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98TH CoNGRESS } 

1st Session 
SENATE REPORT 

No. 98-225 

COMPREHENSIVE CRIME CONTROL ACT OF 1983 

SEPTEMBER 14 (legislative day, SEPTEMBER 12), 1983.-0rdered to be printed 

Mr. THURMOND, from the Committee on the Judiciary, 
submitted the following 

REPORT 

together with 

ADDITIONAL AND MINORITY VIEWS 

[To accompany S. 1762] 

The Committee on the Judiciary, to which was referred the bill 
(S. 1762) to make comprehensive reforms and improvements in the 
Federal criminal laws and procedures, and for other purposes, 
having considered the same, reports favorably thereon and recom
mends that the bill do pass. 

GENERAL STATEMENT 

The Comprehensive Crime Control Act of 1983 as reported by the 
Committee is the product of a decade long bipartisan effort of the 
Senate Committee on the Judiciary, with the cooperation and sup
port of successive administrations, to make major comprehensive 
improvements to the Federal criminal laws. Significant parts of the 
measure, such as sentencing reform, bail reform, insanity defense 
amendments, drug penalty amendments, criminal forfeiture im
provements, and numerous relatively minor amendments, have 
evolved over the almost two-decade consideration of proposals to 
enact a modern Federal criminal code. 1 In addition, specialized 

1 See, e.g., S. 1630, 97th Cong., 2d Sess. (S. Rept. No. 97-307); Reform of the Federal Criminal 
Laws, Hearings before the Committee on the Judiciary, United States Senate, 96th-97th Cong., 
Parts XIV-XVI (1979-81) (hereinafter cited as Criminal Code Hearings); Reform of the Federal 
Criminal Laws, Hearings before the Subcommittee on Criminal Laws and Procedures of the 
Committee on the Judiciary, United States Senate, 92d-95th Cong., Parts I-XIII (1971-77) (here
inafter cited as Subcommittee Criminal Code Hearings); Final Report of the National Commis
sion on Reform of Federal Criminal Laws (1971); Working Papers, National Commission on 
Reform of Federal Criminal Laws, Vols. I-ill (1970). 
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hearings have been held on numerous subjects covered by the bill, 
such as sentencing,2 bail reform,3 the insanity defense,4 forfeit
ure,s extradition,6 child pornography,7 and pharmacy robbery.s 
Moreover, this bill contains, with little significant change, most of 
the provisions of the Violent Crime and Drug Enforcement Im
provements Act of 1982 (S. 2572) that plli3sed the Senate on Septem
ber 30, 1982, by a vote of 95 to 1, as well as a number of relatively 
minor noncontroversial matters designed to make current Federal 
criminal laws more effective. 

The Committee also noted the major contribution to this bill by 
the Administration. On March 16, 1983, the President sent to the 
Congress a 42-point proposal with sixteen major titles entitled, as is 
this bill, the "Comprehensive Crime Control Act of 1983" (8. 829). 
In transmitting the proposal to the Congress, the Administration 
noted that it was "intended to serve as a reference document to set 
out, in a comprehensive fashion, all of the various criminal justice 
legislative reforms needed to restore a proper balance between the 
forces of law and the forces of lawlessness." Six days of hearings on 
S. 829 and other related bills were held-4 days QY the Subcommit
tee on Criminal Law, 1 day jointly by the Subcommittees on Crimi
nal Law and Juvenile Justice, and 1 day on the Tort Claims Act 
amendments by the Subcommittee on Administrative Practice and 
Procedure. 9 

On July 21, 1983, the Committee ordered reported a bill consist-
ing of twelve titles dealing with bail (title I), sentencing (title II), 
forfeiture (title III), the insanity defense and related procedures 
(title IV), .drug penalties (title V), justice assistance (title VI), sur
plus Federal property for corrections purposes (title VII), labor 
racketeering (title VIII), foreign currency transactions (title IX), 
miscellaneous violent crime arl1endments (title X), miscellaneous 
nonviolent offenses (title XI), and procedure amendments (title 
XII).lO Each of these titles is discussed in order in detail below. 

2 Subcommittee Criminal Code Hearings, Part XIII. 
3 Bail Reform, Hearings before the Subcommittee on the Constitution of the Committee on 

the Judiciary, United States Senate, 97th Cong., 1st Sess. (1981). 
4 The Insanity Defense, Hearings before the Committee on the Judiciary, United States 

Senate, 97th Cong., 2d Sess. (1982); Limiting the Insanity Defense, Hearings before the Subcom
mittee on Criminal Law of the Committee on the Judiciary, United States Senate, 97th Cong., 

2d Sess. (1982). 
5 Forfeiture of Narcotics Proceeds, Hearings before the Subcommittee on Criminal Justice of 

the Committee on the Judiciary, United States Senate, 96th Cong., 2d Sess. (1980). 
6 Extradition Act of 1981, Hearings before the Committee on the Judiciary, United States 

Senate, 97th Cong., 1st Seas. (1981). 
7 Child Pornography, Hearing befor'e the Subcommittee on Juvenile Justice of the Committee 

on the Judiciary, United States Senate, 97th Cong., 2d Sess. (1982). 
8 Pharmacy Robbery Legislation, Hearings before the Subcommittee on Criminal Law of the 

Committee 01)\ the Judiciary, United States Senate, 97th Cong., 2d Sess. (1982). 
9 The Comprehensive Crime Control Act of 1983, Hearings before the Subcommittee on Crimi

nal Law of the Committee on the Judiciary, United States Senate, 98th Cong., 1st Sess. (1983) 
(hereinafter cited as Crime Control Act Hearings); Title XIII of S. 829-To Amend the Federal 
Tort Claims Act, Hearing before the Subcommittee on Administrative Practice and Procedure of 
the Committee on the Judiciary, United States Senate, 98th Cong., 1st Sess. (1983). 

10 To enhance the potential for ultimate enactment of a comprehensive crime bill, the Com
mittee decided to deal with a number of the more controversial pending issues in separate legis
lation. Accordingly, bills on habeas corpus (S. 1763), exclusionary rule (S. 1764), capital punish
ment (S. 1765), and to establish an Office for the Director of National and International Drug 
Operations and Policy (S. 1787) were introduced and reported to the Senate on August 4, 1983 
(see, 129 Cong. Rec. lip. S11679-S11713 (daily ed.). 

------~-

TITLE I-BAIL REFORM 

INTRODUCTION 

. Title I substantially revises the Bail Reform Act of 1966 1 • 

o~der to ad~ress s:uch problems as (a) the need to consider comm~~ fhty safdt1In setting non!inancial pretrial conditions of release (b) 
e dn~e 0 e?,pand the ~ISt of statutory release conditions (c)' the 

nee . ? permIt the pre~nal detention of defendants as to ~hom no 
~~~d;'!f~~S of ~hlease WIll ~sure their appearance at trial or assure 

, yo. e communIty or of other persons (d) the need for a 
iliore a~Pfopnate. basis for deciding on post-co~viction release (e) 

de nh;~ th permIt temporary detention of persons who are ar~est
e W u~ ,ey. are. on a form of conditional release or who are ar
(flsi~d for d ;IOlatIO.n of the Immigration and Nationality Act and 
I t' e ~~~h 0 prd<?v!de procedures for revocation of release fo; vio-
a IOn 0 e. con ItIOns of release. Many of the changes in the B '1 
R"fort~ A~~ mcorporated ~n this bill reflect the Committee' s det~
mlna IOn. . at Feder~ ball laws must address the alarmin rob
lem of crlnles commItted by persons on release and mu ... t ~v~ the 
cour~ adequate .a~thority to make release decisions th;t ~ve a 
prl~r1aJe T~e\ognditIO? to the danger a person may pose to others 1£ 
re ease. e. a optIon of these changes marks a si nifi t d 
~hre f'j0m the basic p~losphy of the Bail Reform A6\;' ;hlch is efh'.rl 
th: ~~f:id~~(~:~ j~drci~ll;~~e~di~~~e to assure the appearance of 

The prOVISIOlnS of this title derive from separate bail Ie . I t' 
sep15i4d(~y Jhe

t 
CNmmittee in the 97th Congress on March ~s i982 

1983 S 2i5 ep '. o. 97-317) anq the 98th Cor.:gress on Ma~ch 25' 

the Se~ate a~StA\~Pi·~S.9~5-1i~~ ~~~t~~~~3~c P9802i~ons patsset 
95 t~ 1. This titl~~ copsists of sections 101 through 109. le~i~~ ~Ol 
proVl~es th!it thll~ tItle may be. cited as the "Bail Reform Act of 
1.983. SectIOn. 10,~ repeals se,ctIOns 3141 through 3151 of current 
~~tle tJ8, substItuh~s ne·w sections 3141 through 3150 add" d fi . 
3If56 of Jhe tkerms "fel.~,myl7 and "crime of violence'" to 18 u.s~-

. '. an ma es technICal and conforming amendm t t th . 
USCm§o~~rts tf.ch~pter 207 of title 18. Section 103 ':.dds ~ ne~ r1"8 
le~s'e ~onditi~~:~~~ to feneral £ arre~t authority for violation of re
of title 18.- Section 104~r~:n~sn lSrmUISngCa3m7e3n1dtmo ents t?t cthhapter 203 ttl . . . permi e govern-
~eilio d: appe~ release related decisions. Except as otherwise noted 
In e ISCUSSlOn of the new 18 USC 3141 3150 I .. 
sections 105-109 ?f this title make 'other t;chnic~i :~de c~~Of~~IO?S, 
amendments to tItl~ 1~ and title 28 of the United States GJodem~h~ 
Federal Rules of Cnmlmal Procedure, and. the Federal Rules of Ap-

I 18 U.S.C. 3~46 et seq. 

(3) 
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11· r . s is identified with the sec-
pellate Procedure. The f~ oWlng an~!Sl f title 18 of the United 

~~~e~uCo~~rsr~[h~e t:,~ofh~e:c~f~n1°~~r::bers of the title of this 

bill. 2 

SECTION-By-SECTION ANALYSIS 

SECTION 3141. RELEASE AND DETENTION AUTHORITY GENERALLY 

This section specifi~s which judges have t~et a~i!1~r~tra;~e~~1: 
th 1 of detention of persons pursuan 0 • • 

e re ease. h t "b "1" this provision and other proVISIOns 
~tead. of uSIng t e er~ te~ "release" in order to distinguish be
In this chapteb uSd ~~ "bail") and conditional release (often re
tween mone~ Ion I.e·bail,,) Subsection (a) deals with release and 
ferred to as re ease on. .. d ·d that a judicial offi-
detention. authoritr Pd~d1~~1::a~h:nari:s~v~t! person shall order 
cer ,~?-o ~re~~!~or:r:on brought before him be releas~d pursuant to 
~at S C 3041 o~ detained pending judicial proCeedIngs, pursuant 
to this· chapter. The judici~l officer~ au~horize? ~o ar~e~~: b~i1~~ 

~t~~:~:~a~£~~~~Fl :~i~~~~~:!if~;:~tt:l~~ji~i:g~f~~Y~ 
. . t t· 18 USC 3141 under curren aw, . 
1ty 1~ se ou In t ·If(U S C 3141 which limits the authorIty to 

F;1~ :;~~:~~:io~·~~1!~~~:eU~ ~o~~e~~;e:;i~Jf~:' 
wR~iease and detention authority J?en~i:r:g senteD;ce an~f :Plo~t 
which is addressed in subsection (b), IS lllnited to !l ~udgef Federal 
having original jurisdiction over the offeD;s~, or a J~ ~e ~ a a State 

~psellate c~~:!!~O~g!at, ';,o~~te!: ~~=~f;o~ af~r a Fd't 
~~afec~~~ction, the current for;.n of 18. U.S.<?\3141 makeSft~~ co~~ 
ti?ct~ion ~:!pi~:~~:l~:~: :::f~~\~~ ~(hl~f1~~1~~~~~aih~~ies ofd~P-
VIC lOn, . . th t 1· cation for release pen Ing 
pellate

l 
bProceddurm~ ~~~ufi::t in:ta~~e aC~f~re the tri~,tl court. 3 Section 

appea e ma e. .. \ 
3141(b) resolves thIS ambIguIty. 1 tl 

SECTION 3142. RELEASE OR DETENTION OF A DEFEN1:)ANT PENDING 

TRIAL I 
This section makes several substantive chaAg:s.!in l~hU t~iC 314~

visions of the Bail Reform Act of 19~6. That c, lIn .... r~ 

d~~~.t";e{:a"s;d~r:;i!i'~,:.r.,rn~~~:t~J:a\S ~:.!~~~~~S l~~O~~~lY 
required to assure his presence at trIal. Danger tiD the communIty 

! 
. . ' d d tailed discussion 0

1
• the history and Federal 

2 For an overview of studles on bail pol!C{ an a e S Re t No 98-\147 pp.2-30. 
court treatment of issues related tg(b~reVlfu reied:~aieRuies ~f' Appella~te Procedure state that 

3 The advisory notes to Rule. . o. . e he d to the court ofl' appeals, both 18 U.S.C. 
"[n]otwithstanding the fact that Jurhd;ct~O~ .rsJde:rmination of wht1,ther a convicted defend-
3148 and FRClrP 38

d
(c) cOilitemf~a~ptpe~l is t:ble lmade by the district cot\rt." 

ant is to be re ease pen ng e ! 

1 , 
~ 

\ 
\ ; 
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and the protection of society are not to be considered as release fac
tors under the current law. 

Considerable criticism has been leveled at the Bail Reform Act in 
the years since its enactment because of its failure to recognize the 
problem of crimes committed by those on pretrial release. 4 In just 
the past year, both the President 5 and the Chief Justice 6 have 
urged amendment of Federal bail laws to address this deficiency. 
In its final report, the Attorney General's Task Force on Violent 
Crime summarized what is increasingly becoming the prevalent as
sessment of the Bail Reform Act: 7 

The primary purpose of the Act was to deemphasize the 
use of money bonds in the Federal courts, a practice which 
was perceived as resulting in disproportionate and unnec
essary pretrial incarceration of poor defendants, and to 
provide a range of alternative forms of release. These goals 
of the Act-cutting back on the excessive use of money 
bonds and providing for flexibility in setting conditions of 
release appropriate to the characteristics of individual de
fendants-are ones which are worthy of support. However, 
15 years of experience with the Act have demonstrated 
that, in some respects, it does not provide for appropriate 
release decisions. Increasingly, the Act has come under 
criticism as too liberally allowing release and as providing 
too little flexibility to judges in making appropriate re
lease decisions regarding defendants who pose serious risks 
of flight or danger to the community. 

The constraints of the Bail Reform Act fail to grant the courts 
the authority to impose conditions of release geared toward assur
ing community safety, or the authority to deny release to those de
fendants who pose an especially grave risk to the safety of the com
munity. If a court believes that a defendant poses such a danger, it 
faces a dilemma-either it can release the defendant prior to trial 
despite these fears, or it can find a reason, such as risk of flight, to 
detain the defendant (usually by imposing high money bond). In 
the Committee's view, it is intolerable that the law denies judges 
the tools to make honest and appropriate decisions regarding the 
release of such defendants. 

The concept of permitting an assessment of defendant dangerous
ness in the pretrial release decision has been widely supported, and 
has been specifically endorsed by such diverse groups as the Ameri
can Bar Association,8 the National Conference of Commissioners 

4 Criticism of the Bail Reform Act is set forth in H.R. Rept. No. 91-907, 91st Cong., 2d Sess. 
87-104 (1970). See also generally materials set forth in Amendments to the Bail Reform Act of 
1966, Hearings before the Subcommittee on Constitutional Rights of the Committee on the Judi
ciary, United States Senate, 91st Cong., 1st Sess. (1969); Preventive Detention, Hearings before 
the Subcommittee on Constitutional Rights of the Committee on the Judiciary, United States 
Senate, 91st Cong., 2d Sess. (1970); Bail Reform, Hearings before the Subcommittee on the Con
stitution of the Committee on the Judiciary, United States Senate, 97th Cong., 1st Sess. (1981) 
(hereinafter cited as Bail Reform Hearings). 

5 Address of President Reagan to the International Association of Chiefs of Police, September 
28,1981. 

6 Address of Chief Justice Burger to the American Bar Association, February 8, 1981. 
7 Final Report of the Attorner General's Task Force on Violent Crime, August 17, 1981, at 50-

51. With some modification, al of the recommendations of the Attorney General's Task Force 
with respect to amendment of the Bail Reform Act are adopted in thia chapter. 

S American Bar Association, Standards Relating to the Administration of Criminal Justice: 
Pretrial Release, Standards 10-5.2, 10-5.8, and 10-5.9 (1978). 
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9 th National District Attorneys Associ-

~~io~;~o~~d S:~!e J:ti~~al ASSociatio~St~e~rr~~~~~:u:~evSi~ir; 
cies.11 In additio!l' the }aili,s o~ kv:~~leased . defendant may pose to 
of weigh~ng the Iss~2e 0 e ~l~elease provisions of District of 90-
comIl?-unity safetY'd banth!hCongress in 1970, specifical~y reC?gnl~e 
lumbla Code, passe Y . s an appropriate consIderation In 
that defend~~t danfgero~sP~s~elease and may also serve as a basis 
setting conditIOns 0 pre r ... a 
for pretrial detention.

13 
t £ giving judges the authority to 

This broad base of s?-ppor O\n retrial release decisions is a 
weigh .risks to cOdIDunlt). sa:~Zel'n p which the Committee shares, 
reflectIOn of the: eep pu lC f ime~ committed by persons on re
about the groWing ~r~lef °el~~e practices in eight jurisdictions, 
lease. In a recent s u Y 0 r . defendants in the sample stud
approximately one d0'dt o.f ev:hy ~trial period-one-third of these 
ied were rearreste urlng e than once and some were rear
defendants were retrre~~ed ~~rSimi1ar lev~ls of pretrial criminal
rested as many as . our Imes. f release ractices in the District of 
ity were reported I~ a study 0 t of al11elony defendants released 
Columbia, where thIrteen percen released on surety bond, which 
were rearres~ed .. Amfone fefe:.daC~de like the Bail Reform Act, is 
under the DIstrIct 0 0 um Ia , d £ dants who are the most 
the form ~f r~lease rese:~ed for ~~o~~cu~r:d at the alarming rate of 
serious bail rISks, l.r~;r~h rdtr~rbing rate of recidivism among re
twenty-five percen . . e t~ law to recognize that the danger a 
leased defendants reqUIreS e Id . at least as much con-

. defend~nt J?lay pose ttO ?tteri ~~u de:e~:~;~tion as the likelihood 
sideratIOn m the pre ria re. e 16 ' 
that he will not appear for trIal. to chan e current bail laws to pro-

In facing t,?-e prob~m.~f fOd al with ~angerous defendants seek
vide approprIatecaut O!tt y 0 ~luded that while such measures as 
in.g release, the . om~l ee con unit safety in setting release 
per~i~ting conslde~d~Ion £ of ~~~tion ~f release upon the commis
condItions B:nd pro~ m~h or r trial period may serve to reduce the 
sion of a crlID~ dUrlIl;g. . e pre d th t these measures therefore 
rate of p~etrlal re~l~r~llsfui achapte: there is a small but identi~
should be Incorpor~ e lIn

l 
d s gerous' defendants as to whom neI-

able group of partIcu ar Y an . 
. . U iform State Laws, Uniform Rilles of Criminal 

9 National Conference of ComIDlSSloners on n 
Procedure, Rule 341 (1974). A ___ • t'on National Prosecution Standards: Pretrial Release, 

10 National District Attorneys =vcla I , 
Standard 10.8 (1977):. f Pt' 1 Service Agencies Performance Standards and Goals for 

11 National Assoclat~on ~ re na ' . 
Pretrial Release and D~verszon, Standtear~ VIf'170-171 (testimony of Jeffl'ey HarrIS, Deputy Asso-

12 Bail Reform Heanngs, supra no , a 
ciate Attorney General). 

13 D.C. Code, sec. 23-1321.et seq'
l 

. A E luation of Defendant Outcomes and Program 
14 Lazar Institute, Pretnal Re ease. n va . . 

Impact 48 (Washington, D.C., A~gus~981)h Pretrial Release and Misconduct in the Dtstnct of 
15 Institute for Law and SOCIal e.arc, INSLAW Study) 

Columbia 41 (April 1980) (hereinafter clted as th~ the pretrial rel~ase decision is currentll r{ 
16 Consideration of defendant dangerousness he basis for denial of release. 18 U.S.C. ~n4 '. e 

mitted only in capital cases ~d may serve as t d 18 U.S.C. 3148 were recently held In Untted 
. special conditions for releasde 557 ca(it~5!asi980) : be derived from the. parti~ularlYd dangerou~ 

States v Kennedy, 617 F.2 lr. f th alt so that consIderatIOn of anger con 
nature ~f such offe~s ~d not tpe nai~h~ fact ~h~~~haYproscribed death penalty could not be 
tinued to be appropnate Irres~ IV~ 0 408 U S 238 (1972). 
imposed in light of Furman v. orgta, . . 
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ther the impostion of stringent release conditions nor the prospect 
of revoc~tion of release can reaSonably assure the safety of the 
communIty or other persons. It is with respect to this limited group 
of offenders that the courts must be given the power to deny re
lease pending trial. 
~he deCision, to provide for pretrial detention is in no way a dero

gabon of the Importance of the defendant's interest in remaining 
at liberty prior to trial. However, not only the interests of the de
fendant, but also important societal interests are at issue in the 
pretrial release decision. Where there is a strong probability that a 
person will commit additional crimes if released, the need to pro
tect the community becomes sufficiently compelling that detention 
is, on balance, appropriate. This rationale-that a defendant's in
terest in remaining free prior to conviction is, in some circum
stances, outweighed by the need to protect societal interests-has 
teen used to support court decisions which, despite the absence of 
any statutory provisi9n for pretrial detention, have recognized the 
implicit authority of the courts to deny release to defendants who 
h.ave thre:atented jurors or witnesses,17 or who pose significant 
rIsks of flIght. IS In these cases, the societal interest implicated was 
the need to protect the integrity of the judicial process. The need to 
protect the community from demonstrably dangerous defendants is 
a similarly compelling basis for ordering detention prior to trial. 
. The concept of pretrial detention has been the subject of exten

SIve debate. 19 It should be noted that the legislative history of the 
Bail Reform Act indicates that although the issue of pretrial deten
tion was then recognized as "intimately related to the bail reform 
problem," the need to reform existing bail procedures was viewed 
as "so pressing that such reform should not be delayed with the 
hope of enacting more comprehensive legislation that might deal 
also with the preventive detention problem," and as a consequence 
the issue of pretrial detention was reserved for "additionai 
study." 20 Four years after the passage of the Bail Reform Act, the 
Congress did pass a preventive detention provision in the context of 
the District of Columbia Court Reform and Criminal Procedure Act 
of 1970; action to include a similar provision of general applicabil
ity in Federal criminal cases is overdue. 

The Committee has given thorough consideration to the issues 
which have arisen during the lengthy debate over pretrial deten
t~on.21 In particular, this consideration has focused on three ques
tIOns: first, whether pretrial detention is constitutionally permissi
bl~; second, whether a preventive detention statute that is appro
prIately narrow in scope, and that provides necessarily stringent 
safeguards to protect the rights of defendants, will be sufficiently 
workable, as a practical matter, that it will be utilized to any sig-

17 Se~ United States v. Wind, 527 F.2d 672 (6th Cir. 1975); United States v. Gilbert, 425 F.2d 3 
(D.C. CIr. 1969). 

18 United Sta,tes~. Abrahams, 575 F.2d 3 (lst Cir.), cert. denied, 439 U.S. 821 (1978). 
.19 See ma~rlals In Senate 1~70. Hearings on .Prev~ntive Detention, supra note 4; Hess, Pre· 

trwl Detent,on and the 1970 Dtstnct of Columbw Crune Act: The Next Step in Bail Reform 37 
Brooklyn La",: Review 277 (1971); .M~yer, Constitutionality of Pretrial Detention, 60 Geo. L. J. 
1140 (1972); SIlbert and Rauh, Cnmmal Laws and procedures: The District of Columbia Court 
Reform and Criminal Procedures Act of 1970, 20 Am. U. L. Rev. 252 (1970-71). 

20 S. Rept. 89-750, 89th Cong., 1st Sess. 5 (1965). 
21 See materials in Bail Reform Hearings, supra note 4. 
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nificant degree; and third, whether the premise of a pretrial deten
tion statute-that judges can predict with an acceptable degree of 
accuracy which defendants are likely to commit further crimes if 
released-is a reasonable one. 

With respect to the first two questions, experience with the pre
ventive detention provision of the District of Columbia Code 22 has 
been a useful reference. Although this statute was enacted in 1970, 
its constitutionality has been squarely addressed only recently. In 
United States v. Edwards,23 the District of Columbia CQurt of Ap
peals en banc upheld the constitutionality of the statute. While the 
opinion of the court addressed a variety of constitutional issues, the 
decision focused on, and ultimately rejected, the two most common
ly raised arguments that pretrial detention is unconstitutional: 
that the Eighth Amendment's prohibition on excessive bail im
pliedly guarantees an absolute right to release pending trial, and 
that pretrial detention is violative of the Due Process Clause of the 
Fifth Amendmep.t in that it permits punishment of a defendant 
prior to an adjudication of guilt. In its review of the Eighth 
Amendment issue, the court exhaustively examined both the ori
gins of the excessive bail clause and case law interpreting it, and 
concluded that the purpose of the amendment was to limit the dis
cretion of the judiciary in setting money bail in individual cases, 
and not to limit the power of the Congress to deny release for cer
tain crimes or certain offenders.24 With respect to the Due Process 
issue, the court concluded, correctly in the'view of the Committee, 
that pretrial detention is not intended to promote the traditional 
aims of punishment such as retribution or deterrence, but rather 
that it is designed "to curtail reasonably predictable conduct, not 
to punish for prior acts," and thus, under the Supreme Court's de
cision in Bell v. Wolfish, is a constitutionally permissible regula
tory, rather than a penal, sanction.25 

Based on its own constitutional analysis and its review of the Ed
wards decision, the Committee is satisfied that pretrial detention is 
not per se unconstitutional. However, the Committee recognizes a 
pretrial detention statute may nonetheless be constitutionally de
fective if it fails to provide adequate procedural safeguards or if it 
does not limit pretrial detention to C8ses in which it is necessary to 
serve the societal interests it is designed to protect. The pretrial de
tention provisions of this section have been carefully drafted with 
these concerns in mind. . 

Whether a pretrial detention statute would in practice be of the 
utility argued by its proponentG was an issue which had previously 
concerned the Committee in light of the fact that, in the past, the 
pretrial detention provision of the District of Columbia Code was 
rarely used. 26 However, in recent years, the use of this provision 

22 D.C. Code, sec. 23-1322. 
23 430 A. 2d 1321 (D.C. App., 1981) (en banc), cert. denied, 455 U.S. 1022 (1982). 
24 [d. at 1325-1331. 
25Id. at 1331-1333. In Bell v. WoZ{u;h, 441 U.S. 520 (1979), the Court rejected the contention of 

persons detained prior to trial that certain conditions of their confinement constituted punish. 
ment that was impermissible under the Fourth Amendment and violative of the presumption of 
innocence, two arguments parallel to those frequently raised in opposition to pretrial detention 
generally. The petitioners did not attack the constitutionality of the initial decision to detain 
and the Court specifically reserved any determination of this issue. 441 U.S. at 534 and n. 15. 

26 S. Rept. No. 96-553, 96th Cong., 2d Sess., 1073 (1980). 
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~as been significantly expanded i . 
Ity has been resolved by the loc~l n part becal!-se Its constitutional
ecutors are learning how to .~ourts and I!l part because pros
ly.27 use 1 more effiCIently and effective-

An additional concern of the Co . . 
cal. utility of a pretrial detention ~m;ttee, In assessing the practi-

bstrIngen~ fi~ancial conditions of rele~s~teb ras tdhe
b 

argument that 
e used IndIrectly to detain d ' e Ieve y many now to 

avoid the limitations and pro~~~~roys def~ndants, would be used to 
essarily be incorporated in a p; requlre';D.ents that would nec
trial detention.28 Senator K~ro~IOn. that d~rectly authorized pre
that current bail procedures nnfi y, In part~cular, i~ of the view 
through the arbitrary use of h' °h en result. In pretrIal detention 
d~f~ndant's incarceration. TheI~o:::~~:{ ball as a way to assure a 
vldlng both a workable pretrial d t t' ee concluded that, by pro
on th7 use of financial conditions ~f en {on stat';1te and restrictions 
effectIvely addressed This' . red~ase, thIS problem could be 
below. . ISsue IS Iscussed in further detail 

The question whether futUre . . r 
SU!Dption implicit in permittin~r~~~a. Ity dc~n b~ predicted, an as
celved defendant dangerousnes; is r - rIa 7 entl(~n based on per
ence under the District of Colu~bi °det wh~ch neIther the experi
~all ~alYsis can conclusively answe: If edt~n dstatu.te nor empiri
IS ogICally preclud\ed from en . '. a. e .en ant IS detained, he 
th.e correctness of the detentio~~n~ ~n CrImInal activity, and thus 
mIned. However, the ;resence ,eclsIO~ cannot ,be ~actually deter
and offender character"lstics, suc~ ce~haln comblnatlOns. of offense 
the .offense charged the extent f a~ e nature and serIOusness of 
a hIstory of drug addiction h 0 "1rIOr arrests ~nd convictions and 
strong positive relationship' to a;e d ~~~ shhwn In studies to h~vea 
f~n~ant will commit a new offe~~e IC uw t e probability that a d®
d!ch.ons which attempt to identif th WhI~ £ion release. 29 While pre
SIgnIficant danger to the safet y ose. ~ endants who will pose a 
ble, the Committee believes ttatO~ 0Jhers If released are not infalli
such as those noted above mak JU ghS can,. b.r conSidering factors 
able level of accuracy , e suc predIctIons with an accept-

Predictions of futu~e behavio . 
pe~rance are already required : WI~r rispect to . t~e issue of ap
Ball ~eform Act, yet one stud In a1 re ~ase deCISIOns under the 
pretrial rearrest may be susceY tiw Pretrial ~elease suggest~ t~at 
than nonappearance. 30 Furthe p e 0 more ~ccurate predICtIOn 
the Committea 31 current I rmore'!=is noted In testimony before 
a~t~ in capital ~ases and in a~stutho~IZ~S ju?ges . to detain defend
dIctIOns of future miscond!ct 3;COgVl?iIOnl SItuatIOns based on pre-

. ImI ar y, a Federal magistrate 
27 H . 

t' earmgs before the Subccmmittee on Co .. 

i~~·~fJ~; ~9~mit(:e~ti~~~;~1~~a:~~~R~~rg~~~~i~s~~Ai:R~~~e~~~~~~~~~9~t~i~n0:"Jf:t 
2'1 Use of h' h es ttorney for the DISbct of Colum-

quent use of ~te Dene; bond to .detain defendants has been cited 
supra note 15 at 45' . ode pretrIal detention statute Over much of 1s t~~ {eason fo!, the infre-

29 INSLA W t d' 1 IS ory. INSLA W study 
30Id. at 63-64 u y, supra note 15. ' 
31 B . . 

Ass .811 Reform Hearings, supra note 4 
OClate Attorney Genera]) , at 169, 174-175 (testimony of Jeffrey H . D 

32 18 U.S.C. 3146. . arns, eputy 
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may detain a juvenile under 18 U.S.C. 5034 pending a juvenile de
linquency proceeding in order to assure the safety of others. The 
Committee agrees that there is no reason that assessments of the 
probability of future criminality should not also be permitted in 
the case of adult defendants awaiting trial. 

In sum, the Committee has concluded that pretrial detention is a 
necessary and constitutional mechanism for incapacitating, pend
ing trial, a reasonably identifiable group of defendants who would 
pose a serious risk to the safety of others if released. 

While providing statutory authority for pretrial detention is a 
substantial change in Federal law, it is well known that a substan
tial minority of Federal defendants in the past have in fact been 
detained pending trial, primarily because of an inability to meet 
conditions of release. 33 Under the Bail Reform Act, it is permissi
ble for a defendant to be detained if he is unable to meet conditions 
of release that have been determined by a judge to be reasonably 
necessary to assure his appearance. However, it has been suggested 
that the phenomenon of pretrial detention under the Bail Reform 
Act is often the result of intentional imposition of excessively strin
gent release conditions, and in particular extraordinarily high 
money bonds, in order to achieve detention. Furthermore, it has 
been suggested that in many cases, while the imposition of such 
conditions has apparently been for the purpose of assuring the de
fendant's appearance at trial, the underlying concern has been the 
need to detain a particularly dangerous defendant, a conc~rn which 
the Bail Reform Act fails to address. 

Although there is a question of the extent to which the authority 
to set conditions of release may have been abused to achieve deten
tion of particularly dangerous def2ndants, in view of the Bail 
Reform Act's failure to give judges any mechanism to address the 
inevitable and appropriate concern they would have about relea.<:)
ing an arrested person who appears to pose a serious risk to com
munity safety, it is, as recently noted by Senator Hatch, //[n]o 
wonder many judges laboring under this law admit using 'extreme 
rationalizations in circumventing' this policy." 34 A similar view of 
this problem was expressed in testimony of the Department of Jus
tice: 

That such instances of de facto detention of dangerous 
defendants would occur is hardly surprising. * * * 
[C]urrent law places our judges in a desperate dilemma 
when faced with a clearly dangerous defendant seeking re~ 
lease. On the one hand, the courts may abide by the letter 

. of the law and order the defendant released subject only to 
conditions that will assure his appearance at trial. On the 
other hand, the courts may strain the law, and impose a 
high money bond ostensibly for the purpose of assuring ap
pearance, but actually to protect the pUblic. Clearly, nei
ther alternative is satisfactory. The first leaves the com-

33 In a stud;: assessing the demonstration pretrial services agencies established under 18 
U.S.C. 3152, of 31,108 Federal defendants, 4,766 (approximately fifteen percent) were never re
leased. Administrative Office of the United States Courts, Fourth Report on the Implementation 
of the Speedy Trial Act, Title II, June 29, 19'79 at Table III-I. 

34 Bail Reform Hearings, supra note 4, at 154 (statement of Senator Orrin G. Hatch). 
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~unity open to continued victi . t' 
It. may assure communit fi ~llza Ion. The second, while 
ness of release practices. 3~ sa e y, casts doubt on the fair-

T~e Committee does not sanction th . 
~etaln dangerous defendants' but 't~ ?se of hI~h nlOney bonds to 
th focuse:d not on the judici~ry b~~I lC~h of thIS practi~e should 

e law Itself, and indeed on th d la ~r on the deficIencies of 
Cure this problem. ' e e ay In amending the law to 

Providing statutory authorit t 
the issue of aadefendant's da y 0 conduct a hearing focusing on 
detention where a defEmdan~gerousness, and .to permit an order of 
form of conditional release is ~~;~s. such a rIsk to others that no 
address the issue of pretrial . . ICI~nt, would allow the courts to 
wo~ld .also be fairer to the dC:;:d~a1~t~hhonestly: a~d effectively. It 
achIeVIng detention throu h th . n . !in the IndIrect method of 
~eyond his reach. The de1enda~tImPol~Ibn of finapcial conditions 
ISsue before the Court the g wou e fully Informed of the 
forward with informa.'tion too:~rnment woul~ be required' to come 
and the defendant would be . pport a rmdlng of dangerousness 
ly. The new hail procedures :~:ofn oPPJrtuni.ty to respond direct~ 
ness. for society, the victims of . e can or, faIrness, and effective-

. It IS the intent of the Com . CrIme-and the defendant as well 
Vl~i~ns of section 3142 are t~~!er that the p~e~rial detention pro~ 
b~Ihng dangerous defendants thr~u~h thny. eXlst~lw practice of de
f] Ig ~a10ney b<;>I~d. Because of concern the ~~oSItIon of e~cessively 
Ina:r;CI condItIons of release to hi a e. opportunIty to use 

prOVIde a means of circumvent' aCth eve pretrIal detention would 
standard of proof requirement InIf. e pro~edural safeguards and 
the Committee was urged to d s 0 a p~etrlal detention provision 
Ir;tdeed, section 3142 of this b '11 a~ay WIth m~ney bond entirely. 3 6 
;tulo~trovide ~or impositi~n ~ lfi~;:~~id In J!~~ 97th Congress 

e ~ retentIOn of money b d d con I IOns of release. 
such abuse, the Senate concludedl toes create the p~tential for 
argu~ents for continuing to provid a~. year~ after conSIderation of 
~ondltIons of release that the ab l'~' IscietIOn to impose fmancial 
led. Instead, the bill as!Olures 0 1 IOn 0 money bond is not justi
~hrough use of high mon; bo the goal. nf precluding detention 
Judg~ may not impose a fi:anc!l1 by ~~~tIng expliCitly that U[t]he 
tentIOn of the person" 37 R t Ia t·con ItIOn that results in the de 
mended by the Depa~tment e fer:r IO~ of ~~ney bond was recom= 
bond has historically been on~ ustlCe,. wfllCh noted that money 
the appearance of defendants ~~~h~hP~lI~h'~y methods of securing 
~rotv~~ to be an effective deterrent t~ fl' Ihstfofirm of r~lease has 

n s. Ig or certam defend-
. The core pretrial detention .. 
In SUbsections (e) and (f) Th provJ.sIhns of section 3142 are set out 
3142 ~r~ each discussed 'in d~~:iib f e <1fh subsections of section 
permIttIng the consideration of de ow. tough section 3142-by 

angerousness generally and b 
:: Id. at 177 (testimony of Jeffre H . Y 
31 §~~ti~~1f.i4~~1) (testimony of B~uc:D~i3~~diZ ~ir~~t~te tgopney general). 
38 Bail Reform Ii . r, . . retrIal Sel"Vlces Agency) 

ciate Attorney Gene~~)ngs, supra note 4, at 194-195 (testimony of Jeff' H' . 
. ley arns, Deputy Assa-
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providing, in limited circumstances, for pretrial detention-repre
sents a significant departure from the Bail Reform Act, many im
provements made by the Bail Reform Act have been retained. 

Subsection (a) provides that when a person charged with an of
fense is brought before a judicial officer, the judicial officer is re
quired to pursue one of four alternative courses of action. He may 
release the person on his personal recognizance, or upon his execu
tion of an unsecured appearance bond, pursuant to section 3142(b); 
he may release the person subject to one or more of the conditions 
listed in subsection (c); he may, if the arrested person is already on 
a form of conditional release or may be subject to deportation or 
exclusion order, temporarily detained the person pursuant to sub
section (d); or he may pursuant to subsection (e), order the deten
tion of the person. The first two forms of pretrial release are like 
those now set forth in the Bail Reform Act. 39 It is anticipated that 
they will continue to be appropriate for the majority of Federal de
fendants. Neither detention provision has a precedent in the Bail 
Reform Act, although there are similar provisions now incorporat
ed in the District of Columbia Code.40 

Subsection (b) requires the judicial officer to release the person 
on his own recognizance, or upon execution of an unsecured ap
pearance bond in a specified amount, unless the judicial officer de
termines that such release will not reasonably assure the appear
ance of the defendant as required or will endanger the safety of 
any other person or the community. Like the current section 18 
U.S.C. 3146(a), subsection (a) emphasizes release on personal recog
nizance or unsecured appearance bond for persons who are deemed 
to be good pretrial release risks. However, unlike current law, in 
making the determination whether release under this subsection is 
appropriate, the judicial officer is to consider not only whether 
these forms of release are adequate to assure the appearance of the 
defendant, but also whether they are appropriate in light of any 
danger the defendant may pose to others. As discussed above, the 
Committee has detel'mined that danger to the community is as 
valid a consideration L.ll the pretrial release decision as is the pres
ently permitted consideration of risk of flight. Thus, subsection (a), 
like the other provisions of section 3142, places the consideration of 
defendant dangerousness on an equal footing with the considera
tion of appearance. 

The concept of defendant dangerousness is described throughout 
this chapter by the term "safety of any other person or the commu
nity." The reference to safety of any other person is intended to 
cover the situation in which the safety of a particular identifiable 
individual, perhaps a victim or witness, is of concern, while the 
language referring to the safety of the community refers to the 
danger that thH defendant might engage in criminal activity to the 
detriment of the community. The Committee intends that the con
cern about safety be given a broader construction than merely 
danger of harm involving physical violence. This principle was re
cently endorsed in United States v. Provenzano and A ndretta, 41 in 

39 18 U.S.C. 3146(a). 
40 D.C. Code, sec. 23-1322. 
41 605 F. 2d 85 (3d Cir. 1979). 
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which it was held that the conc t f tId " 
18 U.S.C. 3148 extended to n ep. 0 anger as used in current 
union. The Committee also e:p~ys~cal thharms such as corrupting a 
ant will continue to en . p aSIzes a~ the risk that a defend-
to the "safety of any ott~~ep~~s~rug t~hfficking co~stitutes a danger 

If released under subsect. n or e cOlPmun.lty."42 
torr condition that he not ~~~~if :F"sdn ~ subject to the manda
whIle on release Persons reI deer, State, or local crime 
tions set out in ~ubsection (c)ase lnder ~J:e discretionary condi
condition, which is new to th ale a so ~u ~~ct to this mandatory 
~~at society expects all of its ~it~:~s~~e It may. b.e se~f-e.vident 
tIcularly appropriate given th bI 0 e la'Y-abldlng, It IS par
those on pretrial rel~aSe th e J?ro e~ of crImes committed by 
defendants at the time of thei; ;~~~:~~IIemen~ ~e stressed to. all 
ment of probable cause to believe th' n additIOn, the estabhsh
has committed a crime will be suffi .at: ler~on on pretrial release 
section 3148 in this chapter pe I~t:n ~ trlgg~r the provisions of 
the use of the Court's contem'pt rmi Ing 1 evocatIOn of release and 

Sub t · r ). power. sec IOn ,c provIdes that if th . di . 
release on personal recogni e JU Clal officer determines that 
will not reasonably aSSure th~a~~e or unsecfured appearance bond 
danger the safety of an th pearance 0 the person or will en
person may be released sJb· 0 er person or the community the 
not commit an offense whil~e~t to the mandatory condition th~t he 
s~rictive condition, or combin;~' relerse, d~' subject to the least re
tIon .(~)(2) that will provide su~hn 0 con ItIOns, set out in subsec
condItIOns that can be util' d tssurance. Except for financial 
the discretionary condition~ziist~d ~ to bsur~ appearance, any of 
posed either to assure a e In su section (c)(2) may be im
. Current 18 U.S.C. 314jP arance or to ass,,!re community safety. 
Ing a catch-all permitti;;tsh!>;~h.t~ve sIfec~fic conditions, includ
deemed reasonably necess t 81 IOn 0 any other condition 
TJ:e Committee has deter:rned ~ssure .a1p~arance as required." 44 
~tl?- only minor modifications a ~ ~a~n aln these five conditions 
phCltly stated conditions by ddin o.Increase the number of ex
the additional conditions co al ng nIne. more. Although each of 
~nder the catch-all in curren~ 1a!pproIJFately be imp?sed today 
Intended to encourage the Courts to' sl?r I~t the~ out In detail is 
cumstances. Under utilization of s:: 1 Izef thm In apP!?priate cir
may OCcur because they are m me 1 0 ese condItIOns today 
danger to the communit th ore re evant to the question of 
the Court will be allowea to ~ t~J a~t to the risk of flight. Since 
setting release conditions nSI er anger t? the community in 
become of more utility be ~ome of thd~e specIfied conditions will 
basis for qualifications dn rel~g more lrectly related to this new 

It must be emphasized that a:U' d" 
every defendant and that the Co COl\rIOnds are no~ appropriate to 

mmi ee oes not Intend that any 
42 Risk of continued drug activit . 

persons unqer current 18 USC 3 Y IS currently considered a danger to the Com . 
ce~;. de~ied, 449 U.S. 952 (U)8i»: 148. See, e.g., United States v. Hawkins, 617 F. 2d5~~5~h ~~y 

This r.oncept was endorsed in the . , 
suPra. note 9 at 64, citing an Arizona c~~:~tal'Y to the Unif?l'1!1 Rules of Criminal Procedure 

~~;~II 08ajuc~s}iib~~ity v ~ c~~ii8~~~\~~e(t9ir)nd:~e~~~~~~t tl!fe~fr:SS;~~W~~bidi:~t~iriz~~~ 
.Ie .C. 3146(a)(5).· , 

24-G38 0-83-2 
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of these conditions be imposed on all defendants, except for the 
mandatory condition set out in subsection (c)(I). The Committee in
tends t!'lat the judicial officer weigh each of the discretionary condi
tions \Separately with reference to the characteristics and circum
stances of the defendant before him and to the offense charged, 
and with specific reference to the factors set forth in subsection (g). 

The first condition explicitly set forth in subsection (c)(2) is the 
familiar third party custodian provision of existing 18 U.S.C. 
3146(a)(I), with one major change. The Committee endorses the use 
of third party custodians in appropriate cases. However, the Com
mittee. is aware of some recent criticism of the practice that indi
cates a high incidence of rearrest for those released to third party 
custodians in the District of Columbia.45 To assure that third party 
custodians are chosen with care, the condition has been amended 
to require that the custodian agree to report any violation of a re
lease condition and that he be reasonably able to assure the judge 
that the person will appear as required and that he will not pose a 
danger to the safety of any other person or the community. It is 
not intended by this provision that the custodian be held liable if 
the person to be supervised absconds or commits crimes while 
under the custodian's supervision. Rather it is intended to alert the 
judicial officer to the necessity of inquiring into the ability of pro
posed custodians to supervise their charges and to impress on the 
custodians the duty they owe to the court and to the public to 
carry out the supervision to which they ar,e agreeing and to report 
any violations to the court. 

Conditions set out in subparagraphs (B), (F), (H), (1), and (J) are 
new and deal respectively with employment or t.he active seeking 
of employment, reporting on a regular basis to a designated law en
forcement officer, refraining from possessing dangerous weapons, 
refraining from excessive use of alcohol or any use of a controlled 
substance without a prescription, and undergoing available medical 
or psychiatric treatment. The conditions set out in subparagraph 
(C), dealing with maintaining or commencing an educational pro
gram, complements the condition concerning employment, for it 
recognizes that, particularly among youthful offenders, lack of 
basic education often significantly impairs their ability to find em
ployment. The Committee believes that in appropriate cases each 
of these conditions is applicable to individual defendants on the 
issues of flight or assuring community safety. 

The condition in subparagraph (D) deals with restrictions on 
travel, associations, and place of abode, and is drawn without sub
stantive change from existing 18 U.S.C. 3146(a)(2). 

Under subparagraph (G), a person may be required to abide by a 
specific curfew. Although this is a new provision, it is similar in 
purpose to the traditional conditions restricting travel and associ
ation. 

The condition in subparagraph (E) is also new. It requires that, 
when imposed, the defendant avoid all contact with alleged victims 
of the crime and potential witnesses who may testify concerning 

45 The INSLAW study, supra note 15 at 54, 58, found that defendants rele~\lled to third-party 
custodians seemed more likely to be rearrested than were defendants on other forms of pretrial 
release. 
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the <?ffense. It is a continuin I . . . 
are Intimidated by those rele co~ aInt that VIctIms and witnesses 
current law, pretrial detentio ase on ond 46 and, indeed, under 
threatened.47 This conditio n aPhfars appropriate if witnesses are 

. ~~h the defendant before a~t~::t. e~ t~e ~ourt to raise the issue 
dItIOn, in all releases the Court ~iliImIdatIOn h,as. Occurred. In ad
def~ndant of the provisions of 18 U S c°r5o~e l"equ~red to warn the 
datIOn of WItnesses, jurors and offlc' . f th (relatmg to the intimi-
15~O . (:elating to destructi~n of . ~rs o. e ~ou~) and 18 U.S.C. 
?f InItIal release.48 Protecting cr~mal. mves~Ig~tl(~n) at the time 
I~porta!1t to the fair and im a~g~unst ~t:[~ess l1;ttImIdation is most 
tlCe. ThIS condition should bt· tIal admmIstratIon of criminal jus
~re. suc~ that the judge believ:p~edfi wheneve~ tJ:1e circumstances 
tImIdatIOn may occur. y orm of v]'ctIm or witness in-

The condition in subparagra h (K) . . 
percent appearance bond cond·r- t alth?ugh SImilar to the ten 
314~(a)(3), is designed to rovid~on se out ~ .tl;t~ current 18 U.S.C. 
settmg fin~cial conditio~s of reFeeateT~eXlbil!ty to the Court in 
ance bond IS retained, but the co ase. e ~onceI?t of an appear
what percentage of the amount o~r:hhb t~ .dIscretIOn to determine 
Court. Where there is a substant' I .e on ~ to be posted with the 
may require the posting of the eIat' rIsk of flIght, the judicial officer 
the posting of money the Court n Ire amou~t. As an alternative to 
agreement to forfeit designated may requIre the ~xecution of an 
employed the indicia of ownershi~ro¥~hty. When this alternative is 
to a car or the deed to real 0 • e property, such as the title 
A party other than the def~~~~~7Y' IS to be posted with the Court. 
agreement to forfeit desi ated may post money or execute an 
in such a case the judici!l ffi property- under this paragraph but 
prospect of forfeiture by ~h~C~h .w3u d first ascertain whethe; the 
~sure .the appearance of the def~~d party would be sufficient to 
WIll eXISt where there is I ~t. ~enerally such assurance 
and the third party, such a~ ~s;a:li;~~ShIP between the defendant 

Subparagraph (L) carries forward th . 
forth In th~ ~~rrent 18 U.S.C. 3146(a)(~) s~r bond conditfoll set 
aware of crItICIsm of the surety b d . ile the CommIttee is 
recommendation of the AmericanoB system. ~ez:erally, and of the 
use of commercial sureties 49 f ar AssocIatIOn to abolish the 
tained. However, the obli 'atio:e surety bon? option .has been re
th~ appearance of their cl~nts of c.ommerClal suretIes to assure 
trun co~tact with them during fud, If n~cessar~, ac~ively to main .. 

As dIscussed above, the Commi~t pretrIal perIo~, IS emphasized. 
gress. to abolish financial condit· ee;vas urge~ In the last Con
that Imposition of excessively hi~hnb 0 drelease m order ·to insure 
the detention of dangerous d fi on s was not used to achieve 
and the Senate decided to e ~ndants. ~lthough the Committee 
concern about the potential f~;a~~c~mbnClal conditfons of release, 
ly, the use of the conditions f a luse does eXIst. Consequent-

o re ease set out in sections 
46 In general see Reducin Vi' t' IU~' 

ation, Section of C' . al J g. lC zm rrztness Intimidatio . ARk '. 
47 See United St=~, G'zb!lce Comm~ttee on Victims (1979). ac age, Amerlcan Bar Associ-
:: Section 3502(0. . l rt and Umted States v. Wind, supra note 17. 

ABA Standards on Pretrial R I 
e ease, supra note 8, Standard IO-l.3(c). 
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3142(c)(2)(K) and 3142(c)(2)(L) is specifically limited to the purpose 
. th arance of the defendant.50 

of I~s~dd~fion e s:l~n 3142(c) provides that ha Jt'udicialtl o.ffictehr
e 

mpra:-
' . 1 d't' of release t a resu S In 

not impose .a fin;~~Ia d czn d~t The purpose of this provision is to 
trial detentIon 0 e e ~n f . ney bond to detain dangerous de
preclude the sub ro~a use l~cax::.~n does not necessarily require the 
fendants. However, Its app h' ble to me&>t a financial condi-
r~leasfe ofla pers~ c~ht~:aJ;dg: ~a~d~termi~;d '"'is the only form of 
tIOn 0 re ease WIth 's future appearance. 
conditional release that will assure e Pdertson. 'that a $50 000 

h ~ pIe if a judicial officer e ermInes. , 
T us, lor exam, h t f detention of assuring the appear
bond is the only means, s or 0 iou!:: risk of flight and the de-
ance of a defendant who poses a.~~fcial'" officer's findi~g to the con
fendant asserts that, t~~It~ th; Jthe judicial officer may reconsider 
trary, he cannft ~ee b d ~f he still concludes that the initial 

:':o,:;o:~~onable 0::n~ .necessary then it W?lf'!s:g;:~~et~~ 
there is, no available ~~.dI~IO~h~~~:;e~~~d!:~~ch, under section 
fendant ~ appeara~~efor :n1sorder of detention, and therefore ~he 
~n42(e), IS the basd 'th a detention hearing pursuant to sectIOn 
Judge may procee WI d t' d . f propriate The rea-
3142(f) and order the defendant e ~nne ,1 ap d . th only 
sons for the judicial officer's conclUSIOn that the bon was f t~e de-

condition that c?~ld r;~so~:biind~::~~:f~h:p~a::~~eot the bond 
fendant, theb{udicI~ t~eI~:~t that the defendant stated that he ~as 
was reasona e, an. . . ould be set out in the detentIOn 
unable to me~t tdhI~ con~~tIOn31~2(i)(I). The defendant could then 
order as prOVIde m sec Ion t' 3145 

ap~e~l the res~t~~) d:~:h~~~e~~h~Uj:Ji~fa~e~ff~c~r to ~ondition re-
leas~ ~:r::1etainee's return to c?stody for SP"!'~~:lo~rs O~~~~W
ing release·~o~ employme~t, schboohng, 0pr ht~) ~fsecti~n fI42(c)(2) 

The condItIOn set out In su paragra £ f 18 USC 

~l~~fa)(~f.e,.:t~~~~~~~:m~~Oi~!~::~{Er~~~;:~n~~~~n ~~~ 
reasonably necessary 0 assure . erson and the community. 
quired and the safety o~ any

t?theSEt2(C) retains the authority now 
The fin~l sentence 0 sec IO~or the court to amend the release 

set forth In l~ u·~·q~~!~(~ifferent or additional conditions of re-
10 rdeer ~h~~u~o~iz°a~ion is based on the possibility thalt a changde~ 
eas . t' ant altered re ease con 1-s~tuation. or new in[o~dabIO~h:~::'~tee that the imposition. of 

hons It IS contemp a e y t parte hearIng 
additional or different conditions may °tccur. a

kl 
a~:Xthe interest of 

in situations where the court must ~c h2u:fn Yi~ the defendant's 
justice. In such ab cahseld, a subs~fyU~~ Eit:er fhe defendant or the presence should e e promp . 

50 In any event, a ~efendant who is a danger to the community remains dangerous even if he 

has posted a substantial money bond. dit" d prior to a hearing thereon, the court may 
51 Prior to establishing such new codn ll<?ns, an ted United States v. Gamble, 295 F. Supp. revoke the defendant's release and or er urn arres . . 

1192 (S.D. Tex. 1969). 
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government may move for an amendment of conditions, or the 
court may do so on its own motion.52 

Subsection (d) permits a judicial officer to detain a defendant for 
a period of up to ten days if it appears that the person is already in 
a conditional release status or is not a citizen of the United States 
or lawfully admitted for permanent residence under the Immigra
tion and Naturalization Act, and the judicial officer further deter
mines that the person may flee or pose a danger to any other 
person or to the community if released. The provision applies if the 
defendant, at the time of apprehension was on pretrial release for 
a Federal, State, or local felony; was on release pending imposition 
or execution of sentence, appeal of sentence or conviction, or com
pletion of sentence, for any offense under Federal, State, or local 
law; or was on probation or parole for any Federal, State, or local 
offense; or was not a citizen of the United States or a lawful per
manent resident. The ten-dayperiod is intended to give the govern
ment time to contact the appropriate court, probation, or parole of
ficial, or immigration official and to provide the minimal time nec
essary for such official to take whatever action on the existing con
ditional release that official deems appropriate. This provision is 
based largely on a provision for a five-day hold in similar circum
stances that is now the law in the District of Columbia. The Com
mittee deems five days to be too short a period ip.. which to expect 
proper notification and appropriate action by the original releasing 
body and thus has opted for ten days. It should also be noted that 
the District of Columbia measure is in effect a local provision and 
most of those under arrest to whom it applies are likely to be re
leased either pretrial in the District of Columbia or be on parole or 
probation for a District offense; thus notification and appropriate 
action might more easily OCcur within the five day period. The Fed
eral bail law, on the other hand, has national application, and in 
individual cases there will be need to consult and notify over 
longer distances; thus the time frame of ten days was adopted. 
While a deprivation of liberty of up to ten days is a serious matter, 
it must be balanced against the fact that the defendant has been 
arrested based on probable cause to believe that he has committed 
a crime, the fact that he is either already on conditional release, 
presumably subject to revocation for a prior offense or he is not in 
conformity with immigration laws, and the fact that the court 
must find that he may flee or pose a danger to any other person or 
to the community if released. On balance the Committee concluded 
that a detention of up to ten days in those circumstances is war
ranted and is in the interests of justice. 

As specified by the last sentence of subparagraph (d), an individ
ual temporarily detained under (1)(B) has the burden to demon
strate to the court that he is a citizen or a lawful permanent resident. 

Subsections (e) and (f) set forth the fmdings and procedures that 
are required for an order of detention. The standard for an order of 
detention of a defendant prior to trial is contained in subsection (e), 
w~ich provides that the judicial officer ):s to order the person de-

1i2 Authority for the government to seek amendment of release conditions is likely implicit in 
current 18 U.S.C. 3146(e). See United States v. Zuccaro, 645 F.2d 104 (2d cir. 1981). 



l ~- --- ~ --~--- --- ----------~---
\~ 

18 

tained if after a hearing pursuant to subsection (D, he finds that 
no con'ditlon or combination of conditions of release will reasonably 
assure the appearance of the defendant as required and the safety 
of any other person and the community. rrhe facts on ~hich the 
fmding of dangerousness is based must, under subsectIOn (D,. be 
supported by clear ~n.d convinci!lg evidenc.e. Thus, this subsectIO~ 
not only codifies eXIsting authorIty to detaIn persons who are serI
ous flight risks,53 but also, as discussed extensively above, .creates 
new authority to deny release to those defendants who ar~ lIkely t.o 
engage in conduct endangering th2 safety of th~ communIty even ~f 
released pending trial only under the most stringent of the condI-
tions listed in section 3142(~)(2). . . 

For good reason the bill does not incorporate, as a precondItion 
of pretrial detention, a finding that there is a "substant~al pro~
ability" that the defendant committed the offense for whIch he IS 
charged.54 This "substantial probability" requirement. was ~on
strued by the District of Columbia Court of Appeals In Un~ted 
States v. Edwards, supra, as being "higher than probB:b~e ~B:use" 
and "equivalent to the standard required to secure a CIVIl mJunc
tion." 55 However, as noted by the Department of Justice, the Ed
wards opinion strongly suggests that the probable ca~se st~ndard 
consistently sustained by the SupreI:ne Court as a b~Is. for Impos
ing "significant restraints on liberty' ~ would be constitutionally suf
ficient in the context of ordering pretrial detention. 56 The Depart
ment pointed out that the burden of meeting the "substantial prob
ability" requirement of the District of Columbia's pretrial deten
tion statute was the principal reason cited by prosecuto~s for the 
failure, over much of the last ten years, to request pretrIal deten-
tion hearings under that statute. .. . .. 

While this "substantial probabilIty" reqUIrement mIght give 
some additional measure of protection against the p.ossibility of ~l
lowing pretrial detention of defendants who are ultI~a~e~y acqUIt
ted the Committee is satisfied that the fact that the JudICIal officer 
ha~ to find probable cause will assure the validity of the charges 
against the defendant, a~d. that any. additio~al assurance provi?ed 
by a "substantial probabIlIty" test IS outweIghed by the p~actIcal 
problems in meeting this requirement at th:e stage at whic:h the 
pretrial detention hearing is held. 57 Thus, thIS chapter contaIns no 
"substantial probability" finding. . . . 

In determining whether any form of conditIOnal release Will re
sonably assure the appearance of the defendant an.d the safe:ty of 
other persons and the community, the judicial officer is required to 
consider the factors set out in section 3142(g). The offense and of
fender characteristics that will support the required finding f?r 
pretrial detention under subsection (e) will vary considerably In 

53 United States v. Abrahams, supra note 18. 
54 D.C. Code, sec. 23~1322(b)(2)(C). 
55 United States v. Edwards, supra note 23 at 1339. . . 
56 Bail Reform Hearings, supra note 4 at 189-191 (testunony of Jeffrey HarrlS, Deputy Asso-

ciate Attorney General). ' . . 
57 Because of the requirements of Rules 4(a) and 5(a) of the Federal Rules of Crunmal Proce

dures probable Cause that the defendant committed the offense with which he is char~d must 
be established either prior to, or at the time. of, tl;1e initial appearance. F':1rthermor~, the ll?sue of 
probable cau~e will subseq.uently b~ re~xammed m the course of a prelmmary hearmg or m pro
ceedings leadmg to the filmg of an mdlCtment. 
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each case: ~hus the C?mmitt~e has, for the most· part, refrained 
from sp~ClfYIng what kinds of Information are a sufficient basis for 
the d7nIal of release, a~d has chosen to leave the resolution of this 
questIOn .to the sound Jud~ent of the courts acting on a case-by
case basIs. However, the bIll does describe two sets of circum
stan~e~ under which a strong probability arises that no form of 
condItIOnal release will be adequate. 

The firs~ of thes7 arises when it is determined that a person 
char~ed ,With a se!l(~usly dangerous offense has in the past been 
convIcted of c01?mIttIng another serious crime while on pretrial· re
lease. ~uch a hi~tory of p~etrial criminality is, absent mitigating in
f?r~atIOn, a ratIOnal basIS for concluding that a defendant poses a 
SIgnIficant threat to community safety and that he cannot be trust
e~ to conform to. the requirements of the law while on release. Sec
~IOn 3142(e) p~oVIdes, t~erefore, that in a case in which a defendant 
IS charged WI~h one of the serious offenses described in section 
3142(f)(~) (a crIme of violence, a crime punishable by death a crime 
for w~ch the. m~imum term of imprisonment of ten years or 
more IS prescrIbed In the Controlled Substances Import and Export 
Act \21 U.S.C. 951) or' Sec. 1 ?f the .Act of Sept. 15, ~9.80 (21 U.S.C. 
955a,), a rebuttable presumption arIses that no condItIOn or combi
nation of conditions will reasonably assure the safety of any other 
person and the communi~y, if the judicial officer finds: (1) that the 
defep.dant had been conVICted of another offense described in sub
section (f)(1) (or a State or local offense that would have been such 
an. offense if circu~stances giving rise to Federal jurisdiction had 
eXIsted); .(2) that thIS offense was committed while the person was 
on pretrIal release; and (3) that no more than five years have 
~laps.ed since the date of conviction, or the defendant's release from 
Iml?rIsonment, .ro~ the offense, whichever is later. The Committee 
belIeves tJ:at It IS appropriate in such circumstances that the 
burden ShIft to the defendant to establish a basis for concluding 
that the:re are con~itions of release sufficient to assure that he will 
not agaIn ,~n~age m ~anger~ps criminal activity pending his trial. 
The term crlme of VIOlence is defined in Section 3156 as amend-
ed by this title. ' 

The Committe~ notes, moreover, that a case may involve circum
stances that, whIle not set forth in the section as a basis for a re
buttable p~esumption of dangerousness, nevertheless are so strong
ly. s~ggestrye of a person's willingness or inclination to resort to 
crImInal VIolence as to warrant the inference that the person 
~Quld be. ~ dan.ger to society even if released on the most restric
tive condItions. The C?mmittee has ~n mind, for example, the, case 
of a person c~arged .WIth an offense Involving the possession or use 
of a destructive deVIce. In the Committee's view, it would be diffi
cult not to regard as an unreasona~le risk to the safety of others a 
pe,rson who uses such ~ weapon In the course of committing a 
crIme, or. w.ho possesses I~ under circumstances indicating a readi
ness or willmgness to use It to carry out the crime. 

The secop.d rebuttable presumption arises in cases in which the 
de~enda.nt IS charged ~th felonies punishable by ten years or more 
of ImPZ:Isonment de:scribed in 21 U.S.C. 841, 952(a), 953(a), 955, and 
~59 w1?-ICh cover ?pIate substances and offenses of the same gravity 
InvolVIng non-opIate controlled substances, or an offense under 18 
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U.S.C. 924(c) which covers the use of a firearm to commit a felony. 
These are serious and dangerous Federal offenses. The drug of
fenses involve either trafficking in opiates or narcotic drugs, or 
trafficking in large amounts of other types of controlled substances. 
It is well known that drug trafficking is carried on to an unusual 
degree by persons engaged in continuing patterns of criminal activ
ity. Persons charged with major drug felonies are often in the busi
ness of importing or distributing dangerous drugs, and thus, be
cause of the nature of the criminal activity with which they are 
charged, they pose a significant risk of pretrial recidivism. Further
more, the Committee received testimony that flight to avoid pros
ecution is particularly high among persons charged with major 
drug offenses.58 Because of the extremely lucrative nature of drug 
trafficking, and the fact that drug traffickers often have estab
lished substantial ties outside the United States from whence most 
dangerous drugs are Imported into the country, these persons have 
both the resources and foreign contacts to escape to other countries 
with relative ease in order to avoid prosecution for offenses punish
able by lengthy prison sentences. Even the prospect of forfeiture of 
bond in the hundreds of thousands of dollars has proven to be inef
fective in assuring the appearance of major drug traffickers. In 
view of these factors, the Committee has provided in section 3142(e) 
that in a case in which there is probable cause to believe that the 
person has committed a grave drug offense, a rebutable presump
tion arises that no condition or combination of conditions will rea
sonably assure the appearance of the person and the safety of the 
community. 59 Similar obvious considerations based upon the inher
ent dangers in committing a felony using a firearm support a re
buttable presumption for detention. 

Subsection (f) specifies the cases in which a detention hearing is 
to be held and delineates the procedures applicable in such a hear
ing. Paragraphs (1) and (2) of subsection (f) describe the circum
stances in which a pretrial detention hearing is required. Because 
detention may be ordered under section 3142(e) only after a deten
tion hearing pursuant to subsection (f), the requisite circumstances 
for invoking a detention hearing in effect serve to limit the types of 
cases in which detention may be ordered prior to trial. 

A pretial detention hearing to determine whether there is any 
form of conditional release that will reasonably assure the appear
ance of the defendant as well as the safety of any other person and 
the community shall be held upon the motion of the government in 
a case in which the defendant is charged with an offense described 
in subsection (f)(I). The offenses set forth in subsection (f)(I) (A) 
through (C) are crimes of violence, offenses punishable by life im
prisonment or death, or offenses for which a maximum IO-year im
prisonment is prescribed in the Controlled Substances Act, the Con
trolled Substances Import and Export Act or Section 1 of the Act of 
September 15, 1980. These offenses are essentially the same catego
ries of offenses described in the District of Columbia Code by the 
terms "dangerous crime" and "crime of violence" for which a de-

58 Bail Reform Hearings, wpra note 4 at 56-60. (Testimony of Senator Lawton Chiles). 
59 The concept of danger to the safety of the community includes drug trafficking. See United 

States v. Hawkins, supra note 42. 
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tention hearing may pe held under that statute. 60 Subsection (f)(I) 
(A) t!trough (C) des~rIbes those offenses which comprise the great
est rIsk to communIty safety. The Committee has determined that 
whenever a person is charged with one of these offenses and the 
atto~ney for the government elects to seek pretrial detention a 
!tearlng should be. hel~ so that the judicial officer will focus on the 
Issue of whether, In lIght of the seriousness of the offense charged 
and the oth~r. factors to be considered under subsection (g), any 
f?rm of condItIOnal releasf~ will be adequate to address the poten
tu;tl danger the dei~enda~t may pose to others if released pending 
trIal. Because the reqUIrements of subsection (e) must be met 
before a d~fendant may be detained, the fact that the defendant is 
cha~ged ~th. an offense described in subsection (f)(I) (A) through 
(C) IS not, ~n Itself, sufficient to support a detention order. Howev
er, the serIousness of the offenses described in subsection (f)(l) (A) 
thr~mgh (C) ~o~pledl ';"ith. th~ government motion is a sufficient 
baSIS for reql.urmg an InqUIry Into whether detention may be neces
sary to protect the comm~nity from the danger that may be posed 
by a defendant charged With one of these crimes. 

Under (f)(l), a d~tention hearing may also be sought when a de
fenda~t ~hal'ged With a serious offense has a substantial history of 
?Ommlttm&, dangerous offenses. Specifically, the category described 
In
h 

subsec~IOn (f)(I)(D) refers to those cases in which a person 
c arged Wl~h a felony flas been previously convicted of two or more 
of the partIcularly serIOUS offenses described in subsection (f)(I) (A) 
through (C) ?r of. State or local offenses that would have been of
fenses d~s~rlbe~ In subsection (f)(l) (A) through (C) if a circum
st~n~e gIVl?g rlS~ to Federal jurisdiction had existed. This sort of 
crImInal hlstor:y IS strongly indicative of a defendant's dangerous-

tl1:ess'hand. thus IS an adequate basis for convening a pretrial deten-
~OO~ . 

Under ~ubsection (f)(2), a pretrial detention hearing may be held 
upon motI~n of the attorney for the government or upon the judi
Cial officer s o~ motion in two types of cases. The two types of 
cas~s Inv?lve eIther a serious risk that the defendant will flee or a 
~e~IOus rlS~ ~ha.t the defendant will obstruct justice, or thr~aten, 
InjUre, or IntImIdate a prospective juror or witness, or attempt to 
do sc, a~d reflect the scope of current case law that recognizes the 
approprIateness of ~enial of release in such cases.61 

St~tutory au~hOrlty to permit the judicial efficer to move for a 
pretrla~ detentIOn hea::ing under the circumstances described in 
s?bSectIOn (f)(2) makes It clear that the judicial officer who believes 
that there may be a basis for denying release should not be fore
close~ from addressing this concern absent a motion for a. detention 
hearlng by the government. 

If a detention ~eari~g is justified because of the existence of cir
cumstan:::es de~Crlbed In subsection (f)(I) or (f)(2), the hearing is to 
~e !t~ld ImmedIately upon the person's first appearance before the 
JudICIal officer unless a continuance is sought by either the defend
ant or the government. Although a continuance may be necessary 

:~ D.c: Code, secs. 23-f322(a), 23-1331(3) and 23-1331(4). 
ha1ns~~~~!. ~~a~el;' Gllbert and United States v. Wind, supra note 17: United States v. Abra-
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the overnment to prepare adequately 
for either th~ defendB;n\or 1 ifgthe defendant was arrested soon 
for the hearing! I?artlCl th

r 
Yoffense with which he is charged, the 

after the comm~ssIOn 0 e ht b the defendant and of one sought 
period of a contInuB:nce S~g d t; five and three days, respectively, 
~y ~he govern£e~t tha~o~h~ndefendant will be detained during such 
In lIght of the ac . f the continuance may be granted, 
a continuance. An e:K.tens~~ 0 time limitations are the same as 
however, fO.r good catudse.. th:epretrial detention provision of the those now Incorpora e In 

District of Columbia Co~e.62 ts for the pretrial d~tention hearing 
The procedural requlremen d those of the District of Co-

set fo.rth in sec~i30n ~~~(f) a:e :eide 
to O!eet constitutional due proc

lumbla statute yv lC . wer Edwards. 64 The person has a 
ess requirements In Um,ted State~n~~ent of counsel if he is finan
right to counsel, and to the a1POl tation He is to be afford
cially unable to secure a~equa e repr~s:tnesse~ on his own behalf, 
ed an opportu~:t.ity to. testify, to ~re~en ear at the hearing, and to 
to cross-examine WItnesses w 0 Pfherwise As is currently pro
present information b.y lroff~~ or o~ered in bail det~rminations, 6 5 

vided with respect to In or~a 10:r; f information at a detention 
the presentation and ~onsl~er~~~nr~les of evidence applicable in 
he.ar~ngl nte~dl nOptencd°fngorilie ~ompletion of the hearing, the defendcrimina ria s. 

ant may be detail1e~. t f the interests of the defendant 
Because of the Impor ance 0 . h . g the Commit-

which are iI?plicated in. a pr~r~a;h~ei:~t~o! :hl~ the judicial of
tee has specific~~y p~h'1ded i ~ of conditional release is adequate 
ficer b8;ges a fin Ing ~ no fi ~ of any other person and the cor:r;
reasonably to assure t e sa e y 1 . nd convincing evidence. This 
munity~ must be ~upported by. c ear ~ that there be an evidentiary 

bProyisf~~ theP~~~:~h:f~e~~q~~:fu~~cial officer to c?fntchlude ~h::t ai 
aSls , .. Thus for example, I .I.e crlIDln 

pretrial detentIOn IS dnec:s.sary. of the factors to be relied upon, 
history of the defen an IS. one t and conviction should be 
clear evidence such a~ recoJds of ~r[::end however, that the pre
presented. C.

The co~mlttee ods n~ vehicle' to reexamine the valid
trial detentIOn h~a:lng ~s·us~ rl if the dangerous nature of the 
ity of past con~ctIOn~. b ~ ;r detention, then there should be 
current offense IS to'f] e al aslS ts or circumstances of the offense, 
evidence of the. speci IC e emen n or threats to a witness, that 
such as 'p°d~SeStSIOtnh °trtuhSe

e d~:nd::f~ll po~e a danger to the safety tend to In lca e a 
of the community if released. 

62 D C Code, sec. 23-1322(c)(3). )(1:) 0 e element of the District of Columbia 
63 D:C: Code, secs. 23:-1322(c)(4) ~d 23t~3~2~CI4i)2(f) ~ its 60-day limitation on the detentic Code provision not carrl~d fonyard2Sn 1322(d)(2)(A) of the District of Columbia ~e, ~8edU,S, d 

period which is set o1!t m secbo~ . - . en to a case in which a defendant IS d?tain .• an 
3161 specifically reqwres that pr:lOrlty be g:t1 'th'n 90 days subject to certain perlo<l:s of 
also ~equires that his trial must, m any evenU; occ~s: These curr~nt limitations are suffiCIent 
excludable delay, such ~ for dmetan.taldcomPdingn~~ial fo~ an extended period of time. to assure that a person IS not e me pen . 

64 Supra note 23 at 1~3.3-1341: f th Co mittee to retain current law so that an?, mfor-
65 18 U.S.C. 3146(f). It l?, th!J U?-tent 0 of the r~ease or detention proceedings under thIS chap

mation presented or contshlQer 1 Infa~~dence applicable in criminal trials. ter need not conform to e ru.es 0 
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Subsection (g) enumerates the factors that are to be considered 
by the judicial officer in determining whether there are conditions 
of release that will reasonably assure the appearance of the person 
and the safety of any other person and the community. Since this 
determination is to be made whenever a person is to be released or 
detained under this chapter, consideration of these factors is re
quired not only in proceedings concerning the pretrial r~lease or 
detention of the defendant under section 3142, but also where re
lease is sought after conviction under section 3143, where a deter
mination to release or detain a material vntness under section 3144 
is to be made, or wh.ere a revocation hearing is held under section 3148(b). 

Most of the factors set out in SUbsection (g) are drawn from the 
existing Bail Reform Act and include such matters as the nature 
and circumstances of the offense charged, the weight of the evi
dence against the accused, and the history and characteristics of 
the accused, including his character, physical and mental condi
tion, family ties, employment, length of residence in the communi
ty, community ties, criminal history,66 and record concerning ap
pearance at court proceedings. 6 7 The Committee has decided to 
expand upon this list and to indicate to a Court other factors that it 
should consider. These additional factors for the most part go to 
the issue of community safety, an issue which may not be consid
ered in the pretrial release decision under the Bail Reform Act. 
The added factors include not only a general consideration of the 
nature and seriousness of the danger posed by the person's release 
but also the more specific factors of whether the offense charged is 
a crime of violence or involves a narcotic drug, whether the defend
ant has a history of drug or alcohol abuse, and whether he was on 
pretrial release, probation, parole, or another form of conditional 
release at the time of the instant offense.68 

Subsection (g) also contains a new provision designed to address a 
problem that has arisen in using financial conditions of release to 
assure appearance. The rationale for the use of financial conditions 
of release is that the prospect of forfeiture of the amount of a bond 
or of property used as collateral to secure release is sufficient to 
deter flight. However, when the proceeds of crime are used to post 
bond, this rationale no longer holds true. In recent years, there has 
been an increasing incidence of defendants, particularly those en
gaged in highly lucrative criminal activities such as drug traffick
ing, who are able to make extraordinarily high money bonds, post
ing bail and then fleeing the country. Among such defendants, for-

66 Under current law, consideration of a defendant's criminal history is confined to his record 
of convictions. See 18 U.S.C. 3146(b). While a prior arrest should not be accorded the weight of a 
prior conviction, the Committee believes that it would be inappropriate to require the judge in 
the context of this kind of hearing to ignore a lenghty record of prior arrests, particularly if 
there were convictions for similar crimes. Similarly, it would be improper to prohibit considera
tion of prior arrests if there were also evidence that the failure to convict was due to the defend
ant's intimidation of witnesses. In any event, independent information concerning past criminal 
activities of a defendant certainly can, and should, be considered by a court. 67

18 U.SC. 3146(b). See Wood v. United States, 391 F.2d 981 (D.C. Cir. 1968); United States v. Alston, 420 F.2d 176 (D.C. Cir. 1969). 

68 The emphasis on drug-related factors and on prior criminal history is in accord with em
pirical research conducted in the District of Columbia which indicates a significant correlation 
between drug use and both failure to appear and pretrial rearrest, and between criminal his
tory and pretrial rearrest. INSLAW study, supra note 15, at 57-59 and 61-65. 
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feiture of bond is simply a cost of doing business, and it appears 
that there is a growing practice of reserving a portion of crime 
income to cover this cost of avoiding prosecution, 69 

The source of property used to fulfill a condition of release is 
thus an important consideration in a judicial officer's determina
tion of whether such a condition will assure the appearance of the 
defendant.70 In recognition of this t the Commit.tee has provided in 
subsection (g) that the judicial officer, in considering the conditions 
of release described in sections 3142(c)(2)(K) and 3142(c)(2)(L), may 
upon. his own motion, or shall upon the motion of the government, 
conduct an inquiry concerning the source of property to be desig
nated for potential forfeiture or to be offered as collateral to secure 
a bond, The reference to "collateral to secure a bond" refers not 
only to property of the defendant or a third party which is to be 
directly used to secure release, but also money or other property 
which may be pledged or paid to a surety in order to secure his 
execution of a bond. The judicial officer must decline to accept the 
designation or use of property that, because of its source, would not 
reasonably assure the appearance of the defendant.

71 

Such inquiries into the source of property used to secure release 
are currently used to some extent, and are commonly referred to as 
Nebbia hearings.72 However, because of a lack of clear statutory 
authority to conduct such hearings, particularly with respect to 
corporate sureties, 7 3 many courts have refused government re
quests for any inquiry into the source of property used to post 
bond. Therefore, the Committee has, in subsection (g), provided for 
this statutory authority so that judicial officers may make in
formed decisions as to whether financial conditions of release will 
be sufficient to assure appearance of defendants, 

The Committee also notes, vvith respect to the factor of communi-
ty ties, that it is aware of the growing evidence that the presence 
of this factor does not necessarily reflect a likelihood of appear
ance,74 and has no correlation with the question of the safety of 
the community. While the Committee considered deleting the 
factor altogether, it has decided to retain it at this time. However, 
the Committee wishes to make it clear that it does not intend that 
a court conclude there is no risk of flight on the basis of communi
ty ties alone; instead, a court is expected to weigh all the factors in 

69 Bail Reform Hearings, supra note 4 at 181-182, 186-187 (testimony of Jeffrey Harris, 
Deputy Associate Attorney General). 

70 The Committee notes that the authority to consider danger to the community, and the pre-
sumption that drug traffickers should be detained, alleviates the problem addressed here to 
some extent, since many major drug traffickers would simply be held without bond under the 

bill 71 The judicial officers may also decline accepting the property if the defendant refuses to ex-
plain its source. See United States v. DeMorchena, 330 F. Supp. 1223 (S.D. Cal, 1970), in which 
the court refused to accept a $50,000 surety bond secured by $55,000 delivered in cash to the 
bondsman until the defendant presented evidence as to the source of the money. 

72 United States v. Nebbia, 357 F.2d 303 (2d Cir. 1966). 
73 Rule 46(d) of the Federal Rules of Criminal Procedure provides that every surety, except an 

approved corporate surety, may be required to me an affidavit listing the property used to 
secure the bond. This provision may implicitly authorize a hearing to inquire into the source of 
the property. The Rule's exemption of approved corporate sureties from this requirement raises 
a question whethe, similar inquiries can be made in the case of corporate sureties. At least two 
courts, however, have conducted such an inquiry. See United States v. Melville, 309 F. Supp. 824 
(S.D., N.Y. 1970); United States v, DeMorchena, supra note 71. 

74 INSLAW study, supra note 15, at 54,58. 
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t
thethcase before, making its decision as to risk of flight and danger 
o e communIty, 
Subs~ction (h) provide~ t~a,t in issuing an order of release under 

subs~ctI~~ (b) fior (c), the JudICIal officer is to include a written state 
IIffin se Ing Hort~l all the co~ditions of relea,se in a clear and spe: 
CI IC manner. e IS also requIred to advis th . f h 
iies :,Pplicable ~ a vio!ation of the condi~ion~ ~~dOt'i,:t ! !.ir~;; 
?r 'IIS arres~ ,wIll be: Iss~ed immediately upon such violation A 

SImI ar provlslo~ e?tlsts In cu:rrent law. 75 However, failure'to 
~end~r such adVIce .IS not a bar or defense to prosecution for bail 
Jum:pu:~g unde~ sectIon 3146, as amended by this title Th' ., 
pIe IS In keepIng wit!: t~~ in~ent of Congress in enactin I~tFerB~ii 
Reform Act and the JudICIal mterpretation of the Act 7 sg The 
~~:: ~~ f~ilfn agd;~ce is solelyhto impr~ss upon the person' the seri~~~: 
, appear w en requIred' such warnin~ 
Intended to be a prerequisite to a bail'~' 0'"' ,were never 
ti?~h(h) also. r.equires the court to advJe ':~'.:f~td:u,~~;·~l:,=d 
~i~h ~:;~l~i:~of~r ~~~~e~i~gC~\~O~ ;rt~~s;~~~t:d 0;51:£ dealinf 
ThIS IS Intended to impress on the defendant th' . orman f 
such conduct. The issuance of such a warnin is n~t ~erlOusnes~ ,0 

to'ta prosec~ti~n under ~hese sections of title 18 designe~r~~epq~:~~~ 
WI nesses, VIctims, and Informants 
t ~ubiedtion ,(i) requir~s the court'in issuing an order of detention 
e~~~Ct~ th:h!!~in~mr~:~d of fa~}. ~nd a written statement or refer-

~~{e.q4,h tht court to. di~~ lh'..1 'J,~;'rs!': ~~~.!'!dn!,,~~!~ 
sente~~~, s:;tn;n:. ~~~~~~~~~e~:e6:i~~eliel~°fu ~~~~ds a~aiJ~ng 
~gE::lf 7\i!>at the l~erson be afforded reasonable opp!rtgn~ ~~ 
an of th:~er~~~~~~~Sf~: ~ft!\oUfh~ iJ~if:d s~fe~r~7~r~~~ c~stodi-
pear~nce In connection with court proceedings. The ~ourt rna or ai~~ a:r..rt, dbr si1bseq~ent order, the temporary release of the larson 
for ofu~r c~mp~lli~:~;a~~~~~~:ry for preparation of his defense or 

st~u~~s~~ti~~d~iyf!:t~s ;J1a\.notrhing in this ~ectio~ shall be con-
lf'd r Imi Ing e presumptIOn of Innocence The 

f~u~d b;v~h enSe known
C 

as the presumption of innocence has 'been 
nation of the u~reme ~ ourt to h,ave "no application to a determi
before h' t' I hlghts 01 a pretrial detainee during confinement 
the Co~~i~~:e ua~d~~:ra~d~f'''~ 91~us, this provisi?n st~tes what 
pre t' f' 0 e e correct relatIOnshIp of the 
ty. sump IOn 0 Innocence to pretrial release and detention authori-

75 18 U.S.C. 3146(c). 
76 See United States v Cardillo 473 F 2d 325 (4th . 

2d 54~ (18th Cir. 1970), ~ert. deni~d 401· U S 978 (197C11)r: u,197?t);dU,Snited States v. DePugh, 434 F. 
(9th Clr. 19721. ,. . , m e tates v. Eskew, 469 F. 2d 278 

77 Whether a separation of the detai ed f ~able i~ to be gauged in Ii ht of exist·n n f: PE:~on rom pers0!ls already c,?nvicted will be practi-
IS !10~ mten?~~ to be uselto require \h~ ~~~~::~~t~~e o<tmmldttetee et~ph:S~l~s. that this provision 
eXlst10g faclhtles. new e n Ion .aci Itles or renovation of 

78 The counterpart of b t" C) 
79 B!!ll v. WoZrlSh, su s~ s~~~o5 44appears at D.~. (,,ode.sees. ?3-1321(h) and 23-1322(c). 

cence 10 S. Rept. No. 98~147, supra' no~ ¥~ utt3.3, see diSCUSSion of the presumption of inno-
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SECTIOl.,. 3143. RELEASE OR DETENTION OF A DEFENDANT PENDING 
SENTENCE OR APPEAL 

This section makes several revisions in that portion of current 18 
U.S.C. 3148 which concerns post-conviction release. Although there 
is clearly no constitutional right to bail once a person has been 
convicted,80 18 U.S.C. 3148, as well as this section, statutorily 
permit release of a person while he is awaiting sentence or while 
he is appealing or filing for a writ of certiorari. The basic distinc
tion between the existing provision and section 3143 is one of pre
sumption. Under current 18 U.S.C. 3148 the judicial officer is in
structed to treat a person who has already been convicted accord
ing to the release standards of 18 U .S.C. 3146 that apply to a 
person who has not been convicted, unless he has reason to believe 
that no one or more conditions of rebase will reasonably assure 
that the person will not flee or pose a danger to any other person 
or to the community. It has been held that although denial of bail 
after conviction is frequently justified, the current statute incorpo
rates a presumption in favor of bail even after conviction.81 It is 
the presumption that the Committee wishes to eliminate in section 
3143. 

In doing so, the Committee has largely based section 3143 on a 
similar provision enacted in 1971 in the District of Columbia 
Code.82 Once guilt of a crime has been established in a court of 
law, there is no reason to favor release pending imposition of sen
tence or appeaL The conviction, in which the defendant's guilt of a 
crime has been established beyond a reasonable doubt, is presum
ably correct in law. 

Second, release of a criminal defendant into the community after 
conviction may undermine the deterrent effect of the criminal law, 
especially in those situations where an appeal of the conviction 
may drag on for many months or even years. Section 3143, there
fore, separately treats release pending sentence, release pending 
appeal by the defendant, and release pending appeal by the govern
ment. 

As to release pending sentence, subsection (a) provides that a 
person convicted shall be held in official detention unless the judi
cial officer finds by clear and convincing evidence that the person 
is not likely to flee or to pose a danger to the safety of any other 
person or the community. 

Subsection (a) also covers those awaiting the execution of sen
tence as well as its imposition. This is to make it clear that a 
person may be released in appropriate circumstances for short peri
ods of time after sentence, when there is no appeal pending, for 
such matters as getting his affairs in order prior to surrendering 
for service of sentence. By authorizing release in such circum
stances under section 3143, the subsection establishes that abscond
ing after imposition of sentence, but prior to its execution, is a vio
lation of the bail jumping statute 83 which applies to release pursu
ant to this section as well as section 3142. 

80 United States v. Baca, 444 F.2d 1292, 1296 (10th Cir.), cert. denied, 404 U.S. 979 (1971). 
81 United States v. Bynum, 344 F. Supp. 647 (S.D.N.Y. 1972). 
82 D.C. Code sec. 23-1325. 
83 18 U.S.C. 3146, as amended by the bill. 
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Subsection (b) deals 'th I 
who has filed an a WI re e~s.e after sentence of a defendant 
person is also to 6~eili!t~fn:!~~i~s~ ~~e a. ':fit. °t c~~tiorari. Such 
~ear and convincing evidence that the de}~n~~~t ~s ~~~ E~~s ~y 
m~nf[ pose a d~~ger to the safety of any other person or the lom~ 
.appearisI~o~dt:~o:'f::~hcourt must affirmatively find that the 
substantial question of law eo;~:~oi~ °t ~lay alnd. that it raises a 
order for .a new trial Thi' fey re~u. t In reversal or an 
tio~ release. Under the ~u~~:nt U~~hU s~tr~ci4~n on post convic
denIed if it appears thatlthe appeal' f'·' i " release can be 
The change in subsection (b) re uir~: ~vo ous or ~aken f~r delay. 
the chance for reversal is su1:ista~tial Th' af!irmatIve fi:~dlng that 
basic principle that a conviction is p' IS ftvebs recognItIon to the 

Under both subsectio () r~sume 0 e correct. 
detention can be overco:'e athen~e~)' df t~~ presumption in favor of 
to the provisi?ns o~ section' 3142(b) ~~ (~~ IS to be treated pursuant 

The CommIttee Intends th t . . 
favor of detentio th a In overcomIng the presumption in 
Under Rule 9(c) ~f th~ ~~r!~~ o~ )roof rests with the defendant. 
burden of proving that the defend~:s ?l\ AptPflellate Procedure the 
to any other t WI no ee or pose a danger 
This has beenPeqrUSOent·or °d the community rests on the defendant 84 

s lone as not reflect' th . 
sumption of the Bail Reform Act. 85 Ing e proper release pre-

Whether that is correct or not th b d . 
is on the defendant to establish' no: U[ ~~ ~rter t~llS SUbsection 
pose a danger to the safet f' on y a e WIll not flee or 

b~:e a~~od trat his ap~eal Inder ~b.~!~~~ti%)o~ ~~tt~:k~:~ni~~~ 
fo result rna~e~~~:~~e~: ~~::~~~I:I n~~~~~ ~! law or fact likely 

SubsectIOn (c) concerns release d' . 
ment from orders of dismissal of p~nd~~g appeal. by the fJovern-
suppression of evidence pursuan~t ill 1IC ment or InformatIOn and 

!~Sh::~~tO~::!~~:~~~~mf~~ f.°Si~~a¥~.~·; !i!~h the ~~~~n~~ 
section 3142 the e . I ' .. e en an. IS to be treated under 
pending tri~l. su!s:C~i~n ~~)'?ssI~n governln~ .release. or detention 
U.S.C. 3731. Use of the term "tre ~ed"proVlsIOn derIved from 18 
the current statute and makes it t e remov~s ~~ ambiguity in 
release or detain the defend t c ear th.adt th~ JudIC~al officer may 
such cases the defendant an ac:; prOVI ed In sectIOn 3142.87 In 
ed, and he'thus should be' t~~~~e't1~ iliould not have been convict
who has not yet stood trial as 0 e same manner as a person 
tried and convicted. ,pposed to a person who has been 

:: t: ~!~l ~led ~6(C)Af the Federal Rules of Criminal Procedure 
L. 8~ev. 275 (1.979). mg ppeal in Federal Court: The Need for a fuo-Tiered Approach, 57 Texas 

The advIsory notes to Rule 9(c) of th F d 1 
burden of showing that the appeal appea:! toe berr . RIles of Appellate Procedure state that the 
ernment. The Committee intends that under e. nvo ous or taken for delay rests with the gov
appeal should now rest with the defendant RC~lo9(3)143 thhe burden of shOwing the merit of the 
co~form to this section. . u e c IS c anged by section 109 of this title to 

Cf, United States v Herman 554 F 2d 791 794 
in current 18 U.S.C. 373'1. ' . ,-795 n. 5 (5th Cir. 1971) noting the ambiguity 
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SECTION 3144. RELEASE OR DETENTION OF ,A MATERIAL WITNESS 

This section carries forward, with two significant changes, cur
rent 18 U.S.C. 3149 which concerns the release of a material wit
ness. If a person's testimony is material in any criminal proceed
ing,88 and if it is s~own that it may become i~practica~le to secut'e 
his presence by subpoena, the government IS authorIzed to take 
such person into custo~y. 89 A. judicial officer. is to treat such ~ 
person in accordance wIth section 3142 and to Impose those condI
tions of release that he finds to be reasonably necessary to assure 
the presence of the witness as required,. or if no cond~tions of .re
lease will assure the appearal"lCe of the wItness, order hIS detentIOn 
as provided in section 3142. However; if a material witness cann~t 
comply with the release conditions or there a~e n<;> release C<?~dI
tiona that will assure his appearance, but he wIll gIve a deposItIOn 
that will adequately preserve his testimony, the j.udicial officer i.s 
required to order the witness' release after the takIng of the deposI
tion if this will not result in a failure of justice. 

The first change in current law is that, in. provid~ng that a m8:te-
rial witness is to be treated in accordance With section 3142, sectIOn 
3144 would permit the judicial officer to order the detention of th:e 
witness if there were no conditions of release that would assure h1S 

appearance. Currently, 18 U.S.C. 3149 ambiguously requires the 
conditional release of the witness in the same manner as for a de
fendant awaiting trial, yet the language of the statute recognizes 
that certain witnesses will be detained because of an inability to 
meet the conditions of release imposed by the judicial officers. The 
Committee believes that judicial officers should have the authority 
to detain material witnesses as to whom no form of conditional re
lease will assure their appearance, in the same manner as provided 
in section 3142 for defendants awaiting tria1.90 However, the Com
mittee stresses that whenever possible, the depositions of such wit
nesses should be obtained so that they may be released from custo-

dy The other change the Committee has made is to grant· the judi
cial officer not only the authority to set release conditions for .a de
tained material witness, or, in an appropriate case, to order hIS de
tention pending his appearance at the criminal proceeding, but to 
authorize the arrest of the witness in the first instance. It is anom
olous that current law authorizes release conditions but at the 
same time does not authorize the initial arrest. In one case dealing 
with this problem, the Ninth Circuit found the power to arrest a 
material witness to be implied in the grant of authority to release 
him on conditions under' 18 U.S.C. 3149.91 In its research on the 
law, the court discovered that specific arrest authority existed in 
Federal law from 1790 to 1948. The court concluded that the drop
ping of the authority in the 1948 revision of Federal crimi~al laws 
was inadvertent. The Committee agrees with that conclusIOn and 

88 A grand jury investigation is a "criminal proceeding" within the meaning of this section. 
Bacon v. United States, 449 F.2d 933 (9th Cir. 1971). 

89 Ibid. 
90 Of course a material witness is not to be detained on the basis of dangerousness. 
91 Bacon v. United States, supra note 88; see also, United States v. Anfield, 539 F.2d 674, 677 

(9th Cir. 1976). 
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expressly approves the finding of the implied right to arrest in the 
authority granted to the judicial officer to release on conditions 
that is set forth in 18 U.S.C. 3149. To cure this ambiguity the Com
mitt~e has added to section 3144 (the successor to 18 U:S.C. 3149) 
specIfic language authorizing the judge to order the arrest of a ma
terial witness. 

SECTION 3145. REVIEW AND APPEAL OF A RELEASE OR DETENTION 
ORDER 

Section 3145 sets forth the provisions for the review and appeal 
of release and detention orders. Subsections (a) and (b) provide' for 
th~ .revie.w .of .re~ease and detention orders by the court having 
orIginal JUrISdlCtIOn over the offense in situations in which the 
order is initially entered by a magistrate, or other court not having 
original jurisdiction. over the offense (oth:er than a Federal appel
late co~rt). The. reVIew of release orders IS governed by subsection 
(a), WhICh permIts the defendant to file a motion for amendment of 
the ,conditions of his release and permits the government to file a 
motion for amendment of the release conditions or for revocation of 
the. release order. ~ubsection (b) gives the defendant a right to seek 
reVIew of a detentIOn order analogous to his right to seek review of 
a release order under subsection (a)(2). 
. Subsection (c) grants both the defendant and the government a 

rIght to, appeal release or detention orders, or decisions denying the 
r~vocatlOn or amendment of such orders. Appeals under this sec
tion are to ~e governed by 28 U.S.C. 1291 in the case of an appeal 
by the defendant and by 18 U.S.C. 3731 in the case of an appeal by 
the ~overnment. Section 104 of this title amends 18 U.S.C. 3731 to 
provIde specific authority for the government to appeal release de
cisions. Since both 28 U.S.C. 1291 and 18 U.S.C. 3731, as amended 
by the bill, provide only for appeals decisions or orders of a district 
court? if the rele.ase. or detention order was not originally entered 
by a Judge of a dIStriCt court, review by the district court must first 
be sought unde! section 3145. (a) or (b) befo~e an appeal may be 
filed under sectIOn 3145(c). ThIS concept, not Included in 18 U.S.C. 
3148, promotes a more orderly and rational disposition of issues in
volving release determination. Like motions for review of detention 
or release orders under subsections (a) and (b) appeals under sub-
section (c) are to be determined promptly. 9 2 ' 

Although based in part on the current 18 U.S.C. 3147, section 
3145 makes two substantive changes in present law. First section 
3145 permits review of all releases and detention orders. Under 18 
U.S.C. 3147, review is confined to those situations in which the de
fendant l:~s been detained or has been ordered released subject to 
the condItIOn that he return to custody after specified hours and 
appeals ,to the courts of appeals are permitted only after the de
fend~nt has sought a change in the conditions from the trial court. 
Section 3145 w<;>~ld provide: defendan.ts with .the opportunity to 
appea~ t~e condIt~ons of theIr release Irrespective of whether they 
were In :[act detaIned because of an inability to meet those condi-

112 The pl'ocedures for su.ch appeals, which are set forth in Rule 9 of the !<'ederal Rules of Ap
pel!atE: Procedure, ~re deSIgned, as stressed in the advisory notes, to facilitate speedy review if 
rehef IS to b€ effective. 

24-038 0-8&-3 
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. al to the court of appeals 

tions and it would permit dIrect ~Pf~ 0 back to the trial COU!t. 
rath~r than req~i!ing the d~fe~~:d by a

g 
court other tha? the trlal 

Only if the conditions were ~m~o",-,. ed to seek a chal:~ge In the con
court would the def~ndant te ~:(!~ appealing to the court of ap-
ditions from the trIal cour ' . 

Is . h e is that section 3145, In 
peTh~ second, and more SignIfiC~~~ i8aU~8.'C. 3731 would specifical
conjunction with the amendmen well as the defendant, to seek 
ly authorize the governmen~ a:'. s The Bail Reform Act makes 
review 9:n~ appeal of ~ele~f d:~t:t~~s' upon !U?ti?n of thAe t ~~vT"~~ 

o provls10ns for reVlew. b implIcIt In the c. 
~ent, although thi~ author1t~~:~he e government be granted spe
Department of JUstIce urge~ . f release decisions to the s~me 
cific authority to seek. re,?-e~ ~n defendants, and the COII?-mittee 
extent that such authorlt~:,s t~basiC fairness and sound polIcy, t~e 
a~:~~::~t,a~: :eh!i~ro~ ~h~ public,. sho~;!ftti~~ ~~~e:of~~f:~~ 
~ity. There is a clear I?Ubhf~lI:te~e:~ :'~vent a defendant from flee

ders which may be InsU l~len 
?~g or committing further crlmes. 
1 SECTION 3146. PENALTY FOR FAILURE TO APPEAR 

. to deter those who would obstruct 
The purpose of secti~Il: 3146 IS. 1 to appear for trial or other 

law enforcement by fallIng knO~:r~se who indeed fail to appea\ 
judicial appearar:ces and t~.p~~s the current law offense of ba1 
The section basIcally con In 
. 'ng . 18 U 8 C 3150 which was en
JUT~~ ~esent bail jumping off~nse IS A~t 'of 1966.94 The Federal 
acted i~ 1966 as part of the Ball ~~[~din 1954 to fill the ~o.id in the 
bail jumping st~tut~ h:S dfibst :~e conduct of fleeing fUg1tlve~ l~hO 
criminal law hlghlIg e y. t Party The only available pena

d
. les, 

were leaders of the Com~'lUnlS on~ and contempt procee lngs. 
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Reform act, 9 5 and, second, that "he willfully fail * * * to appear 
before any court or judicial officer, as required." The word "willful
ly" as used in the statute has been interpreted to mean that the 
omission of failing to appear was "voluntary * * * and with the 
purpose of violating tho law, and not by mistake, accident, or in 
good faith." 9 6 Furthermore, actual notice of the appearance date 
has been held unnecessary in the face of evidence of the defend
ant's willful failure to appear. 97 The requirement that the person 
fail to appear "before any court or judicial officer" has led at least 
one court to hold that it is not an offense under 18 U.S.C. 3150 to 
fail to surrender to a United States marshal to begin service of sen
tence as ordered. 9 8 

A violation of 18 U.S.C. 3150 carries a maximum term of five 
years in prison if the defendant was released in connection with a 
charge of felony, or if he was released while awaiting sentence, or 
pending appeal or petition for certiorari after conviction for any of
fense. If the defendant has been released on a charge of a misde
meanor or as a matet:ial witness, bail jumping carries a maximum 
penalty of one year in prison. The statute also calls for a forfeiture 
of any security given for his release. However, such a forfeiture is 
not a condition precedent to bringing a prosecution for bail jump
ing. 99 

Section 3146, as reported, basically continues the current law of
fense of bail jumping although the grading has been enhanced to 
more nearly parallel that of the underlying offense for which the 
defendant was released. This enhanced grading provision is de
signed to eliminate the temptation to a defendant to go into hiding 
until the government's case for a serious felony grows stale or until 
a witness becomes unavailable, often a problem with the passage of 
time in narcotics offenses, and then to surface at a later date with 
criminal liability limited to the less serious bail jumping offense. A 
specific provision has been added to make clear that the failure to 
surrender for service of sentence is covered as a form of bail jump-. -' lng. 

As noted, the basic offense set forth in section 3146 parallels cur
rent law. Subsection (a) provides that a person commits an offense 
if after having been released pursuant to the provisions of new 
chapter 207 of title 18, (1) he knowingly fails to appear before a 
court as required by the conditions of his release; or (2) he know
ingly fails to surrender for service of sentence pursuant to a court 
order. This would include release of a material witness. 

By use of the term Hknowingly" as a mental state requirement, 
the Conlmittee intends to perpetuate the concept of Hwillfully" 
which appears in the current bail junlping statute as interpreted in 

95 This probably does not apply to an individual released on bail in connection with a charge 
of juvenile delinquency, since the Bail Reform Act speaks in terms of persons "charged with an 
offense". 18 U.S.C. 3146; see also 18 U.S.C. 3148, 5034. 

96 United States v. Bourassa, 411 F.2d 69, 74 (10th Cir.), cert. denied, 396 U.S. 915 (1969). 
97 United States v. DePugh, 434 F.2d 548 (8th Cir. 1970), cert. denied, 401 U.S. 978 (1971); 

United States V. Bourassa, supra note 96. . 
98 United States. v. Wray, 369 F. Supp. 118 (W.D. Mo. 1970); but see United States v. Bright, 

541 F.2d 471 (5th Cir. 1976), and United States v. West, 477 F.2d 1056 (4th Cir. 1973), reaching 
the opposite conclusion on the ground that the marshal is an agent of the court for these pur
poses. 

99 United States V. DePugh, supra note 97; United States V. Bourassa, supra note 97. 
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United States v. DePugh 100 and United States v. Hall. 101 Often at 
defendant realizes that he may have to appear but simply disap
pears, moves and fails to leave a forwarding address, fails to keep 
in touch with his attorney, or does not respond to notices and when 
later apprehended defends on the grounds that he was out of town 
on the designated appearance date, that he never received any 
notice, or the like. Under the standard contemplated by the Com
mittee, the defendant could be convicted for bail jumping upon a 
showing that he was aware that an appearance date will be set and 
that there will be a resulting failure to appear. Conduct involving a 
failure to keep in contact and in touch with the situation amounts 
to a conscious disregard that an appearance date will come and 
pass. A person released on bail can be charged with a gross devi
ation from the standard of conduct applicable to the ordinary 
person when he fails to keep in touch with the status of his case or 
places himself out of reach of the authorities and his attorney.102 

Subsection (c) provides that it is an affirmative defense that Ilun_ 
controllable circumstances prevented the person from appearing or 
surrendering, and that the person did not contribute to the cre
ation of such circumstances in reckless disregard of the require
ment that he appear or surrender, and that the person aPI?:eared or 
surrendered as soon as such circumstances ceased to exist. ' It is in
tended that the defense should apply where, for example, a person 
is recuperating from a heart attack and to leave his bed would im
peril his life, or, after he had made ca.reful plans for transportation 
to the court house, his vehicle breaks down or unexpected weather 
conditions bring traffic to a halt. The requirement of appearance or 
surrender as soon as circumstances permit was included by the 
Committee for two reasons: first, in order to confirm the defend
ant's lack of bad faith in failing to appear or surrender; and, 
second, to encourage the defendant to appear or surrender even 
after he fails to so do as required. Since the defense is denominated 
as 11t'J'firmative," the defendant will bear the burden of proof as to 
the elements thereof by a preponderance of the evidence. 

After requiring that the offender has been released pursuant to 
the provisions of this chapter, subsection (a)(l) goes on to require 
that the released person fail to appear before Iia court as required 
by the conditions of his release." The word Hcourt" is intended to 
include the presiding judicial officer, and is intended to include any 
person authorized pursuant to section 3141 and the Federal Rules 
of Criminal Procedure to grant bail or otherwise release a person 
charged with or convicted of a crime or who is a material wit
ness. l 0 3 It is not intended to cover such lesser court officials as pro
bation officers, marshals, bail agency personnel, and the like. The 
holding in United States v. Clark 104 that a probation officer is not 
a judicial officer so that a failure to appear before him as required 
by the court is not bail jumping is specially endorsed, and section 
3146 should be interpreted to reach the same results. Bail jumping 

100 Supra note 97. 
101349 F.2d 875 (2d Cir.), cert., denied, 382 U.S. 919 (1965). 
102 See United States v. Bright, supra note 98. Compare Gant v. United States, 506 F.2d 518 

(8th Cir. 1974), cert. denied, 420 U.S. 1005 (19'15). 
103 See 18 U.S.C. 3141. 
104 412 F.2d 885 (5th Cir. 1969). 

33 

~s an offense intended to a I t 
Judges· or magistrates and ~f t 0 actual court appearances before 
sole exception of a failure to su:re~~er Court p~rsonnel, with the 
f,overed In subsection (a)(2) In this e~t fo~. service of sentence as 
leVes that the failure to ~ . Sl ua IOn the Committee' be-

appear before a court and is ePciu~illd tant~mount to a failure to 
The term lias required" in y . eservlng of punishment 

~e unconstitutionally vague wh;sectIOb. (a)(l) has been held 'not to 
willf~ll~," 105 or IIknowingly" iI~\hom med wi~h ~ requirement of 
As IndlC~t~d in connection with e c~e of t~llS bIll. 

standard, It IS often the case th tthe diSCUssIOn of the culpability 
o~hactbs p!ace themselves out of ~ou~hcu~~~ tPhersons who by their 
on e' aSls that they never r' WI e authorities defend 
appear~?-ce dat~ and thus ca~~~:eg actual notic~ of a scheduled 
app~ar as required." Actual not· f charged with a failure to 
er, IS not an element of the offe Ice 0 dn appearance date howev
guage of which is similar to th ~se un er 18 U.S.C. 3150, 'the lan
burden on the government is oni . ~f proposed section 3146.106 The 
made to serve notice on the def~ndo see that reasonable efforts are 
appearance. In United States v D ant as to any mandatory Court 
gon~ underground and had left n elJ:gh, sUl?ra, the defendant had 
~f~cladls o~ hi~ attorney.' Notice ot tho~~r1Indg address. with Court 

e en ant s Wife at his last kn e ria ate was given to the 
attor~ey. Such notice was dee~v:d :::r'ke.ss and to the defendant's 
ance as required." It would I IClent to make the appear

. Current section 3146(c) of t~tT~ i8ff~ehunder. section 3146. 
RI~es that a judicial officer autho .0. t e United States Code, pro-

e orm Act must issue an orde rIZlng. a release under the Bail 
l~ased person of the penalties a r ~hat, Inter ~ia, informs the re
tIOns of release. In DePugh it pphcable for V1~lation of the condi-
~~~e: iS8 a condition prer~qui~f: ~~~e~!~a~ ISsu!lnce of such an 

r . U.~.C. 3150. That contentio . Jumpmg prosecution 
3
thl e le~slatr~e history of 18 USC n 315aOs rejected. The Court cited 

46(c) IS deSigned to h . . . to fmd that 18 USC 
alties but that it was ~~t ~~~:;~d deterrent. value of criminal p~n~ 
t
Ohrder as prerequisite to subsequ tto estabh~h the issuance of the 

e DePugh holding ·th. en prosecutIOn. That his tor d 
are speCifically endor~. respect to the effect of 18 U.S.C. 3146(c) 

As noted above the ' d' 
designed to paraliel thra Ing for the new section 3146 has been 
feD:dant has been releaseaeual~ for the offense for which the de
altles for bail jumping are' a $~ 300 c~rrent 18 U.S.C. 3150, the pen
ment, where the defendant w' me ~nd five years of imprison
f~arge, and a fine of $1,000 :~de~eased In c0D:nect~on with a felony 
th e defendant w.as released in conn~~d~~a~ ?[h Impr!Sonment, where 

e case of a failure to ap ear W,I a mIsdemeanor or in 

b
ment of Justice strongly u~ged fh ~ lliaterlal ~itness. The Depart-
e amended to more closel a e penaltIes for bail jum in 

connection with which the ~~:r~lel /he penalties for the offente i~ 
en an was released. 107 The Commit-

105 See Vi 't d S 
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107 Bail Reform ~~ate.s v. Bourassa, supra note 97 
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tee endorses his suggestion as a means of enhancing the effective
ness of the bail jumping offense as a deterrent to flight. Thus, the 
penalties for bail jumping set out in proposed section 3146, are to 
be (1) up to a $25,000 fine and ten years' imprisonment where the 
offense was punishable by death, life imprisonment, or up to fifteen 
years of imprisonment; (2) up to a $10,000 fine or imprisonment for 
5 years, where the offense was punishable by more than five, but 
less than fifteen years of imprisonment; (3) a fine of not more than 
$5,000 and imprisonment for not Inore than two years, if the of
fense was any other felony; and (4) a fine of not more than $2,000 
and imprisonment for not more than one year, if the offense was a 
misdemeanor. The current penalties for failure to appear as a ma
terial witness, Le., not more than a $1,000 fine and imprisonment 
for one year are retained in section 3146(b)(2). 

Subsection (d) of section 3146, simply emphasizes that in addition 
to the penalties of fine and imprisonment provided for bail jump
ing, the court may also order the person to forfeit any bond or 
other property he has pledged to secure his release if he has failed 
to appear. This subsection also makes it clear that such forfeiture 
may be ordered irrespective of whether the person has been 
charged 'with the offense of bail jumping under section 3146. 

SECTION 3147. PENALTY FOR AN OFFENSE COMMITTED WHILE ON 
RELEASE 

Section 3147 is designed to deter those who would pose a risk to 
community safety by committing another offense when released 
under the provisions of this title and to punish those who indeed 
are convicted of another offense. This section enforces the self-evi
dent requirement that any release ordered by the courts inelude a 
condition that the defendant not commit another crime while on 
release. Given the problem of crime committed by those on pretrial 
release thi'3 requirement needs enforcement. Accordingly, this sec
tion prescribes a penalty in addition to any sentence ordered for 
the offense for which the defendant was on release. This additional 
penalty is a term of imprisonment of at least two years and not 
more than ten if the offense committed while on release is a felony. 
If the offense committed while on release is a misdemeanor, this 
additional penalty is at least 90 days and not more than one year. 

SECTION 3148. SANCTIONS FOR VIOLATIONS OF RELEASE CONDrrIONS 

Section 3148 provides in subsection (a) for two distinct sanctions 
that are applicable for persons released pursuant to section 
3142 108 who violate a condition of their release-revocation of re
lease and an order of detention, and a prosecution for contempt of 
court. One of the criticisms of the Bail Reform Act has been its 
failure to provide adequate sanctions for violation of release condi
tions; section 3148 provides such sanctions. 

Subsection (b) sets out the procedure for revocation of release. 
Specific provisions for revocation of release are new to Federal bail 

108 All releases under the provisions of this bill, whether pretrial or pending sentence or 
appeal, are technically pursuant to section 3142. Thus the sanctions are applicable to all re
leases pursuant to this subsection. 

-~- ~---- -----~---
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TITLE II-SENTENCING REFORM 

GENERAL STATEMENT 

Title II of S. 1762 and S. 668, a separate bill identical in language 
except for technical changes also reported to the Senate on Augnst 
4, 1983, represent the fi:::st comprehensive sentencing law for the 
Federal system. They are the culmination of a reform effort begun 
more than a decade ago by the National Commission on Reform of 
Federal Criminal Laws 1 and championed in recent years by 
former United States district judges Marvin E. Frankel and Harold 
R. Tyler, Dean Norval Morris of the University of Chicago Law 
School, Professor Alan Dershowitz of Harvard Law School, and nu
merous others, including Senators John L. McClellan, Roman L. 
Hruska, Edward M. Kennedy, Strom Thurmond, and Joseph Biden. 
After extensive hearings on the National Commission's Final 
Report and other proposals, which resulted in further refinement 
of the proposals, comprehensive sentencing reform provisions were 
included in S. 1437, as reported in the 95th Congress by this Com
mittee (S. Rept. No. 95-605) and overwhelmingly passed by the 
Senate on January 30, 1978. These comprehensive sentencing provi
sions were carried forward in S. 1722 (S. Rept. No. 96-553) in the 
96th Congress and in S. 1630 (S. Rept. No. 97-307) in the 97th Con
gress, both of which were reported with nearly unanimous votes by 
the Committee, with further refinements resulting from additional 
research and suggestions received by the Committee since S. 1437 
was passed. The proposals received the strong endorsement of the 
Attorney General's Task Force on Violent Crime 2 and were includ
ed in S. 2572 as passed by the Senate on September 30, 1982, by a 
vote of 95 to 1, and added to H.R. 3963. 

On March 3, 1983, Senator Kennedy introduced S. 668-the "Sen
tencing Reform Act of 1983." 3 On March 16, 1983, Senators Thur
mond and Laxalt introduced S. 829 on behalf of the Administra
tion, a sixteen-title bill that proposed in title II substantially identi
cal sentencing provisions to those in S. 668. Five days of hearings 
P'" the Subcommittee on Criminal Law were held on a number of 

.ne proposals, including S. 668 and S. 829.4 One of the days, 
chaired by Senator Kennedy, focused exclusively on sentencing 
reform and the reaction of victims of violent crime to sentences im
posed under current practices. 

1 National Commission on Reform of Federal Criminal Laws, Final Report (1971), reprinted in 
Subcommittee Criminal Code Hearings, Part I, at 129-514 (hereinafter cited as National Com
mission Final Report). 

2 See Attorney General's Task Force on Violent Crime, Final Report 56-57 (1981) (hereinafter 
cited as Task Force Final Report). 

3 Senator Kennedy was joined as original cosponsors on S. 668 by Senators Thurmond, Biden, 
Laxalt, Baucus, DeConcini, Hatch, Leahy, Metzenbaum, Simpson, Specter, Abdnor, Hawkins, 
Cohen,. D' Amato, Chiles, Glenn, Huddleston, Lugar, Stevens, Zorinsky, Moynihan, and Sasser. 

4 Crime Control Act Hearings. 
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Attorney General William French Smith in his first appearance 
before the Senate Committee on the Judiciary concerning major 
crime legislation noted the importance of, and committed the sup
port of the current Administration to, major sentencing reform: 5 

Of the improvements [under consideration by the Com
mittee] * * * perhaps the most important are those relat
ed to sentencing criminal offenders. These provisions intro
duce a totally new and comprehensive sentencing system 
that is based upon a coherent philosophy. They rely upon 
detailed guidelines for sentencing similarly situated of
fenders in order to provide for a greater certainty and uni
formity in sentencing. 

In the Federal system today, criminal sentencing is based largely 
on an outmoded rehabilitation model. The judge is supposed to set 
the maximum term of imprisonment and the Parole Commission is 
to determine when to release the prisoner because he is "rehabili
tated." Yet almost everyone involved in the criminal justice system 
now doubts that rehabilitation can be induced reliably in a prison 
setting, and it is now quite certain that no one can really detect 
whether or when a prisoner is rehabilitated. Since the sentencing 
laws have not been revised to take this into account, each judge is 
left to apply his own notions of the purposes of sentencing. As a 
result, every day Federal judges mete out an unjustifiably wide 
range of sentences to offenders with similar histories, convicted of 
similar crimes, committed under similar circumstances. One of
fender may receive a sentence of probation, while another-con
victed of the very same crime and possessing a comparable crimi
nal history-may be sentenced to a lengthy term of imprisonment. 
Even two such offenders who are sentenced to terms of imprison
ment for similar offenses may receive widely differing prison re
lease dates; one may be sentenced to a relatively short term and be 
released after serving most of the sentence, while the other may be 
sentenced to a relatively long term but be denied parole indefinite
ly,S 

These disparities, whether they occur at the time of the initial 
s,entencing or at the parole stage, can be traced directly to the un
fettered discretion the law confers on those judges and parole au
thorities responsible for hnposing and implementing the sentence. 
This sweeping discretion flows from the lack of any statutory guid
ance or review procedures to which courts and parole boards might 
100k.7 These problems are compounded by the fact that the sen
tencing judges and parole officials are constantly second-guessing 

5 Criminal Code Hearings, Part XVI, at 11765. 
6 Such disparate release dates are the result of the wide discretion granted to sentencing 

judges and the United States Parole Commission under current Federal law. See 18 U.S.C. 4203 
(powers and duties of the Commission); 18 U.S.C. 4206 (parole determination criteria: prisoner 
may be released by the Commission "upon consideration of the offense and the history and char
acteristics of the prisoner ••• and pursuant to guidelines promulgated by the 
Commission' • '. [The] Commission may [also] grant or deny release on parole notwithstand
ing [These] guidelines • • • if it determines there is good cause for so doing • • '''); 18 U.S.C. 
4207 (allowing the Parole Commission to consider reports from any and all sources). 

7 Review of sentences imposed by the courts is confined to two special sentencing statutes (18 
U.S.C. 3576, relating to dangerous special offenders, and 21 U.S.C. 849, relating to dangerous 
special drug offenders) unless the sentence is illegal. Review of decisions of the Parole Commis
sion is generally confined to the question of whether it has abused its discretion. 
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Current law also contains sev~ral specialized sentencing statutes 
that are each applicable to narrow classes of offenders-offenders 
between the ages of 18 and 22,10 offenders between 22 and 26,11 
nonviolent offenders who are drug addicts,12 offenders who are 
"dangerous special offenders," 13 and offenders who are "danger
ous special drug offenders." 14 Other categories of offenders that 
might just as logically be covered by specialized statutes are left 
undifferentiated. 

The sentencing provisions of current law were originally based 
on a rehabilitation model in which the sentencing judge was ex
pected to sentence a defendant to a fairly long term of imprison
ment. The defendant was eligible for release on parole after serv
ing one-third of his term. The Parole Commission was charged with 
setting his release date if it concluded that he was sufficiently re
habilitated. 15 At present, the concepts of indeterminate sentencing 
and parole release depend for their justification exclusively upon 
this model of "coercive" rehabilitation-the theory of correction 
that ties prison release dates to the successful completion of certain 
vocational, educational, and counseling programs within the pris
ons. 

Recent studies suggest that this approach has failed,16 and most 
sentencing judges as well as the Parole Commission agree that the 
rehabilitation model is not an appropriate basis for sentencing deci
sions. 17 We know too little about human behavior to be able to re
habilitate individuals on a routine basis or even to determine accu
rately whether or when a particular prisoner has been rehabilitat
ed. Until the present sentencing statutes are changed, however, 
judges and the Parole Commission are left to exercise their discre
tion to carry out what each believes to be the purposes of sentenc
ing. 

fenses that would justify differences in sentences. Embezzlement is an excellent illustration. The 
maximum penalty for embezzling manpowe~' funds is a $10,000 fme and two years of imprison
ment if the amount embezzled is more than $100; if the amount embezzled is not more than 
$100, the maximum penalty is a $1,000 fme and one year of imprisonment, 18 U.S.C. 665(a). If a 
bankruptcy trustee embezzles any amount of money from a bankrupt estate, the maximum pen
alty is a $5,000 fine and five years of imprisonment, 18 U.S.C. 153. If a person entrusted with 
public funds embezzles them, the maximum penalty, if the amount embezzled is more than $100, 
is a fine of the amount embezzled and ten years of imprisonment; if the amount embezzled is 
$100 or less, the maximum penalty is a $1,000 fine and one year of imprisonment, 18 U.S.C. 648. 

10 18 U.S.C. 5005 et seq. 
11 18 U.S.C. 4216. 
12 18 U.S.C. 4251 et seq. 
13 18 U.S.C. 3575 et seq. 
14- 21 U.S.C. 849. 
15 See 45 Cong. Rec. 6374 (1910) (remarks of Rep. Clayton). 
16 Several published analyses of correctional treatment and programs illustrate their ineffec

tiveness. See Robinson & Smith, The Effectiveness of Correctional Programs, 17 Crime and Delin
quency 67 (1971); Martinson, What Works: Questions and Answers about Prison Reform, 1947 
Pub. Int. 22; D. Lipton, R. Martinson & J. Wilks, Effectiveness of Correctional Treatment: A 
Survey of Treatment Evaluation Studies (1975). See also D. Greenburg, Much Ado about Little: 
The Correctional Effects of Corrections (June, 1974) (unpublished summary of effectiveness stud
ies prepared for the Committee for the Study of Incarceration); also discussed in A. Von Hirsch, 
Doing Justice: The Choice of Punishments, 14-15 (1976), which concludes that "the rehabilitative 
disposition is plainly untenable." Id. at 18. 

17 The Parole Commission does provide a small amount of advancement in the presumptive 
release date for "documented sustained superior program achievement over a period of 9 
months or more in custody," and permits partial advancement even if there have been minor 
disciplinary infractions (28 C.F.R. § 2.60 (1982». 
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2. Disparity and uncertainty in current Federal sentencing 
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18 A ~ecent study indicates that Federal 'ud es . . 
sente

l 
ncmg. While one-fourth of the judges lho~ghtdis~:I .:{~slderablY about the purposes of 

goa of sentencing, 19 percent thou ht it re a I I Ion was an extremely important 
about 25 percent thought "just dese~ts" w was no m?re than "slightly" important· conversely 
of sent.encing, while 45 percent thought it ~~ ~e7 ~porta~t or extremely important purpos~ 
IN~LAW, I~c., and Yankelovich, Skell and .n y s 19htly Impor~t or not important at all. 
Polzcy of Cnminal Sanctions 1lI-4 (19iJ:) (h 'Yh~~ Fe<!eral Sentencmg: Toward a More Explicit 

19 See id. at III-19 to III-21. erem r CIted as Federal Sentencing Study). 
20 Id. at 1lI-9 to 1lI-14 
21 S . 

eymour, 1972 Sentencing Study Ii th S th .. 
reprinted in 119 Congo Rec. 6060 (1973)oFor eex~~ {r11;,Dlstnct of J:lew York, 45 N.Y.S. B.J. 163, 
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22 Partridge and Eldridge, The Second G~ ~ en ~rcult, Id. at 167. 
~1974). Designed as a self-evaluation. the stud Utt Sentencmg 8,tud:y, A Report to the Judges 1-3 
Ju~ge~ of t~e six judicial districts constitutin: t~:o~ved ~3 C.CtIv~ Judges a.nd seven of the senior 
phcatlOns mtroduced by differences in cas ~on lrcuit. To aVOId the customary com
sentencing behavior, the study asked these e~O ~n~ to ~ns~re a focus upon differences in judges' 
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these Judges would normally render in a 6 month pe~?~~. apprUxlmated the number of sentences 



2D CIRCUIT SENTENCING STUDY 
[20 cases] 

Most severe senl~llce 6th most severe sentence 12th most severm s,entence Median sentence 

Case 1: Extortionate credit transactions; income tax 20 yr pris.; $65,000 ................................ 15 yr pris.; $50,000 ................................ 15 yr pris ............................................... 10 yr pris.; $50,000. 
violations. 

Case 2: Bank robbery ..................................................... 18 yr pris.; $5,000 .................................. 15 yr pris ................................................ 15 yr pris. [(a) (2)] ............................... 10 yr pris. 
Case 3: Sale of heroin .................................................... 10 yr pris.; 5 yr prob .............................. 6 yr pris.; 5 yr prob ................................ 5 yr pris.; 5 yr prob. W) (2)] ............... 5 yr pris.; 3 yr prob. 
Case 4: Theft and possession of stolen goods ................ 7.5 yr pris ............................................... 5 yr pris .................................................. 4 yr pris .................................................. 3 yr pris. 
Case 5: Possession of barbiturates with intent to selL .. 5 yr pris.; 3 yr prob ................................ 3 yr pris.; 3 yr prob ................................ 3 yr pris.; 3 yr prob ................................ 2 yr pris.; 3 yr prob. 
case 6: Rling false income tax returns .......................... 3 yr pris.; $5,000 .................................... 3 yr pris.; $5,000 .................................... 2 yr pris.; $5,000 .................................... 1 yr pris.; $5,000. 
Case 7: Possession of heroin .......................................... 2 yr pris .................................................. 2 yr pris .................................................. 1.5 yr pris .......................... ..................... 1 yr pris. 
C3se 8: Mail fraud .......................................................... YCA indet.. ............................................... YCA indet.. ............................................... 6 rna pris.; 5 yr prab. [§ 4209] .............. 5 rna pris.; 5 yr prob. [§ 4209]. 
Case 9: Eluding examination and inspection by imrni- 3 yr pris .................................................. 6 rna pris.; 2 yr unsup. prob ................... 6 rna pris ................................................. 3 rna pris.; 21 rna unsup. prob. 

gration officers; illegal entry after deportation. 
case 10: Postal embezzlement ....................................... 1 yr pris .................................................. 6 rno pris.; 1 yr prob .............................. 3 rna pris., 27 rna pro!J ........................... 2 rna pris.; 1 yr prob. 
Case 11: Bribery ............................................................. 6 rna pris.; 6 rno prob.; $5,000 .............. 6 rno pris.; $2,500 .................................. 2 rna pris.; 22 rno pml,.: $5,000 ............ 1 rno pris.; 11 rno prob.; $5,000. 
case 12: Possession of unregistered firearm .................. 1 yr pris .................................................. 6 rno pris.; 3 yr prob .............................. 3 rno pris.; 21 rno prot! .......................... 1 rno pris.; 11 rno prob. ~ 
Case 13: Possession of counterfeit currency ................... 1.5 yr pris ............................................... 6 rno pris.; 2 yr prob .............................. 6 rno pris.; 18 rno prclti, ... , ....................... 5 yr prob. i:':) 

Case 14: Altering a forged U.S. Treasury check" ........... YCA indet... .............................................. YCA indet.. ............................................... 1 yr pris .................................................. 4 yr prob. 
Case 15: Operating an illegal gambling business ............ 1 yr pris.; $3,000 .................................... 6 rno pris.; 3 yr prob.; $10,000 .............. 3 rno pris.; 2 yr ·prab.: $5,000 ................ 3 yr prob.; $10,000. 
Case 16: Bank ernbezzlernenL ....................................... YCA indet.. ............................................... 5 yr prob ................................................. 3 yr prob ................................................. 3 yr prob. 
case 17: Interstate transportation of stolen securities ... 3 yr pris .................................................. 6 rno pris.; 4.5 yr prob ........................... 6 rno pris ................................................. 3 yr prob. 
Case 18: Mail theft.. ....................................................... 6 rna pris.; 18 rno prob ........................... 5 yr prob ................................................. 3 yr prob.; $100 ...................................... 3 yr prob. 
case 19: Conspiracy to commit securities fraud ............. 2 yr pris.; $2,500 .................................... 6 rna pris.; 2 yr prob .............................. 3 mo pris.; 33 rna pmtl.: $7,500 ............ 2 yr prob.; $15,000. 
Case 20: Perjury ............................................................. 1 yr pris.; $1,000 .................................... 3 rno pris.; $1,000 .................................. 3 yr prob.; $1,000 ................................... 2 yr prob.; $500. 

\ 
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2D CIRCUIT SENTENCING STUDY 
[20 cases] 

12th least severe sentence Sth least severe sentence least severe sentence Sentences 
ranked 

Case 1: Extortionate credit transactions; income tax violations ................................ 8 yr pris.; $20,000 .................................. 5 yr pris.; 3 yr prob.; $10,000 ............... 3 yr pris ................................................ .. 45 
Case 2: Bank robbery ............................................................................................... 7.5 yr pris.; [(a) (2)] ............................. 5 yr pris .................................................. 5 yr pris ................................................ .. 48 
Case 3: Sale of heroin .............................................................................................. 3 yr pris.; 3 yr prob ................................ 3 yr pris.; 3 yr prob ................................ 1 yr pris.; 5 yr prob .............................. .. 46 
Case 4: Theft and possession of stolen goods .......................................................... 3 yr pris .................................................. 2 yr pris .................................................. 4 yr prob ................................................ . 45 
Case 5: Possession of barbiturates with intent to selL ............................................. 1.5 yr pris.; 3 yr prob ............................. 5 yr prob.; $500 ...................................... 2 yr prob ................................................ . 42 
Case 6: Filing false income tax returns .................................................................... 6 mo pris.; 2.5 yr prob; $3,000 .............. 6 mo pris.; $5,000 .................................. 3 mo pris.; $5,000 ................................ .. 48 
Case 7: Possession of heroin .................................................................................... 6 mo pris.; 18 mo prob ........................... 3 mo prls ................................................. 1 yr prob ............................................... .. 39 
Case 8: Mail fraud .................................................................................................... 2 mo pris.; 2 yr prob. [§ 4209] .............. 3 yr prob ................................................. 1 yr prob ................................................ . 41 
Case 9: Eluding examination and inspection by immigration officers; illegal entry 1 mo pris.; 2 yr un sup. prob ................... 2 yr unsup. prob ...................................... Susp. if leave U.S .................................. .. 49 

after deportation. 
Case 10: Postal embezzlemenl.. ................................................................................ 3 yr prob ................................................. 2 yr prob ................................................. 1 yr prob ................................................ . 48 
Case 11: Bribery ....................................................................................................... 2 yr prob.; $7,500 ................................... $7,500; 2 yr unsup. prob ........................ $2,500 .................... ,· .............................. .. 43 
Case 12: Possession of unregistered firearm ........ .................................................... 2 yr prob ................................................. 1 yr prob ................................................. 6 mo prob ............................................... . 44 
C.~se 13: Possession of counterfeit currency ............................................................. 2 yr prob ................................................. 2 yr prob ................................................. 2 yr prob ............................................... .. 48 
Ca~e 14: Altering a forged U.S. Treasury check ....................................................... 2 yr prob ................................................. 2 yr prob ................................................. 1 yr prob ................................................ . 39 
Case 15: Operating an illegal gambling business ...................................................... 2 yr prob.; $5,000 ................................... 2 yr prob.; $1,000 ................................... 1 yr prob.; $1,000 ................................. .. 45 
Case 16: Bank embezzlement ................................................................................... 2 yr prob ................................................. 2 yr prob ................................................. 2 yr unsup. prob .................................... .. 42 
Case 17: Interstate transportation of stolen securities .............................................. 3 yr prob ................................................. 2 yr prob ................................................. 1 yr prob ............................................... .. 46 
Case lB.: Mail theft ................................................................................................... 2 yr prob ................................................. 2 yr prob ................................................. 1 yr prob ................................................ . 48 
Case 19: Conspiracy to commit securities fraud ....................................................... 2 yr prob.; $400 ...................................... 1 yr prob.; $7,500 ................................... $2,500 .................................................... . 47 
Case 20: Perjury ....................................................................................................... 1 yr prob.; $1,500 ................................... 1 yr prob.; $500 ...................................... $1,000 ................................................... .. 48 

Note.-References to "(a)(2)" signify a sentence pursuant to former 18 U.S.C. § 4208(a)(2), under which the defendant is given an Indeterminate sentence and is eligible for parole at any time determined by the Board of Parole. 
References to "§ 4209" si~nify a sentence pursuant to former 18 U.S.C. § 4209, under which young adult offenders (under age 2S) are given specialized treatment. 
References to "YCA indet: signify an indeterminate sentence for young offenders under age 22 pursuant to 18 U.S.C. § 5010 • 
. See also Seymour, supra note 21 at IS6-S7. 
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In one extortion case, for example, the range of sentences varied 
from twenty years imprisonment and a $65,000 fine to three years 

imprisonment and no fine.
23 

The findings of the Second Circuit study have been reconfirmed 
in a study performed. for the Department of Justice in which 208 
active Federal judges specified the sentences they would impose in 
16 hypothetical cases, 8 bank robbery cases, and 8 fraud cases. In 
only 3 of the 16 cases was there a unanimous agreement to impose 
a prison term. Even where most judges agreed that a prison term 
was appropriate, there was a substantial variation in the lengths of 
prison terms recommended?4 In one fraud case in which the mean 
prison term was 8.5 years, the longest term was life in prison. In 
another case the mean prison term was 1.1 years, yet the longest 
prison term recommended was 15 years.

25 

The study also concluded that, while 45 percent of the variance 
in sentences for hypothetical cases was attributable to differences 
in offense and offender characteristics, 21 percent was directly at
tributable to the fact that some judges tend to give generally tough 
or generally lenient sentences,"· and 22 percent of the variation 
was attributable to interactions between the "judge factor" and 
other factors. For example, some judges sentence more harshly for 
a particularly offense than other judges even though they do not 
sentence more harshly overall, and some judges sentence relatively 
more harshly than other judges if the defendant has a prior 

record.27 Following is the table from the report showing the differences in 
decisions whether to incarcerate and the length of incarceration: 

EXHIBIT 1II.8.-SUMMARY OF JUDGES' SENTENCING RECOMMENDATIONS FOR THE 16 SCENARIOS 1 

Mean 
percentaa

e Mean prison 
Standard 

recommen ing 
Longest prison 

supervised time Mean fine 

im~isonment 
term (years) term (years) 

deviation (~Y!~1h 
(N= 170) 

( =208) 
(N=208) 

(years) 

1. Bank robbery .......................... 96.6 7.3 25 6.1 1.6 $59 

2. Fraud ...................................... 98.1 3.7 27 2.5 1.1 279 

3. Bank robbery .......................... 99.0 12.2 25 7.9 U 147 

4. Fraud ...................................... 49.0 1.0 10 1.9 2.3 297 

5. Bank robbery .......................... 99.5 ILl 25 6.2 1.5 85 

4.0 25 3.2 1.4 206 
2.1 238 

6. Fraud ...............................•••.... 99.0 
100.0 15.3 25 6.2 

15 2.3 2.4 24a 
7. Bank robbery .......................... 
8. Fraud .............. ··•••·••· .. ·•·········•· 

46.2 1.1 

9. Fraud ...................................... 100.0 8.5 (~) 4.2 1.6 5,221 

10. Bank robbery ........................ 97.6 6.6 22 4.0 1.5 1,276 

99.0 5.4 15 4.2 1.3 4,688 

11. Fraud .........•...•. ············••·•····· 

23 Partridge and Eldridge, id. at 5. Recent studies of other jurisdictions confirm the existence 
of widespread sentenClt1g disparity. See, e.g., L. Wilkins, J. Kress, D. Gottfredson, J. Caepin, and 
A. Gelman, Sentencing Guidelines: Structuring Judicial Discretion (1978) (1976 study pf Colorado 
and Vermont); Austin & Williams III, A Survey of Judges' Res~nses to Simulated Le.~'Jl Cases: 
Research Note on Sentencing Disparity, 68 J. Crim. L.C. & P.S. 306 (1977) (study of 47 Virginia 
district court judges); Diamond and Zeisel, Sentencing Councils: A Study of Sentence Disparity 
and its Reduction, 43 U. Chi. L. Rev. 109 (1975) (Northern District of Illinois and Eastern Dis
trict of New York); Comment, Texas Sentencing Practices: A Statistical Study, 45 Tex. L. Rev. 

471 (1967) (Texas). 
24 Federal Sentencing Study, supra note 18 at III-16. 
25 Id., Exhibit ill-8. 
26Id. at ill-17. 27Id. at 1II-17 to III-18. For more details of the study, see Bartolomeo, Clancy, Richardson, 

and Berger, Sentence Decision Making: The Logic of Sentence Decisions and the Extent and 

Sources of Sentence Disparity (1981). 

" 
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EXHIBIT 1II.8.-SUMMARY OF JUDGES' SENTENCING RECOMMENDATIONS FOR THE 16 
SCENARIOS l-Continued 

percentaae Mean prison recommen inr Longest prison Standard Mean 

ImWisonmen term (years) 
( 208) (N 208) term (years) deviation supervised time Mean fine 

(years) ~years) (N 170) 
( ~212) 

g: ~:a~~ robbery ........................ 100.0 10.0 25 

14. Bank ~~bb~ .. ···· .. ·· .. · .. ··· .... ···· .. 99.5 6.1 
5.0 1.7 1,618 

27 
15. Fraud ry ........................ 90.4 5.3 

3.2 1.5 3,365 

16. Bank ~~bb~········· .. · ...... ······ .. ·· 93.3 
20 4.1 1.6 

4.1 15 
2,212 

All bank robb6ri~ : ....................... 90.0 
3.7 1.6 

10.2 25 
2,940 

All frauds ....................... 96.6 9.8 
3.7 1.6 1,721 

..................................... 85.5 4.2 
.................................................... 1.7 919 
.................................................... 1.7 2,154 

~ lli;~arios are described in Exhibits iii.6 and iii.7. 

In ~ddition, as indicated in th . two dIstricts in each of the 11 F dollo~ng. ~hart, a study of the 
tenced the greatest number of o~:fi erd: JU~lCIal circuits that sen
group of offenses shows widespre d en t

ers 
. In 1~72 for a selected a sen enClng dIsparity: 

TABLE I.-AVERAGE SENTENCE LENGTH FOR SELECTED OFFENSES, IN 1972 
[In months] 

Homicide and 
assault Robbery Burglary Larceny Auto theft Forgery and 

counterfeiting 

Na!ional average................... 102 Maine .................................... 120 Massa~h~~.ii~ .......................................... "........................................ 63 40 38 42 
NN

ew 
York (north~;~j·::::::::::::::::: .. ····· .... · ...... · .. · .. ···· .. 48 (-54) ··li·s· .. i·:·sj"······· .. ··40 .. ·(":·2·3"j ...... 1~:( (+!0)4) 21 (-17) 24 (-18) 

ew York (eastern) ........................................................ 39 (-81) - 20 (-18) 32 (-10) 
New Jersey ............... :::::::::::::::::::· .. · .. ···· .. ·· .... ····....... 18 (-84) 130 (+ 10) ·· .... 2 .. ·i·:·s·i·j· .. ·.. 11 (-29) 9 (-29) 12 (-30) 
Pennsylvania (eastern) ............................. 11 (-91) 103 (-17) 27 48 (+8) 12 (-26) 49 ( 7) 
''''''00... . ............................ 102 (D) 88 (2) (-36)" (+10) ,,(-6) 29 t 13) 
Virginia (ea~i~~~·i .... ··· .. ····· .... ·· .. ·· .. · .. ······ .. ··· .. ······ .... · 6 (-96) 146 (+26) ·· .. Si· .. (·:·2j······.. 25 (+ 15) 49 (+ 11) 30 (=12) 
Aorida (middle) .................................................... 66 (-36) 135 (+15) 81 (+81) 45 (+5) 49 (+11) 40 ( 2) :~~:J;~:~~~:::::::::::::::::::::·6ii-:::iij m i!n.) 34 (-29) ~ i~W :l i~~l II i=ll 
Ohio (northern) ................................................. 24 (-78) 124 (+4) 1:

6 
(-17) 42 (+2) 39 (+1) 66 ( 2) 

".0" ( .. rth •• i· .. ······ .. · .. ······· .. ······· .. ··· .. ···· 28 H') II' (-1) 3' (+ 104) 25 (-I') "(-6) '" t,') ,."", ( .... mj ........ _ ........ _ ............. 20 (-82) 81 H') 3
6 
H') 29 HI) 31 H) "( -,; 

Missouri (eastern) .. · .. ·· .. ······ .. ·· .... ··· .. · .. ·· .. · ...... · .... ·· .. 40 (-62) 101 (-19) 2° (-33) 40 (0) 45 (+7) 38 (-4) 
Missouri (western)·· .... ··· .... · .. ········· .... ···· .... ··· .. · .... · .. · 27 (-75) 180 (+ 60) 6

4 
(-39) 35 (-5} 29 (-9) 34 (-8) 

California (northernj·: .. ·· .... · .. · .. ·········· .. ·· .. ···· .. · ...... ·· .. 36 (-66) 120 (0) 0 (-3) 54 (+ 14) 46 (+8) 46 (- ) 
California (central) ............................................... 79 (-23) 115 (-5) .. 120 .. (··+ .... S7·)······· 3

57
2 (( +17) 36 (-2) 33 (~~) 

Kansas .................................................. 190 (+88) 96 (+24) -8) 42 (+4) 37 Oklaho~~"('~~~i~;~j""""""'"'''''''''''''''''''''''''''''''''' 74 (-28) m (-5) .... ~~ .... ~.=.~.~.~ ...... :~ ((0) 41 (+3) 431~n 
District of CI:l/umbia.:::::::::::::: ...... ······· .. ·· .. ·· .... ·· .... ··· 29 (-73) 85 (-35) 48 (-15) +6) 47 (+9) 63 (+21) . ........ , ..................... 161 (+59) 103 (17) 84 (+2!) ~~ (-9) 36 (2) 41 ( 1) 

Note. The Federal district courts for eac . . (+2) 40 (+2) 67 (+25) 

gr~~b~~~~I~~~t~!~r~~e~f~~ t~1 sr~~t~ni~~~~~e: 1 ~1~~l:tS .::e clhosen on th~ basi~ of the 2 distrIcts in each circuit that sentenced the 
, urgm and CurtiS, "Toward A Just and EifectiVeer~en~:~~~~:rs s~~te~?lt~e~~~tesF DistricJ <:purts." 1972, app. table X-4 

The Committ fi d ' . or Legislative Reform" (Praeger, 1977): 

t". ee In s that. thIS re e h a IOn In offense and offender h St a~c , makes clear that vari-
most of th~ disparity. 28 c arac erIstIcs does not account for 

SentencIng disparities that are . . 
<ffensets or offenders are unfair b~~ iustf1ieddby differences among 

sen ence that is u . t'fi bOO len ers and 4,') the bI" 
similarly situated offe~1~~~ i: c7ea~:ygh c£~pared to - den&'~ f~; 

28 un aIr to the offender; a sen-

C. ~ee Subcommittee Criminal Cd' nmma1 Code Hearings, Part XVI~af li7~2~~118~~8~,~}~ii.t 8870, 8881, 8897, 8903, 8916, 8960; 

24-038 0-83--4 
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tence that is unjustifiably low is just as plainly unfair to the 
public. Such sentences are unfair in more subtle ways as well. Sen
tences that are disproportionate to the seriousness of the offense 
create a disrespect for the law, Sentences that are too severe create 
unnecessary tensions among inmates and add to disciplinary prob
lems in the prisons. 2 9 

b. Policies and practices of the Parole Commission 
In response to the lack of consistency apparent in the prison sen

tences imposed by the Federal Courts, the Parole Comlnission, in 
turn, releases prisoners according to its view of the appropriate 
term of imprisonment. In recent years, the Parole Commission has 
attempted to perform its function with two goals in mind: first, it 
has sought to reduce unwarranted disparity in judicially imposed 
prison terms by utilizing parole guidelines 30 that recommend ap
propriate periods of incarceration for different offenses and offend
er characteristics- Second, it has sought to increase certaint~ in 
prison release dates by setting a "presumptive release date' in 
most cases within a few months of commencement of the term of 
imprisonment.31 

By dividing the sentencing authority between the judge and the 
Parole Commission, however, current law actually promotes dispar
ity -and uncertainty. First, the dangers of an unfettered exercise of 
discretion can occur at the time that an offender is released on 
parole as well as at the initial sentencing. For this reason, any 
comprehensive plan for reform should (1) take into account the di
vision of authority that currently exists between the sentencing 
judge and the Parole Commission, (2) consolidate that authority, 
and (3) develop a system of sentencing whereby the offender, the 
victim, and society all know the prison release date at the time of 
the initial sentencing by the court, subject to minor adjustments 
based on prison behavior called "good time." 32 

Second, the existence of the Parole Commission invites judicial 
fluctuation by encouraging judges to keep the availability of parole 
in mind when they sentence offenders. 3 3 Sentencing judges, trying 
to anticipate what the Parole Commission will do, undoubtedly are 
tempted to sentence a defendant on the basis of when they believe 
the Parole Commission will release him. 34 In doing so, some judges 

29 Subcommittee Criminal Code Hearings, Part XIII, at 9095. 
30 28 C.F.R. § 2.20 (1982). "Whether wisely or not, Congress has decided that the [Parole] Com· 

mission is in the best position to determine when release is appropriate, and in doing so, to mod
erate the disparities in the sentencing practices of individual judges." United States v. Addoni
zio, 442 U.S. 178, 188-189 (1979), citing S. Cong. Rept. 94-368, 94th Cong., 1st Sess., at 19 (1976). 

31 28 C.F.R. § 2.12 (1982). The date may be advanced only for superior program achievement 
(see 28 C.F.R. § 2.60 (1082» or for other "clearly exceptional circumstances" (28 C.F.R. 
§ 2.14(a)(2)(ii)). It may be retarded or rescinded for disciplinary infractions (28 C.F.R. 
§ 2.14(a)(2)(iii) and 2.36). 

32 See 18 U.S.C. 4161-4166. 
33 The presentence report informs the sentencing judge as to the probable application of the 

parole guidelines in each case. See Division of Probation, Administrative Office of the United 
States Courts, The Presentence Investigation Report, pp. 6 and 16 (1978). It is probable that some 
judges, believing that the parole release date specified in the guidelines L') reasonable, impose 
sentences to imprisonment that assure parole eligibility during the guidelines range applicable 
in a particular case, while other judges may deliberately impose sentence below the parole 
guideline believing that it is too harsh or set a high sentence with parole eligibility above the 
guideline i~ it is believed to be too low. 

34 It is ironic that those who would retain parole on the ground that it is a valuable "safety 
valve" designed to shorten lengthy sentences imposed by judges who would ignore the guidelines 
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deliberately impose sentences abo th . . 
the Parole Commission to set th ve e pa~ole guIdelInes, leaving 
judges impQse sentences consistf..~t p~i~hmptbvi rel~se d~te. Other 
order to retain control over the ;eleas d o{ 3~ ow t e guIdelines in 

A few examples may b h 1 fIt e a. e. 
discussion. Suppose the :roie p u. o. clanfy thi~ and the following 
to fifty-two months of tIme to ~l1delIned ~rescrI~e a range of forty 
prescription is based upon the offi serve d orft gIven offense. This 
p,resent in the particular case. Sup~~~~ f'n th erhder characteristics 
rIes a statutory maximum ri ur er at the offense car-
judge sentences the offende~ t~O~ ~~~:::n~; tI:r;wenty yt:;ars .. The 
ment. By statute the prisoner' l' 'bl D e years 1mpnson
one-third of his ~entence (one y.l.S e )'r6 e dor parole after serving 
than the maximum (thr \ ear. an may not serve more 
guidelines figure (forty t~e lr~;:::V~°:-n th~~ c)onviction. 3 7 The parole 
and the Commission is powerles t on n.ever c?mes into play, 
conform to the generally applied St 0 make tl~IS partICular sentence 
In such caS6S the Parole Co'm . ~rm prescnbed by the guidelines 
prisoner; thus, he serves the m1ss~on generally will not parole th~ 

The second example followsfaxlmum sentence less good time,3s 
sen.tenced to any term of im ,rom the first. If the offender is not 
the judsdiction of the ComJ~I~onmendt, he do~s n?t come within 
vant. I8slOn, an the guIdelInes are irrele-

In the third example th . d 
prison term of fifteen ~ars e JU ge ~entences the offender to a 
circumvented. In this ~ase 'th~d ~gaIn the. parole guidelines are 
parole until he serves one-third ~ns~>ner WIll not be eligible for 
the judge specifies that the priso~;rh~h~eidtbncel~fi.Vbi years) unless 
er parole date. 39 The five-year " u. e e IgI e for an earli
scribed by the guidelines Here fu"nImum IS above the range pre
do ,to ~liminate sentence dis a? ~ best that the Co.mmission can 
as he IS eligible; that is aft~ rh,ty hS to parole the pnsoner as soon 
tb:t1Ce. ' r e as served five years of his sen-

The8(\ examples make i.j. 1 th . 
system, t.he Parole Com~i~si~~ at, operatIng under ~ &uidelines 
warranted sentencing disparity- 'f~lnot completely elImInate un
s,hould be added that even if the 1 C ,. l~ ~0ll:rts do not cooperate. It 
lInes and attempted merel t ommISSlOn abandoned its guide
garding offenders sentencel toO, carr,y out the courts' intentions re-

Impnsonment, the chance of success 
es~blished under this title could ver 11 b . 
by Judges trying to structure t y we e assurmg that longer sentences would b . 
~~ea P;~isl~n 't~mi~hon. In add~io~~if~!~Ol:eeli~bihr;oi~P~~i~!;d tf:e antibipate~ red~:g~s~ 
;:~:e~~ j~j~~ew~~li~~~~~0~~~~~~~~;~~~hise~~s~il~rrt~~~~:~~~:~::1~~f:J:~~~;~ 
~~i~!t~~f oVI:e~~!soneri within t~e jUri:dkt~~~n~f ih:P~:oi~t~~m~eryed than they do tod:~ 
sentenced to terms ~feim es~ good time, rather than on parole Of the~I077 are rdeased at the 
f¥l~~ fir ended. Septemg~~38:I9~~,o~ 492rwoe~: ~:i: anl Who 'welre rele~ed ro~o~~i~~oi:~h: 
lS lea eport Ffscal Year 197'1, Table'C-1 1 ase on paro e. Federal Prison System St _ 

fiscal year 1982 mdicate that of 6 968 . ,p. 75. Comparable Bureau of Prisons stat' t" Ii a 

~~~~S·fk~IR~~~~s~~i~~~ i~8~ Y,p:!i:3C~!16rsw~~~t~~f:!;d ~~~~r~!~~~~~~iP~~;~n ~~y~~:m~f 
36 ee 18 U.S.C. 4163. ' . , 

18 U.S.C. 4205(a) 
37 18,u.S.C. 4163. . 
3S CrIminal Code Hear' P t XI . 
311 18 U.S.C. 4205(b) mgs, ar V, at 10648-10651, 10665 note 29. 
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would be small. At present, judges need not specify the reasons for 
their sentencing decisions, and usually they do not indicate the 
length of time they expect an offender to spend in prison. Thus, the 
Commission seldom has enough information upon which to base a 
release decision that conforms to the courts' intentions. 

The problems with the present system do not end here, however. 
The parole guidelines themselves contribute to disparity because 
the offenses are grouped according to "severity." Offenses are 
rarely distinguished according to such characteristics as the 
amount of harm done by the offense, the criminal sophistication of 
the offender, or the importance of the offender's role in an offense 
committed with others.40 Similarly, in classifying offenders accord
ing to their criminal histories, the guidelines make few distinctions 
between major and minor previous offenses and give the same 
weight to all but very old prior offenses.41 

Additionally, the parole guidelines frequently fail in practice to 
achieve their goal of reducing unwarranted sentencing disparities. 
In a recent study by the General Accounting Office, 35 hearing ex
aminers of the Parole Commission were asked to indicate the re-:
lease date they would set for each of a sample of 30 cases. The 
study found substantial disparities in the release dates. In 28 of the 
30 cases there was a variation of more than one year.42 The GAO 
attributed the inconsistencies to the lack of training of hearing ex
aminers, who are not lawyers, and to weaknesses in the guidelines 
themselves. 43 

Nor can the Parole Commission, by setting a presumptive release 
date once an offender is within its jurisdiction, eliminate entirely 
the uncertainty inherent in current sentencing procedures. 

As the previous examples made clear, a court-imposed term of 
imprisonment in excess of one year frequently has little to do with 
the amount of time that an offender will spend in prison. The an
nounced term represents only the maximum length of time the of
fender may spend in prison if he earns no good time credits 44 and 
if the Parole Commission does not set a release date that falls 
before the date of expiration of the sentence. 45 

40 Recent amendments to the offense severity index for the parole guidelines provide more 
d.etailed distinctions in offense descriptions than previous formulations. See 47 Fed. Reg. 56336-
,41 (Dec. 16, 1982). 

41 See items A, B, and D in the salient factor score, 28 C.F.R. § 2.20 and the scoring instruc
tions for those factors in 28 C.F.R. § 2.20-07. 

42 Comptroller General of the United States, Federal Parole Practices: Better Management and 
Legislative Changes Are Needed 15-20 CRept. No. B-133223, 1982). 

43 ld. at 12-23. 
44 See 18 U.S.C. 4161 et seq. 
45 See 18 U.S.C. 4163. 
The Supreme Court, in United States v. Addonizio, supra note 30, held that a sentence was 

not subject to collateral attack under 28 U.S.C. 2255 in a case in which the United States Parole 
Gommission did not release the defendant at the t~me that the sentencing judge expected. The 
sentencing judge indicated in his decision in the section 2255 proceeding that he intended that, 
if the defendant's prison behavior was "exemplary," he would be released on parole after serv
ing one-third of a 10-year term of imprisonment. The U.S. Parole Commission, considering not 
the defendant's behavior in prison but the seriousness of the offense, refused to release the de
fendant at that time. In denying Federal court jurisdiction over the section 2255 motion, the 
Su:p,reme Court said: 

, The import of [the] statutory scheme is clear: the judge has no enforcible expectations with 
respect to the actual release of a sentenced defendant short of his statutory term. The judge 
may well have expectations as to when release is likely. But the actual decision is not his to 
make either at the time of sentencing or later if his expectations are not met. To require the 
Parole Commission to act in accordance with judicial expectations, and to use collateral attack 
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. The presumptive release date set b 
Ject to change, however In a' y the Commission is also sub
(1) tell a prisoner that 'he winI'ben cjse the Commission may either 
sentence less good time or (2) e re eased at the expiration of his 
~he first case, the date of rele set ~not~~r tentative release date In or ;11e Bureau of Prisons bec:~:eI~:~~ee~t~holnd~tant adjustm~nt 

o.r p~rt of the good time th .. 0 Ing or forfeiture 
ance WIth Institutional rules 46 a:dPrIsoner ?as earned for compli
er all ?f .that lost good time at' a lat the dPoss~~le restoration of part 

ommisslOll decides to set a se arater ate. A:lternatively, if the 
~a~ ~ove the date forward i p ~ presumptive release date it 
dI~clphnary problems in ~s~~ce1i~onal cases or may .delay it for 
a~Just the release date forP a . lI?-ally! the CommIssion rna 
;Ithholding or forfeiture of gO~~l~~ Vlolat~on that resulted in th~ 

ate even though the Bureau f P ~me an may delay the release 
for the same violation. 48 0 rIsons restored all good time lost 

c. Conclusion 
These accounts of th . 

of the Parole Commis~t:e~ie~~ prc:ctI?es of the Federal courts and 
Federal. cou:rts is characterized \; IndIcate that se~tencing in the 
uncertaInty about the length of ti Y unffiarranted. dIsparity and by 

The lack of reasonable consi-~t me.o enders WIll serve in prison iy dthe Courts is due in large ~:~c{ I~~h~ sentences handed down: 
e eral sentencing law. Federal 0 e ack of a comprehensive 

ance to .Federal judges on how t~t:!rte: ;hould provide clear guid
a ernatIves an appropriate sent ec. rom among the available 
defendants before them. This disenc~t to.I~p.ose ~pon the particular 
ers nor to the public. pan y IS lair neIther to the offend-

The efforts of the Parole C '. 
unfortuI?-ately contribute to a o:mIs~lOn to alleviate this disparity 
no on~ IS eyer certain how mucho~. grave defect of present law: 
~erve If he IS sentenced to prison. ~he a partIcular offender will 
Judges to sentence with the parol e: dPr~sent system encourages 
Courages the Parole Commissio e gul e Ines . in mind, and it en
p~pose~-not those of the sente~;.o r~lede P~Is0D:ers with its own 

ven In those cases where the Ing JU . g~-In mInd. 
p<?sed sentences in order to brin Ct~mmisslOn cap adjust Court-im
WI;h lthose for Similarly situated goffi e dactual prIson terms in line 
~c u~ t~rms to be served ar ~n ers ac::ross the country, the 
tIme adJustmenl-s by th B e subject continually to the II d 
me t b ., e ureau of Pris d goo n s y the Parole Commi . ons c:n to counter-adjust_ 
fhally know how long they wifl

slOn
. J~us, :prIsoners often do not 

1 ~ are released. The result is slh~t ~h PrIs.on. until the very day 
ac s the sureness that criminal' t. e eXIstIng Federal system 

JUS ICe must provide if it is t 
as. a mechanism for enSUring th t th 0 
mme the congressio I d " a ese expectations are c 'ed 
~ourts. Nothing in §a225~c~~~n t~ e1trust release decisi~~~l to o~te wCuld s~b~tantial1y under
mtent." ld. at 190 Thus "[ ]hPor - et alone mandates-such f1 t om~lsslon and not the 
~encRes were of sec~ndary' im;or~~ta~o\e ~?ards .exercised authOrit~u~::;IOnl of c~ngres~ional 
mg esearch, Research S .e . NatIOnal Academ f Sc . re ease, Judges sen
Martin & M. Tonry eds. °i983)(~nct!lg:f The .Search for Refor'; 5~ tA1eBles, PB;nel on Sentenc-

4618 U.S.C. 4165." erema ter CIted as National Academ . fSuI,Dstem, J. Cohen, S. 
:; 18 U.S.C. 4166. yo Clences Report). 

28 C.F.R. §§ 2.12(d), 2.14(a)(2)(ii), 2.14(a)(21(iii), 2.34, 2.36(a)(1), 2.60. 
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retain the confidence of f\lnerican society and if it is to be an effec
tive deterrent against crIme. 

3. Limited availability of sentencing options . . 
Current law is not particularly flexible i~ proVIdln&, the sentenc

. . d e with a range of options from WhIC~ to ~as!lIon an appro-

:t.t: ;"~tence. The re~ult ~.tta~t ~tilil ~~:mJ!r::=:1\Pbttt~~ 
imposed In some cases In W IC I W . d . ht impose a 
alternatives were available. In other cases, a JU. ge ~Ig 1 b 
Ion er term than would ordinarily be approprIate SImp y ecause 

g '1 ble alternatives that served the purposes he there were no aval a 1 . 
ht thieve with a long sentence. For examp e, maxImum 

fu,~ in gu::ent law are generally too small to )rovidfiPu~shmen~ 
and deterrence to major offenders.49 Frequent.y, ,a b me oe~tt~og 
come close to the amount the defendant has gamea y co~mI In 
the offense. The statutes expressly suggest 0fnly b f:.w possdb~~ C~~t 
ditions that may be placed upon a term 0 pro a IOn aI?-
provide specifically for alternatives to all or part of a prlso~ term 
such as community service or brief intervals, such as eve!l~ngs £ or 

k d' . son Finally current law makes no prOVISIOn or 
:~~f;i~gS'~~ti~~ of'a fraud~lent offense of the conviction so that 
they may seek civil remedies. 

SENTENCING PROVISIONS IN THE BILL 

1. Comprehensiveness and consistency 
Title II of S. 1762 contains a com~rehensive statement of th~ 

Federal law of sentencing. It outlines In one place thet~u[Poses b 
sentencin describes in detail the kinds of se~tences a may e 
imposed t~' carry out those purposes, and ~rescnbes the fa~to~s that 
should be considered in determining the kind of sentence 0 Impose 
in a particular case. '. . f en-

Title II gives congressional recognItion to four purposes 0 s 
tencing: (1) the need to reflect the .seri.ousness ?f the o~fe(~)s~h to prod 
mote res ect for law and to prOVIde Just punIshment, e nee 
to afford

P 
adequate d~terrence to criminal conduct; (3) the need to 

protect the public from further crimes of the defendant;. and 1 (t) t?e 
need to provide the defendant with educational or. vochtlOna t rffiln
ing, medical care, or other correctional treatment In t e mos e ec-
tive manner.

50 
. . b t d t a term 

Title II specifies that an indIvIdual may e sen ence °b' t' 
of probation a fine, or a term of imprisonment, 0fir to a cd~ In~ Ion 
of a fine an'd probation or a combination of a Ine an ImprIS~:m
ment 51 An organization may be sentenced to a te!d.o~!rO~atlOn 
or a fme or to a combination of these. 52 Either an In IVl ua .or an 

. t- may be ordered as a part of the sent~nce to ~or.felt any 
f~r:r~~ti~O~ racketeering syndicate,53 to give notIce ~o YICtIms of a 
fraudulent offense, 54 or to make restitution to the VIctim of an of-

49 There are a few exceptions in recently enacted provisions. See, e.g., 15 U.S.C. 1, 2, and 3. 
50 Proposed 18 U.S.C. 3553 (a)(2). 
51 Proposed 18 U.S.C. 3551(b). 
52 Proposed 18 U.S.C. 3551(c). 
53 Proposed 18 U.S.C. 3554. 
54 Proposed 18 U.S.C. 3555 
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fense that causes bodily injury or death or that results in damage 
to or loss or destruction of property. 5 5 

Title II creates a grading scheme by which each offense can be 
ranked according to its relative seriousness. 5 6 This device is used 
to define the maximum terms of imprisonment,57 the maximum 
fines,58 the maximum terms of probation 59 and the maximum 
terms of supervised release 60 for each grade of offense. The defini
tion of maximum prison terms does not alter existing statutory 
maximums: the existing Federal statutes still determine the maxi
mum terms of imprisonment. 61 The provision is intended merely to 
provide a useful scheme for future Congressional classification of 
criminal statutes. On the other hand, the proposed maximums for 
fines, probation, and supervised releases will supersede existing 
law when the bill is enacted into law.62 The grading scheme in 
title II can be used by the Sentencing Commission when it makes 
recommendations concerning legislative changes needed to improve 
Federal sentencing practices, and the Committee strongly encour
ages such recommendations. 

The bill creates a sentencing guidelines system that.is intended 
to treat all classes of offenses committed by all categories of offend
ers consistently.63 This approach will eliminate specialized sentenc
ing statutes that cover narrow classes of offenders and will thus 
eliminate the problem created by an offender whose case might fall 
into more than one category. The sentencing guidelines will recom
mend to the sentencing judge an appropriate kind and range of 
sentence for a given category of offense committed by a given cate
gory of offender. The guidelines will be supplemented by policy 
statements that will address questions concerning the appropriate 
use of the sanctions of criminal forfeiture, order of notice to vic
tims, and order of restitution and the use of conditions of probation 
and post-release supervision. The formulation of sentencing guide
lines and policy statements will provide an unprecedented opportu
nity in the Federal system to look at sentencing patterns as a 
whole to assure that the sentences imposed are consistent with the 
purposes of sentencing. At the same time, the use of sentencing 
guidelines and policy statements is intended to assure that each 
sentence is fair compared to all other sentences. 

The sentencing guidelines system will not remove all of the 
judge's sentencing discretion. Instead, it will guide the judge in 
making his decision On the appropriate sentence. If the judge finds 
an aggravating or mitigating circumstance present in the case that 
was not adequately considered in the formulation of the guidelines 

55 Proposed 18 U.S.C. 3556, which incorporates by reference 18 U.S.C. 3663 and 3664. Sections 
3663 and 3664 were enacted as 18 U.S.C. 3579 and 3580 by section 5 of the Victim and Witness 
Protection Act of 1982, and would be renumbered as sections 3663 and 3664 by section 202(a) of this bill. 

56 See proposed 18 U.S.C. 3581(a). 
57 Proposed 18 U.S.C. 3581(b). 
58 Proposed 18 U.S.C. 3571(b). 
59 Proposed 18 U.S.C. 3561(b) and 18 U.S.C. 3563(a) and (b). 
60 Proposed 18 U.S.C. 3583. 
61 Proposed 18 U.S.C. 3559(b)(2). 
62Proposed 18 U.S.C. 3559(b)(l). An exception is made when the maximum fine in current law is 

higher than that specified in title II of this bill; in that case, the current maximum would apply. 
63 See proposed 28 U.S.C. 991(b) and 994(a); proposed 18 U.S.C. 3553(b). 
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. t ce different from that recom-and that should r~su~t In a se~ en rna sentence the defendant 
mended in the. gu~delI~!s, the Jt~~~: thIt is above the guidelines 
outside the ~I~e~ne:he d!f:~dant. 65 a sentence below the guid~
may be appea e y th 'rnment 66 The case law that IS 
lines may be appealed by el gove in t~rn be used to further developed from these appea s may, , 
refine the guidelines. 

2. Assuring fairness in sentencing .. . 
. ~ m is the elImInatIOn of unwar-

A primary g~al of ~ent~ncI~.p T~~r bill requires the judge, before 
ranted sentencIng disparltY:'d 'the history and characteristics of 
imposing sentence, to conSI e: umstances of the offense, and the 
the offender, the n~tur;8 ~d .Cl~~en to determine which sentencing 
purposes of senten?Ing. e IS I to the case. Either he may 
gui~elines a~~ polIc'~:I~~~e~:~;~~!aation appropriately reflects 

t~~1~~:~:: an~ fdflel~der char:!~1:li~~ ~~dh!~~;e c~~~:~d~eth~t 
cording to the gUI e Ine recom I rt' t' ggravating or 
the guidelines fail to reflect a~equate y a f~c~n~~ts~de the guide-
mitigating circumstan~e. r~h~m;i~el~~~s eis appealable, with the 
lines.

69 
A sentence ou SI e . h th the sentence is rea-

appellat~ 0 c~~rt d~~ect~tl ~~:~t~~~~~~r: t~ate~ost cases will res~lt 
sonable. u~, . e h . d range and that sentences outsIde 
in sentences Wlt~lln t .e gul e Ine r ," ro riate cases.

71 
the guideline~ Wl~ldbe ImptO~e~ o~~h~t ar:e ~idelines be imposed in 

The CommIttee oes no In en , . . dge has an 
h . f'c fashion. It believes that the senten?mg JU d t 

a n;ec .allis 1 'd all th relevant factors In a case an 0 
oblIgatIOn to conSl er. e . delines in an appropriate case. 
impose a sentence outs;de :the gutdelines is to provide a structure 
The purpose of the se~ encmg gu riateness of the sentence 
for eval:uat~l~g the £f£aI~dess ant t~P~li!inate the thoughtful im
for an IndI~Idl.!-~ 0 ~n er, no Indeed the use of sentenc
position of :mdlvldualIzed sentences. th . d' 'dualization of sen
ing guidelines will actually enhance e In IV! 

64 Proposed 18 U.S.C. 3553(b). 
65 Proposed 18 U.S.C. 3742(a). 

66 Proposed 18dU2'8S'UC'S37C42~t(bX2)' proposed 18 U.S.C. 3553(aX6). 67 See propose .. , , 
68 Proposed 18 U.S.C. 3553(a). 
69 Proposed 18 U.S.C. 3553(b). 

70 Proposed 18 U.S.C. 3742. . . ntly sets prison release dates outside its ~~de-
71 The United States Parole CommlSsl~n c:urr~ . d'ction United States Parole CommlSSlOn, 

lines in about 20 percent of sthe castS 30 1~9~~tTable ill at 22 (1981). It is anticipated th9:t Re ort for October 1, 1978 to ep.tem er, ! idelines at about the same rate or PC;>SSIju~es will impose sentences oU~lde ~he se~n~~~g ~delines should contain recommenda~lO.ns 
bly at a sO,mewhat lower rate smcd \ail:dnco~binations of offense and offender characterl~lC~ 
of appropnate sentenc.es ~or more e . 1 Academ of Sciences Report, ,supra note 4 a 
than do the parole guldelme~. See also NatlO~ r stuaies have found no eVidence of system-
29 which concludes that, "WIth voluntao/ gul e me~ t d b statute as in the cases of manda
atic judicial compliance; with .chanlges die re~l~"li! C~ifo!nia syst~m of legislated sentencdes], 
t d determinate sentencmg aws suc, t' ). di • 1 compliance. However, un er s¥~:~ have found formal (but n~t nece~sa~Ily s~hl~h ~:r~~r~::ulgated under le~latio~ sub
Minnesota's presumptiye ~entencmg guldelnresJective external enforcement mecham~m~, m the 
stantially similar to thlS bIll], the presencd 01 e itoring by t he Guidelines CommlSSlOn, has 
form of appellate revie"Y of sentencfes bn ta c ti~~ ~~!pliance with guidelines by judges in that resulted in generally hIgh rates 0 su s n 
State." 
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tences as compared to current law. 72 Under a sentencing guide
lines system, the judge is directed to impose sentence after a com
prehensive examination of the characteristics of the particular of
fense and the particular offender. This examination is made on the 
basis of a presentence report that notes the presence or absence of 
each relevant offense and offender characteristics. This will assure 
that the probation officer and the sentencing judge will be able to 
make informed comparisons between the case at hand and others 
of a similar nature. 

The Parole Commission has argued that, even if a sentencing 
guidelines system is adopted, the Commission should be retained to 
set the actual release date for a person sentenced by a judge to a 
term of imprisonment. 73 Under its proposal, the judge, after con
sidering the sentencing guidelines, would determine whether to 
send a defendant to prison and, if so, would set the maximum 
prison term that could be served by the defendant. Shortly after 
the defendant begins his term, the Parole Commission, using its 
own guidelines, would set a presumptive release date subject to 
good behavior and could later adjust that date for noncompliance 
with prison rules. It bases this belief on the argument that a small 
collegial body will be better able than the Federal judges to achieve 
the goal of elimination of unwarranted sentencing disparity. The 
Committee strongly disagrees with the Parole Commission. The 
proposal is based on the same discredited assumptions as the 
present system and is entirely at odds with the rationale of the 
proposed guidelines system. 74 Moreover, it has several practical de-

72 Recent studies indicate that sentences too often reflect the personal attitudes and practices 
of individual sentencing judges. Sentences also vary depending upon the availability of pertinent 
information regarding the offenses and offenders and upon the often inconsistent recommenda
tions of probation officers. See National Academy of Sciences Report, supra note 45 at 44, citing 
Carter and Wilkins, "Some Factors in Sentencing Policy," 58 J. Crim. Law, Criminology and 
Police Science 503-514 (1967), and D. Townsend, Y. Avichai, and G. Peters, Technical Issue Paper 
on Presentence Investigation Reports (Report No.3, Critical Issues in Adult Probation, Center for 
Law Enforcement and Correctional Justice, Westerville, Ohio, 1978). 

73 Subcommittee Criminal Code Hearings, Part XIII, at 9020-28. 
74 The Committee's view that parole should be abolished in the context of a completely re

structured guidelines sentencing system is consistent with the general sentencing philosophy ex
pressed by numerous commentators on the current sentencing process. See, e.g., P. O'Donnell, J. 
Churgin, and D. Curtis, Toward a Just and Effective Sentencing System: Agenda for Legislative 
Reform 13, 14, 28, 56 (New York 1977) (the study on which the sentencing provisions in S. 668 
are largely based) (". • .. [O]ur decision to recommend a guideline approach for sentencing re
quires abolition of parole, at least as that process has been administered in the past"); Kennedy, 
Toward a New System of Criminal Sentencing: Law With Order, 16 Am. Cr. L. Rev. 353 (Spring 
1979); Frankel, Panel on Sentencing Provisions in the Proposed Federal Code, 80 F.R.D. 151, 153 
(1979) ("Let the judges judge and be accountable. The idea of a parole board or commission serv
ing in effect to review the judges was not sound when it was more or less covert; it does not 
improve as an express proposition."); Newman, A Better Way to Sentence Criminals, 63 A.B.A.J. 
1563, 1566 (November 1977) ("By rating cases according to offense severity and offender back
grounds only and abandoning any pretense of being able to perform the impossible task of deter
mining when a prisoner has been 'rehabilitated,' the parole commission has demonstrated abun
dantly that it can now go out of business."); Morris, Toward Principled Sentencing, 37 Md. L. 
Rev. 276 (1977); Skrivseth, Abolishing Parole: Assuring Fairness and Certainty in Sentencing, 7 
Hofstra L. Rev. 281, 313 (1979), van den Haag, Punitive Sentences, 7 Hofstra L. Rev. 123, 135 
(1978); Genego, Goldberger, and Jackson, Parole Release Decision-making and the Sentencing 
Process, 84 Yale L.J. 897 (March 1975) ("[T]he Parole Board can make no greater contribution 
than can the judiciary in fairly effectuating the goals of punishment or reducing the most seri
ous sentencing disparity."); Pierce, Rehabilitation in Corrections: A Reassessment, 38 Fed. Proba
tion 14-19 (1974); Fairbanks, Parole-A Function of the Judiciary? 27 Okla. L. Rev. 657 (1974) 
(U. • • [P]arole boards do not have information reasonably related to prediction, they have no 
apparent predictive skills, they are not even the putative experts, the entire business of predict
ing recidivism even by so-called experts is so dubious that it can hardly stand as a rationale for 
the discretionary release aspect of parole, • • • The case for the abolishment of parole is not as 

Continued 
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- - f the unfairness - - that would result in contInumg some 0 
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6s' (Statement of Atbyney B Ge;r. Chalrtnan of the Atto,n:y c;~5-96 (Testimony of .Atto=e'l 
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decisions after hearing arguments presented by counsel for both 
sides, which are SUbject to appellate review by eleven courts of ap
peals sitting in panels and, ultimately, by a single Supreme Court. 
The recent GAO study of the operations of the United States 
Parole Commission 11 concluded that the hearing examiners made 
errors in applying the guidelines in 53 percent of the cases studied, 
and most of these errors were not corrected in the internal appeals 
process.

1

• GAO specifically found that one reason the appellate 
process did not result in correction of errors in application of the 
guidelines was a Parole Commission policy that barred a decision 
more adverse to the prisoner than the decision appealed, even if 
the early release date was the result of an erroneous application 'of the guidelines:. 'i'1;1 

Third, it wOllld draw an artificial line between imprisonment and 
probation, forcing the sentencing guidelines system and the judges 
to formulate sentencing policy that assumes that a term of imprison
ment, no matter how brief, is necessarily a more stringent sentence 
than a term of probation with restrictive Conditions and a heavy 
rme. Such an assllmption would be a roadblock to the development 
of sensible comp:r'ehensive sentencing policy. 

Fourth, it would continue the current law problem that actual 
terms of imprisonment are determined in private rather than pUblic proceedi.:ng;;s. 

Fifth, the Parole Commission might be basing decisions on a dif. 
ferent sentencing philosophy than is reflected in the sentencing 
guidelines. The Parole Commission has suggested that, at least for 
the first few years of sentencing guidelines, the Parole Commission 
should issue its own guidelines for lengths of prison terms rather 
than rely on guidelines promulgated by the Sentencing Commis-~n . 

Finally, under the Parole Commission's proposal the procedures 
for review of a sentence outside the guidelines-for example, when 
both a term of imprisonment and a fine outside the guidelines are 
imposed-would be virtually unworkable. Apparently, the rme 
level would be reviewed publicly in the Courts of appeals while the 
term of imprisonment would be reviewed Privately by the Parole 
Commission. It is eveu possible that the Parole Commission under 
its proposal would review and amend a sentence after a United 
States Court of appeals had already found it to be reasonable-a sit
uation that the Co:mmittee finds totally unacceptable_ 

The Committee believes that there may be unusual cases in 
which an eventual reduction in the length of a term of imprison
ment is justified by changed Circumstances. These would include 
cases of severe illness, cases in which other extraordinary and com
pelling circumstances justify a reduction of an unusually long sen
tence, and some cases in which the sentencing guidelines for the 
offense of which the defender was convicted have been later 

"Gen"aI A,,,,,unting om", Federol Parole Pra"ti= Better Management and URWlati .. Changes Are Needed, Report No. B-133223 (1982). 

"Id. at n, 11-56. The P"ole Co_i";on has c"~cized the methodology of the GAO atudy, 
partlculady on the b"'i, of l" use of COlnplex "" .. "the, than a 'andom .. mple of ...... bero", the Commission. ld. at 187-90. 

" Id. at .. , 75-76. The a.n"aI Coun ... l of the P"ole Commi"ion h", questioned the legality 
of a parole "I"", declaion baaed on an inconeet inle,p"ta"on of the guidelines. Id. at 75-7a 
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amended to provide a shorter term of imprisonment. The Commit
tee 'believes, however, that it is unnecessary to continue the expen
sive 80 and cumbersome Parole Commission to deal with the rela
tively small number of cases in which there may be justification 
for reducing a term of imprisonment. The bill, as reported, provides 
instead in proposed 1& U.S.C. 3583(c) for court determination, sub
ject to consideration of Sentencing Commission standards, of the 
question whether there is justification for reducing a term of im
prisonment in situations such as those described. 

3. Certainty in release date 
Under the bill, the sentence imposed by the judge will be the 

sentence actually served. A sentence that exceeds one year may be 
adjusted at the end of each year by 36 days for a prisoner's compli
ance with institutional regulations. Should a prisoner demonstrate 
less than satisfactory compliance with prison rules, however, he 
may receive a small adjustment, or no adjustment at all. 81 Once 
this credit has been given by the Bureau of Prisons, it cannot be 
withdrawn. Nor may credit that has been denied later be granted. 
The prisoner, the public, and the corrections officials will be cer
tain at all times how long the prison term will be, and of the conse
quences of causing institutional discipline problems. 

The Parole Commission will have no jurisdiction over offenders 
sentenced under the guidelines sentencing system.82 The Commit
tee believes that, in a guidelines sentencing system, no useful pur
pose will be served by continuing the Commission. Prison sentences 
imposed will represent the actual time to be served and the prison
ers and the public will know when offenders will be released from 
prison. Prisoners' morale will probably improve when the uncer
tainties about release dates are removed. 83 Public respect for the 
law will grow when the public knows that the judicially-imposed 
sentence announced in a particular case represents the real sen
tence, rather than one subject to constant adjustment by the 
Parole Commission. 

The other purposes served in current law by the parole release 
mechanism will also be better achieved. First, as already discussed, 
the sentencing guidelines system is better able than the parole 
system to achieve fairness and certainty in sentencing. 

Second, the bill requires that the judge decide, based on factors 
known at the time of sentencing, whether a defendant who is sen
tenced to a term of imprisonment will need post-release supervision 
and what the conditions of that release should be.84 Under current 

80 The annual budget of the Parole Commission is about $7.8 million. 
81 Proposed 18 U.S.C. 3624(b). 
82 Under section 225(b) of the reported bill, the Parole Commission will remain in existence 

for 5 years after the sentencing guidelines go into effect to set release dates for prisoners sen
tenced before that date. At the end of· that period, the Parole Commission will set final release 
dates for all prisoners still in its jurisdiction. In addition, section 226 of the bill requires the 
General Accounting Office, four years after the sentencing guidelines go into effect, to conduct a 
study, based in part on a report by the Sentencing Commission on the operation of the sentenc
ing guidelines system. Congress would then evaluate the effectiveness of the guidelines system 
including a determination whether the parole system should be reinstated in some form. 

83 The official report on the Attica riots indicates that uncertainty in release dates was a 
major cause of the riots. New York Special Commission on Attica, Attica (1972), cited in von 
Hirsch, Doing Justice: The Choice of Punishments, at 31, n. 11. See also Subcommittee Criminal 
Code Hearings, Part XIII, at 8881. 

84 Proposed 18 U.S.C. 3584. 
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law, a prisoner is placed on pa I '" 
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Finally, under the bill the B f P . . 
as~ure, to the extent pr~cticable u~~~~ ~h [lSf~S IS required to 

~r~~:o~~hlei~~~~~;~~~fd~~ ~J~tions that wiil aff~cl ~h~~~rs~~e~ 
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half the per~ons ~~l~~~d e~fte~ ~urr~nt farole sy~tem,. fewer than 
more than one year are su ervi ervIng erms of ImpriSonment of 
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Th J d' . I C servICes. e u 1Cla onference of the United St t hi! 
ing a determinate sentencin '. a es, w e recommend-
lation (S. 1182) that would r:t~'::~~lnUs ~£~S~, has proposed legis
sion to continue some of its functi e nd1 e ates Parole Commis-

ons un er current law. Under the 
85 18 U.S.C. 4164 and 4205. 
86 See e g N M . Th 
87 Despiie'the~e ~~~~i'uSio~::;i~~f I.m1hisonment,. pp. 31-34 (1974). 

determining a prisoner's release dateYh~ r:c~~tfyectlonsi?mmunity, the Parole Commission in 
gram achievement." See 28 C.F.R. § 2.'60 P ace Increased emphasis on "superior pro-

88 Proposed 18 U.S.C. 3624(b). . 
89 See Subcommittee Criminal Cod H . P 
90 Proposed 18 U.S.C. 3624(c). e earmgs, art XIII, at 9212-13. 
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Judicial Conference proposal, the sentencing guidelines, in recom
mending a term of imprisonment, would recommend both a date 
for release on parole of a prisoner who substantially complies with 
prison rules and a maximum term of imprisonment that would be 
served. The sentencing judge, after considering the sentencing 
guidelines, would then specify both the parole release date, assum
ing good. institutional behavior, and the maximum term that could 
be served by a particular prisoner if he did not meet that require
ment. A prisoner would be released on his parole eligibility date 
unless the Parole Commission fount! at a hearing held shortly 
before that date that the prisoner had not "substantially observed 
the rules of the institution * * * to which he has been confined." If 
such a finding were made, the Parole Commission would set a re
lease date, pursuant to its own guidelines, at a later date within 
the maximum sentence. The Parole Commission would also be re
sponsible for setting release conditions for parolees, for revoking 
parole if the conditions were violated, and for re-paroling a prison
er whose parole was revoked. 

The Committee has given this suggestion careful consideration 
but has rejected it on three grounds. First, the Parole Commission 
is a costly and cumbersome institution; and it is unlikely that the 
cost or complexity of the Commission would be reduced substantial
ly if its function of setting release dates were eliminated. It would 
still have to hold at least one hearing in every case in which a de
fendant was sentenced to a term of imprisonment of more than one 
year; the purpose of the hearing would simply be changed. Second, 
the Judicial Conference proposal would not eliminate a significant 
problem with the current law; that is, a prisoner who needs post
release supervision may not receive it because he has served his 
entire term of imprisonment, while a prisoner who does not require 
supervision might be placed on parole merely because part of his 
term remains unserved when he is released.91 

Third, the Judicial Conference proposal retains vestiges of the re
habilitation theory upon which current law is exclusively based. 
Under the proposal, prison release remains conditional until the 
defendant serves his full term of imprisonment in a combination of 
imprisonment and parole release. Only if the offender demon
strates that he is fully "rehabilitated" by complying with the terms 
of release will he have completed his prison term. Under Title II as 
reported, a prisoner hah completed his prison term when released 
even if he is released to serve a term of supervised release. If he 
commits a technical violation of his release conditions, those condi
tions can be made more severe. If he commits a serious violation, 
he can, depending on the circumstances of the case, be punished 
for contempt of court or be held pending trial if the violation is a 
new criminal offense. 9 2 

91 Under the Judicial Conf:erence proposal, the sentencing guidelines (and a sentence imposed 
pursuant to them) could theoretically provide the same period for parole eligibility and for the 
maximum term of imprisonment, thus avoiding this problem in cases in which post-release su
pervision is unnecessary. However, it is unlikely that this was intended since it leaves no possi
bility of credit for good behavior for the category of prisoners most likely to earn it. 

92 Proposed 18 U.S.C. 3583 (e)(2) or (3). 
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4. Availability of sentencing options 

f ilhe comprehensive. senten~ing provisions of the bill provide a 
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~~~ui~ufr~~ i:.~r~~~~~t:~; degree of restriction on liberty that 

f~~~~;~~t bt;.~ ~~hl~~Ht~!;:ite t~~e~ subs~fntialiY increased 
bal fine. in l!eu of part ?r all of a prison te~~ti~I ;;;rgpria~~~~~~~-r:e ~~l treats probatIon as a form of sentence with conditions 95 

;~;i[ ~e~1H~!~;!:~:'~~~~L;~!1~:~e:~~~~~~~££~1n1~~ 
Ice. :rhe. CommIttee encourages the fashioning of conditfons r~f 
Pfo.batl(~n In order to m~ke probation a useful alternative to a term 
~u~:~[edoi:~h; ~l{~~l Fange of' pOI ssible p~obation .conditions is 

k d t b . . or examp e, the bIll permIts nights or 
~ee en s 0 ~ spent In a penal or correctional facilit . 
~IOd Oft pro~dbon. It con~iI?-ues t?e ability to require 1h~t ~h~nff~: 
r:~ti~~a{f:~ilit;~' or partICIpate In a program of, a community cor-

The bill adds a. ne~ san~tion that may be imposed in addition to 

[~~;~~;~f~;~11~!Jh~g~~;~[;~~7f~:~~; e~~~~ 
fuay seef appropriate civil redress. 98 In addition, it carries f~;;~~a 
th~ jri~: f~e~tdd reddl oX an order of ~estitution that permits 
caused bodil .r .er a e en ant found guIlty of a..'"l offense that 
make restiturio~Jt~rrh~~~fi:~9r;y damage, destruction, or loss to 

5. Consistency of purpose 

nJO! tf.e first time, ~ederallaw will assure that the Federal crimi
JUS ICe system Will adhere to a consistent sentencin h·l 

ophy .. Further, e~ch participant in the system will know ~h~ I ~~: 
pOle IS to ~e achIeved by the sentence in each particular case p 

s preVIously noted, the bill itself sets forth th:tl b: 
poses of criminal sanctions. 1 0 0 It requires the Senet o~r aCsIC p~rencing ommlS-

93 See, e.g., Remarks by Attorney Gen I w·n· Fr . 

3
School of Law (Mar. 3, 1983); McCarthy, B:e~king O~~f th ep,.~ Sm~h, V~nderbilt University 
, 1983, at K-9; Crime and Punishment. S ·th S ks R o e lSon entallty, Wash. Post, Apr 

Jail Options Sought In Non- Violent Cri'me mKy Eee . efoMrm, L
4
·A. [Herald, Mar. 9, 1983, at A-8; 

:: Proposed 18 U.S.C. 3571(b). ,. nqUlrer, ar. ,1983, at A-I. 
See proposed 18 U.S.C. 3551(b) 3551(c) 3561 

96 Proposed 18 U.S.C. 3563(a)(2). ' , . 
P7 See proposed 18 U.S.C. 3563. 
DB Proposed 18 U.S.C. 3555. 
09 Proposed 18 U.S.C. 3556. 
100 Proposed 18 U.S.C. 3553(a)(2). 
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sion to consider these purposes in developing sentencing guidelines 
and policy statements. 1 0 1 It further requires sentencing judges to 
consider them in imposing sentence. 102 

The bill requires the sentencing judge to announce how the 
guidelines apply to each defendant 103 and to give his reasons for 
the sentence imposed.104 The judge is also required to give the 
reason for imposing sentence at a particular point within the 
guidelines or, if the sentence is outside the guidelines, specific rea
sons for imposing a sentence of a different kind or length than rec
ommended in the guidelines. 105 

The statement of reasons can be used by each participant in the 
Federal criminal justice system charged with reviewing or imple
menting a sentence. It will assist the appellate courts in reviewing 
the reasonableness of a sentence outside the guidelines, and in de
termining whether a sentence within the guidelines is the result of 
correct or incorrect application of the guidelines. The statement of 
reasons can be used by probation or prison officials, working in 
conjunction with the defendant, in achieving the goals sought by 
the sentencing judge. 

Finally, the abolition of the Parole Commission will eliminate its 
second-guessing of the judge's sentencing, and will obviate the need 
for the judge to anticipate how the Parole Commission may alter 
the sentence he imposed. 

6. Miscellaneous sentencing issues 

a. Introduction 
Since Federal sentencing reform legislation was first introduced 

more than six years ago, a number of concerns have been ex
pressed. These include, in particular, concerns that the guideline 
sentences may be too high or too low; that they may result in 
prison overcrowding; that the guidelines system may shift discre
tion from the judges to the prosecutors; that the Sentencing Com
mission may have too much power; and that the authority for the 
Department of Justice to appeal a sentence below the guidelines is 
inappropriate 

Since the time these sentencing proposals were first introduced 
in 1977 the Committee has suspected that these concerns were not 
well-founded. However, since 1977 a growing number of States and 
localities have implemented sentencing reform legislation or volun
tary guidelines systems and preliminary indications based on their 
experiences support the workability of a sentencing guidelines 
system and, in particular, the advantages of the system proposed 
by the Committee as compared to other forms of sentencing 
reform. 106 

Following is a discussion of these issues and, where relevant, a 
description of State experience in the area. 

101 Proposed 28 U.S.C. 991(b) and 994 (a) and (t). 
102 Proposed 18 U.S.C. 3553(aX2). 
103 Proposed Rule 32(a)(I), F.R. Crim. P. 
104 Proposed 18 U.S.C. 3553(c). 
105 Ibid. 
106 See generally, National Academy of Sciences Report, supra note 45, which describes State 

and local sentencing reform efforts and discusses available research on the implementation of 
those reform efforts. 
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b. Guidelines sentences and impact on the . . l' . 
system cnmma jUstzce 

Some critics have express d 
guidelines will be either too elo cor cern tthat sentences under the 
that they will res~lt in prison ov~rc~o~cli;ct the public or so high 

In order to aVOId these problem th b .g. . 
C~mmission both to ascertain curr s, e ill d.Irects th~ Sentencing 
mIndful of the capa"'ity "f th" .-ent sendtencmg practIce and to be 
nal justice system.1~7 It ~ho~ldPblsons;n I other parts of the crimi
are not designed to require the Se~: e ~ ea~ that ~h~se provisions 
mend a continuation of current enc~ng om:r~llssIOn to recom
cluded to assure that the Comm' s~nte~cd-g practICes; they are in
ciently to avoid inadvertent ch~S::~~~ ~ u thest curre~t practice suffi
notes, "in many cases current t In a practIce. As the bill 
the seriousness of the offense "s~~ eThes cJ-o no~ acc,:!rately reflec~ 
that the Sentencing Commission will e. ommlttee IS of the view 
that the sentences for some violent offiPI~bablY find, for example, 
the sentences for some property offi d en ers are t?O low and that 
purposes of sentencin B dev I . en ers ar~ too hIgh to serve the 
rent practices the S:~te~cinge cOPIng ~oI?plet~ information on cur-
sa t h ' ommisslon WIll be abl . f . ry? 0 c ange those practices with f 11 e, ~ neces-
tlal Imp~ct on the cri.minal justice s:Ste~. awareness of theIr poten-

The bIll also reqUIres th t th . . t· 
sub~itted to the Congress ~ix ;:0 I~h Ia~ ~entencing gu~delines be 
dUrIng which time the Ge n s ~ ore they go Into effect 
study the guidelines and c:eral Acco?ntmg Office is required t~ 
e:cisting sentencing and parokP:r~:!e~~lotentlal impa~t ~ith the 
tIOn, the Congress concludes th~t th . ,~, l~ased on thIS Informa
that are either too high or t 1 e

f 
gul e:lnes reflect sentences 

p~ilosophical standpoint, it ca~o re?: t fhm eblther a practical or a 
prlate legislation. 11 0 ., c em Y enacting the appro-

Several jurisdictions have r tl 
legislation or other sentencin ece~ y adopted sentencing reform 
J.\tlinnesota 111 is operatin u ! re orm me~ures. Only one State 
with sent~ncing guidelin:S ~ er a

t
getesmlnate sentencing syste~ 

enacted legislation to create ne 0 er. tate, Washington, 112 has 
system; Washington's guid I' a determInate sentencing guidelines 
scheduled to go into effect

e i~e:h:r~i~~ter livelopme~t and are 
other States have enacted senten' e 0 9~4. 'Ylul~ several 
years, non0 of the other State sentcm~ reform legislatIOn In recent 
proposed Federal sentencing syste~n~lnglsly~tems are similar to the 

m a Important respects. The 

:~~ pProposed 28 U.S.C. 994(g) and (t). 
109 ro~osE:d 28 U.S.C. 994(1). 

SectlOn 225(a)(I)(B)(ii) of S. 1762 
::~ P~oposed 28 U.S.C. 994(0). . 
112 Mmnesota Stat. Ann. §§ 244 04 244 05 244 0 

Wash. Rev. C~de Ann. §§ 9.!J4A..010 t~ 9941' l6404.09, 244.10 (West Supp. 1983). 
proposal and the Mmnesota guidelin th '. . (1983-1984 Supp) (Unlike th F 
islature (see Wash. Rev. Code Ann. §~.94A.10fa9~~sfJ~~~»~) are t~ 'be enacted b~ t£~i~~ 

24-038 0-83-5 
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Pennsylvania,'13 California,'14 Illinois,"5 and Indiana 116 stat
utes, among others, create a determinate sentencing system but 
create a system of specific legislated sentences rather than a more 
flexible sentencing guidelines system. The Maine statute "' abol
ishes parole but does not create either a sentencing guidelines 
system or legislated sentences. South Carolina has established a 
sentencing commission that is in the process of developing guide
lines in the context of an indeterminate sentencing system."

8 

Sev· 
eral States, including Maryland, Massachusetts, and New 
Jersey, 11 " and numerous local courts have adopted such guide-

The National Academy of Sciences has recently published an ex-lines.12o 

tensive study and evaluation of all the research that has been done 
on State and local sentencing reform efforts. '2' That study con
cluded that, in every respect studied, the Minnesota sentencing 
reform had been more successful than any other State or local 
reform effort in achieving its goals of reducing unwarranted sen
tencing disparity, increasing emphasis on punishment for violent 
offenders, and avoiding unintended burdens on the prison 
system.

t22 
This finding is especially important to the consideration 

of this bill because of the substantial similarity between the Minne
sota legislation and this Federal sentencing reform measure. 

The National Academy of Sciences study concluded that the Min
nesota sentencing guidelines system was more successful in chang· 
ing sentencing behavior to reduce unwarranted sentencing dispari
ties for three reasons. First, the sentencing guidelines were re
quired by legislation rather than adopted voluntarily by' the courts. 
Second, the guidelines prescribed what sentencing behavior ought 
to be rather than merely describing past sentencing practices. And 
third, the Minnesota statute includfid a mechanism-availability of 
appellate review of all sentences outside the guidelines-to assure 
judicial compliance with the guidelines. The study also found that 
Minnesota was able to create a model of its criminal sentencing 
system that permitted it to test the impact of any given set of sen
tencing guidelines on its prison system, thus enabling it to fashion 
guidelines that avoided any unintended impact on the prison 

system. 

113

42 Pa. Cons. Stat. Ann. §§ 2151-2155, 2155 note, 9721, 9721 note (Purdon Supp. 1982-83). 
Pennsylvania law provides for rejection of sentencing guidelines by the General Assembly, Id. 
§ 2155(b). The Gene,al Asremhly adopted .. ntencinO goidelin" by ""tute in 1982, Id. § 9721 
note. Both the Board of Probation and Parole and the Commission on Sentencing are scheduled. 
to be abolished December 31, 1985, Pa. Cons. Stat. Ann. § 1795.6(b) (purdon Supp. 1982-1983). 

114 Cal. Penal Code § 1170 (W(?.£t Supp. 1983). 115 TIL Ann. Stat. ch. 38, §§ 10t}3-4-1, 1005-4-2, 1005-8-1, 1005-8-3, 1005-8-7, 1005-10-1, 1005-

10-2 (Smith-Hurd 1982). 116 See Ind. Code Ann. §§ 35-5IJ.-1A-7, 35-50-2-2(b), 35-50-2-3 to 35-50-3-4 (Burns 1979 and 

Burns Supp. 1982). 117 Me. Rev. Stat. Ann. tit. 17-A. § 1252 (West Supp. 1982). 
118 § 24-27-10 et seq. (S.C. Code QfLaws 1976). 119 Administrative Office of the Courts, Maryland Sentencing Guidelines Manual (Rev. ed. Oc-

tober 1982); Stare of New Jersey, Administrative Office of the Courts, Sentencing Guidelines 
Project, Report of the Sentencing Guidelines Project to the .4.dministrative Director of the Courts. 

120 See National Academy ~,f Sciences Report, supra note 45 at 2,61. 
121 National Academy of Sciences Report;, supra note 45. 
122 Id. at 27, 29-31, 192-93, 253. See also Minnesota Sentencing Guidelines Commission, Pre-

liminary Report on the Development and Impact of the Minnesota Sentencing Guidelines (1982). 

------..--- -----



\ 

64 

and one of them would be a non-lawyer. Non-government members 
would be paid at the daily rate for GS-18 Federal employees. The 
proposed legislation contains no language concerning the staff of 
the Committee, but the supporting materials indicate that the staff 
would be provided by the Federal Judicial Center and the Adminis
trative Office of the United States Courts. 

The Committee has given careful consideration to these recom
mendations of the Judicial Conference but has concluded that the 
provisions for a Sentencing Commission that are contained in S. 
1762 are preferable for a number of reasons. 

First, the reported bill requires all three branches of govern
ment, rather than only the judicial branch, to participate in the se
lection of members of the Sentencing Commission. This permits leg
islative branch participation in the selection of members of the 
body to which Congress will be delegating some of its authority 
to set sentencing policy. Presidential appointment of the members 
assures high visibility of the Commission, which the Committee 
thinks is important to the Commission's role in guiding this exten
sive change in Federal sentencing policy. Finally, the bill does 
assure the judiciary a role in the selection of the members and does 
place the Commission in the judicial branch. 

Second, the Judicial Conference bill would preclude membership 
on the guidelines drafting agency of former or senior Federal 
judges and of non-Federal judges. Since several judges in these cat
egories have been among the most articulate spokesmen for sen
tencing reform, the Committee thinks it is undesirable to preclude 
them from consideration. 

Third, the Committee thinks that the guidelines drafting agency 
should have full-time members at least until the initial guidelines 
are in place during its first few years. While the first set of guide
lines is being drafted and implemented, the Commission members 
will be very busy studying current sentencing practices, determin
ing the extent to which these practices should be changed or fol
lowed, and determining whether they need fine-tuning after they 
are implemented. In addition, because of the importance of the 
work of the Commission, that work should not be subordinated to 
other work of the members of the Commission. 

Finally, the Commi.ttee strongly believes that the Sentencing 
Commission should have its own staff. Of course, that staff should 
coordinate with and draw on the expertise of the staffs of the Fed
eral Judicial Center and the Administrative Office of the United 
States Courts, and the bill requires this coordination. 12 7 These 
staffs have highly competent personnel who have engaged in sen
tencing research, published sentencing data, and begun extensive 
data collection for assistance in implementing sentencing guide
lines. It would be a mistake for the Sentencing Commission to fail 
to draw on these resources. However, the staffs of the Federal Judi
cial Center and the Administrative Office of the United States 
Courts have numerous other responsibilities; the Committee be
lieves that it is important that there be a staff assigned only to sen
tencing reform responsibilities without conflicting demands on 
their time. 

127 Proposed 28 U.S.C. 995(b). 

65 

e. Government appeal of sentence 

A~other frequent criticism leveled at th b" . 
prOVIde the government with the e III IS that It should not 
ref~rms are to be effective in red p<?wer to aI?peal a sentence. If the 
parIty and achieving overall fairuClng hnwarran~e~ sentencing dis
there be a mechanism to a ness, owever, It IS essential that 
tences which fall below theP~ea}i on beha~f o~ the public those sen
ant alone can appeal there· I?E bable guidelInes.l28 If the defend
revie~ng courts to 'correct W:n i:' no .effect~v~ opportunity for the 
that IS patently too lenient A pp JllS~ICe ar~sIng from a sentence 
alone would not be an effecti~e~' e a e reVIew for the defendant 
appellate Court could ·reduce exc we~pon to fight disparity, since the 
equate ones. The effort to h .esslve sentences but not raise inad
might unintentionally resul~c. Ieve gredater uniformity, therefore 
tences to the level of the mo IIn.a grt· a ual scaling down of sen~ re enien ones. 

CONCLUSION 

The .sh~meful disparity in cri . I . 
the eXIsting criminal justice ~Ina sentences IS a major flaw in 
system is ripe for reform Co sys :m, and makes it clear that the 
method of sentencing wili {bec Ing Our arbitrary and capricious 
which confront the admin~~ t~ a p~na~ea. for all of the problems 
constitu~e a significant step f:~~~.O CrImInal justice, but it will 

The bill, as reported m t th . . 
r~form. The bill's swee' in ee l~ . ~ CrItICal ch;;llenge of sentencing 
dICial sentencing discr~ti;n p ~li:'I.onSt ar~ ~eslgned to structure ju
phase out parole release and kIna ~ ~n eterminate sentencing 
more certain. The curre~t effo~t c~ c~~~~nal se~tencing fairer and 
to reform the manner in wh' h ns lues an Important attempt 
The Committee believes thatiCth w~'l~entence convicted offenders. 
through in this area. e I represents a major break-

SECTION-BY-SECTION ANALYSIS 

" Section. 201 of the bill states that th' . . 
Sent~ncing Reform Act of 1983" IS tItle may be CIted as the 
SectlOn 202(a}(1) redesi t . 

United States Code with gnnea_ es at' number of sections of title 18 
the h'l ' w sec IOn numbers i d t ' m w I e making room for th ~ or er 0 preserve 
acted by section 202(a)(2) Amo t~ new ~entenClng provisions en-
are 18 U.S.C. 3579 and 3580 t~~ e t~~c~~ons that are redesignated 
the Victim and Witness Protectio~eA \ u fon provis~ons enacted by 
nated as 18 U.S.C. 3663 and 3664 Al~ to 1982, ~hich are redesig
become part of new cha t 232 . . he redeSIgnated provisions 
under ;section 202(a)(4) of fh:rbill of title 18, United States Code, 

SectlOn 202(a}(2) repeals the' " 
229, and 231 of title 18 th lroVlsIOns of Current chapters 227 
202(a)(1) and replaces them wi~h are n~t redesignated by sectio~ 
18. The repealed provisions are d' new cdabPters 227 and 229 of title 

ISCusse elow where pertinent. 
128 The Committee rd· ts th 

under the doubl· ec. e. argument that governm t 
U.S.C. 3742 (Re ~ JeoP

f
ar y prOVISIon of the Constitution S:endi appe~l wo~ld be unconsitutional 

VIew 0 a sentence). . SCUSSIon WIth respect proposed 18 
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CHAPTER 227-SENTENCES 

Proposed chapter 227 of title 18, United States Code, describes 
the types of sentences that can be imposed on Federal criminal of
fenders. Subcha.pter A contains general provisions relating to sen
tences for Federal offenses. Subchapters B, C, and D describe the 
sentences to a term of probation, to pay a fine, and to a term of 
imprisonment, respectively. 

SUBCHAPTER A-GENERAL PROVISIONS 

(Proposed 18 U.S.C. 3551-3559) 

This subchapter contains general provisions relating to the types 
of sentences that can be imposed on individuals and on organiza
tions, and to the considerations that should go into the determina
tion of an appropriate sentence. Section 3551 lists the types of sen
tences that may be imposed upon a defendant who has been found 
guilty of an offense. Section 3552 contains the requirements for 
presentence investigations and reports. Section 3553 lists the fac
tors to be considered by a sentencing judge in imposing sentence 
and sets forth the requirement that the judge state reasons for a 
particular sentence. Sections 3554 through 3556 describe the collat
eral sentences of an order of criminal forfeiture, an order of notice 
to victims of a fraudulent offense, and an order of restitution. Sec
tions 3557 and 3558 contain cross-references to other provisions of 
title 18 and the Federal Rules of Appellate Procedure relating to 
appellate review and implementation of sentences. Section 3559 
specifies how the classification system created in section 3581(b) ap
plies to offenses that are not specifically graded by letter grade. 

SECTION 3551. AUTHORIZED SENTENCES 

1. In general 
Section 3551 outlines the authorized sentences for defendants 

found guilty of Federal offenses. It requires that each Federal of
fender be sentenced in accord with the provisions of the subchapter 
in order to achieve the general purposes of sentencing. It lists sepa
rately the kinds of sentences that may be imposed on individuals 
and on organizations and the combinations of kinds of sentences 

that may be imposed. 

2. Present Federal law 
Section 3551 has no direct counterpart in current law. Generally 

each statute in current law that defines a criminal offense specifies 
the maximum term of imprisonment or the maximum fine, or both, 
that may be imposed upon a defendant found guilty of violating the 
statute. A few statutes also specify minimum sentences that must 
be imposed.u9 Current law also rarely distinguishes between indi
viduals and organizations for sentencing purposes. Thus, present 

129 Most statutes that specify minimum sentences do not create mandatory minimum sen
tences of confinement, since they do not preclude the suspension of sentence, or the placement 
of the defendant on probation or parole. Compare the apparent mandatory minimum sentence 
applicable to a first offense under 18 U .S.C. 924(c) with the mandatory minimum sentence appli-
cable to a second offense under the same provision. 

67 

law fails to recognize the u 1 . sources of these two cate . sua dIfferences in the financial re-
acco~nt the greater fina~~f~is hof def:nd::;n~s and fails to take into 
nanclal gain to the criminal hrm 

0 vlCtnn;s and the greater fi
perpetrated by organizations. t at characterIZe offenses typically 

. Nor does current law adduc th n~po~ed on a particular type e of d tlpeJ of sentences that may be 
contalI?- only general provisions fi e en ant .. The present statutes 
e?CecutlOn of most sentences and ~r. s~sp~ndlng the imposition or 
tIoFn, rather than imposing or execu~in p :l!lg defendants on proba-

lnally, current Federal law ~ elr sentences.
130 

the need for a sentence to carr conia1ns n~ general statement of 
however, contain several ver y o~ ~ particular purpose. It does 
apply only to certain cate o~i:ieClahzed sentencing statutes that 
young adult offenders 132 ~ert ' o~ offenders-youth offenders 131 
gerous special offend~rs 134 ald drug users and addicts, 13 3 dan
ers 135-and that tie th~ir r~n" angerous special drug offend-
that ,t1;e purpose of the sent:nc:~I~~:a~O co~~~ssional statements 
pervlslon,137 or incapacitation.13s men, treatment and su-

3. Provisions of the bill, as reported 
Subsection (a) provides that d fi eral offense shall be sentenced 8: e enddnt foun,d guilty of any Fed-

the chapter "so as to achieve lfh accor ance WIth the provisions of 
graphs (A) through (D) of secti e purposes set forth in subpara
are applicable in light of all th 3~53(a)(2) to the extent that they 
Pdaragraphs referred to set forth ~hClrbuJ?1stances of the case," The 

et,errence,139 incapacitation' e a:'lC purposes of sentencing-
ThIS part of ~ection 3551 is d~si:~j~mthment, and reh!ibilitation. 
upon the objectives to be achieved b 0 thCUF the sent~nc?lg process 
system and to encourage the lye ederal CrimInal justice 
such as probation fines im ris emp oyment of sentencing options 
a Wh~ion tailo!ed' to achi(:vt th~s~~~[ti Of cObn:bi~ations thereof, i~ 

lIe the bIll, as reported cont' p e 0 ~ect.lves. 
four purposes of sentencing' the ens a ?~tgreSslOnal statement of 
purpose of sentencing over ~notl omml ee has not favored one 
volves a term of imprisonment l!~r Wh~iPt where the sentence in
commented on the bill prefer th fIe some of those who have 
vored over the others or ind. d ath one purpose or another be fa-, ee, at some of the listed purposes 

130 18 U.S.C. 3651 
131 Federal Youth C f ~:: 18 U.S.C. 4216. orrec IOns Act, chapter 402 of title 18, United States Code 

134 18 U.S.C. 4251 et seq. . 
18 U.S.C. 3575 et seq 

135 21 U.S C 849 . 
136 E .. . .g., 18 U.S.C. 4216 (yo un d It ff, ~:~ §~eUp~{';f!l5~)84nd (c/ a u 0 enders) and 4253 (certain drug users and addicts). 

3775 78' SR' t ' Stat. 922-23 (Organized C· Co 13; The 'subre~t~of' g91-617
l
a

d
t 83 (1969); see also 21 UBeC 849

t
(rt)01 Act) (Oct. 15, 1970); 18 U.S.C. 

St t Fl J enera eterrence as b' " . ~4~sS:cti~s:.' gg~2r~)2d 52~ (1st Cir. 1974). a asIS for imprisonment was discussed in United 

whether to impose a provIdes, h?wever, in light of current k 
prisonment, the sent:~~it;:;j~dgf :n;h~isldnment a!ld in determin~~Wfh~gl~;gthi:' I'fn dtetermin~ng 
means of promoting co t' u recognIze that "imp' . 0 a erm of Im-
acted b~ section 207(a) ~Hh~Obht~o~~~ab~hitation." Proposed ~:~ti:e9~4(k)o~ f'~1 aP2P8ropriate 
approprIateness" of using h b.'l' I es at the sentencing gu'd l' 0 Ie, as enimposing a term of . . re a I Itation or availability of c t! e mes should reflect the "in-ImprIsonment. orrec IOns programs as the basis for 
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. h 141 the Committee believes that 
be deleted from the bIll alto get er hould be considered in imposing 
each of the four st.ated purpos~hs Committee also recognizes that 
sentence in a partIcular caseb ~ng on the imposition of sentence 
one purpose may have more earl . ur ose has. For example, ~he 
in a particular ~a~e ~han anotf:r ~n i~portant role in sentenCIng 
.purpose of rehabIlItatIOn mab ~ioi:. with the condition that he J?ar
an offen~er to a ~erm of pro a f tudy while the purposes ?f Ju~t 
ticipate In a pa~Icular ~~u;se ~:y be important consideratIOns lIi 
punish~ent and mcadpaci a. lIn t offender to a relatively long term 
sentencIng a repeate or VIO en 
of imprisonment. f t' 3551 specifies that an individual offend-

Subsection (b) 0 sec an bation fined or imprisoned as pro-
er must either be place on pro . g 'the i~position of such sen
vided in the subchapter~ gov~r~lln of at least one of such sen
tences. It requires the ImposItIOn fine or any of the sanctions au
tences.142 It fu~her st4ate3s55th5at a 3556 may be inlposed in addition 
thorized by sectIOn 355 , , or 
to any other sentence. t f probation as a' type of sentence, 

Subsection (b) treats a ~rm o. sition or execution of a sen-
rather th.an as an aiter~~~rSeu~~e~~~~ (b) also eliminates the split 
tence as In current aWe f' . onment is followed by a term of 
sentence in which a b=-nn 0 lIDPrlS 
probation. 144 . nization that is convicted of a 

Subsection (c) requIreS thdt,:n O~!:m of probation 145 or to pay a 
Federal offense be sentence f 0 a h sentences must be imposed. In 
fme, or both. At le~st ,one 0 su~ an a propriate case, be ma~e 
addition, an organlZaftIO!l !llar'f~rleitureP an order of notice to VIC-
subject to an order 0 c~lIDI~a , 
tirns, or an order of re~tltutIOn. ss rovided, as an equiva-

S. 1, as introdu~ed IJ?- the 93rdfo~0~~~div1dual offender, that an 
lent to a term of Imprisonmdft 'ts ';-right to affect interstate: or 
organization could be barre. rom ~ the maximum length of tln1e 
foreign commerce" for 3: pedlo~ up ~fense of the same seriousness 
that an individual convlC~e ~4:B~cause the Committee was con
could be sentenced to P~l~O?-. . t too readily be used in an inap
cerned that such ~ prov~s~on mI~hdeleted in the reported version of 
propriate case, this CP'roVlsIOn ~~ Instead S 1437 took the approach 
S. 1437 in the 95th. ongress. niz~tion could be barred, as a 
that, in an appropr~ate case, an o:~~ in a particular business ?r 
condition of probatIOn, froJ:?- eng

h ~ ';usiness only under stated Clr
could be ordered to engage In suc 

. M 23 1983)' Subcommittee Criminal 
141 See, ~.g., Crime Control ts8~ ~590int87t8~8a~rgi:inaiYCod~ Hea~ings, Part XVI, at 11957 

Code Heanngs, Part xm, at , , . °te f "un-
d 11962 d' th t there be an alternative sen nce 0 I 

an14~ ,!,he 'Na~ional <1,m~s~0R: ~~o§§3301,a~~00s) h~ :r:ot been a~opted by ~he tC~F:;;J!tlJ 
conditlOnal d~har~~te (Fthat it ~ both illogical and unWISe to c10nVlct a d~~r~:~ase a similar 
~ff:n:etoJ~hout~~OS~g ~ny S!1nction f: ~~~~ r:i:~~~d~f~roba~io~~thout supe;vision. See 
result can be achieved by Imposmg a sen n 
sections 2101(b) a65~ 2§03'd'scussion of subchapter B of this chapter. 

143 18 U.S.C. 3 . ee USC 3563(bXll) and 3583 U; 't d States v 
144 But see proposed 18 ., J. d bation under current law. See, e.g:, h at e 1 372 F' 
145 A: cor:poration may ,beFP2ldac58 (7~hPCir. 1972); United States v. J.C. Ehrlte 0., nco . 

Atlantte Rtehfield Co., 465 . 
Supp. 768 (1). Md. 1974). 

146 Section 1-4Al(c)(1). 887 (1977) 
147 See S. Rept. No. 95-605, at . 
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cumstances.148 Such a condition of probation would, of course, 
apply only for the duration of the term of probation. 

Business groups, however, continued to express concern that the 
probation condition prohibiting an organization from engaging in a 
particular business might encourage misapplication to a business 
that had committed a regulatory offense but that was otherwise a 
legitimate business. While the intent of the Committee had been 
that the conditi"n barring the conducting of a particular business 
shall be used only for an organization that conducted business in a 
flagrantly illegal manner, the Committee understands the concerns 
of business that the condition might encourage misapplication to 
the economic detriment of a legitimate enterprise. The Committee 
also believes that the situation in which an organization operates 
in a totally illegal manner is relatively unusual, occurring most 
frequently .in cases where a business exists only as a front for those 
individuals, 'l;vho use it for their own fraudulent purposes. Accord
ingly, this; condition of probation has been further modified by the 
Committee. ~rhe bill now provides that the condition prohibiting a 
defendant from engaging in a particular business shall apply only 
to an individual offend~~r. In the rare case in which an organization 
operates in a generally illegal manner, the sentencing judge can 
rely on section 3563(b)(20), the general authority to set appropriate 
conditions of probation for the organization, and under section 
3563(b)(6) carl also bar an individual offender, such as an officer or 
even sole proprietor of a fraudulent business, from engaging in a 
particular b nsiness. 

The Cor.ll:nittee believes that sectior 3551 provides the basis for 
achieving (:.1, nsiderable flexibility in the formulation of an appropri
ate sentene3' for each particular case. The combination of this sec
tion, the lTJl ';'I:'e detailed description of sentences that appears in the 
following st~ 'I:;,chapters, the purposes of sentencing set forth in sec
tion 3553(a)(i :'), and the provisions for sentencing guidance to the 
judges set fQl ~th in section 3553 of this title and in proposed chapter 
58 of title 2::,149 should permit enough flexibility to individualize 
sentences ac, :ording to the characteristics of the offense and the of
fender, whU, at the same time resulting in the imposition of sen
tences that t "eat offenders consistently and fairly. 

SECTION 3552. PRESENTENCE REPORTS 

1. In general! 

Section 3ci J,2 requires the preparation of a presentence report by 
a probation I fticer in accord with the provisions of Rule 32(c) of the 
Federal Rulf is of Criminal Procedure, permits the court to request 
a presenten(: ;~ report by the Bureau of Prisons or by psychiatric ex
aminers in a ppropriate cases, and requires the court to assure that 
these preserl;ence reports are made available in a timely manner 
to the defen lant and his counsel and to the attorney for 1I;he gov
ernment in i ccord with, and to the extent permitted by~ the provi
sions of Ruh· ,32(c). 

148 See S. 1437, '5th Cong., 1st Sess., proposed 18 U.S.C. 2103(b)(6). 
149 See section. '7 of the reported bill. 
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2. Present Federal law 
The basic provisions dealing with presentence reports are cur

rently found in Rule 32(c) of the Federal Rules of Criminal Proce
dure. Subdivision (c)(l) of Rule 32 requires that a presentence 
report be made unless (1) the defendant, with the permission of the 
court, waives it, or (2) the court fmds that the record contains suffi
cient information and explains this finding on the record. The pro
bation service is given wide discretion in determining the informa
tion to be included in the report,150 The rule specifically mentions 
the prior criminal 'record of the defendant, the circumstances of the 
offense and those affecting the defendant's behavior, and informa-
tion concerning restitution needs.

151 
The form used for the presentence reports is recommended by 

the Probation Division of the Administrative Office of the United 
States CourtS. 152 Since July 1, 1978, as a result of those recommen
dations~ Federal judges have received information in the presen
tence report regarding the parole guideline that the probation offi
cer believes the Parole Commission will apply to the defendant if 
he is sentenced to a term of imprisonment,153 and information con
cerning sentencing practices for the offense. This information 
shows the types and ranges of sentences imposed nationwide and in 
the judge's district for the type of offense (such as drug offenses) 
and shows the average number of months of imprisonment or pro
bation those offenders received. The information does not include 
offense or offender characteristics, but the Administrative Office of 
the United States Courts is expanding its data collection in order 
to provide more detailed information. The judges also have availa
ble to them the Sentences Imposed Chart which shows all the sen
tences imposed in Federal court under each provision of Federal 

criminal law. 18 U .S.C. 4205(c) provides that the district court may commit a 
convicted offender to the care of the Bureau of prisons for a more 
detailed study and analysis. The commitment is deemed to be for 
the maximum term of imprisonment prescribed by law. The results 
of the study must be reported to the court within three months~ 
unless the court grants additional time, not to exceed three 
months, for further study. The court is then required to place the 
defendant on probation, affirm the maximum sentence already im
posed, or reduce the sentence. Under 18 U.S.C. 4205(d), the report 
may include information "regarding the prisoner's previous delin
quency or criminal experience, pertinent circumstances of his 
social background, his capabilities, his mental and physical health, 
and such other factors as may be pertinent." The provision does 
not prescribe who should conduct a mental health examination. 

150 United States v. Tucker, 404 U.S. 443 (1972). 
151 Fed. R. erim. P. 32(c)(2), as amended by section 3 of the Victim and Witness Protection Act 

of 1982,96 Stat. 1248, 1249. See S. Rept. No. 97-532 at 11-14 (1982). 
152 The Presentence Investigation Report, Division of Probation, Administrative Office of the 

United States Courts (1976). 153 The determination of the applicable guideline made by the probation officer is, of course, 
not binding on the Parole Commission, which can, and frequently does, determine that a differ-

ent guideline applies. 
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3. Provisions of the bill, as reported 
Section 3552 amends current la t ports contain the information w 0 assure that presentence re-

sentencing decision in the n:.cessa~y t<;> make. an. appropriate 
Under subsection (a), presentence sen ~nClng guId.elInes system. 
pared by probation offic repor s are requIred to be pre
Rule 32(c) is amended b er~Iieu~~rant to t~e provisions of Rule 32. 
presentence report unles~ the jud~:ofi rdqu:~e t tke 

preparation of a 
formation Uto enable the meaningf In s . a e has sufficient in
ity.pursuant to 18 U.S.C. 3553" Th ulde~erdse of sentencing author
waIve the presentence reort· e e en ant would not be able to 
is important that the se~ten~i~ ~e can under c~rrent law, since it 
sufficient information from wh· g~~dgd tassu~e hImself that he has 
tencing guideline. IC 0 e ermIne the applicable sen-

Pursuant to the recommendati f . . 
Committee on the Administration OlfSth

O 
;heb J';1dIClal Conference 

Committe.e deleted from proposed ~8 U eS JO 20aOti2°l!- System, 154 t~e 
troduced In the 95th Co . . . l~ S. 1437 as In-
3552 in the reported bift~:~a prettec:ssor to proposed 18 U.S.C. 
viction of a defendant before th age a wou~d ha,:e required con
conducted. Rule 32 of the FAder~~sfnte~c ~n,:estigation could be 
amended in 1974 to author~e th u e~ 0 rlIDinal Procedure was 
gation prior to conviction provid dakfn;~f a presentence investi
~ay not be disclosed to' anyonee u o~·f at. tl1;e report's contents 
Judge may inspect the presenten n 1 COD;VlctlOn, except that a 
?f the defendant. This section . c~ ~epodrtdWIth th~ written consent 
In this regard. IS In en e to continue present law 

In its testimony in the 97th Con .. pressed concern that the pro .. gres;, the JU?ICIal Conference ex-
could be construed to requir:~~~: ~ sUbsi,ctI?n (a) as introduced 
pares the presentence investigat· edPro atlOn officer who pre
o~ the particular court sentencin~~hand fePa

rt n:~~t be an officer 
WIth a suggestion b the C £ e e en ant. In accordance 
amended by the Com~ittee to on e~enci' subsection (a) has been 
cer may make the presentence~~v: ~.ea~. that adn

y 
probatioD: offi

sures that, for example if a de£ s Iga lOl!- an report. ThIS as
district in which the in~estigati::d~t l~~ lIved in mor.e ~han one 
essary for a probation officer f hS ou e. conducted, It IS unnec
distant district to complete th~ i t e ~~nt~nCillg court to travel to a 
a probation officer of the distan~vd~ ~g~\IOtn; he can instead call on 
the investigation. IS rlC 0 conduct all or part of 

To assist the court in determinin . t h .. case fits, and whether s ecial .g. In <;> w at guIdelIne category a 
~8:rrant the imposition ofPa sentE:~~g:~In~ or aggr~vat~ng factors 
~stIng p~ovisions of Rule 32(c)(2) (A) and t~~h that guId~hne, the ex
ill subdIvision (c)(2)(A) of the R 1 d ave been Incorporated 
205(a)(5) of the bill as reported ~o e r an are amended by section 
an~ characteristics' of the defe~dant~,fe.r generally: to u~he history 
qUIrement of section 3553 that th . d In con.ormity With the re__ ~._ e JU ge conSIder these matters in 

~:: Su?c~mmittee Criminal Code Hearin Part XIII 
CrImmal Code Hearings, Part XVI, af'h021: ' at 8940. 
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imposing sentence. The Rule has been further amended to require 
that there be included in a presentence report: 

the classification of the offense and of the defendant under 
the categories established by the Sentencing Commission 
pursuant to section 994(a) of title 28, that the probation of
ficer believes to be applicable to the defendant's case; the 
kinds of sentence and the sentencing range suggested for 
such a category of offense committed by such a category of 
defendant as set forth in the guidelines issued by the Sen
tencing Commission pursuant to 28 U.S.C. 994(a)(I); and an 
explanation by the probation officer of any factors that 
may indicate that a sentence of a different kind or of a dif
ferent length than one within the applicable guideline 
would be more appropriate under all the circumstances [as 
well as] any pertinent policy statements issued by the Sen
tencing Commission pursuant to 28 U.S.C.- 994(a)(2). * * * 

The provisions of existing Rule 32(c)(2) (C) and (D) are carried for
ward unchanged as Rule 32(c)(2) (D) and (E). 

Subsection (b) of section 3552 partially incorporates and revises 
the provisions of 18 U.S.C. 4205(c). The bill provides that if the 
court desires more information about a convicted defendant, either 
before or after receiving the presentence report and any report con
cerning the defendant's mental condition, it may order a study of 
the defendant. The study shall be conducted in the local communi
ty by qualified consultants unless the sentencing judge finds that 
there is a compelling reason for the study to be done by the Bureau 
of Prisons or there are no adequate professional resources locally 
available to perform the study. 

The provision that presentence studies be conducted locally 
where possible was added to maximize savings of time and money 
by reducing the need to transport Federal prisoners to distant Fed
eral installations within the system and to avoid the practice of 
giving certain defendants a "taste of jail" under the pretense of 
sending them to a prison facility for the purpose of a pre-sentence 
examination. The bill amends current law by reducing the maxi
mum period for the study from six months to 120 days (60 days 
plus a maximnm 60-day extension) in order to advance the time for 
final sentencing while still allowing an adequate period for study. 
The Commitllae has amended the bill to specifically require that 
the court ord.er for a study specify the information sought by the 
court. This will assure that those preparing the report will focus 
their attention on the issues of most interest to the court. The re
quirement is also consistent with the shortened period for prepara
tion of the report. The preparers of the report are required to con
duct a complete study of matters specified by the court and of any 
other matters they believe are pertinent to the factors that the 
judge must consider pursuant to section 3553(a) before imposing 
sentence. Before expiration of the study period or any extension, 
the study must be reported to the court. The report may contain 
any information that the Bureau believes to be pertinent to the 
sentencing decision. The report is required to include the Bureau's 
recommendations as to the sentencing guidelines and policy state
ments issued by the Sentencing Commission pursuant to 28 U.S.C. 
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994(a) that the p b I' case. reparers e leve to be applicable to the defendant's 

Under current law 156'f d fi d . 
of the Bureau of Pris~ns forast~d~n a?t ~s committ~d to t~e custody 
t~ have been sentenced to the m ~rIor °tsentenc~ng, ~e IS deemed 
hIS offense. After the stud th ~mu:rJ?- erm of ImprIsonment for 
reduces it, or places the d~fend Jutdge elthbr affirms that sentence, 
(b), the temporary sentence is e~n on pro ation. Under subsection 
purposes. as a provisional senten!resslJ l~elle~ for adlD:inistrative 
ed, the Judge will impose a final,:n w e~5\ e study IS complet
sentencing alternatives and proced entence'l b under the various 
ter. Thus, the judge will be maki ures aval a Ie. under. the chap-
all the necessary information has ~g the b~et;tenClng deCIsion after 
requ!red to adjust a sentence tl :e~ 0 allned rather than being 
maxImum level. la as a ready been set at the 

Earlier versions of this . . . to return the defendant t~r~vlslon requ~red the Bureau of Prisons 
ife curren~ bill places this ~~~o~~b~g t!>t'h ~heseunt~nce study. 

arshals, SInce no change in this curr tWIt, e nlted States 
Subsection (c) adds a new .. en prac ICe was intended. 

per!llits the court to order a ~~~:~~n to the l~w ~hat specifically 
atrIC examiner concerning the curre~~ce eXf~llnatdl?~ by a psychi
f~ndant. The examination would be men con l~lOn of the de
tlfied psychiatrist or clinical pSYChOron.d~cJe~ by a lIcensed or cer
The court would have the authorit tOg:t . eSlgnated by the court. 
aminer if it found this to be y ~ t eSlgnate more than one ex
vided with a written report tira~r~~t~d e'd The court wou~d b~ pro
and present symptoms ad' t' e the defendant s hIstory 

I 
. ,escrlp IOn of the psy h' t . . 

?a , and medIcal tests used and th . I c la rIC, psychologI
lngs and prognosis, and an elr resu ~s, th~ examIner's find-
have on how the defendant~ recommendation the examiner may 
tence. The examination would bentaldhe~l~h should affect his sen
unless the defendant was i e con uc eCl.. on an outpatient basis 
j~dge could request the ex~:r~:;i~~d :p:dln

g sent~ncing, and the 
bon or defense The 'ud e I WI out a motion by prosecu
section if he th~ught {he g de~~u dd o:der an examination under this 
the ~entencing decision. For e~ an s me~tal con~ition ~ight ~ffect 
conVICted defendant's emotio Jmpl~l a Judge mIght belIeve that a 
fashioning an appropriate se::te pro ems .should be considered in 
a psychiatric examiner as to wh~~~' a~ WIsfd tb

o 
seek the advice of 

to deal with them in a ri . er 1 wou e more appropriate 
lowing a brief prison ter~.son setbng or on an outpatient basis fol-

A new subsection (d) dd d b Congress 158 and amenci:ds .a thO t the Committee in the 96th 
judge assure that the re ort In IS ongress to require that the 
disclosed to the defend:nt shprepared rursuant to this section are 
government at least 10 da'ys ~r~ou~seth a~d the attorney for the 
The 10 day minimum disclosure pre? d e at be set .for sentencing. 
fendant. rIO may e waIved by the de-

~56 18 U.S.C. 4205(c). 
57 See proposed 18 USC 3562(b) 35 3 

158 See S. 1722, 96th Co~g. 1st Se~ 7§ ig1 and 3582d(b) concerning degree of finality , ., ,propose 18 U.S.C. 2002(d), as reported .. 

/ 



\ 

---------~ 

74 

The 10 day mInImum for disclosure of the presentence report 
was added by Senator Kennedy in response to concerns raised by 
the defense bar that the practice concerning availability of presen
tence reports varies significantly from district to district, and even 
within districts. Under a sentencing guidelines system, the presen
tence report is a critical factor in sentencing. It is extremely impor
tant that the report be accurate and complete. Disclosure to both 
the government and defense counsel well in advance of the hearing 
will provide an opportunity to correct any deficiencies in the report 
before the sentencing hearing. 

The disclosure is to be made pursuant to the provisions of Rule 
32 of the Federal Rules of Criminal Procedure. Thus, disclosure 
may be in the form of an oral or written summary by the judge of 
portions of these reports if the judge finds pursuant to Rule 32(c)(3) 
that the report contains "diagnostic opinion which might seriously 
disrupt a program of rehabilitation, sources of information ob
tained upon a promise of confidentiality, or any other information 
which, if disclosed, might result in harm, physical or otherwise, to 
the defendant or other persons." The Committee believes that 
timely reports to the parties of the information on which the judge 
will base his sentencing decision are important to assure that coun
sel are prepared to address hearing questions relating to the appro
priate application of the sentencing guidelines to the defendant. 
Section 205(a)(6) of the bill amends Rule 32(c)(3)(A) to require dis
closure of the information required in the presentence report under 
Rule 32(c)(2) but to preclude disclosure of the actual sentence rec
ommendation of the probation officer preparing the report. 

The provisions of section 3552 thus will provide a court with the 
resources necessary to acquire adequate information about a con
victed offender, including recommendations from the probation 
system and, if the judge believes it would be helpful, from the 
Bureau of Prisons or a psychiatric examiner, in order to assure a 
sound basis in fact for the sentencing decision. The section also as
sures that the defendant and the government have sufficient infor
mation concerning the basis for a sentencing decision to enable 
them to prepare for the sentencing hearing. 

SECTION 3553. IMPOSITION OF A SENTENCE 

1. In general 
Section 3553 lists the factors that a judge should consider in im

posing sentence. It requires the court to impose sentence within the 
sentencing guidelines unless an aggravating or mitigating circum
stance exists that was not adequately considered in the formulation 
of the guidelines and that should result in a different sentence. It 
requires that a sentencing judge state reasons for the sentence im
posed. Finally, it contains special provisions concerning presen
tence procedures to be followed if the court is considering imposi
tion of an order of notice pursuant to section 3555. 

2. Present Federal law 
One of the most glaring defects in current sentencing law is the 

absence of general legislative guidance concerning the factors to be 
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considered in . . 
th £ ImpOSIng sentence 159 Th' 
so~s fu; i~a~s~~e sentenping judge is notsr:~T:t is aggravated by 
mulate his ~wn ~da partIcular sentence. 160 E~ch e~ JO s~ate his rea-

:~~c~el:~~:ednii,~:Seff~gf;h~t e~~J;fu~~ ~ho~~hd~~~d 1;: ~:~~~ 
tences imposed by diffleesruenltt ~s dun warranted dispariti:vseaomn the sen-

JU ges. 161 ong sen-
8. Provisions of the b 'll 

l , as reported 
. Subsec:tion (a) sets out the . 

::;':li!~ct"o~te J,entence to.l:c:-~o~jd~ ais p~~i?irrd to consider 
tion, imprisonment approprIa~e t:ype of sentence tcu afi case. This 
th~ sentence. ' or a combInatIOn thereof) and t~'1h Ine, p!oba-
. Subsection (a)(l) directs t . e seventy of 

cIrcumstances of the offe he Jdudge to consider the tIn t 
the defend t " U nse an the hist d a Ure and 
things as ~h ' nder this provision the °J·id an characteristics of 
wea e a~ount of harm dor{ b ge must consider such 
ticip~~ i:sth.!rned or used, whether ~he ~e}~~d offense, whether a 
minor way and ~~ntshe or part.icipated with ot::t ~as a lon~ par
mitig t· '. e er there were . rs In a major or 
the his~~~y c!:~d~ht:ncets ~ur!oundin~hl~fi~~~~ar W1ghravating or 
consider such rac enstlCs of the defend . I. respect to 
well as the na%~~e~~ds ftpecriminal history ~tth~hd J~udgde must 
All of th . elect of any pr' '. elen ant, as 
;~kIroFri:~: c~~~i~er::!i~s h~ o~ers th:;~h~s j~~l~Ib:fi::~C~i~b~ 
The; ~~e~Ida~t policy stat~ments s~~idsI~g Ihow the sentencing 
Circumstances ~~ ~:~fortshethJutdge to determi~E ~~~t~:l~ tdhefendant. 
sentenci 'd' a were not t k' ere were 
outside lh~ ~~I~~~bi: agun~ thl.at call for th: fut~o~i~io:c~funt in

t 
the 

Subsection (a)(2) . 1 e Ine, a sen ence 
of sentencing befor:~qUlre~ the judge to consider th D 

The ~rst purpose l~fedI~g th particular sentence. e OUr purposes 
~~~vi~n~usness ?f the offense, ~o ne;od for the sentence Uto reflect 
tially :h~u~Ju~~dlsh~e~~t for the olfen:~I~~ t2e~h~t for law, and to 
sentences; it is a~~~h s concept-should be refle~~e~urfosel-~ssen-
fleet the gravity of ~hewd~f~~d~~g thadt the sente~C:a:J!o~d :~~ 

s con uct. From the pubI' 1 
159 As d' IC S ISCUSBed in co t' , 

to specialized categories n~}e~ IOn WIth sectio!1 3551, a numb ' 
S~~Sce Mder the specializef:~~~~s offer lImited legislativ!r ;iid:ntencmg statutes applicable 

161 F!de l~ankel, ,criminal Sente~ces La ' nce as to the purposes of a 
dr,idge, Th;Sec:~:tci~ug"tS~UdYt' supra n~te 18 ~tM~f °to'rdUerl~ 939(-4

19
9 (1972), 

mlttee C' , 1 • oen encmg 8t d 'A D • - 81)' A. P .' 
162 It h~bna Code Hearings, Part XI ~t~101"" /", "t to the Judgp;o (1974) artndge !lnd W, El-

be the sole pu cen sugfgested that one aspect of th' . . ' \'Xcerpts In Subcom-
Cod H ' rpose 0 sentencing S T' IS :purpose of se tEl· ,. 
ish'::en~a(i9'6), PW;;i~I~~ a~ 8977 -:78eands19~2~l3?~!niIew h0Do~i:;~h~l§u'~~!:~~~b ~h~U11 
:~;~~~: fh~~~h:rP~~~~~~~ ~T}Ef~1! i~~ls~stl~:~~~Vti:¥itt : iif~~!i~h/~1d f:~~~sf~~ 
~~5;~~~g:!f!:~=~~;:~¥~it::::~;1~!:~i!;:i~~d! 
"just" if ~hserffiusdcriminal history mig~tube ; Incapacitation for an exte~ed d a te.rm of imprison_ 

e 0 en er's criminal reCord w approp~jate where such a I e penod of an offend-
ere not conSIdered. ong term would not be 
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fat e and length that will 
standpoint, the sentence sho~ld ~~'~gS t~ harm done or threat
adequately reflect, amo~1;t p~blicl int~rest in preventing a recur
ened by the offense, an ~ defendant's standpoint the sentence 
rence of the offense. From e nder all the circumstances of 
should not be unreasona~l~Jte~S~u~stantiallY from the se~te~ce 
the case and sho~l~ no 't t d defendant convicted of a sImIlar 
given to another SImIlarly Sl ua e 163 
offense under similar circumstaI1:ces·is to deter others f::-om com~it-

The second purpo~e .of sen~encmr im ortant in the area of whIte 
ting the (rtf.'.lUSe. ~hlS l~'lartI~r~~r c~imi~als often are senten~~d to 
collar crime. Ma~or w 1 e C? risonment. Unfortunately, thIS cre
small fines and ~lttle or no l:,np ffenses are punishable only by a 
ates the impresslOn that .cer aln 0 a ~ost of doing buslne~ss .. 
small fine that can b~ wrltten

t o~ fue public from further Crlmes of 
The third purpose IS to pr? ec J • rtant for those offenders 

the defendant. Tl:is is. parthlcularly e~fJdo serious violations of the 
whose criminal hIstorIes s ow rep 
law. . ' d ehabilitation. During the hear-

The fourth. purpose IS ~~ pro;; th~ Federal Crimin~ 90de, argu
ings concernIng the re~~lOn h bHitation should be elImll~ated c01l?-
ments were advanced tare ~ The Committee has reJected thIS 
pletely as a purpose of se~::nc~~ retained rehabilitati?n and c~r
view. Instead, the Con:-ml ~r ase of a sentence,164 while .recognlZ
rections as an approprIat~ f d that "imprisonment IS not an 
ing, in light of current 0':- e gc~rrection and rehabilitation".165 
appropriate means of promo Ing cin Commission "insure that 
It has also require~ th~t the Sen;e8te i~appropriateness of impos
the [sentencing] guIdelInes f r.efl;~isonment for the purpo~e of red had 
ing a sentence to a term 0 lID . eli the defendant WIth nee e 
bilitating the def.end.ant or P:ro~ ng edical care, or other correc
e.J.ucational or vocational tramlng, m 
. t t" 166 . :1 t' . for-tIonal trea men . . . l' ortant conSlaera lOn m . . 

Rehabilitation IS a particular Yl1m~ on probation. Their partI~l-
mulating conditions for perso~s p :c~ or vocational training, or In 
pation in such programs as ~h~~: ~~r persons with em?~ional prob
treatment programs such as

bl 
might be made condItions of pro-

lems or drug or ~~co~ol pro el.aS, . 
bation for rehabIlItative purposes't that efforts to rehabilitate P:1S-

The Committee does not sugges ·thin the prison setting 
oners should be abandoned. Pro~~~:nrance the possibility of re
should be available and encourage. 1 the purpose of rehabilita
habilitation.167 Also, as noted preVIOUS y, 

n dded by section 207(a) 
163 See proposed section 994(bXl)(B) of title 28, United States Code, U.J a 

ot' the bill, as reported. CD) 
164 Proposed 18 U.S.C. 3553(11)(2) . . It is understood, 
165 Proposed 18

8
U
U

·S
S
·% ~~~~~). as added by section.207(a) of the re¥o:~te~~l~g in a particular 

166 Proposed 2 - ... ..' fInds that the primary purpose 0 rose !;hould be re-

k~~d~f~~~~t~~l~be~~:r~:~~~ id~N~~a~:~~~~~h~td te:\~;~~~~!~l~~~n~~:~h~if:~ 
habilitation, the recomfe:::ri~ such deterrence or inCal-;J.d91tatl~h~hll~w.ion. A balancing of 
to be the best means 0 Id t be the best means of proVl mg r 
that such a sentence wou no . 24)· N Carlson, 
c~mpeting intereats is necessaty. (tatement of the Department of Justlce, p. , . 

167 Crime Control Act He2aAg~1 ~5 1983). 
Prisons: A Scarce Resource, (pn , 
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tion is still important in determining whether a sanction other 
than a term of imprisonment is appropriate in a particular case. 

In setting out the four purposes of sentencing, the Committee 
has deliberately not shown a preference for one purpose of sentenc
ing over another in the belief that different purposes may play 
greater or lesser roles in sentencing for different types of offenses 
committed by different types of defendants. 16s The Committee rec
ognizes that a particular purpose of sentencing may play no role in 
a particular case. The intent of subsection (a)(2) is to recognize the 
four purposes that sentencing in general is designed to achieve, 
and to require that the judge consider what impact, if any, each 
particular purpose should have on the sentence in each case. 

Subsection (a)(3) requires the judge to consider all sentencing pos
sibilities. The Committee added this provision to the sentencing 
provisions in the Criminal Code in the 95th Congress. The provi
sion was added in I'esponse to two concerns: (1) prison sentences 
are imposed in cases where equally effective sentences involving 
less restraint on liberty would serve the purposes of sentencing, 1 69 
and (2) some major offenders, particularly white collar offenders and 
serious violent crime offenders, frequently do not receive sentences 
that reflect the seriousness of their offenses. In the former case, for 
example, it might be possible to fashion a sentence that requires a 
high fme and weekends in prison for several months instead of a 
longer period of incarceration. In the case of a major white collar 
offense, the judge might impose a sentence to a term of imprison
ment and a fine proportionate to the gain to the offender instead of 
simply a low fine that amounted only to a cost of doing business. In 
the case of a serious violent offense, the judge might impose a 
higher prison term than is served today in order to punish and in
capacitate the criminal. 

Subsections (a)(4) and (a)(5) require that the sentencing judge con
sider the kinds of sentence and the sentencing range applicable to 
the category of offense committed by the category of offender 
under the sentencing guidelines issued pursuant to 28 U.S.C. 994(a) 
and under any applicable policy statements issued by the Sentenc
ing Commission. 

The guidelines and policy statements to be applied are those in 
effect at the time of sentencing. Use of guidelines and policy state
ments since revised would only create significant administrative 
difficulties. Moreover, it. would be inconsistent with the philosophy 
embodied in this legislation, that the Sentencing Commission can 
and should continually revise its guidelines and policies to assure 
that they are the most sophisticated statements available and will 
most appropriately carry out the purposes of sentencing. 28 U.S.C. 
991(b)(1)(C) and 995(a) contain specific statutory direction and au
thority for such continual refinement. To impose a sentence under 
outmoded guidelines would foster irrationality in sentencing and 
would bp contrary to the goal of consistency in sentencing.170 The 
practice of the Parole Conlmission has been to use the guidelines 

168 See discussion of proposed 18 U.S.C. 3551(a). 
16a See W. Smith, Remarks at the Vanderbilt Univ. School of Law 10-11 (Mar. 3, 1983); N. 

Carlson, supro n'tE' 167 at R 
170 See the diE-c'ussion of 28 U.S.C. 991(b)(I)(E). 
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currently in effect, and this practice has generally withstood chal
lenges that it violated the prohibition against ex post facto laws in 
Article I, Section 9 of the Constitution. 1 71 The Committee believes 
that the reasons given for upholding the Parole Commission prac
tice are equally applicable to the sentencing guidelines: the statu
tory maximum sentence applicable for an offense is unchanged by 
an alteration in the guidelines. Instead, the guidelines are designed 
to structure the exerci'3e of discretion in making decisions, primar
ily to accommodate increased knowledge as to how differences 
among offenses or offenders should affect sentences. The guidelines 
do not eliminate the discretion to set a release date outside the 
guidelines if there is a valid reason for doing so. 

Subsection (a)(6) requires the judge to consider "the need to avoid 
unwarranted disparities among defendants with similar records 
who have been found guilty of similar conduct". A similar provi
sion, proposed 28 U.S.C. 991(b)(1)(B), is directed to the Sentencing 
Commission. These provisions underline the major premise of the 
sentencing guidelines-the need to avoid unwarranted sentencing 
disparity. 1"he subsection requires judges to avoid unwarranted dis
parity in applying the guidelines and particularly in deciding when 
it is desirable to sentence outside the guidelines. 

The Committee considered and rejected a proposal by the Ameri
can Bar Association to include a so-called "lockstep" procedure 
which would mandate consideration by the sentencing judge in or
dered fashion of a series of several sentencing alternatives prior to 
sentencing an individual. 

In the Committee's view, the "lockstep" procedure is superfluous 
and incompatible with a sentencing guidelines system. The bill al
ready requires the judge to consider all available sentences, and is 
neutral on what sentence is most appropriate for a given offense. 
The guidelines and policy statements of the Sentencing Commis
sion, not a mechanistic examination of alternative sentences which 
may not even be applicable to a particular case, should guide the 
sentencing judge. 

Subsection (b) of proposed 18 U.S,C. 3553 was added to S. 1437 
during the Senate debate in the 95th Congress. 17 2 It requires the 
sentencing judge to impose a sentence consistent with the sentenc
ing guidelines unless he fmds in the case an aggravating or miti
gating circumstance that was not adequately considered in the for
mulation of the sentencing guidelines and that should result in a 
different sentence from that recommended in the guidelines. 

At the same time the provision provides the flexibility necessary 
to assure adequate consideration of circumstances that might justi
fy a sentence outside the guidelines. A particular kind of circum
stance, for example, might not have been considered by the Sen-

171 Portley v. Grossman, 444 U.s. 1311 (Rehnquist, Circuit Justice, 1980); Warren v. United 
States Parole Commission, 659 F.2d 183, 193-97 (D.C. Cir. 1981), cert. denied, 455 U.S. 950; Zeid
man V. United States Parole Commission, 593 F.2d 806 (7th Cir. 1979); Rifai V. United States 
Parole Commission, 586 F.2d 695 (9th Cir. 1978); Ruip v. United States. 555 F.2d 1331 (6th Cir. 
1977); Kreis V. Seigler (No. 75-1543, M.D. Penn., Mar. 31, 1976). But see, e.g., Geraghty V. United 
States Parole Commission, 579 F.2d 238 (3d Cir. 1978), reversed and remanded on other grounds, 
445 U.S. 388, and United States V. Tully, 521 F. Supp. 331 (D. N.J. 1981), in which concern is 
expressed that, if the amended parole guidelines are applied mechanically rather than on an 
individualized basis, there would be an ex post facto problem. 

172124 Cong. Rec. S 289, January 23, 1978 (daily ed.). 
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tencing Commission at all b .. 
been considered only in its u~~~~sfo~f Its Jarlty ! or it might have 
e~treme form present in a t' m an not In the particularly 
nI~~s, h.owever, that even tho~ah ~cul~r case. The provision recog
~ltIgating circumstance in th! he J~dge finds an aggravating or 
sIdered in the formulation of ~ase. t _at wa~ not adequately Con-
[!:tat the circumstance does nofj~~~}~es, th: Judge might conclude 
Ines. Instead, he might conclude th t a sen ence outside the guide

of the range in the guidelines'fo a a sente~ce a~ the upper end 
at the lower end of the ran e forr an a~~av~tIng. CIrcumstance, or 
more appropriate or that t~ . a mItigating CIrCUmstance was 
sentence at all. CIrcumstance should not affect the 

r:r:he Committee rejected an d 
wh~ch yvould have expanded si ~en ment b:y Senator Mathias 
~hlClh Judges could depart fro~h~cantiY t~e clrc~m~tances under 
I~U ar case. The Mathias am d sen encIng guldelmes in a par

atIOns from the guidelines whn ment ~ould have permitted devi
characteristics of the offender ene~hr a. Judge determined that the 
h'adrrante.d deviation, whether ~~ no~ ~hcusstanc~s of the offense 

a conSIdered such offense d f e entencmg Commission 
velopmen t of the sentencing ;. d }. fender characteristics in the de 

The. Committee resisted thi~ ~;~:. -
guIdelInes more voluntary th Jt to make the sentencing 
Record of States reported in ~ mN t~tory, because of the poor 
~port ,which have experimented e . h I~nal Academy of Science 

hIS testimony before the C . WIt voluntary" guidelines In 
gontrol Act of 1983 (S. 829fw:

ttn' ~n'r>\he Comprehensive CrIme 
t ounty,. M:;ssachusetts, Scott H:r hb rI", Attorney for Middlesex 
ar~ guIdelInes in Massachus t s arger, noted that the volun-

d~cll?-g sentencing disparitie: !~de~e co~pletely i~effective in re
CrimInal sentencing in the Stat b ImposI~g a ratIOnal order on 
follow the;ID. e, ecause Judges generally did not 

SubsectIOn (c) contains a new r . 
!easons for the imposition of th:~ulr:ment that th~ Court give the 
Ing. It al~o requires, if the sent en .enc~ a! the tIm~ of sentenc
c~ur! to give the reason for im o:~ce IS WIthIn the guIdelines, the 
wlth.ln the range. Further 'f lh g sentenc:e at a partiCUlar point 
ten~Ing guidelines, the cou~tI mu e sentence IS n<?t ~thin the sen
posmg a sentence .that differs f~~!ta:h the .spe~Ific re~on for im
:fdent would essentially explain wh the guldehnes. ThIS require-

1 not adequately take into y e Court felt the guidelines 
stances of the case at hand If a~count all ,the pertinent circum
cas~ was an entirely typical ~ne fJ~etl~entenC:lng Court believed the 
ry, It would have no adequate' t'fi e ~pplIcable guideline catego
!ecommended range. The need iUS 1 IC~tIOn fo~ deviating from the 
dar offenders committing sim'l or fznsIstency In sentences for sim
blrta~t t~ dissuade a judge f;:~ d ez:s:.s shruld be sufficiently im-

e guldehne range. An offender sh eVIa Ing r0ID: a clearly applica
or less favorable treatment bec °hld h not receIve more favorable 
a particular judge. A judge wh ad~e e app~ns to be sentenced by 
Course, make his views known °to I~h:grseS WIth: a guideline may of 
maTYhrecommend such changes as he d entenclng 90mmission ~nd 

e statement of reasons is . eems approprIate. 
does not intend that the statem~te In open Court. The Committee 

o reasons for a sentence within 
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the guidelines become a legal battleground for challenging the pro
priety of a particular sentence or the probation or institutional pro
gram in which the defendant is placed. In particular, the Commit
tee does not intend a statement that one purpose of a particular 
sentence is to permit the defendant to participate in a rehabilita
tion program to be the basis of a defendant's challenge to participa
tion in the program because it is allegedly ineffective. It is also im
portant that the judge state general reasons for a sentence within 
the applicable guideline to inform the defendant and the public of 
the reasons why the offender is subject to that particular guideline 
and in order to guide probation officers and prison officials to de
velop a program to meet his needs. 

The statement of reasons for a sentence outside the guidelines is 
especially important. Under proposed 18 U.S.C. 3742, a defendant 
may appeal a sentence above the applicable guidelines, and the 
government may appeal a sentence below the guidelines. If the ap
pellate court finds that a sentence outside the guidelines is unrea
sonable, the case may be remanded to the trial court for resentenc
ing or the sentence may be amended by the appellate court. The 
statement of reasons will play an important role in the evaluation 
of the reasonableness of the sentence. In fact, if the sentencing 
judge fails to give specific reasons for a sentence outside the guide
lines, the appellate court would be justified in returning the case to 
the sentencing judge for such a statement. 

Sentences within the guidelines are subject to appeal under pro
posed 18 U.S.C. 3742 on grounds of illegality or an incorrect appli
cation of the guidelines. As with sentences outside the guidelines, 
the statement of reasons may playa role in the appellate court's 
decision on the legality of sentences. The statement of reasons in 
cases claiming incorrect application of the guidelines will probably 
play only a minor role in the appellate process because the sen
tencing court will be deciding factual issues concerning offense and 
offender characteristics which might not be discussed in the state
ment of reasons. 173 

Regardless of the grounds for appeal, the statement of reasons 
should not be subjected to such legalistic analysis that will make 
judges reluctant to sentence outside the guidelines when it is ap
propriate or that will encourage judges to give reasons in a stand
ardized manner. 

The statement of reasons also informs the defendant and the 
public of the reasons for the sentence. It provides information to 
criminal justice researchers evaluating the effectiveness of various 
sentencing practices in achieving their stated purposes. Finally, it 
assists the Sentencing Commission in its continuous reexamination 
of its guidelines and policy statements. 

The Committee added subsection (d) to S. 1722 in the 96th Con
gress to allay concerns of the business community that an order of 
notice to victims under section 3555 or an order of restitution 
under section 3556 might be imposed without adequate considera
tion by the court of the issues involved. The subsection requires the 

173 The government has the right under current law to seek correcti.on of an illegal sentence 
by a writ of mandamus. See United States v. Denson, 588 F.2d 1112, 1127 (5th Cir. 1979). Such 
sentences will be appealable under proposed 18 U.S.C. 3742. 
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Court to give prior notific t· 
~e~ that it is considering ~~~~s!~gt:c~efenddnt and tJ:.e govern-

. e sentence. The purpose of th . ,an or er of notIce as part 
par~Ies to prepare adequatel for the notIfica~ion is to enable the 
sectIOn also requires that th~ c t e sentenc11!g hearllng. The sub
or th~ government or on its o~r , upon motIon of the defendant 
submIt affidavits and written m motIOci' (1) permit the parties to 
yant ~o the imposition of an 0 d emoran . a concerning matters rele
~dentIfication of individual vi~ti~sOf notIce or rest~tu~ion, including 
IS~fus, and defenses that a defenda~[ clI~es of VI?tIms, . valuation d r~spect to any victim; (2) affo d cou assert In a cIvil action 
ress In open Court the issue of r counsel a~ opportunity to ad-

orde~ and (3) include in its state~~et a~proPrIateness of such an 
Spe[I Ie rea,;;ons for imposing the or: 0 Theasons for the' sentence 
mo IOn .of eIther party or its own ~r. e Court may also Upon 
dluz:s, lI~cluding hearing the test:~tIOn, ;mI?loy additional 'proce-

~s~. Th~~~~i~~~uJ~e~0:111~~~e or irolon;I~h:S::~t:~~~t p~~~= 
resolve dIfficult iSSUes' if the n1 tJ;1at the procedure be used to 
or prolong the senten ? comp eXlty would unduly Com l' 
Pisinghan order of no~icn: t1~C~~~f3h court should not consile~c:: 
o s~c complexity, althou h i ave to rest Upon a resolution 
possIble and advisable to !cce¢ somb. ~ases the court might find it 
res<,>lved and use them as the bSU? Ii acts as more readily Can be 
notIce. aSIS or a more limited order of 

SECTION 3554 ORDE 
1 T. • R OF CRIMINAL FORFEITURE 

. .J.n general 

At. common law, a person c . t d 
~hl~~~i: ~~;°FumatthiCallY forfeited~~~h~ c~~!~hlon and calertain other 

. '. r ermore, when a s person goods and 
an act of hIgh treason 176 or outl persfi; had been attainted 175 for 
property held at the time of th affiY' all of his interests in real 
were forfeited to the crown A e 0 ~nse or acquired since that ti 
for criminal forfeiture was tha~:cfi~mg to Blackstone, the ration::!: 

[H]e who hath thus violated th . fi . 
fovernm~nt, and broke his partel)f~hdam~~tal principles of 
~een k.mg and people, hath ' b d orIgInB;l contract be

WIth socIety; and hath no Ion a an oped hIS connection 
tages, which before belong t gh~ any rIght to those advan
t~e community; amon wh' 0 I~ purely as a member of 
ot tra~sferring or tran~mitt~~h socIal advantages the right' 
the chIef. Such forfeitures g property to others is one of 
must suffer as well as him:l~reolirh' WI hereby his. posterity 

, WI e p to restrrun a man 
174 The Pal 25 ' 
175 Attai d myra, U.S. (12 Wheat.) 1 14 (1827) ( " 

quence of ili:rd:ci! a f~gal declaration ~f a man's df~fu°n hf Mr. Justice Story). 
person could not ac{!sIon o.f final. sentencing for high t:e~h Occurred as an inevitable conse-
BI~;:ii?~' rommentarie~ 3Ji(N:~~dol8i'3)ake a will, conv~; ::o:~l;~:;b 0!lce attain,ted a 
counterf.! .. reason generally included' killin'. ' rrng an actIon. 4 

177 Outi:~ t~~ gr.eat seal. I,d. at 66-75. g the king, promoting revolt against the kin 
was attaintabl~ ISI~ted of flIght while accused of g, or 

178 Id. at 349 on y rn cases where treason had origi~llyffb~!~ Iht wasddt;.clared in absentia but 
. c arge . .J.d. at 353. 
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not only by the sense of his duty, and dread of personal 
punishment, but also by his passions and natural affec
tions. 

While there is one indication that the concept of criminal forfeit
ure was used in the colonies, the First Congress by Act of April 20, 
1790,179 abolished forfeiture of estate and corruption of blood, in
cluding such punishment in cases of treason. From that time until 
1970 there was no criminal forfeiture provision in the United 
States Code. In 1970, Congress passed Title IX of the Organized 
Crime Control Act and Title III of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970,ls0 which reinstated the 
common law provision of criminal forfeiture in organized crime 
cases and major drug trafficking cases. The purpose for enacting 
these provisions was to give law enforcement authorities greater 
flexibility in their fight against organized crime. In addition to the 
traditional penalties of imprisonmont and fines, this provision was 
intended to separate the leaders of organized crime from their 
sources of economic power.l Sl 

In any discussion of forfeiture statutes, it is important to distin
guish between criminal forfeiture and civil forfeiture. Criminal for
feiture is part of the sentence imposed upon conviction for a partic
ular crime. In this sense, the proceeding is in personam against the 
defendant. There is no additional proceeding required before the 
property is forfeited to the United States. 1S2 The forfeiture is auto
matic upon imposition of sentence. On the other hand, under those 
Federal statutes which provide for civil forfeiture, the forfeiture is 
not part of the sentence. Before property may be civilly forfeited, 
the United States Attorney must bring a separate in rem action 
against property which is declared to be unlawful or contraband 
under the statute, property which is used for an unlawful purpose, 
or property which is used in connection with the prohibited act or 
transaction. The concept of an in rem action is that the property is 
the offender and thus the action is brought against the proper
ty,lS3 a concept that developed from the ancient Roman religious 
practice of deodands. According to this custom, when a person was 
accidentally killed the object that caused his death-the tree that 
fell on him, the horse that threw him, or the bull that gored him
was forfeited to the church.1s4 Later, the crown replaced the 
church as the recipient of the forfeited object or its value and the 
proceeds were distributed for charitable purposes.1S5 Today, exam
ples of civil forfeiture provisions are those contained in the cus
toms, narcotics, and revenue laws. 

179 1 Stat. 117. 
180 18 U.S.C. 1963 and 21 U.S.C. 848(a)(2). The former provision was held..;:o.ustitutional in 

United States v. Amato, 367 F. Supp. 547 (S.D.N.Y. 1973). . 
181 See S. Rept. No. 91-617, 81st Cong., 1st Sess. 79 (1970). 
1B2Thus, 28 U.S.C. 2461(b), which provides that "[u]nless otherwise provided by Act of Con

gress, whenever a forfeiture of property is prescribed as a penalty for violation of an Act of Con
gress and the seizure takes place on the high seas or on navigable waters within the admiralty 
and maritime jurisdiction of the United States, ,>uch forfeiture may be enforced by a proceeding 
by libel which shf:l.l1 conform as near as may be to proceedings in admiralty", is not applicable to 
cases coming under this section. 

183 Calero-Toledo et al. v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974). 
184 Blackstone, Commentaries 306 (New ed. 1813); 3 Coke, Institute, 57-58 (1817 ed.). 
185 Holmes, The Common Law 25 (1938 ed.). 
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Proposed 18 U l} as reported 
P:ovisions of IE riSSC, 355~ carries forward b 
nlzed crime cases' .0. J963, :elating to crimi: lc£os~-:eference the 
Abuse and Cont ,an sectIOn 413 of th a Orl.elture in orga
forfeiture in dr~ol tct of ~970 (21 U.S.C. 8~8)Compr~hensive Drug 
here in order to g raffiCking cases. The ' relatmg to criminal 
scription of sente~~i~re th~t this chapter i~~~~~nces are included 
a!l.d (c), an order of crtn1P~o~s. l!nder proposed ~s8 aUcSomCplete de
VIdual or an or . . n J.orfelture rna b' ... 3551(b) 
sentence. Underga~~zatIOn in combination Ywi:hlmposed on an indi
Sent~ncing Com~s :pose? 28 U:S.C. 994(a)(2)(A) ~hY oth~r form of 
Cernlng the approprf~~~ ~s re{ulred to iSsue policy et ~nlted States 

se 0 an order of criminal: afi ~ments con-
SECTION 3555 or elture. 

1 . ORDER OF NO 
. In general TICE TO VICTIMS 

Proposed 18 USC . 
to require a defe~d . 3555 IS a new provision . 
volving fraud or ant w~o has been found ~hlCh aIIows a court 
notice and explar °t~her IntentionaIIy decepf,lllty of a~ offense in
fense. ..a Ion of the Conviction t the ~ra~tlCes to give 

o e VIctIms of the of-
2. Present Federal law 

There are no pro . . . 
offender to give not,:!sIOns C?f current Federal I . 
however, an analo Ice of hIS conviction to his a~ t~hlch require an 
require motor veh~lus concept contained in VIC Ims.IS6 There is 
tary of TransPorta~~ e and tire manufacturertresent. statutes that 
the Secretary to dis Of of defects in their produ to notIfy the Secre
The extension of th c ose defects to the publ' (i~ and that permit 

L
Posed by the Nation~{CncePt.to. the area of C~im' X'IS,C, 1402(d)). 

aws.1S 7 om mIsSIOn on Refor f F aw Was pro-
3. D..... '. m 0 ederal Criminal 

. J.-rOVlSlOns of th b' 
Th' . e lll, as reported ~ 

IS sectIOn will . 
~ons injured b per:r~llt a court to as '. 
Intentionally d~c:p~ultlple ";ictim offen:~r~~or~catIOn to the per-
has been d' d lve practIces th t th 0 VIng fraUd or th 
ciIitate an~ ~~i~:~ criTinaIIy resPo~sibl~ PThPetrato! .of the of~en:~ 
losses. Without hac Ions that may be w· e prOVISIOn shOUld £a 

h suc a p " arranted £; -sc. ~mes may not b rOVIsIOn, many vi t· Or r~covery of 
mmlng stock the ecome aware of the fraud c lms of major fraud 
seek legal redressY o~%chased is counterfeit) ~~~'i~~~ple, that the 
Current whereab~uts (~ay not be able to ascertai~ th IS too late to 

lB or example, a "fly-by-night"e perpetrator's 
6 Under cu t I roofing ope 

but could not r rre~ aw, a court could a . r-
bation, is warrae:!ulre such notice in mOre csco~phSh the .same result .. 

$~:~ ~~iig;!'~~~~~~~::i~~in~~F~;'A::~f~:f:~!~t~~~¥2 
e:f' Waltham WatchrC:tlve steps to assure tha~~~r dmethoq', o/\;~mpe~h~ch IS a

h 
criminal of

Cl ld! Federal Trade Co Tn.P;ln1 v. Federal Trade C e ~e~ti("~i.~ ;.>JVented f} suc as false ad-

~8/J:ti~~~S~%~.1 f2:/~5n7rh ~i:er9~~) Co., 34S
mtfS.s476; f.~lei7: ;:,}2 ~~~i/c~~~ei9~3)' 

ISSlon FInal Report, sup~ note 1, § 3007. r on. Inc. v. Federai 
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ation). The provision should also serve to alert fraud victims to the 
advisability of other action on their part (for example, news of the 
worthlessness of a phony "cancer cure" may prompt a victim to 
visit a doctor in time for proper medical attention). 

The provisions may be expected to result in an increase in indi-
vidual actions and class actions for civil recovery, and should have 
the collateral effect of reducing the attractiveness of large-scale, 
profit-seeking, deceptive practices.1ss While the perpetrator of a 
fraud may be convicted upon the testimony of one or two victims, 
the vast majority of those who have suffered from his offenses are 
not as readily identifiable. Since their potential claims remain un
satisfied for want of knowledge as to the offender's criminal re
sponsibility and whereabouts, and since current fine levels are 
rarely high enough to permit the court to reach more than a frac
tion of the defendant's realized profits, the defendant, after serving 
the relatively limited period of imprisonment that is ordinarily im
posed upon white collar defendants, is often free to enjoy a sub
stantial remainder of the profits of his criminal venture. In combi
nation with the higher fines that may be imposed under the bill, 
this provision's prompting of a substantially increased likelihood of 
successful civil suits should materially decrease the incentive to 
engage in this kind of criminal operation. 

The power of the court to designate the advertising areas and 
media in which notice is to be given, and to approve the form of 
the notice, avoids the possibility of the offender's making only 
token efforts to give notice. It is actual notice rather than construc
tive notice that is sought to be obtained. Thus, if the group injured 
is readily identifiable and small, notice by letters to individuals 
may be sufficent. If there are multiple unknown persons injured, as 
in the case of a major fraud, specified newspaper ads might be 
used. The power of the court to approve the form of notice will give 
the court the ability to assure that the notice is adequate to ex
plain to persons wronged by the offense what the defendant has 
done. Incemtive to abide by a court's order under this section is pro
vided not only by the court's contempt power, but also by permit
ting the ftllfillment of the order to be made an express condition of 
probation L.~ those cases in which imprisonment is not also im
posed1 S 9 or an express condition of post-release supervision if such 
a term is imposed. 19 0 

Several changes in section 3553 from the version contained as 
section 2005 in S. 1437 of the 95th Congress were made by the Com
mittee in the 96th Congress. 191 The changes were in response to 
the concern of the business community that the provision might be 
used in an inappropriate case, such as a technical violation of a 
regulatory requirement, with resulting injury to business and repu
tation not justified by the nature of the offense or the amount of 
harm done by it. The changes also reflect concerns that, even 
where notice might be appropriate, costs of giving notice might 
exceed costs that should reasonably be borne by the offender given 

188 See generally 16 Cr.L. Rptr. 2178-2183 (Nov. 1974) (transcript of interview with Judge 
Charles R. Renfrew of the United States District Court of the Northern District of California.) 

189 See proposed 18 U.S.C. 3563(b)(4). 
190 See proposed 18 U.S.C. 3583(d). 
191 See proposed 18 U.S.C. 2005 in S. 1722, 96th Cong., 1st Sess., as reported. 
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the nature of the offense and th t f h 
ly, ~he Committee has limited thea~~~~e ~f thrm f~one. Aficcordi~g-
notice may be ordered t th ffi e 0 enses or WhICh 

f.'t:=:;'~~t~ ~;c:~t~~dfvid~~f~ ~e~~:dr:s~t 01~~~~:;:~~eo~ff:~:~ 
tee has also amended th .or y aI?- organIzation. The Commit
convicted offender may b: :J~~:{~~UI~em,~nt to prov!~e tJ:1at the 
explanation of the offense and t ~ve reason~ble notice and 
sider, in determining whether t~ requ~re tha~ the Judge shall con-
~ors set forth in section 3553(a), bu~eii~~r~h notIc~, fO~ <?nly th~ fac
It relates.to.the loss caused by the offense InCOdd?t' gIVIt~ notIce ~s 
tee has lImIted to $20000 the a t f' t 1 lOn, e CommIt
order the defendant to' pay for s~h~~ti~e5~~ s that the court may 

These amendments are intended to h 
notice requires only such publicatio . assure t at the order of 
cumstances of the ca..c;e. Tn a ma'o n as IS reas.~nabl~ un?er the cir
consumers defraud~d- of -substari'ti~traud ca:e IFvolVIng Identifiable 
ant. might reasonably be expected :o~un ~ °d.l1?-~ner' th~ defend
major fraud case involving hundreds orV~hIn IVI d

ua 
fnotlCe. In a 

each of whom sustained mi I . ous!in s 0 consumers, 
ately be given by publicati:rino~:s, notice mIght .more appropri-
the perso;ns defrauded instead of indI~fdJ~r~~:ach~ tge bul.k of 
d.o~s not Intend that the section be used t d I~~. e .ommittee 
tising" or to subject a defenda t 0 ?r el . ~orrectIve adver
should not be required beyond thn t tOh·p~b.hc derISIon. Publication 
v~ct~ms .of the defendant' s convi~ti:n.lCFu~th:~e~fa-:r tOt 'f.0~ifY the 
vIctims IS so complex an undertaking th t't 'lId 1 en 1 ying th~ 
cate or prolong the sentencin a 1 cou unduly compli
that such notice be given oth!rPthces~, \~e cou-:t ~hould not require 
readily be identified Th an 0 ose VIctims who can more 
should assist the cou~t in ed~t~~c:1~!es si: [hrth i~ section 3553(d) 
dered in those cases in which c Inr w . e er notice should be or-

f:~alt!f\'~~~c~ was ordered or ;:r:, ~ ~~tU:;~ded°!' r:Snf~~ ~; 
it is me~elY infor~~~f~~~ :~ the ~otIce laalY l~clude a caveat that 

Proposed 18 USC 37 42 cre~ es no eg rIghts. 
tence that include~ ~n ord!er;l~ot de~ndant to appeal a sen
harm to business and r . ICe. ecau,se of the potential 
notice should be sta ed epu~atIOn, the executIOn of an order of 
the appeal or petiti~n f~re~:~ apFeal unless. the. court finds that 
for purposes of delay. w 0 sentence IS frIvolous or taken 

SECTION 3556. ORDER OF RESTITUTION 

P~op~sed 18 U.S.C. 3556 carries forward b 
restItutIOn provisions enacted as 18 USC' 357~ cross-reference ~he 
5(a) of the Victim and Witness Protecti~n: A t fld9832580 by sectI?n 
nated as 18 USC 3663 d 3664 b . co, and redeslg
bill includes th~ r~feren~~ here' y a.ectltOn 202(a)(I) of the bill. The .. In or er 0 complete the description 

192 I taO 
f 

n cer m cases where the execution of th d h o th~t amount might be assumed (or costs e ~ or er as not been stayed, any costs in excess 
poral'l}y be .assumed) by the government ilotdmg. payment of the ordered amount might tem
casbs m wInch timely notice is important beca~:~fs~h aPlr0w.lat~ knd authorized, especially in 
or ecause of the incipient running of the civil statu~ oef Ii~ita~i~~s. to the health of the victims 
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d t how how the order of resti
of available criminaf sent~nces~ an wi~hs other sentences. Thus, pro-
tutiodn 1c8at ~e Cus;t5t

n cWo:~~n~~I:ake clear that an order of restpitu
pose . : . . dd't' t an other kind of sentence. ro-
tion :~~ TI s~cf.°~9~(~)d)(A) ~oe~urres ~hat the U nit~d States Sen~_ 
f~;~ing co~missidon iss~e po~l~~t~~~~e;~n;fIy~O~~~~~s~~ tfs ~~~C. 
pnate use of .or ers 0 .res n convicted of a felony IS sen-
3563(a)(2) requIres ;hat'bIft.a pers~ondition of that probation must 
tenced to a term 0 pro a 1~~, t or perform community service. 
be that he pay 9(gfre or res ~ d l~;' section 5(a) of the Victim and 

18 U.S.C. 357. '~tenfc f982 and redesignated as 18 U.S.C. 
Witness Protection c 0 'f d £ d t who is ordered to 
3663(g) ~y t~is ~illi re~ires thbt t~o: t~e e;a;!ent of restitution is 
pay re~t~tutlOfn IS 1, ~~e O~J.r:;r: to s~tisfy this condition would be 
a condItion 0 ~ro a Ion. . . f ro osed 18 U.S.C. 3565. An 
a violation s':lbJe~t to the prOVlSI0!~de ~ c~ndition of a term of su
order of restItutI?n may also£~! a term of imprisonment pursu
pervised releasde 118mUpoSseCd 3058~(J)w Violations of such a condition of 
ant to propose . . . . f t 
post-release supervision would be contempt 0 cour. 

SECTON 3557. REVIEW OF A SENTENCE 

. . h h unterpart in current law, refers to 
This s~c~lOn,. WhlC ~ ~8 IT S C 3742, which define the circum-

the proVlSIons In propose .' . of sentences imposed pursuant to j 

stances and PTIS~ur~5:~r ~:ee":ystematized guideline sentencing 
proposed 1~ .,. '. bill are designed to eliminate from 
procedures. In.troflced ~~ t~l~inly disproportionate sentence. The 
Federal crImIna aw . e . 'al eview of sentences in section 3742 
provisions for appellate JU~Cl. all ny remaining unwarranted dis
are designed.t? reduce ~a en y aal a sentence outside the guide
parities by gIVlng. t~e .nght t~ a~pe to assure that sentences inside 
lines a!ld ~y proVldin

b 
g da mec an::fapplication of the guidelines. 

the guIdelInes are ase on corr 

SECTION 3558. IMPLEMENTATION OF A SENTENCE 

ch~~:"S~~~O~f S~~1~~al;hfchte;~~!:t~~ei':'1=~~:,.~~~r~r:e; 
tences imposed pursuant to section 3551. 

SECTION 3559. SENTENCING CLASSIFICATION OF OFFENSES 

1. In general . d 
P d 18 USC 3559 describes what letter grade In propose. 

18 {;o§~e 3581 wili ~pply to an offense for which t;t0 lett~ grf;ld~h: 
. ., ill d It I provides that tho maxImum me IS 

otherwise spec Ie. a SOd 18 USC 3571(\;) or by the statute de-
fine authorlZed by prop?se .... 
scribing the offense, whIchever IS greater. 

2. Present Federal law 
Ther~ is no counterpart for this provision, since current law con-

tains no systematic grading scheme for. sentences. 
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3. Provisions of the bill, as reported 
Proposed 18 U.S.C. 3559 did not appear in S. 1437 as passed by 

the Senate in the 95th Congress. That bill instead specified the ap
plicable grade for each offense defined in title 18 and amended 
each section outside title 18 that described an offense to indicate 
the sentence grade that applied to the offense. In general those 
amendments specified that an offense outside title 18 had the grade 
for which the proposed Criminal Code specified a maximum term 
of imprisonment closest to that for the offense in current law. 

The Committee has reexamined the desirability of amending cur
rent law in an attempt to conform sentencing provisions to the 
grading scheme of the bill, and has decided that a general provi
sion such as section 3559 is preferable at this time. To amend each 
individual section implies that the Committee has given careful 
consideration to grading all existing offenses, when, in fact, this 
has not been the case. Instead, the Committee has postponed the 
restructuring of Federal offenses according to their relative serious
ness. The Sentencing Commission will undoubtedly have recom
mendations concerning the appropriate grades for offenses as it de
velops sentencing guidelines. Current maximum penalties are set 
at very uneven levels, and some are so inconsistent with the rela
tive seriousness of the offense that the Sentencing Commission will 
probably find it necessary to recommend some amendments before 
sentencing guidelines are in place. The Committee will welcome 
the Commission's suggestions. 

Two primary goals are achieved by this section. The first clarifies 
the applicability of the various sentencing provisions in title 18 by 
indicating how the new grading scheme will apply to existing of
fenses until they are graded by legislation. The second substantial
ly increases maximum fine levels for most offenses. Section 3559 
achieves these goals in a simple fashion without implying that sen
tences have been rationalized-a step which the Committee be
lieves should be undertaken with the assistance of the Department 
of Justice, the United States Sentencing Commission, and other in
terested agencies, after passage of this bill. Not only are there too 
many criminal offenses, and little rationality in the sentences pro
vided for those offenses, but there is also no clear line between the 
use of civil and criminal sanctions for essentially regulatory of
fenses. 

Section 3559 (a) grades offenses for which no letter grade is pro
vided according to the maximum term of imprisonment applicable 
to the offense. 

Section 3559 (b) states that the sentence for an offense graded ac
cording to subsection (a) has the attributes of any other sentence 
with that grade under the bill with OIle exception: the fine may not 
exceed the maximum fine authorized by the bill or the statute that 
describes the offense, whichever is higher. Thus, section 3559 will 
often have the effect of increasing the maximum fine provided in 
current law, but never of lowering it. 

The Committee intends that future legislation creating new Fed
eral offenses specify the grade for the offense. It encourages the 
Committees with other substantive jurisdiction to consult with this 
Committee and the Department of Justice in determining the ap-
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h C mmitte~ IS aw , f'l to 
f ffenses. Teo : dvertently al ~ 

ropriate grade. or.o rna be passed that In!l clarify questiOns 
ihat future leglsla~~~rdi~lY, section 355t b~itY of the general 
take these steps.. arise as to the app lca 
that rnight oth~rW1re to the new offense. 
Federal sentenCIng aw 

APT
ER B_PROBATION 

SUBCH 

(Sections 3561-3566) . . • d possible 
the imposition, co~dltl°ls'::ep;ng with 

This ~ubchapter gt~~::~o a term of prob~~lOnis ndescribed as a 
revocatiOn .of. a ~enJ'ustice philosophy, pro~i~: a suspension of the 
modern crlIDlna ather than, as m curren , 
form of sentence r tion of sentence. 
imposition or execu NCE OF PROBATION 

SECTION 3561. SENTE 

l 'f n of a sentence 
1. In genera . 3561 authorizes the irnpoSl ~oinvolves a Class 

Proposed l8 ~~t~n in all cases, unlessbt~io~as been expressly 
to a term 0 pro ffense for which pro a the same time to a 
A or B felony or and~fendant is sentenced. at ent offense. The s.ec
preclude~, or. th~ent for the same or. a. di~~i~ terms of prob~tlOnd 
term of ImprlS?n h aximum permlssl . for a conVlcte 
tion also.fiPec~fi:~i~U:' of one ye~r's fP{o~i~!l(~ot less than one 
and specl les t terms are set forth lor e (not more than two 
felon Separa e ) misdemeanors 
nor ~ore ~han fjt~ve y(~~~s~ore than one year). 

rs) and lnfrac Ions yea , .. 
t Federal law d the impOSItIon or 

2. ~e~~.C. 3651 authOl~:e~f ~~e~~~ ;~n~~;f:d of ~ ~dn;f~c~t~~~ 
execution of t~~ sbl!eby death or life imprlson:re;r~bation, includ
than one pun~b~' 193 The maximum tey.f se The section also 
person on pro ~ lonis five years for any 0 en or~ than six months 
ing ~ny eXhtf~fo~~ offense is punishabf~ by ilie imprisonment, the 
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does present law, those offenders subject to a penalty of life impris
onment or death. The section goes beyond current law by also pre
cluding a sentence of probation for those convicted of an offense 
with a maximum authorized prison term, pursuant to § 3581(b)(2), 
of not more than 25 years. Second, under subsection (a)(2), proba
tion is unavailable to an offender who is convicted of an offense for 
which the imposition of a sentence of probation is specifically pre
cluded. 194 

Third, subsection (a)(3) differs from the provision of 18 U .S.C. 
3651 that permits a sentence to be split between a term of impris
onment and a suspended sentence with probation 19 5 by specifically 
barring a sentence to probation in a case in which a defendant has 
been sentenced at the same time to a term of imprisonment either 
for the same offense or for a different offense. The same result may 
be achieved by a more direct and logically consistent route-under 
sections 3581 and 3583, the court may provide that the convicted 
defendant serve a term of imprisonment followed by a term of su
pervised release. The provision will permit latitude in the specifica
tion of the time to be spent in the custody of the Bureau of Prisons 
and in the nature of the facility. It will also be more flexible than 
current law in permitting a sentence to imprisonment of any per
missible length to be followed by a term during which the defend
ant receives street supervision. The Committee is of the opinion 
that this flexibility will permit the court to formulate a sentence 
best suited to the individual needs of the defendant. For example, a 
convicted defendant could in an appropriate case be required to 
spend the first three months in prison, followed by two years of 
street supervision, or could be sentenced to spend two years in 
prison followed by six months' street supervision. If, instead, the 
judge believes that full-time incarceration of a convicted defendant 
is not appropriate but is concerned that the defendant needs more 
supervision than is generally available to a person on street super
vision, he can sentence him to probation on the condition that he 
spend evenings or weekends in prison as a condition of probation 
(section 3563(b)(11» or live in a community corrections facility 
during part of his term of probation (section 3563(b)(2». Such provi
sion would permit the defendant to continue employment and his 
contacts with his family and community. 

A major distinction between the proposed section and existing 
law is the maximum term of probation authorized for an offense. 
18 U.S.C 3651 provides a term of probation of up to five years with
out regard to the seriousness of the offense. Section 3561(b), on the 
other hand, provides for differing terms depending on the serious
ness of the violation. When the offense is a felony there is a mini
mum term of one year and a maximum of five years. A misde-

194 The Committee generally looks with disfavor on statutory minimum sentences to impris
onment, since their inflexibility occasionally results in too harsh an application of the law and 
often results in detrimental circumvention of the laws. The Committee believes that for most 
offenses the sentencing guidelines will be better able to specify the circumstances under which 
an offender should be sentenced to a term of imprisonment and those under which he should be 
sent~nced to a term of probation. -

196 18 U.S.C. 4205(0 provides a procedure, which achieves the same result, by which the court 
may specify that a person sentenced to a term of imprisonment of more than six months and 
less thM one year shall be released as if on parole at a date prior to the expiration of his sen
tence. 
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mean or conviction may lead to a terI~ of pr?bation of up t? five 
years with no requi.red mi~imu~. An I~f~actIOnl~ay result In up 
to one year's probatIOn, agaIn WIth no mmlmum. . . 

While the Committee is generally opposed to stat1;,-tory mInImum 
sentences it believes that a convicted felon who IS sentence~ to 
probation'rather than to a term of impri~onment should be subject 
fo the jurisdiction of the court for a per~od o~ at least a year. R~-

uirin this minimum probationary perIod will assure t?at he IS 
~ble t; comply with the law for that period an~ that ~e wIll be sub
ject to at least one other condition set forth In sectIOn. 3563(a)(2). 

The section like current law, creates no presumptIOn for. or 
against probation. The Committee believes that the. sente~clng 
guidelines can more adequately delineate tl~ose ~a~es In WhICh: a 
term of probation is preferable to a term of Imprlson:I~ellt, or VIce 
versa, as a means of achieving the purposes of sentencIng set forth 
in section 3553(a)(2). 

SECTION 3562. IMPOSITION OF A SENTENCE OF PROBATION 

1. In general 
Section 3562 sets forth the criteria to be considered b~ the cou;t 

in determining whether to impose a sentence o~ probatIOn an~ In 
determining the length of the term and the ~0!l~ItIons of probatIOn. 
It also makes clear that, despite the susceptIbiht! of a term of pr~
bation to modification, revocation, or appeal, a Jud~ent of C~Imli 
nal conviction that includes such a sentence constItutes a Ina 
judgment for all other purposes. 

2. Present Federal law 
18 U.S.C. 3651 authorizes the court to impose pro~ation when it 

is "satisfied that the ends of justic~ and the best Interes~, l~f7 the 
public as well as the defendant wIll be served thereby. 18 
U.S.C. 5010(a) permits the judge to plac;~ a Y01.;tth offende~ 0; you~~ 
adult offender 198 on probation if the court IS o~ the opI~IOn ~hc~t 
the * * * offender does not need commitment . ProbatIOn IS a 
matter of discretion and not of. right. 19 9. • 

While the statutory law is SIlent on the subject of the finalIty of 
a judgment that includes probation, the ~ourts have held that such 
a judgment, whether it suspends e~ecutIOn of th~ sentence or sus
pends imposition of sentence, constItutes a final Judgment for Phr
poses of appeal from conviction.20o They h~ve also held that t e 
courts may not suspend imposition or exec~tIO~?f sentence unless 
they place the convicted offender on probatIOn. 

196 The National Commission had proposed inflexib17 ftermt~ of ~hob~on ?ft!"~blIr:~/~ha~ 
fi 1 2 ears for a misdemeanor, and 1 year for an 10 rac IOn. e mml . f h N 
s~gh1txel periods might unduly rest~ic~ thescoburt's OJ?ttlte'onsC' S.eeit~i C~d:H::r~~tg~np~ IiI :t 
tional Legal Aid and Defender AsSOCIatIOn, u comml e nm n " 

14~~7 It has been held that probation is authorized, under reasonable con~itio~s, pursuant to 
this statute for organizations as well as individuals .. United State3s72v'l~antzc ~8c7{Je~poi9i~f 
F.2d 58 (7th Cir. 1972), United States V. J. C. Ehrlzch Co. Inc., . . upp. .. . 

~:: Ffj:de~ ~~~~ ~1~irnbaum, 421 F.2d 993 (2nd Cir,), cert. denied, 397 U.S. 1044, rehearing 
denied, 398 U.S. 944 (1970). 

200 Korematsu v United States, 319 U.S. 432 (1943). S 918 (1968) 
201 United State~ V. Ellenbogen, 390 F.2d 537 (2d Cir.), cert. denied, 393 U. . . 
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9. Provisions of the bill, as reported 

Proposed 18 U.S.C. 3562 requires that the judge, in determining 
whether to impose a sentence to a term of probation upon an orga
nization or an individual, and in setting the term and conditions of 
any sentence to probation that is imposed, consider the factors set 
forth in section 3553(a) to the extent that they are applicable. In 
the abstract, the factors required to be considered create no pre
sumption either for or against probation. They are set out merely 
to make more specific the considerations traditionally ta.ken into 
account by the courts under the broad language of 18 U.S.C. 3651 
and to assure their being given appropriate weight in all cases. 
They are designed to assist the court in exercising its discretion 
reasonably. 

The effect of these considerations is to require the court to focus 
carefully upon the needs of the defendant and the needs of society. 
Those who emphasize the rehabilitative purpose of sentencing to 
the exclusion of other purposes have supported the view that pro
bation should be the sentence of preference. 202 Others who would 
emphasize the necessity of providing effective deterrence to crimi
nal conduct and to insure just punishment of offenders in a time of 
rapidly rising crime rates have suggested that there should be a 
presumption against the utilization of the sentence of probation for 
some of the most serious offenses by calling for mandatory mini
mum prison terms. There is no doubt that imprisonment, when 
compared with probation, is more effective as punishment, is more 
readily perceived by the public as a deterrent, and is clearly the 
most effective means of incapacitation for protection of the public. 
On the other hand when the purpose of sentencing is to provide 
the educational opportunity, vocational training, or other correc
tional treatment required for rehabilitation, given the current state 
of knowledge, probation is generally considered to be preferable to 
imprisonment. This does not mean, however, that it is not possible 
to formulate conditions of probation that will serve deterrent and 
punishment purposes-or even limited incapacitative purposes-in 
an appropriate case. Thus, the Committee feels that the best Course 
is to provide no presumption either for or against probation as op
posed to imprisonment, but to a!!!:'~s: the Sentencing Commission 
and, under its guidelines, the courts, the full exercise of informed 
discretion in tailoring sentences to the circumstances of individual 
cases. 

In a particular case, the required consideration of the purposes of 
sentencing and of the sentencing guidelines and policy statements 
issued pursuant to 28 U.S.C. 994(a) should serve to sharpen the 
court's focus on all matters pertinent to its decision. The Commit
tee is of the view that in the past there have been many cases, par
ticularly in instances of major white collar crime, in which proba
tion has been granted because the offender required little or noth
ing in the way of institutionalized rehabilitative measures and be
cause society required no insulation from the offender, without due 
consideration being given to the fact that the heightened deterrent 

202 See Subcommittee Criminal Code Hearings, Part XI, at 7796-7862 (statement on behalf of 
the National Legal Aid and Defenders Association). 



92 

effect of incarceration and the readily perceivable receipt of just 
punishment accorded by incarceration were of critical importance. 
The placing on probation of an emhezzler, a confidence man, a cor
rupt politician, a businessman who has repeatedly violated regula
tory laws, an operator of a pyramid sales scheme, or a tax violator, 
may be perfectly appropriate in cases in which, under all the cir
cumstances, only the rehabilitative needs of the offender 're perti
nent; such a sentence may be grossly inappropriate, hov.. ever, in 
cases in which the circumstances mandate the sentence's carrying 
substantial deterrent or punitive impact. This is not meant to 
imply that the Committee considers a sentence of imprisonment to 
be the only form of sentence that may effectively carry deterrent 
or punitive weight. It may very often be that release on probation 
under conditions designed to fit the particular situation will ade
quately satisfy any appropriate deterrent or punitive purpose. 2 0 3 

This is particularly true in light of the new requirement in section 
3563(a) that a convicted felon who is placed on probation must be 
ordered to pay a fine or restitution or to engage in community 
service; he cannot simply be released on probation with no mean
ingful sanction. Similarly, the Committee expects that in situations 
in which rehabilitation is the only appropriate purpose of sentenc
ing, that purpose ordinarily may be best served by release on pro
bation subject to certain conditions. In sum, the presence of the 
same predominant reason for imposing a sentence in different 
cases will not always lead logically to the same type of sentence. A 
congressional statement of a preferred type of sentence might serve 
only to undermine the flexibility that the criminal justice system 
requires in order to determine the appropriate sentence in a partic
ular case in the light of increased knowledge of human behavior. 

The Committee is also mindful that during a period in which the 
incidence of a particular kind of crime is increasing rapidly, it may 
be entirely appropriate for the court to give paramount emphasis 
to the deterrent purpose of sentencing. Conversely, in a situation 
involving an offense of little notoriety that is not frequently com
mitted and that is committed under circumstances indicating little 
likelihood of recidivism, the singular significance of the rehabilita
tive purpose of sentencing may well almost mandate a sentence to 
probation. In all cases, the section's concentration of attention 
upon the aims of the criminal justice system is designed to encour
age the intelligent balancing of often competing considerations. 

The application of the specified considerations requires the court 
first to consider the nature of the offense and the history and char
acteristics of the offender. With those in mind, it must then consid
er the four basic purposes of sentencing as established in section 
3553(a)(2) to the extent that one or more of them are applicable to 
the case, and must examine the sentencing guidelines and policies 
of the Sentencing Commission. Having considered these factors, the 
court is then required to determine whether a term of probation 
would be appropriate and, if so, the length and condition of such a 
term. 

203 See, e.g., 16 Cr. L. Rptr. 2178, 2183 (Nov. 1974) (transcript of interview with Judge Charles 
B. Renfrew of the Northern District of California). 
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.1he l~~guage of section 3562(b) is intended to codify current judi
~Ia I d~cdnons whICh hold that jUdgments imposing probation are 
Ina JU gments for all purposes, particularly for purposes of 
app~al, even .t~ougI: the sentence is subject to compliance with 
d~:cIfie~o~ondIt~ons, I~ revocable for noncompliance with those con-

I I?ns,. and. IS ~ubJe~t to modification, extension, or early termi
~atIOn In certaIn situatIOns. 205 The language of section 3562(b)(3) is 
Intend~d . to ma~e clear tJ:.at !i se~tence that may be appealed be
cause It IS outsIde the guIdelInes IS provisional for the purpose of 
appeal of the sentence pursuant to section 3742 but is othe . final. 2 0 6 ,rWlse 

SECTION 3563. CONDITIONS OF PROBATION 

1. In general 

Pro~osed 18 U .. S.C. 3563(a) sets forth mandatory conditions of 
probatIO~. It specIfies that the court must provide-as a condition 
°hf probatIOn for a defendant convicted of any Federal offense-that 
t e. defendant not commit another Federal State or local crime 
d~l£g jhe term ?f probation, and-as a con'dition 'of probation for 
a e: en. ant conVICted ,of a felony-. that the defendant pay a fine or 
restitutIOn, or engage In communIty service. 
Pr06o~ed 18 U.S.C. 3563(b) sets out optional conditions which 

~ay . e ImpOSe?, the last of which makes clear that the enumera
tIon ~s sugges~IVe only, and not intended a.s a limitation on the 

dC?t~rt s authOrIty to consider and impose any other appropriate con
I IOns. 
P:r:oposed 18 U.S.C. 3563(c) permits the court after a hearin to 

modIfy or enlarg~ '~he conditions during the ter~ of probation g, ur-

t
S!lant to the p~ovlsIOns applicable to the initial setting of the ~o~di-. 
IOns of probation. 
. Propo~ed 18 u:.S.C. 3563(d) requires that the defendant be pro

vt.Ided WIth a WrItten statement clearly setting out all the condi .. 
IOns of the sentence of probation. 

2. Present Federal law 

t 18 U.S.C. 365~ .authorizes the imposition of probation "upon such 
erms and Co~dItIo~s.as the court deems best." The section does not 

mandate th~ ImposIt.I~n of any condition of probation but does list 
several s~ecific con~ItI~ns which may be required, i.e., paying of a rne, makIng of re:st~tutIOn, supporting of dependents, submitting to 
reatmeft of ~ddICt~on, or residing in or participating in the pro
gra~s ~ a reSIdential community treatment center. These howevbr, In ~Iew of the broad general grant of statutory authority have 
een Vl~~ed as examples of, rather than limitations on, the' kinds 

of condItIOns th~t a court may place on probation. 207 18 USC 
3651. also authorI~es the court to impose a split sentence ii th~ 
maXImum authorIzed term of imprisonment is more than six 

Pe;;;r~~ F: ¥U~~~~3~tW~b:Ki/'i~~5~.57 (5th Cir.), cert. denied, 318 U.S. 771 (1943); Buhler v. 
~ See, e.g., United States v. Albers, 115 F.2d 833 (2d Cir 1940) 

, ~~~ See proposed 18 U.S.C. 3742. . . 

Alarif,e43geI.2/{34e:'1~3~lf8rIfti1.eI97Ifnited States, 381 F.2d 17, 19 (9th Cir. 1967); U.S. v. 
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months and the offense is not punishable by death or life imprison
ment. Such a sentence is for no more than six months' imprison
ment with the imposition or execution of the ren1ainder of the sen
tence suspended and the defendant placed on probation. The court 
may revoke or modify any condition of probation. 

3. Provisions of the bill, as reported 
Proposed 18 U .S.C. 3563(a) goes beyond the provisions of current 

law in requiring that the court impose one mancratory condition of 
probation on an offender convicted of a misdemeanor or an infrac
tion, and two mandatory conditions on an offender convicted of a 
felony. 

Under subsection (a)(l), the court is required to provide as a con
dition of probation for any offense that the defendant not commit 
another crime during the term of probation. 208 It should be em
phasized, however, that this is the only mandatory condition of pro
bation for an offender convicted of a misdemeanor or an infraction. 
The court is not required, for example, to specify as a condition of 
probation even that the offender report regularly to a probation of
ficer since is some cases the court may conclude that unsupervised 
probation is appropriate. 209 

Under subsection (a)(2), the court is also required. to impose on a 
convicted felon who is sentenced to a term of probation a condition 
that he pay a fine or restitution, 21 0 or that he engage in communi
ty service. This requirement assures that a convicted felon will re
ceive a publicly discernible penalty even if the circumstances of the 
offense do not justify a term of imprisonment. It also assures that 
the sentence will be fashioned to serve deterrent or punishment 
purposes as well as rehabilitative purposes in appropriate cases. 
(The court may in appropriate cases impose a combination of the 
conditions described in subsection (a)(2).) 

Proposed ·18 U.S.C. 3563(b) lists some of the discretionary condi
tions that may be placed on a probationer's freedom. These condi
tions must be :reasonably related to the nature and circumstances 
of the offense, the history and characteristics of the offender, and 
the four purposes of 'sentencing set forth in section 3553(a)(2). If a 
condition involves a deprivation of property or liberty, it must also 
be reasonably necessary to carry out the purposes of sentencing set 
forth in section 3553(a)(2). In addition, under section 3562(a), the 
policy statements and sentencing guidelines promulgated by the 
Sentencing Commission would be considered in determining the 
conditions of probation. Most of the conditions set forth in section 
3563(b) have been used and sanctioned in appropriate cases under 

208 This provision recognizes statutorily a current practice of the Federal courts. 
209 This differs somewhat from current practice. The form used by Federal judges to list con

ditions of probation lists a number of conditons routinely imposed, such as maintaining reason
able hours, notifying probation officer of job changes, not leaving the district without notifr,i;ng 
the probation officer, and reporting to the probation officer as required. While the CommIttee 
agrees that these conditions should be imposed when the case warrants, it does not think the 
conditions should apply in all cases. 

210 A condition of restitution is a mandatory condition of probation in another sense as well. 
Under 18 U.S.C. 3579(g) (which is redesignated 18 U.S.C. 3663(g) by section 202(aX1) of this bill),. 
if a defendant is placed on probation and ordered to pay restitution, the restitution order is a 
condition of probation by operation of law. 

95 
the current statute 211 Th r . 
tende~ a~ all to li~it the eco~; ~s not. exhaustiv~,. and it is not in
yery SImIlar to, or. very different f oPtIOlli-condltIOns of a nature 
Imposed. On the other hand rom, ose set forth may also be 
none of the conditions listed i:~hePt bS pr~>vid~d in subsection (a) 
posed. The conditions, man of e .su sectIOn IS required to be im~ 
of. the National Commissio~212 whlC~ closely follow the proposals 
t!Ial Court with a suggested j. t· are lImply deSIgned to provide the ilves which might be desirabl! i~gth some of .the available alterna-
ender. 21.3 It i.s anticipated that .e ~dnienCI?&" of a particular of

~1?lln w~llch a defendant's probatio~is : ebmdnmg the conditions 
~ ,revI~w t?e listed examples in light f th SependeI?-t, the Court 
SIOn s guIdelInes and polie t t . 0 ~ entenclng Com mis
suggested by the case, ana ~ft emen~, ~eIgh. other possibilities 
jPpear .to be appropriate under air thva ?atIOn, Impose those that 
y not Intended that all the cond·. e CIrCUmstances. It is certain

be used for every defendant but It~hns shggested in subsection (b) 
to each defendant to carry' out fh er t at conditions be tailored 

tc~e. In addition, the Court may et 1?urposes of probation in his 
IOn which results in ad· ~o ImP?Se a condition of proba

unless that deprivation is :=;~:~vatIOhl of lIberty for the defendant 
pur~oses of the sentence. sona y necessary" to carry out the 
. Pa!agraph (1) carries forward th d· . 

tIOd In current law that requires the dc£,etdnary probation condi
pen ent~ and expands the conditi '.0 e en . ant to support his de
~1?proprIate cases that the defend ont to permIt the Court to order in 
Itles. an meet other family responsibil-

Paragraph (2) carries for d 
position of a condition of ;~b ~urrent 1~'Y in permitting the im
thus making the recalcitra t a IOn reqUIrIng payment of a fine 
mary increase in punishme~t o:tendeh face the 1?ossibility of a sum~ 
posed to leaving him to face on{ suc a probatIOn violation, as op-

~!r~~ ~~h°fu~t :lde1e~".t.!l :";r~nn~5n~)~fr~e fi~:~~~ l':~~ 
pay ~t .. A fine may be imposed bo: mg In good faith, is unable to 
C~>ndltIon of probation. It also m bS ~ separate sentence and as a 
tIOn (~)(2) as a mandator cond~Y. e Imposed :pursuant to subsec
felo~ I~stead of or in addItion t~tIon of 'p.robatIOn on a convicted 
restItUtIon or community service. a condItIOn ordering payment of 
. Pa:r:agraph (3) carries forward th 

tIng Impo~iti~n of a condition tha e current law provision permit
make restItutIOn to a victim If t the defendant be required to 
~~{ed to make restitution that ~rd:rsont plac:d on probation is or-

lIOn ofprobation. 214 Th~ Court c Ida~ oma lCally ~ecomes a Con
ou In an appropnate case order 

.211 See, e.g" Bernal-Zaz . 
crIme during term f ue~a v. Umted States, 225 F 2d 64 (9 h . 
dependents and me~t F:~~atlOn);. Un,ited States v. Wi~on 469 ~ 2 Clr. 1955) (I?-0 commission of 

alW.2r583t(9[hfCi~: r9~~Nu!{fedol~~fi~~ds~;~1~;m~ngn¥k~t:Ja~~~t15!~!{ r31·~~~2bf~.ul~4M coho!); Whaley v Vi 't d S a es v, mliler, 549 F 2d 105 (9th C· . e azco-n.ernandez 565 
fr~IJ12 eNmpt~oymlecnt in b~sines!a::i~t~16 ~~~:nlsle)(9th Ci~. 1963), cert. ~~n\:16)3o/tuin trlolm( uf~e ~f 

a lOna ommission F' 1 R' ' . . re ram 
fi 2d

13 
While most of the condlftions e~~~t, suptra

h 
?ote ~, § 3103. 

en er, some of the listed It . e as elr PrImary purpos th h 
~terdrek~t purposes of sentencin:~:~d~~ of ctourse, w~uld also tend ~o aff!~t f~!1itati?tI?- of the of-
1 e mds of cases. en, 0 a certam degree the . " PUll! lye and de-

214 See 18 U.S.C 3663(g) (fio 18 ' mcapacltahve purpose in lim-
. rmer U.S.C. 3579(g», 
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restitution not covered by paragraph (b)(3) (and section 35~6) un~er 
the general provisions of subsection (b)(20). In. ~ case Involv~ng 
bodily injury, for examp~e,. restitution. as a condItIOn of probatIon 
need not necessarily be lImIted to medIcal ~xpen~es .. The defendant 
in a particular case may have an interest In satI~fYIn~ such a con
dition if it will cause the court to forego sentencI!lg hIm to a t~rm 
of imprisonment. The court may also choose to Impos~ .a requIre
ment of payment of restitution as the mat;tdatory condItIOn of pro
bation he must impose pursua~t to subsectIO!l (a)(2). 

Paragraph (4) permits the Judge to requIre that ~he defend~nt 
give notice of his conviction to victims of the off~nse In accord wIth 
the provisions of section 3555. An order of notIce ~ay be both a 
separate sentence and a condition of probation. IVlakin~ ~~ order of 
notice a condition of probation gives the court tI:~ po~sIbIhty of rev
ocation of probation as an enforcement tool for VIOlatIOn of the con-
dition. d't' f b Paragraph (5) permits the judge to. ord~r as a con ~ IOn 0 pro a-
tion that the defendant· work conscIentIOusly at sUItable employ
ment or conscientiously pursue a course of study or vocatIOnal 
training that will equip him for suitable empl<?yment .. 'Yhen c.om
bined with other appropriate conditio.ns, thIS con~ItIOn mIght 
enable the court to avoid sending to prIson some def~ndants ~ho 
might otherrNise be incarcerated. For example, a Judge mIght 
devise a probation program for a non-~angerou~ de~endant where. by 
he spend evenings or weekends in prIson or h~e In a communIty 
corrections facility, and work or go .t? school dUrIt;tg ~h~ d~y. 

Paragraph (6) suggests the condI~IOn that a~ IndIvI.dual defend
ant refrain from engaging in a speCIfic occupatIOn, ~:>us~ness, or pro
fession, or that either an ~ndividu.al or organIza~IOn offender 
engage in a specified occupatIon, bUSIness, or profeSSIOn .o~ly to a 
stated degree or under specified circumstances. The co~dItIon may 
be imposed only if the occupation, business, or profeSSIOn bears a 
reasonabl""T direct relationship to the nature of the offense. Thus a 
bank tell~r who embezzles bank funds mig~t be requir~d not to 
engage in an occupation involving the handlIng o.f funds In a fi~.u
ciary capacity.215 Similarly, an organization conVICted of executIng 
a fraudulent scheme might be directed to operate that pa!t of the 
business in a manner that was not fraudulent. T~e CommIttee rec
ognizes the hardship that can flow fro~ preventmg a person f~om 
engaging in a specific occupation, busIness, or :professIC!n, partIcu
larly for those activities requi!i!lg many ye8:rs 01 educatIOn and ex
perience. This particular condItIOn of proba~IOn should only be used 
as reasonably necessary to protect the publIc. It should not ~e used 
as a means of punishing the convicted person. Insofa:: as thIS para
graph might be used to disqualify a person fr?m holdIng a. manage
ment position in an organization, the CommItte~ .emphasizes that, 
absent some other relationship .betwe.en t~e posItIOn held and the 
nature of the offense, such a dIsqualIficatIOn must bea:: .a reason
able relationship to an abuse of the managment posItIon for a 
criminal purpose. Paragr~~h (6) i~ intended. t? .be us~d to p::e~lude 
the continuation or repetItIOn of Illegal actiVItIes whIle aVOIdIng a 

215 The constitutional permissibility of such a condition has been recognized. See Whaley v. 
United States, 324 F.2d 356 (9th Cir. 1963), cert. denied, 376 U.S. 911 (1964). 
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bar from employment that exceeds that needed to achieve that 
result. The Committee has modified paragraph (6) from the lan
gauage iI?- .S. 1437 as. ~assed by the Se~ate in the 95th Congress. 
The prOVISIOn hC1d orIgInally been cast In terms of ordering an or
gani~ation, as well. as an i!ldividual, to re~rain from engaging in a 
partICular occupatIOn, bUSIness, or profeSSIOn. Because of business 
conce!ns that the listing o.f. the condition~ might encourage inap
proprIate use to put a legItImate enterprIse out of business that 
part of the p~ovisi0D: has been modified to relate only to indi~dual 
offenders. ThIS deletIOn should not be construed to preclude the im
position of appropriate conditions designed to stop the continu"ltion 
of a fraudulent business in the unusual case in which a business 
enterprise consistently operates outside the law. 

Paragraph (7) allows the court to require the offender to refrain 
from fre9uen!ing spe.c~fied kinds of plac~s or from associating un
necessarIly WIth speCIfIed persons. 216 As In the case with the other 
discretionary conditions of probation listed in section 3563 the con
ditions suggested by this paragraph would have to be t~ilored to 
the particular circumstB:nces of the defendant. For example, if the 
defendant were a conVIcted drug trafficker, it might ordinarily 
make sense to condition his probation upon his avoidance of other 
kno.wn drug. traffick~rs, but if he ~ere to be employed during the 
p~r;od of hIS probatIOn by a bUSIness that makes a practice of 
hIrmg former offenders, the application of such a condition would 
have to be designed to avoid any suggestion that the defendant 
could not engage in necessary occupational associations with his co
workers. 
~aragraph (8) permits the cOl;1rt to require as a condition of pro

batIOn that the defendant refraIn from the excessive use of alcohol 
aI?-d from any use of narcotic drugs or other controHed substances 
WIth~>ut a prescription from a licensed medical practitioner. It is 
not InteI?-ded th~t this conditi?n of probation be imposed on a 
person With no history of exceSSIve use of alcohol or any illegal use 
of a narcotic drug or controlled substance. To do so would be an 
~nwarranted departure from the principle that conditions of proba
~IOn should be reasonably related to the general sentencing consid-
erations set forth in section 3553 (a)(l) and (a)(2). ) 
Pa!8:~aph (9) permits the imposition of a condition of probation 

prO~IbitIng the defendant from possessing a firearm, destructive 
deV:ICe, or o~h~r .dangerous weapon. While this condition may only 
be Imposed If It IS reasonably related to the purposes of sentencing, 
there are, of course, other Federal, State, and local restrictions on 
firearms and explosives which may apply to the defendant as well. 

Paragraph (10) notes the availability of the condition that the de
fendant undergo medical or psychiatric treatment as specified by 
the court and remain in a specified institution if required for medi
calor psychiatric purposes. Under this paragraph a court may re
quire a defendant to participate in the program of a narcotic or al
cohol treatment facility, regularly visit a psychiatrist, participate 

216 This kind. of provision has also been recognized as permissible. See Birzon v. King, 469 
F.2d 1211 (~~ C~r. 1972). The phrase "unnecessarily associating" is meant to be construed ~ not 
precludmg mCldental contacts between ex-convicts in the course of work on a legitimate job for 
a common employer." Arciniega v. Freeman, 404 U.S. 4 (1971). 
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in a recognized group therapy program, or undergo some other 
form of treatment for physical or emotional problems. Because re
ceipt of treatment in an institution rather than on an outpatient 
basis would involve a deprivation of liberty, the judge would have 
to assure himself that it was reasonably necessary to a purpose of 
sentencing set forth in section 3553(a)(2) to require residence at an 
institution. 

Paragraph (11) authorizes as a condition that the probationer 
remain in the custody of the Bureau of Prisons during nights, 
weekends, or other intervals of time not to exceed in the aggregate 
one year, during the first year of probation. This provision permits 
short periods of commitment to a training center or institution as a 
part of a rehabilitative program. Flexibility is provided by permit
ting confinement in split intervals, thus authorizing, for example, 
weekend imprisonment with release on probation during the week 
for educational or employment purposes, or nighttime imprison
ment with release for such purposes during working hours. This 
condition could be used only to deprive the defendant of his liberty 
to the extent (treasonably necessary" for the purposes set forth in 
section 3553(a)(2). It could also be used, for example, to provide a 
brief period of confinement, e.g., for a week or two, during a work 
or school vacation. It is not intended to carry forward the split sen
tence provided in 18 U.S.C. 3651, by which the judge imposes a sen
tence of a few nl0nths in prison followed by probation. If such a 
sentence is believed appropriate in a particular case, the judge can 
impose a term. of imprisonment followed by a term of supervised 
release under section 3583, which section was amended by the 
Committee in the 97th Congress to permit such application. 

Paragraph (12) provides that the judge may impose as a condi
tion of probation that the defendant reside at, or participate in the 
program of, a community corrections facility for all or part of the 
term of probation. 

Paragraph (13) provides that the judge may require as a condi
tion of probation that the defendant work in community service as 
directed by the court. This provision is intended by the Committee 
to encourage continued experimentation with community service as 
an appropriate condition in some cases. This condition is also one 
of the three choices from which the judge must select a nlandatory 
condition to be imposed on a convicted felon who is sentenced to 
probation. This condition might prove especially useful in a case in 
which the imposition of a fine or restitution is not appropriate, 
either because of the defendant's inability to payor because the 
victims cannot be readily identified or the actual amount of injury 
is slight. 

Paragraph (14) notes that the probationer may be required to 
reside in a certain place or refrain from residing in a particular 
place, thus permitting the court to remove the defendant from a 
detrimE;mtal environment which apparently contributed to his prior 
anti-social behavior (e.g., a criminogenic environment) and to reside 
during the term of probation in an area-perhaps in a distant dis
trict 217 more conducive to rehabilitation. 

217 See proposed 18 U.S.C. 3605. 
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. Paragraphs (15) through (19) . 

tIOns relating to day-to-da su co~~aln c?mmonly employed condi-
~15~ p7r:r;nits the Court to ~rd~l~rth!~o~hOf d probationer. P~ragraph 
JUriSdIctIOn of the Court unl he. efendant remaIn in the 
Court ~o leave. In appro riate ess e receIves ~er:r;nis.sion from the 
probatIOner may be tra~sferredaf~s, of cour~e, J.UrISdICtion over the 
on a short-term basis in 0 d om one dIstrIct to another even 
~he~ tthhe probationer.' Parag~a~h tCl£ss;re 9~ntlhnuing super' vision 
. a e defendant report to a b t' ermi s e Court to order 
Court or the probation officer th? a IOdn. <?ffic7r as directed by the 
defendant may be laced . IS co~ ItIOn In not mandator -'-a 
condition that he ~ot cO;:!i~n:upe:rvlsed pr?bation with onl/the 
that does not require day-to-da crIme?~ wIth another condition 
pay a fine or to make restitutio y pupervisIOn, such as. an order to 
to order. as a probation conditio~'th ~ragraPbh (~7) permIts the judge 
ted to vIsit the defendant at h a a pro atIOn officer be permit-
the court (but not by the 0I1!e or at another place specified b 
to answering inquiries of th~O~~~bo~.Officff? Paragraph (18) relate~ 
any change of address or em 10 a IOn 0 Icer and notifying him of 
Court to require that the dtfeti~ent. P~ragraph (19) permits the 
promptly if he is arrested or qUesti~t dObtIfy tlhe probation officer 
cer.. ne y a aw enforcement offi-

FInally, paragraph (20) l'k . 
fa~hion other conditions ~f ~:obu{rent Tlhaw, permits the judge to 
aha, conditions to achieve the a. IOn. ese would include inter 
tuatin~ the goals of other listed a~sIsJ1I?-ce of the defendant i:d effec-

Unhke current law sub . on 1 IOns. 
~itions must be reas~nabtectIOn (b) specifically states that the con
tIOn ~5?3 (a)(l) and (a)(2), Ya~dl~~~t to the fac~~rs set forth in sec
restrICtIOn of liberty must b any condItion that involves a 
of sendtencing set forth in s~c~~~~035~* )(2)ceTha~y to the purposes 
signe to allay the fears of s h d' a. IS language is de
the: B.usiness Roundtable tha~cp bS1ljlrate gr<?~ps as the ACLU and 
strICtlVe in a particular case ro a .IOn C?nditIOns might be too re
t?-an is justified by the case Th~r. cilgh,t j!1v?lve . m?re supervision 
tlOns of probation to impo;ing J~ gfhlS Imlted In Imposing condi
poses of sentencing in a articutn y ose that carry out the pur-
7rty of ljl dt;fendant who ~oes no~rn~~~etl:~ lannot restrljlin the lib
I~capacltatlon, nor can he lace b' a ~v7l of punIshment or 
tIOn that are unrelated toP th uSIness condItIOns on an organiza
fense of which the organizatio e purpost;s of sentencing for the of
the Co.mmittee that the court~ ~a~o:vlcted. I~ is ,not the intent of 
probatIOn supervision but it· th . le organIzatIOns as a part of 
necessary conditions that a IS e In ent of the Committee that all 
offense and the offender and thl~ted td' the characteristics of the 
sentencing be imposed. a are Irected to the purposes of 

Proposed 18 USC 3563( ) . 
i~g,218 may, pur~u~n:t to thC pr0V:I~es that ~he court, after a hear-
t~ng of conditions of probati~:r:ld~~ns a~phcable to the initial set
tIons of a sentence of probatio~ a~ 1 y, r7 uce <?r enlarge the condi
or termination of the term of prob:r-y tuTe ,Prior t? .the expiration 
ward the substance of current law (U~oU·S ~ls36P5rovision brings for-

. .. 1) and Rule 32.1(b) 
218 S Sk' 

ee lpworth v. United States, 508 F.2d 598 (3d Cir. 1975). 

----- -- ---- -
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of the Federal Rules of Criminal Procedu.re. It enables the court to 
adjust the conditions of probation to the changed circumstances of 
the defendant. 

The requirement in proposed 18 U.S.C. 3563(d) that the court 
direct the probation officer to provide to a defendant a written 
statement that sets forth the conditions of a sentence of probation 
with sufficient clarity and specificity that it can serve as a guide 
for the defendant's conduct and for such supervision as is required, 
is new to Federal law.219 The Committee believes; however, that 
such a statement should be required both as a matter of fairness 
and as a matter of efficient program administration.220 

SECTION 3564. RUNNING A TERM OF PROBATION 

1. In general 
This section governs the commencelnent of a term of probation, 

the effect of other sentences upon the running of the term, and the 
court's power to terminate or extend a term of probation. 

2. Present Federal law 
While the probation provisions of current title 18 are silent as to 

when a term of probation commences, the courts have held that, 
unless another time is specified in the order, it begins when the 
judge imposes sentence. 221 Rule 38(a)(4) of the Federal Rules of 
Criminal Procedure provides that if the order placing the defend
ant on probation is not stayed, the court shall specify when the 
term of probation shall commence. 

The provisions of the current statutes are also silent with regard 
to the running of multiple terms of probation. Where the question 
hw arisen, the courts have held that such terms may be consecu
tive but may not exceed the maximum term of five years provided 
by 18 U.S.C. 3651.222 If, however, the court has not specified 
whether two terms of probation are to run consecutively or concur
rently, it has been held that the presumption is that they run con
currently.223 

The current statutes do not specify whether a term of probation 
can run concurrently with a sentence of imprisonment. While most 
courts have held that probation is tolled by a sentence of imprison
ment,224 at least one court has held that incarceration for an of-

219 See Zaroogian v. United States, 367 F.2d 959 (lst Cir. 1966); McHugh v. United States, 230 
F.2d 262 (1st Cir.), cert. denied, 351 U.S. 955 (1956). 

220 An error in the recitation of conditions in the statement, or even an accidental failure to 
supply such a statement, should not necessarily be constl'ued as a reason to i:upugn the propri
ety or validity of a decision to revoke or modify the probation because of a breach of a condition 
actually imposed, since the court will have stated those conditions during the sentencing pro
ceeding in any event. 

221 Gaddis V. United States, 280 F.2d 334 (6th Cir. 1960); Davis V. Parker, 293 F. Supp. 1388 
(D.C. Del. 1968). 

222 United States v. Pisano, 266 F. Supp. 913 <E.D. Pa. 1967). But see United States v. Lancer, 
361 F. Supp. 129 <E.D. Pa. 1973), vacated and remanded on other grounds, 508 F.2d 719 (3d Cir. 
1975), cert. denied, 421 U.S. 989, in which the court held that, where two indictments were con
solidated at the defendant's request, the court could impose two consecutive terms of probation 
that totalled in excess of five years. 

223 Engle v. United States, 332 F.2d 88 (6th Cir. 1964), cert. denied, 379 U.S. 903. 
224 U.S. ex reI Demarais V. Farrell, 87 F.2d 957 (10th Cir.), cert. denied, 302 U.S. 683, rehearing 

denied, 302 U.S. 775 (1937); Ashworth V. United States, 392 F.2d 245 (6th Cir. 1968), 
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. o.f pr?bation. However, the a~thg~~ns~ 4Im, or to extend the term 
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3. Provisions of the bill, as reported 
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pOSsed, un~ess otherwise ordered bith e sentence of probation is im-
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to run ~oncurrently with a te~:ej and th.at a term of probation i~ 
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frunmum term of probation' would bes 

0 varyIng seriousness the 
erm for the most serious fn e. measured according to' the 
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Subsection (d) authorizes the 
~~:he ptrovisions applicable to th~Ui~iti:ier ~.hearfing and pursuant 

~on, 0 extend a term of b t' se Ing 0 the term of pro 
~atlOn or termination unle~~Othe lon, a~ any time prior to its expi= 
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pro a IOn. If Judges feared that 
225 United St t a 
226 United St~t:~ ~ ~an?, .supra note 222. 

34~2r'I~l)PS' CI283565(E3,D. N.c.t 'ilf.f2f' 69 F. Supp. 382 (W.D. La. 1947); United States V. Buch 
. 228 • •• • anan, 

See proposed 18 U.S.C. 3653(a). 
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o short and that the court would 
term would later be foun~ tto ~e to might well feel constrained to 
be powerless to extend 1 '. Y . 
impose the maximum.dterI~~~t a~l t~~:s~f probation remains subject 

Subsection (e) provl es ::-
to revocation during its contlnuance. 

SECTION 3565. REVOCATION OF PROBATION 

----~---
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~.S.C. 3606; provision~ gov~rnIr~e 32.1.230 The COID:mittee fel~ lt 
probationer are contaIned d 1 provisions concernIng probatlOn 
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Section 3565(b) provides that revo~ 10 the term of probation has 
tion of another sentence may occur a er 

54 F 2d 752 (10th Cir. 1965). . B wer: 408 U.S. 472 
229 Fox v. United States, 3 iii 411 U.S. 778 (1973); see also Morrtsey v. re , 
230 See e.g., Gagnon v. Scarpe , 

(1972). 
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expired if a violation of a condition occurred prior to the expira
tion, if the adjudication occurs within a reasonable period of time, 
and if a wa.rrant or summons on the basis of an allegation of such 
a violation was issued prior to the expiration of the term of proba
tion. Thus, the section more narrowly restricts the time within 
which probation may be revoked than does current 18 U.S.C. 3653, 
which permits revocation at any time within the maximum period 
of five years regardless of the term initially imposed or the serious
ness of the offense. 

SECTION 3566. IMPLEMENTATION OF A SENTENCE OF PROBATION 

This section, which has no counterpart in current law, merely di
rects attention to the fact that provisions governing the implemen
tation of probation are contained in subchapter A of chapter 229. 

SUBCHAPTER C-FINES 

(Sections 3571-3574) 

This subchapter sets the maximum monetary fines that may be 
imposed for the various levels of criminal offenses, specifies the cri
teria to be considered before imposition of fines, and provides for 
the subsequent modification or remission of fines previously im
posed. In so doing, the bill makes major advances in using the 
mechanism of fines as an effective sanction for white collar crime 
and other highly profitable criminal offenses. 

The Committee is of the view that fines generally hR'\Te been an 
inappropriately under-used penalty in American criminal law, even 
though there are many instances in which a fine in a measured 
amount can constitute a highly effective means of achieving one or 
more of the goals of the criminal justice system. Part of the reason 
for the under-utilization of fines as a criminal sanction is the fact 
that the maximum levels of fines under current law, with rare ex
ceptions,231 are set so low that the courts are not able to use them 
effectively as a sentencing option. These statutory limits are large~ 
ly the products of an earlier era when the average wage earner 
achieved a yearly income considerably lower than that common 
today, and when inflation had not yet reduced the value of curren
cy to its present level. 

There exists today the anomalous situation in which a typical 
felony may be punishable on the one hand by a maximum of five 
years' imprisonment, and on the other hand by a maximum fine of 
only $5,000 or $10,000.232 Before the two facets of the stated penal
ty may be seriously considered as alternatives to one another, they 
must be of roughly equivalent severity. Yet today, five years of a 
person's freedom, even when measured according to the average in
dividual's earning power alone, carries a value in excess of $50,000. 

231 A dramatic exception is the provision of 21 U.S.C. 848 which permits a fine of $100,000 
($200,000 if the defendant is a recidivist) for the offense of operating a continuing drug-traffick
ing enterprise. Under this section, fines of up to $300,000 have been imposed on individuals 
under multiple-count indictments. See United States v. Sperling, 506 F.2d 1323 (2d Cir. 1974). See 
also 15 U.S.C. 1, 2, and 3. 

232 Under most current law provisions, of course, such a statement of a penalty is usually not 
a recitation of two mutually exclusive alternatives: both the five-year maximum term of impris
onment and the $5,000 maximum fine may be imposed. 

-.-~--~----
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In a case in which a serious violation has occurred, but in which 
the court has found reason to explore alternatives to incarceration, 
the current state of the law needlessly hampers the court in its 
fashioning of an appropriate sentence. It is with the intent of en
hancing the ability of the courts to fashion remedies appropriate to 
offenses by providing mmcimum fines at levels that are suitable to 
our times-and at levels that will help to eliminate the popular 
view that certain offenses will lead only to a nominal fine equiva
lent to a minor cost of doing business-that the Committee has 
drafted the provisions of the subchapter. 

SECTION 3571. SENTENCE OF FINE 

1. In general 
Proposed 18 U.S.C. 3571 establishes the general statutory author

ity for the imposition of a fine as a penal sanction. The mmcimum 
amount of the fine that may be imposed in a particular case de
pends on whether the offense is classified as a felony, misdemean
or, or infraction; whether the offender is an individual or an orga
nization; and, in the case of a misdemeanor, whether the offense 
resulted in loss of human life. 

2. Present Federal law 
Under the, present Federal law, fines are specified as an author

ized form of sentence for virtually all offenses. It is recognized that 
fines often represent the only useful sanction against corporations 
and other organizations, as well as being, in the view of many 
judges, the major acceptable penalty against significant numbers of 
individual Federal offenders. The authorized mmcimum limits, how
ever, are generally very low. Complaints that current fine levels 
are insufficient to accomplish the purposes of sentencing are being 
voiced by Federal judges with increasing regularity. 2 3 3 

Present Federal law also includes large and logically inexplicable 
disparities in the levels of fines permitted as criminal sanctions for 
offenses of essentially similar natures. The following are examples. 

A. Conspiracy to defraud the United States or to commit any of
fense against the United States is punishable by a mmcimum 
prison term of five years and by a fine of up to $10,000.234 On the 
other hand, a conspiracy to prevent a person from accepting Feder
al office or to prevent a Federal official from discharging his 
duties, while graded more seriously in terms of the authorized 
maximum prison term, which is six years, carries a lesser mmci
mum fine-$5,000.235 

233 See the statement of Judge Renfrew of the Northern District of California in which he 
complains that the $50,000 maximum that he imposed in a price-flXing case was not sufficient 
under the circumstances and that "had the maximum been more than $50,000, the amount of 
the fines would have been substantially more as to all of the defendants • • • rHlere, it seems 
to me, is a situation where clearly there's a need for increasing the amount of tbe- fme." 16 Cr. 
L. Rptr. 2178,2181 (Nov. 1974). See also the statement of Judge MacMahon of the Southern Dis
trict of New York in which, upon imposing the maximum available fines of $75,000 on each of 
two millionaire defendants found guilty of evading $761,000 in taxes, he said that he regretted 
that the roO{ laws did not permit him to impose a higher fine on each defendant. New York 
Times, March 20, 1973, p. 26, col. 1. (Note too, that in each of these cases the fmes available 
were substantially higher than those generally available in Federal criminal cases. Note also 
that the maximum fine levels for many antitrust offenses were substantially increased in the 
94th Congress (15 U.S.C. 1, 2, and 3).) 

234 18 U.S.C. 371. 
235 18 U.S.C. 372. 
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B. Forgery of natUralization 't' h' 
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h
OO. 243. Conversion 

court also carries a maximum e ong In t e registry of the 
amount exceeds $100.244 But :nihnc~ of ten years in prison if the 
dOUble the amount converted, whiie ~~mth cjse a fine can equal 
exceed the amount converted. e atter a fine cannot 

3. Provisions of the bill, as reported 
Subsection (a) authorizes the u f fi . " 

There are no offenses for which sfi 0 Ines In CrImInal sentencing. 
vided in section 3551(b) and (c) a fine may bot .be imposed. As pro
addition to any other sentenc~ a pIne ma

t
y fe Imposed alone or in 

made d't' f . aymen 0 a fine may also b 
manda~o~on 1 1O!l.O probation. pursuant to section 3562(b)(2), or = 
that revo~a~~~d~fo~~titi~~ar~o~v~~rblant to section 3562(a)(2), so 
the nne. A fme may also be m d I a ~ ~s a means of enforcing 
vision, permitting the court to a held c°cid£tlOdn of ~ost-release super
fails to pay it. 0 a e en ant In contempt if he 

Subsection (b) establishes the m' r' 
nies, misdemeanors and infract' aximum Imits of fines for felo-
higher limit may otherwise b IOns, ~xcep~ to ~he extent that a 
offense. The fine levels set.for:h ~~t~hrIze~ Int~hIs chapter. for the 

e su sec IOn are conSIderably 
236 18 U.s.C. 1426; 18 U.S.C. 1546 
237 18 U.S.C. 1019. . 
238 18 U.S.C. 2113(a) 
239 18 U.S.C. 2114. . 
240 18 U.S.C. 1726; 18 U.S.C. 1912 
241 18 U.S.C. 1361. . 
242'18 U.S.C. 41. 
243 18 U.S.C. 645. 
244 18 U.S.C. 646. 
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higher than those generally authorized by current law,245 and are 
designed to establish an effective scale for pecuniary punishment 
and deterrence that will reflect current economic realities.

246 
Pen

alties for organizations are set at higher levels than those for indi
viduals, following the New York model, 247 in order to take cogni
zance of the fact that a sum of money that is sufficient to penalize 
or deter an individual may not be sufficient to penalize or deter an 
organization, both because the organization is likely to have more 
money available to it and because the sentence for an organization 
obviously cannot include a term of imprisonment. 

The fine levels in subsection (b) for felonies and misdemeanors 
committed by individuals and for felonies committed by organiza
tions, are considerably higher than the ·levels provided in S. 1437 as 
passed by the Senate in the 95th Congress. In addition, subsections 
(b)(l)(A) and (b)(2)(A) were amended in the 96th Congress to provide 
the same maximum fine for a misdemeanor that results in the loss 
of life as for a felony. These amendments are designed to offset the 
deletion. in the 96th Congress of section 2201(c) in S. 1437,which 
provided that, as an alternative to the maximum fines set forth in 
subsection (b), "[a] defendant who has been found guilty of an of
fense through which pecuniary gain was directly or indirectly de
rived, or by which bodily injury or property damage or other loss 
was caused, may be sentenced to pay a fine that does not exceed 
twice the gross gain derived or twice the gross loss caused, which
ever is the greater." The business community expressed concerns 
that the standard for determining the amount of a fine under that 
provision could result in an unwieldy sentencing proceeding that 
would be virtually equivalent to a trial on the question of damages. 
The Committee concluded that an increase in the maximum fme 
levels for serious offenses could assure that a fine could be imposed 
that would usually reach the defendant's illgotten gains while 
avoiding undue complexity in the sentencing hearing. Of course, in 
a situation in which, for example, the defendant obtained millions 
of dollars in the course of committing an offense, the provisions for 
an order of restitution or an order of notice to victims may be used, 
depending on the circumstances, in conjunction with a fine to 
assure that a convicted defendant cannot keep what he obtained. 

It is intended by the Committee that the increased fines permit
ted by this section will help materially to penalize and deter white 
collar crime and other highly profitable crime. Certainly no correc
tional aims can be achieved where the maximum sentence imposa
ble is set at such a low level that it can be regarded merely as a 
cost of doing business-a cost that may in fact be more than offset 
by the gain from the illegal method of doing business. The need for 
such increased penalties is particularly apparent with regard to a 
corporate defendant which today can often divide the minor burden 
of payment among its many stockholders, or pass it on to consum
ers as a cost of doing business, with the result that lesser penalties 
may not be felt either by the corporation or by its multiple owners. 

245 See discussion of proposed 18 U.s.C. 3559(b). 
246 Such substantially higher fine levels were recommended by, inter alia, the Committee on 

Reform of Federal Criminal Laws of the American Bar Association, Subcommittee Criminal 

Code Hearings, Part vn, 5817. 
247 McKinney's N.Y. Crim. Law § 400.30 (1969). 
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While the Committee believes th . 
be of particular importance in the ath~fe Inlirease?- fine levels will 
not ~ea:n to imply that fines are :Ot Ia~ c.o ar crIme area, it does 
t~~clng In other areas as well It· h d Important aspect of sen
VISIOns will lead to more creative IS °fe that ~he se~tencing pro
for example, the use of a sent use 0 sentencIng optIOns such as 
over a period of time for minore~f£ td pay h

a 
fine in installment~ 

pay a fine in a lump sum Such en ers w 0 may not be able to 
~or exa!llple, in the case of a defe~d~~te~~~ w~uld be appropriate, 
IS convICted of a minor offense th t d WI ou current assets who 
but that nevertheless must be m~t bes not warrant imprisonment 
ment and deterrence. y some clear form of punish-

SECTION 3572. IMPOSITION OF A SENTENCE OF FINE 

1. In general . 

Section 3572 sets out factors th t th 
posing a fine, specifies the degree ~o ~. c~urt must consider in im-
IS final, places a limit on the a ~ IC a sentence to pay a fine 
that the court may specify thegwegatIOci of multiple fines, provides 
fine, p~ecludes the imposition me an metho~ of payment of the 
served If fln imposed fme is not of. dan alt~rnatIv~ sentence to be 
~ organIZation who are authoJ.~d' t pr:fY,~es no. bee that agents of 
V}- ually responsible for payment fro~ th urse Its assets are indio 
tIon of the fine assessed against it d e u~ds of the organiza
po~ed on an agent or shareholder' an provI~es ~hat a fine im
paId from the assets of the 0 . o~ an organIzatIOn may not be 
ble under applicable State la~~anizatIOn, unless expressly permissi-

2. Present Federal law 
The provisions of this section current Federal statutes, althou ghn.erally are not ~he .subject of any 

ment of a fine is inferentially a!th~~i:d~~~ment In heu of the pay-

3. Provisions of the bill, as reported 
Subsection (a), by cross-refere t . !actors to be considered by then~e °t s~ctIOn 355?(~), specifies the 

Impose a fine and in dete .. OU! In determInIng whether to 
ment, and th~ method of ~mlnlng ItS ~mount, the time for pay
other potential sanctions ptIi':ent. t-~ IS the. case with regard to 
nature and circumstances' of th cour IS requIred to consider the 
acteristics of the defendant th e offense and the history and char
to which a fine may be an ~ e pu!poses of sentencing with regard 
and any policy statements ~h?Phiate response, and the guidelines 
qualifier "to the extent that thC may be ~pplicab.le. Use of the 
the four stated purposes of sen::n ~re ~pp.hcable" In referring to 
that. a fine may often be a h' hI clng IS Intended as recognition 
punIshment. and of deterrin~g oth usef~l means o~ proyiding just 
fenses-partIcularly offenses affo; ~rs rom engaging In like of
tary gain-while the other purp dln1 the op~ortunity for mone
monly be served by a sentence to·oses o. fisentencing would less com-pay a Ine. 

248 See 18 USC 35 235 (1970). ... 65. But see Tate v. Short, 401 U.S. 395 (1971)' Williams v Tll' . 3 , . ./., molS, 99 U.S. 
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In considering the characteristics of the defendant, the court is 
specifically required to consider the ability of the defendant to pay 
a fine in the amount and manner contemplated in view of the de
fendant's income, earning capacity, and financial resources, and, if 
the defendant is an organization, the size of the organization. The 
court is also required to consider the burden that the fine will 
place on the defendant and on his dependents, any payment of res
titution by the defendant or any requirement that the defendant 
make reparation to the victim, the impact of the fine on the future 
financial stability of the defendant, any effort by an organizational 
offender to discipline the persons responsible for the offense or 
ensure against recurrence of the offense, and any other equitable 
considerations that are pertinent. 

The maximum fine levels are sufficiently high to permit consid
erable flexibility in tailoring the fme level to the situation in a par
ticular case. While it is not intended that a fine for a solvent indi
vidual be so high as to force him into a lifetime of poverty, if a de
fendant is wealthy and the court finds that a high fine is necessary 
to serve the purposes of sentencing, it should not be reluctant to 
sentence the defendant to pay a high fine. On the other hand, the 
court need not avoid the use of a sentence to pay a fme against an 
individual who is not wealthy since the bill would permit install
ment payments of a fine. In some cases, the most appropriate sen
tence might be, for example, the payment of a fairly substantial 
fine in installments of a specified amount out of each pay check 
over a period of time. 

The requirement that the court, in assessing the ability of a de
fendant to pay a fine, consider any payment of restitution by the 
defendant or any requirement that the defendant make restitution 
to the victims of the offense is not intended necessarily to result in 
the court's avoiding imposition of a fme that might otherwise be 
imposed or reducing a fine by the amount of restitution to be paid. 
Either of these results might, however, be appropriate in a particu
lar case, depending upon the effect of payment of restitution upon 
the defendant's ability to pay a fine and upon the purposes of sen
tencing to be served by requiring payment of a particular fine. Of 
course, if the defendant has, prior to sentencing made reparation 
or made arrangements to make reparation to the victims of his of
fense, this will have an effect on his financial resources wruGh 
should be taken into account in assessing the ability of the defend
ant to pay a fine, and may also alleviate somewhat the need to 
impose a high fine for purposes of punishment and deterrence. 

The considerations in setting fine levels can obviously be quite 
complex, and they warrant careful attention by the Sentencing 
Commission in formulating sentencing guidelines and policy state
ments to aid in imposing sentence. 

Subsection (b) was included for the first time in S. 1630 in the 
97th Congress. It provides that, unless otherwise expressly permit
ted, the aggregate of fines that may be imposed on a defendant at 
the same time for offenses that arise from a common scheme or 
plan and that do not cause separable or distinguishable kinds of 
harm or damage, is twice the amount imposable for the most seri
ous offense. The provision was added in response to concerns that 
there might be some offenses, particularly regulatory offenses, 
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where an ongoing pattern of co d t . 
off~ns~s, with the result that th n dU~ cdnsbtu~ed numerous minor 
unjustIfiably high maximum fi e e en ant mIght be subject to an 

Subsection (c) makes clear th~t 
t~e sentencing judge may be m d! fi eden thou~h a fine imposed by 
tIOn. 3573, corrected pursuant °t; Ie ~r remItted pursuant to sec
~odlfied pursuant to section 3742 ·t1c~lOn 3,!42, or appealed and 
Judgment of conviction that inclu~ 1 IS fiutsI~e the guidelines, the 
purposes. This notes the provisional es a Ine IS final for all other :hY later mo~if!cat!ons authorized ~a~hre b1lthehsilentenc~ pending 

at the C?nvlCtIOn IS otherwise final e 1 w e making clear 
SubsectIOn (d) permits the . 

specified period of time or in ci:~t to authorize payment within a 
schedu~es are now specifically au~hall~edt.s. Such flexible payment 
~ fine Imposed as a condition f orlZe. In2the Federal system for 
In many States.250 Clearly if th ~r~bajIOn, 49 and are authorized 
pay a certain fine over a ' . d e f ~ en ant can earn the money to 
tion for choosing impriso~:~~t 0 tlmt, there see!lls little justifica
would otherwise be clearly the 0\ a esser .rille If the higher fine 

Subsection (e) prohibits imp m.~~ approprIat~ sentence. 
pay a fine is imposed of an alt°SI IO~, at the tIme the sentence to 
fine is ~ot paid. If th~ defendan~rfu~f~v~ sente~ce to be served if the 
~etermlne the remedy after th pay hIS fine, the Court may 
Into the reasons for it 251 If efi nonpayment and after an inquiry 
curred because changes' in th~ d~funedample, nonpa~ent has oc
have made payment an undue fi ~t s finanCIal cIrcumstances 
sary to adjust the amount of th lfianClal burden, it may be neces-

fi
section 3573. If, on the other ha~d I~h Pdr~u~t to. the provisions of 
~e but chooses to ignore his I .' Ie. e e!1 ant IS able to pay the 

Sions of proposed subcha ter B ega oblIgatIOn to pay it, the provi-
of fines m!=ly be utilized tg collectOihhfiPter 229 regarding collection 

SubsectIOn (f) specifies th t'f e Ine.. . . 
duty. of each of the organiz:tio~,:n ?r,anizatIOn IS fined, it is the 
thorlZed to make disbursement of emp oyee~ or. ag~nts who is au
the fine from organization assets t~ ?rganlz~t!On ~ assets to pay 
assure that a corporation will not b ~IS prOVISIon IS designed to 
ty b;v means of obfuscating the nat~r: 1.to e~cape or delay liabili
sectIOn also precludes the a t 0 1 S s. ructure. 2 5 2 The sub
or shareholder of an orga:iz~:n f of a fine Imposed on an agent 
unless such payment is ex res~ rom ~se.ts of the organization 
State law. The purpose of th~ e y t·per~Is~Ible under applicable 
the governing of internal cor :ep Ion IS s~mplJ.' to recognize that 
matter for the law of the Stale 1~ operatIOI?-s IS appropriately a 

o IncorporatIOn. Most States the 
249 18 ' U.S.C.3651 
250 National Co '. . 
251 Thi " mmlSSlOn on Reform of Federal C' . al 

requirem:n~~s~PJVfili?a~t~ theTlel~is~ing statute, ISltrS.C ra5S5' ~~tWiI·onrklining P'!tpers 1285 (1970). 
. . t·· ... ." V • ..(I mozs supra te 248 T'! e WI;11 constitutio al 
i;~hn: e~~O!lfi~: i~e~ts~~~nc~: in~flut'hding a s~~tence to ~;~fu~n:e~~i~t~ution~ prohibition 
see Bearden v Ge . U' Ihen I e non-payment is 'th t f: I orne CIrCUmstances 
such procedur~ in~fh~;ro!io~e~~~~. Mb~IYI 24, 1983), butthe °Com~i~t~~ ~~: ~~~el!-dant's patrt: 

252 The Committee had 'd 18 I . lncorpora ed 
the disb ' ffi . conSI ered including s.p,ecifi all . this 
such a r~fu~~~c~ ~e'~:u~~;~~C?,re~~t~on agd thei~c su~e~iors." i~~:t~e~id:thence both to 

:~~~a:~ri:°ti!~O~:heth~oC%~h~~C~i~t~~:~.! !~~hori~;~;:~!~t~di~d~~if~~~~ ~~ 

24-038 0-83--8 
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Committee understands, carefully circumscribe indemnification for 
fines. The term "expressly permissible" is intended to distinguish 
between situations in which State statutes or court decisions au
thorize indemnification and those in which State law prohibits it or 
is silent. The court's finding is to extend only to that issue. If in
demnification is authorized, State law governs the manner of deter-
mining whether it is proper in a particular ca.se. 

SECTION 3573. MODIFICATION OR REMISSION OF FINE 

1. In general 
Section 3573 provides the flexibility necessary to accommodate 

changes in the financial condition of a defendant. Since section 
3572 specifies that the ability of a defendant to pay is relevant to 
the amount of a fine, a modification or remission of the fine should 
be available when that ability changes. The court is thus equipped 
to adjust the fine of the well-intentioned defendant in order to 
avoid creating unjustifiable impoverishment. An unexcused failure 
to pay a fine, however, may be prosecuted as any other criminal 

contempt.253 

2. Present Federal law 
There is no counterpart to this section in existing Federal law; as 

previously noted, the current statute permits a judgment in a 
criminal case to require imprisonment until the fine is paid.

254 

8. Provisions of the bin as reported 
Subsection (a) permits a defendant who has been sentenced to 

pay a fme to petition the court for changes in the terms of pay
ment or remission of all or part of the fine in specified circum
stances. Under paragraph (1), if a defendant has paid part of a fme 
and if the circumstances that justified imposition of the fine in a 
particular amount or payment by a particular time or method have 
changed, the defendant may petition the court for modification of 
the method of payment, remission of all or part of the unpaid por
tion of the fine, or a change in the time or method of payment. The 
provision recognizes that the defendant's circumstances may 
change in a way that causes the amount or method of payment of a 
fme to become too harsh to serve the purposes of sentencing fairly. 
Paragraph (2) permits a defendant who has voluntarily made resti
tution to the victim of his offense after a fine was imposed to peti
tion the court for a reduction of the fme in an amount not exceed
ing the amount of restitution. This provision places the defendant 
who voluntarily makes restitution after a fine is imposed on the 
same financial footing as the defendant who voluntarily makes res
titution before sentencing or who is ordered to make restitution as 
part of his sentence. 2 

5 5 

253 See 18 U.S.C. 402. It should also be pointed out that the unJxcused failure to pay a fine in 
the time and manner specified may, if payment was made a condition of probation, result in a 
revocation of probation and the imposition of any other sentence that originally was available. 

See proposed 18 U.S.C. 3563(bX2) and 3565(a)(2). 
254 18 U.S.C. 3565. 
255 Proposed 18 U.S.C. 3572(a)(3). 
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Su~section (b) permits thp ·ud the C1~cumstances warrant ;'~li fe to enter an appropriate order if 
{?rth m section 3572(a) for th: ~.£f. courfse, th~ c.o~siderations set 
~me and method of payment ar -' Ing 0 t~e InItial fine and its 

tlOn whether a remission of the eifually applIcable to a determina
m~od ofpa:yt!lent is warranted~ me or a change in the time or 

~se prOVISIons allow the reas bl· ~erlymg principles of this chapte°na e unplementation of the un-
ar Association,256 the Model pr, ai csuggested by the American 

statutes. ena .,Iode,257 and several State 

Secti::::7: 3::~S'::~ENTATION OF A SENTEN~E OF FINE 

fine is governed b the lmplementatior:'- of a sentence to a ch~pte~ 229 of titl! 18. F~{t:J.i:~ outlmed in subchapter p I of 
truned In the report on that subc~~~~~. of these procedures is con-

SUBCHAPTER D-IMPRISONMENT 

(Sections 3581-3586) 

Proposed subchapter D of h Code, sets forth the basic c .apter .227 of title 18, United Stat ~~ede~encesh of imprisonmC~::'I~~r~;~~~sgthernfing the impositi~~ 
roug out the sentencin . . e rame of reference 

II?-um sentence that may be i g prdVltlOnS to determine the maxi-
~fc~~ "Tth the terms of im;£.~":me~~ ea:J.h offen~e. It deals spa-

orlZe lor the various grade f ffl an sUJ?erVlsed release au-
sucr sentences; collateral aspeJ. ~f ~ ef"es; criteria for imposing 
era ~on of mUltiple sentences. and cal~~l efces Off imprisonment; op-men . ,a Ion 0 terms of imprison-

1 L 

SECTION 3581. SENTENCE OF IMPRISONMENT 

. n general 
Section 3581 provides th t may generally be sentenced a to a defendan~ co~victed of an offense 

;1~ elas.ses of offenses, and soec"ifi~th~f un~rlSOnrnent, establishes 
ImprIsonment for each claSs. maxImum authorized term 

2. Present Federal law 
. Present Federal criminal law h· t~on and deletion, has resulted inw hch ha~ grown by sporadic addi-

~ltle .18 at least seventeen levels tf ere Relng authorized in current 
Im~rl~Onment to thirty da s B 0 co~ ~neD?-ent, ranging from life 
yall~tldons, some seventy-lv~ Jiff~r~~~nlng .ImhPrisonment and fine 
ISO a e . Comparison of pu . h punlS ment levels may b 
fenses leads to the exposure n;;r ment provisions for particular of. 
in~r: ~dddalition. to. the sentencing ~~~i:i~~~ r,ppadre!lt inconsistencies . 
. IVl U crImInal statute th oun In the text of each 

clal offender sentencing proJ:i~ ar~ two generally applicable spens In current law.2s8 These t 
256 ABA S WO 

P tandards Relating t th A .. rocedures, § 18-7.4 (1979) 0 e dmmlStration of Justice Se te . 
257 Model Penal Code § 302 3 (P 0 D 19 ' n ncmg Alternatives and 

258 18 U.S.C. 3575 and 21 U.S.C: 849: 62). 
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provisions allow a term of imprisonment "for an appropriate term 
not to exceed twenty-five years and not disproportionate in severity 
to the maximum term otherwise authorized by law" for a special 
offender in certain clearly defined instances. Both require notice 
and a hearing with rights of counsel, confrontation, and compul
sory process if application of the special offender sentenc7 ~s sought 
by the prosecutor, and a sentence pursuant to the proVlSIons Inay 
be appealed by the defendant or the government. 

2 
5 9 

A defendant sentenced to a term of imprisonment in excess of 
one year is eligible for release <:>n parole ~uring ~t leas~ th~ ~ast 
two-thirds of the sentence. The time at whIch a prisoner IS elIgible 
for release on parole is determined pursuant to the provisions of 18 
U .S.C. 4205, which provides thre~ possible actio;ns by the ~e:t;t7:t;c~ 
ing judge that will affect a conVlcted defendant s parole elIgibilIty 
date. First, if the judge specifies no parole eligibility date, a prison
er sentenced to a term of imprisonment that exceeds one year will 
be eligible for parole under 18 U .S.C. 4205(a) after serving one-third 
of the terrn or ten years, whichever is less. Second, under 18 U .S.C. 
4205(b)(1), the judge may specify a time for parole eligibility that 
occurs before the ti.me that would apply under 18 U .S.C. 4205(a). 
Third, under 18 U.S.C. 4205(b)(2), the judge may specify that the de
fendant will be immediately eligible for parole, and specify only 
the maximum term of imprisonment.26

0 

In addition, the Parole Commission has in recent years used 
parole guidelines that recommend an appropria~e length of ti~e to 
be spent in prison by a defendant who was conVlcted of a partIcular 
crime and who has a particular history and characteristics.

261 

As presently structured, the laws concerning the imposition of a 
term of imprisonment and the determination of a date for parole 
eligibility often are not only incompatible but also work to promote 
disparity and lack of certainty in the criminal ju.stice system. If a 
sentencing judge wishes to assure t~at he has a hIgh ~egre~ of con
trol over the time a defendant Will actually spend In prIson, he 
must not only determine what that period of time is, but must also 
evaluate the effect that the parole eligibility statute and the parole 
guidelines will have on the sentence that he imposes. If, for exa~
pIe, a judge believes that a def~ndant should spend 20. months I~ 
prison, less good time, for a roobery offense that. carrIes a m8.?'~
mum term of imprisonment of 15 years,262 commltted under mIti
gating circumstances, he could achieve that result under current 
law by sentencing him to exactly 20 mon~h~ imprisonme.nt, .but 
could achieve the result only because the eXIsting parole guidehnes 
do not recommend parole during such a short period. If, instead, he 
tried to achieve that result by sentencing the defendant to 60 

259 See United States v. DiFrancesco, 449 U.S. 117 (1980); United States v. Neary, 552 F.2d 1184 
(7th Cir. 1977)' United States v. Stewart, 531 F.2d 326 (6th Gir. 1976); United States v. Ilacqua, 
562 F.2d 399 (6th Cir. 1977), cert. denied, 435 U.S. 906 (1978). 

260 In addition to the parole eligibility provisions for regular adult offenders, current law con-
tains a number of specialized parole eligibility reql;1irements. Those for youth offen.ders. and 
young adult offenders included m 18 U.S.C. 5017 specify that a defendant sentenced to unprIson
ment under one of those provisions is eligible for parole immediately and must be released on 
parole at least two years before e~piration ~f se~tence, I;illd those relating to ~rsons sen~~c~d 
under title II of the Narcotic AddIct Rehabilltatlon Act m 18 US.C. 4254 specIfy parole eligIbIl-

ity after six months. 
261 The parole guidelines appear in 28 CFR § 2.20. 
262 See, e.g., 18 U.S.C. 2111 and 2112. 
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months in prison with eligibTt £ l' 
pursuant to 18 U:S.C. 4205(a) 

1 iI thO: ti~Of ~hn one-thir~ that time 
released on parole at their p~role el' t ~r t cit most prIsoners are 
pr?bably be that the defendant wouif s 

1 ~;d ~ti' the result wou~d 
prIson, the lowest period provided £ Pbb a. east 24 months In 
lines. Only if the Parole Commissi or ro ery l~ the pa::ole guide-
there ~ere particular mitigating ci~~U!~eed Wltht the Jud~e that 
count In the guidelines would th dances no taken Into ac-
time that the judge intended. 2 6 3 On e{hnd~ht sh

ve 
d th,e len~h of 

thought the defendant should spend fi e 0 er. an.' If the Judge 
have to sentence the defendant to 1Vt5 ye,ars :n prIs~n, he would 
parole eligibility in order to assure a -year e::m Wlthout early 
guidelines would not result in t~at operatIon of the parole 
the judge intended.264 If the j~dg:a~~~~ hle

:
e 

rom prison than 
serve seven years. in prison he could t g t el efendant should 
su~h a sentence exceeds a'n . no con ro tha~ result at all; 
gUIdelines for the offense of~.obb;~d recommended I~ the parole 
and exceeds any period for which trfe ~edcept fOfdmultIple offenses) 
ant ineligible for parole. . JU ge cou make the defend-

Thus, sentencing judges and th PIC .. each other, often worl .. j'n at cr~s ~ro e ommlSSIon second-guess 
early release on parole sh~uld be s p~rposes. The arg~ment that 
sentencing disparity fails to take {~talned to t h~p ~llevlate judicial 
very availability of such release th 0 accoun t e fact that It is the 
The judges are attempting to applya~h~~lp.s ~<? ~dea\e that di~parit~. 
~:~El~Y C~:=!, \~e a;r.: ~i~tence ~f ;:def:nd~t~~ P~; 
~ty. Obviously neither is suctessf~l t~n~~~~~~~et~e. resu~thlng dispar
IS compounded by the fact that th . d n law. e problem 
reasons for their sentences or the ie JUgt ~es t~. not general!y state 
fendants should actu 11 d . ? s 0 lme they beheve de-
~ar~le Comrnission f:o~ :~:lua~in~r~hon., e:fecfiv~lY precluding the 
It mIght find them pertinent as to th ~ Jflu ges. VIews, to tJ:e exte!1

t 
ular cases. ' e In uenclng factors In partIc-

3. Provisions of the bill, as reported 

vir~~f~}f~n~~r~'~~~~;Jl~;~~~f\~:stythe g;llr£al rule th8:t all indi-
be sentenced to a term of im' pe 0 2~ 5 ens~ cOI?mItted, may 
from the approach taken by tIi:lN'1r:neni' C Th~s .dlff~rs slightly 
Commission's sentencin rovis' a ~ona omJ:?lIssl0n In that the 

r.~Othe b.:ikrill,~f the glEwhst ~l:s ~~ ~f~!,i:e~~~: ~errcE~~~~ 
appropriate for som~ v~f1e;d~:st ::{m (five£ dayds) of imprisonment is 
. 10 are oun to have committed 

263 It should be noted that even if the de~ d f~~~~nteml ade eligible for parole either at a d~Si:~~~Oti~as 1 sen~hnced to 6~ months in prison 
la y upon commencement of sentenc e ess an one-third the sentence or 

~he Piirole guidelines to the defendant usuan:~~idnt ~ ~8l{tC'd 4205(b), the application of 
u~~~ Wh~ls~hted) purpos~ in ~pecifying early parole eli;bilitye a re regardless of the judge's 

1 e e parole gUidelInes do provide th t th . rob)Jery should spend from 48 to 72 month '. a. e worst two groups of offenders who commit 
w~l;r/hisoners ?,ould. fall within those gr~~~!~i~ht ~firafole Ctohmmission's conclusions as to 

at rule IS subJect to limited exce tion If I er rO.m ose of the sentencing judgp. t'S ~Y31!5tgerm of imprisonment, it will nbt be si)Uni~hab~febse .IS .c1,?t pl,mishable under curren't . . . v. . . e y Imprisonment under proposed 18 

266 NatIOnal Commission Final Report, supra note 1, § 3201. 
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infractions since, inter alia, the shock value of a brief period In 
prison may have significant special deterrent effect. 

Subsection (b) sets forth nine classes of offenses.267 There are 
five felony classes with authorized terms of imprisonment ranging 
.from life imprisonment to three years; three misdemeanor classes 
with maximum terms ranging from one year to thirty days; and 
the aforementioned infraction category carrying a maximum of five 
days. This categorization of offenses accords fairly closely with the 
range and number of categories adopted in several recent State 
codifications, and, except for the addition of a three-year felony and 
a six-month misdemeanor, accords closely with the recommenda
tion of the National Commission.26B 

It must be remembered that the terms set forth are the maxi
mum periods for which a judge is authorized to sentence an offend
er in each such category; they represent the Committee's judgment 
as to the greatest period the Congress should allow a judge to 
impose for an offense committed under the most egregious of cir
cumstances. It should also be remembered that the Sentencing 
Commission will be promulgating guidelines that will recommend 
an appropriate sentence for a particular category' of offender who 
is cOllvicted of a particular category of offense and that the guide
lines would reserve the upper range of the maximum sentence for 
offenders who repeatedly commit offenses or those who commit an 
offense under particularly egregious circumstances. 2 6 9 It is expect
ed, for example, that the ordinary sentence imposed for a Class C 
felony will be considerably less than the twelve-year maximum au
thorized. This subsection is designed simply to provide a maximum 
limit on the broad range within which the Sentencing Commission 
and the judges are to operate. The subsection is no more intended 
to indicate the actual sentence a judge is expected to impose in 
each case than are the analogous provisions of current Federal 
statutes that also customarily set forth only the maximum limit on 
the judge's discretion. Further, for the first time in Federal crimi
nal law, the sentencing judge will be sentencing within the maxi
mum permissible term of imprisonment after consideration of sen
tencing guidelines that will recommend the top of the possible sen-

267 Proposed 18 U.S.C. 3559 specifies how these grades apply to offenses that specify a maxi
mum term of imprisonment rather than a grade. 

268 The National Commission in its Final Report proposed generally higher terms of imprison
ment for felonies since it retained parole; it proposed a supergrade category of felony permitting 
life imprisonment (§ 3601); three other classes of felonies, entailing imprisonment for thirty, fif
teen and seven years (§§ 3002 (1); 3201 (1»; two categories of misdemeanors, carrying one year of 
imprisonment and thirty days' imprisonment (§§ 3002 (2); 3201 (2»; and one infraction category 
(§ 3002 (3». Under the Commission's proposed formulation, with the lowest felony carrying a 
maximum of seven years, many offenses presently carrying two to five years maximum prison 
terms would either have to be upgraded to six-year felonies or reduced to one-year misdemean
ors. To avoid a six-fold jump in potential penalty between one offense category and the next 
higher category, the Committee felt it appropriate to include a three-year felony, in accord with 
the recommendation of the cognizant committee of the American Bar Association that there not 
be a gap in possible maximum sentences from a one-year maximum to a maximum several 
times as high. Subcommittep. Criminal Code Hearings, Part VII, at 5816. Similar considerations 
dictated the inclusion of a six-month misdemeanor. 

269 Proposed 28 U.S.C. 994(h) requires that the guidelines specify a sentence at or near the 
maximum provided in proposed 18 U.S.C. 3581(b) for a third conviction of a crime of violence or 
drug trafficking offense. Proposed 28 U.S.C. 994(i) requires that the guidelines specify a substan
tial term of imprisonment for other specific categories of very serious offenses. See Subcommit
tee Criminal Code Hearings, at Part XI, at 7814 (statement on behalf of the National League 
Aid and Defenders' Association); ABA Standards Relating to Sentencing Alternatives and Pro
ceedings, § 18-2.1(e) (Second Edition Tentative Draft 1979). 
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tencing range only for the t . 
will be able to obtain appel~~: e~eglOuS cases, and the defendant 
the guideline range applicable torhV:le~7~f the sentence if it exceeds 

A sentence imposed by a . dIm . 
re~ent the actual period oi~r!: fhr~~hnt to section 3~81 will rep
PrIson, except that a risoner f a .e defendant WIll spend in 
imprisonment, may r~ceive c;e~ite~ts~hvlng 3n~ year of his term of 
36 days per year toward service f h' e en 0 ~ach year of up to 
complies with the institution's r~es ~~ Is<;p~ence If he satisfactorily 
nate" sentences, a.s noted earli . e Use of such "determi
tUre from the sentencing philosoerh represh~ts a SUbstantial depar
At the time the original parole sf '{ ~n w lCh current law is based. 
tence was to represent only the a u ~s were drafted a judicial sen-
was to remain incarcerated and th!X1I1uzr:, ;hrm that a defendant 
was to determine when in the ro e 0 7 Parole Commission 
fenda~t had become sUfficientlyC~~hS~ 1ft t~adt Incarceration the de
to SOCIety. While-for the raIl a e to be safely returned 
tion model is no longer the eb:~fus stated previously-the rehabilita
theo:yon which it is based still of th~ parole r~le~se decision, the 
tenClng statutes. Un.der current l~~v~f es .t~e eXIstIng Federal sen
ant to a term of imprisonment th 't 1 a JU ge sentences a defend
that sentence will always result in ~h exc~eds ~ne ~ear i~ .length, 
paro.le after serving one-third of the ~ PrIsoner s be.lng eh~ble for 
speCIfies. In no case can the jud e.~m, or less if the Judge so 
fendant should serve two ear . ge specI y that, for example, a de-
transitional period of sup:rvis~o~ ~h~o~ afd then be released for a 
ly the attributes of the entire se~t IS IS l~e even though logical
sentencing-the factors routinel ence. cou be set at the time of 
~ommission in setting release drte~02~~Idele1 toda! by th~ Parole 
tIon known at the time of sentencing 273 re a e entIrely to Informa-

The Committee is of the view i i' h 
been reviewed previously, that fu Ig. td of the. reasons that have 
longer has a ·role to la in th e In etermlnate sentence no 
~ystem. The guidelin! sintenci e context of a guideline sentencing 
~ndeterminate sentencing syster:!. fysted must totally supplant the 
Ingly? all sentences to imprisonm nt or ..... de:_t~l_be Successful. Accord
termInate. en uU ~L- Lne new system are de-

----~~----
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. h C ittee that determinate sen-

It is the expectatIOn ?f t e se~%:r:cing system will not, on tl?-e 
tences imposed u~der tl~lS new m the actual times now spent In 
average, be materIally dlfferen~ fr~ e committed similar offenses. 
prison by similar offender,S r l th:vSentencing Commission, as re
Logic and reason on the parCo will control the length of the 
viewed and accepted by the .orgr:esi' averages will be examined 
recommen~ed terms, but 2 ~~s ~h~~ will be some logi~al ch~nges 
during theIr development. . the case of serIOUS VIolent 
from historicB:l patterns, of cours;, a!rhlch plainly inadequ~te sen
crimes or white c?llar off~nses O~st and in the case of ~Inor of
tences have been Imposed ill. the p ~iate terms of impnsonment 
fenses for which ge.ner~IY In:Pl~~~or the most part the average 
have been imposed In t ,e ~tS 't that served today in like. cas~s. 
time served shou~d b~ SImI 11 r~move from the criminal Jus~ICe 
Certainly the ~I~elines. WI terms of imprisonment that are Im
system the artIfiClal~y hIgh t the effects of the parole laws. on 
posed today to take Into a~lcloun Both the offender and SOCIety 
the time the defendant w J. serve. 
will benefit. 2 7 5 

ENCE OF IMPRISONMENT 
SECTION 8582. IMPOSITION OF A SENT 

1. In general. be considered by a s~ntencing 
This section sp.eC:lfies t~et{a~t~; :'pose a term of imprlsonm~nt 

judge in deter~Ining V! e e d the length of the term. The se,ctIOn 
and, if a term IS to .be Impose, im risonment is imposed, the Judge 
also provides that, If a term ~~n facility suitable for t~e .def~ndant. 
may recommend a type 0 pri a 'ud ent of conVICtIOn IS !inal 
The section also makes clear tha~ . J 1 ~ that it may be modIfied, 
even though the sentence is dprodvlsI~nba the circumstances under 

d ealed an escn es 
correcte , or aPfP. ! onment may be modified. 
which the term 0 ImpriS 

2. Present Federal law d 1 statutes prescribing fac-
At present there are !10 g~ner~l Fdec~ding whether to sentence a 

tors that a judge must. cons~der In t and if so how long that term 
d £ dant to a term of lIDpnsonmen , , 
of i:prisonment shou~ ~ei the sentencing judge has very limdit-

In addition, as note e ore, the uestion of how long a e-
ed control under current law. over. 1:he defendant whose sen
fendant will actually spen1In pnsr~ble for release on parole by 
tence is more than a year ~:mg IS :third of the term of imprison
operation of law after. shervlng. o~:ss 276 unless the judge has spe
ment or ten years, w~~c ever IS h:.,~ n earlier time 277 or Im-
cifically made him elIgIble for f~fo~;r~rc: of sentence. 2 78 The law 
mediately upon commencemen 

274 See proposed 28 U.S.C. ~91(m): uired to take into account, inter alia, the na~u~~e:n:r 
275 The Sentenc:in~ Commais~~d ~~~:tio"'ual facilities and servicesd ~tul~ (j ~4&)' ¥his re

capacit~ of thb. eXI!':l;;o~~gates the sente?cing guidhelLnes .. Pr~c~s:ctual ~edi~n time spent in 
se~tencIng,. w lefn 1'11 h 1 to avoid any unmtended c ange In 
qUlrement Itse Wl. e P 
prison by Federal prlsoners. 

276 18 U.S.C. 4205(a). 
27718 U.S.C. 4205(b)(l). 
27818 U.S.C. 4205(b)(2). 
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con.tains no statement concerning when the judge should specify 
early or immediate eligibility for parole. It also does not permit the 
judge in any case in which the term of imprisonment ex.ceeds one 
year to make the defendant ineligible for parole for a longer period 
than one-third of his term of imprisonment. 

There are several specialized sentencing statutes that provide 
some statutory guidance concerning the factors to be considered in 
imposing a sentence under their provisions. These statutes relate to 
dangerous special offenders, dangerous special drug offenders, 
youth and young adult offenders, and drug addicts. 

Detailed criteria for a sentence to a term of imprisonment longer 
than that which would ordinarily be provided for many felonies are 
provided in 18 U.S.C. 3575 for "dangerous special offenders" and in 
21 U.S.C. 849 for "dangerous special drug offenders." The criteria 
for the two classes of offenders are parallel, except that the danger
ous special offender provisions may apply to any felony if the crite
ria are met, while the dangerous special drug offender provisions 
apply only to felonies involving controlled substances. In order for 
the dangerous ~pecial offender or dangerous special drug offender 
sentencing provisions to apply to a defendant, he must be found to 
be both "dangerous" and a "special" offender because he fits one of 
three classifications set forth in the statute. A defendant is consid
ered "dangerous" if a period of confinement for a felony that is 
longer than the maximum provided in the statute defining the 
felony "is required for the protection of the public from further 
criminal conduct by the defendant."279 

The dangerous special offender provisions apply to an offender 
who (1) was previously convicted of two or more separate felonies, 
and has either been convicted of the last one within five years of 
the current offense or been released from prison, on parole or oth
erwise, on one of the offenses within the past five years; (2) com
mitted the charged felony as part of a pattern of criminal conduct 
which generated a substantial source of his income and in which 
he manifested special skills or expertise; or (3) committed the 
felony as part of, or in furtherance of, a conspiracy with three or 
more other persons in which the offender played or had agreed to 
playa leadership role, or in which he used, or had agreed to use, 
bribery or force. The classifications of dangerous special drug of
fenders are SUbstantially the same, except that they relate only to 
persons charged with controlled substances felonies, and where the 
characterization of the offense is dependent on previous convic
tions, these convictions are for felonies involving controlled sub
stances. Under either statute, the applicability to--the defendant of 
the special offender classification must be established by a prepon~ 
derance of the information, including information from the trial, 
the sentencing hearing, and the presentence report. 

The Federal Youth Corrections Act 280 provides that a person 
who is under 22 years of age at the time of conviction may be sen
tenced under the Act under specified circumstances. Section 50l0(d) 
of title 18 provides that a youth offender may be sentenced to a 
regular adult sentence if the court finds that he ttwill not derive 

279 18 U.S.C. 3575(£)j 21 U.S.C. 849(£). 
280 18 U.S.C. 5001 et seq. 
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A t This provision has been inbenefit from treatmsent" undc:;~e to c ':"quire that the senten~~ 
t r reted by the upreme outh offender pursu~ , 
1J'1 ~o~d~~t~::~~ir~ t~~~h~ec:.Jt sta~:e:~nAct~8~eIf<l{h~ 
~~t i~ will or will not ~r~ffe';;'det;'':'d:: the Act, it ma

f
y ,~ithe:-rt does sentence a you, t nce for purposes 0 rea ~~~tence him to ~ in;~~~r:if~tsf!.d. "that the youth o~,!n~e~ 

ment and supervlSl0n , "um benefit from treatmen 
ma not be able, to ,derive ~axlm "ma sentence him ~~ t~~ cus-
rilr to the exp,ratlOn of SlX r,ea:Streatnient and superVllllon pur

h,dJ- of the Atto,"?,:y Gefe~ F~deral Youth Corrections Act to any 
suant to the prOVISlons 0 b e thorized by law for the offense or 
"further period that may e au 1 284 

l!L' "283 di t 1 liaible for paro e, ouenses. th defendant is imme a eye '" t t 18 U .S.C. 
In ~:"ot~:~f' an e indeterminat,:'n.ie~~n!~r~u~h= fo:1r y.e~s in 
5010(b) the defendant may sp d't'onally'from supervlSIOn on 

rison ~d must be discharged un~frhls\onviction,285 If he is sen-~r before six years 1 frSomU st~ ~010(c) to a sentence that woluld adPpJ~ 
t d pursuant to , , , d £ d t must be re ease ~n~e regular adult offender, th~he ee~~i~ion of his se,;,tence "i!~ 
parole at least two years bef~~ion by the expiration of IDS term

r 
22 

must be released ,fro~ supervl dult offender" between the ag~s 0 , 

If a defendant IS a youn~ a, the 'udge may, after conslderlI~g 
d °6 at the time of conVlctlOd" ~ of juvenile delinquency, ID.i iris ~evious criminal r~~o:d an. reco~ical and mental health, Ii!' bac~ound and capabiht,ej; ~!flered pertinent," se'l.tence J:im 

~~~~~:~: t{:~:e':f Y:'~tfe~r:~~~~n:h~c~~::~~tsJ\'a~~a~ 
are reasonable 1V0n;} s the Act.287 Unlike cases .mvolvmg? d to 

~~~:d:~tfu:n~e ~ 22,288 the sen~~~~~W!ie~al nY~~~~C~~~ec_ 
consider imposing sentence p~rsu~~dge has the option of ImposIng 
tions Act; rather, the sen~n~~~ discretion. 28. 
sentence pursuant to tha~ c t' c Addict Rehabilitaion Act , pro-

Finally title II of the arco 1 "eligible offender"290 IS an 
vides that, if the court ~ds ~bttiated through treatment," the 
addict and "is likely to e re a to the custody of the Attorney 
court must sentence the difent~~t Attorney General certifies that General for treatment un ess 

k' 418 U S 424 (1974). 281 United States v. Dorszyns z., •• 
282 18 U.S.C. 501O(J'.J). 
283 18 U.S.C. 5010(c). 
284 18 U.S.C. 5017(a). 
285 18 U.S.C. 5017(c). 
286

18 U.S.C. 5017(d). . uires the judge to fmd that an 287

18 U.S.C. 4216. Do ynski, supra note 281, which r~ . g under the Youth Correc-
288 See United States vi' 22 ~l receive no benefit from rn~~nclusion. 

offender under the age 0 • that the judge state reasons or 
tions Act, but does not reqUIre . individual convicted of ~ 

289 18 U.S.C. 4251 et ~~9-' d fined in 18 U.S.C. 4251(f) to mclude an~tion is for a crime of. VlC-

290 "Eligi.?le offender.~ S~tes except an individ~al whose( c1nv; the offense was com!llitted 
offense agrunst the Un~. trafficking in narcotic drugs un es fi I n charge is pending, or le~, ~r whose '°':t'::d':;e~J..nt" addiction), or "¢':;~f'~~:l~ eo~ fwD or rno," prior ~. Ph~~~ ~:b~tlon or parole, or who h~~efu~O:;~otiC addiction on three or more occasIOn . "':' 0 IS ho has previously been comml SIOns, or w . 
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adequate facilities and personnel for such treatment are not availa
ble.291 Such a commitment is for an indeterminate period of up to 
ten years, but not "to exceed the maximum term of imprisonment" 
applicable to the offense. The defendant may be released on parole 
at any time after six months of treatment if the Attorney General 
recommends such release to the Board of Parole and the Surgeon 
General certifies "that the offender has made sufficient progress to 
warrant his conditional release under supervision."292 
3. Provisions of the bill, as reported 

For the first time under Federal criminal law, a court would be 
required, pursuant to section 3582(a), to consider specified factors 
prior to the imPOSition of a sentence of imprisonment 293 in all 
cases in which a defendant was convicted of a Federal offense. The 
Court must consider, to the extent that they are applicable,294 the 
nature and circumstances of the offense and the history and char
acteristics of the defendant; the need for the sentence imposed to 
provide just punishment, a deterrent effect, incapacitation, and an 
Opportunity for rehabilitation; and the guidelines and any policy 
statements of the Sentencing Commission that are applicable. 
While judges generally consider offense and offender characteris
tics in determining the type and length of sentence to be imposed 
under C4rrent law, the listing of the factors to be considered serves 
to focus attention on the specific purposes of the sentencing process 
and to assure that adequate emphasis is given to each. Again, it 
should be noted that there will be cases in which incarceration 
would be appropriate to serve only one or two of the listed pur
poses of sentencing; nevertheless, if imprisonment is found to be 
justified for anyone of the purposes, except as noted below, its im
position is authorized under this section, In such a case, whether it 
should be imposed When authorized is a question to be resolved 
after balanCing all the relevant considerations. 

Subsection (a) specifies, in light of current knowledge, that the 
judge should recognize, in determining whether to impose a term of 
imprisonment, "that imprisonment is not an appropriate means of 
promoting correction and rehabilitation." This caution concerning 
the USe of rehabilitation as a factor to be considered in impOSing 
sentence is to discourage the employment of a term of imprison
ment on the sole ground that a prison has a program that might be 
of benefit to the prisoner. This does not mean, of course, that if a 
defendant is to be sentenced to imprisonment for other purposes, 
the availability of rehabilitative programs should not be an appro
priate consideration, for example, in recommending a particular facility. 

291 18 U.S.C. 4253(a). 
292 18 U.S.C. 4254. 

293 The factors are required to be considered in determining whether a term of imprisonment 
should be imposed, in determining the appropriate length of any such term, and in determining 
whether it should be followed by a period of Supervised release. The Court is also required to 
consider policy statements issued by the Sentencing CommiSSion in deciding whether to make a 
recommendation as to the appropriate type of prison faCility for the defendant. See proposed 18 U.S.C. 3621(b). 

294 The phrase "to the extent that they are applicable" acknowledges the fact that different 
purposes of sentencing are sometimes served best by different sentencing alternatives. 
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. th t th guidelines provide an approprI-
The Committee beheyes h: s~e considerations which are co~

ate means for embodYlng t . I offender statutes. Two I?rovI
tained in cur~ent ~ang:r~~ b?~;:ncing Commission are de~Igned 
sions in the dlre?tIves 0 • e e der roposed 28 U .S.C. 994(1), the 
to be used in theIr. pl.ace .. Flrst, illcallyP directed to assure that the 
Sentenc.ing C~m~Ission IS .~~e~ substantial term of imprisonment 
sentenCIng guIdelines requi. h· h the defendant has an ex
for categories of defend~nts In w lC·minal or is engaged in rack
tended criminal history, IS a career ?rI cap' acity or committed a 

.. geria1 or supervlsory, I eteenng In a maI~a -'- 1 nding trial, sentence, or appea 
violent felony while on re eas~r P~onviction. Second, proposed 28 
from another felony charge t . g guidelines to specify a term of 
U .S.C. 994(h) requires the ~~ :~~~tory nlaximum for a third con
imprisonment at or hnetar: e1 es a crime of violence or drug traf
viction of a felony t a Invo v 
ficking. th cial sentencing provisions 

The bill, as reported, als~g~~f~ffe~d~r~, and drug ad~cts. Under 
for youth offenders, youn§ t . g Commission is reqUIred to con
the bill, as reported~ the en ehc~~aracteristics of the defendant as 
sider what imp~ct, If ap.Yi suc dition including drug dependence, 
his age. and his phYSIC a ~on , ce 295 By including such con
should have on the appropn~te seft:~nt~ncing guidelines, unif~rm 
siderations in the formula~I~~ 0 for all defendants similarly SItU
treatment of the charactens I~~. the converse situation is also 
ated w.ill be pro~oted. In ~d~8I~J:S.C. 994G) a recognitic:>ll that ~ 
recognIzed; the bill pla~es hffi t committed a serious crIme, ordI
young first offender, Vf 0 as no t im risonment. The Commit
narily should not r~celVe a sentenc:uc~ fa~tors as youth is far pref
tee believes that this aJ?proach t~ 1 While the Bureau of PrIsons 
erable to the apl?ro~ch In CUrren t~:· standpoint of both prisoners 
has found that It IS ~etter rom have risoners in different age 
and the criminal jU~tlCe: sy~tem ;~viding ~eparate wings within an 
groups in the same InstItutIOn, P e courts have recently held 
institution for youthful. offente~s, ~~es that offenders sentenced 
that the Youth CorrectIOns d .re manner that separates them 
under the Act must be house29inThe Bureau of prisons th:us pr:o-
entirely from adu\t ~ffeff~~:~ns for these offenders despite I~S ~Isd 
vides three separa e Ins ~ d f doing so both because the hIDl e 
givings concer~ing.the WIS om 0 f£ ders ~auses most of them ~o.be 
number of institutIOns for such ~ be~ause an institution contaInIng 
incarcerated far from home an t ehave more discipline problems 
only youthful offend~rs tends 0 297 The Committee shares 
than one with a vane~y of age gr~~~s·rovisions should be deleted. 
these concerns and b~Ie~es t?-~ ~mmfssion contained in proposed 
The directive to the er; d enc;:: effect that age should have. on se!l-
28 U.S.C. 994(d) to conSI er e h specialized treatment as IS deslr
tences is suffiCIent to assure suc 
able for this category of offenders. 

295 Proposed 28 U.S.C. 994~)2d 1354 (10th Cir. 1981); Dancy v. Arnold, ?72 F'}ff 1101 Wi St.i 
296 Watts v. Hadden, 651 . S 775 (IN D. Wisc. 1977). But.see, Outmg v. e, . 

1978); Brown v. Carlson, 431 F. upp. . . 21) 
(4th Cir. 198~). 1 A tHings (statement of the Department of Justice, pp. 19- . 

297 See Crune Contro c ear 
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Subsection (b) is added to make clear that a judgment of convic
tion is final even though it includes a provisional sentence that is 
subject to modification as described in subsection (c), subject to cor
rection pursuant to proposed 18 U.S.C. 3742, or, if the sentence is 
outside the guidelines, subject to appeal and modification pursuant 
to proposed 18 U.S.C. 3742. 

Subsection (c) provides that a court may not modify a sentence 
except as described in the subsection. The subsection provides 
"safety valves" for modification of sentences in three situations. 

The first "safety valve" applies, regardless of the length of sen
tence, to the unusual case in which the defendant's circumstances 
are so changed, such as by terminal illness, that it would 'be inequi
table to continue the confinement of the prisoner. In such a case, 
under subsection (c)(l)(A), the Director of the Bureau of Prisons 
could petition the court for a redudion in the sentence, and the 
court could grant a reduction if it found that the reduction was jus
tified by "extraordinary and compelling reasons" and was consist
ent with applicable policy statements issued by the Sentencing 
Commission.298 (Subsection (c)(l)(B) simply notes the authority to 
modify a sentence if modification is permitted by .statute or by 
Rule 35 of the Federal Rules of Criminal Procedure.) 

Another "safety valve," set forth in subsection (c)(2), permits the 
court to reduce a term of imprisonment, upon motion of the de
fenaant or the Director of the Bureau of Prisons or on its own 
motion, if the term was based on a sentencing range in the applica
ble guideline that was lowered by the Sentencing Commission after 
the defendant's sentence was imposed and if such a reduction is 
consistent with applicable policy statements of the Sentencing 
Commission. 

The value of the forms of "safety valves" contained in this sub
section lies in the fact that they assure the availability of specific 
review and reduction of a term of imprisonment for "extraordinary 
and compelling reasons" and to respond to changes in the guide
lines. The approach taken keeps the sentencing power in the judici
ary where it belongs, yet permits later review of sentences in par
ticularly compelling situations. 

Subsection (d) permits the court to order, in conjunction with a 
term of imprisonment, that a defendant convicted of a felony viola
tion of the laws relating to organized crime or drug offenses, not 
associate or communicate with a specified person if there is prob
able cause to believe that association or communication with the 
person is for the purpose of continuing the defendant's participa
tion in an illegal enterprise. The order may be issued at the time of 
sentencing or may be issued at a later date if the Bureau of Prisons 
or the United States attorney requests. The order may not extend 
to association or communication with the defendant's counsel. The 
purpose of the provision is to prevent the defendant from continu
ing his illegal activities from his place of confinement. The provi
sion is similar in concept to the provision of section 3563(b) (7) that 
permits the court to order as a condition of probation or supervised 

298 This is similar to the authority of the Bureau of Prisons in 18 U.S.C. 4205(g) to me a 
motion with the court at any time to reduce the minimum term of a prisoner so that he can be 
paroled. 
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t associate unnecessarily with a speci
release that a defend~r;tt n? ot 'intended to limit in any way .the 
fled person. Th~ prOVISIOn IS n au of Prisons to take approprIa~e 
current authorIty of. t~e Bur~elated activities on the part o~ P~IS
measures to con~rol sI:~nIlar orreasonable restrictions on as.sociatIOn 
oners or otJ:1er~71se to I~pose This aspect of a sentence IS not re
or communICatIOn by.p;Isone[st,. to appellate review of sentenc~ 
ferred to in the pro,?-sIO~ r~ a ~ng on communications are CO~StI
since the concerns wIth lI:rt;ldt~IO~der existing law on constitutIOn-
tutional concerns to be eCl e u -b -case basis. . 
al grounds by th~ cour:: Ow a b':~ot~d in conjunction wi,th sectlO'f 

Two other pOInts s .ou h fi st time a general philosophy 0 
3582. Fi;st, in articu~atInt fo~o~c~ fs of deterrence, incapacit~tion, 
sentencll~g-embodYlldg t h bilitaBon-the bill avoids the hIghly 
just punIshment, an re a h ther or not there should be a gen~r
emotional past debate o;er w 'ther in favor of incarceration. or In 
al sentencmg presump IOn el h taken in the bill is to aVOid any 
favor- of probation. Th~ approac um tion and, instead, rely. on. the 
general reference to eIther :pres I p 'ng to the specific gUIdelInes 
general purposes of senten~In~, efhe issue of whether imprison-
prom~lgated. bdy: ~~e fom':i:'~;prOPriate or not. Se~ond! it iSJ. o~ 
ment In an In IVI ua cas al ur oses of sentencIng, In an ? 
course, appar~nt that tte 1h~er ro@e~ of disparity. Obviou~ly,. thIS 
themselves, Will not so.ve n·Jnction with the specific guidehn~s, 
section must b~ .read If nth co ~'ll hich are designed to deal With nd other prOVISIOns 0 e 1 , w. . t 
:he immediate practical problem of diSparI y. 

SECTION 3583. INCLUSION OF A SENTENCE OF SUSPERVISED RELEASE 
AFTER IMPRISONMENT 

1. In general . t' n that permits the court, 18 U S C 3583 IS a new sec 10 . 
Proposed .. '.. t for a felony or a mIsdemeanor, 

in imposing a term ofhmprI~?nme~ requirement that the def~nda~t 
to impose as part of tfe sen e~ced release to be served after llIlPrISbe placed on a term 0 superVIse 
onment. 

2. Present Federal law h of time that a defendant may 
Under current law, both the ,lengt term of imprisonment and ~he 

be supervised on paro~e follOWing a a be reimprisoned followmg 
length of time. for which a aar~lee fui" length of the original term parole revocatIOn are depen en on 

of imprisonment. I emains in the legal custody 
Under 18 U.S.C. 4210(a)i a lttro ee r General until the expiration 

and under the control of tne orn~y ri~onment to which he was 
of the maximum term or terms of I~Pge of his term of imprison
sentenced .. Thus, the sm~ller ,Percerh! longer his period of parole 
ment a prISoner ~p~n: t~n P~fs~h~ Parole Commission may be stecr
supervision. The JU~IS c IOn at an earlier date under 18 U. . . 
minated by operatIOn of law I ed as if on parole at the end of 
4210(b) if the defendant waslre eas d't toward good time 299 and his term of imprisonment ess cre 1 

299 See 18 U.S.C. 4164. 
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there are less than 180 days of the term of imprisonment remain
ing. Supe:rvision may be discontinued before the termination of ju
risdiction if, upon its own motion or motion of the parolee, the 
Parole Commission determines to terminate it before the statutory 
time. 3 0 

0 
The Parole Commission is required to review periodically 

the need for continued supervision,301 and may not continue super
vision for more than five years after the parolee's release on parole 
unless it makes a finding after a hearing "that such supervision 
should not be terminated because there is a likelihood that the pa
rolee will engage in conduct violating any criminallaw".302 

Under current law, the question whether a defendant sentenced 
to a term of imprisonment in excess of one year will be supervised 
on parole following release is dependent on whether or not the de
fendant is released on good time or on parole with more than 180 
days remaining of his prison term. 303 It is not dependent on 
Whether the defendant needs supervision follOwing release; a de
fendant who needs supervision may have had such a poor disciplin
ary record in prison that he has less than 180 days of good time; a 
defendant who needs no supervision may have served only one
third of an unUSually long sentence. 

Under present law, if a parolee violates a condition of parole that 
results in a determination to revoke parole, the revocation has the 
effect of requiring the parolee to serve the remainder of his origi
nal term of imprisonment, subject to periodic consideration for re
release as required for any prisoner who is eligible for parole. 304 

Current law also contains two provisions that result in street su
pervision follOwing confinement of a person sentenced to a period 
of confinement of less than a year. Under 18 U.S.C. 3651, a defend
e.nt who is convicted of an offense for which the maximum term of 
imprisonment is more than six months may be sentenced to a split 
sentence \\<ith no more than six months' imprisonment followed by 
probation, Under 18 U.S.C.4205(f), the sentencing judge may specify 
that a defendant sentenced to between six months and one year in 
prison will be released as if on parole (i.e., subject to street supervi
sion) after serving one-third of the term. 

3. Provisions of the bin as reported 

This section permits the court, in imposing a term of imprison
ment for a felony or a misdemeanor, to include as part of the sen
tence a requirement that the defendant serve a term of supervised 
release after he has served the term of imprisonment. Unlike Cur
rent parole law, the question Whether the defendant will be super
vised follOwing his term of imprisonment is dependent on whether 
the judge concludes that he needs supervision, rather than on the 
question Whether a particular amount of his term of imprisonment 
remains. The term of Supervised release would be a separate part 
of the defendant's sentence, rather than being the end of the term 
of imprisonment. If the term of supervised release is longer than 

300 18 U.s.C. 4211(a). Parole Commission standards for determining whether to terminate supervision early are set forth in 28 C.F.R. § 2.43(e). 301 18 U.S.C. 421l(b). 
302 18 U.S.C. 4211(c)(1). 
303 18 U.S.C. 4164 and 4210(b). 
304 See 28 C.F.R. § 2.21 (1983). 
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recommended in the applicable sentencing guidelines, the defend
ant may appeal it under proposed section 3742; if it is shorter, the 
government may appeal on behalf of the public. 

Subsection (b) specifies the authorized maximum terms of super-
vised release, with the terms ranging from a maximum of one year 
for a defendant sentenced for a Class E felony or for a misdemean
or, to a term of not more than three years for a defendant released 
after serving a term of imprisonment for a Class A or B felony. The 
length of the term of supervised release will be dependent on the 
needs of the defendant for supervision rather than, as in current 
law, on the almost sheer accident of the amount of time that hap
pens to remain of the term of imprisonment when the defendant is 

released. Subsection (c) specifies the factors that the judge is required to 
consider in determining whethel' to include a term of supervised re
lease as a part of the defendant's sentence, and, if a term of super
vised release is included, the length of the term. The judge is re
quired to consider the history and characteristics of the defendant, 
the nature and circumstances of the offense, the need for the sen
tence to protect the public from further crimes of the defendant 
and to provide the defendant with needed educational or vocational 
training, medical care, or other correctional treatment in the most 
effective manner, the applicable sentencing guidelines and policy 
statements, and the need to avoid unwarranted sentencing dispar
ity. The Committee has concluded that the sentencing purposes of 
incapacitation and punishment would not be served by a term of 
supervised release-that the primary goal of such a term is to ease 
the defendant's transition into the community after the service of a 
long prison term for a particularly serious offense, or to provide re
habilitation to a defendant who has spent a fairly short period in 
prison for punishment or other purposes but still needs supervision 
and training programs after release. 

Subsection (d) describes the conditions that the judge may impose 
on a person who is placed on supervised release. The court is re
quired to order, as a condition of supervised release, that the de
fendant not commit another crime during the period of supervi
sion. It may also order any of the conditions set forth as conditions 
of probation in section 3563(b)(l) through (b)(10) and (b)(12) through 
(b)(19), and any other condition it considers appropriate, if the con
.dition is reasonably related to the history and characteristics of the 
offender and the nature and circumstances of the offense, the need 
for the sentence to protect the public from further crimes of the 
defendant, and the need to provide the defendant with needed edu
cational or vocational training, medical care, or other correctional 
treatment. Whatever conditions are imposed may not involve a 
greater deprivation of liberty than is necessary to protect the 
public and to provide needed rehabilitation or corrections pro
grams, and must be consistent with any pertinent policy statement 
issued by the Sentencing Commission pursuant to 28 U .S.C. 994(a). 

Subsection (e) permits the court, after considering the same fac
tors considered in the original imposition of a term of supervised 
release, to terminate a term of supervised release previously or
dered at any time after one year of supervised release; or, after a 
hearing, to extend the term of supervised release (if less than the 
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maximum term was originall i . . large t~~ conditions of supervlsed~oled), .or modIfy, red~ce, or en-
a condItIOn of a term of su . e ease, or to treat a VIOlation of 
pursuant t.o section 401(3) of:i~r~S!~ T~ease as ~ontempt of court 
by sub~echon (e)(3) to treat a viol t" f court 1~ .also empowered 
supervIsed release as conte a Ion 0 a condItion of a term of 
of this title and to carry ou~f~eof court pursuan'c to section 401(3) 
t'd san~tions as specified in 18 UWco~oritm~empt proceedings 
empt of court proceedings will i' b' . IS Intended that con-

ous violations of the conditio fn y e ,:!sed after repeated or seri-
In past Congresses the IS ~ supervIsed release. 

reforI? proposal has ~ontem 1~~~tIve histo:-y. of the sentencing 
sanctlO.n for violation of co J\. use of crImInal contempt as a 
Probation Committee of th: J~di~s lo~po£t-release supervision. The 
t!"e to expr~sly state the availability ofnt~!ence u!ge~ the Commit-
IOn to aVOld confusion and th C . IS sanctlOn In the legis la-

Subsection (f) requir~s the c e omml~tee has done so. 
prov~d~ the defendant with aO~ft to dI:~tCt th~ probation officer to 
conditlOns of supervised release ear an speCIfic statement of the 

In effect, the term of su '. d takes the pJace of parole s~~rvIs.e. release provided by the bill 
current law, however, probati~~VlslOn und~r current law. Un1ik~ 
those releasees from prison who offi~er11 wIll only be supervising 
every releasee who does ne d ac '!~ y n~ed supervision, and 
term of supervised release i: supe~vI~lOn Will receive it.305 The 
except that it follows a term fe~y sI~lllar to a term of probation 
posed fOT purposes of puniShm~nt~~~lsonme?-t ~d J?ay not be im: 
pose~ wIll have been served to th IfcapaCltatIOn SInce those pur
ImprlSOnment. Unlike a term of e ex en~ necessary by the term of 
supervised release is not sub' probatIOn,. however, the term of 
stead, for the usual violation~e~~ t~ revocatIOn ~or a violation. In
~elease may be amended purs~a ~ t erInb or c~mdltons of supervised 
IS a new offense, the defendantn 

0 su sectIOn (e). If the violation 
the offense or held in contempt oray, o[ f,cour~e, b~ prosecuted for 
o:-der setting the conditions of COU! or VlolatlOns of the court 
~Id not provide for revocation super~sed relea~e. The Committee 
b.on of supervised release beca~!~c.~e~lngS for vl(~lation of a condi
vlOl~tlOn of a condition of supe . Id °les not belIeve that a minor 
tenClng of the defendant and b:~se r~ ease. should result in resen
ous violation should be dealt 'th ause It belIeves that a more seri 
se.rious violation, of course, fue f:t ~ew offense. In th~ case of ~ 
~Ith a new offense committed whil ht at a defendant IS charged 
tlnent to the questions whether th:r ~ was ~m rele~se will be per
to the com,munity pending trial a d e hIS t

a rlsk. of fhgh~ or danger 
posed on hIS release. n w a condItIOns might be im-

1 1 

SECTION 3584. MULTIPLE SENTENCES OF IMPRISONMENT 

. n general 
This section provides the rule f, . . term of imprisonment for a p s or de~ermmlng the length of a erson convICted of more than one of-

305 The f t' full' u~c lons of probation officers with y m the dIscussion of proposed 18 U.S.C. 3603.spect to supervised release are described more 

24-038 0-83--9 
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be considered in determining fi It specifies the factors to t' e sentencPJs. It further ense. t or consecu IV --: th of hether to impose conc?-rren and any portIOns ere 
;rovides that consecut\ie :e!'te~bj~ct to early release, shall be 
during whic~ the deften ~nfo:sadministrative purposes. treated as a SIngle sen enc 

2. Present Federal law t 1 covering the contents of 
There are no provisions of curr~n t~: imposition of either con

this section. 3 0 6 Existing law permb~t rovides the court~ wit~ no 
t or consecutive sentences, h p. 307 Terms of Imprison-

curren idance in making the c Olce. d to run concurrently ::~t'h:p~d at th<: sam~ time ar~:~~,:ecourt has not specified 
rather than consecutJ..vely 'i the ~':.secutive terms commo~ly "!~ 
otherwise. 308 Exceedingly. onf. dicial restraint. A term of ImprI~ 
avoided through the exerCIse 0 J~ready serving a. prison term '" 
onment imposed on a 1ersTh the first sentence If thde fiF:t s:~e 
deemed to be concurren Wl 309 but is usually serve a er 
tence is for a. Federal of'en:einvolves imprisonnlent for a State or first sentence If that sen enc 
local 0 lense. f~ 310 

3. Provisions of the bill, as reported. that sentences to multiple 
Proposed 18 U.S.C. 3584(a) ~~~h~~e: exception, be imposed to. be 

terms of imprisonment may, Wl ecuti;ely, whether th~y .are lffi

served either concur~ently or cO':rm of imprisonment !" l~p~he~ 
osed at the same tI?De or. one other one. The exception IS a 

p hile the defendant 1~ serytng an t a not. contrary to c?r~ent ~nsecu~ive terdmfis rOfanImJf~~o:ed~~crilier in sectibo~ 1t9vOe1 0 (9r~h~n~~ 
I be Impose 0 the sole 0 aec I 

f~~p~ru!:~~~::,:~~n:n~~~t~~. sen:~~cOf f~~~=, trt {h~o: .!::'!d~tion of the National ComI~nS!::~ of criminal activi~y. ~d 
tempt involved plans fo~ ~ d°::'l~~te::'pting, conspiring, or s~l~'~~ 
the defendant was c0ll;Y1;c e t that he was also conVlC e 
such a pattern of actiVIty, thetfal~ the planned offenses would not completing one or more, but no a , . 

fi urposes of good time 'th gating sentences or p fi poses of 306
18 U.S.C. 4161, however, d)oes ~d~~in eff:~efor aggregation of sentences or pur I 

and 18 U.S.C. 4205(a. J?r? . To of consecu-al owa~c~s, th date of parole ehglbihty. 1 (1954) sustaining the lmposl 1 n del::~:".f.g .• )om''''~. Unit"'- ,!~ . .!!1 }!~~d and ,.,;" ,ubstantiv. n~~5 U.S. 916 (1969). 
tive sentences for cO~~~~~dC~t~t~ 409 F.2d 433 (DCi·9· C1i9r4'l)9~7lb~~~t ~iear ianguage t? the CO~t 

308 See Borum v. u, 122 F 2d 85 (10th r. . ffi e at the same time, or 
309 See Subas v. Ed ut~{e!~~tenc~s' imposed on ~o!e t~~D:t 0dS~at~~. Daugherty, 269 U.S. 360 trary, it is presuD:1e a r entl ." [d. at 87, Citing um e , 

different times, WIll run concu r y '. 'ted States v. HanlSon, 156 F. 
and other cases. . 99 F 2d 98 100 (9th Clr. 1962), Um forth in note 309 does not 

310 See Larios v. Madlgar:! ~ sta~ th~ opinion that the ru~e se~ederal one. [d. at 760. Some 
Supp. 756 (D.N.J. 1957), ~ l~ sed b a State court and one y.a make a Federal sentence 
apply where one s('nte~he F dmp~l cou!ts do not have the .auth1rrb ~ C 3568 specifies that the 
courts have h.eld ths~~ese~U:~ce already being ~erved .smJ\y Fed~r~l authorities. See, e.g., concurrent WIth a hen the defendant 15 receive 

Fod",' t&m ,omm~; 2d 1293. 1301 (9th Cir. 1977). te 1 § 8204(2)(b). Prop,,,d 18 U.Sjc. 
United StaNtest'!· Saelgaci>mmis~ion Final Rep?rt'd supra ton°impdsition of consecutivelsenb~nctel'vse ~f 

311 See a lOn I 0 contame a bar th t as the so e 0 ~ec 
2304(a) in S. 1722, 96th Con~ess,.: sof a crime and another offense B:r~tive to the Sentencing 
a'criminal conspirac.>: <?f ~?hClt.r~provision has bee~ r~placed ~y : t~e "general inappropriatethe conspiracy or SOhCl a 21SU S C 994(l) that the gUldehnes re ec Commission in proposed . . . 
ness" of such consecutive sentences. 
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preclude, under the provisions of section 3584(a), the imposition of consecutive terms of imprisonment. 

The National Commission also specified that terms should not be 
consecutive in two other situations: that in which one offense is a 
lesser included offense of the other; and that in which one offense 
prohibits the same conduct as the other, where one statute de
scribes the conduct generally and another statute describes the 
conduct specifically.312 The Committee has not included the first of 
these provisions since it generally does not favor conviction for an 
offense and a lesser included offense. The second situation is cov
ered in new 28 U.S.C. 994(u) in the form of guidance to the Sen. 
tencing Commission in promulgating policy statements for sentenc. ing. 

Proposed 18 U.S.C. 3584(a) also codifies the rule that, if the Court 
is silent as to whether sentences to terms of imprisonment imposed 
at the same time are concurrent or consecutive, the terms run con. 
currently unless a statute requires that they be consecutive.313 If, 
on the other hand, multiple terms of imprisonment are imposed at 
different times without the judge specifying whether they are to 
run concurrently or consecutively, they will run consecutively 
unless the statute specifies otherwise. This carries forward current 
law where both sentences are for Federal offenses, but changes the 
law that now applies to a person sentenced for a Federal offense 
Who is already serving a term of imprisonment for a State of-fense. 314 

. 

Subsection (a) is intended to be used as a rule of construction in 
the cases in which the court is silent as to whether sentences are 
consecutive or concurrent, in order to avoid litigation on the sub
ject. However, the Committee hopes that the Courts will attempt to 
avoid the need for such a rule by speciJYing whether a sentence is 
to be served concurrently Or consecutively_ Ordinarily, under the 
guidelines system, if the conrt is sentencing for multiple offenses at 
the same time, the guidelines will specifY an incremental penalty 
by which some portion of the sentence for the fIrst offense is added 
to the sentence for each similar offense.sIs Thus, for example, if 
the term of imprisonment recommended in the guidelines for one 
offense is two years, the guidelines might recommend a sentence of 
two and a half or three years if the defendant Was convicted of 
three or four such offenses. On the other hand, it the defendant 
Was being sentenced at one time for two entirely different offenses 
committed at different times, the judge might think that adding 
the guidelines sentences for the offenses together was appropriate, 
and specify fully consecutive sentences rather than overlapping 
ones. Similarly, if the defendant was convicted of one offense that 
was committed in the course of another offense (for example, 
murder committed in the Course of a civil rights Violation), the 
judge might wish to assure that there was at least some additional 
sentence over what the sentence would have been for only one of 
the offenses-or the sentencing guidelines or policy statements 

312 See National Commission Final Report, SUpra note 1, § 3204(2)(a) and (c). 313 See, e.g., 18 U.S.C. 924(c). 

314 Thus, it is intended that this provision be construed contrary to the holding in United States v. Segal, supra note 310. 
315 Proposed 28 U.S.C. 994(l)(1). 
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might recommend adding the two sentences together in order to 
assure an appropriate sentence for all the criminal conduct of the 
defendant. 

Subsection (b) provides that in evaluating whether the sentences 
should run concurrently or consecutively, the court must consider 
the nature and circumstances of the offenses and the history and 
characteristics of the offender, the need for just punishment, deter
rence, incapacitation, and rehabilitation, and the sentencing guide
lines and any pertinent policy statements of the Sentencing Com
mission. It is anticipated that in certain situations a purpose of in
capacitation alone might warrant imposition of consecutive terms 
of imprisonment, while in other situations other purposes of sen
tencing might 111andate the imposition of concurrent terms. Corre
spondingly, although similar offenses committed in the course of a 
single criminal episode would ordinarily be appropriate subjects for 
concurrent sentences, there may be instances in which the just 
punishment purpose of sentencing might require the imposition of 
distinct, separately identifiable sentences for each of the particular 
offenses the defendant is found to have comlnitted. More frequent
ly, perhaps, multiple offenses will result in a base sentence for the 
l'" ,'.,. ,." L' l!l! h . d..l d t . nrst orrense or IOr tne mosl.l seriOUS Ouense ",elng a ue ~~ 0 an Incre-
mental sentence for each subsequent offense. The subsection 
simply serves to call attention to the fact that in this sentencing 
determination, as in any other sentencing determination, the prin
cipal focus should be upon the purposes to be served by the sen
tence, and that the sentence should be structured accordingly.316 

Subsection (c) provides that consecutive terms of imprisonment 
shall be treated as an aggregate for administrative purposes, thus 
simplying administration. 

SECTION 3585. CALCULATION OF A TERM OF IMPRISONMENT 

1. In general 
This section provides the method of calculating the onset of a 

term of imprisonment and contains provisions for crediting an of
fender for prior custody. 

2. Present Federal law 
Current Federal law on these subjects is contained in 18 U.S.C. 

3568. That section provides that a term of imprisonment com
mences on'the date that the offender is received at an institution 
for the service of his sentence or on the date he is taken into custo
dy awaiting transportation to the place he is to serve his sentence. 
It further provides that the offender will receive credit for any 
time spent in custody in connection with the offense or acts for 
which the sentence was imposed. 

316 The problem of determining whether to impose concurrent or consecutive terms of impris
onment is made even more acute by the fact that criminal conduct on the part of an individual 
often may be dissected into a number of Federal offenses as different jurisdictional bases pro
vide authority for filing several charges for essentially the same course of conduct. For example, 
the mailing of fifty letters to effect a scheme to defraud technically constitutes the commission 
of fifty offenses for which separate charges could be brought and separate consecutive sentences 
imposed. This is an example of a problem in sentencing under Federal law that should be ad
dressed by the Sentencing Commission's guidelines and policy statements. 
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3. Provisions of the bill, as reported 
Subsection (a) of proposed 18 US. 

tence commences on the date th t 'thC, 3585 proVIdes that the sen-
~~dy awaiting transportation to ~he f:c1li~en?ant i.s recei~ed in cus-

l
IS sentence, or arrives voluntarily at ~ :,n ~hICh he IS to serve 
an~uage differs from subsectio suc a~IlIty. 317 Current law 

begInS from the date of recei t n (a) .bf! stating that a sentence 
one facility to await trans o~t a~ a faCIlIty or, if he is committed to 
of receipt at the first facilfty ~~IO~ to a~other facility, on the date 
ferent result by not specifi~all e 0lD:~Ittee does not intend a dif
committed to the facility from ~.rhqhlnn~ that the defendant be 

The Committee also does not i~c e wIll be .transported. 
~o bar concurrent Federal and St ttend that thIS provision be read 
IS serving a State sentence t a e se~tences for a defendant who 
~entence. 318 It should be possible ~~~ ttIme he, receives a Federal 
ItS authority to contract with Stat f ~1~/3ureau of Prisons to use 
range!Dents for a defendant to cont~ aClI Ies ~o ll!ake equitable ar
ty whIle serving part of.his Federallnuet to reSIde In the State facili-
Sub~ection (b) provides that th sen"ence. . 

war~s the sentence of imprisonm~:::%~d:nt ~Ill receive credit tow 
offiCIal custody prior to the d t th .... ny time he has spent in 
the ~ustody was a result of thea s:me eo;funtence was. imposed where 
was Imposed or was a result f ':> ~-r- nse for WhICh the sentence 
arrested after the commi~si~n .... ~cjJi:trate charge for which he was 
would be given if such time h 0 the Current offense. No credit 
service of another sentence. ad already been credited toward the 

SECTION 3586. IMPI,EMENTATION OF A SENT 
Th' . ENCE OF IMPRISONMENT 

IS sectIOn calls attention to th' . 
subchapter C of chapter 229 d t e Im:p~Isom;nent provisions in 
chapt~r 229 relating to term~ af .. 0 P~OVlsIOns In subchapter A of 
propriate: r~ference to the por~io~~p:f~hse~ 'lflease, to facilitate ap
eral admInIstration of imprisonme t de II that control the gen-

n an re ease matters. 

CHAPTER 229-POST-SENTENCE ADMINISTRATION 
Proposed chapter 229 of title 18 U . 

three subchapters which Cover the nlte:d . State.s Code, consists of 
types of sentences imposed und admInIstratIOn of the various 
A provides for the appointmen:r propose~ chapter 227. Subchapter 
their duties. In addition 't of PIobatIOn officers and sets forth 
record expungement P~oc~d~r!r~~~ es for speci~l probation and 
?hapter B covers the payment and c fruf. posseSSIon offenses. Sub
Imposed under subchapter C of ch ~ eC2~~n of fines which may be 
ter 229, sets forth the procedures f:P er t . Subch~pter C of chap-

r sen ences to pnson terms. 

317 This provision is b d 
States See C' . I C ase upon a recommendation f th J " 

318 S~e not~mamiOa dodae Hearings, Part XVI at 11929
0 e Udlclal Conference of the United 

s an 14, supra. ' . 
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SUBCHAPTER A-PROBATION 

(Sections 3601-3607) 

This subchapter contains the provisions for implementation of a 
sentence to probation pursuant to proposed subchapter B of chap
ter 227, the placement of juvenile delinquents on probation pursu
ant to existing chapter 403, and the placement of an individual on 
supervised release pursuant to proposed 18 U .S.C. 3583. The sub
chapter, for the most part, carries forward current law concerning 
the appointment of probation officers by the courts and the powers 
and duties of probation officers. 

SECTION 3601. SUPERVISION OF PROBATION 

Proposed 18 U.S.C. 3601 requires that a person ""ntenced to a 
term of probation under proposed subchapter B of chapter 227, be 
supervised by a probation officer to the degree warranted by the 
conditions specified by tb.~ sentencing court. 

Current law does not treat probation as a sentence, but rather 
treats it as a suspension of the execution or imposition of sen
tence.319 While it contains no general requirement of probation su
pervision, by reqniring that probation officers report to the courts 
on the conduct of probationers,32o it does assume that probationers 

will be supervised. "\i\>T}rlle current law permits a juvenile delinquent to be placed on 
probation,s., it does not specifically provide that probation officers 
and the courts have the same duties as to juvenile probationers as 
they have as to adult probationers. Under this section, probation officers will also supervise those 
prisoners who are conditionallY released from prison under 18 
U.S.C. 3655. While current law refers to these releasees as parolees, 
rather than as persons released on supervised release, the role of 
the probation officer in supervising the releasee will remain the 

same as under current law. 
SECTION 3602. APPOINTMENT OF PROBATION OFFICERS 

Proposed 18 U.S.C. 3602 is largely derived from 18 U.S.C. 3654. 
Subsection (a) requires each district court of the United States to 
appoint suitable and qualified persons to serve with or without 
compensation as probation officers under the direction of the court. 
Those appointed with compensation are removable by the court for 
cause, rather than removable at the discretion of the court. This is 
a change from existing laws, which was made upon the recommen
dation of the Probation Committee of the Judicial Conference. Vol
unteers serving without compensation remain subject to removal at 
the discretion of the court. The requirement that probation officers 
be appointed is also new. Under existing law, the court is author-

319

18 U.S.C. 3651. In the case of juvenile delinquents. probation seems to be an alternative to 
suspension. of an adjudication of delinquency or disposition of the delinquent. and to commit
ment to the Attorney General. rather than the suspension of imposition or execution of sen-

tence. See 18 U.S.C. 5037(b). ~20 18 U.S.C. 3653 and 3655. In addition. the form used by sentencing judges to iist conditions 

of probation assumes supervision. 
321 18 U.S.C. 5037(b). 
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iz~d~ rather than required to a' . orIgInal reason for en~ctin'g prohP~.lnt rr~batl?n officers since the 
courts the power to suspend sen a Ion eglSlatlOn. was to grant the 
cers"fja procedure which the cou;t~nhed and ahPPOlnt probation offi-
specl. lC.authority. 322 a soug t to exercise without 

EXIstIng law provides th t . 
?oes not include the reqUir:m::tO~~t~o~h offibce~~ be ."suitable" but 
Ing or background to be b' a ey e quahfied" by trai ~~ement of the use of iri~~v::i~~ g:;;d~t·s. Given the bill's encou~: 

e purposes of sentencing d'f£ n I lOns of probation to meet 
ficers ~hould be available to {h:rent :or¥ of qualified probation of
a conVIcted loan-shark union £ cour s. he effective supervision of 
pIe, .would require q~ite dif£ orger, or b!oke~age house, for exam
quahfic~tions might be found =:nt quahfic.atlOns. Some of these 
(who mIght be made available o~~ probatIon officer "specialists" 
c?urts); others might be need~da: e nied arose, to any of several 
s~onal special appointments from 0 rare y ~~ to warrant only occaE ~h<: few cases in which such t~he [eq~dte profession to super-

xlstIng law also provides th t en s ~ou be helpful. 
?ompensation except when it a probatIon officers serve without 
Ice" require compensation. ThfPpear~ .that the "needs of the serv
moded In recognition of the i s prOVlSlOn has been <li-vnoed 'lS out
prob.ation system. Of course ~Jiertanc~ of a qualified prof,,~sional 
serVIces of qualified voluntee~s cour s may continue to use the 

Proposed 18 V.S.C. 3602(b) . . coScebrnin~ the order of apPoi~~~~~~ ffrwardbth~ existing provision 
'!-l se~tlOn (c) carries forward h 0 ~ PTo atlOn officer. 

deslratlOn of a chief probation ~ffi eX"i,tm
g 

provision permitting 
wor of ~l~ probation officers serv·

lcer 
.y ~he couTt to direct the 

~e prOVlSlon has been amended r'Dg WithIn the Judicial district 
. at ea?h judicial district has 1 rom c~rrent law to make cle~ 
If the dIstrict has more than o~~ ~. o~~ chief probation officer even IVlSlOn or place of holding court. 

P 

SECTION 3603. DUTIES OF PROBATION OFFICERS . 

roposed 18 V S C 3603 c . V S C 3 . . . arnes £ d . . . 65.5 relating to the dut' f orwa~ the provisions of 18 
to s~pervIsion of probationer~es~dP~hbatlOn ?fficers with respect 
making of reports but m d' fi e keepIng of records d 
released on supe~sed rele~s':s the I?rovisions to include pers:'s 
purs~ant to section 3583. The se~~flowIlg a term of imprisonment 
reqUIrements not found in cur Ion a S? adds. a number of specific 
~ru:~ the probation officer be r::;;nI,rib'i ,£cludm

g 
t!><: requirements 

. a ~0!ler or person on super' d e or superVISIOn of any pro-
J';ldlclal district (in order to cla~~f release. known to be within the 
tI?ners and persons on su er' y superVIsed authority over roba-
td'''h or temp~rarily presen1 i:'th: di~e~~ transferred into J.s dis
ie' e fup·l erVlse and furnish informa~i~Ic b ant that, when request-

ase, ur ough, or other authorized n a ou 'persons on work re-
~y pursual.lt to section 3624(c) Th release or In pre-release custo
i,n
1
.probatlOn officers to keep ~eco~d~ur?nt law proyisions requir-

a lOners have been dropped as u 0 moner receIved from pro-nnecessary SInce it is not th 
322 S e re-

ee H. Rept. No. 1377 68th • Cong., 2nd Sess. 1 (1925). 

-~- ---~--~--~ -



\ 

132 

sponsibility of the probation officer to perform such functions as 
collecting fines imposed by the courts. 

SECTION 3604. TRANSPORTATION OF A PROBATIONER 

This section carries forward the provisions of 18 U.S.C. 4283 per
mitting a court to order a United States marshal to furnish trans
portation to a person placed on probation to the place where he is 
required to go as a condition of probation. Under existing law, the 
court also may order subsistence expenses for the probationer 
while traveling to his destination, not to exceed thirty dollars. Sec
tion 3604 does not specify a limitation on the amount of subsistence 
which could be paid, but would permit the Attorney General to 
prescribe reasonable subsistence payments. 

SECTION 3605. TRANSFER OF JURISDICTION OVER A PROBATIONER 

Proposed 18 U.S.C. 3605, relating to transfer of jurisdiction over 
a probationer or person on supervised release from one court to an
other, is derived from 18 U.S.C. 3653. Both current law and section 
3605 require the concurrence of the court receiving jurisdiction of a 
probationer in the transfer of jurisdiction. Section 3605 expands 
current law to cover persons on supervised release and provides 
that the transfer of a probationer or person on supervised release 
to another district may be made either as a condition of probation 
or supervised release or with the permission of the court, while 18 
U .S.C. 3653 provides for transfer of a probationer "from the district 
in which he is being supervised." The ability of the sentencing 
judge to provide that the defendant move or go to another district 
as a condition of probation or supervised release 323 could prove to 
be a very useful aspect of an effective sentence to a term of proba
tion. It could be used in conjunction with a condition to work at 
particular employment or pursue a particular course of study.324 
Perhaps most important, it could provide the judge with an alter
native to a term of imprisonment in the situation where that 
would otherwise be the only alternative to returning the defendant 
to an envii'onment in which there would be an unacceptable risk 
that he might commit another offense. 

Section 3605 would also permit a court to which jurisdiction over 
a probationer or person on supervised release was transferred to 
exercise all the powers over the probationer or releasee that are 
permitted by this subchapter or proposed SUbchapter B of chapter 
227. 'Under 18 U.S.C. 3653, the court to which jurisdiction was 
transferred could not change the period of probation without con
sent of the sentencing court. The Committee believes that it is un
necessary to retaii~'i. the sentencing court's restriction since the new 
court will be in a better position to know whether a change in the 
term of probation is justified. In addition, the change should result 
in simplifying sentencing on new charges, by permitting the trans
fer of jurisdiction over the probationer or release to the district in 
which the new charges have been filed so that the sentencing judge 

323 See proposed 18 U.S.C. 3563(b)(14) and 3583(d). 
324 Proposed 18 U.S.C. 3563(b)(5) and 3583(d). 
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may adjust the term of l' b . 
to serve the purpose of s:nt~n~~~: o~r thupervised release as needed 

e new charge. 
SECTION 3606. ARREST AND RETUR 

Proposed 18 USC 36 . N OF A PROBATIONER 
3653 which autho~i~e' the 06 contInues the provisions of 18 
~~~rtc~:d\~g jurisdiction o~~~ei!!n!h:~u[h of ha probationer Po·~~ 

1 IOn of probation and e ere as been a violatio 
:i~~~~~;t~n~~P~h~~sed rele~se pur~~t~ot~:Cfi~~vi3~on to refer t~ 
dition of probation bany frobationer arrested for viol t.. ~? T~e Com
supervised even if th: :;r~rf~d. to th~ district in Whi~h°he ~ b c~>n-

A probation officer may sIskIn a dIfferent district. IS elng 
rant, whereve th rna e the arrest with . 
rant for violat~on eoFrorationer or releasee is foundr Xlthout a war
having su . . re ease conditions m b . . n arrest war-
which last Ph:dI:~pn o",:e: the individual ~~ if ~~~ed bby thhe Court 
United Stat M erVlSIOn over him. Either e~ y t e court 
bati~ner or ~!lea~~~h~l fu~~deThute thi~ ~ar~!~O~~~~~v~~f~h~ or a 
cernmg revocation of' b'· e provISIOns of 18 USC 3"5 pro
probation vi 1 t' pro atIOn and reimpo 't' '" 0 3 Con
of Criminal p a IOns are co~ered in Rule 32 lSI IOn of sentence for 
tion .with secti~~eg583 ~hd b~ section.3565. As °Ji::s!dd~ral Rules 
Cernlng revocation of' e III contaIns no specific .I~ connec-

rh~e!,~n"f~t~r c~em:die;:r:cI~£'::-~~dillc~~fo~n;,1i~~~~~r::'~t~~d 
ur s contempt powers to £ con ItIOns and 

SECTION 2607. SPECIAL ' en orce the conditions. 
PROBATION AND EXPU 
FOR DRUG POSSESSORS NGEMENT PROCEDURES 

Proposed 18 USC 3 
U.S.c. 844(b) l' ." 607 carries forward th . . 
ment for' first ~~f:~~:-rst~oi;cial.probati<?n wj.th~Jr~~~~o~f ~f 21 
C.ontrolled. S':lbstances Act (21 fjUSI2' 8f vI~latIng section r04 o}~tg-
;~o:n~~~ll~~I~n of an offense und~r ~ -ie~~;~~:e has been no pre: 
records for pe~~stanles. The section also permit State law relating 
were under th ns p aced on probation und s expu:z;tgen;tent of 
not violate a c~:Jl~· of tWfenty-one at the time ~f :~: sf;.ctIon If they 

IOn 0 probation. 0 .tense and did 

SUBCHAPTER B-FINES 

. (Sections 3611-3613) 
th ThIs subchapter is designed t . 

~m~s.~~~ep~::~t Iaollec1t8s Ufines °a~~~~~:~e !~:i~~~clc'e:z;tc~ WII'th which 
Judg t ct G W, S C 3565 . l'lmlna defend 
the :~~dan~~~ ~il(:nforced by exec~tf~~v~~~~n~~a~~riminal fin~ 
the F'ederal Go m~nner as judgments i '. property of 
litigate in orde;~~nmilt IS greatly confined bynS~~~Il {ases." Thus, 
These relatively cU~be:~~~ef~~~c~d: a\ uncoopera~iv~wd:fu~cfu~~t 

325 Fo r~s ave resulted in coliection: 
r a comprehensiv d' of William T Plumb e lScussion on collectin . 

. , Jr., Subcommittee Criminal1;~d~ fraYIr~g fines and penalties see te t' 
earmgs, Part IIr, at 1709:1732. SImony 
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by the United States in recent years of only 60 to 70 percent of the 
amount of fines imposed. The consequent awareness by criminal 
defendants that they may be able to avoid paying fines with rela
tive impunity bodes ill for respect for the law. 

This subchapter attempts to remedy this situation by treating 
criminal fine judgments like tax liens for collection purposes, 
thereby making available to the Attorney General summary collec
tion procedures similar to those used by the Internal Revenue 
Service. Foremost among these is the power to administratively 
levy against the property of th~ defendant, which precludes disposi
tion of the property to avoid payment and permits realization of 
the amount of the fine without litigation. 

SECTION 3611. PAYMENT OF A FINE 

Proposed 18 U.S.C. 3611 provides for the payment of a fine im
posed under proposed subchapter C of chapter 227 to the clerk of 
the sentencing court to be forwarded to the United States Treas
ury. 

The section requires either immediate payment or payment by 
the time and method specified by the sentencing court. This latter 
provision is in recognition of the authorization granted the court 
by proposed 18 U.S.C. 3572(d) to permit payment of a fine within a 
specified period of time or in specified installments. 

SECTION 3612. COLLECTION OF AN UNPAID FINE 

Proposed 18 U.S.C. 3612 requires the sentencing court, whenever 
a fine is imposed, to provide the Attorney General with certain cer
tified information. The Attorney General is then made responsible 
for the collection of the fine should it not be paid at the time re
quired. This retains the basic current law provision that vests the 
duty of collecting fines in the Attorney General. 

In the case of all fines imposed, subsection (a) requires the dis
trict court that imposes sentence to certify to the Attorney General 
specified information about the defendant and the fine, most of 
which is identification information and information relating to the 
case in which the fine is imposed and to the fine itself. The court is 
also required to certify any subsequent remission or modification of 
the fine, and to notify the Attorney General of any payments that 
the court receives with respect to previously certified fines. 

This provision, placing responsibility on the clerk of the district 
court, should improve the notification process and thus better 
insure that all fine-debtors are brought to the attention of the en
forcing authorities in the Department of Justice. At the present 
time, there is no standardized procedure for notification of the 
United States attorney. Rather, he receives notification of fines and 
payment difficulties through a number of methods, which increases 
the chance of administrative oversight of a failure to pay. By cen
tralizing the responsibility for notification in the district court, sec
tion 3612 lessens this chance. 

Subsection (b) places the responsibility for collecting and enforc
ing criminal fines with the Attorney General. Since this responsi
bility is currently centered in the Criminal Division of the Depart
ment of J'ustice and the United States attorneys, this provision ef-
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fects no change in e . . 
enforcement ( xlstlng law. Rather th .. 
has elected toe·:~p~~Sh~hInternal RevenueaSe~~~~:)1~h~burden of 
partment in order to stre egtehforcement powers of' th e J o~mittee 

n en the govern t' e ustlCe De-
SECTION 3613. LIEN P men s collection effort 

ROVISIONS FOR S . 
,1. In general ATISFACTION OF AN UNPAID FINE 

Proposed 18 USC 
Attorney Gener i: . 3613 establishes the 
Significantly im ar IS to make collection of u~ro~edure by which the 
lection procedu:fe ~~~~ currdent practices by P~~~1dfnes. TFhis section 
collection proced p~~ ent of State laws ng a ederal col
Internal RevenueuS:s ~tIllzed so SUccessfully :ld Pthatterned on the 
2. rVlCe. er e years by the 
. Present Federal law 
The primary th d 

al Gov f!1e 0 of enforcem t 
~arnish:e~~)~rISa ex~cution of a j~~~~~~en:l[ used b:y the Feder-
tIOn are issued b galnst real Or personal' her agaInst income 
States marshal IY ~~e district court and ~roaerty. Writs of execu
are dictated by ·th~ 1 e case of income exec~t?rsed by the United 
Where execution is ~w bof the State in which thO~, dthe procedUres 
bi followed is that d~a·j d:;tde against propert~ :h eral COUrt sits. 
a so b~ used. In eithe/ e In 28 U.S.c. 2001-2007. S ,procedure to 
much Income m b case, however Stat 1 ' tate law may 
homestead) that ay e garnished and the cl e aw prescribes how 

Criminal fine j~de exempt froI!! Federal ex~s~~ of property (e.g., 
same extent as . gments are hens on ro u I.on. 
State is a lien a Judgment of a court of eperty ~n t.he State to the 
law, if the law ·olfhY :ay :;tlso be perfe~t~eral1lfnsdiction in the 
perfection of alien e b ate In which the distrfu~ lens u?der St~te 
n;aSnner as provided fo:s.e~ on a ~ederal jUdgm~~~r~ SIts permIts 
o tate exemption 1 JU gments In the Stat In the same 
the property e Ii aws, other perfected r e courts. 326 Because 
State laws is 'co~ orcement of a Federal ii:' and. unclear title to 

~~e~~fv: }~~~::i~;n,tir~. Tf,~t~o~i~:~~OS~';~~d ~~:~ ~~~~ 
debt should the def~n~nc~:{ goes help insure th.:g:rt.s/he.lien as a 

f
The l:=tw.s of several S~t e tlo

l
r wis~ to transfer th:s actIOn of the 

o a cnnlInal fi es a ow a Judgm t . property. 
orde;C compel1inlnef th~ United States Go:!n credItor (in the case 
~pecified instalh~enfe Judgment debtor (the dm;n~ to obtain an 
~ng or will receive mtna:m;nts where it is show~ ~h ~nht) .to make 
Installment pa t ~y rom any SOurce Th· a e IS receiv
court hearing s~h~ order and results from IS order is called an 
the judgment deb! by the United States N t. a Federal district 
. Finally, RUle 69(::; ~~ ~~:t pe

d 
may appea~ a~i~~~~~t t~e givel!- to 

In part that: e eral Rules of Civil P emotIon. 
I ·d rocedure states 
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tor .gment or executio th . 
____ . _. . may obtaIn discovery from~' e Judgm~nt credi-

326 28 U.S.O. 1962. ny person, Including 
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the judgment debtor, in the manner provided in these 
rules or in the manner provided by the practice of the 
state in which the district court is held. 

The United States Attorney may use this rule to obtain financial 
information about the debtor-defendant by oral or written deposi
tions or by written interrogatories. In most cases, the assistance of 
the district court or a United States magistrate is necessary. 

3. Provisions of the bill, as reported 
Section 3613(a) eliminates the clerical procedures necessary to 

create judgment liens, by providing that the fine: 
* * * is a lien in favor of the United States upon all prop
erty belonging to the person fined. The lien arises at the 
time of the entry of the judgment and continues until the 
liability is satisfied, remitted, or set aside, or until it be
comes unenforceable pursuant to the provisions of subsec
tion (b). 

Language added in the 97th Congress requires the Attorney Gen
eral to release the lien upon acceptance of a bond described in sec
tion 6325 of the Internal Revenue Code of 1954, or to issue a certifi
cate of discharge of any part of the person's property subject to a 
lien if the Attorney General determines that the property remain
ing is equal in value to at least three times the amount of the fine. 
These provisions were added in response to business concerns that 
the original lien provisions could have resulted in tying up proper
ty far in excess of that needed to satisfy the lien, making it diffi
cult to carryon normal business transactions pending payment of 
the fme. 

Under subsection (a), a lien similar to a tax lien arises at the 
time of judgment, and, as subsection (c) provides, may be enforced 
like a tax lien through the use of administrative levy procedures. 
Filing under subsection (d) is necessary only to perfect the lien as 
against innocent third parties. 

This procedure significantly alters current practices. As stated 
previously, 28 U.S.C. 1962 provides that: 

Every judgment rendered by a district court within a 
State shall be a lien on the property located in such State 
in the same manner, to the same extent and under the 
same conditions as a judgment of a court of general juris
diction in such State, and shall cease to be a lien in the 
same manner and time. Whenever the law of any State re
quires a judgment of a State court to be registered, record
ed, docketed or indexed, or any other act to be done, in a 
particular manner, or in a certain office or county or 
parish before such lien attaches, such requirements shall 
apply only if the law of such State authorizes the judg
ment of a court of the United States to be registered, re
corded, docketed, indexed, or otherwise conformed to rules 
and requirements relating to judgments of the courts of 
the State. 

These liens are usually only against real estate, and enforcement 
of the lien is often prevented by the State law restrictions noted 
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above. Further, the life of the I" . 
State in which the district courtle1Is lrescrlbed by the law of the 
abstract of judgment to be filed ~~ Sth tat~filaws usually require an 
cou~ty recorder, or other State or e 0 Ice of the county clerk, 
fee IS assessed. Most of these roc~d~~ty o~'fi~e. ~small recording 
ments are. eliminated by sectionP 3613(a) al lImItatIOns and require-

SubsectIOn (b) changes current law'b' . 
~t~tute of limitations on the :!ollection olI~~osIng a twenty-year 
IstIng law, the government's right t krImlna~ fines. Under ex
sentence, including a fine is n t 0 b~e t exec~tIOn of a criminal 
Currently, such cases may 'be clo~edsu 1ec hto tIme limitations. 327 

death. of the debtor, or Presidential on y t rough pa:ym~nt in full, 
establIshed by SUbsection (b) 'll par~on. The lImItatIOn period 
United States Attorne s for ca WI pe.rmlt the closing of files by 
?f fines is unlikely. Wilh the neses ,,£hICh are so old that collection 
It seems reasonable to concludeWth~t o~ce~enbt to~ls of section 3613, 
cessfully for the twent _ ear . ~ ~ e t.or IS pursued unsuc-
e?force~ent efforts w!uid pr~::If~i~}. is xnlIkely that additional 
tlve clerICal tasks will thus be el' . t ~ b n.umber of unproduc-

The period for collection rna ImIna e y thIS provision. 
m~nt entered into by the def: ~e ~xtended by a written agree
ppor. to. th.e expiration of the pe~io~n Th~d ffe Attorney General 
SIOn IS SImIlar to that existing I'n th·... IS a owance for an exten-

S b t' (b e Lax area 328 u sec IOn ) also provides th t th . . . 
sta~ute of limitations is to be su~pen~e~U~~In~ of the ~wenty-year 
whICh the running of the period of l' 't t.urlng any Interval for 
tax would be suspended" pursua t t Imtlha ~onl s f,?r collec~i~n of a 
law: n 0 e 101.owlng prOVIsIOns of 

(A) 26 USC 6503(b) I t' 
of the taxp~ye~ are in th~e c~ Ing to cases where the assets 
proceeding before any Unitedts~l tof cD~odr of a court in a 
or State court; the sus en . a es, .IStpCt. of Columbia, 
also extended for six ~o;thn O~t thethlImltatIOns period is 
ends; s a er e court proceeding 

(B) 26 U.S.C. 6503(c) relati t 
e.r is outside the Unit~d Stat~; if 0 thase~ where. the taxpay
tmuous period of at least six months7 a sence IS for a con-

(C) 26 U.S.C. 6503(f) relating t h 
of a third person has been wrongf° ~llses ~ edre the property 

(D) 26 USC 7508() . Y seIze ; 
pez:son is se~~i~g in th~ (!~~eJ~atIng }o {ases . where the 
or In SUpport of such forces du ,?rce~. 0 t e UnIted States, 
hospital as a result of a co~b y~g. Ime of war, or is in a 
thereafter; and a IIlJury, and for 180 days 

(E) section 513 of the A t f 0 
11.99, relating to cases wh~re °th ctober 1,7, 194~, 5~ Stat. 
mIlItary. e person IS SerVIng In the 

Finally, SUbsection (b) provide th . 
and liability to pay a fine ex ir!s at a lIen becomes unenforceable 
fined. This is in keeping with p upotn

l 
the death of the individual 

res en aw, and reflects one of the 
327 Smith v. United State 143 F . 
328 See 26 U.S.C. 6501(c){45. .2d 228 (9th CIr.), cert. denied, 323 U.S. 729 (1944). 
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.' fj nd a tax liability, despit~ tneir, 
differences between a Crlmln~ ~~rs astatute. The word "indivIdual 
generally similar ~~eatme~t t~ exclude organizations such as cOffo
is used instead?f per.s<?n d to avoid the argum~nt that a ~ne 
rations from thIS I?roV!slOnti~n ished on the dissolut~o~ (and th~)rili 
against a corporatIOn IS ex rgu In such case, an eXlstlng fine d' 
fore "death") of the corpora Ionci:t against the assets of the I~
make the U nit~d St!ltes ha ~re I o~eferences the provisions of thIS 
solved corporatIOn Wlth w a ever P 
section gr~nt.) . d that certain sections of the Internal Reve-

Subsectlon (c provl es d d shall' 
nue Code of 1954, as amen e , . l' imposed by subsection 

* * * apply t<;> a .~ne and to t::So~fined were for an inter
(a) as if the habIhty of the t except to the extent that. the 
nal revenue tax assessmen, . modified by regulatIOns 
application of such staGtutes al to accord with differences 
issued by the Attorn~y . ~~er 
in the nature of the habl~ltles.. orated by reference into 

Among the provisions. of .tItle 26 In~~~~se is the administrative 
section 3613, the most slgnl?ca1t, ~he follo'wing is a summary °l 
levy power referred to pre'd0us ~~s-referenced in section 3613 an 
the provisions of the tax co ~ cr f fj e' . 
made applicable to the collecthn 0 t: In 6323(£)(4)), which ~ontalns 

(D 26 U .S.C. 6323 ~o~ er an liance with which IS nec~s-
notice and filing prord.~ns, t~~ lien against certain thIrd 
sary to insure the va 1 I Y 0 t forth' 
persons; priority rules ar~ also ~h . zes the Secretary to c?llect 

(ii) 26 U.S.C. 6331, whICh au orr: delinquent taxpayer If ~he 
a tax by levy on the. :prope:ty has been stated, incorporatlng 
lien has not been satIsfied, as llection of fines is the most 
this power into the scheme :ors~~tion 3613; it should .be. no~ed 
significant change wrou~th y tablishes a six-year hmitati?n 
that 26 U .S.C. 6502, w IC ~s. trative levy has not been In-

eriod on the use of an admlnls £ ces f~om title 26; thus, 
~luded in the sectioIl; 3613 cross-re i~e:ection 3613(b) will ~lso 
the twenty-year perIod ~et ~orth of criminal fine collectIOn; 
apply to the levy power ~n t e ~I::s surrender of property sub-

(iii) 26 U .S.C. 6332, whIc~dreq for enforcement of the levy by 
ject to levy, and also proVl es 
civil penalty; . h rovides for demand by the Secre-

(iv) 26 U.S.C. 6333, whdlC PI t' g to the property subject to 
tary of books and recor s re a In . 
levy; . ' d that certain property (In-

(v) 26 U.S.C. 6334, whICh provlb:~efits retirement benefits, 
cluding various unenwloymd~ Is of a trade up to a value of 
workman's compenlsatlon, an 00 xem tions are limited and 
$250) is exempt ~rom leVY!dt~ese :de t~ the greater and more 
standard' comparIson sh0\1~1 e m 'ded for in State laws to 
varied ;umber of exceptIOnst f:~~~ subject; 
which the Federal goverh~hen t forth the procedure to be used 

(vi) 26 U .S.C. 6335, w I.e se s nt to levy' 
in the sale of propertY6Selz: hur~::ers the s~le of perishable 

(vii) 26 U.S.C. 633 , w c 
goods; 
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(viii) 26 U.S.C. 6337, which provides for redemption of prop
erty before sale, and, with respect to real property, redemption 
after sale; 

(ix) 26 U.S.C. 6338, which provides that a certificate of sale is 
to be given to the purchaser of the property sold, and that a 
deed shall also be given where the property sold is real estate; 

(x) 26 U.S.C. 6339, which provides that the certificate of sale 
and the deed are to have certain legal effects, including their 
use as conclusive evidence as to the regularity of the proceed
ings, the transfer of the right, title, and interest of the party 
delinquent, etc.; 

(xi) 26 U.S.C. 6340, which requires records to be kept of all 
sales; 

(xii) 26 U.S.C. 6341, which requires the Secretary to deter
mine which expe:nses are to be allowed in all cases of levy and 
sale; 

(xiii) 26 U.S.C. 6342, which sets forth the order in which the 
proceeds of the levy and sale are to be applied to the taxpay-
er's liability; . 

(xiv) 26 U.S.C. 6343, which authorizes the Secretary to re
lease the levy and to return the property, or proceeds, where 
the property has been wrongfully levied; 

(xv) 26 U.S.C. 6901, which relates to the liability of a trans
feree in certain instances for a tax of the transferor in order to 
prevent a successful transfer to avoid liability; 

(xvi) 26 U.S.C. 7402, which grants jurisdiction to the Federal 
courts in tax collection matters; 

(xvii) 26 U.S.C. 7403, which allows the filing of an action to 
enforce a lien, or to subject property to the payment of a tax, 
whether or not a levy has been made; the court may appoint a 
receiver to enforce the lien; 

(xviii) 26 U.S.C. 7405, which allows a civil suit to be brought 
to recover erroneous refunds; 

(xix) 26 U.S.C. 7423, which authorizes the Secretary to allow 
repayment to an officer or employee of the United States of 
the full amount of sums that may be recovered against him in 
any court, for any taxes collected by him or any damages re
covered against him in connection with anything done by him 
in the performance of his official duty; 

(xx) 26 U.S.C. 7424, which permits intervention by the 
United States in any civil action to assert any lien on property 
which is the subject of the suit; 

(xxi) 26 U.S.C. 7425, which provides for the discharge of a 
lien where the United States is not a party to the suit, unless 
notice of the lien was filed in the place provided for by law, 
according to the law of the place where the property was situ
ated; where a judicial sale discharges a lien, the United States 
may claim the proceeds (before their distribution is ordered) 
with the same priority that the lien had; the United Sta.tes 
may also redeem real property sold to satisfy a lien, under cer
tain conditions; 

(xxii) 26 U.S.C. 7426, which provides for suits against the 
United States by persons claiming an interest in the property 
levied, where the levy is claimed to be wrongful, or where the 
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person claims an interest in surplus proceeds; an exception is 
provided for the person against whom the tax was assessed, .out 
of which the levy arose; 

(xxiii) 26 U.S.C. 7505(a), 'Yhich prov~des that any personal 
property acquired by the U nlted States In payment of, or as se
curity for, debts arising out of the inteI'D:a1 revenu~ laws may 
be sold by the Secretary in accordance Wlth prescrIbed regula-

ti(~iv) 26 U.S.C. 7506, which provid~s that t?-e Secr!3tary shall 
have charge of all real estate acqulred by ~he UnIted States 
pursuant to the internal revenue laws, a~d may sell. or lease 
the property, or, if the debt has been pald, release It to the 
debtor; . h t' t 1 t (xxv) 26 U.S.C. 7508, which provldes t at cer aIn ac s re a -
ing to the operation of the internal revenue laws shall be post
poned because of service in a combat zone; 

(xxvi) 26 U.S.C. 7602, which authorizes the Se~retary to ex
amine books and records, summon the person havIng the c1!-sto
dy of books and records to appear with the;m? and. ta~~ testlmo
ny under oath for the purpose of determlnlng habillty under 
the internal revenue laws; . 

(xxvii) 26 U.S.C. 7603, which provides for service of an ad-
ministrative summons; 

(xxviii) 26 U.S.C. 7604, which provides for enforcement of the 
summons; . d I f th 

(xxix) 26 U.S.C. 7605, which covers the time an .p ace 0 e 
examination authorized in section 7602 and provIdes for cer
tain restrictions on the examination; 

(xxx) 26 U.S.C. 7622, which authorizes employees of. t~e 
Treasury Department, designated b.y the Secretary, to a<irrnnls-
ter oaths and affirmations and certify papers; 7-

(xxxi) 26 U.S.C. 7701, which defmes terms used throughout 
the rest of the title; . 

(xxxii) 26 U.S.C. 7805, which gives the Sec~etary authOrity to 
issue regulations governing enforcelnent of title 26, unless such 
authority is expressly granted to another person; and 

(xxxiii) section 513 of the Act of October 17, 1940, 54. S~at. 
1190, which provides for the suspension of the ~tatu~e: of hmlta
tions, and the collection of taxes, for persons m mIhtary serv-

ice. . l' d t . 1 1 t' g The Committee intends that the speCla lZe . .ermlno ogy re a In 
to tax collection in the cross-referenced prOVlSIons of the Inter~al 
Revenue Code be read, for purposes of this subchapteli' as relatlng 
to the collection of a criminal fine. Thus, the term Secretary of 
the Treasury" would be read as "Attorney GeIl:er~.l" aIl:d the te!m 
"tax" would be read as "fine." To carry out thIS Intent~on, se~~lOn 
3613(c) authorizes the substitution of. those terms .and, In addI~lO?, 
authorizes the Attorney General to Issue reg~latlOns for admlnls
tration of fine collection which utilize ~pproprlat.e te~mlnology. 

Section 3613(d) provide~ that a nO~lCe of a. hen lmposed under 
subsection (a) is to be conSIdered a notlce of a hen for taxes payable 
to the United States for the purpose of a:r;tY State or locall~w pro
viding for the filing of a notice of a tax he:n .. Because the l~en cre
ated by a criminal fine is to be treated as It If were a tax hen, the 
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filing provisions of 26 U.S.C. 6323 will apply to fines. If the Attor
ney General declares that State or local officials have determined 
that such filing is unacceptable, then 28 U.S.C. 1962, which pro
vides for the registration, recording, docketing, or indexing of Fed
eral court judgments, will apply instead. 

SUBCHAPTER C-IMPRISONMENT 

(Sections 3621-3625) 

Proposed subchapter C of chapter 229 of title 18 contains the pro
visions for implementation of a sentence of imprisonment imposed 
under subchapter D of chapter 227. The subchapter generally fol
lows existing law, except that custody of Federal prisoners is placed 
in the Bureau of Prisons directly rather than in the Attorney Gen
eral, thus giving the Bureau of Prisons direct authority to deter
mine matters, such as the place of confinement of a prisoner, 
which are presently determined by the Attorney General. Pro'vi
sions relative to the organization and responsibilities of the Bureau 
of Prisons are continued in chapters 301 and 303 of title 18. 

SECTION 3621. IMPRISONMENT OF A CONVICTED PERSON 

This section is derived from existing law. 
Proposed 18 U.S.C. 3621(a) is derived from 18 U.S.C. 4082(a) 

exc~pt that the new provision places custody of Federal prisoners 
directly in the Bureau of Prisons rather than in the Attorney Gen
eral. Thia change is not intended to affect the authority of the 
Bureau of Prisons with regard to such matters as place of confine
ment of prisoners, tra.nsfers of prisoners, and correctional pro
grams, but is designed only to simplify the administration of the 
prison system. Dire\~t custody of prisoners will be in the Bureau of 
Prisons, but the Dirlector of the Bureau of Prisons will remain sub
ject to appointment by the Attorney General 329 and subject to his 
direction. 3 3 0 In addJ,tion, it is made clear that the custody of the 
Bureau of Prisons continues until the expiration of the term of im
prisonment, or until release at the expiration of that term less any 
time credited toward service of sentence pursuant to section 
3624(b). 

Proposed 18 U.S.C. 3621(b) follows existing law 331 in providing 
that the authority to designate the place of confinement for Feder
al prisoners, rests in the Bureau of Prisons. 332 The designated 
penal or correctional facility need not be in the judicial district in 
which tb2 prisoner was convicted and need not be maintained by 
the Federal Government. Existing law provides that the Bureau 
may designate a place of confinement that is available, appropri
ate, and suitable. Section 3621(b) continues that discr.'t lonary au
thodty with a new requirement that the facility meet. .l.llinimunI 
sta.ndards of health and habitability established by the Bureau of 
Pdsons. In determining the availability or suitability of the facility 

329 18 U.S.C. 4041. 
330 Ibid. 
331 18 U.S.C. 4082(b). 
332 United States v. McIntyre, 271 F. Supp. 991, 999 (S.D.N.Y. 1967), affd, 396 F.2d 859 (2d Cir. 

1968), cert. denied, 393 U.S. 1054 (1969). 
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selected, the Bureau is specifically required to consider such factors 
as the resources of the facility considered, the nature and circ'-!m
stances of the offense, the history and characteristics of the prison
er, the statements made by the sentencing court concerning the 
purposes for imprisonment in a particular case,333 any recommen
dations as to type of facility made by the court, and any pertinent 
policy statements issued by the Sentencing Commission pursuant 
to proposed 28 U.S.C. 994(a)(2). After considering th@se factors, the 
Bureau of Prisons may designate the place of imprisonment in an 
appropriate type of facility, or may transfer the offender to another 

appropriate facility. In the absence of unusual circumstances, Federal courts current-
ly will not review a decision as to the place of conlmement.

334 

The 
Committee, by listing factors for the Bureau to consider in deter
mining the appropriateness or suitability of any available facility, 
does not intend to restrict or limit the Bureau in the exercise of its 
existing discretion so long as the facility meets the minimum 
standards of health and habitability of the Bureau, but intends 
simply to set forth the appropriate factors that the Bureau should 
consider in making the designations. 

Proposed 18 U.S.C. 3621(c), dealing with delivery of the order of 
commitment to the person in charge of a penal or correctional fa
cility, is drawn from existing 18 U.S.C. 4084 with little change. 

Proposed 18 U.S.C. 3621(d), which is derived fronl 18 U.S.C. 3012, 
provides that the United States marshal shall, without charge, de
liver a prisoner into court or return him to a prison facility on 
order of a court of the United States or on request of an attorney 

for the government. 
SECTION 3622. TEMPORARY RELEASE OF A PRISONER 

Proposed 18 U .S.C. 3622 is derived from 18 U .S.C. 4028(c), and 
permits temporary release of a prisoner by the Bureau of Prisons 
for specified reasons. The only criterion for such release in current 
law is that there be "reasonable cause to believe * * * [the prison
er] will honor his trust." Under section 3622, the release would also 
have to appear to be consistent with the purpose for which the sen
tence was imposed and with any pertinent policy statements of the 
Sentencing Commission, and the release would have to appear to 
be consistent with the public interest. These requirements empha
size factors important to the overall correctional program for the 
defendant, rather than the sole factor of the probability of the pris-
oner's return to the facility at the appropriate time. 

Section 3622(a) carries forward from current law the list of pur-
poses for which a prisoner may be released for a period not to 
exceed thirty days, including visits to a dying relative, to attend 
the funeral of a relative, to obtain medical treatment not otherwise 
available, to contact a prospective employer, and to preserve or 
reestablish family or community ties. Authority for a limited re
lease is also to be found in the catch-all clause at the end of the 
subsection, carried forward from current law, permitting release 

333 Proposed 18 U.S.C. 3553(b) requires a statement of reasons for imposing a sentence. 
334 See Darcey v. United States, 318 F. Supp. 1340 (W.D. Mo. 1970). 
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for any other sign' fi t est. 1 lCan purpose consistent with the public inter-

Proposed 18 U.S.C. 3622 (b) and c of ~8 U.S.~. 4082(c)(2) permittin t ( ).carry forward the provisions 
wh~l~ contInuing in official det:nt~mporary release of an offender, 
faclilty, f~r work at paid employn ~or at the. ~ena~ or correctional 
program In the communit on 1 n or partlClp~tlOn in a training 
~dds a new provision per~ittin a tvoluntary basIs. Section 3622(b) 
In an educational program, to m!k e~plrary release to participate 
such purposes as pursuin ace 1 c ear that release may be for 
for yocational training. §ubse~~fse of study ~n college as well as 
modIfies current law (18 U.S.C. 40082(~c(2){el~t1ng ~o employment, 
ment that local unions be consult d b) dr<?p}:Jlng the require
rflpa~e where other workers migh~ b:d~ al prOVISIon. barring work 

t
Oh 1'180nS n~eds to be sensitive to th I~P aced. W.hlle the Bureau 

e communIty th C· e Impact of Its progr 
flex'bTt th ' e. omr:llttee believes that't h ld ams on 

1 I ~ Y an prOVIded In current 1 . I S ou have more 
grams In. appropriate cases. Th C a~v In deyeloping work pro
ra!lge gain to the prisoner and eto ~hmlttee bel.leves that the long
celv~d work program will not ad • e community from a well-con
e~hm adequ!'te employment op;~::~l~t f;Ufect the community inter-

. e Committee does not intend th nl les. 
sec1Ioll be expanded to the extent t~\ 'Ytdk releas~ under this sub--fi y relefSe from prison. A sentence t i 

. eve!ops mto a device for 
~nement In an appropriate correc . 0 1~~rISO~ment means con-

SIgned to meet the needs of the atlO,nal facil~ty With a program de
purposes of his sentence and hisP rt~?ullar pl'1soner, considering the 

Subsect~on (c)(l) carries ~ forw par ICU ar ne~~s. 
that require that work in . th ard the ~rovlslons of current law 
:~teg a.l1d under the same condit~ommunlty ~~st be at the same 
"ne community involved. Subsecti~~s (~(l)or sl~llar employment in 
er agree to pay costs incidenT t . req~llres that the prison-
wor\releas<:. Under current 'ia~ ~8 t"~CtJ.4n as a condition of mil. e.reqUlred ~ make such pa~ents· . · 082(c), the prisoner 

S With subsectlOn (a) tern <' • 

abnd (c) is within the disc~etionP~;~hY ;;,elease under subsections (b) 
a solute right to work release e ureau.of Prisons; there is no 
ur:e to remain within the conf~~ other o~tslde privileges.

s35 
Fail

falldure to return to the correctio: ~er1-~tted by t~e :release, and 
un er current law be treated as aCII y as reqUired, would as , an escape.336 ' 

P 

SECTIOdN 3623. TRANSFER OF A PRISONER TO STATE AUTHORITY 

.ropose 18 U.S.C. 3623 deli . 
£,luch the Director of the Burea:er-tp'. the CIrcumstances under 
er of a Federal prisoner to St 0 .r~sons !llust order the trans

the Federal facility. The se~tio:t~ fdcl~ltYdPrlOr to his release from 
except that language relating t IS erlve. ~rom 18 U.S.C. 4085(a) nec~ssary. 0 apprOprIatIOns is omitted as un: 

h Like 18 U.S.C. 4085, section 3623 - . t e Bureau of Prisons must order th ~roVld~s that the Director of a a prIsoner be transferred to 

335 See Green v. United 
336 18 U.S.C. ~082(d). States, 481 F.2d 1140 (D.C. Cir. 1973). 
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an official detention facility within a State prior to the prisoner's 
release from the Federal prison if certain requirements are satis
fied. First, the prisoner must have been charged in an indictment 
or information with a felony or have been convicted of a felony in 
that State. Second, the transfer must have been requested by the 
governor or other executive authority of the State. Next, the State 
must send to the Director, usually along with the request, a certi
fied copy of the indictment, information, or judgment of conviction. 
Finally, the Director must find tp,at the transfer would be in the 
public interest. 

The last requirement of public interest places the entire transfer 
procedure directly within the discretion of the Director of the 
Bureau of Prisons. This granting of discretion to the Director fol
lows closely section 3621(b) which permits the Bureau to designate 
the place of the prisoner's confinement, whether or not such place 
is maintained by the Federal Government. Under both statutes, the 
exercise of discretion by the Bureau will not be disturbed other 
than in exceptional circumstances. 337 It should be noted that at no 
time is it necessary for the prisoner to consent to the transfer to 
State authorities. Moreover, generally, a prisoner can have no valid 
objection to a transfer.338 

In addition, the Cornmittee clearly intends that the Federal Gov
ernment will not lose jurisdiction of any prisoner whose Federal 
sentence has not expired simply because it permits a State to take 
the prisoner into custody under this section. 339 In most circum
stances, however, the Federal Government may have to await the 
completion of State proceedings before regaining custody of the 
prisoner. 

This section provides, and common sense dictates, that if more 
than one request from a State is presented with respect to a cer
tain prisoner, the Director must determine which request, if any is 
to be honored, should be given priority. This procedure, too, is 
within the discretion of the Director. 

Finally, the section provides that the costs of transferring a pris
oner to a State authority will be borne by the State requesting the 
transfer. 

SECTION 3624. RELEASE OF A PRISONER 

Proposed 18 U.S.C. 3624(a) describes the method by which the re
lease date of a prisoner is determined. 

Section 3624(a) replaces a confusing array of statutes and admin
istrative procedures concerning the determination of the date of re
lease of a prisoner. Perhaps the most confusing aspect of the cur
rent law provisions is the fact that, for a regular adult prisoner 
whose term of imprisonment exceeds one year, there are two mech
anisms for determining the release date, each of which requires 
recordkeeping and constant evaluation of prisoner eligibility for re
lease. The prisoner is ultimately released on the earlier of the two 
release dates that result from the parallel determinations. 

33'1 See Little v. Swanson, 282 F. Supp. 333 (W.D. Mo. 1968). 
338 Cf. Konigsburg v. Ciccone, 285 F. Supp. 585 (W.D. Mo. 1968), affd, 417 F.2d 161 (8th Cir. 

1969), cert. denied, 397 U.S. 963 (1970). 
339 See Potter v. Ciccone, 316 F. Supp. 703 (W.D. Mo. 1970). 
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341 In other words th p~rsuant t~ the provisions of 18 USC 4163 rm 0 ImPrISonment less 
lease d te'Il ,e prtsoner WIll be subject to I' " . 

342 18 u.S.c. 42~5b(ef)determined by the Parole Com~:io~. supervision upon release but his re-
343 18 U . . S.C. 4205 (a) and (b) 344 See 18 U.S.C. 4161 . 
345 18 U.S.C. 4162. . 
346 18 U.S.C. 4163 
347 H . owever, the good time statutes . 

f~ld~:/h~s~ prisoners on parole since thea);,:;~\~ playa. ro!e in th~ determination of when to 

~o~~~::~h:!~1:!~:~a~~~!~tr§::~~~~:~~~~~~eEf!!~r~Fi~~~!~r~~~~~eoJ!s~t1htu~I:~ 
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34~ 18 U.S.C. 5006(d) defines a " " e a e law reqUIres 
the time of conviction. youth offender as a person who is under 22 

349 18 U.S.C. 5010(b) years of age at 
350 18 U.S.C. 5017(a): 
31;118 U.S.C. 5017(c). 
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. th ffense for a person sentenced as an 
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every sentence to a term o~ ~f!1P There will be no artificIally hIgh 
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352 18 U.S.C. 5010(c). 
353 18 U.S.C. 5017(a). 
354 18 U.S.C. 5017(d). 
355 See 18 U.S.C. 4216. 
356 18 U.S.C. 4163. 
357

18 U.S.C. 4161. .. 'd whether to release on parole any prisoner whose sen-358 'J'he Parole CommISSIOn conSl ers 
<> -~r(' ds one year in length. 18 U.S.C. 4205(a). d't d t t s of from five to ten days a te~i1 U-;d!r 18 U.S.C. 4161, good timedallowd?cesua~~ Cr~ell!n~hr~/the term of imprisonment. th with three rates in between, epen mg p mon , 
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while section 3624(b) provides a uniform maximum rate of 36 days 
a year for all time in prison beyond the first year. In addition, Cur
rent law permits forfeiture or withholding of any amount of good 
time that has been earned up to the time of the forfeiture or with
holding, and the restoration of any amount of the forfeited or with
held good time.

360 
Section 3624(b) provides for automatic vesting of 

credit toward early release at the end of each year of satisfactory 
behavior, with the result that only a single year's worth of credit 
toward early release can be affected by a violation of the prison 
rules.

361 
Credit for the last year would be prorated. 

The result of the complexity of current law provisions concerning 
good time allowances is to increase the uncertainty of the prisoner 
as to his release date, with a resulting adverse effect on prisoner morale. 

Current law also probably fails to have the intended effect on 
maintaining prison discipline. 362 Prisoners tend to expect that 
good time will be restored, and it usually is. Thus, only the prison
er who has forfeited good time that has not been restored, and who 
is thus ineligible for parole, is actually affected by the provisions for forfeiture. 

It is the belief of the Committee that the simplified provisions of 
section 3624(b) will have a positive effect on prisoner behavior. The 
credit toward early release is earned at a steady and easily detar
mined rate that will have an obvious impact on the prisoner's re
lease date. The rate is sufficiently high (approximately 10 percent 
of the part of a term of imprisonment that exceeds one year) to 
provide an incentive for good institutional behavior, yet not so high 
that it will carry forward the uncertainties as to release dates that 
OCCur under current law. 

The new provisions will also be easier (and probably cheaper) to 
administer than those under current law. The credit toward early 
release will vest alltomatically unless the Bureau of Prisons deter
mines that a violation of prison rules should result in withholding 
of some or all of the credit toward early release for a particular 
period. In addition, the Bureau of Prisons will have to determine 
the release dates for credit toward early release only for those pris
oners whose time in prison will actually depend upon the credit 
they have earned, rather than also making this determination for 
prisoners whose release dates will be set by the Parole Commission. 

Is should be noted that subsection (b) permits the withholding of 
credit toward early release only for violation of institutional disci
plinary regulations that have been approved by the Attorney Gen
eral and given to the prisoner. Thus, the prisoner will be put on 
notice as to the actions that may result in his failure to earn credit toward early release. 

Proposed 18 U.S.C. 3624(c) is new. It provides that, to the extent 
practicable, the last ten percent of a term of imprisonment, not in 
excess of six months, should be spent in circumstances that afford 

360 18 U.S.C. 4165. 

361 Of course, if a violation of rules is a criminal offense, the offense can be prosecuted in appropriate cases. 

362 See Subcommittee Criminal Code Hearings, Part XIII, at 8882 and 8894. 
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the prisoner a reasonable opportunity to adjust to and prepare for 
reentry into the community. 

It is intended that the Bureau of Prisons have substantial discre
tion in determining what opportunity for reentry should be made 
available to each particular prisoner under the circumstances of 
his case. The Probation System is required, to the extent practica
ble, to offer assistance to prisoners at this pre-release stage. This 
will permit probation officers to assist prisoners in seeking employ
ment and medical or social services as needed. 

Proposed 18 U.S.C. 3624(d), relating to the allotment of clothing, 
transportation) and funds to a prisoner released at the expiration 
of his term of imprisonment, is derived from 18 U.S.C. 4281 and 
4284, with several changes. The amount of money to be furnished a 
prisoner has been raised to a maximum of $500 rather than $100, 
and the provision of 18 U.S.C. 4284 for loans to prisoners has been 
omitted. The Committee has concluded that a small amount of fi
nancial assistance may be sufficient to get an offender started in 
the right direction, but that the $100 maximum sum permitted 
under existing law may often be inadequate. The loan provisions in 
existing law have no proved successful, having caused greater ad
ministrative costs and difficulties than the amount of money in
volved justifies. Accordingly, the total amount of money which can 
be given a prisoner has been raised to $500 with no provision for a 
small loan. The determination of the amount to be given each pris
oner under section 3624(d) is to be made by the Director of the 
Bureau of Prisons, rather than the Attorney General, in keeping 
with other amendments placing day-to-day control of the oper
ations of the Bureau of Prisons in the Director. A new provision 
has been added to specify that the Director shall make the determi
nation of the amount to be given to a particular prisoner according 
to the public interest and the needs of the prisoner. The language 
has also been clarified to require the Director to provide a prisoner 
with some money unless he determines that the prisoner's finan
cial situation is such that no money should be provided. 

Finally, as under current law, the prisoner must be furnished 
transportation to one of three places: (1) the place of conviction; (2) 
his bona fide residence within the United States; or (3) any other 
place authorized by the Director of the Bureau of Prisons. 

The Bureau of Prisons could, of course, provide transportation 
expenses rather than actually providing transportation, but the 
funds for transportation are to be in addition to the amount of 
money provided the prisoner under section 3624(d)(2) to assist him 
upon his release. This provision is essentially the same as that con
tained in 18 U.S.C. 4281, except that under that provision the de
termination of the place to which a prisoner would be transported 
was made by the Attorney General. In making this determination 
the Director will necessarily have to take cognizance of the terms 
and conditions of supervised release if such a term is imposed pur
suant to section 3583. 

Subsection (e) provides that a prisoner whose sentence includes a 
term of supervised release shall be released to the supervision of a 
probation officer. It also specifies that the term begins on. the date 
of release and that it runs concurrently with any other term of su
pervised release, probation, or parole unless the person is impris-
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for chapter 232 of title 18 United St~:!tICOondaentdhsechtIontal analysis 
from the t' ft' I'. , e c ap er created 
bill. sec IOns 0 It e 18, redeSIgnated by section 202(a)(l) of the 

~ct~on f 02(b) contains technical amendments to the chapter 
fue ?ill~ 0 part II of title 18, United States Code, necessitated by 

St S:ctict d203(a) of the .bill adds to chapter 235 of title 18 United 
te~c::. 0 e, a new sectIOn 3742, relating to appellate revie~ of sen-

SECTION 3742. REVIEW OF A SENTENCE 

1. In general 

This section establishes a lim' t d t' f 

:;!cia'li; ih,~bfedd~~al th~~:jusfi~~ ~~t~iWh~C~;:'~:'; ?! 
Hruska for the contents f thO o. ormer enator Roman L. 

!}f!~~;e:ct~ f;':.ci:'~~~~~~"ve~~&~r:~~~~~~ ~e~t'!n~:~ 
36~ 5 U.s.C. 554 and 555 and 701 throu h 706 Th AP . 

making authority of the Bureau of Prison! See R e ~ c~tmues to apply to regulation-
364 See Clardy v. Levi 545 F 2d 1241 (9th Ci amer v. ax ,522 F.2d 695 (D.C. Cir 1975) 

proceedinp); U;olfish v. Levi, 573 F.2d 118 125 r(2~9&» <N;t) n(dot app~ica~le to prison d~ciplin~ 
ons are dIScretIonary agency action so no ~eed r. . etermmatlOns of Bureau of Pris-
re~:~gI o~Tother grounds sub nom. Bell v. Woi~he44~ fruSs~20 (1~7J)her APA applies to them), 

ee "oiffv. McDonnell 418 US 539 (1974) , dB' . . 
366 See Subcommittee Crm{inal eod~ Hearings,'P!t m~!r156:~i4.igiano, 425 U.S. 308 (1976). 
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Appellate courts have long followed the principle that sentences 
imposed by district courts within legal limits should not be dis
turbed.367 The sentencing provisions of the reported bill are de
signed to preserve the co;ncept tha~ the discretion of a se~tencing 
judge has a proper place In sentencIng and should no~ be dIsplaced 
by the discretion of an appell~te court. At the same tIme, they are 
intended to afford enough guIdance and control of the exerCIse of 
that discretion to promote fairness and rationality, and to reduce 
unwarranted disparity, in sentencing. Section 3742 accommodates 
all of these considerations by making appellate review of sentences 
available equally to the defendant and the government, and by con
fming it to cases in which the sentences are illegal, are imposed as 
the result of an incorrect application of the sentencing guidelines, 
or are outside the range specified in the guidelines and unreason
able. 

It is an anomaly to provide for appellate correction of prejudicial 
trial errors and not to provide for appellate correction of incorrect 
or unreasonable sentences. 368 The reason given for unavailability 
of appellate review of sentences under current law is the fact that 
sentencing judges have traditionally had almost absolute discretion 
to impose any sentence legally available in a particular case. In 
doing so, the judges have not been required to state ::easons for 
their decisions,369 and rarely have done so. Thus, even If appellate 
review of sentences were available under current law, the courts of 
appeals would have difficulty assessing the reasonabl~ness of a sen
tencing decision since they would be unable to tell In many cases 
why the sentences in two apparently similar cases were different. 

The systematized sentencing system introduced by this bill, in
cluding the use of sentencing guidelines promulgated by a newly 
created Sentencing Commission, as provided in proposed chapter 58 
of title 28, United States Code, should do much to eliminate unwar
ranted disparities in Federal sentences. Yet each offender stands 
before a court as an individual, different in some ways from other 
offenders. The offense, too, may have been committed under highly 
individual circumstances. Even the fullest consideration and the 
most subtle appreciation of the pertinent factors-the facts in the 
case; the mitigating or aggravating circumstances; the offender's 
characteristics and criminal history; and the appropriate purposes 
of the sentence to be imposed in the case-cannot invariably result 
in a predictable sentence being imposed. Some variation is not only 
inevitable but desirable. 

It is expected that most sentences will fall within the ranges rec
ommended in the sentencing guidelines. Only if a judge believes 
that there is an offense or offender characteristic, not adequately 
considered by the Sentencing Commission, that justifies a sentence 
different from that provided in the applicable guideline should the 
judge deviate from the guideline's recommendation. If the sentence 

367 An exception is contempt. See Green v. Uni~ed States, 356 U.S. 165 (1958); Un.i~ed States v. 
Bukowski, 435 F.2d 1094 (7th Cir. 1970), cert. demed, 401 U.S. 911 (1971). Two addItional excep
tions are 18 U.S.C. 3576 and 21 U.S.C. 849(h). 

368 See Subcommittee Criminal Code Hearings, Part VI, at 5649-53 (statement of the Hon. 
Marvin E. Frankel). Illegal sentences are subject to correction today pursuant to Rule 35 of the 
Federal Rules of Criminal Procedure. 

369 See United States v. Dorszynski, 418 U.S. 424 (1974) (relating to Youth Corrections Act). 
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diffe!s from the guidelines sentence, the judge is required to state 
spec~fic reasons for the sentence outside the guideline. Because sen
t~nCIn~ j:ud~es ~etain the flexibility of sentencing outside the guide
l~nes, I~ IS IneVitable that sonle of the sentences outside the guide
lInes wIll appear to be too severe or too lenient. 

Appellate review of sentences is essential to assure that the 
guidelines are appli~d properly and to provide case law develop
~ent of ~h~ approprI~te re~ons for sentencing outside the guide
~Ines. ThIS, In t~rn, WI~1 a~sIst the Sentencing Commission in refin
Ing the sentencIng guidelIn~s as the need arises. For example, if 
the courts found that a partICular offense or offender characteristic 
that was not considered, or not adequately reflected in formulation 
of the ~idelines was an appropriate reason for imposing sentences 
that. dIffered f~o~ thos.e recor.nmended i:r; the guidelines, the Sen
tenCIng CommIsSIOn mIght Wish to consIder amending the guide
lines to reflect the factor. 
Altho?g~ some persons have challenged the wisdom and validity 

of.per~IttIng !in appeal of!i sente~ce ~y the government, the Com
mIttee IS conVinced that neIther objection has merit. 

It is clearly desirable, in the interest of reducing unwarranted 
sentence disparity, to permit the government on behalf of the 
public, to appeal and have increased a sentenc~ that is below the 
applicable guideline and that is found to be unreasonable. If only 
t~e defendant could appeal his sentence, there would be no effec
tr,,:e. opportunity for the reviewing courts to correct the injustice 
a!ISIng/rom a sentence that was patently too lenient. 37o This con
SIderatIOn has led most Western nations to consider review at the 
behest of either the defendant or the public to be a fundamental 
precept of a rational sentencing system, and the Committee consid
ers it to be a critical part of the foundation for the bill's sentencing 
structure. The unequal availability of appellate review, moreover, 
wo~ld have a tendency to skew the system, since if appellate 
reVIew were .a one-way street, so that the tribunal could only 
reduce exceSSIve ~entence:; but not .enhance inadequate ones, then 
the effort t~ achIeve greater conSIstency might well result in a 
gradual scalIng down of sentences to the level of the most leniE:nt 
ones. Certainly the development of a principled and balanced body 
of appellate case law would be severely hampered . 

. With respect to vali~tY,.it is clear that a system, such as is pro
Vided by the reported bIll, m w;I1ich. s~~tence increase is possible as 
a cons~qu~nce of sentence. re~ew InItiated by the government, is 
n?t obJe~tIOnable on constitutIonal grounds. Title X of the Orga
nIzed Crlm~ ~ontrol Act of 1970 includes a provision (18 U.S.C. 
3576) permItting a sentence imposed under the dangerous special 
offender provision to be increased upon appeal by the United 
States.371 The Supreme Court in United States v. DiFrancesco 372 

370 This wou.ld be the case even if the appellate court were authorized to augment (as well as 
diminish) the se~tence, since it is unlikely that a defen~an~ would choose to appeal, on the basis 
of alleged exceSSIveness, a sentence deemed by the reVIeWing court as so inadequate as to war
r!int enhancement. Such E!- system, moreover, places an undesirable strain on the defendant's 
right t.o seek Bentence reVIew. For these reasons, inter alia, such a scheme was rejected by the 
CommIttee. 

371 21 U.S.C. 849 contains a similar. provision as to dangerous special drug offenders. 
37

2449 U.S. 117 (1980). The ~?lmittee d<?e~ not view the decision in Bullington v. Missouri, 
451 U.S. 430 (1981), as undermmmg the valIdIty of the sentence review procedures set forth in 

Continued 
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held that the authority contained in that statute for government 
appeal of sentence did not violate the double jeopardy clause. Ac
cordiu,<"" to the Court: , 

The double jeopardy considerations that bar reprosecu
tion after an acquittal do not prohibit review of a sen
tence. We have noted * * * the basic design of the double 
jeopardy provision, that is, as a bar .ag~inst repeated at
tempts to convict with consequent sub~ectIOn of t?e defe~d
ant to embarrassment, expense, anxIety, and ll:secunty, 
and the possibility that he. may . be found guIlty eveI?
though innocent. These conSIderatIOns however, have no 
significant application to the prosecu~ion:s. statutorily 
granted right to revie'Y a sentence .. This hmlted appeal 
does not involve a retrIal or approXImate the ordeal of a 
trial on the basic issue of guilt or innocence. Under § 3576, 
the appeal is to be taken promptly and is essentially on 
the record of the sentencing court. The defendant, of 
course, is charged with knowledge of. the statut~ ar:d i~s 
appeal provisions, and has no expectatIOn of finaht~ In hIS 
sentence until the appeal is concluded or the tIme to 
appeal has expiJred. T<:> be sure, the appeal ma1 prolong 
the period of any anXIety that may eXIst, but Jt does so 
only for the finite period provided by the statute. The 
appeal is no more of an ordeal than any Government 
appeal under 18 U.S.C. § 3731 from the dis~issal of an in
dictment or information. The defendant's prImary concern 
and anxiety obviously relate to the determination of inno
cence or guilt, and that already is behind him. The defend
ant is subject to no risk of being harassed and then cor:
victed, although innocent. Furthermore, a sentenc~ IS 
characteristically determined in large part on the baSIS of 
information such as the presentence report, developed out
side the co~rtroom. It is purely a judicial determinatior:, 
and much that goes into it is the result of inquiry that IS 
non adversary in nature. 373 

The Court also held that there was no double jeopardy problem 
with the fact that the defendant's sentence could be increased on 
successful government appeal of the sen~ence, making cl~ar that 
the bar against double punishments applIed to a total punlshm~nt 
in excess of the statutory maximum for the offense, not to an In
crease in the sentence within statutory limits. 374 Finally, the 

proposed 18 U.S.C. 3742, as has been argued by the ABA. (See Crir?inal Code Hearin~s, Part 
XVI at 11891-907 (letter from George C. Freeman, Jr.).) That case involved a sente~cing pro
ceeding in a death penalty case in which the jury, in a proceeding separB;te from the trIal, found 
that the prosecution had not proved beyond a reasonable doubt, as reqUIred by. law, that a~gra
vating factors required to be found to exist before the de!'lth penalty.could be II?posed, ex~ted. 
The Supreme Court, in a 5 to 4 decision, found these findings by the JUry to be, l~ effe~t! a Jury 
fmding that the defendant was acquitted of the aggravating factors necessary for ImpOSItion of a 
death sentence. Id. at 445. The Supreme Court distinguished the. proceeding froD?- other sentenc
'l'lg oroceedings, which it has held not to be violations of double Jeo1?ardy, by notm.g the p~osec!l
tionts burden of establishing new facts beyond a reasonabl~ doubt in ord,,,;r to .a.:'SlSt the .Jury in 
making a determination between two alternatives, a requlre~ent that exphCltl:( ,"!!qUlr:ef! the 
jury to determine whether the prosecution has proved its case! Id. at 444 [emphasIS in orlgmal]. 

373 United States v. DiFrancesco, supra note 372 at 136-137. 
374Id. at 138-39, distinguishing Ex parte Lange, 18 Wall. 163 (1874). 
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Couz:t n?ted the gr~~ng criticism of arbitrary sentencing practices, 
~n~ lndlCated that Appellate review creates a check upon this un
hmlted power, and should lead to a greater degree of consistency in 
sentencmg."375 

2. Provisions of the bill, as reported 

Section 3742 sets forth procedures for appeal in three cases: 
appeal of a sentence imposed in violation of law, appeal of a sen
t~nce that reflects an incorrect application of the sentencing guide
hnes promulgated pursuant to proposed 28 U.S.C. 994(a)(2); appeal 
of a ~enten~e outside the guidelines; and appeal of a sentence in a 
ca~e In w.hlCh there is no guideline applicable to the offense com
mltte~. EIther ~he ~efer:dant or the government may appeal a sen
tence Im~ose.d In vIO!atIOn of .law, or through incorrect application 
o.f the guldelmes, or Imposed In the absence of an applicable guide
l~ne. The defendant may also appeal a sentence above the guide
Imes to the extent that it !ncludes a greater fine or term of impris
?nment or ~erm of ~up~TV1sed release than the maximum provided 
l~ t.h~ applicabl~ guldeh~e? or to the e:x;t~nt that it includes a more 
hmltlng probatIOn condItIOn or condItIOn of supervised release 
under 18 U.S.C. 3563 (b)(6) 376 or (b)(II) 377 than the maximum pro-
vided in the guidel~nes. Conversely, the government may appeal, on 
behalf of the p~b~IC, a sentence below the applicable guideline to 
the extent tha~ It Includes a lesser fine or term of imprisonment or 
term .of .s1:lpeTV1se~ ~elease than the minimum in the guideline or a 
less hr::ltmg conditIOn of probation or supervised release under 18 
U.S.C. 3563 (b)(6) or (b)\II) than recommended in the guideline. Of 
course, a sentence conSIstent with a plea agreement cannot be ap
pealed. 

Under sections 3742 (a)(3)(B) and (b)(3)(B) both the defendant and 
the governm~r:t may appeal a sentence where there is no guideline 
f~r th.e proVl~IOn of la:w that the defendant has been convicted of 
VlolatIng. ThIS would Include the situations where there is a new 
law for which no ~ideli~e has yet been developed and where an 
appellate court had Invahdated the established guideline and no re
pl~cell!-en~ had yet been determined. A sentence not subject to a 
guldehne .18, there~ore, open to broad appeal by both sides. 

In preVlous verSIOns of the bill, appeal of sentence was limited to 
felonIes an.d Class A mlS?emeanors. The bill as reported provides 
for appeal In ~ll cases which meet the criteria for appeal. 

The Comml~te~ agr~es with the Judicial Conference that a de
fendant :wh~ IS Impnsoned for a minor offense pursuant to an 
above-guIdeline sentence, would gain little comfort from knowing 
th~t he had been denied appellate rights because the offense for 
whICh he has been imprisoned is relatively minor.378 

0';;; IcLli
t ~42-143, ~iting M. Fran~el, Criminal Sentences: Law Without Order (1973) and P. 

376P~~~sed rgU~d 35~3 D(b'X6C)Urtis, '!1ts°ward a J~! and Effecti.ve Sentencin~ System (1977). 
b · . .:" perml as a condItion of probatlOn or SUpervISed release the 

arrl!lg. of an mdlVIdual from engaging in a business or profession related to his offense and 
restrictions. relevant to th~ offense on the manner in which an individual or organization con
du;~ a busmess or professlOn. ~e proposed ~8. U.S.C. 3583. 
£; Pr?posed 3563(bXll) permIts as a condItion of probation the incarceration of a defendant 
o~;:en~ngs or weekends or o~her intervals of time in the first year of a sentence. 

CrIme Control Act Hearmgs (statement of Judge Gerald B. Tjoflat, pp. 7-8). 
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. under section 3742 begins under 
The sentence rev(ble)w .f~Ot~:sfiling of notice of appeal of se~tencef 

subsections (a) and WI ent may petition for reVIew 0 
with the district c?urt. The goverf:proval of the Attorney Gener
a sentence only wIth the f~rsonder to assure that such appeals are 
al or the Solicitor Genera In or ence below the guidelines. 
not rou~in~ly pled forb e~~ra f:~~ant and government appeal of sen-

The lImItatIOns on .0 reb d upon the size of the sentence 
tences outside the gulde

t 
I!l~~ aS~n the use of appellate review of 

imposed are further res :IC Ions essaryappeals Clearly, sentences 
sentences in order to aVIId ul-kef to be abusive' to defendants. The 
at the bottom range are ess 1,: ~hen sentences imposed approach 
same applies to the governmel,l mended The guidelines, there-
the upper range of s~ntinbes. ref~;ndistinguishing the cases where 
fore, pr~)Vide a pradctIdca

f 
aS~~ose where appeal would most likely 

review IS most nee e rom 
be frivolous: 742() d 3742(b) refer to the sentenc.e l?eing aP

d
-

Both sectIOns 3 a an t ce" This language IS In accor 
pealed as an ':o~herwise fi~al seS562(b) '3572(c), and 3582(b) regard
with th~ pro':I~Ions of se~tlOns Those' sections Inake clear that a 
ing revIewabIlIty of sen encesf 'm risonment or to a term of pro
sentence to a fine, to a t~~m 0 t 1 (that it m~y be modified or cor
bation is final except to e ex en t'on The Committee intends 
rectecl. through subseb.en~ ~~u~~aifi~ation through the appellate 
that a sentence be su Gec oses 379 

process, althoug~ it i(s)fi~hl fer r~~f\~~~~urt that imposed the sen
d
-

Under subsectIOn c, e c e als that portion of the recor 
tence shall certif~ to t~e c1ua.t of a~ft~nent by either of the parties, 
in the case that IS designa e. as p tion submitted during the sen
the presentence.repo!t'la~~ In~~:~ourt's statement of reasons as 
tencing proceedu?-g, Inc u Ing 
called for by sectIon 3553(b). . f the record the court of ap-

Under subsectiot;t (d), upon relliew 
0 tence was imposed in viola

peals is to deterr~l1ne w~ether e tte~f an incorrect appli~ation of 
tion of law; was Imp~se as ~ res~ . de the guidelines and IS unrea
the sentenci~g guideld£s; .O[l)~~~ f~ctors to be considered in impos
sonable, havIng regar

t 
£ o~h' chapter 227 and (2) the reasons for 

ing a sentence, as se or In . urt' 
the sentence stat~d b(y)t~ef ~~t~~~~g oro appeals finds that th~ sen-

Under subsectIOn e,.1 . el t' f law or as a result of Incor-
t' posed In VIO a Ion 0, bl . t' to tence was no 1m . d l' and is not unreasona e, 1 IS 

reet application of the gul e Ines, 
affirm the sentence.. th t the sentence was imposed in vi?la-

If the court determInes a . correct application of the gUlde
tion of law or ~s a result of d~h~ case for further sentencing pro
lines it is requIred to reman 
ceedings or correct the sedt~nce.. that a sentence outside the 

Finally, if the court e ermInes . h and the appeal was filed 
guidelines is unre~s?n~ble :n~ J~~~~e~tence and either impose a 
by the defendant, It IS °dse£ as.I osition of a lesser sentence, or 
lesser sentence, reman ?r Imp . 
remand for further sentenCIng proceedings. 

. ote 372 at 136-137. 
379 See United States v. DzFrancesco, supra n 
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If the court determines that a sentence outside the guidelines is 
unreasonable and too low, and the appeal was filed by the govern
ment, the court is to set aside the sentence and either impose a 
greater sentence, remand for imposition of a ·greater sentence, or 
remand for further sentencing proceedings. It should be noted that 
a sentence cannot be increased upon a section 3742(a)(3) appeal by 
the defendant. 

As to the procedures to be followed, the Committee intends that 
the Federal Rules of Appellate Procedure be applicable to a pro
ceeding under this s~~ction. Many of these rules will be applicable 
as they now exist; others may need modification. The Committee 
expects that the Judicial Conference and its Advisory Committees 
will issue specific proposed amendments to cover the details of 
these procedures where necessary. 

The Committee believes that section 3742 creates for the first 
time a comprehensive system of review of sentences that permits 
the appellate process to focus attention on those sentences whose 
review is crucial to the functioning of the sentencing guidelines 
system, while also providing adequate means for correction of erro
neous and clearly unreasonable sentences.3SO 

Section 203(b) of the bill contains a technical amendment to the 
sectional analysis of chapter 235 of title 18. 

Section 204 of the bill amends chapter 403 of title 18, United 
States Code, relating to juvenile delinquency, in order to conform it 
to the changes made in adult sentencing laws. 

Section 204(a) of the bill amends section 5037 of title 18, United 
States Code, by replacing current subsections (a) and (b), relating to 
disposition after a finding of juvenile delinquency, with the disposi
tion provisions from S. 1630 in the 97th Congress.3Sl 

Under proposed 18 U.S.C. 5037(a), if the court finds that a juve
nile is a juvenile delinquent, the court is required to hold a disposi
tion hearing within 20 days after the juvenile delinquency hearing. 
After the disposition hearing, the court may suspend the finding of 
juvenile delinquency, enter an order of restitution pursuant to sec
·tion 3556, place the juvenile on probation, or commit him to official 
detention. The provisions of chapter 207 of title 18 are specifically 
made applicable to the decision whether to release or detain the ju
venile pending an appeal or a petition for a writ of certiorari after 
the disposition. 

Proposed 18 U.S.C. 5037(b) sets forth the probation terms for ju
veniles. If the juvenile is less than 18 years old, the probation term 
may not extend beyond the date when the juvenile becomes 21 or 
the maximum term that would be authorized under the adult pro
bation statute if the juvenile had been tried and convicted as an 
adult. If the juvenile is between 18 and 21, the probation may not 
extend beyond three years or the maximum that would be author
ized for an adult, whichever is less. 

Proposed 18 U.S.C. 5037(c) provides the maximum periods for of
ficial detention of a juvenile found to be a juvenile delinquent. It 
parallels the 1974 Act provision set forth in current law for juve
niles under 18 at the time of the proceeding. However, for juveniles 

380 See Subcommittee Criminal Code Hearings, Part XIII, at 8608, 8873, 8887, and 8953. 
381 See S, Rept. No. 97-307, at 1184-89. 
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between the ages of 18 and 21 at the time of the proceeding, the 
bill specifies that the term of official detention for a Class A, B, or 
C felony is a maximum of five years or the maximum sentence ap
plicable to an adult offender. 

Section 2o.4(b) of the bill repeals section 5041 of title 18, United 
States Code, in light of the abolition of the parole system in Feder
allaw. The section describes the role of the parole system in deter
mining release dates under current law. It is expected that the 
time set at the disposition hearing for a juvenile placed in the cus
tody of the Attorney General pursuant to 18 U.S.C. 5037(b) will rep
resent the real time to be spent by the juvenile in a manner simi
lar to that for adult offenders under the bill. 

Section 204(c) amends section 5042 of title 18, relating to parole 
and probation revocation, by striking out references to parole and 
parolees. . 

Section (d) amends the sectional analysis of chapter 403 of title 
18 to accord with the other amendments made by section 204. 

Section 205 of the bill contains a number of amendments to the 
Federal Rules of Criminal Procedure that are necessitated by the 
amendments to the sentencing provisions. 

Section 205(a) of the bill makes several changes in Rule 32, 
mostly to conform it to changes in the sentencing laws made by the 
bill. Certain provisions now found in current 18 U.S.C. 3653 have 
also been added to this rule in a revised form. 

Subdivision (a)(l) of Rule 32, relating to the sentencing hearing, 
modifies the current requirement that a sentence be imposed with
out unnecessary delay by permitting the court, upon a joint motion 
of the defendant and the Government, to postpone the imposition 
of sentence for a period reasonably necessary to resolve an unre
solved factor important to the sentencing determination. Such fac
tors as cooperating with the Government, testifying against a code
fendant, acting as an undercover agent, as well as providing other
wise unavailable information, may be important to the sentencing 
decision. This modification recognizes the interests of all concerned 
in weighing such factors prior to the sentencing hearing whenever 
possible. In addition, subdivision (a)(I) is amended to require that 
the court specify jn open court and before imposing sentence the 
categories established in the sentencing guidelines promulgated by 
the Sentencing Commission that it believes apply to the defendant. 

Before imposing the sentence the court must also determine that 
the defendant and his attorney had sufficient time and opportunity 
to read and discuss the presentence investigation report. The court 
must give the defendant's counsel an opportunity to speak on his 
behalf and must also inquire of the defendant personally if he 
would like to make a statement on his own behalf or present any 
mitigating information. 

Subdivision (a)(2) of the rule, as now in effect, imposes a duty 
upon the court to advise the defendant of his right to appeal in a 
case which has gone to trial on a plea of not guilty, but does not 
impose any such duty following a plea of guilty or nolo contendere. 
This basic approach is continued in subdivision (a)(2) of the amend
ed rule with an addition made by section 205(a)(2) of the bill to 
cover the matter of advice regarding the defendant's right, if any, 
to obtain review of his sentence. 
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Subdivision (c) of the rule as . 

presentence cinvestigations and ~w I~ effe~t governs the making of 
~~n~enc~ or the ~ranting of prob:B~~ ~'lfI?r tO

I 
the imposition of 

rea s.entenelng and the .' IS no onger appropriate 

d
u nderfProposed subchapter B ofchnatInt g 202f7 prob.ation separately 
ure 0 suspending th' ..' p er of tItle 18 th . 

B~~ihg a
b 

defendant o~ I:~b~ti~~ aosr2 ehecu~ion of se~t~nc: £:fu~~ 
as ecome a sentence in ad' as een abohshed-proba_ 

fas bRen rewritten to delete re~e of Itself. Accordingly, Rule 32(c) 

th~~~UI~~~v~~e t:~:~;:e~nchan;:d}~s t~~tt~~e~:~~~Z;f i~fu~;db.a-
fu1':'~~~i~f:~r~~:n~~:c:.ppe~;;':fu!lS':,'"bdI~i~~ [d1~o r:~~~~J~ 
. ubdlvlslOn (c)(l) of Rule 32 . . 

bI~. to require that a probatio~s o~~nded ~y section 205(a)( 4) of the 

~~d~~h~~dth:~~ris bI.enfotrhe impositione~fs~n~e~g:e~~I!:Sncteheinvestit: 
th' e record info t' . COur 
U.S.Q~~~1nt5,fh~ exercise. of sentencin;m:u~h~r~fffiCJent to enable 

;~~~f;~t th~ jIUd~eCi~~;e"ji fu~'h,~:::tirn tt:e fa~t l~~~~~i; :'e~~ 
o app y the sentencing 'd l' e needs In order accu 

sentencing judge will ordinarilY~' it Illis. It is expected that th~ 
prSpuabrd~d. t? assist him in his senten~ng de ~e;ntencing report to be 

. IVlSIon (c)(2) of Rule 32 . eCISIon. 
blIl~ t~ ~pell out in some details thr::e.n~ed by:section 205(a)(5) of the 

~lk~~io~n ;F~h~r~~d!iinC! r1fh-rt in oI:.d~:%a~~~r~h:~es~~~~a~: ~n-
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tencing Commission pertinent to imposition of sentence on the de
fendant. 

Subdivision (c)(3)(A) of Rule 32 has been amended by section 205 
(a)(6) of the bill to assure that the information relating to the re
quirements of revised subdivision (c)(2) contained in the presen
tence report are made available to the defendant, but that the pro
bation officer's final recommendation as to sentence is not made 
available. This assures that the defendant will receive information 
such as the probation officer's conciusions as to which guidelines 
apply to the defendant and whether there are aggravating or miti
gating circumstances that may indicate that the sentence should be 
outside the guidelines, but will not receive the final sentencing rec
ommendation of the probation officer. The latter provision repre
sents a Committee amendment in the 97th Congress to S. 1630 
made at the suggestion of Judge Tjoflat383 who expressed concern 
that disclosure of the final sentencing recommendation might in
hibit the probation officer in making the recommendations. 

Section 205(b) amends Rule 35 of the Federal Rules of Criminal 
Procedure in order to accord with the provisions of proposed sec
tion 3742 of title 18 concerning appellate review of sentence. New 
subdivision (a) requires the court to correct a sentence that is de
termined on appeal under 18 U.S.C. 3742 to have been imposed in 
violation of law, to have been imposed as a result of an incorrect 
application of the guidelines, or to be unreasonable. New subdivi
sion (b) permits the court, on motion of the government, to lower a 
sentence within one year after its imposition to reflect a defend
ant's subsequent, substantial assistance in the investigaton or pros
ecution of another person who has committed an offense, to the 
extent that such assistance is a factor recognized in applicable 
guidelines or policy statements issued by the sentencing Commis
sion. 

Section 205(c) amends Rule 38 of the Federal Rules of Criminal 
Procedure in order to make technical changes necessitated by the 
enactment of provisions for appellate review of sentence. 

At present, Rule 38 provides for the staying of sentences of 
death, imprisonment, the payment of a fine, and of an order pla0-
ing a defendant on probation, "if an appeal is taken." Each of the 
relettered subdivisions of Rule 38 has been written to allow for stay 
of sentence if an appeal is taken from a conviction or a sentence. 
Moreovel", since probation has been cast as a sentence, the phrase, 
"sentence of probation," has been used in subdivision (d) instead of 
"an order placing the defendant on probation." A new subdivision 
(e) has been added providing for a stay of sentence under section 
3554 (Order of Criminal Forfeiture), 3555 (Order of Notice to Vic
tims), or 3556 (Order of Restitution) if an appeal of the sentence is 
filed. The subdivision permits the court to issue reasonably neces
sary protective orders. Finally, a new subdivision (f) is added to 
stay a civil or employment disability arising under a Federal stat
ute if it is appealed and to permit the court to take action neces
sary to protect the interest sought to be protected by the imposition 
of the disability pending disposition of the appeal. 

383 Criminal Code Hearings, Part XVI, at 11921-22. 
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neglect of duty.384 All voting members are removable from the 
Commission by the President for malfeasance in office or neglect of 
duty. 

In addition to the seven voting members, the Commission will 
have one permanent non-voting ex officio member, the Attorney 
General or his designee, and, under the provisions of section 
225(b)(5) of this title, one temporary non-voting ex officio member, 
the Chairman of the United States Parole Commission. 

The Commission should be a body which can cooperate in the 
promulgation of clear and consistent sentencing policy. By requir
ing consultation with various groups as to potential members of 
the Commission, it can be expected that they will represent some 
diversity of backgrounds. 

The extraordinary powers and responsibilities vested in the Com
mission, as well as the enormous potential for unparalleled im
provement in the fairness and effectiveness of Federal criminal jus
tice as a whole, demand the highest quality of membership. For 
such a critical position, Presidential appointments based on politics 
rather than merit would, and should, be an embarrassment to the 
appointing authority. The Committee is convinced that without su
perior and professional members the Commission, and indeed sen
tencing reform, can never achieve the progress so sorely needed. 

The Committee intends, and the important functions to be served 
by the Sentencing Commission require, the appointment and desig
nation of highly qualified members to the Commission. Because of 
the complex nature of the functions of the Commission, and in 
order to avoid potential schedule conflicts for the members, the 
voting members' positions are full-tinle for the first several 
years 385 even if the member is a Federal judge.386 

The Committee anticipates that the voting members of the Com
mission will form a number of committees which will have specific 
delegated responsibilities such as, for example, review of the effec
tiveness of probation and post-release supervision in carrying out 
the purposes of sentencing, monitoring of the application of the 
sentencing guidelines and policy statements, continuing refmement 
of the guidelines and policy statements, development of legislative 
proposals in the sentencing area, development and coordination of 
research studies (including, for example, basic research on sentenc
ing theories as well as applied research on the effectiveness of cer
tain policies), and review of the effectiveness of corrections pro
grams of the Bureau of Prisons in carrying out the purposes of sen
tences of imprisonment. Such committees could be an invaluable 
source for developing recommendations for Commission action and 
for providing the information necessary for informed decisionmak
ing. 

384 If the President wished to name another person as Chairman at the expiration of the 
Chairman's first term, but wished to retain the Chairman as a member of the Commission, he 
could appoint a new Chairman and reappoint the former Chairman as a member of the Commis
sion. 

385 The judicial and other members may complete work on cases in progress if they are so far 
involved that it is impractical for the work to be turned over to another person. Of course, if the 
work was such that there was a potential conflict of interest or appearance of such a conflict, 
the work would have to be turned over to someone else. 

386 Pursuant .to section 992(c), a Federal judge need not resign his appointment as a Federal 
judge while serving as a member of the Sentencing Commission. 
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ferent sentencing, penal, and correctional practices in meeting the 
purposes of sentencing set forth in section 3553(a)~2) of title 18. 
This provision emphasizes the importance of sentencIng and correc
tions research in the process of improving the ability of the Federal 
criminal justice system to meet the goals of sentencing. 

SECTION 992. TERMS OF OFFICE; COMPENSATION 

Subsection (a) sets up a staggered system of appointments for the 
chairman and voting members of the Commission such that, once 
in operation, the Commission membership will be replaced, or reap
pointed, over a period of six ye:.irs-at least two .m~mber~, or one 
member and the chairman, every two years. This IS achIeved by 
making the initial appointments for three members to only four
year terms, and for two other members to only tw.o-year terms, 
while the first chairman and one member serve full sIx-year terms. 
This staggered system should provide a desirab~e balance between 
continuity and the innovation and new perspectives that can con:;te 
with a change in membership. Note that section 25(a) of the ~Ill 
provides that while the rest of the Act shall become effecbve 
twenty-four months after the date of enactment, the Senten~ing 
Commission is created immediately or on October 1, 1983, which
ever occurs later. It also provides that for the purpose of determin
ing when the initial terms en~, the terms o.f the first ~embe~s of 
the Commission shall not begm to run until the effective dalJe of 
the sentencing guidelines; thus, the members ap~ointed for the in.i
tial abbreviated terms of two or four years will not have theIr 
terms expire until two or four years after the .new sente~cing 
guidelines go into effect, and the members and chaIrman appomted 
to serve full six-year terms will count the effective date of the sen
tencing guidelines as the beginning of the term even though they 
may have actually been in office two years prior to that date. The 
delay is also a recognition that the initial appointments may occur 
at different times in spite of the desirability of expeditious appoint
ments and will permit all later appointment terms to run from an 
anniv~rsary of the effective date of the guidelines. 

Subsection (b) provides that a voting member may serve no more 
than two full terms, and that a member appointed to serve an un
expired term shall serve only the remainder of such a term. Th~s 
also means that if a voting member is appointed to a term after It 
begins, and it has been vacant during the expired part, such 
member will a.lso serve only the remainder of a term. If one of the 
original Commissioners appointed to an abbreviated two- or four
year term were reappointed, he could be reappointed a second time 
as well since the initial term was not a full term. 

Subsection (c) establishes that the Sentencing Commission will be 
full-time during the first six years after the guidelines go into 
effect, after which all voting members will hold part-time positions, 
except for the Chairman, whose position remains full-tim~. The 
Chairman is to be compensated at the same annual rate as Judges 
for the courts of appeals, as are the other voting members during 
the initial six years when their positions are full-time. When the 
Commission becomes part-time, voting members other than the 
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Chairman shall be paid at the daily rate at which courts of appeals 
judges are compensated. 

In this Congress, the Committee decided that the Sentencing 
Commission should ultimately be part-time. This decision was 
made out of concern for the costs of maintaining a permanent full
time commission and the belief that once the initial guidelines are 
established and operating the responsibilities of the Commission 
can be discharged by part-time members. The State of Minnesota 
which has experienced the greatest success among States which 
have ~d0.pted. sentenci~g ref?rm, has had a pa:t-time Sentencing 
CommIssIOn SInce the InceptIOn of the CommIssIOn. The relatively 
gre~~er magnit:ude. of the task of deve.loping Federal sentencing 
polICIes and guIdelInes demands a full-time effort through the im
plementatioil of the initial guidelines. 

The bill specifically authorizes a Federal judge to be appointed as 
a member of the Commission without having to resign his appoint
ment a.s a Federal judge. The Committee feels that this is appropri
ate since the judge will remain in the judicial branch and will be 
e;ngaged in activities close~y: rel~ted to traditional judicial activi
tIes, . and that such a prOVISIOn IS necessary to assure that highly 
qualIfied candidates are not routinely excluded in practice because 
of the. substantial burden of having to resign a lifetime appoint
ment In order to serve on the Sentencing Commission. 

The non-voting ex officio members would, of course, receive no 
extra compensation for their roles on the Commission but would 
receive travel expenses authorized by their agency if ~ecessary to 
the performance of their duties with regard to the Commission. 

SECTION 993. POWERS AND DUTIES OF CHAIRMAN 

Section 993 provides that the Chairman, who is appointed as 
such by the President, with the advice and consent of the Senate 
pursuant to section 991(a), is to call and preside at meetings of th~ 
Sentencing Commission. After the Commission becomes part-time 
meetings shall be held for at least two weeks in each quarter of th~ 
ye~r. The Chairman must also direct the preparation of appropri
a~IOns requests and the use of funds by the Sentencing Commis
SIOn. 

SECTION 994. DUTIES OF THE COMMISSION 

Subsection (a) requires the Sentencing Commission to promulgate 
sentencing guidelines and policy statements to be used by the sen
tencing judges in determining the appropriate sentence in a partic
ular case. The sentencing guidelines and policy statements are to 
be p;romulgate~ I?ursuant to the rules and regulations of the Sen
tenc~n~ CommI~sIOn 388 and must ~e c~msistent with all pertinent 
prOVISIOns of tItles 18 and 28. GUIdelInes and policy statements 
must be adopted by the affirmative vote of at least four members of 
the Commission. Under subsection (a)(l)(A), the guidelines are re
quired to provide guidance for the judge in determining whether to 
sentence a cOGvicted defendant to probation, to pay a fine or to a 
term of imprisonment. This guidance may prove to be on'e of the 

388 See 28 U.S.C. 995(a)(l). 
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389 P. O'Donnell, M. Churgin, and D. Curtis, Toward a JUSI! and Effective Sentencing System 
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were twice as long as the Commission thought should be served or 
terms that reflected actual time to be served. If, despite the guide
lines, the Parole Commission were to retain the power to release 
prisoners after a flxed eligibility period, 'it is likely that the sen
tencing judges would try to second-guess both the guidelines and 
the Parole Commission and, in flxing a defendant's sentence, try to 
determine when the offender actually would be released. It is hard 
to conceive of a step that would be more damaging to the entire 
sentencing system found in the reported bill. 390 

Subsection (a)(I)(B) requires that the sentencing guidelines rec
ommend an appropriate amount of fme or appropriate length of a 
term of probation or imprisonment. In recommending an appropri
ate flne, the Commission could, of course, provide a formula or set 
of principles for determining an appropriate flne relative to the 
damage caused, the gain to the defendant, or the ability of 1the de
fendant to pay, consistent with the flexibility possible because of 
the high maximum flnes set forth in proposed subchapter C of 
chapter 227 of title 18, United States Code, rather than specifying a 
dollar amount of flne. 

Subsection (a)(I)(C) requires that the sentencing guidelines rec
ommend whether a category of defendant convicted of a particular 
offense who is sentenced to a term of imprisonment should be re
quired to serve a term of supervised release, and, if so, what Jlength 
of term is appropriate. 

The Committee added a new subsection (a)(I)(D) in S. 1630 in the 
97th Congress that requires that the sentencing t;,ruidelines include 
recommendations as to whether sentel1ces to terms of imprison
ment should be ordered to run concurrently or consecutively. The 
Committee has taken this approach instead of the approach in ear
lier versions of the bill that set, in section 3584 of title 18, a ceiling 
on the maximum term of imprisonment that could be imposed for 
multiple offenses. The Committee believes that the new provision 
when read with the revised version of 28 U.S.C. 994(1) willllaad to 
carefully considered determinations as to. the appropriateness of 
concurrent, consecutive, or overlapping sentences in cases of multi
ple offenses. 

The list of determinations concerning which the guid.elines 
should make recommendations is not necessarily inclusive. Flor ex
ample, the Sentencing Commission may wish to make recommen
dations in the guidelines in some cases as to, for example" a re
quirement of restitution or a particularly appropriate condition of 
probation for a category of offender convicted of a particular of
fense. 

Under subsection (a)(2), the Commission is required to issue gen
eral policy statements concerning application of the guidelines and 
other aspects of sentencing and sentence implementation that 
would further the .ability of the Federal criminal justice system to 

390 See, e.g., Subcommittee Criminal Code Hearings, Part XIII, at 8579, 8595, 9021 (testimony 
of former Judge Harold Tyler before the House Judiciary Subcommittee on Criminal Justice, 
O(;'ober 11, 1979); letter from Judge Jon O. Newman, United States Court of Appeals for the 
Second Circuit, to Congressman Robert F. Drinan, Chairman, House Judiciary Subcommittee on 
Criminal Justice, dated September 14, 1979; letter to the Editor, The New York Times, Novem
ber 15, 1979, from Marvin E. Frankel, Norval Morris, and Alan Dershowitz. See also Kennedy, 
Toward a New System of Criminal Sentencing: Law With Order, 16 Am. Crim. L. Rev. 353, 377 
(1979). 
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:~~~~ ~i{~~: r~;::s togethe{ttf~i:~~is~~:~n~et~~h~c s~atu-
cover the. spectrum flrom tn0°it orfo~ th~ applicable class .odf l~f£eei:e~ 
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403 Subsecti?ns (c) !,-~d (d) Suggest ac rs , recommendation for a partic-
to the sentencmg dep~lOn, 'ble in some cases that the sen~encm~ different purposes of sentenc-

404 For example"It 18 pOSSI length or type of sentence ~caus , ilar offenses, 
ular tYEe of case will vary as ,to f offenders convicted of basICally sunhe Committee expects that 
ing apply to diff-:rent categorl,es 0 hich the guidelines are to betus

h 
ed, ~ delines are not so complex 

405 In developmg the form m W aluation to assure that e gUl 
Commission will underta~e an ev 

~eto detract from their effective use, 
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where the purposes of sentencing can be served by a single sen
tence or a narrow range of sentences in all similar cases. The 
range may necessarily be broader where miscellaneous factors not 
entirely provided for in the guidelines may change the appropriate 
sentence in a particular case, A range may also be broad where no 
such factors exist, but where the Commission is not sufficiently 
confident in its judgment as to the appropriate sentence to suggest 
a narrow range. For this group of cases, the guideline range might 
well become more narrow as, over time, the Commission is able to 
refine its guidelines. 

The Commission is free to include in the guidelines any matters 
it considers pertinent to satisfy the purposes of sentencing. The 
Committee is aware that guidelines addressing this broad range of 
sentencing alternatives-rather than just the length of terms of 
imprisonment, for example, covered by the current Parole Commis
sion guidelines-will be difficult to develop, That is true especially 
in view of the 25-percent limitation on the differenl!e between the 
maximum and minimum terms of imprisonment specified in a 
single guideline range. The Committee expects the Commission to 
issue guidelines sufficiently detailed and refined to reflect every 
important factor relevant to sentencing for each category of offense 
and each category of offender, give appropriate weight to each 
factor, and deal with various combinations of factors, By so doing, 
the Commission will be able to maintain the proper relationship 
between its function and that of the courts of appeals in contribut
ing to purposeful and consistent sentencing. It is for these reasons, 
among others, that the Commission is to be created 24 months 
before the guidelines are to be put into use, and that the Commis
sion will have full-time members and an extensive research capa
bility, 

Subsection (c) lists a number of offense characteristics that the 
Sentencing Commission is required to examine for the purpose of 
determining whether and to what extent they are pertinent to the 
establishment of categories of offenses for use in the sentencing 
guidelines and policy statements dealing with the nature, extent, 
place of service, or other incidents of an appropriate sentence. The 
Commission is required to determine whether and to what extent 
each factor might be pertinent to the question of the kind of sen
tence that should be imposed; the size of a fine or the length of a 
term of probation, imprisonment, or supervised release; and the 
conditions of probation, supervised release, or imprisonment, The 
Sentencing Commission may conclude, with respect to any of the 
listed factors, that, for exarnple, the factor should not playa role at 
all in sentencing for a particular purpose. The Sentencing Commis
sion is also required under subsection (c) to determine whether 
other factors not specifically listed are relevant to the sentencing 
decision. 

Subsection (c)(I) specifies that the Commission consider the 
degree of relevance of the grade of the offense to the sentencing 
decision. As discussed in connection with proposed section 3581 of 
title 18, all offenses are graded according to their relative serious
ness. This does not mean that the Committee intends that offenses 
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with the same grade necessarily have the same sentence.406 It is 
intended instead that the grading be some guide as to the Congress 
view of the relative seriousness of similar offenses. The rough ap
proxiJ;nations pra.ctical for statutory purposes are expected by the 
Committee to be refined considerably by the sentencing guide
lines. 4 0 7 

Subsection (c)(2) specifies that the Commission consider the rel
evance to the sentencing decision of the circumstances under which 
the offense was committed that might aggravate or mitigate the se
riousness of the offense. Among the considerations the Commission 
might examine under this factor are whether the offense was par
ticularly heinous; whether the offense was committed on the spur 
of the moment or after substantial planning; whether the offense 
was committed in reckless disregard of the safety of others; wheth
er the offense involved a threat with a weapon or use of a weapon; 
whether the offense was committed in a manner plainly designed 
to limit the danger to the victims; whether the defendant was 
acting under a form of duress not rising to the level of a defense; 
etc. 

Subsection (c)(3) specifies that the Commission consider the rel
evance to the sentencing decision of the nature and degree of the 
harm caused by the offense, including whether it involved proper
ty, irreplaceable property, a person, a number of persons, or a 
breach of public trust. The Commission might includ~ in this con
sideration, or in policy statements, an evaluation of the role that 
unusual vulnerability of the victim that is known to the defendant 
should play in the sentencing decision. 

Subsection (c)(4) specifies that the Commission consider the rel
evance of the community 408 view of the gravity of the offense to 
the sentencing decision, and subsection (c)(5) specifies consideration 
of the public concern generated by an offense. These suggestions 
are not intended to mean that a sentence might be enhanced be
cause of public outcry about a single offense. It is intended, instead, 
to suggest that changed community norms concerning particular 
criminal behavior might be justification for increasing or decreas
ing the recommended penalties for the offense. Two recent exam
ples of action by the Parole Commission with regard to its guide
lines suggest the kinds of situations in which the Commission 
might wish to reflect the community view of an offense in its 
guidelines: the Parole Commission has in recent years lowered the 
guidelines parole dates applicable to simple possession of marihua
na, and, following the Vietnam War, lowered the guidelines parole 
dates for draft violations. Similarly, if there were a substantial in
crease in the rate of commission of a very serious crime, the public 
concern generated by that increase might cause the Commission to 

406 This is especially true since the bill does not attempt to regrade current law offenses ac
cording to their relative seriousness, but leaves consideration of these issues to a later day. 

407 The Committee hopes that the process of developing the guidelines will lead to recommen
dations by the Sentencing Commission as to appropriate grades for the offenses contained in 
Federal law. 

408 The community might be national or it might be regional. It is expected that, while na
tionwide consistency in sentences in Federal cases is generally desirable, in certain situations 
the Commission may find it appropriate to draft the guidelines to take account of considerations 
based on pertinent regional differences. 
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Subsection (d)(l) specifies that the Commission consider what 
effect the age of the defendant should have on the sentencing deci
sion, The factor derives in part from the fact that, under the Youth 
Corrections Act and the young adult offender provisions in current 
law, the youth of an offender frequently plays a role in the sen
tencing decision, 'Ibis role may, depending upon the way in which 
the current law provisions are applied, result in a more harsh or 
less harsh sentence than a regular adult offender would receive for 
the same offense committed under similar circumstances. The sen
tence might be more harsh today if the defendant is sentenced to 
an indeterminate sentence under 18 U.S.C. 5010(b) for a relatively 
minor offense. Under 18 U.S.C. 5017(c), such a defendant is re
quired to be released upon parole in no more than four years, and 
to be unconditionally released in six years, yet this sentence could 
apply to an offense for which an adult might be sentenced, for ex
ample, to only one or two years in prison. Conversely, if the young 
offender is sentenced for a more serious offense under the Youth 
Corrections Act provisions that permit the imposition of a sentence 
up to that applicable for the same offense if committed by an adult, 
he may actually serve less time in prison than his adult counter
part-the parole guidelines that apply to persons sentenced under 
the Youth Corrections Act for all but the least serious offenses pro
vide earlier parole release dates than for an adult convicted of an 
offense with the same severity rating who has the same "parole 
prognosis" or "salient factor" score. An additional problem with 
the Youth Corrections Act is that judges are inconsistent in their 
use of the sentencing provisions of the Act. 'For example, some 
judges use the Act's sentencing provisions for most youthful offend
ers, while others will not use it for those involved in serious felo
nies. The Committee believes that, while consideration of youth in 
determining the appropriate sentence may be justified, the consid
eration should be employed in a much more rational and consistent 
way than it is today, Accordingly, the bill repeals the Youth Cor
rections Act and the young adult offender sentencing provisions 
and requires the Sentencing Commission in subsection (d)(l) to con
sider, in promUlgating the sentencing guidelines and policy state
ments, what effect age-including youth, adulthood, and old age
should have on the "nature, extent, place of service, or other inci
dents of an appropriate sentence." 

Subsection (d)(2) specifies that the Commission determine what 
effect, if any, the education of the offender should have on the 
nature, extent, place of service, or other incidents of an appropriate 
sentence. Subsection (e) specifies that education should be an inap
propriate consideration in determining to sentence a defendant to a 
term of imprisonment or in determining the appropriate length of 
such a term. The Commission might conclude, however, that the 
need for an educational program might call for a sentence to pro
bation if such a sentence were otherwise adequate to meet the pur
poses of sentencing, even in a case in which the guidelines might 

qualifying language in subsection (d), when read with the provisions in proposed section 3582(a) 
of title 18 and 28 U.S.C. 994(k), which precludes the imposition of a term of imprisonment for 
the sole purpose of rehabilitation, makes clear that a defendant should not be sent to prison 
only because the prison has a program tnat "might be good for him." 

173 

otherwise call for a short term f' , 
considerations will play an i 0 ~m~rlson~ent, Clearly, education 
as the conditions of probati mpor an r~le In such determinations 
the prison facility to which ~~ ~ffi sUder~Ised release, the nature of 
grams to ~e made available to an effi eci IS ~ent, ~nd the type of pro-

SUbs~ctIOn (d)(3) specifies th 0 en er In I?rI~on, 411 

effect, If aI?-Y, that the vocationai
t s~i CfllimlsfsIOn determine the 

o~ t~e InCIdents of the sente so, e 0 f~nder should have 
mIsSIOn, including the restrictice, T~e cbnsld~ratIOns for the Com
those for ~he education factor, ons 0 su sectIOn (e), are similar to 

SubsectIOn (d)(4) specifies th t th . , 
~hat effect, if any, the defend:nt' ~,CO~~IssIOn shall Qetermine' 
tIOn to the extent that such d" s m~I?- a and emotional condi
pability or to the extent th~~n Ithn mlt~g~tes,the defendant's cul
re!e~ant" ~hould have on the a~~~b ~ondltIOn IS otherwise plainly 
mISSIOn mIght conclude that a rI . U es of the sentence, The Com-
e!, characteristics called for prob:~fICula;het of of~e?se and offend
rIC treatment rather than' , on WI a condItIOn of psychiat
factor might ~lso lead the C Impp~onment, Consideration of this 
ly , t ommlSSIOn to concl d' , , serIOUS ype of case, that ther u ~, In a par.tIcular-
tIon of the public but to i e was no alternatIve for the protcc-
needed tr~atment in a pr{son ~~~[~erate the offender and provide 

SubsectIOn (d)(5) requires 'dng" 
cal co~dition, including dru:~~~ edatIOn Ii the defendant's physi
CommIttee's view, generally shouici en~e'l rug dep~ndence, in the 

h
whether or riot to incarcerate th nfti Pd ay a role In the decision 

owever, it might cause the C ~ ~ en er, In an unusual case 
f~ndant be placed on probatio~i:lsdon to reco!J-1:mend that the de~ 
tinltY"dru~ treatment program poss~bl er }~ partbICwate in ~ commu-
or drYIng out," as a c d't- y a e! a rIef stay In prison 

lems of the defendant ~ightIOn of p[hbatIon, Other health prob~ 
that in certain circumstances hause . e ComII?-ission to conclude 
ness a defendant who might :hlvm .. g a partICularly serious ill
should be placed on probatio Th' e,rWlse ,be sentenced to prison It proposed section 3582.(c) pe~'mit:~ IS thnD~tent with the provision 

rlS011S to petition the ~ourt for In9 ~ Irector of the Bureau of 
men~ in a compelling case such are uct~on of a term of imprison
phYSICal condition of the defendan~ termInal cancer, Of course, the 
In the determination of the cond't,WOUldfPlay an, appropriate role 
grams that would be made 'II IOns 0 probatIOn and the pro
such as drug or alcohol tre~val afle to the defendant in prison 
that drug treatment programs :e:h programs: It should be noted 
bl~ to prisoners on a voluntar b e,present tIme are made avail a
PrIson officials have yet fr.": '1.1 aSlS, but are not required since 
grams effective, ",,!, no way to m,qke compulsory pro-

Subsection (d)(6) specifies th t th ' , 
the relevance of the defendanV e CommIssIOn should consider 
butes of sentence, The considera:i em~oym~nt re~ord to the attri
Of sUbsection (e) are similar t 'thns ~re, IncludIng the provisions 
tIonal skill of th~ defendant, 0 ose or the education and voca-
-'--

411 A defendant's educatio ~ , 
tho nature of commu't n.or VOcation would, of course be h' hI . 
supe~ised release. m y sel'Vlce he might be ordered to p~rforml~ y pertdl!1t~nt in deterll}ining 

a con I Ion of probation or 

24-038 0-83--12 



..... ~:a:._ 

\ 

- -- - ~------ ---

174 

Subsection (d)(7) specifies that the. <?<?~mission c?nsider the 
extent to which family ties and responslb~lIties are pertIne~t to the 
sentencing decision. As stated in s~bsectIOn ~e), t~e Comm~tt~e be
lieves that the factor is generally InapproprIate In ~etermlnI~g. to 
sentence a defendant to a term of imprisonment or .In. determI~Ing 
the length of a term of imprisonment. The CommIssIOn certaInly 
could conclude, however, that, for example, a person whose off~nse 
was not extremely serious but who should be sent~nc~d to pr~son 
should be ~nowed to work during the day, while sp~ndlng evenIngs 
and weekl~nds in prison, in order to be able to .con~Inue .to support 
his family. Even more frequently, perhaps, f~mIly tI~s. mI.ght p~ay a 
role in such matters as the location of the prIson facIlIty In wJ:l1ch a 
prisoner is to be housed, the use of furlough, and the locatIOn of 
pre-release custody. . . '. h 

Subsection (d)(8) specifies that the .Commlsslon consld~r t e 
extent to which community ties are per~Inent to ~he sentencIng de
cision. Under subsection (e), the Com~Ittee ag~:r: has found that 
this factor is generally inappropriate In ~etermlnII?-g. to sentence a 
defendant to a term of imprisonment or In ~ete~mII?-Ing .the appro
priate length of a term of imprisonment. LIke famI~y. tIe~ and !e
sponsibilities, this f::wtor cou~d play ~ role in determInIng In whICh 
prison facility a defendant mIght be Incarce:a~ed. . . 

Subsection (d)(9) specifies that the CommIssIon IS to conSIder the 
extent to which the defendant's role i~ the offense should affect 
the sentencing decision. This factor Includes such matters as 
whether the defendant initiated the offense or ~ollowed. ~omeone 
else's lead, or whether the defendant was . a .maJor. partICIpant or 
acted only in a minor capacity. The Com~lSsIOn mI~h~ reasonably 
conclude that the answers are important In ~e~ermITnng both the 
nature of the sentence and its length and condlt.IOI?-S, . 

Subsection (0;(10) specifies that the COJ;nmissIOn conSIder t~e 
extent to which the defendant's criminal history should ~ffect. hI.S 
sentence. This factor includes not only ~he nu~b~r of prIOr crImI
nal acts-whether or not they resulted In convICtions-the defend
ant has engaged in, but their seriousness~ their recen~nes~, or re
moteness and their indication whether the defendant IS a career 
criminal': or a manager of a criminal enterp~is~. . 

Subsection (d)(11) specifies that the CommIssIOn conSIder the re}
evance to the sentencing decision of the degree of the defendant s 
dependence on criminal activity for a livelihood. 

Subsections (e) through (m) of sect.ion 994. c~ntain genera~ state
ments of legislative direction for the CommIssIon to follow In pro-
mulgating guidelines. .. 

Subsection (e) specifically requi~es ~hat the SeI?-tencing CommIS
sion insure that the sentencing guIdelInes an~ pol~cy statem~nts re
flect the "general inappropriateness" o~ co~sIderlng educa~I~~, .vo
cational skills, employment record, fa~Ily ties and r~sponslblhtIes, 
and community ties of the defendant In re~om~endlng a term .of 
imprisonment or the length of 8; term of ImprIsonment. As dIS
cussed in connection with subsectIOn (d), each of these ,factors may 
play other roles in the sentencing decision; they ;rnay" In an ap~ro
priate case, call for. t?e use of a te!m of probatIOn. Instead of 11;0-
pridonment, if conditIOns of probatIOn can be fashlOned that Will 
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provide a ne~ded program to the defendant and assure the safety of 
the communIty. 
. The pu~p?se of the subsection is, of course, to guard against the 
Inappr~prlate use of incarceration for'those defendants who lack 
e?UcatIOn, employment, and st~bilizing. ties. It should be empha
SIzed, however, that the CommIttee deCIded to describe these fac
tors as "gene~a~ly inappropriate," rather than always inappropri
~te, to the ~ecisIOn to Impose a term of imprisonment or determine 
ItS len~h, In order to permi~ the Sentencing Commission to evalu
at~ theIr relevance, and to gIve them application in particular situ
~hons fou~d. to. warrant their consideration. The Committee be
lIeves that It IS Important to encourage the Sentencing Commission 
to explore the relevancy to the purposes of sentencing of all kinds 
of factors, whet~er t~ey are obvi.ously pertinent or not; to SUbject 
those fact?rs to. IntellIgent and dIspassionate professional analysis; 
and on thIS baSIS to recommend, with supporting reasons the fair
est and m?st ~ffective guidelines it can devise. There are 'SUfficient 
ch~cks bUIlt Into the system to avoid aberrations and thus the 
guIdance ~n this ~ubsection is cautionary rather th~n proscriptive. 
S~bsech?n (p directs that the Commission, in promulgating sen

tencmg guld~hnes, promote the purposes of the guidelines, particu
larly the ::vOldanc~ of unwarranted sentencing disparity.412 
. Subs~ch?n (g) dIrects the Commission, in promulgating sentenc
Ing guIdehnes purs1:lant to subsection (a)(1), to seek to satisfy the 
purposes of sentenCIng,. taking into account the nature and capac
Ity of the penal, correctIOnal, and other facilities and services avail
ab~e. The purpose of the requirement is to assure the most appro
prIate ~se of the facilities and services to carry out the purposes of 
s~ntenCIng, ~d t? assur~ tha~ the available capacity of the facili
tIes and ~ervlCe.s IS kept In mInd when the guidelines are promul
g!lte~. It IS not Int~nded, ?owever, to limit the Sentencing Commis
SIOn In recommendI:ng gUIdelines that it believes will best serve the 
purposes of sentencIng. Instead, it is intended that the Commission 
~e aware of the system's capacity in order to assure that it is not 
Ina~vertently exceeded, and that the Commission make recommen
datIOns as. to. any c~anges in that capacity that it believes to be 
necessary.In hght of Its sentencing guidelines. 
SubsectIO~ \h) was added to the bill in the 98th Congress to re

place a prOVISIOn proposed by Senator Kennedy enacted in S. 2572, 
as part. of ~roposed ~8 U.S.C. 3581, that would have mandated a 
sent~nC1ng Judge to I~pose a sentence at or near the statutory 
maxImum ~or repe~t Violent offenders and repeat drug offenders. 
The C?~mltte~ belIeves that such a directive to the Sentencing 
ComlnissIOn wIll be m?re effective; the guidelines development 
proces~ car;, ~sure conSIstent and rational implementation of the 
CommIttee ~ VIew that substantial prison terms should be imposed 
on repeat .vlOl~nt offe:nders and repeat drug traffickers. 

SUbst;',,:tlon ~~) reqp.lres ~hat the sentencing ~uidelines provide a 
substantial teu m of ImprIsonment for a conVICted defendant who 

412Th I 'd I' " 
. e paro e glll e l?eS were a ptoneermg effort to bring uniformity to parole decisions 

v-:hlCh 
they ha~e ~een fa.lrly, succe~fu~ in d~in~, They were developed, however, from ast deci~ 

Signs, The,sent I~cmg ~Idehnes wIlI,differ SIgnIficantly in their substance and in the'rPth to. 
cal base, 'I hey \ViU reqUIre reevaluatIOn of all underlying policies, 1 eore I 
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fits into one of five categories: a defendant who has a history of 
prior Federal, State, or local felony convictions for offenses commit
ted on different occasions; a defendant who has committed the of
fense as part of a pattern of criminal activity from which he de
rived a substantial portion of his income; a defendant who commit
ted the offense in furtherance of a conspiracy with three or more 
persons engaging in racketeering activity in which the defendant 
played a managerial role; a defendant who committed a violent 
felony while on pretrial release or release while awaiting sentence 
or appeal for another felony; or a defendaut who committed an of
fense described in section 401 or 1010 of the Comprehensive Drug 
Abuse Prevention and Control Act of 1970 (21 U.S.C. 841 and 960), 
if the offense involved a substantial quantity of controlled sub
stances. The first three categories are derived from the dangerous 
special offender sentencing provisions now contained in 18 U.S.C. 
3575(e) and the dangerous special drug offender provisions of 21 
U.S.C. 849(e). However, rather than providing enhanced sentences 
above the maximum sentence provided for any other similar of
fense, as is done in current 18 U.S.C. 3575(b), section 994(i) requires 
that the guidelines insure a substantial sentence to imprisonment 
that is nevertheless within the range generally available for the of
fense. The fourth category was added on the Senate Floor as an 
amendment to S. 1437 in the 95th Congress. The fIfth category was 
added to S. 1630, as introduced, in order to assure a substantial 
term of imprisonment for major drug traffickers. It should be noted 
that subsections (h) and (i) are not necessarily intended to be an 
exhaustive list of types of cases in which the guidelines should 
specify a substantial term of imprisonment, nor of types of cases in 
which terms at or close to authorized maxima should be specified. 

Subsection (j) requires the Sentencing Commission to insure that 
the guidelines reflect the general appropriateness of a sentence 
other than imprisonment for a first offender whose offense is not a 
crime of violence or an otherwise serious offense,413 and the gener
al appropriateness of imposing a term of imprisonment on a person 
convicted of a crime of violence that results in serious bodily 
injury. 

Subsection (k) makes clear that a sentence to a term of imprison
ment for rehabilitative purposes is to be avoided. A term imposed 
for another purpose of sentencing may, however, have a rehabilita
tive focus if rehabilitation Lll such a case is an appropriate second
ary purpose of the sentence. 

Subsection (l) directs the Commission to promulgate guidelines 
that reflect the appropriateness of imposing an incremental penal
ty for each offense if a defendant is convicted of a number of of
fenses that are part of the same course of conduct, and if a defend
ant is convicted of multiple offenses committed at different times, 
including cases in which the subsequent offense is a violation of 18 
U.S.C. 3146, relating to bail jumping, or is committed while the 
person is on pretrial release pursuant to section 3502 of title 18. If 
no such incremental penalty were provided (e.g., were all sentences 
to be imposed without regard to the commission of other offenses 

413 The similar provisions of S. 1437, as introduced in the 95th Congress, applied only to de
fendants under the age of twenty-six at the time of sentencing. 
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and made to run concurrently) ffi d 
fense would be faced with no de~~ 0 ~nt erthwho com.m~ts one of
other during the i t I b fi rre?- 0 e commISSIOn of an
first.414 It is the c~!~ittee~so~e the IS called to account for the 
the sentences for each of the m~lii~~t t~at, to ~hed exten~ feasible, 
rately and the degr t h' h h e 0 enses e etermined sepa
Under this approach

e 
if 

0 
the ~ t. e:y should overlap be specified. 

overturned it will b ' onvlCtIOn for one of the offenses is 
Subsecti~n (l) also e un~ecestshary to recalculate the sentence 

. requIres at the guidelines refl t th . 
Inappropriateness of imposing consecutive te fe? ~ general 
for an offense of conspirin to . . :r:~s 0 ImprISOnment 
o.f .an ?ffense and for an offens~°ili.~It or St~Icitirg tbh.e commission 
lIcItatIOn ?r conspiracy. was e so e 0 oect of the so-

SubsectIOn (m) requires that the C " . 
guidelines reflect that· ommissIOn Insure that the 
rately reflect the serio~~~~:~~fc~h:s ~~rrent Tehntences ~o ~ot ~ccu
rected, as a startin . t to. ense. e CommIssIOn IS di-
~osed for different ~a1~~~;ie~ ~s~~t:~~~ethaverage sentence im
time served in' h e average length of 
bill k I· prIson w en such terms were imposed 415 but th 

rna es c ear that the Commission need t fi II 'h e 
average sentences if it finds that the d t nOd 0 ow t e current 
purposes of sentencing set forth in y 0 no a equately reflect the 
is not intended that the Sentencing ~oPoS~d ~8 U.S.C. 3553(a)(2). It 
ue to follow the average sentencing om~~ssIOnf nehcessarily contin
tended that the Commission l~arn prac I;es 0 t e ~ast. It is in
order more effectively to evalu t what uhos~ practIces were in 
ing or changing past practices 4~6e i~e CpproI?rI~tene~s of continu
that a category of offend fi' e om mISSIOn mIght conclude 
of a particular nonviolen~r~ffeC:s:~hZ::f~.'d firs~ ?ffe~ders convict.ed 
harm to the victim were too fre I no Invo ve substantial 
prisonment and th~t fi iuently sentenced to terms of im-
sufficiently' carry out ~he ~a~sh thef d ierm of p~obation might 
and rehabilitation pur oses nece men, e ~rrence, :'tncapacitation, 
tution or community s~rvi~e subs~~~[' rartlCu~rlY If a fine, resti
ousness of the offense were imposed Ia enoug

d
. ~o reflect the seri

hand, the Commission mi ht c as a con ItIon. On the other 
white collar criminals too f~eque~~lylude that

t 
a cadtegory of ?1ajor 

too short a term f" was sen ence to probation or 
habilitation theor~ ~Z;:~:~~~~i~t be?flUSe jud~es using the old re
needed to be rehabilitated and t~' d~d not belIeve such offenders 
ation. The Commission mi ht 'con;;~~o::'l-..:~~_~~~need !or incarcer
fenders should serve a te~m- ~r"'~~~""',:, UU<:lL ~;ucn a category of of
than currently s d fi ImprISOnment, or a longer term 
The Commission e::t ht ~ls~urposes of punishme~t and deterrence. 
violent crime or dr~g traffi~k:glu~e th:t a ~ahrtIdcular c~tegory of 

no puniS e suffiCIently se-
414 Se~ the discussion of proposed 18 USC 3584 
415 With the elimination of earl l' "1 '. sl!pra. 

!I<>J be unduly influenced by the l!n&th~ ~f :~~~:~c~ IS t.bsol~tely essential that the Commission 
JU ge :-vho tod~~ ~elieves that an offender should s 0 WlpnSOnme?t ill1posed tod~y. A Federal 
tence !n the VICInIty of ten years, knowin th hserve our y.ears. l!l prison may Impose a sen
one-t.hlrd of the sentence. The Com i . g at t e offen~er IS ~hgIble for parole release aft 
convicted defend.ants actually spend\~S~ris~~o~~ c~~h~n Iltself, Jnst~ad. With. the length of ti~~ 
m~~~ gccuBrate picture of actual sentencing practi~ tha~ d engtt~ of time pro.vldes a considerably 

ee . Forst, W. Rhodes and C Wellfo d S . oes e sentence Imposed. 
Formulation of Federal Sente';cing G~ideline: '7 He~tetnctLngRand SOflial Science: Research for the 

, o.s ra '. ev. 350 (1979). 
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. fl t this conclusion in the guidelines. Fi-
verely today, and.m~ght r~ h~ clude that there was insufficient 
nally, the CO~~lsslon ml~ ~on of offense and offender character
data for a p~rtlcular comblni~ondecision on the appropriateness of 
istics on whIch to b~se a po l.. .. y F exam Ie the number of per-
the existi!lg sentencI~. Pitte{n~eri~us viol~nt' offense in the Feder
sons conVlct~d of a pa lCU ar Y ou h for the data on that categ.ory 
al system mlgh;t not be larg\ en . fure of the sentencing practices 
of offense to gIVe. an ~~chra e ~~e Sentencing Commission would 
for that offen.se, .In w ltC• dcase t as to what sentences would ade
have to exerCise Its bes JU gmen 
quately reflect the pu!poses of sen:?~si~n continually to update its 

Subsection (n) requlre~t th~t~om variety of interested institutions 
guidelines and .to c0!l~u wa .eflnement of the guidelines will ~ep
and groups. ThIS rfeVlthslOc an mission's work once the initia~ gulde
resent the bulk 0 e om ul ated This task will be a 
lines and policy statem~r~s i~de~r~~onfinui~g effort to refine the 
formidable one becauh~ 1 I~h purposes of sentencing. It requires 
guidelines to best. ac leve . e r to reflect current views as to 
continually updatlng

d 
tfe t ~lde ~~:~nt of the most recent inform a

just punish~e~t, an 0 a e :s of deterrence, incapacitation, and 
tion on satisfYing the purp~s. tantly this provision mandates 
rehabilitation. ~e~haps m~s ~iPk~ep tra~k of the implemen~ation 
that the ~o~mlss.lon cdns tn dItermine whether sentencing dlspa;-
of the guld~hnes In. or er 0 . h I a very substantial way, t~llS 
ity is effectIVely beIng d~hlt Wit ila~e review section by providlng 
subsection co~plements e apPli the idelines are working. The 
effective oversIght a~ to row we Ie fof\he Commission in second
oversight.wo~~ddnolt.lnd-0.vi :-J.:~cing actions either at the trial or 
guessing mdivi ua JU lCI~ ld involve an examination of the 
appellate level. Rather, It :VOU. stem to determine whether 
overall operation of t~e gul~e~(e:l SYimplemented and to revise 
the guidelines are being er e~ll~o Ichieve their purposes. 
them if for some reason they [a . ability to increase the effec-

Even without advanceme~ s In our ams for criminal offenders, 
tiveness of various corrections pro~idelines take fullest advan
much can be done to have ongOIng exam Ie sound statistical 
tage of the capabilit~ we do have. for anctio~s 'or treatment pro
studies on the effectIv~ness of c::td~~r:ase use of those particular 
grams can be used .to Increase 't' of the dimensions of the task 
sentencing alternatives. R.eCognllon 'ven the Commission under 
is reflected in SthCe 99~ensl~~ir~::[; fs they relate to research .. 417 

proposed 28 U. _.. =' pa_ d amendments to the gUlde-
Subsection (0) requIres ~hat propo~e of the reasons for the recom-

lines be reported, alonf ~~h Co~~~~~s at or after the beginning ?f a 
mended amendmen s, 0 e than the first of May, and prOVIde,:; 
session of Congress ~ut no l:te:ake effect 180 days after they have 
that the amendmen s are 0 1 the effective date is enlarged or 
been reported to Co~gress un dess dified by an Act of Congress. 
the guidelines are disapprove or. I?o inserted by the Committee 

Subsection (p), one Sf t~e PB?dl~°fnS the 96th Congress, requires 
at the sugg~stIon of .eD:a or d t~e Bureau of Prisons to conduct a 
the SentencIng CommIssion an 

417 Ibid, 
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thorough analysis of the op~imum utilization of resources to deal 
with the Federal prison population, and to report to the Congress 
on the results of that study. In conducting the study, the Commis
sion and the Bureau are required to examine a variety of alterna
tives, including modernization of existing facilities; inmate classifi
cation, and periodic review of the classification, to place inmates in 
the least restrictive facility necessary to insure adequate security; 
and use of existing Federal facilities, such as those within military 
jurisdiction. 

Subsection (q) requires the Commission to make recommenda
tions to the Congress concerning raising or lowering grades for of
fenses, or otherwise modifying the maximum penalties for offenses. 
The first set of recommendations is to be made within three years 
of the date of enactment of the bill, with later recommendations to 
be made as advisable. The Committee believes that the Commission 
will be in a particularly good position to make such recommen da
tions to the Congress. It will be able to make recommendati;)ns 
based on such considerations as, for example, the fact that, for a 
particular category of offenses, the Commission never found it ad
visable to recommend a term of imprisonment even close to the 
maximum for the grade of offense, suggesting that the offense was 
overgraded. It might also find for a particular offense that the 
guidelines could not recommend what the Commission felt was an 
appropriately high sentence because the offense was graded too 
low. It might also find at a later date a need for recommending in
creased fine levels because the fine levels set forth in section 3571 
of title 18 had become too low because of inflation, or were too high 
or too low for particular categories of offenses. 

Subsection (r) requires the Sentencing Commission to give "due 
consideration" to a request by a defendant for modification of the 
sentencing guidelines applied to his case. The defendant could re
quest such modification only on the basis of changed circumstances 
that were unrelated to his individual case, such as changes in the 
community view of the gravity of the offense, or the deterrent 
effect particular sentences for the offense might have on the com
mission of the offense by others. The Commission is required to re
spond, to state reasons for any declination to make modifications, 
and to keep the Congress informed of such actions on an annual 
basis. The Committee included this provision in the Ninety-Sixth 
Congress in order to assure that the Commission is constantly 
alerted to the possible need for amendment.s to the g-uidelines. Of 
course, if the Commission accepts a defendant's recomendations for 
amendment, it would submit the proposed amendment, and a 
report of the reasons for it, to the Congress pursuant to subsection 
(0), and would be expected to make a copy of these materials avail
able to the defendant. 

Subsection (s) requires the Commission to describe the "extraor
dinary and compelling reasons" that would justify a reduction of a 
particularly long sentence imposed pursuant to proposed 18 U.S.C. 
3582 (c)(I)(A), The subsection specifically states, consistent with the 
rejection by the Committee of the rehabilitation theory as the basis 
for determining the length of a term of imprisonment, that "reha
bilitation of the defendant alone shall not be considered an extraor
dinary and compelling reason" for reducing the sentence. 
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Subsection (t) requires the Sentencing Commission, in reducing 
the recommended term of imprisonment for a particular category 
of offense, to specify by what amount, if any, the term of a prisoner 
serving a sentence outside the new guidelines range may be re
duced. This specification would then be used by the court in assess
ing a prisoner's petition pursuant to proposed 18 U.S.C. 3582(c)(3). 
It should be noted that the Committee does not expect that the 
Commission will recommend adjusting existing sentences under the 
provision when guidelines are simply refined in a way that might 
cause isolated instances of existing sentences falling above the old 
guidelines or when there is only a minor downward adjustment in 
the guidelines. The Committee does not believe the courts should 
be burdened with adjustments in these cases. However, if there is a 
major downward adjustment in guidelines because of a change in 
the community view of the offense, the Commission may conclude 
that this adjustment should apply to persons already serving sen-
tences. . 

Subsection (u) provides that the policy statements issued by the 
Sentencing Commission shall include a policy limiting consecutive 
terms for an offense involving violation of a general prohibition 
and an offense involving a specific prohibition contained within the 
general prohibition. The policy is intended to apply to those of
fenses which in effect are "lesser included offenses" in relation to 
other, more serious ones, but which for merely technical reasons do 
not quite come within the definition of a lesser included offense. 
The limitation need not be a complete prohibition (except when 
sentencing for both offenses would be barred by law); its extent is 
to be determined by the Commission. 

Subsection (v) provides that the appropriate judge or officer 418 

will supply the Sentencing Commission in each case with a written 
report of the sentence containing detailed information as to the 
various factors relevant to the sentence and other information 
found appropriate by the Commission.419 This provision is neces
sary for the Sentencing Commission to be able to monitor the effec
tiveness of various sentencing policies and practices. The Commis
sion is required to submit at least annually to the Congress an 
analysis of the reports submitted to it under this provision, togeth
er with any recommendations for legislation that the analysis indi
cates is warranted. 

Subsection (w) makes the provisions of 5 U.S.C. 553, the provi
sions of the Administrative Procedure Act that relate to rulemak
ing, applicable to the promulgation of guidelines pursuant to sec
tion 994. This is an exception to the general inapplicability of the 
Administrative Procedure Act-including its requirement of publi
cation in the Federal Register-to the judicial branch.420 

This provision establishes minimum procedural requirements for 
outside consultation by the Commission. The Committee recognizes 
that, ordinarily, the Commission will observe more extensive proce
dures than those required by section 553, at an earlier stage in the 
process' of guideline development, to acquaint itself fully on the 

418 E.g., magistrate, probation officer, or prison officials. 
419 See also proposed 28 U.S.C. 995(a}(81. 
420 See 5 U.S.C. 551. 
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issues involved in the prom I t' f . . 
28 U.S.C. 995(a)(21) em owe~ ~h~on 0 s1?ec!fic gUIdelines. Proposed 
call witnesses in the f~lfillment of<?fdls:.IOn ~o hhld hearings and 
particularly appropriate for use b \b. C Ies. . u~ p:ocedures are 
~idelin~s. The Commission shoul~ Co~sid:mlssbon ~t developing 
bon of VIews and consult as diver r ~s roa a cross-sec
possible during all stages of gUid:l~ a 15Jou) of Interested parties as 
the n?tice-and-comment procedure~n~f ::~ti,:~ent. ,I~ thIS context 
checkIng mechanism to insure that 11 I 55~ wIll serve as a 
ed by the Com " A a re evant VIews are evaluat
that the infor;;:lssIOn. s ~ result, the Committee does not intend 
the first and only ~!::atln~Ef~cedures of s~ct!on 553 constitute 
ested parties outside the C!mmissf t~e ~hm~IhsIOn consults inter
resent the final steps in the proces~i/·a fr , es~ procedures rep-

~~~;~e~~ieu~:~;;!fo~Pfo~Il:::i~~viirtE:de~1hl~~~!d~doi~i:I!~~ 
gress and the pub!' . dd't' e gUl e Ines by the Con
whole is either nece~~a~~ o~ d~si~~bie~eview of the guidelines as a 

SECTION 995. POWERS OF THE COMMISSION 

m ~u?sectthiOnt (a) enumerates. twenty-one specific powers of the C _ 
ISSIOn a may be exercIsed by " t om 

present and voting 421 and prov'd ma~on y vote of the members 
Com~lission may p~rform such oIh es, /n ~~ragraph (22) th.at the 
per~It Federal courts to meet thei:r unc I<?ns as are ~e91;H!ed to 
provI~ed in section 3553(a) of title 18eve1cld~ responsIbIlItIes, as 
permIt others involved in th F ,n! e. t~tes . Code, and to 
meet their related responsibi1itie~deThl crlI~~nal JUflstlCe system to 
responsibility imposed u on th C· .e ~ec IOn re ects the broad 
ing ~nd the administratIon of :en~:,::sf~ifiil assure that sentenc
tenclng enuID:erated in section 3553(a) of t'tl 18the purposes of sen-

The first elght paragra h f b . 1 e . 
ministrative powers nece~sasr 0 t~U sectIOn (a) contain ~eneral ad-
COID:mission. Paragraph (1) p!ovide~a~h~t °t'ht ~e fu~ct.IOns of the 
tabhsh general policie dIe ommISSIOn may es
tions. The policies r~l:~ :~~mu g~t~.necessary rules and regula
graph differ from the sen'tencin regu. a I?nS covered. by this para
required to be promulgated pur;u~~d~hnes t~nd 9Pohcy statements 
(1) relates to thm:p nrOV1Ql(YrHl ~"''''~ ... ~~ __ ~ .s.e~, IO~ . 94(a~-paragraph 
tion of the Com~is~i;~ -;;;d·~~~hc.,.,at{ lOr tne Int~rn~l administra
dUr€~g for the conduct of hearin mad ers ~s esta~hshmg th8 proce-
li~es. and policy statements. P!:a:~aphe~2)ppt ro;vidleeWs SthOanttthhe gcuide-
mISSIOn may appoint d fi th e om
rector of the Commissi~n ~ho !Si~ry a.~d duties of the Staff Di
the highe"t rate l' bi D e pal at a rate not to exceed 
is th.e int;nt. of tife

P C~~~it~;e g[ha~e t~e O~tt~T g~neral SCheduJe. It 
qualIfied IndIvidual who is able -efficiently tao ad I~e~tOtr bte

h 
a hIghly 

mInIS er e staff of 
421 It' . IS mtended that the members of the Com . . 

re~e~rch-related projects and provide policy guidanmlstOh,~~~.' '"ve the broad ou~lines of various 
miSSIOn se~ f~rth .here could, of course, be dele atedet 0 t '/" '-;;1duct. The functions of the Com
the Commission m those instances where theg d to a elmn'"'· tee or staff personnel by vote of 
m~dna~e by full Commission action. See subsectio~~bKi{ ... :~t! ,ds would be too cumbersome to 
gSUI elmes and policy statements pursuant to sect' . 9941s IS m contra~t to the promulgation of 

ee proposed 28 U.S.C. !l95(bl. IOn .. ,matters which cannot be delegated. 
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.. . . d inistration of its very.irrwortant re-
the CommisslOn, IncludIng h ffi 'ves the full CommisslOn th;e ~u-
search functions. P~ragrap . r d et requests of the Comm~ss~on 
thority to deny, revIse? or ~atIfYf .fueg Chairman of the CommIssI<?n 

repared under the directlOn 0 h (4) (5) (6) and (7) contaIn ~ursuant to section 993(b)(1). r~::'~il'si~ns ;elating to procurem~nt 
provisions common to Federa c d services and contract authorIty. 
power, acquisition o.f propecty an. . on to r'equest information from 
Paragraph (8) permIts .th~ . om mISS 1 s re uired in the perfo~mance 
Federal agencies and J~dIcial offi~e~cies ~nd officers to provIde t~e 
of its duties, and p~rmits tl;o:e ~~th other provisions <?f l~w. ThIs 
requested inforI?atlOn conSIS ~~ the Commission to obtaIn Inforl!1a
provision is desIgne:d to permh concerning efficacy of s~ntencing 
tion necessary to ItS researc t' of guidelines and polIcy state-practic~s and to the pr~para '~fers . 
ments relating to sentencmg ffir a.m;inistrative provisions, ~ectI;t 

In addition to th~se. genera ber of powers relating sp~cIfica y 
995 gives tl;e Com~Is~lOn t~ nUffectiveness of the sentencIng prac-
to its role In monItOrIng e i . inal justice system. . 
tices and policies in the Federa cr~~cing Commission has authorI-

Under subsection (a)(9), the Set obation officers with respec~ to 
ty to monitor the perforn:ance.o rrding those relating to applIca
sentencing recommendatI~ns, ~n~ u ents Under subsection (a)(lO), 
tion of guidelines and PO~ICY s ~ erne instructions to probation offi
the Commission is autho:IZ~~ to Ifs~idelines and policy statements 
cers concerning the apphca IOn 0 d 28 USC. 994(b), these func
of the Commission. ~nder proposeextent . r~cticable, with the re
tions are to be coordInated,. t<? thet · e Office of the United Stat~s 
lated activities of the AJdd~~IsfrCe~~er The probation officers :VIll Courts and the F~deral u ICJ.~. i both sentencing guidelInes 
be a crucial link In the effectIve~~Si that in preparing prese~tence 
and policy statements. ~t IS essen Ia ndations concerning applIca~le 
re orts, as well as ma~~g recomme. 'ud es of pertinent polIcy 
gu}delines and in notIfymlj seIge!~i~[on, g the probation offic~.rs 
statements of the Sent~ncing °th Commission to be able to QIS

have sufficient in!orm~tIon from bl~ consistency. In addition, the 
charge these dutIes wIth r~asona f robationers and persons on su
probation officers, ~ supeJVlsors d Pstanding of the guidelines and 
pervised release, ~ll ndee :n un. ~\hem in carrying out those su-policy stateme~ts In or er 0 asSIS . 

pervisory functlOns. . . ovide for extensIve research 
A number of additional.provI~lOn~ pr authority in the sentencing 

and data collection ~nd dissemlna~~or to the ability of the Sentenc
area.

422 
These functlOns are, e~:~n ;;1+;;;. nnrnoses; the rlp.vp.lop~ent 

ing Commission to car.ry °t~ "Ld~g;~e-to ~hfch various sentencIng, 
f a means of meaSUrIng e. e f£ t' in meeting the pur-~enal, and corre?tional practlC~S a~~ ~s:~ '~8 U.S.C. 355~(",)(2)!23 

poses of sentencIng set forth In p p nt) of sentencing guIdelInes 
. and the establishment (and rffn~~~ the extent practicable, ad

and policy statements that rh ec, behavior as it relates to tl;e 
vanceme~t i~ knowledg4e240~h~~f~nctions are to be carried out In criminal JustIce process. 

~22 Subsections taX12l through tal(16l. 

423 See proposed 28 U.S.CC· ~~i~~~~c). See also proposed 28 U.S.C. 994tnl. 424 See proposed 28 U.S. '. \ 
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cooperation, to the extent practicable, with the Administrative 
Office of the United States Courts and the Federal JUdicial Center.425 

Under SUbsection (a)(17), the Sentencing Commission is author
ized to conduct programs of instruction in sentencing techniques 
for persons connected with the sentencing process.426 While the in
structional effort would probably be most extensive during the 
early period of implementing the initial guidelines and policy state
ments, it is expected that periodic instruction will continue to be 
necessary, partly to bring personnel up to date on changes in the 
guidelines and policy statements and on developments in the case 
law, and partly to instruct new personnel in the Federal criminal 
justice system. The programs could be run in cooperation with the 
Department of Justice if both believed this approach would be help
ful. 427 The programs are expected to be run in cooperation, to the 
extent practicable, with the Administrative Office of the United 
States Courts and the Federal Judicial Center.428 

Under SUbsection (a)(19), the Commisson is authorized to study 
the feasibility of developing guidelines for the disposition of juve
nile delinquents. The Parole Commission now uses its Youth Cor
rections Act guidelines for juveniles; it is expected that the Sen
tencing:rComrnission will make a similar recommendation for Federal judges. 

Subsection (b) is a broad statement as to powers and duties simi
lar to section 995(a)(22), and includes specific authority to delegate 
powers other than promulgation of general policy statements and 
gu.idelines for sentencing pursuant to section 994(a), the issuance of 
general policies and promulgation of rules and regulations pursu
ant to section 995(a)(1), and the decision as to the factors to be Con
sidered in establishment of categories of offenders and offenses pur
suant to section 994(b). It also contains language that requires the 
Commission, with respect to its activit.ies under subsections (a)(9), 
(a)(10), (a)(ll), (a)(12), (a)(13), (a)(14), (a)(15), (a)(16), (a)(17), and (a)(18), 
to the extent practicable, to utilize existing resources of the Admin
istrative Office of the United Staces Courts and the Federal Judi
cial Center in order to avoid unnecessary duplication.429 

Subsection (c) requires Federal agencies to make services, equip
ment, personnel, facilities, and information available to the great
est practicable extent upon request of the Commission in the execution of its functions. 

Subsection Cd) provides that a simple majority of the membership 
then serving shall constitute a quorum for the conduct of business. 
Except for the promulgation of sentencing guidelines or policy 
statements, the Commission may exercise its powers and fulfill its 
duties by the vote of a simple majority of the members present. 

425 See proposed 28 U.S.C. 995tbl. 

426 The Sentencing Commission may wish to include in these programs such persons as pros
ecutors and defense counsel, sentencing and appellate judges, and probation officers Who need to 
understand the Commission's guidelines and policy statements in order to assure their under~ 
standing of the new sentencing policies and procedures. In addition, prison officials would bene
fit from such instruction if they are involved in making sentencing recommendations and carry
ing out sentences pursuant to the guidelines and policy statements. 

427 See subsections (aX11l and tb). 
428 See proposed 28 U.S.C. 995(b). 

429 Criminal Code Hearings, Part XVI, at 11918 (testimony of Judge Gerald 'fjoflat). 
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. . delines and policy statements be Section 994(a) requIres that ~I t of at least four members ?f 
promulgated only by affirmatlye v~b~ection (d) "the membershIp 
the Commission. The phrase In bS who have' been appointed by 
then serving", means those mem t~:s Senat.1e. For example, if only 
the President and confirmed by. time then only three are 
five have been appointedd t~ Co~,:rssion ~ay conduct most rou-needed for a quorum, an e . 
tine business by the v?te of two. ission except where otherwls~ 

Su,hsection (e) requlr~: !~~~~Te~or public inspection a record of 
provIded by lawf, tO h m a mber on any actions taken. the final vote 0 eac me 

SECTION 996. DIRECTOR AND STAFF 

.. th't under subsection (a), to su-The Staff Director IS given aCu or~ YI?on employees and perform 
. 't' f the om mISS t' (b) pervise the actIvi Ies 0 C .. on and under subsec IOn , 

other duties assigned by the ommI~s~ ~re n~cessary in the execu
to appoint such officers or employe.e. subject to the approval of 
tion of the functions of the ~~mr~l1~sIOd~ that the Commission staff 
the Commission. Th~ Comll1:~ ee :~e~n of backgrounds pertinen.t to 
consist of persons wI~h ~ WI e v h y d making recommeIldatIOns conducting criminal. Justice researc an 

as to sentencing polIcy. of the Commission are, un~er s~bsec-
The officers and employees t C· '1 SQrvice provisions In title 5, 

tion (b), exempted from ~o~ the b;nefits provided in chapters United States Code, excep or 
81-89. 

SECTION 997. ANNUAL REPORT 

. C ission to report annually to ~h~ This section requIres the omm d the President on the actIvIJudicial Confere~ce! the Congress, an 
ties of the CommIssIOn. 

SECTION 998. DEFINITIONS 

.. " "c mmission" "CommIssIoner, This section defines the terms . 0" ' 
"guidelines," and "rules and regulations. 

REPEALERS 

b f ovisions of title Section 20~(a) of the bill repeals anum er 0 pr __ .l 

18 of the UnIted Stat~s Co!.::'\... .-l_.L'! __ .., felonies nlisdellleanors, cHlu

f 
• ., _.c .L!.Ll_ 10 Wnllju Ut:::llllt:::l:i . '. • I'ons 0 SectIOn .l VI LUlt::: , d' the sentencIng provls petty offenses, is deleted .as cog-ere In . 

proposed chapter 227. of t:tle Id · s respecting persons in custody, IS 
Section 3012, relating ~ 0titi: . 

repealed as replaced40bi2(bt1Is4082(~) 4082(e), 4084, and 4085, r~la~Inl g 
Sections 4082(a), , 'ealed as replaced by thIS tit e. 

to commitment and ~ransfer, ad~i:~ allowances and release dates, 
Chapter 309, relatIn! to g~~e release provisions of proposed 18 is repealed as covere y 

U.S.C. 36243, 11 1 t'ng to parole is repealed as replaced by the Chapter , re a .1 • ' 
new sentencing prOVISIOns. 
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Chapter 314, relating to sentencing of narcotic addicts, is re
pealed consistent with the decision to repeal specialized sentencing 
provisions and replace them with provisions for sentencing guide
lines that permit consideration of all combinations of offense and 
offender characteristics in a systematic manner. 

Sections 4281, 4283, and 4284, relating to discharge and release 
payments, are delete'd as Covered by provisions of proposed chapter 229 of title IS. 

Chapter 402, the Federal Youth Corrections. Act, is repealed as 
covered by the sentencing guidelines provisions, particularly pro
posed 28 U.S.C. 994(d)(1). See the discussion of that provision. 

Sections 208 (b) through (e) contain technical amendments to var
ious analyses contained in title 18 to reflect the repeal of certain sections and chapters. 

Section 209(a) repeals sections 404(b) and 409 of the Controlled 
Substances Act (21 U.S.C. 844(b) and 849), the specialized sentenc
ing provisions for special dangerous drug offenders. These special 
dangerous offender provisions are more adequately covered in the 
sentencing guidelines provisions that require the guidelines to re
flect a substantial term of imprisonment for drug traffickers. Sec
tion 209(b) makes a technical correction. 

TECHNICAL AND CONFORMING AMENDMENTS 

Section 210(a) amends section 212(a)(9) of the Immigration and 
Nationality Act (8 U.S.C. 1182(a)(9)) to reflect "the deletion of the concept of petty offense. 

Section 210(b) amends section 242(h) of the Immigration and Na
tionality Act (8 U.S.C. 1252(h)) to add a reference to a term of su
pervised reIease after a reference to a parole term. 

Section 211 amends section 4 of the Act of September 28, 1962 (16 
U.S.C. 460k-3) to replace a reference to petty offenses with a reference to misdemeanors. 

Section 212 amends section 9 of the act of October 8, 1944, to re
flect the authority of the United States Magistrate to try and sen
tence persons charged with the commission of misdemeanors and 
infractions, as defined in proposed 18 U.S.C. 3581. 

Section 213(a) amends section 924(a) of title 18 to delete a refer
ence to parole, since parole is abolished. 

Section 213(b) amends section 1161 of title 18 to update a crossreference. 

Section 213(c) amends section 1761(a) of title 18 to make an ex
ception to the restriction on transportation or importation of 
prison-made goods applicable to a person on supervised release as well as to one on parole. 

Section 213(d} amends section 1963 of title 18 to conform to 
changes in the forfeiture statutes made by this title. 

Section 213(e) amends section 2114 of title 18 to make clear that 
it is not intended that the sentence in that section is mandatory. 

Section 213(f) amends section 3006A of title 18 to reflect the new 
grading scheme in the sentencing provisions and to delete refer
ence to revocation of parole, since parole is abolished by this title. 

Section 213(g) amends the new bail release pending sentence or 
appeal provisions in title I of this Act to except from detention de-
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h ide line does not recommend a term of im-
feI?-dants for who~J U ~uC 3143(a)) and to make provision for de-
prlsonment (new d'" ernment appeal of a sentence under 
tention or release pen lng gov . rovisions of title 18. 
section 3742 of the new sentencIng p .. . title I of this Act re-

Section 213(h) a!llends the new prY~~~°fu:~ommitting an offense 
lating to consecutIve enfsus

d cfe
s-f47) by eliminating the ma~da

while on releaseh (new It' '.' favor of utilizing sentencing guldetory nature of t e pena les In 

linS:~tion 218(0, (j), and (kX2) amend sectio~s 3156(b)(2), ;;:~~~th"'t~ 
3401(h) of title 18 to reflect the new gradIng scheme 

section 3581 of title 18. d t' 3401 by repealing subsection 
Subsection (kJ also am~~ s t se~e~t~ncing in youth offender cases, 

(g), which relates to mdag1s ra e: . ns in current law have been resince the youth offen er prOVlSIO 

pes~~~ion 218(l}(2) .of the bill ~men:s cross-references in section 

3670 (formerly sJectflOtnh 36b~191) dO!I~:~: ; ~eference to parole officers in Section 213(m 0 e 1 

sectiOI~ 40?,4., ) f th b'll mends chapter 306 of title 18, relating 
Sectwn 213(n 0 e 1 a tI i countries in several re-

to transf~r of ?ffenderci to :bs~:~~~ (Dr~l~ection 410i to include .a 
spects. FIrst, It. amen IS s . the definition of parole. Second, It 
term of superYl:se~ r)e efase~!l 4101 to conform the description of 
amends subsectIon (g.? sec IOn 0 osed subchapter B of chapter 227 
probation to the provlslon~ of prrP 4105(c) to bring a reference in 
of title 18. Thi!d, it a£en \ sec ~~~ the revised provisions relating 
paragr~ph (1) Into co~ or:rls~n7~nce for satisfactory behavior c0!l
to. cred~t toward ser~cU S C 3624 to conform cross-references In 

~:'~a';,'J'~1)0;~~ (2), U; ~e~~te P:;D:rl~ \~ ~~~=~dO\~ht.S~c. 
provisions relatIng to goo h(:) to delete references to forfeiture 
3624, and. to ame~d par=:t~a~ with the provisions of proposed 18 

°U
f sgocod36~T.Se~i~~c~rg6s i:namended to place c offenddetros tWhheo Uarnel' t~d 
. . . t hare tranSlerre 

parole in a foreign. ~oun ry w 0 . n s stem rather than the 
States under ~uJ?ervlSlh? ~y thi!b~b:~~lish~d by this bill, and to 
Parole CommIssIon, w lC WOU d to serve a term of imprison
provide that an offent~r trans~err~h the provisions of proposed 18 
ment shall be release l~ aC~~e ;riod of time specified in the ap
U.S.C. 3624(a) a~ter seryIn&, rather than the Parole Com mis
plicable sentencIng gulddh~)s I~ the guidelines recommend a term 
sion's setting the rele~e a e h offender the offender will be 
of supervisedhrele:se °Th~u~ro~fsions of p;oposed 18 U.S.C. 3742 
placed on suc a erm. . t' f elease date under the 
are ma~e appldica~le JO . f:Jes:fe! ~~~r~ o~ !ppeals for ~h~ district 
subsectIon, an ted nl.. . soned or under superVISIon after 
in which the offen er IS lmprl . . d" t eview the release 
transfer to the P~t~dbStates tb; Jtl:~sdi~::f~ c~:rt. Section 4106(c) 
date as thoug?- It . a een se role release and parole has been 
is repealed, sl~ce It relate~ t°ni!ded to require that, when an of
abolished. SectIon 4108(allS ta the United States is verified, the offender's consent to tranSler 0 
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fender be informed of the applicable guideline sentence for his offense. 

Section 213(0) of the bill amends section 4321 of title 18 to delete 
a reference to parole. 

Section 213(P) of the bill amends section 4351(b) of title 18 to 
make the Chairman of the Sentencing Commission a member of 
the National Institute of Corrections Advisory Board in place of the 
Chairman of the Parole Commission. 

Section 213(q) of the bill amends section 5002 of title 18 to make 
the Chairman of the Sentencing Commission a member of the Ad
visory Corrections Council, and to delete references to the Parole Commission. 

Section 214 of the bill amends section 401(b)(I)(A), (b)(I)(B), (b)(2), 
(b)(5), and (c) and section 405 of the Controlled Substances Act to 
delete references to a special parole term for various drug traffick
ing offenses. Section 401(b)(4) is amended to conform to the fact 
that the special sentencing provisions for drug possession have 
been moved to proposed 18 U.S.C. 3607. Section 408(c) is amended 
to delete a reference to the current parole statutes. 

Section 215 of the bill deletes references in the Controlled Sub
stances Import and Export Act to special parole terms. 

Section 21 (j of the bill amends section 114(b) of title 23, United 
States Code, to add a reference to a term of supervised release. 

Section 217 of the bill amends section 5871 of the Internal Reve
nue Code of 1954 to delete a reference to eligibility for parole. 

Section 218(a) of the bill amends section 509 of title 28 to delete a 
reference to the Parole Commission. Section 218(b) of the bill 
amends section 591 of title 28 to conform to the grading of misde
meanors and infractions. 

Section 218(c) of the bill amends section 2901 of title 28 to add a 
reference to a term of supervised release and to conform a cross
reference to proposed chapter 227 of title 18. 

Section 219 of the bill amends section 504(a) of the Labor Man
agement Reporting and Disclosure Act of 1959, which forbids, with 
certain exceptions, a current or former member of the Communist 
Party or a person convicted of one of a list of specific offenses from 
holding office in a labor organization, to specify that the sentencing 
judge, rather than the Parole Commission, should decide whether a 
person convicted of a Federal offense can hold union office. If the 
offense is a State or local offense, a judge of the United States dis
trict court in which the offense was committed may, under the 
amendment, make the decision upon motion of the Department of 
Justice. Section 504(a) of the Labor Management Reporting and 
Disclosure Act of 1959 is also amended to specify that decisions 
under the section are to be made pursuant to sentencing guidelines 
and policy statements promulgated pursuant to proposed 28 U.S.C. 
994(a). Section 504(a) is further amended by deleting a reference to 
administrative proceedings before the Board of Parole so as to con
form with changes made in a reference to the sentencing court. 
Similar amendments are made by section 219 of the bill to section 
411(a) of the Employee Retirement Income Security Act of 1974. In 
addition, section 411(c)(3) of the Employee Retirement Income Secu
rity Act of 1974 is amended by section 220 of the bill, to add a ref
erence to a term of supervised release after a reference to parole. 
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Section 221 amends section 454(b) of the Comprehensive Employ
ment and Training Act of 1973 to add a reference to a term of su-
pervised release after a reference to parole. 

Section 222(a) amends section 341(a) of the Public Health Service 
Act to delete references to hospitalization of drug addicts convicted 
of an offense and sentenced under the Narcotic Addict Rehabilita
tion Act of 1966 or the Federal Youth Corrections Act. Both those 
provisions are repealed by this bill in favor of permitting sentenc
ing guidelines to recommend appropriate sentences for all combina-
tions of offense and offender characteristics. 

Section 343(d) of the Public Health Service Act is also amended 
by section 222 to add a reference to a term of supervised release 
after the reference to parole. 

Section 223 of the bill amends section 11507 of title 49, United 
States Code, to add a reference to a term of supervised release after 
the reference to parole. Section 224 amends section 10(b)(7) of the Military Selective Serv-
ice Act (50 U .S.C. App. 460(b)(7)) to substitute a reference to "re-
lease" for a reference to "parole." 

SECTION 225. EFFECTIVE DATE 

Subsection (a) of section 225 contains the effective date provision 
for this title. It provides that, with three exceptions, this title will 
take effect on the first day of the first calendar month beginning 
twenty-four months after the date of enactment. 

The first exception, contained in subsection (a)(I)(A), is that the 
repeal of the Federal Youth Corrections Act, chapter 402 of title 18, 
will take effect immediately. 

The second exception, contained in subsection (a)(I)(B)(i), is that 
the provisions of chapter 58 of title 28, United States Code, relating 
to the creation and responsibilities of the United States Sentencing 
Commission, will take effect on the date of enactment. Paragl.'aph 
(B) also specifies that the Sentencing Commission shall submit the 
initial sentencing guidelines promulgated pursuant to 28 U .S.C. 
994(a)(I) to the Congress within 18 ynonths of the date of enact
ment. Under subsection (a)(2), the terms of the first members of the 
United States Sentencing Commission will not begin to run for pur
poses of proposed 28 U .S.C. 992(a) until the sentencing guidelines 
are in effect pursuant to subsection (a)(I)(B)(ii) even though they 
will be appointed well before that time .. The work of the Sentencing 
Commission in promulgating sentencing guidelines and policy 
statements is crucial to the effectiveness of the revised sentencing 
system set forth in the bill. It is essential that the work of the Sen
tencing Commission begin as soon after the date of enactment of 
this Act as possible. The third exception, contained in subsection (a)(I)(B)(ii) is that 
the sentencing guidelines system will not replace the current law 
provisions relating to the imposition of sentence, the dl3termination 
of a prison release date, and the calculation of good time allow
ances, until three events occur: First, the Sentencing Commission 
must have submitted the initial set of sentencing guidelines to the 
Congress along with a l'eport of the reasons for its 'recommenda
tions. Under subsection (a)(I)(B)(i), the Commission has 150 days 

189 

from the date of enactment to k th . . 
General Accounting Office musfa '~h' a~hubmissIOn. Second, the 
mission of the guidelines cond' WI In ree months of the sub-
~h~ir potential impact in ~ompa~f:o~ S~~~Yt~f the ~idelines, and 
IstIng sentencing and parole reI WI e operatIOn of the ex
to the Congres~. Third, the Co~ase system, and report its findings 
the guidelines have been submitt~e~s ~u~t J:1ave SI;X months after 
Accounting Office has d' 01, urlng whIch the General 
(a)(I)(B)(ii), in which to e~~i~eI~h:ep?dt rPursuant to subsection 
ports. This provision assures that th gul. e Ines and consider the re
terested parties to examine the r ere IS a!llp~e oPP?rtunity for in
they are used to replace the eXistfngOPOS~d Il!ItIal guIdelines before 

The title will a 1 to sen eneIng system. 
after the effecti.J:P late axy offense o~ other event occurring on or 
d,ate of the guidelines a~ to ~~nt~d~!iJm~o~ed ~efore the effective 
tIon or parole on that date would not b U f£mfrds~ned .or ,on proba
an offense committed prior to the fD

e ~. ec d y thIS tItle. As to 
law will apply as to all substant' e ec Ive. ate, the preexisting 
ble sentence. If a trial occurs Ive m~tters .In~luding the imposa
the effective date for an offeC:s: sen e~ce IS Imposed on or after 
date, the procedural and administr: C~!llmltte~ ~efore the effective 
aI?ply except to the extent that s~che proYI~IOns of t~e titl~ will 
With the preexisting law. prOVISIOns are InconSIstent 

Subsection (b) retains the Par Ie' . 
provisions related to parole in ef~ e ommiSSIOn and current law 
the effective date of this titl . ec~ for the five-year period after 
posed under current sentencfn In or e~ to deal with sentences im
sions as to a term of im rison g pra~tICes. It also ~eeps the provi-
the period described in Psubse~f~ (~)(~)(~)ni~~wwilI~leffect during 
the length of a term of im . . IS assure that 
time statutes, will remain !.r:ff~~ent, and the parole and good 
before the sentencing guidelines d tit to an:f prIsoner sentenced 
U.S.C. 3553 and 3624' an e prOVISIons of proposed 18 
All other aspects of t:~ s~~~e~~~t purs~~nt to ~ubse~tion (a)(I)(B). 
the effective date of the title a tg prOVISIons WIll go Into effect on 
effective date. s 0 any person sentenced after the 

Most of those ~individual . be released during the fiveS ~~carce~ated under the old system will 
have not been released at -rha~ renodt As ~o those individuals who 
set a release date for them rior I::;e, ne ~ro~e Commission must 
that is consistent with the a~plic hI the e~Plra~IOn. of the five years 

S.ubs~ction (b) also assures tha: e :paro e guldehnes.
43o

• • 

ma~ns In existence, the Chairma~ wr~~ t~e Pi
role COl~lI~ISSIOn re

deSIgnee will remain a mt';>.mber 0 e .aro e CommISSIOn or his 
tions, and that the Chair~an ·~f the ~atIOnal Institute of Correc
ry Corrections Council ex offic~I an~baln a meffib.er of the Adviso
United States Sentencing Commis~ion.e an ex 0 ICIO member of the 

430 The Committee intends that in th fi al . farole Commission give the priso~er thee ~~efi~e;tmg of re~ease dates under this provision the 
18 lower than the minimum parole guideline. f the applicable new sentencing guideline' if it 
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SECTION 226. REVIEW BY CONGRESS 

. . the General Accounting Office to 
Se(;tion 226 of the bIll requIreS fter the effective date of the 

conduct a six-month study, four year~.a n of those guidelines com-
sentenciJ;lg guidelines, tfp:~~e o~:[~;~ system. T~e Uhnit~A~a~l~ 
pared WIth the cu!r~n . b re uired to pro~de t e '-; , 
Sentencing CommIssIon WIll r~me~ of .Justice, and the I J?n~ess 
appropriate courts,. ~he ~epa tion of the sentencing guidehnes 
with a report detruhng L_~ ope~h report shall include an e;valu.a
and making recommendatIOns. . e . delines on prosecutorial dIS-
tion of the impact ~f ~he se~tenr~~~:s ~ sentencing, and the use of 
cretion, plea' bargrunmg, t ~sp:o be issued by affirmative vote o! a 
incarceration. The .repor 18 f the Commission. These re~ll:Ire
majority of th~ votIng membe~s eO in 28 U .S.C. 994(p) of the ?rlgmal 
ments are derIved from lanFth g 98th Congress simply combIned all 
bill, and the amen~ments 0 e . 
the reporting requireme:r;tts. . the GAO study, aloIl;g WIth 

Congress will be requI~ed to r~fe~ determine the effectIveness 
the Sentencing. Comm~ssl(~n repo st~m whether any changes are 
of the sentencmg guldedlm~ t~er th~ parole system should be re
needed in the system an w e 
instated in some form. 

c 

f 

TITLE III-FORFEITURE 

GENERAL STATEMENT AND SUMI.fARY 

1. In General 
Title III of the bill (Sections 301-323) is designed to enhance the 

use of forfeiture, and in particular, the sanction of criminal forfeit
ure, as a law enforcement tool in combatting two of the most seri
ous crime problems facing the country: racketeering and drug traf
ficking. Profit is the motivation for this criminal activity, and it is 
through economic power that it is sustained and grows. More than 
ten years ago, the Congress recognized in its enactment of statutes 
specifically addressing organized crime and illegal drugs 1 that the 
conviction ()f individual racketeers and drug dealers would be of 
only limited effectiveness if the economic power bases of criminal 
organizations or enterprises were left intact, and so included for
feiture authority designed to strip these offenders and organiza
tions of their economic power. 

Today, few in the Congress or the law enforcement community 
fail to recognize that the traditional criminal sanctions of fine and 
imprisonment are inadequate to deter or punish the enormously 
profitable trade in dangerous drugs which, with its inevitable 
attendant violence, is plaguing the country. Clearly, if law enforce
ment efforts to combat racketeering and drug trafficking are to be 
successful, they must include an attack on the economic aspects of 
these crimes. Forfeiture is the mechanism through which such an 
attack may be made. 

In April 1981 the General Accounting Office released a report 
entitled Asset Forfeiture-A Seldom Used Tool in Combatting Drug 
Trafficking. The report concluded that since enactment in 1970 of 
the Racketeer Influenced and Corrupt Organizations Statute 
(RICO) and the Comprehensive Drug Prevention and Controll 
Act-the first Federal statutes to contain criminal forfeiture provi
sions-the Federal Government's record in taking the profit out of 
organized crime, especially drug trafficking, was far below Con
gress' expectations. The GAO concluded that the major reasons for 
the failure of forfeiture statutes-which in 1970 were proclaimed to 
be the ideal weapon for breaking the backs of sophisticated narcot
ics operations-were (1) that Federal law enforcement agencies had 
not aggressively pursued forfeiture, and (2) that the current forfeit
ure statutes contain numerous limitations and ambiguities that 
have significantly impeded the full realization of forfeiture's poten
tial as a powerful law enforcement weapon. In recent years the 
Justice Department and other Federal agencies have a concerted 
effort to increase the use of forfeiture in narcotics and racketeering 

1 18 U.S.C. 1961 et seq. and 21 U.S.C. 848. 
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cases. This bill is intended to eliminate the statutory limitations 
and ambiguities that have frustrated active pursuit of forfeiture by 
Federal law enforcement agencies. 

Improvement of forfeiture laws is of bipartisan concern. During 
his tenure as Chairman of the Subcommittee on Criminal Justice 
in the 96th Congress, Se~ator Biden held heari~gs on fo~feit?-re ?f 
narcotics proceeds 2 and Introduced strong forfeIture legIslatlOn In 
the 96th Congress.~1 Also in the 97th Congress; Senator Thurmond, at 
the request of the Administration, introduced S. 2320, a comprehen
sive forfeiture bill. Hearings on this bill were held on April 23, 1982.4 
S. 2320 was favorably reported by the Committee on August 10, 1982.5 

Similar provisions were also included as title VII in S. 2572, an 
omnibus crime bill introduced on May 26, 1982, and placed dIrectly 
on the Senate Cal,endar. With additional amendments to the forfeit
ure title, S. 2572 passed the Senate on September 30, 1982, by a vote 
of 95 to 1. 6 The bext of S. 2572, as passed, was added to a House
passed bill, H.R. 3963, by voice vote~ 7 A compromise forfeiture title 
was included in H.R. 3963 as it passed the House on December 20, 
1982, by a vote of ,271-27 and as adopted by the Senate on the same 
date by voice vote .. 8 The President pocket vetoed H.R. 3963 for rea
sons unrelated to the forfeiture provisions. 

In this Congress, forfeiture provisions similar to those that 
passed the Senate last Congress were introduced by Senator Thur
mond on March 16, 1983, as a part of the Administration's "Com
prehensive Crime Control Act of 1983" (S. 829), by Senator Biden in 
the "National Security and Violent Crime Control Act of 1983" (S. 
830), and by Senator Biden in a separate bill on future bill on for
feiture (S. 948). Comment on this subject was received in the hear
ings on S. 829 and related bills. 9 

In large measure, the forfeiture improvements in title III of this 
bill are the same as those contained in S. 829 and S. 948. 

For the most part, title Ill's forfeiture alnendments do not focus 
on significant expansion of the scope of property subject to forfeit
ure. (Authority to civilly forfeit real property used in drug traffick
ing and clarification of the forfeitability of proceeds of racketeering 
is provided, however.) Instead, they focus primarily on improving 
the procedures applicable in forfeiture cases. The more significant 
of these amendments includes measures to prevent pre-conviction 
transfers of assets in criminal forfeiture cases, allows forfeiture of 
substitute assets w here transfer or concealment of assets does 

2 Forfeiture of Narcotics Proceeds, Hearings before the Subcommittee on Criminal Justice of 
the Committee on the Judiciary, United States Senate, 96th Cong., 2d (1980). 

3 See, e.g., S. 1126, 97th Cong., 1st Sess. (1981). 
4 DEA Oversight and Budget Authorization, Hearings before the Subcommittee on Security 

and Terrorism of the Committee on the Judiciary, United States Senate, 97th Cong., 2d Sess. 
(1982). 

5 S. Rept. No. 97-520, 97th Cong., 2d Sess. (1982). 
6128 Cong. Rec. S 12793-S 12794, S 12839-S 12840, S 12859 (daily ed.). 
7 Id. at S12859. In the meantime, a companion forfeiture bill to S. 2320 with significant differ

ences, H.R. 7140, was reported by the House Committee on the Judiciary (H. Rept. No. 97-883, 
97th Cong., 1st Sess. (1982» and passed the House on September 28, 1982 (128 Cong. Rec. H 
7664-H 7670 (daily ed.». 

On October 1, 1982, the Senate called up H.R. 7140, substituted the text of title VII of S. 2572 
with technical amendments, and passed it by voice vote (id. at S 13161-S 13165). 

8 Id. at H 10509, S 15853. 
9 See, e.g., Crime Control Act Hearings (statement of the Department of Justice, pp. 46-53; 

statement of National Association of Attorneys General, pp. 5-6; statement of the National Dis
trict Attorneys Association, pp. 25-26). 
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occur, allows the use of crim· 1 £ £·t 
forfeiture in all drug felony I~a or 11 ~ft as an alternative to civil 
ing civil forfeiture proceedingsa:h~r~ a;IIjS tt~e a~tI:ority for stay
derway, provides a fundin h. re a e CrImInal case is un-
proceeds to defray the escafati:; c~~:s~ \h allow use of ~orfeitu.re 
Ing .forfeitures, and increases the av s. 0 : .e governm.ent In p~rsu
tratlve procedures in uncontest d .. alI1ab11~ty of effiCIent admIl1is-

2. Present Federal Law 
e CIVI lorlelture cases. 

There are presently two t f f . 
law. The first civil forfeitur:~fs C! orfilture statutes in Federal 
in rem proceeding has Ion bee CrIme-re ated property through an 
variety of assets ~sed in 8rug n. al p:rt of Federal statutory law. A 
manufacturing eq . t - VIO a.IC!ns, such as boats, cars, and 
881. Since 1978, thl~:~~tlt:h~sb=I~IVIlly ~orfeited unde~ ?1 U.S.c. 
ure of the proceeds of illicit drug t 0 proVIt?ed for the ~~vII forfeit
used In drug smu 1· . ransac IOns. In addItIOn, assets 
the customs laws.l~g Ing operatIOns may be civilly forfeited. under 

A civil forfeiture is commen d b th 
the asset.l1 If the value of th ce t y e government's seizure of 
feiture is always required. F'~r a:::et:x~f~ds $10,000 a j.udicial for
comes forward to contest the for£ ·t ds~~r value, If no party 
fo~ a jt;dicial proceeding-presentl~ $250 a~h 1 e the bond required 
~elted 111 an administrative roceed., . e p;r~perty I?ay be for
l,n rem proceeding the forfelt, Ing. SInce CIVIl forfeItUre is an 
cial district in which the pro~~~t~a~e IUs; ~e ~hrought in the judi
defendant in the case but arti ~s oca ~. e property is the 
may contest the forfeiture F2 Th~s ,~Ith andlnterest in the property 
s~andard of proof applies ·in civ·l .fr£P~n erance. of the evi.d~nce" 
tIons. A party who does not h 1 or el ur~s as In other CIVIl ac
feiture, but who has an e uitaave leg~l baSIS ~or defeating. the for- , 
Attorney General for rem~sionb~e b~~~s f~! rehef, may petItion the 

The other type of forfeiture ~ L?I Iga IOn. of th~ forfeiture. 
to Federal law, although it' hrIm~~1 fo.r~eltu~e, IS r~latively new 
?ommon law. It is an in erson:s 

1.::; orI~ns In .anclent English 
In a criminal case and is fmposedm proceed~:r:g agaI~st a defendant 
ant ~pon his conviction. Con e as a sanc IOn aga~nst the defend
forfeIture when it passed the~ s~kfi~st alt~ to prOVIde for criminal 
ganizations statute 13 and th: C e~~ ~ uenc~d ~nd Corrupt Or
(CCE) statute.14 These statutes on InuIng Cr!mInal Enterprise 
acquisition, and control of enterad~ressthespehtlVelY, the conduct, 
tee~ing activity, and the operati PrI;es ro~g patte.rns of racke
se~o~s .drug offenses. ' on 0 groups Involved In patterns of 

lJrImmal forfeiture must be II d· h . 
ment. If the defendant is foUl~ ege. In t e Information or indict-
then a special verdict must be rd gUIlty o~ the underlying offense, 
ure allegations and a judgment ~}uln£d.twIth. respect to the forfeit-

or el ure IS entered against the 
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defendant.1s Only then is the government authorized to seize the 
property. Prior to conviction the court may enter a restraining 
order or require a performance bond to guard against improper dis
position of forfeitable assets. This authority arises, however, only 
after the filing of an indictment or information. No mechanism 
exists in current law to protect against improper transfers or con
cealment of assets at an earlier stage. Moreover, no standard for 
issuance of restraining orders is articulated in current statutes. 
Should a defendant succeed in transferring or concealing his 
forfeitable assets prior to conviction, there is no procedure to allow 
forfeiture of other assets of the defendant to satisfy the forfeiture 
judgment. 

Once an asset is civilly or criminally forfeited, the government 
normally must sell it.16 The proceeds of the sale must be used to 
offset the government's expenses. Should these expenses exceed the 
amount realized in the sale, the loss must be borne by the agency's 
budget. If the sale proves profitable from the government's stand
point, the amounts realized must be deposited in the general fund 
of the Treasury. Proceeds from profitable sales may not be used to 
offset losses in unprofitable sales. Losses in forfeitures are often 
the result of delays that occur before judicial proceedings may be 
held to resolve civil forfeitures. During these periods of delay, ex
penses to the government mount and the value of the property de
preciates. 

It was hoped that through the use of current criminal and civil 
forfeiture provisions, forfeiture would become a powerful weapon 
in the fight against drug trafficking and racketeering. But the 
record of obtaining significant forfeitures in narcotics and orga
nized crimes cases, particularly in contrast with the burgeoning il
licit drug trade, is viewed with some disappointment. 17 To be sure, 
Federal law enforcement agencies have~ in recent years, placed an 
increased emphasis on forfeitures and progress has been made. For 
eXB-TIlple, seizures of assets in drug cases now run into the millions 
of dollars. However, in light of the fact that the profits produced by 
drug trafficking are estimated to be in the billions, if not the tens 
of billions of dollars annually, it is clear that the full law enforce
ment potential of forfeiture is not being realized. Serious impedi
ments to reaching this goal are the limitations and ambiguities of 
current forfeiture statutes. While there are a variety of problems 
posed by present forfeiture statutes, the most significant arise in 
the areas discussed below. 

First, the scope of property subject to forfeiture is, in two impor
tant respects, too limited. The RICO statute~ which was designed to 
deprive racketeers of the economic power generated by and used to 
sustain organized criminal activity has been interpreted by several 
courts so as to prevent the criminal forfeiture of a defendant's ill
gotten profits, even though other of his interests used or acquired 
in violation of the RICO statute would be forfeitable. 18 The result 

15 Rules 31(e) and 32(b)(2) of the Federal Rules of Criminal Procedure. 
16 Forfeited property may also be retained for official use. See e.g., 21 U.S.C. 881{e)(1). 
17 See, e.g., Forfeiture of Narcotics Proceeds Hearing, supra note 2. 
18 See e.g., United States v. McManigal, 708 F.2d 276 (7th Cir. 1983) and United States v. Mar

ubeni America Corp., 611 F.2d 763 (9th Cir. 1980). 

195 
of exempting racketeering roc d 
ure scheme has been to seri~ 1 ee s from RICO's criminal forfeit-
signifi?antly. limit the ~xtenfsof RI~oCtt t~e statute's :utility and 
c.ases InvolVIng whoIIy criminal t ?rfeItures, partICularly in 
lIttle other than profits in the enf ~rpn~es where there may be 

The extent of dru -relat way 0 orfeItB;ble assets. 
under 21 U.S.C. 881 ~ also et~oPli~~{~ . subject to civil forfeiture 
rent law,. if a person uses a boat o~ e In one respect. Under Cur
uses eqUIpment to manufactur car to transport narcotics or 
property renders it subject to civfl£g~r1us drugs, his use of the 
cluded barn to store tons of m 'h or eI ure. But if he uses a se
ufa?turirw laboratory for am:h~t~!~a or uses h~s house as a man
~ubJect hIS real property to civil fi fi ·res, there IS no provision to 
IndIspensable to the commission or el ure~ even though its use was 
prospect of the forfeiture of the of a tmaJor drug offense and the 
ful deterrent. 19 proper y would have been a power-

A second serious problem in h' . 
cB;nt assets in racketeering and dC IeVlng ~he forfeiture of 8ignifi-
felture provisions of the RICO andu~CEses IS that the c:riminal for
addz:ess the phenomenon of defenda t dtatut~s fail a~equately to 
mOVIng, transferring or conceaIi n ~ efeatIng forfeIture by re
Unlike civil forfeitu;es in who h1,~he~r assets prior to conviction 
ass~t o~curs at or soon' after the e government's seizure of th~ 
actIOn, In criminal forfeitures th commencement of the forfeiture 
custody of the defendant until'th etflsseti t~neraII:r ~emain in the 
[hnse Upon which the forfeiture is

e 
b!:ci 00 IS c~nvICtIOn .ro~ the of-

e government seize the asset Th . n yater conVICtIOn does 
that some of his propert ma b' l!-s, a person who anticipates 
not only an obvious ince~tiveY b:t s~bJect tl criminal forfeiture has 
fe~ his assets or remove the~ fr a so amI? e .oppo~tunity, to trans
prIor to trial and so shield them f~:n the Juns~IC~I.on of the court 

Currently, the only mechanism a '161 posSIbIlIty of forfeiture. 
prevent such actions is the auth 't val a e ~o the government to 
an~ this statutory authority . ori.y ~~ ~btaln a restraining order 
per~od. 'rhus, even if the govern:e ~~I e to the post-indictment 
pOSIng of his propert in .. n .IS aware that a person is dis-
ChCaErges against him, if has n~n!~c~~i~~O~tt t?te filing of criminal 

statutes to obtain an a . on y. under the RICO or 
more, even if the governmentfsrobrla~e Pbot~ctlve order. Further
should the defendant choose to d f e .00 taIn a restraining order 
the forfeiture of his property de lIt, he can effectively prevent 
tempt sanctions for his defianc!~f thce onl~ the possibility of con
econc'mic impact of im osin th e ?ourt s order. The important 
defendant is thus lost. p g e sanctIOn of forfeiture against the 

Although current law does th' . 
orders in the post-indictment au ?~ze t~e Issuance of restraining 
statu~e artiCUlates any standar~e~IO 'theI~her the RICO nor CCE 
CertaIn recent court decisions h or e I~suance of these orders. 
meet essentiaIIy the same stringe~;e t redulIJd the government to 
suance of temporary restraining ordes a~ ~h that applies to the is-

rs In e context of civil litiga-
19 Real property is subject t " 

property which constit t ? crImmal forfeiture under the RICO _ 
forfeitable under 21 U S OS 3U(s )t(Sa) ceable to the proceeds of an illeg:r~ CC~ statute.s . .t\lso, real 

. " a. rug ransactlOn IS civilly 
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tion and have also held the Federal R.ules of Evidence to apply to 
hearings concerning restraining orders in criminal forfeiture 
cases. 20 In effect, such decisions allow the courts to entertain chal
lenges to the validity of the indictment, and require the govern
ment to prove the merits of the underlying criminal case and for
feiture counts and put on its witnesses well in advance of trial in 
order to obtain an order restraining the defendant's transfer of 
property' alleged to be forfeitable in the indictment. Meeting such 
requirements can lnake obtaining a rest.raining order-the sole 
means available to the government to assure the availability of 
assets after conviction-quite difficult. In addition, these require
ments may make pursuing a restraining order inadvisable from the 
prosecutor's point of view because of the potential for damaging 
premature disclosure of the government's case and trial strategy 
and for jeopardizing the safety of witnesses and victims in racke
teering and narcotics trafficking cases who wpuld be required to 
testify at the restraining order hearing. 

The problem of pre-conviction dispositions of property subject to 
criminal forfeiture is further complicated by the question of wheth
er, simply by transferring an asset to a third party, a defendant 
may shield it from forfeiture. In civil forfeitures, such transfers are 
voidable, for the property is considered "tainted" from the time of 
its prohibited use or acquisition. But it is unclear whether, in the 
context of criminal forfeitures, the same principle is applicable so 
that improper pre-conviction transfers may be voided. 

In sum, present criminal forfeiture statutes do not adequately 
address the serious pro~lem of a defendant's pretrial disposition of 
his assets. Changes are necessary both to preserve the availability 
of a defendant's assets for criminal forfeiture, and, in those cases in 
which he does transfer, deplete, or conceal his property, to assure 
that he cannot as a result avoid the economic impact of forfeiture. 

A third major problem with current forfeiture statutes arises 
from the need to pursue virtually all forfeitures of drug-related 
property through civil proceedings. Until recently, civil forfeiture 
proceedings under title 21 were not perceived as particularly prob
lematic. Indeed, in certain respects, civil forfeiture has advantages 
over criminal forfeiture. As noted above, property is generally 
seized early on in a civil forfeiture case, thus limiting the problem 
of transfers and concealment of assets. Also the government's 
burden of proof is lower in these cases. However, as drug traffick
ing has increased and the government has stepped up its enforce
ment and forfeiture efforts, the backlog of civil forfeiture cases in 
some parts of the country has become unmanageable. A way of re
lieving this problem would be to allow Federal prosecutors, in ap
propriate circumstances, to pursue criminal, rather than civil, for
feitures in drug cases. The problem with civil forfeiture is that 
even if the same facts that are at issue in a criminal trial are also 
dispositive of the forfeiture issue, it is still necessary for the gov
ernment, in addition to the criminal case, to file a separate civil 
suit. And where the property of a defendant, or defendants, in the 

20 See, e.g., United States v. Crozier, 674 F.2d 1293 (9th Cir. 1982), petition for cert. filed, No. 
82-819 (Nov. 15, 1982). 
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crimi:t;ta! case is located in more th .... 
rate CIVIl forfeiture suit must be fil ~l'l: one JUdICIal dIstrict, a sepa-

A more efficient method of b 1 ~ .In each of these districts 
dr?-g defendants would be to 0 t~~nlng the forfeiture of ass~ts of 
SUIng .a criminal forfeiture i~e~hl hP~hse~utor~ the option of pur
consolIdated with the prosecut· c e orfelture action can be 
~eit?:e. In cases where this altIOn O[ the offense giving rise to for
JUdICIal and law enforcement r ern a Ive could be pursued, valuable 

A f?urth significant proble~sfsu~hes could "?e saved. 
pursuIt of forfeiture cases plac e financIal burden aggressive 
As noted above, where the sar: ~F our ~aw enforcement agencies. 
th~~ the expenses incurred by th forfeIted proP7rty realizes less 
talnlng, and selling the e government In storing main 
the agency's budget Th~roperty, the net loss must be car~ied b; 
s~les would be suffi~ient to o~~fu~~ ~hen though profits from other 
clal resources of our law enforcemenese exp~nses. Thus, the finan
by profitable forfeitures but th t agencIes are not augmented 
not profit ,Producing.' ey are depleted by those that are 
Delay~ In obtaining civil forfeitures . 

~hrgbeon.mg expenses associated with f! a£e·t prIm~.ry cause of the 
e . acklog of civil cases in c . <?r e~ ure actIOns. Because of 

forfeIture may take a significa e~taln dlstrlct~, obtaining a judicial 
the property is subject to dete~or~~ount oJ tIm.e. During this time 
age. costs mount. Under present la IOn an maIntenance and stor
aVOIdable even in uncontested w, such delays are frequently un
~ore efficient administrative fo c~ses, because. the alternative of 
If the value of the asset is $10r~~~ure prOCeedIngs is not available 
excludes many assets in dru i; .or more, a .dollar ceiling that 
aU boats and aircraft used in ~ orfelture .cases Including virtually 

. . rug smugglIng. 
3. ~ovzslOns of the bil~ as reported 

TItle I!I of the bill is divided into fo 
Part A, IS comprised of a sin Ie '" . Ur parts. ~he first, designated 
an am~nded version of 18 U § C ..,ectIOn 302. Th!s. section sets forth 
fov)ernlng criminal forfeitur~ (a~J9~~ the prl?VISIOn of current law 
les under the RICO statute 0 0 er aPI? lCable criminal penal

m~l'l:ts to the current RICO ~t ne' o~ the b~ll's ~ignificant amend
abIlIty of proceeds of racket ~tute l~ .clarIficatIOn of the forfeit
the circuits on Whether sucheenng actiVIty. ~here is now a split in 
jfe RICO statute, and the Su:;~!ts (~re ~~Ject to forfeiture under 
. us~ello v. United States 21 to revi:;~h~ . as granted certiorari in 

shgnlficant amendments to 18 USC 1963Issue. Ot?ers of the more 
t e pro"?lem noted above of def~nd . t d £,re. desI~ed to address 
ure actIOns by removin Conc . an s e eatIng crIminal forfeit
assets prior to conviction

g
, Th ealIng'd or transferring forfeitable 

for t~e ?asis on which re~trai~~~ am~n ments !nclude clarification 
permItting a restraining order pg. or ~rs. m~y ISsue, !lew authority 
cumstances, a provision settin rWr 0 IndIctment In certain cir
proper pre-conviction transfer! o~u!s~l~ar a;;.thority for Voiding im
ure, and a provision authorizing the e s :u

t 
aect to criminal forfeit-

COur 0 order the defendant to 
:!l United States v M t" 681 

for-profit scheme s b' ar mo, F.2d 952 (5th Cir 1982) ( b 
States, 103 S. Ct. 72~ ~!9~i)(~~C~2:r4nn7' 2)inal forfeitur~), cert. ~nfedc~f:b0ldingRproceeds of ar~on-

. . nom. usselZo v. Unzted 
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forfeit substitute assets when his property originally subject to for
feiture has been made unavailable at the time of conviction. 

Part B of title III, which is comprised of sections 303 through 
308, makes several amendmEmts to the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 (21 U.S.C. 801 et seq.). The most 
significant of the amendments in Part B is the creation in section 
303 of a new criminal forfeit.ure statute that would be applicable in 
all felony drug cases. The provisions of this new criminal forfeiture 
statute for major drug offenses closely parallel those of the RICO 
forfeiture provisions amended in section 302, and include the var
ious criminal forfeiture improvements approved by the Committee. 
Part B of title III would also amend the civil forfeiture provisions 
of the narcotics laws to allow, in certain new circumstances, the 
forfeiture of real property, and to require the stay of civil forfeiture 
proceedings pending disposition of a related criminal case. 

Part C of this title, which is made ·up of sections 309 and 310, 
establishes a four-year trial program under which amounts realized 
by the United States from the forfeiture of drug profits and other 
drug-related assets are to be placed in a special fund which is to be 
available for appropria.tions to defray expenses incurred by the gov
ernment in civil and criminal forfeiture actions under title 21, 

United States Code. Part D of title Ill, which is comprised of sections 311 through 
323, amends various sections of the Tariff Act of 1930 (19 U .S.C. 
1202 et seq.). These amendments are designed primarily to achieve 
two purposes. First, they improve the civil forfeiture provisions of 
the customs laws, which, by virtue of 21 U .S.C. 881(d), are also ap~ 
plicable to civil forfeitures of drug-related assets. Most notable of 
.the'" amendments is the expansion of the availability of efficient 
administrative forfeiture proceedings in uncontested cases. Second, 
Part D creates a Customs Forfeiture Fund, like that established for 
drug forfeitures in Part C, that is to be available to meet expenses 
associated with seizures and forfeitures under customs laws. 

SECTION-By-SECTION ANALYSIS 

SECTION 301 

Section 301 provides that title III of the bill may be cited as the 
"Comprehensive Forfeiture Act of 1983." 

PART A 

SECTION 302 

Section 302 amends 18 U .S.C. 1963, the provision of current law 
which prescribes the penalties, including criminal forfeiture, for 
violations of the RICO statute (18 U.S.C. 1961 et seq.). The current 
penalties of fine and imprisonment are retained, but the provisions 
relating to criminal forfeiture have been amended and expanded. 
Each of the subsections of 18 U .S.C. 1963, as amended in section 

302, is discussed below: 
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18 U.S.C. 1963(a) 
Section 1963(a) as amended t ing offenses in vi~lation of 18 bS C 0~~6~he penalties for racketeer-

onment levels are unchanged Pa'r~ . Current fine and impris
property of the defendant whi~h' tgrbPhs (~), (2), and (3) describe 
ure. Paragraphs (1) and (2) IS £ 0 e subject to criminal forfeit
the description of forfeitabl~arry orward (but in clearer format) u:.S.C. 1963(a) (1) and (2). Para f:o~(rty: appearing in current 18 
tde~ for the forfeiture of pro~~Js d

3
) ~s dewf' and specifically pro-

~ermg activity or unlawful deb er~ve rom prohibited racke-
bve proceeds are forfeitable. At colie~tIOn. Both direct and deriva
held that racketeering procee~ -;0 e above, several courts have 
:ent ~ICO forfeiture provisions ::: not encompassed within cur
IS.SU~ ~s now pending. This limitin . Supreme 90urt 

review of this 
~Imlnlshed the utility of the RICOg lI~.te~pretatIOn has significantly 
IS at odds with the overall crlmln.al forfeiture sanction and 
~he£ f9rfeitability of racketee~~:,;e of ~hh statute. Clarification of 
or

T
eltur,9 legislation and criminal rc~de s . a~ been included in past 
o come within the scope f e reVISIOn legislation 22 !i:te, or be derived from pr~c'!d~afa~h £(3)'d property mu~t consti-

e rackete~ring activity involved . J.:h eRen an~ obt~ined through 
c~eds .accrulng to an enter' In e. 190 vIOlatIOn. Thus ro
rolatIon will be forfeita.ble ~~; : th'soClatlOn involved in a Rico 
Jo~{aCkleteering activity or unlawfu1 ~~t~nt irat 

.they a~e derived 
e, 1 on y part of a corporation's aff. . co ectIOn.

23 

For exam-
p.a~tern of racketeering activit th aI~s were conducted through a 
tIVlty would be subject to forl~t e gaIn produced through this ac
profits of the corporation WOUl~I u~e but the legitimately produced 

In paragraph (3), the term "no . " 
the term "profits" in ord~r to pro?eeds has been used in lieu of 
the government of provin ne~lleV1ate the unreasonable burden en 
for the prosecutor to prove

g what~hfidts.L' Itdsh0t;ld not be nec~ssary 
were.

24 
e el.en ant s overhead expenses 

S. 829 as introduced not onl s . ~escription of property'subject to £P~I~tICallY added proceeds to the 
It also rephrased the descri' 0 el u:e under 18 U.S.C. 1963(a) 
rent section 1963(a) (1) and fi)o~~l fO~~eltable property under cur~ 
to the substance of this revisi;n fOI ~t d~ Committee did not object 
more fully explain the scope of' r 1 1 no. more than attempt to 
:pl~x and, in the Committee's vie current law, the revision was com
ISt;'g language of 18 U.S.C. 1963(~)(i)ne"J's(~a)ry. Preserving the ex
reo erence to proceeds was dee d an and adding a specific 
mI~tee adopted an amendmen~e a bette: approach and the Com
gUlty, regarding forfeiture of p;o aCdo~phsh this result. The ambi
case !aw otherwise inter retin ocee s. IS. resolved, yet the body of 
forfeltu~e st~tute can b! reta! tre ;hlstlng provisions of the RICO 
curred In thIS judgment. e. e Department of Justice con-

22 See S. Rept. No 97-307 97th 'I 
23 The terms "racketeerin'g a t' '?tO~p., 1st Sess. 995 (1981). . 
24 In Unit d St t c IVI y and "unlawf 1 d bt" 432 U.S. 13{(1977 es v. Jeffers, 532 F.2d 1101, 1117 (7th

e 
Ci are defined ~n 18 U.S.C. 1961. 

nal area of finding\~~d ~~drtetook fnotice of the "extreme dif~~~~~ya.ffdthl!l part, ~acated in part nce 0 net profits." In 18 conspIratorial, crimi: 

----------- -----
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As amended by section 302 of the bill, 18 U.S.C. 1963(a) also 
makes it clear that its criminal forfeiture provisions are to apply 
irrespective of any contrary provisions in State law. In addition, 
the final sentence of section 1963(a) emphasizes the mandatory 
nature of criminal forfeiture, requiring the court to order forfeiture 
in addition to any other penalty imposed. This is in accord with 
case law holding the forfeiture provision of the present RICO stat-
ute to be mandatory on the trial court.25 

18 U.S. C. 1963(b) 
As amended, section 1963(b) emphasizes that property subject to 

forfeiture under the RICO statute may be either real property or 
tangible or intangible personal property, and underscores an 
intent, consistent with current law,26 that the concept. of "proper
ty" as used in section 1963 is to be broadly construed. Forfeiture 
legislation submitted by the Administration in the last Congress (8. 
2320), and passed with amendments by the Senate as part of S. 
2527, included in this provision a lengthy recitation of examples of 
types of property and interests that could be subject to a RICO for
feiture. In materials accompanying the submission of this bill, the 
Administration explained that this language had been dropped be
cause it would be mote appropriate to include such a discussion as 
part of the bill's legislative history. In essence, this language from 
the former forfeiture legislation emphasized the forfeitability of po
sitions, offices, and employment contracts acquired or used in rack
eteering, of compensation or other benefits derived from such posi
tions, and of amounts payable under contracts awarded or per
formed through racketeering. The Committee agrees that forfeiture 
of the right to exercise or benefit from such interests is fully con
sistent with the purposes of the RICO forfeiture sanction. 

18 U.S.c. 1963(c) 
Subsection (c) of 18 U.S.C. 1963, as amended by the bill, is a codi

fication of the "taint" theory which has long been recognized in 
forfeiture cases.27 Under this theory, forfeiture relates back to the 
time of the acts which give rise to the forfeiture. The interest of 
the United States in the property is to vest at that time, and is not 
necessarily extinguished simply because the defendant subsequent
ly transfers his interest to another. Absent application of this prin
ciple a defendant could attempt to avoid criminal forfeiture by 
transferring his property to another person prior to conviction. 

2 

8 

The purpose of this provision is to permit the voiding of certain 
pre-conviction transfers and so close a potential loophole in current 

25 United States v. Godoy, 678 F.2d 84 (9th Cir. 1982), petition for cert. filed, No. 82-538 (Sept. 
27,1982); United States v. L'Hoste, 609 F.2d 796 (5th Cir.), cert. denied, 449 U.S. 833 (1980). 

26 See United States v. Rubin, 559 F.2d 975 (5th Cir.), vacated and remanded on other grounds, 
439 U.S. 810 (1977), where the defendant was comicted on RICO and other charges arising out of 
embezzlement of union and employee welfare benefit plans and was ordered to forfeit his var-

ious union and benefit plan offices. 27 See, e.g., United States v. Simons, 541 F. 2d 1351, 1352 (9th Cir. 1976), citing United States 

v. Stolwell, 133 U.S. 1 (1890). 28 This result was not permitted in United States v. Long, 654 F. 2d 911 (3rd Gir. 1981), in 
which it was held that property derived from a violation of 21 U.S.C. 848 remained subject to 
criminal forfeiture although transferred to the defendant's attorneys more than six months 
prior to conviction, and that an order restraining the attorneys from transferring or selling the 

property was properly entered. 
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law whereby the criminal forfeitu . 
transfers. that were not "arms' le:~h,~nctIOn c~uld be avoided by 
hand, thIs provision should not t t~ansactIOns: On the other 
cent bona fide purchasers of th o~e~a ed 0 ~he detrIment of inno
s~c~ion 1963(c), as amended by thee b~llen akt s 'property. Therefore, 
VISIOn may not result in the fo £'t ,rna es It clear that this pro
innocent bona fide purchaser S~ e~ ure '{[ property acquired by an 
under the new ancillary h' .c purc asers are entitled to relief 
which was adopted by amend:~~~gb p~~ce~ure ~n section 1963(m) 

Under thj.s provision th' y e ommittee. 
forfe.iture with respect to p~~~;t couuldd render ~ special verdict of 
ant In a manner rende"'in it y. se or acquIred by the defend
the fact that it may ha~e tee s~bJec~ to forfeiture, irrespective of 
que:r;tt to the acts of the defend~n~a~s .erre~ to a third p~rty subse
olutIOn. of claims of third arties f"vIn& rIse to the forfeIt';lre. Res
~on~ fld~ purchasers, claiI~s that ~rllr~~ th~t they are Innocent 
ler IS ultImately voided rna b e ermIne whether a trans
hearing. 29 This proced~re -ko e.Jese~ved for the post-trial ancillary 
bot?- of the forfeiture issue v~n~s t~~ rro~~. orderly con~ideration 
claIms. Moreover, even if a tr £ . egl I~acy of thIrd party 
hearing, the fact that the jury ~ll eha~ ~sttam~d at the ancillary 
erty would have been forfeitable if 't hed e erD:lln~~ that the prop~ 
the defendant will allow the c' 1 a remaIned In the hands of 
tute assets of the defendant ourt to ?JdJr the forfeiture of substi-
a~ended, to assure that the d:fe~~~~1 e in 18 U.S:C. 1963(d), as 
ceived from this pre-conviction transfe~.does not retaIn the gain re-

18 U.S.c. 1963(d) 
This provision is new to the law It . found to be subject to forD 't . . provIdes that where property 

of. conviction, the court is :~~~r:: dO longer available at the time 
felt substitute assets of equiv.:llent ~alt;:e o~~; the defe:ndant to for- . 
one of the most serious im edi '. ~s subsectIOn addresses 
ures .. Presently, a defendatt m ments :0 sI~Ifica.n~ criminal forfeit
sanctIpn simply by transferrin;1fsucceef If aVOIdIng the forfeiture 
beyond the jurisdiction of the a~se s 0 a~other, placing them 
r~nder his forfeitable property ~~~~~'lobl takIng otl?-er actions to 
tlOn. Under this new provi' £ . I a e at the tIme of convic
be authorized in five circ;:~' orfe.lture of substitute assets would 
to forfeiture under section 19s63~)es. where prope~ty found subject 
ed; (2) has been tranferred to s~13St amen~ed, (~) can~ot be locat
party; 30 (3) has been placed b~ ond o,?r. eJ?o~Ited WIth, a third 
(4) has been substantially d' . y. h dth~ JurIsdIctIOn of the court; 31 Iminis e In value by any act or omis-

29 Where it is clear that a forfeitable h the Committee expects that the ov asset as been sold for value to an innoce f,nd~nt, as p,oyid~ in ,,,,tion f,"(d~";,~'l\' would l~k fori,i,u", of ,ubstituto ",,~l:~f'f.::".'l" 
pUf; Ther Ptehtltl?nmg for a post-trial h~aring e conc uSlOn of trIal and avoid the necessity of the; 

e au onty to order the fo fi 't f . with section 1963(c) r el.ure 0 substitute assets must b .. 
fers to third partie;.1\~billd~~ whl~h allo~s, in certain circumst::c~~efu~o~ !:;. conJrnction 

:~~'!:::' ~h'f,~rt[h and of ,ubstitu:::' ~;:1na't;ar);,~~'::f~ tt ob"'in' fori'i~u;';'Ifo";' !}·t~~ 
P't'T~bl' alto:~ativ: ~':'.,'i;:;l:. ;:;~~~,b,~ • .';:"J'~ ;n" t,an'f",:r,~~;:~!~h:~~o';,U~ti~ 
b IS prOVISIOn should be particul I h If' n mnocent purchaser 
anks as safe havens for crime-rel~ted a~ets~ p ul In combatting the problem of use of offshore 
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. 32 or (5) has been commingled with other 
sion of the defendaf~ divided without difficulty. property that canno e 

18 U.S.G. 1963(e) th 't of the courts to enter re-
This provision sets forth th~hu or.1lIbility of forfeitable ~ssets 

straining orders. to pres~rve. e c~~~~nt 18 U.S.C. 1963(b), tP.1S au
until the concluslOn of t[l:l. L1~:r a restraining order, requ1re ~he 
thority allows the. cour 0 :~formance bond, or take other actlOfl 
execution of a satisfactory ~t's ability to r-each the defendant s 
to preserve the governme.. This rovision expands. cu~re~t 
forfeitable assets after c~mvICtlOn. b Pallowing in certa1n lIm1t-
restraining order author1ty, hfwe;~~_i!aictment ;estraining order. 
ed circumstances, the en ry 0 a tly have authority to ~nter re
As noted above, the caf°~rts t~re~iing of an indictment or lnforIT.l.a-straining orders only Ler e . 

tion 33 £ dant becomes aware that he 1S 
It'is not infreque.nt t\.tat at?e tfon before the time he is tormally 

the target of a crim1nal 1nvei 19a. inal cases, such as RI\..i~ ca~es 
charged. Indeed, most comp e~ cr1m receded by a grand Jury 1n-
and drug trafficJ?n),: consprr:D:a~gnt of Justice policy gen~hal
vestigati~n, and 1t bY! '1'rr'fn a grand jury investigation S? that

Th 
ey 

1 to notify the su ~ec ~ 0 before the grand JUry. . us, ~a have an OpportunIty t? appear oin grand jury investIga-wh~ther through formal notICe. ~f. a~&: th~ case that defend~ts 
tion or through other means, 1 ~~ development of a case aga1n~t 
become aware of the governmen b th the incentive and opportun1-
them and as a consequence hav:l forfeitable assets before the. c~r
ty to move to transfer or concte t nter appropriate restra1n1ng rent jurisdicti<?n of the cour s 0 e . . 
orders may be 1nvoked. .. order authority proVIded 1? 

The new pre-indictment restra1-d~~g a mechanism to addres~ th1s 
section 1963(e), as am~nded.' P~~~h cases the government W!ll ~e 
situation. However, smce m . movement of property prlOr 0 

seeking to restrain the trans~~r. oIappropriate that this remedy be 
the filing of formal charges, 1 1S. b the government. . 
available only upon) a str?,ig s~~n! r~straining order. may I~sle 

Paragraph (l)(A pr~VI .es t r information charglng a V1~ a-. 
"upon the filing of an md~ctmen t~r [18 U.S.C. 1962] and alleglng 
tion of section 1962. of th1S chap which the order is sought ~ould, 
that the property W1~h ;resPbct t~b 'ect to forfeiture under th1S s~c
in the event of conVIction, e s f blished in the indictment or 1n
tion." Thus, tl:e probable bauses~fficient basis for issuance of a re-
for~a~ion is, 1n 1Wh

tself t~he e c~urt may consider factoEs bkeabrh~ d~ strrun1ng order. e ht it is not to 100 e In 
the reasonableness of t~e o~~er s~~';'ent to produc~ .additi?na~ 
the indictment or reqUIre -t e ~~he case as a prereqUIsIte to ISh' 
evidence regarding the men ~ ~>r der Since a warrant for t e 
ing a' post-indictment restra1:n111g or n the' filing of an indictment arrest of the defendant may 1ssue upo 

'all d letes a forfeitable asset Tt here a defendant substantI y ep th t 't will not apply 
32 This provision, will ~e of '!il le~ forfeited, It is phr~ed, howe'!'er, sOde ~eciation, 

in anticipati1n of/~eb;~~~e~y has been s';1bject to n;tin:hal t~e~r;h!f%al f~rfeiture provision of where the va ue 0 t ' , g order authority 18 set out m e 0 
33 The same res ram~n 21 USC 848 

current law, the CCE statute, ' " . 
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or information, and so the indictment or information is sufficient 
to SUpport a restraint on the defendant's liberty, it is clear that the 
same basis is sufficient to SUpport a restraint on the defendant's 
ability to transfer or remove property alleged to be subject to 
criminal forfeiture in the indictment. 

In contrast to the pre-indictment restraining order authority set 
out in paragraph (l)(B), the post-indictment restraining order provi
sion does not require prior notice and oPportunity for a hearing. 
The indictment or information itself gives notice of the govern
ment's intent to seek forfeitUre of the property. Moverover, the ne
cessity of quickly obtaining a restraining order after indictment in 
the criminal forfeiture context presents exigencies not present 
when restraining orders are sought in the ordinary civil context. 
This provision does not exclude, however, the authority to hold a 
hearing subsequent to the initial entry of the order and the Court 
may at that time modify the order or vacate an order that was 
clearly improper (e.g., where information presented at the hearing 
shows that the property restrained was not among the property 
named in the indictment). However, it is stressed that at such a 
hearing the Court is not to entertain challenges to the validity of 
the indictment. For the purposes of issuing a restraining order, the 
probable cause established in the indictment or information is to be 
determinative of any issue regarding the merits of the govern
ment's case on which the forfeiture is to be based. 

Paragraph (l)(B) permits the Court to enter a restraining order 
prior to indictment if, after notice and an OpportUnity for a hear
ing, the Court determines that "there is a substantial probability 
that the United States will prevail on the issue of forfeiture and 
that failure to enter the order will result in the property being de
stroyed, removed from the jurisdiction of the court, or otherwise 
made unavailable for forfeiture" and also determines that "that 
the need to preserve the availability of the property through the 
entry of the requested order outweighs the hardship on any party 
against whom the order is to be entered." Thus, the standard for 
issuance of a restraining order prior to the filing of an indictment 
or information is a stringent one. It is stressed, however, that this 
stringent standard applies only in this context; it is not to be ex
tended to restraining orders sought after indictment. A pre-indict
ment restraining order is to extend for no more than ninety days, 
unless extended by the Court for good cause shown or unless an in
dictment or information has been filed in the interim. 

Paragraph (2) describes those situations in which a pre-indict
ment restraining order may issue, on a temporary basis, without 
prior notice or opportunity .for a hearing. In order to obtain such 
an ex parte order the government must establish probable cause to 
believe that the property is subject to forfeiture and that provision 
of notice would jeopardize the availability of the property. Certain 
types of property, particularly highly liquid assets forfeitable as 
proceeds of drug trafficking or cash producing racketeering 
schemes, may be easily moved, concealed or disposed of even in the 
relatively short period of time that may elapse between the giviug 
of notice and the holding of an adversary hearing concerning the 
entry of a restraining order. In such cases, there may be a compel
ling need for a temporary ex parte order. 
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The permissibility of the postponement of notice and hearing 
until after the initial entry of a restraining order in a criminal for
feiture case has not been squarely addressed by the Supreme 
Court.34 The Court has, however, addressed this issue with respect 
to the more intrusive action of seizure in the context of a civil for
feiture. In Calero-Toledo v. Pearson Yacht Leasing CO.,35 a yacht on 
which marihuana was found was seized, pursuant to a civil forfeit
ure statute, without prior notice or adversary hearing. A three
judge district court, relying primarily on a 1972 Supreme court 
case,36 held that the failure of the forfeiture statute to provide for 
preseizure notice and hearing rendered it unconstitutional. The Su
preme Court reversed, holding that immediate seizure of a proper
ty interest, without an opportunity for a prior hearing, was permit
ted in these limited circumstances, because, first, the seizure stat
ute served a significant governmental purpose, i.e., preventing con
tinued crimL.~al use of the property and enforcing criminal sanc
tions; second, prior ,notice might frustrate the purpose of the stat
ute, since the property could be removed, concealed, or destroyed if 
advance warning of the seizure were given; and third, unlike the 
situation in Fuentes, the seizure was not initiated by self-interested 
private parties, but rather by government officials. Since these con
siderations are also present where the government seeks simply to 
restrain the transfer or disposition of property that may be subject 
to criminal forfeiture, it seems clear that postponement of notice 
and hearing is permitted. . 

The sole purpose of the bill's restraining order provision, like 
that in the current RICO and CCE statutes, is to preserve the 
status quo, i.e., to assure the availability of the property pending 
disposition of the criminal case. Nonetheless, in at least three 
cases, defendants have argued with mixed results that entry of a 
restraining order was impermissible in that it was inconsistent 
with the presumption of innocence.37 In the Committee's view, the 
availability of restraining orders is essential in the area of criminal 
forfeiture and a pretrial restraining order for the purpose of pre
serving assets does not impinge on the trial concept of presumption 
of innocence. 

The Committee adopted a.n amendment to the RICO restraining 
order provision adding a new paragraph (3). This amendment pro
vides that information and evidence received at a hearing concern
ing a restraining order need not conform to the standards of admis
sibility set out in the Federal Rules of Evidence. If the rules of ad
missibility were to apply at such hearings, as has been held by the 
Ninth Circuit, 3 8 this would mean that the government could not 

34 The United States has, however, filed a petition for certiorari to obtain review of this issue 
in United States v. Crozier, supra note 20. 

35 416 U.S. 663 (1974). 
36 Fuentes v. Shevin, 407 U.S. 67 (1972). 
37 See United States v. Scalzitti, 408 F. Supp. 1014, 1015 (W.D. Pa. 1975) and United States v. 

Bello, 470 F. Supp. 723, 724-725 (S.D. Cal. 1979) (defendant was no more stripped of the pre
sumption of innocence by a restraining order than would be the case were he required to post 
bond); but see United States v. Mandel, 408 F. Supp. 679, 682-684 (D. Md. 1976). The presump
tion of innocence is an evidentiary standard applied in criminal trials. It does not serve as a 
substantive bar to any interference with a defendant's interests prior to an adjudication of guilt. 
Bell v. Wolfl$h, 441 U.S. 520, 533 (1979). 

38 United States v. Crozier, supra note 20; United States v. Spilotro, 680 F.2d 612 (9th Cir. 
1982). 
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re.1y on hearsay or proffer, and thus might be required to expose its 
wItnesses I?rematurely. Ir;t certain cases, this may jeopardize the 
safety of wltne~se~ or subJ~ct them to pressures that may dissuade 
them from testifYIng at trIal. The cases to which criminal forfeit
ure are to apply ~nder this bill, ~acket~ering and dr~g trafficking 
cas~s, are the very sorts of cases m whIch the potential for intimi
dation of and danger to .witnesses is of greatest concern. Generally, 
the. Fed~ral ~ul~s of EVld~~ce do not apply to "preliminary exami
natIOns .In CrImInal cases. 39 In the Committee's view, there are 
~ompelhng r~asons for assuring that this principle extends to hear
Ings cOIwerning the entry of restraining orders :in criminal forfeit
ure cases. 

18 U.S. c. 1963(f) 

Subsecti~n. (f) of 1~ U.S.C. 19t?3, as amended by the bill, governs 
matt~rs arISI~g dUrI~g the perIod from the entry of the order of 
f?rfelture untIl the time that the Attorney General directs disposi
~IOn of the prope~t~. While this subsection addresses a number of 
ISSU~S! ~hese pr~vIsIOns ~ave been formulated to retain a degree of 
flexI~Ihty. PartIc~larly In RICO cases, where forfeited property 
may I?clude. ong~Ing businesses, such flexibility is a necessity. 

As IS provIded In c~rrent 18 U.S.C. 1963(c), upon conviction of the 
defe~dant the court IS to enter a judgment of forfeiture 40 and au
thOrIze t~e. Attorney General to seize the property upon such terms 
and conditIOn~ as th~ court shall deem proper.41 After entry of the 
order. of forfeIture, It may be necessary to obtain an accurate ac
counting of the pr.operty, and the property may continue to be vul
nerable to d~pletIOn or .transfer if it is not immediately seized. 
Thus, subsectIOn (f) provIdes that the court may appoint receivers 0: trustees and n;t-ay enter appropriate restraining orders. Subsec
tion (f) also permIts the use of income accruing to or derived from 
an e~terprise to offset ordinary and necessary expenses of the en
terP!ISe that are legall~ required or wh~ch are necessary to protect 
the mterests .of the UnIted States or thIrd parties. Thus, the value 
of an enterprIse may be preserved until it is disposed of. 
18 U.S.c. 1963(g) 

SubsectioI?- (g) conce.rns matters regarding the disposition of prop
erty. F?lloWlng.the s.eIZU!e of the property, the Attorney General is 
authOrIzed to dI!ect ItS dIspo.s~1 by sale or other commercially feasi
ble mean~, makIng due prov~sIOn for t!'te right~ of any innocent per
sons .. As In curr~nt law, thIS subsection prOVIdes that an interest 
that IS not exerCIsable by, or transferable for value to the United 
Sta~es shall expire and shal~ not revert ~o the defenda~t. However, 
~nhke current law, subsectIOn (g) specifically prohibits reacquisi
tIO~ by the defendant of property he has forfeited. 

S~nce, under cur!en~ practice, third parties who assert an inter
est In property whICh IS the subject of criminal forfeiture may not 

39 Rule 1l01(d)(3) of the Federal Rules of Evidence. 
4°.When ~n indictment or information alleges that property is subject to criminal forfeiture a 

speCIal verdlct must be .re~urned as to the extent of the property subject to forfeiture. Rule 31' of 
the Federal Rules of Crlmmal Procedure. 
du:~:his is also the procedure mandated under Rule 32 of the Federal Rules of Criminal Proce-

24-038 0-83--14 
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intervene in the criminal case-a principle set o:ut i~ ~ubsection 
(j)-subsection (g) authorizes the co~rt. to stay ~ISPOSItIO? of the 
property pending an appeal of the crImInal case, If ~he thIrd J?ar~y 
demonstrates that the disposition of the property wIll result In Ir-
reparable injury, harm, or loss to him. 

Once the property has been disposed of, the proceeds are to be 
used to pay the expenses of the forfeiture and sale, including costs 
arising from the seizure, maintenance, a!ld c~stody of the property. 
The remaining amounts are to be deposIted In the general fund of 
the Treasury. 

18 U.S.C. 1963(h) 
Subsection (h) of 18 U.S.C. 1963, as set fo!th in section 302 of the 

bill, describes several aspects of the authority of the Atto~ney GeI?-
eral with respect to property that has been or~er.ed forfeIted. ThIs 
authority is in essence carried forward from eXIsting law, although 
in a more straightforward manner. Under, 18 U.S.C. 1~61, t~e At
torney General may designate other offiCIals. to exerCIse thIS au
thority or any other po~ers ~onferred ~pon h:m by the RICO s~at
ute. The authority deSCribed In subsectIOn (hI Includes: (~) grantII?-g 
petitions for remission or mitigation of forfeltu~e, restoring forfeIt
ed property to victims, and taking oth~:r; actIOI?-s to protect ~he 
rights of innocent persons; (~) .co~prOmIsI~g claIms; (3) awardll~g 
compensation to perso~s pr<?~dlng Informat~on that led to a forfeIt
ure; (4) directing the dIspOSItion, by the UnIted ~tat~s, of the prop
erty; and (5) taking measures to protect and maIntaIn the property 
pending its disposition. 

18 U.S.c. 1963(0 
In current 18 U.S.C. 1963(c), the procedures for disposi~i0I?- of the 

forfeited property, for consideration of petiti?ns for remISSIOn and 
mitigation of forfeiture, and for other post-seIzure matters are gov
erned by the customs laws. In some respects, however, these cus
toms laws provisions have been found not ad~qu~te to address ~ome 
of the particularly complex issues that arIse In RICO forfelt~re 
cases. Subsection (i) of 18 U .S.C. 1963, as amended. by the bIll, 
therefore provides for the development and promulgatIOn ~f regula
tions to govern certain post-seizure matters. These regulatIOn~ m:::y 
be drafted to address some of the uniqu~ problems that arIs.e In 
RICO forfeitures. Pending the promulgatIOn of these regulatIOns~ 
the currently applicable provisions of the customs laws woullt 
remain in effect. 

18 U.S.c. 1963(j) 
Subsection (j) of the RICO forfejt~re .provisions, .as ameI?-ded by 

the bill, sets forth the recognized prinCIple that thIrd p~rt~es may 
not intervene in the criminal case. Moreover, once the Ind~c~me~t 
or information is filed, a third party is n?t to commence a CI~II S.Ult 
against the United States; instead the thIrd party should aV~II hIm
self of the ancillary hearing procedure added by the CommI;~ee ~s 
a final section of the RICO amendments (18 U.S.C. 1963(m)). ThIS 

42 This provision is not intended to preclude a third party with an interest in property that is 
or may he subject to a restraining order from participating in a hearing regarding the order, 
however. 
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provision assures a more orderly disposition of both the criminal 
case and third party claims. Indeed, it is anticipated that the new 
heari!1g procedure should provide for more expedited consideration 
of thIrd party claims than would the filing of separate civil suits. 

In. S. 829 as introduced, this provision of the bill required third 
parties to exhaust the administrative remedy of petitioning the At
torney General for remission or mitigation of forfeiture before 
seeking judicial resolution of their claims. In light of the Commit
tee's addition of the new ancillary hearing procedure in section 
1963(m), which is based on the recognition that third parties assert
ing legal claims inconsistent with the order of forfeiture are enti
tled to a judicial resolution of their claims, the language of subsec
tion (j) was amended to reflect the purpose and scope of the new 
hearing procedure. 

18 U.S.c. 1963(k) 
. T~is. new subsection of 18 U.S.C. 1963 simply emphasizes the ju

r~s~ICtIOn .of the court to enter under these criminal forfeiture pro
V1sI~ns, Without regard to the location of the property. This princi
ple IS one of the distinctions between civil and criminal forfeitures 
because in civil forfeitures, the power of the court currently ex
tends only to property within the district in which it is located. 

18 U.S.c. 1963(l) 
. Subsection (l) of 18 U.S.C. 1963, as amended by the bill, author
IZes the court to order the taking of depositions to facilitate the 
id~ntification and location of property that has been declared for
feIted and the disposition of petitions for remission or mitigation of 
forfeiture. The taking of such depositions will provide for a more 
orderly and fair consideration of these matters and will permit the 
development of a more complete record.43 

18 U.S.C. 1963(m) 
This new subsection added to 18 U.S.C. 1963 was not included in 

S. 829 as i!lt:r;oduced. It provides for an ancillary hearing to be held 
after c:onvlCtIO~ of the defendant at which third parties asserting a 
legal Interest In property that has been ordered forfeited may 
obtain a judicial resolution _of their claims. 
. ~ntil recently,. the De~artment of Justice had adhered to the po

SItl<;>ll that all thIrd parties, whether asserting a legal or equitable 
basIS for relief from an order of criminal forfeiture should at least 
in the first instaI?-c~, pursue ~~e r~medy of pe~itioning the Attorney 
Ganeral for remISSIon or mItIgatIOn of forfelture. 44 Traditionally, 
t~e Atto:r;ney General's decision with respect to such petitions, peti
tIOns WhICh are most frequently filed as the result of civil forfeit
ure actions, has been viewed entirely as a matter of discretion and 
n~t ~ubject to j':ldicial review. Since third parties· with interests in 
cr~mmal~y forfeItable property may not participate in the criminal 
trial, while all parties with an interest in civilly forfeitable proper-

43 ~lthough this provision does not specify the same authority to order depositions for the 
purpos,:s of re~ol~~g matt~rs rai~ed in a ~earing occurring under section 1963(m), discussed 
below, l~ such J.UdlClal hear~gs, th~s aut~onty would be part of the inherent power of the court. 

44 ThlS practIce was sanctIoned In Umted States v. Mandel, 505 F. Supp. 189 (D. Md. 1981). 
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ty may partic~p~te in ju~icial.forfeiture proc.eedings, stri?t .appli~a
tion of the prInCIple of dIscretionary, nonreVIewable admInIstrative 
decisions on third party claims in the criminal forfeiture context 
had been of concern to the Committee. 

After introduction of S. 829, the Department of Justice informed 
the Committee that their position with respect to third party 
claims in the criminal forfeiture context had changed. The Depart
ment's new position is that third parties who assert claims to crim
inally forfeited property w:hich, in esseJ?-ce, are c~all~I?-ges to the. va
lidity of the order of forfeIture are entitled to a JudICIal determIna
tion of their claims. Thus, it would be improper to require such 
parties to seek relief in the remission and mitigation process (as 
may have been implicit in the bill as introduced), since the grant
ing of such petitions is solely a matter of executive discretion. How
ever, the remission and mitigation process would remain the appro
priate exlcusive remedy for third parties who assert not a legal 
basis for relief, but rather mere equitable grounds. 

Criminal forfeiture is an in personam proceeding. Thus, an order 
of forfeiture may reach only property of the defendant, save in 
those instances where a transfer to a third party is voidable. Thus, 
if a third party can demonstrate that his interest in the forfeited 
property is exclusive of or superior to the interest of the defendant, 
the third party's claim renders that portion of the order of forfeit
ure reaching his interest invalid. The Committee strongly agrees 
with the Department of Justice that such third parties are entitled 
to judicial resolution of their claims. . . . 

There is, however, presently no statutory prOVISIOn to speCIfically 
address procedures for the resolution of such claims in the criminal 
forfeiture context. The Department of Justice suggested, and the 
Committee agreed, that a procedure for expedited, judicial resolu
tion of these claims be included in the criminal forfeiture provi
sions of the bill. The amendment adopted by the Committee adding 
a new subsection (m) to the RICO provisions provides such proce
dures and was drafted with the assistance of the Department of 
Justice.45 

Under the new ancillary hearing procedure, the government, fol-
lowing the entry of an order of forfeiture is to publish notice of the 
order of forfeiture and its intent to dispose of the property. Direct 
written notice to interested third parties may serve as a substitute 
for published notice. Within thirty days after publication of notice 
or the receipt of direct notice, any third party asserting a legal in
terest in the property ordered forfeited may petition the court (the 
court having heard the criminal case) for a hearing to adjudicate 
the validity of his alleged interest. The hearing is to be held before 
the court alone. 

If possible, the hearing is to be held within thirty days of the 
filing of the petition,46 and the court may hold a consolidated hear
ing to resolve all or several petitions arising out of a single case. At 
the hearing, both the petitioner and the United States may present 

45 The same provision has been added to the criminal forfeiture statute for all drug felonies 
set forth in section 303 of the bill. 

46 The court may decline to grant a hearing, for example, if the petition fails to state any 
basis for relief described in this provision. 
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eviden~~ and wi~nesses, and cr~ss-examine witnesses who appear. 
In addItIOn to eYIdence and testimony presented at the hearing, the 
court may conSIder relevant portions of the record of the criminal 
case. This will allow the court to quickly dispense with claims that 
~ave already been cons~dered at trial, as for example, where the 
Jury has already determIned that the third party held the property 
only as a nominee of the defendant or that a transfer to the third 
party was a sham transaction. 
Pa~agraph (6) provides that a third party will prevail if his claim 

falls ~nto one. of two categories: first, where the petitioner had a 
legal Interest In the property that, at the time of the commission of 
the acts giving rise to the forfeiture, was vested in him rather than 
the defendant or was superior to the interest of the defendant· or 
second, where the petitioner acquired his legal interest after 'the 
acts giving rise to the forfeiture but did so in the context of a bona 
fide purchase for value and had no reason to believe that the prop
erty was subject to forfeiture.47 Since the United States will have 
already proven its forfeiture allegations in the criminal case 
beyond a reasonable doubt, the burden of proof at the hearing will 
be on the third party: However, the petitioner is held only to a pre
p.onderance of the eVidence standard. Following the court's disposi
tion of all third party petitions, or if no third party filed a petition 
within the time allowed, the United States would then have clear 
title to th~ prop~rty. This final provision attempts to address the 
problems IncreaSIngly encountered by the government in selling 
crimip.all>: ~orfeited property be~ause of concerns about the govern
men~ s ~~Ihty to co;nvey cle~r title to such property in the absence 
of a JUdICIal resolutIOn of thIrd party claims. 

A ~hird pa~t1 who fails to obtain relief under the new ancillary 
hearIng :proViSIon. or who does not file a petition for a hearing may 
seek eqUItable rehef from the Attorney General by filing a petition 
for .r~mission or mitigation of forfeiture. The Attorney General's 
deCISIOn on such petition shall not be subject to judicial review as 
is the case under current law. ' 

PARTE 

SECTION 303 

Sectio;n 303 of title III amends the Comprehensive Drug Abuse 
Pr~ventIOn and Control Act of 1970 48 by adding a new section 
whIch sets forth a criminal forfeiture statute that is to be applica
ble to all fel~ny o~fenses under t~e A~t. !,his statute is, in nearly 
all respects, Identwal to the RICO crImInal forfeiture statute as 
amended in section 302 of the bill. Currently, the CCE statute 49 
which punishes ~J:ose w~o ~ontrol a group of ~ve or more pers~ns 
w:h~ are eI?-gaged In c.ontln,ulng drug-related crImes, is the sole pro
v;sIOn of ~Itl.e 21, UnI.ted States Code, which provides for the sanc
tIOn of crImInal forfeIture. However, the civil forfeiture provisions 

47 The provision should be. construed to ~eny relief to third parties acting as nominees of the 
de~endant or who have knowmgly engaged m sham or fraudulent transactions. The standal·d for 
relIef reflects the principles concerning voiding of transfers set out in 18 U.S.C. 1963(c) as 
amended by the bill. ' 

48 21 U.S.C. 801 et seq. 
49 21 U.S.C. 848. 
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. d't the forfeiture of a variety 
of title 21 50 are qUlt~ broa1~ a:se;e[:ctuding the proceeds o~ ~rug 
of property us~d. In r~g 0 e , rtain advantages over crImInal 
transactions. CIVIl forfeIture ~as d':rd of p:roof is lower, the govern
forfeiture. For ex~mple, the'~h~eizure of the property, thus reduc
ment commences. l~S c£,se .Wl "" r disposition of forfeitable assets, 
ing the. oppor~unltles 0'1:' Imp ... ope hen rosecution is not possible as 
and ci'lll forfeIture may be u~ed ~ 't' PeOn the other hand, there 
where th~ defendant~wfe~i~ila fo~feit~r~ that could b~ avoi~ed if 
are certaIn drawbac ~ f eeking criminal forfeIture m all 
prosecutors had the op IOn 0 s 
major drug cases.. ding against the property 

Civil forfeiture is an ~n. r~m p.rocee ust be filed in each district 
'itself, and thus a separ~t~ ClV~~ ~ci~~:Ses of large drug trafficking 
in which the property IS oca e. be located in several districts. 
operations, forfeitable p~~Ptr~y ·ra%tions" must be filed in each dis
Thus, separate but para e c~vll ~ated" 'Criminal forfeiture, on the 
trict in which suc~ property lS~. ~nd therefore the jurisdiction 
other hand, is an ~n personam ac l~n, ro ert subject to criminal 
of the court to e,?-te:r orders affe~tlng'tbi! th: district in which the 
forfeiture is not lImIted to proper y Wl 
criminal case ~s tried. I t' to civil forfeiture are the same as or 

Where the Issues re a lng '11 rise in the prosecution of a drug 
closely r~h~.ted to those

f 
thit 'b\ ~udicial and prosecutive resources 

offense, It IS a waste .0 . va ua. e J oCAedings against property of 
to require separate CIvil forfeIture. f:nc; presented in the criminal 
the defendant even J~OUg~. the ;I~e civil forfeiture action. The for
case will be large~y . lSPOS~ lve 0 t of drug-related property would 
feiture of more slgnlfican . amoun s. considering the criminal 
likely be achieved i~t~h~ iU~~~e~!~;:~he forfeiture issue, and the 
case were also p.erml . e 0 have re ared the criminal case 
prosecutor an~ lnvestlgathor:s who anI e!pertise to an aggressive 
can more readIly apply ~ elr energy 
pursuit of criminal f~rfelture'h . for achieving the forfeiture of 

Thus, a more effiCIent mec .anlsm trafficking or of other proper-
a defendant's p:oceeds i~om h~s :~~rmit the criminal forfeiture. of 
ty he has used In the 0 e::se IS r date 4-he forfeiture action Wlth 
such property and t~ere y c?ns03~3 cre~tes such a mechanism. To 
the criminal prosecutlon. SectIOn .. of the title 21 criminal 
the greatest extent possib~e, th~. pro3Ml~Sthe bill parallel those of 
forfeiture statute ~e~ 0lt in ~s~~ ~~n provisions set out in section 302. 
amended RIC~ ~n~lf:rfeft~:~ ~tatute created in section 303 Aofbthe 

The new crlmln . 413 f th Comprehensive Drug use 
bill is t~ appear as secltlAont Th'o sta:ute is divided into the follow
PreventIOn and Contro c. IS 
ing subsections: . 
Subsection (a)-Property subject to criminal forfe~ture . 

( . th t th criminal forfeiture sanction cre-
Subsection (a) provlde~ ~'ll' e to apply to all drug felonies in 

ated in section 303 of Ct e 1 hIS . e Drug Abuse Prevention and 
titles II and III of the ompre enSlV 

50 21 U.S.C. 881. 
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Control Act. 51 The types of property which are to be subject to an 
order of criminal forfeiture are described in paragraphs (1), (2), and 
(3) of subsection (a). The first category of property is that which 
constitutes or is derived from the proceeds the defendant obtained 
as a result of the violation for which he was convicted. The same 
type of property is now subject to civil forfeiture under 21 U.S.C. 
881(a)(6). The reasons for using the term "proceeds" to define this 
type of property were discussed .supra in the context of the amend
ments to the RICO criminal forfeiture provisions. The type of prop
erty which is subject to criminal forfeiture under paragraph (2) is 
that which is "used, or intended to be used * * * to commit, or to 
facilitate the commission of" the offense for which the defendant 
was convicted. This is generally the manner in which property sub
ject to civil forfeiture is defined in 21 U.S.C. 881, although section 
881 refers to specific types of property such as vehicles, records, 
containers, and equipment. Subsection (a)(2) of the bill's criminal 
forfeiture statute, on the other hand, refers simply to "property" 
used in the violation. 

The description of property subject to criminal forfeiture which 
is set out in subsection (a)(3) carries forward that portion of the 
present CCE statute which authorizes the forfeiture of interests in, 
or which afford a source of control over, a continuing criminal en
terprise. 52 

Subsection (a) also emphasizes that the entry of an order of for
feiture is mandatory following conviction. The mandatory nature of 
criminal forfeiture was discussed supra in the context of the RICO 
forfeiture amendments. 

Subsection (b)-Meaning of term "property" 
Like 18 U.S.C. 1963(b), as amended in section 302 of the bill, this 

subsection of the narcotics criminal forfeiture statute makes it 
clear that property subject to criminal forfeiture may be real prop
erty or tangible or intangible personal property. 

Subsection {tc)-Third party transfers 
This subsection sets forth the same principles allowing the void

ing of certain pre-conviction transfers of forfeitable assets. It is 
identical to subsection (c) of the RICO forfeiture provisions as 
amended in section 302 of the bill. For further discussion of this 

51 The felony offenses under titles II and III of the Comprehensive Drug Abuse Prevention 
and Control Act are violations of 21 U.S.C. 841 (except first offenses involving Schedule V sub
stances and distribution of small amounts of marihuana for no remuneration); 21 U.S.C. 842 (in 
cases of repeat violations of certain more serious regulatory offenses); 21 U.S.C. 843 (which ad
dresses knowing and intentional violations concerning fraud and offenses involving counterfeit 
substances. and also the use of communications facilities in committing felonies under the Act); 
21 U.S.C. 844(a) (second offense of possession); 21 U.S.C. 845 (providing special penalties for dis
tribution to persons under 21); 21 U.S.C. 846 (attempt and conspiracy where the underlying of
fense was a felony); 21 U.S.C. 848 (continuing criminal enterprise); 21 U.S.C. 952 (importation of 
controlled substances); 21 U.S.C. 953 (exportation of controlled substances); 21 U.S.C. 955 (posses
sion of Schedule I or II or narcotic drugs on board vessels arriving in or departing the United 
Stat.es); 21 U.S.C. 955a (manufacture. distribution. or possession with intent to manufacture or 
dist.ribute controlled substances on board vessels); 21 U.S.C. 955c (attempt or conspiracy to 
commit a violation of 21 U.S.C. 955a); 21 U.S.C. 957 (export and import by certain nonregis
trants); 21 U.S.C. 959 (manufacture or difJtribution for purposes of unlawful importation); 21 
U.S.C. 963 (attempt or conspiracy to commit felony importation offenses of title III of the Act). 

52 The separate criminal forfeiture provisions of 21 U.S.C. 848 are repealed in section 305 of 
the bill. 
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provision, see the analysis concerning 18 U.S.C. 1963(c), as amend

l~d, supra. 
Subsection (d)-Substitute assets 

Subsection (d) of the new drug criminal forfeiture provision sets 
out the same provision authorizing the forfeiture or substitute 
'assets of the defendant as is included in the RICO forfeiture 
amendments in section 302 of the bill. For a further discussion of 
this provision see the analysis of section 302 above concerning new 

18 U.S.C. 1963(d). 
Subsection (e)-Presumption of forfeitability 

The extremely lucrative nature of drug trafficking is well estab
lished, and indeed is a primary reason why the forfeiture of the 
proceeds of drug transactions is necessary to effectively deter and 
punish such conduct. However, it is often difficult to produce direct 
evidence that particular property of a defendant constitutes, or was 
purchased with, such proceeds. There are certain circumstances 
which are indicative of the fact that particular property does repre
sent such proceeds. The purpose of subsection (e) is to establish a 
permissive inference that property is subject to forfeiture when 
such circumstances are established. 

As introduced, S. 829 did not contain this provision. However, 
the explanatory materials which accompanied the President's 
transmittal of this legislation to the Congress referred to such a 
provision. Thus its omission may have been inadvertent. Since the 
Committee determined that such a presumption would be extreme
ly useful in obtaining the forfeiture of the huge profits produced by 
illicit drug trafficking, it adopted an amendment inserting this pro
vision. This presumptIon is drawn from an analogous section of the 
forfeiture provisions of H.R. 3963, as passed by the House and 
Senate at the close of the 97th Congress. 53 

In order to invoke the inference set out in subsection (e) that par-
ticular property is subject to criminal forfeiture under the narcot
ics forfeiture statute of section 303 of the bill, two elements must 
be established by the government. First, the defendant must have 
acquired the property during, or within a reasonably related time 
after, the period during which he committed the violation for 
which he was convicted. Second, there must be no likely source for 
the property other than the violation. This second element is akin 
to the familiar "net worth" method of proof commonly used in tax: 
cases. Once these factors are established, the trier of fact may 
reject application of the presumption, or more accurately, the infer
ence set out in subsection (e) if it is not merited under the facts of 
the case or in light of evidence produced by the defendant which 
would bring into question its validity if it were applied. 

Framed as a permissive and rebuttable inference rather than a 
mandatory presumption, the presumption in subsection (e) would 

53 As previously noted, the President withheld approval of this measure for reasons unrelated 

to the forfeiture provisions. 
54 See Ulster County Court v. Allen, 442 U.S. 140 (1979). 

appear to meet constitutional requirements. 54 
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Subsection (f)-Protective orders 
. Subsection (0 authorizes the bng dorders and injunctions, re~~f::s t~ enter appropriate restrain-
on s, and takes other actions to e executIOn of performance 

ty that may be subject to criminaf~ot£~\ the ava~lability of proper
same as that provided in th I or el ure. ~~IS authority is the 
~ents to the RICO criminal e ... a~a ogous pro,?-sIOn of the amend
discussion of this protective !~d~~~ture ~t!itute III section 302. For a 
of that part of section 302 relating fro1VI8sUlonS'Csee the analysis supra 

S b 

. 0 ••. 1963(e). 

u sectwn (g)--U-rarrant of seizure 
This subsection of the new . . section 303 authorizes the cou c:~m~nal forfeiture statute set out in 

upon a probable cause showinr ~o ~ssue a warrant of seizure based 
tective order issued under su~' I;~t further determines that' a pro
assure the availability of the sec IOn (0 would ~ot be sufficient to 
property subject to forfeitu property .for forfeIture. The types of 
that are easily moved or c~~ In narcotIcs cas~s are often in forms 
spect to this type of propert c:~~d, or are hl~hl.y liquid. With re
be adequate to assure that Yihe y of a reS~ra:Inlng order Inay not 
event the defendant is convicted f~operty will ~e available in the 
for the government to seize the . r such cases,. It may be necessary 
It or transfer custody to the couft.operty and eIther take custody of 

Subsection (h)-Execution 
This subsection, which deals wi h order of forfeiture up to th t' t hatters after the entry of the 

foseiO'J' corresp?nds to prop~sed18 tua~ ~hi9~30(OPe.1l'ty is to ~e dis-
IOn of the bIll. Therefore the i" . as set out In sec-

be referred to with respect t 'thO anba ys~s of that provision should o IS su sectIOn. . 

Subsection /l,,)-D' 't' • ~ I • lSPOSl, wn of property 
. SubsectIon (1), which deals . h 

tIondof1P8roperty that has been~;de:dt}~r~ ~~ndcerning the disposi-
pose USC 1963(g) a t t' r el e , correponds to pro 
0 e analys~ ~f·that porti~~eo/tu m section 302 of the bill. Again-
8IOn applies to this subsection. he amended RICO forfeiture provi: 

Subs~ction (j)-~uthority of the Attorney General 
ThIs subsectIon, like the anal . RICO forfeiture provision set out ?gous t proVIsion of the amended 

at~s the authority of the Attorneln Gec Ion 35~2 of the bill, enumer
taln :r;natters concerning forfeitedY eneral WIth respect to cerFkitmg petitions for remission t:oP~ry·lhese powers include 
a ng ot?~r actions to protect th . n:I Iga IOn ?f forfeiture and 

compromIsIng claims concernin £"; e I~ erests of Innocent persons 

U
of ~ompensation, directing disP~Si~i!eltet r~p~rty, making award~ 

nlted States,56 and takin .n 0 orJ.elted property by the 
safeguard forfeited propertyg pa~~dr?prl!itted:r;neas~.u:es to maintain and Ing 1 s IsposltIon. 

55 As authorized in 21 USC 871 . Comprehensive Drug Abus . P . '. all functions vested in the Att 
Drug Enforcement Adminis~ratievebtIon and. Control Act of 1970 ha~~nbY Ge3yal under the 

56 Disposition of forfeited p on t y. regulation. See 28 C.F.R. 0.100(b) een e egated to the 
roper :y IS to be governed by 21 U.S.C. 881(e). 
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Subsection (k)-Appiicability of civil forfeiture provisions 
Subsection (k) provides that, except to the ext~nt. that the~ are 

inconsistent with provisions of the .proposed C~'l~l~al f wrfUtSC 
statute set out in section 303 of the bIll, the provISIons 0 ••• 
881(d) are to apply to criminal forfeitures under the proposed stat
ute The provisions of 21 U.S.C. 881(d) state that such matters as 
the' disposition of forfeite.d. pr<?perty and proceeds ~oh the sal~ 
thereof remission and mItigatIOn of forfeItures, an t e comprod mise of claims arising out of forfeiture actions are to be governe 
b the analogous provisions of the custom~ ~aws. C.~rrently, these 
a~ ects of the customs laws apply both to CIVll forfehures undt:.lr 21 
U.~.C. 881(a) and criminal forfeitures under the CCE statute (21 
U.S.C.848). 
Subsection (l)-Bar on intervention . 

Like subsection G) of the RICO forfeiture s~atute as. amended. In 
section 302 of the bill, this subsection bars Intervention by. t~lrd 
parties in the criminal case and provides th~t onc:e . the crlIlt~:l 
case is commenced any third party with a claIm. ariSIng ou~ 0 e 
forfeiture action should seek relief under the ancIllary hearing ~ril 
cedure set forth in subsection (0) rather than. file a!1y sepahfte CIV. 
suit against the United States. For further discUSSIOn of t . ~ proVlt sion see the analysis supra; of the analogous RICO proVlsIOn se 
forth in section 302 of the bIll. 

Subsection (m)-Jurisdiction to enter orders . 
Like subsection (k) of the bill's amendment ~f the RICO fcrfeltt ure provisions, this subsection simpl~ emphaslze~ththat the cduIo 

ma enter orders in a criminal forfeIture c:ase Wl ?u. ::egar . 
theY location of the property that may be sUbJ.ect to crimInal forfeIt-
ure or that has been ordered criminally forfeIted. 

Subsection (n)-Depositions 
This subsection authorizes the cou~t to ?rder. the taking of depo

sitions to facilitate the locat; on and IdentIficatIOJ?-. of proper~:y th8:t 
has been ordered criminal~y forfeit.e~ a~d to faClh~ate the ISPOSl
tion of petitions for remisSIOn or mItigatIOn of forfeltur~. !he fallie 
language appears as subsection (1) of the propos~d reVlslon 0 e 
RICO forfeiture provisions in section 302 of th~ bIll. See. the analy
sis of roposed 18 U.S.C. 1963 (1) Supra. Th~s auth?~lty supp e-
ments lhe authority to take testimony regardln~ Ple9tIt?SSCf016I8-
mission or mitigation of forfeiture now set out In . .. . 

Subsection (o)-Ancillary hearing to resolve third party claims 
This subsection sets forth the same ancillary hearin.g provision 

for 'udicial resolution of third party claims as that whlCl; appears 
as i8 U.S.C. 1963(m) section 302 of the bill. The ru;talysls of that 
part of section 302 should be referred to for explanatIOn of thIS pro-
vision. 

SECTION 304 

21 U.S.C. 824(f) provides for the for~eiture of controlled sub
stances that are held by a distributor, dIspenser, or manufacturer 
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of controlled substances whose registration has been revoked. This 
amendment to 21 U.S.C. 824(f) simply codifies the "taint" theory 
discussed supra. The principle that the interest of the United 
States in forfeited property vests at the time of the acts giving rise 
to the forfeiture is well established in the context of civil forfeit
ures. 

SECTION 305 

Section 305 of the bill simply deletes the separate criminal for
feiture provisions of the Continuing Criminal Enterprise statute set 
out at 21 U.S.C. 848. Criminal forfeitures arising out of a violation 
of the CCE statute are to be governed by the new criminal forfeit
ure statute set out in section 303 of the bill. 

SECTION 306 

Section 306 of the bill amends certain provisions of 21 U.S.C. 881, 
which provides for the civil forfeiture of a variety of drug-related 
property, and which also governs certain procedural matters both 
in civil forfeitures and in criminal forfeitures under the CCE stat
ute. 

The first amendment would add to the list of property subject to 
civil forfeiture set out in section 881(a) real property which is used 
or intended to be used in. a felony violation of the Drug Abuse Pre
vention and Control Act. This provision would also include an "in
nocent owner" exception like that now included in those provisions 
permitting the civil forfeiture of certain vehicles and moneys or se
curities. 

The amendments to subsections (b), (c), (d), and (e) of section 881 
are essentially technical or conforming amendments. As noted 
above, certain of these provisions apply not only to civil forfeitures 
but also to criminal forfeitures under the current CCE statute, 
since these provisions of section 881 refer simply to forfeitures 
"under this subchapter." To clarify the' applicability of these provi
sions to both civil and criminal forfeitures, appropriate clarifying 
language has been inserted. 

Section 306 also adds two new subsections at the end of section 
881. The first provides that all right, title, and interest in property 
which is subject to civil forfeiture under section 881(a) vests in the 
United States upon the commission of the acts giving rise to the 
forfeiture. As discussed above, this principle is well established in 
curnult law. The second new subsection to be t-.dded to section 881 
provides for a stay of civil forfeiture proceedings when the govern
ment has commenced a criminal case that involves issues the same 
as or rdated to those on which the forfeiture action is based. Gen
erally, the courts have been willing to grant such stays of civil for
feiture proceedings when the government has commenced a crimi
nal action concerning the same acts that have given rise to the for
feiture. 57 Absent such a stay, the government may be compelled in 

57 When both civil and criminal proceedings arise out of the same or related transactions, the 
government is, as a general rule, entitled to a stay of discovery in the civil action until disposi
tion of the criminal matter. See, e.g., United States v. One 1967 Buick Hardtop Electra 304 F. 
Supp. 1402 (W.D. Pa. 1969), and cases cited therein. ' 
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. di I prematurely as-

the context o~ t~e civil forfeiture actlOn to sc ose 
pects of its CrImInal case. 

SECTION 307 

ction at the end of title III of 
Section 307 si~ply adds a ~~: ~revention and Control ..;\ct to 

the ComprehenSIve Drug. ~b I forfeiture statute proposed In sec
make it clear that the . crll~l1na I cated in title II of the Act, ap
tion 303 of the b~ll, ~hlch r t~~l~ilt of the Act as well. Title III of 
plies to felony vlOlatlOns 0 1 . g the importation and exporta
the Act governs offenses concernln 
tion of controlled substances. 

SECTION 308 

h t bl of contents of the Com
Section 308 of the bill amends. tend ~ontrol Act of 1970 to :e-

prehensive Drug Abu~e pre~~nJI~~ :ections 303 and 307 of the bIll. 
flect the two new sectIons a e 

PARTC 

SECTION 309 

81( ) to achieve two purposes. First, 
Section 309 amends U.S.C. 8 G:neral may transfer d'rug-related 

it provides that the Atto~~~y 21 United States Code, to another 
property forfeited under 1 ~ t' ng State or local agency, pu-:suant 
Federal agency, or to aD: asslS 1 9 USC 1616) as amended In s~c
to section 616 of.the TarIffS~c; (1 nd io~ai law e~forcement ag~ncies 
tion 318 of the bIll .. Often, . a; ag investigations that result In for-

've significant asSIstance In ru there is presently no mech-
feitures to the United St~tes. Howev:r, may be directly transf~rred 
anism whereby the forf~lted p!ope~eY This amendment, in c~nJunc
to these agencies for theIr officdl u t' ited above will permIt such 
tion with the Tariff Act amen m~~n~e importa~t cooperation be
transfers and thereby shd~ld flaw enforcement agencies in ~rug 
tween Federal, State, an oca ent to 21 U.S.C. 881(e) provIdes 
investigations. The second aren~~y the United States in drug ~or
for the deposit of money AS re~ lZ;orfeiture Fund created by sectlOn 
feitures into the Drug sse s 
310. 

SECTION 310 

81 b adding a new subsection (j) 
Section 310 amends 21 U:.S.~. 8 eIr period a Drug Assets For

that would create, for.a trIal oU:-~ould be appropriated to ~ef!ay 
feiture Fund from whIch .n10ney . h forfeiture actions. (A slm~lar 
the mounting costs as~ocIate?- WIt ted in section 317 of the bIll.) 
fund for customs forfeItures IS ~~:a realized by the United States 
Presently, when any amounts d assets these amounts must be 
from the forfeiture of drfg-dlai~he Trea~ury. Therefore, they are 
deposited in the general un 0 ses of forfeiture in those. cases 
not available to defray t1:et edPe~h the forfeiture of a particular 
where the expenses assocl~ e Wlount realized by the sale of the 
piece of property exceed team . 
property. 
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Under new subsection (j), the amounts realized in profitable for
feitures would be deposited in a Drug Assets Forfeiture Fund 
which would be available, through the appropriations process, for 
payments, at the discretion of the Attorney General, for four speci
fied purposes. These purposes are: (1) the payment of expenses nec
essary to inventory, safeguard, maintain, advertise or sell the prop
erty, including payments for contract services or payments to State 
and local agencies which may provide these services; (2) payments 
for information or assistance relating to a drug investigation or 
leading to a forfeiture of drug assets; (B) the compromise and pay
ment of valid liens against forfeited property; and (4) disburse
ments to innocent persons in connection with the remissipn and 
mitigation of forfeiture. Reward payments from the fund in excess 
of $10,000 must be authorized by either the Attorney General, 
Deputy or Associate Attorney General Director of the Federal 
Bureau of Investigation, or the Administrator of the Drug Enforce
ment Administration. These rewards also may not exceed a maxi
mum of $150,000, or, in the case of a reward in a forfeiture case, 
the lesser of $150,000 or one quarter the amount realized by the 
United States in the forfeiture action. 

The authorized level of appropriations from the Fund for fiscal 
years 1984 through 1988 ranges from $10,000,000 in the first year 
to $20,000,000 in the last two years, but is not to exceed the total 
amount deposited in the Fund in the prior fiscal year. This appro
priation ceiling applies to money for the first three purposes of the 
Fund specified in subsection G)(I). For the fourth purpose-dis
bursements to innocent persons granted remission or mitigation of 
forfeiture-moneys may be appropriated from the Fund as may be 
necessary. Not less than four months after the end of each fiscal 
year, the Attorney General is to submit to the Congress a detailed 
report on the amounts deposited in the Fund and expenditures 
made out of moneys appropriated from the Fund. 

PARTD 

Part D of title III of the bill sets forth several amendlnents to the 
Tariff Act of 1930. These provisions govern the seizure and civil 
forfeiture of property under the customs laws, and are also applica
ble, by virtue of 21 U.S.C. 881, to seizure and forfeiture of drug-re
lated property. Briefly, these amendments provide for: (1) the ex
panded use of efficient administrative forfeiture proceedings in 
cases in which no party comes forward to contest a civil forfeiture 
action; (2) enhanced cooperation between Federal and State and 
local law enforcement agencies by permitting the transfer of feder
ally forfeited property to assisting State and local agencies and by 
providing clear authority for the discontinuance of Federal forfeit
ure actions in favor of forfeitures under State law; and (3) the cre
ation of a Customs Forfeiture Fund to be available to defray ex
penses associated with forfeiture actions under the customs laws. 

SECTION 311 

Section 311 amends 19 U.S.C. 1607, which in conjunction with 
sections 1608 and 1609 of title 19, United States Code, currently 
governs the procedures for the forfeiture of property valued at 
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$10,000 or less. Under these provisions, notice of the seizure of the 
property is to be published and written notice is to be given to each 
party who appears to have an interest in the property. If no party 
comes forward to contest the forfeiture, the property may be for
feited in an administrative proceeding pursuant to 19 U.S.C. 1609. 
If a party does contest the forfeiture and posts the bond required 
under 19 U.S.C. 1608, a judicial proceeding must be held regarding 
the forfeiture. Significant numbers of forfeitures under the drug 
and customs laws are uncontested. However, the more efficient ad
ministrative forfeiture proceeding is available only with respect to 
a limited number of these cases because the property involved fre
quently exceeds the current $10,000 valuation ceiling. Thus, in a 
significant number of cases, judicial proceedings are required even 
though the forfeiture action goes uncontested. In these cases, the 
overcrowding of court dockets often means a delay of more than 
one year befi..1re the case may be heard, and during this period of 
delay the property is subject to deterioration and the costs to the 
government in maintaining and safeguarding the property escalate. 
To address this problem, section 311 and other of the amendments 
set out in Part D amend current law to make administrative for
feiture proceedings available in uncontested cases involving: (1) 
property of a value of up $100,000; (2) any property the importation 
of which is prohibited (as under current law); and (3) any convey
ances used to transport illicit drugs. 

SECTION 312 

Section 312 amends 19 U.S.C. 1608 to increase the amount of 
bond which is to be fIled by a party wishing to contest the forfeit
ure of property subject to the provisions of 19 U.S.C. 1607 (i.e.., 
property valued at $100,000 or less, or conveyances of illicit drugs) 
in a judicial proceeding. Under current law, this bond is set at 
$250, an amount so low that it neither acts to discourage the filing 
of clearly frivolous suits nor reflects the substantial costs to the 
government in pursuing a judicial forfeiture. 5 8 As amended by sec
tion 312, the bond would be set at the lesser of $5,000 or 10 percent 
of the value of the property, but in no event less than $250. This 
increased bond is also a reflection of the fact that in light of section 
311's amendment to 19 U.S.C. 1607, the bond provision will apply 
to cases involving property of significantly greater value than 
under present law. Of course, the bond requirement is subject to 
the established authority of the courts to reduce or dispense with a 
required bond where a claimant is unable to post it. 

SECTION 313 

Section 313 amends 19 U.S.C. 1609 to provide for the deposit of 
the proceeds of the sale of property forfeited under the customs law 
into the Customs Forfeiture Fund established in section 317. 

58 The current $250 bond amount dates from 1844 when the limit on the value of property 
subject to administrative forfeiture was only $100. 
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SECTION 314 

Sectio~ 314 amends 19 U.S.C. 1610 to conform to h 
ments dI~cussed above regarding 19 U.S.C. 1607 A ~ e amend-
law, sectIOn 1610 requires a judicial forfeiture f~r :lln r~r e~~rrent 
fi~l:r19duby .tthed PSrtoctedurCes set out in .sections 1607 thr~ug11lo9~i 

, ni e a es ode Thus If th 1 f th 
seiz~d exceeds the limits desc~ibed i~ 19 US Ca 1u6e07° e proper~y 
sectIOn 311 of th b'll . di . . ' .. , as amended In 
whether the forf:it~r~ ~ J~n~~:fe~rfelture is required regardless of 

SECTION 315 

Sec.tion. 315 sets forth an amendment to 19 USC . . 
permIts, In certain circumstances the summary' i . }612, wh~ch 
asset, to conform with the amen<hnent to 19 sa e 0 a :wastIng 
above in relation to section 311 to "the bill. U.S.C. 1607, dIscussed 

SECTION 316 

t Secti~d 3i6 sets forth conforming amendments to 19 USC 1613 

Cu~~~ ;o;}~i:~:e W~~di!s~~bliss~~dinf~~~~f~~r~l~r~f~h~~bfn~o the 

SECTION 317 

Section 317 amends the Ta iff A t b . 

~t{~~1~!:~t~: ~:~~~~~eft~£~1~a~r~~~~~;l~ 
~i6.~~~~ 1i:rD~~ O~~F":r.ili~o;:~r!ts)li!t;r;;, ~~~~~ 

SECTION 318 

Section 318 creates a new section 616 of th T iff A 
1.616) to govern certain dispositions of £ £ ~t dar ct (19 U.S.C. 

:~o~ (~n~~~~~s Feed:r~ction permits the tr~~::e~ off~fr:i~:d ~~~;:~= 
part~cipated in the cas:g:'h~~h l~J~oa t~!a~e ,£r.local Sagbency.which 
prOVIdes for the discontinua f or el ure.. u sect~on (b) 
favor of State or local £ £ 'tnce 

0 a Fe,deral forfelt';1re actIon in 
clear the authority of th~r U~ti~d ~~o~ee~Infs. S~bsectIOn .(c) makes 

i:%s~~Z;~~~e~ ~~d!~ ~~~ocal. autho~i:fes °wh:: .:r f~~;eft~~:da~fZ 
notice to be given to all i~:~;~~~e~~ ~? s~bsedtI?n (d) provides for 
discontinuance of Federal proceeding~~ Ies 0 a VIse them of such a 

SECTION 319 

Section 319 amends 19 USC 1619 t . 
$150000 th' . . . 0 Increase from $50000 to 
.' e maxImum amount of a reward th t b' 'd 
Information leading to a forfeiture As u d a mta

l
y e Pal for 

. n er curren aw, however, 
59 The prug Assets Fund may be used in addition t . 

ment of hens and payments associated ~th .. 0 paym~ ~xp~mses and rewards. for pay-
CusJ:om . Forf~it1;lre Fund does not include th:::!d'diP ant mItIgatIon. when appropriate. The 
retams Its eXlstmg authority to make such payme ts lOra f Palurposes. but the Customs Service 

n ou 0 s e proceeds under 19 U.S.C. 1613. 



\ 

220 

the amount of such an award may not exceed one-fourth of the 
amount realized by the United States from the forfeiture. 

SECTION 320 . 

Section 320 adds a new section 589 to the Tariff Act which de
scribes the law enforcement authorities of customs officers. In par
ticular, this new provision will cure certain gaps in the current 
arrest authority of customs officers. Statutory arrest authority of 
customs officers is now confined to violations involving a limited 
number of statutes.60 Customs officers making arrests for export 
violations, assaults on customs officers, and other Federal felony 
violations must rely on various State laws conferring arrest authOl'
ity on private persons ("citizen's arrest" authority) unless State 
law confers peace officer status on them. 61 This reliance on fifty 
different State laws is confusing and inconsistent with the authori
ty conferred upon other Federal officers. In other instances where 
customs officers have been charged with the responsibility of pro
tecting Federal property and employees, it has been necessary that 
they be sworn in as deputy United States Marshals to assure that 
they have adequate law enforcement powers. 6 2 This procedure has 
proven to be inefficient, cumbersome, and inadequate. 

The new section of the Tariff Act added by section 320 of the bill 
would authorize customs officers to make an arrest without a war
rant for any offense against the United States committed in the of
ficer's presence or for any Federal felony committed outside the of
ficer's presence if the officer has reasonable grounds to believe the 
person to be arrested has committed or is committing the felony. In 
addition, this new provision carries forward the existing authority 
set out in section 7607 of the Internal Revenue Code 63 for customs 
officers to carry firearms, execute and serve arrest and search war
rants, subpoenas, summons, and court orders. 

SECTION 321 

Section 321 amends several sections of the Tariff Act to provide 
that the seizure and forfeiture of aircraft is treated in the same 
manner as the seizure and forfeiture of other conveyances. Other 
amendments to the Tariff Act in preceding sections of Part D of 
title III provided for the same change. 

SECTION 322 

Section 322 amends 19 U.S.C. 1644 to correct an outdated refer
ence to 49 U.S.C. 177 by substituting a reference to the currently 
applicable provision of the Federal Aviation ,Act. 

, 
60 A customs officer has authority to arrest without a warrant for violations of the narcotic 

drug and marihuana laws under section 7607 of the Internal Revenue Code, for violations of the 
navigation laws if committed in the offic-er's presence, and for violations of revenue laws under 
19 U.S.C. 1581. 

61 United States v. Swarovski, 557 F.2d 40 (2d Cir. 1977); United States v. Heliczer, 373 F.2d 
241 (2d Cir. 1967), cert. denied, 388 U.S. 1917 (1967). 

62 This occurred, for example, in the case of the Federal air security program and the "Cuban 
Freedom Flotilla" program. 

".; This provision of the Internal Revenue Code is repealed in subsection (b) of section 320 of 
the bill. 

-----------------------------------------,~---~ -~------
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SECTION 323 

Section 323 adds a new section 600 . 
clear that all seizures effected b ~o the Tariff Act to make it 
erned by sections 602 throu h 669 cus oms of~cers are to be gov
procedures for seizure are pr~vided. of the Tariff Act unless other 

24-038 0-83-15 
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TITLE IV-OFFENDERS WITH MENTAL DISEASE OR DEFECT 

INTRODUCTION 

Title IV of the bill amends various provisions of title 18, United 
States Code, and the Federal Rules of Criminal Procedure relating 
to the insanity defense and the procedures to be followed in Feder
al courts with respect to offenders who are or have been suffering 
from a mental disease or defect. The legislation includes a defini
tion of the insanity defense that will substantially narrow the defi
nition, which has evolved from case law, presently applied in the 
Federal system. Title IV also provides that the defendant shall 
have the burden of proving the insanity defense by clear and con
vincing evidence and prohibits expert opinion testimony on the ul
timate legal issue of whether the defendant was insane. Title IV 
sets out procedures for determining competency to stand trial. 
Most significantly, title IV, for the first time in the Federal system 
outside of the District of Columbia, establishes a procedure for com
mitting a defendant who is found not guilty only by reason of in
sanity. Under this procedure, the defendant is committed to a 
mental hospital for evaluation and continued custody in the event 
he or she remains so mentally ill as to present a danger to the 
community. 

Ma.ny of the provisions in this title have evolved over a number 
of years in the context of efforts of the Senate Committee on the 
Judiciary to modernize the Federal criminal code. 1 More recently, 
extensive hearings have been held focusing primarily on the insan
ity defense itself and related issues. 2 

The difficulties experienced under the current Federal insanity 
defense center on three major areas: (1) the definition of the de
fense; (2) the burden of proof; and (3) the scope of expert testimony. 

The problems presented by a defense, such as insanity, that in
volves the introduction into evidence at trial of inherently impre
cise expert testirnony, and the potential for jury error when consid
ering the same, can be appreciated by a consideration of what is 
prone to happen at a typical trial in which the defendant raises the 
insanity defense. As described by the Department of Justice in tes
timony on S. 829: 3 

[l]n a trial involving the insanity defense, the defend
ant's commission of the acts in question is commonly con
ceded or at least not seriously contested. Instead the trial 

1 See, e.g., S. 1630, subchapter B of chapter 36, as reported; S. Rept. No. 97-307, 97th Cong., 
1st Sess., pp. 95-108, 1191-1213 (1981). 

2 The Insanity Defense, Hearings before the Committee on the Judiciary, United States 
Senate, 97th Cong., 2d sess. (1982); Limiting the Insanity Defense, Hearings before the Subcom
mittee on Criminal Law of the Committee on the Judiciary, United States Senate, 97th Cong., 
2d sess. (1982). 

3 Crime Control Act Hearings (statement of the Department of Justice, pp. 55-56). 
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centers around the issue of ins't d th 

~;~o::~:~~IYdJr:!'~.:[.~~t~}s ~o ~ff:r :¥~i~f:; 
Jury and for society, the terms us~d i or una y or the 
the defense-for example th t " n any. state~ent of 
nia"-are often not defi d e erm paranOId schlzophre-
disagree on their meani~~e Inan~d ~f.e e~1.erts themselves 
do not agree on the extent a. 1 lon, ~ experts often 
~endtal disorders that have t>e!hi~~e~:~~Y~~h:~~ern~ °E 
Ina equate personality," and "ab al . re~la, 

i~lfi:e D~~~~r~ r982.ns~t::e: i,f:{~ri: 
"[t1he line Cb!:~~~!~n. on ~he: ins~nity defense noted that 
~ot resisted is probabl;r~~s~h~~~~:~~:s~h atnd

b 
atn impuls~ 

lIght and dusk." a e ween tWl-
Since the experts th I '. 

~~~~ ~~n~:ra~:~fe of th~~:r~: ~~:J~odid:fn~efu~n~e~~~d~ 
the. defe.ndant' s act~s t~u~~~~{l °f~e~tya~icUladr sttate on 
thel~ opInion to th . h owe 0 state 
defe:~dan~'s sanity-=d~;~~~lt W~~;~~h~t ill;eiti?n 0lf ~he 
an InsanIty defense are arduous . rIa s lnvo Vlng 
all, thoroughly confusing to the ~u~xPin~{ve, and ~orst of 

::~!~f ;;~h:f~: vt":~YiSi~~t {to m~dr!.~~n~lIib: 
prising that the J'u ' d .Y. possIble. Thus, It IS not sur
b th ry s eCISlOn can be strongly infl d 

y e procedural question of which . d t uence 
burden of proof on the question of ins~lit;. mus carry the 

THE INSANITY DEFENSE AND RELATED ISSUES 

1. Present Federal law 

a. The defense 

Th~oS~~~~~Co~~~er enacted legislation on the insanity defense 
the courts of appeatasa~dn~h~~~ left ~evelopment of standards t~ 
gradually broadened the defense Cour s, over many years, have 

The foundation of the d fi . . 
case,4 in which the "right_w~~:gS,~ tWe ats est~bltlshded in M'Naghten ~ 

s was In ro uced' 
To establish a defense on the d f' . . . 

be clearly proved that at the foun f °thlnsanlty,. l~ must 
the act the t' lme 0 e commItting of 
defect df reas6:,r lro!C~~::~S;~f t~abou.ridg under such a 
the nature and qu rt f th e mIn, as not to know 
did know it, that h~ ldld °not ~act ~e was dd~ing; or, if he 
wrong. ow e was OIng what was 

The next step was the wid d d . 
tion test, exculpating a defe~a~e~ h op~on of an additional voli-
and that it was wrong but whos~ a~' 0 e'Y wdhat he was doing 

, lOns were eemed, because of 
4 Clark & F. 200, 8 Eng. Rep. 718 (House of Lords, 1843). 
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mental disease, to be beyond his control. 5 This is sometimes called 
the "irresistible impulse" addition to the M'Naghten test. However, 
because its formulation frequently does not require that the abnor
mality be characterized by sudden impulse as opposed to brooding 
and reflection, it is more appropriate to term it a "control" or "vo
litional" test. 

A third stage was the repudiation of both M'Naghten and its voli
tional supplement by the famous decision of Durham v. United 
States. 6 There, the court enunciated the formulation: "[A]n accused 
is not criminally responsible if his unlawful act was the product of 
mental disease or mental defect."7 The court did, not define the 
terms of the new rule in that decision. After numerous appellate 
opinions, refming, clarifying, expanding, and lim;.ting Durham over 
a period of eighteen years, . the District of Co~umbia circuit over-
ruled it in United States v. Brawner. 8 , ' 

Meanwhile, the other Federal courts of appeals, with some modi
fications and hesitations, had moved from J~'Naghten and its voli
tional modification to the, proposal of the American Law Institute's 
Model Penal Code, which provides that ?[a] person is not responsi
ble for criminal condl;'l:ct if at the time/of such conduct as a result 
of mental disease or,defect he lacks svlbstantial capacity to appreci
ate the criminality' of his conduct /6r to conform to the require
ments of law."9 . Adoption of thf,i. A.L.I. formulation marks the 
fourth and latest stage of develo.rlment of Federal decisional law on 
the subject, ,although minor differences among the circuits continue 
to exist. 1 °,In the Brawner c~ge, supra, the District of Columbia Cir
cuit joined the other circujits in embracing this approach. 

. b. Burden of proof" 
Under current Fe!i~~al law, once the defendant raises the issue 

of insanity, the gqrJernment has the burden of disproving the de
fense beyond a reasonable doubt-i.e., the government must prove 
by the standard indicated that the defendant was able, insofar as 
his mental health was concerned, to distinguish right from wrong 
and had the capacity to control his criminal behavior. This rule 
stems frOIn the nineteenth century case of Davis v. United 
States. ll The rule has been held in Leland v. Oregon to establish 
"no constitutional doctrine, but only the rule to be followed in Fed
eral courts." 12 In Leland, the court rejected a challenge under the 
due process clause to a State rule that required the defendant to 
prove insanity beyond a reasonable doubt. Leland was reaffirmed 
by the Supreme Court in Patterson v. New York,13 which sustained 

5 See Davis v. United States, 165 U.S. 373, 378 (1897). 
6 214 F.2d 862 (D.C. Cir. 1954). 
7Id. at 874. 
8 471 F.2d 969 (D.C. Cir. 1972). See generally Symposium on United States v. Brawner, 1973 

Wash. U.L.Q. 17-54. 
9 Model Penal Code, § 4.01 (P.O.D. 1962). 
10 The positions of the various circuits are surveyed in United States. v. Brawner, supra note 8 

at 979-981. The most notable departure from uniformity is the Third Circuit, where the court 
has eliminated the cognitive aspect of the A.L.I. test. See United States v. Currens, 290 F.2d 751 
(3d Cir. 1961); cf. Government of Virgin Islands v. Bellott, 495 F.2d 1393 (3d Cir. 1974). 

11160 U.S. 469 (1895). In Davis the court was principally concerned with the trial judge's in
struction that seemed to place on the defendant charged with murder the barden of disproving 
that he acted with malice aforethought. 

12 343 U.S. 790, 797 (1952). 
13 432 U.S. 197 (1977). 
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a different affirmative defense . t b . 
ins~ity defense issue resolved' i: f:r I Mt7: g the ana~ogy to the 
Un~ted States,14 the Supreme Court a~.. ~l reciently, In Jones v. 
defendant could be required to p' CI I~ . an '. observed that a 
standard than a preponderance of rfh'e I'd InsanIty by. a. higher 
that the question of which party-th e eVI ence. Thus, It IS clear 
ant-should bear the burden f e governI?-ent or the defend
well as the appropriate stand 0 dProof on the Insa!1ity defense, as 
sions beyond the power of Con:e~s a[~ 1:~tft~onStItutional dimen-

C. The scope of expert testimony 
Under current law the sco ft· 

trists or other mental'health pe 0 ~xper testImony by psychia-
claimer that "testimon in th:t:erts IS gover~~d by tl;1e cryptic dis
erwise admissible is n~ objectio~r~l of ban opInI.on or Inference oth
m.ate issue to be decided by the trie~ ofc£u~~, it5 erFhbraces an ulti
wItness may testify about so-called "ulfc . t" . us, the expert 
whether or not the defendant . . I~~ e ".Issues, such as 
lacked the capacity to distin~: I~ ~Iht1InlOn Insane," "sane," 
the capacity to ttconform his behaviorI1 throm ~ong," or lacked 
as well as about the defendant's r o. e reqUIrement of law," 
sis, and related clinical condition~entalillness, psychiatric diagno-

2. Provisions of the bill, as reported 
H Secti.on 401 of the bill provide that title IV . 
InsaD:Ity Defense Reform Act of 1983." may be CIted as the 

Co~~c~~odet~e ~~ds a new secti<?n 20 ~o title 18 of the United States 
and to shift the b~~d~~ °t/~~OI;~~Ith d1eEse

d
for Fede~al off~nses 

the new section would provide: e e en ant. In Its entIrety 

§ 20. Insanity defense 

t~ (~ ~!~~~:"'u~::~Y~!d:r~ s:!~:afve defense 
~~e d~~et,;'d':tm:ission "\;hef acts constituting :;, of'i.,!ee 
gh!e~;o:'::fu~:,I~h~~E~~M~!t~e~;t::n!~dd ~~~; ~~ 
not otherwise constitute a d~fense. Isease or e ect does 

pr~d~~:lli:Nd~fe~:°of in~t;fb~d~::~~eC?onUV1r~neCD: of 
eVI ence. Ing 

S.1~6l~~ifh~tdif~erence between th~ statement of the defense in 
the volitional poiti~~e~}l~h:~~~i~ In t~~t.Fediral courts is that 
Model Penal Code is eliminated Th ve-vo 1 I<?na test of the ALI 
~earings, 16 concluded that it . e C~mmittee,. after extensive 
tIonal. portion of the test. was approprIate to elImInate the voli-

WhIle there has been cr't' . f th H' 

test, the Hirresistible impul~~~I~~r~ of th right-wtroFng" M'J::lagh~en 
____ ._. e curren ederal InsanIty 

:: R YS7'0-4 (Fdecided June 29, 1983) (slip opinion) 
16 u e l ederal R.ules of Evidence. . 

See hearmg on the Insanity defense, supra note 2. 
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defense has received particularly strong criticism in r~cent years. 17 
Conceptually, there is some appeal to a defense .predlcated ?n lack 
of power to avoid criminal conduct. If one co:r;celves the maJor pur
pose of the insanity defense to be the exclusIOn of the no~.deterra
bles from criminal responsibility, a control test seems deSIgned to 
meet that objective. Furthermore, notions of retributive punish
ment seem particularly inappropriate with respect to one powerless 
to do otherwise than he did. ... 

A stong criticism of the control ~est, h?wever~ IS. as~oClated WIth 
a determinism which seems domInant In the thInkIng of m~ny 
expert witnesses. As noted by D~vid Robinson of Geor~e WashIng
ton University "[m]odern psychIatry has tended to VIew man as 
controlled by ~tecedent hereditary and environmental factors." 18 
Freud once wrote, for example: 19 

I have already taken the liberty of pointiI?-g <?ut to yo.u 
that there is within you a deeply rooted behef In pSYChIC 
freedom and choice, that this belief is quite unscientific, 
and that it must give ground before tha claims of deter
minism which governs even mental life. 

In their widely recognized text,20 Doctors Frede:ick C. Redlich 
and Daniel X. Freedman the Dean of the Yale MedIcal School and 
Chairman of the Psychiatry Department, University of Chicago, re
spectively, stated: 

As a technology based on the behavioral and biological 
sciences, psychiatry takes a deterministic: point of view. 
This does not mean that all phenomena, In our field can 
be explained, or that there is no uncer~ainty. It II?-er~ly 
commits us to a scientific search for rehable and SIgnIfi
cant relationships. We assume causation-by which we 
mean that a range of similar antecedents in both the orga
nism and environment produces a similar set of conse
quences. 

Such a view is consistent with a conclusion that all.criminal con
duct is evidence of lack of power to conform behaVIor to the re
quirements of law. The control tests and volitional standards thus 
acutely raise the problem of what is r:neant by lack of J?ower to 
avoid conduct or to conform to the reqUIrements of law whICl?- leads 
to the most fundamental objection to the control tests-theIr lack 
of determinate meaning. . .' 

Richard J. Bonnie Professor of Law and Director of the Institute 
of Law, Psychiatry ~d P~blic P~licy at the University of Vir~nia, 
while accepting the moral predIcate for a control test, explained 
the fundamental difficulty involved: 21 

Unfortunately, however, there is no scientific basis fo.r 
measuring a person's capacity for self-c~ntrol or fOl: ca~I
brating the impairment of such capaCIty. There. IS, In 

17 See generally, hearings supra note 2; S. Rept. No. 97-307, supra note 1 at 96-108. 
18 Hearings The Insanity Defense, supra note 2 at 73. 
19 Introduct~ry Lectures of Psychoanalysis, pp. 86-88 (1923). 
20 The Theory and Practice of Psychiatry, p. 79 (1966). 
21 Hearings, The Insanity Defense, supra note 2 at 276-277. 
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short, no objective basis for distinguishing between offend
ers who were undeterr.able and those who were merely un
?eterred, betwe~n the Impulse that was irresistible and the 
Impul.se not reSIsted, or between substantial impairment of 
c~paClty and some l~~ser impairment. ~atever the pre
CIse terms of the volItIOnal test, the questIOn is unanswer
~hle-or c.an be answered only by "moral guesses." To ask 
It at all, In my opinion, invites fabricated claims under
m~nes .equal administration of the penal law, and ~ompro
mlses ItS deterrent effect. 

Professor Robinson states the same idea as follows: 22 

No test is available to distinguish between those who 
cannot and those ,,:ho wi~l ~ot ~onform to legal require
ments. T1;e result IS ~n InvltB;tIOn. ~o semantic jousting, 
metaphYSICal speculatIOn and IntUItive moral judgments 
masked as factual determinations. . 

Similarly, The Royal Commission on Capital Punishment stated: 23 

Most lawyers hav~ consistently maintained that the con
cept of an "irres.istibl.e". o~ "unco:r;trollable'; impUlse is a 
dangerous one, SInce It IS ImpractICable to distinguish be
tween those impUlses which are the product of mental dis
ease and those whic~ are the product of ordinary passion, 
or, where m~ntal. dlse~s~ eXIsts, be~ween impulses that 
may be genumely IrreSIstible and those which are merely 
not resisted. 

A brief b~t per~e:ptive discussion of the problem is contained in 
the conc~rrlng opInIOn of Mr. Justice Black, joined by Mr. Justice 
H:;rl~n, In Pow.ell v. ~exas,24 upho~ding the constitutionality of 
~rlmlnal penaltIes apphed to alcoholIcs whose public drunkenness 
IS alleged to be beyond volitional control: 

When we say that appellant's appearance in public is 
caused not by "his own" volition but rather by some other 
force, .we are cl.early th!nking of a force which is neverthe
less hIS except In some special sense. The accused undoubt
edly commits the proscribed act and the only question is 
whet1;er the act can be attributed to a part of !this" per
s?nalIty that should not be regarded as criminally respon
SIble. 

* * * * * 
[T]he quest~on. whether ~n act is "involuntary" is, as I 

have al;eady IndICated, an Inherently elusive question, and 
on~ whICh the State may, for good reasons wish to :regc.trd 
as Irrelevant. 

22Id. at 72. 
23 1949-1953 Repr.lrt, p. 80. 
24 392 U.S. 514 .. 640, 544 (1968). 
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. . A . tion also has commented on The American PSyc~I~tric tSSOCIa ide adequate information to th bTty of expert Witnesses 0 prov._ 25 
e a 1 ~ • h· t in the current insanIty test: 

resolve Issue In eren . 1 al standards 
The apove ~ommentary ~~~~c~~;n!et:: t~~t given the 

for an InsanIty defhI?-s~]. knowledge psychiatrists cannot 
present state C?f gfPsylc t

la {~ony relevant to determining a 
present meanln u e~ 1 reciation of his act. Many 
defendant's understandIng ~~vi~hat psychiatric informa
psychiatrists, however, .b~ 1 hether a defendant under-
tion relevant to df~mlnlngnd whether he appreciated its 
stood the natu~e 0 s af 'bie and has a stronger scientific 
wrongfulness, IS more {e d~es psychiatric information rele
basis than, for exadm ~ e'd t was able to control his behav
vant to whether a e.1en aI?- . ·bl· 1 and an im
. The line between an IrresistI e Impu Sth that be~o~ise not resisted is probably no sharper an 
t een twilight and dusk. . 
w. . 829 this Congress, the AmerI-

Finally, dur';I1g. th~ !'~hrmJ:ti"o~! Association of At~0r:'eys 8 Gen
can Bar AssOcIatIOn,. i D· t ·ct Attorneys AssoCIatIOn 2 ex
eral,27 and the NatIOna. I~h~ insanity defense in thi.s fas~ion 
pressed support for narrowmg . d in the preceding dISCUSSIOn. 
for essentially tI:-e reasonsb~um~fr:~trol tests is not sufficient.ly 

The indetermInacy. pro em f ental disease or defect. The ~IS
mitigated by the r~qulreme~ts °es:t in all of the statements of 1I~
ease or defect requIrement IS pr d fi ed however Primary reh
sanity defenses .. It is almost neve:x :rf te~timony, ~pparently be
ance i::; ?onv:enlently plade~ o~ th~t there is a medical cons~ns~s 
cause It IS Widely assume t Irs, d second that this meanlng IS 
on the meaning of these erms'thand Neither assumption is en-relevant to the legal purposes a . 

tirA~D~~~tRedlich and Freedman point out: 29 • • 

. t ' parlan"e psychiatry IS In older texts a.nd In. curren ~i~ with';;ental diseases 
often defined as the s~Idnce de che g Since these are terms 
and illnesses of the mm ~r PS~al . concepts of soul and 
reminiscent of the metaphysl : d· d r * * * Medi-

. . £ to speak of behavIOr Isor e . h 
SPIrlt, we pr~ eb1 d· es of the brain cannot, for t e 
cally recognlZa e Iseas d· behavior disorders. 
most part,;e demo~h~:etedifficulties psychiatrists are s~p-

What, t en, are 11 d behavior disorders? DefYIng 
posed to treat, tha so-ca e £ to the presence of certain easy definition, the term re ers 

. . As . t' Statement on the Insanity Defense, p. 14 (as approved by 25 American PsychiatrIC socIa Ion 

th;,~.rme ,,&"';;:o\"r~t ~": ~';:;"ent of tt:,,~e.:i"li::, ':r.~~~".::'il.'l~~' ~tX-t~bf.e~ 
27 fd ( tatement of Leroy S. ZImmerman on G ral also recommended the es IS ~ s 6f The National Association of Attorneys 'llenThe Committee believes that this ap-'!~~' of; additional venlt,u':\o~jir, t:~t~:;!,~ ~~t ,elieve the gove<n.re~!~\~~"t."~t~r. 

~f~~~~~~:~l~!~~t ~~t:he <?ffense includi~g an~:e:r~s~~~:~tt'dir~~t ~elated to whether nate confusing psychiatrIc testImony on ?- WI e r . 
the defendant understood ~he naEture ~;~ a'Lts'Miller, Jr. on behalf of the National DistrIct At-

28 fd (statement of PresIdent- leet wm. 
. As ~. t' pp 15-16). 1 

torneys socla Iond, Pro' t' fPsvchiatry supra note 20 at . 
29 The Theory an c we 0" , 
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behavior patterns * * * variously described as abnormal, 
subnormal, undesirable, inadequate, inappropriate, mala
daptive or maladjusted-that are not compatible with the 
norms and expectations of the patient's social and cultural system. 

The Committee also included language in section 20 explicitly 
providing that mental disease or defect other than that which ren
ders the defendant unable to appreciate the nature and quality or 
wrongfulness of his acts does not constitute a defense. This is in
tended to insure that the insanity defense is not improperly resur
rected in the guise of shOwing some other affirmative defense, such 
as that the defendant had a "diminished responsibility" or some 
similarly asserted state of mind which would serve to excuse the 
offense and open the door, once again, to needlessly confusing psychiatric testimony. 

The provision that the mental disease or defect must be "severe" 
was added to section 20 as a Committee amendment. As introduced 
in s. 829, the provision referred only to a llmental disease o:r 
defect." The concept of severity was added to emphasize that .aon
psychotic behavior disorders or neuroses such as an "inadeq'-!ate per
sonality," "immature personality," or a pattern of "antisocial ten
dencies" do not constitute the defense. The Committee also intends 
that, as has been held under present case law interpretation, the 
voluntary use of alcohol or drugs, even if they render the defend
ant unable to appreciate the nature and quality of his acts, does 
not constitute insanity or any other species of legally valid affirrnative defense. 3 0 

Significantly, the bill as reported shifts the burden of proof of the 
insanity defense to the defendant, Who must demonstrate, by clear 
and convincing evidence, that his severe mental disease or defect 
caused him not to appreciate the nature and quality or wrongful
ness of his acts. More than half of the States now place the burden 
of proving insanity on the defendant, albeit often by a preponder
ance of the evidence standard. As previously noted, the Supreme 
Court in Jones v. United States has made it clear that placing this 
burden of proof on the defendant under a standard of clear an.d 
convincing evidence is constitutionally permissible. The Committee 
agrees completely with the observations of Edwin Miller on behalf 
of the National District Attorneys Association: 31 

A most vital feature of this Act is the allocation of the 
burden of proof of insanity to the defendant. The most 
widely criticized aspect of the insanity law in some juris
dictions is the impossible burden sometimes placed on the 
Government of proving someone's sanity beyond a reasonable doubt. 

* * * * * 
30 See, e.g., United States v. Moore, 486 F.2d 1139 (D.C. Cir.) (en bane), cert. denied, 414 U.S. 

980 (1973); see generally, Powell v. Texas, 392 U.S. 514 (1968). Of Course, intoxication may negate 
a state of mind required for the commission of the offense charged. See the discussion of S. Rept. No. 97-307, supra note 1 rat 108-109. . 

31 Supra note 28 at 16-17 . 
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[T]he. overwhelming majority of American jurisdictions 
recognize that the evidence of the defense of insanity 
should be produced by the defendant. * * * It is an affirm
ative defense to legal and morel responsibility. It says, 
"even if I did it, I'm not re!:!ponsible." As such, it is entire
ly proper that the defendant have the burden of establish
ing non-responsibility. A defendant is required to present 
the evidence in all other affirmative defenses and this is 
particularly fitting in the case of insanity. Such evidence 
is peculiarly available, if at all, to the defendant. On the 
other hand, evidence to establish sanity-beyond any rea
sonable doubt-is frequently unavailable to the prosecu-

tion. I have heard judges, prosecutors and defense counsel 
roundly denounce the Herculean task of requiring the 
Government to prove anyone is not insane beyond a rea
sonable doubt. The single most attractive provision of this 
Act is to fairly require the accused to prove his sanity by 
the lesser standard of clear and convincing evidence. 

The standard of proof-clear and convincing evidence-is, of 
course, a higher standard than a mere preponderance of the evi
dence.32 The Committee is of the view that a more rigorous re
quirement than proof by a preponderance of the evidence is neces
sary to assure that only those defendants who plainly satisfy the 
requirements of the defense are exonerated from what is otherwise 
culpable criminal behavior. 

With respect to limitations on the scope of expert testimony by 
psychiatrists and other mental health experts, section 406 of title 
IV of the bill amends Rule 704 of the Federal Rules of Evidence to 

provide: 
No expert witness testifying with respect to the mental 
state or condition of a defendant in a criminal case may 
state an opinion or inference as to whether the defendant 
did or did not have the mental state or condition constitut
ing an element of the crime or of a defense thereto. Such 
ultimate issues are matters for the trier of fact alone. 

The purpose of this amendment is to eliminate the confusing 
spectacle of competing expert witnesses testifying to directly con
tradictory conclusions as to the ultimate legal issue to be found by 
the trier of fact. Under this proposal, expert psychiatric testimony 
would be limited to presenting and explaining their diagnoses, such 
as whether the defendant had a severe mental disease or defect 
and what the characteristics of such a disease or defect, if any, may 
have been. The basis for this limitation on expert testimony in in
sanity cases is ably stated by the American Psychiatric Associ-
ation: 33 

32 See generally, Addington v. Texas, 441 U.S. 418 (1979). 
33 American psychiatriC Association Statement on the Insanity Defense, supra note 25 at 18-

19. See also, Hearings, Limiting the Insanity Defense, supra note 2 at 256-258 (statement of Dr. 
Loren Roth, University of Pittsburgh) and 272-273 (statement of Dr. Seymour L. Halleck, Univer~ 
sity of North Carolina. 
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[I]t is clear that psychiatrists are t' .. 

~~t~~tit:~f e~~~~t~e tC\t": ;~;t;~~p~~~!~t:r.f!t 
!;,r,;t ti;:" d!fe!.t~",';:,~t m'::t~lal informatio~ a,,;d op"f"io~ 
explain in detail the reason state ~nd mO~IvatlOn and to 
conclusions. When, however f~t!llS t m~dICa\~psychh~tric 
are formulated by the law a~d pu~~a ~h Issue que~tlOns 
who ~ust then say "yea" or "na "~h e thxpert 'vltne~s 
ness IS required to make a lea . y, . en e expert Wlt-

~~~:~~~l\ 1A? medical confe~~ lb~cin~:e~d :~~eh:f~; 
relationship be:W~e~a:ed~~~i~~~~~~t~am~l' thi probable 
co~structs such as free will. These imp:n . e~bal °lr mor~ 
lOgIc made by expert 't rmiSSI e eaps In 
omitted.] Juries thus fi~de~~~~~~I!~:elI~e j~ry'lFootnolte 
sory and seemingly c t d' t ~:mlI~.g 0 conc u
that defendants are eith~r r:7s~~~;~ ~~'ychlat~Ic testimony 

~:'a~~ ~f ~ai~:ejo~he releyant legar t.~~S;: ~~f~~ ~ 
and, we ~el~evf', pos:ib~~n:~~~~i~aid~f~~d~;~s )~f~~rt~y 
fa:': p~cl:Fa:;is~3~~:::t,~u~o:~e ~:~~cuti~n and 'de. 
exte~t of mental disorder exhibited by the danfid edven the 
the tIme of the act. e e en ant at 

Psychiatrists, of course m t b . fully about the defendant'~ d' us . e permItted to testify 
tivation (in clinical d Iagnosls, mental state and mo
the alle ed act s ~n comm~msens~ terms) at the time of 
the uUi~ate con~l~~i~~ P:b:~t t~~ 1rlh or judge to reach 

i:;ati:"~;!:tr::'::~e;~~;~~~al'%~~i~!ten~odt~~fit t~is 
per s. ' or ex-

Moreover, the rationale for pr 1 d' U' ric testimony extends beyond th~c.u In&, t u d£ate opinion psychiat-
mental state of the defendant th ~n~ani { e ense to any ultimate 
sion sought to be proven Th C IS!~ evant to the legal conclu-
7~4 J?rovision to reach ali such "~ui::~t~~' l?-as fashioned its R.u

le 

tlOn In a homicide case or lack of p d' . 't~ssu~s, e.g., premedita-, re ISPOSI Ion In entrapment. 

COMMITMENT PROCEDURES, PROCEDURES To DETERMINE COMPETENCY 
AND RELATED MATTERS 

INTRODUCTION 

Section 403 of this title 1 t 1 of the United States Code der::Eneg e ~th~hnds chapter 313 of title 18 
b:y Federal courts with respect to :rfe d e prf£e~ure to be followed 
dIsease or defect. However th n ers su erIng from a mental 
much more comprehensive tha: thofe f ~b theh new chap~er 313 is 
law. Of particular im t . a 0 • e. c ~pter 313 In current 
for the hospitalizatio:~f :n~e IS the . provIsIon In new section 4243 
reason of insanity. :Most of fh rson adJud~e.d to be ~ot guilty only by 
set out in subchapter B of Ch~~~; §lO\lson16s3aOre Identical to those o. , as reported by the 
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Committee in the 97th Congress (S. Rept. No. 97-307). The various 
new provisions will be discussed individually. 

SECTION 4241. DETERMINATION OF MENTAL COMPETENCY TO STAND 
TRIAL 

1. In general 
Section 4241 follows present Federal law in that it provides for a 

determination by the court of a defendant's co~petency to stand 
trial. . ld fi . t . The function of the incompetency standard IS twofo : Irst, 1 IS 
fundamentally unfair to convict an accused pefson, ~~ eff~ct, in ab
sentia. This was basically the Supreme Court S pOSItIOn In Pate v. 
Robinson 34 in terms of the due process clause of the Fourteenth 
Amendm~nt. Second, the accuracy of the factual determination of 
guilt becomes suspect when the accused lacks the effe~tive opportu
nity to challenge it by his active involvement at the trIal. 

2. Present Federal law 
Competency to stand trial in Federal courts is governed ?y chap

ter 313 of title 18,35 which constitutes part of comprehensIve legis
lation enacted in 1949 "to provide for the care and custody of 
insane persons charged with or convicted of offenses against the 
United States." 36 The chapter was proposed by the Judicial Con
ference of the United States "after long study by a conspicuously 
able committee, followed by consultation with Federal district and 
circuit judges." 37 

18 U.S.C. 4244 deals with the procedure to be followed by the 
court in determining the mental competency of a ~efendant afte; 
arrest and prior to the imposition of sentence or prIor to the expI
ration of a period of probation. Upon motion by the goyernment or 
the defendant or on its own motion, the court is requIred to order 
that the defe~dant be examined by at least one psychiatrist. If the 
psychiatrist's report indicates mental. inco~petency, the court must 
then hold a hearing and make a fmdlng With respect to the defend-
ant's competency. 

The statute does not state an explicit test for the presence or ab-
sence of mental competency to stand trial, although the statute 
does state that the question at issue in having the defenda~t exam
ined by a psychiatrist is to determine whether the accused IS "pres
ently insane or otherwise so mentally incompetent as to be u~ab~e 
to understand the proceedings against him or properly to assIst In 
his own defense." The leading decision on the question of the test 
to be applied is Dusky v. United States:38 There the C~urt reversed 
a conviction after the government admItted that the trIal cou~ had 
erred in fmding competency on the basis of the record before It. In 
a very brief, per curiam opinion, the Supreme Court stated: 39 

34 383 U.S. 375 (1966). 
35 8 U.S.C. 4241-4248 
36 Act of Sept. 7,1949, ch. 535, BB1, 63 Stat. 686. 
37 Greenwood v. United States, 350 U.S. 366, 373 (1966). 
38 362 U.S. 402 (1960). 
39 Ibid. 
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We al~o .agree with the suggestion of the Solicitor Gener
al that It IS not enough for the district judge to find that 
"the defendant (is) oriented to time and place and (has) 
some recollection of events," but that the "test must be 
w.hether he h~s sufficient present· ability to consult with 
hIS h~.wyer WIth a reasonable degree of rational under
standIng-and whether he has a rational as well as a fac
tual understanding of the proceedings against him." 

18 l!.S.C. 4245 sets forth the procedure to be followed whenever 
there IS probable. ca~se to believe that a person convicted of an of
fens~ was mentally Incompetent at the time of his trial, but where 
the Issue of mental competency was not raised or determined 
before or ~uring the trial. If the court finds that the person was 
mentally Incompetent. at the time of his trial the court must 
vaeate the judgment of conviction and grant a ne~ trial. 

18 U.S.<? 4246 provides for the commitment of a defendant found 
~entally Incompetent under section 4244 or 4245. The commitment 
IS to the custody of the Attorney General until the defendant is 
comp~tent to stand tr.ial or until the pending charges against him 
are dIsposed of accordIng to law. 

3. Provisions of the bill, as reported 
Section 4?41 ~ontains six subsections which deal exclusively with 

the dete;mlnat~on of. the mental competency of the defendant to 
stand trIal. ThIS section ~racks, with some modifications, sections 
4244, 4245, and 4246 of tItle 18 as they now exist. It is intended 
that the procedures ~or determining the mental competency of the 
def~ndant to stand trIal are also to apply to the issue of the defend
ant s competency to enter a plea. 

Section 4241(a) permits a motion to determine the mental compe
tency of the defendant to stand trial to be filed by the government 
or by the defendant after the defendant has been arrested or 
charged and before the impo~ition of sentence on the defendant. 
The. court must order a hearIng upon its own motion, or on the 
motIon of t~e government or the defense, if there is reasonable 
cause t~ belIeve that the defendant is presently incompetent to 
stand trIal. Such reasonable cause exists if the court believes that 
the defendant may presently be suffering from a mental disease or 
defect rendering him mentally incompetent to the extent that he is 
~nable t? und~rstand the nature and consequences of the proceed
Ings a~aInst hIm or assist properly in his defense.4o 

S~ctIon 4241(a) substantially follows 18 U.S.C. 4244 in that the 
motIOn for a competen~y hea~'~g may be filed by the government 
or by the ~efendant; In addItIOn the court may act sua sponte. 
Under sectIOn 4241(a) there is no specific requirement as in 18 
U.S.C. 4244, that t~e .motion set forth the grounds for' the belief 
th~t the de.fe:r;dant IS Inco:r;.tpetent to stand trial; however, this re
qUIrement IS I~c~rporated Into the statute by Rule 47 of the Feder
al Rules of CrImInal Procedure which provides that all motions to 

40 The Commi~tee intends to perpetuate current law to the effect that neither amnesia nor 
the use of narcotlcs per se rend!'lrs an accus~d incompetent to stand trial. See e.g., United States 
v. Borum, 464 F.2d 896 (10th Clr. 1972); Umted States v. Williams, 468 F.2d 819 (5th Cir. 1972). 
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the court must state the grounds upon :which thi,Y are £:a~:~~l~~! 
course pursuant to that rule, the motion may e rna , 
but grbunds for the motion must still be stated. t f" 

The motion may be made only after t~e comm
h 
e~ceme~t' OJ. f 

'.. . t th defendant and prIOr to t e Imposllon 0 
prosecutIOn agalns de t U d 18 USC 4244 the motion could 
sentence on the defcn an. n er . '.' 'f: f t e or 
only be made after arrest and prior. td t~e Imbo~~ IO~30 ~:~r~f~g to 
prior to the expiration of any pei.1O 0 ~~o a i~fi(a) permits the 
the commencement ~f a pr?secu IOtnh' sec II~m t f the date of the 

d e to be set In motIon at e ear Ies 0 h 
~~~~:l u:rrest or of the date of the filing of an information lor t. e 

t f n indictment thus preserving the current cas7 aw In-
~:r U~~t~tio~. In the vie~ of the Committee, it ~ould be Im~roper 
for Pthe attorney for the governmE:nt tl uSb a mg~~:g ub;efi~~~ ~~~ 
t" on to obtain undue leverage In p ea ar . h . t 
~otion and then initiating plea negoth;t~ons d.urlng t e CO~n;tI -
ment although he could prope~'ly pa~tIclpate He plea't~arg~I~~1 
initi~ted by the defendant. The ~ntent\~n of t~etheo:t::tti:~~: pl!a 
a prosecutor should not use suc a mo IOn an . hr' t 

otiations during the commitment. 'rhe ComI'n:lttee as e ~Ina -
neg h rovision on filing a motion during a perIOd of p~obatlOn as 
ed t e t . light of the fact that probation is treated In new sec-
~?om35~rsofntitle 18-added by title II o~ ~his bill-as ~ senftence 
IOn u ension of the impoSItIOn or executIOn 0 sen-
~:~~:r a;~abe~!u~: ~~le 33 of the Federal Rules of 9riminal Proce-

1l0WS the defendant to nlOve for a new trIal b~sed upon 
~~~ a discovered evidence within two years after fina~ Judgme~t. 
Evid~nce that the defendant was incompet.ent at the hm~. of trIal 
most likely would be newly discovered eVIdence. In addltI~!l' t~~ 
defendant may file a motion under 28 U.S.C. 2255 at an! I~e'h 

18 USC 4244 provides that the court is to hold a hearIng ~ t. e . i th .. psychiatri!O't indicates a state of ment In-
~~:;~t~ncy ei:~~~d:~~dant. Secti~\n 4241(a) ~ves the cour; 1iscre-
tion to order a competency hearing' to determIne the me!l a com-
petency of the defendant on its own moti<?~ ?r on t~~~ro;I~h~f t~: 
government or the defense. Moreow'er, 1 IS man r th t 
court order a hearing if there is reasonable cause to ~e d~ve a 
the defendant may presently be suffering from a menta Isease ~r 
defect rendering him mentally incoml?etent to the ext;~~ that he ~ 
unable to understand the ~ature and I c~msh~qudenfic~~~ Th~!r~~ifke 
. . t him or to asSISt proper Y In IS e e. , 
~~~~e~aF~derallaw, section 4241(a) permits the court to order that 

----.- B S to 387 F 2d 792 (7th Cir. 1967), cert. denied, 391 U.S. 928 
41 See Umted States. v. ecera 0 , • 8th C' 1959) 

(1968); Krupl1;ick v. UmtedLStCl;tes'425064FF2~d 9~83 (~th d;: 1971): United States v. Burgin, 440 F.2d 
42 See Umted States v. rum" , 

1092 (4th Cir. 1971). . d' . 11 t ed to include the time after arrest and before the 
43 This period has bee~ JU ICla y cons ru 296 F Su 1150 (S.D. N.Y. 1969); or arraigned, 

defendant. is indicted. ~:r~9i fJf~ch: 1:66r~n the 'day P~i trial, Mitchell v. United States, 31; 
AF~d 35F(tDcnebi~591:S3)' and after trial. United States V. Lawrenson, 210 F. Supp. 422 (D. M . 

. ... 612 '(4th C·) rt denied 373 U.S. 938 (1963). . 
1962), affd. 315 F.2d. lr. '40e6 F 2d 199'(9th Cir. 1969). Moreover, the section 2255 motion 

44 See Hanson V. Umted States, .... 18 USC 4245 which sets out the procedure 
obviates the necessity to iI?-clude a f~htlO: slm~a~f tprison~ rinds that a prisoner was incompetent 
to be followed when the DIrector 0 til e ure~. 2255 motion based upon his incompetency at 
at trial. Thus, the defenda!1t ma

d
y 1 e a ~~c l?ng duty to notify the court of such information. 

trial, and the government IS un er a con mum 
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a hearing be held prior to a psychiatric or psychological examina
tion if the requisite finding can be made. However, the Cr,mmittee 
contemplates that a psychiatric examination will be routine in vir
tually all cases in which the court is required to hold a hearing, 
and although discretion to hold the hearing without a psychiatric 
examination is provided, the court may not abuse this discretion 
and refuse to order an examination where the facts' warrant an ex
amination.45 

Subsection (b) of section 4241 provides that the court may order 
that a psychiatric or psychological examination be conducted and 
that a psychiatric or psychological report be filed, pursuant to sec
tion 4247 (b) and (c). Under section 4247(b), the court may order 
that an examination be conducted by a licensed or certified psychi
atrist or by a clinical psychologist, or by additional examiners if 
the court finds it would be appropriate in a particular case. 

For the purpose of the examination, the court is empowered to 
commit the defendant, for a period of not more than thirty days, to 
the custody of the Attorney General who must place the defendant 
in a suitable facility. The director of the facility may apply to the 
court for an extension of time up to fifteen days. If the defendant is 
committed, the examination shall be conducted, unless impractica
ble, in the suitable facility closest to the court. If, however, the 
court believes that the defendant's examination can be conducted 
on an outpatient basis, there need not be a· commitment under this 
provision. In the unusual case where the person was inadvertently 
detained beyond the period authorized by this subsection, habeas 
corpus would be available. Even if this occurred, however, since the 
examination, and in fact all the procedures included in this section, 
are for the benefit of the defendant,46 as well as for the benefit of 
society, the report of a psychiatric examination of a defendant 
would be admissible on the question of competency to stand trial. 

Section 4247(c) requires the psychiatric or psychological examin
er to file with the court a report that includes (1) the defendant's 
history and present symptoms; (2) a description of the tests em
ployed and their results; (3) the examiner's findings; and (4) the ex
aminer's opinions as to diagnosis and prognosis, and whether the 
person is suffering from a mental disease or defect rendering him 
mentally incompetent to the extent that he is unable to understand 
the nature and consequences of the proceedings against him or to 
assist properly in his defense. Copies of this report must also be 
sent to the counsel for the defendant and the attorney for the gov
ernment.47 

Although the examiner is required pursuant to section 4247(b) to 
examine the defendant, the Committee is aware that the examiner 
may decide that is is unnecessary to administer tests to th~ defend
ant in a particular case. The absence of tests will not invalidate the 
examiner's report to the court and is not a basis for an objection to 

45 See United States V. Cook, 418 F.2d 321 (9th Cir. 1969). 
46 It has been held that it is a denial of due process to try a defendant who is mentally incom

petent to stand trial. See Pate V. Robinson, supra note 34; United States v. Horowitz, 360 F. 
Supp. 772 (E.D. Pa. 1973). 

')7 Throughout the chapter, references are made to reports being sent to the counsel for the 
defendant (rather than to the defendant) in order that counsel may determine whether in his 
judgment it is appropriate or useful for the defendant to see the report, recognizing that this 
may be inadvisable in some cases. 
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. t" examiner has indeed exam-
the report that is filed If thedi~exo~~~g data, if any, gathered from 
. d the defendant and stu e 
::ts and the reports ~ade by oth:rs. earin shall be conducted pnr

Section 4241(c) provIdes t1;at th", 1; th~t the hearing fully com-
suant to section 42~7(d), wrc~ d~~u~re:cess. Included in the protec-

ort with the reqUlremen so. the hearing are the rIght to 
lions afforded by t1;e

t 
s~~fef~~d:r~~dant is indigent), the ri\ht td 

counsel (court appOln e 1. d e the opportunity to cOl~fron a~ 
testify and. to P!esent eVl en~l ~s the right to present Wltnesses In 
cross-examIne Wltnesses as we 
his own behalf. . 1 rovides that the court must make 

Subsection (d) of.sectlOn 4~4t Pth defendant's competency based 
a determination Wlth respec 0 . d e It should be noted that the 
upon a preponderance of the eVl dnc~'is for the court to determine 
question of compet~ncy o! a def~n ;n This is in accord with present 
and is not to be trIed beJ.ore a Jur . 
Federallaw.48 t make is whether the defend~nt 

The fmding that. the court mus t I disease or defect rendermg 
is presently s';lfferlng fro~ at:ee:X~nt that he is unable t? und~r
him mentally Incompeten 0 f the proceedings agaInst him 
stand the nature and. con~eau~:~:: This test of competency, in ~s
or to assist properly In dh1S d e t f~rth by the Supreme Court In 
sence adopts the stan ar s se 
Dusky v. United States. 49 . of incompetency, it must then 

If the court makes a fmdm,{ d of the Attorney General! who 
commit the defend;,;nt .to t~e ~~ 0 lant for treatment in a sUItable 
is required to hOSPltallZe tee en General might conclude that 
facility.50 For example, ~~e ttt~~~:lment of offenders with me~tal 
a wing of a prison s.et asl e or defendant charged wi~h a S~r1o,?-s 
illness could be sUItable f<>J' a'th the Supreme Court s holding In 
crime of violence. In accor.;:- t under section 4241 may only be 
Jackson v. Indiana, 51. comml ~~n necessary to determin~ if there 
for a reasonable perIOd of. ~1 th t the person will attaIn the ca
exists a substa~tial prO?ablhty fo~ard in the foreseeable future. 
pacity to perIDlt the trIal to go . d may not exceed four mont1;s, 
Under section 4241(d)~1) t?-e l?erlO d that there is a subs~a~t1al 
however. If a determInatIOn 1~ ma e a acit within an addItIOnal 
probability the.person .can attalno:~~!ent ~an continue !~r s~ch 
reasonable perIOd of t1m~, ~hef~' e until his mental conditIOn Im
additional reasonable perlO

h 
0 t .ur can proceed or until all charges 

roves to the extent that t e. rIa is earlier If at, or before the 
~gainst him are dropped, .wrch~~:r extension, 'it is determined that 
end of the four-month perlO .o.r 'n not so improve or has not so 
the defendant's ment~.l condl~I~~ WI roceed, the defendant i~ m~de 
improved as to perI?~t the trlalt~O P 4246 dealing with hospltahza
subject to the provIsIons of sec IOn 

. 396 U S 857 (1969); United 
. 409 F 2d 1225 (5th Cir.), cert. demed, . , 

48 See United States v. Huff, h C' '1965) 
States v. Davis, 365 F.2d 251 (6t lr. . . 0 contract for non-Federal 

49 Supra note 38. . 4247(j) the Attorney General is authorIzed t 
50 Pursuant to sechbon ·talize the defendant. 

facilities in order to OSpl 
51406 U.S. 715 (1972). 
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tion of a person due for release but suffering from a mental disease 
or defect. 5 2 

This commitment procedure is very similar to current Federal 
law 53 which has been held constitutional by several courts. 54 In 
addition, commitment of an incompetent defendant under provi
sions such as those contained in section 4241 has been held to be 
not unconstitutional as denying the defendant his right to speedy 
trial. 55 

Under subsection (e) of section 4241 when the head of the facility 
in which a defendant is hospitalized determines that the defendant 
has recovered to the extent that he is competent to stand trial, he 
must file a certificate so stating with the clerk of the committing 
court. The clerk must then send copies of the certificate to the de
fendant's counsel and to the attorney for the government. Upon re
ceipt of the certificate, the court is required to order a hearing to 
determine the present competency of the defendant. The hearing 
must follow the due process requirements of section 4247(d). 

If the court finds by a preponderance of the evidence adduced at 
the hearing that the defendant has recovered to the extent that he 
is competent to stand trial, the court must order the release of the 
defendant from the facility in which he is hospitalized and set a 
date for the trial of the defendant or for the next stage in the 
criminal proceeding against the defendant. A defendant ordered re
leased after a hearing pursuant to this subsection js subject to the 
pretrial release provisions of chapter 207. 

Section 4247(e)(1) requires the director of the facility in which 
the defendant is hospitalized to submit semiannual reports to the 
committing court concerning the mental condition of the defendant 
and recommendations concerning his continued hospitalization. 
The head of the facility must also send copies of the report to such 
other persons as the court may direct. 

This procedure requiring semiannual reports is consistent with 
Federal case law. In In re Harmon,56 the First Circuit stated that if 
a defendant is committed to the custody of the Attorney General 
pursuant to 18 U.S.C. 4246, the district court should require fre~ 
quent reports on the accused's mental condition at stated intervals. 

There may be some question as to the duty and authority of a 
court which receives a report stating that the defendant is present
ly competent to stand trial. The Committee intends that whenever 
a court receives such a report submitted pursuant to this subsec
tion, the court is to treat the report as a certification filed pursu
ant to section 4241(e). Accordingly, the court must order a hearing 

52 If all charges against a presently mentally defective defendant are dropped, the head of the 
facility in which the defendant is hospitalized may notify State authorities of the defendant's 
condition so that State authorities may determine if civil commitment proceedings are warrant
ed. If State authorities cannot or will not arrange for the commitment of the defendant, Federal 
proceedings under section 4245 may be instituted if the reason for dropping the charges was 
related solely to the mental condition of the defendant. If the charges were dropped for other 
reasons, such as inadequate evidence to prove an offense, the Federal Government has no fur
ther interest in the case and cannot seek to civilly commit the defendant even if the State 
chooses not to proceed. 

53 18 U.S.C. 4246. 
54 Greenwood v. United States, supra note 37; Kirkwood v. Harris, 229 F. Supp. 904 (W. D. Mo. 

1964); Tienter v. Harris, 222 F. Supp. 920 CW. D. Mo. 1963). 
55 United States v. Davis, supra note 48; United States v. Miller, 131 F. Supp. 88 (D. Vt. 1955). 
56 425 F.2d 916 (1st Cir. 1970). 

24-038 0-83-16 
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on the competency of the defendant. If, after the hearing, the court 
finds by a preponderance of the evidence that the defendant has 
recovered to such an extent that he is able to understand the pro
ceedings against him and to assist properly in his defense, the 
court must order the release of the defendant from the facility in 
which he is hospitalized, determine whether he should be released 
or detained pursuant to chapter 207 pending trial, and set the date 
for trial of the defendant. 

Section 4247(g) codifies the provision in 18 U.S.C. 4244 by making 
any statement made by the defendant during the course of a psy
chiatric or psychological examination pursuant to section 4241 (or 
4242 dealing with examinations concerning sanity at the time of 
the offense), inadmissible on the issue of whether the defendant en
gaged in the conduct that constitutes the offense charged. 57 It also 
makes any such statement inadmissible on the question of punish
ment in accordance with Estelle v. Smith,58 which held that self
incrimination protection can extend to the sentencing phase of 
trial. Section 4247(g) is intended to be consistent with Rule 12.2(c) 
of the Federal Rules of Criminal Procedure which took effect on 
August 1, 1983, and provides in relevant par~: "~o stateI?ent made 
by the defendant in the cou~se ~f any ex.aminatH;m prOVIded for by 
this rule, whether the examInatIOn be WIth or Without the consent 
of the defendant, no testimony by the expert based upon. su~h. stat~
ment and no other fruits of the statement shall be admItted ill eVI
denc~ against the defendant in any criminal proceedings except on 
an issue respecting mental condition on which the defendant has 
introduced testimony." 

Section 4241(f) makes it clear that a finding by the court as to 
the competency of the defendant to stand trial is not to prejudice 
the defendant on the separate issue of whether he was insane at 
the time of the offense. Moreover, the finding itself as to the de
fendant's competency is specifically m~de ip.admis~ible at. th~ t!ial 
for the under lying offense charged. ThIS ruJe of eVIdence IS SImIlar 
to the limitations present in 18 U.S.C. 4244. 

SECTION 4242. DETERMINATION OF THE EXISTENCE OF INSANITY AT THE 
TIME OF THE OFFENSE 

1. In general 
Section 4242 provides for psychiatric or psychological examina

tion of the defendant when a defendant files a notice of intent to 
rely upon the defense of insanity at the time of the offense. The 
section also provides for the special verdict of not guilt;y only by 
reason of insanity required if the defendant uses such notice. 

2. Present law 
Present Federal law, other than the District of Columbia Code, 

contains no provision for a verdict or fi.nding of .not guilty ?y 
reason of insanity.59 The concept of a notice of an Intent to raise 

57 See United States v. Malcolm, 475 F.2d 420 (9th Cir. 1973), and cases cited therein. 
58 451 U.S. 454 (1981). 
59 However, the giving of an instruction permitting the juzy to return a not-guilty-by-reason

of-insanity verdict is not necessarily reverslble error. See Untted States v. McCracken, 488 F.2d 
406,418-421 (5th Cir. 1974). 
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an insanity defense was first suggested by a 1974 amendment to 
the Federal Rules of C~iminal Procedure. 6 0 Furthermore, there is 
no proce~ure for co~mItment to a mental institution of a person 
who ob~aIns an acq~Ittal on the basis of the insanity defense-if 
the basIs of ~he acquIttal can ev,eI?- be determined with certainty. 61 
Fed~ral officIals mu~~ atte~pt ~IVII commitment of such persons by 
urging local authorities to Institute commitment proceedings Fre 
quently such e~forts are unsuccessful; not uncommonly this i~ du~ 
to la.ck of sufficIent contacts between the acquitted defendant and a 
particular State for the latter to be willing to undertake care and 
treatment responsibility for him.62 'rhe absence of post-acquittal 
arrangements for co~mitment is in marked contrast with proce
dures presently provIded. by chapter 313 of title 18, United States 
Code, fo,! Federal c~mmItm~nt of a person found incompetent to 
stand. trial and convICted prisoners who subsequently become men
tally 111.63 

3. Provisions of the bill, as reported 

Section 4242(a) ~us~ be read in conjunction with Rule 12.2 of the 
Federal R~le of CrImIna.! Procedure. 64 The rule provides that if a 
defendant Intends to rely upon the defense of insanity at the time 
of the alleged offense, he must notify the attorney for the govern
meD;t and file a copy of the notice with the clerk of the Court. Upon 
motion of the attorney; for the goy~rnI?ent, the court may order 
~he ~efend~nt to submIt to a psychIatriC examination as provided 
In thIS sectIOn. 

Accordingly, subsection (a) provides that after the filing by the 
defendant of a Rule 12.2 notice, and upon motion of the attorney 
for .the government, the court must order that the defendant be ex
a1!lIned under the provisions of section 4247(b). The examination is 
trI&,gered by the government motion since it is the government 
whICh would dispute the insanity defense and would want an inde
pendent psychiatric evaluation of the defendant. If no such motion 
IS made by the ~oVe!nmIEmt, there is no requirement that the court 
order .an examInat~on; however, under its inherent power, the 
court, In an approprIate case, may order the examination. 65 

Under sectIOn 4247(b), for the purpose of the examination the 
court may order that the defendant be committed for a period of 
not longer. than forty-five days, with an opportunity for a thirty
day extensIOn upon application of the director of the facility to the 
court for good cause shown. 

Sectio~ 42~7(c) requires the examiner or examiners conducting 
an examInatIOn pursuant to section 4242 to file a report with the 
court and to send copies of the report to the counsel for the defend
ant. and the attorney for the government, as is required for exami
nations pursuant to section 4241. Section 4247(c) requir".'~ the same 

60 Rule 12.2. 

w~~~he s;!~~~ ~ v.;?+~ canvded in United States v. McCracken, supra note 59 at 415-425 
hole • p~ d h

a 
: 111m de an cagain federal courts have decried this gapi~g statutory 

62 ap. ave ca e upo.n ongress to take remedial action." 
ment%;r:~~2.r~tt. ~~~'l~l'i~T3t(~6~~y by Reason of Insanity and a Subsequent Commit-

63 See 18 U.S.C. 4241-4248. ' 
64 Section .404 of the bill, as reported contains technical amendments to Rule 122 
65 See Umted States v. Malcolm, supra note 57. . . 
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first three items in the report for an examination pursuant to sec
tion 4242 as are required for section 4241. The fourth required item 
is different, reflecting the different procedure involved in section 
4242. Here the examiners must present their opinions as to diagno
sis and prognosis, and as to whether the defendant was insane at 
the time of the offense charged. 6 6 

As heretofore stated, the Federal law generally contains no pro-
vision for a verdict of not guilty by reason of insanity.67 To cure 
the problems that this lack creates, section 4242(b) provides that 
where the issue of insanity is raised, the jury is to be instructed to 
frnd, or, in the event of a non-jury trial, the court is to find, the 
defendant either (1) guilty; (2) not guilty; or (3) not guilty only by 
reason of insanity. 

The Committee endorses the procedure used in the District of Co-
lumbia whereby the jury, in a case in which the insanity defense 
has been raised, may be instructed on the effect of a verdict of not 
guilty by reason of insanity.68 If the defendant requests that the 
instruction not be given, it is within the discretion of the court 
whether to give it or not. 69 

In augmentation of the Fifth Amendment privilege against self-
incrimination and in accordance with present Federal practice,70 
section 4247(g) prohibits the admission into· evidence on the issue of 
guilt of statements made by the defendant during the course of a 
psychiatric examination pursuant to section 4242 on the issue of 
guilt. Of course, since the exclusion is for the defendant's benefit, 
he may waive it.71 The provision also makes the defendant's state-
ments inadmissible on issues of punishment. 7 

2 

SECTION 4243. HOSPITALIZATION OF A PERSON FOUND NOT GUILTY ONLY 
BY REASON OF INSANITY 

1. In general 
Section 4243 sets out the procedure to be followed when a person 

is found not guilty solely by reason of insanity at the time of the 
offense. Included is a commitment provision whereby a person ac
quitted only by reason of insanity, who is presently suffering from 
mental disease or defect as a result of which his release would 
create a substantial risk of bodily injury to another person or seri
ous damage to property of another, will be committed for treat
ment to the custody of the Attorney General. 

65 While the opinion of the psychiatrist or psychologist may be in his report, his opinion on 
the question of the defendant's sanity may not. be imparted to the trier of fact in accordance 
with the provision of section 406 of this bill. 

67 It should be noted that the District of Columbia Code, section 24-301(c), provides that the 
jury must state in its verdict if acquittal was solely on the grounds that the defendant was 
insane at the time of the commission of the offense. See also Criminal Jury Instructions for the 
District of Columbia, Instructions 5.07 and 5.11 (1972). 

68 See also United States v. McCracken, supra note 59 at 418-421. Compare Instruction 5.11 of 
the Criminal Jury Instructions for the District of Columbia (1972), which states: "If the defend
ant is found not guilty by reason of insanity, it becomes the duty of the court to commit him to 
St. Elizabeths Hospital. There will be a hearing within 50 days to determine whether the de
fendant will remain in custody, and will be entitled to release from custody only if the court 
finds by a preponderance of the evidence that he is not likely to injure himself or other persons 
due to mental illness." 

69 United States v. Brawner, supra note 8. 
• 70 See United States v. Malcolm, supra note 57. 

71 Ibid. 
72 See Estelle v. Smith, supra note 58. 
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2. Present Federal law 
At pr.eseI?-t, ~here is no Federal procedure for commitment to 

~ent~l InstitutIOns of persons who are acquitted solely by reason of 
Ibs.a~l1ty . ~d who .are presently dangerous. 7 3 Federal officials can 
o ta~~ clvil.co~mltment of such persons only by urging local au
thOrItIes to InstItute such proceedings. As noted above such effo t 
are rarely succe~sfullargely due to a lack of sufficient contacts b~~ 
tween the acq~l1~ted defendant and the individual State for the 
latter to be WIllll~g to undertak9 responsibility for him. The ab
sence of p~st-acqulttal arrangements for commitment is in marked 
contra~t With procedures presently provided by chapter 313. of title 
~8, UnIted States Code,. for Federal commitment of persons found 
mcompetent to stan~ trIal and convicted prisoners who subsequent
ly become mentally Ill. 7 4 

3. Provisions of the bill, as reported 
. Se?tio~ 4243 contains seve~ subsections which deal with the hos

~2~aJ()atIon ?f a person acquItted by reason of insanity. Subsection 
.a pr?vlde~ that whe~ a person is found not guilty only b 

reaso~ of InsanIty. at the tI~e of the offense charged, he must b~ 
commItted to a ~ultable faclhty until he is eligible for release pur
suant to subsection (e). 

Su~section (b) of section 4243 provides that, in connection with a 
hearIng ~eld pursuant to subsection (c), the court shall order that 

(b
the acquItted I?erson b~ examined in accordance with sections 4247 

~ and (c) whICh .proVld.e for examination by a qualified psychia
~riit or p.sycholo~st deSIgnated by the court. The procedure to be 
o ow~d IS essentIally the same as that for examinations pursuant 

to sectlOns 4241 and 4242. 
d' ~ubshctio~ (c). provides that, within forty days of the special ver-

,IC ,a earlng IS. to be conducted pursuant to the provisions of sec
tI.o~ 4247(d) .. It .~Ill frequently be desirable to appoint the same i~
dIVldual or I~dlvI4nals who examined the acquitted person for pur
pos~s of the InsanIty defense to examine the person under this sub
~rIOn: Nefivertheless, t?e~e may be situations where a valid reason 

e~1St or. n.ot appOInting the same psychiatrist or clinical s-
chologIst. T~IS IS left to the discretion of the court. p y 

The reqUIrements of subsections (a) through (c) are similar to the 
fu.0sb~ec~nt pronounc~ment of Congress in this area, the passage of 

f
e Isti~ct of Colu~bla Court Reform and Criminal Procedure Act 

? 1970 .. U:nder t~1.1S Act., a person acquitted by reason of insanit 
In the DIstrIct. of Co.lumbla is subject to mandatory commitment t~ 
a mental hOSPItal With. a hearing to be held within fifty days of the 
~onfinement to determ~~e whether the person is entitled to release 

d
rom custody. ~he. deCISIOn of the court must be made within ten 
ays of the beginnIng of the hearing.76 
~or the I?urpose of the examination under section 4247(c), com

mi ment WIth an opportunity for a thirty-day extension for good 

m;~[c!}ea ~::~~ ~~qC:::lfed~: r~~n(~7.3), se~ttion 24-30(d), provides for the automatic commit-
74 See 18 U.S.C. 4241-4248. msam y. 
75 Public Law 91-358,84 Stat. 590. 
76 D.C. Code, section 24-301(d). 
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cause shown, may be ordered as is the case under the preceding 
section. Of course, if the court believes that the examination can be 
conducted on an outpatient basis, it need not order commitment for 
the examination. In addition, the court may make any order rea
sonably necessary to secure the appearance of the person at the 
hearing. This may include incarceration or continued hospitaliza-
tion after completion of the psychiatric examination. 

Section 4247(c) requires the examining psychiatrist or clinical 
psychologist to file a report with the court and to send copies of the 
report to counsel for the defendant and to the attorney for the. gov
ernment. Since in this case the person has already been acquItted 
and since the hearing must be held within forty days of the special 
verdict, the court will need the report in a relatively short period 
of time. In addition, the Committee contemplates that the hearing 
provided for in section 4247(c) should be held promptly after the re-

ports are filed. The report of the examiner or team must include (1) the acquit-
ted person's history and present symptoms; (2) a description of the 
psychological and medical tests employed and their results; (3) the 
examiner's findings; and (4) the examiner's opinion as to diagnosis, 
prognosis, and whether the person is suffering from a mental dis
ease or defect as a result of which his release would create a sub
stantial risk of bodily injury or serious damage to the property of 
another.77 The first three items are identical to those required for 
an examination ordered under section 4241 or 4242. The fourth is 
somewhat different, reflecting the difference in the procedure in-

volved. Subsection (d) of section 4243 sets out the burden of proof at the 
commitment hearing called for in subsection 4243(c). If the person 
has been found not guilty only by reason of insanity of an offense 
involving bodily injury to, or serious damage to the property of an
other person, or involving a substantial risk of such injury or 
damage 78 he has the burden of proving by clear and convincing 
evidence that his release would not create a substantial risk of 
bodily injury to another person or serious damage to the property 
of another. For less serious offenses not involving bodily injury, se
rious property damage, or the substantial risk thereof, the acquit
ted person still has the burden of proof that his release will not 
create a substantial risk of bodily injury to another person or prop
erty damage, but the standard of proof is only by a preponderance 

of the evidence. Placing the burden of proof on the acquitted person is the proce-
dure in effect in the District of Columbia and was recently upheld 
by the Supreme Court in Jones v. United States.79 

In Jones the de
fendant was acquitted by reason of insanity of the offense of at
tempted shoplifting and the Court upheld the D.C. Code provision 
which required the defendant to demonstrate by a preponderance 

77 The Committee has intentionally included risk of serious damage to the property of an
other as part of the criteria for insanity under this section. Clearly, danger t.'> the public from a 
person who is insane need not be limited to the risk of physical injury to another person. Jones 

v. United States, supra note 14. . ..' 78 The Committee intends that crimes such as burglary or unarmed robbery WIth theIr lIkelI-
hood to provoke violence and bodily injury be included in the "substantial risk" category. 

79 Supra, note 14. 
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of the evidence at the com 't t 1 ' 
m

7
ntally ill or dangerous, Th~ C~~rt ~~t~d1~;~a!h he was no ,longer 

mltment procedure i th D' t ' ui::tL lJue automatIC com-
shifting of the burde~ of ~ro~~ r~C~hof cf£ludbia and the resultant 
no longer insane or dangerous as a e e en ::,-~t to show that he is 
release arose only after the in 't prer~quuut~ for obtaining his 
raised an insanity defense anda;I Y ~~tbu1ttee hImself successfully 
e,:idence that he was insane The Cove t t~ a frepo!1d~ran.ce of the 
d~~gton v, Texas,80 which held th ~u£ th

re
, ore dlstinguI~h,ed Ad

mltment of a person the governm:nt or t e hvo~unta~y CIVIl com
gerc:>usness ~y clear and convincin ~us s ow InsanIty and d~n
sanIty acquIt~ee could be required gt:v;~eld' .ati

d hb~eld that an In
at the commItment hearin 81 M ou eI le urden of proof 
that the defendant could ~~ re C!redv~r, the Court in Jones noted 
trial by a higher standard th qUIre 0 prove his insanity at the 
dence,82 For example he couldb a mer~ ~eponderance of the evi
clear and convincin 'eviden e ~eq~Ire to prove, his insanity by 
ing him at the com~itment ch~:r:~ht: turn ;.ould justify requir
lack of dangerousness b h h' h prove IS present sanity or 
quires the defendant to ~r~~~ h~s i~s er.:tanda1·~ Since this bill re
nal charge by clear and convincin an~ y as a. t::.lense to the crimi
tional to require those defendant~ eVld~~fed It IS ,clearly constitu
prove that they are no longer d aCJui e <;>f Violent crimes to 
standard. ange~ ous or msane by a similar 

Subsection (e) provides that'f ft th' ' the necessary findin of' L, a . er . e hearIng, the court makes 
must. commit the pe~son l~e~h~tc~~~adity t~ sAubstantial risk, it 
who In turn must release the e 0 y 0 e ttorney General, 
cial in the person's State of a. rS~I?-1 to the appropriate State offi
person was tried if the State WiUmici e or the State in which the 
son's custody, care, and treatme~~~uTh rAEtonsibilit

y 
for the per

make all reasonable efforts to e orney General must 
responsibility, If, nevertheless ~~Ythe ssf t St~tledt() assume such 
ney General must hospitalize th r!i e Wl. 0 so, the Attor
commitment will be until either ~tFes~o~ In a sUItable facility. The 
until the person's mental conditio e. a e h:hmes 

.responsibility or 
conditional release under a prescr~b~d suc. at ~IS rel~ase, or his 
treatment, would not create a substan;tf~ek Of bmed~ca~ ~are or 
an~ther person or serious dam a riS 0 0 Ily InjUry to 
wh~ch~ver is earlier. The Attorn~; dO thel I?ros.erty of another,83 
perIOdically to exert all reasonable f~nera IS Irected to continue 
State to assume responsibility for t~ orts to 9ause 

an appropriate 
treatment. This commitment e person s custody, care, and 
to t~ose requiring the benefilr~fetrur~ not t°D:bY affords assistance 
public protection from those who d ea t

men
, ut ~lso affords the 

pose a danger to the rest of society 8~e 0 mental dIsease or defect, 
Under subsection (f) wh th d' an acquitted person is 'hos¢~aliz~d dr~ctor . of the facility in which e ermInes that the person has 

80 Supra, note 32. 
:~ ~b~dJones v. United States, supra note 14 at 12-13 ( l' ) .tl l . SIP op .. 

83 This test is similar to that in 24 DC Cod " . 
da:1fj'b?:,r to himself or others"). See United Sta~3~1~k( wil5413nFot2din the reaso~able future be 

l • • er, . 178 (D.C. CIr. 1976). 
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recovered to the extent that his release, or his conditional release 
under a prescribed regimen of medical care or treatment, would 
not create a substantial risk of bodily injury to another person or 
serious damage to the property of another, he shall promptly file a 
certificate so stating with the clerk of the committing court. The 
clerk shall send a copy of the certificate to the attorney for the gov
ernment and the attorney for the committed person. Upon receipt 
of the certificate, the court must either order the release of the 
person, or upon motion of the government, or upon its own motion, 
hold a hearing to determine whether the person should be released. 
The hearing must follow the procedural requirements of section 
4247(d). After the hearing, if the court finds by the standard speci
fied in subsection (d) that the person has recovered from his mental 
disease or defect to such an extent that his release would no longer 
create a substantial risk of bodily injury to another person or seri
ous damage to the property of another, the court must order the 
immediate relea~e of the person. If the person does not meet the 
criteria for unconditional release but the court finds that the 
person has recovered from his mental disease or defect to such an 
extent that his conditional release under a prescribed regimen of 
medical care or treatment would not create a substantial risk of 
bodily injury to another person or serious damage to property of 
another, the court shall order that he be discharged under an ap
propriate prescribed regimen of medical care or treatment on the 
explicit condition that he comply with the prescribed regimen. The 
court at any time may, after a hearing, modify or eliminate the 
regimen of medical care or treatment employing the same criteria 
applicable to the original determination. 

Subsection (g) provides a procedure for dealing with the situation 
in which the released person fails to comply with the prescribed 
regimen of medical care or treatment. Under this procedure the di
rector of the medical facility responsible for administering the regi
men imposed under subsection (f) shall notify the Attorney General 
and the court having jurisdiction over the case of the failure to 
comply with the prescribed regimen. In a procedure similar to rev
ocation of probation, upon notice by the medical director or other 
probable cause to believe the person has failed to comply with the 
regimen, the person may be arrested, and, upon arrest, must be 
brought without unnecessary delay before the court having juris
diction. The court must, after a hearing, determine whether the 
person should be remanded to a suitable facility on the ground 
that, in light of his failure to comply with the prescribed regimen 
of medical care or treatment, his continued release would create a 
substantial risk of bodily injury to another person or serious 
damage to property of another. 

Section 4247(e)(1) requires the director of the facility in which an 
acquitted person is hospitalized to submit to the committing court 
annual reports concerning the mental condition of the person and 
recommendations concerning his continued hospitalization. This 
provision is similar to the reporting procedure for commitments 
pursuant to section 4241 and the comments on that section have 
equal applicability here. 

Section 4247 states that the acquitted person committed under 
this section retains the right to habeas corpus relief. Thus, nothing 
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in section 42~3 should be construed as precluding an ac uitted 
person commltt~d u?~e~. this section from establishing by irrit of 
habt~as corpus hIS ehglblhty for release under the provisions of thI'S sec IOn. -

SECTION 4244. HOSPITALIZATION OF A CONVICTED PERSON SUFFERING 
FROM MENTAL DISEASE OR DEFECT 

1. In general 

. Section 4244 sets forth the procedure to be followed when th 
IS rebonable cause to be:lieve that a recently convicted defend:~~ 
mar e presently sufferIng from a mental disease or defect fi 
~hlCh he needs care or treatment in a suitable facility Th' t' or 
IS new ~o. Federal law and is inserted in order to assist th;SC~~~tI~~ 
determlnln& the I?rop~r facility for commitment of a convicted de
fend~t. ThIs sec~IOn IS also for the benefit of a convicted defendant 
who .IS ~en~ally III and who needs hospitalization. In addition the 
~osPt~ahza~l~n ~f such a person benefits society not only by prdtect
~ng t' e pu IC rom mentally ill convicted defendants but also by 
rea Ing and hopefully curing such a person. 

2. Present Federal law 

. ~~esen} ~ede:allaw c0I?-tains no provision for the hospitalization 
~~f'/.'Ie~ 0 fimprISOnmen~ In a penal facility, of a convicted perso~ 

lerlng rom mental dIsease or defect.8s 

3. Provisions of the bill, as reported . 

~~bsection. (a) of secti?n 4244 provides that, within ten days after 
a e en~ant IS found guII~y of an offense, the defendant or the gov
ern~e? may file a motIOn for a hearing on the present mental 
condItion of .the. d~fe:ndant. The court must grant the motion and 
~~db~l ~ he~hnf ~~ It dIS fiof the opinion that there is reasonable cause 

Iev~ a e e endant may be presently suffering from a 
:~~bf d£se~t~ or T~fect f~r which he needs care or treatment in a 
h e. ac~ 1 y. e :r;nohon must state the grounds upon which 

t f ethmoFtIOcln IslmRade; thIS f?ll?wS the requirement set out in Rule 47 
o .L e e. ~ra ules of Crlmmal Procedure. 

In additIOn, the court, on its own motion, may order a hearin on 
the prese~t.lnental condition of the defendant at any time rio~ to 
t~e ImposltIo~ of sentence, if facts are brought to the atte~tion of 
ih:t c~hr~ ",£hIdh 'I0uld ~ad the court to have a reasonable belief 
d' e d eF anI may e presently suffering from such a mental 

IS ease or e ect .. ~ such cases, the court must order a hearin 
~he h~~talthcondItIO:r: of the defendant. These facts might b~ 

roug 0 e attentIOn of the court if as part of the t 
hrocedureh' . the: court had ordered that the defendant b~~:~~~i~~d 

y a psyc .Iatrlst or by ~ clinical psychologist. 
SubbectIOn ~) of sectIOn 4244 provides that a convicted defendant 

may e examIned by a psychiatrist or by a cli . al hI' 
pursuant to section 4247(b) which provides that th~C def~~~n~ c::; 

85 Under 18 U.S.C. 4241 a procedu' 'd d fI . 
one~. is found to be mentally ill. N~~: !xi~~ hO or an Intmtahte who

l
! after he has been impris

sectIOn 4244. ' wever, a e ear ler stage contemplated by 
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be examined by an examiner or examiners designated by the court. 
This procedure is similar to that set forth in section 4247 for ex
aminations pursuant to section 4241. Section 4247(c), providing for 
the psychiatric reports, and section 4247(d), dealing with the proce
dures for the hearing, also provide similar procedures to those pro
vided for other examinations discussed earlier in relation to the 
preceding sections of this chapter. One distinction for section 4244 
is that the examiner, among his other opinions, must report on the 
person's need of custody for care or treatment in a suitable facility. 
At this point the defendant has been convicted and the issue is the 
best disposition under the circumstances. This contrasts with the 
required opinion for section 4243, dealing with an acquitted person, 
where the issue posed is the person's risk of bodily injury to an
other person or serious damage to the property of another. If the 
examiner's report finds the presence of a mental disease or defect 
but does not find that it requires placement of the person in a suit
able facility, the report should include a recommendation as to the 
sentencing alternatives available that will best accord the defend
ant the treatment he does need. 

Subsection (c) provides that a hearing shall be' conducted in 
accord with the provisions of section 4247(d), relating to due proc
ess requirements. 

Subsection (d) provides that if, after the hearing; the court finds 
by a preponderance of the evidence that the defendant is presently 
suffering from a mental disease or defect and should, in lieu of 
being sentenced to imprisonment, be committed to a suitable facili
ty for care or treatment, the court then must commit the defend
ant to the custody of the Attorney General for treatment in a suit
able facility. 

Under the subsection, commitment is to be to the custody of the 
Attorney General, who must hospitalize the defendant for treat
ment in a suitable facility. This commitment to the Attorney Gen
eral shall be treated for administrative purposes as a provisional 
sentence to imprison.ment for the maximum term authorized for 
the offense committed. This sentence is provisional, however, in 
light of the release provision set forth in subsection (e). 

Under subsection (e), when the director of the facility in which 
the defendant is hospitalized determines that the defendant has re
covered from his mental disease or defect to the extent that he is 
no longer in need of custody for care or treatment in such a facility 
he must file a certificate so stating with the clerk of the commit
ting court. The clerk then must send copies of the certificate to the 
attorney for the defendant and to the attorney for the government. 

Upon receipt of the certificate, if the defendant's provision.al sen
tence imposed pursuant to subsection (d) has expired, the court 
need not act since the Attorney General must release the defend
ant. However, if the defendant's sentence has not expired, the 
court must order a hearing to determine whether to proceed finally 
to sentence the defendant in accordance with the sentencing alter
natives and procedures. However, if the court is of the opinion that 
the defendant has not recovered to the necessary extent, the Com
mittee intends that the court reinstitute the procedures under sub
sections (a) through (d) for a new determination of the defendant's 
mental condition, and, if necessary, the court may recommit the t 
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defe~da~t ~o the custody of the Attorney General for continued 
hospItalIzatIOn. 

Section 4247(~)(1) re9ui~es the director of the facility in which 
the defendant IS hospItalIzed to submit to the committing court 
annual reports co~cerning the .mental condition of the defendant 
an~ recom~endatIOns concernIng his continued hospitalization 
This subsectIOn pa.rallels the similar procedure set forth in sectiOl~ 
4247 for other sections of the chapter. 

SECTION 4245. HOSPITALIZATION OF AN IMPRISONED PERSON SUFFERING 
FROM MENTAL DISEASE OR DEFECT 

1. In general 

Section 4245 deals with the hospitalization of an imprisoned 
person. who is. p~esently suffering from a mental disease or defect 
f?r W~llC~ he IS In need of custody for care or treatment. This sec
tIOn sIgnI~cantly changes 18 U.S.C. 4241 and 4242. 
O~e major change .the Committee has made in existing law is to 

reqUIre a c01!-rt ~earillg ~efore a prisoner may be transferred to a 
mental hosp~tal ~f he objects to such a transfer. The necessity for 
such ~ he~rIng In State cases was made clear by the Supreme 
Court ~n V~tek v. Jones 86 which held that the involuntary transfer 
?f a prisoner to a mental hospital implicates a liberty interest that 
~s protected by the. Fourteenth Amendment. While the C~mmittee 
IS ill agreement With the p.resent Federal law which permits the 
Attorney ~eneral to determIne the appropriate method of handling 
:ederal prIS?nerS, as wel~ as the appropriate place of incarceration 
?r th~se prIsoners, and IS unaware of abuses by Federal authori

ties ~th r~spect to transfer of' prisoners to mental hospitals the 
CommIt~ee IS a~~re ?f ce~ain shocking cases involving transfer of 
Stat~ prIs?ners. . It IS to illsure that Federal prisoners continue to 
receIve faI~ and Just treatment that the Committee has included 
the pro~ectIve procedures of section 4245. 
CertaI~ fa~tors h.ave led the Committee to the conclusion that in

carce!atI~n In a sUIta~le ~aci~ity is sufficiently different from incar
ceratIOn ~ a penal Institution to require these procedural safe
~ards. FIrst, although regrettable, it is a fact that there is a 
stigma attac~ed. to the mentally ill which is different from that at
tached to. ~rImI~als. Th~s, a prisoner transferred to a mental 
health faCIlIty mIght possIbly be described as "twice cursed." 88 

h Second, ~h.ere ar~ nun:erous .restrictions and routines in a mental 
~alth faCIlIty w~ll~h dIffer SIgnificantly from those in a prison. 

SInce these restrictIOns and routines are designed to aid and pro-

86 445 U.S. 480 (1980). Since a transfer by th B f P . . 

~:t~~~f%r~~~~~J~:b{:~~ ii gPsiC~O!~' ~~:~i)lis ~~:s t~~s~~~~e~/th: ::t!~ 
~~~fo~!:~~~so;~i;~ :::is~~dh!s° ikI~hi~tric t~ea~:ent~ ;heari;; ~ Ph!idn:f:!!r~~~~~~ 
diagnoses or treatment. The Court fu Vite~p~:~:r th~t u:-~py lDhvolved with ththe Pdris~n~r's 
maker. ld. at 496. sue a person as e eclSlon-

84~(~~~»~:~~!~tcited th;r~~uster v. Herold, 410 F.2d 1071 (2d Cir.), cert. denied, 396 U.S. 
See generally, Morris, The Confusion o/Confine t S nd A . 

;;::ot fo~~~~a~~~~l E.1~~~~i;1 a~rCriminalS by n:h: De~artr:wm::t" o/c::::~¥i~~so~J~lw Cs!f!en:j 
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t t the mentally ill persons who do not have need for such disci-
ec '. t·t 89 

pline should not be subject 0 I . ittee is concerned that a 
Most i~1o~:~~ypl~~:ae:r~ ~:n~~r:alth facility mig~t s~ff~r 

person ml\~ al nd psychological harm. As the Second CIrcuIt, In 
severe emo IOn a h· all ut it· 90 
a State prisoner transfer case, grap IC Y P . .. 

* * * [W]e are faced with the obvious but terrIfYlng pos
·bil·ty that the transferred prisoner may not be mentally 

~{l a~ all. Yet he will be confined with m.en who are not 
onl mad but dangerously so. * * * (H]e wlll be exposed to 

hYsical emotional and general mental agony .. Confine~ 
~liih th~se who are'insane and indeed t~eate~ as Insane,. It 
does not take much for a man to questlon hIS o~ s:n;t~ 
and in tne end' to succumb to some mental aberratIOn.. 1 .... 

di I the Committee has concluded th:at ~ prIsoner 0 

tr~:s~~~ t~g ;'mental heatlth
b 

fahcilit
dl
y

e
,: ~is~n m~:;n~~:itt~rat\~: 

. inally insane canno e an . d . 
cr~~er In view of the substantial deprivations, har?shIps, !ln

d
· ~~ 

~ .. . h move may produce in a sane prlSoner, JU lCl 

:~~!~e; i~u~eC;ssary to inare th~t ath:ePrh~~d{:~e:h~~i~e~nlr!: 
}~~~:Je~::q~a1~l~o~:fe~~rd ~i:e f~nd~mental rights of the prison-

er. 

2. Present Federal law . t 
18 U.S.C. 4241 currently provides tha~ a ~oar:d of eXa~lln!{S dU~ 

. n inmate of a Federal penal lnstltutlOn who IS a ege 0 

b!a::::~e~ The Board must report. its fmdib·ngs to tha t;t~~~elr~:~d 
eral who may direct th~t the prlSoner e remove 
States hospital for defectlve deh~quentts. f th United States hospi-

18 USC 4242 states that an Inma e 0 e . t th 
tal for ·d~f~ctiv~ delinquents whbose s:nit:f::r!as~~r:dp~~~rin~tit: 
expiration of his sentence may e re ran 
tion. 
3. Provisions of the bill, as reported . 

U d t · 4245 a prisoner who is serving a sentence ill a Fed
n er sec Ion h· b· t" t mental 

eral facilit;y may not be ttrandferrS~c~io~ 4245(~)e~~~~de~ ~hat the 
hospital Wlthout a cour or er. ... d hold a 

t £, the district in which the person IS Imprisone may . 
~~~~in~r on the present ment~l co:r;dition of the pe!:~~ ~~~:g ~ 
:itr:~eo;~:O~~h°{,'!'~~~~!~;\o 1:~~ k=fer~~~ to a suit:bl~ 
~h~~~~~t ~~r'::~~~f\h~f:~!if;~ ~hl:~he~~;~z:a:e~:~; 

d ~1 t· on with the court for a earIng on 
h::;:s~:ta!~~\~t c~:d~tion. A motion filed un~er this s~b~ec~~ 
stays the transfer of the person until the proce ures con rune 
this section are completed. 

Nt rd 420 F 2d 607 (D C err 1969) cert. denied, 397 U.S. 1010 (1970). 
:~ ~:i::d~f:t::; rei. §;huster"v. Herold,· s~pra·note 87 at 1078. 
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After the motion is filed, the court must order a hearing to deter
mine if there is reasonable cause to believe that the person may be 
presently suffering from a mental disease or defect for the treat
ment of which he is in need of custody for care or treatment in a 
suitable facility. 

Section 4247(b) provides that after the court orders a hearing to 
determine the present mental condition of the defendant pursuant 
to this section, the court, in its discretion, may order that the de
fendant be examined by a qualified psychiatrist or a clinical psy
chologist. The defendant may request the court to designate an ad
ditional examiner selected by the defendant. Section 4247(b) also 
sets forth time limits applicable to the examination. These are 
identical to those with respect to section 4241 and the discussion 
there should be consulted here. 

Section 4247(c) sets forth the requirements of the report that is 
to be filed and section 4247(d) describes the hearing that is to be 
held. Under sub~ection (c), the examine:r's report must include, in 
addition to thp diagnosis and prognosis, the examiner's opinion as 
to whether the person is suffering from a mental disease or defect 
as a result of which he is in need of custody for care or treatment 
in a suitable facility. Under subsection (d), the hearing is required 
to meet certain due process requirements. 

Subsection (d) of section 4245 provides that if, after the hearing, 
the court finds by a preponderance of the evidence that the person 
is presently suffering from a mental disease or defect for the treat
ment of which he is in need of custody for care or treatment in a 
suitable facility, the court then must commit him to the custody of 
the Attorney General, who must hospitalize the person for treat
ment in a suitable facility. The phrase "suitable facility" is meant 
to include the psychiatric section of a prison. Thus a person who is 
committed under this section need not necessarily be transferred to 
another facility if the pr-ison he is in has a suitable section for 
treatment. 

The subsection also provides that the Attorney General shall hos
pitalize the person until he is no longer in need of custody for care 
or treatment or until expiration of the term of imprisonment, 
whichever is earlier. If he has not recovered from his mental ill
ness before his sentence expires, procedures for commitment may 
be undertaken pursuant to section 4246. If, however, the person re
covers before his sentence expires he is subject to release and 
reimprisonment pursuant to subsection (e) of this section. Accord
ingly, the Committee has taken precautions to insure that a person 
will not be wrongfully hospitalized or wrongfully detained in a suit
able facility. 

Under subsection (e), when the director of the facility in which 
the person is hospitalized determines that he has recovered from 
his mental disease or defect to the extent that he is no longer in 
need of custody for care or treatment in such a facility, such direc
tor shall file a certificate so stating with the clerk of the commit
ting court. If, at the time of the filing of the certificate, the sen
tence imposed upon the person has not expired, the court must 
order that he be released from the facility and reimprisoned. Since, 
after the person is reimprisoned he will be in the custody of the 
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Bureau 0 rIsons, f P . the Bureau may designate the place of impris-

onment. h'l the procedures of section 4245 
It should be noted that, Vf 1 e h did not object to hospital-

would not be appli~d to a b:ls~ndrt:co~tinued hospitalization at a 
ization, if such a prisoner 0 ~ec. e section would have to b~ fo.llo~ed 
later date, the proce~ures °bf t~l1S d that continued hospItalIzation if the Bureau of Prisons e Ieve 
was necessary. 

N OF A PERSON DUE FOR RELEASE BUT 
SECTION 4246. HOSPITALIZAMTIOMENTAL DISEASE OR DEFECT 

SUFFERING FRO 

1. In General . ces where State authorities 
Section 4246 cov~r~ those ?~rcu:s~~~ceedings against a hosp~tal

will not institute CIVIl commi me ce is about to expire or against 
ized defendant whose Federa~ sen~nen dropped for reasons related 
whom all criminal. c).1arges ave ise resently mentally ill. At s~ch 
to his mental condItIOn and who p of insane persons is essentIal
a point th~ responsibility ~Oil t~h~C~mmittee intends that this sec
ly a functIOn of th~ Stateib. ircumstances where ~ per~0!l has 
tion be used only. In those ~h!~e care no State authorities wIllIng to 
no perm~nent reslden?e or If criminal charges are dropped for 
accept hIm for commltmen\ I ndition of the defendant, such as 
reasons other than the men d £0 dant was mentally ill, the Attor
insufficient evidence, but t~h d:fundant to State authorities. ney General would release e 

2. Present Federal law . tendent of the United 
18 U.S.C. 4243 provides. that t~e ~~i:I~ust notify the prop~r 

States hospi~a~ for dhefedtI;e 1e!~plration of sentence of a!ly pI' hIS
State authorIties .of t e Tahe 0 'ntendent then must delIver t e oner who is still Insane ... e superI 
prisoner to these authOritIes. It nate procedure to be followed 

18 U .S:C. 4247 sets out an :e ~~t available for the c!-,stody and 
where SUItable arrange~en~s a nd whose sentence IS about to 
care of a prisoner who IS Insane a f Prisons must certify, and the 
expire. The Director of the Bur~au 0 certificate to the court for the 
Attorney General must .trans~It, a fined that in the judgment of 
district in which thhe PBrIsoaerf ~xc~!.i~ers prov'ided for in 18 U.Sd.C. 
the Director, and t . e oar o. The court then must or er 
4241, the p:isoner IS prese~tl~ y;sa~~ qualified psychiatrists, one 
that the prisoner be exam"dne :elected by the prisoner. After. the 
designated by the c~urt an °be h ld and if the court deterl1?-Ines 
examination a he~r1.ng must e ~ali incompetent and that If re
that the prisoner IS Insane or men th~ safety of the officers, the 
leased he will pro?ably en~f~~:r United States, and that suitable 
property, or other Interests d and care of the prisoner are not oth
arrangeme?ts for the custo y ommit the prisoner to the custody en:;ise avaIlable, the court may c 

of the Attorney Gene~t· th t a commitment pursuant to 18 U.S.qi 
18 U.S.C. 4248 pr<;>vlhes a't of the person is restored or untl 4247 shall run until t e sani y 

01 See Higgins v. United States, 205 F.2d 650 (9th Cir. 1953). 
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other suitable arrangements have been made with the State of resi
dence of the prisoner. Whenever either of these events OCcur, the 
Attorney General must file a termination certificate with the com
mitting Court. In addition, it is provided that nothing in section 
4248 precludes a prisoner committed under section 4247 from estab
lishing his eligibility for release by a writ of habeas corpus. 
3. Provisions of the bill, as reported 

Subsection (a) of section 4246 places respons:bility in the director 
of the facility in which a person is hospitalized and whose sentence 
is about to expire, or who has been comnlitted to the custody of the 
Attorney General pursuant to section 4241(d), or against whom all 
charges have been dismissed for reasons related to the mental Con
dition of the person, to determine preliminarily whether the de
fendant should be released. Whenever the director of the facility 
determines that the person is presently suffering from a mental 
disease or defect as a result of which his release would create a 
substantial risk of bodily .mjury to another person or serious 
damage to property of another, he must determine whether other 
suitable arrangements for the care and custody of the person are 
available. In this context, it is expected that he will notify the 
proper authorities in the State in which the person maintains a 
residence or in which he was tried to determine if the State will 
assume responsibility for the defendant. If the State determines 
that he should be civilly committed, the director of the facility may 
transfer him upon expiration of his sentence to the proper State 
authorities. In essence, the person is about to be released and be
cause of his condition the State has instituted civil commitment 
procedures as it would against any other mentally ill citizen. On 
the other hand, if there is no State to which the person has suffi
cient ties, then the head of the facility must proceed pursuant to 
this section. In addition, if the State determines that he is not in 
need of further hospitalization, the director of the facility may at
tempt commitment pursuant to this section since "suitable ar
rangements * * * are not available" in a State facility. Of Course, 
any determination in a State proceeding is proper evidence at the 
hearing held under subsection (c) of this section. 

If suitable arrangements for the custody and care of the person 
are not otherwise available, the director of the facility must trans
mit to the court for the district in which the person is coniined a 
certificate stating that he is presently suffering from a mental dis
ease or defect as a result of which his release would create a sub
stantial risk of bodily injury to another person or serious damage 
to property of another, and that suitable arrangements for the cus
tody and care are not otherwise available. The filing of the certifi
cate stays the release of the person until completion of the proce
dures contained in this section. Upon receipt of the certificate, the 
court must order that a hearing be held to determine whether the 
person is presently suffering from a mental disease or defect as a 
result of which his release would create a SUbstantial risk of bodily 
injury to another person or serious damage to the property of another. 

Subsection (b) provides for psychiatric examination and for re
ports under sections 4247 (b) and (c), and subsection (c) provides for 
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a hearing under section 4247(d). Under those provisions the person 
must receive a due process hearing and the examiner must report 
to the court his opinions as to diagnosis and prognosis for the 
person and as to whether the person is suffering from a mental dis
ease or defect as a result of which his release would create a sub
stantial risk of bodily injury to another or serious damage to prop
erty of another. 

Subsection (d) provides that if, after the hearing, the court fi.nds 
by clear and convincing evidence that the person is presently suf
fering from a mental disease or defect as a result of which his re
lease would create a substantial risk of bodily injury to another 
person or serious damage to the property of another, the court 
must commit him to the custody of· the Attorney General, who 
shall release him to the appropriate official in the State of the per
son's domicile or in which he was tried, if such State will assume 
responsibility for his custody, care, and treatment. The Attorney 
General is directed to make all reasonable efforts to cause such a 
State to assume such responsibility. If, nevertheless, the State will 
not assume responsibility, the Attorney General must hospitalize 
the person for treatment in a suitable facility. The duration of the 
commitment is until (1) such a State will assume such responsibili
ty or (2) the person's mental condition is such that his release, or 
his conditional release under a prescribed regimen of medical care 
or treatment, would not create a substantial risk of bodily injury to 
another person or serious damage to property of another, which
ever is earlier. The Attorney General is instructed under this sub
section, moreover, to continue periodically to exert all reasonable 
efforts to cause a State to assume responsibility for the person's 
custody, care and treatment. 

Under the provisions of subsection (e), if the director of the facili
ty in which the person is hospitaHzed determines that he has recov
ered from the mental disease or defect to such an extent that his 
release, or his conditional release under a prescribed regimen of 
medical care or treatment, would no longer create a substantial 
risk of bodily injury to another person or serious damage to proper
ty of another, he must file a certificate to that effect with the clerk 
of the court that ordered the commitment, and the clerk must send 
a copy of the certificate to the person's counsel and to the attorney 
for the government. The court must then either release the person 
or, on motion of the attorney for the Government or on its own 
motion, hold a hearing to determine whether he should be re
leased. The person must be released if the court finds, by a prepon
derance of the evidence, that his release would no longer create a 
substantial risk of bodily injury to another person or serious 
damage to property of another. If the person does not meet the cri
teria for unconditional release but the court finds that the person 
has recovered from his mental disease or defect to such an extent 
that his conditional release under a prescribed regimen of medical 
care or treatment 'would not create a substantial risk of bodily 
injury to another person or serious damage to property of another, 
the court shall order that he be discharged under an appropriate 
prescribed regimen of medical care or treatment on the explicit 
condition that he comply with the prescribed regimen. The court at 
any time may, after a hearing, modify or eliminate the regimen of 
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medical ?a.re or treatment employing the same criteria r b 
to'ttt:e ongll~_al detern:>-ination. These provisions are simila~Pfo I~ho~: 
WI resFe.cv to. sectIOn 4243 dealing with persons acquitted by 

hreason 0 InsanIty, and the discussion there should be consulted 
ere. 

. Su~~ehtitohn (f) PI rovides a procedure for dealing with the situation 
In w IC e re eased person fails to comply 'th th 'b 
regimen of medic~l care .o~ treatment. Under th~~ proc:d~::Sth~ ~f 
recto: of the medIcal facIlIty responsible for administering th . 
~e: dfhosed u~~r ~ubs~ct~on. (e! shall notify the Attorney Ger:!:~ 
com~ly wftl~Oth~ aVIn~bJudrIsdI~tIon over the case of the failure to 

prescrI e regImen In a procedure sim'l t 
ocation of probation upon notice by the medical d' t 1 ar 0 rev-
pro?able ~huse to believe the person has failed to ;~:Pl; ~itht~h~ 
regImen, . e person may be arrested and, upon arrest t b 
~i~ti~ht Ththout ~nnecessary delay before the court ha~i:::SUjuris~ 

n. e cour must, after a hearing determine wh th th 

fh~~~~ sft~hidofhi~e~i::~o t~o~;IUit!?f~ [h~ility o~ th~ ~ g~;und 
~~~~~~ c~i:k oroirb~~1en~, ~s coftinued rel:~~s~~~l~ ~~=e~ 
dama~e to property of a;olh~~~ury 0 another person or serious 

th~eftI?ft 4247(e)(1),. dealing with annual reports by the director of 
d aCl ~ Y concernIng a ~efendant committed under this s~ction 

hnb sectIOn 4247
1
\h), deal~ng ':Vit? the continuing availability of 

. a ethas corpt~s re lef, prOVIde sImIlar procedures to those provided 
In 0 er sec IOns of thIS chapter . 
I SU3s~ctIhn (g) of section 4246 I?rovides the procedure to be fol-
owe In e case of a person agaInst whom all h h b \ 
droppe~ for reasons unrelated to his mental conclit~z;e:uchve .een 
~:~e w ere the~e i~ not en~u~h evidence to prove ~ilt of a:;r~t 
whiceh ~~t hwhb IS, Ih th~ o~:nnIOn of the director of the facility in 
disease or ci:fi eten ?sPltal1zed, pre~entl~ suffering from a mental 
substantial ri:k ~; bodrl~u Inj~r;ht~h a~~th:~ease would crea~e a 
damtle to property of another. Since the Fea:::fnG~~e::~~~~ 
Fd' F~d~;irhJ~p'i~li~ti~~n~f"atsp::;~ t~etf::::o;e;~ ~u:~~~~~t~: 
~~~:s Invo ve to JustIfy such hospitalization, this subsection re-

£he dir~~~~rt~f ~!O~~~hi~e~~r~h~o~heceiving a certifica~e f:om 
that the person needed conti d h . e .per.son wa~ hospItalIzed 
pri~te official of the State in ~~ich ~~t;!~s~~o~ n1Ify. tqe :ppr.o
whICh he was tried that he wished to place th~S omICI ~ O{ In 

!~i:i~~sr~~it~: rt~~h~~ibil~~h:\:O~jjVh~V~~~::~~ ~~ 
. n any even, e could not hold the pers I th 

~~i~hY:h:~:;s;~~~:~~~f:!I~e~~ the director of ~he °fu~rlity i~ 
SECTION 4247. GENERAL PROVISIONS FOR CHAPTER 313 

b .Tr~ section c0l1;~ains, in s~bsection (a), the definition of Hreha
Ill. a IOn program as educatIOnal training to assist the defendant 
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in understanding society and the magnitude of his offense, voca
tional training, drug, alcohol, and other. treatment programs to 
assist in overcoming psyc~ological or physIcal depend~~ce, al'}~ ~r
ganized sports and recreatIOn programs; and the d~finltIon of SUIt
able facility" as a facility that is suitable to provIde ca:t:e ?r treat
ment given the nature of the offense and the characterIstIc of the 
defendant. . . 

Section 4247 also contains the general procedures for psychIatrIC 
examinations and reports (subsections (b) ~~ (c», right~ at hear
ings (subsection (d», reports of mental faCIlItIe~ (subsectIOn (e)(l», 
admissibility of defendant's s~atement made durIng ~ menta~ exam
ination (subsection (g», and rIghts to habeas corpus tsubsectIOn (h». 
These provisions are discussed in detail in the discussion of the pre-
ceding sections. . .... 

Subsection (e)(2) requires the dIrector of the faCIlIty In whIch a 
person is hospitalized under section 4241, 4243, 4244, 4245, or 4216 
to inform the person of available rehabilitation programs, as de
fined in subsection (a). 

Subsection (f) of this section provides for a new procedure ~nd.er 
which the court, on written request of defense counsel, may In Its 
discretion order a videotape record to be made of the defendant's 
testimony or intervie~ ~pon which the periodi9 report of the direc
tor of the suitable faCIlIty pursuant to subsectIOn (e)(l) IS ,based. If 
the court orders a videotape record to be prepared, such record 
shall be submitted to the court along with the periodic report. The 
purpose of this subsection i~, by allowing a vid~otape record to be 
created, to insure the qualIty of mental examll~atIOns of pe~sons 
hospitalized under this subchapter, an~ to furnI~h. courts WIth a 
better basis upon which to make ultImate deCIsIOns as to the 
mental competency, sanity, and dang~rousnes~ of such p~r!lOns. 

Subsection (i) supplements subsectIOn (h) WIth resp~c'[; LO habeas 
corpus, by providing that :egardl~ss .of whether the dlr~ctor of the 
facility in which a person IS hOspItalIZed has filed a certIficate pur
suant to subsection (e) of section 4241, 4243, 4244, 4245, or 4246, 
counsel for the person or his legal ~ardian may fi~e with the co~rt 
that ordered the commitment a motIon for a hearIng to determIne 
whether the person should be dischar:ged from such fa9i!ity. A copy 
of the Inotion shall be sent to the dIrector of the facilIty and the 
attorney for the government. Motions may not be filed ~ithin 180 
days of a court determination that the person should contInue to be 
hospitalized. 

Finally this section, in subsection G), authorizes the Attorney 
General to contract for non-Federal facilities in order to hospitalize 
for treatment persons committed to his custody pursuant to this 
chapter, authorizes him to apply for civil co~mitment to the ~tates 
for a person in his custo~y p~~suap.t to sectIc:m 4243 or .4~46! dIrects 
him to consider the avaIlabIlIty of approprIate rehabIlItatIOn pro
grams before deciding in which facility to place a person under sec
tion 4241 4243 4244, 4245, or 4246, and directs him to consult with 
the Secr~tary ~f Health and Human Services on the irnple~e?~a
tion of the chapter and on establishment of standards for faCIlItIes 
for implementh1g the chapt~r. ~t is intended that .the ~ttOl'ney 
General will make the applIcatIOn for State commItment unless 
there is clear reason not to do so in a particular case. 

--------~--- ---------- -~ ~~ --

TITLE V-DRUG ENFORCEMENT AMENDMEN'rS 

IN'l'RODUCTION 

The drug enforcement amendments of Title V of the bill (Sec
t~ons 591--.526) are divided into two parts. The first, Part A, is de
sIgned to Improve the penalty struct.ure for major drug trafficking 
offen~es. The second) Part B, contaIns a number of amendments 
that I~p!.'ove regulatory authority regarding controlled substances. 
In partICular, thes~ amendments in Part B are intended to enhance 
the government's ability to stem the diversion of licit but con-
trolled, substances for improper use. ' 

PART A-CONTROLI,ED SUBSTANCES PENALTIES 

1. In general 

The ~urpose of Part ,A of'I'itle V of the bill (Sections 501-504) is 
to prov~de a more ratIO~al penalty structure for the major drug 
traffickIng offenses punIshable under the Comprehensive Drug 
A~u~e Preve~tio~ and Co~trol Act of 1970 (21. U.S.C. 801 et seq.). 
nlI~::It traffickIng In drugs IS one of the most serIOUS crime problems 
faCIng the country, yet the present penalties for major drug of
fens7s are often inconsistent or inadequate. Part A of Title V pri
~arIly focuses on three major problems with current drug penal
tIes. 

First, with ,the exception .of offenses involving marihuana (see 21 
U.S.C. 841(b)(6», the severIty of current drug penalties is deter
mined exclusively by the nature of the controlled substance in
volv7d. While it is appropriate that the relative dangerousness of a 
pa:t:tIcular ~ru&" sh<?uld have a b~aring on the penalty for its impor
tatIOn or dIstrIbutIOn, another Important factor is the amount of 
the drug i~volyed. Wi~hout the inclusion of this factor, penalties 
for traffickIng In espeCIally large quantities of extremely dangerous 
drugs are ?fteI?- inadequate. Thus, ~n~er current law the penalty 
for traffickIng ~n 500. grams of herOIn IS the same as that provided 
for an. offense InvolVIng 10 ~rams. The drug penalties schedule of 
~he CrImInal Code Reform bIll (S. 1630) reported by the Committee 
In the 97th Congress 1 addressed this problem by punishing as a 
Class B felony (up to 25 years' imprisonment) offenses involving 
trafficking in large amounts of opiates and other extremely danger
ous drugs. Based on this approach, this title amends 21 U.S.C. 841 
and 960 to provide for more severe penalties than are currently 
available for such major trafficking offenses. . 

The second problem addressed by Part A of Title V is the current 
fine lev~ls for major drug offenses. Drug trafficking is enormously 
profitable. Yet current fine levels are, in relation to the illicit prof-

ISee S. Rept. No. 97-307, 97th Cong., 1st Sess. 
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its generated, woefully inadequate. It is not uncommon for a major 
drug transaction to produce profits in the hundreds of thousands of 
dollars. However, with the exception of the most recently enacted 
penalty for domestic distribution of large amounts of marihuana, 
the maximum fine that may be imposed is $25,000.2 Part A of Title 
V provides more realistic fine levels that can serve as appropriate 
punishments for, and deterrents to, these tremendously lucrative 
crimes. 3 

A third problem addressed by Part A is the disparate sentencing 
for offenses involving Schedule I and II substances, which depends 
on whether the controlled substance involved in the offense is a 
narcotic or non-narcotic drug. Offenses involving Sched:ule I and II 
narcotic drugs (opiates and cocaine) are punishable by a maximum 
of 15 years' imprisonment and a $25,000 fine. But in the case of all 
other Schedule I and II SUbstances, the maximum penalty is only 
five years' imprisonment and a $15,000 fine, the same penalty ap
plicable in the case of a violation involving a Schedule III sub
stance. This penalty structure is at odds with the fact that non-nar
cotic Schedule I and II controlled substances include such extreme
ly dangerous drugs as PCP, LSD, methamphetamines, and metha
qualone, and that Federal prosecutions involving these drugs typi
cally involve huge amounts of illicit income and sophisticated orga
nizations. Removing the distinction, for the purposes of sentencing, 
between narcotic, as opposed to non-narcotic, controlled substances 
in Schedules I and II was proposed in S. 1951 in the 97th Congress, 
and this concept is included in this title. 

2. Present Federal law 
Offenses involving domestic trafficking in controlled substances 

are governed by 21 U.S.C. 841. Subsection (a) of section 841 pun
ishes those who knowingly or intentionally (1) manufacture, dis
tribute, distribute or dispense, or possess with intent to manufac
ture, distribute, distribute or dispense, a controlled substance; or (2) 
create, distribute, dispense, or possess with intent to distribute or 
dispense, a counterfeit substance.4 The penalties for these offenses 
are set out in subsection (b) of section 841, and include terms of im
prisonment, fines, and special parole terms. 5 The maximum penal
ties are doubled if the offender has previously been convicted of a 
Federal drug offense. In the case of an attempt or conspiracy to 
commit one of the offenses described in 21 U.S.C. 841(a), the penal
ty is to be the same as for the offense which was the object of the 
attempt or conspiracy.6 Where an offense involves distribution to 

2 21 U.S.C. 841(b)(6) provides for a maximum fine of $125,000 for offenses invnlving in excess 
of 1,000 pounds of marihuana. 

3 If enacted, the generally applicable rme levels set out in the sentencing provisions of Title II 
of the bill will supersede Title V's amendments of the fines prescribed in 21 U.S.C. 841 and 960, 
except to the extent that the fines provided under 'TItle V are higher than the generally applica
ble fines in Title II. See 18 U.S.C. 3559(bX1) as amended in ~ction 202 of the bill. The generally 
applicable rme levels for felonies, set out in 18 U.S.C. 3571, as amended by section 202 of the 
bill, are $250,000 where the defendant is an individual and $500,000 where the defendrult is an 
organization. 

4 A "counterfeit substance" is a controlled substance which, or the container or labeling of 
which, bears false or misleading information about the true manufacturer, dispenser, or distrib
utor. See 21 U.S.C. 802(7). 

5 No special parole term is prescribed for an offense involving a Schedule V controlled sub
stance. 

6 See 21 U.S.S. 846. 
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persons under age twenty-one, the applicable maximum penalties 
under 21 U.S.C. 841(b) are doubled, or if the offender has a previ
ous Federal drug conviction, they are tripled. 7 

As noted above, th~ severity of the penalties described in 21 
p.S.C. 841 depends, WIth but one exception, solely on the schedul
Ing of the controll~d substance involved, and in the case of a con
trolled sUb.stance In Schedule I or II, on whether the controlled 
substance IS a "narcotic drug." 8 The only instance in which the 
am~>u~t of controlled sub~tance influences the severity of the penal
ty IS In the case of marIhuana. If the offense involves more than 
1,000 po?nds of. mar!huana, 21 U.S.C. 841(b)(6) prescribes en
han~ed fIne and .ImprISOnment penalties. ~ Otherwise, the current 
maxI?1um penaltIes range from a 15-year prison term and $25000 
fine In the case of an offense involving a narcotic Schedule I dr II 
controlled substance to a one-year prison term and $5000 fine in 
t~e ~ase of an <;>ffense involving a Schedule V controlled substance. 
DIstInct penaltIes apply for offenses involving narcotic Schedule I 
and II substances (21 U.S.C. 841(b)(1)(A», non-narcotic Schedule I 
and II substances and Schedule III substances (21 USC 
841(b)(1)(B», Sche~~le IV substances (21 U.S.C. 841(b)(2» Sched~l~ 
V s~bstances (21 U.S.C. 841(b)(3», distribution of small a:mounts of 
~arIhuana for no reIlluneration (21 U,S.C. 841(b)(4»,IO phencycli
dine (21 U.S.C. 841(b)(5»,11 and more than 1 000 pounds of mari-
huana (21 U.S.C. 841(b)(6»,12 ' . 

Major offenses involving the illegal import and export of con
~rolled substances are governed by 21 U.S.C. 960. The offenses pun
Ish!lble under 21 U.S.C. 960(a) include (1) the knowing or intention
al Import or export of controlled substances; (2) possessing certain 
~ontrolled s~bstances on board vessels, aircraft, or vehicles arriving 
I~ or departIng from the country; and (3) manufacture or distribu
tIon of a contr~lled subst~nce with knowledge or intent that it will 
be unlawfully Imported Into the United States. The penalties for 
these offenses are set out in 21 U.S.C. 960(b). Like the penalties for 
offe~ses under 21 U.S.C. 841, these penalties vary in severity ac
cordIng to the scheduling of the controlled substance involved 
However, the penalty structure of 21 U.S.C. 960(b) is much les~ 
complex: In the ,case of a narcotic Schedule I or II substance, the 
penalty IS a. maXImum of fifteen years' imprisonment and a $25,000 
fine. A speCIal parole term of not less than three years also applies 
In .the c~se o~ all other controlled substances, a maximum five-yea~ 
~elm ~f ll~prISOnment and $15,000 fine applies. 13 Thus, one strik
Ing dIspa:Ity between the penalties for domestic violations and 
those for Import and export violations is that an offense involving 

7 See 21 U.S.S. 845. 

T~e ~~fi!ifi~n '~fa[h~t~c dru,g" is defde? in 2~ U.S.C. 802(16) and includes opiates and coce,ine 
tion of the type f di erm IS ambentae m .sectI~n 505 of the bill to give a more complete descri~ 

9 " S 0 angerous su s nces In thIS category. 
no r~n addItI~~, 2~ Ut·Sb·C. t841(b)d(4) pr~lVides that di~tribution of a small amount of marihuana for 

10 mu~era lOn_IS 0 e reate. as SImple posseSSIon under 21 U.S.C. 844. 
11 MarIhua~a. IS a non-~arcotlC Schedule I substance. 
12 Phe!1cychdme (PCP) IS a Schedule II non-narcotic substance. 
U~hke most of the other pen~lty provisions of 21 U.S.C. 841(b), section 841(b)(6) 'b 

n0
1 
~pecIaI p.arole term for of~enses Involving large amounts of marihuana. prescri es 

~::~~~t~£~~~StVcl\1~~~~t~~:t~~.~:d~feeili :J6;::~c~~The t~;e~[!iI~:r~I:~!:r~ is noo:~ 
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the domestic trafficking in more than 1,000 ~0l!nds .of marihuana is 
punishable by a maximum of fifteen years ImprIsonment and a 
$125,000 fme under 21 U .S.C. 841(b)(~), but an i~portation offense 
involving the same amount of marIhuana punIshable under. 21 
U.S.C. 960 is subject to a maximum penalty of only five years Im-
prisonment and a ~15,000 fine. . . 

As is the case WIth offenses punIshable under 21 U .S.C. 841, If an 
offense under 21 U.S.C. 960 is a second or subsequent Federal drug 
offense, the maximum penalties are d?ubled,14 aI\d an attempt or 
conspiracy to commit an offense punlsha~le under 21 1! .S.C. 960 
carries the same penalty as the offense WhICh was the object of the 
attempt or conspiracy. 15 

3. Provisions of the bill, as reported 

SECTION 501 

Section 501 provides that Title V may be cited as the "Controlled 
Substances Penalties Amendments Act of 1983." 

SECTION 502 

Section 502 amends 21 U.S.C. 841(b), the provision which sets out 
the penalties for the most serious domestic drug trafficking of
fenses. Each of the paragraphs of this section is discussed below. 

Paragraph (1) revises section 841(b)(1), which d~scribes the penal
ties for offenses involving controlled substances In Schedules I, II, 
and III. Currently, offenses involving narcotic Sch~dule I and. II 
substances are governed by section 841(b)(1)(A), whIle offenses In
volving non-narcotic Schedule I and II substances and all Schedule 
III substances are governed by section 841(b)(I)(B).16 Paragraph (1) 
of section 502 designates these subparagraphs (A) and (B) as sub
paragraphs (B) and (C) and creates a new subparagraph (A) under 
section 841(b)(1) that would provide, for off~nses involvi~g large 
amounts of particularly dangerous drugs, hIgher penaltIes than 
those now provided under section 841. .., 

Under this new section 841(b)(I)(A), an offense InvolVlng (~) 100 
grams or more of an opiate; (ii) a kilogram or more of COCaIne (a 
more complex manner of defining opiates and cocaine is necessary 
in the amendment because of the way in which such substances are 
defined elsewhere in title 21, United States Code); (iii) 500 gram~ or 
more of PCp· or (iv) five grams or more of LSD, would be punIsh
able by a ~aximum of 20 years' imprisonment a~d a fine of 
$250,000. Consistent with the current structure of sectlOn 841, these 
maximum penalties would be doubled where the defe:nd.ant has a 
prior felony drug conviction. The amendment's descrlptlOn of the 
prior offense which may trigger the more severe penalty does, how
ever differ from the description used in current law. In current 
law' this enhanced sentencing is available only in the case of .a 
pri~r Federal felony drug conviction. The amendment would permIt 

14 See 21 U.S.C. 962. 
15 See 21 U.S.C. 963. lIed b ta t f 
16 As noted above, although marihuana is a non-narcotic Schedule I contro su s nc:e, !£l-

ticking in amounts over 1,000 pounds is curren~ly governed by 21 U.S.C. 811(b)(6), and distrlh~
tion of small amounts for no remuneration 18 treated as mere possessIon under 21 U.S.I.-. 
841(b)(4). 
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prior State and foreign felony drug convictions to be used for this 
p:urpose as ~ell. The prior conviction language of current provi
SlOns of ~ectlOn 841 a~d of section 962 (relating to importation and 
e;XP?rtatlOn offenses~ IS amended in other provisions of the bill in a 
sImIlar manner to Include State and foreign 'as well as Federal 
felony drug convictions. ' , 

All ?ther ?ffenses involving. a Schedule I or II substance, except 
those ll~.volvIng less. than 50 kIlograms of marihuana, 10 kilograms 
of h~shIsh, or one kIlogram of hashish oil, are to be punished under 
sect~on 841(b)(1)(B). Thus, the current distinction, for purposes of 
punIshment, between Schedule I and II substances which are nar
cotic drugs and those which are not has been abandoned. The 
maxim?m 15:year term. of imprisonment currently applicable to of
fenses Involvmg narcotIC Schedule I and II substances is retained 
for all Schedule I and II offenses under section 841(b)(I)(B). Howev
er, the curren~ maximum fine level of $25,000 has been raised to 
$125,000. By vIrtue of. current sect!on 841(b)(~), offenses involving 
large amounts of marIhuana are already punIshable at this level. 
Penalties for offenses involving Schedule III substances and lesser 
amounts of marihuana, hashish, and hashish oil, are to be gov
erned by ~1. U.S .. C. 841(b)(I~(C), as .amended. The current penalty of 
five ye~s ImprISonment, IS retamed1 but the maximum fine has 
beep raIsed from $15,000 to $50,000. Marihuana is currently treat
ed In the same manner as a Schedule III controlled substance when 
the amount involved is less than 1,000 pounds. Thus, this section's 
t~o-level treatment of marihuana offenses is generally consistent 
WIth current law. 

Paragraph (2) amends 21 U.S.C. 841(b)(2) to raise the fine level 
for a violatiol! involvir:g a Schedule IV substance from $10,000 to 
$25,000. Also Included IS the amendment noted above in relation to 
new section 841(b)(1)(A) which would treat State and foreign, as 
well as Feder~,. felony drug convictions as prior convictions for the 
purpose of eXIstIng enhanced sentencing provisions .. 

Paragraph (3) amends 21 U.S.C. 841(b)(3) to raise the fine level 
for a violation involving a Schedule V substance from $5,000 to 
$10,000. 

Para&Taph. (4). is ~ technical amendment to 21 U.S.C. 841(b)(4) 
(governIng. dIstr.IbutlOn of small amounts of marihuana) reflecting 
the redesIgnatlOn of current section 841(b)(I)(B) as section 
841(b)(1)(C). 

Paragraph (5) deletes paragraphs (5) and (6) of 21 U.S.C. 841(b). 
~urrel!t 21 U.S.C: 841(b)(5) provides special penalties for violations 
InvolVIng PCP. SInce PCP has now been designated as a Schedule 
II substance, this special provision is no longer necessary. Current 
?1 U.S.C. 841(b)(6) provides for heightened penalties for traffieking 
Ir: large amounts of marihuana. Since section 502 of the bill pro
VIdes that such offenses would be punishable under section 
841(b)(1)(B) by a maximum penalty of 15 years' imprisonment and a 
$125,000 fine, this special provision is no longer necessary. 

SECTION 503 

Section 50.3 amends .21 U.S.~. 960(b), which sets out the penalti,es 
for the major drug ImportatlOn and exportation offenses, in a 
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manner consistent with section 502's amendments to 21 U.S.C. 
841(b), discussed above. Each of the paragraphs of section 503 is dis
cussed below. 

Paragraph (1) redesignates current paragraphs (1) and (2) of 21 
U.S.C. 960(b) as paragraphs (2) and (3) creates a new section 
960(b)(1) which provides for heightened penalties for importation of
fenses involving large amounts of extremely dangerous drugs. This 
section is analogous to the new 21 U.S.C. 841(b)(I)(A) added by 
paragraph (1) of section 502 of the bill. 

Paragraph (2) amends section 960(b)(2) (presently section 
960(b)(1)), to consolidate the treatment of offenses involving all 
Schedules I and II substances except lesser amounts of marihuana 
and hashish, as was done with respect to section 841(b)(1) in section 
502 of the bill. The current 15-year level of imprisonment is re
tained, but the fine is elevated from $25,000 to $125,000, as was 
done in section 502 of the bill with respect to the analogous of
fenses punishable under 21 U.S.C. 841(b)(1). 

Paragraph (3) amends current 21 U.S.C. 960(b)(2) (redesignated as 
section 960(b)(3) in this section), which now governs offenses involv
ing all controlled substances other than Schedule I and II narcotic 
drugs. As amended, this section would continue to govern viola
tions involving lesser amounts of marihuana and hashish, and all 
Schedule III, IV, and V substances, would retain the current five
year maximum term of imprisonment, but would raise the current 
fine of $15,000 to $50,000. Unlike 21 U.S.C. 841(b), 21 U.S.C. 960 
does not provide separate penalties for offenses involving Schedule 
IV and V substances. 

SECTION 504 

Section 504 amends 21 U.S.C. 962 to permit prior State and for
eign, as well as Federal, felony drug convictions to be considered 
for the purpose of this section's enhanced sentencing for repeat 
drug offenders. As noted above, various provisions of 21 U.S.C. 
841(b) were amended in a similar manner. 

PART B-DIVERSION CON'I'ROL AMENDMENTS 

1. In general and present Fedeal law 
Part B of Title V (Sections 505-526) is designed to strengthen the 

government's authority to regulate controlled substances. In partk
ular, the amendments set out in Part B are intended to address the 
severe problem of diversion of drugs of legitimate origin into the 
illicit market. 

Diversion of legally produced drugs into illicit channels is a 
major part of the drug abuse problem in the United States. It is 
estimated that between 60 and 70 percent of all drug-related deaths 
and injuries involve drugs that were originally part of the legiti
mate drug production and distribution chain. 1 7 Also, diversion of 
legally produced drugs often evidences the same sort of large-scale 
trafficking more commonly associated with the trade in wholly il
licit drugs. For example, the Justice Department informed the 

17 Crime Control Act Hearings (statement of the Department of Justice, p. 77>' 
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Committee that 21 practitione' . 
substances convicted as the res~ltre7/ster~d to .dlsI?ense controlled 
eration Script" were responsibl Ii 0 an ~nves~IgatIOn named "Op-
21.6 ~illi?n dosage units of con:rolfejhe gI;ersIOn1~f approximately 

IllICIt dIversion of dru s of I I . ~u .s ances. 
Indeed, the passa e b tte C ega orWIn IS not a new phenomenon 
stances Act (CSA)g19 ~as ver ongress In 1970 of the Controlled Sub~ 
lem that had grown so seve:e ~uch a r~sponse to a diversion prob
l~gitimately produced am het t. that time th~t nearly half of all 
dlverte:d to illicit channel~. 20 i~l1ned a~d barblturat~s were being 
d:r:ug ~Iversion, the CSA provided ~~r er" I ad~,~ess thIS problem of 
tributIOn for legitimate handlers of co~tr~lls~ d system of drug dis-

Under the Controlled Subst e rugs. 
through the exercise of the Attor~~ceG Act, l,drugs are. controlled 
ty. Based on the severity of the y enera s r~lemaklng authori
drug, the extent to which it Ie d ~buse P?tentIal of a particular 
pendence, and has an accepted ~ sd' 0 rhyslCal or p.sychological de
of five schedules.21 For exam I e Ica use, a drug IS placed on one 
has a high potential for abus~ e'd Schedule I substance is one that 
Schedule V SUbstance is one ~ithO accjPted lmedical use, while a 
abuse and dependence and an acc a rteda Ived~ low potential for 
ment. 22 ep e me lCal use for treat-

'I'hose who are to manufacture distr'b t . 
pEI~se a~d administer controlled; btl u ej Import, export, dis-
registratIOn from the Attorney G s anfeThegally ~ust obtain a 
adhere to certain recordkee i enera.. ose registered must 
permit monitoring the flowP::r

g c~n1 rllPdrtInbg requirements that 
"closed" system In kee in . n ro e su stances within the 
problem at the time of lis !n:C~~ the nature ~f the drug diversion 
focuses most sharply on the act' .:.nt, tre CSA s regulatory scheme 
utors of controlled substances IVI .Ies 0 manufacturers and distrib
practitioners, that is, those who 'd~~h lesser cont~ols applicable to 
controlled substances to ultim t pense, preSCribe, or administer 

I a e users. 
n many respects, the current .. 

stances Act have been quite efIi tprO~ISIOnS?f the Controlled Sub-
lem at the manufacturer and e~ .I~e 'bn feetIng the diversion prob
part, current law generall ro ~s rI u or levels. 23 For the most 
these levels of the "closed"Ydi~trilid:.s stron~ auth?rity .to regulate 
ufacture or distribute controlled u Ibn

t 
chaIn .. Re~IstratIOn to man

clearly consistent with the p bI' s~ ~ ances IS Issued only when 
and criminal enforcemen u lc In erest. Administrative, civil, 
level and mechanisms t: ~~ol: gid~rall~ operate effectively at this 
distributors have largel:y pro~e~oade~~~~~~n by manufacturers and 

Unfortunately, experience und th C 
over the past decade has demo ~r e ontrolled Substances Act 
latory authority to maintain a ~s rate~ t~at ~he .same strong regu
exist at the practitioner level Yecfo~:~ dlt~trIbutIOn chain does not 

. ,1 IS es Imated that 80 to 90 per-
18 Ibid. 
~~ 21 U.S.C. 801 et seq. 

H.R. Rept. No 91-1444 91 t C 2d S 
4566, 4572. . ,s ong., ess., repr!nted in 1970 U.S. Code Co & Ad N 

21 21 U.S.C. 811 and 812 ng. . ews, 
~: 21. U.S.C. 812(b) (1) and (4). 

CrIme Control Act Hearings (statement of the Department of Justice 79) 
,p. . 
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cent of all current diversion occurs at this leve1. 24 Under current 
law, the grounds for denial or revocation of the registration of a 
practitioner are very limited. Indeed, the Attorney General must 
presently grant a practitioner's registration application unless his 
State license has been revoked or he has been convicted of a felony 
drug offense,25 even though such action may clearly be contrary 
to the public interest. 

Thus, one weakness of current law is that it has not been ade
quate to address the shift in the source of diversion from the manu
facturer and distributor levels to the practitioner level. Over the 
past decade other weaknesses of the Controlled Substances Act 
have also surfaced as ambiguities and loopholes in the law have 
come into focus. For example, the procedural requirements for con
trolling a drug under 21 U.S,C. 811 have proven sufficiently time 
consuming that they preclude a swift response when an as yet un
controlled drug rapidly enters the illicit market and creates a sig
nificant health problem. Absence of adequate recordkeepillg re
quirements has inhibited efforts to control the diversion of highly 
abused nonnarcotic drugs. Insufficient authority exists to safeguard 
dangerous drugs held by persons whose registration has expired or 
who have gone out of business. Authority to control the import and 
export of controlled substances has proven too limited in certain re
spects. 

At the same time, certain regulatory requirements of current 
law have proven overly stringent. Annual registration require
ments for practitioners, who comprise the overwhelming majority 
of all controlled substances registrants and who are generally law
abiding, has become an excessive regulatory burden for both practi
tioners and the government. Insufficient authority to exempt from 
controls substances that have no or low abuse potential or that are 
needed for scientific and research purposes has resulted in unnec-
essary regulation. . 

The diversion control amendments of Part B of Title V of the bill 
are designed to address this variety of problems that have arisen in 
the more than a decade of experience under the Controlled Sub
stances Act. In addition to addressing the more recent problem of 
maintaining the intended "closed" system at the practitioner level, 
they strengthen other aspects of current regulatory authority 
where necessary and at the same time give additional regulatory 
flexibility where current law has proven too rigid. Also included is 
a grant-in-aid program through which financial assistance could be 
given to States and localities in order to increase their capacities to 
respond to the drug diversion problem. 

2. Provisions of the bill, as reported 

SECTION 505 

Section 505 amends 21 U.S.C. 802, which sets forth the defini
tions of terms used in the Controlled Substances Act,26 first, by 

24 Ibid. 
25 See 21 U.S.C. 823(0 and 824(a). 
26 21 U.S.C. 801 et seq. 
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adding a definition of the term "isomer" 
an expanded and more detailed defi 't" andfsehcond, by providing 
drug." Ini IOn 0 t e term "narcotic 

An isomer of a drug is a differe t 
the same number and kind f t n compound, but one which has 
not strictly identical to the d~uga ~~s. Th?s,. although an isomer is 
the same chemical and h . ,1 IS so ~Imilar that it has many of 
clude optical, positional PaxiJlC:I prop~r~Ies of the drug. Isomers in
SUbstances listed in Sch~dule; I 0:dtlic(Iso~1rsu' ISn many instances, 
drugs and their isomers M . . see. . .C. 812(c» include 
of ~he United States, s~ch ~:e~h:r'196ies~atilonal treaty: obligations 
COtlC Drugs and the 1971 Co . Ing e ConventIOn on Nar
require control of certain isom~~~~fod of Psychotropic Substances, 

Because of the absence f I ang~r~us drugs. 
the term "isomer" cland~ :=t c ear definItion of what is meant by 
circumvent the la~ by ma:~}ne t m~nufact.u!ers have attempted to 
mel'S of hallucinogens in Scheduk"Irg PdSltIt~nall and geometric iso
~ers o~ cocaine. Indeed, this r . an . ~p Ica and geometric iso
given rIse to frequent assertio~ ~ftIch 171

.
th t respect to cocaine has 

fense." 2 7 Isomers of dan erous d w a IS er:r;n~d ~he "isomer de
pharmacological effects ~nd h rugs lft~.n. elICIt SImilar harmful 
The definition of the te~m "isot!:e" no t e~t~mate ~ommercial use. 
ment of 21 U.S.c. 802 will assure r se ou ~ sectIOn 505's amend
trol under the Controlled Substan thai t~ose Isomers requiring Con
statute. ces c are clearly covered by the 

Secti~n ~05 amends the' definitio f" . " 
appe~r.lng In 21 U.S.C. 802(16) 28 innth finlirco.tlC drug currently 
definItion of opium and opiates is 'fie dO. OWIng ways. First, the 
graph (A). Second 0 t U1;ll Ie In a more concise para-
mercially in the uJt~j~t~t~~:t~ I~~ confentrate (not used com
trolled Substances Act) is added ~o lfue 0 d ena~t!llent Of. the Con
leave~ are more clearly described F th efill:.ltIon. ThIrd, Coca 
are given a detailed s 'fi l' t· . .ou: ,cocaIne and ecogine 29 
ic drug." (This also afs~cr~~c IS I~g WIthIn. the definition of "narcot
on Narcotic Drugs.) conSIstency WIth the Single Convention 

The definitional amendme t· . 
to clarify the scope of curren ~ lIn sedtIOn 505 are designed largely 
or ambiguities. There are no :i';nifi c~rehany pot~ntial loopholes 
SUbstances subject to control. lCan c anges ill the scope of 

SECTION 506 

Section 506 amends 21 USC 811 b . 
that would permit the tem'p~ . y addIng a new SUbsection (h) 
stance which presents an im r~{Yt edergency scheduling of a sub
current 21 U.S.C. 811, befo:::ea Ia e anger to public safety. Under 
control under the Controlled Sub s~bstanA may be designated for 
eral, ~he Secretary of Health and Rances ct ~y the Attorney Gen
submIt a scientific and medical eval:~!l Serfvltches (HHS) must first 

a IOn 0 e substance, 3 0 and 
27 The "isomer defense" . 

19~;). was soundly rejected in United States v. Fince, 670 F.2d 1356 (4th Cir 
d ~ecause of the addition of the definition f ". " . 

re 2:E~~a~~~ f~ section 505 of the bill as- 21 U.S~. 802(T7ir, the definition of "narcotic drug" is 
30 21 TfS.C. 8~lt:rer compound found in coca leaves. . 
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the prior notice and hearing requirements of the Administrative 
Procedure Act (5 U.S.C. 500 et seq.) must be met as provided in 21 
U.S.C. 811(a). Historically, even when given a high priority, such as 
in the case of the rescheduling of PCP and the scheduling of its an
alogs, a scheduling action under current law takes at least six 
months, and often as long as a year. During the interim between 
identification of a drug that presents a major abuse problem and 
the eventual scheduling of the substance, enforcement actions 
against traffickers are severely limited and a serious health prob
lem may arise. 

Under new subsection (h), the Attorney General would be per
mitted to control a substance on a temporary basis without meet
ing the prior notice and hearing requirements of 21 U.S.C. 811(a) or 
the Department of Health and Human Services evaluation require
ment of 21 U.S.C. 881(b), if such action was "necessary to avoid an 
imminent hazard to the public safety." In issuing a temporary 
ruling under this new provision, the Attorney General would be re
quired to consider only those factors set out in 21 U.S.C. 811(c) (4), 
(5), and (6) which relate to the history, current pattern, scope, dura
tion and significance of abuse of the substance, and the risk it 
poses to the public health. New subsection (h)(1) specifically focuses 
attention on actual abuse, diversion from legitimate channels, and 
clandestine importation, manufacture, or marketing. 

The Attorney General is to notify the Secretary of Health and 
Human Services of the proposed temporary scheduling of any drug 
or substance under new subsection (h). The Secretary may object to 
the temporary scheduling of the substance within thirty days. How
ever, unless the Secretary has currently available evidence relating 
to the lack of abuse potential of the substance, his considerations 
are confined to the same factors which are to have been assessed 
by the Attorney General in his determination. Should the Secre
tary object to the temporary scheduling his decision is binding on 
the Attorney General. 31 Temporary scheduling under new subsec
ton (h) is to expire after one year, but the Attorney General may 
extend the temporary scheduling for an additional period of six 
months during the pendency of routine control proceedings under 
section 811(a). 

If a substance is subject to the temporary control provided in 
new subsection (h) of 21 U.S.C. 811, the penalty for its illegal man
ufacture, distribution, dispensing, or possession with intent to 
engage in such conduct, is to be the same as that provided in 21 
U.S.C. 841(b)(1)(C) for Schedule III substances, Of the regulatory re
quirements of title II, Part C of the Controlled Substances Act, only 
the registration and reporting and recordkeeping requirements of 
21 U.S.C. 822 and 827 are to apply to temporarily scheduled sub-
stances. . 

The new emergency control authority provided in section 506 of 
the bill is designed to allow the Attorney General to respond quick
ly to protect the public from drugs of abuse that appear in the illic
it traffic too rapidly to be effectively handled under the lengthy 

31 The decision of the Secretary of Health and Human Services is binding only with respect to 
the temporary scheduling of the substance, and not with respect to any subsequent control pro
ceedings under 21 U.S.C. 811(a). 

SECTION 507 

Under current 21 USC 811(g)(1) th A 
exempt from a schedule' of ~ontrol ce;t . e . ttorney GeI?-eral may 
~reparations containing stimulant or d~p~~:POUt nds

b
, m

t 
Ixtures, or 

tIOn 507 of the bill d h' . . 'oJ an su s ances. Sec-

:~pe:,i:&d t~e texe=~i~nS :utho~·W;~f°ti,~fAt%~~~; Ia:n:al~a:~ 
those that' dmIx ~res, an prepar~tI~ns WhICh may be excluded are 
cause of the 

0 n~~ur~r~~e~e~nyprSeIgnIfit~ant APotential for abuse be-
811(g)(1) ld' para IOn. s amended 21 USC 

wou speCIfy three categories of compou d h' h . b' 
Th~~eP~! f~oxmemtphteovceornttrhols of tthe Controlled n S~bst~~c~a~ct~ 

. . e coun er preparat' "" SCrIptIOn preparations" and "exem t h . I IOns, ~xempt pre-
As defi d" P c emICa preparatIons" 

amended n~e In patragrapthhs (A), (B), and (C) of section 811cg)(1) as 
, xemp over e counter pre t'" ' 

taining a nonnarcotic controlled substangear:hi~ns are those con-
sold over-the-counter under the Federal F d rf may be lawful~y 
Act; 32 "exempt prescri tio . ,~o, rug and CosmetIC 
nonnarcotic controlled ~ub~!:C~~hi~hn~s ~~~~~osd cO~tthaining a 
more non controlled active' d' 111e WI one or 
abuse is v~tiated; and "exen:;f:ci ch~:ic~l t~at th~ po~ential for 

f~h~:~:I~~u~~~~~I~~Jdrations which are
P n~~~~~t~d~ini:t~~ti: 

tential. Section 507's expa~~i:t (~t~h~nt a~ s~rllficant abuse po
stances from control which d au 0::1 y. to exempt Rub
public health and safety allows 0 no~ p~~e a. SIgnIficant threat to 
tory burdens. Because the a re ,,,?,c IOn In unne?es~ary regula
tions" added to the exemp~i~~e~t t~ ~:empdt prescrIptIOn prepara
analogous t th b . .£' u. orl y un er 21 U.S.C. 811(g) is 
812(d) th 0 e aSJS lor ~xemptIOn set out in current 21 USC 
leted.' e separate exemptIOn authority under section 812(d) i~ de~ 

SECTION 508 

Section 508 amends 21 USC 822( ) b h' . 
General to establish a ~eiistr~t' a, ~ dU~ orIzmg ~~e Attorney 
may be up to th~~e years .in dur~~io!,eb~~ no~r l!~a~~~~oners that 
Currently, practItIOners dIspensing controlled subst one yeari 

::g~t~~U!~~~~ll~~ Th~ ~~~~i~utor~ of c~>ntrolle~ sub~~~~~e~s m~st 
facture~s. and distributors is r~t~f~~~ratIOn reqUIrement for manu-

m:a,;;~~~e~~~t~~:p;;: ~{:O~~S98 C~~;:~~d ofu.:I'r:~":tr~:'t~ 
:: 21Y·S.C. 301 et seq. 

CrIme Control Act Hearings (statement of the Department of Justice, p. 83). 
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Thus, this amendment will allow substantial cost and time savings 
to both practitioner registrant.s and the government by alleviating 
the burden of annual registration. 

SECTION 509 

Improper diversion of controlled substances by practitioners is 
one of the most serious aspects of the drug abuse problem. Howev
er, effective Federal action against practitioners has been severely 
inhibited by the limited authority in current law to deny or revoke 
practitioner registrations. Under current 21 U.S.C. 823(f), the At
torney General must register a physician, pharmacy, or other prac
titioner as long as the practitioner is authorized to dispense con
trolled substances in the State in which he practices. The authority 
to deny or revoke a practitioner's registration under current 21 
U.S.C. 824(a) is limited to instances in which the registrant has (1) 
materially falsified an application, (2) been convicted of a State or 
Federal felony relating to controlled substances, or (3) had his 
State registration or license suspended, revoked or denied. 

The current limited grounds for revoking or denying a practition
er's registration have been cited as contributing to the problem of 
diversion of dangerous drugs. 34 In addition, because of a variety of 
legal, organizational, and resource problems, many States are 
unable to take effective or prompt action against violating regis
trants. 35 Since State revocation of a practitioner's license or regis
tration is a primary basis on which Federal registration may be re
voked or denied, problems at the State regulatory level have had a 
severe adverse impact on Federal anti-diversion efforts. The crite
ria of prior felony drug conviction for denial or revocation of regis
tration has proven too limited in certain cases as well, for many 
violations involving controlled substances which are prescription 
drugs are not punishable as felonies under State law. Moreover, 
delays in obtaining conviction allow practitioners to continue to 
dispense drugs with a high abuse potential even where there is 
strong evidence that they have significantly abused their authority 
to dispense controlled substances. 

Clearly, the overly limited bases in current law for denial or rev
ocation of a practitioner's registration do not operate in the public 
interest. Section 509 of the bill would amend 21 U.S.C. 824(f) to 
expand the authority of the Attorney General to deny a practition
er's registration application. Under 21 U.S.C. 824(f), as amended by 
section 509 of the bill, the Attorney General would be required to 
register a practitioner authorized under State law to dispense or 
conduct research with controlled substances unless he made a spe
cific find that registration would be "inconsistent with the public 
interest." Whether registration is in the public interest is to be 
based on consideration of the following factors: (1) the recommen
dation of the appropriate State licensing board or professional dis
ciplinary authority; 36 (2) the applicant's past experience in dis-

34 General Accounting Office, Retail Diversion of Legal Drugs-A Major Problem With No 
Easy Solution (Washington, D.C. 1978). 

35 Drug Enforcement Administration, Comprehensive Final Report on State Regulatory Agen
cies and Professional Associations (Washington, D.C. 1977). 

36 Thus, it would no longer be necessary that the State authodty have in fact revoked the 
practitioner's license or registration before Federal registration couLd be denied. 

SECTION 510 

fO~d~~~~1510 ame~ds 21 U.S.C. 824(a) to add to the current bases 

registrati~nr;;~~kiI~~, i~~os~s~~~:~o~i~~ ~ir;1s;~a;li~n. at find~l1g ththat 
grounds specIfied in 21 USC 823 h' h'l In eres on e 
of the new factors added by' s~ctio~ 509IC wdI.l includde consideration 

,as IScusse supra. 

SECTION 511 

Section 511 amends 21 USC 824(f) b dd' 
that would authorize the Atto~n~y Gener~l ~o I1g a n~r provision 

f~~~~~~~:~b:!a~~ed ~;~ed or possessed by a fe~~~r~~t e~h~:~ :: 
~f:~~n;;O~.ed s~bstanc,:s ~~e h~ b:h:~ tfui~h~tb":n~fi:~fbfu!":::: 
90-da . IS successor In Interest for 90 days. At the end of this 
subst~n~:~I~~, :~~~!~~~~ige2~ral may dispose o~ the controlled 
dithsal of controlled substances fo~~~t~d ~~\~~ U~i~:d ~~v~rns the 
Att e amendment set forth in section 511 is designed toaJ~~ the 

con~;~i~d ~~b:~:~C~:C!h~}; p~~~h~r~fskto /~~e1~ard h quantities of 

~~~~~ ~~a~~h i:rd safety because they are ~n th~ p~s:es:~~~/~h~~: 
ity is f!, addftio~r:: ~e ";,~is~~~e :,:'ft,~~i~; ~~:~~~~f~t11.~~c: 

37 The criteria of prior conviction fi d 
convictions. or a rug offense would thus no longer be limited to fi I 

38 B . e ony 
y vIrtue of the amendment to 21 USC 824( ) . . 

al~~ sServe as the basis for revocation or s~sjx;nsio: of~ se.c\Io~.510 of the bill, these factors could 
40 ee .21 U.~.C. 823 (al, (b), (dl, and (e). egiS ra IOn. 

RegistratIOn of a physician under the Controll d S b . 
rate from a physician's State license to ract' e .. u stances Act IS a matter entirely sepa
only precludes a physician from dispen~ing ~~b~edlCme. T~eriifoJe, revocation or registration 
st~ncefs Ac~ L!-nd does not preclude his dispensing oth~~es Con .ro

t
. e dunder th~ Controlled Sub-

Ice 0 medicme. prescrlp Ion rugs or hIS continued prac-
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824(f) to forfeit controlled substances held by those whose registra
tion has been revoked or suspended.41 

SECTIONS 512 AND 513 

Sections 512 and 513 amend 21 U.S.C. 827(c)(1) which sets forth 
exemptions from the general recordkeeping requirements imposed 
on practitioners with respect to their prescribing, dispensing, or ad
ministering controlled substances. These amendments eliminate 
the current artificial distinction for purposes of recordkeeping be
tween narcotic and nonnarcotic controlled substances. Section 512 
amends 21 U.S.C. 827(c)(1)(A) so that it applies to the prescribing of 
all controlled substances by practitioners. As amended, this provi
sion would exempt from practitioners recordkeeping requirements 
only the prescribing of controlled substances "in the lawful course 
of their professional practice." As amended by section !)13, 21 
U.S.C. 827(c)(1)(B) would further exempt practitioners from the re
quirement of keeping records concerning the administering of con
trolled substances, unless the practitioner "regularly engages in 
the dispensing or administering of controlled substances and 
charges his patients * * '* for substances so administered." This 
same formulation applies under current 21 U.S.C. 827(c)(1)(B) to a 
practitioner's dispensing of nonnarcotic controlled substances. 

The additional recordkeeping burden on practitioners resulting 
from the amendments set out in sections 512 and 513 will be mini
mal, but the increase in accountability will be a major law enforce
ment improvement. The present lack of recordkeeping with respect 
to the dispensing of nonnarcotic drugs is a serious problem in de
tecting illicit sale and diversion by practitioners. These amend
ments eliminate this loophole while still preserving a recordkeep
ing exemption for prescriptions and limited administration of con
trolled substances within the practitioner's office. 

SECTION 514 

Section 514 amends 21 U.S.C. 827 by adding a new subsection 
that would require registrants to report a change of professi.onal or 
business address. This will facilitate the transmittal and prompt re
sponse to applications for registration renewal. Also, in light of the 
amendment in section 508 of the bill allowing the registration of 
practitioners to remain in effect for a period of up to three years, a 
requirement that registrants give notice of change of address is 
particularly appropriate. 

SECTION 515 

Currently, 21 U.S.C. 843(a)(2) prohibits the use of a registration 
number that is fictitious, revoked, suspended, or issued to another 
person. Section 515 of the bill adds to this list of prohibited acts the 
use of a registration number that has expired. Thus, this amend
ment cures the loophole in current law regarding use of an expired 
registration number and clarifies the legal status of a registrant 
who has failed to reapply for registration. 

41 Clear authority to forfeit controlled substances possessed in violation of the Controlled Sub
stances Act is added in section 517 of the bill. 
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SECTION 516 

Addressing the serious probl f 'll' . d' 
d:ucedbdrugs requires the conce~:do elfo~~I~otV~~iyiO~f JJ ~galllY pro
Cles, ut of State and local law fi e era agen
cies as well. However for a n en orce,ment and regulatory agen-
localities simply do not have thumber ~f reasons, ~any States and 
problem.42 Section 516 w ld e ~al?dClty to effectively address this 
ability o~ States and locali~ies 1~ °d~ai :'ifuefhs d.-f in~reasing the 
by allOWing the Attorney General to t . ~ IVerSIO? p~oblem 
grams with State and local governme~rs e,~ In 0 ~ant-In-ald pro
press the diversion of controlled subst tf assist ~~em to sup
cal, scientific, and commercial channein~eF rOd legItImB;te medi
these grant-in-aid programs are to s'. un'lsbappro:p;rIated for 
ed. remaIn aval a Ie until expend-

In its formal statement SUbmitted t th S b . 

~t~tea;;a~:i~:fdrt~en!~f Justice i~dic~te~ ~h~~~i:~~n~~~:~ 
th7 capabilities an! nfe'ds ofth~l~f~ preaede1 by an evaluation of 
thiS evaluation and used for specific ef~' t raJ?- s d'0uld, be b!lsed on 
trol. Moreover the grants would b fi or s ~ume at diverSIOn con-
priate matchiz{g funds provided by ~h~rS~~~~.~ed terms with appro-

SECTION 517 

Currently, controlled SUbstances ma £ t d . , 
pensed, or acquired in violation of thene aCt uli d ~strIbuted, dis-
are subject to forfeiture under 21 US en 881( )(l)ubsstan,ces Act 
would amend this provision t ' I d ' " a, ectIOn 517 
are possessed in violation of la:c Th ,e contr~led substa~ces that 
problem now posed when a r " IS amen ment alleVIates the 
trolled substances but continu~~~trant has thawfully acquired con
tion has expired ~r been termi 0 possess e~ af~er his registra
substances are often left in un~:~~~' ~n such sltuatI~ns! controlled 
pose a serious risk of theft and d e trthacant ?ulldlngs and so 
517 of the bill would give the A~~ger 0 G e publIc safety, Section 
plac~ such controlled substances u 0'dney iner~l ,the authority to 
keep,lng, and eventually dispose of fu er sea , r~:aln them, for safe
ceedlngs,44 em pursua,:..t to forfeiture pro-

SECTION 518 

Under current 21 USC 952( )(2) th ' , 
SUbstances in Schedule~ i ~nd n~ if e Import~tIOn of controlled 
ules I~I, IV, and V for medical~:', ~n ,narcr,tlc su(\stanc7~ in Sched
poses IS generally limited to th "lentIfic! B.nd ?ther legitImate pur
thB;t competition among dom~:~i cases In WhICh the,re ~s a finding 
~his requirement has created diffictili~nu~act~ers, IS Inadequate, 
tInely arise when researchers need I~fis In bSI uatIOns which rou-

speci IC su stances for compara-
42 Crime Control Act He' ( ta . !: Ibid. armgs s tement of the Department of Justice, pp. 80-82>, 

The amendment to 21 U.S.C. 824 set out·· , 
hey Ge~erdl, when placing under seal controli~ s~~t~~ 511 off the hI!! requires that the Attor-

~~~i~iJp~~2d dO~fy~~o~1/~t~r ~h~~~~ir~ti~~ t~f thi~9to!J;~:~~Js~ieyefteh~[~fb\ht~h~!~ffa~\rf~~o~ 
, . e su s ances be forfeited 
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tive studies on foreign-developed compounds that are uniqua. In 
their manufacture. Section 518 would accomm<;>~ate the nU S C 
import such substances by adding a new. P!OVISIOn t<;> .21 .. , 
952(a)(2) that would allow importation of lImIted q?antitIes. of ~on
trolled substances for purposes exclusively of ultImate sCIentific, 
analytic, or research uses. 

SECTION 519 

Section 519 amends 21 U.S.C. 952(b)(2) by authori~ing the Attor
ney General to require import permits for nonnarcot~c Sched~le II} 
substances. Currently such permits are required for ~mportatIOh 0 

narcotic Schedule III substances, but are not. requIred· for ot er 
Schedule III substances with high abuse potentIal uI?-less such sub
stances are listed in Schedule lor. II of the .ConventIOn on Psycho
tropic Substances.45 It is approprIate that unport c?ntrols extend 
to· all dangerous drugs classified in Schedule III of the Controlled 
Substances Act. 

SECTION 520 

Section 520 of the bill amends 21 U.S.C. 953(~) to tighten the cr.i
teria for export of controlled substances WhICh are nonnarcotic 
Schedule III or IV suhstances or Schedule V substan?es. Under ?1 
U.S.C. 953(e)(1), export of these .controll~d substan,ces IS no~ permIt
ted unless documentary proof IS submItted. shOWIng th:;t unportai 
tion is not contrary to the laws or r~gulatI?~s of the cou.ntry 0 

destination." Section 520 amends thIS prOVISIOn to make It clear 
that the required documentatio~ is to relat~ to the country. where 
the controlled substance is destIned for ultimate consumptIOn for 
medical, scientific, or other legitimate put.:poses, and n~ t21 a JOsc
try of transhipment. Section 520 of the bIll also .amen s ... 
953(e) to require an export permit for nonnarcotic, as well as nar
cotic Schedule 'iTI substances. This latter amendment parallels the 
requirement f~r import per~its for all Schedule III substances pro-
vided in section 519 of the bIll. 

SECTION 521 

Under current 21 U.S.C. 957(a)(2) registration is required of all 
persons exporting controlled substapces ~n Sched,ules I, II.' III, al1d 
IV unless exemption from the regIstrat~on r~quirement ~s speciid caily provided in 21 U.S.C. 952(b). Section 521 of the bIll wou 
extend this registration requirement to exporter:s of Sche?ule';: 
substances. This amendment will ~limi~~~e _ con~'t~l_?fl_a~~ ~r!~g t ~ 
export requirements into confo:t'l1llty WJ.LU (ill ULner regJ.:straLwn re 
quirements of the Controlled Substances Act. 

SECTION 522 

Section 522 modifies and clarifies the criteria for registration of 
an exportf~r or importer of Schedule I and II controlled substances 
under 21 U.S.C. 958(a). Under current section 958(a), the Attorney 

-':~~~le of a Schedule III substance not nC?w subje::t to the controls of 21 U.S.C~ 
952(b)i2) IS phendimetrazine, a highly abused anorectIc (appetIte suppressant) drug used as 
sub;;tiLllte for amphetamines. 
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General is to register the applicant exporter or importer if the reg
istration is consistent with the pubIc interest and the obligations of 
the United States under international treaties, conventions, and 
protocols. In determining whether registration is in the public in
terest, the Attorney General is to consider the factors enumerated 
in 21 U.S.C. 823(a) which apply to registration of manufacturers of 
Schedule I and II substances. 

Section 522 would amend 21 U.S.C. 958(a) so that the factors 
bearing on whether registration is in the public interest are listed 
in the section itself. These factors are largely based on those now 
appearing in 21 U.S.C. 823(a). However, the factor bearing on the 
adequacy of the measures to prevent diversion has been broadened. 
Currently, 21 U.S.C. 823(a}~1) refers to control against diversion by 
limiting the number of import and manufacturing establishments. 
While this should continue to be a consideration with respect to 
the factor of diversion control, it should not be the only element 
considered. Also, the factor set out in 21 U.S.C. 823(a)(3) relating to 
the applicant's promotion of technical advances in ma:uufacturing 
is not carried forward since it bears no relevance to the application 
of an exporter or importer. Other differences between the factors 
specified in current 21 U.S.C. 823(a) and those added to 21 U.S.C. 
958(a) by section 522 of the bill largely reflect the differences in the 
activities of manufacturers as opposed to importers and exporters. 

SECTION 523 

Under current 21 U.S.C. 958(b) a person registered to import or 
export Schedule I or II substances may import or export only those 
controlled substances specified in his registration. In contrast, the 
registrations of importers and exporters of substances in Schedules 
III, IV, and V are not drug specific. Thus, this latter category of 
registrants can trade in any and all substances in the Schedule for 
which they are registered, and the ability of the government to 
monitor import and export activity with respect to drugs of spe~lal 
interest in Schedules III, IV, and V is consequently inhibited. Sec
tion 523'8 amendment of 21 U.S.C. 958(b) would cure this problem 
by allowing the rbgistrations of those exporting or importing any 
controlled substance to be limited to trading in specific controlled 
substances within particular schedules. 

SECTION 524 

Section 524 amends 21 U.S.C. 958(c) by listin2" the factors to be 
considered in determining whether registration of a person seeking 
to import or export controlled substances in Schedules III, IV, and 
V46 is in the public interest. Currently, the factors to be considered 
for registration of exporters and importers are the same as those 
applicable to manufacturers and distributors of the same Schedule 
substances under 21 U.S.C. 823. As was done with respect to the 
rf>e;1~:ration criterin for importers and exporters of Schedule I and 

46 Under current 21 U.S.C. 9.57(al(2), persons exporting Schedule V contl'Olled substances are 
not required to register. This provision of current law is amended in section 521 of the bill to 
require registration of exporters of SchedUle V controlled substances. Thus, section 524's amend
ment of the criteria for registration of exporters under 21 U.S.C. 958(c) encompasses Schedule V 
exporters as well. 
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II substances in section 522 of the bill, section 524 amends current 
law to specify the factors of consideration in 21 U.S.C. 958, rather 
than cross-referencing the factors specified in 21 U.S.C. 823. The 
factors added to 21 U.S.C. 958(c) are virtually identical to those 
added to 21 U.S.C. 958(a) in section 522 'of the bill, as discussed 
supra. 

SECTION 525 

Section 525 of the bill amends 21 U.S.C. 958 by inserting a new 
subsection (d) 47 which specifies the procedures that are to apply 
for denial, revocation, or suspension of the registration of an ex
porter or importer of controlled substances. Currently, the proce
dures governing such determinations with respect to domestic man
ufacturers, distributors, and dispensers of controlled substances 
under 21 U.S.C. 824 are made applicable to importer and exporter 
registrations by virtue of a cross-reference to section 824 in 21 
U.S.C. 958(d). The procedures added to 21 U.S.C. 958 with respect to 
the registration of importers and exporters are virtually identical 
to those now appearing in 21 U.S.C. 824. Like those in 21 U.S.C. 
824, they require the Attorney General to serve on the applicant or 
registrant an order to show cause why his registration should not 
be denied, revoked, or suspended. The applicant must appear and 
respond within thirty days, and the proceedings are governed by 
the requirements of the Administrative Procedure Act.48 If there is 
an "imminent danger to the public health and safety," the Attor
ney General may suspend the registration of an exporter or import
er simultaneously with the institution of proceedings under new 
subsection (d). The provision in current 21 U.S.C. 958(d) incorporat
ing by reference the denial, revocation, and suspension procedures 
of 21 U.S.C. 824 is deleted. 

Section 525 also amends current 21 U.S.C. 958(h) (redesignated as 
subsection (i)) which gives registered domestic manufacturers of 
bulk controlled substances an opportunity for a hearing with re
spect to the registration application of an importer. The amend
ment in section 525 makes it clear that such manufacturers are to 
have an opportunity to present their views on the adequacy of com
petition among domestic manufacturers. It also removes the re
quirement of.a. hearing, which has considerably slowed the process 
of reviewing import and export applications. Thus, this section will 
retain the opportunity for domestic manufacturers to raise perti-
~I'\,~~ ~n~'I''''t'''I ........... I'Y' __ ...l..:_N> __ .: ............. ~,...,_4- -,t\.""";""'+--a4-1· __ _ __ 1.: ...... ,... .... .:__ l.-.. ............ .:11 
~J.vJ.J.lJ ~oo t.l.vO ~ v6a.~ U.~J.~6 (;U~ ~J.~J. pvl. lJ l. v6l.o lJl. lJ Vl.J. Q. P pl.l.\JQ. lJl.vu., JJ U lJ VV l.l.l. 

speed the process of appruving registration so that new applicants 
can enter the market, provided they can demonstrate to the Attor
ney General that they meet the stringent registration require
ments. 

SECTION 526 

Section 526 amends 21 U.S.C. 952 (A)(1) to allow the import of 
poppy straw and its concentrate in amounts that the Attorney Gen-

47 Current subsections (d) through (h) of 21 U.S.C. 958 are redesignated as subsections (e) 
through (D. 

48 5 U.S.C. 500 et seq. 

2:73 

:r~~~~~e~~:~~:e:r~ n~essary to medical, scientific, and other le-
. ,In e same manner as now provided for crud 
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TITLE VI-JUSTICE ASSISTANCE 

INTRODUCTION 

This title, among other things, establis~es an Office of Justice 
Assistance within the Department of JustIce ~o ~e made .up of t?~ 
Bureau of Justice Programs, the Bureau of CrImInal JustIce Fac~h
ties the National Institute of Justice, and the Bureau of JustIce 
Statistics. Substantially the same justice assistance provisions were 
introduced by Senators Thurmond and Laxalt on March 16, 1983, 
as a part of the Administration's "Comprehensive Crime Control 
Act of 1983" in title VIII of S. 829. 

Comments were received on this proposal in hearings on S. 829 1 

and S. 53, a bill covering the same subject matter introduced by 
Senator Specter.2 . 

This title of S. 1762, as reported, is identical to tItle VIII of S. 
829, except that it incorporates with 111inor cha~ges th~ ame~d
ments adopted by the Committee in the course of ItS conSIderatIOn 
of S. 53 on June 16, 1983.3 • 

The justice assistance program authoriz~d by this ti~le is In~end
ed by the Administration and the CommIttee to proVIde a hIghly 
targeted program of Federal financial assistance, operating und~r a 
revised organizational structure within the Department of JustIc~, 
to State and local law enforcement authorities. The major proYI
sions (1) reorganize the justice assistance program; (2) reauthOrize 
the current assistance, statistics, and research programs; (3) targ~t 
block grant Federal financial assistance on Sta~e and local antI
crime activities of proven success; and (4) estabhsh a n~w Bur~au 
of Criminal Justice Facilities within the Office of JustIce. ASSIst
ance to administer a program designed, among other thIngs, to 
assist State and local governments in the construction and modern
ization of correction facilities. 

HISTORY OF JUSTICE ASSISTANCE 

The Omnibus Crime Control and Safe Streets Act of 1968 (P.L. 
90-351) established the first comprehensive Federal gr~n.t progr~m 
intended to assist States and iocalities in strengthening and Im
proving their criminal justice systems. Administered by the ~aw 
Enforcement Assistance Administration (LEAA) , the ~ct pr~)Vl.ded 
block grants to the States with approved comprehensIve crImInal 

1 See, Crime Control Act Hearings. .. .. 
2 See, Justice Assistance Act of 1983, Hearings before the SubcommIttee on Juvemle Ju~tlCe ot 

the Committee on the Judiciary, United States Senate, 98th Cong., 1st Sess. (1983) (herem after 
cited as Justice Assistance Act Hearings). . ". 

3 The Committee, in considering S. 53, adopted the text of tItle VIII of S. 8~9 (WIth only .tr:ch. 
nical changes) as an amendment to S. 53 in the nature. of a substitute. It ~hen accepted addItIon
al amendments to that text. This title, therefore, conslSts of the text of tItle VIII of S. 829 !ind, 
with only minor variations, the additional amendments to that text adopted by the CommIttee 
at the time S. 53 was ordered favorably reported. 
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justice pl!lns for law enfo.rcement and criminal justice improve
ment p~oJects: It also provIded categorical grants for national pro
grams, Includln~ resea~ch, technical assistance, training, statistics, 
an4 de~onstratIOn proJects. Congress extended the LEAA authori
zatIOn In 1970, 1973, 1974, 1976, and again in 1979, the current au
thorizatioI?-' 4 W~th each reauthorization came amending language 
so tl?-at thIS perIOd saw the LEAA change greatly in size and com
plexIty . 
. In 1975, annual appropriations for the LEAA State and local as

sIstance program reached a peak of $895 million, and subsequently 
dropped sharply. Three months after the 1979 Act was signed into 
law, ~he Carter Administration prop?sed to phase-out LEAA by re
qu~stIng no fiscal year 1981 approprIations for the State and local 
asslstan~e effort. The LEAA 'Yas t~rminated on April 15, 1982. 
~he hIstory of LEAA proVIdes Important lessons for use in the 

deSIgn of a new effort to attack the problem of crime. It demon
strates that a program whose priorities were unclear and constant
ly shifting resulted in confusion and waste. It also indicates that 
overly detailed statutory and regulatory specification produces bu
reaucratic red tape, which inhibits progress toward the goals of the 
program. 

The LEAA experience also demonstrates that the concept of Fed
eral seed money for carefully designed programs does work and 
that certain carefully designed projects can have a significant 
impact on criminal justice. 

In 1981, ~he Attor~ey Ge~er~l appointed a distinguished Task 
Force on VIOlent Crune. BUIlding upon the recommendations of 
this Task Force 5 and the lessons learned from the LEAA experi
ence, the Committee worked to establish a new and more targeted 
approach to Federal justice assistance in the 97th Congress. 6 

In September 1982, the Committee favorably reported S 2411 
the Justice Assistance Act of 1982. On December 9 14 and 22 jus~ 
tice assistance legislation was considered and passed by the Se~ate. 
The final ve.rsion of the Justice Assistance Act of 1982 was passed 
by both bodIes on December 22 as part of a seven-part anti-crime 
package. Tha.t package was :'pocket" vetoed on January 14, 1983, 
after the 97th Congress adjourned, due to the Administration's 
strong o~jections ~o anot~er portion of tbat package. 7 

FolloWing meetIngs WIth Chairman Thurmond, Senator Specter 
and Members of the House, the Administration agreed to endorse 
t~e concept of a highly targeted program of Federal financial as
sistaI?-ce to Stat~ 8.!ld local criminal justice efforts and proposed 
that ~t oper~te. wlth~n a. restructured organizational framework. 

ThIS A4mmistratIOn sUl?port was reiterated in the testimony of 
the ASSocIate Deputy Attorney General in his statement before the 
S.ubcommittee on Juvenile Justice's hearings on Federal justice as
sistance. 8 The Subcommittee :received tt.'Jtimony from many groups 

4 The current justice assistance authorization for appropriations is found in the Justice 
Sy~tem !mprove~ent Act of 1979 (P.L. 96-157). For a more complete discussion of past authori
za~lOn bIlls for thIS progra!ll' see S. Rept. No. 98-220, 98th Cong., 1st Sess. (1983). 

~ee, Attorney Gener~ s Task Force on Violent Crime, Final Report, chapter 3 (1981) (hereaf
ter CIted as Task Force Fmal Report). 

~ See ~ener!llly, S. Rept. No. 97-587, 97th Cong., 2d Sess. (1982). 
President s Memorandum of Disapproval of H.R. 3963 19 Weekly Comp Pres Doc 47 (Jan 

14, 1983); 129 Congo Rec. H1245 (daily ed. Jan. 25 1983) , .... 
Il Justice Assistance Act Hearings, supra note 2 (stat~ment of Stanley E. Morris, p. 8). 
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. t the Committee as to the critical 
all of whom presenltedl eV:IdeSt~e °and local efforts to fight cdm~.9 
need for a Federa ro e In .. tration sent to the Congress Its 

On January 31, 1983, thl e Adml~84 Included within that request 
Budget Request for fisca year .'. am 10 
was $92 million for a criminal justice assIstance progr . 

STATEMENT 

.. d t d b the Committee is intended to 
Title VI of thI~ bIll as.a op e bl y which has been consistently 

respond to the vIOle~t crIme pro :.r::·or roportions, both in the 
shown to be a nat~onal one ?ft d ;nd i~ the public perception of 
number of violent CrImes commi e A cordin to the FBI's "Crime 
crime as a leading pers?~al ~on?er:'is ~ommit1ed every 24 seconds 
Clock" for 1981, one. VIO ~n Crl:itted every three seconds. J 1 The 
and one property CrIme IS comercent of Americans were "highly 
Figgie Report found that 41 p .. f violent crime 12 An ad-
fearful" that they would b~70mJ VI~~y;S f~arful." The n.~ws media 
ditional 29 perc~nt were . mo era the roblem of crime, hei~hF
have give~ sustaIned prfD?-:nence l~ude ind sustaining the pubh7 s 
ening publIc aware!-less 0 .1 S magn overnment at all levels. WhIle 
demand for effective actIO: ~ 1der the primary burden of deal
State and ~ocal go,:ernme~ d s lUrole is appropriate in order to co
ing with VIolent CrIme, a e era I I f£ rts 
ordinate and sUPfi62~n~ St~~~ :gst o~:rte a °co~plete substitute for 

Title VI of S. 'b IS C ~r Control and Safe Streets Act of 19.68. 
title I of tl;e O~nI us rime rts A through N, with a varYing 
This substitute. IS ID:ade uh of ~a Unless otherwise specified, refer
number of sectIOns In e~c par b refer to the new title of the 
ences to parts and section num ers f 1968 

Crime Cont!~l and fSf~~ Stree\ittec~~e desi~ed to reflect ~n appre-
The prOVISIOns 0 IS new LEAA ex erience by providIng for a 

ciation for the lessons of t~e . t ce ~rom within a streamlined 
highly targeted progr:am.o aSSlS an ment in the Department of 
and simplified organIZatIonal arrange m rehensive planning l-e-
Justice. It e~iminates thet ~urd~~d~:b~titules a simplified B:pplica
quirements In t~e curl~n aw the delivery of Federal aSSIstance 
tion process which WI assure d I Under the LEAA program, 
with a minimum of re.d tape and e a~. iminal justice improve-
States submitted detapet c~h~reh~~fvFed~ral funds. This require
ment plans as the ~a~:s J.~r _l~:1~ ~: ""-'-""ordinary length for vlhich 
fiient led to annufu CJl,al;~ jJ.li:1.LJ.i:l V.l V~~l.; ent annually. 
up to $60 million of Federal funds we ~ lified two-year applica

Under this bill, as rePI~rtet~' onlY·lf ide!tify the eligible projects tion is required. The app lca Ions WI 

G eral testimony was received from: th~ 
9 In addition to the Associate Deputy. AttoA::Ocia~ion of Counties, National Sheriffs k?SOCl-

United States Conference ?f ~ayors, :r:ratlOlt~olice Police Executive Research F:0rum, NatlOn~l 
ation, International AsSOClatlonalof ~~«:fs 01 Di;tri~t Attorneys Association, NatlOnal ~g~~ A~ 
Association of Attorneys Gener., a ~ona'l f Juv~l'\ile and Family Court Judges, !i l~n 
and Defender Association, National ,,",ounCl ,0 . Consortium of Social Science AssoClat;ions, 
Center for State Courts, Amer!c~ Bar 1ssocdi~tibn for Law Enforcement Agencies, National 
SEARCH GROUP, Inc" CommIssIon on ccde 1 allaw enforcement officials. S 
Neighborhood Coalition and, sever.al S~~h anh, f~ry of the Justice Assistance Act of 1983, see , 

10 For a more complete dlscusslOn 0 e 18 • d 

Rept. No. 98-220. I t' t' United States Department of Justice, Crime in the Umte 11 Federal Bureau of nves Iga lOn, 

States-1981, 5 (1982) (Uni~orI? CRrimetRep0:.sd~ of Crime: America Afraid, Chapter One (1980). 
12 See generally, The Figgze epor on e 
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to be implemented, the State or local jurisdictions in which the 
project will be operated, and the source of funds required to match 
the Federal share of the cost. Once the application is reviewed for 
compliance with provisions of the Act, the block grant funds will 
immediately become available to the State, which is then obligated 
to distribute a fair share of the funds to local jurisdictions. 

Title VI establishes an Office of Justice Assistance (OJA) within 
the Department of Justice, headed by an Assistant Attorney Gener
al. The Committee concluded that placing authority and responsi
bility for the entire State and local program at the level of an As
sistant Attorney General enhances the stature of the organization 
and provides a clear line of authority and accountability. 

Within the Office of Justice Assistance will be four separate 
units-the Bureau of Justice Programs (BJP), the Bureau of Crimi
nal Justice Facilities (BCJF), the National Institute of Justice 
(NIJ), and the Bureau of Justice Statistics (BJS), each headed by a 
director appointed by the Attorney General. The Bureau of Justice 
Programs Director is required by section 202 to provide funds, tech
nical assistance and training authorized under Parts E and F. 
Under sections 302 and 402, respectively, the National Institute of 
Justice and Bureau of Justice Statistics Directors have "such au
thority as delegated by the Assistant Attorney General to make 
grants, cooperative agreements, and contracts awarded" by their 
respective agencies. The Director of the Bureau of Criminal Justice 
Facilities is authorized to make grants for criminal justice facilities 
under section 703. The Committee anticipates that all directors will 
be responsible for the day-to-day management of their units and 
will have grant-making authority.13 LEAA and the Office of Jus
tice ASSistance, Research, and Statistics would be abolished. 

Advising the Assistant Attorney General would be a consolidated 
Justice Assistance Advisory Board ~ppointed by the President. This 
Board, replacing the two separate boards advising the National In
stitute of Justice and Bureau of Justice Statistics, would consider 
the full range of criminal justice issues and policies, rather than 
the compartmentalized consideration of only research, only statisti
cal programs, or only the fmancial assistance needs of the criminal justice community. 

The National Institute of Justice sponsors research and develop
ment relating to crime, its causes, and how criminal justice agen
cies ca~ better address it. Its progr.tams SUpport a broad range of 
research activities to help strengthen criminal justice operations, 
formulate policies for crime prevention and control, and develop a 
better understanding of criminal patterns and behavior. It also sup
ports research on prediction and classification techniques, analyses 
of crime control policies, and the development of performance 
standards for criminal justice agencies. Moreover, the Institute 
translates the results of research and evaluation into operating 
techniques, tests promising new criminal justice programs and 
transfers information through training and ,3~':':'1emination to State 
and local officials, Institute research is con(hJ('4-~:l primarily by non
governmental research organizations. 

13 See, Justice Assistance Act Hearings, supra note 2 (statement of Stanley E. Morris, p. 8). 



\ 

278 

The Institute will continue to carry out these justice research ac
tivities in much the same manner as authorized under current law, 
although more effective coordination between the Institute and the 
three bureaus is expected to be achieved under the proposed orga
nizational arrangement. Thus, the products of research and demon
stration efforts by the Institute can be brought to bear directly on 
the financial and technical assistance activities of the other units. 

The Bureau of Justice Statistics is the major Federal agency with 
responsibility for collecting, analyzing and reporting national sta
tistics on crime and criminal justice. It sponsors national surveys 
and censuses, including the National Crime Survey of crime victim
ization and a survey of inmates of State correctional facilities. 
These and other surveys enable this bureau to provide statistical 
information on crime and criminal justice in the United States, in
cluding information relating to the nature and.extent of crime in 
the nation, the number of crime victims and the extent of their in
juries and property losses, the size and growth of the prison popula
tion) the extent of prison overcrowding, and other matters. It will 
continue to carry out these statistical activities in much the same 
manner as authorized under the current law. 

'i'he Committee feels that by placing the National Institute of 
Justice and the Bureau of Justice Statistics within the new struc
ture of the Office of Justice Assistance, the overall coordination 
and resulting productivity of that branch of the Department of Jus
tice will be enhanced. While the Committee recognizes the great 
value of research and statistics in this area and their productive 
results, current economic limitations on available resources and 
past experiences with bureaucratic complexity dictate the need for 
a more efficient and focused approach. 

The Committee therefore concluded that while the day-to-day op
eration, research, and statistical responsibilities would remain with 
the individual bureau directors, the Assistant Attorney General 
could better coordinate the efforts of these branches of the Office. 
Because the directors will have practical experience in their fields 
and the bill clearly defines the duties and responsibilities of the 
various bureaus within the Office, the National Institute of Justice 
and the Bureau of Justice Statistics will be free to pursue their 
academic and statistical endeavors unfettered by any bureaucratic 
or political constraints. It is the Committee's belief that this new 
structure will reduce red tape and increase the overall productivity 
of the Office of Justice Assistance, without reducing the scientific 
integrity or autonomy of the Hureaus involved. 

The Bureau of Justice Programs will have the responsibility to 
provide technical assistance, training and funds to State and local 
criminal justice and non-profit organizations through a combina
tion of block and discretionary grant funds; 80 percent of the funds 
authorized to be appropriated are for the purposes of implementing 
a block grant program. Each State would receive an allocation of 
block grant funds based on its relative population. At least a pro
portional share of the funds must then be passed-through to local 
governments for program implementation with a priority to local 
jurisdictions on the basis of criteria to be established by the Direc
tor. Furthermore, should a State not qualify, or choose not to par
ticipate, local jurisdictions within the State shall be able to apply 
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for and receive funds. A bas~ ?-mount of $250,000 will be awarded 
to each. State WIth the remaInIng block grant portion allocated on 
the baSIS of ea.ch State's relative population. 

Reported crIm~ rate was not included as an allocation factor for 
t~~ee reasons. FIrst, numerous jurisdictions, including some large 
CItIes a~d ma?y small. or rural communities, do not participate in 
the FBI s UnIform CrIme Reports (UCR) data collection program 
Sec.ond, the nu.mber of crimes reported to the police do not neces~ 
sarIlr reflect elth~r t~e actual ~ate of criminal acts or the level of 
p~blIc fear of CrIme In. a partICul~r l?cality. Finally, the use of 
~rlme rate data as a baSIS for the dIstrIbution of funds may penal
Ize the .more efficient an? effective law enforcement agencies while 
rewardIng the less effectIve. 

. Federal funds would be matched in cash on a 50-50 basis. Indi
VIdual projects would not be entitled to receive more than three 
years of Fe~e~~l assistance. Funding would be limited to specific 
:ypes of actIVItIes b~ed on progr?-m ~odels with a demonstrated 
.Le~ord of s~cc~ss, ':VhICh rel~te prImarIly to violent crimes, repeat 

No~ender~, ilctIm-WItness asSIstance, and crime prevention projects. 
f~ Federal funds may be used to pay State or local administrative 

C~)~.ts, nor may they be used for construction projects, personnel sal
al J~S or h~rdware, except as a necessary and incidental expense as
s(JrGlat~d WIth an approved project. 
. UnlIke the .former Law Enforcement Assistance Administration 

~,~?gra:q;, whICh attempted to "improve the criminal justice 
S.I stem, at State and local levels, this bill focuses on those specific 
a;::eas .where ~odest resources can have a significant impact. 14 Past 
e~,:perlenc~ WIth the ~aw Enforcement Assistance Administration 
I:".ogra.m IS ~mple eVIdence of the need for a narrow focus to the 
f1,lanclal aSSIstance program In order to prevent dissipation of lim
~tHd re~ources and to assure maximum impact on serious and vio
l(Jnt crIme. 
. .Twen~y pe~cent of the funds authorized to be appropriated are 

f'J.r a dlscretIOI?-ary gr?-nt program. The discretionary funds will 
focus ~>n technICal aSSIstance, training, 15 and multi-jurisdictional 
o.Jr natIOnal programs related to the same priority objectives speci
~l.(~d for the block gran~ funds. In addition, discretionary funds may 

e l:lse~ for .demonstratlon pro&Tams to test the effectiveness of new 
antI-crIme Ideas. J:i'ederal funding for such programs may be up to 
100 percent of theIr cost. 

:.T:his title eliminates. the complex application submission and 
reVIew proceduz:es. req~Ired under the earlier program. It retains 
only th?se admInIstratIVe provisions necessary to the exercise of 
approprIate ~tewardsh!p over public funds and to assure that the 
funds are beIng effectIvely used for the purposes identified in the 

in l:Those sp~cifir.: areas in w~ich modest resources have had a significant impact are discussed 

r~f:~~~:;'~~;:~ ~~~[~~J~:;;:~~~~=-~~~~~i;~ 
P e~lOn ~r~alm (lCAP), ~he Prose(mtor's Management Informatio~ System (PROMIS)athe PJre
p~~v~~ion P~~:r~m~~vemle Offender Program, Anti-Arson Programs and Community Cri~~ 

15Th t " h' h . h 
type pr~vid:~r~~gthe F~e~f L~~e i~fu~~~;e~~eT t~e .discretionary grant progra~ includes .the 
al lQnstitll;te of ~':T~ctions training facility at Bould~~lI~o~~~ :~r~1~cF'BGl eNorgIt; a, altheANadtion
at uantlco, VlrgIma "a .on ca emy 
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, h t f statutorily mandated State 
Act, I!l lieu of th~t est:~lI~ me~he °chfef executive of each State to 
plannIng agency, 1 au orlZes " th t ogram 
designate a State agenbcy

l
, tho admln~~r Bu~e~:~fPCrimin~l Justice 

This title also esta IS es a n (P t G) The Com 
Facilities ~ithin the Office of Justice Assistance ar , 'and' ail~ 
mittee believes ,that t~ur ~arg~~~u:t~b~li~;c~~'Xd~~::rt~~f theJNa-
represent a senous :ea d ? t' ce systems A Federal justice assist
tion's law enfor~e~er dand';~~tland subst~ntial aid to States strug
a~ce effort mus Inc ~ eeb~ild a failing prison and jai~ infra~tru?
glIng to renovate ant trh' last line of defense against Vlolent 
ture that represen s elr 

crinme,,16g 1982 the National Governor's Association called :Dt<;>r the
f unn k ' tance for the construc Ion 0 

Federa~ Gov~trsn::!te~o 0:: c:ir::~ justice priority, The Attorcney 
new prIsons 1 'C ' mmended that on
General's Task Force,0!l VIolent rll~:r:~~ohel the States build 
gress appropriate $2 bIllIon over four y h' Pf the Task Force 

17 G James Thompson co-c aIr 0 ' 
prisons, overno: th endations to combat violent crime 
uwr;:l~ :aio~~s~~ail f~/:c~~tfon left with n? pl~ce, tl?t.pu~ sviolent 

f I k f fe humane pnson J.aCll les, 
offenders b,ec~use? a ac dO, ~f are teeming with inmates sleep~ng 

Our Natl(:)fi s prIsons an Ja~ s hallways and temporary traIler 
in tents, bOller,rooms, gymnaslums~n of our overflowing prisons no 
houses, UnsanItary and,~n~fel mall! hold the burgeoning inmate 
longer have the capaCl Y 0 eg, 'war on crime, Wardens 
populations created by our ever Incre::~s face thousands of law-
and jailers, as, welt~s L?ali~~~ ~1dg~~isoner~ under conditions that 
suits challenging Ie rIg t f human decency, Thirty-nine States 
violate fundament a concep so, ' d law enforcement 
and hundreds of counties and CIty eX~~~~~~fnlawsuits because of 
officers are under court order ,or are d ' 'I cO!ditions 19 The condi-

~io~t~~:: ~~~~~ctio:ni~i~;t~~s~ ~~~n\f:: c~~ 
prisons, 3,500 JaIls, ant' nUl~er:~~~es today represe~t the critically 
ters and other correc lOna laCl , . 

we~~rl~gk !::e tf~7~:t~~eb~!!~~~~:s~~t ~:;C~: aPFrehend ,a~dd P~~d 
, '1' ding expendItures lor convlC e 

ecute, crlID,lna s were ,expan d~cline in real terms, The capacity 
pr~rl;J J?rlS;~fSaf~~;t!~~~l tjustice agencies increased, ~xcept ~or
an t,e lCleln. 'g the Nation's last line of defense against crlme 
rec Ions, eavm , ' ' 1 
with too many prlson~Cl~ t<;>o lr~~~f:eceFacilities will direct new 

Fe'2::alfu:a!~f:i'~n\ tecl:fi:I ass:t,:te~~d~~t;,"~~~n l~~i~~~ 
in their edin~fortsantod roethUe~e s:bs~::d~rd conditions of confinement, 
overcrow g 
----.-.. t' al facility renovation and construction, see S. Rept. No. 

1 6 For addItIonal VIews on correc IOn 
98-220 (additional views of Senator Dole). . . 

l7 Task Force Final Report, supra note 5, at 77. . before the Subcommittee on Cnml-
18 The Criminal Justice Constructio,! ~eforU i~~d ~:-:::~~~nate 97th Cong .• 1st Sess., 223, 224 

nal Law of the Committee on the JUdICIary, m • 

(1~~11CLU National Prison Project, Status Report, March 1983. 

-~--~-----------
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The authorization for this prograrn is capped at $25 million for 
each fiscal year 1984 through 1987. 

The Bureau of Criminal Justice Facilities will render assistance 
in several important areas. It will (1) provide for subsidies to 
reduce interest costs on prison and jail bonds to help move neces
sary renovation and construction projects off the drawing boards; 
(2) authorize grants for developing State corrections master plans 
for renovation or construction projects to relieve uncom;titutional 
and substandard prison and jail conditions; and (3) establish a 
state-of-the-art clearinghouse for criminal justice .facilities with 
expert technical assistance for facility planning, design, construc
tion and operations, 

The Comlnittee bdieves that Federal assistance should empha
size aiding State and local governments that are striving to bring 
their correctional facilities into compliance with Federal constitu
tional and other legal mandates. Since such mandates contemplate 
evolving standards of decency, assistance should also encourage ef
forts to meet local or nationally developed standards or accredita
tion requirements through the application of advanced practices.20 

The vehicle serving as the application for assistance-the State 
corrections master plan-represents one of the most potent re
sources a State can marshall to combat substandard prison condi
tions and overcrowding. The application process itself encourages 
States to begin managing their prison problems in a proactive 
rather than reactive manner. No elaborate overlay of statutory or 
regulatory requirements are provided or intended to encourage 
such planning efforts. Application requirements are intended pri
marily to insure a modicum of fiscal accountability and encourage 
coordinated system-wide planning efforts. State plans concisely set
ting out correctional facility needs and describing legislatLv:e~x
ecutive, and judicial solutions being pursued in a construction and 
non-construction context will satisfy the purposes intended for such 
plans by the Committee. 

The Committee believes that non-construction initiatives-such 
as developing corrections standards, seeking accreditation of insti
tutions, sentencing reform, emergency overcrowding contingency 
plans, innovative classification plans, community corrections, en
hanced prison education, industry and work release programs, and 
other strategies utilized by a number of States to enhance or sup
plant construction efforts to improve prison conditions and reduce 
overcrowding-should be encouraged as a concomitant to providing 
renovation or construction assistance,21 

20 As developed by the American Correctional Association and the former National Clearing
house on Criminal Justice Planning and Architecture, advanced practices are intended to make 
correctional facility designs more flexible, efficient. and responsive to environmental health, se
curity, personal safety, basic human activity and other important institutional and societal pur
poses, and less reflective of obsolete d(>signs relying almost exclusively on a maximum security 
hardware approach. Furthermore, in 1980, Congress granted the Department of Justice legal 
standing to intervene on behalf of prisoners suing State and local officials because of unconstitu
tional prison find jail conditions. Public Law 96-247, the Civil Rights of Institutionalized Persons 
Act, stated that ... •• where federal funds are available for usc in improviug such institu
tions, priority should be given to the correction or elimination of such unconstitutional or illegal 
conditions which may exist." 94 Stat. 349, at 354. 

21 Many of the construction and non-construction strategies that States have been pursuing to 
reduce overcrowding are catalogued in the report Reducing Prison Crowding: An Oueruiew of 
Options, National Institute of Corrections, submitted to the National Governors Association, 
February 21, 1982. 
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Title VI also provides f~~ Federal ass;~~~~~:~:~~~c~ §~~~~ ~~d 
ernments confronti~g an uncomm~~tect the lives and property of 
local resources are Inade9-u~te lt~ P " The Attorney General is au
citizens or enforce the CrImIna aw: a lications from the 
th<;>rized to r~ceive and Sl~~Z"r~~~~~~:~~~V: of~ State or local~ty 
chIef executIve of an~. "law enforcement emergency JU-
e~p~ri~nc~~g, such a hltA;~~~:s General finds that a juris~iction 
rlsdlCtlOn. \iVh~n t ~ . Y d· to criteria he is requIred to 
qualifies for sucn. ~eslgna~lOn accor In~ ovided by Federal agen·, 
establish and publIsh, asslst~nce ma~ ·b~i¥[es Federal assistance is 
cies having law. enfor~e:ne? r:sf~feJigence ·information, and tech
defined as "~qu~Pfen dd.~~mnthe Office of Justice Assistance may 
nical expertIse. n

h 
a IlIOn, e tal of specialized equipment and 

provide fund~ for t e ease o~ r n e exce t that the funds may not 
other forms of emhergenlcy . asslsii~~ai crir!nal justice personnel or 
be used to pay t e sa arIes 0 
h· plant State or local funds. . . 

ot erWlse su~ t". t that the emergency assIstance proYI-
The CommIttee an IClia .~s t· s as the notorious Atlanta chIld 

sion could apply to :St HeY:n~o~olcanic eruption which d~sabled. 
murders, the Moun . . t" s and public safety plannIng for 
police vehicles and communlCa IOn , . 1 t ch as the 
national political conventions and internatlOna even s, su 

Ol~~i~i~:~~:~ reauthorizes, the exist~ng Public ~afety q~c~~~~ 
Bene~ts A~t with four modifdB:tiof:e ~~~~~i~ech~:t~;;n~f~e 1974 
gresslOnalintent as exp.resse In dation of the General Ac
Act. Specifically, it ctfiesra.:bfc~:efi~iaries under 5 U.S.C. 8101, 
counting Office re~a! n1 ~ If . e tion and clarifies the prohibition 
establishes a defi~ltI?ntO In oxfcgra oss' negligence and voluntary in
against payment In Ins ances 0 

tO~f:!lf;'· .this ~itle exten~s the origin~~ ~~:oJ ~~t~:tKs~~~I:~ 
ment certIficatIOn authorIty ena2ted '. t The 1979 Act author
provement Act of 1979 fro~A7 ~Ot OJ c~r~d~~~istration to designate 
ized the Law Enforceme~ SSIS an d allaws rohibiting the sale 
seven projects for exemptIOn from Fe ~rGovern!ent and the place
of prisoner-made go0?-s .to the Federa 18 USC. 1761(a). The 
ment of those goods In Interstate commerc~. . d 1 eva]ua-
seven authorized certificat~ons have ~~:~Sl~~~~ :~~n ~~c~essfui in 
tions ~ndi~ate that the

k 
~esbIF~t~d ~ll~ reducing the need for their 

teachIng Inmates mar e: a e )0 s , . the net cost of op-
families to rece~vealPu~h?li~~sIstanc:' :r~~~~:fhe recidivist cycle. 
erating cor:rectlOn. aCl Ies, an x ansion of the program to 20 
The: ComI~llttee b~hev.es. a m~~est 1: ~orrections facilities to partici
proJects Wlll permIt Wll~ng.n""'ll~~ the Department to better evalu-
~~!e~hl~ke ir~~!~~d~~tr~r~ects best accomplish the goals of the 

program. 
SECTION-By-SECTION ANALYSIS 

Crf:!iCo:~:ot~~e sbJ!' :r:~:iX~f"i96~t~ I~~!?~~~~ 

--.----~--~~------------------
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and substitutes a completely new title. The new title is discussed 
b~low. 

PART A-OFFICE OF JUSTICE ASSISTANCE 

Section 101 establishes an Office of Justice Assistance in the De
partment of Justice, headed by an Assistant Attorney General ap
pointed by the President with the advice and consent of the Senate 
and under the general authority of the Attorney General. 

Section 102 describes the role ·of the Assistant Attorney General, 
who has authority over the activities carried out under this Act 
and is responsible for coordination and provision of staff support 
and services to the units established under this title. The responsi
bilities of the Assistant Attorney General include dissemination of 
information, coordination with State and local governments, and 
cooperation with State and local criminal justice agencies and offi
cials. The Assistant Attorney General is expected to serve as the 
focal point for communications with the Department of Justice 
from State and local criminal justice agencies and to function 
within the Department as an advocate for the interests and needs 
of State and local criminal justice. 

Section 103 establishes a Justice Assistance Advisory Board of 
not more than 21 members appointed by the President and sets 
qualifications for members. The Board is authorized to make rec
ornmendations to the Assistant Attorney General concerning pro
gram priorities of the operating units and to provide such advice as 
is appropriate. The Board replaces the separate advisory Boards to 
the National Institute of Justice and Bureau of Justice Statistics, 
with the objective of establishing a single advisory body capable of 
making recommendations pertaining to the full range of State and 
local criminal justice concerns rather than the limited viewpoints 
of only research or only statistical issues. 

PART B-BUREAU OF JUSTICE PRDGRAMS 

Section 201 establishes a Bureau of Justice Programs within the 
Office of Justice Assistance. The Bureau is to be headed by a Direc
tor appointed by the Attorney General. 

Section 202 describes the duties and functions of the Bureau of 
Justice Programs (BJP) and its Director. It authorizes the provision 
of financial and technical assistance and training to State and local 
criminal justice agencies and private nonprofit organizations 
through block and discretionary grants. It provides authority to 
make grants and enter into contracts and interagency agreements 
and requires the Director to establish priorities in accordance with 
specified criteria. The Director is called upon to foster local partici
pation in technical assistance and training programs, and to en
courage the targeting of State and local resources on activities di
rected toward violent crime and the apprehension and prosecution 
of repeat offenders. 

PART C-NATIONAL INSTITUTE OF JUSTICE 

Section 301 describes the purpose of the National Institute of 
Justice, which is to provide for and encourage research and demon-



~-""""'t"""--~......-- --

\ 

284 

stration efforts designed to improve Federal, Sta.te. a~d l.ocal crimi
nal justice systems and rel~ted asp~c~s of the CIVll J~stIce system: 

revent and reduce crime, Insure cItIZen access to dlspute-resolu 
lion forums, improve efforts to detect, invest~gate. and prosecute 
white-collar crime and public corruption, and Identify programs of 
demonstrated success. . f J t' 'th' 

Section 302 establishes the National InstItute 0 • us ICe WI . In 
the Office of Justice Assistance to be headed .by a.Dlr~ctor apPOlI:
ed by the Attorney General. The Instit';lte IS authorIzed to rna e 
grants and enter into contracts for a varI.et~ of ~ese~rch and devel
opment purposes relating to crime and crImInal Justice. 

Section 303 authorizes the Institute t~ make grants and enter 
into contracts for up to 100 percent of proJect costs. 

PART D-BUREAU OF JUSTICE STATISTICS 

Section 401 indicates that the purp~se. of tJ1is Part. is to proyide 
for the collection and analysis of statistical Informa~lO~ on ~rlI~e, 
'uvenile delinquency and the operation of the crImInal Justice 
~ystem and related aspects of civil justic.e ~ystem and to encourage 
the development of information and statistical systems programs at 
the Federal, State and local levels. .. .. 

Section 402 establishes the Bureau of Justice S~atIstIcs Wlt~lln 
the Office of Justice Assistance t'J be hea~ed by a DIrector appolIkt
ed by the Attorney General. It author:zes the ~ur.eau to m~ e 
grants and enter into contract~ for ~ varI~ty of .statlst~cal collection 
and analysis purposes involVing CrIme, JuvenIle delInquency and 
criminal justice systems at Federal, State and ~oc:al levels, and to 
assist the development of information and statistical systems pro-
grams and capabilities at State and local levels. . 

Section 403 authorizes the Bureau to make grants and enter Into 
contracts for up to 100 percent of project costs. 

Section 404 directs that data collected by the Bureau shall bd used only for statistical or research purposes and shall be gathere 
in a manner that precludes use for law enforcement or other pur-
poses relating to a particuar individual. 

PART E-STATE AND LOCAL ALLOCATIONS 

Section 501 indicates that the purpose of this Part is to assist 
States and local governments ~o e:st~blish p.rogra~s. of p.rov:~n suc
cess or that have high probabilIty of I~proVIng ~rlmlnal Jus~Ice syf,
terns and which focus primarily on VIolent CrIme and serIOUS .0 -
fenders. It authorizes the Bureau of Justice Programs to establIsh 
criteria and make grants to States for twelve. e!lumerated progr~m 
activities plus an additional category authorIzIng programs wlhIch

d have been certified by the Director as lik~ly to prove successfu an 
address additional critical problems of CrIme. .. . 

Section 502 limits the duration of Federal fin~c~al asslstance 
under this Part to not more than three years and lImIts the Feder
al share of any grant to a State under this Part to. 50 :percent ~f the 
cost of programs or projects specified in the applIcation. ~t dlrehcts 
that the non-Federal share must be in cash. It also prOVIdes t. at 
the Federal share may be increased in the c~se ?f grants to IndIan 
tribes or other aboriginal groups under certain. CIrcumstances. 
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Section 503 articulates application requirements, including the 
stipulation that the application must set forth programs for a two
year period which meet objectives of'Section 501 and must desig
nate which Section 501 objective will be achieved by each program. 
It also provides that certain specific assurances must be included in 
the application, including a pledge t.o submit an annual perform
ance report, assessment of the impact of funded activities and certi
fication that Federal funds will not be used to supplant State or 
local funds. It requires other assurances concerning fund account
ing, maintenance of data and equipment use. 

Section 504 directs that the Bureau shall provide financial assist
ance to each State applicant if its application is consistent with the 
requirements of this title and with priorities and criteria of section 
501. It also directs that an application will be deemed approved 
unless the Bureau informs the applicant of reasons for disapproval 
within 60 days of its receipt. It gives the Bureau authority to sus
pend funding for that part of a program that has failed to meet 
this title's objectives. It prohibits the use of grant funds under 
Parts E and F for certain enumerated purposes, including general 
salary payments and construction projects. It gives an applicant 
under this Part the right of notice and an opportunity for reconsid.
eration under section 802 before final disapproval of the applica
tion. 

Section 505 provides that of the total sum appropriated for Parts 
E (block grants) and F (discretionary grants), 80 percent will be for 
Part E and 20 percent for Part F. It sets allocation and distribution 
requirements, including the provision of a $250,000 base amount to 
each State and the pass-through of funds to local units of govern
ment at least proportionate to the relative local expenditures for 
criminal justice. Inasmuch as most authorized activities under Sec
tion 501 are carried out by local jurisdictions, the States are en
couraged to pass through to local governments the maximum 
amount of available funds. 

Section 506 specifies that the chief executive of each participat
ing State will designate an office to administer its block grant 
funds. States are not required to establish an administrative entity 
by statute, as required under current law, inasmuch as Federal 
program funds may not be used to pay the State or local adminis
trative costs. Thus, States are afforded maximum discretion in pro
viding appropriate stewardship of block gran~ funds. 

PART !<'-DISCRETIONARY GRANTS 

Section 601 authorizes a discretionary program to provide finan
cial assistance, in amounts up to 100 percent of program or project 
costs, to States, units of local government, and private nonprofit or
ganizations for specific activities, including demonstration pro
grams, education, training and technical assistance, national or 
multi-State efforts which address the 12 activities enumerated in 
section 501, and the development of standards and voluntary ac
creditation processes. 

Section 602 requires the Bureau to establish annual funding pri
orities and selection criteria for discretionary grants and provides 
for prior notice and opportunity for public comment. 

24-038 0-83-19 
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. . rammatic and certification re-
Section 603 specl:fiest' cert£I~ £~~~etionary funding, including the 

quirements for app IC~ I0I?-S 0 d to determine the impact of the 
provision for ev~l~atIOd ~~s o:ff:~tiveness in achieving t~e stated 
program It or ~roJe~h:f no~profit organizations in?lude eVIdence of 
goals. requIres . t St te and local offiCIals. 
consultation wit? ~pPfiPrIa~e 1 a istance to programs or prL.~taC~S 

Section 604 lI~Its Inanclat ass than three years, with certaIn funded under thIS Part to no Jnore 
exceptions. 

PART G-CRIMINAL JUSTICE FACILITIES 

. . f Criminal Justice Facilities 
Section .70~ establo~fis thef ~~s~i~e 0 Assistance. This Bureau is 

(BCJF) WIthIn the Ice. 0 b th Attorney General. The sec
headed by a director appOInted y e 'n in other employment 
tion also prohibits ~~e Dlr~~~or fr~:z:~~;; ~th which the Bureau 
or holdi?-g any ppsitFIOnilV'fti. ~:s any dealings in order to prevent of CrimInal Justice ac lIes 

conflicts of inter:est. h B of Criminal Justice Facilities to 
Section 702 dIrects \ e . du!e~he construction and modernization 

make gra~ts to Sta~e.s. 0 aI hl~h are defined in section 7q9. The 
of correctIOnal faCIlIties Vf F Tt'es in conjunction With the 
Bureau of. Cri~inal J ~stIce a~h~li also p~ovide for the widest 
duties outlIned In se~tIOn 70~i- d' semination of information ob
practical and appropriate ~ pu d IC roj~cts assisted hy the Bureau. of 
tained from t~e PI7~i~s anSu~h information should emphaSIZe 
Criminal Justice aCI lIes.. uccesses of various proven and 
evalu!i~ive data on .the relative -~onstruction initiatives aimed at 
promI.sIng const:uctalIO~ ail~dt nO~rcrowding and improving substanreducl.l"lg correctIOn lac I y ov 

dard conditions of con?ne~hn\:r ctor of the Bureau of Criminal 
Section 703 authorIZes e Ir£ the renovation and construc

Justice Facilit~es tlo "makili.;. grabngmt~ ~fng October (1, 1984 and ending tion of correctIOna rac "Ies e 

September 30, 1987. . t funds The Director of the 
Section 70~ ~llocatet a~~ro:pr~~e: shall ~llocate no more than 3 

Bureau of CrImInal. Jus Ice aClI I h ear to Puerto Rico, Guam, 
perce:r;tt of a

pp
roPhat\1- f':ln~:l::ds, £he Trust Territory of the P~_ 

American ~amoa, ~ e N I~~rn Mariana Islands according to theIr 
cific Islanas and teo t to sections 705 and 706. 
respective needs and.e~for~ P~h'eu&ates one-half is allocated based 

Of the funds remaInIng o!'. h If is' to be allocated considering 
on p~pulation a.nd tiher: reili~aI~~~~ :nd efforts as established in aprelative correctIOn a a,c .y 

proved State. p~an app
h7atIOns·ds f each State, the Director is ~e-

In determm~ng relhat~he nee rc~owding or facility conditions VIO
quired to conSIder weer ove d d and the amount and type 
late constitutional. ordsttatubt~ry stafucilit; into compliance with the of assistance reqUIre 0 ring a 

law. f . te population are also 
The size, density, and :r;tature 0 he Di~e~tor in determining the 

facto!s that are to b~ :onssteI
ed I: ~n example, older inmate popu

relative needs of a gnc:n 1 a egO sentences place heavy demands on lations and those serVIng on 
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certain institution resources, such as medical services. The courts 
have placed a strong emphasis on staffing, inmate health, safety, 
activity, and access to exercise and other program areas in relation 
to number of hours per day inmates are confined in locked cells, to 
determine whether a facility is considered legally overcrowded. 
Double ceIling situations-which have been ruled constitutional by 
the courts for prisoners confined in new, well-staffed facilities 
where prisoners spend most of their time out of their cells in pro
gram or day room areas-may not be tolerable iII. an older institu
tion lacking adequate staffing or programs for inmates. 

In allocating assistance, the Committee emphasizes that the Di
rector give priority to the needs of States which have demonstrated 
that they have implemented, or are in the process of implementing, 
significant legislative, executive or judicial non-construction, as 
well as construction, initiatives to reduce overcrowding or improve 
conditions of confinement. 

Section 705 governs the State Applications Plan. The Bureau of 
Criminal Justice Facilities will promulgate administrative rules to 
implement the purposes of this Part. States seeking assistance 
shall submit a five year State needs assessment and action plan as 
an application, supplemented as necessary with annual revisions. 

State plans are to (1) provide that the program be administered 
by a State agency which generally represents State and local cor
rectional interests; (2) contain a comprehensive statewide program 
plan which sets out needs, priorities, and construction and non-con
struction action plans to relieve overcrowding and impreve confine
ment conditions in corrections facilities; (3) assure that grant funds 
and property derived from such funds will be administered, held 
and controlled by a public agency to be used for the purposes pro
vided by this Part; (4) provide assurances that State or local gov
ernment will, after a reasonable period of Federal assistance, pay, 
with non-Federal funds, any remaining or continuing construction, 
non-construction, or program costs of assisted projects; (5) provide 
aSSUlances that, to the extent practical, correctional facilities will 
be used for other criminal justice purposes if they are no longer 
used for the specific purpose for which they were built; (6) assure 
that the State will take into account the needs and requests of 
local government and encourage the development of local projects; 
(7) provide for an appropriately balanced allocation of funds be
tween State and local governments based on requests and relative 
need; (8) provide for appropriate executive and judicial review of 
actions taken by the State agency concerning applications or the 
awarding of funds to local government; (9) assure that the assist
ance allocated under this Part will not supplant but augment State 
or local funds; and (10) assure that the State is making diligent ef
forts consistent with public safety, to reduce overcrowding and im
prove programs and conditions of confinement in corrections facilities. 

Section 706 requires basic criteria to be established by the 
Bureau of Criminal Justice Facilities to generally establish project 
priorities. The States should be accorded wide discretion in deter
mining the priority of various projects and generally should consid
er (1) the relative needs of an area within the State for facility 'as-

. sistance necessary to bring existing facilities into com.pliance with 
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Federal or State law; (2) the relative ability of a local agency to 
support a correctional facility construction or rnodernization pro
gram; and (3) the extent to which a project contributes to an equi
table distribution of assistance within the State. 

Section 707 provides for a clearinghouse on the construction and 
modernization of criminal justice facilities. The Director of the 
Bureau of Criminal Justice Facilities is authorized to enter into 
contracts with public agendes or private organizations to operate a 
clearinghouse on the construction and modernization of correction
al facilities. The clearinghouse will develop, collect, and dissemi
nate state-of-the-art information on construction and modernization 
of correctional facilities. Since the Law Enforcement Assistance 
Administration funding of the National Clearinghouse for Criminal 
Justice Planning and Architecture ended in 1979, there has been 
no comparable Federal research in criminal justice program plan
ning and correctional facility responses. 

Section 708 authorizef:. the Secretary of the Treasury to pay to 
State or local governments amounts necessary to reduce the cost of 
bond interest payments to five percent for qualifying issue obliga
tions to finance the renovation or construction of corrections facili
ties. Payments are made only on the application of the issuer con
sistent with the criteria established for allocating funds under sec
tions 705 and 706. If the issue includes the financing of a facility 
which includes non-corrections components, such as a public safety 
center, such project qualifies for assistance when substantially all 
of the proceeds are to be used to finance the corrections component 
of the project. Payments for qualifying issues may be made by the 
Secretary, in consultation with the Director, in advance, by install
ment and on the basis of estimates. 

A State may receive a combination of grants and bond interest 
subsidies equal to, but not in excess of, each State's formula alloca
tion. The subsidization of bond interest payments shall not affect 
the status of any obligation under section 103 of the Internal Reve
nue Code of 1954 governing excludability of governmental bond in
terest incorAle nor shall it cause the interest on such an issue tv be 
excludable only in part under section 103. 

Many jurisdictions faced with the critical need to renovate or re
place antiquated prison or jail facilities have had close votes at the 
polls to approve correctional facility bond issues. Relatively modest 
interest subsidies will serve to support a significant number of 
prison or jail renovation or construction projects and enhance the 
likelihood that needed projects will be approved. . 

Section 709 broadly defines the term correctional facility to in
clude any prison, jail, reformatory, work farm, detention center, 
pretrial detention facility, community based correctional facility, 
half way house, or any other institution designed for the confine
ment or rehabilitation of persons charged with or convicted of any 
criminal offense, including juvenile offenders. Construction, as used 
in this Part, not only includes construction in its usual sense, but 
facility remodeling, extension, or acquisition, and the preparation 
of drawings and specifications for facilities for which bond interest 
subsidies or grant assistance would be available. The inspection 
ana. supervision of construction are also included in the definition 
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Oft c~nstructiOl1. The term does not include interests in land or off
SI e Improvements. 

PART H-ADMINISTRATIVE PROVISIONS 

Secti,?n 801 authorizes the Attorney. ~~neral to establish rules 
~~re.latlOns, and procedures for the activIties authorized under thi~ 

f Sdction 80~ gives the Office authority for grant termination and 
un suspensIO:r;t for noncompliance with law, regulations or rant 

terms .. ~t est~bhshes th~ authority and procedures in the Offi~e for 
reccns~aeratIOn of termInation of a grant under th:s t'tl 
. Section .803 specifies the Office's final authority in edetermi 

tIons, ~ndlngs and conclusions under the title. na-
SectIOn 804 grants the Office subpoena power and aufhorit to 

hold a:l1d cond~ct hearings to discharge its duties under U the Btle 
Se.ctIOn 805~gr~es the qffice the personnel and administrative au~ 

thorIt~ to fuhIllitS .functIOns and duties under the title. -
un~~ct~h~ ~9~ SPhcjfilieS th.at title to personal property purchased 

r IS 1 .e ~ a vest In the agency or organization purchasin 
the property If It certifies it will be used for criminal justice g 
poses. If there is no certification, title vests in the State office ~ilh 
proper~y to be ~sed for crimi~al justice purposes. 

SectIOn 807 dIsclaIms any Interpretation of this title to auth . 
arhncYStort emPlloyee ~ir~ctio~ o~ control over any police forc~~1~~ 
o er. a e or ocal.c~ImI~al J.us~ICe agency. 

fe?tIon 8~8 prohi~I~s dISCrimInation on the basis of race color 
fe Ifdn, n~tlOnalh' or~gIn, or gender in connection with any p;ogra~ 
un e un er t IS title. It provides a basis for civil action b the 
Attor~ey General a~d suspension of funds by the Office. y 
. Stect~f 8~9 establ.lshes recor~keeping requirements for the recip
IGen sOl tun s and gives. authOrity to the Office and the Comptroller 

enera 0 conduct audIts. 
~e~t~on 81q continues provisions for the confidentiality of data 

an In ormatIOn c:oll~cted,. stored, maintained, or disseminated with 
s~pPdrt d under thIS title, Including authority of Office to establish 
s ant.atrt~ tOIP~otect confidentiality and individuals' privacy and 
cons 1 u IOna rights. 

PART I-DEFINITIONS 

t · S~~t~~n ~t01fprlovides definitions of terms, including "criminal J'us-
ICe uni 0 ocal governm t " d"" I . tiod." en, an CrimIna hIstory informa-

PART J-FUNDING 

Section 1001 provides appropriation authority through Fiscal 
Year 1~8~.to carry ~ut the activities of the Office of Justice AssistBnce, af I3

nal. InstItute of Justice, Bureau of Justice Statistics 
. ureau o~ ust!ce Programs, and Bureau of Criminal Justice Facili~ 

ties,: and permIts funds to remain available for obligation until ex
b~fided., Ib authOrizes such sums as necessary for the Public Safety 

ICers eat~ Benefits and Emergency Federal Assistance ro-
grams. It prOVIdes such sums as are necessary for the Bureag of 
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Criminal Justice Facilities under Part G for years ending Septem
ber 30, 1984, 1985, 1986, 1987, but also provides that under no cir
cumstances shall those sums exceed $25 million dollars in any 
year. 

PART K-PUBLIC SAFETY OFFICERS' DEATH BENEFITS 

Section 1101 provides for payment of $50,000 to prescribed survi
vor of public safety officer who dies from personal injury sustained 
in the line of duty. It establishes certain administrative procedures. 

Section 1102 establishes the same limitations on the payment of 
benefits under this title as under current law, and clarifies excep
tions in prior legislative history that voluntary intoxication or 
gross negligence by officer at time of death will bar benefits. 

Section 1103 defines terms pertaining to eligible recipients of the 
benefit payment and establishes the definition of the term "intoxi
cation" for the purposes of this Part. 

Section 1104 authorizes the Office to establish such rules and 
regulations as are necessary to carry out the purposes of this Part. 

Section 1105 provides that the United States Claims court shall 
have exclusive jurisdiction over these claims. 

PART L-FBI TRAINING OF STATE AND LOCAL CRIMINAL JUSTICE 
PERSONNEL 

Section 1201 authorizes the FBI Director to establish and conduct 
training for State and local criminal justice personnel at the FBI 
Academy at Quantico and to assist in conducting local and regional 
training programs at the request of a State or unit of local govern
ment. 

PART M-EMERGENCY FEDERAL LAW ENFORCEMENT ASSISTANCE 

Section 1301 authorizes the Attorney General to receive from the 
chief executive of any State an application for designation as a 
"law enforcement emergency jurisdiction." The application will be 
evaluated according to criteria established by the Attorney General 
and published in the Federal Register. 

Section 1302 provides that, if an application for emergency desig
nation is approved, Federal agencies are authorized to provide as
sistance for the duration of the emergency. Costs of such assistance 
may be paid by the Office of Justice Assistance from funds specifi
cally appropriated for emergency purposes. The Office of Justice 
Assistance may also provide technical assistance, funds for the 
lease or rental of specialized equipment, and other forms of emer
gency assistance, except that no funds may be used to pay the sala
ries of local criminal justice personnel or otherwise supplant State 
or local funds. The Federal share of emergency assistance may be 
up to 100 percent of project costs. 

Section 1303 defines certain key terms. "Federal law enforce
ment assistance" is defined as "equipment, training, intelligence 
information, and technical expertise." "Law enforcement emer
gency" means an uncommon situation in which State and local re
sources are inadequate to protect the lives and property of citizens 
or enforce the criminal law. 
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Se~tion 1304 pr~vides that the recordkeeping and administrative 
~~qUI~ewents applIcable to other Office of Justice Assistance activi
Ies s a apply also to the emergency assistance program. 

PART N-TRANSITION 

Se?tion 14.01 p:ovides for the continuation of rules, regulations 
a?d InstructIons In effect at time of enactment. It permits the As
sIsta~t Attorney G~neral to obligate unused or reversionary funds 
prevIOusly appropriated. 

OTHER SECTIONS OF TITLE VI OF S. 1762 

Section 602. of S. ~762 changes references in other laws to the 
Office of JustI?e ASSIstance, Research, and Statistics and Law En
forcement ASSIstance Administration to "Office of JustI'ce A . t ance." SSIS -

S S:.cti060~03 provides for compensation of the various Directors 
~c !on . exp;;nds !he previous Law Enforcement Assistance Ad~ 

mll~IstratIOn prison Industry certification program from 7 to 20 
pr~Jects ;;nd places authority in the Office 'of Justice Assistance 
ThIS sec~IOn also exempts prisoner-made goods produced in a certi~ 
~~.d project from the restriction of 49 U.S.C. 11507 and 41 U.S.C. 



TITLE VII-SURPLUS FEDERAL PROPERTY AMENDMENTS 

INTRODUCTION 

. h donation of so.rplus Federal Title VII of this bill authorIzes t t e uction and modernization of 
ro erty to any State for th,e con~ r ed to make it easier for the ~r;!inal justice facilities, It ~s ~s~ State and local governments 

Federal Government to tr~ns er . the transferee for the: care or 
surplus Federal pr~pe!ty 10f£ uSd b: This title is substantIally the 
rehabilitation of crlll1malt d i,n :h'e'Senate Committee on GovM'n
same as S, 1422 as repor e,Y d as assed by the Senate ~m fY 
mental Affairs last <?<?ngress ~n o~d with recommeD:datIOn ~o. 
26, 1982.

2 
The prOVISIons afe III ~c~orce on Violent CrIm~~ ~h~ch 

56 of the Attorney General s Tas rt for this purpose as a signifi-
'ted the transfer of surplus ~ropel y t in easing State and local CL t 'ty cor Federal Invo vemen cant oppor uni l' d'" 3 • 

correctional facility overcrow :ri'l~rations supporting t,he ~ra~is\: 
SUbstantially the sam'f C~bmnal Justice Facilities m tI~ e

b 
th 

ment of a new Bure~u 0 I property program. As note y e this bill 4 support thIS surp uAsf'C' . 5 

. Governmental laIrs. . . 
CommIttee on .. roblem rapidly reaching CriSIS 

Priso~ overcroU~~s strias prison population expandhd 
proportIOns. The ni h f 1981 at more than double t e 
in the first six. mon1t97s6 0 the population has increased by rate of 1980. SInce , . 

50 percent. .. th h' her incarceration rate IS 
One of the forces drIVln~ e Ig

d 
the public reaction to 

the increase in violent Crime, fat?- ates who committed 
such crimes. The number b 0 tw~~: 40 and 60 percent in 
crimes against persons wasth e 100 percent in ten years. 
1980, an increase of mOde d t~increasing violence by pass
Many states have respo~ e s man of which disallow 
ing mandatory sentencIng law, d a 1igher rate of pros
parole. These lon~e~. senth~;:s s:~relY strained prison c

5

a
S ecutions and conVIC IOns .. 0 ulation has grown by 

pacity. Since 1975, the prIhn ) ~ged behind at about 25 percent while cell space as a. d 
percent' growth over t?e same P~~h' in prisoners has been 

Another factor behInd the l~' between the ages of 18 
the rise in the gene!a~ pOIPU at ~o~ is historically most and 25, where crImIna ac IVI y 

1 S Rept. No. 97-322, 97th. Cong., ~t f?d:~tl~;f~ill introduced this Congress (S. 329) is pending 
2128 Cong. Rec. S6119 (~ally ed'\~el 1981) 

in the GovernGmen~;\~:k ~~:~n Violent Crime, Filnal :SPf~S~e:t,(Act ~f 1968, as amend-
3 Attorney ener. s f h Omnibus Crime Con.tro ~n a 
4 See Part G of tItle I ~ ted 1 t d discussion m thIS report. ' t' 601 ofthis bill, an re a e 

ed/jbl, ~;~No 970322, su_?ra note 1, at 1-2. 
. . . (292) 
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common. Between 1975 and 1980, the 18-25 year old popu
lation increased by 9.1 percent compared to a 5.4 percent 
increase overall. Crime statisticians forecast that the baby 
boom following the Korean War will keep the number of 
offenders high through the 1980's. 

Prison construction has not kept pace. State and local 
correctional systems have failed to finance and construct 
new facilities fast enough to accommodate increasing 
prison populations. Part of the reason for the lag are high 
construction and operating costs. Maximum security pris
ons cost between $75,000 and $95,000 per cell. M'~dium se
curity construction averages between $50,000 anq $60,000 
per cell. Annual operation costs vary around $10jOOO per offender. . 

Over half of the States are under Court order to :reduce 
overcrowding, yet are faced with a 5-7 year delay from 
time of prison financing t.o time of activation. Many States 
have had to resort to a variety of short-term arrangements 
to meet their needs. Thesel include double celling and hous
ing inmates in tents or prefabricated buildings or in space 
previously allocated to other uses. In addition to ha'ving 
space shortages, many prisons are antiquated: too large to 
operate efficiently, unsafe and' understaffed. The Justice 
Department estimates that 43 percent of all prisoners are 
being housed in facilities bUilt before 1925. 

While mounting public concern has produced stiffer 
parole policies and less frequent use of incarceration alter
natives such as probation, judges recently have begun to 
respond to the severity of prison overcrowding by a greater 
willingness to use such option.s. This has increased the pos
sibility that some defendants who should be incarcerated remain at large. 

The Committee on the JudiCiary concurs with the Committee on 
Governmental Affairs that the problems raised by prison over
crowding are of such a serious and urgent nature to justify adding 
correctional facilities to the small grOUP of activities which enjoy 
pUblic benefit disposal preference-even though this participation 
dilutes the pool of property available to other non-Federal recipi
ents. However, it should be stressed that, in implementing this 
title, the Department of Justice and the General Services Acitninis
tration should fully appreciate the sensitivities involved in national 
law enforcement needs vis-a-vis other local land use interests with 
respect to surplus Federal real property. Accordingly, administra
tive procedUres should be adopted and designed to make Sure that 
(1) Federal real property is appropriately used consistent with its 
existing physical characteristics, thereby providing States and lo
calities the full benefit of the Federal Government's investment in 
the property; and (2) decisions between correctional USe proposals 
and competing proposals will be reserved to the Administrator of 
General Services so that the merits of each will be fully and 
promptly considered on the basis of the overall national int,erests involved. 
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DONATION OF SURPLUS FEDERAL PROPERTY 

1. Present Federal law 
The Federal Property and Administ!ative Services Act of 1949 

provides the statutory means f~r the dIsposal of most Fede.ral real 
property which Federal agencIes fiIl:d IS no 1~)I~~e~ requIred for 
their needs and the discharge of theJr responslbII~tIes. Un~e~ the 
Act, this property is reported ,~o the gener~l Ser~ICes. Ad~I~:llst!a
tion, whereupon it is deemed .excess and .IS. subject to utilIzatIOn 
by other executive agencies. When the AdmInIstrator of GSA deter
mines that the property is !fot req~ired by ~ny other Fede~al 
agency, it is dee.med "st;trplu.s and dIsposed of In accordance WIth 
specific authoritIes provIded In the Act. . . 

A number of these authorities (referred to as publIc benefit dIS-
posals) provide for conveyances t? S~ate and local government.al 
units and eligibl~ non-profit organlz::~.tIOns for such purposes as aIr
ports, hospitals, schools and recreatIOnal areas at n<? ~ost or at a 
substantial monetary discount. Under these authorIties, the Ad
ministrator is authorized at his discretion to donate surplus real 
property for one of these purposes ~o the eligible recipients upon 
receivin~ a favorable recommendatIOn from the Federal agency 
(such as the Department of Education, th~ DepartII1:e~t. <?f Health 
and Human Resources, etc.) which determInes the elIgibIlIty of the 
proposed recipient and evaluates the program of use. The effect ?f 
this title would be to add correctional facilities to this list of.publIc 
benefit disposals for surplus Federal property and to authorIZe the 
Administrator of GSA to donate such property to .States and local
ities for correctional uses upon the recommendatIOn of the Attor-
ney General. 
2 Provisions of the bill, as reported 

The bill amends section 203 of the Federal Property and Admin
istrative Services Act of 1949 to provide for the donation of surplus 
real and related personal property for correctional use. States and 
their instrumentalities and subdivisions, Commonwealths and 
Trust Territories would be eligible to receive such property. In 
keeping with safeguards contained in other 'public benefi~ convey
ance authorities, property donated ~n(~er thIS .measure will r~vert 
to GSA at the discretion of the AdmInIstrator In the event of Inap-
propriate use. . . 

Section 701 of this title amends section 484 of tItle 40, UnIted 
States Code, by adding a new subsection (p) immediately at the end 
thereof. . J.' t Paragraph 484(p)(l) authorizes the AdminIstrator. to .transler 0 

the States the District of Columbia, the Trust TerrItorIes and tp.e 
Commonw'ealths or to any political subdivision or instrumentalIty 
thereof surplus' property determined by the Attor:n~y General to 
be req~ired for correctional facility use by the reCIpIent. Property 
shall be used only under a program or project for the care or reha
bilitation of criminal offenders as approved by the Attorney Gener
al. Transfers or conveyances shall be made without payments to 
the United States. . 

An appropriate program or project may be any Stat~ .correct~o~al 
agency, county jail, halfway house, work-release facllIty, trainIng 
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facility prison support service or any activity directly contributing 
to the care or rehabilitation of criminal offenders. 

Surplus real property SUbstantially comprised of facilities for
merly used b~ the Federal Government for cOrI'ectional purposes 
should be reViewed by ~he G.eneral Services Administration, with 
t?e Department of JustICe prIson needs clearinghouse, in consulta-

. tIon wI~h affect7~ States and local governments, for the purpose of 
correc~IOnal faCIlIty use only. The prison needs clearinghouse is lo
cated In th~ Federal.Bure~u of PrIsons and was created in August 
1981 to aSSIst S~ates In theIr efforts to obtain surplus Federal prop
er.ty for correctional use. Under this legislation, the clearinghouse 
WIll be the agency through which the Attorney General screens 
pr.o~osed conveyances and makes his recommendations to the Ad
mInIstrator of GSA. Prior to making his recommendation the At
torney ~enera~ shall deter~ine tl>:at the applicant has pro~ided for 
the considera~IOn of local Views With regard to the request for con
veyance of thIS property. 

~f upon completion of .his review, the GSA Administrator deter
mInes that no proposal IS ~roperly justified in light of the nature 
or value of the property, or If no application is received the prop~r
ty should then be made available for other purposes a~thorized by 
the Federal ~roperty Act and related legislation. 

Second, ~Ith respect to surplus real property not previously used 
for correc~IOnal p~rposes, such property should be screened among 
all authOrIzed reCIpIents for uses generally provided by the Federal 
Property Act and related legislation, in accordance with normal 
s~rplus prope~ty procedures. These properties should be screened 
WIth th.e clearInghouse. Should any application for correctional use 
b.e receIved together ~th applications for other purposes, the selec
tIOn of ~he grantee WIll be reserved to the Administrator of Gener
al. Ser:VIces on the ~asis of the justification submitted with the ap
plIcation. Th7 merIts. of ea?h should be considered in light of all 
fact?rs affecting use! In~ludlng adaptability of the property for cor
rectIOnal.purposes, Its Importance for these purposes, the benefits 
to be derIved from other uses, and the character and value of real 
property. 

Paragraphs 484(p); (2) and (3) are ~mendments authorizing GSA 
to place such condItions and reservatIOns upon the deed of convey
ance as are necessary to protect the interests of the United States 
and the transferee. 
~aragraph (2) provid~s for reversion of the property to the 

pnlte~ States .at the option of the Government in the event of use 
Inconslst7n~ WIth the purpose for which originally furnished. While 
the ~~mI~Istrat~r of GSA shall make the final determination, this 
prOVISIOn IS not Intended to preclude use of the property for some 
complem~ntary . purpose: so long as that purpose is clearly second
ary and IS conSIstent With the correctional objective for which the 
property was transferred. 

Subparagraph (~)(A) au~horizes the Administrator to determine 
and enforce complIance WIth the terms of any transfer agreement. 

Subparagraph (3)(B) empowers the Administrator to reform cor
re~t or ame~d a~y transfer agre:ement in order to satisfy leg~l re
qUIrements In e:xlstence at ~he time ?f. the transfer. This prOVision 
does not authorIze GSA to alltach addItIOnal terms or restrictions to 
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any transfer agreemen~ as a result of. a law, regulation, or policy 
determination not in eXIstence at the time of the trans~e:. 

Subparagraph (3)(C) further authorizes the Ad~Inistrator to 
grant releases from a transfer agreement or any of Its t~rms, or to 
yield any right or interest previously reserved to the UnIted States, 
if he determines that the property no longer serves ~he ~urp~se for 
which it was transferred or that such release or qUIt?laim. wIll not 
prevent accomplishment of that purpo~e. The ComI,1llttee IS aw=:tre 
that subsequent to the transfer, occaSIonS may arIse upon whIch 
the ~ecipient will have a legitimate need to change the terms of a 

deed. 1 d G' d For example, property located on Blyth Is ~, eorgIa, conveye 
to the State of Georgia for park and recreatIOnal pu:p<?ses was ~e
conveyed to Glynn County for similar use. The restrictIOns reqUIr
ing park use by the State were released so that the prop~rty could 
be conveyed to the county allowing an approved re~r~atIOnal pro
gram while imposing the original park use restrIctIOns on the 

county. "'d GSA 'th fl . One of the purposes of this sectIOn IS to provi. e . WI eXI-
bility to accommodate these needs while protecting t~e Int~rests of 
the Federal Government as originally intended. This sectI~n. also 
gives the Administrator of GSA discretion to re~ease reCIpients 
from all obligations to the Government concernIng transferred 
property when the Administrator determines ~~at such property 
can no longer be economically u~ed for the o~I~nal purpose, and 
when it is not economically feasIble or practical for the Govern-
ment to exercise its right of reversion. . . . 

Section 702 of this title amends sectIOn 484(0) of tItle 40, UnIte~ 
States Code, as amended, by revising the first sentence. The reVi
sion requires the Administrator to make an annu.al report to Con
gress on the total acquisition value of all pers?nal a?-d real. prope~
ty transferred pursuant to subsection (p) of this sectI?n. ThIs prOVI
sion extends to public benefit conveyances for corr~ctIOnal purposes 
the congressional monitoring requirement now In effect for all 
other categories of public benefit conveyance. 

TITLE VIII-LABOR RACKETEERING AMENDMENTS 

IN GENERAL AND PRESENT FEDERAL LAW 

The purpose of title Vln of this bill is to afford unions and em
ployee benefit plans greater protection from corrupt union and 
management officials by increasing the penalties for violating pOlr
tions of three statutes-the Labor Management Relations Act of 
1947, known as the Taft-Hartley Act.; the Employee Retiremel1lt 
Income Security Act of 1974, known as ERISA; and the Labor-Man
agement Reporting and Disclosure Act ,of 1958, known as the Lan
drum-Griffin Act. 1 

Current Federal prohibitions and penalties designed to protect 
the legitimacy of labor relations have, in certain respects, proved to 
be inadequate. For example, while section 302 of the Taft-Hartley 
Act prohibits, among other things, the buying and selling of labor 
peace, violation of this prohibition is at present only a misdemean
or subject to a fine of up to $10,000 and imprisonment of no more 
than one year or both. These sanctions need to be made more firm. 
At the same time, the Committee recognizes that a wide range of 
Taft-Hartley section 302 violations do not involve payoffs or bribes, 
but simply fail to meet the detailed requirements for certain ex
emptions under section 302(c). The requirements for a criminal con
viction under Taft-Hartley section 302 (c)(4) through (9) should be 
tightened to draw a clear line between violations properly deemed 
criminal wrongs-payoffs and bribes-and those violations properly 
deemed to be civil wrongs. 

ERISA currently contains a list of crimes that disqualify an indi
vidual from holding a position of responsibility with an employee 
benefit plan. The maximum period of disqualification at present is 
five years. The operative date of disqualification is the date of the 
judgment of the trial court or the date on which that judgment is 
sustained upon appeal, whichever is later. It is necessary to move 
to ensure that any felony involving the abuse or misuse of a posi
tion with an employee benefit plan leads to the debarment of the 
individual convicted. Additionally, the list of positions to which the 
disqualification currently applies is too narrow, and the five-year 
debarment period is often too short, to prevent convicted officials 
from reasserting their influence over a benefit plan. Moreover, al
lowing convicted officials to retain their positions while the convic
tions are being appealed (a period sometimes exceeding two years) 
only encourages further crime and jeopardizes employee benefits. 

1 Title VIII of this bill, with one exception, is identical to S. 336 as passed by the Senate by a 
vote of 75 to 0 on June 20, 1983 (129 Congo Rec. S8735 (daily ed.». Section 5 of S. 336-dealing 
with the authority of the Secretary of Labor to investigate and refer civil and criminal viola
tions of the Employee Retirement Income Security Act and related Federal laws-is not includ
ed within title VIII. See, S. Rept, i'ITo. 98-83, 98th Cong., 1st Sess. (1983). The subject matter of 
this title is within the jurisdiction of the Governmental Affairs Committee and the brief sum
mary here is an overview of the report of that Committee. See, id at 7-19. 
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The provisions of the Landrum-Griffin Act addressed by this title 
parallel the provisions of ERISA that this title amends. Again, the 
list of crimes that bring disqualification needs to be augmented; 
also, the debarment period and the method for fixing the ope;a~ive 
date of disqualification suffer the same defects as do the sImIlar 
ERISA provisions. Here, too, the list of positions to which disquali
fication applieR must be expanded; convicted officials disqualified 
from one positIOn have been kept on the payroll in another catego
ry, such as chauffeur, and have immediately moved back into posi
tions of power once the disqualification period ends. 

THE PROVISIONS OF THE BILL, AS REPORTED 

Section 801 of title VIII amends section 302(d) of the Taft-Hartley 
Act to provide that willful violations involving labor bribery or a 
payoff of an amount in excess of $1,000 shall be a felony punish
able by a fine of not more than $15,000 or imprisonment for not 
more than 5 years, or both. Crimes involving amounts of less than 
$1,000 would continue to be misdemeanors subject to the current 
penalties of $10,000 or one year imprisonment, or both. 

Title VIII grants special treatment to transactions addressed by 
subsections 302(c) (4) through (9). These subsections contain excep
tions often technical in nature, to the prohibitions contained in 
secti~ns 302 (a) and (b). Because a person can violate a prohibition 
of sections 302 (a) and (b) even though he proceeded in the belief 
that his conduct fell within the excepted bshavior of sections 302(c) 
(4) through (9), title VIII adds to the "willful" requirements for this 
behavior the additional element that such conduct be "with intent 
to benefit himself or to benefit other persons whom he knows are 
not permitted to receive such payment, loan, money or other thing 
of value under subsection (c)(4) through (c)(9)." 

A violation of Taft-Hartley sections 302(c) (4) through (9) which is 
"willful" and committed with the requisite "intent," and which in
volves an amount in excess of $1,000, is a felony punishable by a 
fine of not more than $15,000 or imprisonment for not more than 5 
years, or both. If the amount involved is $1,000 or less, then viola
tions remain misdemeanors subject to a fine of not more than 
$10,000 or one year imprisonment, or both. 

Section 801 also amends Taft-Hartley section 302(e). The amend
ments provide civil jurisdiction in the United States district courts 
over su~ts brought by the United States alleging specific violations 
of Taft-Hartley and over suits brought by any person directly af
fected by an alleged violation of section 302. It preserves the juris
diction of such courts to restrain violations under the Act. 

Section 802 amends section 411(a) of ERISA, which prohibits per
sons convicted of certain crimes from serving in listed positions 
with an employee benefit plan. Added to thi8 list of crimes are 
those offenses relating to abuse or misuse of such person'~i em-· 
ployee benefit plan position. The categories of positions affected by 
the disbarment provisions also are enlarged. Section 802 also ex
tends the disbarment period to 10 years, unless, on the convicted 
individual's motion, the sentencing court sets a lesser period of at 
least 5 years. 
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Section ~02 als? ame~ds se~tion. 411(b) of ERISA by increasing 
the penaltIes for IntentIOnal vIOlatIOns of this section from 1 year 
to 5 years. 
. Section 802 amends section 411(c) of ERISA to change the defini

tIon of t~e word :'convicted." Current law defines this as the date 
of the trI~1 c~:>urt Judgment or the final appeal thereof, whichever is 
later .. This tItl~ changes the date of disqualification to the date of 
the trI~1 court Judgment, regardless of appeals. 

. SectlOn 802 also adds a new section 411(d) to ERISA which pro
vIdes t~at any salary for a position in an employee benefit plan 
otherw~se payable to a person convicted by a trial court shall be 
placed. In escrow pending final disposition of any appeal. 

Sectl,o.n 803 a!llen~s section 504(a) of Landrum-Griffin by adding 
to the lIst of Crimes In the same manner that section 802 extended 
~hem ~nder ERISA. The same disbarment provisions as contained 
In SectIOn 802 are added as well. 

Section 803 am~nds se:cti0I?- 504(b) of Landrum-Griffin to increas~ 
the penalty for wIllful Vl(~latIOns of that section from imprisonment 
for no~ morA than 1 year to not more than 5 years. 
. SectlOn 8ea. ~mends section 504(c) of Landrum-Griffin by chang
~ng th~ definItIOn of the term "convicted" in the same manner as 
In sect~on 411(c) of ERISA as discussed in Section 802 above. 

. SectlOn 803 adds new section 504(d) to Landrum-Griffin to pro
vIde the sa~e escrow provisions added to ERISA discussed with re
spect to sectIOn 802. 

Section 801 amends section 411(c) of ERISA and section 504(c) of 
La~drum-~rIf~~ to make retroactive the commencement of the 
pe~IOd ~f dIsa~IlIty at the time of the trial court judgment, as pre
sCribed In sectIOns 802 and 803 of this title. 
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TITLE IX-CURRENCY AND FOREIGN TRANSACTIONS 
REPORTING AMENDMENTS 

INTRODUCTION 

T 'tl IX of this bill amends certain provisions in s~bchapter 5t? of) 
1 e d £ . transactIOns repor Ing 

title 31 (relating the
I 
c~rrencYd ~d C"~~~pt Organization (RICO) 

and the R~cketeer n. ueS~e tes Code in order to improve United 
chapter of title 18, U~~e~lr ~t flow or'currency involved in narcot
States efforts to stem e 1 ICI . schemes often associated with 
ics traffickin~ and mS one

t
y laRuntdheriantgthe time he introduced a bill 

. d crIme 1 ena or 0, .. . . 
org~nlZe . C . (S 902) containing comparable proVIsIons, 
earlIer thIS ongress . 
noted: 2 

Organized crime in the United States. conceals as mhl~h 
$40 billion a year in offshore countrIes ~hose ban g 

:~d commercial secrecy laws prevent scrutInY'IIll-gdotted 
. . I I from drug traffickers, are aun ere 

~~~~~~elar~~~o~~Ii these offshore haven~. Convers~0l!- of 
drug pr%fits into useable funds is now a hIghly fOfh~st~~a~-
ed and professional operatioln. Ats

h 
at mat\~e ~lu:~~l~li~: 

these offshore bank secrecy aws a are .' d s 
criminal operations ttogether. At r:e~: ITf;;aier~::e~~d 
try has sprung up 0 suppor, d t 
money flows. Satellite communica~ions, .advance£ ~o~p~-

CPA's high-priced lawyers, lIght aIrcraft, as oa s, 
~:~pons, payoffs to offici~ls, and intimf~atidn f~~~l:~i:;' 
integral role in the grOWing sut?cess./.'o tUhnesse illicit cash 
F tl th base of opera Ions lor 
fl~~~~~ n~~ted ein a tropical paradise with a solicitous and 
obliging government. 

* * * * * 
One of the most effective tools available .to assist in mon-

itoring and curtailing the vast flow of the Illegal ddruFg p~of
t . * * * the Currency an orelgn 

its out ~~ the Rcoun tI~gI~ct * * * intended to provide law 
~~~!~~~~~: a:~~~ies with recordkeeping and reporting 

I f S 2"72 as passed by the Senate last Congress on 
1 This title is similar to title IX'9~ar iF' tl ~ ~ost part these provisions were developed 

September 30, 1982, by a vo~ of o. Sr ~r Roth Ch~irman of the Permanent Subcom
from considerati?n o.f S. 1~07 mt9r~~~ by es:~~d the evidence accum1!lated by t~e Permanent 
mittee on InveshgatlOns! in the t ~gr r the results of this inqUlry, see Cnme ant!- Secre
Investigations SubcommIttee on thd CubJect. yo Staff Study of the Permanent SubcommIttee on 
cy' The Use of Off-shore Banks an G ompames, tal Affairs United States Senate, 98th Cong., 1st 
In'vestigations <?f the CoSmmitte~ Th -(jve~fOfF-shore Banks and Companies, Hearin~s befTIe '~d 
Sess. (1983); Cnme anc! ecrecY'I e t' se t' ns of the Governmental Affairs CommIttee, m 
Permanent SubcommIttee on nves Iga 10 

States Senate, 98thsCo38n5g4"(Mist Sehs23(1i~~~ (daily ed.». 
2 129 Cong. Rec. arC, 
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tools to investigate the financial resources connected with 
illegal activities, including drug trafficking. 

Yet various loopholes which have been found * * * 
Unless these loopholes are closed, the hands of the law 

enforcement authorities are virtually tied, as the major 
drug traffickers move billions of dollars out of the country 
without fear of detection or penalty. 

Thus, the purpose of this title is to refine and improve an impor
tant successful Federal program to inhibit the illicit drug trade and 
organized crime. 3 It does so by focusing on the scope of the conduct 
prohibited, the level of civil and criminal penalties, search and seiz
ure authority, rewards for informants, and scope of the racketeer
ing offenses.4 

CURRENCY AND FOREIGN TRANSACTIONS REPORTING AMENDMENTS 

1. Present Federal law 
The Currency and Foreign Transactions Reporting Act was codi

fied last Congress as subchapter II of chapter 53 of title 31. 5 Insofar 
as relevant to this title, 31 U.S.C. 5316 requires a person to file a 
report at the time and place prescribed by the Secretary of the 
Treasury when the person knowingly transports or has transported 
monetary instruments of more than $5,000 at one time (1) from a 
place in the United States to or through a place outside the United 
States; or (2) to a place in the United States from or through a 
place outside the United States. It also requires a report when the 
person knowingly receives monetary instruments of more than 
$5,000 at one time transported into the United States from or 
through a place outside the United States. With respect to a person 
leaving the United States, the courts have held that, in the absence 
of an attempt provision, the law is not violated until the person is 
on the verge of boarding the plane or other mode of transportation 
at the final call for departure. 6 Under this construction, customs 
agents must, regardless of the exigencies and inconvenience of the 
developing situation, standby helplessly until virtually the last 
moment of departure before apprehending the suspect. 

31 U.S.C. 5317 provides authority for the Secretary of the Treas
ury to apply to a court for a search warrant when the Secretary 
reasonably believes a monetary instrument is being transported 
and a report either has not been filed, or if filed, contains a materi
al omission or misstatement. It does not specifically address war
rantless searches. 

31 U.S.C. 5321 provides for the imposition of a civil penalty of up 
to $1,000 against a domestic financial institution, or an agent 
thereof, for willfully violating the requirement of the subchapter, 

3 Another important enforcement aspect of the program under the Currency and Foreign 
Transactions Reporting Act is to prevent the using of off-shore laundering schemes to shield 
money from taxes. See generally, Investigations Subcommittee staff study and hearings, supra 
note 1. 

4 It should also be noted that part B of title XII of this bill adds Currency and Foreign Trans
actions Reporting Act violations to the list of offenses for which a court ordered electronic sur
veillance may be conducted. 

5 See Public Law 97-258, approved September 13, 1982. Subchapter II is titled "Records and 
Reports on Monetary Instruments Transactions". 

6 See United States v. Rojas, 671 F.2d 159 (5th Cir. 1982). 

24-038 0-83-20 
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with a separate violation for each day the violation continues and 
at each office, branch, or place of business at which the violation 
occurs or continues. An additional civil penalty may be imposed on 
a person not filing a report, or filing a false report, not to exceed 
the amount of the monetary instrument for which the report was 
required. 

Finally, 31 U.S.C. 5322 makes it an offense punishable by not 
more than one year in prison and a fine of $1,000, or both, to will
fully violate a provision of the subchapter or a regulation pre
scribed thereunder. Willfully violating such a provision or regula
tion while, at the same time, violating another law of the United 
States, or as a part of a pattern of illegal activities involving trans
actions of more than $100,000 in a 12-month period, may be impris
oned for not more than five years and fined not more than 
$500,000, or both. 

Current law does not include currency and foreign transaction 
reporting violations in the racketeering or electronic surveillance 
provisions of title 18. 

2. Provisions of the bill as reported 
The provisions of title IX of S. 1762, as noted, focus on a number 

of significant points to fine tune the current currency reporting 
law. 

Section 901 of the bill amends title 31 to increase both the civil 
and criminal penalties applicable to a violation of the records. and 
reporting requirements in subchapter II of chapter 53. While the 
full scope of these provisions is broad, it is important to recognize 
that they are primarily directed at persons who make a lucrative 
career in the illicit drug trade and organized crime. As such, the 
penalties are far too low to deter and punish such activity. Indeed, 
the modest penalties now applicable may simply be written off as a 
cost of doing business. Accordingly, section 901(a) of the bill raises 
the basic civil penalty for a willful violation from $1,000 to $10,000 
and section 901(b) increases the criminal penalty for such a viola
tion from a one year misdemeanor with a fme of up to $1,000 to a 
five year felony with a fme of up to $250,000. 

Significantly, section 901(c) of the bill would broaden the scope of 
the reporting requirement in 31 U.S.C. 5316 to apply a person who 
knowingly "attempts to transport or have transported" a monetary 
instrument under circumstances otherwise requiring a report. This 
amendment closes a major loophole in the current law to permit 
apprehension of offenders before they depart the United States. 

Section 901(c) also amends 31 U.S.C. 5316 to raise the reporting 
requirement threshold from $5,000 to $10,000. This an1endment is 
designed to focus enforcement efforts on relatively large transac
tions, to eliminate the paper work and red tape with respect to rel
atively minor transactions, and to ameliorate the impact of infla
tion on the legitimate international traveler who commonly will 
travel abroad with amounts of more than $5,000 but less than 
$10,000. 

Section 901(d) of this bill amends the search and seizure part of 
31 U.S.C. 5317 to expressly provide authority for a customs officer 
to "stop and search, without a search warrant, a vehicle, vessel, 
aircraft, or other conveyance, envelope or other container, or 
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person entering or departing fr th U . d 
to which the ~fficer has reasonabl e nite .States wit~ respect 
etary instrument being transport:J~~se t? fereve tfhehre IS a mon
and foreign transaction . In v~o a IOn 0 t e currency 
authority of the Custo~srs~uI~ements of '~Itl~ 31. This on the spot 
effectiveness in monitorin ~ce would sI~Ificantly enhance the 
believed to be violating t~ d apprehendIn~ persons reasonably 
law. The Committee is full; ~~~~~~y d r:£oftInghprovisio~s C?f the 
only needed but t't t' I e a suc authority IS not 
warrantless' "bor~~~s s~:r~~~;,' ~~:~r the libi of casas ~olding that 
able c~use under the Fourth Amenru:as~~a e even Without prob-

SectlOn 901(e) of this bill adds a n e~l' U S 
Secretary of Treasury to reward a e'Y d' . d' 'f' 5~23 to ~ermit the 
nal information which leads to a r n In IVI ua yr. 0 proVIdes origi
forfeiture of more than $50 000 T~cove~y °df a CIVIl penalty, fine or 
centum of the net ,. . e. rewar may not exceed 25 per 
$150,000, whicheve~~U~!sof ~~: CCVII pe'~flty, fine, or forfeiture, or 
Roth's observation that: 8' ommi ee concurs with Senator 

ficrf~~ Plt~sion is t c~i~ical tool in combatting drug traf
with. ~. multibrrll~~-~~laro i~~~:~ybeL~~aten~e are detaling 
thorIties ne d t I . lorcemen au-
trT~ion t~a~. re':~~s ~~ tt'e ~~':~;~~~::t,~~al at-
rings

e s~:o~~~ o~ tre vital iJ?-vestigations into major' drug 
further investi:t~~n~~mant tips-these tips are crucial to 

m :A~ditf~nallY the. amount paid to the informant will be 
Inima In comparison to the amount g' d' fi . . 

penalties and forfeitures. Without th ~~ne. h mInes, CIVIl 
h~ve been any investigation and recov:r/P a~ :ft may not 

31S~c~dd t~:~!~:~~~nt~~l~a~!e r~~~~~!ents of chapter 53 of title 
SectlOn 901 (g) amends the 18 USC 196 

teering activity" to include "an . t . h' 1(~) ~e~nition of "racke-

tCh~rrenf~y and Foreign TransactfonaRe;or~~glSA~~lCihberleebuynmderk~he 
IS 0 lense a predic t ftl tI ' a Ing 

amendment is made in ar:coo ~~se or a ~ICO prosecution. This 
violations are inherently rpa~t tfa\jaJo:; cudrency transaction 
schemes and organized crime moneo I a dm~Jor r?-~ !acketeering 

y aun ering actIVItIes. 

7 See, Un~ted States v. Ramsey, 431 U.S 606 6 . 
States v. AJlouny, 629, F.2d 830 (2d Cir 1980)' 19 (19?7), regarding entry searches; United 
States v. Stanley, 545 F.2d 661 (9th Cir '1976) , cert·dde'!led, 449 U.S. 1111 (1981), and United 
search.es. ~ee also California Bankers Associati~ert. S~l~d, 436 U.S. 917 (1978), regarding exit 
cates In dlctum that searches at the bord n v. u tz, 416 U.S. 21, 63 (1974), which indi
from searches of inbound traffic for Fou th A of dutbound traffic are legally indistinguishable 

8 129 Cong. Rec. § 3855 (March 23, 198~ (dai~e~.went purposes. . 
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TITLE X-MISCELLANEOUS VIOLENT CRIME AMENDMENTS 
f . 11 eous violent crime amend-

Title X consists of a p-oup 0 m~sce I:nsummary they relate to 
ments d£ividhe?- int~ ~::~f c~:'e~' in aid of rack~teering (Part A); 
murder or Ire an. d al crime of violence (Part B); the 
Solicitation to cOFm(~t ~ 6~ ~~ndatory penalties for use of a fire
felony-murder ru e ~r .' f violence (Part D)' use of armor-
a::m .durlb·nglleatsFt~d~~~~lII~f;~ecr~me of violence (Part E); kidnfaFPPding 
plerClng u . ' t £ 'ly members 0 e er
Federal officials (Part F)~ ?rlIDeS agalns . amI rimes Act applicable 
al officials (Part G); addlbond t~ ~~~i!a~~r m~tor vehicles (Part 1); 
in Indian country (Pa~t ~!f' e(; rt J). assaults upon Federal offi
destruction of energy aCI 1 les t ad r~sulting from civil commit
cials (Part K); ~scape {;om I cus to aaition (Part M)' Federal explo
:rr:ent (Part L)(;plntterNn)~ 1':: roe:b~ry of a pharmacy or other regis-
SIVes offenses ar , a (P to) 
tered possessor of controlled substances ar . 

PART A-MuRDER-FoR-HIRE AND VIOLENT CRIME IN AID OF 
RACKETEERING ACTIVITY 

1. In general . I t crimes 
This Part of title X proscribes murder aD;d oth~r VI0 : an inte-

committed for money or <?th~r v.alua~~er c~rs:l:~:!~~d ~~ racketeer
gral aspect of membershIp .1~ an e~ . Pd' S 2572 as passed by 
ing. SIt iStsi~i1~~ t09;tlr~~;~~s~0~:rlfA ~~nsists of two sectio1ns; 
the ena e In e ". f' I nce" used here and e se-
~~e~~si~ ~~n~~ll:h~~i~~~hec~~~:n~ c~~a~es n~w offenses and addi-

tional definitions. £ th' thO Part are related but distinct. The 
The offenses set or In IS 'shes the travel in interstate or 

first is limited to mu[~er and(~~~lfaci1ities of interstate or foreign 
foreign commefc~hC: m~l~s~~ consideration for the receipt of an?'t
commerce or ~ , 'th th 'ntent that a murder be comml -
thing of pecuniary val~e, tWI d~: kidnapping, or serious assault 
ted. The second exte~ s 0 mur . 'r value or for the purpose of 
committed for an~hlng of P~C~~I~ yg or increasing one's position 
gaining ent;ance ~nto or maln alnln 
in an organIzed crlm

h
e grfi o~p. f£ se the Committee is aware of the 

With respect to t e Irs 0 en , . h t" of concur-
concerns of lo?al.pr?s~cut~rs with respect t~l t ~~~~:rl~~ses, which 
rent Federal JUrlSdlctlOn In an area, nam Y 'bTty of State and 
has heretofo!~ been the almot~ eCclusi~~t~:S£~ft:~els\hat the option 
local authorltles. 1 However, e omm . 

A H . (statement of the National District Attorney's Association, 
1 See Crime Control .... ct earmgs 

p.27). 
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of Federal investigation and prosecution should be available when 
a murder is committed or planned as consideration for something 
of pecuniary value and the proper Federal nexus, such as inter
state travel, use of the facilities of interstate commerce, or use of 
the mails, is present. This does not mean, nor does the Committee 
intend, that all or even most such offenses should become matters 
of Federal responsibility. Rather, Federal jurisdiction should be as
serted selectively based on such factors as the type of defendants 
reasonably believed to be involved and the relative ability of the 
Federal and State authorities to investigate and prosecute. For ex
ample, the apparent involvement of organized crime figures or the 
lack of effective local investigation because of the interstate fea
tures of the crime could indicate that Federal action was appropri
ate. On the other hand, the Committee fully appreciates that many 
State and local police forces and prosecutors offices are quite capa
ble of handling a murder for hiI1, case notwithstanding the pres
ence of some interstate aspects ana regardless of the criminal back
grounds of the defendants. Cooperation and coordination between 
Federal and State officials should be utilized to ensure that the 
new murder-for-hire statute is used in appropriate cases to assist 
the States rather than to allow the usurpation of significant eases 
by Federal authorities that could be handled as well or better at 
the local level. 

With respect to the second offense set out in Part A, the Commit
tee concluded that the need for Federal jurisdiction is clear, in 
view of the Federal Government's strong interest, as recognized in 
existing statutes, in suppressing the activities of organized criminal 
enterprises, and the fact that the FBI's experience and network of 
informants and intelligence with respect to such enterprises will 
often facilitate a successful Federal investigation where local au
thorities might be stymied. Here again, however, the Committee 
does not intend that all such offenses should be prosecuted federal
ly. Murder, kidnaping, and assault also violate State law and the 
States will still have an important role to play in many such cases 
that are committed as an integral part of an organized crime oper
ation. 

2. Present Federal law 
Under current Federal law, the Interstate Travel in Aid of Rack

eteering (ITAR) statute, 18 U.S.C. 1952, covers murder and certain 
other crimes of violence if the perpetrator traveled in interstate or 
foreign commerce or used a facility of interstate or foreign com
merce to commit it, and the crime was in furtherance of an unlaw
ful activity involving offenses related to gambling, untaxed liquor, 
narcotics, prostitution, extortion, bribery, or arson. There is.no gen
eral Federal proscription against murder even if interstate travel 
or the use of interstate facilities is involved in its commission. The 
general Federal murder statute, 18 U.S.C. 1111, applies mainly ter
ritorially, in the special maritime and territorial jurisdiction of the 
United States 2 and in the Indian Country 3 or if the victim is a 

218 U.S.C. 7. 
318 U.s.c. 1151. 
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person as to whom there is a particular Federal interest in vindi
cating the offense. 4 

3. Provisions of the bill, as reported 
Part A adds two new sections, 1952A and 1952B, to title 18, 

United States Code. Section 1952A follows the format of present 
section 1952. Section 1952A reaches travel in interstate or foreign 
commerce or the use of the mails or of a facility in interstate or 
foreign commerce with the intent that a murder be committed in 
violation of State or Federal law. The murder must be carried out 
or planned as consideration for the receipt of "anything of pecuni
ary value." This term is defined to mean money, a negotiable in
strument, a commercial interest, or anything else the primary sig
nificance of which is economic advantage. Thus, an option to pur
chase would clearly qualify as would a. promise of future payment 
even if the contract were unenforceable as contrary to public 
policy. The term "facility of interstate commerce" is also defined to 
include means of transportation and communication. Thus, an in
terstate telephone call is sufficient to trigger Federal jurisdiction, 
as it is under the ITAR statute. 5 Both the person who ordered the 
murder and the "hit man" would be covered by the new section 
provided the interstate commerce or mail nexus is present. For ex
ample, if A pays money to B to go from State X to State Y to 
murder C, both A and B have violated the statute. In this situation, 
B's travel was caused by A. 

The gist of the offense is the travel in interstate commerce or the 
use of the facilities of interstate commerce or of the mails with the 
requisite intent and the offense is complete whether or not the 
murder is carried out or even attempted. In such a case, the pun
ishment extends to five years of imprisonment and a $5,000 fine. If, 
however, personal injury results, the punishment is up to twenty 
years of imprisonment and a $20,000 fine; and if death results, the 
punishment can ext.end to life imprisonment and a $50,000 fine. 

Section 1952B proscribes contract murders and other violent 
crimes by organized crime figures. Such crimes frequently do not 
involve interstate travel or the use of interstate facilities and are 
sometimes not performed for money or other direct pecuniary 
benefit, but rather as an aspect of membership in a criminal orga
nization. Therefore, the new section proscribes not only murder, 
kidnapping, maiming, serious assaults, and the other enumerated 
offenses when done as consideration for the receipt of or a promise 
or agreement to pay "anything of pecuniary value" 6 from an en
terprise engaged in racketeering activity, but also such crimes 
when done for the purpose' of gaining entrance to or maintaining 
or increasing position in such an enterprise. The term "enterprise" 
is defined as "any partnership, corporation, association, or other 

418 U.S.C. 1116 (internationally protected persons). See also 18 U.S.C. 351 (members of Con
gress and of the Cabinet); 18 U.S.C. 1751 (the President and Vice President). 

5 See United States v. Villano, 529 F.2d 1046 (10th Cir.), cert. denied, 426 U.S. 953 (1976). The 
Committee intends that the full breadth of the phrase "any facility in interstate or foreign com
merce" as used in the ITAR statute also be applicable here. See Erlenbaugh v. United States, 
409 U.S. 239 (1972) (interstate newspllper). 

6 The Committee intends that "anything of pecuniary value" have the same meaning as in 
section 1952A. 
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legal entity, and any union o' f . d· . 
f~ct although not a legal entit r gr~?h? In IVldu~ls associated. i~ 
ties of which affect interstate~' £' I~ IS engaged In, or the actIvI
is very similar to that in 18 U S ~r~~ c~hmerce." The definition 
~nd Corrupt Organizations (RICO) 'st t t eh~ahcketeer Influenced 
Include illegal or . t· a u e, w lC has been held to 
well as legitimat:t~:~~~~so~~~~. aSt?rga~i~~d crime ':fami~ies" as 
that the term enterprise here h Iza IOns. e CommIttee Intends 
activity is defined to inc or or ave the s:;J?1e scope. Racketeering 
section 1961 Att . t d P date th~ definItIOn set forth in present . emp e mur er kidnaping .. 
are also covered. While section i952B l' maimIng and assault 
actually commits or attem ts th f on y covers the person who 
who requested or ordered It the ~ ~/ense as opposed to the person 
as an ~ider and abettor und~r 18 U SeC ~erson would be punishable 

le~~:~~o;-h;;~;! ?;~~~x:~vers. thre~~i .to ·commit a "crime of vio-
of title 18, United States cgo~~l~nce I~ defined, for purposes of all 
~ection of Part A of title X). Ait~~;e~t~~n tOOl ?f the b.ill (the first 
In. preseI?-t law,8 it is not defined g nd e erm IS occasIOnally used 
arIsen WIth respect to it Howe ,a.. no bod~ of case law has 
throughout the bill 9 and· accord~~;i t~ pgrase .IS commonly used 
define it for. ~enerai application in tille 1~ ommlttee has chosen to 

The definItIOn is taken f S 1630 . 
gress. 10 The term means ~~mofi a~theported in the 97th Con
meanor-that has as an eleme ense-el er a felony or a misde
ened use of physical force ag~~ tfet~se, attempted use, or threat
other, or any felon th t b . s e person or property of an
risk t~at physical f~ce :gaiI~tI~ nti{ure, involves the substantial 
used In the Course of its com . n? er person or property may be 
include a threatened or attem:;~~slC~n. The forjer category would 
another person; offenses such blm) e as~au ~11 o.r battery 12 on 

llatwt andtthe A~similative Crim:: A~~~:~O~~d b~~~~ludofda. Sttahte 
a er ca egory Inasmuch as s h fit e In e 

stantial risk of physical force ~gC . ~ 0 enthse would involve the sub
property. alns ano er person or against the 

: Un,ited Sta!es v. Turkette, 452 U.S. 576 (1981) 
It IS used In the ITAR statute but . 

unoder this branch of 18 U.S.C. 1952. no reported prosecutions appear to have been brought 
. !or example, "crime of violence" is used in titl I . . 
In tItle XII, Part A (prosecution of cert·· '1 e (hal!), In several other parts of title X and 

10 S S 1630 run Juvem es as adults) , 
11 ISe

U.S.C. 1i3(!{eported, section 111; S. Rept. No. 97-307 .. 
12 18 U.S.C. 113(d) 
13 18 U.S.C. 13. . 



\ 

-------- - --

PART B-SOLICITATION TO COMMIT A CRIME OF VIOLENCE 

1. In general and present Federal law 
Part B of title X is designed to proscribe t~e of~ense of solicita

tion to commit a Federal crime of violence. It IS derIved from a pro
vision in S. 2572 as passed by the Senate in the 97th 90ngress. The 
Committee believes that a person wh~ makes. a serl0';ls effort to 
induce another person to commit a CrIme of vIOl~n?e IS a cle~rly 
dangerous person and that his act deserves crImInal. sanctIOns 
whether or not the crime of violence is actually commItted. The 
principal purpose of the new section is to allow law enforcement 
officials to intervene at an early stage where there has been a clear 
demonstration of an individual's criminal intent and d~nger to so
ciety. Of course, if the person solicite~ actually carrIes out the 
crime, the solicitor is punishable as an alder and abettor .. 

1 
• • • 

At the present time there is no Federal law that proh,Iblts SOI~CI
tation generally, although there are a.f~~ statu~e.s d~finlng specIfic 
offenses which contain language proh~b~tIng ~O~I?ItatIOn. For exam
ple, the current bribery statute2 prohIbIts solICItIng the .paYID:ent of 
a bribe. Moreover S. 1630, as approved by the CommIttee In the 
97th Congress, included a solicitation offens.e that wo~l~ h:;ve ap
plied to a wide panoply of offenses,3 not Just to solIcItatIons to 
commit a crime of violence covered by Part B. 

2. Provisions of the bill, as reported 
Part B of title X adds a new section 373 to ti~le 18 to pro~cribe 

the soliciting, commanding, inducing, or otherwIse ~nd~avorIn~ to 
persuade another person to engage in conduct constItutIng a ~rlme 
of violence, with the intent that the crime actually be comI~lltted. 
The solicitation command or inducement must be under CIrcum
stances that str~ngly cor:oborate the pers?n's. intent th~t the oth.er 
person actually engage In conduct constItu~Ing the. crIme of VIO
lence. The penalty is up to one-half the ma~n~um ~rlson term and 
fine that could be imposed for the crime solIcIted, and up to twenty 
years if that crime carries the sentence of death. . 

A lengthy discussion of the elements of the offense, whIch the 
Committee intends to apply to Part B, is containe.d. in ~he Report 
on S. 1630 in the 97th Congress.4 In general the. solIcItatIOn or c0D?-
mand must be made under circumstances showIng that the actor IS 
serious that the "crime of violence" 5 be carried out. Thus, a person 

1 18 U.S.C. 2. 

: ~~;r~~~~~~Oi003 of S. 1630 and the discussion at pages 179-186 of S. Rept. No. 97-307 (97th 
Cong., 1st Sess.). 

4 See id at 182-184. ., d h d' . . thO 
5 Th~ term "crime of violence" is defined in Part A of thlS tItle an t e lSCUSSlon In IS 

Report thereon should be consulted. 
(308) 

309 

at a baseball game who shouts "kill the umpire" would not be 
guilty of the offense since the circumstances would not bear out the 
conclusion that he genuinely wanted the result. On the other hand, 
a person who ~houted ~ncouragement to a mob surrounding a jail 
to lynch a prIsoner mIght well be found to have inte:Uded that 
other persons engage in violent criminal conduct. Additionally, the 
defendant must engage in conduct characterizable as commanding, 
entreating, inducing, or endeavoring to persuade another person to 
act. For example, an order to commit an offense made by a person 
to another with whom he stands in a relationship of influence or 
authority would constitute a command. Threatening another 
person if he will not commit a offense would constitute a form of 
inducement or endeavoring to persuade as would offering to pay 
him to commit an offense. -

While the section rests primarily on words of instigation to 
crime, the Committee wishes to make it clear that what is involved 
is legitimately proscribable criminal activity, not advocacy of ideas 
that is protected by the First Amendment right of free speech. 6 

The Committee agrees 'with the following summary by a respected 
First Amendment scholar of' the relationship between the First 
Amendment and criminal solicitation: 7 

The problem is, indeed, no different from that involving 
the use of speech generally in the commission of crimes of 
action. Most crimes-certainly those in which more than 
one person participates-involve the use of speech or other 
communication. Where the communication is an integral 
part of a course of criminal action, it is treated as action 
and receives no protection under the First Amendment. 
Solicitation to crime is similar conduct, but in a situation 
where for some reason the contemplated crime does not 
take place. SolicItation involves a hiring or partnership ar
rangement, designed to accomplish a specific action in vio
lation of law, where the communication is an essential 
link in a direct chain leading to criminal action, though 
the action may have been interrupted. In short, the person 
charged with solicitation must, in a direct sense, have been 
a participant in an abortive crime of action. Thus the 
crime of criminal solicitation may be seen as a particular 
instance of the more general category of criminal at
tempts. Here, also, the applicable legal doctrine under
takes to draw the line between "expression" and "action." 
The fact that issues of this nature rarely arise indicates 
that establishing the division between free expression and 
solicitation to crime has not created a serious problem. 

Subsection (b) provides an affirmative defense of renunciation 
under the section. For the defense to apply, the defendant must 
have voluntarily and completely abandoned his criminal intent and 
actually prevented the commission of the crime (not merely made 
efforts to prevent it). The subsection specifically provides that a re-

6The Committee adopts the discussion of the tangential relationship of the First Amendment 
to the solicitation offense in S. Rept. No. 97-307, 97th Cong., 1st Sess., pp. 180-182. 

7 Emerson, "Toward a General Theory of the First Amendment, "p. 83 (1966). 
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. t' . ot complete 'and voluntary if it is motivated in nunCla IOn IS n ' th' . on of the 
whole or in part by a decision to postpone e CO~~ISSI h d 

. to another time or to substitute another vIctIm. If t e e-
f~:i:nt raises the defense of renunci~tion, he has the burden of 

. it by a preponderance of the eVIdence. 
prS~bs~ction (c) provides that the solicitor cannot .successfully 
assert a defense that the solicitee could not be c<,>nvlCted .of the 
crime of violence because he !acked ~he. state of mInd req~hred .or 
was incompetent or irresponsIble, or IS Immune from or 0 • erWlse 
not sub' ect to prosecution. The prohibition of this ~efense IS ba~ed 
on the ~niversany acknowledged principle that one IS no less ~Ilt~ 
of the commission of a crime because he uses the overt beh:avlOr ~ 
an innocent or irresponsible agent. 8 ~n. t.he ot~er hand, thIS prOVI
sion does not mean that the irresponsIbIlIty or. I~~ompetence of the 
solicitee is never relevant. The lack of responslb~lIt~ ~r co~~ete~~e 
of the person solicited may be highly relevant In e erm~Ing e 
solicitor's intent. For example, an entreaty to a ~oung child or to 
an imbecile may indicate the solicitor's lack of serIOUS purpose. 

8' • United States 117 F 2d 624 (8th Cir. 1941); United States v. Brandenburg, 
155 S:.~:-r:i'o~f: C:'. 1946) (physician cirdulating illegal narcotics prescriptiolb.' guilty of sale by 
innocent druggist). 

PART C-FELONy-MURDER RULE 

1. In general and present Federal law 
Part C of title X expands the definition of felony murder. It is 

identical to a provision in S. 2572 as passed by the Senate ill the 
97th Congress. Under the common law, a murder committed during 
any felony was held to be committed with a sufficient degree of 
nlalice to warrant punishment as first degree murder. However, 
under present Federal law, 18 U.S.C. 1111, the felony murder duc
trine only applies to killings committed during an actual or at
tempted a.rson, rape, burglary, or robbery. The Committee has con
cluded that limiting the felony-murder rule to these four offenses is 
too restrictive. For example, the current statute does not COVE:.'r a 
killing committed during the crimes of treason, espionage, or sabo
tage, or during a kidnaping or prison escape, crimes which pose as 
great if not a greater threat to human life than the four already 
listed. 

2. Provisions of the bill, as reported 
Part C of title X amends 18 U.S.C. 1111(a), which presently pro

vides that every willful, deliberate, malicious, and premeditated 
killing, or every killing "committed in the perpetration of, or at
tempt to perpetrate, any arson, rape, burglary, or robbery" is 
murder in the first degree. The amendment adds the offenses of 
escape, murder, kidnaping, treason, espionage, and sabotage to the 
four listed offenses. Thus the felony murder rule would apply to a 
killing occurring during one of these offenses and would constitute 
first degree murder. Murder is included in the list to cover a situa
tion in which the defendant acts in the heat of passion in an at
tempt to kill A, but instead kills B. The Committee believes that 
the danger to innocent persons presented in this type of situation 
is so severe that the defendant should be charged with first degree 
murder even though if he had killed A he could only be charged 
with second degree murder. 
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PART D-MANDATORY PENALTY FOR THE USE OF A FIREARM IN A 
FEDERAL CRIME OF VIOLENCE 

1. In general and present Federal law . 
P t D of title X is designed to impose a mandatory penalty wIth-

out ~he. possibility of ro~ation d~ P%l~~i:~\~l j:d:~~l ~~i':n~s~f 
0: far~~esAit'~~:hmpr!:I~r ;:de:~l law, section 92~(c) olh'title i8, 
VIO en . t d t ry minimum sentenCIng sc erne or 
appears to set ou a man ~ 0 { firs"""'m during any Federal 
the use or ~nlawful carrYIng ~nt:r ret~ti~ns of the section in 
felony, drafting Cprobtledms. ~n:s have Pgreatly reduced its effectiverecent Supreme our . eCISIO . 

neSss at~ a d~~~r(~)e~~t~o :~le: ~~}~;~e distinct from the underlying 
ec IOn. . . I lt rovision.1 Hence, the sentence 

fel0D:Y an~ IS no~ SII9~4r )a.p~naaldftion to that for the underlying 
fP,rlovided dni:e.f~~~n one ~o ~~~nyears for a first conviction and from 
e ony an" .c b t conviction However, sectwo to twenty-five years lor a su sequen . still be 'ven 

tion 924(c) is drafted in subh i ~:~ ~~~:ob:~r~~ fu:~is first ~ola-
a suspended se~tence o~ ~ p a . t h ther the sentence 
tion of the ~ectl(;m, and It IS ambI~~Or~n a~on~;r:ntlY with that for 
for a first vIOlatIOn may be made t h held that a concurrent 
the underlying of~ense'2 Some c~~r :ve~v:f a person is sentenced to 
sent~nce may be gId

ven
. Mt . ore~24(~) the normal parole eligibility imprisonment un er sec IOn., , 

ruIles adPJiil~n to these problems with present section 924(cd)'Bthe. Su-
n a . S· United States 3 an usw v. preme Court's decisions In l,mpson v'., . ~ases involving 

United Statehs, 4 ~hve bne~a~~tb~~~ :~~~~t~ ~ ~~d ~~sault on Federal 
statutes, suc as ~ an h i enhanced, but not manda
officer st~tute 6 ;VhlCh. l;ave . t :i~u~tions where the offense is com-

~i«ea~f~~~edati:~~~f;~e~pr· ~~h :r:.t:d~:'~7 ;~i!~e~{ extremely dangerous 0 lenses or . 

for the .use of atfihireadr£ i~:~smh:j a?!~pc~~~~~ted of armed bank 
In Sl,mpson, e e en or device in viola-

robbery involving the use of d ~n~~d~f ::ii:firearms to commit 
tion of 18 U:S.C: ~li? (a) tf8 ~ § C 924(c) They were sentenced to 
the ~obber~ In VIO ~ 2~n y~ars in' prison on' the aggravated robbery 
:~~;,n~::d ~~~~-~ear consecutive prison terms on the firearms 

1 Simpson v. United States, 43557UF,S2d' 61'11908«~h8~ir. 1972); United States v. Gaines, 594 F.2d 541 
2 Untted States v. Sudduth, 4 . 

(7th Cir. 1979). 
3 Supra, note 1. 
4·446 U.S. 398 (1980). 
5 18 U.S.C. 2113. 
618 U.S.C. 111. 
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count. The Supreme Court held that the statutory construction and 
legislative history of section 924(c) rendered it inapplicable in cases 
where the predicate felony statute contains its own enhancement 
provision for the use of a dangerous weapon. 

In Busic, the two defendants had been convicted~ among other 
things, of narcotics offenses, and of armed assault on Federal offi
cers resulting from a shoot-out with agents of the Drug Enforce
ment Administration, in violation of 18 U.S.C. 111. In addition, one 
defendant had been convicted of using a firearm in the commission 
of a felony, in violation of 18 U.S.C. 924(c)(l) and the other of carry
ing a firearm in the commission of a felony, under section 924(c)(I). 
Each was sentenced to a total of 30 years of imprisonment, of 
which five years resulted from concurrent sentences on the narcot
ics charges, five were the result of the assault charges, and 20 were 
imposed for the section 924(c) violations. Relying on Simpson, the 
Supreme Court held that where the predicate felony statute con
tains its own enhancement provision, section 924(c) "may not be 
applied at all * * *"7 Thus, the twenty-year sentence was nullified. 

The Committee has concluded that subsection 924(c) should be 
completely revised to ensure that all persons who commit Federal 
crimes of violence, including those crimes set forth in statutes 
which already provide for enhanced sentences for their commission 
with a dangerous weapon, 8 receive a mandatory sentence, without 
the possibility of the sentence being made to run concurrently with 
that for the underlying offense or for any other crime and without 
the possibility of a probationary sentence or parole. 
2. Provisions of the bill, as reported 

Part D of title X represents a complete revision of subsection 
924(c) of title 18 to overcome the problems with the present subsec
tion discussed above. As amended by Part D, section 924(c) provides 
for a mandatory, determinate sentence for a person who uses or 
carries a firearm during and in relation to any Federal "crime of 
violence," including offenses such as bank robbery or assault on a 
Federal officer which provide for their own enhanced punishment 
if committed by means of a dangerous weapon. 9 In the case of a 
first conviction under the subsection, the defendant would be sen
tenced to imprisonment for five years. For a second or subsequent 
conviction he would receive a sentence of imprisonment for ten 
years. In either case, the defendant could not be given a suspended 
or probationary sentence, nor could any sentence under the revised 
subsection be made to run concurrently with that for the predicate 
crime or with that for any other offense. In addition, the Commit
tee intends that the mandatory sentence under the revised subsec
tion 924(c) be served prior to the start of the sentence for the un
derlying or any other offense. For example, a person convicted of 

7 Supra, note 4 at 407. 
8 These statutes include 18 U.S.C, 111, 112, 113, 2113, 2114 and 2231. Enhancement of sen

tences varies widely among these sections and the terms called for are generally less than the penalty under section 924(c), . 
9 The term "crime of violence" is defined in Part A of this title and the discussion in the 

Report thereon should be Gonsulted here. In essence the term includes any offenses in which the 
use of physical force is an element and any felony which carries a substantial risk of such force. 
Thus, the section expands the scope of predicate offenses, as compared with current law, by in
cluding some violent misdemeanors, but restricts it by excluding non-violent felonies. 
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. . . f tion 2113 (a) and (d) and of 
armed bank robbery In .vI~lat(~n 0 ::'ple by pointing it at a teller 
using a gun in its comml.sslOh: t~r e~r not it is fired) ! 0 would have 
or otherwise displaying It Y' e' t er s his first conviction under the 
to serve five years (assuml!1g I wa. £ ro er behavior in prison, 
subsection) less only good time ~r~~lt ~~ler ~ection 2113 (a) and (d) 
before his sentence Ff~r the conpv~~s~~n sentenced under the new sub-
could start to run. Ina y, a.. c 1 

t · o'>4(c) would not be elIgible lor paro e. sec Ion v~ 

. . k t but did not display it, or refer to it, 
10 Evidence that the defendant ~a~ a ~,m h~ p~c a efirearm in relation to the crime if fr?m 

could nevertheless SUPPhort a. cor.t;~;~ld i:: fo~~r:!t the defendant inten?ed ~~4 u( s)e t~~~ ~: ~~ 
the circumstances or ot erwlSe ~ The re uirement in present secbon . c. . f a 

:n;~~~~~c~~~;ulry~a f~e~~i;~~en by ~OWingy t~~ t~~n~::;u~ii~ ;::v~i~o~~o~dded 
I cal law has been ehmmated as unnecessar . h 'thout it policemen and per-

~;r;n~flY °to secti~n 924(c) becaushe of Con~~~i~~ter~n~~~~i~S a!~d be subject;ed to ad;tio:l 
sons licensed to carry firearms w 0 commi in the crime, whereas the. sectl~n ~as Irec 
penalties even where the weapon played no par;ffen!'live weapon for a specific cnmmal act I' ~e~ 

so~s who chose to carry a firearm as an "h C'r 1974) The Committee has conc u. e 
iJJ::d States v. Howard, 504 F.2d 1281fiI285;!~:~8~bu;e'that privilege by committi.~ a C~lIn: 
that persons who are licensed to car Ire~e of the armed police officer who commi tea cym ai 
with the wea~on, ~s in ~h~ e:!~e:eaYp~s:,~n whose possession of the gun ~ola~s/~~~lat~~n ~o" 
are as deservmg 0 punhlS m . ent that the firearm's use or possesslon

l 
d part in the 

din ce Moreover, t e reqUlrem . . . h e its presence P aye no 
~~e c~e'would preclude ~ts ~pplicati~n tm adsIt~:!~Odi~l:;ed or referred to in the course of a 
crime, such as a gun carrIed In a poc e an n 
pugilistic barroom fight. 

PART E-ARMOR-PIERCING BULLETS 

1. In general and present Federal law 
\' Part E of title X provides for a new offense of using armor-pierc
ing handgun ammunition during and in relation to a Federal crime 
of violence. This section is new to Federal law but an identical pro
vision was included in S. 2572 as passed by the Senate in the last 
Congress. This provision was developed in response to the publicity 
that has been given'in recent years to .the easy availability of am
munition that will penetrate the type pf bullet-resistant vests com
monly used by police officers and high public officials. The Commit
tee is concerned that this publicity will have a two-fold adverse 
effect. First, it may encourage assassins and other criminals to 
search out this particularly dangerous type of ammunition for use 
in their endeavors. Second, the publicity may encourage a fatalistic 
attitude by police officers who may decide that the use of body 
armor is not worth the discomfort of wearing it. In this regard, it 
should be noted that the soft body armor worn by policemen today, 
while relatively light and comfortable in comparison with older 
types, is by no means "bullet-proof." It is designed to defeat the 
most common types of handgun ammunition· but will not stop 
rounds designed to pierce armor. 

The Committee is aware of the many. bills that have been intro
duced in the House and Senate that have attempted to prohibit the 
role or use of handgun bullets either designed to pierce or which 
are, otherwise capable of piercing common police body armor.! 
These bills commonly define body armor in terms of penetration 
resistance equal to a certain number of layers of Kevlar, a trade 
name for a synthetic fiber used in most modern body armor. The 
bills also frequently give the Secretary of. the Treasury or some 
other official the authority to determine the procedures to measure 
the degree to which bullets will pierce body armor. 

The Committee is concerned, that any such test or procedures 
would result in criminalizing the use of a large number of bullets 
currently on the market and which are not intended to defeat body 
armor. Like the Department of Justice, the Committee has "serious 
concerns over whether * * * any * * * test that might be devised 
at the present time would reach all handgun ammunition' rounds 
capable of penetrating soft body armor without including a number 
of popular handgun bullets which have long been widely used for 
legitimate sporting and recreational purposes. The simple fact is 
that some bullets with a legitimate use will defeat soft body 
armor." 2 

1 See e.g., S. 555 and S. 604 (98th Cong. 1st SessJ . 
2 Letter from Assist;ant Attorney Ger.eral llobert A. McConnell to the Committee concerning 

S. 555 and S. 604, M/lY 20, 1983. 
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Accordingly, the Committee believes that the most effective way 
to deal with the problem of armor-piercing bullets is to discourage 
the carrying during a Federal crime of violence of a handgun 
loaded with any bullet which, if fired from that handgun, would 
pierce the most commonly worn type of police body armor. Since 
the ammunition must be used with a handgun in a crime of vio
lence the new provision will in no way criminalize the legitimate 
sporting, recreational, or self-defense use of any type of handgun or 
ammunition. 

2. Provisions of the bills, as reported 
Part E of title X adds a new section 929 to title 18 to pi'ovide for 

a mandatory term of at least five years of imprisonment for using or 
carrying any handgun loaded with armor-piercing ammunition 
during and in relation to a crime of violence, including a crime of 
violence which provides for an enhanced punishment if committed 
by the use of a deadly or dangerous weapon or device. 3 "Armor
piercing ammunition" is defined as ammunition which, if fired 
from the handgun used or carried in the crime of violence, "under 
the test procedure of the National Institute of Law Enforcement 
and Criminal Justice Standard for the Ballistics Resistance of 
Police Body Armor promulgated December, 1978,"4 is determined 
to be capable of penetrating bullet-resistant apparel or body armor 
meeting the requirements of Type II A of Standard NILEGJ-STD 
0101.01 as formulated by the United States Department of Justice 
and published in December of 1978. This is the most commonly 
worn type of police body armor. 

Handgun is defined as "any firearm, including a pistol or revolv
er, originally designed to be fired by the use of a single hand." 
Thus, the definition would not include a sawed-off rifle, but would 
include a pistol or revolver that had been customized by the addi
tion of an extra long barrel. 

The new section provides that a person sentenced under it shall 
not be given a suspended sentence or placed on probation. More
over, he is not eligible for parole. The sentence cannot be served 
concurrently with any other sentence, including a sentence for the 
underlying crime of violence or for a conviction under section 
924(c) 5 for using or carrying the gun itself in connection with the 
crime of violence. In short the Committee intends that the manda
tory punishment for the use of the armor-piercing ammunition 

3 The term "crime' of violence" is defined in Part A of this Title and the discussion thereon in 
this report should be consulted. The specific reference to a crime which provides for an en
hanced punishment if committed with a deadly or dangerous weapon is to ensure that the new 
section applies to carrying a handgun loaded with armor-piercing ammunition in offenses such 
as a bank robbery (18 U.S.C. 2113) and assault on a Federal officer (18 U.S.C. 111) which have 
such provision. The Committee wishes to ensure that the holdings of the Supreme Court in 
Simpson v. United States, 435 U.S. 6 (1978) and Busic v. United States, 446 U.S. 398 (1980) with 
respect to present section 924(c) do not apply here. See generally the discussion of Part D which 
amends section 924(c) to eliminate these problems. 

4 The test procedure involves firing the bullet from the handgun used in the crime into Type 
II A body armor five meters away. The test is such that it could be conducted by any of a 
number of Federal law enforcement agencies and many police departments. The Committee in:' 
tends that any competent law enforcement organization, State or Federal, conduct the test. 
Whether or not a bullet has penetrated is, of course, a fact question to be answered ultimately 
by the jury, but the ballistics expert who conducts the test can express his opinion on penetra
tion. See Rule 704, Federal Rules of Evidence. 

5 See the discussion of Part D of title X, supra. 
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under section 929 b~ in addition to the mandatory punishment for 
the use or carrying of the firearm under the amended section 
9~4(c). Thus, ~ p~rson who r,o?bed a bank with a handgun loaded 
W:Ith armor-pIerCIng ammunItIon would, if charged with and con
VICted of a violation of 18 U.S.C. 9~4 and 929, be sentenced to a 
mandatory term of at least ten ye~t ~8-five for carrying the gun 
and at least five for the bullet~-v:ithout parole eligibility before 
he be.gan to serve any sentence Imposed for a conviction of the un
derlYIng bank robbery. As in the case with section 924(c) section 
929 sets o~t ~ separate offense, not just a punishment p~ovision. 
~herefore, It IS not. necessary to charge the defendant with a vlola
t~on of the underlYIng offense to charge him with a violation of sec
tIOn 929. 

24-QSlJ 0-83-21 



PART F-KIDNAPING OF FEDERAL OFF'ICIALS 

1. In general and present Federal law 
Part F of title X amends the Federal kidnaping" statute to cover 

the kidnaping of Federal officers and employees while they are en
gaged in, or on account of, the performance of their official duties. 
The present Federal kidnaping statute, 18 U.S.C. 1201, covers kid
naping if the victim is transported in interstate or foreign com
merce, if done within the special maritime or territorial jurisdic
tion of the United States, if done within the special aircraft juris
diction of the United States, or if the person is a foreign official, an 
internationally protected person, or an official guest. 'rhus, the kid
naping of a Federal officer would not be covered except in the un
likely event that the victim officer was transported in interstate or 
foreign commerce or the event took place in the special maritime, 
territorial, or aircraft jurisdiction. At the present time the only 
personal crimes directed at most Federal officers a.nd enlployees be
cause of their status are murder 1 and assault 2. (The kidnaping of 
Members of Congress, Cabinet Officers and their principal deputies, 
the Director and Deputy Director of the CIA, and Supreme Court 
Justices is covered by 18 U.S.C. 351, and the kidnaping of the Presi
dent, the Vice President and approximately 20 of the top echelon 
Presidential and Vice Presidential staff members is covered by 18 
U.S.C. 1751.) 

The Committee has concluded that the kidnaping of any of the 
Federal officers and employees listed in 18 U.S.C. 1114 should be a 
Federal crime. These persons are generally engaged in law enforce
ment or similar work which can bring them into hostile encounters 
with the public solely because of their work as Federal employees. 
Moreover, their status could make them a target for a hostage
taking by a terrorist or subversive group. 

2. Provisions of the bill, as reported 
Part F of title X adds a new subsection (5) to 18 U.S.C. 1201(a), 

the Federal kidnaping statute, so that the kidnaping of any of the 
officers and employees designated in section 1114 of title 18 is cov
ered, provided the act is committed while the Federal employee 
victim is engaged in, or on account of, the performance of his offi
cial duties. The "engaged in or on account of the performance of 
official duties" limitation is identical to that in 18 U.S.C. 111 and 
18 U.S.C. 1114, which proscribe assaults on Federal officers and 
murder of Federal officers, respectively. The Committee intends 
that the body of case law that has developed concerning the mean
ing of the term in reference to these two statutes apply here. For 

1 18 U.S.C. 1114. 
2 18 U.S.C. 111. The assault statute references 18 U.S.C. 1114 for the list of the officers and 

employees covered. 
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example, in United States v Reid 3 ff d t D 
barbershop getting a haircut when:n 

0 u:y EA a~en~ w~s in a 
a robbery in progress next door in e IJ:eard at commotIOn IndICating 
wounded when he intervened to t a Iquor s ore. He was shot and 
The assault on Federal officers sf:t~t apprehend the defendants. 
defendant because of a written DEA polic ~h rejt d to apply to the 
expected to take reasonable t' y a 0 uty agents were 
p!-"event State felonies and vioi~nto~. ads law enforcement officers to 
vIOlators. IS emeanors and apprehend the 

3517 F.2d. 953 (2nd Cir. 1975). 
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PART G-CRIMES AGAINST FAMILY MEMBERS OF FEDERAL OFFICIALS 

1. In general and present Federal law 
Part G of title X is a new provision designed to protect the close 

relatives of certain high level officials, such as the President, Vice
President, Members of Congress, Cabinet Officers, and Federal 
judges, as well as Federal law enforcement officers, from assaults, 
kidnapings, or murders committed with intent to impede, intimi
date, interfere with or retaliate against the Federal official, judge, 
or law enforcement officer while engaged in or on account of his 
official duties. It would add a section 115 to title 18 to make as
saults, kidnapings, or murders of the immediate family members of 
these persons Federal crimes, if committed with the requisite 
intent. Threats or attempts to commit these offenses with the req
uisite intent would also be covered. 

At the present time the only Federal statute that covers any of 
these offenses is 18 U.S.C. 879, a section added in the last Con
gress 1 which proscribes threats to kill, kidnap, or inflict bodily 
harm upon a member of the immediate family of the President or 
Vice President. The penalty for a violation of this section is only 
three years of imprisonment and a $1,000 fine, even if the threat is 
carried out. This section's chief utility is in allowing the Secret 
Service to investigate such threats and if necessary to intervene 
before the threat can be implemented. 

The Committee believes that serious crimes against family mem
bers of high level Federal officials, Federal judges, and Federal law 
enforcement officers, which are committed because of their rela
tives' jobs are, generally speaking, proper matters of Federal con
cern. Clearly it is a proper Federal function to respond to terrorists 
and other criminals who would seek to influence the making of 
Federal policies and interfere with the administration of justice by 
attacking close relatives of those entrusted with these tasks. The 
Committee does not intend, however, that Federal jurisdiction over 
these crimes should be exclusive. In many instances, a crime 
against, for example, the child of a Cabinet Officer, even though 
committed because of the defendant's opposition to the policies of 
the child's parent, could be adequately handled by State investiga
tors and prosecutors. 

2. Provisions of the bill, as reported 
Part G of title X adds a new section 115 to title 18. Subsection (a) 

provides that anyone who assaults, kidnaps, or murders, or at
tempts to kidnap or murder, or threatens to assault, kidnap or 
murder a member of the immediate family of a United States offi
cial, of a United States judge, of a Federal law enforcement officer, 

1 Public Law 97-297. 
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?r ?f ~n of~cial listed under 18 U.S.C 11" . 
IntImIdate, Interfere with or retali . 1~, WIth Intent to Impede, 
law enforcement officer ~hile he ~te agaInst ~he official, judge, or 
~he performance of his official duties ehgiigbd In, ?r on account of 
In SUbsection (b). Subsection (b) it' s a ~ punIshed as provided 
to be punished as set forth .' n ~rn, prOVIdes that an assault is 
$5,000 fine and three years o}n. sec .lOn 111 which provides for a 

d
and ten years of imprisonment !z;:s~s$loOO(/ftor a simple assault, 
angerous weapon' 2 a kid' ,Ine for assault with a 

puni~hed as set fo;th in se~~~:12~1 at~iited ~idnaping is to be 
ImprIsonment for kidnapin d w lC prOVIdes for up to life 
ment for an attempt. 3 a m!r:n up to twenty years of imprison, 
i~he~ as ~et forth in ~ections lle{1 o:n~tie17fted ~urder ~s to be pun
I~fe Imprisonment and up to th ' ~hlCh. prOVIde for up to 
tlvely; and a threat to kidnap ree y~ars. of ImprIsonment 4 respec
five years of imprisonment a or mur er IS to be punished by up to 
assault is to be punished by u ~d tah$5,000 fine, .whil~ a threatened 
$3,000 fine. p 0 ree years of ImprIsonment and a 

The term "immediate famil b" . 
to mean the Federal officials mem er IS defined in subsection (c) 
child or person to whom he t sPdou.se, parent, brother or sister 
P I"· s an s In loco parent' , .erson IVIng In his household d ltd . IS, or any other 
rIage. an re a e to hIm by blood or mar-

The term "Federal la :6 
SUbsection (c) as meaninw en orce~ent officer" is also defined in 
United States authorized

g b~1 ofncerb agent, or employee of the 
engage in or supervise the aw ~r y a go.vernment agency to 
prosecution of any Federal ~~~v~nt\o~, de\ectlOn, investigation, or 
the new section covers att k mlna ~w. t should be noted that 
sons listed in 18 USC 1114c s on famIly members of all the per-
law enforcement oftic~r; not~hwen rS t °d !a1ily members of other 
category would be for exam 1 ere IS e. ncluded in this latter 
staffs, and Depart~ent of Jusli~' ~~e'klnsFPectors General and their 

erie orce Attorneys. 

2 An att?mpted assault is not covered inasm 
se;f~~iy~~~ted Wlts'th

t 
th~ same intent, is not pro~~~b:d ~ ~~~nsctedllassl ault on the official him-

. emp 0 VIolate 18 USC 1201( )(4) ki . ... . :h; t~~nyationallY protected persin~ ~re punish~d u~~:~I~foffbfOrtetihgn eoofficia.Is, official guests 
k· . year perIOd set as pumshme t fi .. ,u e mmlttee mtends th t 
I~naplngs in. violation of 18 U.S.C. 115. n or a VIOlatIon of this SUbsection apply to attem t!J 

In many Instances an attempted mu d. P 
w~B;~o~ provision which would allow fi r ~r would also ~ola~ the assault with a dan 

IhIS apparent anomaly which pro ~d up 0 ten years of ImprIsonment gerous 
ployees than for the employees them VI I es ~eater protection for fiunily ~embers of Fede al 

~~e~~~s!~e authority to add additio;:l VF:d:r~I:~~p~~y~::\~\hh~~ht ~oul18d give the A[tor~:; 
. e IS ln U.S.C. 1114 as the 
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pH-ADDITION OF MAIMING AND INVOLUTARY SODOMY TO THE 
ART MAJOR CRIMES ACT 

1 In general and present Federal law tl . I d 
. Part H of title X adds two n~w (5f~::: ~cih~~i~he~:li~:~~ uof~ 

ed in 18 U.S.C, 1153, th~ Ma~or th~l Indian Country.l The signifi
fenses comm.itte11~~ Indlb~:t : understood by referen?e to sectio~ 
cance of sectIOn. can "nerallaws of the UnIted StB:te~, 
1152. Under se?tI0bn

l 
1~52thth~pe~ral maritime and territorial JU~lS-

i e those apphca e In e d a licable to the IndIan 
d.i~bon of the Unit~ Stated ar:a;:ph of~ectin 1152 provides an 
Country. However, t e secon't(d b one Indian against the pers~m 
exception for offen~s cld~l The:e offenses can generally o~ly be 
or property.of aJ?ot er n Ian. the maximum punishment IS ~ur
prosecuted In trIbal fo.urt ~here t and a $500 fine.2. Since tribal 
rently six months 0 Imprlsonm£lt to be inadequate for the most 
court punishment has l?ng been e e Indian against another, the 
serious offenses com~lltte~t ~ a~~n exception to the second p~ra
Major CrImes Act fi5'2 efS~c~ion 1153 has been amended f~om time 
graJ?h of 18

d
U.S.C.. ludes fourteen serious offenses. ~ot Included, 

to time an noW I~C d . 1 t r sodomy An IndIan who com
however, are maimIng an In~o ~ ~ther Indian is only subject to 
mits one of these offenses agalns ' 
prosecution i~ triball~ourt. ~h t both maiming and invo~unt!3.ry sod-

The CommIttee be leves a . Crimes Act MaimIng IS one of 
omy should be included ~n the M~Jor been first proscribed in 1790: 5 

the oldest of Federal crImrsd h~~n~ffense as currently defined IS 
Although seldom I?rosecu fe '. e against the person. 18 U.S.C. 114 
among the most hemoUS 0 crI?Des . sonment and a $1,000 fine for 
provides for seven, :fefrs o\~m~r~nd territorial jurisdiction ':wlth 
whoever In ~he SPd~fi mar~~: bites or slits the nose, ear, or hp, or 
intent to ma~m or Ihl~re~ dr puts out or destroys an ~ye, or cuts 
cuts out or dIsables t. e _ ongue, - mber of another person", or 
off or disables a 11mb or thny p~:Son any scalding water, corro-
"throws or pours .upon ano ~f ' 
sive acid, or caustic substanceh th's offense presently applica.ble 

There seems ~o reaso? W Y nd1 territori~l jurisdiction of the 
within the Spe?lal m~r1tllmde d a within the Major Crimes Act, the 
United States, IS not Inc u e 

. d fi d' 18 USC 1151 to include, inter alia, Indian reserva-
1 The term "Indian Country" 18 e me m . . . 

tions. 
2 25 U .S.C. 1302(7). S t 385 . 
3 See Act of March 3, 1885, § 9, 23 ta. . . . tims This is so because if an Indian com-
4 Unfortunately this discrimi~ates agamst I~dlan vI~ould be subject to prosecution. under 18 

mitted one of these crimes agamst a. n?n-Indlan dhe 1152 and 13 (the Assimilative Crlme~ Ab~~' 
USC 1152 and 114 in the case of malmmg h untl~r . ctim is another Indian is there an ma 1-
a~d' S'tate law in the case of so,do~y. Only w en e V1 

ity to bring the perpetrator to Justice. 
51 Stat 115. 
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purpose of which is to extend Federal jurisdiction over all serious 
offenses "against the person or property of another" that are com
mitted by an Indian in Indian country. While an offense constitut
ing maiming could usually be prosecuted under the Major Crimes 
Act as an "assault resulting in serious bodily injury" under 18 
U.S.C. 113(f), the Committee believes it is appropriate to amend the 
Major Crimes Act to permit a prosecution for the more specific and 
serious offense of maiming, if such an opportunity arises, rather 
than using the general assault provisions in 18 U.S.C. 113. 

The crime of forcible or involuntary sodomy, although one of the 
most serious sexual offenses known to our law, is not now within 
the Major Crimes Act. 6 Its absence represents a serious gap in 
felony coverage making it impossible to. prosecute and punish 
(except by a tribal court at a petty offense level) this offense when 
committed against an Indian victim by an Indian in Indian coun
try. In at least one case of which the Committee is aware, prosecu
tion of an Indian for forcibly sodomizing his three-year old grand
son had to be declined for failure of the Major Crimes Act to pro
scribe sodomy. Clearly, in a case where the victim and the offender 
are of the same family, such a result may have continuing tragic 
consequences since there m?y be no other practicable way to 
remove the offender from the situation and to protect the victim 
from his unwanted sexual attention. 

2. Provisions of the bill, as reported 
Part H of title X amends 18 U.S.C. 1153 by inserting the words 

"maiming" and "involuntary sodomy" into the list of offenses there 
set out for the reasons explained above. 7' In addition,. the Commit
tee struck out the word "larceny" that appears in present section 
1153 and replaced it with the term "a felony under section 661 of 
this title." 18 U.S.C. 661 has been held to define "larceny" for pur
poses of section 1153.8 Section 661 makes larcenies of $100 or less a 
misdemeanor punishable by a fme of up to $1,000 and up to a year 
in prison and makes all other larcenies felonies punishable by up 
to five years of imprisonment and a $5,000 fine. Federal jurisdic
tion over an Indian for committing petty larceny 9 is anomalous in 
light of the fact that the purpose of the Major Crimes Act is to 
cover only certain enumerated major offenses and that all of the 
other offenses in section 1153 are serious felonies such as murder, 
rape, and arson. Moreover, jurisdiction over petty larceny is unnec
essary and virtually never asserted in light of tribal court jurisdic
tion over this offense. The Committee therefore believes it is appro
priate to limit Major Crimes Act jurisdiction over larcenies to those 
larcenies that are felonies. 

6 Sodomy is not embraced within the concept of "rape", which embodies only the common law 
crime of forcible intercourse by a male 'V'lith a female. See United States v. Smith 574 F.2d 988 
990 (9th Cir.), cert. denied, 439 U.S. 852 (1978). Likewise, although "incest," as rl~fined by Sta~ 
law, is included within the Major Crimes Act, sodomy is a distinct offense that is not typically 
covered by State incest laws. 
• 7 It is also pl'ovid~d that invo~untar! sodomy, like t?e present major crimes of burglary and 
Incest, shall be defined and pUnIshed m accordance With the laws of the State in which the of
fense was committed. There is no Federal law defming these offenses but title 18 provides defini
tions (at least by reference to common law) and punishments for all the others. 

8 See, e.g., United States v. Gristeau, 611 F.2d 181 (7th Cir. 1979), cert. denied 447 U.S. 907 
(1980). 

9See United States v. GUbert, 378 F. Supp. 82, 89-93 (D. S. Dak. 1974). 



\ 

PART I-DESTRUCTION OF MOTOR VEHICLES 

1 In general and present Federal law 
. . d t d 1 with the offense of destruc-
Part I of title X is des~gne 0 ea.. in S 2572 as passed by 

tion of trucks. It is identical to a prov~~o~eder~llaw 18 U.S.C. 33, 
the Senate in the 9,7th Con,gress. Pfe:otor vehicles if'done with the 
covers the destructlOn or damag; 0 on board The term motor 
intent to endanger the safety 0 anyone

d on the highways for com
vehicle is defined I, as a c~~veyanc~t~:i~n of passengers or passen
mercial purposes }flT~e tr~ft~~o 33 does not reach the destruction 
gers and property. k uSh~eh carriers only cargo, not passer:gers. 
or damage of a truc ~ IC 1 or attempted destruction of 
Another statute2 proscribes the actua b t' l' ited to the cargo 

. . . terstate commerce u IS 1m 
cargo movIng In Ik Th there is n~ Federal statute proscribing, 
itself, not the truc . t' US't tuck and damacing it with intent to 
for example, the sho? Ing a I a r ional occur;'ence during certain 
hurt 'Dr kill the driver, an .occas he Committee believes there is 
labm' disputes and ~t ot~ed: tI~e~ rhese offenses which often take 
a Federal interest In Vln 'Lca In law enforcement may not be ef
place in remote are~ wh~re S~a~nite Federal interest in keeping 
fective. Moreover

l
, t fe:et IS taatee commerce in which trucks play a 

open the channe s 0 In ers 
critical role. 
2 Provisions of the bill, as reported h' 
. d th definition of the term "motor ve 1-
Part I of title X amen s he f 18 USC 31 to include a vehicle 

cle" in the secon~ paragrap 0 the highways in the transporta
used for commerCIal purposes on t or ro erty or cargo." 
tion of "passengeJcs, passengers ~~ ~dJee: fc; co.!r ~rucks. Thus, a 
The phrase "property or

d 
cargo 1 tuck with intent to endanger 

person who destro~s or amages a r erson on board could be pros-
the safety of the drUS ~r 3~y ~~:~!r, the Committee ~oes ~ot 
ecuted under 18 .,. '. b the sole means of dealIng WIth 
intend th~t Federal p~osecut:~~ck e with the intent of injuring the 
such a crIme. ?amagIng a umber of State laws, and the Com-
:I~~: ~t~::~~~~e s~~ie o!u~h~rities continue to playa major role 

in this area. 

1 18 U.S.C. 31. 
2 15 U.S.C. 1281. 

(324) 

----~~-------..---~-- ~--~ --~--------

PART J-DESTRUCTION OF ENERGY;' FACILITIES 

1. In general and present Federal law 
Part J of title X adds a new provision to Federal law to provide 

coneurrent Federal jurisdiction over crimes involving serious 
damage to energy facilities. Included in the term energy facilities 
are facilities involved in the production, transmission, or distribu
tion of electricty, fuel, or another form or source of energy, except 
a facility subject to the jurisdiction of the Nuclear Regulatory Com
mission. Electrical transmission Hnes and gas pipelines are exam
ples of the type of property that would be covered. Ifhe provision is 
very similar to one included in S. 2572 as passed by the Senate in 
the 97th Congress and to S. 388, introduced in the present Congress 
by Senator Heflin. 

Historically, damage to utility facilities has been a matter of con
cern for State and local law enforcement authorities. In recent 
years, however, acts of violence and sabotage against these facili
ties have been so widespread that some States have not been able 
to mount an adequate response. Moreover, the destruction of ex
pensive facilities, such as electrical transmission towers, can occur 
in rural areas where law enforcement authorities are unable to 
deal with the situation and where the crime can affect the trans
mission of power into several other States. As Sentor Heflin stated 
in introducing S. 388: "On one project alone in Minnesota, some 
10,000 insulators were shot out and over 15 towers toppled. The 
total cost of the damages was over $7 million, which translates into 
higher electric rates for the consumer."1 The Committee has con
cluded that there is a role for the Federal Government in assisting 
to investigate and prosecute certain particularly serious crimes 
against energy facilities. 

2. Provisions of the bill, as reported 
Part J of title X adds a new section 1365 to title 18. It contains 

two offenses. The first, set out in subsection (a), covers whoever 
r 1l10wingly and willfully damages the property of an energy facility 
JJ..i:l an amount that exceeds $100,000 or damages the property of an 
energy facility so as to cause a significant interruption or impair
ment of the facility. The punishment for a violation of this subsec
tion can extend to a fine of up to $50,000 and imprisonment for up 
to ten years. 

Subsection (b) sets out an offense that is essentially a lesser in
cluded offense of that in subsection (a). It proscribes the knowing 
and willful destruction of an energy facility in an amount that ex
ceeds $5,000, whether or not a significant impairment or interrup
tion of its function occurs. The penalty for a violation of this sub-

1 129 Cong. Rec. S 895 (February 2, 1983 (daily ed.». 
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section can extend to a fine of up to $25,000 and imprisonment for 

uPJo ~v~ y~~rs. is provided for the term "significant interrupti?n 
or i~ a~::!~~~tnof a function of an energy facility,': but ~he Commlt
t . ~ nds that the term extend only tc major dIsruptions, for ex-
":p\.;, e damaging cables or pipelines so as to cause an. o~~~e ':"n~~: 
daluc:~~ cO:!~'7t~~etd~~~:f~~t~~;:;ee~~afF~de~~{:~f,h~riti!S wdill 

, .. t' t' or prosecution of a case un er become involved In an Inves Iga Ion d th $5000 
the new section unless the. amobunt t~f da(bm)ag:ndx~~:t s Fed~ral' in-
b se line amount set out In su sec lon, b . 
v~lvement in this area will be on a selective, case-J;,v-case f";;'?iity" 

Subsection (c) sets out a definition of the term ene~gy a 1 • 

" £ Tty that is involved in the productIOn, storage, It means a laci 1 . . t f I other form or 
transmission, or distribution of electrici y, ue d~~::stration facili-
source of energy, or research, developmen~ or h £ cility is still 

tie~e~e~~~~~u~::t~; i~e~:~~r:e O!o~f~!c~~;~~, e:Cept a facility 

~~bje~t tORthelj~risdi~ti:~fs~~~n,~s¥~;i~~c~~t~~nt~~r cf:;R~e~f s~~~ 
Nuclear egu aory 0 '. • th stody of the Nu
ject to the jurisdiction, ~d~in~stdatIOfo' fue Ifact ~~:t damaging such 
clear Regulatory CommIssIon IS ue I tat t 2 More-

facili~~e~ is ~~~:d;u~;~:~r~~~~:~e~~!~~fo~~~ei~vo~ve ~h:' Federal 
G:~e~n:e~~ in the' demonstrations and disputes that occasionally 
occur near nuclear power plants. 

. 97 415 Th Committee is also aware that certain 
2. 42 U.S.C. 2284, as amended by PublIc Law - . e criminal ~ rohibitions against acts of 

interstate gas transmission facilities aretialreaSedy c409vUerSdCb~679a(c). The Committee intends that knowin and willful damage or destruc on. e . . .. 
such orFenses normally be prosecut.ed under that more specIfic statute. 

PART K-AsSAULTS UPON FEDERAL OFFICERS 

1. In general and present Federal law 

Part K of title X is similar to S. 2552, introduced by Senator 
Biden in the 97th Congress, to a provision in S. 2572 as passed. by 
the Senate in that Congress and to S. 779 ordered reported by the 
Committee on June 16, 1983. It makes three amendments to 18 
U.S.C. 1114, the present Federal statute which proscribes the 
murder of a long list of Federal officials while engaged in or on ac
count of the performance of their official duties. Because of the 
cross-reference in 18 U.S.C. 111 to the persons designated in section 
1114, assaults on all of the persons covered in section 1114 are also covered.! 

The first amendment is the addition of an attempt provision to 
section 1114. At present, there is no attempt provision in Federal 
law applicable to the offenses of murder or assault of the covered 
officials. The lack of an attempt provision for section 1114 is par
ticularly anomalous in light of the fact that the other principal sec
tions in chapter 51 of title 18 dealing with homicide have attempt 
provisions. 2 

The second amendment to section 1114 made by Part K is the 
inclusion of probation officers, pretrail services officers, and intelli
gence agency employees in the list of the persons covered. The 
Committee is of the view that there is a strong need to give intelli
gence personnel the same type of protection against murder and 
assault as is presently afforded to many other types of Federal em
ployees. Both senior intelligence officials and lower level employees 
are the occasional targets of terrorists and others who learn of 
their intelligence affiliation. However, under present law there is 
no basis for Federal prosecution of such crimes. Moreover, coupled 
with the addition of the attempt provision to section 1114, the addi
tion of intelligence employees to the list of those covered would 
allow Federal criminal investigation in cases where evidence is re
ceived indicating that an assault on or murder of such a person is 
about to occur. Similarly, probation and pretrial services officers 
are routinely exposed to dangerous situations and hostile circum
stances that justify }'i'ederal homicide and assault coverage. 

The third change in section 1114 made by Part K is to give au
thority to the Attorney General to designate by regulation other 
classes of Federal officers and employees for coverage under the 
section. This change, which was also proposed in S. 1630, the Crimi
nal Code Reform bill reported by the Committee in the 97th Con-

1 Part F of this title would amend the Federal kidnaping statute, 18 U.S.C. 1201, to make a 
similar cross-reference to section 1114 and thus protect the persons listed from kidnaping. 

2. 18 U.S.C. 1113 covers attempted murder or manslaughter in the special maritime and terra
torial jurisdiction, while section 1116 provides an attempt provision for the murder or manslaughter of foreign officials. 
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gress, would provide a workable mechanism for extending Federal 
protection to miscellaneous classes of persons as changing needs 
dictate without the necessity of having to amend the statute. 

2. Provisions of the bill, as reported 
Part K of title X first amends section 1114 of title 18 by inserting 

the phrase "or attempts to kill" after the word kills in the first 
clause of the section so that attempts to kill any person in the list 
of designated classes of persons that follows would be covered. As 
with the actual killing, the attempt would have to be while the 
victim was engaged in or on account of the performance of his offi
cial duties. To constitute an attempt under this section, the defend
ant must engage in conduct with the intention of killing the victim 
and the conduct must constitute a substantial step toward the kill
ing. 3 The Committee does not intend that the obsolete doctrine of 
impossibility be available here.4 The penalty for attempted murder 
may extend to twenty years of imprisonment. 

Part K also adds the phrase "any United States probation or pre
trial services officer, or any officer or employee of any department 
or agency within the Intelligence Community (as defined in section 
3.4(F) of Executive Order 12333, December 8, 1981, or successor 
orders) not already covered under the terms of this section." The 
reasons for the addition of probation officers, pretrial service offi
cers, and intelligence employees to the list of persons protected 
have been discussed previously. Agencies within the Intelligence 
Community by virtue of section 3.4(F) of Order 12333 5 are the Cen
tral Intelligence Agency; the National Security Agency; the De
fense Intelligence Agency; the offices within the Department of De
fense for the collection of specialized national foreign intelligence 
through reconnaissance programs; the Bureau of Intelligence and 
Research of the Department of State; the intelligence elements of 
the Army, Navy, Air Force, and Marine Corps; the FBI; the De
partment of the Treasury; and the Department of Energy; and the 
staff elements of the Director of Central Intelligence. 

Part K also adds a provision to section 1114 allowing the Attor
ney General to designate other classes of persons for coverage 
under the section pursuant to regulations as the need arises. The 
Committee intends that the Attorney General will designate only 
those persons who perform duties similar to those of the persons 
already listed or added by Part K whose jobs bring them into situa
tions of possible hostile encounters with the public,6 or whose work 
could result in violent retaliation or could subject them to an 
attack because of its symbolic nature. 7 

Finally, Part K also makes a technical correction in section 1114 
by removing the phrase "while engaged in the performance of his 
official duties, or on account of the performance of his official 
duties," which appears about three quarters of the way down the 
list of protected persons. The phrase is redundant because it is re-

3 See S. Rept. No. 97-307, pp. 163-165. 
4 ld. at 166-167. 
5 See 3 CFR p. 215 (1982). 
6 E.g., certain employees in the Census Bureau. 
7 E.g., certain attorneys in the Civil Rights Division or the Organized Crime Section of the 

Department of Justice. j 
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peated at the end of the secti d . 
and added by Part K. As indf~:~ :p~es to ~ll the persons listed 
to eliminate the official duty nex~' e °tml mltte~ does not intend 

s pres en yapplIcable. s 

8 See the discussion of what n 
Part F, supra. cons 1 utes the performance of official duty in connection with 
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L-EsCAPE FROM CUSTODY RESULTING FROM CIVIL 

ART COMMITMENT 

1. In general and present Federal law f· ·1 con-
offense of escape rom CIVl 

Part L of title X .creates a n~-:fusal to testify before a court .or 
fmeme?-'lt ordered elther

1t 
for a fi ding of not guilty by reason of In

grand Jury or as a resu 0 a m 
sanity.l S C 1826 judge may order confined 

Under pres~t l~ti{o~~ j~~t ·c~use, ;efuses to testify before h Fllt
any person w 0, WI . S h onfinement may extend for tee 
eral court or grand JU!Y· uc c term of the grand jury. Under 
of the court proceedIng or the who attempt to escape from 
present law, persons fthO

f 
esclF:no~rder cannot be prosecut~d, .in

confinement as a re~:t F 0 d::al escape statute, 18 p.S.C. 751, IS hm
asmuch as the gener a e finement by Vlrtue of an arrest 
ited to escapes fr?f cu~ody f or ~o:ny criminal sanction against an 
or conviction. This ree om rOt ersons already serving Federal 
escape attempt evhn extenft~d ~o~estifY at a trial or grand jury. Idf 
prison sentences w 0 are ca .fy and is ordered civilly commItte 
such a prisoner refuses. to testl d d for the duration of the civil 
the cr:iminal sentence IS thU~P~~e e civil commitment extends the 
commItment to ensure a th _ crhninal sentence. 2 In effect 
period of confine~ent pur~uant to 0 ~s confined for his refusal to 
a reca1?itr~nt prJ.~?ner ht~,~S!t w!aking an escape while con~ned 
testify I~ gIV28 U sfcee 1826 3 Since such confmement is often .In a 
pursua~Lo to .. . hi· • ·h . ot be as secure as a Federal prIson, 
local j.ru.l facilIty w c may ~ 
the incentive to try to eS1ipe ~htroi~· no provision for a verdict of 

Under present Federfa. aW.t ere d outside of the District of Co
not guilty by re~~n 0 Insani Y an, tic civil commitment of a 
lumbia, no provISIOn for ~he aut~:~it defense. These defects 
person who successfu1~y ral~es an bill J reported, and a person 
will be corrected by tI~1e IV.tf tJ:1i be automatically committed. to 
acquitted by reason o.f .InsanI y WI examination prior to a hearIng 
a mental health facilIty for: an h ther he is presently suffering 
within forty day~ to deted£net ~nd is presently dangerous. If the 
from a mental fidla-ase th t d~~ to mental disease or defect the per
court makes a In Ing a. to another person or to the com
son's release would pose a da~ger erson to the custody of the At-
munity, the court must ~:rr~!~h:trempt to have the appropria~e 
tomey General, who .fib.l .t • for the person's custody. The Commlt
State assume responsl 1 1 3 

. . at sis of this new special verdi~t an~ of the 
1 See the discussion of title IV of this bIll f°talr an an m~ation to determine present Insamty and 

·t t for purposes of a men exa d 
automatic comml men to whom such a verdict is returne . 
dangerousness of persons as . 

2 See 28 CFR 522.11(d). b h Id not to apply in this situation. See Untted States v. 
3 18 USC 751 has recently een e . 

Brown a~ci Grandstaff, Cr. No. 82-0358, D. ArlZ. 
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tee believes that there is a need to provid~ a criminal sanction for 
persons who are confined for an examination pursuant to a verdict 
of not guilty by reason of insanity who escape either before the 
hearing to determine present mental illness and dangerousness, or 
who escape after the hearing but before transfer to State authori
ties or after an ultimate order of detention by the Attorney Gener
al if no State will assume responsibility for a dangerously insane 
acquittee. 

2. Provisions of the bill, as reported 
Part L of title X adds a new subsection (c) to section 1826 of title 

28. It provides that anyone who escapes or attempts to escape from 
the custody of any facility or from any place in which, or to which, 
he is confined pursuant to that section or new section 4243 of title 
18, added by title IV of this bill, is subject to imprisonment for up 
to three years and a fine of up to $10,000. The new subsection also 
covers persons who rescue, or attempt to rescue, persons confined 
pursuant to section 1826 or new section 4243 or who aid or assist 
the escape or attempted escape of such persons. All such would be 
subject to three years of imprisonment and a $10,000 fine. 

Part L is drafted so as to parallel the provisions of 18 U.S.C. 751, 
and the Committee intends that the general scienter elements of 
the latter statute apply here. 4 The reasons for the addition of the 
new subsection have been previously discussed. With respect to es
capes of persons who are confined pursuant to new section 4243, 
the Committee intends that the provisions of this part apply begin
ning at the moment the verdict of not guilty by reason of insanity 
is announced, continue through the period of confinement up to the 
forty day hearing required by new subsection 4243(c), and thereaf
ter-if the person is found to have a mental disease or defect ren
dering him presently dangerous-until a State agrees to assume re
sponsibility for the person and takes physical custody of him or-if 
no State will accept custody of the person-until he is released un
conditionally by the Attorney General. In this connection, the Com
mittee intends that a person be considered as still in the custody of 
a facility or place to which he is confined even if he is receiving 
treatment on an outpatient basis. In short, the Committee accepts 
and intends the applicability to Part L of the holdings of many 
cases under 18 U.S.C. 751 to the effect that for a violation of that 
statute "it is not necessary that the escapee at the time of the of
fense be held under guard or under direct physical restraint or 
that the escape be from a conventional penal housing unit such as 
a cell or cell block; the custody may be minimal and indeed, may 
be constructive."5 

4 See United States v. Bailey, 444 U.S. 394 (1980). 
5 See United States v. Cluck, 542 F.2d 728, 731 (8th Cir. 1976) and cases therein cited. The 

Committee also intends that this broad concept of custody be applicable to escape from custody 
ordered pursuant to 28 U.S.C. 1826. For example, a recalcitrant grand jury witness who was 
ordered to spend nights and weekends in a halfway house, or in his own house but failed to do 
so would be in violation of the new subsection. 
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PART M-ExTRADITION REFORM 

INTRODUCTION . 

. ill d al with international extradition 
Part M of title X o~ ~hIS bel: ed in the context of efforts to 

procedures. It was OrlgInal~y .dele ctde but was eventually intro
modernize the Fede~al hrlSnn:te in the 97th Congress as separate 
du~ed 8:nd proc1e9s4s0e~ Th~ Pa:r is substantively the same as S. 1940 
legislation, S. . IS C ess 
as it passed the Senat~ l~fit °tigry ~~dernize the procedures in. an 

This Part woul~ ~IgnIIc:,n of owing importance as. the Ul1;Ited 
area of Federal Crlminal l~ th ~allenges of internatIOnal crIme, 
States undertakes to. mee e ~ and drug traffIcking. Interna
particularly international terrorIbm which a person located in one 
tional extradition is tdhe

t 
procdss e~ to another nation for criminal 

nation is arrested an urne ov 
trial or pUll.is.hmentf· thO P t substantially alter the present statu-

The prOVISIons 0 IS ar 
tory law for several reasons't tradition have been in force 

First, many of the. stat~ es on82ex Several have not been signifI-
without major alteratIon184Sce J~es~ antiquated provisions have 
cantly ?hange~ slm~e d qu~te ill dealing with the modern prob-
proven IncreaSIng Y . Ina e . 
lems in the international control kf dCi::~ase in the number of e~-

Second, there has bee.n a mar e ade b the United States ~ 
tradition requests recelVet hnde :vealel problems in the extradI
recent years. Those reques

h 
s av ts have generated a number of 

tion process. Moreover, t e reques 
ed an amendment to S. 1722-the pending 

1 The provisions of Pa,rt ~ were originally is~oP~fter :veral years of study by the Departmen~ 
Federal criminal code bIll mftg:ar:~h ~~~nction with the professional staCff of thE SeSai32~3~S 
of Justice and Department 0 . m dent No 2373 to S. 1722, 126 ong .. ec. . h 

iai~l3e(s~p~~~~:~~~?9Jo~d~1~n!d~t~~i9ov~h~r::~~; ~~R~~~~w~n~7~30{ 19W1hd~;:" tls~ 
criminal code bill (see, S. 1630, subc ap l' lation b 
Sess. (1981» and also introducedlas.siPfrateS:~tor Th~rmond introduced S. 1639 0Cn Sep.~~l e~ 

With respect to the separate egis a lOn, ., A t of 1981 Hearings before the omml .e.o 
18 1983. Following hearings on the bilJfthtcad~wlst Sess. (1981) (here.inafter cited as ExrradltI0r-

~~~~;;)~r§~~~~~e~~~~h~~:di~teasr~d~~if ln~~~:a~~l~~~~:~r~~o cl~~ifYlNl?~~a9~7m3S:3:1d~e£~!~~ 
ts gested m the earmgs, A '1 15 1982 (S Rept. o. -, . ' 

men .sug rted S 1940 with amendments, on pn . ' F'· Relations for considera-CommIttee repo ., th S te CommIttee on orelgn 'tte 
2d Sess. (1982». It was then referret;~" ~ e!rr~dition and related provisions. T~ C°ism1982 (S 
tion of the "political offense exci}i'li b k to the Senate with amendments, on ay , ded b . 
Forei~ R9i~~~5s97~~Co~:.;~d S~SS. (~982». The Ju~ici~y COTisiti98~W28 J~~~Re~~E,el0880-~ 
~:~or~ign Rela't~t)ns Committ.ei' ~asseg tr20 Sh:~l~~ be~~introduced this Congress by Senator 
10884 (daily ed.». Separate leglS atlOn,. , (H R 6046) was 

d ts 'th the Senate measure ., Thurmon .. bill differing in significant respec WI R t N 97 627 Part I 97th Cong., 2d 
A c~~n~h~ House Committee ,?n the JUFdici~ry <rifai~ (H °Rept. N~. 97-627, Part II, 97th 

repor 982» and the House Committee on oreign he 'House In the 98th Congress, the 
~~g?2d Sess. (1982»; but ~o further aC~d wase~::dit?~n\i11 (H.R: 3347) d~ffering s~i.¥cd!l~: 
Hous~ Subcommittee on Crime h~ rep\. g ~~tion by the full House Committee on t e u ICI 
ly with this Part. That measure 18 awru m , 
ary. 

(332) 
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published court decisions on constitutional and legal issues in
volved in international extradition. The judicial interpretation of 
the law contained in these court decisions fIlls important gaps in 
the present statutory law, and should be reflected in any new ex
tradition legislation. 

Third, the United States has concluded new extradition treaties 
with many foreign countries in the past few years. The language of 
the present law is not adequate to fully implement some of the pro
visions of the new treaties, and therefore impedes fulfIllment by 
the United States of its international obligations. 

In summary, the following signifIcant improvements in interna
tional extradition are accomplished by this Part: 

(1) Permits the United States to secure a warrant for the arrest 
of a foreign fugitive even though the fugitive's whereabouts in the 
United States is unknown or even if he is not in the United States. 
This warrant can then be entered into the FBI's NCIC system so 
that if the fugitive attempts to enter the United States or is appre
hended in the United States for other reasons, he can be identifIed 
and arrested immediately for extradition to the requesting country. 

(2) Provides a statutory procedure for waiver of extradition. This 
feature protects a fugitive's rights while facilitating his removal to 
the requesting country in instances in which he is willing to volun
tarily go to the requesting country without a formal extradition 
hearing. . 

(3) Permits both a fugitive and the United States on behalf of the 
requesting country to directly appeal adverse decisions by an extra
dition court. Under present law a fugitive can only attack an ad
verse decision through habeas corpus. The only option available to 
the United States acting on behalf of a requesting country is to 
refIle the extradition complaint with another magistrate. 2 

(4) ClarifIes the applicable standards for bail at all stages of an 
extradition case by adopting standards largely derived from Feder
al court cases. 

(5) Establishes clear statutory procedures and standards applica
ble to all critical phases of the handling and litigation of a foreign 
extradition request. 

(6) Makes the determination of whether the requesting country is 
seeking extradition of a person for a "political offense" a matter 
for the courts consistent with statutory guidelines. 

(7) Limits access to United States courts in connection with for
eign extradition requests to cases initiated by the Attorney Gener
al. 

(8) Permits use of a summons instead of a warrant of arrest in 
appropriate cases. 

(9) CodifIes the rights of a fugitive to legal representation and to 
a speedy determination of an extradition request. 

(10) SimplifIes and rationalizes the procedures for authenticating 
documents for use in extradition proceedings. 

(11) Facilitates temporary extradition of fugitives to the United 
States. . 

Chapter 209 of current title 18 of the United States Code (18 
U .S.C. 3181-3195) entitled "Extradition" covers both interstate ren-

2 United States V. Mackin, 668 F.2d 122 (2d Cir. 1981). 

24-038 0-83-22 
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dition and international extradition. Section 1014 of this Part 
would retain chapter 209 for interstate rendition provisions. Sec
tion 1015 of this Part creates a new chapter 210 for international 
extradition laws. The new chapter 210 consists of eight sections. 
Sections 3191 through 3196 deal primarily with requests made to 
the United States by foreign governments and set forth the proce
dure for determining whether a person located in this country 
should be delivered up to a foreign power. Section 3197 deals with 
the return of a fugitive extradited to the United States from a for
eign nation. Section 3198 contains definitions and a provision on 
payment of the expenses incident to extradition. The proposed 
chapter replaces 18 U.S.C. 3181 and 3184-3195. Other Federal stat
utes on extradition, which include 18 U.S.C. 751, 752, and 1502, are 
not affected by this legislation. 

PROVISIONS OF THE BILL AS REPORTED 

SECTION 3191. EXTRADITION AUTHORITY IN GENERAL 

1. Present Federal law 
18 U.S.C. 3181 states that the present Federal laws authorizing 

the extradition of persons from the United States shall continue in 
force only if there is a treaty in force with the foreign nation re
questing extradition. 18 U.S.C. 3184 requires that an extradition 
treaty be in force before any court can conclude that a person may 
lawfully be extradited to the foreign country involved. In addition, 
18 U.S.C. 3186 by implication requires that a court find that the 
person sought is extraditable before the Secretary of State may 
order surrender to the foreign state. These provisions, read togeth
er, permit the United States to surrender a person to a foreign 
country only in accordance with an applicable treaty in force be
tween the United States and the foreign country involved. 3 This 
principle has become a settled aspect of United States practice in 
international extradition. 

2. Provisions of the bill, as reported 
Section 3191 of the proposed chapter on extradition carries for

ward the basic principle of the present law. The provision specifies 
that the United States may extradite a person in this country only 
if there is a treaty concerning extradition in force with the country 
requesting extradition, and only if the request falls within the 
terms of that treaty. This section refers to a treaty "concerning ex
tradition" rather than an "extradition treaty" because an obliga
tion to extradite a particular class of offenders is sometimes includ
ed in international agreements other than extradition treaties. 4 

3 Valentine v. U.S. ex rei. Neidecker, 299 U.S. 5 (1936); Argento v. Horn, 241, F.2d 258, 259 (6th 
Cir. 1957), cert. denied 355 U.S. 818 (1957); Ivancevio V. Artukovic, 211 F.2d 565, 566 (9th Cir. 
1954) cert. denied, 348 U.S. 818 (1954); Evans, Legal Basis for Extradition in the United States, 
16 New York Law Forum 525, 529-530 (1980); 6 Whiteman, Digest of International Law 727 
(1968). 

4 See e.g., Art. 14, Amending Protocol to the 1961 Single Convention on Narcotic Drugs, done 
at Geneva, March 24, 1972, 26 U.S.T. 1439, T.I.A.S. 8118 (entered into force for the United States 
August 8, 1975); Art. 8, Convention on Suppression of Unlawful Seizures of Aircraft, done at The 
Hague, December 16, 1970. 22 U.S.T. 1641, T.I.A.S. 7192 (entered into force for the United States 
October 14, 1971); Art. 8, Convention on the Prevention and Puni!;hnlent of Crimes Against In
ternationally Protected Persons, Including Diplomatic Agents, done at New York, December 14, 
1973, 28 U.S.T. 1975, T.I.A.S. 8532 (entered into force for the United States February 20, 1977). 
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~owever, tSe limitat~0!l established by this section applies only to 
e 1 su~ren er of fUgItives pursuant to the chapter and does not 

aPl? Y o. any oth<:r legal process which may resuit in a erson 
~~c~nfr~r::~ St ~unlshm~nt In another. country. Thus, the sur~ender 

d . a es se~ceman to foreIgn authorities for trial in ac-
S~~t~~cef 'Flth thl recIprocal criminal jurisdiction provisions of a 
h 0 orces. ~eement, 5 or the deportation of an alien who 
t ap.~ens to .f~ce crImInal charges abroad, 6 remain governed by the 

breath:r prhOVlStlOnS and statutes relating to those processes and not 
y IS C ap er. ' 

SECTION 3192. INITIAL PROCEDURE 

This sectio~ sets forth the steps to be followed In instituting 
court proceedIngs necessary for extradition. 
1. Present Federal law 

Extr~dit~on proceedings under 18 U.S.C. 3184 commence when a 
~~dP=h~nIStfihIlee~, ~ndd~rt.oath'fchargin.g that a person has commit-

, JurIS IC IOn 0 a foreIgn gove t f h 

d~~S !'fo~:C~:!:~d:~nU~if~d'it."tesm:d E~~~~;n';n ~';ra~ 
ment. There is no requirement under resent I theIgn govern
~i~~matic request for extradition be m:de befor:':he :m~l~i~~~~ 

th~~!li~!~:t.~=~a:~::;r:j~d~f ~Si.'fei~~~;?[ o~u~c a:-
of ge~e!al.J~rlsdlC~lOn to receive complaints and issue warrants

O o~ 
arres In In ernatIOnal extradition matters In p t" h 
sUT~ cases are almost invariably filed in the ·Feder~i~~~~s owever, 

. e present statutory scheme does not specify by who~ 
f~alnt ~ay be filed in extradition matters. The rule develo;edo~ 
ty eo~~hr ~ apped~ to be that any person acting under the authori-

• 7 e e~an Ing .government may file a complaint for extradi-
~Ion: TS.ui' Inte!natlOnal extradition cases have been instituted by 
orelp JP omatlC. or co~s~lar representatives,8 foreign policy offi

ce£s ~n even prIvate cltIzEms who claim to be acting on behalf of 
a oreI&n g<;>vernment. 10 This situation has required the courts to 
~:~~hm~e'd~~ tachtcaseb' whether the person filing the complaint is 

. orlZe 0 ac on ehalf of the foreign government 11 Howev br, In r~hent years~ the Vnited States Department of justice ha~ 
.ecome e complaInant ill the overwhelming majorit of extradi

tion cases. Th~ pepa:tment of Justice takes this actio: either ur
suant to prOVISIOns III the applicable extradition treaty requi~ing 

5 See. e.g., Holmes v. Laird, 459 F 2d 1211 148 USA 
409 U.S. 869 (1972); Williams v:- Rogers 449 F 2d fila (8PtPh· CD:C·1198771)CD.C. Cir. 1~72), cert denied, 
(1972). ,. lr., cert. demed, 405 U.s. 926 

6 See, I:!.g., Kalatijis V. Rosenberg, 305 F.2d 249 (9th C· 1962) 
: 6 ~lllteman, supra note 3, at 935. lr.. 

Umted States ex rel Capu to v Kell~ 92 F 2d 603 (2 d . 
(1938); Ornelas V. Ruiz, 161 U.S. 502 (1896)' Castro Dec]' C:r·119~7), cert, denied, 303 U.S. 635 
generally, 6 Whiteman. supra note 3 at '935' N v. :ter e, .!ed. 250 (S:D. N.Y. 1882). See, 
N~w.York Law Foru~ 420. 432 (1980).' ,ote, Umted States Extradltzon Proceedings, 16 
Ii Moore, a TreatlSe on Extradition and Interstate Re dT 
11 t:, e.g., Sch.oenbrun v. Drieband, 268 F. SUPP. 332 &.i/N:i-1f9ti)5. (1891). 

• e.g., Umted States ex rei. Caputo v. Kelley, supra note 8. . . 
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the government of the requested state to provide assis~ance to t~e 
government seeking extradition 12 or pursuant to an Informal In
ternational agreement for reciprocal legal representation .. 

The complaint must be filed in a Federal or State court In whose 
jurisdiction the fugitive may be found. Unfortunately, in ma~y 
cases the international fugitive's location in the United States IS 
unknown. Therefore, no complaint can be filed and no arrest war
rant can be issued. The ability of United States law enforcement 
agencies to locate and apprehend international fugitives is greatly 
hampered by the lack of an outstanding arrest warrant or other ju
dicial process in such cases. 13 

The present statutory scheme c?ntains. no provision ~o! the re
lease of an alleged fugitive on ball pendIng the extradItIOn hear
ing. 14 However, the courts have claimed the inher~~t right .to r.e
lease an alleged fugitive on bail pending the extradItIOn hearing In 
cases where "special circumstances" require such release. 15 '1:'he 
standard for release on bail in extradition cases is more demandIng 
than in ordinary cases, and a clear presumption against bail is rec
ognized. 16 

2. Provisions of the bill, as reported 
Subsection (a) permits the Attorney General to file a complai.nt 

charging that a fugitive is extraditable in the United States dIstrict 
court for the district in which the fugitive may be found. The sub
section also permits a complaint to be filed in the United States 
District Court for the District of Columbia if the fugitive's location 
is not known. Under this provision, a complaint could be fil~~, a~d 
an arrest warrant issued, when the whereabouts of th.e ~ugItrye In 
the United States are still being ascertained, or when It IS belIeved 
that the fugitive has not yet entered the United States but may be 
about to do so. The word "found" is intended to have its usual, non
technical meaning, and permits extradition proceeding~ to be initi
ated in any district in which the fugitive can be phySICally appre-

12 In re David, 395 F. Supp. 81)3, 807 (E.D. Ill. 1975); United States ex .rel. Petrw;chansky, v. 
Marasco, 215 F. Supp. 953. 957 (E.D. N.Y. 1963), affd, 325 F.2d 562 (2nd Clr. 1963), cert. dented, 
376 U.S. 952 (1964). . I th FBI' 

13 For example, many Federal, State, and local law e~f~rcement agenclE;s r,e'y on. e s 
National Crime Information Center-"NCIC"-in determmmg 'Y~ether an mdlVldua~ IS wante? 
for arrest in another jurisdiction. Since no complaint for extradItion can. be filed agam~t a fUgi
tive whose location is unknown, there can be no Federal arrest warrant Issued, and no Informa
tion on the person will appea! in ~CIC. T~us, law. e?forcement officers !D.ay have no way to 
learn that a particular person 18 an mternatIOnal fUgitive sought for ~xtraditIon. . 

14 In Wright v. Henkel, 190 U.S. 40 (1903), the Supreme Court reVlewed former sectIOn 596 of 
title 18 (now 18 U.S.C. 3141) in conjuncti?~ with form~r !,ection 5~1. (now 18 U.S.C: 3041), all? 
concluded that there was no statute proVldmg for admISSIOn to ball 10 cases of foreIgn extradI
tion. The Bail Reform Act (which amended Sections 3.041, ~I41-3143, and 3~68/ and enacted 18 
U.S.C. 3147-3152) did not alter this result. The Act hberal~ed .a.ccess to )Jrul In those cases to 
which the bail statutes apply, but did nO.t .broaden the ~vaIlablhty of btul generallY'"Both the 
previous sections of the law and the prOVlSIOns of the Ball Reform Act apply only to person(s) 
charged with an offense," and the term "offense" is expressly defined in ~8 U:S.C. ?156 as "any 
criminal offense • • • which is in violation of any Act of Congress and IS trIable In any court 
established by Act of Congress • • .". Since fugitives facing ex~ra~ition to a foreign country ar.e 
not accused of any Federal criminal offense, and will not bt=: tried 10 any Federal court, the b~ll 
statute's provisions do not apply to them. Cf. Kelley v. Sprmg~tte, 527 F.2d 1090, 1093 (9th Cir. 
1975); Beaulieu v. Comm'r of Massachw;etts, 382 F.2d 290 (1st Cir. ~967). . 

15 United States v. Williams, 611 F.2d 914 (1st Cir. 1979); Beaulzeu v. Hartlgan, 554 F.2d 1 (1st 
Cir. 1977); Wright V. Henkel, supra note 14. 

16 Hu Yan-Leung V. Soscia, 649 F.2d 914 (2d Cir. 1981). 
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hended, without regard to the manner In which the fugitive en
tered the district. I 7 

Subsection (b) prescribes the contents of a complaint for extradi
tion. Since all United States extradition treaties specify the docu
ments ~nd quantum of evidence necessary for surrender, para
graph (1) states that an extradition complaint is sufficient if it is 
accompanied by the evidence specified in the treaty and a copy of 
the formal request for extradition. Paragraph (2) deals with the 
documentation necessary to support a "provisional arrest" the 
process. by whi~h a fugitiv~ from justice is arrested to preve~t fur
ther .flIght whIle the foreIgn govetnment seeking extradition. as
sembles the necessary documents and evidence. IS Subparagraph 
(A) of paragraph (2) provides that a complaint will support an 
arrest under subsection (c) if it contains information sufficient to 
i~e?J:t;ify the fugitive, eX'plain~ t~e circumstances necessitating pro
VISIOnal arrest,19 and eIther Indicates that a warrant for the fugi
tive's arrest is outstanding in the foreign state,20 or outlines the 
essential facts indicating that an extraditable crime has been com
~i~ted and ~hat the f~gitivc:: commit~ed it. Since many of the extra
dItIOn treaties contaIn artICles WhICh expressly set out require
ments for obtaining the arrest of fugitives,21 subparagraph (B) of 
paragraph (2) also permits the complaint to be filed if it contains 
the information required by the provisions of the 'applicable treaty. 

Subsection (c) obliges the court to issue a warrant for the arrest 
of the fugitive upon receipt of the complaint unless the Attorney 
General requests that a summons to appear at the extradition 
hearing bl~ issued instead. The subsection requires that the warrant 
of arrest be executed in accordance with Rule 4(d) of the Federal 
Rules of Criminal Procedure. This means that the warrant may be 
executed anywhere in the United States in the same manner as an 
ordinary Federal warrant of arrest. The subsection also requires 
that the person arrested be taken without unnecessary delay before 
the nearest available Federal court 22 for an extradition hearing. 
The language is similar to that of Rule 5 of the Federal Rules of 
Criminal Procedure, and is intended to insure that the person ar
rested under this section is speedily informed by a judicial officer 
of the reason for the arrest and of his rights to counsel to cross
examine witnesses, and to introduce evidence on his behalf. It is 
not intended to require the dismissal of extradition proceedings 
solely on the ground that the fugitive arrested for extradition was 

17 See, In "!! Chan Kam-Shu, 477 F.2d 333 (5th Cir. 1973), cert. denied, 414 U.S. 847 (1973); 
yardy V. Umted States, 529 F.2d 404 (5th Cir. 1976), rehearing denied, 533 F.2d 310 (5th Cir. 
1916); In :e. David, 390 F. Supp. 521 and 395 F. Supp. 903 (E.D. TIL 1975). 

18 ProVlsIOnal arr~st is a well-recognized aspect of international extradition procedure and is 
specifically provided for ~ most of the e~tradition treaties to which the United States is ~ party. 
See, e.g. Art. 11, Extr~ditIOn Treaty, Uruted States-Canada; signed Dec. 31, 1971, 27 U.S.T. 983, 
T.I.A.S. 8237 (entered mto force March 27, 1976). See generally, Reuschlein Provisional Arrest 
and Detention in International Extradition, 23 Georgetown Law Journal 37 (934)' Note 16 New 
York Law Forum 420, 429-430 (1970). ' , 

10 E.g., contains an indication that the fugitive is likely to flee the jurisdiction and be unavail
able by the time the extradition documents arrive. 

20 See, 6 Whiteman, supra note 3, nt 931; Whitely V. Warden, Wyoming State Penitentiary. 401 
U.S. 560, 568 (1970); ~nited States v. McCray, 468 F.2d 848 (5th Cir. 1967). ' 

21 See, e.g., Caltagzrone v. Grant, 629 F.2d 739 (2d Cir. 1980). 
22 "Court" is defmed in section 3198(aX1) to mean a United States district court established 

purs~ant to 28 U.S.C. 13?, or the Distri~t Court of G~am, the Virgin Islands, or the Northern 
Manana Islands, or a Umted States magIStrate authorur.ed to conduct an extradition proceeding. 
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taken without unnecessary delay before a judge or magistrate later 
" " Th' . t determined not to be the nearest one. ere IS no requiremen 

that the extradition hearing take place in the Stat~ in wh~ch the 
fugitive is found,23 so long as there has been complIance wIth the 
provisions of this chapter. . . . . 

Subsection (d)(1) provides that a fUgitive =:t~rested f<?r extrad~tIOn 
may be released on bail pending the extradItion hearIng only If he 
can demonstrate that "special circumstances" warrant his release. 
The provision continues the approach which has been followed by 
the United States courts 24 in setting the staIidards for release on 
bail pending an extradition hearing considerably higher than tl?-e 
standards for release on bail pending trial on Federal charges In 
the United States. This approach is necessary to assure that the 
United States continues to carry out its treaty obligation to surren
der extraditable fugitives. It is anticipated that the courts will find 
the "special circumstances" test satisfied "<?nly in the ~ost. press
ing circumstances and only when the reqUIrements of Justice are 
absolutely peremptory." 25 Su~h special. circumstance~ .might be 
found, for instance, when the IncarceratlOn of the fUgitive would 
seriously damage his health, 2 6 or would endanger the welfare of a 
third party who is wholly dependent upon the fugitive for care.27 It 
is anticipated that these circumstances would rarely be encoun
tered. 

Subsection (d)(3) provides that even if special circumstances are 
found the release of the fugitive shall be permitted only upon such 
conditions as will reasonably assure his appearance at future pr<?
ceedings, and assure the safety of other persons and th~ ,communI
ty. Such conditions might include surrender by the fUgitive of any 
passport or travel documents, posting of a substantial bond, an~ 
the requirement that the fugitive ma~ntain contact with appro:pn
ate Federal agencies, such as the U nIt~d St=:ttes Marshals SerV1c~. 

Subsection (d)(2) gives the court the dIscretIOn to release the fUgi
tive provisionally arrested pursuant. to this section if the evid~nce 
or documents required by the applIcable treaty a~e not receI~ed 
within sixty days of the arrest (unless a longer per~od of detentIOn 
is specified in the applicable treaty). The subsection resolves an 
ambiguity perceived by the c<?urts wi~h respect t<? ~he commence
ment and conclusion of the tIme perIod for prOVISIonal arrest by 
providing that this period should be calculated fron: .the date on 
which the fugitive is taken into custody for extradItIOn 28 to the 
date on which the documents are received by either the court or 
the Department of State.29 If the court is notified that the docu
ments have been received by the Department of State before the 
expirati~" of the 60-d~~ period, the cou~t is direc~ed to defer re
lease of the fugitive 101' a reasonable time pendIng the prompt 

23 Thus the section eliminates the arbitrary rule created by the Supreme Court in Pettit v. 
Walshe, 194 U.S. 205 (1904). See note 40, infra, and accompanying text. This rule is unnecessary 
in light of proposed section 3194(c)(3). 

24 See notes 15 and 16, supra. 
25 In re Mitchell, 171 Fed. 289, 290 (S.D. N.Y. 1909). 
26 See, e.g., In re Kaplan, Civ. No. 79-2219 RF (C.D. Cal. July 29, 1979). 
27 See, e.g., In re Itaka, Misc. No. 79-1536-M (D. N.M. Dec. 17,1979). . 
28 See, In re Chan Kam-Shu, 477 F.2d 333, 339-340 (5th Cir. 1973) cert. denzed, 414 U.S. 847 

(1973). 
29 United Stai::s v. Clarke, 470 F. Supp. 979 (D. Vermont 1979). 
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transmission of the documents to the court by the Department of 
State. If. a court does release the fugitive from custody due to the 
non-rec~npt of the d?cuments within the applicable time period, 
subsection (d)(3) reqUIres that the court frame conditions of release 
reasona~ly calculated to assure that pers'on's appearance for future 
proceedings and t~~ safety of other . persons and the community. 
Release. of the f~gItive under subsectIOn (d) does not terminate the 
p;oceedings, WhICh can resume once appropriate documentation ar
rives. 30 

. This section does not carry forward the little used authorization 
In 18 U.S.C. 3184 for extradition proceedings to be commenced 
before State judges. The section also specifies that extradition pro
ceedin.gs must be initiated by the. Attorney_ General, rather than by 
a foreIgn government or one acting on behalf of a foreign govern
~en~. 31 TJ:1ese change~ reflect the fact that international extradi
tI<?n.Is. strICtly a function of the Federal Government,32 and deter
mming when and how to perform that function is properly the 
business of Federal officials and Federal courts. The United States 
Government ~as a sufficient interest in the vigorous enforcement 
of the laws (Including the extradition law and treaties) to justify 
the participation of its legal counsel, the Department of Justice in 
all court proceedings aimed at determining whether extradition 
can. take place. ~ndeed, thi~ is the approach which has been adopt
ed .In most foreIgn couI?-trIes, many of which do not permit the 
U~l1ted St=:ttes to argue m court during proceedings in connection 
WIth a UnIted States extradition request. In addition, United States 
courts are freed. from any need to determine whether a private 
p.erson is "a~~horized" by an "appropriate" foreign authority to ini
t~ate. extradItIOn pr<?c~edings. It should also significantly reduce the 
lIkelIhood of extradItIOn proceedings being used by private individ
uals as a tool for harassment, debt collection, or other improper 
purposes. 

SECTION 3193. WAIVER OF EXTRADITION HEARING AND CONSENT TO 
REMOVAL 

1. Present Federal law 

Present Federal law provides no specific procedure by which a 
pers0I?- arrested for extradition may waive the formalities and vol
unta~Ily return to the foreign country requesting surrender. This is 
espeCIally unfortunate since a significant number of the fugitives 
~rrested u:ll~er 18 U.~.C. 3184 choose not to challenge the request 
tor extradition and WIsh to expedite removal to the' foreign coun
try .. Moreover, ~any of the newer extradition treaties to which the 
UnIted States IS a party contain provisions obliging the requested 

30 E.g., Art. 13(2), E~tradition Treaty, United States-Norway, signed June 9 1977 _ US T _ 
T.~.~.S .. 9679 .(~ntered mto ,force March 6, 1980). ' , . " , 

It IS antICIpated that 10 most cases the Attorney General will act through the United Stat< s 
attorney for the ~~trict ~ whi~h t.h~ fugitive is located. If the foreign government involved recls 
the need tc? partiCIpate 10 the JUdICial proceedings, it can retain counsel and seek to enter the 
case as amlCUS cunae. 

11932UV.Sale4not7ine v4' United States ex rel. Neidecker, 299 U.S. 5, 8 (1936); United Statl!:>- v. Rauscher, " ,41 (1886). 
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State to expedite the return of a fugitive who has waived a hearing 
or other procedures. 3 3 

2. Provisions of the bill, as reported 
Section 3193 of the proposed extradition chapter clarifies the 

rnethod by which the fugitive who does not contest extradition can 
expedite his surrender. The provisions of this section are based on 
Federal statutory provisions governing a closely analogous situa
tion: the verification of a prisoner's voluntary consent to transfer 
to his country of nationality under treaties on, the execution of 
~nal sanctions. 34 The section states that the court which would 
have handled the extradition proceeding shall verify that the fugi
tive's consent to be removed to a foreign country has been given 
voluntarily and with full knowledge of his right to consult with 
counsel before making a decision in the matter. 

Under some circumstances, the foreign government may not be 
willing to accept custody of a fugitive who has offered to waive ex
tradition.3,5 There also may be situations in which the United 
States government would consider waiver inappropriate. 36 There
fore, the provision does not permit removal of the fugitive if the 
Attorney General notifies the court that the United States or the 
foreign state objects to the proposed waiver. 

SECTION 3194. EXTRADITION HEARING 

1. Present Fedl.!ral law 
Under 18 U.S.C. 3184, an alledged fugitive is entitled to a hear

ing at which at judicial officer determine whether extradition is 
lawful. 18 U.S.C. 3189 specifies that the hearing must be held "on 
land, publicly, and in a room or office easily accessible to the 
public". . 

At the extradition hearing, the judicial officer must determine 
whether the offense for which extradition is sought falls within the 
terms of the treaty. He must also determine whether the acts for 
which the fugitive is sought by the foreign country would consti
tute a crime had they been committed in this' country. This rule, 
known as "dual eriminality" or "double criminality," is generally 
considered a basic principle of international extradition law,37 and 
is expressly required by many of the extradition treaties to which 
the United States is a party.38 The courts have held that the 

33 See e.g., Art. 10, Extradition Treaty, United States-Japan, signed March 3, 1978, - U.S.T. 
-, T.I.A.S. 9625 (e',ltered into force March 25, 1980); Art. 18, Extradition Treaty, United States
Mexico, signed Mrty 4, 1978, - U.S.T. -, T.I.A.S. 9656 (entered into force January 24, 1980). 

34 See 18 U.S.C. 4107-4108. 
35 For example, a fugitive might wish to waive extradition on only one of many outstanding 

charges against him in the requesting state. Under these circumstances, that foreign state 
might conceivablY' prefer to have extraditability determined as to all of the charges. 

36 For examplr.l, many extradition treaties permit the requested state to postpone extradition 
until the person sought has been tried and punished for criminal charges outstanding in that 
state. A pen;on facing criminal charges or imprisonment in this country might well attempt to 
expedite h~ extradition to a foreign country where less serious charges are pending, in order to 
a,voit! vrosecution or punishment here. In such circumstances, it would not be appropriate for 
the United States to permii expedited surrender, at least not until the charges in this country 
have been resolved or the sentence served. . 

37 Shearer. Extradition in International Law, 137-141 (1971); 6 Whiteman supra note 3, at 
773-779; Freedman v. United States, 437 F. Supp. 1252, 1263 (N.D. GA. 1977). 

38 See. e.g., Art. 2(1). Extradition Treaty, United States-Japan, signed March 3, 1978,
U.S.T.-. T.I.A.S. 9625 (entered into force March 25, 1980). 
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double criminality requirement is satisfied whenever the acts 
which the fugitive is charged with having committed in the foreign 
country would be punishable under Federal. law, the law of the 
State where the f'.lgitive is found, or the laws of a majority of the 
States, had those acts been committed in this country. 39 

A judicial officer must also determine whether there is sufficient 
proof that an extraditable offense in fact has been committed. Most 
of the treaties to which the United States is a party require that 
an extradition request be suppo;rted by "such evidence of criminal
ity as, according to the laws of the place where the fugitive shall be 
found, would justify his commitment for trial had the crime or of
fense been there committed." Many years ago, the courts viewed 
the words "place where the fugitive shall be found" as requiring 
the Federal court to determine if the foreign government's evi
dence is sufficient to justify a trial under the State laws of the 
State in which the fugitive is apprehended.40 This approach was a 
reasonable one eight decades ago, because at that time Federal 
courts had no uniform rules of criminal procedure 2nd routinely 
followed the procedural rules of the courts of the SL~:lt,\:: in which 
they were located. However, the adoption of the Federal Rules of 
Criminal Procedure has made it generally unnecessary for Federal 
courts to refer to State law in these matters.41 Moreover, extradi
tion is a national act,42 and the quantum of evidence necessary for 
extradition is precisely the kind of issue which should be deter
mined by uniform national law, rather than by various State laws. 
For these reasons, all of the more recent extra.dition treaties con
tain language essentially requiring that the Federal law standard 
of commitment for trial-probable cause-be applied in weighing 
the sufficiency of the evidence for international extradition.43 

The Federal Rules of Evidence do not apply in extradition pro
ceedings,44 where unique rules of wide latitude govern the recep
tion of evidence on behalf of the foreign government.45 It is settled 
law that hearsay is admissible, and the foreign government usually 
presents its case by submitting affidavits, depositions, and other 
written statements in order to satisfy the requirements of the ap
plicable treaty.46 18 U.S.C. 3190 provides that originals or copies of 
depositions, warrants, or other papers are admissible in evidence at 
the extradition hearing if authenticated so as to be admissible for 
similar purposes according to the laws of the requesting country. 
The statute also provides that the certificate of the principal diplo-

39 Cucuzella v. Keliikaa, 638 F.2d 105 (9th Cir. 1981); Brauch v. Raiche, 618 F.2d 843, (1st Cir. 
1980); Freedman V. United States"supra note 37. at 1252, 1263. 

40 Pettit V. Walshe, supra note 23; see ~.g., U.S. ex reI. LoPizzo V. Mathews, 36 F. 2d 565 (3d 
Cir. 1929); U.S. ex rei Rauch V. Stockinger, 170 F. Supp. 506 (E.D. N.Y. 1959), aff'd 269 F. 2d 681 
(2d Cir. 1959), cert. denied, 371 U.S. 913 (1959); O'Brien V. Rozmann, 554 F. 2d 780 (6th Cir. 1977). 

41 Greci V. Birkness, 527 F.2d 956, 958, at note 3 (1st Cir. 1976); Application of D'Amico, 185 F. 
Supp. 925-930, at note 6 (S.D. N.Y. 1960), appeal dismissed, 286 F.2d 320 (2d Cir. 1960), cert. 
denied, 366 U.S. 963 (1962). 

42 6 Whiteman, supra note 3. 
43 Greci V. Birkness, supra note 41; Sindona V. Grant, 461 F. Supp. 199 (S.D. N.Y. 1978); 

Brauch V. Raiche, supra note 39. . 
H Sayne V. Shipley. 418 F.2d 679, 685 (5th Cir. 1969), cert. denied,~90 U.S. 903 (1970). 
45 Rule 1101. Federal Rules of Evidence. 
46 The Supreme Court has indicated that requiring the foreign state to produce live witnesses 

in extradition hearings would tend t.o "defeat the whole object of the treaty." Bingham V. Brad
ley, 241 U.S. 511, 517 (1916); see also, Collim V. Loisel, 259 U.S. 309, 317 (1922); Sayne v. Shipley, 
supra note 44; In re David, supra note 12; O'Brien v. Rozmann, supra note 40. 
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matic or consular officer of the United States resident in the re
questing country shall be proof that the documents are authenti
cated in the manner required. In essence, the documents need only 
be genuine and authentic-requirements that are deemed fulfilled 
once it is shown that under similar circumstances the requesting 
country's own courts would accept them as authentic. The courts 
have held that extradition documents bearing a certificate which is 
couched in the language of 18 U.S.C. 3190, and signed by one of the 
specified officials, are conclusively admissible.47 As a result of 
these decisions, foreign governments routinely submit the docu
mentation in support of extradition requests to the appropriate 
United States Embassy abroad for certification and transmission to 
the United States. This practice imposes undesirable burdens on 
the United States Foreign Service officers who must fill out the 
certification. 48 

The present statutory scheme offers little guidance with respect 
to the evidence which can be introduced on behalf of the alleged 
fugitive in an extradition hearing. Many cases emphasize that 
whether such evidence should be admitted is a decision for the 
court, in its discretion, to make.49 The alleged fugitive is ordinarily 
permitted to testify on his own behalf50 or to have witnesses tes
tify for him. 51 However, it is clear from the case law that the al
leged fugitive may offer to explain ambiguities in the evidence sub
mitted against him, but may not offer evidence which merely con
tradicts that submitted by the requesting country, or which poses a 
question of credibility, or which raises an affirmative defense to 
conviction on the charges, or which is incompetent by the terms of 
the extradition treaty under which surrender is sought. 5 2 This re
strictive approach is appropriate because the issue before the court 
at an extradition hearing is probable cause, not the ultimate guilt 
or innocence of the accused. 

Finally, the judicial officer must determine whether the treaty 
contains a defense to extradition which would preclude surrender 
in the case before him. Extradition treaties frequently bar surren
der if a statute of limitations has foreclosed prosecution or punish
ment for the offense in question,53 or if the fugitive has been tried 
or punished in the requested state for the same offense,54 or if any 
of several other legal considerations are present. 

47 United States v. Galanis, 429 F.2d 1215, 1225-1229 (D. Conn. 1977), reu'd on other grounds, 
568 F.2d 234, 240 (2d Cir. 1977); Shapiro V. Ferrandina, 478 F.2d 894, 903 (2d Cir. 1973); In re 
Edmonson, et al. 352 F. Supp. 22, 24 (D. Minn. 1972). 

48 The consular and diplomatic officers who must sign the certificate are usually not lawyers, 
cmd it is difficult for them to know whether the documents presented to them are in fact accept
able "for similar purposes" in the courts of the requesting state. 

49 Freedman V. United States, supra note 37; U.S. ex rei. Petruschansky V. Marasco, supra note 
12. 

50 Coppelman, Extradition and Rendition: History-Law-Recommendations, 14 Boston L.R 591, 
614 (1934). . 

51 18 U.S.C. 3191 provides for compulsory process to secure the attendance at extradition hear
ings of witnesses on behalf of indigent fugitives. However, the statute applies only to witnesses 
who are resident in the United States. Merino V. United States Marshal, 326 F.2d 5, 11 (9th Cir. 
1964), cert. denied, 377 U.S. 997 (1964). 

52 Matter of Sindona, 450 F. Supp. 672 (S.D. N.Y. 1978); Shapiro v. Ferrandina, supra note 47; 
Freedman v. United States, supra note 37; Sayne v. Shipley, supra note 44; First J.lational City 
Bank v. Aristpquieta, 287 F.2d 219, 226 (2d Cir. 1960); Desmond V. Eggers, 18 F.2d 503, 505-506 
(9th Cir. 1927); Collins V. Loisel, supra note 46; Charlton V. Kelley, 229 U.S. 447, 458 (1913). 

53 See, generally, 6 Whiteman, supra note 3, at 859-865; Note, Statute of Limi":ztions in Inter
national Extradition, 48 Yale L.J. 701 (1939). 

54 See, e.g., Galanis v. Pallanck, 568 F.2d 234 (2d Cir. 1978). 
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iirj?~llY every e~t~adition treaty contains a provision barring 
ex ra ~t~on !or a polItIcal offense, and many treaties also reclude 
7xtr~~ItlOn If the requesting country has political motives For seek 
Ing e r~turn of the fugitive. Under the present case law th; 
courts d~clde w~e~her the crime for which extradition has bee'n re
qUes~d IS a polItICal offense 55 but traditionally have declined to 
~~o~\.er whether .tI;e requesting country's motives in seeking ex-
,r~ 1 1O!; are pol~t~c~1.56 ~ince these issues are usually inter

tWIned, . th~ possIbIlIty !or mconsistent results is obvious. 
.~~thet~Udiclal officer IS persuaded that the crime charged falls 

WI n. e . treaty, that the acts involved would constitute an of
fense. In thIS country; that the evidence submitted is sufficient to 
su~ta~~t~he .charge. under. t~e treaty, and that no legal defense to 
~x ~h Is-on IS applIcable, It IS h~s ~u~y to certify these conclusions 
SO ~ ecretary of State. The JUdICial officer also must send the 
ecr~ ary of State a copy of. all the oral testimony taken at th 

hear~g. 18 U.S.C. 3184 reqUIres the judicial officers to order th: 
commltI?~nt of the accused to jail pending surrender and there is 
no P!0v;s.lOn for release on bail at thi~ ~tuge of the p'roceedings. If 
the Jud~clal officer finds that the fUgitIve is not extraditabl th 
a;~ceedlngS are terminated, and the fugitive is released from ~~sto~ 

2. Provisions of the bill, as reported 

~ection 3194(a) requires that a judicial hearing be held to deter
mm~ whether the ~erson sought is extraditable (unless such a 
hecirIngfi has been ~aIved under section 3193) and sets out the pro
?e ~r~ or the hearll~g. It provides that the purpose of the hearin 
: lImIted to ~he findIngs under section 3194(d) and the political of
. en~~ ~~~ernl1natlOn under section 3194(e). The court does not have 
JUrIS IC IOn to determine the merits of the charge a ainst th 
fhrsOllt sOd15~t or to determine whether the foreign state 1s seekin: 

e ex ra ltIon of the person for the purpose of prosecuting or pun-

55 In re Ezeta et al. 62 Fed 972 (N D C I 1894) B . 11 
courts have said that there are' "pure" p;lit·a ~ fti . aslCj y, under current case law, some 
tive" political offenses such as one "co .IC <? enses, suc 1 as treason or sedition, and "rela
tion or political comm~tion " Id' Kc::rad~lltted In the ~ourse of furthering civil war, insurrec
other grounds, 344 U.S. 393'(195'7). UniteiSta~ ArtukiuIl24lFi2d 198 (9th 9ir. 1957), rev'd on 
(S.D. Cal. 1959)- Ramos v Diaz 179 F Su 4 es ex re. ara 0 e V. Artukouw, 170 F. Supp. 383 
rorism and the 'Political Offenle ExcePtio~~~ :;t (Sft .Fla·1~989l; seeb.HaJnnay, International Ter
Law 381 (1980\ Three rec t t d't' ra z wn, 0 urn la ourna! of Transnational 
"political offe~se" excepti~~ ~th~e!~~~t ~as.est grap~icallY illust.rate potential problems with the 
tion of Peter Gabriel John McMullen, the ; ~n erna 10ht terrorISm. In ,the Matter of the Extradi
ish army installation in England. See M:~t~ s~u'L: was cldarge~ Wl~~ the bombing of a Brit
(NB; Cal. d19Mi79), r~produc~d in Extradition Hearings, :::;;':!s.::o~~ ate294~29~oi 3~8-1899 fMp 
re smon ackm Mackin was charged with an tt t t d . n e case 0 ... n 
civilian clothes in ~ Belfast bus station Se M ~ temp 0 o. ~ur er a British soldier dressed in 
1981), reproduced in Extradition Hearin' e agIs rate pInIOn No. 80 Cr. Misc. 1 (S.D. N.Y. 
Eain v. Wilkes 641 F 2d 504 (7th C· ) gs, sU9ra .note 1 at 140-240. In the third case, Ziyad Abu 
with the bombing mu'rder of several'c'hiid;~n ei,::ed, ~4 ~:S. 984 t(1981), Abu Eain was charged 
and Mackin cases the magistrates denied .a?- rae 1 resor town. In both the McMullen 
were "political offenses" In the Abu E . extradItIon on the ground that the offenses charged 
exception to extradition' inapplicable. am case, the court of appeals held the political offense 

za;~~217 ~2do~i7 2~~led. 70 (E.D. ~.Y: 1915) .. affd.rzer.curium, ~41 U.S. 651 (1917); In re Gon
Cir. 1971); In re Lo'catell~~R81j.YSu~:.3~6~57it(gD lNY ~97Ui9n).ztSei! dStates, 450 F.2d 1192 (5th 
43. ' ... . ~ , mona V. Grant, supra note 

57 Compare Ziyad Ab E' Wi'lk 64 
v.:i~h the M~morandum udec~i!,~' of ~h:sSecr~l:;: :fo~g~ .Ci~~ cert. defni~d, 454 U.S,.; 8.94 (1981), 
dltIon HearIngs, supra note 1 at 133-139. m e case 0 Zzyad Abu .i!i!nn, Extra-
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. h' 1 T al opinions. Tht), hearing mus~ be 
ishing the person fort' IbSlPOa}t~r the arrest of the person or ISSU
held as soon as prac lca e 
ance of a summons. resent law by expressly providing 

Subsection .~) supp~em£ ents dP f his right to be represented by 
that the fUgItlve be In orme? d' t f 'tives will be pro-
counsel .at the exyadition ~e~rl~~~ ::o~~rons u~ section 3006A of 
vided Wlth co?-nse pursuan ? ted counsel. The provision also re
tit~e 18, relatlng to . c?urt-~pro;n med of his right to introduce evi-
qUIres .that. the fur~~f b;n -~~~ters within the jurisdiction of the 
~~~~:. ~h~l:u~~ti:n thereby leaves intact the extensive case law 

hi . t 58 • 
on t s po~n . () d al 'th evidence in an extradition hearl~g. 

SubsectIOn ~ e. s Wl l' f th circumstances under which 
Paragraph (1) IS 'ddeslgne~lio b~ ~d~issi~le on behalf of either party 
documentary eVl enc~vn 
in an extradition hearIng. er in which extl'adi-

Many treaties specificanYt~et t<;>U\ t~~;n=d subparagraph (A) of 
tion documents :~Je~\~~t ~~c~':e~ts so authentic~ted sh~l be 
para~~ph (1) ~ . des that documents authentlcated In ac
admIssIble .. It so proYI. f United States law shall be deemed 

~I~~bl:'!\~de~~~V:ili~.~xtra~i':r ~~~gJ1'.:r,\~~CF;,'d:~ 
which comp~y Wlth th~f~~u~=~~ible in extradition proceedings. 
Rules of EVldence ~?U t e uire the exclusion from the 
How~ver, the'dProVlsIOh~C~o;:i1~~o !adsfY the Federal Rules of Evi
hearIng of eVl ence WI. d th commonsense 
dence . .R:ather, the ~xbsectl°hl~e::ffsfi:S ~~:c~:~ st:ndards set. out 
proPosl~ol that dVl h~~~ ;'ould be admissible in civil or ~rimlnal 
:o::di~:sin.afuiS ~~untry, should likewise be acceptable ill extra-

dition proceedlhg(B) of ara aph (1) is based on 18 U.S.q. 3190 and 

pr~~le~r:fa:~ docum:nt a~henticated in ~cco:~~~:di:~ s~~l ac~ 
plicabl~ la~s .of. the foreign .co;~try ;~f::;~~i~n to this effect from 
admissIble if It 18 accompanle y a . t officer of the foreign 
3 jtud~h mif:!~~~~th~~ ~;~~~p:lit~ogtfi~e~" would inclu.de an offi-
o~a e. e p r. t f th Department of Justlce, or any 
cial of the fOrelgnt C~~l1;t~rfk~l; to b~ familiar with legal matters i~ 
other governmen 0 ICla 1 . th t the signature and POSl-
t~e foreign country. It ~~rt~~g rb~u;~::ified by a diplomatic or con-
tIOf o~f~c~;~~s~~e Su :it:a States posted in the foreign c0ll:ntryci ?,r 

b~. ~ diplOtma~g 0TrheconpSr~~!i~!fi~~~~f b~~:is°r:~~ e~~~~ti~SI~~ir~ 
thIS coun ry. . 

58 See supra note 52, and acco~p.anyinTg tetyxt. U 'ted States-Mexico, signed May 4, 1978. -
59 See e g Art 10(6). ExtraditIOn rea, ru 980) The United States will also be a 

U.S.T.-, T.i:A.A. '9656 (enter~d i,nto force J~uary ::'of Le 'alization for Foreign Public Docu
party to the Convention AbollShing ~~e 1~6u527U.N.T.S. r89 (ratified by ~he .Senate ~ov. 28, 
ments, (lone at The .Hagu~, O~tol;>er t' b' tantial portion of the authentication reqUlrement 
1979) This ConventIOn will elimma e a su. s bone si atory country to another. 
with ~espect to extradition .documents submItted. y state~ di lomatic or consular person~el .as-

60 It is anticipated that m '?lost caseshthe rtf~rfiel~ on requir~d by the section, thereby rebevmg 
i ed to the United States will make t e ce 1 IC~ 1 
U~ diplomatic and consular officers abroad of this chore. 
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ments of 18 U.S.C. 3190 more into line with Rule 902(3) of the Fed
eral Rules of Evidence. 

Subparagraph (C) of paragraph (1) permits the court handling an 
extradition matter to accept as evidence any documents which it is 
persuaded are in fact authentic, regardless of compliance' with 
either of the two previous provisions. This rule is similar to Rule 
901(a) of the Federal Rules of Evidence, and is in accord with estab
lished case law permitting the authenticity of documents presented' 
in extradition proceedings to be established by the testimony from 
expert witnesses or by other evidence.61 

Paragraph (2) of subsection (c) provides that a certificate or affi
davit by an appropriate State Department official as to the exist
ence or interpretation of a treaty is admissible as evidence of that 
treaty or its interpretation. 

The overwhelming majority of extradition treaties require that 
the requesting country present such evidence of criminality as 
would justify commitment for trial had the crime or offense been 
committed in the place where the fugitive has been found. Under 
paragraph (2) such a treaty provision may be satisfied by evidence 
establishing probable cause to believe that a crime was committed 
and that the person sought committed it. This is the usual stand
ard under Rule 5.1 of the Federal Rules of Criminal Procedure for 
commitment for trial in Federal criminal cases. This approach per
mits the Federal courts to apply the standard for commitment with 
which they are m.ost familiar, and establishes a single, uniform 
standard by which the sufficiency of evidence in extradition pro
ceedings may be measured. It is also consistent with the views ex
pressed in several recent court decisions pointing out the advan
tages of dealing wi\~h the quantum of evidence for extradition in a 
manner consistent with Feder-allaw. 62 

Paragraphs (1)1 (2), and (3) of subsection (d) carry forward the re
quirements of 18 U.S.C. 3184 that instruct the court to find the fu
gitive extraditable if the evidence presented is sufficient to sustain 
the complaint under the provisions of the applicable treaty, and 
also requires that the court find probable cause that the person 
before it is the person sought in the foreign state, and that none of 
the defenses to extradition which the court is empowered to consid
er are applicable. Pal:'agaph (4) bars extradition unless the acts for 
which the fugitive's surrender is requested would constitute a 
crime punishable under State or Federal law in the United States. 
Finally, the subsection states that the findings required for extradi
tion may be established by hearsay evidence or certified documents 
alone. This rule is similar to Rule 5.1 of the Federal Rules of Crimi
nal Procedure, which permits a finding of probable cause to 
commit for trial to be based on hearsay evidence. It is also in 
accord with recent court decisions which point out that the kind of 
evidence necessary for extradition is an issue which should be de
termined by uniform nationallaw.63 

61 See, generally, United States v. Galanis, 429 F. Supp. 1215 (D. Conn. 1977), re'vd on other 
grounds, 568 F.2d 234 (2d Cir. 1978). 

62 Greci v. Birkness, supra note 41; Brauch v. Raiche, supra note 39. 
63 U.S. ex rei. Sakaguchi v. Kaulukukui, 520 F.2d 726, 728 (9th Cir. 1975); Shapiro v. Ferran

dina, supra note 47. 
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Section 3194(e) provides that the court shall not find a person ex
traditable if the person establishes by clear and convincing evi
dence that the offense for which he is sought is a political offense 
or an offense of a political nature. This subsection, however, places 
severe limits on the scope of the terms "political offense" and "of
fense of a political character." Paragraph (e)(l) states unequivocally 
that the following offenses per se do not fall within the concept of a 
"political offense": (1) an offense within the scope of the CoriVen
tion for the Suppression of Unlawful Seizure of Aircraft, signed at 
The Hague on December 16, 1970; (2) an offense within the scope of 
the Convention for the Suppression of Unlawful Act Against the 
Safety of Civil Aviation, signed at Montreal on September 23, 1971; 
(3) a serious offense involving an attack against the life, physical 
integrity, or liberty of an internationally protected person, includ
ing a diplomatic agent; (4) an offense with respect to which a multi
laterial treaty obligates the United States to either extradite or 
submit for the purposes of prosecution a person accused of the of
fense; (5) an offense that consists of the manufacture, importation: 
distribution, or sale of narcotics or dangerous drugs; (6) an offense 
that consists of rape; and (7) an attempt or conspiracy to commit 
one of the listed offensen or participation as an accomplice of a 
person who commits, attempts, or conspires to commit such an of
fense. 

Paragraph (e)(2) further narrows the scope of "political offense" 
by providing that, except in extraordinary circumstances, other se
rious crimes against the person and the use of firearms and explo
sives in a manner dangerous to other persons are not political of
fenses. 

Subsection (e) derives from section 3194 (e) and (D as added to S. 
1940 by the Senate Committee on Foreign Relations and as passed 
by the Senate last Congr1ess as a substitute for the approach adopt
ed by the Committee on the Judiciary. 64 

The Foreign Relations Committee explained the basis for the 
changes as follows: 65 

The Committee 01.1 Foreign Relations proposes * * * to 
permit the appropriate courts to make findings concerning 
the annlication of the nolitical offense exception. While it 
can be argued that the Secretary of State is generally 
better able than the: courts to assess the circumstances jus
tifying a political offense exception, the Committee favors 
the retention of some role for i,he judicial process. Most 
countries with whom the U.S. has extradition agreements 
permit the courts to make such determinations. Moreover, 
American courts have reviewed political offense questions 
for nearly one hundred years. Preserving limited court ju
risdiction to interpret the exception pursuant to legislative 
guidelines would continue this well-established tradition. 
It would also provide a check against an executive authori-

64 See, S. Rept. No. 97-475, supra note 1 at 4-5. The JUdiciary Committee adopted similar 
limitations on the scope of the "political offense" concept (see S. 1940, as reported, section 
3196(a»; however, the Judiciary Committee lodged the decision on this issue with the Secretary 
of State, subject to judicial review on the administrative record in the United States Courts of 
Appeals (Ibid.; see S. Rept. NOI. 97-331, supra note 1 at 14-15, 20-22). 

65 S. Rept. No. 97-475, supra note 1 at 7-9. 

347 

ty that .could,. depending upon the political sensitivities in~, 
volved In a gIven case, result in inconsistent and unsound 
application of the political offense exception. 

However, while the Committee on Foreign Relations has 
concluded that the courts should retain some jurisdiction 
over political offense cases, it is also very clear that in 
orda ... i-o Q-I-'-I-'",,.+ ~o-e c~-s· .L - .l. l' t' f t' • 'V... ... "'UC;"'IJ Ul.L -Ul1 lSLenL appnca Ion 0 he excep-
tion, the courts must be given clearer guidelines with re
spect to certain classes of behavior that should never be 
conside~ed politic~l. offense and <;>thers which should only 
be conSIdered polItlCal offenses In extraordinary circum
stances. 

* * * * * 
The Committee on Foreign Relations has proposed its 

aII?-endments * * * bas~d. on the belief that it is inappro
prIate to apply the polItlCal offense exception to conduct 
that th<=: i~ternationa~ commu.nity has taken formal steps 
to prO~llbit and punIsh. Drawing on this standard, the 
CommIttee has concluded that the political offense excep
tion should not be considered by the court when to apply it 
would have the ~ffect of ,Protecting behavior that is specifi
cally outlawed InternatIOnally. Included in this category 
would be offenses within the scope of either the Hague 
Convention on Seizure of Aircraft; the Montreal Conven
tion on th~ ~upp~es~ion of Unlawful Acts Against the 
Safety ?f CIVIl AVIatIOn; the Convention on the Physical 
ProtectIOn of Nuclear Materials; the International Conven
tion Against the Taking of Hostages' the Convention on 
the Punishment of Crimes Against Int~rnationally Protect
ed Pers<;>ns, In~lud.ing Diplomatic Agents; other multilater
al treatIes oblIgatIng the U.S. to either extradite or pros
ec~te persons whose offenses are contemplated by the ap
plIcable treaty; and the manufacture, sale or distribution 
of narcotics. The proposed amendment * *' * establishes an 
absolute prohibition against the courts considering such 
a?t~ ~o be. political offe~ses. The intended effect of this pro
hI~It~on IS to de~er International terrorists and other 
crImInals from USIng the United States as a safehaven 
from prosecution for crimes they claim to be political but 
whose characteristics violate overriding international legal 
standards. * * * [The Committee] believes that a different 
standard should apply to those offenses involving the use 
of firearms or e~plosives, or other behavior involving the 
u.se of force or Violence. * * * In such cases, extraordinary 
?IrCumst~c~s ~ust be demonstrated by the person resist
Ing extra~I~IOn In order for the appropriate court to find 
that a polItlCal offense has been committed. This standard 
allows for the political offense exception to be applied po
tentially in that very narrow class of cases where an other
wise common crime may be transformed by the political 
context in which it is committed. 
. T~e Commitp~e in~ends that the burden of the person re

SIstIng extradItion In demonstrating such extraordinary 
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circumstances should be a considerable <;>n~. Whil~ current 
case law may provide useful guidance It IS not I.nten~e~, 
for example, that the mere existe?ce of. a rebelhon, CI':Il 
war, riot Or other disturbance, durIng. w:hICh t~e offense m 
question is committed, should result In a findIn~ that the 
offense itself is political in nature. N<;>r should I~ b~ ~uffi
cient simply' to show that the motivatIon of the IndIVIdual 
committing' the act-however sincere or noble-\x!as relat
ed to a political objective. It should not be t~e pohcy of the 
United States to encourage or c~n~one vI<;>lent or other 
criminal behavior simply because It IS the VIew of the per
sons committing such acts that they are some~ow con?~ct
ed with a political activity or hav~ an obstensible pohtICal 
purpose or justification. However, It should also n~t be the 
policy of the United States to render up. automatICally to 
foreign authorities an. ~ndividl1:~ who, I!l-. the .cours~ of 
seeking to excerise legitImate CIVIl or pohtIc~l. rIghts In a 
non-violent manner, is plac.ed in such a ~ositIon that ?e 
has no reasonable choice except to commIt an ot~er~se 
criminal act. For the court to make .su~h. a determInatIOn 
the test should be focused upon the mdiVIdual and wheth
er the offense for which he is sought was.a con~~quence ~f 
the violation of his internationally recogn~~d CIVIl or PO~It
ical rights by the state requesting extradItIon .. Acts of In
discriminate or excessive violence or acts of dehberate bru
tality would presumably nE~ver fall within. t~e exceptio.n: 

In short while the occas.ions for recognIZIng the pohtIcal 
offense ex~eption will neclessarily be few and f~r between, 
the Committee believes that it should con~Inue to be 
within the authority of U.S. courts to determIne t~at the 
exception should apply, subject. to tJ:1e pr?ced~ral Innova-
tions and eiCclusions introduced In thIS legislatIOn. . 

The belief that such findings are ex,pe*ct;d to ~e. rare IS 
further reinforced by the amendment pr.oVIding that 
the person claiming application of the exceptIOn must es
tabli~h by clear and convincing evidence that any ~ffense 
for which such person may be subject to prOSe?U~lOn or 
punishment if extradited is a political of~ense. Sh!ftlI~g the 
burden of the proof to the. perso.n seekIng apphcat~on ~f 
the political offense exceptIOn reInforces the C~mmittee s 
belief that its legitimate application should be Infrequent 
and also in accords with the guidelines. * * * 

These limitations on the scope of the political offense exception 
to extradition-regardless of whether the courts or the S~cretary ~f 
State make the decision-arise out of a deep c<;>ncern thIS CommIt
tee has for the potential crippling effect 0!l- l! D;Ited S~a~es efforts to 
combat international terrorism of recent JUdICIal deCISIons ~~ mag
istrates in the McMullen and :NIackin cases t?at bar. extra~I~IOn for 
acts of terrorism which ostensibly are assocIated With pohtIc~l. ac
tivity or protest. William Hannay, a legal expert on the pohtIcal 
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offense issue, aptly commented on the judicial line-drawing in the 
terrorist cases of McMullen, Mackin, and Abu Eain:66 

In each of these cases, the test set forth in the 19th cen
tury English case of In re Castioni * * * was accepted as 
the operative definition of a "relative" political offense. 
The court in Castioni stated that a political offense is a 
crime which was "incidental to and formed a part of politi
cal disturbance" * * * The absurdity and ultimate cruelty 
of applying this test or any other Htest" of a political of
fense is illustrated by the assertion of the magistrate in 
McMullen who taking the exception to its insane but logi
cal end, stated: "[e]ven though the offense be deplorable 
and heinous, the criminal action will be excluded from de
portation if the crime is committed under these pre-requi
sites." * * * Mechanically applying the Castioni test, the 
magistrates in Mackin and McMullen concluded that ex
tradition was prohibited since "political disturbances" 
were taking place in Northern Ireland and the attempts 
by Mackin and McMullen to kill British soldiers were nat
ural incidents of these disturbances. 

[With respect to the Seventh Circuit decision in Abu 
Eain] I find shocking the notion that the "political of
fense" exception is cut so far loose from any ethical moor
ing that Abu Eain's defense team could argue in apparent 
good faith that terror bombing of civilians is a legitimate 
technique in an "insurrection-liberation struggle," and 
that the political offense exception prevents extradition for 
such a crime. It was a sad spectacle to see a former Attor
ney General of the United States, representing Abu Eain, 
stand before the Seventh Circuit and utter that bankrupt 
shibboleth of moral relativism, "one man's terrorist is 
another man's freedom fighter." Second, the court's appli
cation of the [judicial test for a political offense] in Abu 
Eain was ultimately just as mechanical as that in Mackin 
and McMullen and left the unmistakable impression that 
the court would have denied extradition if Abu Eain had 
directed his attacks at Israeli military or governmental of
ficials. * * * We should, I suppose, feel some relief that 
the Seventh Circuit recognized that the killing of children 
on the streets of a resort town did not constitute a "politi
cal offense." 

The Committee has deliberately refrained from attempting to 
define the phrase "extraordinary circumstances." It does consider, 
however, that this standard marks a clean break with such cases as 
McMullen and Mackin. Modern concepts, such as the Swiss rule of 

66 Extradition Hearings, supra note I at 14. As noted supra note 55, the McMullen case in
volved the bombing of a British army installation in England; the Mackin case involved an at
tempt to murder a British soldier dressed in civilian clothes in a Belfast bus station; and the 
Abu Eain case involved the bombing murder of several children in an Israeli resort town. 

Hannay has raised the issue factually but has not speculated on the line the Seventh Circuit 
would draw with respect to the bombing assassination of Lord Louis Mountbatten that inciden
tally killed his grandson, a local youth, and the mother-in-law of his daughter. See, Hannay, 
International Terrorism and the Political Offense Exception to Extradition, supra note 55 at 382. 

24-038 0-83--23 
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predominance and proportionality, are relevant and should be con
sidered. 67 

There are, of course, some clear cases. Certainly this Committee 
concurs with the Foreign Relations Committee that acts of indis
criminate violence or deliberate brutality would never fall within 
the exception. On the other hand, conduct recognized as legitimate 
by international standards would constitute an "extraordinary cir
cumstance." For example, conduct otherwise a crime would meet 
this criteria if it arose out of, and was incident to, an "armed con
flict" of the type regulated by the 1949 Geneva Convention and the 
1907 Hague Rules, unless the conduct constituted a war crime or a 
crime against peace and humanity.68 Presumably, this would in
clude the Afghan guerrillas within the political offense exception, 
but exclude the IRA, PLO, and Red Brigade. 

Finally, the Committee believes that the courts should resolve 
doubts in a particularly hard case involving political violence in 
favor of approving extradition at the judicial level, thereby leaving 
appropriate disposition to be made under the political asylum pro
visions of the law. 

Subsection (e) also provides that the court not take evidence with 
respect to, or otherwise consider, a political offense claim until the 
court determines the person is otherwise extraditable. This obvi
ates the necessity of making a sensitive, on the record, inquiry into 
the affairs of the requesting state if, for some other reason, the 
person is not extraditable. If the issue is to be determined, either 
party may move to have a Federal judge, rather than a magistrate, 
decide it. 

Subsection (f) details the procedures that the court must follow 
at the conclusion of the hearing. If the court finds that the fugitive 
is extraditable, it must state, in writing, its findings and rationale 
with respect to each of the offenses for which extradition is 
sought.69 These findings must be sent to the Secretary of State, to
gether with a transcript of the hearing. 7 0 If the court finds that 
the fugitive is not extraditable, the findings required by the subsec
tion may be accompanied by a report rather than a transcript of 
the hearing. 

67 Note, Bringing the Terrorist to Justice: A Domestic Law Approach, 11 Cornell Int'l L.J. 71, 
82-83 (1978), and cases cited therein. 

68 With respect to politically motivated violence by individuals not crossing the threshold of 
"armed conflict," it is difficult to imagine any circumstance in which homicide, afigravated as
sault, rape, kidnaping, or hostage-taking would be deemed an acceptable "political' act. Terror
ist bombings, assassinations, "knee-capping", and other similar violent acts with a political pur
pose-particularly where democratic institutions are in place-lack legitimacy. Certainly, they 
cannot meet the Swiss rule of predominance. See Hannay, International Terrorism and the Po· 
litical Offense Exception to Extradition, supra note 55. See also, American Bar Association, 
Report No. 104A, approved by the House of Delegates in August 1983, in which the Association 
"strongly" recommend that legislation "preclude the application of the political offense excep
tion from offenses which constitute serious breaches of the norms established under internation
al humanitarian law applicable in international and non-international armed conflicts, without 
subjecting to extradition combatants for warlike acts which do not transgress those 
norms • • *" 

69 This requirement is consistent with the practice followed by the courts today. See Kaplan v. 
Vokes, 649 F.2d 1336 (9th Cir. 1981); Shapiro v. Ferrandina, supra note 47. 

70 Present law (18 U.S.C. 3184) only requires that the court send the Secretary a transcript of 
the testimony taken at the hearing. By providing the executive branch with a fuller record of 
the proceedings the Secretary of State will be more fully informed in making his decision on 
extradition. 
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SECTION 3195. APPEAL 

1. Present Federal law 

. Under p~esent !ed~rallaw, ther~ .is no direct appeal from a judi
CIal of~cer s findIng In an extradItIOn hearing. 71 A person found 
extradItable may: only seek collateral review of the finding, usually 
through an applIcation for a writ of habeas corpus. 7 2 The foreign 
~ov~rnment that is dissatisfied with the results of the hearing must 
~nstrtute ~ .new request for extradition. 73 The lack of direct appeal 
In ~xtradItIOn matters. adds undesirable delay, expense, and compli
catIon to a process whICh should be simple and expeditious. 
2. Provisions of' the bill, as reported 

Sect~o~ 3195 of the propo.sed chapter permits either party in an 
extradItIOn case to appeal dIrectly to the appropriate United States 
court of appea.ls from a judge or magistrate's decision. It is antici
pated that reVIew on appeal will be very narrow and that any find
mgs of fact by the lower court will be affirmed unless they are 
clearly erroneous. 
. Sub~ec~ion (a) sp~cifies that the appeal shall be filed within the 

tIme lImIts set out In Rules 3 and 4(b) of the Federal Rules of Ap
pellate Procedure, i.e., 10 days for the person sought and 30 days 
for . the . ~overnII?-en t .. T?ese are the same deadlines for filing a 
~otICe of appeal In crImInal cases, and while an extradition hearing 
IS no~ a trIal, 7 

4 or even strictly a criminal proceeding, 7 5 these 
deadlmes ~~equlate~y bal~r:ce the competing interests of fairness 
and expedItIOn. It IS antICIpated that other aspects of the appeal 
pr?cess (such as the preparation and submission of the record 
brIef!.~g, argument and decision) will be governed by the applicabl~ 
prOVISIOns of.t~e Federal Rules of Appellate Procedure. 

~f the fugItIve has been found extraditable, subsection (a) re
qUIres ~hat. surrel1:der to the foreign government be stayed pending 
d.etermlnatIOn of the appeal by the court of appeals. 7 6 This provi
SI011 pr~v~nts the government from mooting the appeal by spiriting 
the petIt~o~er .out of the country while the matter is sub judice. 
The prOVI~I?n ,IS deSIgned to J?1aintain the status quo with respect 
t~ th:e fUgItIve s custody pendIng appeal. It is anticipated that the 
dIstrICt co~r~ will not ordinarily stay or delay any other element of 
the extradItIOn process, such as the certification of its findings to 
the Secretary of State under section 3194(e). 
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Subsection (b) provides that a person found extraditable must 
remain in official detention pending the appeal unless the court of 
appeals finds that special circumstanc~s require release .. This is a 
slight amelioration of present law, WhICh does not permIt. the re
lease of a fugitive on bail after he has be~n found ex~radltable. 77 
The change is desirable because the same kInd of pressIng, unusual 
situation which might require that the person sought be released 
from custody on bail pending the extrad~tion hearing 78. c?uld C?~
ceivably arise after the extradition hearlI~g: Howeve::, It .IS antIc~
pated that this authority to release a fUgitIve on ball. WIll be utI
lized even more sparingly than the power to grant ball before the 
extradition hearing, and only after the most thorol:lgh and search
ing examination of the claimed need for release. It IS expected that 
the courts of appeal will keep in mind that "no amount of money 
could answer the damage that would be sustained by the. U~it~d 
States if [the fugitive] were to be released on bond, flee the JurIsdIC
tion and be unavailable to surrender. * * * "79 

If'the person was found not extraditable, subsection (b)(2) p~rmits 
the district court to order that the person be released pendIng an 
appeal by the government. Release shall.be .ordered unless the dis
trict court is satisfied that the appellee IS lIkely to flee before the 
appeal is decided, or endanger the safety of any other person or the 
community. 

A major purpose of section 3195 is to simplify,. and thereby expe
dite the extradition process by providing for a dIrect appeal from a 
contested decision on extradition. The direct appeal provided by 
this section largely eliminates the present need for habeas corpus 
proceedings in order to obtain judicial review of thi~ initial find!ng 
that a person is extraditable. This purpose would be frustrated If a 
fugitive bent on dilatory tactics were permitted to pursue an 
appeal under this section, a petition for certio!o:ri to the Supreme 
Court, and then begin one or mor(~ rounds or habeas corpus. ~ro
ceedings. Such a course of action would hmgthen .the extradl~IOn 
process rather than shorten i~. Theref~re, subsectIO~ ~c) ~epnves 
any court of jurisdiction to reVIew a findIng that a fUgitIve IS extra
ditable under this chapter unless the fugitive has exhausted the ap
pellate remedies available to him by right in this section. It also 
forecloses an appeal, a petition for habeas corpus, or declaratory 
judgment action if the validity of the fugitive's commitment for ex
tradition has been ruled upon in prior proceedings unless grounds 
are offered which could not have been presented previously. 

The resolution of challenges to judicial action in international 
extradition cases should be especially prompt. Extradition cases are 
quasi-crimilJ.al in nature. Moreover, in such cas.es, our g?vern
ment's willingness to make a timely and ungrudgIng executIon of 
its solemn treaty obligations to a friendly nation is in qu.estion.8 0 

Therefore, this section requires that courts of appeals deCIde cases 
arising under this chapter expeditiously. 

77 In fact 18 U.S.C. 3184 specifically provides that a person found extraditable must be com-
mitted "to the proper jail there to remain until • • • surrender shall be made". 

78 See supra notes 23 and 24, and accompanyin.g test. 
79 Jimenez V. Aristequieta, 314 F.2d 649 (5th CIr .. 1963). 
80 Magisano V. Locke, 545 F. 2d 1228, 1230 (9th CIr. 1976). 
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SECTION 3196. SURRENDER OF A PERSON TO A FOREIGN STATE 

1. Present Federal law 

Under 18 U.S.C. 3186, the Secretary of State may order that any 
person found extraditable by a court under 18 U.S.C. 3184 be deliv
ered to an. a~thorized agent of the government seeking extradition. 
Although It IS generally agreed that the Secretary's decision in this 
matter is discretionary,81 present law provides no indication of the 
parameters of the Secretary's discretion. 

18 U.S.C. 3188 states that if a fugitive found extraditable under 
18 U.S.C. 3184 is not removed from the United States within "two 
calendar months" of the court's commitment order, he may be re
leased from custody unless there is "sufficient cause" why release 
should not be ordered. 8 2 The courts have held that if the fugitive 
institutes litigation challenging this extradition the two-month 
period commences when the claims are fmally adjudicated rather 
than when the commitment was issued. 83 

2. Provisions of the bill, as reported 

Su.b~ection (a) carries forward the essence of 18 U.S.C. 3186 by 
prOVIdIng that the Secretary of State shall make the final decision 
a~ to extraditio,n. The subsectio~ requires that the Secretary's deci
SIOn be made In accordance WIth the chapter and the applicable 
treaty, and lists the actions that the Secretary may take. 

Subsection (a)(l) simply permits the Secretary to order the sur
render of a person the court has found to be extraditabJe to a duly 
appointed agent of the foreign state. 

Subsection (a)(2) permits the Secretary to condition the surrender 
of a fugitive upon the acceptance by the foreign state of restrictions 
or conditions he considers necessary in the interest of justice Or to 
effectuate the purposes of the treaty. This provision underscores 
the Department of State's authority to impose such restrictions 
where h~manitarian ~oncerns 84 ?r questions concerning trial pro
ced~::es In the r~q~estIng state eXIst.85 It would also permit the im
pOSItIon of restrICtIOns expressly contemplated in the provisions of 
some newer treaties. 8 6 

. Subsection (~.)(3) of section 3196 provides that the Secretary of 
State may d~clIne to order the surrender of the person if the Secre
tary determInes that the foreign state is seekinQ' extradition for the 
purpos~ ?f prosecuting. o;r punishin~ the. person i:>because of his polit
ICal opInIons, race, relIgion, or natIOnalIty. It also permits the Sec
retary to decline extradition where return of the person would be 

81 See, generally, Note, Executive Discretion in Extradition 62 Columbia Law Review 1313 (1962). ' 
82 In re Factors: Extradition, 755 F. 2d 10 (7th Cir. 1934); In re Normano, 7 F. Supp. 329 (D. 

Mass. 1934); 6 WhIteman, supra note 3, at 1064-69. 
83 Jimenez V. United States District Court for the Southern District of Florida, 84 S. Ct. 14, 11 

L. 8~~ 2nd 30 (1963); Barrett v. United States, 590 F. 2d 624 (6th Cir. 1978). 
~e,. e.g., Peroff V. Hylton, 542 F. 2d 1247, 1249 (4th Cir. 1976). cert denied, 429 U.S. 1082 

(1~~7); Smdona v. Grant, supra note 43 at 207; see Note, Columbia Law Review, supra note 81. 
!"or e~ample, t.he Department. of State has frequently conditioned surrender of a fugitive 

conylCted In absentIa upon a promISe by the foreign country involved to permit a retrial. See 6 
WhIteman, supra, note 3, at 1051,1117-1122. 

86 For example, some treaties permit the requested state to condition extradition upon satis
factory assurances. that the death penalty will not be imposed. See e.g., Art. 6, Extradition 
:r'reaty, Canada-Umted States, signed December 31, 1971, 27 U.S.T. 983, T.I.A.S. 8237 (entered 
Into force March 27, 1976). 
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incompatible with humani~arian considerations, suc~ as t?e age or 
infirmity of the person beIng sought or the proportIOnalIty of tJ;1e 
punishment in relation to the crime that may have been commIt
ted. This authority would, when applicable, follow the rule of non
inquiry whereby the courts refrain from making findings on issues 
largely concerned with the internal political or social c~rcum
stances in a foreign state. The Secretary of State, however, IS con
sidered uniquely qualified to make such inquiries as this practice is 
already a significant aspect of his foreign policymB;king responsibil
ities. These procedures should, in most cases, prOVIde the preferred 
basis for appropriate relief from extradition on grounds consistent 
with the traditions, heritage, and foreign policy principles of this 
country. . 

With respect to decisions under subsection (a)(3), the Secreta~y IS 
required to consult with the appropriate Offices and Bureaus of the 
Department of State, including the Bureau of Human Rig~ts and 
Humanitarian Affairs. Requiring the Secretary to consult With that 
Bureau is intended to ensure that the Secretary is fully advised on 
the political and social conditions in the foreign state at issue. 
Presently, the Bureau of Human Rights and Humanitarian ~ffairs 
advises the Secretary of State and the Department of Justice on 
asylum issues. This provision is, therefore, in keeping with the Bu
reau's current role in such matters. 

Subsection (a) also makes it explicit in the statute that the deci
sions of the Secretary of State under paragraphs (1), (2), and (3) of 
that subsection are in the nature of post-judicial "last-step" final 
administrative determinations prior to actually effecting the ext.ra
dition and, as such, are not subject to judicial review. As noted, 
this codifies the rule of non-inquiry. 

Finally, subsection (a) expressly authorizes surrender of United 
States nationals u.nless surrender is expressly prohibited by the ap
plicable treaty.87 This provision is necessary in light of the decision 
in the Valentine 88 case in which the Supreme Court held that lan
guage contained in many of the older extradition treaties to which 
the United States is a party does not permit the surrender of 
United States citizens absent explicit statutory authority for such 
surrender. The result of the Valentine decision has been to effec
tively immunize United States citizens fro~ extradition in .m~y 
cases-a result never intended by the negotiators of the treaties In
volved. It is the policy of the United States to treat its citizens aD:d 
aliens within its borders equally in extradition matters,89 and thIS 
subsection permits that policy to operate effectively. 

Subsection (b) requires that the Secretary of State notify all in
terested parties of his decision on extradition. 

Subsection (c)(l) provides that the fugitive shall be released from 
custody if the Secretary of State does not order, or declines to 
order, the person's surrender within forty-five days after receiving 

87 At present, no extradition treaty to which the United States is a party expressly prohibits 
surrender of citizens of the requested state. 

88299 U.S. 5 (1936), supra note 32. 
89 Many foreign countries do not extradite their citizens because those countries can instead 

prosecute and punish their citizens for crimes committed in another country. As a general ru~e, 
the United States has no such ability. Escobedo and Castillo v. Forsch, 623 F.2d 1098 (5th CIr. 
1980); 6 Whiteman, supra note 3, at 876-878. 
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the record of proceedings from the court. Of course if the Secre
t~9T of State decides within forty-five days to refuse to order extra
dItion, th~ authority f~n' holding the person sought in custody 
under sectIOn 3194(e)(1) .lmmediately expires, and the person should 
be released from detentIOn at once. 

Su~section (c)(2) is based on the provisions of 18 U.S.C. 3188, and 
proY,ldes that when the Secretary of State has ordered a person ex
tradIted, the foreign ~ountry involved must take custody of the 
pe~son and ~emove :tum from the United States within 30 days. 
!-,hIS 30-da~ ~Ime perIOd does not begin until all litigation challeng
Ing extradJtIOn h~ be~n comple.ted. The subsection expressly ex
cludes from conSIderatIOn the time during which surrender has 
been stayed pending litigation. 

Subsection (c) requires a person found extraditable to give the 
Secretary o~ St~te reaso~able. n?tic~ that he will seek release be
cause of expiratI~n of a tIme. lImItatIOn set forth in subsection (c)(l) 
or (c)\2), and forbIds release If good cause is shown for the delay in 
effecting surrender. 

SECTION 3197. RECEIPT OF A PERSON FROM A FOREIGN STATE 

1. Present Federal law 

18 U.S.C. 3192 authorizes the President to "take all necessary 
me~ures f~r the t.ransportation and safekeeping" of a person ex
tradIted .to the U:nlted States from a foreign country. At one time 
!-he PreSIdent relIed. upon this statute to issue a warrant designat
Ing an agent to receIve custody of a fugitive from a foreign govern
D?ent .. 18 U.S.C. 3193 authorizes such an agent to convey the fugi
tive dIrectly to the place of trial, and grants to the agent "all the 
p?w~rs of a Marshal of the United States, in the several federal 
diStrIct~ through which it may be necessary for him to pass with 
[the] prIsoner * * * ". The authority to issue warrants and appoint 
agents under 9 these sections has now been delegated to the Secre
tary of State. 0 However, the Department of State wishes to trans
fer t.o the Departm~nt of Justice the authority to appoint agents 
and Issue warrants In these matters. 

2. Provisions of the bill, as reported 

. Section 3197 of the proposed chapter carries forward the provi
~Ions of 18 U.S:C. 3192 and 3193, with minor modifications reflect
Ing present UnIted States practice. 

Subsection. (a) authorizes the Attorney General to designate an 
agent to recelve cu~tody of a fugitive surrendered by a foreign gov
ern~en~, and perI~llts the agent to convey the fugitive to the place 
of trI~1 In the UnI~ed Stat.e~. The final sentence of the subsection 
p~r~Its the extradIted fUgitive to be taken directly to the Federal 
dI~trIct or State jurisdiction in which charges are outstanding 
WI!h~ut removal proc~dings under Rule 40 of the Federal Rules of 
CrImlI~al Procedu~e or Interstate rendition proceedings. 

SectI.on 3197(b) IS new, and is designed to implement provisions 
found In some of the most recent United States extradition trea~ 

N:;~~~6~~2~ Order 11517, 35 Fed. Reg. 4~37 (1D70), reprinted in 1970 U.S. Code Cong. & Ad. 
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ties .. The laws in many foreign countries require that extradition be 
postponed until the person has satisfied any outstanding criminal 
charges in that country.91 Frequently, a person sought by the 
United States has already been tried and convicted of other 
charges in the requested country and has a sentence to serve there. 
If the sentence abroad·is a long one, the postponement of surrender 
could compromise the possibility of a speedy and fair trial in this 
country.92 Some extradition treaties contain provisions which deal 
with this problem by permitting "temporary extradition". Under 
these treaty provisions, a fugitive convicted abroad would be sur
rendered to the United States solely for purpose of trial and sen
tencing here, then returned to the foreign country involved to 
finish the sentence previously imposed there. 93 This process bal
ances our government's interest in adjudicating the charges while 
the evidence is fresh with the foreign country's desire to fully en
force its laws. It. also works to a fugitive's benefit by enabling him 
to answer the charges in this country while evidence for his de
fense is still available, and by creating the possibility that the sen
tence imposed upon conviction in this country could run concur
rently with that the fugitive must serve abroad. 

Section 3197(b) provides implementing legislation for treaty pro
visions of this type. It provides that when a foreign state has deliv
ered a person to the United States on the condition that the person 
be returned at the conclusion of the criminal trial or sentencing, 
the Bureau of Prisons shall keep the person in custody until the 
judicial proceedings are concluded, and thereafter surrender the 
person to a duly appointed agent of the foreign country. It also pro
vides that the return to the foreign state of the person is not sub
ject to the requirements of the chapter, such as an extradition 
hearing or an order of surrender by the Secretary of State. 

SECTION 3198. GENERAL PROVISIONS FOR CHAPTER 210 

1. In general 
This s,ection contains the definitions and general provisions ap

plicable to the extradition chapter. 

2. Present Federal law 
18 U.S.C. 3198 requires that the foreign government which 

sought extradition pay all costs and fees resulting from the request. 
The costs resulting from extradition requests here frequently are 
so small that it is uneconomical-and diplomatically embarrass
ing-to attempt to enforce this statute. Moreover, many of the ex
tradition treaties to which the United States is a party contain pro-

91 See, e.g., Extradition Act, RS.C. 1952, c. 322 (Cana:!..t); s. 24, Ley de Extradicion (Dec. 29, 
1975), Art. 11 (Mexico). 

92 United States v. Rowbotham, 430 F. Supp. 1254 (D. Mass. 1977); United States v. Dolack, 484 
F.2d 527 (7th Cir. 1973). It is well to remember that both the prosecution and the defense suffer 
when a criminal trial is delayed too long. Indeed, as tbe Court of Appeals trenchantly remarked 
in United States v. Judice, 457 F.2d 418, 418 (5th Cir. 1972); " • • • all practiced trial lawyers 
are well aware that attrition from • • • delay is mOle damaging to the prosecutor's case than 
to that of the defense. This -mll be so as long as the prosecution has the burden of proof.'! 

93 Cf. 6 Whiteman, supra note 3, at 1052-1053. 
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;~ions which ?1odif! this statutory rule. 94 Also, the United States 
nas entered Into Informal arrangements with some countries 
~hereby each country bears most of the cost of the other's extradi
~ont request. In sho~t, t~e present statute does not adequately re-

ec government polIcy In extradition matters. 
Present ~tatuto~y law offers no guidance as to who must pay the 

. ~~sts a:so~~~~ed WIth l!~ited States requests to foreign countries for 
e ~~ ra 1 IOn rf fUgIt~,:es. The Department of State requests ex

tra~htIOn on b~~alf .of eltner the State within the United States in 
whICh the fUgItIve IS charged, or, if Federal charges are involved 
on behalf of the United States. Therefore, the long-standing polic ' 
of ~he Department of State has been that the State' . d' t· y 
WhICh sought th f 't" t JurIS IC IOn . . ~ ugI lVe s re urn must pay any expenses incurred 
~n c~nnectIOn WIth the extradition request, and the Department of 

t .usbcfe mfus~ 'pay the expenses incurred in obtaining the extradi
IOn 0 a ugItIve Federal offender. 

3. Provisions of the bill, as reported 

" Subts~cYfi' on ~a) of section 3198 sets forth definitions for the terms 
cour, .orelgn state," "treaty," and "warrant." 
SubsectIOn (b) st~t~s that in general a foreign state which has re

quested the extradItIOn of a fugitive located in the United St t 
must bear. all costs and expenses incurred in connection with fh:~ 
req~est. SInce ~any ~f the ext~adition t.r~aties contain provisions 
spec .... fically . dealIng WIth costs In extradItIOn matters, the subsec
tIOn aut~or1Zes the Secretary of State to direct that this matte b 
handled In acc.ordance with terms of the applicable treaty or a:ree~ 
ment. ~ubsectIOn .(b) al.so requires that all costs and expenses in
~~rrIT ~n connectIon WIth the execution of a request by a State of 

e nlted States ~or the return of a fugitive located in another 
c~:)Un~ry must be paId by that State. When the request for extradi
tIOn IS made to secure the return of a fugitive wanted for a Federal 
o!f~nse, the expenses must be borne by the United States It . _ 
tIClpated that when the fugitive involved is sought for both FeI~e anI 
andd.Stalte offenses, the costs incurred abroad will be allocated ~~_ 
cor Ing y. 

U ;4,Jor Tei~Et~65trt. 21, E~tradition Treaty, United States-Mexico, signed May 4 1978-
ali ~f'the 'e~p'e~ses 0/:~:~~1t:~!Oe~:~;/t~~~:rk~5, 19:~ r~tui~es thft ~he requested state b~ar 
the transportation of the fugitive Extraditio t ur.re or e. rans atIon of the documents or 
In~ern.ationa~ Extradition and Wo~ld Public Ord~~a~te:3r(~9c,,06)sldeded self-executing, B~~iouni, 
prl?r InCOnSIstent Federal legislation, Restatement (Second) dt~ s~percede ~he prOVISIOns of 
Umted States. § 141. Comment tb) at 433 (1965) Th ti h h oreign RelatIOns Law of the 
treaty provision is applicable in a particular ~ t e~?/re, w etd' er 18 U.S.C. 3195 or a differing 
tered into force. x ra I IOn case epends on when the treaty en-
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PART N-ARSON AMENDMENTS 

1. In general and present Federal law 
Part N of tiUe X makes technical amendments to subsections (d), 

(D, and (D of 18 U.S.C. 844. Subsection (d) prohibits the transporta
tion or receipt, or attempted transportation or receipt, of any ex
plosive in interstate commerce with the knowledge or intent that it 
will be used to kill, injure, or intimidate another individual or 
damage property. Subsection (f) proscribes the malicious damage or 
attempt to damag,e by means of fire or an explosive, any property 
owned, possessed or used by the United States, or by any institu
tion or organization receiving Federal financial assistance. Subsec
tion (i) prohibits the malicious damage or attempted damage by 
means of fire or explosive of any building or other real or personal 
property used in or affecting interstate or foreign commerce. Sub
sections (f) and (i) WElre amended in the last Congress by the inser
tion of the word "fire'" in the phrase "by means of fire or an explo
sive" to ensure that these sections could be used in all arson cases, 
especially those arsons caused by gasoline.! 

All of these subsections contain enhanced penalty provisions that 
apply if personal injury 2 or death 3 results that represent a sub
stantial increase ovelr the ten years of imprisonment and $10,000 
fine authorized as the maximum punishment for their violation if 
no injury or death rE~sults. On their face, these enhanced penalty 
provisions would app,ear to apply to the death or injury of a fire
man or police officer who responded to an arson or other offense 
committed in violation of subsection (d), (f), or (i). However, a Fed
eral district court has recently held that the enhanced penalty pro
visions did not apply to injuries to or deaths of firefighters that oc
curred while fighting an arson fire set in violation of subsection 
844(i).4 

Part N is designed. to clarify congressional intent in this regard 
to ensure that the enhanced punishment provisions of subsections 
(d), (D, and (i) apply if personal injury or death results to any 
person including a fireman, policeman or other public safety offi
cer, because of a violation. 

2. Provisions of the bill, as reported 
Part N of title X amends subsections (d), (f), and (i) of section 844 

of title 18 by deleting the phrase "personal injury results" in each 
one and substituting the phrase "personal injury results to any 
person, including any public safety officer performing' duties as a 

1 Public Law 97-298. See 1982 U.S. Code Cong. and Adm. News, p. 2631. 
2 The penalty if personal injury results is up to twenty years imprisonment and a $20,000 fine. 
3 The penalty if death results is a fine of up to $20,000 and imprisonment for any term of 

years up to life. 
4 See the statement of Senator Grassley on introduction of S. 1716, a bill substantively identi

cal to part N, 129 Cong. Reo., S. 11275 (August 1, J.983 (dailyed.)). 
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~ire~~ or proximate result of conduct prohibited by this subsec
t~n. I~, also amends ~~~ three subsections by deleting the present 
Pc rase death results In each one and substituting the phrase 
death :esults .to any person, including any public safety office~ 

Pderform~ng duties. as, a direct proximate result of conduct prohibit
e by thIS subsectIOn." 

As discuss~d, th~ purpose of these amendments is to make clear 
thb cOl1;gress.IOnal Intent that any person who violates one of the 
~u. sectIOns In ~ mal1;ner that results in a public safety officer's 
InJury or de~th IS subJect to the enhanced punishments provided in 
the subsectI~p~. The Committee intends that the ter:m "public 
safe:ty offi.cer Include su~h persons as firemen and policemen (and 
th~Ir equIvalent of sheriffs and deputies), as well as ambulance 
~rlvers and .laboratory technicians employed in a "civilial'1~' ca ac
Ity by a pohce or fire department. Also included would be emp10y 
ees .of ~ State or mu~icipal fi~e marshal's office or comparable or~ 
ganlZatIOn ch~rged ~th Investigating fires or explosions. 

TJ:e CommIttee mtends that a death or injury is a direct or 
~r~xI~~te result of conduct proscribed in subsection 844 (d) (f) or 
(1) if It IS reasonably foreseeable. For example, included in the ;ea
sonably f~reseeable c~n~equences. of the burning or destruction by 
a.n explosIve o! a bUIldIng affecting interstate commerce in viola
t~on of .sUbs~ctIOn 844(i) ~o~ld be a response by firemen and others 
(IncludIng hIgh spee~ driVIng of fire equipment and ambulances), 
~~O~d ~lodz:trol by pohcemen, and the examination of the remains of 

e UI Ing and undetonated explosives by anyone of a number of 
law enforcement officers and technicians. Included in the reason
ably: for~see:able consequences of transporting or receiving an ex
plOSIve In Int~rstate ,:ommerce in violation of subsection 844(d) 
;ould be the InterceptI?n or discovery of the explosive by law en-
orcement officers,. and ItS subsequent examination, no matter how 

cleverly the explosIve was concealed. 



PART O-PHARMACY ROBBERY AND BURGLARIES 

1. In general and present Federal law . 
Part 0 of title X adds a new provision t? Fed~rallaw to proscnbe 

the robbery and burglary of a p~a.rma~y ~n WhICh a controlled sub
stance is taken. A similar prOVlSlOn hmlted oIl;ly to robpery of a 
pharmacy involving a controlled substance was Include~ In S. ~57~ 
which passed the Senate in the 97th Congress .. Part 0 IS also SImI
lar to S. 721 introduced by Senator Grassley In the prese:nt Con
gress but that bill also was limited to pharmacy robberies. The 
Com~ittee is aware of the fact that thefts from manufact':lrers and 
distributors of controlled drugs by means of burglary has Increased 
rapidly in recent years and hence determined that Part 0 should 
cover both robberies and burglaries directed at a pharmacy or at 
any manufacturer or distributor of ~0J?-trolled su~stances. 

In the Committee's view, the eXlstlng pervasIve .Federal :egula
tion of controlled substances and of the persons reglst~re~ Wlth the 
Drug Enforcement Administration to r;nanufactur.e, dlstnbute, and 
dispen'='e these substances,l coupled wIth ~he serlO~s. da~ger from 
robbery and burglary faced by these reglstrants, Justlfy a .new 
Federal statute to supplement State efforts to combat these crImes 
and allow Federal prosecution in certain cases. Howey~r, the Com
mittee recognizes that robbery and burglary a:e tradltlOnally mat
ters of State concern and that many loc~.l pohce depart.ments and 
prosecutors are fully capable of respondln~ to these cr~mes when 
directed at pharmacies and other DEA re.~strants. As. In the case 
with murder-for-hire 3 the Committee antl~lpates a?d Intends that 
local authorities will continue to play a major role l~. or h~n~e ex
clusively most such cases and that Federal auth<?ntles wIll Inter
vene only where such aid is needed, for exam1?le In the case of an 
interstate ring of robbers or burglars or where mv:olvement of orga
nized criminal elements is suspected. The Comm.lttee expects that 
State and Federal officials will enter into working arrang~me~ts 
through the Justice Department's Law Enforcement Coord~natmg 
Committees or through some other localized process concernIng the 
types of cases each will handle. 4 

2. Provisions of the bill, as reported 
Part 0 of title X first sets out findings (section 1019) and a state

ment of purpose (section 1020). Section 1021 then amends Part D of 

1 See Title 21, u.S.C. 801 et seq. ... . ed rts f 1037 
2 During calendar year 1982, the Drug Enforcement A~lmstratlon re~eIv . rept;> f b t 

robberies of controlled substances from registrants. These cnmes resulted m a dlverslOn 0 a ou 
three million dosage units. 

3 See the discussion of Part A of this title. '" 
4 The necessarily limited Federal role, which will in most situa~I.ons be d.Irected at cases .m

volving organized or sophisticated crime activity, diversions tI:> facIlitate maaoD~Ag traifi~rng 
or other aggravating factors, is indicated by the fact that for every FBI an agen, ere 
are approximately 44 State and local law enforcement officers. 
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the Control Substances Act (21 U.S.C. 841-852) by adding a new 
section 413 proscribing robbery and burglary of a pharmacy or of a 
person registered under section 202 of the Act (21 U.S.C. 822) as a 
manufacturer, distributor, or dispenser. 

Subsection 413(a)(1) proscribes the taking by force and violence 
or by !ntimidation, from the person or presence of another, of any 
materIal, compound, mixture or prescription containing a con
trolled substance, belo~ging to, or in the care, control, custody, 
mana~ement. or posseSSlOn of any pharmacy or of a person required 
to reglster Wlth the DEA under 21 U.S.C. 822. Attempted robberies 
are also covered. 

Subsection 413(a)(2) proscribes entering the pr~mises of a phar
macy or of a person registered with the DEA under 21 U.S.C. 822 
~th inteIl;t ~o steals any material, compound, mixture or prescrip
tlOn contamlng any controlled substance. Attempted burglaries are 
also covered. Although intended primarily to cover burglaries of 
business premises, the subsection is also designed to COver the bur
glary of a residence of a DEA registrant if carried out with the 
intent to take controlled substances thought to be therein. 

TJ;1e penalty for pharmacy or registrant burglary in violation of 
sectlOn 413(a) is a fine of up to $5,000 and imprisonment for up to 
five years. In recognition of the fact that robbery often presents a 
more direct threat to human safety and life, the penalty for phar
macy or registrant robbery in violation of section 413(a)(1) is a fine 
of up to $.5,000 and at least five years in prison. Subsection 413(a)(1) 
al~o proVldes that the punishment for a violation of subsection (a) 
(~nther the r?bbery or .burglary provisions) after a previous convic
tlOn under eIther sectlOn 413, or under section 406 (21 U.S.C. 846) 
for a conspiracy to violate section 413, shall extend to a fine of up 
to $10,000 and imprisonment for at least ten years. Thus, a person 
convicted. of a second pharmacy or registrant burglary (or pharma
cy or reglst~ant burglary following a previous conviction of phar
macy or reglstrant robbery) would be subject to the ten year mini
mum mandatory sentence. 

Sub~ection 413(b) provides for increased punishment for whoever 
commIts or attempts pharmacy or registrant robbery or burglary in 
violation of subsection (a) and in the course of the offense assaults 
any person, or puts in jeopardy the life of any person by the use of 
a dangerous weapon or device. The punishment for such an aggra
vated offense extends to a fine of at least $10,000 and at least ten 
years of imprisonment. The fine is increased to up to $20 000 and 
the term of imprisonment is increased to at least twenty years for 
a conviction after a previous conviction under section 413 or under 
sect~on 406 (21 U.S.C. 846) relating to a conspiracy to violate the 
sectlon. 

Subsection 413(c) provides for further increased punishment for 
anyone who .co~mits. or attempts pharmacy o~ registrant robbery 
or burglary In vlOlatlOn of subsectlOn (a) and In the Course of the 
offense kills or maims 6 another person. The punishment for such 

1\ The Committee intends that "steal" be construed, as in other contexts in which that term is 
use? in Federal criminal statutes, to reach all forms of theft, not only common law larceny. See fg'8Urd States v. Turley, 352 U.S. 407 (1957); Bell v. United States, -U.S. -(decided June 13, 

G The Committee intends the concept of maiming to refer to the offense in 18 U.S.C. 114. 
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an aggravated offense is at least twentr years of. imprison~~nt. 
The punishment for such offen.se folloWIng a preVIOUS COI?-VIctIon 
under section 413, or under section 406 (21 U.S.C. 846) relating tID a 
conspiracy to violate the section, is at least forty years of imprison-
ment. 

Subsection 413(d) provides that the imposition or execution of 
any sentence under the section (including a sentence under subsec
tion (a) of a non-mandatory nature) shall not be suspended and pro
bation shall not be granted. 

Subsection 413(e) defines the term "pharmacist" as any person 
registered in accordance with the controlled Substances Act for th~ 
purpose of engaging in commercial activities involving the dispens
ing of any controlled substance to an ultimate user pursuant to the 
lawful order of a practitioner. Although the term "pharmacist" is 
not used in the new section 413-the Committee having substituted 
the term pharmacy-a pharmacy is to be construed as meaning a 
place where one or more pharmacists are regularly employed. It is 
not necessary for a violation of the section that a pharmacist be 
present. For example, a person would .violate se~tion 413(b) if he 
pointed a gun at a teen-age clerk working alone In a pharmacy at 
night in an attempt to obtain controlled substances. 

Finally Part 0 makes a change in section 406 of the Controll~d 
Substanc~s Act (21 U.S.C. 846) dealing with attempts and cODspir
acies. The section is changed to provide that a conspiracy relating 
to a violation of the new section 413, after a previous conviction for 
an attempt or conspiracy to violate the section, or after a previous 
conviction of a completed offense in violation of the section, is pun
ishable by the same punishment provided for a second conviction 
for a violation of section 413. In other words, a person who has pre
viously been convicted under this section of the burglary of a regis
tered manufacturer and who then is convicted of conspiracy to 
commit pharmacy robbery in which someone is killed ill violation 
of section 413(c), would be subject to imprisonment for at least 
forty years, as opposed to only twenty years if he had not had the 
previous conviction. The cross-reference in section 406 to an at
tempt in violation of section 413 is superfluous in light of the fact 
that section 413 itself contains attempt provisions in all necessary 
subsections. 

TITLE XI-SERIOUS NONVIOLENT OFFENSES 

Title XI consists of a group of miscellaneous nonviolent crime 
amendments divided into nine parts. In summary, they relate to 
child pornography (Part A); warning the subject of a search (Part 
B); Federal program fraud and bribery (Part C); counterfeiting of 
State and corporate securities and forging of endorsements or sig
natures on United States securities (Part D); receipt of stolen bank 
property (Part E); bank bribery (Part F); bank fraud (Part G); pos
session of contraband in prison (Part H); and livestock fraud in in
terstate commerce (Part I). 

PART A-CHILD PORNOGRAPHY 

1. In general 
This provision of S. 1762 is identical to S. 1469 which was report

ed by the Committee on June 16, 1983, and was passed by the 
Senate on July 16, 1983. 1 

The current Federal law to combat the sexual exploitation of 
children-18 U.S.C. 2251-2253, and 2423-were enacted on Febru
ary 6, 1978,' in the Protection of Children Against Sexual Exploita
tion Act of 1977.2 Oversight hearings on the scope of the problem 
and the Department of Justice enforcement program under thes'e 
statutes were held November 5, 1982,3 and April 1, 1982.4 Follow
ing a Supreme Court case that held the obscenity standard was not 
constitutionally required with respect to child pornography,5 bills 
were introduced to broaden the Federal law. 6 Legislative hearings 
were held on the subject in December 1982.7 As noted, S. 1469, as 
reported, and this title emerged from this consideration of the na
tional problem of sexual exploitation of children. 

The clandestine nature of the child pOnlography industry pre
cludes the availability of actual statistics on the number of chil
dren who are used in its production. Experts, however, estimate 
that the numbers range from the thousands to the hundreds of 
thousands. The 1977 Act (codified at 18 U.S.C. 2251 et seq.), with its 
requirement that material be produced for commercial purposes, 
served to deter large commercial producers. As a result, most of 

1 See S. Rept. No. 98-169, 98th Cong., 1st Sess. (1983). 
2 Public Law 95-225; see S. Rept. No. 95-438, 95th Cong., 1st Sess. (1977); H. Rept. No. 95-696, 

95th Cong., 1st Sess. (1977); Protection of Children Against Sexual Exploitation, Hearings Before 
the Subcommittee to Investigate Juvenile Delinquency of the Committee on the Judiciary, 
United States Senate, 95th Cong., 1st Sess. (1977). 

3 Exploitation of Children, Hearings Before th~ Subcommittee on Juvenile Justice of the Com
mittee on the Judiciary, United States Senate, 9'lth Cong., 1st Sess. (1982). 

4 Exploited and Missing Children, Hearings Before the Subcommittee on Juvenile Justice of 
the Committee on the Judiciary, United States Senate, 97th Cong., 2d Sess. (1982). 

5 See New York v. Ferber, 102 S. Ct. 3348 (1982). 
6 See S. Rept. No. 98-169, supra note 1 at 5. 
1 Child Pornography, Hearings Before the Subcommittee on Juvenile Justice of the Committee 

on the Judiciary, United States Senate, 97th Cong., 2d Sess. (1982). 
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the initial production today consists of videotapes and still photo
graphs, produced by individuals for their own use. The material 
thus produced is then shared and traded by the producer with 
other pedophiles. 

Frequently, this material produced for private use is pirated by 
commercial distributers. Consequently, the Federal agencies in
volved in enforcement of the Act, the Justice Department, the Fed
eral Bureau of Investigation, the Postal Service and the United 
States Customs Service, agreed that the requirement that material 
be produced of distributed for a commercial purpose greatly 
hinders prosecutions. Their enforcerilent statistics bear this out. 

At the April 1, 1982, hearings before the Subcommittee on Juve
nile Justice the Department of Justice testified that since 1977, 
under all available obscenity statutes, 47 people had been indicted 
for distribution of material depicting minors. Forty-three of these 
people had been convicted, none were acquitted, and charges 
against three were pending because they were foreign nationals in 
countries with no extradition treaties.s However, because a com
mercial purpose must be shown for prosecution under the Federal 
child pornography laws but not under other Federal obscenity stat
utes (18 U.S.C. 1461, 1462), only 17 of these defendants were indict
ed under the tougher child pornography laws. 9 

At the same hearing, the FBI testified that at the request of both 
private citizens and other law enforcement agencies, the Bureau 
initiated 482 investigations under 18 U.S.C. 2251-2253 and 2423 
(transporting minors for purposes of prostitution). These investiga
tions resulted in eight complaints and four informations being filed 
and 33 indictmeJ}ts being returned. The FBI also confirmed that al
though TIlOSt child pornography was produced for private use, it 
was frequently pirated for reproduction and distribution by com
mercial operators. 1 0 

This provision would address this problem by deleting the re
quirement that production and distribution be done for a commer
cial purpose. 

On July 2, 1982, the Supreme Court upheld a New York Statute 
that prohibited the distribution of non-obscene works which depict
ed minors engaged in sexually explicit conduct. 1 i In rejecting the 
claim that the statute infringed on the First Amendment, the 
Court found that when children are involved, States can restrict 
even non-obscene materials because the State's interest in protect
ing the physiological, emotional, and mental health of children su
percedes First Amendment considerations. 

'When the Protection of Children Against Sexual Exploitation 
Act was considered by the Senate in 1977, it was unclear whether 
proof of obscenity would be constitutionally required before an in
dividual could be prosecuted for the distribution of child pornogra
phy. In order to avoid a potential invalidation of the law on First 
Amendment grounds, the Act, as it emerged from the House-

8 See Exploited and Missing Children Hearings, supra note 4 at 18, 28-29. 
9 Id. at 22-23, 29. 
I°Id. at 37 40. 
11 New York v. Ferber, supra note 5. 
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Senate Conference, outlawed 0 1 th d' . . 
rials depicting children in sexu nIl e I ~S~:IbutlOn of obscene mate-

It is impossible to t'f a y exp ICI conduct. 
~ent on Federal pros~:-t~o~~ ~f~ effect o~ this obscenity require
Ity requirement can serve ~ IS. C ear~ owever, that an obscen
where the material at issue c an ~mpedlme~t to .conviction, even 
cO!lduct by children. Robert pft~ta,ln~ gr~phIC depIctions of sexual 
mI~tee on Juvenile Justice is ill e~ s t~stlI~on~ before the Subcom
ChIef of the Appeals Bureau Ustra IV~ 0 .thiS. Mr. Pitler, who is 
Manhattan, and is the attorne for the DIstrICt Attorney's Office of 
State of New York testified thIt:~2ho argued the Ferber case for the 

. *. * * The deterrent value of a statutor b 
Ity IS ~ffectively undercut by the diffi It' y .an on obsc~n
obscenIty cases successfully Th ICU d~S In p:ose~utIng 
proAecution of obscenit ar' e sal1"l:e Ifficultles In the 
disseminating material: de e. ~:esent In a prosecution for 
dren when a SUcce f I pIC In~ sexual conduct of chil
obscenity of those ~~t~ri~~secutlOn tUrns on proof of the 

di~?nfsTe~ b~~~~::et~:t~~~ent effect of o~sceI?-ity laws ifJ 
and its application to parti~~!Pt of ob~cenlty IS complex, 
s~derable delicacy, resting oft:r casesh.lsha

l 
matt~r of c~>n-

ria * * * n on Ig y elUSIve crIte-
Indeed, in the Ferber c . ts If 

charged with two c . ase 1 e., the defendant was 
the films sold wer:I:~~e~~e Th wh~hh reql;lired :proof that 
quire proof of obscenit D Ii' e 0 er crIme dId not re
films were disgusting y ~d e~£e c?unsel agreed that those 
that they would well find th enSIve and .told the jurors 
called for an acquittal of the e ~lms {ep~SIVe, but still he 
prosecution failed to prove th 0 fliceni y c arge because the 
ent interest of the particular ~ 1 ms .~pp~~ed to the pruri
~cutor. And the jury then acqu'~~~ IFenbIIed by the pros
Ity charge. 1 e er er on the obscen-

The testimony before the Subco' . 
the conclusion that the child hmI~tee une9ulvocally SUpports 
pornography suffer harm 13 Ben w 0 ecome mvolved with child 
settled. the obscenity question :hfsuse t~e. Supreme Court has now 
obscenIty requirement from the dP~oYbsI~n of S. 1762 remOV~il the 
the protection Federal law can offe 1St r~h IN on ?ff~nse .to maximize 

Removal of the obscenit re . roe atlOn s children. 
as a wholesale bar to e!er qu~r~ment does not, however, operate 
Court in the Ferber case notid: E-Ict,ure of an <:i.irciothed child. The 

There are, of Course lim' t th 
nography which like' obsc~~i~n. e category of child por
Amendrnent. As' with all Ie .), ~~ unprote,cted by the First 
the conduct to be adequat~~ adlO~ 1~ tglS sensitive area, 
State law, as written e Ine y . th~ applicable 

or authontatIvely con-
12 See Child Pornogra h H . 
:: See, e.g., id at 120-fa{(S~~~:~rn't s:flli j~ 7 a~ ~06-107. 

New York v. Ferber, supra note 5 at 3358. 0 n Ddhngham). 
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strued * * * The category of "sexual conduct" proscribed 
must also be suitably limited * * * 

The bill complies with this requirement by specifically detailing 
the prohibite:d conduct as actual or simulated: 

(1) sexual intercourse; 
(2) bestiality; 
(3) sado-masochistic abuse; 
(4) masturbation; or 
(5) d:si,lay of the genitals or pubic area for the purpose of 

arousing or inciting sexual desire. 
Thus, for example, the parent who takes a picture of a child in 

the bath, the National Geographic photographer filming a primi
tive tribe, or the publication of a medical text which includes pic
tures of nude children would not fall within the prohibition of this 
provision. Conversely, the statute would apply when the prosecu
tion could prove that a defendant photographed nude children for 
the ~urpose of distributing those photographs to pedophiles who 
would be sexually aroused by the material. 

2. Provisions of the bill, as reported 
Section 1101 sets out congressional findings that child pornogra

phy is a national industry, that thousands of youth are exploited 
by the production and distribution of child pornography and that 
the use of children as subjects of pornography is harmful to the 
children and to society. 

Section 110.2 rearranges and amends the provisions of the United 
States Code (18 U.S.C. 2251-2253) which prohibit the use of chil
dren in pornography and adds three new sections to chapter 110. 

Section 2251 defines terms tided in the chapter, and makes the 
following alteraticls from those definitions set forth in the section 
currently designated as 18 U.S.C. 2253: 

(1) "minor" is defined as any person under age eighteen (cur
rent law is sixteen-18 U .S.C. 2253(1)); 

(2) "(for the purpose of sexual stimulation)" is stricken from 
the current description of sado-masochistic abuse at 18 U.S.C. 
2253(2)(D); 

(3) "lewd exhibition of the genitals or pubic area of any 
person" in 18 U.S.C. 2253(2)(E) is replaced with "a display of 
the genitals or pubic area of any person for the purpose of 
arousing or inciting sexual desire"; 

(4) "stimulated" is defined for the first time to clarify that 
only that stimulated conduct which creates an explicit appear
ance of prohibited sexual conduct is encompassed; and 

(5) "producing" is redefined to elimi'1ate the qualification 
that the product be for pecuniary profit. 

Section 2252 recodifies 18 U.S.C. 2251 with amendments to sub
section (e) to increase the fine for a first violation from $10,000 to 
$75,000 and from $20,000 to $150,000 for a second violation. 

Section 2253 recodifies 18 U.S.C. 2252 and changes it by-
(1) eliminating the commercial purpose requirement from 

the distribution and receipt offenses. Instead, S. 176~~ makes il
legal any interstate transportation, mailing, shipment, receipt, 

-----~ -------------~---
-------------------~ 
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sale or distribution of mater· 1 h· . 
in sexu:=tllr explicit conduct; Ia w Ich VIsually depicts minors 

(2) elImInating from the di t·b . 
requirement that material ~~~ ~tIO;n a;If receipt offenses the 
sexually explicit conduct be bC VIS; y depIcts minors in 
ment is retained only for 0 tsc~ne. h~ obscenity require
depict s~x~.lally ,explicit condu:~ enals whICh do not visually 

(3) raISIng the fi fi ' . 
$75,000; and ne or a first VIolation from $10,000 to 

(4) providing for a $250 000 fi 
Section 2254 as added b '. me for organizations. 

chapter 110 that establish~s t~I~!~~t Ii ~~:r:tirelY new section to 
sons convicted under the ch Ina 0 ~Iture remedy for per
person convicted of violati apter. T~~ sectIOn provides that an 
f~it to the United States ~ anr rroVIsIOn o~ section 2252 shall fo!
vIOI:=ttion of the section or y a~n efe~t acqu!red or ~aintained in 
agaInst, 0: property or contract~al nrie~:t fill, sec'l:lrlty of, claim 
SOurce of Influence over an t . go. any kind affording a 
operated~ controlled CO~ducre~n erprlse. vyhICh he has established 
in viol~tion of sectio~ 2252. ' or partIcIpated in the conduct of, 

SectIOn 2255 as added b thi . 
chap.ter 110 to establish a c1vil f~rTe~rt IS another n~w section to 
prOVIdes that any material prod d ure remedy. This new section 
cei,:ed in violation of chapter 110 uce d transported, shipped, or re
derIved from any proceeds obt . 'd~ any p~ope:ty constituting or 
shall be forfeited. alne rom a VIOlatIOn of the chapter 

This bill adds a final n t· ' 
that the Attorney Gene~:i s:~ Ion 225~ to. chapter 110 to require 
number of cases and co . t· port perIOdIcally to Congress the 
the dollar amount of any ~e~~~s ~r?tugdht under s~ction 2252 and 

Oriel e under sectIOn 2254. 
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PART B-W ARNING THE SUBJECT OF A SEARCH 

1 In general and present Federal law . f . 
. . . d fI r a new type of obstructIon 0 JUS-
This part of title XI pr0"t ;~ USC 2232 it is a misdemeanor to 

tice offense. Unde: dIrren h b 'a 'l~w enforcement officer by re
impair an auth?rlze sJa~c .: the property that is the object ?f 
moving, conceahng, or es roy! ~ts . ure However neither thIS 
the search in order t~ t~ven~. 1 o~j~stiC~ offenses,~ prohibit one 
section nor the ge~era 0 :h:~c I~~on that his property is ab?,ut to 
person from warnmg ano h Pth t the latter person can himself 
be the subject of ~ s~arc tfO l~cal policeman attempted to warn 
remove or destroy It. ecen ya rrant to search his house had 
a narcotics deal~r that a Fe~eralc::duct could not be successfully 
been issued. ThIs reprehensiblef p t B to close this unwarranted 
prosecuted. 2 It is the purpose 0 ar 
gap in present statutory law. 

2. Provisions of this bill, as reported 18 USC 2232 
Part B of title XI adds anew h P~~i~:wl!dge that ~ ~earch 

making it an offense for a :perJon, . arkely to occur, to give notice 
or seizure has b.een au~horlZe ~r ~~stble search or seizure to any 
or atteI?pt to give notIcet ~~ t~ulhorized seizing or securing of any 
person In order to preven eA' lation is made a felony pun
person, goods, or other pro:perty: ~~d a fine of $10,000. This pen
ishable by ~p t? five years ~ PrlS~inQ" misdemeanor offense in 18 
alty level IS hig~er t~an t e eX! b (5 destro ing or removing the 
U .S.C. 2232 fo: Impe~Itng ta s~tahrcA.~e ygeneral ~bstruction of justice 

rt but IS consis en WI " d t prope y, 8 USC 1503 1505 covering analogous con uc . statutes, 1 ... , , 

118 U.S.C. 1503, 1505, 1512-1515. Cir 1982). Brown involved a pros~ution under 
2 See United States v. Brown, 688 F.~d 596.(9th de the due administration of justIc~. ~h~ court 

18 USC 1503 for corruptly endeavonng to Impeh I fforts to interfere with a JudIcIal pro
of ap~ais held, however, that that statute reac es on y e 

ceeding. (368) 

---~-~---~-----------

PART C-PROGRAM FRAUD AND BRIBERY 

1. In general 
This part of title XI is designed to create new offenses to aug

ment the ability of the United States to vindicate significant acts of 
theftt fraud, and bribery involving Federal monies that are dis
bursed to private organizations or State and local governments pur
suant to a Federal program. The proposal is derived from S. 1630, 
the Criminal Code Reform Act of 1981 approved by the Committee 
in the 97th Congress. l 

2. Present Federal law 
As indicated, this part of title XI covers both theft and bribery 

type offenses. With respect to theft, 18 U.S.C. 665 makes theft or 
embezzlement by an officer or employee of an agency receiving as
sistance under the Job Training Partnership Act a Federal offense. 
However, there is no statute of general applicability in this area, 
and thefts from other organizations or governments receiving Fed
eral financial assistance can be prosecuted under the general theft 
of Federal property statute, 18 U.S.C. 641, only if it can be shown 
that the property stolen is property of the United States. In many 
cases, such prosecution is impossible because title has passed to the 
recipient before the property is stolen, or the funds are so commin
gled that the Federal character of the funds cannot be shown. This 
situation gives rise to a serious gap in the law, since even though 
title to the monies may have passed, the Federal Government 
clearly retains a strong interest in assuring the integrity of such 
program funds. Indeed, a recurring problem in this area (as well as 
in the related area of bribery of the administrators of such funds) 
has been that State and local prosecutors are often unwilling to 
commit their limited resources to pursue such thefts, deeming the 
United States the principal party aggri~ved. 

With respect to bribery, 18 U.S.C. 201 generally punishes corrupt 
payments to Federal public officials, but there is some doubt as to 
whether or under what circumstances persons not employed by the 
Federal Government may be considered as a "public official" under 
the definition in 18 U.S.C. 201(a) as anyone "acting for or on behalf 
of the United States, or any department, agency or branch of Gov
ernment thereof, including the District of Columbia, in any official 
function." The courts of appeals have divided on th~ question 
whether a person employed by a private organization receiving 
Federal monies pursuant to a program is a "public official" for pur
poses of section 201. The issue is due to be decided soon by the Su-

1 See, e.g., sections 1731 (Theft) and 1751 (Commercial Bribery) of S. 1630 and the discussion at 
pages 726 and 803 of S. Rept. No. 97-307 (97th Cong., 1st Sess.). 

(369) 
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C 
t 2 at least in the context of the particular HUD pro-

preme our, . 3 
gram involved In that case. 

3 Provisions of the bill, as reported 
. . 666 to title 18 United States Code. 
Part C adds a new. section eral crime for a~ officer, employee or 

Subsection (a) ma~es ~t a Fed f a State or local government agency 
agent of an organizatI?n or 0 f $10000 per calendar year pursu
that receives benefits In ex:es~ 0 I e~bezzle obtain by fraud, will
ant to ~ Federal proram. to ~:~nglY con~ert without authority 
fully mIsapply or ot erWIse re The offense is punishable by up 
property valu~d at .$5,000 0; m~n~ of up to $100,000 or twice .the 
to ten years In prIson an . a . violation of this section, whIch
value of the property obtaln,~d In t" "organization" "government 
ever is" greaJefcio~~~' ~::~efi~~dn in' subsection (d) ~nd re~Fuird n1 
agency, an. . Th C 'ttee intends that the term e era 
further e~phca~lOn. e omm~ntract a subsidy, a loan, a guar~n-
program InvolVing a f;n\ a c of Federal assistance" be construed 
tee, insuranc~, or ano. er orm se of this section to protect the 
broadly, consIstent With the ¥urpo distributed through Federal 
integrity of the t~a;: ~um~ °an~~~elue influence by bribery. Ho~; 
programs from e, r~u 'r . t d The term "Federal program 
ever, the concept is n~ u:r;. ~m: :p~cific statutory scheme autho.r
means that there mus eXIs. - t mote or achieve certaIn 
izing the .Fe~eral assistance In orW:de~a1r~ontract or disbursement 
policy obJectlves. Thus, no~ e;ery . mple if a government agency 
of funds would be covere. or exa . 't:> ui ment from a suppli
lawfully purchases more tha:n $10,~00 In ~q k~ a theft of $5,000 or 
er, it is not the inte~t of thI~e~~t~ri~~. Ttais, however, the inte:r;.t 
n.lore from the sUPdplibe~ba Fe. situations of the types involved In 
to reach thefts an rl ery In 't d h . 
the Del Taro, Hinton, and Mosley cases CI e erem. 

2 S U't d States v Hinton 683 F.2d 195 (7th Cir. 1982), cert. granted sub nom. Dixon v. 
ee nt e . , 5279 d 82-5331> 

United States - .U.S. - (1982) (Nos. ?2- 3tF.2d 659 (2d Cir. 1976) and Unite~ States v. Del 
3 Contrast Untted Sta~es v. Loschu~VJ 123 us 826 (1975), reaching the OPPOSIte result ru: to 

Taro, 513 F.2d 656 (2d CIr.), cert. ~e~lle. .' ~ from another HUD program. See also Untted 
the bribery of certain persons admICX:lSt~91~1 f.un~lving bribery by a State administrator of funds 
States v. Mosley, 659 F.2d 812 (7th Ir. mv 
from the CETA program). 

PART D-COUNTERFEITING OF STATE AND CORPORATE SECURITIES AND 
FORGING OF ENDORSEMENTS OF SIGNATURES ON UNITED STATES SE
CURITIES 

1. In general and present Federal law 
Part D of title XI addresses two distinct problems involving secu

rities crimes. The first, derived from S. 1630 as reported in the 97th 
Congress,l concerns the creation of a new offense for counterfeiting 
the securities of State and local governments or of corporations; 
the second would remedy a gap in existing statutes relating to the 
forging of endorsements on United States securities. 

Present Federal law is inadequate to combat widespread fraud 
schemes involving the use of counterfeit State and corporate securi
ties. As was first documented several years ago in hearings before 
the Senate Permanent Subcommittee on Investigations,2 the use of 
these securities as collateral for loans and other illegal purposes is 
widespread and has a serious detrimental effect on interstate com
merce. Moreover, these crimes commonly reach across State bor
ders, and thus local officials are generally unable to cope with 
them. 

With respect to the forging of endorsements on United States se
curities, violations involving forgery of endorsement or fraudulent 
negotiation of a Treasury check or bond or other security of the 
United States are sometimes successfully prosecuted under 18 
U.S.C. 495. That statute was not, however, drafted to deal specifi
cally with government obligations, but instead expressly covers 
deeds, powers of attorney, and contracts. The basis for using sec
tion 495 to prosecute violations with respect to government securi
ties is the provision therein which punishes the forgery or alter
ation of "other writings". 18 U.S.C. 471 and 472 are concerned spe
cifically with forgery and uttering: forged obligations or securities 
of the United States. However, these sections apply to forgery of 
the security, not forgery of endorsements. 

Because section 495 was not drafted to deal with obligations of 
the United States, many of the variations of offenses involved with 
the forgery of obligations are not included within that section and 
cannot otherwise be prosecuted under Federal law. For example, it 
is currently possible for' a thief to steal a Treasury check endorsed 
by a payee, endorse his own name and obtain the proceeds, and not 
violate section 495. In addition, it is possible for a thief to steal one 
or more government checks or bonds from the rightful owner and 
sell them to a middle man and not violation section 495. 

1 See S. Rept. No. 97-307, pp. 780-781. 
2 Organized Crime; Securities Thefts and FraucUl, Hearings before the Permanent Subcommit

tee on Investigations of the Committee on Government Operations, United States Senate, 93rd 
Cong., 1st Sess., Part 1, pp. 123-136. 
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2. Provisions of the bill, as reported 
Part D would add a new section 510 to title 18, United States 

Code, proscribing the making, uttering, o~ possessio~ .o~ a counter
feited or forged security of a State or pohtIcal subdIvIsIOn thereof, 
or of an organization, with intent to deceiv~ another p~rson, or.ga
nization, or government. It would also penalIZe t.he makIng, r~ceIpt, 
possession, sale or transfer of an implement desIgned 0:r: part.lCular
ly suited for the making of a ~ounterfeit or for~ed security WIth the 
intent that it be so used. In eIther case, a convICted offender would 
be liable for imprisonment of up to ten years .a?d a $250,000 fine. 

The section also contains elaborate definItions of the terms 
"counterfeited", "forged", and "security", as well as "organization" 
and "State". The first three definitions are taken from the I.:!ounter
feiting and forgery subchapter of S .. 1630~ the Criminal Code reform 
legislation approved by the commIttee m the 97th Congress, and 
the Committee Report thereon should be consulted. . 

Part D would also add a new section 511 to title 18, UnIt~d 
States Code, to proscribing the forging of any endorse.ment or ~Ig
nature on a security of the United States, or the passIng, uttermg 
or publishing of any such security bear~ng a forged endorsement .or 
signature, with intent to defraud. Se.ctIOn 51~ would a~so penalIZe 
whoever buys, sells, exchanges, receIves, delivers, retains, or con
ceals a stolen United States security or one that bears a forged en
dorsement or signature knowing that the security is stolen or bears 
such an endorsement. Violations would be punishab.le by up to ten 
years in prison and a $250,000 fine, except that if the face v~ue of 
the security did not exceed $500, the offense would be punIshable 
as a misdemeanor by imprisonment of up to one year an~ a fi~e of 
$1,000. The term "for~e" is defined. in a m~ner substant~iely I~eI}; 
tical to its definition In the precedmg sectIOn. The term sec~rIty 
is defmed to incorporate the definition in the preceding sectI<;m as 
well as an "obligation of the United States", a term defined In 18 
U.S.C.8. h . 

This proposal would make it possible to prosecute bot forgerIes 
of endorsement and related crimes involving obligations of the 
United States under one section. It would greatly assist the S~cret 
Service, which has the primary jurisdiction to ~nvestigate crI~es 
involving securities of the United. States and ~hich would hav~ Jt;
risdiction with regard to new sectIOn 511 by VIrtue ?f th~t Se?tIOn s 
amendment of 18 U.S.C. 3056(a) to include such vlOla~IOns m th~ 
list of enumerated sections for which the Secret SerVIce has Pri
mary resp?nsibil.ity. ~ However, .t~i~ proyision is not inte~ded to re
distribute InvestIgative responsIbIlIties m any way. S:peClfi.cally, ~or 
example, the United States Postal Se:vice would reta~n. prImary JU
risdiction to investigate thefts of UnIted States securIties from the 
mails. 

3 Senators DeConcini and Denton have introduced legislation substantively very similar to 
proposed new section 511. See S. 1558 and S. 1710, 98th Cong., 1st Sess. 

--------~----------

PART E-RECEIPT OF STOLEN BANK PROPERTY 

1. In general and present Federal law 

This Part ( .. f title XI is designed to remedy a flaw in current 18 
U.S.C. 2113(c). That statute punishes whoever receives, possesses, 
conceals, sells, or disposes of any property "knowing the same to 
have been taken from a bank, credit union, or any savings and 
loan association" in violation of the preceding subsection which 
proscribes theft from such fmancial institutions. The problem is 
that, in requiring knowledge that the property was taken "from a 
bank" or other federally insured institution, the section is unduly 
generous to wrongdoers. It does not permit a successful prosecution 
in cases in which the proof is overwhelming that the defendant 
acted cUlpably in that he possessed property he knew had been 
stolen but where no evidence exists to show that he knew it had 
been stolen "from a bank". Normally, it should not be necessary to 
prove scienter as to what is essentially a jurisdictional fact-here, 
that the property was stolen from a bank; and the inclusion of this 
gratuitous element in section 2113(c) has occasionally resulted in 
the unwarranted exoneration of the knowing receivers of stolen 
property.l 

2. Provisions of the bill, as reported 

Part E rewrites 18 U.S.C. 2113(c) making only one substantive 
change. In place ·of the existing requirement of knowledge that 
property was taken "from a bank", the bill requires only proof of 
knowledge that the property "has been stolen". Thus, it closes the 
loophole under which certain knowing receivers of property stolen 
from a bank have escaped conviction. 

I See, e.g., United States v. Kaplan, 586 F.2d 980 (2d Cir. 1978); United States v. Tauoularis, 
515 F.2d 1070 (2d Cir. 1975). 
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PART F-BANK BRIBERY 

1 In general . 'th 
. . d d . the statutory law dealIng WI 
This part reVlses an SO ~!nlZe215 and 216 of title 18 presently 

bribery of ban~ officers. e~ I?nS or gifts by bank employees for 
cover the receIpt of commISSI?nS uate unduly complex, and ob-
procu~g loans, but t~ey Fare ~~:!~le these sections do not reach 
solete In many respec s. or all insu~ed credit unions, or member 
bribery of employeei.ff feder y Bank System such as savings and 
banks of the Federa orne oan. com ani~s -The bill combines 
loan .associa~ions'2~5 of ~~~ ~~l:~!g up fo dat~ the list of covere~ 
existmg sectIons an . rovements including the prohI
institutio~s ~nd to ma~~ othilir ~~ayments ;nd an increase in ap
bition of Indire~t as we as rec was contained in S. 1630, the 
plicable penc:.ltles£ The b )loposa~ved by the committee last Con-
~!:~~~d~~i~:S °r:m iegi:r!tfon introduced a decade ago. 

2 

2 Present Federal law . f 
. . I b 'b pects of Federal regulation 0 

As noted the commerCIa rl ery as d' 18 USC 215 and 
the bank.i.dg industry are currently covere In ... 

21tnder 18 U.S.c.. 215, th~ officers, efu~lVeed:;ain~e~~~rtti~:!~: 
the depo~its of WhI~h a:se :~~= ~fher specified financial ~stitu
~~~o~~~~npr~bited from stipulating for, receA~:g, 00: ~!;~~~ri;~ 
recei~e anything of value from any pers0:t;t;, ~ the crlver or for 

. endeavoring to procure, J.or o~ . . 
"for procurmg or t' or renewal of loan or substItu-
anyone else, "any loan or ex enSlOn d' unt or acceptance of any 
tion of security, or ~e iurct1~e ofrex~~~~ge by" any such bank or 
K~;:~i~t~s~ft~:io~. eThe o~e~alty is imprisonment for up to one 

year. . t t'" .J __ ~ not reach the bribe offeror, but 
Significan~l~, this s a ULe. uU~:lthou h the offering party can be 

only the recIpIent of }h:hbrI~d! g andgabetting or conspiracy stat
punishe~ by mean~ 0 b e ~eid to punish receipt of a gift for p~o
ute~. ThIS statute fu ege~ the loan was completed before the .gIft 
curIng a loan e-yen 4 ou f the inclusion of the term "stIpu
or fee was recelved

l
· Bbecause °strued to proscribe the action of a 

1 t f ". t has a so een con .' 1 a es or, 1 h t' ltd that a commission for obtaInIng oan 
bank officer W

k 
bO s 11ldu ta e third party. The court found that Con

from the ban e pal 0 a 

1 See S Rept. No. 97-307, pp. 796-797. 
2 H.R. 6531 and S. 14~8, 9.3rd.Cong., 1st.~:d. (Ii7.3)termediate credit bank" and a National Ag-
3 The other specified institutions are a era In 

ricultural CreditT9<>:podrSattiOtn. 278 F 2d 836 (9th Cir. 1960). 
4 See Ryan v. umte a es, . 
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gress' purpose under this statute was to protect the deposits of Fed
erally insured banks by preventing unsound and improvident loans 
to be made from such banks and that it was thus immaterial who 
received the commission. 5 

18 U.S.C. 216 is a somewhat broader statute that reaches pay
ments made to "employees and officials of Federal land bank insti
tutions and small business investment companies. It punishes by 
up to one year in prison whoever, being an employee or official of 
the type described above, "is a beneficiary of or receives any 
fee * * * or other consideration for or in connection with any 
transaction or business of such association or bank, other than the 
usual salary or director's fee paid to such officer-or employee for 
services rendered." This statute also penalizes whoever causes or 
procures a Federal land bank institution or small business invest
ment company to charge or receive any consideration not specifi
cally authorized. 

Experience under this statutory scheme has led to the conclusion 
that the above laws are inadequate and obsolete because they nei
ther (~over all of the individuals or institutions that should be cov
ered Kwr aU of the activities that should be illegal. As a result the 
Committee has endorsed the instant legislation that would combine 
18 U, f.tC. 215 and 216 into a single statute, punishing both bribe 
offer,,;,rs or givers and bribe recipients, and expanding the institu
tions (,~overed to include every financial institution the transactions 
of which the Federal Government has a substantial interest in pro
tectL'lg against undue influence by bribery (e.g., in addition to 
those presently covered under 18 U.S.C. 215 and 216, any member 
of th~::. F'ederal Home Loan Bank System and any Federal Home 
Loar:1 Bank; any institution the deposits of which are insured by 
the :'tI'ederal Savings and Loan Insurance Corporation; any credit 
unics"'" the deposits of which are insured under the Federal Credit 
Union Act of 1934, as a::aended, etc.). 

3. Provisions of the bill, as reported 
Part F rewrites 18 U.S.C. 215 and repeals 18 U.S.C. 216. New sec

tion ~n5(a) is recast broadly to prohibit whoever} being an officer, 
director, employee, agent, or attorney of any fmancial institution, 
bank holding company, or savings and loan holding company) di
rectly or indirectly aSks, demands, exacts, solicits, seeks, accepts, 
receives, or agrees to receive anything of value, for himself or any 
other person other than such financial institution, from any person 
for or in connection with any transaction or business of such finan
cial institution. The phrase "in connection with any transaction," 
etc. adopts the comprehensive style of current 18 U.S.C. 216 rather 
than the narrower method used in present 18 U.S.C. 215 to list the 
specific kinds of transactions reached. Also, the new section clearly 
proscribes the receipt of anything of value for a third person, thus 
carrying forward the interpretation in the Lane case, supra. Sub
section (c) defines the terms "financial institution," "bank holding 
company" and "savings and loan holding company" to include all 
the types of federal financial institutions as to which there exists a 
stro~g federal interest to safeguard the transactions against undue 

15 See United States v. Lane, 464 F.2d 593 (8th Cir.), cert. denied, 409 U.S. 876 (1972). 
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influence by bribery. Subsection (b) proscribes activit!es of the 
same scope as subsection (a), but with re~p~ct to the b~Ibe offe~or 
or giver rather than the bribe taker or solIcItor. SubsectIOn (d), lIke 
present 18 U.S.C. 216, includes an explicit exempti?n for 'paymen~s 
by the financial institution of the usual salary or dIrector s fee paId 
to an officer director employee, agent, or attorney thereof, or for a 
reasonable fee paid by the financial institution to such persons for 
services rendered. . 

The penalty for a violation of subsection (a) or (b) IS up to five 
years in prison and a fine of $5,000 or three times the v~lue of the 
bribe offered, asked, given, received, or a~eed to be gI~en or re
ceived, whichever is greater, except that if such ~alue. IS $100 or 
less the offense is punishable by up to one year In. prison. and a 
$1,000 fme. This grading has the effect generally of IncreasIng the 
level of the kind of offenses now covered by.18 U.S.C .. 215 an~ 2.16 
from a misdemeanor to a felony. The CommIttee cOD:sld.ers t'¥-s In
crease justified in recognition of the stron~ Fe.derallnteres~ In .de
terring such crimes as they affect the banking In~ustry and In VIew 
of the seriously culpable nature of the conduct mvolved. Notably, 
violations of other analogous statutes, such as 41 U.S.C. 54 pro
scribing commercial bribery with regard to government contr~c
tors, carry felony penalties. An exception fro~ fe~ony tr~atme!-1t ~s, 
however, provided for an offeD:se wher:e the bribe IS relatIvely InsIg
nificant in amount and thus 18 less lIkely to have affected the re-
cipient's conduct. 

PART G-BANK FRAUD 

1. In general and present Federal law . 
Th~ offens~ of bank fraud in this part is designed to provide an 

effective vehIcle for the prosecution of frauds in which the victims 
are financial institutions that are federally created, controlled or 
insured. 

Recent Supreme Court decisions have underscored the fact that 
serious gaps now exist in Federal jurisdiction over frauds against 
?anks and other credit institutions whic~ are organized or operat
Ing under Federal law or whose depOSIts are federally insured. 
Clearly, there is a strong Federal interest in protecting the finan
cial integrity of these institutions, and the legislation in this part 
would assure a basis for Federal prosecution of those who victimize 
these banks through fraudulent schemes. 

The need for Federal jurisdiction over crimes committed against 
federally insured and controlled financial institutions has been rec
ognized by the Congress in its passage of statutes specifically reach
ing crimes of embezzlement, robbery, larceny~ burglary, and false 
s~at~ment directed at these banks. However, there is presently no 
SImIlar statute generally proscribing bank fraud. As a result Fed
eral prosecutions of these frauds may now be pursued only if the 
circumstances of a particular fraud are such that the elements of 
some other Federal offense are met. Thus, whether Federal inter
ests may be properly vindicated through prosecution turns on 
whether the fraudulent activity constitutes a crime under some 
other bank statutes, such as those governing larceny or false state
ment (18 U.S.C. 2113 and 1014), or whether the fradulent scheme 
involves a use of the mails or telecommunications that would 
permit prosecution under the mail or wire fraud statutes (18 U.S.C. 
1341 and 1343). 

This approach of prosecuting bank fraud under statutes not spe
cific~y designed to reach this c~iminal conduct is necessarily prob
lematIC. Nonetheless, for some time the Department of Justice had 
c!>nsiderable success in using such statutes. The most useful of 
these was the mail fraud offense, for not only had the statute been 
h~l~ to reach a wide range of fraudulent activity, but also its juris
dIctIOnal element-use of the mails--could generally be satisfied in 
bank fraud cases because the collection procedures of victim banks 
ordinarily entailed use of the mails. In 197 4, however, the utility of 
the mail fraud statute was notably diminished by the Supreme 
Court decisions in United States v. lrlaze. 1 In Maze, the Court held 
that proof that use of the mails occurred in or was caused by a fra
dulent scheme was insufficient for conviction under the mail fraud 
statute. Instead, proof that use of the mails played a significant 

1414 U.s. 395 (1974). 
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part in bringing the scheme to fruition would be required. In addi
tion to the problems of proof posed by the Maze decision, banks' in
creasing use of private courier services for collection purposes in 
lieu of the mails has further limited the instances in which the 
mail fraud statute may be used to prosecute bank fraud. 

The use of other Federal statutes to attack bank fraud as an al
ternative to prosecution under the mail fraud offense has also been 
circumscribed by recent court decisions. By virtue of the Supreme 
Court's decision last year in. Williams v. United States,2 the bank 
false statement offense, 18 U.S.C. 1014, may no longer be applied to 
address one of the most pervasive forms of bank fraud, check
kiting. In Williams, the Court concluded this form of fraud did not 
fall within the scope of 18 U.S.C. 1014 because a check did not con
stitute a "statement" within the meaning of the statute. As a 
result of this decision, the Committee has been advised by the Jus
tice Department that it has been necessary to cease prosecution of 
numerous pending check-kiting cases. Similarly, there appears to 
be an absence of coverage with respect to some types of fraud in 
the general bank theft statute, 18 U.S.C. 2113. Although the Su
preme Court recently held that section 2113 is not limited to 
common law larceny and reaches also certain offenses involving 
the obtaining of property from banks by false pretenses,3 the Court 
noted that, by its clear terms, section 2113 "does not apply to a 
case of false pretenses in which there is not a taking and carrying 
away" of the property. These various gaps in existing statutes, as 
well as the lack of a unitary provision ainled directly at the prob
lem of bank fraud, in the Committee's view create a plain need for 
enactment of the general bank fraud statute set forth in this part 
of title Xl. 

2. Provisions of the bill, as reported 
Part G would create a new section 1344 of title 18, United States 

Code. Subsection (a) prohibits whoever knowingly executes, or at
tempts to execute, a scheme or artifice (1) to defraud a federally 
chartered or insured financial institution, or (2) to obtain any of 
the moneys, funds, credits, assets, securities, or other property 
owned by or under the custody or control of a federally chartered 
or insured financial institution by means of false or fraudulent pre
tenses, representations, or promi'3es. The penalty for a violation is 
imprisonment of up to five years and a fine of $10,000. 

The proposed bank fraud statute is modeled on the present wire 
and mail fraud statutes which have been construed by the courts to 
reach a wide range of fraudulent activity. Like these existing fraud 
statutes, the proposed bank fraud offense proscribes the conduct of 
executing or attempting to execute "a scheme or artifice to de
fraud" or to take the property of another "by means of false or 
fraudulent pretenses, representations, or promises." While the 
bas'~s for Federal jurisdiction in these existing general fraud stat
utes is the use of the mails or wire communications, in the pro
posed offense, jurisdiction is based on the fact that the victim of 
the offense is a federally controlled or insured institution defined 

2102 S. Ct. 2088 (1982). 
3 Bell v. United States, - U.S. - (decided June 13, 1983). 
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as a "federally chartered o' d fi . 
section (b) of the proposal Th ~n~ure . Inanclal institution"· in sub-
cial institutions whose depOSitS erm IS defined ~o include all finan
eral Deposit Insurance Cor 0 s ~r accounts are Insured by the Fed
Insurance Corporation or th ratlO~, ~he Federal Savings and Loan 
Union Administration' Fedel?at~mlnl~tratob of the National Credit 
of the Federal home l~an bank ome oan anks or member banks 
nancial institutions organized 0 system't~nd any banks or other fi
United States. r opera Ing under the laws of the 

Since the use of bogus or "sh~l1" ff: h 
become a means of per etratin ~ o. s ore banks has increasingly 
a;nd the considerable del~y in cofl;~~~C: ~r~uds on dome~tic banks 
elgn banks makes manipUlation of fi . s e wee~ domestIc and for
~ttractive mode of defrauding ba ~re~rh' finanCIal.transactions an 
Intended that there exist extrat~rrit:l. II~ t~ed~n.Ited States, it is 
fense. This means that even if th rIa JurIS ~CtI~n over the of
OCCurs outside the United St t e conduct constItutIng the offense 
wit~in the country, he may no:e~~el~~:b theb?ffender is present 
ecutlOn. e su aect to Federal pros-

In sum, the scope of present F d 1 t . 
assure effective prosecution of the era s ~t~tes IS not sufficient to 
monly committed toda a . t e range 0 raudulent crimes com
nancial institutions TIie l!;I~S t.federally controlled or insured fi. 
would meet the nee'd for a st~: ~ve prop?sal contained in this part 
:isdict.ion over such offenses a::d ory bhll~:or asserting Federal ju
IntegrIty of the Federal bankI'nrr wtou ereby better assure the 

b sys em. 
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PART H-POSSESSION OF CONTRABAND IN PRISON 

1. In general and present Federal law 
This part is primarily designed to cure a defect in present law 

under which the introduction into, or movement from place to 
place within, a prison facility of a prohibited object by an inmate is 
an offense, but possession of such an object is itself not covered. 
The offense proposed in this part would close this gap, by adding a 
new section to title 18, United States Code. The new section is not 
designed to, and does not, replace the current statutes in this area, 
18 U.S.C. 1791 and 1792. Rather, it creates a supplemental offense~ 
limited to the possession of particularly dangerous types of contra
band such as weapons, narcotics, and materials that may aid es
capes. 

Under 18 U.S.C. 1791 it is illegal for anyone, contrary to any rule 
or regulation promulgated by the Attorney General, to introduce or 
to attempt to introduce into or upon the grounds of a Federal penal 
facility "anything whatsoever." Furthermore, it is unlawful "to 
take or attempt to take or send" from such facility anything what
soever contrary to any rule or regulation promulgated by the At
torney General. 

To implement this prohibition, the Attorney General is granted 
authority under 18 U.S.C. 4001 to promulgate rules for the regula
tion of Federal penal facilities. Pursuant to such authority, the At
torney General has promulgated 28 C.F.R. 6.1 which provides that 
the introduction of "anything whatsoever" into any Federal penal 
facility or the taking or attempting to take or send anything there
from "without the knowledge or consent of the warden or superin
tendent" of the facility is prohibited. The range of the regulation is 
thus extremely broad and prohibits anything at all from introduc
tion or removal without the knowledge or consent of the warden. 

18 U.S.C. 1792 makes it illegal to take into a prison "or from 
place to place therein" any firearm, weapon, explosive, or any 
lethal or poisonous gas, or any other substance or thing designed to 
kill, injure, or disable any prison employee or inmate. 

Both 18 U.S.C. 1791 and 1792 carry a maximum penalty of ten 
years in prison. Because there is no differentiation with respect to 
different classes of contraband, this ten-year maximum applies 
whethe.r the contraband is a weapon or merely a package of ciga-
rettes; . 

The constitutionality of current sections 1791, 1792, and 4001 and 
28 C.F.R. 6.1 has been consistently sustained against vagueness and 
overbreadth attack. 1 

1 See, e.g., United States v. Park, 521 F.2d 1381-1384 (9th Cir. 1975); United States V. Chatman, 
538 F.2d 567 (4th Cir. 1976); United States V. Berrigan, 482 F.2d 171 (3d Cir. 1973); United States 
V. Swindler, 476 F.2d 167 (lOth Cir.) and cases therein cited, cert. denied, 414 U.S. 837 (1973). 
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2. Provisions of the bill, as reported 
This part of title XI adds a ne t' 179 

ing sections described above Th: sec IOnt. 3, to the two preced-
set forth i?- subsections (a) a~d (b). new sec Ion creates two offenses, 

SubsectIOn (a) provides that whoever bein . . 
eral penal or correctional instituti ' g an Inmate In a Fed-
receives, or otherwise provides him~~if ~:s, poss~sses,,, procures, 
be used as a means of facilitatin " any object that may 
regulation promulgated by the Afto~~aPG cont1ary to any rule or. 
by up to one year in prison and a $1 006 fi enera, may be punished 

Subsection (b) reaches the id t' ~ Ine.. . 
eral . penal institution) and p~~hfbit~e:hon~ d(l.e

t
· . Inm

l 
'ates in a f~d

making possessing t t·. e 1 en Ica conduct (1 e 
issued by the Attor~e~ cae'::r!fn Items prosc~ibed in ~egulatio~~ 
covers a more serious class of jr~igU~dlft:~~~subsectI~~ (a), but 
ar~ (~ defined in section 921 of thO t'tl) .namely any fire
object Intended for use IS 1 e, an?," other weapon or 
in 21 USC 802 Th as ~ weapon, or a narcotIc drug" as defined . .. . e mrunmum pe It " . 
ten years and a fine of $10 000 M na y I~hmprIs?nment for up to 
if imprisonment is impos~d the ~~~~ver, ~ slictIon provides that, 
shall not run concurrentl "th ence s B: not be suspended, 
ing that being served at lh~im:n~ ~~herf£PrIson sentence includ-
subject to parole. 0 e 0 ense, and shall not be 

Both offenses thus follow the £ t f . . 
delegating authority to the Att orma G eXIstIng ~8 U.S.C. 1791 in 
~numerating or describing the hl~d:y f bI?-erfl t~ Issue regulations 
Ject of criminal sanctions under th' 0 0 .~ec s . at may be the sub
ons, currently covered in 18 US dS i~9~IO~.Wlth respect to weap
proof since under that statute' th' .' IS adds an element of 
dangerous weapon was prohibited bre IS no proo.f required that a 
added requirement should pose y any {e~latIOn. However, this 
C.F.R. 6.1 need only be amended no prac Ica problem because 28 
tions of new section 1793 as it d to trac~ the la;nguage and prohibi-

An example of the t foes now or sectIOn 1791. 
sions can be found in 1¥:it~dCS~~~~tvt~bd reUc~eTdhby these provi
ant was observed by a h £ . e we. ere the defend
a belt sander in an a:p~ien~r:~an sharpening a piece of metal on 
suspiciously dropped the ob'ect empt ~o manufacture a knife. He 
under 18 U.S.C. 1792 failed~b upont~emg approached. Prosecution 
fendant had moved the ob'e~~fuse ere was no pr~of that the de
Prosecution under 18 usb 179~m ptcbl to place In the facility. 
successful because all th~ 'p~rts of rho h y woudld no~ have been 
to have been brought int th . e orne-rna e knIfe appeared 
tion 1793, however convi~tio~ ~~~ld groperl~l U;nfdfer proposed sec
could be shown that contra e POSSI e 1 rom the facts it 
order, the defendant ~as kno~ to a st~tute, rule, r~gulation, or 
which was intended for use as :gly making or 'possessIng an object 
a m~ans of facilitating escape. weapon or whIch could be used as 

WIth respect to the types f thO 
is obviously no pur ose to 0 c Ings reach~d by section 1793, there 
items now within th~ ambit o~~~~t"~~e 1e7n9tlireHrange o~ prohibited 

... n . owever, It should be 
2456 F.2d 448 (8th Cir. 1972). 
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noted that subsection (a) states an objective test and is quite broad. 
Thus, under that subsection, the class of objects that may be pro
scribed by regulation extends to anything "that may be used as a 
means of facilitating escape". By contrast, subsection (b) in part 
sets forth a subjective standard, extending to any object "intended 
for use as a weapon". Subsection (a) therefore should cover seem
ingly innocuous items that could be used to facilitate escape. For 
example, yeast can be lllsed as an ingredient in an explosl- ) device; . 
tin cans of food can be converted into knives and keys; and letters 
that do not pass through prison censorship can be used to plan es
capes. It is expected that the regulations issued by the Attorney 
General will specify a list of prohibited items, such as firearms, 
drugs, or letters not passed through censorship, or will defIne the 
prohibition in terms of circumstances surrounding the conduct. For 
example. with .respect to kitchen table knives or forks, the regula
tion could prohibit the possession of such items outside the dining 
area, or regarding pieces of metal in a workshop, the regulations 
could prohibit the concealment of such items. 

Unlike sections 1791 and 1792, this section creates a grading dis
tinction depending on the potential harmfulness of the object pro
hibited. The Committee believes that an overhaul of existing sec
tions 1791 and 1792 to create rational penalty distinctions is appro
priate but has not undertaken this task here. 3 This section pun
ishes at a ten-year felony level the possession by an inmate of a 
prohibited firearm, destructive device or other object intended for 
use as a weapon, or a narcotic drug. These are the items that are 
the most dangerous to be found within a prison. The drugs includ
ed are considered the most dangerous controlled substances
heroin, cocaine, and the like-whose presence in a prison which 
often houses numerous former addicts is most disruptive of prison 
safety and discipline. Punishment at a one-year level is reserved 
for other objects that may be used to facilitate escape but that are 
not weapons or intended for use as weapons. 

Finally, it should be mentioned that the offense in section 1793, 
like that in section 1791, was deliberately written to apply only to 
inmates (whether convicted in a Federal or State court) in a Feder
al penal institution. The Committee has not sought to extend cover
age to Federal defendants incarcerated in State institutions, believ
ing that the primary interest in barring contraband from those in
stitutions lies with State or local officials. 

3 Such a comprehensive revision was included in S. 1630, the Criminal Code Reform legisla
tion approved by the Committee in the 97th Congress. See section 1314 of that bill and the dis
cussion in S. Rept. No. 97-307, pp. 3:n-335. 

'PART I-LIVESTOCK FRAUD 

1. In general and present Federal law 
The purpose of this Part of t' tl XI' t 

relating to theft and fraud invol~ e l' IS t 0 kcreate specific offenses 
lish the basis for a stro F ng Ives oc and thereby to estab-
crimes. The provisions o~gthi:d~~a~ respons

dd 
to interstate livestock 

mittee through an amendment r were a,~ ed to S. 1762 in Com
identical to legislation introduc~~ebedsby °tenaBtor Bau~us and are 
Congress,l which al . y. ena or aucus In the 97th 
Criminal Code Refu~~ l:~~X:J~~Ied In sudbstlance in S. 1630, the 
Committee. 2 approve ast Congress by the 

du~~;;st~~~~~~~~act~ons in t~is country constitute a substantial in
Unfortunately, h~wev:r~prl~!lIC~;::lY't~fty ~illion ~ollar~ p~r y~ar. 
that thefts and frauds with res mI e~ as receIved. IndICatIOns 
recent years and that often locftlt to lI£"estock have Increased in 
ful~y cope with these crimes the .aw e~ o~~elnent cannot s~ccess
WhICh is frequently a compiex n:n~es I~a lIn. and. prosecutIOn of 
merce and various financial . a er Invo VIng Interstate com-
f~auds. 3 Although some Federall~:~r~:nents. tusehd. to perpetrat.e 
hzed to prosecute some t es f . es eXIS w Ich may be ub
single statute of sufficient ?ieadth ~Ive~todk offenses, there is no 
of crime. The proposal in this P . rec ~ expressly to this species 
erage thus facilitating Federal e:f~~:: !e~?bd ttl' provide such cov-
. The only specific Federal offense m a Ive~tock fraud. 

lIvestock crimes are found in sect~ on ~h3e16booksd rumed at certain 
United State C d Th IOns an 2317 of title 18 
cattle. They ;uni~heby u es~o ~:tutes, e~acte? in 1948, deal with 
-yvhoever transports cattl~ in int:r~:a{s In frIS?n and a $5,000 fine 
Ing the cattle to have been f. a e or oreIgn commerce know-
stores, buys, sells, or disposess~1~~tt~~ who~ve~ receives, ~on~eals, 
part of interstate or foreign comm mkn°VIn~ In or constItutIng a 
been stolen. erce, OWIng the same' to have 

In addition, 18 U.S.C. 2314 . h 
ports in interstate or forei punlS es g~p.erally whoever trans-
merchandise" of the value 01$5 c800merce any go?ds, wares, [or] 
have been stolen converted or 'tak or more, knoWIn~ the same to 
p~ohibits, in laniuage similar to thnt by friud. S.ectIOn 231~ also 
wlr~ fraud statutes,4 whoever h ~ edP ~yed In t~e m~Il and 
deVIse any scheme or artifice to' aVlng eVlsed 0:: .Intendlng to 
property by means of false or fra~1~iUdt or Dtor obtaInIng money or 

en pre enses, representations 
1 S. 932. 
2 See section 1731 of that bill and the d' . t 

s. ~~5 (deail;r:.1p~!18t~9~t)ucus upon tl~~ci~~~~du~i~~o~/s. ~3~~;p!ri:;-:tOh:r1Q,~Og7-R727. 
4 18 U.S.C. 1341, 1343. ' . . ec. 
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or promises, transports or causes to be transported, or induces any 
person to travel, in interstate commerce "in the execution or con
cealment" of a scheme or artifice to defraud involving property 
having a value of $5,000 or more. The penalty is up to ten years in 
prison and a $10,000 fine. 

With respect to the first branch of section 2314, it is not yet clear 
from the decided cases whether its scope reaches animate property 
such as livestock. In what is apparently the only comprehensive 
ruling on this issue, a district court in 1959, after extensively ana· 
lyzing· the legislative history, held that animals (in that case a 
Shetland pony) are included within the meaning of the terms 
"goods, wares, [or] merchandise".5 While this interpretation seems 
correct, this fact does not eliIninate the need for additional legisla
tion covering livestock explicitly, in view of the lack of definitive 
appellate court holdings. Moreover, investigators and prosecutors 
might not always appreciate, from the language used in section 
~314, the possibility of applying its provisions as- a means of vindi
cating livestock thefts. 

The second branch of section 2314, by contrast, seems clearly to 
embrace frau.d involving livestock. However, its reach is limited by 
the circumstances that (1) it proscribes only fraudulent-type con
duct, not outright theft, and (2) it requires that a person travel in 
interstate commerce (not foreign cOlnmerce) "in the execution or 
concealment" or the crime. 6 Thus, many kinds of crimes involving 
livestock in which there might exist a substantial Federal int.erest 
could not be pursued under this statu.te. 7 

2. Provisions of the bill, as reported 
Part I both expands existing 18 U.S.C. 2316 and 2317 and creates 

a new offense that more broadly proscribes livestock crimes. The 
bill amends sections 2316 and 231'7 by striking the word "cattle" 
and substituting "livestock". This has the effect of enlarging the 
scope of those current statutes to reach any crimes involving the 
interstate transportation, receipt, or disposition of livestock known 
to have been stolen. The Com.raittee intends to perpetuate the con
struction of the term "stolen" as extending to all manner of feloni
ous takings, without regard to whether the theft constitutes 
common law larceny.s The terI71l "livestock" is intended to carry its 
ordinary dictionary meaning of domestic animals raised for home 
use or profit, such as horses, sheep, pigs, and goats. 

The bill also adds a new section 666, to title 18, United States 
Code. The wording of this offense is derived closely from the gener
al theft offense (section 1731) in the Criminal Code Reform bill, S. 
1630, approved by the Committee in the 97th Congress. It punishes 
whoever "obtains or uses the property of another which has a 

5 United States v. Taylor, 178 F. Supp. 352 fE.D. Wis. 1959); cf. also United States v. Plott, 345 
F. Supp. 1229 (S.D.N.Y. 1972). 

6 It is not clear what limitations, if any, are implicit in the phrase "in the execution or con
cealment". Conceivably, though by no means necessarily correctly, a court might construe this 
to mean that the interstate travel must occur in the consummation phase of the crime rather 
than, e.g., during the planning stage. 

7 Finally, it should be noted that the gentlral mail and wire fraud statutes, 18 U.S.C. 1341 and 
1343, may in some instances be able to be employed against livestock fraud, assuming that use 
of the mails or an interstate wire facility played a significant role in the crime. See United 
States v. Maze, 414 U.S. 295 (1974). 

8 See Cummings v. United States, 289 F.2d 904 (10th Cir.), cert. denied, 368 U.S. 850 (1961). 
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v:l~ .of ~\O,OOO or more i? connection with the marketing of live
~t~~r ~~ ~n r~~~:\e ~h foreIgn commerce with intent to deprive the 

• 0 e property or a benefit of the property or to 
appropr~ate the property to his own use or the use of another" Th 
penalty ~.s up .to fiv~ years in prison and a $10,000 fine. . e 
t :rhe ?om~~t~~e Inten~~ ~?at the discussion of the phrases "ob
t~Ins or. us!~s, pr<?perty, property of another", and "with intent 
d deprIve, . etc., In the report on section 1731 of S. 1630 9 be 
t:~d~d t a~phfa3le here. Thus, for example, "obtains or uses" is in 

e ? Inc 1;1 e .any manner of theft, stealing, larceny, embezzle~ 
:~~!~ nr~~JdhcatlOn~ conversation, obtaining pro~er~y by false pre
"W·th'· t t' t de3ePt~on, and all other conduct SImIlar in nature 
t 'd d In ~n ? eprIve the other of a right to the property" is in~ 

e..:1 e no. to Incorporat~ the restrictive common law larcen con 
cept Oftf~ Int~nt to appropriate or deprive another of proper&' per~ 
~q.nen. y, rn Intent to cause a temporary deprivation or appropri-
a~~~d:d ~8U SoC

e
r:ti6 Un~e;31tfis °lffen~e, however, unlike the 

$10000 . . . an , on y CrImes of the magnitude of 
..' or more are ~thin the statute. This jUrisdictional floor 
(~Ike the $5,000 floor In the. first branch of 18 U.S.C. 2314) is de-
M~ed 1 ~o ~on~ne. Federal J~risdiction to SUbstantial violations 
.Inor Ives oc cr:Imes that did not involve interstate trans ort ~ 
~~~ ~~ite !~~f3 ~IV~S~~C~ (s~ as Ito be reac~able ~nder sectiOli 231~ 
the $10000 fl . ethe or oca prosecutIOn. Fmally, considering 
th ' . oor l~ e new offense, the phrase "in connection with 
te~d~drtke~ng of lIvestock in ~nterstate or foreign commerce" is in-
't . 0 ave a scope enabhng Federal prosecution of crimes in 

f~ U~tIO~S Fthat go beyond interstate or foreign transportation of the 
Ives oc. or example, the new section would h f d' 
:n~~~da i~~~tri~c~~o~~market't' (i.e. t3hell or ~ispo~e r~Oc liv:st~~k w~~ 

.! or par, on e baSIS of Interstate travel or 
communICatIOns but where the livestock remained intrastate. 

9 See Rept. No. 97-30'1, pp. 707-716. 
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TITLE XII-PROCEDURAL AMENDMENTS 

Title XII consists of a number of procedural amendments to im
prove the operation of the Federal criminal justice system. In sum
mary they relate to prosecution of certain juveniles as adults (Part 
A)' wiretap amendments (Part B); expansion of venue for threat of
fe~ses (part C); injunctions against fraud (Part D); g~)Ver~ment 
appeal of post-conviction new trial orders (Part E); clarIficatIOn of 
change of venue for certain tax offenses (part G); and amendments 
to 18 U.S.C. 951 (Part H). 

PART A-PROSECUTION OF CERTAIN JUVENILES AS ADULTS 

INTRODUCTION 

Part A of title XII amends 18 U.S.C. 5032 and 5038, provisions of 
the Juvenile Justice and Delinquency Act of 1974, passed by the 
Ninety-Third Congress. 1 The essential concepts of the 1974 Act are 
that juvenile delinquency matters shoul~ genera}-ly b~ handled by 
the States and that criminal prosecu~IOn o~ Juven~le offender.s 
should be reserved for only those cases Involymg part~cularly seri
ous conduct by older juveniles. The CommIttee c~:mtInu~s to. en
dorse these concepts, but has determined that certaIn modificatIOns 
in current law are necessary to allow an adequate Federal response 
to serious criminal conduct on the part of juveniles. 

Juveniles account for nearly half of our violent crimes. The Com
mittee's goal is to identify, ~onvict, and. incarce:ate the small 
number of juveniles who comm~t the most VIolent crII~es. 

Evidence given during hearmgs by the Subco~mlttee on J uve
nile Justice, including studies by Professor MarVI~ WolfgB:ng and 
the Rand Corporation, document that the most active crimInal pe
riods occur between the ages of sixteen and twenty-two years. 
These provisions of the bill provide a process t~at en'i:ance.s the 
ability of the criminal justice system to deal effectlvely With VIolent 
youthful offenders between the ages of 15 aI?-d 18. ., . 

Present Federal law establishes five specIfic crIteria whIch must 
be considered by the court in making the determination to treat a 
juvenile as an adult on motion of the Attorney ~~neral. The C<?m
mittee believes that additional, mandatory prOVIsIOns for treating 
juveniles as adults are needed. . . . . 

Initially, it was proposed that the age of majOrIty and th~ mInI-
mum age for treatment as an adult .should be IC!wered. Dur~ng the 
hearings the testimony of the National CouncIl of JuvenIle and 
Family Court Judges and the American Bar Association expressed 
concern over those provisions. The Committee agrees that the con
cern generated by these provisions justified deleting from the re-

1 Public Law No. 93-415, 88 Stat. 1109. 
(386) 
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ported version of the bill the provision that would have lowered the 
age of majority. 

Confidentiality of juvenile records has been protected at the ex
pen~e o~ info~med decision-m:=tking by Federal judges in cases in
volVIng JuvenIles. The CommIttee determined that the interest to 
s?ciety in identifying and tracking youthful offenders under some 
CIrcumstances must take precedence over the juvenile offender's in
terest in confidentiality. 

. I~ addition, fingerprin~s, photographs, and records of prior con
vICtIC!ns mus~ be maIntaIned on juveniles charged with an offense 
that If commItted by an adult would be a crime of violence. 

rhe Comlnittee believes these amendments will equip the juve~ 
nile just~ce ~ystem wi~~ tools :=tdapted to meet the challenges posed 
by today s VIolent .yOU(,h~. S~bJecting these youths to closer scrutiny 
by tl;te co:urts, whIle sU~Jecting the courts to closer scrutiny by the 
publIc, WIll lead to a faIrer, more effective juvenile justice system. 

SECTION 1201 

1. In general 
Section 1201 ?f title XII amends 18 U.S.C. 5032, the provision of 

current la~ w~llch governs proceedings against juvenile offenders. 
The most SIgnIficant of these amendments are those which would 
allow r~tention of Federal jurisdiction over a juvenile offender on 
the bas~s of a substantial Federal interest in the offense charged 
and. which would e?,pand tI:e authority to proceed against older ju
venIles ~harged WIth particularly serious offenses in a criminal 
prosecutIOn rather than a juvenile delinquency adjudication. 

2. Present Federal law 
. The)~venile delinquency provisions of 18 U.S.C. 5032 control the 

dISposItIOn. of offenders up to the age of 21, if the crime involved 
was commItted before the offender's eighteenth birthday.2 Current
ly, all such juveniles charged with Federal offenses must be trans
ferred to appropriate State authorities unless the Attorney General 
certifies, after investigation, that the State does not have or "'efuses 
to assume jurisdiction over the juvenile or that the State d~es not 
h~ve availa~le programs ?r se:vices adequate for the needs of juve
nIles. Only. If such a certificatIOn is made may the juvenile. be pro
ceeded agaInst federally. 

If Federal jurisdiction ?ver ~he )uve~ile is ~etained, he must gen
er~ll~ be proceed~d agal!1st II?- Juvenlle dehnquency proceedings. 
CrImm~1 pros.ecutI?n of JuvenIles .u~der the age of 16 is strictly 
barre~. For Juven~les over ,16, crImInal prosecution is permitted 
only If the offense Inv?lved IS one that, if committed by an adult, 
wo~:lld ~e a felony punIshable by a maximum penalty of ten years 
of ImpriSOnment or more or death, and the court makes a determi
~:=ttion, !lfter a he~rin~, ~~lat a tr~nsfer. for prosecution would be 
In the Interest of JustICe. In making thIS determination the court 

must consider and make findings for the record regardi~g the fol-

2 See 18 U.S.C. 503l. 
• 3 A juvenile ma~ waive his right to be proceeded against in a juvenile delinquency proceeding 
If he makes a Written request upon adVIce of counsel to be proceeded against as an adult. 18 
U.S.C. 5032. 
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lowing factors: the age and social background of the juvenile~ the 
nature of the alleged offense; the e~tent .~d nature ~f t~e Juve
nile's prior delinquency record; the Juvenile s present Intellectual 
development and psychological maturity; the nature of past ~reat
ment efforts and the juvenile's response to s?ch e.ff~rts; and. the 
availability of programs designed to treat the JuvenIle s behaVIoral 
problems. 

3. Provisions of the bill, as reported .. 
Subsection (a) of section 1201 amends the ~rst p~ragr~ph o~ 18 

U.S.C. 5032, which defines the circumstances In whIch a JuvenIle 4 

charged with a Federal offense must be surrendered to State au
thorities. As noted above such a surrender presently must occur 
unless the Attorney Gene~al certifies that the State is. un~ling or 
unable to exercise jurisdiction or has no adequate JuvenIle pr<?
grams or services. Section 1201(a) carri~s.forwa~d the current certi
fication requirement, but adds tyv~ a~dltIOnal c~rcumstances under 
which surrender to State authOrities IS not requIred. 

First, a general exception is made fo,r those. ~uveniles ch~rge~ 
with offenses committed within the specIal marItIme and territOri
al jurisdiction of the United States that are misdemeanors punish
able by no more than six months of imprisonment. In ~uch ~ases, 
the certification procedure need not be used a~though. dIversIOn ~o 
State authorities is still preferred where pOSSIble. ThIS chan~e In 
current law is designed to cure a practical problem that has arisen. 
Statutory authority exists for creati~n of p.etty offenses, by mean~ 
of regulations, that gover:,; conduct In natIOnal pa:ks and lands .. 
In large measure, these offenses, which carry a slX-I?<?nth maXI
mum term of imprisonment, cover ~uch matters. as d~IVI~g regula
tions, littering ordinances, and the hk~. When. a JuvenIle IS cJ:t.arged 
with one of these offenses committed In a natIOnal park, he IS usu
ally interested in speedy disposition and, in most cases, the States 
are reluctant to assume jurisdiction ~ver .the juver:He. T~e d~la~ 
attendant in meeting the current certificatIOn after Inv~stIgatIOn 
requirement for a juvenile far from his home charged With a petty 
offense such as a driving violation creates a sizable and an unrea
sonable burden for both the juvenile and the court. In these cases, 
summary disposition is in everyone's interest. Accordingly, the 
Committee has decided to eliminate the certification requirement 
for such petty offenses when committed v:itJ:t.in the s~e~ial territori
al jurisdiction of the United States. A simIla~ pr~VIsIOn has been 
incorporated in past criminal code reform legislatIOn approved by 
the Committee. 6 

4The age of persons considered "juveniles" for purposes of 18 U.S.C. 5032 is unchanged. S. 
829, as introduced, would have lowered the age of majority fo~ I?urposes ?f this section frol!l 18 
years at the time of commission of the offense to 17 years. OpmlOns reCeIVe? by the CommIttee 
varied sharply on the advisability of this proposal. Crime Control Act Hearmgs ~comfX!re State
ment of James Knapp, Deputy Assistant Attorney G!lneral, DeP!lrtment of J~sbce, WIth State
ment of Judge W. Donald Reader, National Coun~ll of Juven~le ~d FamIly Co~rt Jud~es). 
Vlhile the Committee agreed that criminal prosecution of older Juvemles charged With particu
lar serious offenses is often merited, it determined that the bette.r approach was to strengthen 
the baseJ3 for invoking criminal prosecution on a case-by-case basIS, rather than to adopt a flat 
lowering of the age of majority. 

5 16 U.S.C. 3. 
6 See S. Rept. No. 97-307, p. 1179 (1981). 
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Second, the COD!mittee ~as ~d?ed a third category to existing law 
that woul~ permIt .the dISposItIOn of a case involving a juvenile 
ch~rged WIth a ser~Ol~s fe~ony by means of a Federal proceeding. 
ThIS wo?ld be permls~Ible If t~e Attorney General certifies that the 
off~nse ~s a felony Crime of VIOlence 7 or a serious drug offense de
scrIbed In 21 U.S.C. 841, 952(a), 955, or 959 and that there is a 
"subs~antial Federal interest in the case or dffense to warrant the 
exerCIse of F~deral jurisdiction." This change adopts in part the 
re~ommendatIOn of the Attorney General's Task Force on Violent 
CrIme that the. Federa~ Gov~rnment assume original jurisdiction 
over F~~eral. crImes b:y J~veniles, 8 and is substantially the same as 
a provlsIO~ In ~he CrimInal Code Reform legislation approved by 
t~e. CommIttee I~ .the last <?ongre.ss, S. 1630. 9 The Committee has 
lImIted the prOVISIOn to serious VIOlent felonies and drug offenses 
so tI:~t the Federal Government will continue to defer to State au
tho~ItIes for less serious juvenile offenses. Moreover, the Commit
tee. Intend~, that a determination that there is a "substantial Feder
alln~erest be based on a finding that the nature of the offense or 
the CIrcumstances of the case give rise to special Federal concerns 
~xamples of such cases could include an assault on, or assassina~ 
tIon of, a. Fede!al official, an aircraft hijacking, a kidnaping where 
State boun~~rIe~ ar~ crossed, a major espionage or sabotage of
fense, . particIpatIOn .In large-scale drug trafficking, or significant 
and wIllf~1 destructIOn. of property belonging to the United States. 
Su~sectIOn (b). of section 1201 ar,nends the fourth paragraph of 18 

U.S.C. 5032, WhICh governs the CIrcumstances in which a juvenile 
may b~ prosecuted as an adult. I 0 The Committee is aware of the 
exte~81ve co~trov~rsy in recent years over the appropriate age sep
arating th~ J~.lVenlle delinquent from the adult offender. I I On the 
one hand, It IS argued that juvenile offenders are different in kind 
from .. adult offe.n~ers, and that rehabilitation should be the primary 
goa~ In determlnln~ how ~oung offenders should be treated. On the 
o~~cr han,d, there IS. grOWing concern about the high percentage of 
vlo!e~t Crime comI?Itted by juveniles who have records of criminal 
actIVIty, a?? ~owlng recognition that for some of these juveniles, 
the reh~bilitatIO!1 theory upon which the current juvenile justice 
system IS based IS not. always adequate to protect the public inter
est. Presently? approxImately 20 percent of violent crimes and 44 
p~rcent of serIOUS property crimes are committed by persons under 
~Ight~en, ~nd such .serio~s criminal activity is not confined to older 
JuvenIles; In 1979, Juven~les under fifteen accounted for more than 
5 .percent of VIOlent Crimes and 16 percent of serious property CrInles. I2 

~ The term ~crime pf violence" is defined in 18 U.S.C. 16, as added in section 1001 of the bill 
(1981). orney eneral s Task Force on Violent Crime, Final Report, Recommendation No. 59, 83 

9 See S. ~ept: No. 97-307, p. 1179 (1981). 
1.0 The crlterIa for prose~utio~ of a juvenile as an adult are entirely separate from the ~riteria 

;hlCh J?v.ernitdhethle~ a.Juye~llle must b7 sur~endered to State authorities. Only if the criteria 
t,?r r~ ml~~ '12({t( )J)urlsdlCtlon over a Juvemle in the first instance (discussed supra in reI a-
~on 0 sec IOn a are met, may there then be consideration of whether Federal rosecu tI°ll' as 0Sposed to a Federal juvenile delinquency proceeding, is appropriate. p-

12 S~e . Rept. No. 97-307, ~p. 154-155 (1980) and materials cited therein. 
Cr1l!le Control ~ct Hc;armgs (statement of James I. Kna of th D . 

concermng prosecutIOn of Juveniles as adults, pp. 2 and 6). PP e epartment of Justice 



\ 

390 

The disproportionate commission of serious felonies by youths,13 
the increasing juvenile crime rate,14 and growing dissatisfaction 
with rehabilitation as an achievablf.~ goal,15 have caused a number 
of States to an lend their juvenile statutes·in order to enable pros
ecution of certain juveniles as adults. 16 Presently, more than half 
of the States permit adult prosecution of certain juveniles under 
the age of sixteen, the minimum age for prosecution provided in 
current Federal law. 17 

The Committee shares many of the concerns about the juven.ile 
crime problem that have led to increased authority to prosecute 
young offenders in the States. Accordingly, while the Committee 
continues to believe that criminal prosecution is not appropriate 
for most juvenile offenders, it has determined that in some respects 
the bases for Federal prosecution of youths committing particularly 
serious offenses is too limited and that some expansion of the bases 
for prosecution is necessary. 

The authority to prosecute juveniles charged. with Federal of
fenses is enlarged, although only moderately, in three respects. 
First, the current minimum age for prosecution at sixteen has been 
lowered to fIfteen.ls Second, the types of offenses which may trig
ger a motion for prosecution on the part of the government will no 
longer be limited to offenses punishable by ten or more years of im
prisonment. Prosecution may be sought if the offense charged is a 
crime of violence or one of four specifIed serious drug offenses.19 
The current limitation to ten-year felonies excludes such serious of
fenses as assault with a deadly weapon (18 U.S.C. 13(c», certain 
arson offenses (18 U.S.C. 81), and traffIcking in certain Schedule I 
and II controlled substances such as PCP and LSD (21 U.S.C. 
841(b)(1)(B». The third change provides a limited exception to the 
rule in current law that prosecution of a juvenile is permitted only 
upon the court's determination, after a hearing, that a transfer for 
prosecution is "in the interest of justice." In the Committee's view, 
it is generally appropriate that a case-by-case determination be 
made whether prosecution of a juvenile is merited. However, where 
a juvenile is charged with a serious crime involving violence 
against persons or a particularly dangerous crime involving de
struction of property, and he has previously been found guilty of 
such a serious offense, this fact alone should serve as adequate jus-

13 Attorney General's Task Force on Violent Crime, Final Report, 81 (1981); Empey, Juvenile 
Lawbreaking: Its Characteristics and Social Location, in Juvenile Justice: The Pro(!'"!Ssive Legacy 
and Current Reforms, pp. 78-79 (1980); A. Vachss and Y. Bakal, The Life-Style Vzolent Juvenile, 
pp. 15, 30, n. 59 (1979). 

14 Gilman, IJAIABA Juvenile Justice Standards Project: An Introduction, 57 J3.U.L. Rev. 617 
(1977); Hamperian, Introduction to Youth in Adult Courts, reprinted in Major Issues in Juvenile 
Justice Information and Training, 169 (J. Hall, D. Hamperian, J. Pettibone, and J. White, eds. 
1981). 

15 Hellum, Juvenile Justice: The Second Revolution, Crime ann. Delinquency, 299, 302-03 (July 
1979). 

16 Shackman, New York~ New Juvenile Felony Law, 19 Judges J(,llrnal 33 (1980); Hellum, 
supra note 15 at 299, 300; IJAI ABA Juvenile Justice Standards, Standards Relating to Transfer 
Between Courts, commentary to Standard 1.1B (1979). 

17 S. Rept. No. 97-307, p.155 (1981). 
16 S. 829 as introduced would have lowered the minimum age of prosecution to fourteen. 

Strong arguments were made in favor of retaining the current age limit of sixteen. Crime Con
trol Act Hearings (Statement of Judge W. Donald Reader, National Council of Juvenile and 
Family Court Judges). The Committee determined that some reduction in the current age limit 
was needed and agreed on an age of fifteen. 

19 21 U.S.C. 841, 952(a), 955, or 959. 
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tification for prosecution of th' . 
provides that in such cases inv e IJ~venIle. Therefore, section 1202(b) 
fe~ony ~rimes. against the er~o;:ng rep~at offenders charged with uSCs 8r)volvlng d~structio~ of ai~~r:ftrI&~S lJrsberty destruction 

. " ,destructIOn of propert th . . . 32), arson (18 
U.S.C. 844 (d), (e), (f), (h) (i» y tt. rough use of explosives (18 
2275) who also have reco;ds O?~i se. Ing fire. to vessels (18 U.S.C. 
of the case for prosecution upon m~~l.arly fsethrIOUS offenses, transfer 
mandatory. ' . Ion 0 e government, is to be 

These amendments provide need d . 
fost serious instances of juvenile c .e . a~thOrtty to prosecute the 
Ime preserve the principles that c ~I~Ini conduct~ yet at the same 

served for only the most dan er rll~llna prosecutIon should be re
ted only ~hen merited under fhe °fu.~isuv~nIle offe~ders and permit-

SubsectIOn (c) of section 1201 add fu a partICular case. 
U.S.C. 5032. The fIrst addresses th ~ r~e ~ew p~ragraphs to 18 
transferred for prosecution and' e sItt~atIOn In whICh a juvenile is 0:: which the transfer for pros!~t~~~vICtedb but not on the charge 
c arge which could not have s~ was ased, but on a lesser 
The first new paragraph added bPport~? the prosecution transfe~ 
such a case, the disposition of the }u sec ion. 1202(c) provides that i~ 
~alnlner as ~f he had been adjudicate~edl r IS to proceed in the same 
Ina y conVICted. If a juvenile i . e Inquent rather than crim
not have supported the original St convlcted o~ a charge that could 
be held to the consequences of ran~ e.r of hIS case, he should not 
should be treated as though he had cblffilnal. c~nviction but rather 

The s~cond new paragraph added teen adjudICated delinquent. 
prOCeedIngs with respect to . '1 18 U.S.C. 5032 provides that 
any prior jUvenile Court reco~d~u:;nI e .are ~ot to commence until 
by th~ Court, or the clerk of the c tfe Ju~enIle have been received 
no prtor record or that the reco~~r certIfies t~at the juvenile has 
many respects, determination of h s thre unavaIlable and why. In 
tre.ated ~s a juyenile or an adult w le er a young o~fender is to be 
of J':lv~nIle~ adjudicated delinqllen~~d of t3e approprIate disposition 
venIle s prIOr record. Too ofteit h epen ~ on t~e nature of the ju
undertaken without the benefit ~7ever h J~venIle p.roceedings are 
paragraph stresses that the suc InformatIOn. This new 
whe:r;t~ver possible. The Com ~e re~ords be obtained beforehand 
prOVISIon's requirements are~~tbe Intcinds, ho~ever, that this new 
~tand~r~ of reasonableness. Th e.;rn erstood In the context of a 
J~ve:~l1Ie s records have been maus, 1 re~on~ble efforts to obtain a 
lIt:y IS permissible. Also the C de, c.~~tIfi~atIOn of their unavailabi
qUlrem~nt be applied with a ommI ee In~e~~s that this new re
proc~edmgs to which such rec~:gree of fleXIbilIty so that stages of 
pendIng arrival of the records 4h are.r?t relevant are not delayed 
Ing .cop-eerning a transfer for p us, t~ IS apP!opriate that a hear
venIle s court records, since th rosecu I~n awaIt the arrival of a ·u
fer. decision. However, it wouldYai:: hIghly releyant to the tra~s
telInquency proceedings (provided th be approprIate to commence 
or a. transfer for prosecution) b t e government had not moved 

heartng pending receipt of theU staYdth~ subsequent dispositional 
records are relevant to th rec~r s ny the court, since su h 
not to the initial delinque~c~r~~j~d ~I~l?SitioHn of the ?ffender, b~t 

ICr,t IOn. owever, It is stressed 



. ,-

~ 
r 
~ 
I 

\ 

- - - ~------ ---------

392 

that this new provision does not supersede speedy trial require
ments of 18 U.S.C. 5036. 

The fmal paragraph added to 18 U.S.C. 5036 by section 1202(c) 
simply provides that the specific acts a juvenile has been found to 
have committed are to be described as part of the official record of 
the proceedings and as part of the juvenile's official record. The 
criminal justice system cannot effectively deal with repeat juvenile 
offenders if it does not have complete and accurate information 
about their past offenses. 

SECTION 1202 

1. In general and present Federal law 
Provisions designed to protect the confidentiality of records of ju

venile proceedings are set out in 18 U.S.C. 5038. Under these provi
sions, the records of a delinquency proceeding must be placed 
under seal. Afterwards, such records may be released by the court 
only if they are sought in connection with six specified law enforce
ment purposes. This provision of current law also prohibits, with
out court consent, the fmgerprinting and photogrraphing of juve
niles adjudicated delinquent. Routine fingerprinting and photo
graphing is permitted only with respect to juveniles prosecuted as 
adults.20 Subsection (d)(2) of 18 U.S.C. 5038 also prohibits making 
public the name or picture of a juvenile "by any medium of public 
information" in connection with a juvenile delinquency proceeding. 

2. Provisions of the bin as reported 
Section 1202 does not alter the provisions of current 18 U.S.C. 

5038 which guard against improper disclosure of juvenile records. 
Its amendments to this provision of current law are confined to two 
areas. First, 18 U.S.C. 5038(d) has been amended to provide for the 
fmgerprinting and photographing not only of juveniles prosecuted 
as adults, as pern~lLted under current law, but also of juveniles ad
judicated delinquent with respect to offenses that are felony crimes 
of violence or serious drug crimes. Fingerprints and photographs 
are essential investigative tools, especially in the case of violent 
crimes, and as noted above, juveniles commit a disproportionate 
number of these crimes. Thus, the Committee has amended 18 
U.S.C. 5038 to permit the creation of these records for juveniles 
who have committed serious violent or drug offenses. This is in 
accord with a recommendation of the Attorney General's Task 
Force on Violent Crime. 21 Fingerprints and photographs of juve
niles not prosecuted as adults may be made available only in ac
cordance with the provisions of 18 U.S.C. 5038(a). 

The second amendment to 18 U.S.C. 5038 clarifies the current 
prohibition on making the name or picture of a juvenile public in 
connection with. a juvenile delinquency proceeding "by any 
medium of public information." The quoted phrase, which implies 
that a newspaper could not publish the name or photograph of a 
juvenile it had legitimately obtained, has been deleted. The Su-

20 18 U.S.C. 5038(d)(I). 
21 Attorney General's Task Force on Violent Crime, Final Report, Recommendation No. 58, p. 

82 (1981). 
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preme Court has held, in interpreti W ... 
made such publication illegal th tnrh a F.est VIrgInIa statute that 
permit the State to uni h th a e Irst .am«;ndment will not 
juvenile delinquent's Pna~e la:r~lluth1~l 'pu~hbatlOn of an alleged 
The deletion of the quoted 1 y 0 au?-e y ~he newspaper.22 
accord with this ruling.23 Howanguarh. brIng~ .thiS provision into 
rent 18 U.S.C. 5038(c) dealing ::h:' th IS dp~ovisIon, along with Cur
continue to bar the release of such. efi u y.of Court officers, will 

In ormatIOn by Court officials. 

:: ~~tp~~~i~ln'lY Maild?ub?ishing, 433 U.S. 97 (1979). 
regar mg Improper discI f th 

rently appears as 18 U.S.C. 5038(dX2) is mov~du~e 0 e nab me o.r picture of a juvenile which cur-
o a new su sectIon (e) of 18 U.S.C. 5038. 
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PART B-WIRETAP AMENDMENTS 

1. General statement and present Federal law 
Part B of title XII of S. 1762 amends the electronic surveillance 

provisions in current 18 U.S.C. 2510-2520-commonly referred to in 
this report as title III of the Omnibus Crime Control and Safe 
Streets Act of 1968 1-to make a number of relatively minor 
changes in light of almost fifteen years of experience. To the extent 
that this Part deals with emergency interceptions in life endanger
ing situations, it is similar to S. 1640 as reported by the Commit
tee 2 and passed by the Senate by voice vote on March 25, 1982,

3 

and Part B of title IX of S. 2572 as passed by the Senate by a vote 
of 95 to 1 on September 30, 1982.4 . 

Under current title III, the Attorney General, or any ASSIstant 
Attorney General specifically designated by the Attorney General, 
may authorize an application to a Federal judge for an order 
authorizing the interception of wire or oral communications by 
Federal law enforc~ment officers as provided thereunder.

5 
The 

same individuals are also authorized to specifically designate an in
vestigative or law enforcement officer to conduct an emergency 
surveillance undel' the circumstance specified for such situations. 

6 

In 1974, the Supreme Court held that Congress intended that the 
official specifically designated by the statute must personally au
thorize law enforcement officers to make applications for wiretap 
orders.7 The purpose of the statute as construed by the Court was 
to centralize in a publicly responsible official subject to the politi
cal process the formulation of law enforcement policy on use of 
electronic surveillance techniques. 8 This restriction provided in 
current law presents serious problems when the statutorily desig
nated individuals-which as a practical matter are or should be 
limited to the Attorney General or the Assistant Attorney General 
for the Criminal Division-are not available for one reason or an-
other. 

With respect to emergency surveillances, title III currently per-
mits emergency interceptions in situations which relate to "con-

1 Public Law 90-351 (June 19, 1968). 
2 S. Rept. No. 97-319, 97th Cong., 1st Sess. (1982). 
3128 Cong. Rec. S2811-82812 (dailv ed.). A bill similar to S. 1640 was introduced in the 96th 

Congress by Senator Kennedy, S. i717. Following hearings (Wiretap Amendments, Hearings 
before the Subcommittee on Criminal Justice of the Committee on the Judiciary, United States 
Senate 96th Cong., 2d Sess. (1980) (hereinafter cited as Wiretap Hearings», it was reported by 
the Co~mittee (S. Rept. No. 96-788) and passed the Senate by voice vote on June 9, 1980 (126 
Cong. Rec. (daily ed.». 

4 128 Cong. Rec. S12859, S12885 (daily ed.). 
518 U.S.C. 2516. • 
618 U.S.C. 2518(7). 
7 United States v. Giordano, 416 U.S. 505 (1974). 
8 See United States v. Martinez, 588 F.2d 1227 (9th Cir. 1978). 
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sp!rator!al act~v~t~es threatening the national security"9 and "con
s~)lrat?rIal actIVItIes characteristic of organized crime."10 In these 
sItuatIO~s, however, grounds must exist for obtaining a court order 
uI?-de:r tItle III, and an application for such an order must be made 
~IthIn 48 hours ~fter the interception has occurred. 11 These excep
tIons ha,:e been Invoked by ~he Attorney General in very few in
stan~es SInce the: passage of tItle III, and these instances have usu
ally Involved serIOUS threats to life.12 

In the past, wh~n life-endangering situations have arisen, the De
partment of J,:!stIce and the Federal Bureau of Investigation have 
at~empt~d to ~n.t~rpret the st~t':!tory exceI?tion relating to "con
spIrato~lal ~ctIvItles characterIs~lC of orgam.zed crime" as broadly 
as pOSSIble In order to save the hfe of the threatened victim or hos
tage,13 but this was done "with some stretching both of conscience 
and of statutory laI?-guage." 14 W:h~l~ a legal ariument could possi
bly be made that eIt~e~ the actiVItIes. fell within the exception or 
that t~e~e was ~o legItImate expectatIOn of privacy on the part of 
the CrImInal, ~ 5 It was suggested that the statute should be amend
ed to autho:!'Ize such necessary investigative efforts. As stated by 
the Department of Justice: 16 

In lig~t ?f the exigency of those situations in which 
~uman hfe IS threatened, there seems to be no reason why 
tItle. III .shOl~ld omit ~ specific provi~ion for emergency au·· 
thorlzatIOn. In t~ese Instances. WhIle we believe that in 
~hose rel~tIve~y I~frequent occasions in which elnergency 
Inte~ceptIOns In hfe-endangering situations have been au
thorIzed by ~he Department, there has been a legal basis 
for su~h actIOn, t~e statute is not as clear as it should be 
that hfe-endangerIng situations as a distinct category are 
cove:red. Certainly, it should not be necessary to ha~e to 
stram. th~ present l~nguag~ to ac~ in.the interest of saving 
~uman hfe, by making a aetermlnatlOn that the situation 
Involves, e.g., "conspiratorial acti"'lities characteristic of or
ganized cr~me." Ti~le III, which in all other respects ful1y 
address~s I~ a st~aIghtforward manner those issues which 
may arIse Involvl~g electronic surveillance, should speak 
clearly. to ~uthorIze the use of emergency surveillance 
power In thIS most compelling situation. 

Finally, while additions have been recommended in the past 17 
th~ current list of offenses with respect to which an electronic s~r
veillan:::e may be approved under title III does not include wire 
fraud {18 U.S.C. 1343), ~ictim-witness intimidation (18 U.S.C. 1512 
and 1513), those regardIng the sexual exploitation of children (18 

9 It is anticipated tl?-at many interceRtions concerning national security matters would now be 

Sgovewr~ed by the ~orelgn Intelligence Surveillance Act of 1978 5 U.S.C. 1801-1811 rp L 95-911) 
ee lretap Hearmgs, supra note 3 at 10 n 6 ' , . . . 

10 18 U.S.C. 2518(7)(a). . . 
11 18 U.S.C. 2518(7). 
12 Wiretap Hearings, supra note 3 at 11 95-96 
13Id.at7, 14. ' . 
14 Id. at 10. 
15 Id. at 6, 95..;96. 
16 Id. at 10. 

th:7Jee;a~tm~~t~rJ~s~I:'lgp.slfo.:z14D~e 1 at 16-17; Crime Control Act Hearings (statement of 
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U.S.C. 2251 and 2252), or monetary transactions reporting viola
tions. 1s 

2. Provisions of the bill, as reported 
Section 1203 (a) and (c)(4) of the bill amend 18 U.S.C. 2518(7) 

(emergency surveillance) and 2516 (application to court for surveil
lance), respectively, to add the Deputy Attorney General and the 
Associate Attorney General to the specific statutory list of individ
uals within the Department of Justice authorized to approve appli
cations to the courts for a surveillance order and to authorize an 
emergency surveillance. This permits a broader sharing of the 
burden for reviewing potential surveillance cases, thereby promot
ing a more thorough consideration without diminishing the con
gressional intent to have a politically responsible high official per
sonally approve surveillance applications or emergency inte.rcep
tions. 

Section 1203(b) of the bill amends 18 U.S.C. 2518(7) to provide 
that a surveillance may be authorized without a court order in an 
emergency situation involving "immediate danger of death or seri
ous physical injury to any person", if the other criteria for an 
emergency interception exists. The life-endangering exception is 
grounded in sound constitutional doctrine and Fourth Amendment 
case law. 19 It has been recommended by the National Commission 
for the Review of Federal and State Laws Relating to Wiretapping 
and Electronic Surveillance 20 and endorsed by the last two Ad
ministrations, various Federal law enforcement agencies, and the 
American Bar Association,21 and would have the effect of having 
title III which "is intended to cover the waterfront of electronic 
surveillance" 22 reflect current law and meet a demonstrated need. 
Since no one challenges the legality or importance of an exception 
in a life-endangering situation, title III should be amended to re
flect clearly that this authority exists. 

The type of situations intended to be included within this excep
tion generally would relate to those involving the taking of a hos
tage, the kidnapping of a victim, or the planning of an execution. 2 3 

These and similar situations involve serious and immediate threats 
to the life of innocent victims, and the use of electronic surveil
lance would focus more on the prevention of serious injury or 
death to that victim than it would on the collection of evidence 
which would be of secondary importance at the time. As one wit
ness testified: 24 

In addition to obtaining the evidence of a planned crime 
or crime in progress, the proposed provision would allow 
us to react immediately in a way to better assure the 
safety of the victim. For example, we could identify the 

18 Compare 18 U.S.C. 2516(1)(a). 
19 Warden v. Hayden, 387 U.S. 294 (1967); see Wiretap Hearings, supra note 3 at 84-85. 
20 National Commission for the Review of Federal and State Laws Relating to Wiretapping 

and Electronic Surveillance, Electronic Surveillance, 15-16, 111-113 (1976) (officially cited as Na
tional Wiretap Commission Report). 

21 Wiretap Hearings, supra note 3 at 53-55; "ABA Standards Relating to the Administration 
of Criminal Justice: Electronic Surveillance," 2-5.2(i) (1978). 

22 Wiretap Hearings, supra note 3 at 7. 
23 Id. at 6-7, 14, 97. 
24 Id. at 14. 
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kidn~p~er, the intentions ,!f the kidnapper, the location of 
the VICtIm, or better negotIate the safe release of hostages. 
The FBI coul? more effect~,:ely anticipate the subject's 
moves and be In a better POSItIon to resolve the crisis with
out loss of life. Such information would be acquired 
through :a tap on a phone, a microphone secured in a 
house or In a getaway car. 

A spokesman for the Department of Justice testified about past 
and .future situations in which the need for such emergency au
thOrity was and would be necessary: 25 

Situations have arisen and may arise in which terrorists 
or felons, while holding hostages, use an available tele
phone .to arrange with associates a strategy to force action 
on t~eIr ~ema.nds o~ a plan of escape. Similarly, there may 
be SItuatIOns In which plans for all imminent murder are 
learned, but the location or identity of the victim is un
known or law enforcement authorities are otherwise 
~nable to t~ke meas.ures to assure his safety. In such situa
tIons, the InterceptIo~ of communications may be neces
s:ary to prot<:;c~ the lIves of the hostages or victims, yet 
time for obtaInIng a court order may not be available. 

In p.reparation for hearings on the predecessor legislation, the 
qommittee. reques~e~ a nu.mb<:;r of Federal law enforcement agen
CIes to reVl~w theIr ~nvestIgatIve files for instances in which such 
emergency mterceptIOn would have been a valuable investigative 
t?ol. .Cas;6 studies were !eceived from the Federal Bureau of Inves
tIgatIOn a~~ the UnIted ~tates Secret Service 27 which under
scor:ed the crIt~cal need for thIS emergency exception. 

Fmally, se~tIOn .1203(c) (1), (2), and (3) of the bill amend 18 U.S.C. 
?5~6 ~o p<:;rmit a .tItle III surveIllance for wire fraud, victim-witness 
IntimIdat~on, chIld pornography, and currency transactions of
fenses. WIth respec~ to wire fraud and child pornography cases, the 
Departme:r:t of JustICe recommended Bxpansion of the listed crimes 
on the basIS that: 2S 

[i]n the case of wire fraud, the offense itself consists of 
the use of wire communications to execute a fraudulent 
s~heme. Thus, the failure of title III to permit the intercep
tion o~ ~uch comI?un.ications deprives Federal officers of 
the abIlIty to obtam, In many cases what is obviously the 
most compelling evidence of the offense. In light of the 
nature of t~e offense. of wire fraud, it is in our view emi
nently senSIble that t~tle ~II should permit the interception 
of the ,:ery communIcatIOns that constitute the offense. 
Indeed, It see~s .odd that. title III presently permits the 
use of electronIC InterceptIOns to obtain evidence of bank
ruptcy f~aud,. but d,!es not permit such interceptions in 
c~ses WhICh dI!ec~ly mvolve the use of interstate or foreign 
Wire communICatIOns to commit a fraud. This defect in 

25 ld. at 10-11, 97. 
26 ld: at 17-19; s~e also S. Rept. No. 97-319, supra note 1 at 7 n. 37. 
27 WIretap Hearmgs, supra note 3 at 47 n. 38. 
28S. Rept. No. 97-319, supra note 1 at 16-17. 

24-038 0-83-26 
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current law was recognized and cured in S. 1630, the 
criminal code revision bill currently before the Senate. 

In 1978, the Congress enacted two new offenses, 18 
U.S.C. 2251 and 2'252, to address specifically the alarming 
problem of child pornography. These statutes make it a 
Federal offense, punishable by up to ten years' imprison
ment, to use child.ren in the production of films and photo
graphs depicting sexual activities, as well as to distribute 
such materials. The Department of Justice has directed its 
investigators and prosecutors to give priority to these 
cases. 

Despite the emphasis we have placed on child pornogra
phy cases, prosecution of those who violate 18 U.S.C. 2251 
or 2252 has been difficult. In cases involving the sexual ex
ploitation of children, as is true with many other types of 
criminal offenses, the best means of investigating and 
prosecuting these violations would be through interviewing 
the victims and securing their testimony before grand 
juries, and ultimately, at trial. However, in child pornogra
phy cases, because of the age of the victims and the under
standable reluctance of parents to permit their children's 
involvement in judicial proceedings regarding their sexual 
exploitation, pursuing these traditional methods which 
focus on the ability of the victim to provide substantial evi
dence concerning the offense is often not possible. Not only 
are the victims of child pornography often so youthful or 
so emotionally distressed as a result of their experiences 
that they cannot provide extensive information and testi
mony about their exploitation, but also, because of our re
sponsibility to protect the interests of these child victims, 
we must at times decide against requiring them to recount 
in court the brutal degradation they have already experi
enced and to be subject to extensive cross examination. 

For these reasons, it would be extremely advantageous if 
18 U.S.C. 2516 were amended to permit electronic intercep
tion when the underlying offense is a violation of 18 U.S.C. 
2251 or 2252. MUGh of the business of child pornography 
takes place in offices and over the telephone. Being able to 
conduct electronic surveillance of such conversations 
would greatly enhance our ability to obtain convictions in 
this area. In addition, we are aware of the involvement of 
organized crime in these offenses, particularly in the dis
tribution of child pornography, and title III has tradition
ally permitted the use of wiretaps to obtain evidence of of
fenses in which there is significant organized crime in
volvement. 

The Committee concurs with the Department of Justice that the 
availability of title III surveillance for these offenses is justified. 

The Committee also concurs with the Administration,29 that 
electronic surveillance under a court order, if available, would im-

29 See the Administration comprehensive crime proposal, S. 829, title XVI, Part B. 
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frove th~ enforcem~nt of the laws relating to currency and foreign 
ransac~J.Ons r~portIn~ and to victim-witness intimidation. The 
for~er IS ass.oClated WIth ~rganized crime and major illicit dru 0-

:hatlOffis, ~hIle the ~atter IS not only a fundamental protectio! fgr 
e e ectIve operatI?n of th~ criminal justice system but also a 

com~oln occu~rence In organIZed crime, drug trafficking and seri-
ous VIO ent crIme -cases. ' 
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PART C-VENUE FOR THREAT OFFENSES 

1. In general and present Fedenal law 
Part C of title XII is designed to relnove an unnecessarily restric

tive choice of venue presently placed on the government in impor
tation cases involving mailing or telephoning threatening commu~ 
nications and to clarify venUf~ for certain importation cases. It is 
based on a provision in S. 1680, the Criminal Code Reform legisla
tion approved by the Committee in the 97th Congress. l 

Under 18 U.S.C. 3239, venUle with respect to the offenses of trans
mitting in interstate or foreign commerce or mailing threats in vio
lations of 18 U.S.C. 875, 876, or 877 lies only in the district where 
the threat was first placed ill motion such as the district in which 
the letter was sent or in which the call was made. This statute is 
an exception to the general rule contained in 18 U.S.C. 3237 that 
an offense involving the use of the mails or transportation in inter
state or foreign commerce is a continuing offense and may be pros
ecuted in any district from" through, or into which the commerce 
or mail matter moves. 

2. Provisions of the bill, as Ire ported 
Part C repeals 18 U.S.C. 3239 so as to make the offenses in 18 

U.S.C. 875-877 subject to the general rule of 18 U.S.C. 3237 and 
permit venue to lie in the district in which the threat was received 
as well as the district in which it was made. It is difficult to discern 
any reason to treat venue in threat cases differently from other 
continuing offenses, as a matter of right. For instance, there ap
pears to be no reason to mandate that a defendant who mailed a 
threat be tried only where he mailed it, but to allow prosecution of 
a defendant who mailed an explosive in the district of mailing, the 
district of receipt, or any district through which it passed. 

In addition, this Part amends 18 U.S.C. 3237 to add offenses in
volving the importation of a person or an object into the United 
States and thereby to classify such offenses as continuing offenses 
for which venue is appropriate in any district in which the import
ed object or person moves. This is designed to overcome the deci
sion in United States v. Lember,2 which limited venue in importa
tion cases to the district of entry rather than of final destination. 
Such a construction is unjustified and would create difficulties 
since the witnesses are usually located in the place of destination. 
Moreover, the district of destination rather than first entry nor
mally has the greater interest in vindicating the offense. 

1 See section 3311 of S. 1630 and the discussion in S. Rept. No. 97-307, pp. 1139-1141. 
2319 F. Supp. 249 (E.D. Va. 1970). Other courts have rejected Lember. See United States v. 

Godwin, 546 !·'.2d 145 (5th Cir. 1977); United States v. Jackson, 482 F.2d 1167 (10th Cir. 1973), 
cert. denied, 'H4 U.S. 1159 (1974). 
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PART D-INJUNCTIONS AGAINST FRAUD 

1. In general and present Federa'z law 
Part D of title XII is designed to all th At • 

if~~r~~~te~asc"!J!" de~: ~th'l::,ti,?;:Of c}ap~:61 ~~~l: 1~ 
amel,l~ed by sectio~ 1108 of this bili

l 
{hUb' kr; fraud, a~d,. as 

prOVISIOn was contained in S 1630 th' WI. • an raud, A SImilar 
lation approved by the Com~ittee 'in tehCe r9Im7thlnCal Code Rleform legis-

Du" 'ts I h' ongress. 
junctr~~~ \0 er~~lrai~t~i7e' ~~~!i~;i~~ c~¥rt o{ ~hanc~r~ issued in-
However, with the increasin t bil't cer run cnmmal acts. 2 

the need for the enforcemen1 ~t th~ Y ?f ~hel ~nglish government, 
lor~ diminished until by the end of tl~rli5fua ars b~ the chance
entlrely.3 Thus, the rule became est:bl' h den dry It had ceased 

tl~w tthat equity would not interfere by the eiss::a~~: ;r~c~~mon 
IOn 0 prevent the commission f' E ' InJunc

soon developed to this general r~le c¥mes .. xceptIOns, however, 
property, r.ights or was inimical to PUbl~ui;e~lth act endange:r:ed 
c0!ll~ enJOIn such act regardless of wheth th' °tr safety, eqUIty 
crlmmal by a statut 4 T d 't' er e ac was also made 
lature has the autho~ity t~ :~tho~iz~e:rall~ conceded that B: l~gis-
statute by injunction. 5 e en orcement of a cnmmal 

Congress has not as a gen 1 t' '. 
for the prevention 'of crimes e~bo~[~~ I~~ pr1vlded Injunct~ve relief 
however, Congress has permitted th ,e pace. Ifn .c~rtru~ fields, 
restrain certain acts which e ~ssuance. o. InjUnctIOns to 
facilitate criminal conduct Th:~ ~O!1stl~':1te crl~lnal conduct or 
available for violation of the fr d InJU~C, Ive re lef has long been 
Exchange Act 6 and these ~~ PhVIsIOns of the Securities and 
ties and Exch~ge Com .p:r:oVIslons ave been used by the Securi-

~~~h~~i~JSt~~ !~~ Org~:~oCr1~enc~~~IA~~c;f1W?0 ~6~n:'~~~ 
effort to free inters~~e of InJunctlfns and restraIning orders in an 
nized crime. Similarl commerce ro~ ~he c<?rrupt control of orga
deemed detrimental t;;th!h:co~~m of. InJ':ldnctlOnsdt? prevent acts 
field. y IS WI esprea In the antitrust 

Another area where there is a gr t d fi ., , 
~n fr~udulent scheme cases. Whil ea nee or mJ~~ctIv~ z:elie~ is 
JunctIve relief 8 this relief . ~ prdesent law I?roVIdes lImIted In-

, IS Ina equate. FIrst, the relief is 

~ See section 4~21 o~ that bill. 

3 :i~,:~r~h:R~!i~a?'Of~E~g!ish Law:' 405, 406 (7th ed. 1956). 
: PSee0meroy, 'Equity JUrisdictio~~~~9~fut~l619H7arv1) . L. Rev. 390, 391 (1903). 

Case Comme ts E 't' P '. 
305 (1959). n , qUI Y s ower to Enjoin Criminal Acts, 16 Wash. and Lee L R 303 

6 15 U.S.C. 77t. . ev. , 
'1 18 U.S.C. 1964. 
8 See 39 U.S.C. 3005(a). 
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. . in mail It does not reach the 
restricted to the detentIOn t?f Inc~:be ~ent t~ further a scheme and 
situation where letters con Inue 11 f om the customer or to fraud
remittances are c~11ected p~rsof~l lh~ use of the mails. Second, the 
ulent schemes yvJ;11ch ~o no e~eedin s entail considerable delay 
required admInIstratIve i{O t gtime and energy necessary to 
which is ~0!l1p0ll:~ded .by: t~eedi~:rict court while the administra
bring an InjUnctive SU1t d- S· ce the investigation of fraudulent 
tive proceedings are pen :~g. '/~ot years before the case is ready 
schemes often takes ~on. s, 1 t people 'continue to be victimized 
for criminal prosecutIOn, ~nnocen 
while the investigation is In lro~:,s~fter indictment or the obta~n-

Experience has shown tha tev t s of fraudulent schemes contIn
ing of a. c<?n,?-ction, the ~~rp;o~a t~~se reasons, the . Committee h~ 
ue to VlctImIZe the publi : s that a person IS engaged or IS 
concluded that w~eneve~ I~ al~~:~d offense proscribed by chB:pter 
about to engage In a Cr1mlln~ Id be empowered to bring SUIt to 
63 the Attorney Genera s ou . 
enjoin the fraudulent acts or practices. 

2. Provisions of the bill, as reported. 45 to title 18 to allow 
Part D of title XII adds a new sec~on~n:;f to' a fraud scheme by 

the Attorne1 .Gen~ral .to j U1 :alS%:tl?{ct court whenever he deter
seeking an InJunct;on In e.e . dence of a violation of chapt~r 
mines he has receIved s~ffiC1Tr: eVl t is to grant such action as IS 
63 to initiate such an actIon·

t
. e. c~u~nd substantial injury to the 

warranted to prev~nt a con Inuint cted by the criminal statute al
class of persons desIgned to b~ vllro ~. on the proceeding is governed 
legedly being violated. As ~ ~I a~:du~e except that if an indict
by the Federal Rules °df t~IVl~!~Orestrictive .discovery provisions of 
ment has been returne e 1 
the Federal Rules of Criminal Procedure app y. 

PART E-GOVERNMENT ApPEAL OF POST-CONVICTION NEW TRIAL 
ORDERS 

1. In general and present Federal law 
The purpose of part E is to create statutory authority for the 

government to appeal a decision of the district court to grant a new 
trial to a defendant following the entry of judgment or verdict of 
guilty. The proposal is identical to a provision in S. 1630, the Crimi
nal Code Reform legislation approved by the Committee in the 97th 
Congress,l and was the subject of a separate Executive Communica
tion to Congress during the present Session. 2 Currently, no appeal 
lies from an erroneous post-conviction ruling awarding a defendant 
a new trial, although such an appeal would not violate constitu
tional rights. Permitting an appeal is consistent with the purposes 
of the 1970 statute revising the Criminal Appeals Act, 18 U.S.C. 
3731, and would provide a far fairer and more efficient mechanism 
to correct an erroneous decision than a costly, time-consuming new 
trial, the only alternative under present law. 

Prior to 1970, the right of the United States to appeal trial court 
errors in criminal cases was severely restricted. Not only were the 
parameters of appellate jurisdiction under the then applicable 
Criminal Appeals Act unjustifiably narrow, the government's op
portunities to obtain appellate review under the Act were further 
constrained by the A\!t's relia."1ce on arcane common law distinc
tions that had no analogue in modern Federal practice. By 1970, 
the Supreme Court had come to characterize the Act as a "fail
ure." 3 

Recognizing that the Criminal Appeals Act virtually precluded 
any government appeal of erroneous decisions in criminal cases 
and thus frequently stood as a bar to the rational and effective en
forcement of our criminal laws, the Congress in 1970 amended 18 
U.S.C. 3731, the statute governing appeals by the United States in 
criminal cases, to give the government the broadest authority per
mitted under the Constitution to appeal a trial court's dismissal of' 
an indictment or information. In order to emphasize its intention 
that the new statute was to be a mal:'ked departure from the 
former Criminal Appeals Act, the Congress specifically included in 
the new language of 18 U.S.C. 3731 the admonition that "[t]he pro
visions of this section shall be liberally construed to effectuate its 
purposes. " 

While, as has been noted by the Supreme Court, it was the intent 
of the Congress in its 1970 amendment of 18 U.S.C. 3731 "to 
remove all statutory barriers to Government appeals and to allow 

1 See section 3724 of that bill and the discussion in S. Rept. No. 97-307, p. 1223. 
2 Executive Communication :#: 328, February 10, 1983, suggesting the legislation embodied in 

partE. 
3 United States v. Sission, 399 U.S. 267, 307 (197{). 
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. in mail It does not reach the 
restricted to the detention <;>f Inc~be ~ent t~ further a scheme and 
situation where letters continue afl from the customer or to fraud
remittances are collecJed p~rsor '1 lhe use of the mails. Second, the 
ulent schemes ~J;lich .0 no en ::din s entail considerable delay 
require? admlnls~ratIbe £h'~cextra gtime and energy neces~a~y to 
which IS compo1):nued . Y. di trict court while the admlnlstra
bring an injunctive SUIt ill theS'n~e the investigation of fraudulent 
tive proceedings are pen thg·./ ot years before the case is ready 
schemes often takes ~n.on. s, I nt people 'continue to be victimized 
for criminal pro~eCl.~tlO~, ~nnocen . 
while th~ investIgatIon IS l~ ~ro~~s~fter indictment or the obt~n-

ExperIence has shown tate t rs of fraudulent schemes contIn
ing of a. c~n~ction, the )~rpFo~a these reasons, the Committee h~s 
ue to VIctimIZe the publ : that a person is engaged or IS 
concluded that w~eneve~ I~ al~~:~d offense p~oscribed by cha;pter 
about to engage In a crunlIn~ ld be empowered to bring SUIt to 
63 the Attorney Genera s ou . 
en'join the fraudulent acts or practIces. 

2. Provisions of the bill, as reported. to title 18 to allow 
Part D of title XII adds a new sec~on~n1f~'~' a fraud scheme by 

the Attorne! .Gene;ral.to j:Je:at~~:tdct cou~t whenever he deter
seeking an InJunct~ondm ffi' t evidence of a violation of chapte;r 
mines he has receIve s~ !Clen . to ant such action as IS 
63 to initiate such an actlOn·lhe. c~u~~~ su~antial injury to the 
warranted to preve;nt a con Inwnt ted by the criminal statute al
class of persons deSIgned to b~ P{O ~? on the proceeding is governed 
legedly being violated. As ~ ~IVl a~:du~e except that if an indict
by the Federal Rules °dfthCIVll Pro restrictive .discovery provisions of 
ment has been returne e rllore 1 
the Federal Rules of Criminal Procedure app y. 

PART E-GOVERNMENT ApPEAL OF POST-CONVICTION NEW TRIAL 
ORDERS 

1. In general and present Federal law 
The purpose of part E is to create statutory, authority for the 

government to appeal a decision of the district court to grant a new 
trial to a defendant following the entry of judgment or verdict of 
guilty. The proposal is identical to a provision in S. 1630, the Crimi
nal Code Reform legislation approved by the Committee in the 97th 
Congress,l and was the subject of a separate Executive Communica
tion to Congress during the present Session. 2 Currently, no appeal 
lies from an erroneous post-conviction ruling' awarding a defendant 
a new trial, although such an appeal would not violate constitu
tional rights. Permitting an appeal is consistent with the purposes 
of the 1970 statute revising the Criminal Appeals Act, 18 U.S.C. 
3731, and would provide a far fairer and more efficient mechanism 
to correct an erroneous decision than a costly, time-consuming new 
trial, the only alternative under present law. 

Prior to 1970, the right of the United States to appeal trial court 
errors in criminal cases was severely restricted. Not only were the 
parameters of appellate jurisdiction under the then applicable 
Criminal Appeals Act unjustifiably narrow, the government's op
portunities to obtain appellate review under the Act were further 
constrained by the Act's reliance on arcane common law distinc
tions that had no analogue in modern Federal practice. By 1970, 
the Supreme Court had come to characterize the Act as a "fail
ure." 3 

Recognizing that the Criminal Appeals Act virtually precluded 
any government appeal of erroneous decisions in criminal cases 
and thus frequently stood as a bar to the rational and effective en
forcement of our criminal laws, the Congress in 1970 amended 18 
U.S.C. 3731, the sta.tute governing appeals by the United States in 
criminal cases, to give the government the broadest authority per
mitted under the Constitution to appeal a trial court's dismissal of' 
an indictment or information. In order to emphasize its intention 
that the new statute was to be a marked departure from the 
former Criminal Appeals Act, the Congress specifically included in 
the new language of 18 U.S.C. 3731 the admonition that "[t]he pro
visions of this section shall be liberally construed to effectuate its 
purposes." 

While, as has been noted by the Supreme Court, it was the intent 
of the Congress in its 1970 amendment of 18 U.S.C. 3731 "to 
remove all statutory barriers to Government appeals and to allow 

I See section 3724 of that bill and the discussion in S. Rept. No. 97-307, p. 1223. 
2Executive Communication #328, February 10, 1983, suggesting the legislation embodied in 

part E. 
3 United States v. Sission, 399 U.S. 267, 30'r (197(}). 
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appeals whenever the Constitution would permit," 4 the 1970 
amendment neglected, in one important area, to correct the then 
prevailing unwarranted restriction~ on g~vernment. ~ppeals. ~he 
area left unremedied, as reflected In cons!stent deCISIOns denymg 
the government a right to appeal, was WIth respect to erroneous 
post-conviction orders for a new trial. 5. . • • 

The present gap in the appellate JurisdICtlO~ c.onferred by 18 
U.B.C. 3731 which prohibits review of post-conyIctlOn erroneously 
granted new trial orders is wasteful of resources and harm!ul to 
the government. Since the government has no. o:pportunlty .to 
obtain correction of a wrongly entered post-conVIctIOn new trIal 
order, all such cases must be retried at considerable public expe?se 
and further burdening our overcrowded c.ourts. Moreover,. th~ lIke
lihood of the government's prevailing agaIn at a sec?nd tr~alls nec
essarily diminished for reasons unrelated to the ~ult o~ Innocence 
of the defendant, for the strategy of the pros~cutlOn Wlll have ~l
ready been revealed and with the passage <?f time g~ver~ment WIt
nesses may have become una,;,ai~abl~ ?r theIr memo~Ies dImmed. In 
recent years, the government s InabIlity t? seek reVIew of post-c0:r;t
viction new trial orders has been responsIble for tJ:e go~ernI?ent s 
ultimately losing an incre~si~g number. of cases In ,,:hIC~ It ?ad 
originally obtained a conVIctIon. Thus, In the Com~Ittee s VIew, 
there is substantial reason to extend the broad authorIty for appel
late redress of trial court errors now set out in 18 U.S.C. 37P.11 to 
the context of post-conviction new trial orders. Indeed, such an 
amendment is fully consistent with the present purposes of the 
statute. d t' 

The compelling need for appellate re~ew of or .ers gran Ing a 
criminal defendant a new trial ~:as well Illustrated In Judge Mans
field's concurrence in United States v. Sam Goody, Inc.~ 675 F.2d 17 
(2d Cir. 1982), in which a new tria~ was granted to th~ d~fendants 
convicted following a one-month trlal on cha~ges of crImInal copy
right infringement and interstate transportat~on .of stolen p~operty. 
Although Judge Mansfield found that the .trlal Judge had gr~ssly 
abused his discretion in granting a new trIal," he was ~onstraIned .. 
to agree with the majority that there ~as no authOrIty for. th~ 
court to entertain an appeal of the new trIal order. He emphaSIzed, 
however, that this result worked a "grave injustice":6 

The effect of the district court's order is to deprive the 
public of a fairly-won and fully supported conviction. . 

* * * * * 
Should the government be unable, because of the pas

sage of time or lack of prost .. ~cutorial resources to reassem
ble all the proof for a long and expensive retrial, the guilty 
appellants will go scot-free. 

Judge Mansfield further noted: 7 

-----
4 United States v. Wilson, 420 U.S. 332, 337 (1975). I 544 
5See, e.g., United States v. Alberti, 568 F.2d 617 (2nd Cir. 1977); United States v. Tayor, 

F.2d 347 (8th Cir. 1976). 
6675 F.2d at 27. 
7 ld. at 28. 

-~----......------~~------
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The ironic part is that if the trial judge had only dis
missed the counts of which appellants were found guilty 
rather than grant a new trial, the government would be 
entitled to appeal as of right under 18 U.S.C. 3731 and the 
dismissal would be reversed, leaving the verdicts of guilty 
to stand and avoiding the waste of another long trial. 

The absence of express authority to appeal new trial orders 
under 18 U.S.C. 3731 leaves only one possible avenue for the gov
ernment to obtain review of erroneous grants of new trials in 
criminal cases, and ·that is through a petition for a writ of manda
mus vacating the new trial order and reinstating the judgment or 
verdict of conviction. However, the writ of mandamus is an ex
traordinary remedy and will not be embraced by the courts n5 a 
substitute for appellate review. As such, its availability as a means 
of addressing the current gap in appellate jurisdiction over new 
trial orders is extremely limited. 8 

The difficult position of the government in seeking correction of 
a new trial order by way of a mandamus petition was illustrated in 
In re United States. 9 The District Court's new trial order, following 
the conviction after a three and one-half week trial before a seques
tered jury of defendants Antonelli and Yeldell on charges of con
spiracy to "defraud the District of Columbia and bribery, was based 
on the failure of a single juror during voir dire to reveal what the 
defendants asserted was prejudicial information about the nature 
of her father's employment. In denying the mandamus petition, the 
court dismissed the government's contention that the trial court 
was grievously in error in assessing the impact of the juror's 
answer on the essential fairness of the trail, as simply "beside the' 
point, for this is a petition for mandamus."lo The new trial order, 
even if it constituted a substantial error, could not be corrected by 
mandamus as long as its entry was within the trial court's jurisdic
tion. At a second trial, both defendants were acquitted. 

Providing for a post-conviction right of appeal from a district 
court order awarding a new trial would violate no constitutional 
guarantee. In United States v. Wilson,11 the Supreme Court held 
that "where there is no threat of either multiple punishment or 
successive prosecutions, the Double Jeopardy Clause is not of
fended," 12 and thus, "when a judge rules in favor of the defendant 
after a verdict of guilty has been entered by the trier of fact, the 
Government may appe,'ll from that ruling without running afoul of 
the Double Jeopardy Clause." 13 Therefore, it is clear that to au
thorize appeal of a post-conviction new trial order is constitutional
ly permissible, since a successful government appeal would merely 
result, as in Wilson, in the reinstatement of the conviction, not a 
second trial. Indeed, not providing for such an appeal creates an 
anomaly: as noted by Judge Mansfield in the Sam Goody case, 
supra, if a judge following a verdict of guilty enters an order for 
dismissal of the indictment or acquittal (i.e. judgment n.o.v.), the 

8 See, e.g., Will v. United States, 389 U.S.C. 90 (1967). 
0598 F.2d 233 (D.C. Cir. 1979). 
IOld. at 236. 
11420 U.S. 332 (1975). 
121d. at 344. 
131d. at 352-353. 
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government may presently appeal under 18 U.S.C. 3731 and have 
the verdict reinstated;14 but if the judge awards the lesser relief of 
a new trial, no appeal is possible and a second trial is the only re-
course. 

2. Provisions of the bill, as reported 
The bill accomplishes the goal of conferring authority on the 

"United States to appeal from a post-conviction new trial order by 
amending present 18 U.S.C. 3731 to add the phrase "or granting a 
new trial after verdict or judgment" following the words "indict
ment or information". This extends the ambit of the statute to 
orders granting a new trial after conviction. 

The Committee is aware that only a small fraction of post-convic
tion orders for a new trial will involve legal error warranting 
appeal. Because of the prevailing requirement for prior authoriza
tion by the Solicitor General of all government appeals,15 the Com
mittee does not anticipate that the modest enlargement of 18 
U.S.C. 3731 proposed here will give rise to problems. On the con
trary, as a result of the careful screening process within the Solici
tor General's Office and the ensuing high incidence of successful 
appeals under the government appeals statute today, it is probable, 
in the Committee's view, that allowing appeals from unwarranted 
district court rulings requiring retrials will produce a significant 
new saving of judicial and prosecutive time and resources. 

In sum, there is a pressing need for the amendment to 18 U.S.C. 
3731 set forth in Part E of title XII authorizing government ap
peals of post-conviction new trial orders. The United States' 
present inability to seek correction of erroneous new trial orders is 
justified hy neither constitutional principles nor policy consider
ations and is clearly contrary to the interests of justice .. At best, 
this situation requires the expense of unwarranted new trials. At 
worst, because of the inevitable disadvantage to the government in 
having to proceed with a second trial, it affords properly convicted 
defendants an opportunity for an unjustified acquittal. 

14 See, United States v. Martin Line Supply Co., 430 U.S. 564, 568, 570 (1977); United States v. 
Wilson, supra note 11. 

15 28 C.F.R. 0.21(b). 
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PART F-WITNESS SECURITY PROGRAM IMPROVEMENTS 

1. In general and present Federal law 
T~is subchapter codifi~s and revises the provisions on relocation 

of WItnesses enacted as tItle V of the Organized Crime Control Act 
of 1970. ~hat title was no~ en~cted as part of title 18 and presently 
~ppears In headnote fashIon m chapter 223 of title 18 just preced
Ing 18 U:~.C. 3481.. The Committee has included this Part to bring 
the proV1~Ions o~ tItle y of ~he ~970 Act i.nto the title 18 chapter 
dealmg With an~I~lary mvestigatIve at;tthonty where it logically be
l(;mgs. The proV1sIon~ of PB;rt F ~ontInue the basic theory behind 
tI~le V of ~he Orga.nIZed 9rIme Control Act of 1970-insuring that 
Witnesses In organIZed crIme cases are produced alive and uninti
midated before grand juries and at trial. The Committee endorses 
the staten:ent o~ title V that appeared in the Senate Report on S. 
30, the bIll WhICh became the Organized Crime Control Act of 
1970,1 as follows: 2 

Each step in the evidence gathering process * * * moves 
toward the production of live testimony, testimony that is 
nec~ssary to b~ing cr~minal ~an.ctions into play in the fight 
agamst organIZed crIme. Crimmal sanctions, in short do 
not enforce themselves. Obtaining testimony,. howeve;, is 
?nly part of the problem. The Attorney General testified 
In 1965 that even after cas~s had been developed, it was 
necess.ary to forego prosecutIOn hundreds of times because 
key WItI?-esses.:vou~d not te~tify for fear of being murdered. 
TamperIng WlLh Witnesses IS one of organized crime's most 
~ff~ctive counter weapons. Indeed, the Attorney General 
IndICated that such fear was not unjustified; he testified 
that the Department, in its organized crime program, lost 
m<?re than 25 informants between 1961 and 1965 .. It was in 
thIS context, therefore, that the President's Crime Commis-
sion tragically concluded: . 
. No Jurisdict~on has ~ade adequate provision for protect
Ing ~tnesses In organIzed crime cases from reprisal. In a 
few. Inst.ances where guards are provided, resources require 
theIr Withdrawal shortly after the particular trial termi
n~tes. On a c~se-t<?-case basis, governments have helped 
WItne.sses find Jobs In oth:er sections of the country or have 
e,:en helped them to emIgrate. The difficulty of obtaining 
WItnesses ~ecause of the fear of reprisal could be countered 
somewhat If governments had established systems for pro
tecting cooperative witnesses. 

1 Public Law 91-452,84 Stat. 933 
2 S. Rept. No. 91-617, 91st Cong., 'lst Sess., pp. 59-60. (1969). 
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The Federal Government should establish residential 
facilities for the protection of witnessess desiring such as
sistance during the pendency of organized crime litigation. 

After trial, the witness should be permitted to remain at 
the facility so long as he needs to be protected. 

The Committee has concluded that twelve years of experience 
with witness protection under the 1970 Act has amply proven both 
the necessity and utility of such provisions. It is a recognized fact 
that testifying in organized crime or narcotics cases involves a real 
danger of violent retaliation. Protection by means of relocation to a 
safe environment is often necessary in such cases. Indeed, the abili
ty to offer protection to witnesses is virtually a requirement of an 
effective campaign against organized crime. In addition, the Com
mittee has concluded that in appropriate situations protection 
should be provided in cases that do not involve organized crime ac
tivity but do involve serious criminal violations and a very real 
presence of danger to witnesses and informants. 

The Committee has further concluded that the language used in 
title V of the 1970 Act may be inadequate to describe what is nec
essary to effectively relocate endangered witnesses and to ensure 
their security. Under the current language of title V to provide 
"protected housing facilities and to otherwise offer to provide for 
the health, safety, and welfare of witnesses," for example, the At
torney General has been called upon to develop special procedures 
and techniques of protection and relocation. These techniques and 
procedures are given greater statutory recognition in this bill. The 
Committee, however, believes that setting out these techniques and 
procedures in the Code is not a new grant of authority, but is 
rather a recog,'TIition of the current program and a reaffirmation 
that these techniques and procedures are fully justified and well 
within the contemplation of title V of the 1970 Act. 

2. Provisions of the bill, as reported 
Part F propose~ to create a new chapter, 224, of title 18, United 

States Code, consisting of three sections, 3521, 3522, and 3524.3 
These sections will be discussed in sequence. 

SECTION 3521. WITNESS RELOCATION AND PROTECTION 

Section 3521 continues the current law authority of the Attorney 
General to provide protection and security by means of relocation 
for witnesses and their immediate families in proceedings brought 
against persons involved in criminal activity. Several changes have 
been made. 

First, under current law the protection may be offered where the 
proceedings have been instituted against a person alleged to have 
participated in an "organized crime activity". The Committee feels 
that the term "organized crime activity" is, on the one hand, too 
vague in that it fails to give sufficient guidance to the Attorney 
General in the iInplementation of this statute, and is, on the other 

3 A fourth section, 3523, was originally included which dealt with a civil action to restrain 
witness or victim intimidation. That provision (which had been proposed initially in section 4014 
of S. 1630, as reported in the 97th Congress), was enacted in substance in the 97th Congress as 
18 U.S.C. 1514, part of the Victim and Witness Protection Act of 1982, Public Law 97-291. 
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hand, t.oo restrict~ve. of the Attorney General's authority to afford 
pr?tectIOn where .It IS otherwise warranted. Accordingly, the Com
m.Ittee has substituted a more precise term. Under section 3521 
Witness protection may b~ provided in an official proceeding if th~ 
Attorney Gen.eral determInes that an offense described in section 
1512 ~T~mperIn~ with a .Witness, Victim, or an Informant) or 1513 
(retalIating agaInst a WItness or an Informant) or a similar State 
?r ~ocal offense invo.lving a crime of violence directed at a witness, 
IS lIkely to be commItted. 

The reference to sections 1512 and 1513 4 insures completeness of 
c?verage. Clearly, the offenses set forth in those sections are pre
CIsely the typ~ of cond~ct against which this subchapter seeks to 
aff~rd. prote~tIOn for. !'ltnesses, potential witnesses, victims, and 
theIr ImmedIa~e famIlIes. r:J;he Com~ittee intends by reference to 
these two sections to describe the kind of conduct which must be 
protected against. In addition, the section makes clear that there is 
n? intent to limit prot~ction to F'ederal offen~es: The Attorney Gen
el al can order protectIOn of State or local Witnesses on a reimburs
abl~ basis .. Simila~l;y .there is n? intent to restrict protection to or
g~~.nlZed crnn~ a~tIVltIes. ·There IS no reason to deny protection to a 
Witness who IS m danger of retaliation, simply because the nexus 
~etween the offen~e ~d org~nized c~iID:inal activity is lacking. For 
Instance, !1 !ape Vlctn~ fearIng retalIation from her assailant may 
not. be wIllIng to testify unless relocation or protection is made 
available. That a further assault will subject the attacker to fur
ther p~osecution is cold comfort in such a situation. Protection or 
r~locatIon shou~d b~ available in such a circumstance. Extending 
Witness protectIOn In this manner should not create a burden on 
the Depart~e~t or the witness relocation program, first because 
any State VlctIms are to be protected subject to reimbursement of 
the Federal Government by the State, and second because the At
torney General retains discretion as to any individual victim being 
afforded protection . 
. The Committee also has substituted the term "official proceed
Ing". for the cur~en~ law term "legal proceedings." This change is 
not Intended to. lImIt. the re:ach of the current language. In particu
l~r? the ComII?-I~tee I1?-tends that the statute remain applicable in 
~IVll.an.d admln18tr~tIve proceedings, where warranted, as well as 
In Crll~llnal p~oceedings. The ~~rm "official proceeding" is intended 
to achIeve thIS result. In addItion the word "involving" is used in
stead o.f t~e mor~ limit~d word "instituted" to make it clear that 
reloca~IOn 18 possIble prior to formal charges being brought against 
a specIfic defendant. 

In ~ddition, relocatio~ and. protection may be offered not only to 
the WIt~ess or a potential WItness and to the immediate family of 
such ~tness but :'to a person otherwise closely associated" with 
the WItness. ExperIence has shown that the danger of retaliation is 
not alw.ays confined solely to the witness and his immediate family. 
ProtectIOn. has to be afforded occasionally to the fiance of a wit
ness, ~o chIldren of the fiance, and to others closely associated with 
the Witness. The phrase "a person otherwise closely associated" is 

P 
4 ~hese sections were enacted as part of the Victim and Witness Protection Act of 1982 (see 

ubhc Law 97-291). 
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intended t~ recognize this need. The standard that must be applied 
before protection and relocation will be afforded to a family 
member or a person closely associated with the witness is that such 
person may also be endangered. 

Section 3521(b) spells out in more detail the protective measures 
that the Attorney General may take to ensure witness protection 
or relocation. The general concept is that protection of the witness 
will be achieved either through relocation and the establishment of 
a new identity or through whatever means the Attorney General 
deems necessary and adequate short of relocation. This can mean 
as little as putting someone in a motel outside of town until the 
trial is over, or it could include the full panoply of procedures 
listed in section 3521(b). 

The procedures developed by the Attorney General to implement 
section 3521(b) must be designed to protect the health, safety, and 
welfare of the person to be protected from bodily danger. The At
torney General is afforded wi~e latitude in taking any .action he 
deems necessary to achieve thIS result, and he can contInue such 
action for so long as, in his judgment, the ~anger contin.ues. ~o 
guide the exercise of his discretio?, the CommI~tee has O1~tllI~ed SIX 
measures that may be involved In any relocatIon. The hst In sec
tion 3521(b) however, is not intended to be all-inclusive and for the 
most part ;eflects procedures already developed to implement the 
current statute. 

First, the Attorney General is authorized to provide suitable offi
cial documents to enable the person relocated or protected to estab
lish a new identity without having to reveal his prior identity. 5 

Such documentation may include such items as birth certificates, 
drivers licenses, social security cards, military records, school 
records, medical records, and the like. It is expected that new 
names will in most instances, be legitimized ultimately by court 
approved n'ame changes. The Committee is aware of the coopera
tion afforded to the existing program by many Federal, State, and 
local governmental agencies in this regard and urges that such co
operation and assistance be 111aintained in the future. 

Second the Attorney General is authorized to provide housing 
for the p;otected or relocated persons and, third, for transportation 
of persons and property to the new resident. In this regard the At
torney General may assist in the selection and location of a new 
residence and the paymnent of moving expenses, and may ren.der 
such other assistance as may be necessary to effect the relocatIOn. 

Fourth the Attorney General is granted authority to provide a 
tax free ~ubsistence payment in a sum to be established by him. in 
regulations. This provision is in recognition of the need to proVide 
funds for living expenses to a witness and his family who are sud
denly removed from their existing life an~ employment. 'Fhe sub
sistence amount and length of payment Will vary from Witness to 
witness but it is not intended that it be paid for a great length of 
time. It is a stop-gap measure until the relocated family can 
become established and self-sufficient. There is no requirement 

518 U.S.C. 1028, the general false identification statute, is made expressly inap~licable to au
thorized witness protection activities, in recognition of the importance of the need m some cases 
to supply relocated or protected persons with new identities. 
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that the Attorney General continue such payments beyond the 
length of time he deems sufficient in the individual case for the re
located witness to be able to fully support himself. This payment is 
in no way to be a substitute welfare system. In this regard, the 
Committee notes with approval the existing Department of Justice 
efforts to limit the duration of such payments. This payment is also 
not intended to relieve the investigative agencies of any authority 
or responsibility that they may have to pay informants from time 
to time. 

Fifth, the Attorney General is authorized to assist the person re
located in procuring employment. Here the obligation is to assist in 
finding job opportunities; however, the primary obligation in find
ing new employment rests with the relocated witness. Accordingly, 
there is no guarantee of a job contemplated and the responsibility 
does not hold for finding future employment in later years. 

Sixth, the Attorney General is authorized, in his discretion, to 
refuse to disclose to anyone the identity, location, or any other 
matter concerning the person relocated or protected or the pro
gram. Obviously, the success of a witness protection and relocation 
program depends on assured security as to its details. There is no 
point in relocating a witness with a new identity if that identity 
will be made public. In exercising his discretion to maintain the se
crecy of the program, the Attorney General is to be guided by cer
tain factors. These are the danger to the life and safety of the 
person relocated or protected, the security of the program itself, 
and the benefit that would accrue from such disclosure to the 
public or to the person seeking the disclosure. 6 

Subsection (c) deals with the occasional but vexing problem of a 
citizen who has a civil cause of action against a protected person 
who is stymied in his efforts to litigate because he cannot learn the 
new identity or whereabouts of the potential defendant. Under sub
section (b)(6) disclosure of such information for the purpose of serv
ing process would generally be forbidden. It is not the intent of the 
witness relocation and protection program to deprive otherwise in
nocent persons of their right to litigate civil claims for damages; 
however, a balance must be struck to ensure protection of the wit
ness. Subsection (c) seeks to strike such a balance. It authorizes the 
Attorney General to accept the service of process on a protected 
person named as a defendant in a civil cause of action ensuing 
prior to the person's relocation. The Attorney General is required 
to make reasonable efforts to serve a copy of the process on the re
located person at his last known address. If a judgment is entered 
against the relocated person the Attorney General must determine 
if the person has made reasonable efforts to comply with the provi
sions of the judgment, and, if the person can still be located, the 
Attorney General is required to take affirmative steps to urge com
pliance by the protected person with the judgment. If the Attorney 
General determines that the person has failed to make reasonable 

6 As drafted section 3521(bX6) should be read as a statute permitting the denial of information 
under 5 U.S.C. 552(bX3), as amended, of the Freedom of Information Act. Other exemptions 
under the Act may apply as well. 

The Committee is aware of and generally approves the procedures implemented by the De
partment which provide for the disclosure of criminal histories of protected persons made pursu
ant to requests by various law enforcement agencies. 



\ 

412 

efforts to comply with the judgment, he is granted di~cr~tion to 
I the identity and locations of the person to the plaIntlff, after 

r~v~a a ro riate weight to the danger to the protected person 
~~f~ilrbe ~aused. Such disclosure to. th~ pl~intiff mus~;~ ~f;de 

th x ress condition that the plamtlff Will not use a In or-
~:t~on ~o~ ~ny purpose other than for disclosures th~t a~~ essen
tial for recovery under the judgment. Finally, the. su s.ec IOn pro
vides that any disclosure or nondisclosure of the Ide~tlty ,Dr locb-tion of the protected person by the Attorne! GeneralIs ~~t to su -
ject the government to liability in any actIOn base on e conse-
quences of such discolosure. 

SECTION 3522. REIMBURSEMENT OF EXPENSES 

This section continues the existing a~thority .of the Attorney 
General to provide transportation, housIng, SubsistenCt~' °35~f~r 
assistance for a witness or other p~rson ~urs~ant. to se~ IOn ~ 
State or local governments conditIone~, In hIS discretIon, upon re 
imbursem.ent of all or part of the costs Involved. 

SECTioN 3524. DEFINITION FOR SUBCHAPTER D 

This section contains a definition of "government" ~or sub
h t D It is defined to make it clear that the term Includes 
~o:~ :r St~te and local government as well ~ th~ Federal Govern
ment. This definition conforms to that contained In current law. 

--~-~---

~ . 
PART G-CLARIFICATION OF CHANGE OF VENUE FOR CERTAIN TAX 

OFFENSES 

1. In general 
Part G would amend section 3237(b) of 18 U.S.C. to clarify the 

conditions under which a transfer of venue may be granted in con
nection with certain tax prosecutions. 

2. Present Federal law 
The general venue provision for the prosecution of Federal of

fenses committed in more than one district is 18 U.S.C. 3237(a). 
Except as otherwise provided by law, a Federal offense may be 
prosecuted in any judicial district where the offense was begun, 
continued or completed. An offense involving use of the mails, or 
transportation in interstate or foreign commerce, is a continuing 
offense which may be prosecuted in any judicial district from, 
through, or into which the mail or commerce moves. 

Section 3237(b) modifies the general venue provisions of section 
3237(a) in cases where a prosecution is instituted for violation of 
certain specific tax statutes (26 U.S.C. 7201 and 7206 (1), (2) or (5», 
the offense involves use of the mails, and the prosecution is com
menced in a district other than the district in which defendant re
sides. In such cases, the defendant may file a motion within 20 
days after arraignment electing to be tried in the district in which 
he was residing at the time the alleged offense was committed. The 
Courts of Appeal for the Second Circuit 1 and the Fourth Circuit 2 

have held that the transfer of venue election is available only 
when venue in the district of prosecution is dependent on the use 
of the mails. The Court of Appeals for the Ninth Circuit 3 and sev
eral district courts have held, on the other hand, that when the 
mails are used as part of the offense, the election to transfer the 
prosecution is available even though venue is not based on the 
mailing. 

3. Provisions of the bill, as reported 
The bill would clarify language contained in Section 3237(b) re

lating to use of the mails, which has been the subject of differing 
interpretations by the courts. The transfer of venue option was en
acted to provide a defendant with a shield against having to defend 
a tax prosecution far from his residence where the place of pros
ecution is based solely on a mailing to a distant office of the Inter
nal Revenue Service. It was not intended to be a sword permitting 

1 In re United States (Clemente), 608 F.2d 76 (2d Cir. 1979), cert. denied, 446 U.S. 908 (1980). 
2 In re Petition of the United States (Nardone), 706 F.2d 494 (4th Cir. 1983). 
3 United States v. United States District Court (Solomon), 693 F.2d 68 (9th Cir. 1982). 
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. f th d fendant in cases where the pros-
transfer on the elec~rn hO e e ~hollY apart from the receipt by 
ecutor seeks to esta IS ~enu f t rials transmitted by mail. 
the Internal ~evenue ServI~~ 0 ~:r eof the Second Circuit 4 an~ the 

The COI?mI~tee endorse:. e 3237(b) has no application in SItU!l
'Fourth CIrcuIt 5 th!lt sec ~on facts independent of any mail
tions where venue IS pre.~icate~. on 3237(b) by providing expressly 
ing. The bill would clarl r sec l?n onl when the sole basis for 
that a .transfer ?f lvenudi~ tIS. ~e9-~I:~: rec~pt by the Internal Reve
venue In a partIcu ar srI? 1 

nue Service of mailed materIals. 

4 L Vi 't d States (Clemente), supra note 1. 2 
5 I~ ~ p':t~/ion of the United States (Nardone), supra note , 

.. 

PART H-18 U.S.C. 951 AMENDMENTS 

,1. Present Federal law 
Under 18 U.S.C. 951, non-diplomatic foreign agents are required 

to notify the Secretary of State of their intention to act on behalf 
of foreign governments. Those who fail to do so are subject to a 
prison term of not more than ten yeam or a fine of not more than 
$75,000 or both. Though this statutory requirement dates back to 
1917, the Department of State has never promulgated regulations 
nor formalized the procedures governing notification. The present 
statute sometimes places the Department in an awkward relation
ship to the representatives of foreign governments with whom the 
Department routinely does business. The present Act, therefore, 
can impede our foreign relations. 

2. Provisions of the bill, as reported 
The amendment is identical, except for the fine provision of the 

earlier bill, to a provision that passed the Senate in the 97th Con
gress as part of H.R. 7154. The amendment transfers the responsi
bility for administering the statute to the Department of Justice, 
which presently administers the Foreign Agent Registration Act 
(22 U.S.C. 611-624), but requires the Attorney General to keep the 
Department of State informed about the notifications received. The 
Attorney General is directed to promulgate rules and regulations 
governing notification. The proposed Act is not intended to cover 
those individuals engaged in routine commercial matters but is in
tended to cover individuals who represent foreign governments in 
political activities that mayor may not come within the !Scope of 
the Foreign Agent Registration Act. By excluding from the notifi
cation requirement several classes of individuals who are presently 
covered, the proposal also limits the coverage of the statute by fo
cussing only on those in whom the United States Government has 
a necessary interest. 

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 
Washington, D.C., September 7, 1983. 

Hon. STROM THURMOND, 
Chairman, Committee on the Judiciary, U.S. Senate, 224 Dirksen 

Senate Office Building, Washington, D.C. 
DEAR MR. CHAIRMAN: Pursuant to Section 403 of the Congres

sional Budget Act of 1974, the Congressional Budget Office has pre
pared the attached cost estimate for S. 1762, the Comprehensive 
Crime Control Act of 1983. 
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Should the Cominittee so desire, we would be pleased to provide 
further details on this estimate. 

Sincerely, 
RUDOLPH G. PENNER, Director. 

CONGRESSIONAL BUDGET OFFICE-COST ESTIMATE 

1. Bill number: S. 1762. 
2. Bill title: Comprehensive Crime Control Act of 1983. . 
3. Bill status: As reported by the Senate CommIttee on the JUdI

ciary, August 4, 1983. 
4. Bill purpose: The Comprehensive Crime Control. ~ct of 1983 

would amend title 18 of the United States Code by revIsIng .F~deral 
criminal law, :r.'eorganizing administrative procedures and CIvIl pro
ceedings, and changing terms ?f imprisonmeI?-t an? !ines. Some 
new offense categories are specIfied and cert.aln eXIstIng offenses 
are redefmed. The bill also allows the de~entIOn of d~fendan~s. be
lieved to present a danger to the communI~y and reqUIres. addItIOn
al prison time for individuals who commIt. offenses ~h:Ile ~m re
lease. In addition, a United St!1t~s Sentencu~g Com~IssIOI?- IS. cre
ated for the purpose of establIshIng sentencIng pollcy gUlde.lu~es. 
Authorizations are also provided for a number of new and eXIstIng 
programs within the Office of Justice Assistance. 

5. Estimated cost to the Federal Government: 

[By fiscal years, in millions of dollars] 

1984 1985 1986 1987 1988 

Estimated authorization level .................................................................................. . 
Estimated outlays ................................................................................................... .. 

96 
50 

126 
107 

137 
130 

146 
143 

94 
143 

This estimate does not include the costs of the formula and dis
cretionary grants authorized under title VI of the bill, because D;0 
specific authorizations are provided, and because ~BO has no baSIS 
for projecting the scope of the program. Also, whIle the net cost of 
the bill would be reduced by substantially increased fine and for
feiture receipts, these increased collections cannot ~e estima~ed on 
the basis of available data and are therefore not Include~ In the 
figures above. The costs of this bill fall within budget functIOns 750 
and 800. . . .. d 

Basis of estimates.-For purposes of thIS estImate, It IS assume 
that the bill will be enacted by September 30, 1983, and that all 
provisions contained in the bill, except for certain se~tions of title 
II, will become effective October 1, 1983. The establIshment ?f a 
Sentencing Commission and the repeal of the Yo~th CorrectIO,ns 
Act are assumed to take effect Octobe:t: 1, 1983, whIle the rem.aln: 
der of title II is assumed to take effect two years later, as specIfied 
by the bill. .. . 

It is also assumed that any increase in detentIOn or IncarceratIOn 
will be absorbed by existing Federal facilities, or by the. use of 
State and local facilities to imprison Federal offenders. WhIle any 
increase in detention and incarceration will impose further bur
de~s on Federal, State, and local correctional facilities, and may, in 
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the long term, contribute to the need for new facilities there is no 
basis for relating the effects of this bill by itself to the need for 
future prison construction. " 

Title I-Bail reform.-This title amends the Bail Reform Act of 
1966 to permit Federal judges to take into consideration a defend
apt's danger ~o the ~ommunity in setting pretrial release condi
t~ons, to permIt pretrIal and presentence detention of certain indi
VIduals, and to alter the structure of sanctions for violators of re
lease conditions. Enactment of this title would raise Federal ex
penditu~es by increasing the number of days spent by defendants 
In pretrI~~, presentence, and postsentence detention. The manda
tory add~tIOnal sentence for those individuals convicted of an of
fense whIle on r.elease is also expected to result in increased Feder
~l costs. The estImated costs of title I are summarized in the follow
Ing table. 

ESTIMATED BUDGET IMPACT-BAIL REFORM 
[By fiscal years, In millions of dollars] 

1984 1985 1986 1987 1988 

Estimated authorization level................................................................................... 16 
Estimated outlays..................................................................................................... 15 41 

38 
48 
47 

50 
50 

52 
52 

Title I is virtually identical to S. 215, as ordered reported by the 
Senate C~mmittee on the,Judiciary on May 10,1983. CBO prepared 
a. c~st estImate for that bIll on May 24, 1983. The above estimate is 
sImIlar to the one for S. 215, but reflects an assumed enactment 
~~~i5.f October 1, 1983, rather than the July 1, 1983 date used for 

Title [I-Sentencing reform.-Title II is identical to S. 668, the 
SentencIng Refo!m Act of 1983, as reported by the Senate Commit
tee on the JudICIary, August 4, 1983. This title establishes a United 
States Sen~encing Commission as an independent agency within 
the executIve .branch. The Co~missio~ is to have seven voting 
members appOInted by the PreSIdent, WIth the advice and consent 
of the Senate, and one permanent nonvoting ex-officio member (the 
Att?rney General or his ~esignee). The Administrative Office of the 
UnIted. States Courts e~t~mates tha~ the Commission will require 
approxImately 130 addItIOnal full-tune staff, computer facilities 
and resources fO.r the training of judges, magistrates, and probatio~ 
officers. The estImated costs of t~e Commission, based on data pro
VIded by the Office, total $5 mIllIon in 1984, $8 million in 1985 and 
bet\yee~ $6 million and $7 million in subsequent years. ' 
. TItle .lI also amends tho.se sections of law governing the prepara

tIon of. presentence reports. Presentence reports are currently pre
pared. In abour 85 percent of the cases appearing before a judge. 
T.he bIll would have the effect of requiring a presentence report on 
VI~tually .eyery, offet;tder. The additional cost to the government of 
tl?-IS ~rovisIOn IS estlll1ated to be about $2 million annually, begin
nIng In f!Scal year 1986. 

T.his. t~tle raises the maximum limitation on fines to $250,000 for 
an mdlvldua~ and $500,000 for an organization. (The maximum fine 
for a felony IS currently $10,000.) It is not possible to estimate the 
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additional revenues that will be generated from increased ~!lef:, 
however since there is no basis for predicting how the new cel mgs 

'11 affe~t the amount of fines levied or colle~ted. Nevertheless, the 
:creased revenue is likely to be substantIal, because the new 
limits are much higher than under current law, and because the 
bill strengthens collection procedures. 1" d f om 

The cap on payments to prisoners upon re eas.e I~ raIse r 
$100 to $500 by the title. This would not neces~arily Incr7ase total 
ex enditures for release payments, however.' smce the SlZe o~ the 
a~ents is determined by the Bureau of PrIsons. If ~he number of 

Prisoners receiving release paYD:lents in fut1!re years IS ~he sa~e as k 1982 (10,576 prisoners), and If each recelv~s the new maXImum 
of $500, the total inc~ease in Federal expendlt?reS ~~uld b~ about 
$4 million to $5 millIon annually. However, SInce .lua.ny prIsoners 
do not receive the m3Ximum payment, even under the current 
limit an increase in costs is likely to be mu,ch sJ?laller. 
Th~ es~imated costs of title II are summarIZed In the table bel?w. 

The figures in the table do not reflect increased revenues ~esu}tmg 
fronl the higher fine levels or the increased outlays r~sultIng . rom 
the higher prisoner allotment cap, since bot~ are subJec~ to discret tion~,ry action and cannot be reliably estimated at t e presen 
time .. 

ESTIMATED BUDGET IMPACT-SENTENCING REFORM 
[By fiscal years, in millions of dollars] 

Estimated authorization level ................................................................................. .. 
Estimated outlays .......................................................................... , ....................... . 

1984 1985 1986 1987 1988 

5 
5 

8 
8 

8 
8 

8 
8 

9 
9 

Title III-Forfeiture.-Title III is identical to S. 948, the Compre
hensive Criminal Forfeiture Act of 1983, as repo~te~ by.th7 Senate 
C mmittee on the Judiciary, August 4, 1983. ThIs tIt~e IS Intend~d 
toO make it easier for the Federal Government to reqUIre th~ forfeI~ 
ure o{ property utilized in or obtained through rbac1;te~eerInr ant 
major drug-related crimes. However, CBO has no asiS .or ~s Ima.
ing the increased proceeds that might result ,fr?m thIS. t~t~e, be
cause the amount of nl0ney associated with crImInal a~tIylt~es for 
which forfeiture is prescribed is unknown, and bec~use It IS. Impo~
sible to predict the success of government prosecutIons yand. Inv,esji-

ations Information provided by the Department of tJUS~IC~ m -
~ates that forfeiture proceeds could increase by tens of ~Il~lOns ~f 
dollars as a result of the bill. Similarly, CBO has no basIS .or es 1-

mating the change in th~ C?st .to the. government. of processmg fOd feitin roperty, since It IS ImP?SSIble to predi~t the type. an _ 
vOlur!e ~f property that will be seIzed under forfeltu~e ~aws. FInal 
ly the two special forfeiture funds established by thIS title are not 
e~'"'ected to have any net effect on the Feder~ budget.. . 

htle IV-Insanity defense.-Title IV reVIses :pr~vlslons of the 
United States Code and the Federal Rules of C~Immal Procedure 
re arding offenders who are or have been sufferIng from a mental 
di:ease or defect. 'rhe title addresses the procedures to be followed 
in Federal courts' in determining the mental competency of a de-
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fendant to stand trial and the existence of insanity at the time of 
the offense. It also provides for the hospitalization of defendants 
possessing a mental disease or defect and limits the use of the in
sanity defense. Based on information provided by the Department 
of Justice, CBO does not expect this title to have any significant 
budgetary effect. 

Title V-Drug enforcement amendments.-The purpose of this 
title is to provide a more rational penalty structure for major drug 
trafficking offenses. Part A establishes more severe penalties for 
trafficking in a higher quantity of drugs, raises fine levels for drug 
offenses, and eliminates the distinction between narcotics and cer
tain other drugs for purposes of sentencing. Part B gives the Attor
ney General new emergency authority to place an uncontrolled 
substance under temporary control, alters the registration require
ments for pharmacies and pharmacists, and provides special grant 
authority for expansion of the Drug Enforcement Agency's (DEA) 
State assistance program. Although the grant authority for the 
State assistance program could have a significant budgetary effect, 
CBO has no basis for estimating the additional expenditur~s result
ing from the program, because the bill does not specify an authori
zation level, and because there are no existing data on similar pro
grams. 

Title VI-Justice assisiance.-Title VI is virtually identical to S. 
53, the Justice Assistance Act of 1983, as ordered reported by the 
Senate Committee on the Judiciary, June 16, 1983. (CBO prepared 
a cost estimate for that bill on July 1,. 1983.) Title VI amends the 
Omnibus Crime Control Act of 1968 by reauthorizing a number of 
existing criminal justice grant programs and by providing authori
zations for several new programs within the Office of Justice As
sistance for fiscal years 1984 through 1987. Except for the new 
Office of Criminal Justice Facilities, no specific authorizations are 
contained in the title; rather, such sums as may be necessary are 
authorized to be appropriated. This title also eliminates the author
ization for the Office of Community Anti-Crime Programs. 

The estimated budget impact of the authori~tion in this title is 
summarized below. The estimates do not include amounts for for
mula and discretionary grants to State and local governments, be
cause no specific sums are authorized for the program, and because 
thp,re is no basis for projecting the scope of the program. The esti
r ..;ed authorization levels for the National Institute of Justice and 
the Bureau of Justice Statistics represent the levels of funding nec
essary to maintain 1983 program levels in future years. Also, CBO 
assumes the approp;riation of the full $25 million authorization for 
the Office of Criminal Justice Facilities. Estimated outlays are 
based on historical spending patterns for similar Federal programs. 

ESTIMATED BUDGET IMPACT-JUSTICE ASSISTANCE 
[By fiscal years, in miUions of doIlafs] 

1984 1985 1986 1987 1988 

Estimated authorization level................................................................................... 66 
Estimated outlays..................................................................................................... 21 

68 
52 

70 
64 

73 
70 

1 
52 
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Title VII-Surplus property amendments.-Title VII provides for 
the donation of surplus property to any State or locality for use as 
a correctional facility. Based on information provided by the 
Bureau of Prisons and the General Services Administration (GSA), 
it is estimated that $30 million to $50 million in receipts would be 
forgone in the first five years after er.actment of this bill. This esti
mate assumes that if the bill is enacted, properties currently iden
tified by the Bureau of Prisons as having a potential for donation 
as correctional facilities would be donated to State and local gov
ernments. It is also assumed that all property with the potential to 
be donated would be sold if the bill is not enacted. For the purpose 
of this estimate, it is projected that about $8 million per year in 
receipts would be lost as a result of this title. 

Title VIII-Labor racketeering amendments.-Title VIII raises 
fines and prison sentences for people attempting to buy or sell 
labor peace, and clarifies the jurisdiction of Federal district courts 
in Taft-Hartley Act cases. The title also strengthens the provisions 
of law prohibiting indivi~uals convicted of certain crimes from 
serving as labor officials or as decision-makers for an employee 
benefit plan. Enactment of this title is not expected to have any 
significant budgetary effect. 

Title IX-Foreign currency transactions.-This title strengthens 
the power of law enforcement authorities to stem the illicit flow of 
currency involved in narcotics trafficking and in the laundering 
schemes of organized crime. Title IX increases the penalties for 
failing to report the importation and exportation of currency, 
makes it easier for the police to arrest a suspect before he leaves 
the United States, authorizes the payment of awards to informants, 
and allows Custonls Service Officers to search without a warrant if 
there is reasonable cause to believe money is being illegally trans
ported. This title is not expected to have a significant budgetary 
effect. 

Title X-Miscellaneous violent crime amendments.-Title X 
strengthens a number of provisions of law dealing with violent 
crime and creates several new offenses. Part D requires mandatory 
prison sentences for individuals convicted of using or carrying a 
firearm in a Federal crime of violence. A person would receive a 
five-year mandatory sentence for the first conviction and a ten-year 
mandatory sentence for the second conviction. Information pro
vided by the Department of Justice suggests that about 2,000 Fed
eral defendants would be affected by this provision each year. The 
average time served by an individual convicted of a violent crime is 
currently four years. Based on an average cost per prisoner of 
$13,000 in 1983, adjusted for inflation in future years, the longer 
sentences resulting from Part D are estimated to increase Federal 
expenditures for support of prisoners by $2 million in 1986, $6 mil
lion in 1987, and $23 million in 1988. If the average sentence for 
those affected by these mandatory sentences were to rise from four 
to six years as a result of these provisions, the annual cost by 1990 
would be $60 million to $70 million. 

The remaining sections of Title X are not expected to result in 
any significant additional cost to the government. 

Title Xl-Serious nonviolent offenses.-Title XI deals with seri
ous nonviolent crimes, including child pornography, program fraud 
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and bribery, bank fraud bank briber d . 
band in prison None of th y, an posseSSIon of contra-
expected to ha~e a Signific:n~~ff~~~~1'ih~F:d!nefbindthitS title are 

Title XII Mis II d ra u ge . 
this title providescfo a,!eous. proce ural amendments.-Part A of 

~1,::se~h~!d !ithrd£~~!~~~~'!s ~rg~~~~U=~f ~~v~ 
tice expects this provision to incre:~':~he n~mb:a~}ment of Jus-

~~:r~~~s b~!O t~~ ~~~:r't ;ne~ssitating the hiring of fiv::~difi~~:i 
Service would also face 1 i~oc~eas:UpPolrt staff. The U.S. Marshals 

~~1:rab;,~~i~ ~&~~~~~lih: t~:~ c:t ~/p~~t t is
h
:t1!.t.d 

nifi:n~e~d~~~~::fi:c~: title XII are not expected to have any sig-
6. Estimated cost to State d 1 1 

governments will incur vari: oca ~overnments: State and local 
in Office of Justice Assistance ~~o:~fi If they ~hoose to pal ~ idpate 
thorized by title VI. The level of effi o~ceme~ grdant progre....ns au
ments is dependent on the t or requIre of these govern-
ments' administrative costs a~~o~f e~a:c~~~\~te. and. 10ifi~al govlern
a result of the gra t . th rIse SIgn lCant y as 
sonnel administerin~ ii:ili~ ~:~~ :~~:~~~nts. already have per-

Formula grants -State a d 1 1 

:~~ri~~~ cFo~~~~e~~~ftfhi cffse~tf;br~iet~tt~liJb:feU}~~dfO~~ 
nance utI 00 n Ian rl es, however may fi 
more thPan °th percent of project costs. Federal aid is limited to n~ ree years. 

Discretionary grants -D' t' 
percent of a. pr?ject's ~osts If~~eth~~:r:e!::~~t S~rt:~~ yP :r 100 
ernments wIll InCUr 50 percent of th 'ts 'f F .oc gov
projects is extended for an additional tCOS 1 e~eral funding for 
ities may use funds from fi 1 wo years. tates and local
nonfederal Sources to co~er ~h~u a grants or other Federal or 
costs. Total costs to States and 1~~li~~~r~fIf d the ~xtenthd project 
approI?riated for discretionary grants. epen on e amount 

NatlOnal Institul-o of Just' d B 
The National Institute of J w~. an ureau of Justice Statistics.-
are authorized to provide St~:e ~~dld ~ureau of Justice Statistics 
it institutions with grants covering u~~o g~oornmen~ f~~ nonprof
a law enforcement research roO t H percen. 0 e cost of 
agency may require the p tP. ~e~. owev~r, ~he dIrector of each 
nancial or nonfinancial re:~u~~~: t~g org~nI~atIOn to c~~tribute fi
ceiving aid The cost of th' . . a proJec as a condItIOn for re
ments is d~ endent IS I?roVlslon to State and local govern-
of Justice a~d the B~~e~~e o~Cj~~~c!a~~~?r the Nat~<?nal Institute 
fund requirements. a IS lcS regardIng matching 

Prison construction aid -Title VI th' . 
bond interest subsidies of 'up to $25 ilr orlzes dIrect grants or 
local governments for rison con m . Ion annually t~ State and 
ticirahit!ng govern1!lents ~hoose to ;!~~i;~o~di~ '[h~~~:!orr If p~r-
rna c ng expendItures by States and 1 1"t' '1 0 gran s, 
lion a year between 1984 and 1987 . octahl Ies WI 1 total $25 ITlil-

,SInce e grants have a 50 per-
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cent matching requirement. Some or all of these amounts might be 
spent by States and localities in any event. 

7. Estimate comparison: None. 
8. Previous CBO estimate: None. 
9. Estimate prepared by: Charles Essick. 
10. Estimate approved by: .c. G. Nuckols (For James L. Blum, As

sistant Director for Budget Analysis). 

REGULATORY IMPACT STATEMENT 

In compliance with paragraph 11(b), Rule XXVI of t~e Stand~n~ 
Rules of the Senate, it is hereby stated that the CommIttee anticI
pates that the bill will have no additional direct regulatory: impact. 
After due consideration, the Committee conclu~ed that the ~h~~es 
in existing law contained in the bill will not Increase or dImInISh 
any present regulatory responsibilities of the United States Depart
ment of Justice or any other department or agency affected by the 
legislation. 

ACTION BY THE COMMITTEE 

On July 21, 1983, the Committee on t~e Jud~ciary considered an 
original bill entitled the ComprehensIve Crime Control Act. of 
1983. Severai amendments were considered, as discussed below. ~~ 
JUly 21, 1983, by a vote of 16 to 1, t~e Committee ord.ered an ~rIgI
nal committee bill 1 reported out WIth recommendatIOn that It be 
passed by the Senate as follows: 

YEAS (16) 

Laxalt 
Hatch 2 

Dole 
Simpson 
East 
Grassley 
Denton 2 

Specter 
Biden 
Kennedy 
Metzenbaum 2 

DeConcini 2 

Leahy 
Baucus 2 

Heflin 
Thurmond 

2Byproxy. 

NAYS (1) 

Mathias 

The following amendments were adopted by voice vote: 
1. Laxalt en bloc amendments. 
2. Specter juvenile justice amendments. . 
3. Specter insanity defense . amendment to msert the word 

"severe" with respect to mental disease or defect. 

1 The Committee ordered reported an original committee bill. Since !ID origina! bill may not 
be reported with cosponsors, the text of the bill approved by. the Commlttee. was sImultaneously 
introduced, referred to Committee, and reported (S. 1762)-Wlth cosponsors. 
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. The following amendments were defeated by rollcall vote as in-
dicated: ' 

1. Mathias ~mendme~t requiring the court to impose the least 
seve~e apP!OP:late sanction, and to permit departUre from the sen
tenCIng guIdelIne when warranted by the facts of the case. 

YEAS (2) NAYS (15) 
Mathias Laxalt 
Heflin Hatch 

2Byproxy. 

Dole 
Simpson 2 

East 2 

Grassley 
Denton 2 

Specter 
Biden 
Kennedy 
Metzenbaum 
DeConcini 
Leahy 
Baucus 2 

Thurmond 

.~. Mathias Amendment to authorize a commission within the Ju
dICIal Conferell;ce ~o draft sentencing guidelines, and to narrow the 
scope of the guIdelInes to focus on the sentencing decision. 

YEAS (3) 
Mathias 
Specter 
Heflin 

2 By proxy. 

NAYS (13) 
Laxalt 
Hatch 
Dole 2 

Simpson 2 

East 2 

Grassley 
Denton 2 

Biden 
Kennedy 
Metzenbaum 2 

DeConcini 
Baucus 2 

Thurmond 

3. Mathias Amet;tdm~nt to authorize release on parole, on a date 
set by the sentencIng Judge pursuant to guidelines for defendants 
yvhose post-conviction behavior had been acceptabl~ and to author
IZe th~ sentencing court to order earlier release under extraordi
nary CIrcumstances. 

YEAS (3) 
Mathias 
DeConcini 
Heflin 

NAYS (13) 
Laxalt 
Hatch 
Dole 2 

Simpson 2 

East 2 



2Byproxy. 

424 

Grassley 
Denton 2 

Specter 
Biden 
Kennedy 
Metzenbaum 2 

Baucus 2 

Thurmond 

4. Mathias Amendment to clarify Congressional intent by direct
ing the Sentencing Commission to insure that its sentencing guide
lines would not be likely to result in an increase in aggregate or 
overall average terms of imprisonment, or in the Federal prison 
population. 

YEAS (1) 

Mathias 

2Byproxy. 

NAYS (15) 

Laxalt 
Hatch 
Dole 2 

Simpson 2 

East 2 

Grassley 
Denton 2 

Specter 
Biden 
Kennedy 
Metzenbaum 2 

DeConcini 
Baucus 2 

Heflin 
Thurmond 

5. DeConcini Amendment to create a select commission on drug 
interdiction and enforcement. 

YEAS (6) 

Hatch 2 

Dole' 
Grassley 
Specter 
. DeConcini 
Heflin 

2Byproxy. 

NAYS (8) 

Laxalt 
Simpson 
East 2 

Denton 2 

Biden 
Kennedy 
Metzenbaum 2 

Thurmond 

6. Heflin Amendment to the insanity defense relating to expert 
witnesses. 

YEAS (2) 

DeConcini 2 

Heflin 

NAYS (12) 

Laxalt 
Hatch 2 

Dole 
Simpson 

, 
" 

2By proxy. 
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East 2 

Grassley 
Denton 2 

Specter 
Biden 
Kennedy 
Metzenbaum 2 

Thurmond 
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CHANGES IN EXISTING LAW 

. In compliance with paragraph (12) of rule XXVI of the Standing 
Rules of the Senate, chang'es in existing law made by S. 1762 are as 
follows: Existing law proposed to be omitted is enclosed in black 
brackets, new material is printed in italic, existing law in which no 
change is proposed is shown in roman. 

CHANGES IN EXISTING LAW MADE BY TITLE I OF S. 1762 

UNITED S'fATES CODE 

* * * * * 

TITLE 18: CRIMES .. ~ND CRIMINAL 
PROCEDIJRE 

* * * * * * * 

PART II-CRIMINAL PROCEDURE 

Chapter 
201. General provisions ............................................................................................... . 
203. Arrrest and commitment ................ " ................................................................... . 
205. Searches and seizures .......................................................................................... . 
[207. Release ................................................................................................................. . 
207. Release and detention pending judicial proceedings .................................... .. 
208. Speedy trial ........................................................................................................... . 
209. Extradition ............................................................................................................ . 
211. Jurisdiction and venue ................................................ ·· ...................................... . 
213. Limitations ............................................................................................................ . 
215. Grand jury ............................................................................................................. . 
216. Special grand jury ............................................................................................... .. 
217. Indictment and information .................................................................... ·· ......... . 
219. Trial by United States Magistrates ................................................................. .. 
221. Arraignment, pleas and trial ............................................................................ .. 
223. Witnesses and evidence ....................................................................................... . 
225. V erdict .................................................................................................................... . 
227. Sentence, judgment, and execution ................................................................. .. 
229. Fines, penalties and forfeitures ........................................................................ .. 
231. Probation ............................................................................................................... . 
233. COntempts .......................................... " .................................................................. . 
235. Appeals ................................................................................................................... . 
237. Rules of criminal procedure .......................................................................... : .... . 

* * * * * * 

CHAPTER 203-ARREST AND COMMITMENT 

Sec. 
3041. Power of courts and magistrates. 
3042. Extraterritorial jurisdiction. 
[3043. Security of the peace and good behavior.] 

(426) 

* 

Sec. 
3001 
3041 
3101 

3141] 
3141 
3161 
3181 
3231 
3281 
3321 
3331 
3361 
3401 
3431 
3481 
3531 
3561 
3611 
3651 
3691 
3731 
3771 

3043. Repealed. 
3044. Complaint-Rule 
3045. Internal Revenue violations. 
3046. Warrants or summons-Rule. 
3047. Multiple warrants unnecessary. 
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3048. Commitment to another district; removal-Rule. 
3049. Warrant for removal. 
3050. Bureau of Prisons employees' powers. 
3052. Powers of Federal Bureau of Investigation. 
3053. Powers of marshals and deputies. 
3054. Officer's powers involving animals and birds. 
3055. Officers' powers to suppress Indian liquor traffic. 
3056. Secret Service powers. 
3057. Bankruptcy investigations. 
3058. Interned belligerent nationals. 
3059. Rewards and appropriations therefor. 
3060. Preliminary examination 
3061. Powers of postal inspectors. 
3062. General arrest authority for violation of release conditions. 

§ 3041. Power of courts and magistrates 
For any offense against the United States, the offender may, by 

any justice or judge of the United States, or by any United States 
magistrate, or by any chancellor, judge of a supreme or superior 
court, chief or first judge of common pleas, mayor of a city, justice 
of the peace, or other magistrate, of any state where the offender 
may be found, and at the expense of the United States, be arrested 
and imprisoned or released as provided in chapter 207 of this title, 
as the case may be, for trial before such court of the United States 
as by law has cognizance of the offense. Copies of the process shall 
be returned as speedily as may be into the office of the clerk of 
such court, together with the recognizances of the witnesses for 
their appearances to testify in the case. 

A United States judge or magistrate shall proceed under this sec
tion according to rules promulgated by the Supreme Court of the 
United States. Any state judge or magistrate acting hereunder may 
proceed according to the usual mode of procedure of his state but 
his acts and orders shall have no effect beyond [determining to 
hold the prisoner for trial] determining, pursuant to the provisions 
of section 3142 of this title, whether to detain or conditionally re
lease the prisoner prior to trial or to discharge him from arrest. 

§ 3042. Extraterritorial Jurisdiction 
Section 3041 of this title shall apply in any country where the 

United States exercises extraterritorial jurisdiction for the arrest 
and removal therefrom to the United States of any citizen or na
tional of the United States who is a fugitive from justice charged 
with or convicted of the commission of any offense against the 
United States, and shall also apply throughout the United States 
for the arrest and removal therefrom to the jurisdiction of any offi
cer or representative of the United States vested with judicial au
thority in any country in which the United States exercises extra
territorial jurisdiction, of any citizen or national of the United 
States who is fugitive from justice charged with or convicted of the 
commission of any offense against the United States in any country 
where it exercises extraterritorial jurisdiction. 
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Such fugitive first mentioned may, by any officer or representa
tive of the United States vested with judicial authority in any 
country in which the United States exercises extraterritorial juris
diction and agreeable to the usual mode of process against offend
ers subject to such jurisdiction, be arrested and [imprisoned or ad
mitted to bail] detained or conditionally released pursuant to sec
tion 3142 of this title as the case may be, pending the issuance of a 
warrant for his removal, which warrant the principal officer or 
representative of the United States vested with judicial .;;luthority 
in the country where the fugitive shall be found shall reasonably 
issue, and the United States marshal or corresponding officer shall 
execute. 

Such marshal or other officer, or the deputies of such marshal or 
officer, when engaged in executing such warrant without the juris
diction of the court to which they are attached, shall have all the 
powers of a marshal of the United States so far as such powers are 
requisite for the prisoner's safekeeping and the execution of the 
warrant. 

[§ 3043. Security of the peace and good behavior 
[The justices or judges of the United States, the United States 

magistrates, and the judges and other magistrates of the several 
States, who are or may be authorized by law to make arrests for 
offenses against the United States, shall have the like authority to 
hold to security of the peace and for good behavior, in cases arising 
under the Constitution and laws of the United States, as may be 
lawfully exercised by any judge or justice of the peace of the re
spective States, in cases cognizable before them.] 

* * * * * * * 
§ 3062. General arrest authority for violation of release conditions 

A law enforcement officer, who is authorized to arrest for an of
fense committed in his presence, may arrest a person who is released 
pursuant to chapter 207 if the officer has reasonable grounds to be
lieve that the person is violating, in his presence, a condition im
posed on the person pursuant to section 3142 (c)(2)(D), (c)(2)(E), 
(c)(2)(H), (c)(2)(I), or (c)(2)(M), or, if the violation involves a failure to 
remain in a specified institution as required, a condition imposed 
pursuant to section 3142(c)(2)(J). 

* * * * * * * 
[CHAPTER 207-RELEASE] 

CHAPTER 207-RELEASE AND DETENTION 
PENDING JUDICIAL PROCEEDINGS 

Sec. 
[3141. Power of courts and magistrates. 
[3142. Surrender by bail. 
[3143. Additional bail. 
[3144. Cases removed from State courts. 
[3145. Parties and witnesses-Rule. 
[3146. Release in noncapital cases prior to trial. 

i 
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[3147. Appeal from conditions of release. 
[3148. Release in capital cases or after conviction. 
[3149. Release of material witnesses. 
[3150. Penalties for failure to appear. 
[3151. Contempt.] 
3141. Release and dete,,:tion authority generally. 
3142. Release or detent~on of a defendant pending trial. 
3143. Release or detent~on of a defend.ant pending sentence or appeal. 
3144. Rele.ase or detentzon of a matenal witness. 
3145. Revzew and appeal of a release or detention order 
3146. Pena~ty for failure to appear. . 
3147. Penat~y for an t:?ffe~e committed while on release. 
3148. Sanctzons for uwlatzon of a release condition. 
3149. Surrender of an offender by a surety. 
3150. Applicr:zbility to a case r:emoved from a State court. 
3152. Establ~sh~ent of Pretnal Services Agencies. 
3153. Org~IZatlOn of Pretrial Services Agencies. 
3154. Functlons and Powers of Pretrial Services Agencies. 
3155. Report to Congress. 
3156. Definitions. 

[§ 3141. Power of courts and magistrates 

[Bail may be taken by any court, judge or magistrate authorized 
to arrest and commit offenders, but only a court of the United 
~tates having original ju~isdictio~ in criminal cases, or a justice or 
judge the:r;eof, may admIt ~o bail or otherwise release a person 
charged With an offense punIshable by death.] 
[§ 3142. Surrender by bail 

[Any p~rty charged with a criminal offense who is released on 
t~e execut~on of at;t appearance bail bond with one or rllore sure
ties, may, In vac~tIon, be arrested by his surety, and delivered to 
the marsh~ or hIS deputy, and brought before any jud.ge or other 
officer haVIng powe:r; to commit for such offense; and at the request 
of such surety, the judge or other officer shall recommit the party 
s,? arrested to t~e custody of the marshal, and indorse on the recog
nIZance, or certified copy thereof, the discharge and exoneretur of 
suc~ s,:,-rety; and the person so committed shall be held in custody 
until dIscharged by due course of law.] 

[§ 3143. Additional bail 

[~en proof is I?ade to any judge of the United States, or other 
magistrate .authorIzed to commit on criminal charges, that a 
person preVIously released o~ the execution of an appearance bail 
bond With one of II?-0re ~ur.etI~s on ~y such charge is about to ab
scond, an~ that hIS ball IS InsuffiCIent, the judge or magistrate 
shall reqUIre such person to give better security or for default 
thereof, ~ause him to be committed; and an ord~r f~r his arrest 
may be lndorsed. on the former commitment, or a new warrant 
therefor may be Issued, by such judge or magistrate 'letting forth 
the cause thereof.] , 

[§ 3144. Cases removed from State courts 

['.¥he~ever the judgment of a State Court in any criminal pro
cee~g IS brought to the Supreme Court of the United States for 
reVIe\.", the defendant shall not be released from. custody until a 
fmal jud~ent up~n such reyiew or, if thf~ offense be bailable, until 
a bond, wlth sufficlent sureties, in a reasonable sum, is given.] 
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[§ 3145. Parties and witnesses-(Rule) 

[SEE FEDERAL RULES OF CRIMINAL PROCEDURE 

[On Preliminary Examination, Rule 5(b). 
Before conviction; amount; sureties, forefeiture; exoneration, Rule 46. 
Pending sentence, Rule 32(a). 
Pending appeal or certiorari, Rules 38 (b), (c), 39(a), 46(a, 2). 
Witness, Rule 46.] 

[§ 3146. Release in noncapital cases prior to trial 
[(a) Any person charged with an offense, other than an offense 

punishable by death, shall, at his appearance before a judicial offi
cer be ordered released pending trail on his personal recognizance 
or 'upon the execution of an unsecured appearance bond in an 
amount specified by the judicial officer, unless the officer deter
mines in the exercise of his discretion, that such a release will not 
reaso~ably assure the appearance of the person.as required. When 
such a determination is made, the judicial officer shall, either in 
lieu of or in addition to the above methods of release, impose the 
first of the following conditions of release which will reasonably 
assure the appearance of the person for trial or, if no single condi
tion gives that assurance, and combination of the following condi-
tions: 

[(1) place the person in the custody of a designated person 
or organization agreeing to supervise him; 

[(2) place restrictions of the travel, association, or place of 
abode of the person during the period of release; 

[(3) require the execution of an appearance bond in a speci
fied amount and the deposit in the registry of the court, in 
cash, or other security as directed, of a sum not to exceed 10 
per centum of the amount of the bond, such deposit to be re
turned upon the performance of the conditions of release; 

[(4) require the execution of a bail bond with sufficient sol
vent sureties, or the deposit of cash in lieu thereof; or 

[(5) impose any other condition deemed reasonably neces
sary to assure appearance as required, including a condition 
requiring that the person return to custody after specified 
hours. 

[(b) In determining which conditions of release will reasonably 
assure appearance, the judicial officer shall, on the basis of availa
ble information, take into account the nature and circumstances of 
the offense charged, the weight of the evidence against the accused, 
the accused's family ties, employment, financial resources, charac
ter and mental condition, the length of his residence in the commu
nity, his record of convictions, and his record of appearance at 
court proceedings or of flight to avoid prosecution or failure to 
appear at court proceedings.] 

[§ 3147. Appeal from conditions of release 
[(a) A person who is detained, or whose release on a condition 

requiring him to return to custody after specified hours is contin
ued, after review of his application pursuant to section 3146(d) or 
section 3146(e) by a judicial officer, other than a judge of the court 
having original jurisdiction over the offense with which he is 
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charged or a judge of a United States court of appeals or a Justice 
of the Supreme Court, may move the court having original jurisdic
tion over the offense with which he is charged to amend the order. 
Said motion shall be determined promptly. 

[(b) In any case in which a person is detained after (1) a court 
deni~s. a motion under subsecti<?D: (a) to amend an order imposing 
conditIOns of release, or (2) condItIOns of release have been imposed 
or amended by a judge of the court having original jurisdiction 
over the offense charged, an appeal may be taken to the court 
having appellate jurisdiciton over such court. Any order so ap
pealed shall !:>e affirmed if h is supported by the proceedings below. 
If the order IS not supported, the court may remand the case for a 
further hearing, or may, with or without additional evidence, order 
the person released pursuant to section 3146(a). The appeal shall be 
determined promptly.] 

[§ 3148. Release in capital cases or after conviction 
[A person (1) who is charged with an offense punishable by 

death, or (2) who has been convicted of an offense and is either 
awaiting sentence or has filed an appeal or a petition for a writ of 
certiorari, shall be treated in accordance with the provisions of sec
tion 3146 unless the court or judge has reason to believe that no 
one or more conditions of release will reasonably assure that the 
person will not flee or pose a danger to any other person or to the 
community. If such a risk of flight or danger is believed to exist, or 
if it appears that an appeal is frivolous or taken for delay, the 
1:erson may be ordered detained. The provisions of section 3147 
sllaH not apply to persons described in this section: Provided, That 
other rights to judicial review of conditions of release or orders of 
detention shall not be affected.] 

[§ 3149. Release of material witnesses 
[If it appears by affidavit that the testimony of a person is mate

rial in any criminal proceeding, and if it is shown that it may 
become impracticable to secure his presence by subpena, a judicial 
officer shall impose conditions of release pursuant to section 3146. 
No material witness shall be detained because of inability to 
comply with any condition of release if the testimony of such wit
ness can adequately be secured by deposition, and further deten
tion is not necessary to prevent a failure of justice. Release may be 
d~layed for a reasonable period of time until the deposition of the 
Witness can be taken pursuant to the Federal Rules of Criminal 
Procedure.] 

[§ 3150. Penalties for failure to appear 
[Whoever, having been released pursuant to this chapter, will

fully fails .to appear before. ~ny court or judicial officer as required, 
shall, subject to the prOVISIons of the Federal Rules of Criminal 
Procedure, incur a forfeiture of any security which was given or 
pledged for his release, and, in addition, shall, (1) if he was released 
in connection with a charge of felony, or while awaiting sentence 
or pending appeal or certiorari after conviction of any offense, be 
fmed not more than $5,000 or imprisoned not more than five years, 
or both, or (2) if he was released in connection with a charge of 
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misdemeanor, be fmed not more than the maximum provided for 
such misdemeanor or imprisoned for not more than one year, or 
both, or (3) if he was released for appearance as a material witness, 
shall be fined not more than $1,000 or imprisoned for not more 

than one year, or both.] 

[§ 3151. Contempt 
[Nothing in this chapter shall interfer with or prevent the exer-

cise by any court of the United States of its power to punish for 

contempt.] 
§ 3141. Release and detention authority generally 

(a) PENDING TRIAL.-A judicial officer who is authorized to order 
the arrest of a person pursuant to section 3041 of this title shall 
order that an arrested person who is brought before him be released 
or detained, pending judicial proceedings, pursuant to the provi-

sions of this chapter. (b) PENDING SENTENCE OR ApPEAL.-A judicial officer of a court 
of original jurisdiction over an offeMe, or a judicial officer of a 
Federal appellate court, shall order that, pending imposition or ex
ecution of sentence, or pending appeal of conviction or sentence, a 
person be released or detained pursuant to the provisioM of this 

chapter. 
§ 3142. Release or detention of a defendant pending trial 

(a) IN GENERAL.-Upon the appearance before a judicial officer of 
a person charged with an offense, the judicial officer shall issue an 
order that, pending trial, the person be-

(1) released on his personal recognizance or upon execution of 
an unsecured appearance bond, pursuant to the provisions of 

subsection (b); . (2) released on a condition or combination of conditions pur-
suant to the provisions of subsection (c); 

(3) temporarily detained to permit revocation of conditional 
release, deportation, or exclusion pursuant to the provisions of 
subsection (d); or 

(4) detained pursuant to the provisions of subsection (e). 
(b) RELEASE ON PERSONAL RECOGNIZANCE OR UNSECURED ApPEAR

ANCE BOND.-The judicial officer shall order the pretrial release of 
the person on his personal recognizance, or upon execution of an un
secured appearance bond in an amount specified by the court, sub
ject to the condition that the person not commit a Federal, State, or 
local crime during the period of his release, unless the judicial offi
cer determines that such release will not reasonably assure the ap
pearance of the person as required or will endanger the safety of any 
other person or the community. (c) RELEASE ON CONDITIONS.-If the judicial officer determines 
that the release described in subsection (b) will not reasonably 
assure the appearance of the person as required or will endanger the 
safety of any other person or the community, he shall order the pre-
trial release of the person- . (1) subject to the condition that the person not commit a Fed-

eral, State, 01' local crime during the period of release; and 
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(2) subject to the least restr' t' fl nation of conditions that he d ~ve z:rther .condition, or combi-
the appearance of the person ": erm~~ed w~ll reasonably assure 
o~her person and the communU'y r~?h~rh and. the safety of any 
twn that the person- ' w zc may ~nclude the condi-

(A) remain in the custod f d . agrees to supervise him andY 0 a es~gnat~d p~rson, who 
lease condition to the court f /";:Pdt 

?ny vwlatwn of a re
reCfSonably to assure the ":dici e eS~Q1Lated Rerson is able 
w~ll appear as required a~d . lil offzcer that the person 
safety of any other person or /h~ not po~e a danger to the 

(B) maintain employment. or. e .cfommun~ty; . 
employment; ~ ,~unemployed, (J,,,,·twely seek 

(C) maintain or commence a J • 
I-rp) abide by specified restri~/faucatwn'fl program; 

a"wns, pl~ce of abode, or travel' ons on h~ personal associ-
(E) a!JOld all contact with a~ II " and w~th a potential witne h eged v~ct~m of the crime 

the offense; ss w 0 may testify concerning 

(F) report on a regular basis t . "(C/; agency, p":'trial services ag~n~/":,.~ted law enforce-
/H) comfipl~ w~th a specified curfeul. 01, er agency; 
l- / re ra~n from possess' fl' ~ or other dannerous wea:po ~.ng a ~rearm, destructive device 
(1) fi ,b n, ' 

re ra~n from excRssive us f 1 h 1 narcotic drug or othe~ e 0 a co 0, or any use of a 
se~tion 102 of the Contr;U::J~lbd t substance, as defined in 
w~thout a prescription b a l' u s ances~!J.ct (21 U.S.C. 802) 
. (J) u.ndergo availabli'med::,nsed meaiCal p,,!ctitioner; , 
~nclud~ng treatment for d al 0'i psych~atnc treatment 
remain in a specified inst~r!t· or C?-fcohol. dependency, and 
pose; lOn ~ requ~red for that pur-

(K) execute an agreement to fc ,j:",. 
CfS required~ such designated or, e~t up,?n fai~ing to appear 
~ reasonably necessa to property, mclud~ng money, as 
person as required and post a:v~o:et;he appearance of the 
ownership of the property ~ h e court such indicia of 
as the judicial officer may ~;e~l!t . percentage of the money 

(L) execute a bail bond ·~l~ amount as is reasonably w~ solvent sureties in such 
of the person as required.necessary to assure the appearance 

(M) return to custody for s 'F d h 
for employment, schooling o~~:h~e l' °Z:[dfollowing release 

(N) satisfy any other c~nditio;rth~"t~' e purposes; and 
sary to assure the appearan f h a ~ reasonably neces
to assure the safet f ce 0 t e person as required and 

The ju;dicial officer may go~ i~ny other l?erson: and the community. 
sults ~n the pretrial detention P1s:h a f~nanczal condition that re
ma

Y
d 

'f~ any time amend his ord~r t ~ person. T~~ judicial officer 
con ~twns of release. 0 ~mpose add~tlOnal or different 

(d) TEMPORARY DETENTION 11 P TIONAL RELEASE, DEPORTATION. 0 'ERMIT REVOCATION OF CONDI-
cer determines that- ' OR EXCLUSION.-If the judicial offi-

(1) the person-
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(A) is, and was at the time the offense was committed, 

(i) release pending trial for a felony under Federal, 
State, or local law; 

(ii) release pending imposition or execution of sen-
tence, appeal of sentence or conviction, or completion of 
sentence, for any offense under Federal, State, or local 

on-

law; or 
(iii) probation or parole for any offense under Feder-

al, State, or local law; or 
(B) is not a citizen of the United States or lawfully ad-

mitted for permanent residence, as defined in section 
101(a)(20) of the Immigration and Nationality Act (8 U.S.c. 
1101(a)(20)); and 

(2) the person may flee or pose a danger to any other person or 
the community; 

he shall order the detention of the person, for a period of not more 
than ten days, excluding Saturdays, Sundays, and holidays, and 
direct the attorney for the Government to notify the appropriate 
court, probation or parole official, or State or local law enforcement 
official, or the appropriate official of the Immigration and Natural
ization Service. If the official fails or declines to take the person 
into custody during that period, the person shall be treated in ac
cordance with ihe other provisions of this section, notwithstanding 
the applicability of other provisions of law governing release pend
ing trial or deportation or exclusion proceedings. If temporary deten
tion is sought under paragraph (1)(B), the person has the burden of 
proving to the court that he is a citizen of the United States or is 
lawfully admitted for permanent residence. 

(e) DETENTION.-If, after a hearing pursuant to the provisions of 
subsection ({J, the judicial officer finds that no condition or combi
nation of conditions will reasonably assure the appearance of the 
person as required and the safety of any other person and the com
munity, he shall order the detention of the person prior to trial. In a 
case described in ({J(1), a rebuttable presumption arises that no con
dition or combination of conditions will reasonably assure the 
safety of any other person and the community if the judge finds 
that-

(1) the person has been convicted of a Federal offense that is 
described in subsection ({J(1), or of a State or local offense that 
would have been an offense described in subsection ({J(1~ if a 
circumstance giving rise to Federal jurisdiction had existed; 

(2) the offense described in paragraph (1) was committed 
while the person was on release pending trial for a Federal, 
State, or local offense; and 

(3) a period of not more than five years has elapsed since the 
date of conviction, or the release of the person from imprison
ment, for the offense described in paragraph (1), whichever is 
later. 

Subject to rebuttal by the person, it shall be presumed that no con-
dition or combination of conditions will reasonably assure the ap
pearance of the person as required and the safety of the community 
if the judicial officer finds that there is probable cause to believe 
that the person committed an offense for which a maximum term of 
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~mf/isonment of ten years or more is prescribed in the Controlled 
u stances Act (21 U.S.c. 801 et seq.), the Controlled Substances 

~mport and Export Act (21 U.S.c. 951 et seq.), section 1 of the Act of 

/2~;~)~}e;itf:l i ~~~h~~~t~d~9t!~::)Code. an offense under section 
. ({J DETENTIo,N HEARING.-The judicial officer shall hold a hear
~,!g to determm.e whether any condition or combination of condi
twns set forth ~n subsection (c) will reasonably assure the appear
ancde hof the perso.n ~ required and the safety of any other person 
an t e commun~ty ~n a case-' 

(1) upon motion of the attorney for the Government that in-
volves- ' 

(A) a crime of violence; 
. (B). an offense for which the maximum sentence is life 
lmpnsonment or death' 

(C) an offense for ulhich Cf maxim,um term of imprison
ment of ten years or more ~ prescnbed in the Controlled 
Substances Act (21 U.S.C. 801 et seq.), the '> /l,trolled Sub
stanpes Import and Export Act (21 U.S.c. 951 et 'se ) or 
~~ctLOn 1 of the Act of September 15, 1980 (21 U.S.C. ~55a); 

. (D) any felony committ~d after the person had been con
mcted of two or more prwr offenses described in subpara
graphs (A) through (C), or two or more State or local of
fenses that would have. been .offenses described in subpara
graph;s CA) .through (C) ~f a c~rcumstance giving rise to Fed
eral jur~d~ctwn had existed' or 

h(2~ Ul!o.n mot.ion, of the attorn~y for the Government or upon 
t e judwwl offwer s own motion that involves-

(A) a ser~ous rif;k that the person will flee; 
(B) a seno.us r:u;k that the per~o,,: will o~struct or attempt 

to obstruct justwe, ?r .threaten, ~njure, or ~ntimidate, or at
tempt tc? threaten, ~njure, or intimidate, a prosnective wit-
ness or Juror. r 

The hearing shall be held immediately upon the person ~ first ap
pearance before the judicial officer unless that person, or the attor
ney for. the Government, seeks a continuance. Except for good cause 
a cont~nua,,:ce on motion of the person may not exceed five da 5' 
and a cont~nuance on motion of the attorney for the Governm~l,t 
may no~ exceed three (laY.,s .. Durin.g a continuance, the person shall 
~h dGta~ned, and the juq,w~al offw~r, on motion of the attorney for 

e overnment or on h~ own motwn, may order that, while in cus
tody, a p~rso,,: who appear~ to be a narcotics addict receive a medi
~al exam~natwn to deter,!,-me whether he is an addict. At the hear
~ng/:-,.the p~rson has the nght to be represented by counsel and if he 
~ I manc~all~ unable ~o obtain, adequate representatidn, td have 
co.unsel app'oznted for h~m. The person shall be afforded an op ortu
'!~ty tc?, test~fy, to present witnesses on his own behalf, to cross'!xam
me w~tnesses who aPRear at the hearing, and to present information r proffer ?r .otherw.~e. The rules concerning admissibility of evi-

enc,e ~n cr~mmal tnals do not apply to the presentation and consid
eratwn of ~nformat~on .at the hearing. The facts the judicial officer 
u~es to suppo.rt a. fmd~ng pursuant to subsection (e) that no condi
twn or combmatwn of conditions will reasonably assure the safety 
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nit shall be supported by clear 
of any ot~er .perso1!dand t~h~op":;;:n r1ay be detained pending com
and conmnCl,ng em. ence. 
pletion of the hearmg. -The judicial officer shall, in de-

(g) FACTORS To BE CONSIDERED.. . f release that will reason-
termining whether there are C~h~l,t~~:no as required and the safe~y 
ably assure the appeardanche of ~nity take into account the aval,l-
of any other p~rson an t.: e :!!.mm , . 
able informatwn concerdn~ mstances of the 'offense charged, l,n-

(1) the nature ahn C;:.CU . a crime of violence or involves a 
cluding whether teo" ense l,S 
narcotic drug; . t th rson' 

(2) the w~ight of t~e e~!~~~~:r~1f:s~f th!;erso~, including-. 
(3) the hl,Story an c h . 1 and mental condition, faml,ly 

(A) his character, P yswa 1 th of residence in 
ties, employ"!,ent, financi~l ~~:~u;C::t c~~~uct, history relat
the communl,ty, cimJ:"rnl,bY ~riminal history, and record 
ing to ~rug or a co 0 a Z:~~t roceedings; and 
concern1,ng appeara'hce tt c f lhe current offense or arrest, 
, (B) whether, at. t e 1,me 0 1 or on other release pending 

he was on pro.batwn, onlParo c~mpletion of sentence for an 
trial, sentenc1,ng, appea, or local law' and 
offense under Federa.l, State, or h dan;r to any person or 

(4) the nature and serwusness of J b thelI' erson's release. In 
the community thatdu:~.uld befP::l~aseY desc!tbed in subsection 
considering the con 1, w~ 0.. ~F ma upon his own 
(c)(2)(K) or (c)(2)(L), the

h 
Jud1,~~al of ~c;:; Gov~rnment, conduct 

mot~on, ?r s.hall ~pon t e ':; t"!:e
n p~operty to be designated for 

an l,nqu1,ry 1,nt? t e source d collateral to secure a bond, and 
potential forfe1,ture or of~red ~ tion or the use as collateral, 
shall decline to accbept t e efs1,~a sou~ce will not reasonably 
of pronerty that, ecause 0 1, , • d 

r f the person as requl,re . 
assure the appearance 0 L a release order issued pur-

(h) CONTENTS O~ J!lELEAfSE °bIRDEtl!'-(b~) or' (c) the judicial officer 
suant to the provl,Swns 0 su sec wn '/ , 
shall-' th t ts forth all the condi-

(1) includ~ a writtez stat~meng 'ec~ i~e a manner sufficiently 
tions to whwh. t.he re ease l,S su IJ 'de {cor the person's conduct; 
clear and specl,fw to serve as a gu1, 
and 

(2) advise the perslo
t 
'! of{c- violating a condition of release, in-

(A) the pena 1,es or . . ffcense while on 
cluding the penalties for comml,ttmg an 0 

pretrial release; f . 1 ting a condition of release, 

inr:t~Ji~~~hn:~in~~d~~t~ :S~a~ce of a warrant for the per-

son's arrest; an:~ ft' 1503 of this title (relating to 
(C) the pro mswns 0 sec 1,?ns fF rs of the court), 

intimidati07! of witntsses, ttror~'r ac~t::in~le investigations), 
1510 (relat1,nq to ?thtru~~~:ess victim, or an informan,t), 
1512 (tampenng

l
. w~ a . t d witness victim, or an 1,n-

and 1513 (reta wt1,ng aga1,ns , 
formant). 

'. (' 
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(i) CONTENTS OF DETENTION ORDER.-In a detention order issued 
pursuant to the provisions of subsection (e), the judicial officer 
shall-

(1) include written findings of fact and a written statement of 
the reasons for the detention; 

(2) direct that the person be committed to the custody of the 
Attorney General for confinement in a corrections facility sepa
rate, to the e~tent practicable, from persons awaiting or serving 
sentences or being held in custody pending appeal,' 

(3) direct that the person be afforded reasonable opportunity 
for private consultation' with his counsel; and 

(4) direct that, on order of a court of the United States or on 
request of an attorney for the Government, the person in charge 
of the corrections facility in which the person is confined deliv
er the person to a United States marshal for the purpose of an 
appearance in connection with a court proceeding. 

The judicial officer may, by subsequent order, permit the temporary 
release of the person, in the custody of a United States marshal or 
another appropriate person, to the extent that the judicial officer de
termines such release to be necessary for preparation of the person's 
defense or for another compelling reason. 

(j) PRESUMPTION OF INNOCENCE.-Nothing in this section shall be 
construed as modifying or limiting the presumption of innocence. 

§ 3143. Release or detention of a defendant pending sentence or 
appeal 

(a) RELEASE OR DETENTION PENDING SENTENcE.-The judicial of
ficer shall order that a person who has been found guilty of an of
fense and who is waiting imposition or execution of sentence, other 
than a person for whom the applicable guideline promulgated pur
suant to 28 U.S.C. 994 does not recommend a term of imprison
ment, 1 be detained, unless the judicial officer finds by clear and 
convincing evidence that the person l,S not l1,kely to flee or pose a 
danger to the safety of any other person or the community if re
leased pursuant to section 3142 (b) or (c). If the judicial officer 
makes such a finding, he shall order the release of the person in 
accordance with the provisions of section 3142 (b) or (c). 

(b) RELEASE OR DETENTION PENDING ApPEAL BY THE DEFEND
ANT.-The judicial officer shall order that a person who has been 
found guilty of an offense and sentenced to a term of imprisonment, 
and who has filed an appeal or a petition for a writ of certiorari, be 
detained, unless the judicial officer finds-

(1) by clear and convincing evidence that the person is not 
likely to flee or pose a danger to the safety of any other person 
or the community if released pursuant to section 3142 (b) or (c); 
and 

(2) that the appeal is not for purpose of delay and raises a 
substantial question of law or fact likely to result in reversal or 
an order for a new trial. 

1 The language "other than a person for whom the applicable ?,uideline promulgated pursuant to 
28 U.S.C. 994 does not recommend a term of imprisonment,' , is an amendmEnt made to new 
section 3143(al by section 214(gl(1) of title IT of this bill. This amendment is necessary to conform 
the bail provisions of title I to the new sentencing system, if the latter is enacted. 
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If the judicial officer makes such findings, h~ ~hall order. the re
lease of the person in accordance with the promswns of sectwn 3142 
(b) or (c). 

(c) RELEASE OR DETENTION PENDING ApPEAL BY T!lE GOVERl'!-
MENT.-The judicial officer shall treat a defendant ~n a case ~n 
which an appeal has. been taken by. th~ Un~ted States pursu.ant to 
the provisions of sectwn 3731 of th~ t~tle, ~n a?cordance. w~th ~he 
provisions of section 3142, unless the defendant u; otherw~e subje~t 
to a release or detention order. The judge shall treat a defendant ~n 
a case in which an appeal has been takan by the Unite(i States pur.
suant to the provisions of section 3742 in accordance w~th the prom-
sions or-

(1) subsection (a) if the person has been sentenced to a term of 
imprisonment; or -

(2) section 3142 if the person has not been sentenced to a term 
of imprisonment. 2 

§ 3144. Release or detention of a material witness 
If it appears from .an ,!ffida~it filed by a pa:rty that ~h~ t~stimony 

of a person is matenal. ~n a cr.~m~nal proceed~ng, and l,f ~t ~ shown 
that it may become ~mpractwable to secure the presence of the 
person by subpena, a judic~al officer may .order the aTr.est of the 
person and treat the person l,n accordance lmth the pro v un 0 n:s 0f.s~c
tion 3142. No material witness may be detained b~cause of ~nabnl~~ 
to comply with any condition of release if ~he test~m?ny of such w~t
ness can adequately be secured by d:epos~t~o,!, a.nd ~f further deten
tion is not necessary to prevent a fazlure of Justwe. !lelease. of a ma:
terial witness may be delayed for a reasonable perwd of t~me unt~l 
the deposition of the witness can be taken pursuant to the Federal 
Rules of Criminal Procedure. 
§ 3145. Review and appeal of a release or detention order 

(a) REVIEW OF A RELEASE ORDER.-If a pe'00n is ordered releas.ed 
by a magistrate, or by a person other than a judge of a court hamng 
original jurisdiction over the offense and other than a Federal ap-
pellate court-

(1) the attorney for the Government may file, wi~h the court 
having original jurisdiction over the offense, a !Y':0twn for revo
cation of the order or amendment of the cond~twns of release; 
and . ., I' . 

(2) the person may file, with the court hamng on~na jurlS.-
diction over the offense, a motion for amendment of the condl,-
tions of release. 

The motion shall be determined promptly. 
(b) REVIEW OF A DETENTION ORDER.-If a person. is ordered de

tained by a magistrate, or by a person other than a judge of a court 
having original jurisdiction over the offense and other than a Fed
eral appellate court, the person may file, w~th the court ~aving 
original jurisdiction over the offense, a mohon for revocatwn or 
amendment of the order. The motion shall be determined promptly. 

2 The last sentence in subsection (c) is an amendment made to new section 3113(c) b~ ~ection 
213(gX2) of title n of this bill. This amendment is necessary t.o conform the bail praVlslons of 
title I to the new sentencing system, if the latter is enacted. 
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(c) ApPEAL FROM A RELEASE OR DETENTION ORDER.-An appeal 
f~om a release or detention order, or from a decision denying revoca
twn. or amendment of such an order, is governed by the provisions of 
sectwn 1291 of title 28 and section 3731 of this title. The appeal 
shall be determined promptly. 

§ 3146. Penalty for failure to appear 
(a) OFFENSE.-A person commits an offense if, after having been 

released pursuant to this chapter-
(1) he knowingly fails to appear before a court as required by 

the conditions of his release; or 
(2) he knowingly fails to surrender for service of sentence pur

suant to a court order. 
(b) GRADING.-If the person was released-

(1) in connection .with a charge of, or while awaiting sentence, 
surrender for servwe of sentence, or appeal or certiorari after 
conviction, for-

. (A). an offense punishable by death, life imprisonment, or 
~mpr~onment for a term of fifteen years or more he shall 
be fined not more than $25,000 or imprisoned fo; not more 
than ten years, or both; 

(B) an offense punishable by imprisonment for a term of 
five or more years, but less than fifteen years, he shall be 
fined not more than $10,000 or imprisoned for not more 
than five years, or both; 

(C) any other felony, he shall be fined not more than 
$5,000 or imprisoned for not more than two years, or both; 
or 

(D) a misdemeanor, he shall be fined not more than 
$2,000 or impri.~()ned for not more than one year, or both; or 

(2) for appearance as a material witness, he shall be fined not 
more than $1,000 or imprisoned for not more than one year, or 
both. 

A term of imprisonment imposed pursuant to this section shall be 
consecutive to the sentence of imprisonment for any other offense. 

(c). AFFIRMATIV~ DEFE:r;vSE.-It is an affirmative defense to a pros
ecutwn under th~ sectwn that uncontrollable circumstances pre
vented t~,e person fr.om appearing or surrendering, and that the 
person d~d not contnbute to the creation of such circumstances in 
reckless disregard of the requirement that he appear or surrender, 
and that the defendant appeared or surrendered as soon as such cir
cumstances ceased to exist. 

(d) DECLARATION OF FORFEITURE.-If a person fails to appear 
before a court as required, and the person executed an appearance 
bond pursuant to section 3142(b) or is subject to the release condi
tion set forth in section 3142(c)(2)(K), or (c)(2)(L), the judicial officer 
may, regardless of whether the person has been charged with an of
fense under this section, declare any property designated pursuant to 
that section to be forfeited to the United States. 

* * * * * * * 
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§ 3147. Penalty for an offense committed while on release 
A person convicted of an offense committed while released pursu

ant tv this chapter shall be sentenced, in addition to the sentence 
prescribed for the offense to-

(1) a term of imprisonment of not more than ten years if the 
offense is a felony; or 

(2) a term of imprisonment of not more than one year if the 
offense is a misdemeanor. 

A term of imprisonment imposed pursuant to this section shall be 
consecutive to any other sentence of imprisonment. 3 

§ 3148. Sanctions for violation of a release condition 
(a) AVAILABLE SANCTIONS.-A person who has been released pur

suant to the provisions of section 31.42, and who has violated a con
dition of his release, is subject to a revocation of release, an order of 
detention, and a prosecution for contempt of court. 

(b) REVOCATION OF RELEAsE.-The attorney for the Government 
may initiate a proceeding for revocation of an order of release by 
filing a motion with the district court. A judicial officer may issue 
a warrant for the arrest of a person charged with violating a condi
tion of release, and the person shall be brought before a judicial of
ficer in the district in which his arrest was ordered for a proceeding 
in accordance with this section. The judicial officer shall enter an 
order of revocation and detention if, after a hearing, the judicial of
ficer-

(1) finds that there is-
(A) probable cause to believe that the person has commit

ted a Federal, State, or local crime while on release; or 
(B) clear and convincing evidence that the person has vio

lated any other condition of his release; and 
(2) finds that-

(A) based on the factors set forth in section 31.42(g), there 
is no condition or combination of conditions of release that 
will assure that the person will not flee or pose a danger to 
the safety of any other person or the community; or 

(B) the person is unlikely to abide by any condition or 
combination of conditions of release. 

If there is probable cause to believe that, while on release, the 
person committed a Federal, State, or local felony, a rebuttable pre
sumption arises that no condition or combination of conditions will 
assure that the person will not pose a danger to the safety of any 
other person or the community. If the judicial officer finds that 
there are conditions of release that will assure that the person will 
not flee or pose a danger to the safety of any other person or the 
community, and that the person will abide by such conditions, he 
shall treat the person in accordance with the provisions of section 
31.42 and may amend the conditions ol release accordingly. 

3Section 3147 provided a mandatory prison term for an offense committed on release. If the 
sentencing provisions of title II are adopted, these mandatory penalties would be eliminated by 
section 213(h) of title II of this bill as unnecessary under a guidelines system. Section 3147 is so 
amended here so as to reflect elimination of the mandatory penalties. 
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(c) PROSECUTION FOR CONTEMPT.-The judge may commence a 
prosecution for contempt, pursuant to the provisions of section .401, 
if the person has violated a condition of his release. 

§ 3149. Surrender of an offender by a surety 
A person charged with an offense, who is released upon the execu

tion of an appearance bond with a surety, may be arrested by the 
surety, and if so arrested, shall be delivered promptly to a United 
States marshal and brought before a judicial officer. The judicial 
officer shall determine in accordance with the provisions of section 
31.48(b) whether to revoke the release of the person, and may absolve 
the surety of responsibility to pay all or part of the bond in accord
ance with the provisions of Rule .46 of the Federal Rules of Crimi
nal Procedure. The person so committed shall be held in official de
tention until released pursuant to this chapter or another provision 
of law. # 

§ 3150. Applicability to a case removed from a State court 
The provisions of this ch')'pter apply to a criminal case removed to 

a Federal court from a State court. 

* * * * * * * 
§ 3154. Functions and powers of pretrial services agencies 

Each pretrial services agency shall perform such of the following 
functions as the district court to be served may specify: 

(1) Collect, verify, and report promptly to the judicial officer 
information, pertaining to the pretrial release of each person 
charged with an offense, [and recommend appropriate release 
conditions for each such person,] and, where appropriate, in
clude a recommendation as to whether such individual should 
be released or detained and, if release is recommended, recom
mend appropriate conditions of release but such information as 
may be contained in the agency's files or presented in its 
report or which shall be divulged during the course of any 
hearing shall be used only for the purpose of a bail determina
tion and shall otherwise be confidential. In their respective dis
tricts, the Division of Probation or the Board of Trustees shall 
issue regulations establishing policy on the release of agency 
files. Such regulations shall create an exception to the confi
dentiality requirement so that such information shall be avail
able to members of the agency's staff and to qualified persons 
for purposes of research related to the administration of crimi
nal justice. Such regulations may create an exception to the 
confidentially requirement so .that access to agency files will be 
permitted by agencies under contract pursuant to paragraph 
(4) of this section; to probation officers for the purpose of com
piling a presentence report and in certain limited cases to law 
enforcement agencies for law enforcement purposes. In no case 
shall such information be admissible on the issue of guilt in 
any judicial proceeding, and in their respective districts, the 
Division of Probation or the Board of Trustees may permit 
such information to be used on the issue of guilt for a crime 
committed in the course of obtaining pretrial release. 
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(2) Review and modify the reports and recommendations 
specified in paragraph (1) for persons seeking release pursuant 
to [section 3146(e) or section 3147.~ sect.ion 3145. . 

(3) Supervise persons released Into Its custody under thIS 
chapter. 

* * * * * * * 

§ 3156. Definitions 
(a) As used in sections [3146] 3141-3150 of this chapter-. . . 

(1) The term "judicial officer" means, unless otherwIse IndI
cated, any person or court authorized pur~u~nt to section 3041 
of this title or the Federal Rules of CrImInal Procedure, to 
[bail or otherwise] detain or release a person bef?re trial or 
sentencing or pending appeal in a court of the UnIted States, 
and any judge of the Superior Court of the District of Colum-
bia; [and] . 

(2) The term "offense" means any crim~~al offense,. ot?er 
than an offense triable by court-marshal, mIlItary commIssIon, 
provost court, or other military tribunal, which is in violation 
of an Act of Congress and is triable in any court established by 
Act of Congress[.]; and 

(3) The term "felony" means an offense punishable by a maxi
mum term of im!!risonment of more than one year; and 

(4) The term 'crime of violence" means-
(A) an offense that has as an element of the offense the 

use, attempted use, or threatened use of physical force 
against the person or property of another; or 

(B) any other offense that is a felony and that, by its 
nature involves a substantial risk that physical force 
agairdt the person or property of another may be used in 
the course of committing the offense. 

(b) As u~ed in sections 3152-3155 of this chapter- ... 
(1) The term "judicial officer" means, unless otherwIse IndI

cated, any person or court authorized pur~u~nt to section 3041 
of this title, or the Federal Rules of CrImInal Procedure, to 
[bail or otherwise~ detain or .release a person bef?re trial or 
sentencing or pendIng appeal In a court of the UnIted States, 

Sec. 

and 
(2) The term "offense" means any Federal cri~inal. offense 

which is in violation of any Act of Congress and IS trIable by 
any court established by Act of Congress (other than a pe~ty 
offense as defined in section 1(3) of this title, or an offense tna
ble by court martial, military commission, provost court, or 
other military tribunal). -. 

* * * * * * * 

CHAPTER 235-APPEAL 

3731. Appeal by United States. 
3732. Taking of appeal; notice; time-Rule. 
3733. Assignment of errors-Rule. 
3734. Bill of exceptions abolished-Rule. 
3735. Bailon appeal or certiorari-Rule. 

----------------------------------------------------------------------------

3736. Certiorari-Rule. 
3737. Record-Rule. 
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3738. Docketing appeal and record-Rule. 
3739. Supervision-Rule. 
3740. Argument-Rule. 
3741. Harmless error and plain error-Rule. 

§ 3731. Appeal by United States 
An appeal may be taken by and on behalf (If the United States 

from the district courts direct to the Supreme Court of the United 
States in all criminal cases in the following instances: 

From a decision or judgment setting aside, or dismissing any in
dictment or information, or any count thereof, where such decision 
or judgment is based upon the invalidity or construction of the 
statute upon which the indictment or information is founded. 

An appeal by the United States shall lie to a court of appeals 
from a decision or order, entered by a district court of the United 
States, granting the release of a person charged with or convicted of 
an offense, or denying a motion for revocation of, or modification of 
the conditions of, a decision or order granting release. 

From a decision arresting a judgment of conviction for insuffi
ciency of the indictment or information, where such decision is 
based upon the invalidity or construction of the statute upon which 
the indictment or information is founded. 

* * * * * * * 

CHAPTER 237-RULES OF CRIMINAL PROCEDURE 

Sec. 
3771. Procedure to and including verdict. 
3772. Procedure after verdict. 

* * * 
§ 3772. Procedure after verdict 

* * * * 

The Supreme Court of the United States shall have the power to 
prescribe from time to time rules of practice and procedure with 
respect to any or all proceedings after verdict, or finding of guilt by 
the court if a jury has been waived, or plea of guilty, in criminal 
cases and proceedings to punish for criminal contempt in the 
United States district courts, in the district courts for the District 
of the Canal Zone and the Virgin Islands, in the Supreme Court of 
Puerto Rico, in the United States courts of appeals, and in the Su
preme Court of the United States. This section shall not give the 
Supreme Court power to abridge the right of the accused to apply 
for withdrawal of a plea of guilty, if such application be made 
within ten days after entry of such plea, and before sentence is im
posed. 

The right of appeal shall continue in those cases in which ap
peals are authorized by law, but the rules made as herein author
ized may prescribe the times for and manner of taking appeals and 
applying for writs of certiorari and preparing records and bills of 
exceptions and the conditions on which supersedeas or [bail] re
lease pending appeal. 

* ... * * * * 
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PART III-PRISONS AND PRISONERS 

Chapter ................................. .. 
I 

., s .......................................... . 
301 Genera proVISIon .................. .. .......................... .. · P . . ....................................... .. 
303 Bureau of rlsons ............... ·-.... · .. · ...................... . · . t d t sfer .................................................... .. 
305. CommI;met an

f 
o~orei~·~ountries ........................................................... .. 

306.1 Transler 0 or r .................................................................. .. 
307 Employment ....................................... .. ................... . · . all ........................................... . 
309 Good tIme owances ......................... .. ............................ . · I ........................................................ . 311 Paro e .............................. . ............................... .. · tal d L' t' .......................................... . 
313 Men elec Ives ...................... .. .................... .. · . dd' ts ................................................... . 
314 NarcotIc a IC ......................... ts .......................... . · . d I paymen ........................................... .. 
315 DIScharge an re ease .................................... . · fi en ....................... . 317 Institutions or wom f CO .......... ·t·:·· ...... ·· .... · ..................................... .. 
319> National Institute 0 rrec IOns ............................ .. 

1 Heading for chapter editorially supplied. 

* * * * * * 
* 

~---------

Sec. 
4001 
4041 
4081 
4100 
4121 
4161 
4201 
4241 
4251 
4281 
4321 
4351 

CHAPTER 315-DISCHARGE AND RELEASE PAYMENTS 

Sec. 
4281 Discharge from prison. 
4282: Arrested but unconvicted persons. 
4283. Probation. ' .., 
4284. Advances filor redhabIhdint!'ltgIOf~rther judicial proceedings. 
4285. Persons re ease pen . 

* * * 
* * * 

§ 4282 Arrested but unconvicted persons f 
. . t d f erson arrested on a charge 0 

On the release from chs °UY'~ da ~tates or of the Territory.of 
violating any law of t e n.l e d . st or indicted or In-
Alaska, but not indicted no~ tnlor[a~d ~~~~d~itted to bail] and 
formed against but not conVlC e, _ erson held as a material 
detained pursuant to chaptkr ~~fi] O\he ~ourt in its disc.retion. may 
witness [and ?nabSle

t 
to ma e hal f~r the district whereIn he IS re

direct the UnIted a es m:;trs ul ated by the Attorney Gen
leased, pursuant to regulatIons rromd !th transportation and sub
eral, to furnish the petshf so re :~: at his election, to the place of 
sistence to the pl.adce 0 'fs arhe~o'st i~ not greater than to the place 
his bona fide reSI ence 1 suc 
of arrest. 

* * * * * * * 

FEDERAL RULES OF CRIMINAL PROCEDURE 
* 

* * * * * * 

n. PRELIMINARY PROCEEDINGS 

* * * * * * * 

Rule 5. Initial Appearance before the Magistl·ate 
* * * * * * * UNITED STATES MAGISTRATE.-

(c) OFFENSES No: TRIABLE BY THE is not triable by the United 
If the charge agamst the defendah"!ll not be called upon to plead. 
States m~gistrateh' tllh~ ~efendth~\iefendant of the complaint against 
The magIStrate s a lnlorm 
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him and of any affidavit filed therewith, of his right to retain coun
sel, of his right to request the assignment of counsel if he is unable 
to obtain counsel, and of the general circumstances under which he 
may secure pretrial release. He shall inform the defendant that he 
is not required to make a statement and that any statement made 
by him may be used against him. The magistrate shall also inform 
the defendant of his right to a preliminary examination. He shall 
allow the defendant reasonable time and opportunity to consult 
counsel and [shall admit the defendant to bail] shalZ- detain or 
conditionally release the defendant as provided by statute or in 
these rules. 

'" * * * * * * 
Rule 15. Depositions 

(a) WHEN TAKEN.-Whenever due to exceptional circumstances of 
the case it is in the interest of justice that. the testimony of a pro
spective witness of a party be taken and preserved for use at trial 
the court may upon motion of such party and notice to the parties 
order that testimony of such witness be taken by deposition and 
that any designated book, paper, document, record, recording, or 
other material not privileged, be produced at the sanie time and 
place. If a witness is [committed for failure to give bail to appear 
to testify at a trial or hearing] detained pursuant to section 3144 of 
title 18, United States Code, the court on written motion of the wit
ness and upon notice to the parties may direct that his deposition 
be taken. After the deposition has been subscribed the court may 
discharge the witness. 

* * * * * * 
IX. SUPPLEMENTARY AND SPECIAL PROCEEDINGS 

Rule 40. Commitment to Another District 

* * * * * * * 
[(f) BAIL.-If bail was previously fIxed in another district where 

a warrant, information or indictment issued, the Federal magis
trate shall take into account the amount of bail previously fixed 
and the reasons set forth therefor, if any, but will not be bound by 
the amount of bail previously fixed. If the Federal magistrate fIxes 
bail different from that previously fIxed, he shall set forth the rea
sons for his action in writing.] 

(f) RELEASE OR DETENTION.-If a pel'son was previously detained 
or conditionally released, pursuant to chapter 207 of title 18, United 
States Code, in another district where a warrant, information or in
dictment issued, the Federal magistrate shall take into account the 
decision previously made and the reasons set forth therefor, if any, 
but will not be bound by that decision. If the Federal magistrate 
amends the release or detention decision or alters the conditions of 
release, he shall set forth the reasons for his action in writing. 

* * * * * * * 

------- -------
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X. GENERAL PROVISIONS 

* * * * * * * 
Rule 46. Release from Custody 

(a) RELEASE PRIOR TO TRIAL. Eligibility for release prior to trial 
shall be in accordance with 18 U.S.C. [§ 3146, § 3148, § 3149.] 
§§ 3142 and 3144. 

* * * * * * * 
(c) PENDING SENTENCE AND NOTICE OF ApPEAL. Eligibility for re

lease pending sentence or pending notice of appeal or expiration of 
the time allowed for filing notice of appeal, shall be in accordance 
with 18 U.S.C. § [3148.] 3143. The burden of establishing that the 
defendant will not flee or pose a danger to any other person or to 
the community rests with the defendant. 

* * * * * * '" 
(e) FORFEITURE.-

(1) DECLARATION.-If there is a breach of condition of a bond, 
the district court shall declare a forfeiture of the bail. 

[(2) SETTING ASIDE.-The court may direct that a forfeiture 
be set aside, upon such conditions as the court may impose, if 
it appears that justice does not require the enforcement of the 
forfeiture.] 

(2) SETTING ASIDE.-The court may direct that a forfeiture be 
set aside in whole or in part, upon such conditions as the court 
may impose, if a person released upon execution of an appear
ance bond with a surety is subsequently surrendered by the 
surety into custody or if it otherwise appears that justice does 
not require the forfeiture. 

* * * * * * * 
(h) FORFEITURE OF PROPERTy.-Nothing in this rule or in chapter 

207 of title 18, United States Code, shall prevent the court {rom dis
posing of any charge by entering an order directing forfeiture of 
property pursuant to 18 U.S.G. 3142(c)(2)(K) if the value of the prop
erty is an amount that would be an appropriate sentence after con
viction of the offense charged and if such forfeiture is authorized by 
statute or regulation. 

* * * * * * * 
Rule 54. Application and Exception 

* * * * * * * 
(b) PROCEEDINGS.-

* * * * * * * 
(3) PEACE BONDs.-These rules do not alter the power of judges of 

the United States magistrates to hold to security of the peace and 
for good behavior [under 18 U.S.C. § 3043, and] under Revised 
Statutes, § 4069, 50 U.S.C. § 23, but in such cases the procedure 
shall conform to these rules so far as they are applicable. 

* * * * * * * 

(':I;' 
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TITLE 28: JUDICIARY AND JUDICIAL 
PROCEDURE 

* '" * * * * * 

CHAPTER 43-UNITED STATES MAGISTRATES 

* * * * * * * 
§ 636. Jurisdiction, powers, and temporary assignment 

(a) Each l! ni!ed States magistrate serving under this chapter 
sh~ll have WIthIn the territorial jurisdiction prescribed by his ap
pOIntment-

(1) all pow~r~ and duties conferred or imposed upon United 
States comm~SSI?nerS by law or by the Rules of Criminal Proce
dure for the UnIted States District Courts. 

(2). t~e power to administer oaths and ~ffirmations [impose 
condItIons of release ~nder section 3146 of title 18] issue 
orders pursuant to secttOn 3142 of title 18 concerning release or 
detentu!n of persons pending trial and take acknowledgements 
affidaVIts, and deposItions; and ' 

* * * * * * 

FEDERAL RULES OF APPELLATE PROCEDURE 

Rule 9. Release in Criminal Cases 

* * * * * * * 
(c) CRITERIA FOR RE.LEASE.-The decision as to release pending 

appeal shall be made In accordance with Title 18 USC § [31 48] 
3143. The burden of establishing that the defend~t ~iil ~ot fle: or 
pose a dan~er to any other person or to the community and that 
t~e appeal zs not for purpose of delay and raises a substantial ques
ttOn of. law or fa.ct ll"kely to result in reversal or in an order for a 
new tnal rests WIth the defendant. 

* * * * * * * 
CHANGES IN EXISTING LAW MADE BY TITLE II OF S. 1762 

UNITED STATES CODE 

* * * * * * * 

TITLE 8: ALIENS AND NATIONALITY 

* '" * * * * * 
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CHAPTER 12-IMMIGRATION AND NATIONALITY 

Subchapter I-General Provisions 

* * * * * * * 

Part II-Admission Qualifications for Aliens; Travel Control of 
Citizens and Aliens 

* * * * * * * 
§ 1182. Excludable aliens-General classes 

(a) Except as otherwise provided in this chapter, the following 
classes of aliens shall be ineligible to receive visas and shall be ex
cluded from admission into the United States: 

* * * * * * * 
(9) Aliens who have been convicted of a 'crime involving moral 

turpitude (other than a purely political offense), or aliens who 
admit having committed such a crime, or aliens who admit commit
ting acts which constitute the essential elements of such a crime; 
except that aliens who have comnlitted only one such crime while 
under the age of eighteen years may be granted a visa a~d ad
mitted if the crime was committed more than five years prIOr to 
the date of the application for a visa or other documentation, and 
more than five years prior to date of application for admission to 
the United States, unless the crime resulted in confinement in a 
prison or correctional institution, in which case such alien must 
have been released from such confinement more than five years 
prior to the date of the application for a visa or other doc?-menta
tion, and for admission, to the United States. [Any allen who 
would be excludable because of the conviction of a misdemeanor 
classifiable as a petty offense under the provisions of section 1(3) of 
Title 18, by reason of the punishment actually imposed, or who 
would be excludable as one who admits the commission of an of
fense that is classifiable as a misdemeanor under the provisions of 
section 1(2) of Title 18, by reason of the punishment which might 
have been imposed upon him, may be granted a visa and admitted 
to the United States if otherwise admissible: Provided, That the 
alien has committed only one such offense, or admits the commis
sion of acts which constitute the essential elements of only one 
such offense.] An alien who would be excludable because of the 
conviction of an offense for which the sentence a.ctually imposed did 
not exceed a term of imprisonment in excess of six months, or who 
would be excludable as one who admits the commission of an of
fense for which a sentence not to exceed one year's imprisonment 
might have been imposed on him, may be granted a visa and ad
mitted to the United States if otherwise admissible: Provided, That 
the alien has committed only one such offense, or admits the com
mission of acts which constitute the essential elements of only one 
such offense. 

* * * * * * * 
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Subchapter II--Immigration 

Part V-Deportation; Adjustment of Status 

§ 1252. Apprehension and "- ~portation of aliens-Arrest and custo
dy; review of determination by court 

* * * * * * * 
SERVICE OF PRISON SENTENCE PRIOR TO DEPORTATION 

(h) An alien sentenced to imprisonment shall not be deported 
until such imprisonment has been terminated by the release of the 
alien from confinement. Parole, supervised release, probation, or 
possibility of rearrest or further confinement in respect of the same 
offense shall not be a ground for deferral of deportation. 

* * * * * * * 

TITLE 16: CONSERVATION 

* * * * * * * 

CHAPTER 1.-NATIONAL PARKS, MILITARY 
PARKS, MONUMENTS, .liND SEASHORES 

* * * * * * * 
§ 460k-3. Charges and fees; permits; regUlations; penalties 

The Secretary may establish reasonable charges and fees and 
issue permits for public use of national wildlife refuges, game 
ranges, national fish hatcheries, and other conservation areas ad
ministered by the Department of the Interior for fish and wildlife 
purposes. The Secretary may issue regulations to carry out the pur
poses of sections 460k to 460k-4 of this title. A violation of such 
regulations shall be a [petty offense (section 1 of Title 18)] misde
meanor with maximum penalties of imprisonment for not more 
than six months, or a fine of not more than $500, or both. 

* * * * * * * 
§ 460n-8. United States magistrate, appointment; functions; prac

tice and procedure; probation; fees 
A United States magistrate 1 shall be appointed for that portion 

of the Lake Mead National Recreation Area that is situated in 
Mohave County, Arizona. Such magistrate shall be appointed by 
the United States district court having jurisdiction thereover, and 
the magistrate shall serve as directed by such court, as well as pur
suant to, and within the limits of, the authority of said court. 

[The functions of such magistrate shall include the trial and 
sentencing of persons committing petty offenses, as defined in Title 

1 Note: Sec. 212 of the bill amends 16 !J.S.C. 460n-8 to change "commissioner" to "magis
trate". Magistrate has already been inserted by the codifier per Public Law 90-578, title IV, 
§ 402, Oct. 17, 1968, Stat. 118. 
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18, section 1: Provided, That any person charged with a petty of
fense may elect to be tried in the district court of the Ut:lited 
States, and the magistrate shall apprise the defendant of his right 
to make such election, but shall not proceed to try the case unless 
the defendant, after being so apprised, signs a written consent to be 
tried before the magistrate.] 

The fundions of the magistrate shall include the trial and sen
tencing of persons charged with the commission of misdemeanors 
and infractions as defined in section 3581 of title 18, United States 
Code. The exercise of additional functions by the magistrate shall 
be consistent with and be carried out in accordance with the au
thority, laws, and regulations, of general application to United 
States magistrates. The provisions of Title 18, section 3402, and the 
rules of procedure and practice prescribed by the Supreme Court 
pursuant thereto, shall apply to all cases handled by such magis
trate. The probation laws shall be applicable to persons tried by 
the magistrate and he shall have power to grant probation. The 
magistrate shall receive the fees, and none other, provided by law 
for like or similar services. 

* * * * * * * 

TITLE 18: CRIMES AND CRIMINAL 
PROCEDURE 

Part Sec. 
I. Crimes................................................................................................................... 1 

II. Criminal procedure ..................................................................... :...................... 3001 
m. Prisons and prisoners ........................................................................................ 4001 
IV. Correction of youthful offenders ..................................... · .. · ...................... · .. · .. · 5001 
V. Immunity of witnesses .................................................... ·· ...... ·· .... ·.................... 6001 

Appendix 
1. Unlawful possession or receipt of firearms. 

II. Interstate agreement on detainers. 
III. Classified information procedures Act. 

PART I-CRIMES 

Chapter Sec. 
1. General provisions ................................................................................................ 1 
2. Aircraft and motor vehicles ................................................................................ 31 
3. Animals, birds, fish, and plants .................................................. · ...... · .. · ...... ·...... 41 
5. Arson .......................................................................... :............................................ 81 
7. Assault..................................................................................................................... 111 
9. Bankruptcy ............................................................................................................. 151 

11. Bribery and graft 1................................................................................................ 201 
12. Civil disorders ........................................................................................................ 231 
13. Civil rights .............................................................................................................. 241 
15. Claims and services in matters affecting government ................................... 281 
17. Coins and currency ............................................................................................... 331 
18. Congressional assassination, kidnaping, and assault ..................................... 351 
19. Conspiracy .............................................................................................................. 371 
21. Contempts .......................................... ..................................................................... 401 
23. Contracts................................................................................................................. 431 
25. Counterfeiting and forgery .................................................................................. 471 
27. Customs ................................................................................................................... 541 
29. Elections and political activities ........................................................................ 591 
31. Embezzlement and theft ...................................................................................... 641 
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Chapter 
~~. ~mblems, jnsignia and names .......................................................................... .. 
37' E sCl:;lpe an rdcue .......... : ..................................................................................... . 

39
' ESPllon!lge andcensborsh~p ................................................................................... . 
· xp OSlves an com ustIbles 1 ........ . 

40. Importation, m~ufacture, distributi~~ .. ~~i"~t~~~g~·~~d·~~p·i~~i~~·~·~t; 
41 E t t· d rhls .............................................................................................. .. 
42: E~t~~i~~a~ c;eJit:;;;~-;;~ti~~~·:·:·· .... ·· .... · .. ··· .... ··· .. ···· .... · ...... ···· ..................... .. 
43 Fl' ..................................................................... . 
44' F~ se personatIon ................................................................................................. . 

· lrearms ............................................. . 45 F' I t' .................................................................. .. 
47' F orelF rd rai°ns ................................................................................................. .. 
49' Fra;. an f se, sta,tements ................................................................................ . 
50' UgI n~es rom JustIce .......................................................................................... . 

· GamblIng ................................................... . 51 H "d ........................................................... .. 
53' O~ICI e, ... 1 ........................................................................................................... . 

· Indians ............................................................................. . 55 K'd . .. ................................... .. 
57' L lb naplng ..................................................................................... , ......................... . 
59: Li ~~ .. ·t .. ~fi·· .... ·· .. ······· ..... · ...... ···· .. ·· ...... ··· ............ ···· ............................................. . 
61 q ~ r IC ........................................................................................................ .. 
63' kft~ifles ·d··· .... ·· .. · .... · ...... ·· .... · .... · .... ······ ........ ········· .. ···· .. ·· ..................................... .. 
65: M:iici~~~ ~j;,··hi~f': .. ·· ........ ··· ...... ···· ...... · .... ··· .. ·· .. · .... · .... ·· .. ·· .... · ........................... .. 
67. Milita d N .............................................................................................. .. 

[68. Repealirl.] avy ............................................................................................... . 

n. Nbtion~ity and citizenship ....................... ' ......................................................... . 
73' 8b s~enl~:r ......... : ..... : .............................................. " ............................................... . 
75: pa:s r~~0::n1 ~~stIce .......................................................................................... .. 
77 P P as .............................................................................................. . 
79' P eo~age and slavery ........................................................................................... .. 
81' p7rJury ···d .. ··· .... · .................................................................................................... . 
83' p~~~ an .privateering ...................................................................................... . 
84' P 'd se~ce ........................................................................................................ . 
85' p r7s1 en ld assd;ination, kidnaping, and assault ...................................... .. 
8;7' pr~on-ma e goo ................................................................................................ . 

· rlSons ................................................. .. 89. Professions and occu ations ........... : ................................................................ .. 
91 P bl' 1 d P . . ............................................................... .. 
93: P~bli~ offi,c:~~·~d·~~··i~ .. ·· .. ~ .... ···· .. · .. · .. · .. · .......... ··· .. ···· ...... · .............................. . 
91) Ra k t . p yee ........................................................................... .. 
9r' R c k e teer~gri .... · .. ·········· .. ············· .. · .. ···· ............ ······ ............................................. . 
9~7: R!flr~ dr In uenced and corrupt organizations .......................................... .. 
9H. Rape .. ~ ... ~.::::::::::::::::::::::::::::::::::::::::::::: ................................................................... . 

10l R d d ................................................................... . 
102' R7cts°r s an reports ............................................................................................ .. 

· 10 .......................................... ' 103. Robber and bur lar .., .......................................................................... .. 
105 S b t y g y ........................................................................................ .. 
107' Sa 0 age .. ·d· .. · .. ·., .. ······ .... ··· .. · .... · .. · .. · .. · .. · ...... ·· .... ···· .. · .. ·· ........................................ . 
109: S::~~~sa~ndS~~~ways ...................................................................................... .. 
110. Sexual ex loitationr~f·~hiid~~~· .... ······· .... · .... ··· .. · .. ··· .. · .. · .... ··· .. · .......................... . 
111 Sh' . P ........................................................................ .. 
113: s~rplng .... ····t .. · .. · .......... ·· .. · .. ·· .. · .. · .. ·· .. · .... ···· .... ··· ...... ·· .. · .. · ................................... .. 
114. TrJf~ciIT~P~~ ~~·~t;~b·~d·~i .. ~;;~t· .. · .. ···· ...... · ........ ·· .. ··· ...... ··· .... ···· .................... . 
115 T gd' . d g tes ............................................................... .. 
117: Whla:eo~ia~e ~~offi~ subversive activities .................................................... .. 

119. Wire interception ~~d .. i~t~~~~pti~~··~'f'~~;J. .. ~~~~~;;i~~ti~~~·2·::::::::::::::::::::: 
~ Heading of chapt~r amended without amending analysis. 

Chapter added WIthout adding chapter heading to analysis. 

CHAPTER I-GENERAL PROVISIONS 

Sec. 
[1. Offenses classified.] [1. Repealed.] 
2. Principals. 
3. Accessory after the fact. 
4. Misprision of felony. 

Sec. 
701 
751 
791 
831 

841 
871 
891 
911 
921 
951 

1001 
1071 
1081 
1111 
1151 
1201 
1231 
1261 
1301 
1341 
1361 
1381 

1421 
1461 
1501 
1541 
1581 
1621 
1651 
1691 
1751 
1761 
1791 
1821 
1851 
1901 
1951 
1961 
1991 
2031 
2071 
2101 
2111 
2151 
2191 
2231 
2251 
2271 
2311 
2341 
2381 
2421 
2510 
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5. United States defined. 
6. Department and agency defined. 
7. Special maritime and teritorial jurisdiction of the United States defined. 
8. Obligation or other security of the United States defined. 
9. Vessel of the United States defined. 

10. Interstate commerce and foreign commerce defined. 
11. Foreign government defmed. 
12. United States Postal Service defined. 
13. Laws of States adopted for areas within Federal jurisdiction. 
14. Applicability to Canal Zone; definition. 
15. Obligation or other security of foreign government defmed. 

[§ 1. Offenses classified 
[Notwithstanding any Act of Congress to the contrary:. 

[(1) Any offense punishable by death or imprisonlnent for a 
term exceeding one year is a felony. 

[(2) Any other offense is a misdemeanor. 
[(3) Any misdemeanor, the penalty for which does not 

exceed imprisonment for a period of six months or a fme of not 
more than $500, or both, is a petty offense.] 

* * * * * * * 

CHAPTER 44-FIREARMS 

Sec. 
921. Definitions. 
922. Unlawful acts. 
923. Licensing. 
924. Penalties. 
925. Exceptions: Relief from disabilities. 
926. Rules and regulations. 
927. Effect on State law. 
928. Separability clause.! 

1 So in original. Does not conform to section catchline. 
.. • .. .. .. .. 

§ 924. Penalties 
(a) Whoever violates any provision of this chapter or knowingly 

makes any false statement or representation with respect to the in
formation required by the provisions of this chapter to be kept in 
the records of a person licensed under this chapter, or in applying 
for any license or exemption or relief from disability under the pro
visions of this chapter, shall be fmed not more than $5,000, or im
prisoned not more than five years, or both [, and shall become eli
gible for parole as the Board of Parole shall determine]. 

* * * * * 
CHAPTER 53-INDIANS 

Sec. 
1151. Indian country defined. 
1152. Laws governing. 
1153. Offenses committed within Indian country. 
1154. Intoxicants dispensed in Indian country. 
1155. Intoxicants dispem;ed on school site. 
1156. Intoxicants possessed unlawfully. 
1157. Livestock sold or removed. l 

* * 

,J 
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1158. Counterfeiting Indian Arts and Crafts Board trade mark. 
1159. Misrepresentation in sale of products. 
1160. Property damaged in committing offense. 
1161. Application of Indian liquor laws. 
1162. State jurisdiction over offenses committed by or against Indians in the Indian 

country. 
1163. Embezzlement and theft from Indian tribal organizations. 
1164. Destroying boundary and warning signs. 
1165. Hunting, trapping, or fishing on Indian land. 

1 Pub. L. 85.-86, July 10, 1957, 71 Stat. 277, which repealed section 1157 of this title, did not 
amend analyslB to reflect the repeal. 

* * * * * * 
§ 1161. Application of Indian liquor laws 

The prov~si0I?-s of sections 1154, 1156, 3113, 3488, and [3618] 
366~, of this tItle, shall not apply within any area that is not 
Ind~an coun.try, nor .to any act or transaction within any area of 
Indian .country prOVIded such ac~ or t~ansaction is in conformity 
both With the laws of the State In which such act or transaction 
o~c~rs. and with an ordinance d?ly adopted by the tribe having ju
TlSdictIOn over s?ch a.rea of ~ndlan. country, certified by the Secre
tary of the InterIOr, and publIshed In the Federal Register. 

* * * * * * 

CHAPTER 85-PRISON-MADE GOODS 

Sec. 
1761. Transportation or importation. 
1762. Marking packages. 

§ 1761. Transportation or importation 

* 

(a) Whoever knowingly transports in interstate commerce or 
from any for~ign country into the United States any goods, wares, 
or merchandI~e manufa?tured, produced, or mined, wholly or in 
part by conVIcts or prisoners, except convicts or prisoners on 
parol~, sZfperyised release~ or probation, or in any penal or reforma
tory InstitutIOn, shall be fined not more than $1,000 or imprisoned 
not more than one year, or both. 

• .. .. .. • 

CHAPTER 96-RACKETEER INFLUENCED AND CORRUPT 
ORGANIZATIONS 

.. • .. .. .. • • 
Sec. 
1963. Criminal penalties 

• • • • • • 

§ 1963. Criminal penalties 
(a) Whoever violates any provision of section 1962 of this chapter 

shall be fined not more than $25,000 or imprisoned not more than 
twenpy yeaz:s, or both, and shall forfeit to the United States [(1) 
any Interest he has acquired or maintained in violation of secti~n 
1962, and (2) any. interest in, se:curity of, ~laim against, or property 
or contractual rIght of any kind affording a source of influence 
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over, any enterprise which he has established, operated, controlled, 
conducted, or participated in the conduct of, in violation of section 
1962.] the property described in section 3554 in accord with the pro
visions of that section. 

(b) In any action brought by the United States under this section, 
the district courts of the United States shall have jurisdiction to 
enter such restraining orders or prohibitions, or to take such other 
actions, including, but not limited to, the acceptance of satisfactory 
performance bonds, in connection with any property or other inter
est subject to forfeiture under this section, as it shall deem proper. 

(c) Upon conviction of a person under this section, the court shall 
authorize the Attorney General to seize all property or other inter
est declared forfeited under this section upon such terms and con
ditions as the court shall deem proper. If a property right or other 
interest is not exercisable or transferable for value by the United 
States, it shall expire, and shall not revert to the convicted person. 
All provisions of law relating to the disposition of property, or the 
proceeds from the sale thereof, or the remission or mitigation of 
forfeitures for violation of the customs laws, and the compromise of 
claims and the award of compensation to informers in respect of 
such forfeitures shall apply to forfeitures incurred, or alleged to 
have been incurred, under the provisions of this section, insofar as 
applicable and not inconsistent with the provisions hereof. Such 
c: Lties as are imposed upon the collector of customs or any other 
person with respect to the disposition of property under the cus
toms laws shall be performed under this chapter by the Attorney 
General. The United States shall dispose of all such property as 
soon as commerically feasible, making due provision for the rights 
of innocent persons. 1 

* * * * * * * 
CHAPTER l03-ROBBERY AND BURGLARY 

Sec. 
211. Special maritime and territorial jurisdiction. 
212. Personal property of United States. 
213. Bank robbery and incidental crimes. 
214. Mail, money, or other property of United States. 
215. Post office. 
216. Railway or steamboat post office. 
217. Breaking or entering carrier facilities. 

* * * * * * * 
§ 2114. Mail, money or other property of United States 

Whoever assaults any person having lawful charge, control, or 
custody of any mail matter or of any money or other property of 
the United States, with intent to rob, steal, or purloin such mail 
matter, money, or other property of the United States, or robs any 
such person of mail matter, or of any money, or other property of 
the United States, shall for the first offense, be imprisoned not 
more than ten years; and if in effecting or attempting to effect 

1 Note: Subsections (b) and (c) of § 1963 were inadvertently repealed by the bill. § 1963 is also 
amended by title ill of this bill (Forfeiture). , t 
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* 
PART II-CRIMINAL PROCEDURE 

Chapter 

220031. AGenertal Pdrovision.s .................................................... . • . rres an commItment ........................................... . 
205. Searches and seizures ....................... , ............................................ ' .................. . 
207. Release ......................................................................................... .. 
20 

................................... . 8. Speedy trial .............................................................................. .. 
209. Extradition ................................................................................................. , ......... . 
211 J 

. di . . ............................................................. . · urIS chon and venue ............................................. . 
213. Limitations ............................................................................ . ........ . 
215 G 

. . ............................................ . · rand Jury .............................................................. . 
216 S

· ...................................................... . · pecial grand jury ..................................................... .. 
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CHAPTER 20l-GENERAL PROVISIONS 
Sec. 

Sec. 
3001 
3041 
3101 
3141 
3161 
3181 
3231 
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3321 
3331 
3361 
3401 
3431 
3481 
3531 

3561] 
3551 

3611] 
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3661 
3691 
3731 
3771 

3001. Procedure governed b I. 
local rules; for~-=:'R~i~ scope pu.rpose and effect; definition of terms; 

3002. Courts always open-Rule . 
3003. Calendars-Rule. . 
3004. Decorum in courtroom l-Rule. 
3005. Counsel and witnesses in capital cases 
3006. Assignment of counsel-Rule. . 

3
3
0
0
0
0
7
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M
· A~equate representation of defendants. 

. otIOns-Rule. 
3008. Service and filing of papers-Rule 
3009. Records-Rule. . 
3010. Exception~ unnecessary-Rule. 
3011. ComputatIOn of time-Rule. 
[3012. Orders respecting persons in custody.] [.3012 R l dJ 

1 S. .. . epea e . 
o In OrIgInal. Catchline reads "court room". 
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meanor or with juvenile delinquency by the commission of an act 
which, if committed by an adult, would be such a felony or misde
meanor or with a violation of probation, (2) who is unde'r arrest, 
when such representation is required by law, (3) who is [subject to 
revocation of parole,] in custody as a material witness, or seeking 
collateral relief, as provided in subsection (g), or, (4) for whom the 
Sixth Amendment to the Constitution requires the appointment of 
counselor for whom, in a case in which he faces loss of liberty, any 
Federal law requires the appointment of counsel. Representation 
und~r each plan shall include counsel and investigative, expert, 
and other services necessary for an adequate defense. Each plan 
shall include a provision for private attorneys. The plan may in·· 
elude in addition to a provision for private attorneys in a substan
tial proportion of cases, either of the following or both: 

(1) attorneys furnished by a bar association or a legal aid 
agency; or 

(2) attorneys furnished by a defender organization estab
lished in accordance with the provisions of subsection (h). 

(b) ApPOINTMENT OF COUNSEL.-Counsel furnishing representa
tion under the plan shall be selected from a panel of attorneys des
ignated or approved by the court, or from a bar association, legal 
aid agency, or defender organization furnishing representation pur
suant to the plan. In every criminal case in which the d~fendant is 
charged with a felony or a [misdemeanor (other than a petty of
fense as defined in section 1 of this title)] Class A misdemeanor or 
with juvenile delinquency by the commission of an act which, if 
committed by an adult, would be such a felony or Inisdemeanor or 
with a violation of probation and appears without counsel, the 
United States magistrate or the court shall advise the defndant 
that he has the right to be represented by counsel and that counsel 
will be appointed to represent him if he is financially unable to 
obtain counsel. Unless the defendant waives representation by 
counsel, the United States magistrate or the court, if satisfied after 
appropriate inquiry that the defendant is financially unable to 
obtain counsel, shall appoint counsel to represent him. Such ap
pointment may be made retroactive to include any representation 
furnished pursuant to the plan prior to appointment. The United 
States magistrate or the court shall appoint separate counsel for 
defendants having interests that cannot properly be represented by 
the same counsel, or when other good cause is shown. 

* * * * * * * 
(g) DISCRETIONARY ApPOINTMENTS.-Any person [subject to revo

cation of parole,] in custody as a material witness, or seeking 
relief under section 2241, 2254, or 2255 of title 28 or section 4245 of 
title 18 may be furnished representation pursuant to the plan 
whenever the United States magistrate or the court determines 
that the interests of justice so require and such person is financial
ly unable to obtain representation. Payment for such representa
tion may be as provided in subsections (d) and (e). 

* * * * * * * 

[ ,. 
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[§ 3012. Orders respecting persons in custody 
[Prisoners or persons in custody shall be brought into court or 

return7d on order of the Court or of the United States Attorney 
for WhICh no fee shall be charged and no writ required] , 

* * * * * 
CHAPTER 207-RELEASE 

Sec. 
3141. Power of courts and magistrates. 
3142. Surrender by bail. 
3143. Additional bail. 
3144. Cases removed from State courts. 
3145. Parties and witnesses-Rule. 
3146. Release in noncapital cases prior to trial. 
3147. Appeal from conditions of release. 
3148. Release in capital cases or after conviction. 
3149. Release of material witnesses. 
3150. Penalties for failure to appear. 
3151. Contempt. 
3152. Establ~sh~ent of Pretrial Services Agencies. 
3153. Organ,lzatIOn of Pretrial Services Agencies. 
3154. FunctIOns and Powers of Pretrial Services Agencies. 
3155. Report to Congress. 
3156. Definitions. 

* * * * * 
§ 3156. Definitions 

* 

* 

(a) As used in sections 3146-3150 of this chapter-

* * * * * * 
(b) As used in sections 3152-3155 of this chapter-

* 

* 

* 

* * * * * * * 

Sec. 

(~) t~e .ter:r~ "offense" means any Federal criminal offense 
whICh IS In VIOlatIOn of any Act of Congress and is trii:.ible by 
any court establis~ed by Act of Congress (other than a [petty 
offense as define~ In se~tion 1(3) of this title] Class B or C mis
d,emea,!o,r or an T,nf:a~twn, or an offense triable by court-mar
tial, mIlItary commISSIon provost court, or other military tribu
nal). 

CHAPTER 20B-SPEEDY TRIAL 

3161. Time limits and exclusions. 
3162. Sanctions. 
3163. Effective dates. 
3164. P~rs~ns detained or designated as being of high risk. 
3165. DIstrict plans-generally. 
3166. District plans-contents. 
3167. Reports to Congress. 
3168. Planning Process. 
3169. Federal Judicial Center. 
3170. Speedy trial data. 
3171. Planning appropriations. 
3172. Definitions. 
3173. Sixth amendment rights. 
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3174. Judicial emergency and implementations. 

* * * * * * * 
§ 3172. Definitions 

As used in this chapter-

* * * * * * * 
(2) the term, "offense" means any Federal criminal offense 

which is in violation of any Act of Congress and "),s triable by 
any court established by Act of Congress (other than a [petty 
offense as defined in section 1(3) of this title] Class B or C mis
demeanor or an infraction, or an offense triable by court-mar
tial, military commission, provost court, or other military tri
bunal). 

* * * * * * * 
CHAPTER 219-TRIAL BY UNITED STATES MAGISTRATES 

Sec. 
3401. Misdemeanors; application of probation laws. 
3402. Rules of procedure, practice and appeal. 

§ 3401. Misdemeanors; application of probation laws 

* * * * * * >I< 

[(g) The magistrate may, in a case involving a youth offender in 
which consent to trial before a magistrate has been filed under sub
section (b) of this section, impose sentence and exercise the other 
powers granted to the district court under chapter 402 and section 
4216 of this title, except that-

[(1) the magistrate may not sentence the youth offender to 
the custody of the Attorney General pursuant to such chapter 
for a period in excess of 1 year for conviction of a misdemeanor 
or 6 months for conviction of a petty offense; 

[(2) such youth offender shall be released conditionally 
under supervision no later than 3 months before the expiration 
of the term imposed by the magistrate, and shall be discharged 
unconditionally on or before the expiration of the maximum 
sentence imposed; and 

[(3) the magistrate may not suspend the imposition of sen
tence and place the youth offender on probation for a period in 
excess of 1 year for conviction of a misdemeanor or 6 months 
for conviction of a petty offense.] 

[(h)] (g) The magistrate may, in a [petty offense case] Class B 
or C misdemeanor case, or infraction case, involving a juvenile in 
which consent to trial before a magistrate has been filed under sub
section (b) of this section, exercise all powers granted to the district 
court under chapter 403 of this title. For purposes of this subsec
tion, proceedings under chapter 403 of this title may be instituted 
.against a juvenile by a violation notice or complaint, except that no 
such case may proceed unless the certification referred to in sec
tion 5032 of this title has been filed in open court at the arraign-
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~ent. No term of imprisonment shall be imposed by the magistrate 
In any such case. 

* * * * * * * 
[CHAPTER 227-SENTENCE, JUDGMENT, AND EXECUTION 

[Sec. 
[3561. Judgment form and entry-Rule 
[3562. Sentence-Rule. . 
[3563. Corruption of blood or forfeiture of estate 
[3564. Pillory and whipping. . 
[3565. Collection and payment of fines and penalties 
[3566. Execution of death sentence. . 
[3567. Death. sentence may prescribe dissection. 
[3568. EffectIve date of sentence; credit for time in custody prior to the imposition 

of sentence. 
[3569. Discharge of indigent prisoner. 
[3570. Presidential remission as affecting unremitted part 
[3571. Clerical mistakes-Rule. . 
[3572. Correction or reduction of sentence-Rule. 
[3573. Arrest or setting aside of judgment-Rule. 
[3574. Stay of execution; supersedeas-Rule. 
[3575. Incr.eased sentence for dangerous special offenders. 
[3576. ReVIew of sentence. 
[3577. Use of information for sentencing 
[3578. Conviction records.] . 

[§ 3561. Judgment form and entry-(Rule) 

[SEE FEDERAL RULES OF CRIMINAL PROCEDURE 

[Judgment to be signed by judge and entered by clerk Rule 32(b).] , 

[§ 3562. Sentence-(RuIe) 

[SEE FEDERAL RULES OF CRIMINAL PROCEDURE 

~Imposition of sentence; commitment; bail; pre5)entence investi
gatIOn and report, Rule 32(a, c).] 

[§ 3563. Corruption of blood or forfeiture of estate 
[No c(;>nviction or judgment shall work corruption of blood or 

any forfelture of estate.] 

[§ 3564. Pillory and Whipping 

[The pUD.ish1?ent of whipping and of standing in the pillory 
shall not be InflIcted.] 

[§ 3565. Collection and payment of fines and penalties 
[In .all cr!minal cases in ~.~';'1ich judgmeni ~T sentence is ren

d~red, ImposIng tl;e paymen~ tit·d, fine or penalty, Whether alone or 
'WIth any other .kind of punIshment, such jUdgment, so far as the 
fine or pe~alty IS concerned, ~ay .be enforced by execution against 
the propel ty of th~ defendant. In lIke manner as judgmen.ts in civil 
cases. ~ere the )udg:r;nent dIrects imprisonment until the fine or 
penalty lID~osed IS paId, the issue of execution on the judgment 
shall not discl;arge the. def~ndant from imprisonment until the 
amount of the Judgment IS pald.] 
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[§ 3566. Execution of death sentence . 
. fl' t' th nishment of death shall be that 

[The manner of In lC Ing e t U 'th' which the sentence is 
prescribed by th~ IdWSt o[ the p h~ ~ar~~d with the execution of 
imposed. The Umte a e~l bfrslocal facilities and the services of 
the sentenc:e may ulse f~v:;;,t reemploy some other person for such 
an approprIate loca 0 lC~ 0 f . n an amount approved by the 
purpose, and pa) \1~~oi'" t~e~;~h: place within which sentence is 
Attorney Genera. e. ~w.l! the l'nfliction of the penalty of 
. d ake no proVlSlOn lor . h' h 
Imp~se m shall designate some other plac:e In w IC 
de[;~t., 1, t~en thehcollurbt ted in the manner prescrIbed by the 
SUCH sentence s a e e}recu J 

laws thereof.] 
[§ 3567 Death sentence may prescribe dissection . 
. ' . h is convicted of murder In 
[The court before whic an~ r~rdi:cretion add to the judgment 

the first degreeh °brdPe, f~~~' offender be delivered to a surgeon for 
o~ deat?, thatdt e

h 
0 y 0 hal who executes such judgment shall de~ 

dissection; an t e mars. h the court may 
liver the body, after execution t~ :~so~u~~e;~n:d by him, shall 
dire?t; and

d 
StUakche aSwU~yg~h~ b~d;~t the time of execution.] 

receIve an . . 
[§ 3568 Effective date of sentence; credit for time in custody 

. prior to the imposition of sentence . 
. ' t f ny person convICted of an of-

[The sentence of lIDfrls?nfen ~h: date on which such person is 
fense shall commen.ce o. run rom tor or' ail for service of such 
received at the penltentI(fY, re:Ir~!il ii~e iny such person credit 
sentence. ~e A}t.;riney te::

r 
fo/ any days spent in custod~ in con

toward se~ce 0 s sen for which sentence was Imposed. 
nection 'Ylt~ ~he °i~enset~r tcts 

"offense" means any criminal of
As used ill ';:,his sec lOn, e e~m 1 b court-martial, military com
fe~s~, othel' than an ~ffenS~~rIa~iiitIry tribun.al, which is in viola
mISSIOn, provostfcCour , or 0 der.s triable in any court established by 
tion of an Act 0 ongress an 1 

Act of Congrehss. h 11 be committed to a jail or other place of 
[If any suc person sa.' 1 t which his sen-

detention to await tra?-sportatlOn ~al\h~o!!~~c~ to run from the 
tence is to l?e serve.d, hIS ~endtentce ~ch J'ail or other place of deten
date on WhICh he IS receIve a s 

tion. h 11 'be any other method of computing the [No sentence s a prescrl 
term.] 
r§ 3569 Discharge of indigent prisoner 
!1.. • • I t' f y law of 

th~~n=~:"l;ObyC~;C~~~:~~bt:h;!:~~~~~;~e? t~f pr:,n~ 
gress, to be Impd,sonet ahd ~6e:nfi~~~fi~ed in prison thirty days, 
fine, or fine an cos s, a h fi or fine and costs, such con
solely for the nonpi~mfnt ~f s:iti~~eto the nearest United States 
vict ~aYtm:;:~:~~t::ri~~n;here he is imprisoned setting .forth r~s 
~a~s. ra e 1 ~ such fine or fine and costs, and after notice to ~ 
Inab~hty to pay f th U' 't d States who may appear, offer eVl-
distrIct attorney 0 . e nl e , 
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dence, and be heard, the magistrate shall proceed to hear and de
termine the matter. 

[If on examination it shall appear to him that such convict is 
unable to pay such fine, or fine and costs, and that he has not any 
property exceeding $20 in value, except such as is by law exempt 
from being taken on execution for debt, the magistrate shall ad
minister to him the following oath: "I do solemnly swear that I 
have not any property, real or personal, exceeding $20, except such 
as is by law exempt from being taken on civil process for debt; and 
that I have no property in any way conveyed or concealed, or in 
any way disposed of, for my future use or benefit. So help me God." 
Upon taking such oath such convict shall be discharged; and the 
magistrate shall flie with the institution in which the convict is 
confmed, a certificate setting forth the facts. In case the convict is 
found by the magistrate to possess property valued at an amount 
in excess of said exemption, nevertheless, if the Attorney General 
finds that the retention by such convict of all of such property is 
reasonably necessary for his support or that of his family, such 
convict shall be released without further imprisonment solely for 
the nonpayment of such fine, or fine and costs; or if he finds that 
the retention by such convict of any part of such property is rea
sonably necessary for his support or that of his family, such convict 
shall be released without further imprisonment solely for nonpay
ment of such fine or fme and costs upon payment on account of his 
fine and costs, of that portion of his property in excess of the 
amount found to be reasonably necessary for his support or that of 
his family. 

[(b) Any such indigent prisoner in a Federal institution may, in 
the first instance, make his application to the warden of such insti
tution, who shall have all the powers of a United States magistrate 
in such matters, and upon proper showing in support of the appli
cation shall administer the oath required by subsection (a) of this 
section, discharge the prisoner, and file his certificate to .;aat effect 
in the records of the institution. 

[Any such indigent prisoner, to whom the warden shall fail or 
refuse to aaminister the oath may apply to the nearest magistrate 
for the relief authorized by this section and the magistrate shall 
proceed de novo to hear and determine the matter.] 

[§ 3570. Presidential remission as affecting unremitted part 
[Whenever, by the judgment of any court or judicial officer of 

the United States, in any criminal proceeding, any person is sen
tenced to two kinds of punishment, the one pecuniary and the 
other corporal, the President's remission in whole or in part of 
either kind shall not inlpair the legal validity of the other kind, or 
of any portion of either kind, not remitted.] 

[§ 3571. CIeJrical mistakes-(Rule) 

[SEE FEDERAL :RULES OF CRIMINAL PROCEDURE 

[Court empowered to correct clerical mistakes in judgments, 
orrlers, or record, Rule 36.] 

24-();ltl 0-83--30 
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[§ 3572. Correction or reduction of sentence-CRule) 

[SEE FEDERAL RULES OF CRIMINAL PROCEDURE 

[Court empowered to correct or reduce sentence; time, Rule 35.] 

[§ 3573. Arrest or setting aside of judgment-CRule) 

[SEE FEDERAL RULES OF CRIMINAL PROCEDURE 

[Arrest of judgment, grounds and m.ot~on, ti~e, Rule 34. 
[Setting aside judgment and permItting Withdrawal of plea of 

guilty, Rule 32(d).] 

[§ 3574. Stay of execution; supersedeas-CRule) 

[SEE FEDERAL RULES OF CRIMINAL ~ROCEDURE 

[Death or imprisonment sentence, fmes stayed on appeal; condi
tions and power of court, Rule 38(a).] 

[§ 3575. Increased sentence for dangerous special offenders 
[(a) Whenever an attorney charged with the prosecution of a de

fendant in a court of the United States for an alleged felony com
mitted when the defendant was over the age of twenty-one years 
has rea.son to believe that the defendant is a dangerous special of
fender such attorney, a reasonable time before trial or acc~ptance 
by the court of a plea of guilty or nolo contendere, may SIgn and 
file with the court, and may amend, a notice (1) specifyin~ t~at the 
defendant is a dangerous special oftender who upon convICtIOn for 
such felony is subject to the irnposit~on of a se~tence ~nder ~ubsec
tion (b) of this section, and (2) setting out wIth partICularity the 
reasons why such attorney believes the defendant to be a dange~
ous special offender. In no case shall the fact that the defendant IS 
alleged to be a dangerous special offe~der be an i~sue upon the 
trial of such felony, be disclosed to the Jury, .or be disc.losed be~ore 
any plea of guilty or nolo contendere or verdIct or fmdin~ of guIlty 
to the presiding judge without the. consent of ~he partles. If th~ 
court fmds that the filing of the notice as a publIc record may preJ
udice fair consideration of a pending criminal matter, it may order 
the notice sealed and the notice shall not be subject to subpena or 
public inspection during the pendency of such criminal matter, 
except on order of the court, but shall be subject to inspection by 
the defendant alleged to be a dangerous special offender and his 
counsel. . 

[(b) Upon any plea of guilty or nolo contendere o~ verdIct or 
finding of guilty of the defendant of such felo~y,. a he~rIng sh~l be 
held before sentence is imposed, by the court SItting wIthout a Jury. 
The court shall fix a time for the hearing, and notice thereof shall 
be given to the defendant and the United States at least ten days 
prior thereto. The court shall permit the United States and counsel 
for the defendant, or the defendant if he is not represented by 
counsel, to inspect the presentence report s':lfficiently prior. to the 
hearing as to afford a reasonable opportunIty for .verIficatIOn. In 
extraordinary cases, the court may wIthhold material not relevant 
to a proper sentence, diagnostic opinion which might seriously dis-

" 
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rupt a program of rehabilitation, any source of information ob
tained on a promise of confidentiality, and material previously dis
closed in open court. A court withholding all or part of a presen
tence report shall inform the parties of its action and place in the 
~ecord the reasons therefor. The court may require parties inspect
Ing all or part of a presentence report to give notice of any part 
thereof intended to be controverted. In connection with the hear
ing, the defendant and the United States shall be entitled to assist
ance of counsel, compulsory process, and cross-examination of such 
witnesses as appear at the hearing. A duly authenticated copy of a 
former judgment or commitment shall be prima facie evidence of 
such former judgment or commitment. If it appears by a prepon
derance of the information, including information submitted 
during the trial of such felony and the sentencing hearing and so 
much of the presentence report as the court relies upon, that the 
defendant is a dangerous special offender, the court shall sentence 
the defendant to imprisonment for an appropriate term not to 
exceed twenty-five years and not disproportionate in severity to the 
maximum term otherwise authorized by law for such felony. Other
wise it shall sentence the defendant in accordance with the law 
prescribing penalties for such felony. The court shall place in the 
record its findings, including an identification of the information 
relied upon in making such findings, and its reasons for the sen
tence imposed. 

[(c) This section shall not prevent the imposition and execution 
of a sentence of death or of imprisonment for life or for a term ex
ceeding twenty-five years upon any person convicted of an offense 
so punishable. 

[(d) Notwithstanding any other provision of this section, the 
court shall not sentence a dangerous special offender to less than 
any mandatory minimum penalty prescribed by law for such 
felony. This section shall not be construed as creating any manda
tory minimum penalty. 

[(e) A defendant is a special offender for purposes of this section 
if-

[(1) the defendant has previously been convicted in courts of 
the United States, a State, the District of Columbia, the Com
monwealth of Puerto Rico, a territory or possession of the 
United States, any political subdivision, or any department, 
agency, or instrumentality thereof for two or more offenses 
committed on occasions different from one another and from 

'h £. 1 .:J • 1.. 'L.1 '. , •• ~.~ _ • sue .... ~e~~ny anU. pUiliSnaUle Ih sucn courts oy death or imprIs-
onment In excess of one year, for one or more of such convic
tions the defendant has been imprisoned prior to the commis
sion of such felony, and less than five years have elapsed be
tween the commission of such felony and either the defend
ant's release, on parole or otherwise, from imprisonment for 
one such conviction or his commission of the last such previous 
offense or another offense punishable by death or imprison
ment in excess of one year under applicable laws of the United 
States, a State, the District of Columbia, the Commonwealth of 
Puerto Rico, a territory or possession of the United States, any 
political subdivision, or any department, agency or instrumen
tality thereof; or 

. .1 
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[(2) the defendant committed such felony as part of a pat
tern of conduct which was criminal under applicable laws of 
any jurisdiction, which constituted a substantial source of his 
income, and in which he manifested special skill or expertise; 
or 

[(3) such felony was, or the defendant committed such 
felony in furtherance of, a conspiracy with three or more other 
persons to engage in a pattern of conduct criminal under appli
cable laws of any jurisdiction, and the defendant did, or agreed 
that he would, initiate, organize, plan, finance, direct, manage, 
or supervise all or part of such conspiracy or conduct, or give 
or receive a bribe or use force as all or part IOf such conduct. 

A conviction shown on direct or collateral review OIr at the hearing 
to be invalid or for which the defendant has been pardoned on the 
ground of innocence shall be disregarded for purposes of paragraph 
(1) of this subsection. In support of finding0 under paragraph (2) of 
this subsection, it may be shown that the defendant has had in his 
own name or under his control income or property not explained as 
derived from a source other than such conduct. For purposes of 
paragraph (2) of this subsection, a substantial source of income 
means a source of income which for any period of one year or more 
exceeds the minimum wage, determined on the basis of a forty
hour week and a fifty-week year, without reference to exceptions, 
under section 6(a)(1) of the Fair Labor Standards Ad of 1938 (52 
Stat. 1602, as amended 80 Stat. 838), and as hereafter amended, for 
an employee engaged in commerce or in the production of goods for 
commerce, and which for the same period exceeds fifty percent of 
the defendant's declared adjusted gross income under section 62 of 
the Internal Revenue Act of 1954 (68A Stat. 17, as amended 83 
Stat. 655), and as hereafter amended. For purposes of paragraph (2) 
of this subsection, special skill or expertise in criminal conduct in
cludes unusual knowledge, judgment or ability, including manual 
dexterity, facilitating the initiation, organizing, planning, financ
ing, direction, management, supervision, execution or concealment 
of criminal conduct, the enlistment of accomplices in such conduct, 
the escape from detection or apprehension for such conduct9 or the 
disposition of the fruits or proceeds of .such conduct. For purposes 
of paragraphs (2) and (3) of this subsection., criminal conduct forms 
a pattern if it embraces criminal acts that have the same or simi
lar purposes, results, participants, victims, or methods of commis
sion, or otherv,.'i8e are interrelated by di~tLllguishing characteristics 
and are not isolated events. 

[(f) A defendant is dangerous for purposes of this section if a 
period of confmement longer than that provided for such felony is 
required for the protection of the public from further criminal con
duct by the defendant. 

[(g) The time for taking an appeal from a conviction for which 
sentence is imposed after proceedings under this section shall be 
measured from imposition of the original sentence.] 

[§ 3576. Review of sentence 
[With respect to the imposition, correction, or reduction of a 

sentence after proceedings under section 3575 of this chapter, a 
review of the sentence on the record of the sentencing court may 
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be taken by the defendant 0 th U . 
peals. Any review of th r e nlted States to a court of ap-
be taken at least five d:y~eb!~~~: !ak?n fY the

f 
U nit~d States shall 

a review of the sentence or xplra IOn o. tl;e tIme for taking 
ant and shall be dili tl appeal of the convICtIOn by the defend-
with or without motf~: !nf~~:?uted. tThd sente~cing court may, 
review of the sentence for a er .Ice, ex en the tIm~ for taking a 
the expiration of the time othe IO~ not to e?,ceed thIrty days from 
shall not extend the time for t ~se pre~cnbed by law. The court 
United States after the time al~nng ~ ~ev~tAof the sentence by the 
time for taking a revie f th as expIre. court extending the 
extend the time for tahl~g a e se~tenc~ ~t the United States shall 
the conviction by the defendan~efu:';h 0 e sent~nce or appeal of 
a review of the sentence by the U 't ~ S~~e perIOd. The taking of 
taking of a review of the sent ni e a es shall be deemed the 
by the defendant. Review of :::ce ant an a}Feal. of the conviction 
whether the procedure em 10 ed sen ence s all Include review of 
were clearly erroneous or Pth~e se~as ~awful, t~e findings made 
abused. The Court of a ' eals . enClng Court s discretion was 
considering the record P~clud ~>n reVIew <?f the sentence may, after 
for~ation submitted during th"! :~e 1 enrre presentence report, in
tenclng hearing and the find' a d such felony and the sen
court, affirm th~ sentence im Ings an . reasons of the sentencing 
sentence which the sentenbing ~~s: ;r dYdct .t~e impositio~ of any 
or remand for further sentencin r cou o.ngInally have Imposed, 
sen~ence, except that a sentence r: Pbceedidgs and imposition of 
reVIew of the sentence taken b thY e . ma e more severe only on 
ing. Failure of the United Stat!s to ~ ~nlted S~ates and after hear
of the sentence shall, upon review tea reVIew of t?e imposition 
the correction or reduction of th aten b~ the UnIted States of 
a sentence more severe than the tsen e~ce, 1 or~close imposition of 
drawal or dismissal of review of ~h prev~ous y Imposed. Any with
States shall foreclose im ositio e sen ence taken by the United 
that reviewed but shall ~ot othn Of. a ~entence more severe than 
sentence or the a eal f th er:m-~e oreclose the review of the 
state in writing th~ 'rea~ons ef~~i~c~~on. ~pe coufrthof aPI?eals shall 
sentence Any revi f th SpOSI IOn 0 t e reVIew of the 
may be dismissed o~wa 0 e. sentence taken by the United States 
States to takA ~n('h 'r~vi!~70~ng of abuse of the right of the United 

-- ---....... - ...... "'y'i' .... 

tCHAPTER 229-FINES, PENALTIES AND FORFEITURES 
[Sec. 

[[33661121. BFi~bearms possessed by convicted felons 
. .}·l e moneys. . 

[3613. hnes for setting grass and timb fi 
[3614. Fine for seduction er Ires. 
[3615. Liquors and relat 'd rt .. 
[[3616. Repealed.] e prope Yi defmltIons. 

[3617. Remi~:f~~ or mitigation of forfeitures under liquor laws; possession pending 

[3618. ~nve~~nces carrying liquor. 
[3619. DIsposItion of conveyances s' d fi . 1 . 
[3620. Vessels carrying explosives aen1zde t or VIO atIon of the Indian liquor laws. 

s eerage passengers.] 

* * 1\: * * * * 
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[§ 3613. Fines for setting grass and timber fires . . 
In all cases arising under sections 1855 ~~d 1856 of thIS tItle 

[ fi 11 ted shall be paid into the publIc-school. fund of t1:e ~~~n~~~ ~h~~ the lands where the offense .was commItted are SIt
uated.] 

[§ 3614. Fine for seduction .. 
[When a person is convicted of a violation of sectIOn 2}9tl of JhIS 

. d fi d the court may direct that the amount 0 e I!le, ~~:na~aid~ee paid for the use of the female seduced, or her chIld, 
if she have any.] 

* * * * * 

[CHAPTER 231-PROBATION 

[Sec. b . 
[3651. Suspension of sentence and pro atIOn. 
[3652 Probation-Rule. . 
[3653: Report of probation officer and arre~t of probatIOner. 
[3654. Appointment and removal of probatIon officers. 

* * 

[3655. Dut~es offPDr?battion °r~~~istrative Office of the United States Courts.] [3656. DutIes 0 lrec or 0 

[§ 3651. Suspension of sentence and probation 
[ u on entering a judgment of conviction of any offeJ.?-se ~ot.pu.n

. p h life im risonment, any court haVIng JUrlsdlCI~hable by deat or 'nst Pthe United States when satisfied that 
t~n e~d:r%r ?~~~~ee~J~he best interest of the public ~s wel~ ~s the 
~efendant ~ll be served thereby, may suspend the nn1J:'s:~lOn f~~ 
:~~hu~~~iod~~dn~;~~es:~d t~;:se a~~e c~~~~~~:ta~fu~~~u~tI~~ems 
berUpon entering a judgment of convi?tion of an?, offense ':lot pun;; 
ishable by death or life imprisonment, If the ?lrunm~~ punlshm~~t 

rovided for such offense is more than SIX m<:>ll s, any co h . 'urisdiction to try offenses against the .Unlted States, whe.n 
s:~~J that the ends of j~stice and the best Interest. of the pubh~ 
as well as the defendant WIll be served t~ereby, mhy fFosd a :e:: 
tence in excess of six months and prOVIde that t. e . e e~ an e 

"' ..... -h">"\.orl in !=! i!=!il-tvne institution or a treatment InS~ltutlOn for ~ 
Cu ....... p ... V4 ~+~ ~ .;~~ .-oF ~. th d th t the executIOn of the re-
period not exceedmg SIX mon s an a £ d t 1 
mainder of the sentence be suspended and the de ed an d~.ace ~~ 
probation for such period and upon such terms an con 1 Ions 
the c'ourt deems best. . . h bl by 

[Probation may be granted whether the of~ense I~ hU:;{S b b th 
fine or im risonment or both. If an offense IS punls a e y 0 

fine and ni:prisonment, the "'!urt ~ay impose a fin!, and place :;,~ 
defendant on probation as to ImprlSonment. Prob~tIOn ma? be f 
ited to one or more counts of indictments, but, In the a sen?e 0 

I" 't t'on shall extend to the entire sentence and Judgexpress ImI aI, 

me[.~ile court may revoke or mo.dify any condition of probation, or 
may change the period of probatIon. 

---------~------------------------
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[The period of probation, together with any extension thereof, 
shall not exceed five years. 

[While on probation and among the conditions thereof, the defendant-
[May be required to pay a fine in one or several sums; and 
[May be required to make restitution or reparation to aggrieved 

parties for actual damages or loss caused by the offense for which 
conviction was had; and 

[May be required to provide ·for the support of any persons, for 
whose support he is legally responsible. 

[The court may require a person as conditions of probation to 
reside in or participate in the program of a residential community 
treatment center, or both, for all or part of the period of probation: 
Provided, That the Attorney General certifies that adequate treat
ment facilities, personnel, and programs are available. If the Attor
ney General determines that the person's residence in the center 
or participation in its program, or both, should be terminated, be
cause the person can derive no further significant benefits from 
such residence or participation, or both, or because his such resi
dence or participation adversely affects the rehabilitation of other 
residents or participants, he shall so notify the court, which shall 
thereupon, by order, make such other provision with respect to the 
person on probation as it deems appropriate. 

[A person residing in a residential community treatment center 
may be required to pay such costs incident to residence as the At
torney General deems appropriate. 

[The court may require a person who is an addict within the 
meaning of section 4251(a) of this title, or a drug dependent person 
within the meaning of section 2(q) of the Public Health Service Act, 
as amended (42 U.S.C. 201), as a condition of probation, to partici
pate in the community supervision programs authorized by section 
4255 of this title for all or part of the period of probation. 

[The defendant's liability for any fine or other punishment im
posed as to which probation is granted, shall be fully discharged by 
the fulfillment of the terms and conditions of probation.] 
[§ 3652. Probation-(Rule) 

[SEE FEDERAL RULES OF CRIMINAL PROCEDURE 

[Probation as provided by law, Rulo 32(e). 
[Presentence investigation, Rule 32(c).] 

[§ 3653. Report of probation officer and arrest of probationer 
[When directed by the court, the probation officer shall report 

to the court, with a statement of the conduct of the probationer 
while on probation. The court may thereupon discharge the proba
tioner from further supervision and may terminate the proceedings 
against him~ or may extend the probation, as shall seem advisable. 

[Whenever during the period of his pr.~hation, a probationer 
heretofore or hereafter placed on probation, goes from the district 
in which he is being supervised to another ~H!:! dct, jurisdiction over 
him may be transferred, in the discretion of the court, from the 
court for the district from which he goes to the court for the other 
district, with the concurrence of the latter court. Thereupon the 
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court for the district to which jurisdiction is transferred shall have 
all power with respect to the probationer that was previously pos
sessed by the court for the district from which the transfer is 
made, except that the p~riod of probation shall not be changed 
without the consent of the sentencing court. This process under the 
same conditions may be repeated whenever during the period of his 

. probation the probationer goes from the district in which he is 
being supervised to another district. 

[At any time within the probation period, the probation officer 
may for cause arrest the probationer wherever found, without a 
warrant. At any time within the probation period, or within the 
maximum probation period permitted by section 3651 of this title, 
the court for the district in which the probationer is being super
vised or if he is no longer under supervision, the court for the dis
trict in which he was last under supervision, may issue a warrant 
for his arrest for violation of probation occurring during the proba
tion period. Such warrant may be executed in any district by the 
probation officer or the United States marshal of the district in 
which the warrant was issued or of any district in which the proba
tioner is found. If the probationer shall be arrested in any district 
other than that in which he was last supervised, he shall be re
tuned to the district in which the warrant was issued, unless juris
diction over him is transferred as above provided to the distirct in 
which he is found, and in that case he shall be detained pending 
further proceedings in such district. 

[As speedily as possible after arrest the probationer shall be 
taken before the court for the district having jurisdiction over him. 
Thereupon the court may revoke the probation and require him to 
serve the sentence imposed, or any lesser sentence, and, if imposi
tion of sentence was suspended, may impose any sentence which 
might originally have been imposed.] 

[§ 3654. Appointment and removal of probation officers 
[Any court having original jurisdiction to try offenses against 

the United States may appoint one or more suitable persons to 
serve as probation officers within the jurisdiction and under the di
rection of the court making such appointment. 

[All such probation officers shall serve without compensation 
except that in case it shall appear to the court that the needs of 
the service require that there should be salaried probation officers, 
such court may appOtlit f:H1Ch offic€1'S. 

[Such court may in itg discretion remove a probation officer 
serving in such court. 

[The appointment of a probation officer shall be in writing and 
shall be entered on the records of the court, and a copy of the order 
of appointment shall be delivered to the officer so appointed and a 
copy sent to the Director of the Administrative Office of the United 
States Courts. 

[Whenever such court shall have appointed more than one pro
bation officer, one may be designated chief probation officer and 
shall direct the work of all probation officers serving in such 
court.] 

------ -------
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[§ 3655. Duties of probation officers 

[The probation officer shall furnish to each probationer under 
his supervision a written statement of the conditions of probation 
and shall instruct him regarding the same. 

[He shall keep informed concerning the conduct and condition 
of each probationer under his supervision and shall report thereon 
to the court placing such person on probation. 

[He shall use all suitable methods, not inconsistent with the 
conditions imposed by the court, to aid probationers and to bring 
about improvements in their conduct and condition. 

[He shall keep records of his work; shall keep accurate and com
plete accounts of all moneys collected from persons under his su
pervision; shall give receipts therefor1 aLnd shall make at least 
monthly returns thereof; shall make such reports to the Director of 
the A.dministr~tive Office of the United States Courts as he may at 
any time reqUIre; and shall perform such other duties as the court 
may direct. 

[Each probation officer shall perform such duties with respect to 
persons on parole as the United States Parole Commission shall re
quest.] 

CHAPTER 227-SENTENCES 

S.J,bchapter 
II. General Provisions..................................................... ............................................... 3551 
1:1. Probation .................................................................................................................... 3561 
(]. F'ines.................................................. ........................................................................... 3571 
):). Imprisonment............................................ ................................................................. 3581 

Subchapter A-General Provisions 
,:'ec. 
",)51. Authorized sentences. 
.'/552. Presentence reports. 
'f553. Imposition of a sentence. 
S554. Order of criminal forfeiture. 
,jI555. Order of notice to victims. 
.~556. Order of restitution. 
;1"557. Review of a sentence. 
/.1558. Implementation of a sentence . 
• 1559. Sentencing classification of offenses. 

Subchapter A-General Provisions 

§ 3551~ AuthQrized sentences 
~ (a) IN GENERAL.-Except as otherwise specifically provided, a de

jendant who has been found guilty of an offense described in any 
l!ederal ~tatlfte, other thaT! an Act of Congress applicable exclusively 
~n the Du;tnct of Columbw or the Uniform Code of Military Justice, 
shall be sentenced in accordance with the provisions of this chapter 
so as to ac":ieve the purposes set forth in subparagraphs (A) through 
(D) of sectwn 3553(a}(2) to the extent that they are applicable in 
light of all the circumstances of the case. 

(b) INDIVIDUALs.-An individual found guilty of an offense shall 
be sentenced, in accordance with the provisions of section 3553 to

(1) a term of probation as authorized by subchapter B; , 
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(2) a fine as authorized by subchapter C; or 
(3) a term of imprisonment as authorized by subchapter D. 

A sentence to pay a fine may be imposed in addition to any other 
sentence. A sanction authorized by section 3554, 3555, or 3556 may 
be imposed in addition to the sentence required by this subsection. 

(c) ORGANIZATIoNs.-An organization found guilty of an offense 
shall be sentenced, in accordance with the provisions of section 
3553, to-

(1) a term of probation as authorized by subchapter B; or 
(2) a fine as authorized by subchapter C. 

A sentence to pay a fine may be imposed in addition to a sentence to 
probation. A sanction authorized by section 3554, 3555, or 3556 may 
be imposed in addition to the sentence required by this subsection. 

§ 3552. Presentence reports 
(a) PRESENTENCE INVESTIGATION AND REPOR1' BY PROBATION OF

FICER.-A United States probation officer shall make a presentence 
investigation of a defendant that is required pursuant to the provi
sions of Rule 32(c) of the Federal Rules of Criminal Procedure, and 
shall, before the imposition of sentence, report the results of the in
vestigation to the court. 

(b) PRESENTENCE STUDY AND REPORT BY BUREAU OF PRISONS.-If 
the court, before or after its receipt of a report specified in subsec
tion (a) or (c), desires more information than is otherwise available 
to it as a basis for determining the sentence to be imposed on a de
fendant found guilty of a misdemeanor or felony, it may order a 
study of the defendant. The study shall be conducted in the local 
community by qualified consultants unless the sentencing judge 
finds that there is a compelling reason for the study to be done by 
the Bureau of Prisons or there are no adequate professional re
source .. " available in the local community to perform the study. The 
period of the study shall take no more than sixty days. The order 
shall specify the additional information that the court needs before 
determining the sentence to be imposed. Such an order shall be 
treated for administrative purposes as a provisional sentence of im
prisonment for the maximum term authorized by section 3581(b) for 
the offense committed. The study shall inquire into such matters as 
are specified by the court and any other matters that the Bureau of 
Prisons or the professional consultants believe are pertinent to the 
factors set forth in section 3553(a). The period of the study may, in 
the discretion of the court, be extended for an additional period of 
not more than sixty days. By the expiration of the period of the 
study, or by the expiration of any extension granted by the court, the 
United States marshal shall return the defendant to the court for 
final sentencing. The Bureau of Prisons or the professional consult
ants shall provide the court with a written report of the pertinent 
results of the study and make to the court whatever r2commenda
tions the Bureau or the consultants believe will l .. :s helpful to a 
proper resolution of the case. The report shall include recommenda
tions of the Bureau or the consultants concerning the guidelines 
and policy statements, promulgated by the Sentencing Commission 
pursuant to 28 U.S.C. 994(a), that they believe are applicable to the 
defendant's case. After receiving the report and the recommenda
tions, the court shall proceed finally to' sentence the defendant in 

--------------~-----------------------------------------------------
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abcZcordance 'U!ith the sentencing alternatives and procedures availa
e under thLS chapter. 
(c) PRESENTENCE EXAMINATION AND REPORT BY PSYCHIATRIC OR 

PSYCHOLOGICAL.~XAl.!INERS.-If the court, before or after its recei t o{ a rc.port specifwd ~n ~ubsection (a) or (b) desires more informati:n 
t an LS othe.rl!llSe ava~lable to it as a basis for determining the 
mental cond~twn. of ~he defendant, it may order that the defendant 
undergo a pS1chzatr.w or psrchological examination and that the 
cou~t be promded w~th a wntten report of the results of the exami
natwn pursuant to the provisions of section 4247. 

(d) DISCLOSURE O~, PRESENTENCE REPORTS.-The court shall 
assure that a report faed pursuant to this section is disclosed to the 
~efendant, the counsel for the defendant, and the attorney for the 
lIovernm~nt at least ten days prior to the date set for sentencing 
unless thLS minimum period is waived by the defendant. ' 

§ 3553. Imposition of a sentence 

(a) F,ACTORS TC!!3E CONSIDERED IN IMPOSING A SENTENCE.-The 
cour~, ~n determ~n~ng the particular senten(fe to be imposed shall 
cons~der- , 

(1) the nature ~ncf circumstances of the offense and the histo-
ry and characterLStw'3 of the defendant; . 

(2) the.. need for the sentence imposed-
(A) to reflect the seriousness of the offense, to promote re

spect for the law, and to provide just punishment for the 
offense; . 

(B) to afford adequate deterrence to criminal conduct. 
(C) to protect the public from further crimes of th~ de

fendant; and 
(D) . to provid~ ~he defendant with needed educational or 

vocatwnal. tram~ng, medical care, or other correctional 
treatm.ent ~n the most effective manner; 

(3) the k~nds of sentences available; 
(4) the k~n~ of sentence and the sentencing range established 

for the applwable category of offense committed by the applica
?le category of defendant as set forth in the guidelines that are 
LSsued by the Sentencing Commission pursuant to 28 U.S C 
994(a)(1) and that are in effect on the date the defendant is's~n~ 
tenced; 

(,,5) a.ny. pertinent policy statement issued by the Sentencing 
CommLSswn pursuant to 28 U.S. C. 994(a)(2) that is in effect on 
the date the defendant is sentenced' and 

(6) the need. to a?o~d unwarrant:d sentence disparities among 
d~fe.ndants wl,th si,m~lal" records who have been found guilty of 
s~mllar conduct. 

(b) ApPLIG.ATION OF GUIDELINES IN IMPOSING A SENTENCE.-The 
court sha~l ~mpose ~ sentence of the kind, and within the range, re
(erred to .1,,!, su~sect~on (a)(4) unless the court finds that an aggravat
~ng or ml,.tl,gatl,,!,g Cl,rcumstance exists that was not adequately taken 
mt? co.nsl,deratwn by the Sentencing Commission in formulating the 
gul,de.lmes and that should result in a sentence different from that 
descnbed. 
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(c) STATEMENT OF REASONS FOR IMPOSING A SENTENCE. -The 
court, at the time of sentencing, shall state in open court the reasons 
for its imposition of the particular sentence, and, if the sentence

(1) is of the kind, and within the range, described in subsec
tion (a)(.4), the reason for imposing a sentence at a particular 
point within the range; or 

(2) is not of the kind, or is outside the range, described in sub
section (a)(.4), the specific reason for the imposition of a sentence 
different from that described. 

If the sentence does not include an order of restitution, the court 
shall include in the statement the reason therefor. The clerk of the 
court shall provide a transcription of the court's statement of rea
sons to the Probation System, and, if the sentence includes a term of 
imprisonment, to the Bureau of Prisons. 

(d) PRESENTENCE PROCEDURE FOR AN ORDER OF NOTICE OR RESTI
TU'.rION.-Prior to imposing an order of notice pursuant to section 
3565, or an order of restitution pursuant to section 3556, the court 
shall give notice to the defendant and the Government that it is 
considering imposing such an order. Upon motion of the defendant 
or the Government, or on its own motion, the court shall-

(1) permit the defendant and the Government to submit affi
davits and written memoranda addressing matters relevant to 
the imposition of such an order; 

(2) afford counsel an opportunity in open court to address 
orally the appropriateness of the imposition of such an order; 
and 

(3) include in its statement of reasons pursuant to subsection 
(c) specific reasons underlying its determinations regarding the 
nature of such an order. 

Upon motion of the defendant or the Government, or on its own 
motion, the court may in its discretion employ any additional proce
dures that it concludes will not unduly complicate or prolong the 
sentencing process. 

§ 35li4. Order of criminal forfeiture 

The court, in imposing a sentence on a defendant who has been 
found guilty of an offense described in section 1962 of this title or in 
title II or III of the Comprehensive Drug Abuse Prevention and Con
trol Act of 1970 shall order, in addition to the sentence that is im
posed pursuant to the provisions of section 3551, that the defendant 
forfeit property to the United States in accordance with the provi
sions of section 1963 of this title or section .413 of the Comprehensive 
Drug Abuse and Control Act of 1970. 

§ 3555. Order of notice to victims 

The court, in imposing a sentence on a defendant who has been 
found guilty of an offense involving fraud or other intentionally de
ceptive practices, may order, in addition to the sentence that is im
posed pursuant to the provisions of section 3551, that the defendant 
give reasonable notice and explanation of the conviction, in such 
form as the court may approve, to the victims of the offense. The 
notice may be ordered to be given by mail, by advertising in desig
nated areas or through designated media, or by other appropriate 
mearu.:. In determining whether to require the defendant to give 
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such notice, the court shall consider the factor;:; set forth in section 
3553(a) to the extent that they are applicable and shall consider the 
cost involved in giving the notice as it relates to the loss caused by 
the offense, and shall not require the defendant to bear the costs of 
notice in excess of $20,000. 

§ 3556. Order of restitution 

The court, in, imposing a sentence on a defendant who has been 
found g'J,ilty of an offense under this title, or an offense under sec
tion 902 (h), (i), (j), or (n) of the Federal Aviation Act of 1958 (49 
U.S. C. 1.4 72), may order, in addition to the sentence that is imposed 
pursuant to the provisions of section 3551, that the defendant make 
restitution to any victim of the offense in accordance with the provi
sions of sections 3663 and 366.4. 

§ 3557. Review of a sentence 

The review of a sentence imposed pursuant to section 3551 is gov
erned by the provisions of section 37.42. 

§ 3558. lirnplementation of a sentence 

The implementation of a sentence imposed pursuant to section 
3551 is governed by the provisions of chapter 229. 

§ 3559. S'entencing classification of offenses 

(a) CLASSIFICATION.-An offense that is not specifically classified 
by a letter grade in the section defining it, is classified-

(1) if the maximum term of imprisonment authorized is-
(A) life imprisonment, or if the maximum penalty lS 

death, as a Class A felony; 
(B) twenty years or more, as a Class B felony; 
(C) less than twenty years but ten or more years, as a 

Class C felony; 
(D) less than ten years but five or more years, as a Class 

D felony; 
(E) less than five years but more than one year, as a 

Class E felony; 
(F) one year or less but more than six months, as a Class 

A misdemeanor; 
(G) six months or less but more than thirty days, as a 

Class B misdemeanor; 
(H) thirty days or less but more than five days, as a Class 

C misdemeanor; or 
a) five days or less, or if no imprisonment is authorized, 

as an infraction. 
(b) EFFBCT OF CLASSIFICATloN.-An offense classified under sub

section (a) carries all the incidents assigned to the applicable letter 
designation except that: 

(1) the maximum fine that may be imposed is the fine author
ized by the statute describing the offense, or by this chapter, 
whichever is the greater; and 

(2) the maximum term of imprisonment is the term author
ized b:y the statute describing the offense. 
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Subchapter B-Probation 

Sec. 
3561. Sentence of probation. . 
3562. Imposition of a sentence of probatwn. 
3563. Conditions of probation. 
3564. Running of a term of probation. 
<"/565. Revocation of probation. . 
3566. Implementation of a sentence of probatwn. 

Subchapter B-Probation 

§ 3561. Sentence of probation 
(a) IN GENERAL.-A defendant who has ~een found guilty of an 

offense may be sentenced to a term of probatwn unless-
(1) the offense is a Class A or Class !3 felony; . 
(2) the offense is an offense for whlCh probatwn has been ex-

pressly precluded; or . 
(3) the defendant ,is sentfanced ~t the san::e tl,me to a term of 

imprisonment for the same or a dl,f(erent offense. . 
(b) AUTHORIZED TERMs.-The authonzed terms of probat~on are

(1) for a felony, not less than one nor. more than fwe years; 
(2) for a misdemeanor, not more than fwe years; and 
(3) for an infraction, not more than one year. 

§ 3562. Imposition of a sentence of probation 
(a) FACTORS To BE CONSIDE!lED IN IMPOSIN.G A TERM OF PROBA

TION.-The court, in determinl,ng whether t? l,mpose .a term of P!O
bation, and, if a term of probation i;>. to be l,mposed., l,n determmu}-g 
the length of the term and the condl,twns of probatwn, shall consl,d
er the factors set forth in section 3553(a) to the extent that they are 
applicable. . hs d' h +'. t 

(b) EFFECT OF FINALITY OF JUDGMENT.-Notwl,t tan mg t e lac 
that a sentence of probation can subsequently be- ., . 

(1) modified or revoked pursuant to the proVLswns of sectwn 
3564 or 3565; . 

(2) corrected pursuant to the provisions of rule 35 and sectwn 

3742; or .... h 'd Z' (3) appealed ancf .modl,fled, l,f outsl,de t e gul, elne range, pur-
suant to the prov1,Swns of sectwn 3742; . 

a judgment of conviction that includes such a sentence constl,tutes a 
final judgment for all other purposes. 

§ 3563. Conditions of probation 
(a) MANDATORY CONDITIONs.-The c.ourt shall provide, as an ex-

plicit condition of a sentence of probatwn-. . 
(1) for a felony, a misdemeanor, or an l,nfractwn, that the .de-

fendant not commit ano.ther Federal, State, or local cnme 
during the term of probatwn; and 

(2) for a felony, that the d~fendant also abide by at least one 
condition set forth in subsectwn (b)(2), (b)(3), or (b)(13~. I-', 

(b) DISCRETIONARY CONDITIONs.-The. court may proVLde, as I ur
ther conditions of a sentence of probatwn, to the extent ~hat su;ch 
conditions are reasonably related to the factors set forth l,n sectwn 
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3553 (a)(l) and (a)(2) and to the extent that such conditions involve 
only such deprivations of liberty or property as are reasonably neces
sary for the purposes indicated in section 3553(a)(2), that the defend
ant-

. .0) support his dependents and meet other family responsibil
It'tes; 

(2) pay a fine imposed pursuant to the provisions of sub-
chapter C; I 

(3) make restitution to a victim of the offense pursuant to the 
provisions of section 3556; 

(4) give to the victims ot' the olfense the notice ordered pursu
ant to the provisions of section 3555; 

(5) work conscientiously at suitable employment or pursue 
conscientiously a course of study or vocational training that 
will equip him for suitable employment; 

(6) refrain, in the case of an individual, from enpaging in a 
specified occupation, business, or profession bearing a reason
ably direct relationship to the conduct constituting the offense, 
or engage in such a specified occupation, business, or profession 
only to a stated degree or under stated circumstances; 

(7) refrain from frequenting specified kinds of places or from 
associating unnecessarily with specified persons; 

(~) refrain from excessive use of alcohol, or any use of a nar
cotlC drug or other controlled substance, as defined in section 
102 of the Controlled Substances Act (21 U.S.C. 802), without a 
prescription by a licensed medical practitioner; 

(9) refrain from possessing a firearm, destructive device, or 
other dangerous weapon; 

(10) undergo available medical, psychiatric, or psychological 
treatment, including treatment for drug or alcohol dependency, 
as specified by the court, and remain in a specified institution 
if required for that purpose; 

. (11) remain in the custody of the Bureau of Prisons during 
nl,ghts, weekends, or other intervals of time, totaling no more 
~han the lesser of one year or the term of imprisonment author
l,zed for the offense in section 3581 (b), during the first year of 
the term of probation; 

(12) reside at, or participate in the program of, a community 
corrections facility for all or part of the term of probation; 

(13) work in community service as directed by the court; 
(14) reside in a specified place or area, or refrain from resid

ing in a specified place or area; 
(15) remain within the jurisdiction of the court, unless grant

ed permission to leave by the court or a probation officer; 
(16) report to a probation officer as directed by the court or 

the probation officer; 
(17) permit a probation officer to visit him at his home or 

elsewhere as specified by the court; 
(18) answer inquiries by a probation officer and notify the 

probation officer promptly of any change in address or employ
ment; 

(19) notify the probation officer promptly if arrested or ques
tioned by a law enforcement officer; or 

.(20) satisfy such other conditions as the court may impose. 
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(c) MODIFICATIONS OF CONDITIONs.-The court may, after a hear
ing, modify, reduce, or enlarge the conditions of a sentence of proba
tion at any time prior to the expiration or termination of the term of 
probation, pursuant to the provisions applicable to the initial set
ting of the conditions of probation. 

(d) WRITTEN STA'l'EMENT OF CONDITIONS.-The court shall direct 
that the probation officer provide the defendant with a written 
statement that sets forth all the conditions to which the sentp'fl,ce is 
subject, and that is sufficiently clear and specific to serve as a guide 
for the defendant's conduct and for such supervision as is required. 

§ 3564. Running of a term of probation 

(a) COMMENCEMENT.-A term of probation commences on the day 
that the sentence of probation is imposed, unless otherwise ordered 
by the court. 

(b) CONCURRENCE WITH OTHER SENTENcEs.-Multiple terms of 
probation, whether imposed at the same time or at different times, 
run concurrently with each other. A term of probation runs concur
rently with any Federals State, or local term of probation, or super
vised release, or parole for another offense to which the defendant is 
subject or becomes subject during the term of probation, except that 
it does not run during any period in which the defendant is impris
oned for a period 0/ at least 30 consecutive days in connection with 
a conviction for a Federal, State, or local crime. 

(c) EARLY TERMINATION.-The court, after considering the factors 
set forth in section 3553(a) to the extent that they are applicable, 
may terminate a term of probation previously ordered and discharge 
the defendant at any time in the case of a misdemeanor or an in
fraction or at any time after the expiration of one year of probation 
in the case of a felony, if it is satisfied that such action is warrant
ed by the conduct of the defendant and the interest of justice. 

(d) EXTENSION.-The court may, after a hearing, extend a term of 
probation, if less than the maximum authorized term was previous
ly imposed, at any time prior to the expiration or termination of the 
term of probation, pursuant to the provisions applicable to the ini
tial setting of the term of probation. 

(e) SUBJECT TO REVOCATION.- A sentence of probation remains 
conditional and subject to revocation until its expiration or termi
nation. 

§ 3565. Revocation of probation 

(a) CONTINUATION OR REVOCATION.-If the defendant violates a 
condition of probation at any time prior to the expiration or termi
nation of the term of probation, the court may, after a hearing pur
suant to Rule 32.1 of the Federal Rules of Criminal Procedure, and 
after considering the factors set forth in section 3553(a) to the extent 
that they are applicable-

(1) continue him on probation, with or without extending the 
term of modifying or enlarging the conditions; or 

(2) revoke the sentence of probation and impose any other sen
tence that was available under subchapter A at the time of the 
initial sentencing. 

(b) DELAYED REVOCATION.-The power of the court to revoke a 
sentence of probation for violation of a condition of probation, and 
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to impose ano~her sentence, ~xtends beyond the expiration of the 
te!m ?f probatwn for CfTl:Y perwd reasonably necessary for the adju
dLcCftwn of matters arunng before its expir.ation if, prior to its expi
ratwn, a warrant or summons has been u;sued on the basis of an 
allegation of such a violation. 

§ 3566. Implementation of a sentence of probation 

Th.e . implementation of a sentence of probation is governed by the 
proVl,Swns of subchapter A of chapter 229. 

Subchapter C-Fines 

Sec. 
35'11. Sentence of fine. 
3572. Imposition of a sentence of fine. 
3573, Modification or remission of fine. 
3574. Implementation of a sentence of fine. 

Subchapter C-Fines 
§ 3571. Sentem:e of fine 

(a) IN GENERAL.-A defendant who has been found guilty of an 
offense may be sentenced to pay a fine. 

(b) AUTHORIZED FIl\iEs.-Except as otherwise provided in this 
chapter, the authorized fines are-

(1) if the defendant is an individual-
(:4) for a felony, or for a misdemeanor resulting in the 

loss of human life, not !'lore than $250,000; 
(B) for any other mu;demeanor, not more than $25. 000' 

and ' , 
. (C) for an infrac.tion, not more than $1,000; and 

(2) if the defendant l.S an organization-
(:4) for a felony, or for a misdemeanor resulting in the 

loss of human life, not more than $500000' 
(B) for any other misdemeanor, not' mo~e than $100000' 

~d ' , 
(C) for an infraction, not more than $10.,000. 

§ 3572. Imposition of a sentence of fine 

(a) F1-C,!ORS To BE CON,SIDERED IN. IMPOSING FINE.-The court, in 
determ~m,ng whe,th.er to ~mpose a f~ne, and, if a fine is to be im
posed, Ln determLnLng the amount of the fine, the time for payment, 
and the method of payment, shall consider-

(1) the. factors. set fo!th in. section 3553(a), to the extent they 
are appl~cable, LncludLng,. w~th regard to the characteristics of 
the defendant ur:der, sec~wn 3553(a), the ability of the defend
ant to. pay the fLne ~r£ mew of the defendant ~ income, earning 
capo;cay; and finf}ncwl resources and, if the defendant is an or
gam,zatwn, the SLze of the organization' 
. (2) the nature of the burden that payment of the fine will 
~mpose on the defendant, and on any person who is financially 
dependent upon the defendant· 

. (3~ any restitution or reparation made by the defendant to the 
vLCt~m of the offense, and any obligation imposed upon the de-
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fendant to make s1J,ch restitution 07' reparation to the victim of 
the offense; 

(4) if the defendant is an organization, any measure taken by 
the organization to discipline its employees or agents responsi
ble for the offense or to insure against a recurrence of such an 
offense; and 

(5) any other pertinent equitable consideration. 
(b) LIMIT ON AGGREGATE OF MULTIPLE FINEs.-Except as other

wise expressly provided, the aggregate of fines that a court may 
impose on a defendant at the same time for different offenses that 
arise from a common scheme or plan, and that do not cause separa
ble or distinguishable kinds of harm or damage, is twice the 
amount imposable for the most serious offense. 

(c) EFFECT OF FINALITY OF JUDGMENT.-Notwithstanding the fact 
that a sentence to pay a fine can subsequently be-

(1) modified or remitted pursuant to the provisions of section 
3573; 

(2) corrected pursuant to the provisions of rule 35 and section 
3742; or 

(3) appealed and modified, if outside the guideline range, pur
suant to the provisions of section 3742; 

a judgment of conviction that includes such a sentence constitutes a 
final judgment for all other purposes. 

(d) TIME AND METHOD OF PAYMENT.-At the time a defendant is 
sentenced to pay a fine, the court may provide for the payment to be 
made within a specified period of time or in specified installments. 
If no such provision is made a part of the sentence, payment is due 
immediately. 

(e) ALTERNATIVE SENTENCE PRECLUDED.-At the time a defendant 
is sentenced to pay a fine, the court may not impose an alternative 
sentence to be served in the event that the fine is not paid. 

(fJ INDIVIDUAL RESPONSIBILITY FOR PAYMENT.-If a fine is im
posed on an organization, it is the duty of each individual author
ized to make disbursement of the assets of the organization to pay 
the fine from assets of the organization. If a fine is imposed on an 
agent or shareholder of an organization, the fine shall not be paid, 
directly or indirectly, out of the assets of the organization, unless 
the court finds that such payment is expressly permissible under ap
plicable State law. 

§ 3573. Modification or remission of fine 
(a) PETITION FOR MODIFICATION OR REMISSION.-A defendant who 

has been sentenced to pay a fine, and who-
(1) has paid part but not all thereof, and concerning whom 

the circumstances no longer exist that warranted the imposition 
. of the fine in the amount imposed or payment by the time or 

method specified, may petition the court for
(A) an extension of the time for payment; 
(B) a modification in the method of payment; or 
(C) a remission of all or part of the unpaid portion; or 

(2) has thereafter voluntarily made restitution or reparation 
to the victim of the offense, may petition the court for a remis
sion of the unpaid portion of the fine in an amount not exceed
ing the amount of such restitution or reparation. 
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(b) P~DER OF M.0DIFI~ATION O~ REMISSION.-If, after the filing of 
a pet~t1,On as prov~ded ~!1- subsect~on (aJ, the court finds that the cir
cumstances warrant rebef, the court may enter an appropriate order. 
§ 3574. Implementation of a sentence of fine 

Th,e . implementation of a sentence to pay a fine is governed by the 
proms1,Ons of subchapter B of chapter 229. 

Subchapter D-Imprisonment 
Sec. 
3581. Sentence of'imprisonment. 
3~82. Impos~tion of a sentence of i,,!prisonment. . 
.g,,~f.' {r;clU!!wn of a term of,supervr.sed release after £mprisonment. 
35b.t;. ~t'lult£ple sentences of £mprr.sonment. 
3585. Calculation of a term of imprisonment. 
3586. Implementation of a sentence of imprisonment. 

Subchapter D-Imprisonment 

§ 3581. Sentence of imprisonment 
(a) IN GENERAL.-A defendant who has been Found guilty of an 

offense may be sentenced to a term of imprisonme'nt. . 
(b) AUTHORIZED TERMs.-The authorized terms of imprisonment 

are-
(1) for. a Clas~ A felony, the duration of the defendant's life or 

any per1,Od of t~me; 
(2) for a Class B felony, not more than twenty-five years' 
(3) for a Class C felony, not more than twelve years; , . 
(4) for a Cla.ss D felony, not more than six years; 
(5) for a Class E felony, not more than three years' 
(6) for a Class A mif;demeanor, not more than one' year; 
(7) for a Class B m1f3demeanor, not more than six months,' 
(8) for a C?ass C T(t~demeanor, not more than thirty days; and 
(9) for an ~nfract1,On, not more than five days. . 

§ 3582. Imposition of a sentence of imprisonment 
(a) FACTORS To BE 90NSIDER~D.IN IMPOSING A TERM OF IMPRIS

C?NME,NT.-The court,. ~n determ~n~ng whether to impose a term of 
~mpr~o.n~ent, and, if a term of imprisonment is to be imposed, in 
deter",:l,n~ng . the length of the term, shall consider the factors set 
fo.r~h ~n sect~on ~553(a) to ~he extent that they are applicable, recog
n~z~ng .that ~mpr~on",:e!Lt ~ not an appr0l!r~ate means of promoting 
60rrect1,On an~ rehab~lLtG;t~on. In determLn~ng whether to make a 
recommendat1,On concern Lng the type of prison facility appropriate 
for the def~ndant, the court shall consider any pertinent policy 
statements ~sued by the Sentencing Commission pursuant to 28 
U.S.C.994(a)(2). 

(b) EFFECT OF F~NALI!Y OF JUDGMENT.-Notwithstanding the fact 
that a sentenc~ ~o Lmpr~onment can subsequently be-

(1) mod~fled pursuant to the provisions of subsection (c)' 
(2) corrected pursuant to the provisions of rule 35 and ~ection 

3742; or 
) (3) appealed and modified, if outside the guideline range pur-
suant to the provisions of section 3742; , 
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a judgment of conviction that includes such a sentence constitutes a 
final judgment for all other purposes. 

(c) MODIFICATION OF AN IMPOSED TERM OF IMPRISONMENT.-The 
court may not modify a term of imprisonment once it has been im-
posed except that-

(1) in any case-
(A) the court, upon motion of the Director of the Bureau 

of Prisons, may reduce the term of imprisonment, after con
sidering the factors set forth in section 3553(a) to the extent 
that they are applicable, if it finds that extraordinary and 
compelling reasol"lS warrant such a reduction and that such 
a reduction is consistent with applicable policy statements 
issued by the Sentencing Commission; and 

(B) the court may modify an imposed term of imprison
ment to the extent otherwise expressly permitted by statute 
or by Rule 35 of' the Federal Rules of Criminal Procedure; 
and 

(2) in the case of a defendant who has been sentenced to a 
term of imprisonment based on a sentencing range that has sub
sequently been lowered by the Sentencing Commission pursuant 
to 28 U.S. C. 994(n), upon motion of the defendant or the Direc-

. tor of the Bureau of Prisons, or on its own motion, the court 
may reduce the term of imprisonment, after considering the fac
tors set forth in section 3553(a) to the extent that they are appli
cable, if such a reduction is consistent with applicable policy 
statements issued by the Sentencing Commission. 

(d) INCLUSION OF AN ORDER To LIMIT CRIMINAL ASSOCIATION OF 
ORGANIZED CRIME AND DRUG OFFENDERs.-The court, in imposing 
a sentence to a term of imprisonment upon a defendant convicted of 
a felony set forth in chapter 95 (racketeering) or 96 (racketeer influ
enced and corrupt organizations) of this title or in the Comprehen
sive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 801 
et seq.), or at any time thereafter upon motion by the Director of the 
Bureau of Prisons or a United States attorney, may include as a 
part of the sentence an order that requires that the defendant not 
associate or communicate with a specified person, other than his at
torney, upon a showing of probable cause to believe that association 
or communication with such person is for the purpose of enabling 
the defendant to control, manage, direct, finance, or otherwise par-
ticipate in an illegal enterprise. 
§ 3583. Inclusion of a term of supervised release after imprisonment 

(a) IN GENERAL.-The court, in imposing a sentence to a term of 
imprisonment for a felony or a misdemeanor, may include as a part 
of the sentence a requirement that the defendant be placed on a 
term of supervised release after imprisonment. 

(b) AUTHORIZED TERMS OF SUPERVIS.ED RELEASE.-The authorized 
terms of supervised release are-

(1) for a Class A or Class B felony, not more than three years; 
(2) for a Class C or Class D felony, not more than two years; 

and 
(3) for a Class E felony, or for a misdemeanor, not more than 

one year. 
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(c) FACTORS To BE CONSIDERED IN INCLUDING A TERM OF SUPER
VISED RELEAS~.-The court, in determining whether to include a 
terr't}- of super~"lSed relea:se? and, if a term of supervised release is to 
b~ ~ncluded, ~11; determ~n~ng the length of the term and the condi
t~ons of superv"lSed release, shall consider the factors set forth in sec
twn 3553(a)(1), (a)(2)(B), (a)(2)(D), (a)(4), (a)(5), and (a)(6). 

(d) COND.I~IONS ~F. SUPERVISED RELEASE.-The court shall order. 
as an ~xphc~t cond~twn of supervised release, that the defendant not 
com~~t another Federal, State, or local crime during the term of su
pelrv"lSwn. The court may order, as a further condition of supervised 
re ease, to the extent that such condition-

(1) is reasonably related to the {actors set forth in section 3553 
(a)(1), (a)(2)(B), and (a)(2)(D)' .. 

(2) involves no greater d~privation of liberty than is reason
ably necessary for the purposes set forth in section 3553 (a)(2)(B) 
and (a)(2)(D); and 

(3) is cons.istent wit,!- a!'-y pertinent policy statements issued by 
the S~Tl:tencmg Comm"lSswTl: pursyant to 28 U.S.c. 994(a); 

any . cond~twn set forth as a d"lScretwnary condition of probation in 
sectwn 3563 (b~(1! through ,rb)(10) and (b)(12) through (b)(19), and 
any other: cond:~twn ~t cons~ders to be appropriate. If an alien de
f~ndant ;,s sub.J.ect to deportation, the court may provide, as a condi
twn of,superv"lSed release, that he be deported and remain outside 
the l!n~t~d St~tes, .and may order that he be delivered to a duly au
thonzed ~mm~gratwn official for such deportation. 

(e).M0I;>IFICATION OF TERM OR CONDITIONs.-The court may after 
conszdermg the factors set forth in section 3553(a)(J) (a)(2)(B) 
(a)(2)(D), (a)(4), (a)(5), and (a)(6)-' " 

(1) t~rminate a term of supervised release previously ordered 
a!,-d d"lScharge the person ,released at any time after the expira
tW11; of !1ne year of superv"lSed release, if it is satisfied that such 
actzf!n "lS warro:nte~ by the conduct of the person released and 
the mterest of.lustzce; 

(2) after a h~aring, extend. a term of supervised release if less 
than the max,zmum authonzed term was previously imposed 
and may modify! redu~e, or enlarge the conditions of supervised 
release, at any .tzme prwr to the expiration or termination of the 
term of. slfp'erv"lSed, release, pursuant to the provi.sions applicable 
to the .zn:ztzal settzng of the term and conditions of post-release 
supervzswn; or 

(3) treat a violation of a condition of a term of supervised re
l~ase as contempt of court pursuant to section 1.01/3) of th;" tztle. ,If \! Y "" 

(f) WRITTEN S,!ATEMENT OF CONDITIONS.-The court shall direct 
that the probatwn officer provide the defendant with a written 
state!ftent that s~ts for~h all the conditions to which the term of su
perv"lSed release. z.s subject, and that is sufficiently clear and specific 
tf! serve.as a gLfzde for the defendant's conduct and lor such supervi
swn as zs requzred. 

§ 3584. Multiple sentences of imprisonment 
. (a) IMPOSIT[(?N 0l!' CONCURRENT OR CONSECUTIVE TERMS.-If mul

t~ple terrr:s of zmpr"lSf!nment are imposed on a defendant at the same 
t~me, or if a term of zmprisonment is imposed on a defendant who is 
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already subject to an undischarged term of imprisonment, the terms 
may run concurrently or consecutively, except thaththe ;.~rms ':ha~ 
not run consecutively for an attempt and fo.r anot er 0" ~nse. a 
was the sole objective of the attempt. MultIple terms of ~mpnson
ment imposed at the same time run concurrently unless the co~rt 
orders or the statute mandates that the terms are tr.: run co~ecutwe
ly Multiple terms of imprisonment imposed at d~fferent t~mes run 
c~nsecutively unless the court orders that the terms are to run con-
currently. 0 

(b) FACTORS To BE CONSIDERED IN IMPOSING ONCURRENT OR 
CONSECUTIVE TERMs.-The court, in determining whether. the terms 
imposed are to be ordered to run concurrently or co~ecu~wely, sha~l 
consider, as to each offense for w~ich a. term of ~mpnsonment ~ 
being imposed, the factors set forth ~n sectwn 3553(a). M; 1 

(c) TREATMENT OF lv!ULTIPLE SENTENCE AS AN AGG,REGATE.- u
tiple terms of imprisonment ordered to run consecutwely 0: concur
rently shall be treated for administrative purposes as a s~ngle, ag-
gregate term of imprisonment. 
§ 3585. Calculation of a term of imprisonment 

(aJ COMMENCEMENT OF SENTENCE.-A sentence .to a t~rm r.:f im-· 
prisonment commences on the date the ~efendant ~ .recewed ~n cus
tody awaiting transportation to, or arrwes. volunt?-:~ly to COTrF''henh,e 
service of sentence at, the official detentwn fac~hty at whw t e 
sentence is to be served. b . 

(b) CREDIT FOR PRIOR CUSTODY.-~ d~fendant shall e. gwen 
credit toward the service of a Li;!rm of l,mpr~onment for any t~me he 
has spent in official detention prior to the date the sentence com-
mences- .' 

(1) as a result of the offense for whwh the sentence was ~m-

pO(2f,:sr a result of any other charge for which the def~ndant 
was arrested after the commission of the offense for whwh the 
sentence was imposed; 

. that has not been credited against another sentence. 

§ 3586. Implementation of a sentence of imprisonment 
The implementation of a sentence of imprisonment .is governed by 

the provisions of subchapter C of chapter 229 and, ~(~he senftenb includes a term of supervised release, by the prov~wns 0 su-
chapter A of chapter 229. 

CHAPTER 229-POSTSENTENCE ADMINISTRATION 

&~¥W 3W 
A. Probation ....................... ···· .. · ...... · .. ·· .. · .. · .. ·· .. · .. · .. ·........................................................ 3611 
B. Fines .................................................................................................................... :....... 3621 
C. Imprisonment ............................................................................................................ . 

Subchapter A -Probation 

Sec. 
3601. Supervision of probatio.n. . 
3602. Appointment of l!robatt,on offwers. 
3603. Duties of probatwn offwers: 
3604. Transportation of a probatwner. 
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3605. Transfer of jurisdiction over a probationer. 
3606. Arrest and return of a probationer. 
3607. Special probation and expungement procedures for drug possessor. 

Subchapter A -Probation 

§ 3601. Supervision of probation 
A person who has been sentenced to probation pursuant to the 

provisions of subchapter B of chapter 227, or placed on probation 
pursuant to the provisions of chapter ,403, or placed on supervised 
release pursuant to the provisions of section 3583, shall, during the 
term imposed, be supervised by a probation officer to the degree war
ranted by the conditions spflcified by the sentencing court. 

§ :1602. Appointment of probai'fon offic!3rs 
(a) ApPOINTMENT.-A district court of the United States shall ap

point qualified persons to serve, with or without compensation, as 
probation officers within the jurisdiction and under the direction of 
the court making the appointment. The court may, for cause, remove 
a probation officer appointed to serve with compensation, and may, 
in its discretion, remove a probation officer appointed to serve with
out compensation. . 

(b) RECORD OF ApPOINTMENT.-The order of appointment shall be 
elftered on. the relf01Y1s of ~he court, a copy of the order shall be de
lwered to the offwer appomted, and a copy shall be sent to the Di
rector of the Administrative Office of the United States Courts. 

(c) CHIEF PROBATION OFFICER.-If the court appoints more than 
one prC?bation officer, one may be designated by the court as chief 
probatwn officer and shall direct the work of all probation officers 
serving in the judicial district. 

§ 3603. Duties of probation officers 
A probation officer shall-

(a) instruct a probationer or a person on supervised release, 
who is under his supervision, as to the conditions specified by 
the sentencing court, and provide him with a written statement 
clearly setting forth all such conditions; 

(b) keep informed, to the degree required by the conditions 
specified by the sentencing court, as to the conduct and condi
tion of a probationer or a person on supervised release, who is 
under his supervision, and report his conduct and condition to 
the sentencing court; 

(c) use all suitable methods, not inconsistent with the condi
tions specified by the court, to aid a probationer or a person on 
supervised release who is under his supervision, and to bring 
about improvements in his conduct and condition; 

(d) be responsible for the supervision of any probationer or a 
person on supervised release who is known to be within the ju
dicial district; 

(e) keep a record of his work,nd make such reports to the 
Director of the Administrative Office of the United States 
Courts as the Director may require; 

(f) upon request of the Attorney General or his designee, su
pervise and furnish information about a person within the cus-
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tody of the Attorney General while on work release, furlough, or 
other authorized release from his regular place of confinement, 
or while in prerelease custody pursuant to the provisions of sec
tion 3621,.(c); and 

(g) perform any other duty that the court may designate. 

§ 3604. 'Transportation of a probationer 
A court, after imposing a sentence of probation, may direct a 

United States marshal to furnish the probationer with-
(a) transportation to the place to which he is required to pro

ceed as a condition of his probation; and 
(b) money, not to exceed such amount as the Attorney General 

may prescribe, lor subsistence expenses while traveling to his 
destination. 

§ 3605. Transfer of jurisdiction over a probationer 
A court, after imposing a sentence, may transfer jurisdiction over 

a probationer or person on supervised release to the district court for 
any other district to which the person is required to proceed as a 
condition of his probation or release, or is permitted to proceed, with 
the concurrence of such court. A later transfer of jurisdiction may 
be made in the same manner. A cou.rt to which jurisdiction is trans
ferred under this section is authorized to exercise all powers over 
the probationer or releasee that are permitted by this subchapter or 
subchapter B or D of chapter 227. 

§ 3606. Arrest and retl1lrn of a probationer 
If there is probable cause to Qel'ieve that a probationer or a person 

on supervised release has violated a condition of his probation or 
release, he may be arrested, and, upon arrest, shall be taken without 
unnecessary delay before the court having jurisdiction over him. A 
probation officer may make such an arrest wherever the probationer 
or releasee is found, and may make the arrest without a warrant. 
The court having supervision of the probationer or releasee, or, if 
there is no such court, the court last having supervision, of the pro
bationer or releasee, may issue a warrant for the arrest at a proba
tioner or releasee for violation of a condition of release, an.,d a pro
bation officer or United States marshal may execute the warrant in 
the district in which the warrant was issued or in any district in 
which the probationer or releasee is found. 

§ 3607. Special probation and expungement procedures for drug pos
sessors 

(a) PRE-JUDGMENT PROBATION.-If a person found guilty of an of
fense described in section 1,.01,. of the Controlled Substances Act (21 
U.S. C. 81,.1,.)-

(1) has not, prior to the commission of such offense, been con
victed of violating a Federal or State law relating to controlled 
substances; and 

(2) has not previously been the subject of a disposition under 
this subsection; 

the court may, with the consent of such person, place him on proba
tion for a term of not more than one year without entering a judg
ment of conviction. At any time before the expiration of the term of 
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probation, if the person has not v.iolate~ a condition of !L~ prob~
tion, the court may, without entenng a Judgmen~ of conmct~on, d~s
miss the proceedings against the person and d~charge lnm from 
probation. A t the expira.t~on of t~e term of probation, if the per~on 
has not violated a cond~twn of h~ probatwn, the court shall, w.~th
out entering a judgment of conviction, dismiss the proceedmgs 
against the person and discharge him from probation. If the p.erson 
violates a condition of his probation, the court shall proceed Ut ac
cordance with the provisions of section 3565. 

(b) RECORD OF DISPOSITION.-A nonpublic record of a disposition 
under subsection (a), or a conviction that is the subject of an 
expungement order under subsection (c), shall be retained by th.e De
partment of Justice solely for the purl!0se of use by the courts ~n. c!e
termining in any subsequent proceedtng whet'!er a person quabftes 
for the disposition provided in subsection (aJ or the e:cpungement 
provided in subsection (c). A disposition under subsectwn (a), or a 
conviction that is the subject of an expungement order under subsec
tion (c), shall not be considered a conviction for the purpo~e 'If a du,
qualification or a disability imposed by law upon conmctwn of a 
crime, or for any other purpose. 

(c) EXPClNGEMENT OF RECORD OF DISPOSITION.-If the case 
against a person found guilty of an offense under section 1,.04 of the 
Controlled Substances Act (21 U.S. C. 81,.1,.) is the subject of a disposi
tion under subsection (a), and the person was less than twenty-one 
years old at the time of the offense, the court shall enter an 
expungement order upon the application of such person. The expu,n
gement order shall direct that there be expunged from all offwwl 
records, except the nonpublic records referred po ir: sU.bsection (b),. all 
references to his arrest for the offense, the tnstttutwn of cnmtnal 
proceedings against him, and the results thereof. The effect of the 
order shall be to restore such person, in the contemp!atiC?n C!f the 
law to the status he occupied before such arrest or tnstttutwn of 
cri';"inal proceedings. A person concerning whom such an order has 
been entered shall not be held thereafter under any provision of law 
to be guilty of perjury, false swearing, or making a false stateme.nt 
by reason of his failure to recite or acknowledge such arr:ests or tn
stitution of criminal proceedings, or the results thereof, tn response 
to an inquiry made of him for any purpose. 

Subchapter B-Fines 

Sec. 
3611. Payment of a fine. 
3612. Collection of an unpaid fine. 
3613. Lien provisions for satisfaction of an unpaid fine. 

Subchapter B-Fines 

§ 3611. Payment of a fine 
A person who has been sentenced to pay a fine purs,!an~ to th~ 

provisions of subchapter C of chapter 2~~ shall pay the ftn~ tmmedt
ately, or by the time and method spectfted by the sentenctng court, 
to the clerk of the court. The clerk shall forward the payment to the 
United States Treasury. 
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§ 3612. Collect'ion of an unpaid fine 
(a) CERTIFICATION OF IMPOSITION.-If a fine is imposed, the sen-

tencing court shall promptly certify to the Attorney General
(1) the name of the person fined; 
(2) his last known address; 
(3) the d,ocket number of the case; 
(4) the amount of the fine imposed; 
(5) the time and method of payment specified by the court; 
(6) the nature of any modification or remission of the fine; 

and 
(7) the amount of the fine that is due and unpaid. 

The court shall thereafter promptly certify to the A.ttorney General 
the amount of any subsequent payment that the court may receive 
with respect to, and the nature of any subsequent remission or modi
fication of, a fine concerning which certification has previously been 
issued. 

(b) RESPONSIBILITY F()R COLLECTloN.-The Attorney General shall 
be responsible for collection of an unpaid fine concerning which a 
certification has been issued as provided in subsection (a). An order 
of restitution, pursuant tv section 3556, does not create any right of 
action against the United States by the person to whom restitution 
is ordered to be paid. 

§ 3613. Lien proVl!sions for satisfaction of an unpaid fine 
(a) LIEN.-A tine imposed pursuant to the provisions of sub

chapter C of chapter 227 is.'a lien in favor of the United States upon 
all property belonging to the person fined. The lien arises at the 
time of the entry of the judgment and continues until the liability is 
satisfied, remitted, or set aside, or until it becomes unenforceable 
pursuant to the provisin-r-.s of subsection (b). On application of the 
person fined, the Attorney General shall-

(1) issue a certificate of release, as described in section 6325 of 
the Internal Revenue Code, of any lien imposed pursuant to this 
section, upon his acceptance or a bond described in section 
6325(a)(2) of the Internal Revenue Code; or 

(2) issue a certificate of discharge, as described in section 6325 
of the Internal Revenue Code, of any part of the person's proper
ty subject to a lien imposed pursuant to this section, upon his 
determination that the fair market value of that part of such 
property remaining subject to and available to sati.sfy the lien is 
at least three times the amount of the fine. 

(b) EXPIRATION OF LIEN. -A lien becomes unenforceable and lia
bility to pay a fine expires-

(1) twenty years after the entry of the judgment; or 
(2) upon the death of the individual fined. 

The period set forth in paragraph (1) may be extended, prior to its 
expiration, by a written agreement between the person fined and the 
Attorney General. The running of the period set forth in paragraph 
(1) is suspended during any interval for which the running of the 
period of limitations for collection of a tax would be suspended pur
suant to secti'Dn 6503(b), 6503(c), 6503(f), 6503(i), or 7508(a)(1)(I) of 
the Internal Revenue Code of 1954 (26 U.S.C. 6503(b), 6'503(c), 

I 
}, 
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6503(f), 6503(i), or 7508(a)(1)(I)), or section 513 0/ the Act of October 
17, 1940, 54 Stat. 1190. ' .. 

(c) ApPLICATION OF OTHER LIEN PROVISIONS.-The provunons of 
sections 6323, 6331, 6332, 6334 through 6336, 6337(a), 6338 through 
6343, 6901, 7402, 7403, 7424 through 7426, 7505(a), 7506, 7701, and 
7805 of the Internal Revenue Code of 1954 (26 U.S.C. 6323, 6331, 
6332 6334 through 6336, 6337(a), 6338 through 6343, 6901, 7402, 
7403, 7424 through 7426, 7505(a), 7506, 7?'01, and 7805) and of s~c
tion 513 of the Act of October 1", 1940, 54 Stat .. 1190, O:Pp?y. to a f~ne 
and to the lien imposed by subsectwn (a) as ~f the ltab~hty of the 
person fined were for a~ in~ernal revenue tax ~sessm~n.t, except to 
the extent that the apphcatwn of such statutes ~ "!od~f~ed by relfl!
lations issued by the Attorney General to accord w~th d~ffer~nces ~n 
the nature of the liabilities. For the purposes of th~ subsectwn, ref 
erences in the preceding sections of the Internal Rev~nue Code of 
1954 to "the Secretary" shall be construed to mean the Attorney 
General," and references in those secti~ons to "tax" shall be con
strued to mean "fine." 

(d) EFFECT OF NO'l"1CE OF,LIEN.-A n?tice of the lien imposed by 
subsection (a) shall be cOT,l..s~dered a notwe of l~en for taxe·s payable 
to the United States for the purposes of' an~ State or lo~al lo:w pro
vidng for the filing of a nO,tice ?f a tax l~en. T~e re~tratwn, re
cording, docketing; or inde~~ng, ~"! ac~uJ.dance w~th 28 U.S. C .. 1962, 
of the judgment under whwh a f~ne ~ 'impose.d shall be cons~dered 
for all purposes as the filing prescribed by sectwn 6323(f)(1)(A) of the 
Internal Revenue Code of 1954 (26 U.S.C. 6323(f)(1)(A)) and by sub-
section (c). . 

(e) ALTERNATIVE ENFORCEMENT.-. Notw.ithsta~d~ng any other pro-
vision of this sclction, a judgment ~mpos~ng a f~="e m?-y ~e enforced 
by execution against the property of the person f~ned. ~n .z~ke manner 
as judgments in civil cases, but in n~ event s.hf!ll ?tab~hty f?r pay
ment of a fine extend beyond the perwd spec~f~ed ~n subsectwn (b). 

(f) DISCHARGE OF DEBTS INAPPLICABLE. -No disch,arge of deb~ 
pursuant to a bankruptcy proceedin~ s~C!ll render a ~wn under th~ 
section unenforceable or discharge lzab~hty to pay a fme. 

Subchapter C-Imprisonment 

Sec. 
3621. Imprisonment of a convicted person. 
3622. Temporary release of a prisoner. 
3623. Transfer of a prisoner to state authority. 
3624. Release of a prisoner. 
3625. Inapplicability of the Administrative Procedure Act. 

Subchapter C-Imprisonment 

§ 3621. Imprisonment of a c(Jlnvicted person 
(a) COMMITMENT TO CUSTODY OF BUREAU OF PRISONS.-A person 

who has been sentenced to a term of imprisonment purslfant to the 
provisions of subchapter D of chapter 227 shall be comm~tted to the 
custody of the Bureau of Prisons until the expiration .of the term 
imposed, or until earlier released for satisfactory behamor pursuant 
to the provisiun __ c; of section 3624. 
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(b) PLACE OF IMPRISONMENT.-The Bureau of Prisons shall desig
nate the place of the prisoner's impris,onm;ent. ,!,~e Bureau may ~e~
ignate any available penal or correctw",!a! fa;cLILty tha~ meets mUJ:
mum standards of health and habLtabLhty establLShed by t e 
Bureau, whether maintained by the Fede~al . G,overn:me,nt 9r oth~r
wise and whether within or without the ]udwwl d;1-8trwt Ln whwh 
the person was convicted? th.at the Bureau determmes to be appro-
priate and suitable, consLdenng-

(1) the resources of the facility contemplated; 
(2) the nature and circumstances of the offe.nse; 
(3) the history and characteristics of the pnsoner; 
(4) any statement by the court that Lmpo.sed the sentence- . 

(A) concerning the purposes for whLch the sentence to Lm-
prisonment was determined to be warranted; or. . . 

(B) recommending a type of penal or correctwnal facLILty 
as appropriate; and . 

(5) any pertinent policy s~atement issued. by the SentencLng 
Commission pursuant to sectwn 994(a)(2) of tLtle 28. 

The Bureau ma'V at any time, having regard for the same .matters, 
direct the transfer of a prisoner from one penal or correctwnal fa-
cility to another. . 

(c) DELIVERY OF ORDER OF COMMITMENT. - When a prLSo.ner, pur-
suant to a court order, is placed in the custody of a_person Ln char~e 
of a penal or correctional facility, a C?py of th~ oroehr slhdal~ be d~lw
ered to such person as evidence of thLS authonty to 0 t e prLSon
er. and the original order, with the return endorsed thereon, shall 
b~ returned to the court that issued it. Th 

(dJ DELIVERY OF PRISONER FOR COURT A:;PEARAN,CES.-. e 
United States Marshal shall, without charge, bnng a prLSonerfLnko 
court or return him to a prison facility on order of a court 0 t e 
United States or on written request of an attorney for the Govern-
ment. 
§ 3622. Temporary release of a prisoner 

The Bureau of Prisons may release a prisoner from the place of 
his imprisonment for a limited period if such release appears to bet 
consistent with the purpose for which the sentence w~ zmposed; a.n 
an ertinent policy statement issued by the SentencLnlf CommLSswn 
pu~s~ant to 28 U.S.c. 994(a)(2), if such releas~ otherwLf!e appears b~o 
be consistent with the public interest and Lf there LS :easona . e 
cause to believe that a prisoner will ho.nor the tr.U!!t to be Lmposed Ln 
him, by authorizing him, under prescnbed co.ndLtwns, to- h . 

(a) visit a designated place for a perwd not to e,x~eed t Lrty 
days, and then return to the same or another facLiLty, for the 
purpose of- . . 

(1) visiting a relative who 1-8 dYLn~; 
(2) attending a funeral of a relatwe; . . 
(3) obtaining medical treatment not otherwLSe avaLlable; 
(4) contacting a prospective ernp!oyer; . . 
(5) establishing or reestablLShLng famLly or communLty 

ties; or . 'fl' . 't . t t (6) engaging in any other sLgnL want actwL Y COnsLS en 
with the public interest; 
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(b) participate in a training or educational program in the 
community while continuing in official detention at the prison 
facility; or 

(c) work at paid employment in the community while continu
ing in official detention at the penal or correctional facility if

(1) the rates of pay and other conditions of employment 
will not be less than those paid or provided for work of a 
similar nature in the community; and 

(2) the prisoner agrees to pay to the Bureau such costs in
cident to official detention as the Bureau finds appropriate 
and reasonable under all the circumstance$, such costs to 
be collected by the Bureau and deposited in the Treasury to 
the credit of the appropriation available for such costs at 
the time such collections are made. 

§ 3623. Transfer of a prisoner to State authority 
The Director of the Bureau of Prisons shall order that a prisoner 

who has been charged in an indictment or information with, or con
victed of, a State felony, be transferred to an official detention fa
cility within such State prior to his release from a Federal prison 
facility if-

(1) the transfer has been requested by the Governor or other 
executive authority of the State; 

(2) the State has presented to the Director a certified copy of 
the indictment, information, or judgment of conviction; and 

(3) the Director finds that the transfer would be in the public 
interest. 

If more than one request is presented with respect to a prisoner, the 
Director shall determine which request should receive preference. 
The expenses of such transfer shall be borne by the State requesting 
the transfer. . 

§ 3624. Release of a prisoner 
(a) DATE OF RELEASE.-A prisoner shall be released by the Bureau 

of Prisons on the date of the expiration of his term of imprisonment, 
less any time credited toward the service of his sentence as provided 
in subsection (b). If the date for a prisoner's release falls on a Satur
day, a Sunday, or a legal holiday at the place of confinement, the 
prisoner may be released by the Bureau on the last preceding week
day. 

(b) CREDIT TOWARD SERVICE OF SENTENCE FOR SATISFACTORY BE
HA VIOR.-A prisoner who is serving a term of imprisonment of more 
than one year, other than a term of imprisonment for the duration 
of his life, shall receive credit toward the service of his sentence, 
beyond the time served, of thirty-six days at the end of each year of 
his term of imprisonment, beginning after the first year of the term, 
unless the Bureau of Prisons determines that, during that year, he 
has not satisfactorily complied with such institutional disciplinary 
regulations as have been approved by the Attorney General and 
issued to the prisoner. If the Bureau determines that, during that 
year, the prisoner has not satisfactorily complied with such institu
tional regulations, he shall receive no such credit toward service of 
his sentence or shall receive such lesser credit as the Bureau deter
mines to be appropriate. The Bureau's determination shall be made 
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within fifteen days after the end of each year. of the se!l-t~nce. ~uch 
credit toward service of sentence vests at the tl,me that l,t '£S recewed" 
Credit that has vested may not later be withdrawn, and credit that 
has not been earned may not later be granted. Credit for the last 
year or portion of a year of the term of imprisonment shall be pro
rated and credited within the last six weeks of the sentence. 

(c) PRE-RELEASE CUsTODY.-The Bureau of Prisons shall, to the 
extent practicable, assure that a prisoner serving a term of imprison
ment spends a reasonable part, not to exceed six m01}-~.hs, of the l~t 
ten percent of the term to be served under condl,tl,ons that Wl,ll 
afford the prisoner a reasonable opportunity to adjust to and pre
pare for his re-entry into the communit7' The United 8~ates Proba
tion System shall, to the extent practl,cable, offer ass'£Stance to a 
prisoner during such pre-release custody. 

(d) ALLOTMENT OF CLOTHING, FuNDS, AND TRANSPORTATION.
Upon the release of a prison~r on the expira~ion ?f his. term of im
prisonment, the Bureau of Pr'£Sons shall furn'£Sh hl,m wl,th-

(1) suitable clothing; 
(2) an amount of money, not more than $500, determined by 

the Director to be consistent with the needs of the offender and 
the public interest, unless the Director determines that the fi
nancial position of the offender is such that no sum should be 
furnished; and 

(3) transportation to the place of his conviction, to his bona 
fide residence within the United States, or. to such othe~ place 
within the United States as may be authonzed by the Dl,rector. 

(e) SUPERVISION AFTER RELEASE.-A prisoner whose sentence in
cludes a term of supervised release after imprisonment shall be re
leased by the Bureau of Prisons to the supervision of a probation of
ficer who shall, during the term imposed, supervise the person re
leased to the degree warranted by the conditions specified by the 
sentencing court. The term of supervised release commences on the 
day the person is released from imprisonment. The term runs con
currently with any Federal, State, or local term of probatwn or Sl!'
pervised release or parole for another offense to whwh t!te person '£S 
subject or becomes subject during the term of superv'£Sed release, 
except that it does not run during any period in which the person is 
imprisoned, other than during limited in tervals as a condition of 
probation or supervised release, in connection with a conviction for 
a Federal, State, or local crime .. 

u§ 3625. Inapplicability of the Administrative Procedure Act 
The provisions of sections 554 and 555 and rOl. through 706 of 

title 5, United States Code, do not apply to the makl,ng of any deter
mination, decision, or order under this subchapter. 

CHAPTER 232-MISCELLANEOUS SENTENCING PROVISONS 

Sec. 
3661. Use of information for sentencing. 
3662. Conviction records. 
3663. Order of restitution. 
3664. Procedure for issuing order of restitution. 
3665. Firearms possessed by convicted felons. 
3666. Bribe moneys. 
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3667. Liquors and related property; definitions. 
3668. Remission or mitigation of forfeitures under liquor laws; possession pending 

trial. 
3669. Conveyance carrying liquor. 
3670. Disposition of conveyances seized for violation of the Indian liquor laws. 
3671. Vessels carrying explosives and steerage passengers. 
3672. Duties of Director of Administrative Office of the Un,ited States Courts. 
3673. Definitions for sentencing provisions. 

§ [3577.] 3661. Use of information for sentencing 
No limitation shall be placed on the information concerning the 

background, character, and conduct of a person convicted of an of
fense which a court of the United States may receive and consider 
for the purpose of imposing an appropirate sentence. 

§ [3578.] 3662. Conviction records 
(a) The Attorney General of the United States is authorized to 

establish in the Department of Justice a repository for records of 
convictions and determinations of the validity of such convictions. 

(b) Upon the conviction thereafter of a defendant in court of the 
United States, the District of Columbia, the Commonwealth of 
Puerto Rico, a territory or possession of the United States, any po
litical subdivision, or any department, agency, or instrumentality 
thereof for an offense punishable in such court by d~ath or impris
onment in excess of one year, or a judicial determination of the va
lidity of such conviction on collateral review, the court shall cause 
a certified record of the conviction or determination to be made to 
the repository in such form and containing such information as the 
Attorney General of the United States shall by regulation pre
scribe. 

(c) R~cords maintained in the repository shall not be public 
records. Certified copies thereof-

(1) may be furnished for law enforcement purposes on re
quest of a court or law enforcement or corrections officer of the 
United States, the District of Colunlbia, the Commonwealth of 
Puerto Rico, a territory or possession of the United States, any 
political subdivision, or any department, agency, or instrumen
tality thereof; 

(2) may be furnished for law enforcement purposes on re
quest of a court or law enforcement or corrections officer of a 
State, any political subdivision, or any department, agency, or 
instrumentality thereof, if a statute of such State requires 
that, upon the conviction of a defendant in a court of the State 
or any political subdivision thereof for an offense punishable in 
such court by death or imprisonment in excess of one year, or 
a judicial determination of the validity of such conviction on 
collateral review, the court cause a certified record of the con
viction or determination to be made to the repository in such 
form and containing such information as the Attorney General 
of the United States shall by regulation prescribe; and 
. (3) shall be prima facie evidence in any court of the United 
States, the District of Columbia, the Commonwealth of Puerto 
Rico, a territory 01' possession of the United States, any politi
cal subdivision, or any department, agency, or instrumentality 
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thereof that the convictions occurred and whether they have 
been j~dicially determined to be invalid on collatera,l review. 

(d) The Attorney General of the United States shall give r~ason
able public notice, and afford to interested parties opportunIty for 
hearing, prior to prescribing regulations under this section. 

§ [3579] 3663. Order of restitution 
(a)(l) The court, when sentencing a defendant convicted qf an .of

fense under this title or under subsection (h), (D, (1), or (n) of section 
902 of the Federal Aviation Act of 1958 (49 U.S.C. 1472), may order, 
in addition to or in lieu of any other penalty authorized by law, 
that the defendant make restitution to any victim of the offense. 

(2) If the court does not order restitution, or orders only partial 
restitution, under this section, the court shall state on the record 
the reasons therefor. 

(b) The order may require that such defendant-
(1) in the case of an offense resulting in damage to or loss or 

destruction of property of a victim of the offense-
(A) return the property to the owner of the property or 

someone designated by the owner; or 
(B) if return of the property under subparagraph (A) is 

impossible, impractical, or inadequate, pay an amount 
equal to the greater of-

(D the value of the property on the date of the 
damage; loss, or destruction, or 

(ii) the value of the property on the date of sentenc-

ing, . t d' f less the value (as of the date the property IS re urne ) 0 any 
part of the property that is returned; .' .' . 

(2) in the case of an offense resulting m bodIly InJury to a 
victim-(A) pay an amount equal to the cost of necessary medical 

and related professional services and devices relating to 
physical, psychiatric, and psychoiogical care, including 
nonmedical care and treatment rend.ered in accordance 
with a method of healing recognized by the law of the 
place of treatment; 

(B) pay an amount equal to the cost of necessary physi-
cal and occupational therapy and rehabilitation; and 

(C) reimburse the victim for income lost by such victim 
as a result of such offense; 

(3) in the case of an offense resulting in bodily injury also 
results in the death of a victim, pay an amount equal to the 
cost of necessary funeral and related services; and 

(4) in any case, if the victim (or if the victim is deceased, the 
victim's estate) consents, make restitution in services in lieu of 
money, or make restitution to a person or organization desig-
nated by the vidim or the estate. . . . ' 

(c) If the Court decides to order restitutIOn under this s~ctl(~n, the 
court shall, if the victim is deceased, order that the restitutIOn be 
made to the victim's estate. 

(d) The court shall impose an order of restitution to the extent 
that such order is as fair as possible to the victim and the imposi-
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tion . of such order, will not unduly complicate or prolong the sen
tenClng process 

(e)(l) .The cour~ s~all not irrip?se resti~ution with respect to a loss 
for whiCh the VIctim has r~ceived or IS to receive compensation 
e?,cept that the court may, In the interest of justice, order restitu: 
tIOn to any person who has compensated the victim for such loss to 
the .ext~nt that such. person paid the compensation. An order of 
restitutIOn shall reqUIre that all restitution to victims under such 
order be ID:ade before any restitution to any other person under 
such order IS made. 

(2) Any amount 1?aid to a victim under an order of restitution 
shall be set off agaInst any amount later recovered as compensa
tory damages by such victim in-

(A) any Federal. c!vil proceeding; and 
(B) any State CIVIl proceeding, to the extent provided by the 

law of that State 
. (DC1) The c~urt ~ay r~qu~re that such defendant make restitu

tIOn under thIS section WithIn a specified period or in specified in
stallments. 

(2) The end of such period or the last such installment shall not 
be later than-

(A) the end of the period of probation, if probation is ordered 
(B) ~ve years after the end of the term of imprisonment im: 

posed, If the court does not order probation; and 
(C) five years after the date of sentencing in any other case 

(3~ If .not otherwise provided by the court under this subsection' 
restitution shall be made immediately. ' 

J:(g~ If such def~nd~nt is placed on probation or paroled under 
tl?-I~ tItle, any restitutIOn ordered under this section shall be a con
dItion of such probatio~ o~ parole. The court may revoke probation 
a~d the Parole ,?ommissIOn may revoke parole if the defendant 
fails t~ comply ~th such order. In determining whether to revoke 
Ph'0batIOn or p~role, the court or Parole C?mmission shall consider 
t e defendant ~ employment status, earnIng ability, financial re
sources, t~e wp.lfulness of the defendant's failure to pay, and any 
oth~r sp.e~Ial CIrcumstances that may have a bearing on the defend
ant s abIlIty to pay.] 

f
(g) If su,ch defendant is pIace,d o~ probation or sentenced to a term 

0, .super~lSed release under ~~lS tztIe, any restitution ordered under 
thlS sectwn shall be a condztwn of such probation or supervised re
l~ase. The court may revoke probation, or modify the term or condi
twns of a term of supervised release, or hold a defendant in con 
te'}1-pt pursuant to section 3583(e) if the defendant' fails to compl; 
wzth. such order. In de.te,rmining whether to revoke probation, 
modify the t~rm or condzt"lons of supervised release, or hold a de
fendant se~vzng a term of supervised release in contempt the court 
s~all ~onszder the defendant's employment status, earning ability 
fznanczal resources,. the ,willfulness of the defendant's failure to paY, 
and any o~her ~p'eczal czrcumstances that may have a bearing on the 
defendant s abl,lzty to pay. 

~(h) An o:d~r of resti~ution may be enforced by the United 
StC:ttes or a Victim named In the order to receive the restitution in 
the same manner a,s a judgment in a civil action.] 

2403!{ 0-83-32 
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(h) An order of restitution may be enforced by the Ur:ited States 
in the manner provided in sections 3812 and 3813 ?r .~n the sa.,m:e 
manner as a judgment in a civil action, and by the mct~m nam~a ~n 
the order to receive the restitution in the same manner as a Judg
ment in a civil action. 
§ [3580.] 3664. Procedure for issuing order of restitution 

(a) The court, in determining whether to order rest~tuti.on under 
section 3579 of this title and the amont of such restitutIOn, shall 
consider the amount of the loss sustained by any victim as a result 
of the offense, the financial resources of the defendant, the finan
cial needs and earning ability of the defendant and the defendant's 
dependents and such other factors as the court deems appropriate. 

(b) The ~ourt may order the probation service of .the court. to 
obtain information pertaining to the factors set forth m sub.sectIOn 
(a) of this section. The probation service of the court ~hall I.ncl~de 
the information collected in the report of presentence InvestigatIOn 
or in a separate report, as the court directs. 

(c) The court shall disclose to both the defendant and the attor
ney for the Government all portions ?f th.e present~nce or oth~r 
report pertaining to the matters descrIbed In subsectIOn (a) of thIS 
section. . . 

(d) Any dispute as to the proper amount or type of restitutIOn 
shall be resolved by the court by the preponderance of the evi
dence. The burden of demonstrating the amount of the loss sub
stained by a victim as a result of the offense shall be on the attor
ney for the Government. The burden of demOl;strating the finan
cial resources of the defendant and the finanCIal needs of the de
fendant and such defendant's dependents shall be on the defend
ant. The burden of demonstrating such other matters as the court 
deems appropriate shall be upon the party designated by the court 
as justice requires. . . . 

(e) A conviction of a defendant for an offense mvolVlng the act 
giving rise to restitution under this sec~ion shell estop the ~efend
ant from denying the essential allegations of that offense In any 
srubsequent Federal. civil proceeding or State civil :pr~ceeding, to the 
extent consistent With State law, brought by the VlctIm. 

§ [3611.] 3665. Firearms possessed by convicted felons 
A judgment of conviction for transporting a ~to~en motor vehi.cle 

in interstate or foreign commerce or for commItting ?r attemptl?g 
to commit a felony in violation of any law of the UnIted States In
volving the use of threats, force, or violence ?r perp~trated in 
whole or in part by the use of firearms, may, In addItIOn to ~he 
penalty provided by law for such of!e~se, order. the confiscat~on 
and disposal of firearms and ~munitIon found In the :possessIO~ 
or under the immediate control of the defendant at the time of hIS 
~~ . 

The court may direct the delivery of such firearms or ammunI-
tion to the law-ellforcement agency which apprehended such 
person, for its use or for any other disposition in its discretion. 
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§ [3612.] 3666. Bribe moneys 
Moneys received or tendered in evidence in any United States 

Court, or before any officer thereof, which have been paid to or re
ceived by any official as a bribe, shall, after the final disposition of 
the case, proceeding or investigation, be deposited in the registry of 
the court to be disposed of in accordance with the order of the 
court, to be subject, however, to the provisions of section 2042 of 
Title 28. 

§ [3615.] 3667. Liquors and related property; definitions 
All liquor involved in any violation of sections 1261-1265 of this 

title, the containers of such liquor, and every vehicle or vessel used 
in the transportation thereof, shall be seized and forfeited and such 
property or its proceeds disposed of in accordance with the laws re
lating to seizures, forfeitures, and dispositions of property or pro
ceeds, for violation of the internal-revenue laws. 

As used in this section, "vessel" includes every description of wa
tercraft used, or capable of being used, as a means of transporta
tion in water or in water and air; "vehicle" includes animals and 
every description of carriage or other contrivance used, or capable 
of being used, as a means of transportation on land or through the 
air. 

§ [3617.] 3668. Remission or mitigation of forfeitures under 
liquor laws; possession pending trial 

(a) Jurisdiction of court 
Whenever, in any proceeding in court for the forfeiture, under 

the internal-revenue laws, of any vehicle or aircraft seized for a 
violation of the internal-revenue laws relating to liquors, such for
feiture is decreed, the court shall have exclusive jurisdiction to 
remit or mitigate the forfeiture. 

(b) Conditions precedent to remission or mitigation 
In any such proceeding the court shall not allow the claim of any 

claimant for remission or mitigation unless and until he proves (1) 
that he has an interest in such vehicle or aircraft, as owner or oth
erWise, which he acquired in good faith, (2) that he had at no time 
any knowledge or reason to believe that it was being or would be 
used in the violation of laws of the United States or of any State 
relating to liquor, and (3) if it appears that the interest asserted by 
the claimant or arises out of or is in any way subject to any con
tract or agreement under which any person having a record or 
reputation for violating laws of the United States or of any State 
relating to liquor has a right with respect to such vehicle or air
craft, that, before such claimant acquired his interest, or such 
other person acquired his right under such contract or agreement, 
whichever occurred later, the claimant, his officer or agent, was in
formed in answer to his inquiry, at the headquarters of the sheriff, 
chief of police, principal Federal internal-revenue officer engaged 
in the enforcement of the liquor laws, or other principal local or 
Federal law-enforcement officer of the locality in which such other 
person acquired his right under such contract or agreement, of the 
locality in which such other person then resided, and of each local-
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ity in which the claimant has made any other inquiry as to the 
character or financial standing of such other person, that such 
other person had no such record or reputation. 

(c) Claimants first entitled to delivery 
Upon the request of any claimant whose claim for remission or 

mitigation is allowed and whose interest is first in the order of pri
ority among such claims allowed in such proceeding and is of an 
amount in excess of, ~T' e~ual to, the appraised value of such vehi
cle or aircraft, the court shall order its return to him; and, upon 
the joint request of any two or more claimants whose claims are 
allowed and whose interests E4'e not subject to any prior or inter
vening interests claimed and allowed in such proceedings, and are 
of a total amount in excess of, or equal to, the appraised value of 
such vehicle or aircraft, the court shall order its return to such of 
the joint requesting claimants as is designated in such request. 
Such return shall be made only upon payment of all expenses inci
dent to the seizure and forfeiture incurred by the United States. In 
all other cases the court shall order disposition of such vehicle or 
aircraft as provided in sections 304f-304m of Title 40, and if such 
disposition be by public sale, payment frOln the proceeds thereof, 
after satisfaction of all such expenses, of any such claim in its 
order of priority among the claims allowed in such proceedings. 

(d) Delivery on bond pending trial 
In any proceeding in court for the forfeiture under the internal

revenue laws of any vehicle or aircraft seized for a violation of the 
internal-revenue laws relating to liquor, the court shall order deliv
ery thereof to any claimant who shall establish his right to the im
mediate possession thereof, and shall execute, with one or more 
sureties approved by the court, and deliver to the court, a bond to 
the United States for the payment of a sum equal to the appraised 
value of such vehicle or aircraft. Such bond shall be conditioned to 
return such vehicle or aircraft at the time of the trial and to pay 
the difference between the appraised value of such vehicle or air
craft as of the time it shall have been so released on bond and the 
appraised value thereof as of the time of trial; and conditioned fur
ther that, if the vehicle or aircraft be not returned at the time of 
trial, the bond shall stand in lieu of, and be forfeited in the same 
manner as, such vehicle or aircraft. Notwithstanding this subsec
tion or any other provisions of law relating to the delivery of pos
session on bond of vehicles or aircraft sought to be forfeited under 
the internal-revenue laws, the court may, in its discretion and 
upon good cause shown by the United States, refuse to order such 
delivery of possession. 

§ [3618.] 3669. Conveyances carrying liquor 
Any conveyance, whether used by the owner or another in intro

ducing or attempting to introduce intoxicants into the Indian coun
try, or into other places where the introduction is prohibited by 
treaty or enactment of Congress, shall be subject to seizure, libel, 
and forfeiture. 
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§ [3619.] 3670. Disposition f 
. the Indl"a I: 1° co.nveyances seized for violation of n Iquor aws 

The provisions of section [3617] 3668 f . . 
any conveyances seized proceed d .0 thIS tI~le shall apply to 
und~r the provisions of ;ection 31~3 0~g[a3~~~]by lIbel, or. fo.rfeited 
haVing been used in introdu . . 366? of thIS tItle for 
cants into the Indian Countr Clng. or attempting to Introduce intoxi
duction is prohibited by treal or Into °tther places where such intro-

y or enac ment of Congress 
§ [3620.] 3671. Vessels carry' I' . 

gers lng exp OSlves and steerage pass en-

The amount of any fine imposed h 
or other vessel under the p .. upo~ t e J.?1aster of a steamship 
shall be a lien upon such v rOVIfIOns 0 sectIOn 2278 of this title 
the.refor in the district cOUt't ~~s:h~ Ud'ts~c~t v:ssel may be libeled 
WhICh such vessel shall arrive or from nw

i 
eh · h ~t eshfollr any district in 

IC I S a depart. 
§ [3656.] 3672. Duties of D' t f h 

the United States g:~r~~ 0 t e Administrative Office of 

The Director of the Adm' . t . 
Courts, or rJs authorized a~~~~ r:~~~ ~ffice. of the United States 
probation officers and make' mvestIgate the work of the 
to the respective judges and ~h~n~endations concerning the same 
probation officers. ave access to the records of all 

He shall collect for publi t' t·· 
concerning the work of the pcarolbont.s atIfs~ICal and other information 

H hall' a IOn 0 .llcers. e s prescrIbe record fo d t . . 
probation officers and shall fo rms I ar s atIstICs to be kept by the 
conduct of the probation wo k rmu a e general rules for the proper 

He shall endeavor by all r :t bl 
administration of the roba~~l1 a e means to promote the efficient 
probation laws in all tlnited ISOtntSystem tand the enforcement of the 

H h II a es Cour s. 
e sa, under the supe .. d' . 

ference of the United Stat:-s~;::: dlrec~IOn of the JUdicial Con
and shall provide for their ' e sa arIes of probation officers 
service and. travel expenses. necessary expenses including clerical 

He shall Incorporate in his annu I 
the operation of the probatio t a r~port a statement concerning 

n sys em In such Courts. 
§ 3673. Definition~ for sentencing provisions 

As used in chapters 227 and 229 
(a) "found guilty" includ -

guilty or nolo contendere' es acceptance by a court of a plea of 
17-.) u .. , 
\ U/ comml,Sswn of an offe ". 1 d 

mission of an offense the co nse lnc. u es the attempted com-
immediate flight aft;r the co~~"!m.atwf of an offense, and any 
. (c) "law enforcement officer" ::swn 0 anbol(fense; and 
lzed by law or by a governm t eans a pu lC s~rvant author
the prevention, detection in~~st c;ge~cy to engage l,n. or supervise 
fense. ,lga lOn, or prosecutlOn of an of-

* * * * * * * 
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CHAPTER 235-APPEAL 

Sec. 
3731. Appeal by United States. 
3732. Taking of appeal; notice; time-Rule. 
3733. Assignment of errors-Rule. 
3734. Bill of exceptions abolished-Rule. 
3735. Bail on appeal or certiorari-Rule. 
3736. Certiorari-Rule. 
3737. Record-Rule. 
3738. Docketing appeal and record-Rule. 
3739. Supervision-Rule. 
3740. Argument-Rule. 
3741. Harmless error and plain error-Rule. 
3742. Review of a sentence. 

* * * * * * • 
§ 3742. Review of a sentence 

(a) ApPEAL By A DEFENDANT.-A defendant ma:y fil~ a notice of 
appeal in the district court for review of an otherw1,8e fmal sentence 
if the sentence-

(1) was imposed in violation of law~' . . 
(2) was imposed as a result of an l,ncorrect applwatwn of the 

sentencing guidelines issued by the Sentencing Commission pur
suant to 28 U.S.C. 994(a); or 

(3) is greater than the sentence} if any} specified in a plea 
agreement under Rule 11 (e)(l)(B) or (e)(l)(C) of the Federal 
Rules of Criminal Procedure} and- ... . 

Ul) is greater than the sentence specifl,ed l,n the applw?-
ble sentencing guideline issued by the Sentencing Comm1,8-
sion pursuant to 28 U.S.C. ~94(a)(l)} to the. exte.nt that the 
sentence includes a greater' f'me or term of l,mpnsonment or 
term of supervised re!ease than the ma::-i'!1'um esta.b?ished 
in the guideline} or mcludes a more ll,m~ted condl,twn of 
probation or supervised release under sectwn 3563 (b)(6) or 
(b)(ll) than the maximum established in the guideline}' 0: 

(B) there is no guideline for any offens~ under th,e pr?vl,
sion of law that the defendant was convwted of vwlatmg. 

(b) ApPEAL BY THE GOVERNMENT.-The Government ma:; fi~e a 
notice of appeal in the district court for review of an otherw1,8e fl,nal 
sentence if the sentence- . 

(1) was imposed in violation of law~' . . 
(2) was imposed as a result of an l,ncorrect applwatwn of the 

sentp.ncing guidelines issued by the Sentencing Commission pur
suant to 28 U.S.C. 994(a); or 

(3) is less than the sentence} if any} specified in a plea agree
ment under Rule 11 (e)(l)(B) or (e)(l)(C) of the Federal Rules of 
Criminal Procedure} and-

(A) is less than the sentence specified in the applica~le 
sentencing guideline issued by the Sentencing Commisswn 
pursuant to 28 U.S.C. ~94(a)(1)} tf) th~ ext~nt that the sen
tence includes a lesser fme or term of l,mpr1,8onment or term 
of supervised release than the minimum established in the 
guideline} or includes a less limiting condition of probation 
or supervised release under section 3563 (b)(6) or (b)(11) than 
the minimum established in the guideline}' or 

i 
o 
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. (B) there is no guideline for any offense under the provi
swn of law that the defendant was convicted of violating 

and the At~o.rney General. or the Solicitor General personally ap: 
proves the flhng of the notwe of appeal. 

(c) RECORD ON REVIEW.-If a notice of appeal is filed in the dis
tnct court pursuant to subsection (a) or (bJ, the clerk shall certify to 
the court of appeals-

(1~ that por~ion of the record in the case that is designated as 
pertment by elther of the parties; 

(2) the presentence report; and 
. (3) the information submitted during the sentencing proceed
lng . 

(d) CONSIDERATION.-Upon review of the record the court of ap-
peals ,~hall determine whether the sentence- 1 

(1) was imposed in violation of law; 
(2) was imposed as a result of an incorrect application of the 

sentencin.g guidelines,' or • 
(3).is outside the range of the applicable sentencing guideline) 

ana 1,8 unreasonable} having regard fo1'-
(A) the factors to be consid~red in imposing a sentence, ds' 

set forth In chapter 227 of th1,8 title}' and 
(B) the reasons for the imposition of the particular sen

t~nce, as stated by the district court pursuant to the pro vi
swns of section 3553(c). 

T~e ~ourt of appea:ls shall give d.u~ r:egard to the opportunity of the 
d1,8tnct cour:t ~o Judge the credlblll,ty of the witnesses, and shall 
accept the fmdl,ngs of fact of the district court unless they are clear
ly erroneous. 

(c) DECISION AND DISPOSITION.-If the court of appeals determines 
that the sentence-

(1/ was imposed. in. violation of law or imposed as a result of 
an mcorrect applwatwn of the sentencing guidelines, it shall

(A) remand the case for further sentencing proceedings; or 
(B) correct the sentence; 

(~) .is outside the range of the applicable sentencing guideline 
and.1,8 unreasonable, it shall state specific reasons for its con
cluswns and-

(AJ if it determines that the sentence is too high and the 
appeal has been filed under subsection (aJ, it shall set aside 
the sentence and-

(i) remand the case for imposition of a lesser sen
tence,' 
. "(ii) remand the case for further sentencing proceed
l,ngg; or 

(iii) impose a lesser sentence,' 
(B) if it determines that the sentence is too low and the 

appeal has been filed under subsection (b), it shall set aside 
the sentence and- ' 

(i) remand the case for imposition of a greater sen
tence; 
. (ii) remand the case for further sentencing proceed
mgs; or 

(iii) impose a greater sentence,' or 
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(3) was not imposed in violation of law ?r imp?sed. as a resu~t 
of an incorrect application of the sentenclng gUldellnes, and lS 

not unreasonable, it shall affirm the sentence. 

PART III-PRISONS AND PRISONERS 

Chapter 
301. General provisions ................................................................................................ . 
303. Bur.eau of Prisons ................................... , ............................................................. . 
305. COlnmitment and transfer .................................................................................. .. 
306. 1 Transfer to or from foreign countries ............................................................. . 
307. Employment ........................................................................................................... . 
[309. Good time allowances ......... .4161] [309. Repealed.] 
[311. Parole ......... .4201] [311. Repealed.] 
313. Mental defectives .................................................................................................. . 
[314. Narcotic addicts ......... .4251] [314. Repealed.] 
315. Discharge and release payments ....................................................................... . 
317. Institutions for women ......................................................................................... . 
319. 1 National Institute of Corrections ..................................................................... . 

1 Heading for chapter editorially supplied. 

CHAPTER 301-GENERAL PROVISIONS 

Sec. 
4001. Limitation on detention; control of prisons. 
4002. Federal prisoners in State insti~utions; emplo~ment .... 
4003. Federal institutions in states WIthout appropriate facIhbes. 
4004. Oaths and acknowledgments. 
4005. Medical relief; expenses. 
4006. Subsistence for prisoners. 
4007. Expenses of prisoners. 
4008. Transportation expenses. 
4009. Appropriations for sites and buildings. 
4010. Acquisition of additional land. 
4011. Disposition of cash collections for meals, laundry, etc. 

* * * t""'· .... ~ .. * 
§ 4004. Oaths and acknowledgments 

* * 

Sec. 
4001 
4041 
4081 
4100 
4121 

4241 

4281 
4321 
4351 

The wardens and superintendents, associate wardens and super
intendents chief clerks, [record clerks, and parole officers] and 
record clerks, of Federal penal or correctional institutions, may ad
minister oaths to and take acknowledgments of officers, employees, 
and inmates of such institutions, but shall not demand or accept 
any fee or compensation therefor. 

* * * * * * * 

CHAPTER 305-COMMITMENT AND TRANSFER 

Sec. 
4081. Classification and treatment of prisoners. . 
4082. Commitment to Attorney General; residential treatment centers, extensIon of 

limits of confinement; work furlough. 
4083. Penitentiary imprisonment; consent. 
[4084. Copy of commitment delivered with prisoner.] [4084. Repealed.] 
[4085. Transfer for state offense; expense.] [4085. Repealed.] 
4086. Temporary safe-keeping of federal offenders by marshalls. 
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§ 4081. Classification and treatment of prisoners 
The Federal penal and correctional institutions shall be so 

planned and limited in size as to facilitate the development of an 
integrated system which will assure the proper classification and 
segregation of Federal prisoners according to the nature of the of
fenses committed, the character and mental condition of the pris
oners, and such other factors as should be considered in providing 
an individualized system of discipline, care, and treatment r:>f the 
persons committed to such institutions. 

§ 4082. Commitment to Attorney General; residential treatment 
centers; extension of limits of confinement; work fur
lough 

[(a) A person convicted of an offense against the United States 
shall be committed, for such term of imprisonment as the COU1't 
may direct, to the custody of the Attorney General of the United 
States, who shall designate the place of confinement where the sen
tence shall be served. 

[(b) The Attorney General may designate as a place of confine
ment any available, suitable, and appropriate institution or facility, 
whether maintained by the Federal Government or otherwise, and 
whether within or without the judicial district in which the person 
was convicted, and may at any time transfer a person from one 
place of confinement to another. 

[(c) The Attorney General may extend the limits of the place of 
confinement of a prisoner as to whom there is reasonable cause to 
believe he will honor his trust, by authorizing him, under pre
scribed conditions, to-

[(1) visit a specifically designated place or places for a 
period not to exceed thirty days. and return to the same or an
other institution or facility. An extension of limits may be 
granted to permit a visit to a dying relative, attendance at the 
funeral of a relative, the obtaining of medical services not oth
erwise available, the contacting of prospective employers, the 
establishment or reestablishment of family and community ties 
or for any other significant reason consistent with the public 
interest; or 

[(2) work at paid employment or participate in a training 
program in the community on a voluntary basis while continu
ing as a prisoner (if the institution or facility to which he is 
committed, provided that- , 

[(i) representatives of local union central bodies or simi
lar labor union organizations are consulted; 

[(ii) such paid employment will not result in th(~ dis
placement of employed workers, or be applied in skills, 
crafts, or trades in which there is a surplus of available 
gainful labor in the locality, or impair existing contracts 
for services; and 

[(iii) the rates of pay and other conditions of employ
ment will not be less than those paid or provided for work 
of similar nature in the locality in which the work is to be 
performed. 
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A prisoner authorized to work at paid employment in the commu
nity under this subsection may be required to pa~, and the Att<:~r
ney General is authorized to collect, such costs InCIdent to the prIS
oner's confinement as the attorney general deems appropriate and 
reasonable. Collections shall be deposited in the Treasury of the 
United States as miscellaneous receipts.] 

[(d)] (a) The willful failure of a prisoner to rem~in. within .the 
extended limits of his confinement, or to return Wlthin the tIme 
prescribed to an institution or facility designated by the Attorney 
General shall be deemed an escape from the custody of the Attor
ney Gen:eral punishable as provided in chapter 35 of this title. .. 

[(e) The authority conferred upon the At~orney General by. thI$ 
section shall extend to all persons commItted to the NatIOnal 
Training School for Boys.] 

[(f)] (b) As used in this section- . . 
the term "facility" shall include a residential communIty 

treatment center; and . . . 
the term "relative" shall mean a spouse, chIld (mcluding 

stepchild adopted child or child as to whom the prisoner, 
though ~ot a natural parent, has acted in the place of a 
parent), parent (including a person who, though not a na~ural 
parent, has acted in the place of a parent), brother, or sIster. 

[§ 4084. Copy af commitment delivered with prisoner 
[Whenever a prisoner is committed to a warden, sheriff. or jailer 

by virtue of a writ, or warrant, a copy thereof shall be dehve~e~ t~ 
such officer as his authority to hold the prisoner, and the orIgInal 
shall be returned to the proper court or officer, with the officer's 
return endorsed thereon.] 

[§ 4085. Transfer for state offense; expense 
[(a) Whenever any federal prisoner has been indicted, informed 

against, or convicted of a felony in a court of record of .any State ~r 
the District of Columbia, the Attorney General shall, If he finds 1t 
in the public interest to do so, upon the request of the ~overnor or 
the executive authority thereof, and upon the presentatlon of a c~
tified copy of such indictment, information or judgment of conViC
tion, cause such person, prior to his release, to be tra~sfe~red to a 
penal or correctional institution within such State or DIstrIct. 

[If more than one such request is p:resente~ in respect to any 
prisoner, the Attorney General shall determIne whlCh request 
should receive preference. 

[The expense of personnel and transportation incurr~d shall be 
chargeable to the appropriation for the "Support of UnIted States 
prisoners.' , 

[(b) This section shaH not limit the authority o~ ~he Attorney 
General to transfer prisoners pursuant to other proVlSlOns of law.] 

* * * * * * * 
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CHAPTER 306-TRANSFER TO OR FROM FOREIGN 
COUNTRIES 

Sec. 
4100. Scope and limitation of chapter. 
4101. Definitions. 
4102. Authority of the Attorney General. 
4103. Applicability of United States laws. 
4104. Transfer of offenders on probation. 
4105. Transfer of offenders serving sentence of ;mprisonment. 
4106. Transfer of offenders on parole; parole of offenders transferred. 
4107. Verification of consent of offender to transfer from the United States. 
4108. Verification of consent of offender to transfer to the United States. 
4109. Right to counsel, appointment of counsel. 
4110. Transfer of juveniles. 
4111. Prosecution barred by foreign conviction. 
4112. Loss of rights, disqualification. 
4113. Status of alien offender transferred to a foreign country. 
4114. Return of transferred offenders. 
4115. Execution of sentences imposing an obligation to make restitution or repara

tions. 

* * * * 
§ 4101. Definitions 

As used in this chapter the term-

* * * * * * * 
(f) "parole" means any form of release of an offender from 

imprisonment to the community by a releasing authority prior 
to the expiration of his sentence, subject to conditions imposed 
by the releasing authority and to its supervision, including a 
term of supervised release pursuant to section 3583; 

(g) "probation" means a.ny form of a sentence [to a penalty 
of imprisonment the execution of which is suspended and] 
under which the offender is permitted to remain at liberty 
under supervision and subject to conditions for the breach of 
which [the suspended] a penalty of imprisonment may be or
dered executed; 

* * * * * * * 
§ 4105. Transfer of offenders serving sentence of imprisonment 

* * * * * * * 
(c)(l) The transferred offender shall be entitled to all credits for 

good time, for labor, or any other credit toward the service of the 
sentence which had been given by the transferring country for 
time served as of the time of the transfer. Subsequent to the trans
fer, the offender shall in addition be entitled to credits [for good 
time] toward service of sentence for satisfactory behavior, comput
ed on the basis of the time remaining to be served at the time of 
the transfer and at the rate provided in [section 4161] section 
3624(b) of this title for a sentence of the length of the total sen
tence imposed and certified by the foreign authorities. These cred
its shall be combined to provide a release date for the offender pur
suant to [section 4164] section 3624(a) of this title. 

(2) If the country from which the offender is transferred does not 
give credit for good time, the basis of computing the deduction 
from the sent~nce shall be the sentence imposed by the sentencing 
court and certified to be served upon transfer, at the rate provided 
in [section 4161] section 3624(b) of this title. 
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[(3) A transferred ?ffender may e.arD; extra good tim~ deductions, 
as authorized in sectIOn 4162 of thIS title, from the time of trans-
fer.] . 

[(4) All credits toward service of the s.entence, other th~n the 
credit for time in custody before sentencIng, may be forfeIted as 
provided in section 4165 of this title and may be restored by the 
Attorney General as proyided in section 4166 of ~his title.] .' 

(3) Credit toward sermce of sentence may be w~thheld as promded 
in section 3624(b) of this title. . 

[5] (4) Any sentence for an offense ~gainst. the United States, 
imposed while the transferred offender IS servIng the sentence of 
imprisonment imposed in ~ foreign country, shall ~e aggrega!ed 
with the foreign sentence, in the same manner as If the foreign 
sentence was one imposed by a United States district court for an 
offense against the United States. 
§ 4106. Transfer of offenders on parole; parole of offenders trans

ferred 
(a) Upon the receipt of an offender who is on parole from the ~u

thorities of a foreign country, the Attorney Ge~er~l ~h~l as~~gn 
the offender to the United States [Parole CommIssIOn] 17oba"wn 
System for supervision. . . . 

[(b) The United States Parole CommIssIon and th~ Cha~rman of 
the Commission shall have the same powers and duties With refer
ence to an offender transferred to the United States to serve a sen
tence of imprisonment or who at the time of tr~nsfer. is on parole 
as they have with reference to an o.ffender :con~cted ~n a court of 
the United States except as otherWise prOVIded In thIS chapter or 
in the pertinent treaty. Sections 4201 through 4204; 4205(d), (e), and 
(h)' 4206 through 4216' and 4218 of this title shall be applicable.] 

(b) An offender tra~ferred to the United States to s~rve a sen
tence of imprisonment shall be r,eleased.pursuaTl;t to ~ectwn 3624(a) 
of this title after serving the perwd of t~me spec~fied ~n the apphca
ble sentencing guideline promulgated pursuant to .28 U.S. C. 
994(a)(1). He shall be released to serve a t~rm .of supermsed, r:elease 
for any term specified in the applicable gu~dehne. The pr0l!l,Sw~ of 
section 3742 of this title apply to a sentence to a term of l,mpnson
ment under this subsection, and the United States court of appeals 
for the district in which the offender is imprisoned Cffter tr.ansfl!r to 
the United States has jurisdiction to review the p'erwd of ~mp:~o.n
ment as though it had been imposed by the Un~ted States d~trwt 
court. 

[(c) An offender transferred to the United States to serve. a sen-
tence of imprisonment may be released on parole at such time as 
the Parole Commission may determine.] 
§ 4108. Verification of consent of offender to transfer to the 

United States 
(a) Prior to the transfer of an offender to the United States, the 

fact that the offender consents to such transfer and that such con
sent is voluntary and with full kI?-owledge of the conseque~ces 
thereof, including any term. of impr~onm.ent or. ter~ of superv~ed 
release specified in the applwable sentencmg .gu~dl!hne promulgat~d 
pursuant to 28 U.S.C. 994(a)(l), shall be verIfied In the country In 
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which .t~e sente~ce was im:posed by a United States magistrate, or 
by a CItizen speCIfically deSIgnated by a judge of the United States 
as defined in section 451 of title 28, United States Code. The desig
nation of a citize~ who is an employee or officer of a department or 
agency of the UnIted States shall be with the approval of the head 
of that department or agency. 

* * * * * * 
[CHAPTER 309-GOOD TIME ALLOWANCES 

[Sec. 
[4161. Computation generally. 
[4162. Industrial good time. 
[4163. Discharge. 
[4164, Released prisoner as parolee. 
[4165. Forfeiture for offense. 
[4166. Restoration of forfeited commutation.] 

[§ 4161. Computation generally 

* 

[Each priso~er convicted of an offense against the United States 
and confined In a penal or correctional institution for a definite 
te:m other than for life, whose record of conduct shows that he has 
fruthfully observed al~ the rules and h~s not been subjected to pun
Ishment, ~ha~l be ~ntItled to a deduction from the term of his sen
tence beginnIng With the day on which the sentence commences to 
run, as follows: 

[Five days for each month, if the sentence is not less than six 
months and not more than one year. 

[Six days for each month, if the sentence is more than one year 
and less than three years. 

[Seven days for each month, if the sentence is not less than 
three years and less than five years. 

[Eight days for each month, if the sentence is not less than five 
years and less than ten years. 

[Ten days for each month, if the sentence is ten years or more. 
[When two or more consecutive sentences are to be served, the 

aggregate of the several sentences shall be the basis upon wh;ch 
the deduction shall be computed.] .. 

[§ 4162. Industrial good time 
[A prisoner may, in the discretion ~f the Attorney General be 

allowed a deduction from his sentence of not to exceed three days 
for each month of actual employment in an industry or camp for 
the first year or any part thereof, and not to exceed five days for 
each month of any succeeding year or part thereof. 

[In the discretion o~ the Attorney. General such allowance may 
also. be made to ~ prIson~r performIng. exceptionally meritorious 
S~rVIC~ or. pe:r:t'0rx:nmg duties of outstandmg importance in connec
tion With InstitutIOnal operations. 

[Such allowance shall be in addition to commutation of time for 
good conduct, and under the same terms and conditions and with
out regard to length of sentence. 
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[§ 4163. Discharge . hall be released at 
h . ft provided a prIsoner s d £ [Except as ereI!la er t ce less the time deducte or 

the expiration of hIS .~erxrs °i s~~hededuction shall be entered on 
good conduct. A certl lCa e d s keeper. If such release date fall.s 
the commitment by tshe dar en o~ a Monday which is a legal hoh
upon a Saturday, a un ay, or 0 th risoner may be released at 
day at the place of confinement, ee; on the preceding Friday. If 
the discretion of the wardeh l~ dkee~hich falls other than on a S~t
such release date falls on a thel ~rsoner may be released at t~e dls
urday, Sunday, or Monda

k
y, p the day preceding the hohday.] 

cretion of the warden or eeper on 

[ § 4164. Released prisoner as parolee d f de-
. d h' term or terms less goo - lIDe 

[A prisoner haVlng serve IS ed as if released on parole 
ductions shal~, upon feihas~~~:nterm or terms for which he 
until the expIration 0 e dr d and eighty days. 
was se~tence~ less one h~n re~ent delivery of a prisoner to the au-

[~~IS sectIonSsthalt 1 ~he~se entitled to his custody.] 
thorltles of any a e 0 .1. 

[ § 4165. Forfeiture for offense . 't nyof-
f' . ment a prIsoner comml s a 

[If duri!lg the term °1 ImPfr;hoinstitution, all or any part of his 
fense or vIOlates the ru es 0 . e 
earned good time may be forfeIted.] 

[ § 4166. Restoration of forfeited commutation . d 
t any forfeIted or lost goo 

[The Attorney.Genehral mfay h:' 3!:ms prop~r upon recommen-
t' or such portion t ereo as .] 
J:tfon of the Director of the Bureau of PrIsons. * * 

* * * * * 
[CHAPTER 311-PAROLE 

[Sec. 
[4201 Definitions. 

202' Parole Commission created. ., E !203: Powers and duties of the Co~mlsSlon. 
4204 Powers and duties of the ChaIrman. E 4205: Time ~f eligibility for re~eas.e on parole. 

[4206. Parole determin8:tion CrIterIa. 
4207 Information consIdered. . . E 4208: Parole determination proceedmg; tIme. 

[4209 Conditions of parole.. . 
[4210' Jurisdiction of CommlSslOn. 
[4211: Early termination of parole. 
[4212. Aliens. rrant for retaking of parolee. 
[4213. Summons to appear or wa 
[4214. Revocation of parole. 
[4215. Reconsideration and appeal. 
(4216. Young a~u~ ~~:k~eC~al Zone parole violators. 
[4217. Warf,anbil't f Administrative Procedure Act.] 
[4218. AppJ.Ica 1 Y 0 

[§ 4201. Definitions 

[As used in this. c~ap~~r- th United States Parole Commis-
[(1) "CommIssIon means e 

sion; 
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[(2) "Commissioner" means any member of the United 
States Parole Commission; 

[(3) "Director" means the Director of the Bureau of Prisons; 
[(4) "Eligible prisoner" means any Federal prisoner who is 

eligible for parole pursuant to this title or any other law in
cluding any Federal prisoner whose parole has been revoked 
and who is not otherwise ineligible for parole; 

[(5) "Parolee" means any eligible prisoner who has been re
leased on parole or deemed as if released on parole under sec
tion 4164 or section 4205(f); and 

[(6) "Rules and regulations" means rules and regulations 
promulgated by the Commission pursuant to section 4203 and 
section 553 of title 5, United States Code.] 

[§ 4202. Parole Commission created 
[There is hereby established, as an independent agency in the 

Department of Justice, a United States Parole Commission which 
shall be comprised of nine members appointed by the President, by 
and with the advice and consent of the Senate. The President shall 
designate from among the Commissioners one to serve as Chair
man. The term of office of a Commissioner shall be six years, 
except that the term of a person appointed as a Commissioner to 
fill a vacancy shall expire six years from the date upon which such 
person was appointed and qualified. Upon the expiration of a term 
of office of a Commissioner, the Commissioner shall continue to act 
until a successor has been appointed and qualified, except that no 
Commissioner may serve in excess of twelve years. Commissioners 
shall be compensated at the highest rate now or hereafter pre
scribed for grade 18 of the General Schedule pay rates (5 U .S.C. 
53n2).] 

[§ 4203. Powers and duties of the Commission 
[(a) The Commission shall meet at least quarterly, and by major

ity vote shall-
[(1) promulgate rules and regulations establishing guidelines 

for the powers enumerated in subsection (b) of this section and 
such other rules and regulations as are necessary to carry out 
a national parole policy and the purposes of this chapter; 

[(2) create such regions as are necessary to carry out the 
provisions of this chapter, but in no event less than five; and 

[(3) ratify, revise, or deny any request for regular, supple
mental, or deficiency appropriations, prior to the submission of 
the requests to the Office of Management and Budget by the 
Chairman, which requests shall be separate from those of any 
other agency of the Department of Justice. 

[(b) The Commission, by majority vote, and pursuant to the pro
cedures set out in this chapter, shall have the power to-

[(1) grant or deny an application or recommendation to 
parole any eligible prisoner; 

[(2) impose reasonable conditions on an order granting 
parole; 

[(3) modify or revoke an order paroling any eligible prison
er; and 
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[(4) request probation officers and other individuals, organi
zations, and public or private agencies to perform such duties 
with respect to any parolee as the Commission deems neces
sary for maintaining proper supervision of an assistance to 
such parolees; and so as to assure that no probation officers, 
individuals, organizations, or agencies shall bear excessive 
caseloads. 

[(c) The Commission, by majority vote, and pursuant to rules 
and regulations-

[(1) may delegate to any Commissioner or commissioners 
powers enumerated in subsection (b) of this section; 

[(2) may delegate to hearing examiners any powers neces
sary to conduct hearings and proceedings, take sworn testimo
ny, obtain and make a record of pertinent information, make 
findings of probable cause and issue subpenas for witnesses or 
evidence in parole revocation proceedings, and recommend dis
position of any matters enumerated in subsection (b) of this 
section, except that any such findings or recommendations 
shall be based upon the concurrence of not less than two hear
ing examiners; 

[(3) may delegate authority to conduct hearings held pursu
ant to section 4214 to any officer or employee of the executive 
or judicial branch of Federal or State government; and 

[(4) may review, or may delegate to the National Appeals 
Board the power to review, any decision made pursuant to sub
paragraph (1) of this subsection except that any such decision 
so reviewed must be reaffirmed, modified or reversed within 
thirty days of the date the decision is rendered, and, in case of 
such review, the individual to whom the decision applies shall 
be informed in writing of the Commission's actions with re
spect thereto and the reasons for such actions. 

[(d) Except as otherwise provided by law, any action taken by 
the Commission pursuant to subsection (a) of this section shall be 
taken by a majority vote of all individuals currently holding office 
as members of the Commission which shall maintain and make 
available for public inspection a record of the final vote of each 
member on statements of policy and interpretations adopted by it. 
In so acting, each Commissioner shall have equal responsibility and 
authority, shall have full access to all information relating to the 
performance of such duties and responsibilities, and shall have one 
vote.] 

[§ 4204. Powers and duties of the Chairman 
[(a) The Chairman shall-

[(1) convene and preside at meetings of the Commission pur
suant to section 4203 and such additional meetings of the Com
mission as the Chairman may call or as may be requested in 
writing by at least three Commissioners; 

[(2) Appoint, fix the compensation of, assign, and supervise 
all personnel employed by the Commission except that-

[(A) the appointment of any hearing €txaminer shall be 
subject to approval of the Commission within the first year 
of such hearing examiner's employtnent; and 
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[(B) regional Commissioners shall appoint and supervise 
such perscnnel employed regularly and full time in their 
respective regions as are compensated at a rate up to and 
including grade 9 of the General Schedule pay rates (5 
U.S.C.5332); 

[(3) assign duties among officers and employees of the Com
mission, including Commissioners, so as to balance the work
load and provide for orderly administration; 

[(4) dire~t ~he preparation of requests for appropriations for 
the CommIsSIOn, and the use of funds made available to the 
Commission; 

[(5) designate three Commissioners to serve on the National 
Appeals Board of whom one shall be so designated to serve as 
vice chairman of the Commission (who shall act as Chairman 
of ~he Commission in the absence or disability of the Chairman 
or In the event of the vacancy of the Chairmanship), and desig
nate, for each such region established pursuant to section 4203 
one Commissioner to serve as regional Commissioner in each 
such region; except that in each such designation the Chair
man shall consider years of service, personal preference and 
fitness, and no such designation shall take effect unless con
curred in by the President, or his designee; 

[(6) serve as spokesman for the Commission and report an
nually to each House of Congress on the activities of the Com
mission; and 

[(7) exercise such other powers and duties and perform such 
other. functions as may be necessa~y to carry out the purposes 
of thIS chapter or as may be prOVIded under any other provi
sion of law. 
[(b) The Chairman shall have the power to-

[(1) without regard to section 3648 of the Revised Statutes of 
the United States (31 U.S.C. 529), enter into and perform such 
contracts, leases, cooperative agreements, and other transac
tions as may be necessary in the conduct of the functions of 
the Commission, with any public agency, or with any person, 
firm, association, corporation, educational institution or non-
profit organization; , 

[(2) accept voluntary and unc!>mpensated services, notwith
standing the provisions of section 3679 of -the Revised Statutes 
of the United States (31 U.S.C. 665(b)); 

[(~) procure for the Commission temporary and intermittent 
serVIces to the same extent as is authorized by section 3109(b) 
of title 5, United States Code; 

[(4) collect systematically the data obtained from studies re
search, and the empirical experience of public and pri~ate 
agencies concerning the parole process; 

[(5) carry out programs of research concerning the parole 
process to develop classification systems which describe types 
of offenders, and to develop theories and nractices which can 
be applied to the different types of offender~; 

[(6) pub~ish data concerning the parole process; 
[~7) deVIse and conduct, in various geographical locations, 

semInars, workshops and training programs providing continu
ing studies and instruction for personnel of Federal, State and 

24-038 0-83-33 
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local agencies and private and public organizations working 
with parolees and connected with the parole process; and 

[(8) utilize the services, equipment, personnel, information, 
facilities, and instrumentalities with or without reimburse
ment therefor of other Federal, State, local and private agen
cies with their consent. 
[(c) In carrying out his functions under this section, the Chair

man shall be governed by the national parole policies promulgated 
by the Commission.] 

[§ 4205. Time of eligibility for release on parole 
[(a) Whenever confined and serving a definite term or terms of 

more than one year, a prisoner shall be eligible for release on 
parole after serving one-third of such term or terms or after serv
ing ten years of a life sentence or of a sentence of over thirty years, 
except to the extent otherwise provided by law. 

[(b) Upon entering a judgment of conviction, the court having ju
risdiction to impose sentence, when in its opinion the ends of jus
tice and best interest of the public require that the defendant be 
sentenced to imprisonment for a term exceeding one year, may (1) 
designate in the sentence of imprisonment imposed a minimum 
term at the expiration of which the prisoner shall become eligible 
for parole, which term may be less than but shall not be more than 
one-third of the maximum sentence imposed by the court, or (2) the 
court may fix the maximum sentence of imprisonment to be served 
in which even the court may specify that the prisoner may be re
leased on parole at such time as the Commission may determine. 

[(c) If the court desires more detailed information as a bas!s for 
determining the sentence to be imposed, the court may commIt the; 
defendant to the custody of the Attorney General, which commit
ment shall be deemed to be for the maximum sentence of imprison
ment prescribed by law, for a study as described in subsection (d) of 
this section. The results of such study, together with any recom
mendations which the Director of the Bureau of Prisons believes 
would be helpful in determining the disposition of the case, shall be 
furnished to the court with three months unless the court grants 
time, not to exceed an additional three months, for further study. 
After receiving such reports and reco'mmendations, the court may 
in its discretion: (1) place the offender on probation as authorized 
by section 3651; or (2) affirm the sentence of imprisonment origi
nally imposed, or reduce the sentence of imprisonment, and 
commit the offender under any applicable provision of law. The 
term of the sentence shall run from the date of original commit
ment under this section. 

[(d) Upon commitment of a prisoner sentenced to imprisonment 
under the provisions of subsections (a) or (b) of this section, the Di
rector, under such regulations as the Attorney General may pre
scribe, shall cause a complete study to be made of the prisoner and 
shall funish to the Commission a summary report together with 
any recommendations which in his opinion would be helpful in de
termining the suitability of the prisoner for parole. This report 
may include but shall not be limited to data regarding the prison
er's previous delinquency or criminal experience, pertinent circum
stances of his social background, his capabilities, his mental and 
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physical health, a.nd. such other factors as may be considered perti
nent. The CommIssIon may make such o'ther investigation as it 
may deem necessary. 

[,(e) Upon r~quest of the Commission, it shall be the duty of the 
varI~us ~~obatIOn o~fic~rs ~nd government bureaus and agencies to 
furnIsh the CommIssIon Information available to such officer 
bureau, or age~cy, conce:rning .any eligible prisoner or parolee and 
whenever not InC?mpa~Ible WIth the publIc interest, their views 
a~d. recommendatIOI,1 'Ylth respect to any matter within the juris
dICtIOn of the CommIssIOn. 

[(t) Any prisoner sentenced to imprisonment for a term or terms 
of n,?t less than six. m~nths but not more than one year shall be 
r~lei::lsed a~ the expIratIon of such sentence less good time deduc
tIons prOVIded. by law, unle~s the court which imposed sentence, 
sh~ll, at the tIme of sentenCIng, provide for the prisoner's release 
a~ If on p~role after se~,:"ice of one-third of such term or terms not
WIthstandIng th.e provIsIOns of section 4164. This subsection shall 
not p~event delIvery of any person released on parole to the au
thOrItIes of any. State otherwi.se entitled to his custody. 

[(g) At any tIme upon motIon of the Bureau of Prisons the court 
may reduce any minimum term to the time the defe~dant has 
s~rved. The ~ourt shall ha~'e jurisdiction to act upon the applica
tIon at any tIme an no hearIng shall be required. 

[(h) ,Nothing in this ~~apter shall be construed to provide that 
~n~ p~Is.oner shall be elIgIble for release on parole if such prisoner 
IS InelIgIble for such release under any provision of law.] 

[§ 4206. Parole determination criteria 

[~a) If an. eligib~e p~isoz:er has substantially observed the rules of 
the InstItu~IOZ: or InstItutIOns. to wl?-ich he has been confined, and if 
the CommIssIOn, u.pon conSIderatIOn of the nature and circum
st~nces of the offense and the history and characteristics of the 
prIsoner, determInes: 

[(1) that release would not depreciate the seriousness of his 
offense or promote disrespect for the law; and . 

. [(2) that rele~~e would not jeopardize the public welfare; 
subject to the prov~sIOZ:S of subsections (b) and (c) of this section, 
and pursu~nt to gUldehnes promulgated by the Commission pursu
ant to sectIon 4203(a)(1), such prisoner shall be released. 

~(b) The .ComII?-ission sh~ll f';1rnish the eligible prisoner with a 
wrItteI?- notICe: of Its determInatIon not later than twenty-one days, 
exch;tdlng holIdays" afte~ the date of. the parole determination pro
?eedlng. If parole IS denIed such notIce shall state with particular
Ity the reasons for such denial. 

.[(c) Th~ Commis~ion. may grant or deny release on parole not
~Iths~az:dlng the .guldelInes referred to in subsection (a) of this sec
tIOn If It dc::termlI~es the~e is good cause for so doing: Provided 
Th?-t the prIsoner IS fu~nlshed wr:itte~ no~ice stating with particu: 
larI~y the re.asons .for ItS determInatIOn, Including a summary of 
the InformatIOn relIed upon, 
. [(d) Any. prisoner, serving a sentence of five years or longer, who 
IS n~t, earlIer released under this section or any other applicable 
provls~on of law, shall be r~leased on parole after having served 
two-thIrds of each consecutIve term or terms, or after serving 
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thirty years of each consecutive term or terms .of mo~e than fc;>rty
five years including any life term, whichever IS earher:. Promq,eq" 
however That the Commission shall not release such prIsoner If It 
determi~es that he has seriously or frequently violated institution 
rules and regulations or that there is a reaso.nable probability that 
he will commit any Federal, State, or local crIme.] 

[§ 4207. Information considered 
[In making a determination under this chapter (relating to re

lease on parole) the Commission shall consider, if available and rel-
evant: 

[(1) reports and recommendations which the staff of the fa-
cility in which such prisoner is cc;>nfinefi m~y ma~e;. 

[(2) official reports of the prIso~er s prIO~ crImInal record, 
including a report or record of earlIer probatIOn and parole ex-
periences; 

[(3) presentence investigation reports; 
[(4) recommendati~ns regarding the prisc;>ner's parole made 

at the time of sentenCIng by the sentenCIng Judge; and 
[(5) reports of physical, mental, or psychiatric examination 

of the offender. 
There shall also be taken into consideration such additional rele
vant information concerning the prisoner (including information 
submitted by the prisoner) as may be reasonably available.] 

[§ 4208. Parole determination proceeding; time 
[(a) 1:1. making a determination under this chapter .(rel~ting to 

parole) the Commission shall conduct a parole determInation pro
ceeding unless it determines on the basis of the prisoner'~ record 
that the prisoner will be released on parole. Whe~ever fea~I~le, the 
initial parole determination proceeding for a prIsoner elIgible for 
parole pursuant to subsections (a) and (b)(I) of section 4205 ~h.al.l.be 
held not later than thirty days before the date of such elIgIbIhty 
for parole. Whenever feasible, the initial parole determination p.ro
ceeding for a prisoner eligible for parole pursuant to subsectIOn 
(b)(2) of section 4205 or released on parole and whose parole has 
been revoked shall be held not later than one hundred and twenty 
days following such prisoner's imprisonment or .r~impri~onment in 
a Federal institution, as the case may be. An elIgible prIsoner may 
knowingly and intelligently w~ve any proceeding. .. 

[(b) At least thirty days p1'lO~ to . any p~role dete~mInatIO~ pro
ceeding, the prisoner shall be pr.ov!.ded WIth (1) wrItten notice of 
the time and place of the proceedIng, and (2) reasonable access to a 
report or other document to be used by the Commission in makin~ 
its determination. A prisoner may waive su.{:h notice, e?,cept that If 
notice is not waived the proceeding shaH be ~el~ durIng t~e n~xt 
regularly scheduled proceedings by the CommISSIon at the InstItu
tion in which the prisoner is confined. 

[(c) Subparagraph (2) of subsection (b) shall not apply to- . . 
[(1) diagnostic opinions wl?-ich, i~ mad~ known. to. th~ eh~ble 

prisoner, could lead to a serIOUS dIsruption of hIS InstitutIOnal 
program; 

[(2) any document which reveals sources of information ob-
tain.ed upon a promise of confidentiality; or 
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[(3) any other information which, if disclosed, might result 
in harm, physical or otherwise, to any person. 

If any document is deemed by either the Commission, the Bureau 
of Prisons, or any other agency to fall within the exclusionary pro
visions of subparagraphs (1), (2), or (3) of this subsection, then it 
shall become the duty of the Commission, the Bureau, or such 
other agency, as the case may be, to summarize the basic contents 
of the material withheld, bearing in mind the need for confidential
ity or the im.pact on the inmate, or both, and furnish such sum
mary to the inmate. 

[(d)(I) During the period prior to the parole determination pro
ceeding as provided in subsection (b) of this section, a prisoner may 
consult, as provided by the director, with a representative as re
ferred to in subparagraph (2) of this subsection, and by mail or oth
erwise with any person concerning such proceeding. 

[(2) The prisoner shall, if he chooses, be represented at the 
parole determination proceeding by a representative who qualifies 
under rules and regulations promulgated by the Commission. Such 
rules shall not exclude attorneys as a class. 

[(e) The prisoner shall be allowed to appear and testify on his 
own behalf at the parole determination proceeding. 

[(f) A full and complete record of every proceeding shall be re
tained by the Commission. Upon request, the Commission shall 
make available to any eligible prisoner such record as the Commis
sion may retain of the proceeding. 

[(g) If parole is denied;. a personal conference to explain the rea
sons for such denial shall be held, if feasible, between the prisoner 
the Commissioners or examiners conducting the proceeding at the 
conclusion of the proceeding. When feasible, the conference shall 
include advice to the prisoner as to what steps may be taken to in
hance his chance of being released at a subsequent proceeding. 

[(h) In any case in which release on parole is not granted, subse
quent parole determination proceedings shall be held not less fre
quently than: 

[(1) eighteen months in the case of a prisoner with a term or 
terms of l'IIOre than one year but less than seven years; and 

[(2) twenty-four months in the case of a prisoner with a 
term or terms of seven years or longer.] 

§ 4209. Conditions of parole 
[(a) In every case, the Commission shall impose as a condition of 

parole that the parolee not commit another Federal, State, or local 
crim.e. The Commission may impose or modify other conditions of 
parole to the extent that such conditions are reasonably related 
to-

[0) the nature and circumstances of the offense; and 
[(2) the history and characteristics of the parolee; 

and may provide for such supervision and other limitations as are 
reasonable to protect the public welfare. 

[(b) The conditions of parole should be sufficiently specific to 
serve as a guide to supervision and conduct, and upon release on 
parole the parolee shall be given a certifir.:ate setting forth the con
ditions of his parole. An effort shall be made to make certain that 
the parolee understands the conditions of his parole. 
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[(c) Release on parole or release as if on parole may as a condi
tion such release require-

[(1) a parolee to reside in or participate in the program of a 
residential community treatment center, or both, for all or 
part of the period of such parole; 

[(2) a parolee, who is an addict within the meaning of sec
tion 4251(a), or a drug dependent person within the meaning of 
section 2(q) of the Public Health Service Act, as amended (42 
U.S.C. 201), to participate in the community supervision pro
grams authorized by section 4255 for all or part of the period 
of parole. 

A parolee residing in a residential community treatment center 
pursuant to subparagrap~ (11 or (2) of t~s subsection, may 1:>e .re
quired to pay such costs mCIdent to resIdence as the CommIssIon 
deems appropriate. 

[(d)(I) The ComInission may modify conditions of parole pursu
ant to this section on. its own motion, or on the motion of a United 
States probation officer supervising a parolee: Provided, That the 
parolee receives notice of such action and has ten days after receipt 
of such notice to express his views on the proposed modification. 
Following such ten-day period, the Commission shall have twenty
one days, exclusive of holidays, to act upon such motion or applica
tion. 

[(2) A parolee may petition the Commission on his own behalf 
for a modification of conditions pursuant to this section. 

[(3) The provisions of this subsection shall not apply to modifica
tions of parole conditions pursuant to a revocation proceeding 
under section 4214.] 

[§ 4210. Jurisdiction of Commission 
[(a) A parolee shall remain in the legal custody and under the 

control of the Attorney General, until the expiration of the maxi
mum term or terms for which such parolee was sentenced. 

[(b)Except as otherwise provided in this section, the jurisdiction 
of the Commission over the parolee shall terminate no later than 
the date of the expiration of the maximum term or terms for which 
he was sentenced, except that-

[(1) such jurisdiction shall terminate at an earlier date to 
the extent provided under section 4164 (relating to mandatory 
release) or section 4211 (relating to early termination of parole 
supervision), and 

[(2) in the case of a parolee who has been convicted of a Fed
eral, State, or local crime committed subsequent to his release 
on parole, and such crime is punishable by a term of imprison
ment, detention or incarceration in any penal facility, the 
Commission shall determine, in accordance with the provisions 
of section 4214 (b) or (c), whether all or any part of the unex
pired term being served at the time of parole shall run concur
ently or consecutively with the sentence iInposed for the new 
offense, but in no case shall such service together with such 
time as the parolee has previously served in connection with 
the offense for which he was paroled, be longer than the maxi
mum term for which he was sentenced in connection with such 
offense. 
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[(c) In t~e case of any parolee found to have intentionally re
fused or faIled to respond t.o any reasonable request, order sum
mons, or warrant of the G(:)mmission or any member or' agent 
the!eof, th~ juris~iction of the Commission may be extended for the 
perIOd durIng whICh the parolee so refused or failed to respond. 

[(d) The parole of any parolee shall run concurrently with the 
period of parole or probation under any other Federal, State, or 
local sentence. 

[(e) The parole of any prisoner sentenced before June 29 1932 
shall be for the remainder of the term or terms specified in his sen~ 
tence, less good time allowances provided by law. 

[(f) Upon the termination of the jurisdiction of the Commission 
over any parolee, the Commission shall issue a certificate of dis
cI:arge to such parolee and to such other agencies as it may deter
mIne.] 

[§ 4211. Early termination of parole 

[(a). Upon its own ~otion or u:p~n request of the parolee, the 
CommIssIOn may termInate supervIsIOn over a parolee prior to the 
termination of jurisdiction under section 4210. 

[(b) ~NO years after each parolee's release on parole, and at 
least annually thereafter, the Commission shall review the status 
of the P!lrolee to determine the need for continued supervision. In 
calculating such two-year period there shall not be included any 
period of release on parole prior to the most recent such release 
nor any period served in confinement on any other sentence. ' 

.r(~)(1) Five years. after each parolee's release on parole, the Com
InissIOD; shall termInate ~upervision over such parolee unless it is 
determIned, aft~r a ~earIng .conducted in accordance with the pro
cedures prescribed. 111 sectIOn 4214(a)(2), that such supervision 
should not be terminat.ed because there is a likelihood that the pa
rolee will engage in conduct violating any criminal law. 

~(2) If supervision is not terminated under subparagraph (1) of 
thIS subsectIOn t~e par<;>lee may request a hearing annually there
after, a:r;d a hear~ng, With procedures as proyided in subparagraph 
(1) <;>f thIS subsec.tI?n shall be conducted with respect to such termi
nation of supervISIOn not less frequently than biennially. 

[(3) In calculating the five-year period referred to in subpara
graph (I)! there shall not be included any period of release on 

'1role prIOr to the most recent such release, nor any period served 
~ confinement on any other sentence.] 

[§ 4212. Aliens 

[When an alien pr~so?er subject to ~eportation becomes eligible 
for parole, t~e. CommISSIOn may authorIZe the release of such pris
oner on condItion that such person be deported and remain outside 
the United States. 

[Such prisoner when his parole becomes effective, shall be deliv
ered to the duly authorized immigratiou official for deportation.] 

[§ 4213. Summons to appear or warrant for retaking of parolee 
[(a). If. any parolee is alleged to have violated his parole, the 

CommISSIon may-
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[(1) summon such parolee to appear at a hearing conducted 
pursuant to section 4214; or . d d . 

[(2) issue a warrant and retake the parolee as proVI e In 

thiA~ec~~~mons or warrant issued under this secti~n shall be 
. [(bJ by lhe Commission as soon as practicable after ruscove') of 

:~}~~ ~o:t~ii~~tit~ =i n~~lb! ~ef:d~o:'t~f%::!; 
of such issuance, except that, in the case 0 any paro ee b 
with a criminal offense, issuance of a summons or warrant may e 

suspended pending disposition O~~hrs~~:Jg;~rsuant to this section 
[(c) Any summons or warra . . f 

hall rovide the parolee with wrItten notIce 0 - . d 
s p [(1) the condition.s of par?le he is alleged to have VIolate as 

provided under sectIOn 42~9, 
[(2) his rights under thIS chapter; and . 
[(3) the possible action which may be taken by the Commls-

[('d\0'Any officer of any Federal penal or cO.rr-:ctional institu'~h~' 
or any Federal officer authorized to s:~ve cd~::;r ~hl~e::c~~n Its 
the United States, to whomha warra~ byss~=king such parolee and 
delivered shall execute suc warran . . t 
returnin' him to the custody of the regional com~Is~Ioner, or 0 

the cust~dy of the Attorney General, if the CommISsIOn shall so 
direct.] 

[§ 4214. Revocation of parole 

[(a)(I) Except as provided in subsections (b) an? (c~2WY ~~llgb~ 
parole violator summ~ned or retaken under sectIOn s 

accorded lh~ OP!l~~~~;y t~~!~~ at or reasonably near the place 
of ~he) all~ged parole violation or arrest, without ';1nnecessary 
delay to determine if there is probable cause to behefie ~t h~ 
has violated a condition of his parole; and upohn C In . g. 0 

robable cause a digest shall be prepared by t e ommiSSIOn 
~etting forth in writing the factors consider~d and t~e reas~ns 
for the decision a copy of which shall be gIVen to t e paro. ee 
within a reason~ble period of time; except that after a firdI~g 
of probable c::~se ~he Commission may restore any paro ee 0 

parole superVISIon If: . . t 
[(i) continuation of revocation proceedIngs IS no war-

ranted; or d· f th evoca [(ii) incarceration of the parolee pen Ing ur er r -
tion proceedings is not warl·~ted b! th~ all~ged frequency 
or seriousness of such violat~on or VIol~tIOns" _ 

[(iii) the parolee is not hkely to fail to appear for fur 
ther proceedings; and . t h· If 

[(iv) the parolee does not constitute a danger 0 Imse 
or others. db.... h 

[(B) Upon a finding of probable cause un er su paragrap f 
(I)(A) a revocation hearing at or reaso?a~ly l!-e!r the place 0 

the aiIeged parole violation or arrest WIthIn SLXlIY day? of huch 
determination of probable cause except that a revocatIOn ear-

--------~-- --
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ing may be held at the same time and place set for the prelimi
nary hearing. 

{(2) Hearings held pursuant to subparagraph (1) of this subsec
tion shall be conducted by the Commission in accordance with the 
follOwing procedures: 

[(A) notice to the parolee of the conditions of parole alleged 
to have been violated, and the time, place, and purposes of the 
scheduled hearing; 

[(B) opportunity for the parolee to be represented by an at
torney (retained by the parolee, or if he is fmancially unable to 
retain counsel, counsel shall be provided pursuant to section 
3006A) or, if he so chooses, a representative as provided by 
rules and regulations, unless the parolee knowingly and intelli
gently waives such representation. 

[(C) opportunity for the parolee to appear and testify, and 
present witnesses and relevant evidence on his own behalf; and 

[(D) opportunity for the parolee to be apprised ni the evi
dence against him and, if he so requests, to confront and cross
examine adverse witnesses, unless the Commission specifically 
finds substantial reason for not so allowing. 

For the purposes of subparagraph (1) of this subsection, the Com
mission may subpena witnesses and -evidence, and pay witness fees 
as established for the courts of the United States. If a person re
fuses to obey such a subpena, the Commission may petition a court 
of the United States for the judicial district in which such parole 
proceeding is being conducted, or in which such person may be 
found, to request such person to attend, testify, and produce evi
dence. The court may issue an order requiring such person to 
appear before the Commission, when the court finds such informa
tion, thing, or testimony directly related to a matter with respect 
to which the O)mmission is empowered to make a determination 
under this section. Failure to obey such an order is punishable by 
such court as a contempt. All process in such a case may be served 
in the judicial district in which such a parole proceeding is being 
conducted, or in which such person may be found. 

[(b)(l) Conviction for a Federal, State, or local crime committed 
subsequent to release on parole shall constitute probable cause for 
purposes of subsection (a) of this section. In cases in which a parol
ee has been convicted of such a crime and is serving a new sen
tence in an institution, a parole revocation warrant or summons 
issued pursuant to section 4213 may be placed against him as a de
tainer. Such detainer shall be reviewed by -the Commission within 
one hundred and eighty days of notification to the Commission of 
placement. The parolee shall receive notice of the pending review, 
have an opportunity to submit a written application containing in
formation relative to the disposition of the detainer, and, unless 
waived, shall have counsel as provided in subsection (a)(2)(B) of this 
section to assist hinl in the preparation of such application. 

[(2) If the Commission determines that additional information is 
needed to review a detainer, a dispositional hearing may be held at 
the institution where the parolee is confined. The parolee shall 
have notice of such hearing, be allowed to appear and testify in his 
own behalf, and, unless waived, shall have counsel as provided in 
subsection (a)(2)(B) of this section. 
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[(3) Following the disposition review, the Commission may: 
[(A) let tbe detainer stand; or 
[(B) withdraw the detainer. 

[(c) Any alleged parole violator who is s~mmoned o~ reta~en by 
warrant under section 4213 who knowIngly and IntellIgently 
waives his right to a hearing under s~bsec~ion .(a) of this se~ti<?n, or 
who knowingly and intelligently.admlts vIOlatIOn. at a ~relIminary 
hearing held pursuant to subsectIOn (a)(I)(~) of t~llS sectIOn, or. who 
is retaken pursuant to subsection (b) of thIS sectIOn, shall r:ecelVe a 
revocation hearing within ninety da~s of the d:;tte ?f r~taklng. rr:he 
Commission may conduct such hearing at the InstitutIOn to WhICh 
he has been returned and the alleged parole violator shall have 
notice of such hearing: be allowed to appear and testify on. his own 
behalf and unless waived, shall have counselor another repre
sentative a; provided in subsection (a)(2)(B) of this section. 

[(d) Whenever a parolee is summoned or retaken pursuant to 
section 4213 and the Commission finds pursuant to the procedures 
of this secti~n and by a preponderance of the evidence tJ:ta~ the pa
rolee has violated a condition of his parole the CommIssIOn may 
take any of the following actions: 

[(1) restore the parolee to supervision; 
[(2) reprimand the parolee; 
[(3) modify the parolee's conditions of the parole; 
[(4) refer the parolee to a resi~ential co~m~n~ty treatment 

center for all or part of the remaInder of hIS orIginal sentence; 
or 

[(5) formally revoke parole or release as if on parole pllrsu-
ant to this title. 

The Commission may take any such action provided it ha~ taken. 
into consideration whether or not the parolee has been convICted of 
any Federal, State, or local crime subsequent to his ~ele~se on 
parole, and the seriousness thereof, or whether such ~ctI?n I~ war
ranted by the frequency or seriousness of the parolee s VIOlatIOn of 
amy other condition or conditions of his parole. . . 

[(e) The Commission shall furnish the parolee With a Written 
notice of its determination not later than twenty-one days, exclud
ing holidays, after the date of the revocation h~ar.ing. If parole is 
revoked, a digest shall be prepared by the CommIssIOn setting. forth 
in writing the factors considered and reasons for such action, a 
copy of which shall be given to the parolee.] 

I[§ 4215. Reconsideration and appeal 
[(a) Whenever parole release is de1:1ied under sect~on 4206, 

parole conditions are imposed or modified under sectIO!1 420~, 
parole discharge is denied ~nder section 4~11.(c~, or parole IS modI
fied or revoked under sectIOn 4214, the IndIVIdual to whom any 
such decision applies may have the decision reconsidt;re~ by sub
lnitting a written application to the regional .commissIOl~e~ n<?t 
later than thirty days following the date on which the deCISIOn IS 
rendered. The regional commissioner, upon ~eceipt. of.suc~ applica
tion, must act pursuant to rules an~ re~l~tIOns wI~~In thIrty days 
to reaffirm, modify, or reverse hIS orIginal deCISIon and shall 
inform the applicant in writing of the decision and the reasons 
therefor. 
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~(b) ~ny decision made pursuant to subsection (a) of this section 
WhICh IS advers~ t~ ~he applicant for reconsideration may be ap
p~al~d by s~ch IndIVIdual to the National Appeals Board by sub
~IttIng a wrltten. n?tice of appe!l~ not later than thirty days follow
Ing , the date on WhICh such deCISIOn is rendered. The National Ap
pea~s Board, upon receipt of the appellant's papers must act pursu
ant to rules and r:e~lations wit~in sixty days to ~eaffirm, modify, 
or reve!s.e the deCISIOn and shall Inform the appellant in writing of 
the deCISIOn and the reasons therefor. 

~(c) The Nat.ioI;tal Appeals Board may review any decision of a 
regional commISSIOner upon the written request of the Attorney 
Gener~l ~led not later than thirty days following the decision and, 
b~ J:I?aJo~Ity vote, shall reaffirm, modify, or reverse the decision 
WIthIn SIxty dar~ of the receipt of the Attorney General's request. 
The Board sh~l~ Inform. tht; Att0.r1:1ey General and the individual to 
whom the deCISIOn applIes In Writing of its decision and the reasons 
therefor.] 

[§ 4216. Young adult offenders 

. [In the case of a defe~dant ~ho has atpained his twenty-second 
bIrthday 1;mt ~as not atta~ned hIS twenty-sIXth birthday at the time 
of conVIctIOn, If, after taking. into consideration the previous record 
of phe defendant as to ~~l~nquency or criminal experience, his 
SOCIal background, capabIlIties, mental and physical health and 
such other factors as may be considered pertinent, the court' finds 
t~at there are reasonable grounds to believe that the defendant 
WIll be~efit from the treatment provided under the Federal Youth 
CorrectIOns Act (18 .l!.S.C., chap. 402) sentence may be imposed 
pursuant to the prOVISIOns of such Act.] 

[§ 4217. Warrants to retake Canal Zone parole violators 
[An officer of a Federal penal or correctional institution or a 

Fe~eral officer authorized to serve criminal process withi~ the 
UnIted States, to whom ~ warrant issued by the Governor of the 
Canal Zone for the retakIng of a parole violator is delivered shall 
e.xecute the warrant by taking the prisoner and holding him for de
lIvery to a representative of the Governor of the Canal Zone for 
return to the Canal Zone.] 

[§ 4218. Applicability of Administrative Procedure Act 
[(a) For purposes of the provisions of chapter 5 of title 5 United 

St~t~s C.ode, ?t-her th,~n sections 554, 555, 556, and 557, the Com
mISSIOn IS an agency as defined in such chapter. 

[(b) {) For pu:poses of. subsection (a) of this section, section 
553(b)(u)(A) of title 5, UnIted States Code relating to rulemaking 
sha}l be deemed not to include the phras~ "general statements of 
polIcy". 

[~c) To the extent that. actions of the Commission pursuant to 
sectIOn ~203(a)(l) ~re not In accord with the provisions of section 
553 of tItle, 5, UnIted ~t~tes Code, they shall be reviewable in ac
cor~ance WIth the prOVISIOns of sections 701 through 706 of title 5 
UnIted States Code. ' 

[(~) Actions. of the Commission' pursuant to paragraphs (1) (2) 
and (3) of sectIOn 4203(b) shall be considered actions committ~d t~ 
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agency discretion for purposes of section 701(a.)(2) of title 5, United 
States Code.] 

* * * * * * 

[CHAPTER 314-NARCOTIC ADDICTS 

[Sec. 
[4251. Definitions. 
[4252. Examination. 
[4253. Commitment. 
[ 4254. Conditional release. 
[4255. Supervision in the community.] 

[§ 4251. Definitions 

* 

[As used in this chapter- . 
[(a) "Addict" means any individual who habItually uses any nar

cotic drug as defined in section 102(16) of the Controlled Substances 
Act so as to endanger the public morals, health, safety, or welfar7, 
or who is or has been so far addicted to the u~e of such narcot~c 
drugs as to have lost the power of self-control With reference to hIS 
addiction. 1 t 1 ht r 

[(b) "Crime of violence" includes vo un ary mans aug e, 
murder, rape, mayhem, kidnap~ng, robbery,. burglary or hou~e
breaking in the nighttime, extortIOn accompanIed by tl;reB;ts of VIO
lence assault with a dangerous weapon or assault With Intent to 
com~it any offense punishable by imprisonment for more tl;an one 
year, arson punishable a.:' a felony, or an attempt or conspIracy to 
commit any of the foregOIng offenses. . . 

[(c) "Treatment" includes confinemen~ and treatmen~ In an ~n
stitution and under supervised aftercare In th7 commu~Ity and In
cludes, but is not limited ~o, medical,. educa~IOnal, sO~Ial, p.sycho
logical and vocational serVIces, corrective ana prev:enbve guIdance 
and tr~ining and other rehabilitative services deSIgned to protect 
the public a~d benefit the addict by eliminating his dep~ndence o~ 
addicting drugs, or by controlling his dependence, and hIS susceptI-
bility to addiction. .. 1 f th 

[(d) "Felony" includes any offense in VIol::t.tIOn of ~ aw 0 e 
United States classified as a felony under sectIOn 1 of.tItl~ 18 ?f the 
U ited State Code and further includes any offense In 'YIOlatIOn of 
a law of any State: any possession or territory of the UnIted States, 
the District of Columbia, the Canal Zone, or the Common,wealth of 
Puerto Rico, which at the time of the offense was classIfied. as a 
felony by the law of the place where that offense ,,:as commItted. 

[(e) "Conviction" and "convicted" me~n the fmal Judgment on a 
verdict or finding of guilty, a plea of guIlty, or a plea of nbolo con
tendere, and do not include a fin~ judgment ,,:hlCh has een ex
punged by pardon, reversed, set aSIde, or otherwIse rendered nuga-

tor{Cf) "Eligible offender" means any individual wl;o is convicted of 
an offense against the United States, but does ~ot mcl~de-

[(1) an offender who is convicted of a Crime of vI~lence .. 
[(2) an offender who is convicted of unlawfully Importing or 

selling or conspiring to import or sell a narcotic d~ug, unless 
the court determines that such sale was for the primary pur-
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pose of enabling the offender to obtain a narcotic drug which 
he requires for his personal use because of his addiction to 
such drug. 

[(3) an offender against whom there is pending a prior 
charge of a felony which has not been finally determined or 
who is on probation or whose sentence following conviction on 
such a charge, including any time on parole or mandatory re
lease, has not been fully served: Provided, That an offender on 
probation, parole, or mandatory release shall be included if the 
authority authorized to require his return to custody consents 
to his commitment. 

[(4) an offender who has been convicted of a felony on two 
or more prior occasions. 

[(5) an offender who has been committed under title I of the. 
Narcotic Addict Rehabilitation Act of 1966, under this chapter, 
under the District of Columbia Code, or under any State pro
ceeding because of narcotic addiction on three or more occas-

.sions.] 

[§ 4252. Examination 

[If the court believes that an eligible offender is an addict, it 
may place him in the custody of the Attorney General for an exam
ination to determine whether he is an addict and is likely to be re
habilitated through treatment. The Attorney General shall report 
to the court within thirty days; or any additional period granted by 
the court, the results of such examination and make any recom
mendations he deems desirable. An offender shall receive full 
credit toward the service of his sentence for any time spent in cus
tody for an examination.] 

[§ 4253. Commitment 

[(a) Following the examination provided for in section 4252, if 
the court deterlnines that an eligible offender is an addict and is 
likely to be rehabilitated through treatment, it shall commit him 
to the custody of the Attorney General for treatment under this 
chapter, except that no offender shall be committed under this 
chapter if the Attorney General certifies that adequate facilities or 
personnel for treatment are unavailable. Such commitment shall 
be for an indeterminate period of time not to exceed ten years, but 
in no event shall it exceed the maximum sentence that could other
wise have been imposed. 

[(b) If, following the examination provided for in section 4252, 
the court determines that an eligible offender is not an addict, or is 
an addict not likely to be rehabilitated through treatment, it shall 
impose such other sentence as may be authorized or required by 
law.] 

[§ 4254. Conditional release 

[An offender committed under section 4253(a) may not be condi
tionally released until he has been treated for six months following 
such commitment in an institution maintained or approved by the 
Attorney General for treatment. The Attorney General may then 
or at any time thereafter report to the Board of Parole whether the 
offender should be conditionally released under supervision. After 
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receipt of th~ Attorney General's report, and certification from the 
Surgeon General of the Public Health Service that the offender has 
made sufficient progress to warrant his conditional release uuder 
supervision, the Board may in its discretion order such a release. 
In determining suitability for release, the Board may make any in
vestigation it deems necessary. If the Board does not conditionally 
release the offender, or if a conditional release is revoked, the 
Board may thereafter grant a release on receipt of a further report 
from the Attorney General.] 

[§ 4255. Supervision in the community 
[An offender who has been conditionially released shall be 

under the jurisdiction of the United States Parole Commission as if 
on parole, pursuant to chapter 311 of this title. 

[The Director of the Administrative Office of the United States 
Courts may contract with any appropriate public or private agency 
or any person for supervisory aftercare of an offender. The Director 
may negotiate and award such contracts without regard to section 
3709 of the Revised Statutes (41 U.S.C. 5).] 

CHAPTER 315-DISCHARGE AND RELEASE PAYMENTS 

Sec. 
[4281. Discharge from prison.] [4281. Repealed.} 
4282. Arrested but unconvicted persons. 
[4283. Probation.] [4283. Repealed.] 
[4284. Advances for rehabilitation.] [4284. Repealed.} 
4285. Persons released pending further judicial proceedings. 

[§ 4281. Discharge from prison 
{A person convicted under the laws of the United States shall, 

upon discharge from imprisonment, or release on parole, be fur
nished with transportation to the place of conviction or bona fide 
residence within the United States at the time of his commitment 
or to such place within the United States as may be authorized by 
the Attorney General. 

[He shall also be furnished with such suitable clothing as may 
be authorized by the Attorney General, and, in the discretion of 
the Attorney General, an amount of money not to exceed $100.] 

* * * * * * * 
[§ 4283. Probation 

[A court of the United States when placing a defendant on pro
bation, may direct the United States marshal to furnish the de
fendant with transportation to the place to which the defendant is 
required to proceed under the terms of his probation, and, in addi
tion, may also direct the marshal to furnish the defendant with an 
amount of money, not to exceed $30, for subsistence expense to his 
destination. In such event, such expenses shall be paid by the mar
shal.] 

[§ 4284. Advances for rehabilitation 
[(a) The Attorney General, under such regulations as he pre

scribes, acting for himself or through such officers and employees 
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~s he d~signates, may use so much of the trust funds designated as 
CommIssary Funds, Federal Prisons" (31 U.S.C. 725s(22» as m 

be surplus to ?ther nee~s of the trust, to provide advance~ to rf:
on[(b) ai the Jlme of theIr release, as an aid ~o their rehabilitaBon. 

$150 n a yance made hereunder shall In no instance exceed 
h 11 ~xcept WIth the specific approval of the Attorney General and 

s ad' {? evd£ case be secured by the personal note of the pri~oner 
c~n 1 lOne 0 make repayment monthly when employed or other 
WIS~ possessed of funds, wit~ interest at a rate not to exdeed 6 per: 
ce~ urn per annum and subject to an agreement on the art of the 
prIsoner tha~ the fun~s so advanced shall be expended o~ly for the 
purposes. deSIgnated In the loan agreement. Repayments of rinciPdl and Interest shall be credited to the trust fund from whi~h th 
a vance was. made. Any unpaid principal or interest on 'd t e 
shall be conSIdered as a debt due the United States.] sal no e 

CHAPTER 317-INSTITUTIONS FOR WOMEN 
Sec. 
4321. Board of Advisers. 

§ 4321. Board of Advisers 

Fo?\ c~tizbens hof the U:nited States of prominence and distinction 
appOln e y t.e PreSIdent to serve without com ensat· fi' 
ijr1s d o~to~r yehars, ~ogether with the Attorney denerallO:J t~~ 

nI e a es, t e DIrector of the Bureau of Prisons and the 
Bardcin f~~h~ Federal ~eformatory for Women, shall constitute a 

oar 0 Vlsers of saId Federal Reformatory for Women which 
~~all. reco~mend ways and means for the discipline and training of 
[ e Inlma ]es'd' tO

h 
fit them for suitable employment upon their paro e or ISC arge. 

th Any pe~sond chosen to fill a vacancy shall be appointed only for 
e unexplre term of the citizen whom he shall succeed. 

CHAPTER 319-NATIONAL INSTITUTE OF CORRECTIONS 
Sec. 

4351. Establi~~r~e~~m~it:~::. ~~i~~~tigpoiftment Of. mDe!Dbers; comp~nsation; offi-
powers.l ' n 0 powers, lrector, appoIntment and 

4352. Authori~~ oftsInstitute; report to President and Congress' time' records of re-
~lpI~n ; access; scope of section. 1 " 

4353. AuthorIzation of appropriations. 1 

1 Section catchlines in analysis editorially supplied. 

§ 4351. Establishmen.t; Advisory Board; appointment of members. 
compensa!loD; officers; committees· delegation of 
powers; Director, appointment and po~ersl 

N (at~ Th1eIre It' ~t hereby establ~shed within the Bureau of Prisons a 
a IOna ns 1 ute of CorrectIons. 

C (b) Tpe ovehralll policy and operations of the National Institute of 
orrec IOns sal be under the supervision of an Advisor Board 

T.~e ~oard shall consist of sixteen members. The following ~ix indi~ 
VI ua s shall serve as members of the Commission ex officio: the 

1 Section catchline editorially supplied. 
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Director of the Federal Bureau of Prisons or his desigllee, the Ad
ministrator of the Law Enforcement Assistance Administration or 
his designee, Chairman of the United States [Parole Board] Sen
tencing Commission or his designee, the Director of the Federal Ju
dicial Center or his designee, the Associate Administrator for the 
Office of Juvenile Justice and Delinquency Prevention or his desig
nee and the Assistant Secretary for Human Development of the 
Department of Health, Education, and Welfare or his designee. 

* * * * * * * 
PART IV-CORRECTION OF YOUTHFUL OFFENDERS 

Chapter 
401. General provisions ............................................................................................... . 
[402. Federal Youth Corrections Act .......... 5005] [402. Repealed.} 
403. Juvenile delinquency ................. ,,, ...................................................................... .. 

CHAPTER 401-GENERAL PROVISIONS 

Sec. 
5001. Surrender to State authorities; expenses. 
5002. Advisory Corrections Council. 
5003. Custody of State offenders. 

* * * * 

§ 5002. Advisory Corrections Council 

* * * 

Sec. 
5001 
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There is hereby created an Advisory Corrections Council, com
posed of one United States circuit judge and two United States dis
trict judges designated from time to time by the Ch~ef Justice . of 
the United States, of one member, who shall be ChaIrman, deSIg
nated by the Attorney General, and, ex officio, of the Chairman of 
the [Board of Parole, the Chairman of the Youth Division,] 
United States Sentencing Commission, the Director of the Bureau 
of Prisons, and the Chief of Probation of the Administrative Office 
of the United States Courts. The Council shall hold stated meetings 
to consider problems of treatment and correction of all offenders 
against the United States and shall make such recommendations to 
the Congress, the President, the Judicial Conference of the United 
States, and other appropriate officials as may improve the adminis
tration of criminal justice and assure the coordination and integ;a
tion of policies respecting the disposition, treatment, and correctlOn 
of all persons convicted of offenses against the United States. It 
shall also consider measures to promote the prevention of crime 
and delinquency, suggest appropriate studies in this connection to 
be undertaken by agencies both public and private. The men1bers 
of the Council shall serve without compensation but necessary 
travel and subsistence expenses as authorized by law shall be paid 
from available appropriations of t4e Department of Justice. 

* * * * * * * 

[CHAPTER 402-FEDERAL YOUTH CORRECTIONS ACT 

[Sec. 
[5005. Youth correction deciqions. 
[5006. Definitions. 

\ 
[[5007 to 5009. Repealed.j 
[5010. Sentence. 
[5011. Treatment. 

525 

[5012. Certificate as to availability of facilities. 
[5013. Provision of facilities. 
[5014. Classification studies and reports. 
[5015. Powers of Director as to placement of youth offenders. 
[5016. Reports concerning offenders. 
[5017. Release of youth offenders. 
[5018. Revocation of Commission orders. 
[5019. Supervision of released youth offenders. 
[5020. Apprehension of released offenders. l 

[5021. Certificate setting aside conviction. 
[5022. Applicable date. 
[5023. Relationship to Probation and Juvenile Delinquency Acts. 
[5024. Where applicable. 
[5025. Applicability to the District of Columbia. 
[5026. Parole of other offenders not affected. 

[1 So in original. Item does not conform to section catchline. 

[§ 5005. Youth correction decisions 
[The Commission and, where appropriate, its authorized repre

sentatives as provided in section 4203(c), may grant or deny any ap
plication or recommendation for conditional release, or modify or 
revoke any order of conditional release, of any person sentenced 
pursuant to this chapter, and perform such other duties and re
sponsibilities as may be required by law. Except as otherwise pro
vided, decisions of the Commission shall be made in accordance 
with the procedures set out in chapter 311 of this title.] 

[§ 5006. Definitions 
[As used in this chapter-

[(a) "Commission" means the United States Parole Commis-
SlOn; 

[(b) "Bureau" means the Bureau of Prisons; 
[(c) "Director" means the Director of the Bureau of Prisons; 
[(d) "youth offender" means a person under the age of 

twenty-two years at the time of conviction; 
[(e) "committed youth offender" is one committed for treat

ment hereunder to the custody of the Attorney General pursu
ant to sections 5010(b) and 5010(c) of this chapter; 

[(f) "treatment" means corrective and preventive guidance 
and training designed to protect the public by correcting the 
antisocial tendencies of youth offenders; and 

[(g) "conviction" means the judgment on a verdict or finding 
of guilty, a plea of guilty, or a plea of nolo contendere.] 

[[§§ 5007 to 5009. Repealed. Pub. L. 94-233, § 5, Mar. J;;" 1976, 90 
Stat. 231]] 

[§ 5010. Sentence 

[(a) If the court is of the opinion that the youth offender does 
not need commitment, it may suspend the imposition or execution 
of sentence and place the youth offender on probation. 

[(b) If the court shall find that a convicted person is a youth of
fender, and the offense is punishable by imprisonment under appli
cable provisions of law other than this subsection, the court may, 
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.' f . . nment otherwise provided by law, 
in heu of the penhalt~:fi 0 dm~~I~~e custody of the Attorney G~ner:=tl 
sentence the yout 0 en ~r. t to this chapter until dIS
for treatment and SUp~~lSlOn Ppu:~.ri~~d in section 5017(c) of this 
chal'gpd by the CommIsSIon as 

ch~pt-'e~~~/::;~: h 11 fj d that the youth offender may ~ot. be 
[(~;) 1,; f.}.;e court. s a In atment b the CommIsSIon 

ab~;." 13~ ih::~'].ve m~lTI?-um ~e~efit f~~~f;~~ the dale of convi?tion it 
prl~)r :t() {he e~~~:t~~~a~tyS~ I!prisonment otherwise proVided by 
may, In leu 0 th fii d to the custody of the Attorney 
law, sentence the you 0 eh er. ion ursuant to this chapter for 
General for tre~tme~~ t nd s};e~~:hori~ed by law for the offense or 
any further prI~d ~e a ~t~:ls :onvicted or until discharged by the 
offenses 0 w lC.~ : .- t' 5017(d) of this chapter. 
Commi.ssion as proVl:~~ fin ~e~hl0tthe youth offender will not derive 

[(d) If the court s au. In a b t' (b) (c) then the court 
benetit from trtheatm.e~~ ~ff~~d; u~~e~O~ny o~~er ~pplicable" penal
may sentence e you 

ty t(~1~i~h~ court desires additional info~ma~io~n~ ;~d::~~b:e~ 
youth offender. will der~ve f~nte~~ ~~o:m:ftt~d to the custody of 
tions (b) or (c) It mayor er a. d t d t an appropriate 
the Attorney General for observW~~~~n a~ixt~ d;;': from the date of 
classification cent her °drd:=tt~encrper~od as the court may grant, the 
the order, or suc a Ilona . .] 
Commission shall report to the court Its findIngs. 

[§ 5011. Treatment . . 
[Committed youth offenders not con~itiona11y re~~as~e~~!~ ~~: 

der~o treat~e~t in instit~~io~ypS ~~ ~:ar= ::~:in~' scho?ls, hos-
curlty, or millimUln seCl;lrl Y , and other agencIes that 
pitals, farms, forestry. ard o~~~r c:Ft~:~tment The Director shall 
will pr?vide th~ essent~a v:rle l:saside and ad~pt institutions and 
from time to tune deslgna e, se ~rtment of Justice for treat-
agencies under the cOf-tr11 ~~c~~n~ti.lutions and agencies shall be 
ment. Insofar as prac lC: 'f . 'tted youth offenders, and such 
used only for treatmen 0 com~ted from other offenders, and 
youth offfenders'ttShdalyIOub:h ~~~~ers shall be segregated according 
classes 0 commi e 
to their needs for treatment.] 
[§ 5012. Certificate as to availability of facilities 

[No y<?uth offender, ~hall b~i~~:~i~~~llt~:~~~~:f~~o;:~~:a 
under thIS chaptertufntI~I~pe nd personnel have been provided.] 
adequate treatmen aCl 1 les a 

[§ 5013. Provison of facilities . . 
t t 'th ny appropriate publIc or prl-

[The Director may c~n rac WI a custod care, subsistence, 
vate a~ency not un~L~r ~:d c~~!r~!~~r o~h~ommitfe'd youth ?tffenders 
educatlOn, tre~thmen , b 'd from the appropriation for Support 
the cost of whlC rnay e pal 
of United States Prisoners".] 
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[§ 5·ti14. Classificati,on studies and reports 
['rhe Director shall provide classification centers and agencies. 

Every committed youth offender shall first be sent to a classifica
tion center or agency. The classification center or agency shall 
make a complete study of each committed youth offender, includ
ing a mental and physical examination, to ascertain his personal 
traits, his capabilities, pertinent circumstances of his school, family 
life, any previous delinquency or criminal experience, and any 
mental or physical defect or other factor contributing to his delin
quency. In the absence of exce{>tional circumstances, such study 
shall be completed within a period of thirty days. The agency shall 
promptly forward to the Director and to the Commission a report 
of its findings with respect to the youth offender and its recommen
dations as to his treatment. As soon as practicable after commit
Jiilent, the youth offender shall receive a parole interview.] 

[§ 5015. Powers of Director as to placement of youth offenders 
[(a) On receipt of the report and recommendations from the clas

sification agency the Director may-
[(1) recommend to the Commission that the committed 

youth offender be released conditionally under supervision; or 
[(2) allocate and direct the transfer of the committed youth 

offend.er to an agency or institution for treatment; or 
[(3) order the committed youth offender confined and afford

ed treatment under such conditions as he believes best de
signed for the protection of the public. 

[(b) The Director may transfer at any time a committed youth 
offender from one agency or institution to any other agency or in
stitution.] 

[§ 5016. Reports concerning offenders 
[The Director shall cause periodic examinations and reexamina

tions to be made of all committed youth offenders and shall report 
to the Commission as to each such offender as the Commission may 
require. United States probation officers and supervisory agents 
shall likewise report to the Commission respecting youth offenders 
under their supervision as the Commission may direct.] 

[§ 5017. Release of youth offenders 
[(a) The Commission may at any time after reasonable notice to 

the Director release conditionally under supervision a committed 
youth offender in accordance with the provisions of section 4206 of 
this title. When, in the judgment of the Director; a committed 
youth offender should be released conditionally under supervision 
he shall so report and recommend to the Commission. 

[(b) The Commission may discharge a committed youth offender 
unconditionally at the expiration of one year from the d'ate of con
ditional release. 

[(c) A youth offender committed under section 50IO(b) of this 
chapter shall be released conditionally under supervision on or 
before the expiration of four years from the date of his conviction 
and shall be discharged unconditionally on or before six years from 
the date of his conviction. 
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[(d) A youth offender committed under section ?0.10(c) of this 
chapter shall be released condition. ally und'er superYlslon not later 
than two years before the expiration. ~f the term Impos~d ~y the 
court. He may be discharged uncondltIOI1:ally at. ~he expIratIon of 
not less than one year from the date of hIS condItIonal refea~e. He 
shall be discharged unconditionally on or befor~ the expI:::'atIon of 
the maximum sentence imposed, computed unInterruptedly from 
the date of conviction. 

[(e) Commutation of sentence autho~ized by any ~ct of Congress 
shall not be granted as a matter of rIght to cOI?mltted youtI: of
fenders but only in accordance wi~h !ules prescrIbed by the DIrec
tor with the approval of the CommIsSIon.] 

[§ 5018. Revocation of Commission orders 
[The Commission may revoke or modify any of its previous 

orders respecting a committed youth offender except an order of 
unconditional discharge.] 
[§ 5019. Supervision of released youth offenders 

[Committed youth offenders permitted to remain at liberty 
under supervision or conditionally released shall b~ under the su
pervision of United States probation officers, supervIsory agents ap
pointed by the Attorney General, and voll!n~ary. supervIs~n.·y. agents 
approved by the Commission. The CommlsslO;n IS. authorIzed to en
courage the formation of voluntary orga~llZatIOns composed of 
members who will serve without compensatIOn ~s voluntary super
visory agents and sponsors. The powers .a~d dutIes of voluntary su
pervisoryagents and sponsor~ s~all be lImIted and defined by regu
lations adopted by the CommIssIon.] 

[§ 5020. Apprehension of released offenders 
[If at any time before the unconditioned discharge of a commit

ted youth offender, the Commission is of the opini~n th8;t s';1ch 
youth offender will be benefited by further t:eatme;nt In an mstItu
tion or other facility the Commission may dIrect hIS return. to cus
tody or if necessary may issue a warrant for the apprehensIOn and 
return to custody of such youthful offender and c~use such wa~rant 
to be executed by a United States probation offIcer, an apPOlnted 
supervisory agent, a United States marshal, or any officer of a Fed
eral penal or correctional. institution. Upon ret~rn to custody, su?h 
youth offiender shall be gIven a revocatIOn hearIng by the CommIs-
sion.] 
[§ 5021. Certificate setting aside conviction 

[(a) Upon the unconditional discharge .by ~he Commissiol! of a 
comrrlitted youth offende~ before the .explratIOn of the maxI?lum 
sentence imposed upon hIm, the convICtIOn shall be automatically 
set aside and the Commission shall issue to the youth offender a 
certificate to that effect. . 

[(b) Where a youth offender has been placed on probatIO~ .by the 
court, the court may thereafter, in its dis?retion;, uncondltIon~lly 
discharge such youth offe~der from pr?batIOn prIOr to the expl[a
tion of the maximum perIOd of probatIOn theret?fore fixed ~y ."he 
court, which discharge shall automatically set aSIde the convICtIOn, 
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and the court shall issue to the youth offender a certificate to that 
effect.] 

[§ 5022. Applicable date 
[This chapter shall not apply to any offense committed before 

its enactment.] 

[§ 5023. Relationship to Probation and Juvenile Delinquency Acts 
[(a) Nothing in this chapter shall limit or affect the power of 

any court to suspend the imposition or execution of any sentence 
and place a youth offender on probation or be construed in any 
wise to amend, repeal, or affect the provisions of chapter 231 of 

. this title or the Act of June 25, 1910 (ch. 433, 36 Stat. 864), as 
amended (ch. 1, title 24, of the D. of C. Code), both relative to pro
bation. 

[(b) Nothing in this chapter shaH be construed in any wise to 
amend, repeal, or affect the provisions of chapter 403 of this title 
(the Federal Juvenile Delinquency Act), or limit the jurisdiction of 
the United States courts in the administration and enforcement of 
that chapter except that the powers as to parole of juvenile delin
quents shall be exercised by the Division. 

[(c) Nothing in this chapter shall be construed in any wise to 
amend, repeal, or affect the provisions of the Juvenile Court Act of 
the District of Columbia (ch. 9, title 11, of the D. of C. Code).] 

[§ 5024. Where applicable 
[This chapter shall apply in the States of the United States and 

in the District of Columbia.] 

[§ 5025. Applicability to the District of Columbia . 
[(a) The Commissioner of the District of Columbia is authorized 

to provide facilities and personnel for the treatment and rehabilita
tion of youth offenders convicted of violations of any law of the 
United States applicable exclusively to the District of Columbia or 
to contract with the Director of the Bureau of Prisons for their 
treatment and rehabilitation, the cost of which may be paid from 
the appropriation for the District of Columbia. 

[(b) When facilities of the District of Columbia are utilized by 
the Attorney General for the treatment and rehabilitation of youth 
offenders convicted of violations of laws of the United States not 
applicable exclusively to the District of Columbia, the cost shall be 
paid from the "Appropriation for Support of United States Prison
ers". 

[(c) All youth offenders committed to institutions of the District 
of Columbia shall be under the supervision of the Commissioner of 
the District of Columbia, and he shall provide for their mainte
nance, treatment, rehabilitation, supervision, conditional release, 
and discharge in conformity with the objectives of this chapter.] 

[§ 5026. Parole of other offenders not affected 
[Nothing in this chapter shall be construed as repealing or 

modifying the duties, power, or authority of the Board of Parole, or 
of the Board of Parole of the District of Columbia, with respect to 
the parole of United States prisoners, or prisoners convicted in the 
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District of Columbia, respectively, not held to be committed youth 
offenders or juvenile delinquents.] 

CHAPTER 403-JUVENILE DELINQUENCY 

Sec. 
5031. Defmitions. . 
5032. Delinquency proceedings in district courts; transfer for criminal prosecutIon. 
5033. Custody prior to appearance before magistrate. 
5034. Duties of magistrate. 
5035. Detention prior to disposition. 
5036. Speedy trial. 
5037. Dispositional hearing. 
5038. Use of juvenile records. 
5039. Commitments. 
5040. Support. 
[5041. Parole.] [5041. Repealed.] . ., 
[5042. Revocation of parole or probatIon.] [5042. Revocatwn of Probatwn.} 

• * • • • • * 

§ 5037. Dispositional hearing 
. [(a) If a juvenile is adjudicated delinquent, a separate disposi

tional hearing shall be held no later than twen~y court days af~er 
trial unless the court has ordered further study In accordance With 
subsection (c). Copies of the presentence report shall be provided to 
the attorneys for both the juvenile and the Government a reason
able time in advance of the hearing. 

[(b) The court may suspend the adjudication of delinquency or 
the disposition of the delinquent on such conditions as it deems 
proper place him on probation, or commit him to the custody of 
the Attorney General. Probation, commitment, or commitme:r;t in 
accordance with subsection (c) shall not extend beyond the Juve
nile's twenty-first birthday or the maximum term which could 
have been imposed on an adult convicted of the same offense, 
whichever is sooner, unless the juvenile has attained his nine
teenth birthday at the time of disposition, in which case probation, 
commitment or commitment in accordance with subsection (c) 
shall not ex'ceed the lesser of two years or the maximum term 
which could have been imposed on an adult convicted of the same 
offense.] 

(a) If the court finds a juvenile to be a juvenile delinquent, .the 
court shall hold a disposition hearing concerning t~e aPI?roprla:te 
disposition no later than twenty court days after the juvem,le de17,n
quency hearing unless the court has ordered further study pursuant 
to subsection (e). After the disposition hearing, and after cOT1:Bidering 
any pertinent policy statements promulgated by the Sentenczng C?m
mission pursuant to 28 U.S. C. 994, the court may slfSP~nd the fmd
ings of juvenile delinquency, enter a~ order of res~ztu~wn pursl':a.nt 
to section 3556, place him on probatwn, or commzt hzm to offwzal 
detention. With respect to release or detention pending an appeal or 
a petition for a writ of certiorari after disposition, the court shall 
proceed pursuant to the provisions of chapter 207. 

(b) The term for which probation may be ordered for a juvenile 
found to be a juvenile delinc;.uent. may no~ extend- . 

(1) in the case of a juvenzle who lS less than ezghteen years 
old, beyond the lesser of-

.' 
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(A) the date when the juvenile becomes twenty-one years 
old,' or 

(B) the. maximum term that would be authorized by sec
tion 3561(b) if the juvenile had been tried and convicted as 
an adult; or 

(2) in the case of a juvenile who is' between eighteen and 
twenty-one years old, beyond the lesser of-

(A) three years; or 
(B) [he maximum term that would be authorized by sec

tion 3561(b) if the juvenile had been tried and convicted as 
an adult. 

The pror.-isions dealing with probation set forth in sections 3563 
3564, and 35t}5 are applicable to an order placing a juvenile on pro~ 
bation. 

(c) The term for which official detention may be ordered for a ju
venile found to be a juvenile delinquent may not extend-

(1) in the case of a juvenile who is less than eighteen years 
old,. beyond the lesser of-

(A) the date when the juvenile becomes twenty-one years 
old; or 

(B) the maximum term of imprisonment that would be 
authorized by section 3581(b) if the juvenile had been tried 
and convicted as an adult; or 

(2) in the case of a juvenile who is between eighteen and 
twenty-one years old-

(A) who if convicted as an adult would be convicted of a 
Class A, B, or C felony, beyond five years; or 

(B) in any other case beyond the lesser of-
(i) three years; or 
(ii) the maximum term of imprisonment that would 

be authorized by section 3581 (b) if the juvenile had 
been tried and convicted as an adult. 

[(c)](d) If the court desires more detailed information concern
ing an alleged or adjudicated delinquent, it may commit him, after 
notice and hearing at which the juvenile is represented by counsel, 
to the custody of the Attorney General for observation and study 
by an appropriate agency. Such observation and study shall be con
ducted on an out-patient basis, unless the court determines that in 
patient observation and study are necessary to obtain the desired 
i~forrnation. In the case of an alleged juvenile delinquent, inpa
tient study may be ordered only with the consent of the juvenile 
and his attorney. The agency shall make a complete study of the 
alleged or adjudicated delinquent to ascertain his personal traits 
his capabilities, his background, any previous delinquency or crimi~ 
nal experience, any mental or physical defect, and any other rele
vant factors. The Attorney General shall submit to the court and 
the attorneys for the juvenile and the Government the results of 
the study within thirty days after the commitment of the juvenile, 
unless the court grants additional time. 

* * * * * * * 
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[§ 5041. Parole 
[A iuvenile delinquent who has bee~ ~ommitted may ~e released 

on parole at any ti..."l1e under such· condItIOns and. regulatIOns as ~he 
United States Parole Commission deems proper In accordance Wlth 
the provisions in section 4206 of this title.] 

§ 5042. Revocation of [parole or] probation 
Any juvenile [parolee or] probati?ner shall be accorde~ notice 

and a hearing with counsel before hIS [parole or] probatIOn can 
be revoked. 

* * * * * * * 

FEDERAL RULES OF CRIMINAL PROCEDURE FOR THE 
UNITED STATES DISTRICT COURTS 

TABLE OF RULES 

* * * 
VII. Judgment: 

32. Sentence and Judgment: 
(a) Sentence: 

* * 

(1) Imposition of Sentence. 
(2) Notification of Right to Appeal. 

tb) Judgment: 
(1) In General. 
(2) Criminal Forfeiture. 

(c) Presentence Investigation: 
(1) When Made. 
(2) Report. 
(3) Disclosure. 

(d) Withdrawal of Plea of Guilty. 
(e) Probation. . 

32.1. Revocation or Modification of ProbatIon: 
(a) Revocation of Probation: 

(1) Preliminary Hearing. 
(2) Revocation Hearing, 

(b) Modification of Probation. 
33. New Trial. 
34. Arrest of Judgment. 
[35. Correction or Reduction of Sentence: 

[(a) Correction of Sentence. 
[(b) Reduction of Sentence.] 

35. Correction of Sentence: 

* 

(aJ Correction of a Sentence on Remand .. 
(b) Correction of Sentence for Changed Ctrcumstances. 

* * * * * 
VIU. Appeal: 

~ 37. Abrogated. . . 
[38. Stay of Execution, and-Relief Pendmg ReVIew: 

[(a) Stay of Rxecution: 
[(1) Death. 
[(2) Imprisonment. 
[(3) Fine. 
[(4) Probation. 

[(b), (c) Abbrogated.] 
38. Stay of Execution. 

(a) Death. 
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(c) Fine. 

* 

* 

(d) Probation. .' . . . 
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(f) Disabilities. 

* • • • • 

VII. JUDGMENT 

Rule 32. Sentence and Judgment 

(a) Sentence. 

* * • 

[(1) IMPOSITION OF SENTENCE.-Sentence shall be imposed with
out unreasonable delay. Before imposing sentence, the court shall 
afford counsel run opportunity to speak on behalf of the defendant 
and shall address the defendant personally and ask him if he 
wishes to make a statement in his own behalf and to present any 
information in mitigation of punishment. The attorney for the gov
ernment shall ha.ve an equivalent opportunity to speak to the 
court.] 

(1) IMPOSITION OF' SENTENcE.-Sentence shall be imposed without 
unnecessary delay, but the court may, upon a motion that is jointly 
filed by the defendant and by the attorney for the Government and 
that asserts a factor important to the sentencing determination is 
not capable of being resolved at that time, postpone the imposition 
of sentence for a reasonable time until the factor is capable of being 
resolved. Prior to the sentencing hearing, the court shall provide the 
counsel for the defendant and the attorney for the Government with 
notice of the probation officer's determination, pursuant to the pro
visions of subdivision (cX2)(B), of the sentencing classifications and 
sentencing guideline range believed to be applicable to the case. At 
the sentencing hearing, the court shall afford the counsel for the de
fendant and the attorney for the Government an opportunity to com
ment upon the probation officer's determination and on other mat
ters relating to the appropriate sentence. Before imposing sentence, 
the court shall also-

(AJ determine that the defendant and his counsel have had 
the opportunity to read and discuss the presentence investiga
tion report made available pursuant to subdivision (c)(3J(A) or 
summary thereof made available pursuant to subdivision 
(c)(3)(BJ; 

(B) afford 'counsel for the defendant an opportunity to speak 
on behalf of the defendant; and 

(CJ address the defendant personally and ask him if he 
wishes to make a statement in his own behalf and to present 
any information in mitigation of the sentence. 

The attorney for the Government shall have an equivalent opportu
nity to speak to the court. Upon a motion that is jointly filed by the 
defendant and by the attorney for the Government, the court may 
hear in camera such a. statement by the defendant, counsel for the 
defendant, or the attorney for the Government. 

(2) NOTIFICATION OF RIGHT TO ApPEAL.-After imposing sentence 
in a case which has gone to trial on a plea of not guilty, the court 
shall advise the defendant of his right to appeal, including any 
right to appeal the sentence~ and of the right of a person who is 
unable to pay the cost of an appeal to apply for leave to appeal in 
forma pauperis. There shall be no duty on the court to advise the 
defendant of any right of appeal after sentence is imposed follow-
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ing a plea of guilty or nolo contendere, except that the court shall 
advise the defendant of any right to appeal his sentence. If the de
fendant so requests, the clerk of the court shall prepare and file 
forthwith a notice of appeal on behalf of the defendant. 

* * * * * * * 
(c) Presentence Investigation . 

(1) WHEN MADE.- [The probation service of the court shall make 
a presentence investigation and report to the court before the im
position of sentence or the granting of probation unless, with the 
permission of the court, the defendant waives a presentence inves
tigation and report, or the court finds that there is in the record 
information sufficient to enable the meaningful exercise of sentenc
ing discretion, and the court explains this finding on the record.] 
A probation officer shall make a presentence investigation and 
report to the court before the imposition of sentence unless the court 
finds that there is in the record information sufficient to enable the 
meaningful exercise of sentencing authority pursuant to 18 U.S. C. 
3553, and the court explains this finding on the record. 

The report shall not be submitted to the court or its contents dis
closed to anyone unless the defendant has pleaded guilty or nolo 
contendere or has been found guilty, except that a judge may, with 
the written consent of the defendant, inspect a presentence report 
at any time. 

[(2) REPORT.-The report of the presentence investigation shall 
contain any prio!' criminal record of the defendant and such infor
mation about his characteristics, his financial condition and the 
circumstances affecting his behavior as may be helpful in imposing 
sentence or in granting probation or in the correctional treatment 
of the defendant, and such other information as may be required 
by the court.] 

(2) REPORT. -The report of the presentence investigation shall con
tain-

(A) information about the history and characteristics of the 
defendant, including his prior criminal record, if any~ his fi
nancial condition, and any circumstances affecting his behavior 
that may be helpful in imposing sentence or in the correctional 
treatment of the defendant; 

(B) the classification of the offense and of the defendant 
under the categories established by the Sentencing Commission 
pursuant to section 994(a) of title 28~ that the probation officer 
believes to be applicable to the defendant's case; the kinds of 
sentence and the sentencing range suggested for such a category 
of offense committed by such a category of defendant as set 
forth in the guidelines issued by the Sentencing Commission 
pursuant to 28 U.S.c. 994(a)(l); and an explanation by the pro
bation officer of any factors that may indicate that a sentence 
of a different kind or of a different length than one within the 
applicable guideline would be more appropriate under all the 
circumstances; 

(C) any pertinent policy statement issued by the Sentencing 
Commission pursuant to 28 U.S.C. 994(a)(2); 

--~---------~ 
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(D) verified information stated in a nonargumentative style 
containing an assessment of the financial~ social~ psychological~ 
and medical impact upon, and cost to, any individual against 
whom the offense has been committed; 

(E) unless the court orders otherwise, information concerning 
the nature and extent of non prison programs and resources 
available for the defendant,' and 

(F) such other information as may be required by the court. 
(3) DISCLOSURE.-

(A) At a reasonable time before imposing sentence the court 
shall permit the defendant and his counsel to read the report 
of the presentence investigation [exclusive of any recommen
dation as to sentence], including the information required by 
subdivision (c)(2) but not including any final recommendation as 
to sentence~ but not to the extent that in the opinion of the 
court the report contains diagnostic opinions which, if dis
closed, might seriously disrupt a program of rehabilitation; or 
sources of information obtained upon a promise of confidential
ity; or any other information which, if disclosed, might result 
in harm, physical or otherwise, to the defendant or other per
sons. The court shall afford the defendant and his counsel an 
opportunity to comment on the report and, in the discretion of 
the court, to introduce testimony or other information relating 
to any alleged factual inaccuracy contained in it. 

* * * * * * 
(D) If the comments of the defendant and his counselor testi

mony or other information introduced by them allege any fac
tual inaccuarcy in the presentence investigation report or the 
summary of the report or P~:-lf't thereof, the court shall, as to 
each matter controverted, make (i) a finding as to the allega
tion, or (ii) a determjnation that no such finding is necessary 
because the matter controverted will not be taken into account 
in sentencing. A written record of such findings and determa
tions shall be appended to and accompany any copy of the pre
sentence investigation report thereafter made available to the 
Bureau of Prisons [or the Parole Commission] . 

* * * * * * 
(F) The reports of studies and recommendations contained 

therein made by the Director of the Bureau of Prisons [or the 
Parole Commission pursuant to 18 U.S.C. §§ 4205(c), 4252, 
5010(e), or 5037(c)] pursuant to 18 U.S.C. § 3552(b) shall be con
sidered a presentence investigation within the meaning of sub
division (c)(3) of this rule. 

(d) PLEA WITHDRAWAL.-If a motion for withdrawal of a plea of 
guilty or nolo contendere is made before sentence is imposed, [im
position of sentence is suspended, or disposition is had under 18 
U.S.C. § 4205(c),] the court may permit withdrawal of the plea 
upon a showing by the defendant of any fair and just reason. At 
any later time, a plea may be set aside only on direct appeal or by 
motion under 28 U.S.C. § 2255. 

* * * * * * * 
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[Rule 35. Correction or Reduction of Sentence 
[(a) CORRECTION OF SENTENCE.-The court may correct an illegal 

sentence at any time and may correct a sentence imposed in an il
legal manner within the time provided herein for the reduction of 
sentence. 

[(b) REDUCTION OF SENTENCE.-The court may reduce a sentence 
within 120 days after the sentence is imposed, or within 120 days 
after receipt by the court of a mandate issued upon affirmance of 
the judgment or dismissal of the appeal, or within 120 days after 
entry of any order or judgment of the Supreme Court denying 
review of, or having the effect of upholding, a judgment of convic
tion. The court may also reduce a sentence upon revocation of pro
bation as provided by law. Changing a sentence from a sentence of 
incarceration to a grant of probation shall constitute a permissible 
reduction of sentence under this subdivision.] 

Rule 35. Correction of Sentence 
(a) CORRECTION OF A SENTENCE ON REMAND.--The court shall cor

rect a sentence that is determined on appeal under 18 u.s.e 371;,2 to 
have been imposed in violation of law, to have been imposed as a 
result of an incorrect application of the sentencing guidelines, or to 
be unreasonable, upon remand of the case to the court-

(1) for imposition of a sentence in accord with the findings of 
the court of appeals; or 

(2) for further sentencing proceedings if, after such proceed
ings, the court determines that the original sentence was incor
rect. 

(b) CORRECTION OF SENTENCE FOR CHANGED CIRCUMSTANCES.
The court, on motion of the government, may within one year after 
the imposition of a sentence, lower a sentence to reflect a defend
ant's subsequent, substantial assistance in the investigation or pros
ecution of another person who has committed an offense, to the 
extent that such assistance is a factor in applicable guidelines or 
policy statements issued by the Sentencing Commission pursuant to 
28 U.S.C. 991;,(a). 

* * * * * * 
VIII. APPEAL 

* * * * * * 
Rule 38. Stay of execution [, and Relief Pending Review] 
[(a) STAY OF EXECUTION.] 

* 

* 

[1] (a) DEATH.-A sentence of death shall be stayed if an 
appeal is taken from the conviction or sentence. 

[2] (b) IMPRISONMENT.-A sentence of imprisonment shall be 
stayed if an appeal is taken from the conviction or sentence and the 
defendant is released pending disposition of appeal pursuant to 
Rule 9(b) of the Federal Rules of Appellate Precedure. If not 
stayed, the court may recommend to the Attorney General that the 
defendant be retained at, or transferred to, a place of confinement 
near the place of trial or the place where his appeal is to be heard, 
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for a period reasonably necessary to permit the defendant to assist 
in the preparation of his appeal to the court of appeals. 

[3] (c) FINE.-A sentence to pay a fine [or a fine and costs], if 
an appeal is taken, may be stayed by the district court or be the 
court of appeals upon such terms as the court deems proper. The 
court may require the defendant pending appeal to deposit the 
whole or any part of the fme [and costs] in the registry of the 
district court, or to give bond for the payment thereof, or to submit 
to an examination of assets, and it may make any appropriate 
order to restrain the defendant from dissipating his assets. 

[(4) PROBATION.-An order placing the defendant on probation 
may be stayed if an appeal is taken. If not stayed, the court shall 
specify when the term of probation shall commence. If the order is 
stayed the court shall fix the terms of the stay.] 

(d) PROBATION.-A sentence of probation may be stayed if an 
appeal from the conviction or sentence is taken. If the sentence is 
stayed, the court shall fix the termc: of the stay. 

[(b) [Abrogated]] 
[(c) [Abrogated]] 
(e) CRIMINAL FORFEITURE, NOTICE TO VICTIMS, AND RESTITU

TION.-A sanction imposed as part of the sentence pursuant to 18 
U.S.C. 3551;" 3555, or 3556 may, if an appeal of the conviction or sen
tence is taken, be stayed by the district court or by the court of ap
peals upon such terms as the court finds appropriate. The court may 
issue such orders as may be reasonably necessary to ensure compli
ance with the sanction upon disposition of the appeal, including the 
entering of a restraining order or an injunction or requiring a de
posit in whole or in part of the monetary amount involved into the 
~'egistry of the district court or execution of a performance bond. 

(fJ DISABILITIES.-A civil or employment disability arising under 
a Federal statute by reason of the defendant's conviction or sen
tence, may, if an appeal is taken, be stayed by the district court or 
by the court of appeals upon such terms as the court finds appropri
ate. The court may enter a restraining order or an injunction, or 
take any other action that may be reasonably necessary to protect 
the interest represented by the disability pending disposition of the 
appeal. 

* * * * * * * 

IX. SUPPLEMENTARY AND SPECIAL PROCEEDINGS 

Rule 40. Commitment to Another District 
(a) ApPEARANCE BEFORE FEDERAL MAGISTRATE.-* * * 

* * * * * 
(d) ARREST OF PROBATIONER.-If a person is arrested for a viola

tion of his probation in a district other than the district having 
probation jurisdiction, he shall be taken without unnecessary delay 
before the nearest available federal magistrate. The federal magis
trate shall: 
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(1) Proceed under Rule 32.1 i~ ju~isdiction over the 19Obutkocf 
er is transferred to that dIstrict pursuant 0 ••• 

§ [3653] 3605; 

* * * * * * * 

RULE 54. ApPLICATION AND EXCEPTION 

* * * * * * * 
T * * * (c) ApPLICATION OF ERMS.-

* * * * * * * 
" d 1 .' trate" means a United Stats~ ~agistrate as de-
Fe. er28 uarc §§ 631-639 a judge of the UnIted States or a!l-

~ilie! J~dge o~ j~~icial office; sP~cific~lY Cmpo~~~:afth ~;~~:r~~ 
~icc;, ~~ th: rii~[:;~:~f °cor~:bi:'°fo' ;erlorC:: function to which a 
particular rule relates. ft' 

"Grade" includes the issue whether, for the purp?ses h lec lOnf 3571 (Sentence of Fine), a misdemeanor resulted l,n t e oss 0 

h~~~d~~f~f the United States" includes a judge of a district court, 
court of appeals, or the Supreme Court. 

* * * * * * * 
["Petty offense" is defmed in 18 U.S.C. [§ 1(3).] . Ii 
"Petty offense" means a class B or C misdemeanor or an l,n rac-

tion. 

* * * * * * * 

COMPREHENSIVE DRUG ABUSE PREVENTION AND 
CONTROL ACT OF 1970 

PUBLIC LAW 91-513; 84 STAT. 1236 

* * * * * * 

TITLE I1--CONTROL AND ENFORCEl'tlENT 

PAR'!' D-OFFENSES AND PENALTIES 

Sec. 401. Prohibited acts A-penal~es. 

* 

Sec. 402. Prohibited acts B-penalt~es. 
Sec. 403. Prohibite~ acts. C-lPenaltIesss'ion' conditional discharge and expunging of 
Sec. 404. Penalty .lor Simp e p{)sse , 

records for first offense. 
Sec. 405. Distribution to per~ons under age twenty-on,~. 
Sec. 406. Attempt and conSpIracy. 
Sec. 407. Additional penalties. . 
Sec 408 Continuing criminal enterprlSe. . 
[S~c. 409. Danger?us special dru~ o!fender sentencmg.] 
Sec 410 InformatIOn for sentencmg. . . 
Sec: 411: Proceeclings to establish previous conVIctIOns. 

... ... '" '" '" '" '" 

TITLE III-IMPORTATION AND EXPORTATION; 
AMENDMENTS AND REPEALS OF REVENUE LAWS 

'" '" '" '" 
'" 

__ ~ __ ~-------------- .~ ___ .. c _______ ----_--
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PART A-IMPORTATION AND EXPORTATION 

'" '" '" '" '" '" ... 

Sec. 1010. ProhiBited acts A-penalties. 
Sec. 1011. Prohibited acts B-penalties. 
Sec. 1012. Second or subsequent offenses. 
Sec. 1013. Attempt and conspiracy. 
Sec. 1014. Additional penalties. 
Sec. 1015. Applicability of part E of title n. 
Sec. 1016. Authority of Secretary of Treasury. 

'" ... ... ... ... ... ... 

PART D-OFFENSES AND PENALTIES 

PROHIBITED ACTS A-PENALTIES 

SEC. 401. (a) Except as authorized by this title, it shall be unlaw
ful for any person knowingly or intentionally-

* * * * * * * 
(b) Except as otherw~se provided in section 405, any person who 

violates subsection (a) of this section shall be sentenced as follows: 
(1) (A) In the case ofa controlled substance in schedule I or 

II which is a narcotic drug, such person shall be sentenced to a 
term of imprisonment of not more than 15 years, a fine of not 
more than $25,000, or both. If any person commits such a viola
tion after one or more prior convictions of him for an offense 
punishable under this paragraph, or for a felony under any 
other provision of this title or title III or other law of the 
United States relating to narcotic drugs, marihuana, or depres
sant or stimulant substances, have become fmal, such person 
shall be sentenced to a term of imprisonment of not more than 
30 years, a fme of not more than $50,000, or both. [Any sen
tence imposing a term of imprisonment under this paragraph 
shall, in the absence of such a prior conviction, impose a spe
cial parole term of at least 3 years in addition to such term of 
imprisonment and shall, if there was such a prior conviction, 
impose a special parole term of at least 6 years in addition to 
such term of imprisonment.] 

(B) In the case of a controlled substance in schedule I or II 
which is not a narcotic drug or in the case of an controlled sub
stance in schedule III, such person shall be sentenced to a term 
of impl'isonment of not more than 5 years, a fine of not more 
than $15,000, or both. If any person comm~ts such a violation 
after one or more prior convictions of him for an offense pun
ishable under this paragraph, or for a felony under any other 
provision of this title or title III or other law of the United 
States relating to narcotic drugs, marihuana, or depressant or 
stimulant substances, have become final, such person shall be 
sentenced to a term of imprisonment of not more than 10 
years, a fine of not more than $30,000, or both. [Any sentence 
imposing a term of imprisonment under this paragraph shall, 
in the absence of such a prior conviction, impose a special 
parole term of at least 2 years in addition to such term of im
prisonment and shall, if there was such a prior conviction, 
impose a special parole term of at least 4 years in addition to 
such term of imprisonment,] 



\ 

----~ --~- ----- -----~--- -----~-------------

540 

(2) In the case of a controlled substance in schedule IV, such 
person shall be sentenced to a term of imprisonment of not 
more than 3 years, a fine of not more than $10,000, or both. If 
any person commit.s such a violation after one or more prior 
convictions of him for an offense punishable under this para
graph, or for a felony under any other provision of this title or 
title III or other law of the United States relating to narcotic 
drugs, marihuana, or depressant or stimulant substances, have 
become final, such person shall be sentenced to a term of im
prisonment of not nlOre than 6 years, a fine of not more than 
$20,000, or both. [Any sentence imposing a term of imprison
ment under this paragraph shall, in the absenee of such a 
prior conviction, impose a special parole term of at least one 
year in addition to such term of imprisonment and shall, if 
there w~.s such a prior conviction, impose a special parole term 
of at least 2 years in addition to such term of imprisonment.] 

* * * * * * * 
(4) Notwithstanding paragraph (1)(B) of this subsection, any 

person who violates subsection (a) of this section by distribut
ing a small amount of marihuana for no remuneration shall be 
treated as provided in [subsections (a) and (b) of] section 404 
and section 3607 of title 18, United States Code. 

(5) Notwithstanding paragraph (1)(B) of this subsection, any 
person who violates subsection (a) of this section by manufac
turing, distributing, dispensing, or possessing with intent to 
manufacture, distribute, or dispense, except as authorized by 
tllis subchapter, phencyclidine (as defined in section 830(c)(2) of 
this title) shall be sentenced to a term of imprisonment of not 
more than 10 years, a fine of not more than $25,000, or both. If 
any person commits such a violation after one or more prior 
convictions of him for an offense punishable under paragraph 
(1) of this paragraph, or for a felony under any other provision 
of this subchapter or subchapter II of this chapter or other law 
of the United States relating to narcotic drugs, marihuana, or 
depressant or stimulant substances, have become final, such 
person shall be sentenced to a term of imprisonment of not 
more than 20 years, a fine of not more than $50,000, or both. 
[Any sentence imposing a term of imprisonment under this 
paragraph shall, in the absence of such a prior conviction, 
impose a special parole term of at least 2 years in addition to 
such term of imprisonment and shall, if there was such a prior 
conviction, impose a special parole term of at least 4 years in 
addition to such term of imprisonment.] 

* * * * * * * 
[(c) A special parole term imposed under this section or section 

405 may be revoked if its terms and conditions are violated. In such 
circumstances the original term of imprisonment shall he increased 
by the period of the special parole term and the resulting new term 
of imprisonment shall not be diminished by the time which was 
spent on special parole. A person whose special parole term has 
been' revoked may be required to serve all or part of the remainder 
of the new term of imprisonment. A special parole term provided 
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f?r in this section or section 405 shall be in addition to, and not in 
lIeu of, any other parole provided for by law.] 

* * * * * * * 
.PENALTY FOR SiMPLE POSSESSION; CONDITIONAL DISCHARGE AND 

EXPUNGING OF RECORDS FOR FIRST OFFENSE 

. SEC .. 404. [(a)] It shall be unlawful for any person knowingly or 
IntentIal~y to p.ossess a controlled substance unless such substance 
was obtaIned. ~Irectly, o~ purs';1ant. to a valid prescription or order, 
from .a practItIOner, whIle actIng In the course of his professional 
practIce, or except as otherwise authorized by this title or title III. 
~ny per~on 'Yho violates this subsection shall be sentenced to a 
ternl of Iml?r!sonment of not more than one year, a fine of not 
more tha~ <1>5,000,. or. both, except that if he commits such offense 
after a pnor convICtIOn or convictions under this subsection have 
become final, he shall be sentenced to a term of imprisonment of 
not more than 2 years, a fine of not more t.han $10,000, or both. 

. [(b~ (1) If any.person who has not previously been convicted of 
v.IOlatIng. subsectIOn (a) of this section, any other provision of this 
tItle o~ title III, or ~ny other law of the United States relating to 
~arcotIc dr,,!-gs, marIh~am:~, or depressant or stimulant substances, 
IS . found guIlty of a vIOlatI?n of subsection (a) of this section after 
~rIal or upon a. plea of g~lllty, the court may, without entering a 
Judgment of .gullty and With .the consent of such person, defer fur
ther 'p~oceedll~ga and plac.e hIm on probation upon such reasonable 
condItIons as It may requIre a~d for such period, not to exceed one 
year, as t~e court may prescrIbe. Upon violation of a condition of 
the probatIon, t~e court. may enter an adjudication of guilt and pro
ce~d as otherwIs~ provId~d. The court may, in its discretion, dis
mISS t~e proceedIngs ag~ns~ such person and discharge him from 
probatIOn befor~ the exp~ratIon of ~he maximu~ period prescribed 
for such person's prob~tIOn, If dUring the perIod of his probation 
such person do.es ~ot VIolate any ?f the conditions of the probation, 
then upon e~pIr~tIOn of such perIOd the court shall discharge such 
pe.rson and dISIn:ISS the pr.oceedings against him. Discharge and dis
mI~sal under thIS su~sectIOn shall be without court adjudication of 
gUIlt, but a nonpublIc record thereof shall be retained by the De
partme~t. of Justice solely for the purpose of use by the courts in 
determInIn~ whether or. not, in. subsequent proceedings, such 
person qualIfies under thIS subsectIOn. Such discharge or dismissal 
s~all .n.o~ be. deemed a conviction for purposes of disqualifications or 
dIsabIlIties Imposed by law upon conviction of a crime (including 
tl:Ie ,Penalties prescribed under this part for second subsequent con
vI~hons). or for any other purpose. Discharge and dismissal under 
thIS s~ctIOn may o~cur: only once with respect to any person. 

[(?) Upon .the dI~mIssal of such person and discharge of the pro
ceedIngs. agaInst him under paragraph (1) of this subsection, such 
person, If he was not over twenty-one years of age at the time of 
the offe~se, may apply to the court for an order to expunge from 
all offiCIal records (other than the nonpublic records to be retained 
by t~e Depar~ment of ~us~ice under paragraph (1)) all recordation 
rel.atIng to h~s ~rrest, Indl~tment or information, trial, finding of 
guIlty, and dhsmlssal and dIscharge pursuant to this section. If the 
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court determines, after hearing, that such person was dismissed 
and the proceedings against him discharged and that he was not 
over twenty-one years of age at the time of the offense, it shall 
enter such order. The effect of such order shall be to restore such 
person, in the contemI?lat~on of the' l~w, to t~e status he occupied 
before such arrest or IndIctment or InformatIOn. No person as to 
whom such order has been entered shall be held thereafter under 
any provision of any law to be ~ilty. of prejury ~r otherwise giving 
a false statement by reason of hIS faIlures to reCIte or acknowledge 
such arrest, or indictment or information, or trial in response to 
any inquiry made of him for any purpose.] 

DISTRIBUTION TO PERSONS UNDER AGE TWENTY-ONE 

SEC. 405. (a) Any person at least eighteen years of age who vio
lates section 401(a)(l) by distributing a controlled substance to a 
person under twenty-one years of age is (e~cept. as provided in sub
section eli) (punishable by [(1)] a term of H1.lpriSonment, or a fme, 
or both, up to twice that authorized by s~ction 401(b~ [, and (2) at 
least twice any special parole term authOrized by section 401(b), for 
a first offense involving the same controlled substance and sched-
ule]. . 

(b) Any person at least eighteen years of age who violates section 
401(a)(I) by distributing a controlled .substan~e ~o a person .u~der 
twenty-one years of age. after. a prIor convICb?n or convICtIOns 
under subsection (a) of thIS section (or under sectIOn 303(b)(2) of the 
Federal Food, Drug, and Cosmetic Act as in effect prior to ~he ef
fective date of section 701(b) of this Act) have become final, IS pun
ishable by [(1)] a term of imprisonment, or a fine, or both, up to 
three times that authorized by section 401(b) [, and (2) at least 
three times any special parole term authorized by section 401(b), 
for a second or subsequent offense involving the same controlled 
substance and schedule]. 

* *' * * * * * 

CONTINUING CRIMINAL ENTERPRISE 

SEC. 408. (a)(l) Any person who engages in 3: con~inuing crimi~al 
enterprise shall be sent.enced to a term of ImprIsonment whIch 
may not be less than 10 years and which may be up to life impris
onment to a fme of not .more than $100,000, and to the forfeiture 
prescribed in paragraph (2); exce~t that if ~ny pers~n engages ~n 
such activity after one or more prior convICtions of hlID under t~~llS 
section have become final, he shall be sentenced to a term of Im
prisonment which may not be less than 20 years and which may be 
up to life imprisonment, to a fine of not more than $200,000, and to 
the forfeiture prescribed in paragraph (2). . 

(2) Any person who is convicted under paragraph (1) of enga&mg 
in a continuing criminal enterprise shall forfeit to the Unlted 
States-

* * * * * * * 
(c) In the case of any sentence imposed under this section, impo

sition or execution of such sentence shall not be suspended, proba
tion shall not be granted, [and section 4202 of title 18 of the 
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United States Code] and the Act of July 15, 1932 (D.C. Code, secs. 
24-203-24-207), shall not apply. 

[DANGEROUS SPECIAL DRUG OFFENDER SENTENCING 

[SEC. 409. (a) Whenever a United States attorney charged with 
the prosecution of a defendant in a court of the United States for 
an alleged felonious violation of any provision of this title or title 
III committed when the defendant was over the age of twenty-one 
years has reasons to believe that the defendant is a dangerous spe
cial drug offender such United States attorney, a reasonable time 
before trial or acceptance by the court of a plea of guilty or nolo 
contendere, may sign and file with the court, and may amend, a 
notice (1) specifying that the defendant is a dangerous special drug 
offender who upon conviction for such felonious violation is subject 
to the imposition of a sentence under subsection (b) of this section, 
and (2) setting out with particularity the reasons why such attor
ney believes the defendant to be a dangerous special drug offender. 
In no case shall the fact that the defendant is alleged to be a dan
gerous special drug offender be an issue upon the trial of such felo
nious violation, be disclosed to the jury, or be disclosed before any 
plea of guilty or nolo contendere or verdict or finding of guilty to 
the presiding judge without the consent of the parties. If the court 
finds that the filing of the notice as a public record may prejudice 
fair consideration of a pending criminal matter, it may order the 
notice sealed and the notice shall not be subject to subpena or 
public inspection during the pendency of such criminal matter, 
except on order of the court, but shall be'subject to inspection by 
the defendant alleged to be a dangerous special drug offender and 
his counsel. 

[(b) Upon any plea of guilty or nolo contendere or verdict or 
finding of guilty of the defendant of such felonious violation, a 
hearing shall be held, before sentence is imposed, by the court sit
ting without a jury. The court shall fix a time for the hearing, and 
notice thereof shall be given to the defendant and the United 
States at least ten days prior thereto. The court shall permit the 
United States and counsel for the defendant, or the defendant if he 
is not represented by counsel, to inspect the presentence report suf
ficiently prior to the hearing as to afford a reasonable opportunity 
for verification. In extraordinary cases, the court may withhold 
material not relevant to a proper sentence, diagnostic opinion 
which might seriously disrupt a program of rehabilitation, any 
source of information obtained on a promise of confidentiality, and 
material previously disclosed in open court. A court withholding all 
or part of a presentence report shall inform the parties of its action 
and place in the record the reasons therefor. The court may re
quire parties inspecting all or part of a presentence report to give 
notice of any part thereof intended to be controverted. In connec
tion with the hearing, the defendant and the United States shall be 
entitled to assistance of counsel, compulsory process, and cross-ex
alnination of such witnesses as appear at the hearing. A duly au
thenticated copy of a former judgment or commitment shall be 
prima facie evidence of such former judgment or commitment. If it 
appears by a preponderance of the information, including informa-
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tion submitted during the trial of such felonious violation and the 
sentencing hearing and so much of the presentence report as the 
court relies upon, that the defendant is a dangerous special drug 
offender, the court shall sentence the defendant to imprisonment 
for an appropriate term not to exceed twenty-five years and not 
disproportionate in severity to the maximum term otherwise au
thorized by law for such felonious violation. Otherwise it shall sen
tence the defendant in accordance with the law prescribing penal
ties for such felonious violation. The court shall place in the record 
its findings, including an identification of the information relied 
upon in making such findings, and its reasons for the sentence im-
posed. 

[(c) This section shall not prevent the imposition and execution 
of a sentence of imprisonment for life or for a term exceeding 
twenty-five years upon any person convicted of an offense so pun
ishable. 

[(d) Notwithstanding any other provision of this section, the 
court shall not sentence a dangerous special drug offender to less 
than any mandatory minimum penalty prescribed by law for such 
felonious violation. This section shall not be construed as creating 
any mandatory minimum penalty. 

[(e) A defendant is a special drug offender for purposes of this 
section if-

[(1) the defendant has previously been convicted in courts of 
the United States or a State or any political subdivision there
of for two or more offenses involving dealing in controlled sub
stances, committed on occasions different from one another 
and different from such felonious violation, and punishable in 
such courts by death or imprisonment in excess of one year, for 
one or more of such convictions thp. defendant has been impris
oned prior to the commission of such felonious violation, and 
less than five years have elapsed between the commission of 
such felonious viola.tion and either the defendant's release, or 
parole or otherwise, from imprisonment for one such convic
tion or his commission of the last such previous offense or an
other offense involving dealing in controlled substances and 
punishable by death or imprisonment in excess of one year 
under applicable laws of the United States or a State or any 
political subdivision thereof; or 

[(2) the defendant committed such felonious violation as 
part of a pattern of dealing in controlled substances which was 
criminal under applicable laws of any jurisdiction, which con
stituted a substantial source of his income, and in which he 
manifested special skill or expertise; or 

[(3) such felonious violation was, or the defendant commit
ted such felonious violation in furtherance of, a conspiracy 
with three or more other persons to engage in a pattern of 
dealing in controlled substances which was criminal under ~p
plicable laws of any jurisdiction, and the defendant did, or 
agreed that he would, initiate, organize, plan, finance, direct, 
manage, or supervise all or part of such conspiracy or dealing, 
or give or receive a bribe or use force in connection with such 
dealing. 
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A conviction shown on direct or collateral review or at the hearinr.r 
to be invalid or for which the defendant has been pardoned on th~ 
ground of innocence shall be disregarded for purposes of paragraph 
(1). of this s~bse~tion. In support of findings under paragraph (2) of 
thIS subsectIOn, It may be sh01){Tn that the defendant has had in his 
ow~ name or under his control income or property not explained as 
derIved from a sou~ce other .than such deal!ng. For purposes of 
paragraph (2) of thIS subsectIOn, a substantIal source of income 
means a source of income which for any period of one year or more 
exceeds the minimum wage, determined on the basis of a forty
hour week and fifty-week year, without reference to exceptions 
under section 6(a)(1) of the Fair Labor Standards Act of 1938 for a~ 
employee engaged in commerce or in the production of goods for 
commerce, and which for the same period exceeds fifty percent of 
the defendant's declared adjusted gross income under section 62 of 
the I:nternal Revenue Code of 1954. For purposes of paragraph (2) 
of thIS subsection, special skill or expertise in such d,ealing includes 
unusual knowledge, judgment or ability, including manual dexter
ity, .facilitating the initiation,. ~rganizing, planning, financing, di
rectIOn, management, superVISIOn, execution or concealment of 
such dealing, the ~nlistment of ac~omplices in such dealing, the 
esc~~e from detect~on or appre~ensIOn for such dealing, or the dis
pOSItIon of the frUIts or proceeds of such dealing. For purposes of 
para~~phs (2) and (3) of this subsection, such dealing forms a pat
tern If It embraces ~r.ImInal a?ts. that have the same or similar pur
poses, results, partICIpants, VIctIms, or methods of commission or 
otherwise are interrelated by distinguishing characteristics and 'are 
not isolated events. 

[.(£) A defendant is dangerous for purposes of this section if a 
perIOd of confinement longer than that provided for such felonious 
violation is required for the protection of the public from further 
criminal conduct by the defendant. 

[(g) The time for taking an appeal from a conviction for which 
sentence is imposed after proceedings under this section shall be 
measured from imposition of the original sentence. 

[(h) With respect to the imposition, correction, or reduction of a 
sentence after proceedings under this section, a review of the sen
tence on the record. of the sentencing court may be taken by the 
defendant or the UnIted States to a court of appeals. Any review of 
the sentence taken by the United States shall be taken at least five 
days before expiration of the time for taking a review of the sen
tence or appeal of the conviction by the defendant and shall be dili
gen~ly prosecu~ed. The senten~ing court may, with or without 
motIOn and nO~ICe, extend the tIme for taking a review of the sen·· 
tence. for a perIO~ not to e.xceed thirty days from the expiration of 
the tIme otherWIse prescrIbed by law. The court shall not extend 
t~e time f<;>r taking a ;review of the sentence by the United States 
aft~:r the tIme has expIred. A cour~ extending the time for taking a 
reVIew of the sentence by the UnIted States shall extend the time 
for taking a review of thE sentence or appeal of the conviction by 
the defendant for the same period. The taking of a review of the 
sen~ence by the United States shall be deemed the taking of a 
reVIew of th~ sentence and an appeal of t~e conviction by the de
fendant. ReVIew of the sentence shall Include review of whether 
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the procedure employed was lawful, the findings made were clearly 
erroneous, or the sentencing court's discretion was abused. The 
court of appeals on review of the sentence may, after considering 
the record, including the entire presentence report, information 
submitted during the trial of such felonious violation and the sen
tencing hearing, and the findings and reasons of the sentencing 
court, affirm the sentence, impose or direct the imposition of any 
sentence which the sentencing court could originally have imposed, 
or remand for further sentencing pro.ceedings and imposition of 
sentence, except that a sentence may be made more severe only on 
review of the sentence taken by the United States and after hear
ing. Failure of the United States to take a review of the imposition 
of the sentence shall, upon review taken by the United States of 
the correction or reduction of the sentence, foreclose imposition of 
a sentence more severe than that previously imposed. Any with
drawal or dismissal of review of the sentence taken by the United 
States shall foreclose imposition of a sentence more· severe than 
that reviewed but shall not otherwise foreclose the review of the 
sentence or the appeal of the conviction. The court of appeals shall 
state in writing the reasons for its disposition of the review of the 
sentence. Any review of the sentence taken by the United States 
may be dismissed on a showing of the abuse of the right of the 
United States to take such review.] 

* * * * * 
PROHIBITED ACTS A-PENALTIES 

SEC. 1010. (a) Any person who-

* * * * * 

* * 

* * 
(b)(1) In the case of a violation under subsection (a) with respect 

to a narcotic drug in schedule I or II, the person committing such 
violation shall be imprisoned not more than fifteen years, or fined 
not more than $25,000, or both. [If a sentence under this para
graph provides for imprisonment, the sentence shall include a spe
cial parole term of not less than three years in addition to such 
term of imprisonment.] 

(2) In the case of a violation under subsection (a) with respect to 
a controlled substance other than a narcotic drug in schedule I or 
II, the person committing such violation shall be imprisoned not 
more than five years, or be fined not more than $15,000, or both. 
[If a sentence under this paragraph provides for imprisonment, 
the sentence shall, in addition to such term of irnprisonment, in
clude (A) a special parole term of not less than two years if such 
controlled substance is in schedule I, II, III, or (B) a special parole 
term of not less than one year if such controlled substance is in 
schedule IV.] 

[(c) A special parole term imposed under this section or section 
1012 may be revoked if its terms and conditions are violated. In 
such circumstances the original term of imprisonment shall be in
creased by the period of the special parole term and the resulting 
new term of imprisonment shall not be diminished by the time 
which was spent on special parole. A person whose special parole 
term has been revoked may be required to serve all or part of the 
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remainder of the new term of imprisonment. The special term pro
vided for in this section and in section 1012 is in addition to, and 
not in lieu of, any other parole provided for by law.] 

* * * * * * * 
SECOND OR SUBSEQUENT OFFENSES 

SEC. 1012. (a) Any person convicted of any offense under this part 
is, if the offense is a second or subsequent offense, punishable by a 
term of imprisonment twice that otherwise authorized, by twice the 
fine otherwise authorized, or by both. [If the conviction is for an 
offense punishable under section 1010(b), and if it is the offender's 
second or subsequent offense, the court shall impose, in addition to 
any term of imprisonment and fine, twice the special parole term 
otherwise authorized.] 

* * * * * * * 

TITLE 23: HIGHWAYS 

* * * * * * * 

CHAPTER I-FEDERAL-AID HIGHWAYS 

* * * * * * * 
Sec. 
114. Construction. 

'" '" '" '" '" '" 
§ 114. Construction 

(a) The construction of any highways or portions of highways lo
cated on a Federal-aid system shall be undertaken by the respec
tive State highway departments or under their direct supervision. 
Except as provided in section 117 of this title, such construction 
shall be subject to the inspection and approval of the Secretary. 
The construction work and labor in each State shall be performed 
under the direct supervision of the State highway department and 
in accordance with the laws of that State and applicable Federal 
laws. Construction may be begun as soon as funds are available for 
expenditure pursuant to subsection (a) of section 118 of this title. 
On any project where actual construction is in progress and visible 
to highway users, the State highway department shall erect such 
informational sign or signs as prescribed by the Secretary, identify
ing the project and the respective amounts contributed therefor by 
the State and Federal Governments. 

(b) Convict labor shall not be used in such construction unless it 
is labor performed by convicts who are on parole, supervised re
lease, or probation. 

* * * * * * * 
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TITLE 26: INTERNAL REVENUE CODE 

* * * * * * * 

CHAPTER 53-MACHINE GUNS, DESTRUCTIVE 
DEVICES, AND CERTAIN OTHER FIREARMS 

* * * * * * 

Subchapter D-Penalties and Forfeitures 

Sec. 
5871. Penalties. 
5872. Forfeitures. 

§ 5871. Penalties 

* 

Any person who violates or fails to comply with any provision of 
this chapter shall, upon cOllviction, be fined not more than $10,000, 
or be imprisoned not more than ten years, or both [, and .shall 
become eligible for parole as the Board of Parole shall determIne]. 

* * * * * * * 

TITLE 28: Judiciary and Judicial Procedure 

Part 
I. 

II. 
III. 
IV. 
V. 

VI. 

Chap. 

Organization of Courts ..................................................................................... . 
Department of Justice ...................................................................................... . 
Court Officers and Employees ........................................................................ .. 
Jurisdiction and Venue .................................................................................... .. 
Procedure ... " ............................................................... ., ...................................... . 
Particular Proceedings ..................................................................................... . 

'" '" '" '" '" '" '" 
PART II-DEPARTMENT OF JUSTICE 

31. The Attorney General ............................................................................................ . 

'" '" '" '" '" '" '" 
P ART III-COURT OFFICERS AND EMPLOYEES 

Chap. 
41. Administrative Office o~ United States Courts ................................................ .. 
42. Federal Judicial Center ......................................................................................... . 
43. United States Magistrates ..................................................................................... . 
45. Supreme Court ........................................................................................................ . 
47. Courts of Appeals .................................................................................................... . 
49. District Courts ......................................................................................................... . 
51. Court of Claims ...................................................................................................... .. 
53. Court of Customs and Patent Appeals ................................................................ . 
55. Customs Court ........................................................................................................ .. 
57. General Provisions Applicable to Court Officers and Employees ................. . 
58. United States Sentencing Commission ................................................................ . 

* * * * * * * 

Sec. 
1 

501 
601 

1251 
1651 
2201 

Sec. 
501 

Sec. 
601 
620 
631 
671 
711 
751 
791 
831 
871 
951 
991 
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CHAPTER 31-THE ATTORNEY GENERAL 
Sec. 
501. Executive department. 
502. Seal. 
503. Attorney General. 
504. Deputy Attorney General. 
505. Solicitor General. 
506. Assistant Attorneys General. 
507. Assistant Attorney General for Administration. 
508. Vacancies. 
509. Functions of the Attorney General 

* * * * * * * 
§ 509. Functions of the Attorney General 

All functions of other officers of the Department of Justice and 
all functions of agencies and employees of the Department of Jus
tice are vested. in the Attorney General except the functions-

(1) vested by subchapter II of chapter 5 of title 5 in hearing 
examiners employed by the Department of Justice; 

(2) of the Federal Prison Industries, Inc.; and 
(3) of the Board of Directors and officers of the Federal 

Prison Indlustries, Inc. [; and] 
[(4) of the Board of Parole.] 

* * * * * * * 
CHAPTER 39-SPECIAL PROSECUTOR 

Sec. 
591. Applicability of provisions of this chapter. 
592. Application tbr appointment of a special prosecutor. 
593. Duties of the division of the court. 
594. Authority and duties of a special prosecutor. 
595. Reporting and congressional oversight. 
596. Removal of a special prosecutor; termination of office. 
597. Relationship with Department of Justice. 
598. Termination of effect of chapter. 

§ 591. Applicability of provisions of this chapter 

(a) The Attorney General shall conduct an investigation pursu
ant to the provisions of this chapter whenever the Attorney Gener
al receives specific information that any of the persons described in 
subsection (b) of this section has cornmitted a violation of any Fed
eral criminal law other than a violation constituting a [petty of
fense] Class B or C misdemeanor or an infraction. 

* * * * * * 
CHAPTER 58-UNITED STATES SENTENCING COMMISSION 

Sec. 
991. United States Sentencing Commission; establishment and purposes. 
992. Terms of office; compensation. 
993. Powers and duties of Chairman. 
99./;. Duties of the Commission. 
995. Powers of the Commission. 
996. Director and staff. 
997. Annual report. 
998. Definitions. 
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§ 991. United States Sentencing Commission; establishment and pur
poses 

(a) There is established as an independent commission in the judi
cial branch of the United States a United States Sentencing Com
mission which shall consist of seven voting members and one non
voting member. The President, after consultation with representa
tives of judges, prosecuting attorneys, defense attorneys, law enforce
ment officials, senior citizens, victims of crime, and others interested 
in the criminal justice process, shall appoint the voting members of 
the Commission, by and with the advice and consent of the Senate, 
one of whom shall be appointed, by and with the advice and con
sent of the Senate, as the Chairman. At least two of the members 
shall be Federal judges in regular active service selected after con
sidering a list of six judges recommended to the President by the Ju
dicial Conference of the United States. Not more than four of the 
members of the Commission shall be members of the same political 
party. The Attorney General, or his designee, shall be an ex officio, 
nonvoting member of the Commission. The Chairman and members 
of the Commission shall be subject to removal from the Commission 
by the President only for neglect of duty or malfeasance in office or 
for other good cause shown. 

(b) The purposes of the United States Sentencing Commission are 

to- (1) establish sentencing policies and practices for the Federal 
criminal justice system that-

(A) assure the meeting of the purposes of sentencing as set 
forth in section 3553(a)(2) of title 18, United States Code; 

(B) provide certainty and fairness in meeting the purposes 
of sentencing, avoiding unwarranted sentencing disparities 
among defendants with similar records who have been 
found guilty of similar criminal conduct while maintain
ing sufficient flexibility to permit individualized sentences 
when warranted by mitigating or aggravating factors not 
taken into account in the establishment of general sentenc-
ing practices; and 

(C) reflect, to the extent practicable, advancement in 
knowledge of human behavior as it relates to the criminal 
justice process; and 

(2) develop means of measuring the degree to which the sen-
tencing, penal, and correctional practices are effective in meet
ing the purposes of sentencing as set forth in section 3553( a)(2) 
of title 18, United States Code. 

§ 992. Terms of office; compensation 
(a) The voting members of the United States Sentencing Commis

sion shall be appointed for six-year terms, except that the initial 
terms of the first members of the Commission shall be staggered so 

that-
(1) two members, including the chairman, serve terms of six 

years; 
(2) three members serve terms of four years; and 
(3) two members serve terms of two years. 
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(b) No voting member may s . h voting member appointed to fill erve more t an two full terms. A 
piration uf the term for wh' h t· vacadcy that occurs before the ex
be appointed only +'or the reml.Ca;ndl,l,eSrPorfe ecehsstor was appointed shall 

(cc
' I rnz. Ch' I' " suc erm. . 
'/ .L ne al,rman of the Co .. h II . tion and shall be compensat':dm l.Ssl,C!n s a hold a full-time posi-

annual rate at which judges of tf:'[pl{t tjS/e~m of office at the 
are compensated. The voting membe~; ~ t a"es cour~s C!f appeals 
than. the Chairman, shall hold full-t' f ~~ Comm1;Sswn, other 
the fl,rst six years after the sentencin l,me pOS~LlOns u'!tl,l the end of 
suant to section 225(a)(1)(B)('··J f t~ gsdelme~ go mto effect pur-
1983, and shall be comnensat~d :t th e entelncm

g 
Reform -1ct 

of 
of th []; 't d S r e annua rate at whl,ch Judges 
the v~tinn; ~em~~~~s ~J~r: (fo::~~a~s aretchompehnsated. Thereafter, 
shall hold art ti . . l.SSlOn, 0 er t an the Chairman 
which jud!es of t'h: I[J~ii~dSt~~! shallt befpaid atlthe daily rate at 
ed. A Federal 'ud e ma cour S 0 appea s are compensat-
out resigning ~is ~~poi~t~;~~ : ~ Fed":~:'i Jtl';e~ Cnmmission with-

§ 993. Powers and duties of Chairman 
The Chairman shall-

(a) call and preside at t' f h . . shall be held for at least r:ee l,ngsk 0 . t e COmml.SSlOn, which 

m"!W~r;..~{ the Commission h~lde;a:t-~~':eCU;~s'tt~:::!~:::rrr the 

O 
(1) t,!-e prepardation of requests for appropriations +'or the 

omml.Sswn; an I' 

.(2) the use of funds mude available to the Commission. 

§ 994. Dutles of the Commission 
(a) The 0 .. b . . of the Co o"!m.l.SSlOn, d Y afftrmatwe vote of at least four members 

"U::tt~Je£:;;~1'E1 ';rti~~~~u;~:v:;::' ~1~h~n~tk~:li~Uze ait 
the United States dndh~;/tf:;oU~~gedatSe tantd dpistbribu:te to all courts of 

(1) 'd l' a es ro atlOn System-
t . gw e l,ne~, as described in this section for use of a sen 
c~i~i!aZ"~::;!, i~c1:Ji:ining the sentence t~ be imposed in ~ 

b Cf) a de/l~ermination whe~her to impose a sentence to pro
a lOn, a me, 0: a ~erm of l,mprisonment; 
. (B) a determmatlOn as to the appropriate amount r 

/ltme orr ~he appropriate length of a term of probation ~r ~ 
erm 0 l,mprl.Sonment· 
/C) a determinatio.~ whether a sentence to a term of im

p l-Sonment should l,nclude a requirement that th d fi d 
~~~~~f~~dd ?fn a ~hrm of supervised release afte~ i:";~is: 
and' , 1, so, e appropnate length of such a term; 

f(I?) a .determination whether multiple sentences to terms 
~o/:srr;f~ti~:[;;ent should be ordered to run concurrently or 

guo/JeH~~;ral policy statements regardinp application of the 
mentation ~ha~nIn o~~:r vi;~ec:ro~!enotencl,n.g ?r sentence impleomml,sswn would further 
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the purposes set forth in section 3553(a)(2) of title 18, United 
States Code, including the appropriate use of-

(A) the sanctions set forth in sections 3554, 35[;"5, and 
3556 of title 18,' 

(B) the conditions of probation and supervised release set 
forth in sections 3563(b) and 3583(d) of title 18; 

(C) the sentence modification provisions set forth in sec
tions 3563(c), 3573, and 3582(c) of title 1'8; 

(D) the authority granted under rule 11(e)(2) of the Feder
al Rules of Criminal Procedure to accept or reject a plea 
agreement entered into pursuant to rule l.l(e)(1); and 

(E) the temporary release provisions set forth in section 
3622 of title 18, and the pre-release custody provisions set 
forth in section 3624(c) of title 18; and 

(3) guidelines or general policy statements regarding the ap
propriate use of the probation revocation provisions set forth in 
section 3565 of title 18, and the provisions for modification of 
the term or conditions of probation or supervised release set 
forth in sections 3563(c), 3564(d), and 3583(e) of title 18. 

(b) The Commission, in the guidelines promulgated pursuant to 
subsection (a)(1), shall, for each category of offense involving each 
category of defendant, establish a sentencing range that is consistent 
with all pertinent provisions of title 18, United States Code. If a 
sentence specified by the guidelines includes a term of imprison
ment, the maximum of the range established for such a term shall 
not exceed the minimum of that range by more than 25 per centum. 

(c) The Commission, in establishing categories of offenses for use 
in the guidelines and policy statements governing the imposition of 
sentences of probation, a fine, or imprisonment, governing the impo
sition of other authorized sanctions, governing the size of a fine or 
the length of a term of probation, imprisonment, or supervised re
lease, and governing the conditions of probation, supervised release, 
or imprisonment, shall consider whether the following matters, 
among others, have any relevance to the nature, extent, place of 
service, or other incidents of an appropriate sentence, and shall take 
them into account only to the extent that they do have relevance-

(1)thegradeoftheoffens~ 
(2) the circumstances under which the offense was committed 

which mitigate or aggravate the seriousness of the offense; 
(3) the nature and degree of the harm caused by the offense, 

including whether it involved property, irreplaceable property, a 
person, a number of persons, or a breach of public trust; 

(4) the community view of the gravity of the offense; 
(5) the public concern generated by the offense; 
(6) the deterrent effect a particular sentence may have on the 

commission of the offense by others; and 
(7) the current incidence of the offense in the community and 

in the nation as a whole. 
(d) The Commission in establishing categories of defendants for 

use in the guidelines and policy statements governing the imposition 
of sentences of probation, a fine, or imprisonment, governing the im
position of other authorized sanctions, governing the size of a fine 
or the length of a term of probation, imprisonment, or supervised re
lease, and governing the conditions of probation, supervised release, 
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or imprisonmen~, shall consider whether the following matters, 
among others, wah respect tc: a defendant, have any relevance to the 
nature, extent, place of serVLCe, or other incidents of an appropriate 
shentence, and shall take them into account only to the extent that 
t ey do have relevance-

(1) age; 
(2) education; 
(3) vocational skills; 
(4) ,"!ental, c:-nd emotional condition to the extent that such 

condltwn mltl~a,tes ~he defendant s CUlpability or to the extent 
that such ~ondl,twn lS otherwise plainly relevant. 

(5) phys~cal condition, including drug depende'nce; 
(6) prevwus employment record' 
(7) family ties and responsibilities' 
(8) community ties' ' 
(9) role in the offe:u,e; 
(10) criminal history; and 

h 
(11) degree of dependence upon criminal activity for a liveli

ood. 
The Commiss~on shall assure that the guidelines and policy state
mednts are entlrel'1 neutral as to the race, sex, national origin creed 
an socweconoml,C status of offenders. ' , 

(e) The CC!mmist:ion shG;ll assure that the guidelines and policy 
statemen,ts, 1,~ recommendl,ng a tel'm of imprisonment or length of a 
t~rm ,of lmpnsonm~nt, reflec~ the ge,!,eral inappropriateness of con
s~denng the edu~a.t~o,!" vocatwnal skLlls, employment record, family 
tl,es and responsl"bl,~l,tl,es" and community ties of the defendant. 

(0. The CommLSswn, l,n promulgating guidelines pursuant to sub
sectwn (a)(l), sha?l promote ~he purposes set forth in section 
~~ i r;;/(!J;/jf/th partLC,ul,ar attent~on to the requirements of subsection 

d 
. {J '/ for provz,dmg certal,nty and fairness in sentencing and 

re ucmg unwarranted sentence disparities. 
(~ The Commission, in promulgating guidelines pursuant to sub

s~ctwn (a)(1) to me~t the purposes of sentencing as set forth in sec
twn 3553(a)(2) of tl,tle 18, United States Code, shall take into ac
cou~~ ~he nature and capacity of the penal correctional and other 
facl,lz,t"le~ and services available, and shalz' make recom'mendations 
concernl,'!'!5. ~ny change or expansion in the nature or capacity of 
such facl,l~tl,es. and services that might become necessary as a result 
of
h 

the gUl,dellnes promulgated pursuant to the provisions of this 
c apter. 

(h) The Commission shall assure that the guidelines will specify a 
sentenc~ to a term of imprisonment at or near the maximum term 
auth,onzed by section ~581(b) of title 18, United States Code, for cat
egor

l
l,des of defendants l,n which the defendant is eighteen years old 

or 0 er and-
(1) has been convicted of a felony that is

(A) a crime of violence; or 
(B) an offense described in section 401 of the Controlled 

Substances Act (21 U.S.c. 841), sections 1002(a) 1005 and 
1009 of the Controlled Substances Import and 'Expo;t Act 
(21 U.S.C. 952(a), 955, and 959), and section 1 of the Act of 
September 15, 1980 (21 U.S.c. 955a),' and 

----~--~-
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(2) has previously been convicted of two or more prior felonies, 
each of which is-

(A) a crime of violence; or _. 
(B) an offense described in section 401 of the Controlled 

Substances Act (21 U.S.c. 841), sections 1002(a), 1005, and 
1009 of the Controlled Substances Import and Export Act 
(21 U.S.C. 952(a), 955, and 959), and section 1 of the Act of 
September 15, 1980 (21 U.S.C. 955a). .. . . 

(i) The Commission shall assure that the gu~delmes w~ll spec~fy a 
sentence to a substantial term of imprisonment for categories of de~ 
fendants in which the defendant-

(1) has a history of two or more prior Federal, State, or local 
felony convictions for offenses committed on differen~ o~casions; 

(2) committed the offense as part of a pattern of cnm~nal con
duct from which he derived C!' substantial portion of h.is inco,,!e; 

(3) committed the offense ~n furtherance of a consp~racy wah 
three or more persons engaging in a pattern of racketeering ac
tivity in which the defendant participated in a managerial or 
supervisory capacity; 

(4) committed a crime of violence that constitutes a felony 
while on release pending trial, sentence, or appeal from a Feder
al, State, or local felony for which he was ultimately convicted; 
or 

(5) committed a felony that is set forth in section 401 or 1010 
of the Comprehensive Drug Abuse Prevention and Control Act 
of 1970 (21 U.S.C. 841 and 960), and that involved trafficking 
in a substantial quantity of a controlled substance. 

(j) The Commission shall insure that the guidelines reflect the 
general appropriateness of imposing a sentence other than imprison
ment in cases in which the defendant is a first offender who has 
not been convicted of a crime of violence or an otherwise serious of
fense, and the general appropriateness. of impo~ing a term of impr~
onment on a person convicted of a cnme of vwlence that results ~n 
serious bodily injury. 

(k) The Commission shall insure that the guidelines reflect the in
appropriateness of imposing a sentence to a term of imprisonment 
for the purpose of rehabilitat~ng the defenda:nt or pr~vi.ding the .de
fendant with needed educatwnal or vocatwnal tra~n~ng, medwal 
care, or other correctional treatment. 

a) The Commission shall insurE" that the guidelines promulgated 
pursuant to subsection (a)(l) reflect-

(1) the appropriateness of imposing an incremental penalty 
for each offense in a case in which a defendan.t is convicted 
of-· 

(A) multiple offenses committed in the same course of 
conduct that result in the exercise of ancillary jurisdiction 
over one or more of the offenses; and 

(B) multiple offenses committed at different times,. in
cluding those cases in which the subsequent offense ~ a 
violation of section 3146 (penalty for failure to appear) or is 
committed while the person is released pursuant to the pro
visions of section 3147 (penalty for an offense committed 
while on release) of title 18; and 
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(2) the general inappropriateness of imposing consecutive 
terms of imprisonment for an offense of conspiring to commit 
an offense or soliciting commission of an offense and for an of
fense that was the sole object of the conspiracy or solicitation. 

(m) The Commission shall insure that the guidelines reflect the 
fact that, in many cases, current sentences do not accurately reflect 
the seriousness of the offense. This will require that, as a starting 
point in its development of the initial sets of guidelines for particu
lar categories of cases, the Commission asg,ertain the average sen
tences imposed in such categories of cases prior to the creation of the 
Commission, and in cases in'Vvlving sentences to terms of imprison
ment, the length of such ternis actually served. The Commission 
shall not be bound by such mJerage sentences, and shall independ
ently develop a sentencing range that is consistent with the purposes 
of sentencing described in s~ction 3553(a)(2) of title 18, United States 
Code. 

(n) The Commission periodically shall review and revise, in con
sideration of comments and data coming to its attention, the guide
lines promulgated pursuant to the provisions of this section. In ful
filling its duties and in exercising its powers, the Commission shall 
consult with authorities on, and individual and institutional repre
sentatives of, various aspects of the Federal criminal justice system. 
The United States Probation System, the Bureau of Prisons, the Ju
dicial Conference of the United States, the Criminal Division of the 
United States Department of Justice, and a representative of the 
Federal Public Defenders shall submit to the Commission any obser
vations, comments, or questions pertinent to the work of the Com
mission whenever they believe such communication would be useful, 
and shall, at least annually, submit to the Commission a written 
report commenting on the operation of the Commission ~ guidelines, 
suggesting changes in the guidelines that appear to be warranted, 
and otherwise assessing the Commission's work. 

(0) The Commission, at or after the beginning of a regular session 
of Congress but not later than the first day of May, shall report to 
the Congress any amendments of the guidelines promulgated pursu
ant to subsection (a)(l), and a report of the reasons therefor, and the 
amended guidelines shall take effect one hundred and eighty days 
after the Commission reports them, except to the extent the effective 
date is enlarged or the guidelines are disapproved or modified by 
Act of Congress. 

(p) The Commission and the Bureau of Prisons shall submit to 
Congress an analysis and recommendations concerning maximum 
utilization of resources to deal effe']tively with the Federal prison 
population. Such report shall be b,.t,S~,:i upon consideration of a vari
ety of alternatives, including-

(1) modernization of existing facilities; 
(2) inmate classification and periodic review of such classifi

cation for use in placing inmates in the least restrictive facility 
necessary to ensure adequate security; and 

(3) use of existing Federal facilities, such as those currently 
within military jurisdiction. 

(q) The Commission, within three years of the date of enactment 
of the Sentencing Reform Act of 1.983, and thereafter whenever it 
finds it advisable, shall recommend to the Congress that it raise or 
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lower the grades, or otherwise modify the maximum penalties, of 
those offenses for which such an adjustment appears appropriate. 

(r) The Commission shall give due consideration to any petition 
filed by a defendant requesting modification of the guidelines uti
lized in the sentencing of such defendant, on the basis of changed 
circumstances unrelated to the defendant, including changes in-

(1) the community view of the gravity of the offense; 
(2) the public concern generated by the offense; and 
(3) the deterrent. effect particular sentences may have on the 

comm tssion of the offense by others. 
Within one hundred and eighty days of the filing of such petition 
the Commission shall provide written notice to the defendant 
whether or not it has approved the petition. If the petition is disap
proved the written notice shall contain the reasons for such di,sap
pro val. The Commission shall submit to the Congress at least annu
ally an analysis of such written notices. 

(s) The Commission, in promulgating general policy statements re
ga;ding the sentencing modification· provisions in section 
3582(c)(l)(A} of title 18, shall describe what should be considered ex
traordinary and compelling reasons for sentence reduction, includ
ing the criteria to be applied and a list of specific examples. Reha
bilitation of the defendant alone shall not be considered an extraor
dinary and compelling reason. 

(t) If the Commission reduces the term of imprisonment recom
mended in the guidelines applicable to a particular offense or cate
gory of offenses, it shall specify by what amount the sentences of 
prisoners serving terms of imprisonment that are outside the appli
cable guideline ranges for the offense may be reduced. 

(u) The Commission shall ensure that the general policy state
ments promulgated pursuant to subsection (a)(2) include a policy 
limiting consecutive terms of imprisonment for an offense involving 
a violation of a general prohibition and for an offense involving a 
violation of a specific prohibition encompassed within the general 
prohibition. 

(v) The appropriate judge or officer shall submit to the Commis
sion in connection with each sentence imposed a written report of 
the sentence, the offense for which it is imposed, the age, race, and 
sex of the offender, information regarding factors made relevant by 
the guidelines, and such other information as the Commission finds 
appropriate. The Commission shall submit to Congress at least an
nually an analy.")i'3 of these reports and any recommendations for 
legislation that the Commission concludes is warranted by that 
analysis. 

(w) The provisions of section 553 of title 5, relating to publication 
in the Federal Register and public hearing procedure, shall apply to 
the promulgation of guidelines pursuant to this section. 

§ 995. Powers of the Commission 
(a) The Commission, by vote of a majority of the members present 

and voting, shall have the power to-
(1) establish general policies and promulgate such rules and 

regulations for the Commission as are necessary to carry out the 
purposes of this chapter; 
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(2) appoint and fix the salary and duties of the Staff Director 
of the Sentencing Commission, who shall serve at the discretion 
of the Commission and who shall be compensated at a rate not 
to exceed the highest rate now or hereafter prescribed for grade 
18 of the General Schedule pay rates (5 U.S. C. 5332); 

(3) deny, revise, or ratify any request for regular, supplemen
tal, or deficiency appropriations prior to any submission of such 
request to the Office of Management and Budget by the Chair
man,' 

(4) procure for the Commission temporary and intermittent 
services to the same extent as is authorized by section 3109(b} of 
title 5, United States Code; 

(5) utilize, with their consent, the services, equipment, person
nel, information, and facilities of other Federal, State, local, 
and private agencies and instrumentalities with or without re
imbursement therefor; 

(6) without regard to 31 U.S.c. 3324, enter into and perform 
such contracts, leases, cooperative agreements, and other trans
actions as may be necessary in the conduct of the functions of 
the Commission, with any public agency, or with any person, 
firm, association, corporation, educational institution, or non
profit organization; 

(7) accept and employ, in carrying out the provisions of this 
title, voluntary and uncompensated services, notwithstanding 
the provisions of 31 U.S.C. 1342, however, individuals providing 
such services shall not be considered Federal employees except 
for purposes of chapter 81 of title 5, United States Code, with 
respect to job-incurred disability and title 28, United States 
Code, with respect to tort claims; 

(8) request such information, data, and reports from any Fed
eral agency or judicial officer as the Commission may from 
time to time require and as may be produced consistent with 
other law; 

(9) monitor the performance of probation officers with regard 
to sentencing -ecommendations, including application of the 
Sentencing Commission guidelines and policy statements; 

(10) issue instructions to probation officers concerning the ap
plication of Commission guidelines and policy statements; 

(11) arrange with the head of any other Federal agency for 
the performance by such agency of any function of the Commisu 

sion, with or without reimbursemen.t;· 
(12) establish a research and development program within the 

Commission for the purpose of-
(A) serving as a clearinghouse and information center for 

the collection, preparation, and dissemination of informa
tion on Federal sentencing practices; and 

(B) assisting and serving in a consulting capacity to Fed
eral courts, departments, and agencies in the development, 
maintenance, and coordination of sound sentencing prac
tices; 

(13) collect systematically the data obtained from studies, re
search, and the empirical experience of public and privatp agen
cies concerning the sentencing process; 

(14) publish data concerning the sentencing process; 
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(15) collect systematically and disseminate information con
cerning sentences actually imposed, and the relationship of 
such sentences to the factors set forth in section 3553(a) of title 
18, United States Code; .... 

(16) collect systematically and d1,8semmate mformatwn re-
garding effectiveness of sente,!ces imposed; . . 

(17) devise and conduct, ~n varwus geographwal locatwns, 
seminars and workshops providing continuing studies for per
sons engaged in the sentencing field; 

(18) devise and conduct periodic training programs of instruc
tion in sentencing techniques for judicial and probation person
nel and other persons connected with the sentencing process; 

(19) study the feasibility ofdeveloping guidelines for the dis-
position of juvenile delinquents; .. . 

(20) make recommendations to Congress concern~ng mod~fwa
tion or enactment of statutes relating to sentencing, penal, and 
correctional matters that the Commission finds to be necessary 
and advisable to carry out an effective, humane, and rational 
sentencing policy; . .. 

(.~1) hold hearings and call w~tnesses that m~ght asSlSt the 
Commission in the exercise of its powers or duties; and 

(22) perform such other functions as are required to permit 
Federal courts to meet their responsibilities under section 
3553(a) of title 18, United States Code, and to permit othe~s in
volved in the Federal criminal justice system to meet the~r re-
lated responsibilities. . 

(b) The Commission shall have such other powers and dutws and 
shall perform such other functions as may be necessary to carry out 
the purposes of this chapter, and may delegate .to any member or 
designated person such powers ~ may be app7'Opnate .oth~r than the 
power to establish general pohcy sta;tements and gu~del~ne.s 'pursu
ant to section 994(a) (1) and (2), the 1,8suance of general pohc~es and 
promulgation of rules and regulations pursuant to subsect~on (a)(l) 
of this section, and the decisions as to the factors to be cons~dered Ln 
establishment of . categories of offenses a;nd offenders pursuG;n~ .to 
section 994(b). The Commission shall, w~th respect to LtS actw~tLes 
under subsections (a)(9), (a)(10), (a)(ll), (a)(12), (a)(13), (a)(14), (a}(15), 
(a)(16), (a)(17), and (a)(18), to the extent practicable, utilize existing 
resources of the Admi,!-istrative Office of the United Spa pes Courts 
and the Federal Judicwl Center for the purpose of avoLdLng unnec-
essary duplication. . . 

(c) Upon the request of the Commisswn, each Federal agency 1,8 
authori~ed and directed to make its services, equipment, personnel, 
faciliti~ J, and information available to the greatest practicable 
extent to the Commission in the execution of its functions. 

(d) A simple majority of the membership then serving shall consti
tute a quorum for the conduct of business. Other than for the P!O
mulgation of guidelines and p?li~y sta.tements pursu:an.t to se.ctwn 
994, the Commission may exerC1,8e Lts powers and fulfLll LtS dutl,es by 
the vote o/' a simple majority of ph"e members present. .. 

(e) Except as otherwise promded by law, the Cor lm1,8swn shall 
maintain and make available for public inspection .~ record of the 
final vote of each member on any action taken by it. 

" . 
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§ 996. Director and staff 

(a) The Staff Director shall supervise the activities of persons em
ployed by the Commission and perform other duties assigned to him 
by the Commission. 

(b) The Staff Director shall, subject to the approval of the Com
mission, appoint such officers and employees as are necessary in the 
execution of the functions of the Commission. The officers and em
ployees of the Commission shall be exempt from the provisions of 
part III of title 5, United States Code, except the following chapters: 
81 (Compensation for Work Injuries), 83 (Retirement), 85 (Unemploy
ment Compensation), 87 (Life Insurance), 89 (Health Insurance), and 
91 (Conflicts of Interest). 

§ 997. Annual report 

The Commission shall report annually to the Judicial Con/,erence 
of the United States, the Congress, and the President of the United 
States on the activities of .the Commission. 

§ 998. Definitions 
As used in this chapter-

(a) "Commission" means the United States Sentencing Com" 
m1,8swn; 

(b) "Commissioner" means a member of the United States 
Sentencing Commission; 

(c) ''guidelines'' means the guidelines promulgated by the 
Commission pursuant to section 994(a) of this title; and 

(d) "rules and regulations" means rules and regulations pro" 
mulgated by the Commission pursuant to section 995 of this 
title. 

* • 

CHAPTER 175-CIVIL COMMITMENT AND REHABILITATION 
OF NARCOTIC ADDICTS 

Sec. 
2901. Definitions. 

* * * * * * * 
§ 2901. DefinUions 

As used in this chapter-

* * * * * * * 
(e) "Felony" includes any offense in violation of a law of the 

United States classified as a felony under [section 1] section 3581 
nf title 18 of the United States Code, and further includes anyof
fense in violation of a law of any State, any possession or territory 
of the United States, the District of Columbia, the Canal Zone, or 
the Commonwealth of Puerto Rico, which at the time of the offense 
was classified as a felony by the law of the place where that offense 
was committed. 

* * * * * * * 
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(g) "Eligible individual" means any individual who is charged 
with an offense against the United States, but does not include-

* * * * * * * 
(3) an individual against whom there is pending a prior 

charge of a felony which has not been finally determined or 
who is on probation or whose sentence following conviction on 
such a charge, including any time on parole, supervised release, 
or mandatory release, has not been fully served: Provided, 
That an individual on probation, parole, supervised release, or 
mandatory release shall be included if the authority author
ized to require his return to custody consents to his commit
ment. 

* * * * * * * 
RULES OF PROCEDURE FOR THE TRIAL OF 

MISDEMEANORS BEFORE UNITED STATES MAGISTRATES 

TABLE OF RULES 

Rule 
1. Scope 
2. Pretrial Procedures 
3. Additional Procedures Applicable Only to Petty Offenses for Which No Sentence 

of Imprisonment will be Imposed 
4. Securing Defendants Appearance; Payment in Lieu of Appearance 
5. Record 
6. New Trial 
7. Appeal 
8. L{lcal Rules 
9. Definition 

* * * * * * * 
Rule 8. Local Rules 

Rules adopted by a district court for the conduct of trials before 
magistrates shall not be inconsistent with these rules. Copies of all 
rules made by a district court shall, upon their promulgation, be 
filed with the clerk of the district court and furnished to the Ad
ministrative Office of the United States Courts. 

Rule 9. Definition 
As used in these rules, ''petty offense" means a Class B or C mis

demeanor or an infraction. 

* * * * * * * 

TITLE 29: LABOR 

* * * * * * * 

CHAPTER l1-LABOR-MANAGEMENT REPORTING 
AND DISCLOSURE PROCEDURE 

* * * * * * * 

----~--~~---- -
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SUbchapter VI-Safeguards for Labor Organizations 

* * * * * * 
Sec. 
504. Prohibition against certain persons holding office; violations and penalties. 

* * • • • • • 

§ 504. Prohibition against certain persons holding office; viola
tions and penalties 

(a) No person who is or has been a member of the Communist 
Party or who has been convicted of, or served any part of a prison 
term resulting from his conviction of, robbery, bribery, extortion, 
embezzlement, grand larceny, burglary, arson, violation of narcot
ics laws, murder, rape, assault with intent to kill, assault which in
flicts grievous bodily injury, or a violation of subchapter III or IV 
of this chapter, or conspiracy to commit any such crimes, shall 
serve-

(1) as an officer, director, trustee, member of any executive 
board or similar governing body, business agent, manager, or
ganizer, or other employee (other than as an employee per
forming exclusively clerical or custodial duties) of any labor or
ganization, or 

(2) as a labor relations consultant to a person engaged in an 
industry or activity affecting commerce, or as an officer, direc
tor, agent, or employee (other than as an employee performing 
exclusively clerical or custodial duties) of any group or associ
ation of employers dealing with any labor organization, 

during or for five years after the termination of his membership in 
the Communist Party, or for five years after such conviction or 
after the end of such imprisonment, unless prior to the end of such 
five-year period, in the case of a person so convicted or imprisoned, 
(A) his citizenship rights, having been revoked as a result of such 
conviction, have been fully restored, or (B) [the Board of Parole of 
the United States Department of Justice] if the offense is a Feder
al offense, the sentencing judge or, if the offense is a State or local 
offense, on motion of the United States Department of Justice, the 
district court of the United States for the district in which the of
fense was committed, pursuant to sentencing guidelines and policy 
statements issued pursuant to 28 U.S.G. 994(a), determines that 
such person's service in any capacity referred to in clause (1) or (2) 
would not be contrary to the purposes of this chap~er. Prior to 
making any such determiniation the [Board] Court shall hold 
[an administrative] a hearing and shall give notice of such pro
ceeding by certified mail to the State, county, and Federal pros
ecuting officials in the jurisdiction or jurisdictions in which such 
person was convicted. The [Board's] Court's determination in any 
such proceeding shall be final. No labor organization or officer 
thereof shall knowingly permit any person to assume or hold any 
office or paid position in violation of this subsection. 

(b) Any person who willfully violates this' section shall be fined 
not more than $10,000 or imprisoned for not more than one year, 
or both. 
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(c) For the purposes of this section, any person shall be deemed 
to have been "convicted" and under the disability of "conviction" 
from the date of the judgment of the trial court or the date of the 
final sustaining of such judgment on appeal, whichever is the later 
event, regardless of whether such conviction occurred before or 
after September 14, 1959. 

* * * * * * * 

CHAPTER 17-COMPREHENSIVE EMPLOYMENT 
AND TRAINING PROGRAMS 

* * * * '" * * 

Subchapter I-Comprehensive Manpower Servi1!es 

* * * * * * * 
Sec. 
927. Special limitations. 

* * * * * * * 
§ 927. Special limitations 

(a) No individual shall be selected as an enrollee unless there is 
reasonable expectation that the individual can participate success
fully in group situations and activities, is not likely to engage in 
behavior that would prevent other enrollees from receiving the 
benefit of the program or be incompatible with the maintenance of 
sound discipline and satisfactory relationships between the center 
to which the individual might be assigned and surrounding commu
nities, and unless the individual manifests a basic understanding of 
both the rules to which the individual will be subject and of the 
consequences of failure to observe those rules. 

(b) An individual on probation [or parole], parole, or supervised 
release may be selected only if release from the supervision of the 
probation or parole officials is satisfactory to those officials and the 
Secretary and does not violate applicable laws or regulations. No 
individual shall be denied a position in the Job Corps solely on the 
basis of that individual's contact with the criminal justice system. 

* * * * * * * 

Subchapter I-Protection of Employee Benefit Rights 

* * * * * * * 
Subtitle B-Regulatory Provisions 

* * * * * * * 
Sec. 

* * * * * • 

-------------~. ------------------~----- -----------~------------------
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1111. Persons prohibited from holding certain positions. 
(a) Conviction or imprisonment. 
(b) Penalty. 
(c) Definitions. 

* * * * * * 
§ 1111. Persons prohibited from holding certain positions 

CONVICTION OR IMPRISONMENT 

* 

(a) No person who has been convicted of, or has been imprisoned 
as a result of his conviction of, robbery, bribery, extortion, embezze
lement, fraud, grand larceny, burglary, arson, a felony violation of 
Federal or State law involving substances defined in section 802(6) 
of Title 21, murder, rape, kidnaping, perjury, assault with intent to 
kill, any crime described in section 80a-9(a)(1) of Title 15, a viola
tion of any provision of this Act, a violation of section 186 of Title 
29, a violation of chapter 63 of Title 18, a violation of sections 874, 
1027, 1503, 1505, 1506, 1510, 1951, or 1954 of Title 18, a violation of 
the Labor-Management Reporting and Disclosure Act of 1959, or 
conspiracy to commit any such crimes or attempt to commit any 
such crimes, or a crime in which any of the foregoing crimes is an 
element, shall serve or be permitted to serve-

(1) as an administrator, fiduciary, officer, trustee, custodian, 
counsel, agent, or employee of any employee benefit plan, or 

(2) as a consultant to any employee benefit plan, during or 
for five years after such conviction or after the end of such im
prisonment, whichever is the later, unless prior to the end of 
such five-year period, in the case of a person so convicted or 
imprisoned, (A) his citizenship rights, having been revoked as a 
result of such conviction, have been fully restored, or (B) [the 
Board of Parole of the United States Department of Justice] if 
the offense is a Federal offense, the sentencing judge or, if the 
offense is a State or local otfense, .on motion of the ~nited 
States Department of Justice, the district court of the United 
States for the district in which the offense was committed, pur
suant to sentencing guidelines and policy statements issued pur
suant to 28 U.S.C. 994(a), determines that such person's service 
in any capacity referred to in paragraph (1) or (2) would not be 
contrary to the purposes of this subchapter. Prior to making 
any such determination the [Board] Court shall hold [an ad~ 
minigtr&tive] a, hearing and shall give notice of such proceed
ing by certified mail to the State, county, and Federal pros
ecuting officials in the jurisdiction or jurisdictions in which 
such person was convicted. The [Board's] Court's determina
tion in any such proceeding shall be final. No person shall 
knowingly permit any other person to serve in any capacity re
ferred to in paragraph (1) or (2) in violation of this subsection. 
Notwithstanding the preceding provisions of this subsection, !,!O 
corporation or partnership will be precluded from acting as an 
administrator, fiduciary, officer, trustee t 0H~todian, counsel, 
agent, or employee, of any employee benf-f~t plan or as a con
sultant to any employee benefit plan without a notice, hearing, 
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and determination by such Board of Parole that such service 
would be inconsistent with the intention of this section. 

* * * * 

DEFINITIONS 

(c) For the purposes of this section: 

* * * * 

* * * 

* * * 
(3) A period of parole or supervised release shall not be con

sidered as part of a period of imprisonment. 

* * * * * * * 

TITLE 42: THE PUBLIC HEALTH AND 
WELFARE 

* * * * * * * 

CHAPTER 6A-PUBLIC HEALTH SERVICE 

Subchapter I-Administration 

* * * * * * * 

PART E-NARCOTIC ADDICTS AND OTHER DRUG ABUSERS 

* * * * * * * 
§ 25PI. Care and treatment of narcotic addicts 

SURGEON GENERAL AUTHORIZED TO PROVID!t PROGRAMS 

(a) The Surgeon General is authorized .to .prc.ovide for the confi?e
ment, care, protection, treatment, an~ dlsclplIne of pers(:>ll.s addlct
ed to the use of habit-forming narcotlc drl1gs who are Clvilly com
mitted to treatment [or convicted of offenses against the United 
States and sentenced to treatment] under the Narcotic Addict Re
habilitation Act of 1966, [addicts who are committed to the custo
dy of the Attorney General purs~ant to the provisions of th:e Feder
al Youth Corrections Act,] addlcts and other persons Wlth drug 
abuse and drug dependence problems who voluntarily submit 
themselves for treatment, and addicts convict~d of offenses against 
the United States and who are not sentenced to treatment under 
the Narcotic Addict Rehabilitation Act of 1966, including persons 
convicted by general courts-martial and consular courts. Such care 
and treatment shall be provided at hospitals of the Service faspe
cially equipped for the accommodation of such patients or else
where where authorized under other provisions of law, and shall be 
def?igned to rehabilitate suc~ persons, to restore thel!l to health, 
and where necessary, to traln them to be self-supportIng and self
reli~nt; but nothing in this section or in this part shall be con
strued to limit the authority of the Surg~on General under other 
provisions of law to provide for the conditional release of patients 
and for aftercare under supervision. In carrying out this subsec-
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tion, the Secretary shali establish in each hospital and other appro
priate medical facility of the Service a treatment and rehabilita
tion program for drug addicts and other persons with drug abuse 
and drug dependence problems who are in the area served by such 
hospital or other facility; except that the requirement of this sen
tence shall not apply in the case of any such hospital or other fa
cility with respect to which the Secretary determines that there is 
not sufficient need for such a program in such hospital or other fa
cility. 

* * * * * * * 
§ 259. Convict addicts or other persons with drug abuse or drug 

dependence problems 

* * * * * * * 
GRATUITIES AND TRANSPORTATION FURNISHED UPON DISCHARGE OR 

REI.EASE ON PAROLE 

(d) Every person convicted of an offense against the United 
States, upon discharge, or upon release on parole, or supervised re
lease from a hospital of the Service, shall be furnished with the 
gratuities and transportation authorized by law to be furnished to 
prisoners upon release from a penal, correctional, disciplinary, or 
reformatory institution. 

* * * * * * * 

TITLE 49: TRANSPORTA.TION 

* * * * * * * 
CHAPTER 115-FEDERAL-STATE RELATIONS 

Sec. 
11501. Interstate Commerce Commission authority over intrastate transportation. 
11502. Conferences and joint hearings with State authorities. 
11503. Tax discriminatinn against rail transportation property. 
11503a. Tax discrimination against motor carrier transportation property. 
11504. Withholding State and local income tax by certain carriers. 
11505. State action to enjoin rail carriers from certain actions. 
11506. Registration of motor carriers by a State. 
1150(. Prison-made property governed by State law. 

* * * * * * 
§ 11507. Prison-made prope:rty governed by State law 

* 

Goods, wares, and merchandise produced or mined in a penal in
stitution or by a prisoner not on parole, supervised release, or pro
bation and transported into and used, sold, or stored in a State or 
territory or possession of the United States, is subject to the laws of 
that State, territory, or possession. This section does not apply to 
commodities produced in a penal institution of the United States 
Government for its use. 

* * 0{< 0{< * * * 
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TITLE 50: WAR AND NATIONAL DEFENSE 

APPENDIX 

* * * * * * * 
Military Selective Service Act .................................................................................... . 

* * * * * * * 

§ 460. Selective Service System 

* * * 
(b) Administrative provisions 

The President is authorized
(1) * * * 

* * * * 

* * * * * * * 

451 

(7) to prescribe eligibility, rules, and regulations governing 
the [parole] release for service in the armed fo.rce~, or for !lny 
other special service established pursuant to thIS ~ltle [sectIO~s 
451 to 471a of this Appendix], of any person ~onvIC~ed 9f a VIO
lation of any of the provisions of this title [saId sectIOns]; 

CHANGES IN EXISTING LAW MADE BY Tl[TLE III OF S. 1762 

Chapter 

UNITED STATES CODE 

* * * * * * * 

TITLE 18: CRI'-aES AND CRIMINAL 
PROCEDURE 

* * * * * * * 
PART I-CRIMES 

* * * * * * * 
95. Racketeering ................................................ : ..... : ................................................. .. 
96. Racketeer influenced and corrupt organIZatlOns .......................................... .. 
97. Railroads ................................................................................................................ .. 

* * * * * * * 

Sec. 

1951 
1961 
1991 

CHAPTER 96-RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS 

Sec. 
1961. Definitions. . .. 1 
1962. Prohibited racketeering actiVIties. 
1963. Criminal penalties. 
1964. Civil remedies. 
1965. Venue and process. 
1966. Expedition of actions. 
1967. Evidence. 
1968. Civil investigative demand. 

1 Analysis does not conform to section catchline. 

* * * * * * * 
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[§ 1963. Criminal penalties 
[(a) Whoever violates any provision of section 1962 of this chap

ter shall be fined not more than $25,000 or imprisoned not more 
than twenty years, or both, and shall forfeit to the United States 
(1) any interest he has acquired or maintained in violation of sec
tion 1962, and (2) any interest in, security of, claim against, or 
property or contractual right of any kind affording a source of in
fluence over, any enterprise which he has established, operated, 
controlled, conducted, or participated in the conduct of, in violation 
of section -1962. 

[(b) In any action brought by the United States under this sec
tion, the district courts of the United States shall have jurisdiction 
to enter such restraining orders or prohibitions, or to take such 
other actions, including, but not limited to, the acceptance of satis
factory performance bonds, in connection with any property or 
other interest subject to forfeiture under this section, as it shall 
deem proper. 

(c) Upon conviction of a person under this section, the court shall 
authorize the Attorney General to seize all property or other inter
est declar4~d forfeited under this section upon such terms and con
ditions as the court shall deem proper. If a property right or other 
interest is not 13xercisable or transferable for value by the United 
States, it shall expire, and shall not revert to the convicted person. 
All provisions of law relating to the disposition of property, or the 
proceeds from the sale thereof, or the remission or mitigation of 
forfeiturE~s for violation of the customs laws, and the compromise of 
claims and the award of compensation to informers in respect of 
such forfeiltures shall apply to forfeitures incurredJ or alleged to 
have been incurred, under the provisions' of this section, insofar as 
applicable and not inconsistent with the provisions hereof. Such 
duties as are imposed upon the collector of customs or any other 
person with respect to the disposition of property under the cus
toms laws shall be performed under this chapter by the Attorney 
General. The United States shall dispose of aU such property as 
soon as commercially feasible, making due provision for the rights 
of innocent persons.] 

§ 1963. Criminal penalties 
(a) Whoever violates any provision of section 1962 of this chapter 

shall be fined not more than $25, 000 or imprisoned not more than 
twenty years, or both, and shall forfeit to the United States, irre
spective of any provision of State law-

(1) any interest the person has acquired or maintained in vio
lation of section 1962,' 

(2) any-
(:4) interest in; 
(B) security of; 
(C) claim against,' or 
(D) property or contractual right of any kind affording a 

source of influence over; 
any enterprise which the person has established, operated, con
trolled, conducted, or participated in the conduct of, in viola
tion of section 1.962; and 
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(3) any property constitutin~, or deriv~d (rom, any proceeds 
which the person obtained, d~rectly or ~ndu:ectl')', frC}m racke
teering .activity or unlawful debt collectwn ~n vwlatwn of sec-
tion 1962. II d . dd' 

The court, in imposing sentence on such person shi} or. er, m a ~-
tion to any other sentence imposed pursuant to th~ ~ectw.n, thi}t the 
person forfeit to the United States all property descnbed ~n th~s sub-
section. . d h' ., 

(b) Property subject to criminal forfe~ture un er t ~ sectwn ~n-
cludes- . +'+'-: d t d 

(1) real property, including things grow~ng on, a" ~xe 0, an 
found in land; and.. 1 .' 

(2) tangible and ~ntang~b~e persona£, p.r~perty, mcludmg 
rights, privileges, interests, clauns, and secunt~es. . . 

(c) All right, title, and interest in property 1-es,cnbed ~n subse~t~on 
(a) vests in the United States upon the comm~swn of the aC,t gwmg 
rise to forfeiture under this sectwn. Any such property that ~ subse
quently transferred to a person other: than the defendant may be the 
subject of a special verdict of forfe~ture and thereafter shall b~ or
dered forfeited to the United Stat~s, unless the tra,nsferee estC!'bl~hes 
in a hearing pursuant to subsectwn (m) that h~ ~ a bona f~de pur
chaser for value of such property who at the t~me of purchas~ was 
reasonably without cause to believe that the property was subject to 
forfeiture under this section. 

(d) If any of the property described in subsection (a)-
0) cannot be located; , J' ' 

(2) has been transferred to, sold to, or depos~tea w~th, a th~rd 
party; , 'd" f th t (.f!J) has been placed beyond the jur~ wtwn 0 e cour ; /4) has been substantially dimini.shed in value by any act or 
omission of the defendant; or , 

(5) has been commingled with other property whwh cannot be 
divided without difficulty; 

the court shall order the forfeiture of any oth;er p~operty of the de-
fendant up to the value of any property descnbed m paragraphs (1) 

through (5). 
(e)(l) Upon applicat,iol}- of ~he Unite~ States, the c,ourt may en,ter a 

restraining order or ~njunctwn, requ~re the exec!-'-twn of a sat~fac
tory performance bond, or ta~e an')' other a~twn to preserve. the 
availability of property descnbed ~n subsectwn (a) for forfe~ture 
under this section- ,.' 

(A) upon the fil~ng of an indi~tment or ~nformat~C?n chargmg 
a violation of sectwn 1962 of th~s chapte~ and alle@ng thCf't the 
property with respect to whwh the ord,er ~ sought l!~ould, .~n the 
event of conviction, be subject to forfe.~tur:e under th~ sectwn~' or 

(B) prior to the filing of such Cf'n ~ndwtment or: ~nformi}twn, 
if, after notice to persons appearmg to have an ~nterest ~n . the 
p~operty and opportunity for a hearing, the court determ~nes 

that-(i) there is a substantiCf'l probabilit:y that the Unit~d 
States will prevail on the ~ssue of.forfe~ture and thC!'t fa~l
ure to enter the order will result ~n the property be~ng de
stroyed, removed frC?m the jurisdi~tion of the court, or oth
erwise made unava~lable for forfe~ture; and 

----.--------~--------~---------------------------------------------------------
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(ii) the need to preserve the availability of the property 
through, the entry of the ,requested order outweighs the 
hardsh~p on any party aga~nst whom the order is to be en
tered: 

Provided, however! That an order entered pursuant to subparagraph 
(B) shall be effectwe for not more than ninety days, unless extended 
by the court for good cause shown or unless an indictment or infor
mation described in subparagraph (A) has been filed. 

(2) A temporal')' r~straining ord~r under this subsection may be en
terer.j, upon appl~c~twn of the UnLted States without notice or oppor
tun~ty for a ~~earmg when an information or indictment has not yet 
been f~led w~th respect to the property, if the United States demon
strates that th;ere is probabl~ cause to believe that the property with 
r~spect to w.hwh the o~der ~ sought would, in the event of convic
twn! be s,ubJ.ect to fC?rfe~ture un:der. t'.tis section and that provision of 
notwe w~ll jeopard~ze the ava~labd~ty of the property for forfeiture. 
Such a temporary order shall expire not more than ten days after 
the date on which it is entered, unless extended for good cause 
shown or unless the party against whom it is entered consents to an 
extension for a longer. period. A hearing requested concerning an 
or:der ~ntered und~r th~ paragraph shall be held at the earliest pos
s~ble t~~e, and pnor to th,e expiration .of the temporary order. 

(3) The. court ma')' rece~~e and conslder, at a hearing held pursu
ant ~o ~h~ subsectwn, evzdence and information that would be in
adm~s~ble under the .Federal Rules of Evidence. 

(f) Upon conviction of a person under this section the court shall 
enter a judgment of fo,rfeiture of the property to the United States 
and shall als,o authonze the Attorney General to seize all property 
ordered forfe~ted upon such terms and conditions as the court shall 
deem, proper. Following the entry of an order declaring the property 
forfe~ted, the court may, upon application of the United States 
enter s.uch appropriate restraining orders or injunctions, require th~ 
executwn of satUffactory performance bonds, appoint receivers, con
serl!ators, appra~ers,. accountants, or, trustees, or take any other 
actwn to p~otect the ~.nterest of the. Un~ted States in the property or
der:ed forfe~~ed. Any. mcome accru~ng to, or derived from, an enter
pr~e or an ~!l'teres~ ~n an enterprise which has been ordered forfeit
ed under th~ sectwn ~ay be .used to offs~t ordinary and necessary 
expenses to the enterpr~~ whwh are requ~red by law, or which are 
n.ecessary to protect the ~nterests of the United States or third par
t~es. 
(~ Following the seizure of property ordered forfeited under this 

sectwn, the Attorney General shall direct the disposition of the 
property ~~ sale or any, other commercially feasible means, making 
d!-,-e prov~wn for the ngh,ts of any innocent persons. Any property 
ng~.t or ~nterest not exerc~able by, or transferable for value to, the 
Un~ted States shall expire and shall not r:ever,t to the defendant, nor 
shall the defendant or any person actmg ~n concert with or on 
behalf of the defendant be eligible to purchase forfeited property at 
any sale held by the United States. Upon, aPl?lication of a person, 
other than the defendant or a person actmg In concert with or on 
b~halr. of the defendant, the court may restrain or stay the sale or 
d~pos~t~C?n of the property. pending the conclusion of any appeal of 
the cnm~nal case gw~ng nse to the forfeiture, if the applicant dem-
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onstrates that proceeding with the sale or dispositi.on of the.property 
will result in irreparable injury, harm or loss to htm. NO.twtth:s.tand
ing 31 U.S.C. 3302(b), the proceeds of any sale or other dtSp~stt1,On of 
property forfeited under this section and any m0l'!'eys forrettehd shill 
be used to pay all proper expenses for the forfetture and t e sa e, 
including expenses of s~i~ure, main~e1}ance and custody of the prop~· 
erty pending its dispostt1,On, adverttStng and court costs. The Attor 
ney General shall deposit in the Treasury any amounts of such pro
ceeds or moneys remaining after the payment. of such expe~es. . 

(h) With respect to property ordered forfetted under thtS sect1,On, 
the Attorney General is authorized t~- ., . 

(1) grant petitions for mit~ga.t1,On or re7!1-tSst~n of for(etture, re-
store\forfeited property to mcttms of a v,,1,Olat1,On. of thtS c.hapter, 
or take any other action to protect the ngh.ts of mno~ent pe-:sons 
which t:s ..... in the interest of justice and whlch LS not tnconstStent 
with the provisions of this chapter,' . . 

(2) compromise claims arising under thtS. s~ct1,Or:; . 
(3) award compensation to p~rsons .promdmg tnformat1,On re-

sulting in a forfeiture under thtS sectl,~n; 
(4) direct the disposition by th~ Um,ted St.ates of all property 

ordered forfeited under this sect1,On ~y publw sale. or an~ other 
commercially feasible means, makl,ng due provtS1,On J or the 
rights of innocent persons; and 

(5) take appropriate measures necessary t.o saf~guard a.nd 
maintain property ordered forfeited under thtS sect1,On pendmg 
its disposition. '. . h t 

(i) The A ttorney General may promulgate regulat1,Ons wtt respec 
to-

(1) making reasonable efforts to provide notice. to persons wh.o 
may have an interest in property ordered forfelted under thtS 

section; ." t' ftc ,t','t e' (2) granting petitions tar remiss1,O"! 0.1' ml,tlga 1,On 0 or, e~ 'lfr , . 
(3) the restitution of proper:ty to mctw,!s of an offens,! pettt1,On~ 

ing for remission or mitigat1,On of forfel,ture under. ~htS chapter, 
(-4) the disposition by the Un~ted Stat~s of forfe~ted property 

by public sale or other commerczallyfeasl,ble means, . . 
(5) the maintenance a.nd ~afe~eept"!~ of any property forfelted 

under this section pendtng l,ts dtSpostt1,On; and . 
(6) the compromise of r;.laims arising. under thtS c~apter. 

Pending the promulgation or such regulat1,Ons, all provtS1,Ons of law 
relating to the dispos~tion of p.r?per.ty, or the proceeds fro'!l th~ sale 
thereof, or the remiss1,On or mltl,gat1,On of forfeltures for v1,Olat1,On of 
the c~toms laws, and the compromise of claims a;nd the award of 
compensation to informers in respect of such forfeltures shall apply 
to forfeitures incurred, or alleged to hav~ been mcurred~ under the 
provisions of this section, insofar as applwable an~ not lnconstStent 
with the provisions hereof. Such c!utles as are lmpos~d u1!0.n the 
Customs Service or any person wtth respect to the dtSpos~t1,On of 
property under the customs law shall be performed under thtS chap-
ter by the Attorney qenerq,l.. ..' _ 

(j) Except as promd.ed In subs~ctwn (m), no I?arty ~latmln~ an In 
terest in property subject to forfelture under th~ s~ct1,On ma:r . 

(1) intervene in a trial or appeal of a. cnm~nal case lnvolvmg 
the forfeiture of such property under thls sectwn; or 
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(2) commence an action at law or equity against the United 
States concerning the validity of his alleged interest in the 
property subsequent to the filing of an indictment or informa
tion alleging that the property is subject to forfeiture under this 
section. . 

(k) The district courts of the United States shall have jurisdiction 
to enter orders as provided in this section without regard to the lo
cation of any property which may be subject to forfeiture under this 
section or which has been ordered forfeited under this section. 

(l) In order to facilitate the identification or location of property 
declared forfeited and to facilitate the disposition of petitions for re
mission or mitigation of forfeiture, after the entry of an order de
claring property forfeited to the United States the court may, upon 
application of the United States, order that the testimony of any 
witness relating to the property forfeited be taken by deposition and 
that any designated book, paper, document, record, recording, or 
other material not privileged be produced at the same time and 
place, in the same manner as provided for the taking of depositions 
under Rule 15 of the Federal Rules of Criminal Procedure. 

(m)(l) Following the entry of an order of forfeiture under this sec
tion, the United States shall publish notice of the order and of its 
intent to dispose of the property for at least seven successive court 
days in such manner as the Attorney General may direct. The Gov
ernment may also, to the extent practicable, provide direct written 
notice to any person known to have alleged an interest in the proper
ty that is the subject of the order of forfeiture as a substitute for 
published notice as to those persons so notified. 

(2) Any person, other than the defendant, asserting a legal interest 
in property which has been ordered forfeited to the United States 
pursuant to this section maj~ within thirty days of the final publi
cation of notice or his receipt of notice under paragraph (1), which
ever is earlier, petition the court for a hearing to adjudicate the va
lidity of his alleged interest in the property. The hearing shall be 
held before the court alone, without a jury. 

(3) The petition shall be signed by the petitioner under penalty of 
perjury and shall set forth the nature and extent of the petitioner's 
right, title, or interest in the property, the time and circumstances of 
the petitioner's acquisition of the right, title, or interest in the prop
erty, any additional facts supporting the petitioner's claim, and the 
relief sought. 

(-4) The hearing on the petition shan to the extent practicable and 
consistent with the interests of justice, be held within thirty days of 
the filing of the petition. The court may consolidate the hearing on 
the petition with a hearing on any other petition filed by a person 
other than the defendant under this subsection. 

(5) At the hearing, the petitioner may testify and present evidence 
and witnesses on his own behalf, and cross-examine witnesses who 
appear at the hearing. The United States may present evidence and 
witnesses in rebuttal and in defense of its claim to the property and 
cross-examine witnesses who appear at the hearing. In addition to 
testimony and evidence presented at the hearing, the court shall 
consider the relevant portions of the record of the criminal case 
which resulted in the order of forfeiture. 

'. '. 
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(6) If, after the hearing, the court determines that the petitioner 
has established by a preponderance of the evidence that-

(A) the petitioner has a legal right, title, or interest in the 
property, and such right, title, or interest renders the order of 
forfeiture invalid in whole or in part because the right, tii'le, or 
interest was vested in the petitioner rather than the defendant 
or was superior to any r~ght, title, or interest of the defendant 
at the time of the commission of the acts which gave rise to . ;"e 
forfeiture of the property under this section; or 

(B) the petitioner is a bona fide purchaser for value of the 
right, title, or interest in the property and was at the time of 
purchase reasonably without cause to believe that the property 
was subject to forfeiture under this section; 

the court shall amend the order of forfeiture in accordance with its 
determination. 

(7) Following the court's disposition of all petitions filed under 
this subsection, or if no such petitions are filed following the expira
tion of the period provided in paragraph (2) for the filing of such 
petitions, the United States shall have clear title to property that is 
the subject of the order of forfeiture and may warrant good title to 
any subsequent purchaser or transferee. 

* * * * * * * 

COMPREHENSIVE DRUG ABUSE 
PREVENTION AND CONTROL ACT OF 1970 

PUBLIC LAW 91-513; 84 STAT. 1236 

* * * * * * * 
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Sec. 1015. Applicability of part E of title n. 
Sec. 1016. Authority of S~cretary of Treasury. 
Sec. 1017. Criminal forfe~tures. 

- EFFEOtIVE DATE PROVISIONS PART B-AMENDMENTS AND REPEALS, TRANSITIONAL AND 

Sec. 1101. Repeals .. 
Sec. 1102. Conformmg ame~dments. 
Sec. 1103. Pending procee?illgs: 
S 1104. Provisional regIStratIOn. . . . . 
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TITLE IV-REPORT ON ADVISORY COUNCILS 

Sec. 1200. Report on advisory councils. 

* * * * * * * 

TITLE II-CONTROL AND ENFORCEMENT 

* * * * * * * 

OF MANUFACTURERS DISTRIBU-P~~1~A~~Gri~~::J~~~s OF CONTROLLED SUBSTANCES 

: * * * * * * 

DENIAL REVOCATION, SUSPENSION OF REGISTRATION 

.. t t tion 303 to manufac-S 304 (a) A recnstratIon pursuan 0 sec b d 
ec.. • b£ 11 d b tance may e suspen _ ture, distribute, or dispense a contro ale su s fmding that the reg

ed or revoked by the Attorney Gener upo~ a 
istrant-

* * * * * * . 
(f) In the evednt t~e Atto~~ey ~3nc:iflc~~~~~ii~d O:Ub:~~!~:sao=d 

* 

tration grante un er ~ec Ion u;suant to such registration at the 
or possessed by the. regISt~~nte¥rective date of the revocation order, 
the time of susPbnslOn or. ~h discretion of the Attorney General, 
as the case Inay e, m.;{, ill ~t' may be made of any controlled 
be placed undedr seal. 1 0 t~O~h~o~ime for tal-ring an appeal has 
substances un er sea un bId d except that a 
elapsed or until all appeals haveeen con~~ee order the sale of 
court upon application therefor, Aay at a;:y d shall require the 
peris~able controlleddsub~t:~ces~e ~t~U~he o~o~~t. Upon a revoca
depOSIt of the procee s 0 e s 11 d substances (or pro-
tion order becomin~ ~n~l, all ~)c~~~n~~o f:rfeited to the United 
ceeds . of sale deposlte In cour h 11 dis ose of such controlled 
States; and. the Att~rney G~~r:c:io~ 511(~). All right~ title~ and 
~ubt st~f~ii s~~ha~~~~r~U~~ :bstances shall vest in the United States me~ b' ~ l upon a revocation order ecoml,ng l'Lna . 

'l 
" ,! 
} 
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PART D-OFFENSES AND PENALTIES 

PROHIBITED ACTS A-PENALTIES 

SEC. 401. (a) Except as authorized by this title, it shall be unlaw
ful for any person knowingly or intentionally-

* * * * * * * 
CON'fINUING CRIMINAL ENTERPRISE 

SEC. 4Q8. (a) [(1)] Any person who engages in a continuing 
criminal enterprise shall be sentenced to a terrn of imprisonment 
which may not be less than 10 years and which may be up to life 
imprisonn:.lent, to a fme of not more than $100,000, and to the for
feiture prescribed in [paragraph (2)] section 413 of this title; 
except that if any person engages in such activity after one or 
more prior convictions of him under this section have become final, 
he shall be sentenced to a term of imprisonment which may not be 
less than 20 years and which may be up to life imprisonrr.i.ent, to a 
fine of not more than $200,000, and to the forfeiture prescribed in 
[paragraph (2)] section 413 of this title. 

[(2) Any person who is convicted under paragraph (1) of engag
ing in a continuing criminal enterprise shall forfeit to the United States-

[(A) the profits obtained by him in such enterprise, and 
[(B) any of his interest in, claim against, or property or con

tractual rights of any kind affording a Source of influence over, 
such enterprise.] 

* * * * * * * [(d) The district courts of the United States (including Courts in 
the territories 01" possessions of the United States having jurisdic
tion under subsection (a» shall have jurisdiction to enter such re
straining orders or prohibitions, or to take such other actions, in
cluding the acceptance of satisfactory performance bonds, in con
nection with any property or other interest subject to forfeiture 
under this section, as they shall deem proper.] 

* * • * * * * 
CRIMINAL FORFEITURES 

PROPERTY SUBJECT TO CRIMINAL FORFEITURE 

SEC. 413. (a) Any person convicted of a violation of this title or 
title III punishable by imprisonment for more than one year shall 
forfeit to the United States, irrespective of any provision of State law-

(1) any property constituting, Of' derived from, any proceeds 
the person obtained~ directly or indirectly~ as the result of such violation; 

(2) any of the person s property used, or intended to be used, 
in any manner or part, to commit~ or to facilitate the commis
sion of, such violation; and 

(3) in the case of a person convicted of engaging in a continu
ing criminal enterprise in violation of section 408 of this title 



\ 

576 

/21 U. S C 848) the person shall forfeit, in additio,! tc! any prop
l' •.• , . h (1) or (2) any of hzs ~nterest ~n, 
erty described m paragrap i ' t l rights affording a claims against, and property or con ra~ u.a . 
source of control over, the continuing cnmmal enter~rzse: addi

The court, in imposing sen~ence °d such per~o;:; :k~l~i~le e;;. ~~le III, 
:~:t ~h:ier~~~efo~f~f:~~eth':PU~~teSS::e~~ all property described in 
this subsection. 

" " MEANING OF TERM PROPERTY 

(b) Property subject to criminal forfeiture under this section ~n-

cludes (1) real property, including things growing on, affixed to, and 
found in land; and , l d 'ng 

(2) tangible and intangib~e personal P!C!perty, ~nc u ~ 
rights, privileges, interests, cla~ms, and secunt~es. 

THIRD PARTY TRANSFERS 

(c) A II right, title, and interest in Phroperty cfes.criboefd t~~ ~~~s;:~~~; 
J 'th United States upon t e commzsswn . b~ ~ev:~~o~feit::re under this section. Any such Pd:~~1a~~a~ b:':~ 

:bJ;}o~i:f?;~:i~~~~~f~i~j.~~i1f:.!.Etf!;':~; 
in a hearmg pursuant 0 su se~ w:;;h: at the time of purchase was 

~~:::~!b& v:f:ho~{ ;~:e ~:a01:1i~ve that the property was subject to 
forefeiture under thzs sectlOn. , (c J 

(d) If any of .the property described in subsectwn a-
(1) cannot be located; . d 'th th' d 
(2) has been transferred to, sold to, or depos~te w~ a ~~ 

pa'(lJ'has been placed beyond the jurisdiction of the court; 
(4) has been substantially diminished in value by any act or 

omission of the defendant; or . h t b 
(5) has been commingled with other property whw canno e 

divided without difficulty; h t f th de 
the court shall order the forfeiture of ad ot '// i~oP;~;'a;raphs (1j 
fendant up to the value of any property escn e ~n 
through (5). 

REBUTTABLE PRESUMPTION 

(e) There is ~ rebuttable presumption Cft :[:l~l ::~ftknllf~P:~ge~{ 
a person convwted of.a felo'!y ~fndther llzs'ted States establishes by a to forfeiture under thzs ,sectwn ~ e n~ 

preponderance of the emdence that-. d b s ch person during the 
(1) such property was acqu~re !Y u . . 

period of the violation of t!tis title or title III or w~th~n a rea-
sonable time after such perwd; and h h th 

(2) there was no likely source for such property ot er t an e 
violation of this title or title IlL 

r 
I 
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PROTECTIVE ORDERS 

(f)(1) Upon application of the United States, the court may enter a 
restraining ordc" or injunction, require the execuiion of a satisfac
tory performance bond, or take any other action to preserve the 
availability of property described in subsection (a) for forfeiture under this section-

(A) upon the filing of an indictment or information charging 
a violation of this title or title III for which criminal forfeiture 
may be ordered under this section and alleging that the proper
ty with respect to which the order is sought would, in the event 
of conviction, be subject to forfeiture under this section; or 

(B) prior to the filing of such an indictment or information, 
if, after notice to persons appearing to have an interest in the 
property and opportunity for a hearing, the court determines that-

(i) there is a substantial probability that the United 
States will prevail on the issue of forfeiture and that fail
ure to enter the order will result in the property being de
stroyed, removed from the jurisdiction of the court, or oth
erwise made unavailable for forfeiture; and 

(ii) the need to preserve the availability of the property 
through the entry of the requested order outweighs the 
hardship on any party against whom the order is to be entered: 

Provided, however, That an order entered pursuant to subparagraph 
(B) shall be effective for not more than ninety days, unless extended 
by the court for good cause shown or unless an indictment or infor
mation described in subparagraph (A) has been filed. 

(2) A temporary restraining order under this subsection may be en
tered upon application of the United States without notice or oppor
tunity for a hearing when an information or indictment has not yet 
been filed with respect to the property, if the United States demon
strates that there is probable cause to believe that the property with 
respect to which the order is sought WOUld, in the event of convic
tion, be subject to forfeiture under this section and that provision of 
notice will jeopardize the availability of the property for forfeiture. 
Such a temporary order shall expire not more than ten days after 
the date on which it is entered, unless extended for good cause 
shown or unless the party against whom it is entered consents to an 
extension for a longer period. A hearing requested concerning an 
order entered under this paragraph shall be held at the earliest pos
sible time and prior to the expiration of the temporary order. 

(3) The court may receive and consider, at a hearing held pursu
ant to this subsection, evidence and information that would be in
admissible under the Federal Rules of Evidence. 

WARRANT OF SEIZURE 

(g) The Government may request the issuance of a warrant 
authorizing the seizure o/, property subject to for/'eiture under this 
section in the same manner as provided for a search warrant. If the 
court determines that there is probable cause to believe that the 
property to be seized would, in the event of conviction, be subject to 
forfeiture and that an order under subsection (f) may not be suffi-
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cient to assure the availability of the property for forfeiture, the 
court shall issue a warrant authorizing the seizure of such property. 

EXECUTION 

(h) Upon entry of an order of forfeiture under this section, the 
court shall authorize the Attorney General to seize all property or
dered forfeited upon such terms and conditions. as the court shall 
deem proper. Following entry of an order declanng the property for
feited, the court may, upon application .of. the .United St'?tes, enter 
such appropriate restraining orders or ~nJunctu:ms, reQ,u~re the ex" 
ecution of satisfactory performance bonds, appo~nt recewers, cons.er
va tors, appraisers, accountants, or trustees, o~ take any other actwn 
to protect the interest of the United States ~n the property ordered 
forfeited. Any income accruing to or derived from pr?perty ordered 
forfeited under this section may be used to off~et ord~nary and n~c
essary expenses to the property which are requ~r~d by law, or wh~ch 
are necessary to protect the interests of the Un~ted States or th~rd 
parties. 

DISPOSITION OF PROPERTY 

(i) Following the seizure of property ?rdered forf,eited, lfnder this 
section the Attorney General shall d~rect the d1,Spos~twn of the 
property by sale or any other commer:cially feasible means, making 
due provision for the rights of any ~nnocent persons. Any property 
right or interest not exercisable by, or transferable for value to, the 
United States shall expire and $hall n?t r~vert to the d,efend,ant, nor 
shall the defendant or any person act~ng ~n concert w~th h~m or on 
his behalf be eligible to purchase forfeited property at any sale held 
by the United States. Upon application of a person, other .than the 
defendant or a person acting in concert wi~h hi~ or on hzs behalf, 
the court may restrain or stay the sale or d~pos~t.wT1; of the proI!erty 
pending the conclusion of any appeal of the cnm~nal case gw~ng 
rise to the forfeiture, if the applicant demo~trates th,?t proceed~ng 
with the sale or disposition of the property w~ll result ~n ~rreparable 
injury, harm, or loss to him. 

AUTHORITY OF THE ATTORNEY GENERAL 

(j) With respect to property ordered forfeited under this section, 
the Attorney General is authorized to-

(1) grant petitions for mit~ga,tion or re,!"issi?n of forfeiture, re
store forfeited property to vzct~ms of a vwlatwn of th~ chapter, 
or take any other action to I!rot~ct the 'righ,ts of inno~ent persons 
which is in the interest of Just~ce and whzch ~ not ~ncons~tent 
with the provisions of this section; . . 

(2) compromise claims arising under th~.s~ctw,,!; . 
(3) award compensation to persons promd~ng ~nformatwn re-

sulting in a forfeiture under this section; . 
(4) direct the disposition by the United Sta,tes,. ~n accordance 

with the provisions of section 511(e! of th~ t~tl~ (21 p:S.C. 
881(e)), of all property ordered forfe~ted un,der th~ sectu)n. by 
public sale or any other commercially feas~ble means, mak~ng 
due provision for the rights of innocent persons; and 
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(5) take appropriate measures necessary to safeguard and 
maintain property ordered forfeited under this section pending 
its disposition. 

APPLICABILITY OF CIVIL FORFEITURE PROVISIONS 

. (k) Excep.t to t~e extent tha~ ~hey are in~onsistent with the provi
swns of th~ sectwn, the prov~wns of sectwn 511(d) of this title (21 
U.S.C. 881(d)) shall apply to a criminal forfeiture under this section. 

BAR ON INTERVENTION 

(l) Except as provided in subsection (0), no party claiming an in
terest in property subject to forfeiture under this section may-

(1) intervene in a trial or appeal of a criminal case involving 
the forfeiture of such property under this section; or 

(2) commence an action at law or equity against the United 
States concerning the validity of his alleged interest in the 
property subsequent to the filing of an indictment or informa
tion. alleging that the property is subject to forfeiture under this 
sectwn. 

JURISDICTION TO ENTER ORDERS 

(m) The district courts of the United States shall have jurisdic
tion ~o enter orders as provid~d in this sectio,! without regard to the 
lo~atwn .of any pr?perty whzch may be sUbJ.ect to forfeiture under 
th~ sectwn or whzch has been ordered forfelted under this section. 

DEPOSITIONS 

(n) In order to facilitate the identification and location of proper
ty declared forfeited and to facilitate the disposition of petitions for 
remission or mitigation of forfeiture, after the entry of an order de
clari1}g I?roperty forfeit~d to the United States, the court may, upon 
apphcatwn o.f the Unlted States, or,der that the testimony of any 
wltness relat~ng to the property forfe~ted be taken by deposition and 
that any de~ignated ~0C!k, paper, document, record, recording, or 
other matenal not pnv~leged be produced at the same time and 
place, in the same manner as provided for the taking of depositions 
under Rule 15 of the Federal Rules of Criminal Procedure. 

THIRD PARTY INTERESTS 

(o}(l) Following the entry of an order of forfeiture under this sec
~ion, the U,!ited States shall publish notice of the order and of its 
~ntent to d~pose of the property for at least seven successive court 
days in such manner as the Attorney General may direct. The Gov
ern'!2ent may also, to the extent practicable, provide direct written 
notzce to any person known to have alleged an interest in the proper
ty that is the subject of the order of forfeiture as a substitute for 
published notice as to those persons so notified. 
. (2) Any persoT1;, other than the defendant, asserting a legal interest 
~n propei'ty whzch has been ordered forfeited to the United States 
pur~uant to t.his sect~on mCf-Y, within, thirty days of the final publi
catwn of notzce or h~ recelpt of notzce under paragraph (1) which
ever is earlier, petition the court for a hearing to adjudicat~ the va-
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lidity of his alleged in tere. ·,t in the property. The hearing shall be 
held before the court 11:!.or,e, 1.'Jithout a jury. .. 

(3) The petition .shall be s~6~ned by the pet~twner under per:a:lty of 
perjury and shall set forth tht. nature and ,extent of ,the pet~twner s 
right, title, or interest in the proper~y, the. t~me ar:d c~rcur:nstances of 
the petitioner's acquisition. of the :~ght, t~tle,. 0: ~nt~rest ~n the prop
erty, any additional facts supportmg the pet~twner s cla~m, and the 
rn~~~t . 

(4) The hearing on the petition shall, to the extent practwable and 
consistent with the interests of justice, be held within thirty days of 
the filing of the petition., The court may consf!l,idate, the hearing on 
the petition with a heanng on any other pet~twn f~led by a person 
other than the defendant under this subsection. , 

(5) A t the hearing, the petitioner may testify anq, pres~nt evzdence 
and witnesses on his own behalf, and cross-exam~ne w~tnesses who 
appear at the hearing. Th~ United Stat~s ma:>: present evidence and 
witnesses in rebuttal and '£1£ defense of zts cla~m to the property and 
cross-examine witnesses who appear at the hearing, In addition to 
testimony and evidence presented at the hearing, the ,colfrt shall 
consider the relevant portions of the record ot the cnmznal case 
which resulted in the order of forfeiture. 

(6) If, after the hearing, the court determ!nes that the petitioner 
has established by a preponderance of the evzdence that-

(AJ the petitioner has a legal right, title, or interest in the 
property, and such right, title, or interest renders ,the or,der of 
forfeiture invalid in whole or in part because the nght, t~tle, or 
interest was vested in the petitioner rather than the defendant 
or was superior to any right, title, or interes.t of the dr;fendant 
at the time of the commission of ihe acts whwh gave nse to the 
forfeiture of the property under this section; or 

(B) the petitioner is a bona fide purchaser for value ?f the 
right, title, or interest in the property an~ was at the t~me of 
purchase reasonably without cause to bebeve that the property 
was subject to forfeiture under this section; 

the court shall amend the order of forfeiture in accordance with its 
determination. 

(7) Following the court ~ disposition of all petitions filed un~er 
this subsection, or if no such petitions are filed followinp, the exp~ra
tion of the period provided in paragraph (2) (or the f~l~ng of suc~ 
petitions, the United States shall have clear t~tle to property t~at ~ 
the subject of the order of forfeiture and may warrant good t~tle to 
any subsequent purchaser 01' transferee. 

PART E-ADMINISTRATIVE AND ENFORCEMENT 
PROVISIONS 

PROCEDURES 

SEC. 501. (a) The Attorney General may delegate any of his func
tions under this title to any officer or employee of the Department 
of Justice. 

* * * * * >I< * 

-------~--.----,--------------------------------
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:FORFEITURES 

SEC. 511. (a) Thel following shall be subject to forfeiture to the 
United States and 110 property right shall exist in them: 

(1) All controlled subsltances which have been manufactured, 
distributed, diElpensed, or acquired in violation of this title, 

* * * * * * 
(7) All real property, including any right, title, and interest in 

the whole of any lot or tract of land and any appurtenances or 
improvements:, which is used, or intended to be used, in any 
manner or part, to commit, or to facilitate the commission of, a 
violation of this title punishable by more than one year's im
prisonment, except that no property shall be forfeited under this 
paragraph, to the extent of an interest of an owner, by reason of 
any act or omission established by that owner to have been com
mitted or omitted without the knowledge or consent of that 
owner. 

(0) Any propHrty subject to civil or criminal forfeiture to the 
United States under this title may be seized by the Attorney Gen
eral upon prOCHSS issued pursuant to the Supplemental Rules for 
Certain Admiralty and Maritime Claims by any district court of 
the United Stai.;es having jurisdiction over the property, except that 
seizure withou1c such process may be made when-

* * * * * * 
(4) the Attorney General has probable cause to believe that 

the prop(~rty [has been used or is intended to be used in viola
tion of] is subject to civil or criminal forfeiture under this 
title, 

* * * * * * * 
(c) Property taken or detained under this section shall not be re

pleviable, hut shall be deemed to be in the custody of the Attorney 
General, ~/ubject only to the orders and decrees of the court or the 
official having jurisdiction thereof. Whenever property is seized 
under ar,ty of the provisions of this title, the Attorne!y General 
may-

(1) place the property under seal; 
(2,) remove the property to a place designated by him; or 
(8) require that the General Sel'vices Administration take 

cU~Jtody of the property and remove it, if practicable, to an ap
propriate location for disposition in accordance with law. 

(d) All provisions of law relating to the seizure, summary and ju
dicial forfeiture, and condemnation of property for violation of the 
customs laws; the disposition of such property or the proceeds from 
the sale thereof; the remission or mitigation of such forfeitures; 
and the compromise of claims and the award of compensation to 
informers in respect of such forfeitures shall apply to seizures and 
forfeitures incurred, or alleged to have been incurred, under any of 
the provisions of this title, insofar as applicable and not inconsist
ent with the provisions hereof; except that such duties as are im
posed upon the customs officer or any other person with respect to 
the seizure and forfeiture of property under the customs laws shall 
be performed with respect to seizures and forfeitures of property 
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under ~his title b~ such officerhs'tagents, or b ot~~~ rtt~~~~;G~::r~L 
uthorlzed or desIgnated for t a purpose y . d £ 

!xcept to the e~tent that such duties arise from seIzures an or-

feitures effected by anY
t C';1sto.1D:SllyOffioirCec~iminallY forfeited under this (e) Whenever proper y IS cw~ . 

title the Attorney General may- h t d 
(1) retain the property for official use or transfer tl esc~ 0 y 

or ownership of any forfeited proP
6
e
1
rJY fto /h;y !'a~t:;A~t ~f j 930 

local agency pursuant to sectwn 0 1 J 

(19 U.S.C. 1616); h' h . ,t uI'red to be de-(2) sell any forfeited property w IC IS no req '. 
stro ed b law and which is not harmful to the .p';1bhc, . 

(35 re ~ire that the General ServIces Adm~nlst:r:a~IOn take 
t d ~f the property [and remove it for dISposItIOn] and cus 0 Yd' - . th I dispose' of it in accor ance WL aw; or ... £ 
4 forward it to the Drug Enforcem.ent Adm~nls~ratIOn or 

d' () 't' n (including delivery for medICal or sCIentific use to 
a~j~~J~ral or State agency under regulations of the Attorney 

The G~~~::r~ from any sale under paragraph' (2) and any moneys 
forfe£ted under this subchapter shall be used to 'par ~l proper ex-
penses of the proceedings for forfeiture and sale Inc u

d 
Ing extpenstes 

. f t d d tising an cour cos s. of seizure maIntenance 0 cus 0 y, aver , f th U 't d 
The Attor~e General shall forward to the Treasll;rer 0 e ni e 
States for d~osit in [the general fund of the l!mted States ~e""f 
ury] accordance with subsection (P.or thf~ sectwn anf afn~:ch se~_ such moneys and proceeds remaInIng a ter paymen 0 
penses. 

* * * * * :0: * . 
(g)(1) All species of plants from which controlled substadnces If 

I I d II be derived which have been plante or cu -~~':d h'.. vi"olationn;,'f,his title, or of which the own'brs or. c'ttiv'd 
tors are unknown, or which ~re wild growths, may e seIze an 
summarily forfeited to the UnIted States. 

* * * * * * *. 
(h) All right, title, and interest in property d:es~ribed in sU,bse~t~on 

(a) shall vest in the Uniteij Statt;s upon comm~swn of the act gwmg 
rise to forfeiture under th~ sectwn. .. It' 

(i) 'The filin of an indictment or information al!elJLng a '!lw a wn 
of this title o/title III which is also related to a cw,1 forf.ett;:'S pro-
ceedin under this section shall, upon motwn of the Un~.te tates 

nd fo~ ood cause shown stay the civil forfeiture proceed~ng. . 
a 6)(1) &re is establish;d in the United St~tes Treasury a ~pefial 
fund to be known as the Drug Assets Forfe~ture FU'hd /tbre~na . {r 
in this subsection referred to as the "fund") whic,?- s. a. e .ava~ h 
ble to the Attorney General without fis.ca~ year 1~"J.~ta~on.f.: II S~Cg 
amounts as may be specified in ap~ropnatwn Acts lor tel 0 ow~n 
purposes of the Department of Justwe: G I f 

(A) the payment, at the discretion of. the.Attorney enera, d 
an ex enses necessary to seize, deta~n, ~nv.entory, safequan I 

Y. tItn advertise or sell propert')' under se~zure, detentwn, or 
%~}~ted 'pursuant' to thi..c; Act or the Controlled Substances 
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Import and Export Act (21 U.S.C. 951 et seq.), or of any other 
necessary expenses incident to the seizure, detention, or forfeit
ure of such property; such payments may include payments for 
contract services and payments to reimburse any Federal, State, 
or local agency for any expenditures made to perform the forego
ing functions; 

(B) the payment of awards lor information or assistance lead
ing to a civil or criminal forfeiture under this Act, or the Con
trolled Substances Import and Export Act (21 U.S.c. 951 et 
seq.), at the discretion of the Attorney General; 

(C) the compromise and payment of valid liens and mortgages 
against property that has been forfeited pursuant to any provi
sion of this Act or the Controlled Substances Import and Export 
Act (21 U.S.c. 951 et seq.), subject to the discretion of the Attor
ney General to determine the validity of any such lien or mort
gage and the amount of payment to be made; and 

(D) disbursements authorized in connection with remission 
and mitigation procedures relating to property forfeited under 
this Act or the Controlled Substances Import and Export Act 
(21 U.S.c. 951 et seq.). 

(2) Any reward paid from the fund for information concerning a 
forfeiture shall be paid at the discretion of the A ttorney General or 
his delegate, except that the authority to pay a reward of $10,000 or 
more shall not be delegated to any person other than the Deputy At
torn.ey General~ the Associate Attorney General, the Director of the 
Federal BuremJ, of Investigation, or the Administrator of the Drug 
Enforcement Administration. Any reward for such information 
shall not exceed the lesser of $150,000 or one quarter of the amount 
realized by the United States from the property forfeited. 

(3) There shall be deposited in the fund all amounts remaining 
after payment of expenses for forfeiture and sale under subsection (e) 
of this section. 

(4) Amounts in the fund which are not currently needed for the 
purpose of this section shall be kept on deposit or invested in obliga
tions of, or guaranteed by, the United States. 

(5) The Attorney General shall transmit to the Congress, not later 
than four months after the end of each fiscal year a detailed report 
on the amounts deposited in the fund and a description of expendi
tures made under this subsection. 

(6) The provisions of this subsection relating to deposits in the 
fund shall apply to all property in the custody of the Department of 
Justice on or after the effective date of the Comprehensive Forfeiture 
Act of 1983. 

(7) For the purposes described in paragraph (1)(A), (B), and (C), 
-there are authorized to be appropriated from the fund for fiscal year 
1984 not more than $10,000, 000, for fiscal year 1985 not more than 
$15,000,000, for fiscal year 1986 not more than $20,000,000, and for 
fiscal year 1987 not more than $20,000,000. For fiscal years 1984, 
1985, 1986, and 1987, there are authorized to be appropriated such 
amounts as may be necessary for the purpose described in paragraph 
(1)(D). Amounts in the fund in excess of the amounts appropriated 
at the end of each fiscal year shall be deposited in the General 
Fund of the United States Treasury. At the end of the last fiscal 
year for which appropriations from the fund are authorized by this 
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. t d any amount then remaining 
t:~h~f~n~h~1l~e cd~~s~~edin tit: General Fund of the Treasury 
of the United States. 

* * . * * * * * 

TITLE III~-IMPORTATION AND EXPORTA
TION; AMENDMENTS AND REPEALS OF 
REVENUE LAWS 

'" * * * * * * 

PART A_IMPORTATION AND EXPORTATION 

* * * * * * 

AUTHORITY OF SECRETARY OF TREASURY 

SEC 1016 Nothing in this Act shall derogate from the duthl:;!~ 
of th~ Secr~tary of the Treasury under the customs an re 
laws. 

CRIMINAL FORFEITURES 

SEC. 1017. Section 413 'of title I~ {~~atingf :h~r:iJ~n;!tt;(~tZ;bY 
shall apply in every respect to. a vw a £on. 0 

imprisonment for more than one year. 

* * * * * * * 

TITLE 19: CUSTOMS DUTIES 

* * * * * * * 

CHAPTER 4-TARIFF ACT OF 1930 

* * * * * * * 

PART V_ENFORCEMENT PROVISIONS 

Sec. . rts' ti 'gn ports 1588. Transportation between AmerIcan po VIa orel . 
1589. Arres.t au,thorfityhof custtoms t!r:;~':~ther seizures by customs officers. 
1600. Applwatwn 0 t e cus oms 

• • • • • • • 
1602. Seizure; report to customs officers. 

'" • • • • • • 
1605. Seizure; custo~y; storage. 
1606. Seiz~re; apPalralS~ml0enOtO'0 or less] Seizure' value $100,000 or less, prohibited ar-
1607 [SeIZure; v ue ,,' , . , 

. ticles; transporting conveyan~es. 
1608. Seizure; claims; judicial c~ndemnatlOn. 
1609. Seizure; summary of forfeIture and sale. 
1610. Seizure; value more than $10,000. 
1611. Seizure; sale unlawful. 
1612. Seizure; summary sale. 

.~- ------------------
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1613. Disposition of proceeds of forfeited property . 
1613a. Customs forfeiture fund. 
1614. Release of seized property. 
1615. Burden of proof in forfeiture proceedings. 
1616. [Repealed.] Disposition of forfeited property. 
1617. Compromise of government claims by Secretary of Treasury. 
1618. Remission Qr mitigation of penalties. 
1619. Award of compensation to informers. 
1620. Acceptance of money by United States officers. 
1621. Limitation of actions. 
1622. Foreign landing certificates. 
1623. Bonds and other security. 

(a) Requirement of bond by regulation. 
(b) Conditions and form of bond. 
(c) Cancellation of bond. 
(d) Validity of bond. 
(e) Deposit of money or obligation of United States in lieu of bond. 

1624. General regulations. 
1625. Publication of decisions. 

PART VI-MISCELLANEOUS PROVISIONS 

[1644. Application of section 177 of Title 49.] 
1644. Application of the Federal Aviation Act and section 1518(d) of title 33. 

* * * * * * * 
§ 1589. Arrest authority of customs officers 

Subject to the direction of the Secretary of the Treasury, an officer 
of the Customs Service as defined in section 401(i) of this Act, as 
amended, may-

(1) carry a firearm; 
(2) execute and serve any order, warrant, subpena, summons, 

or other process issued under the authority of the United States; 
(3) make an arrest without a warrant for any offense against 

the Unit~~d States committed in the officer's presence or for a 
felony, cognizable under the laws of the United States commit
ted outside the officer's presence if the officer has reasonable 
grounds to believe that the person to be arrested has committed 
or is committing a felony; and 

(4) perform any other law enforcement duty that the Secretary 
of the Treasury may designate. 

* * * * * * * 
§ 1600. Application of the customs laws to other seizures by customs 

officers 
The procedures set forth in sections 602 through 619 of this Act 

(19 U.S.C. 1602 through 1619) shall apply to seizures of any property 
effected by customs officers under any law enforced or administered 
by the Customs Service unless such law specifies different proce
dures. 

* * * * * * * 
§ 1602. Seizure; report to customs officer 

It shall be the duty of any officer, agent, or other person author
ized by law to make seizures of merchandise or baggage subject to 
seizure for violation of the customs laws, to report every such seiz-
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ure immediately to the appropriate customs officer for the ~istrict 
in which such violation occurred, and to turn over and dehyer to 
such customs officer any vessel, vehicle, aircraft, merchandIse, or 
baggage seized by him, and to report immediately to such customs 
officer every violation of the customs laws. 

* * * * * * * 
§ 1605. Seizure; custody; storage 

All vessels, vehicles, aircraft, merchandise, and bagg~ge seiz~d 
under the provisions of the customs laws, or laws relating to t e 
navigation, registering, enrolling or l~censing, or entry or clear
ance of vessels unless otherwise provIded by law, shall be placed 
and ~emain in 'the custody of the appropriate cu~t0II?-s of~~er for 
the district in which the seizure was made to awaIt dISposItIOn ac
cording to law. d . h 

Pending such disposition, the property shall be store 0 In suc 
place as, in the cllstonlS officer's opinion, is ~ost convenIent and 
appropriate with due reg~rd .to .the eXI?en~~ Inv?lv~d, whether or 
not the place of storage IS WithIn the JudIcial dIStrl~t or the cus
toms collection district in which the prope.rty. was seIzed; and stor
age of the property outside th~ judicial ~IStrlCt or customs c?ll~c
tion district in which it was seIZed shall In no way. affec~ t~e J UrIS
diction of the court which would otherwise have JurIsdICtIOn over 
such property. 

§ 1606. Seizure; appraisement 
The appropriate customs officer shall determine the dom~stic 

value at the time and place of appraisement, of any vessel, vehIcle, 
aircr~ft, merchandise, or baggage seized under the customs laws. 

[§ 1607. Seizure; value $10,000 or less 
[If such value of such vessel, vehicle, merchandise, or baggage 

does not exceed $10,000, the appropriate customs office! shall cau~e 
a notice of the seizure of such articles and the in~entIOn to forfeIt 
and sell or otherwise dispose of the same according to law to be 
published for at least three successive weeks in such manner ~s the 
Secretary of the Treasury may direc~. ~or the purpos~s of t~IS sec
tion and sections 1610 and 1612 of thIS title merchandIs~ the Imp~r
tation of which is prohibited shall be held not to exceed $10,000 In 
value.] 

§ 1607. Seizure; value $100,000 or less, prohibited articles, transport
ing conveyances 

(a) If- h' I . .f!t h 
(1) the value of such seized vessel, ve z.c e, az.rcra", merc an-

dise, or baggage does not exceed $10~,000;. . 
(2) such seized merchandise consz.sts of artz.cles the z.mporta-

tion of which is prohibited; C!r. . 
(3) such seized vessel, vehz.cle, or az.rcraft was used to z.mport,. 

export, or otherwise transport or store any co,,:trolled sub~tances, 
the appropriate customs officer shall caZfse a notz.ce of the sez.7ure ~f 
such articles and the intention to forfez.t anc! sell or otherwz.se dz.s
pose of the same according to law to be publz.shed for at l.east three 
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success!ve week~ in such: manner as the Secretary of the Treasury 
may dz.rect. Wntten notz.ce of sez.zure together with information on 
the applicable procedures shall be sent to each party who appears to 
have an interest in the seized article. 

(b) As used in this section, the term "controlled substance" has 
the meaning given that term in section 102 of the Controlled Sub
s.tances Act (21 U.S. C. 802). 

§ 1608. Seizure; claims; judicial condemnation 

Any person claiming s1;lch ve~sel, vehicle, aircraft, merchandise, 
or baggage ~ay ~t any bme ~Ithin t~enty days from the date of 
the first publIcatIOn of the notice of seIZure file with the appropri
ate customs officer a claim stating his interest therein. Upon the 
filing of such claim, and the giving of a bond to the United States 
In. the penal sum of $5, 000 or 10 per centum of the value of the 
claim,ed property, whichever is lower, but not less than, $250, with 
suretIes to be approved by such customs officer, conditioned that in 
case of condemnation of the articles so claimed the obligor shall 
pay all th~ costs and expenses of the proceedings to obtain such 
condemnation, such customs officer shall transmit such claim and 
bond, with a duplicate list and description of the articles seized to 
the United States attorney for the district in which seizure ~as 
made, who shall proceed to a condemnation of the merchandise or 
other property in the manner prescribed by law. 

§ 1609. Seizure; summary of forfeiture and sale 

If no such claim is filed or bond given within the twenty days 
hereinbefore specified, the appropriate customs officer shall declare 
the vessel, vehicle, aircraft, merchandise, or paggage forefeited and 
shall sell the same at public auction in the same manner as 'mer
chandise abandoned to the United States is sold or otherwise dis
pose of the same according to law and shall depo~it the proceeds of 
sale, [af~er deducting the actual ~xpenses of seizure, publication, 
and sale In the Treasury of the UnIted States.] after deducting ex
penses enumerated in section 613 of this Act into the Customs For
feiture Fund. 

§1610. Seizure; value more than $10,000 

.[If ~he value of any vessel, vehicle, merchandise, or baggage so 
seIZed .IS greater than. $10,000,] If any vessel, vehicle, aircraft, mer
c!.tandz.se, or baggage !-8 not subject to the procedure set forth in sec
tz.on 607, th~ approprlate customs officer shall transmit a report of 
the case, With the names of available witnesses, to the United 
States attorney for the district in which the seizure was made for 
the institution of the proper proceedings for the condemnation of 
such property. 

§ 1611. Seizure; sale unlawful 

.. ' If the s~le of any vessel, vehi~le, aircraft, merchandise, or bag
gage forfeIted under the customs laws in the district in which seiz
ure thereof was made be prohibited by the laws of the State in 
which such district is located, or if a sale may be made more ad
vantageously in any other district, the Secretary of the Treasury 
may order such vessel, vehicle, aircraft, merchandise, or baggage to 
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be transferred for sale in any customs district in which the sale 
thereof may be permitted. Upon the r~quest of the Sec~etary of the 
Treasury, any court may, in proceedIngs for the forfeIture of any 
vessel, vehicle, aircraft, merchandise, or baggage under the cu~
toms laws, provide in its decree of forfeiture t~at the vessel, ve~
cle aircraft merchandise, or baggage, so forfeIted, shall be dehv
er~d to the 'Secretary of the Treasury for disposition in accordance 
with the provisions of this section. If the Sec!etary of the Tr~asury 
is satisfied that the proceeds of any sale wIll not be suffiCient to 
pay the costs thereof, he may order a destruction by the customs 
officers: Provided, That any merchandise forfeited -;.under the cus
toms laws the sale or use of which is prohibited under any law of 
the United States or of any State, may, in the discretion of the Sec
retary of the Treasury, be destroyed, or remanufacture~ into an ar
ticle that is not prohibited, the resulting article to be disposed of to 
the profit of the United States only. if--

§ 1612. Seizure; summary sale 
Whenever it appears to the appropriate customs officer that any 

vessel, vehicle, aircraft, merchandise, or baggage seIzed under the 
customs laws is liable to perish or to waste or to. be greatly re~uc~d 
in value by keeping, or that the expense of keepIng the same IS dIS
proportionate to the value thereof, [and t~e value of sucJ;1 vessel, 
vehicle merchandise, or baggage as determIned under sectIOn 1606 
of this 'title, does not exceed $10,000,] and the article is subjec.t to 
the provisions of section 607 of this Act, and such ve:ssel, vehIcle, 
aircraft merchandise, or baggage has not been delivered under 
bond s~ch officer shall, proceed forthwith to advertise and sell the 
sam~ at auction under regulations td be prescribed by the Secre
tary of the Treasury. [If such value:- of such ves~el, yehicle, ~er
chandise, or baggage exceeds $10,000,] If the artl,cle 1,8 not subject 
to the provisions of section 607 of this Act, such officer shall f?rth
with transmit the appraiser's return and his report of the seIZure 
to the United States attorney, who shall petition the court to order 
an immediate sale of such vessel, vehicle, aircraft, merchandise, or 
baggage, and if the ends of justice require it the cour.t shal~ order 
such immediate sale, the proceeds thereof to be deposIted wIth the 
court to await the final determination of the condemnation pro
ceedings. Whether such sale be made by the customs officer or by 
order of the court, the proceeds thereof shall be held subject t? 
claims of parties in interest to the same extent as the vessel, vehI
cle, aircraft, merchandise, or baggage so sold would have been sub
ject to such claim. 

§ 1613. Disposit.ion of proceeds of forfeited property 
(a) Except as IJrovided ~n subs.ection (b) of this ~ection, any person 

claiming any vessel, vehicle, al,rcraft, merchandIse, or baggage, or 
any interest th*~rein, which has been forfeited and sold under the 
provisions of this chapter, may at any time within three months 
after the date of sale apply to the Secretary of the .Treasury if the 
forfeiture and sale was under the customs laws, or If the forfeIture 
and sale was under the navigation laws, for a remission of the for
feiture and restoration of the proceeds of such sale, or such part 
thereof as may be claimed by him. Upon the production of satisfac-
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tory proof that the applicant did not know of the seizure prior to 
the declaration or condemnation of forfeiture, and was in such cir
cumstances as prevented him from knowing of the same, and that 
such forfeiture was incurred without any willful negligence or in
tention to defraud on the part of the applicant, the Secretary of the 
Treasury may order the proceeds of the sale, or any part thereof, 
restored to the applicant, after deducting the cost of seizure and of 
sale, the duties, if any, accruing on the merchandise or baggage, 
and any sum due on a lien for freight, charges, or contribution in 
general average that may have been filed. If no application for 
such l1emission or restoration is made within three months after 
such sale, or if the application be denied by the Secretary of the 
Treasury, the proceeds of sale shall be disposed of as follows: 

(1) For the payment of all proper expenses of the proceedings 
of forfeiture and sale, including expenses of seizure, maintain
ing the custody of the property, advertising and sale, and if 
condemned by a decree of a district court and a bond for such 
costs was not given, the costs as taxed by the court; 

(2) For the satisfaction of liens for freight, charges, and con
tributions in general average, notice of which has been filed 
with the appropriate customs officer according to law; and 

[(3) The residue shall be deposited with the Treasurer of the 
United States as a customs or navigational fine.] 

(3) The residue shall be deposited in the Customs Forfeiture 
Fund. 

§ 1613a. Customs Forfeiture Fund 
(a) There is hereby established in the Treasury of the United 

States a special fund for the United States Customs Service that 
shall be entitled the "Customs Fort,eiture Fund" (hereinafter re
ferred to in this section as the "fund ~. This fund shall be available 
without fiscal year limitation in such amounts as may be specified 
in appropriations Acts for the following purposes of the United 
States Customs Service-

(1) the payment of all proper expenses of the seizure or deten
tion or the proceedings of forfeiture and sale (not otherwise re
covered under section 613(a)) including but not limited to, ex
penses of inventory, security, maintaining the custody of the 
property, advertising and sale, and if condemned by the court 
and a bond for such costs was not given, the costs as taxed by 
the court,' and 

(2) the payment of awards of compensation to informers under 
section 619 of the Tariff Act of 1930, as amended. 

(b) There shall be deposited in the fund all proceeds from the sale 
or other disposition of property forfeited under, and any currency or 
monetary instruments seized and forfeited under, the laws enforced 
or administered by the United States Customs Service. 

(c) Amounts in the fund which are not currently needed for the 
purposes of this section shall be kept on deposit or invested in obli
gations of, or guaranteed by, the United States. 

(d) The Commissioner of the Customs shall transmit to the Con
gress, not later than four months after the end of each fiscal year a 
detailed report on the amounts deposited in the fund and a descrip
tion of expenditures made under this section. 

:~! O:lH 0-8:l--', 
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(e) The provisions of this section relating to deposits in the fund 
shall apply to all property in the custody of the United States Cus
toms Service on or after the effective date of the Comprehensive For-
feiture Act of 1983. 

(f) For the purposes described in subsection (a), there are author-
ized to be appropriated from the fund for fiscal year 1984 not more 
than $10,000,000, for fiscal year 1985 not more than $15,000,000, for 
fiscal year 1986 not more than $20,000,000, and for fiscal year 1987 
not more than $20,000,000. Amounts in the fund in excess of the 
amounts appropriated at the end of each fiscal year ~hall be depos
ited in the General Fund of the Treasury of the Un~ted States. At 
the end of the last fiscal y~ar for which appropriations from the 
fund are authorized by this Act, the fund shall cease to exist and 
any amount then remaining in the fund shall be deposited in the 
General Fund of the Treasury of the United States. 

§ 1614. Release of seized property 
If any person claiming an interest in any vessel, vehicle, aircraft, 

merchandise, or baggage seized under the provisions of this chapter 
offers to pay the value of such vessel, vehicle, aircraft, merchan
dise, or baggage, as determined under section 1606 of this title, and 
it. appears that such person has in fact a substantial interest there
in, the appropriate customs officer may, subject to the approval of 
the Secretary of the Treasury if under the customs laws, or unde! 
the navigation laws, accept such offer and release the vessel, vehi
cle, aircraft, merchandise, or baggage seized upon the payment of 
such value thereof, which shall be distributed in the order provided 
in section 1613 of this title. 
§ 1615. Burden of proof in forfeiture proceedings 

In all suits or actions (other than those arising under section 
1592 of this title) brought for the forfeiture of any vessel, vehicle, 
aircraft, merchandise, or baggage seized under the provisions of 
any law relating to the collection of duties on imports or tonnage, 
where the property is claimed by any person, the burden of proof 
shall lie upon such claimant; and in all suits or actions brought for 
the recovery of the value of any vessel, vehicle, aircraft, merchan
dise, or baggage, because of violation of any such law, the burden 
of proof shall be upon the defendant: Provided, That probable cause 
shall be first shown for the institution of such suit or action, to be 
judged of by the court, subject to the following rules of proof: 

(1) The testimony or deposition of the officer of the customs 
who has boarded or required to come to a stop or seized a 
vessel or vehicle, or has arrested a person, shall be prima facie 
evidence of the place where the act in question occurred. 

(2) Marks, labels, brands, or stamps, indicative of foreign 
origin, upon or accompanying mechandise 1 or containers of 
merchandise, shall be prima facie evidence of the foreign 
origin of such merchandise. 

(3) The fact that a vessel of any description is found, or dis-
covered to have been, in the vicinity of any hovering vessel 
and under any circumstances indicating contact or communica-

1 So in original. Probably should read "merchandise". 
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tion therewith, whether by proceeding to or from such vessel 
or by com~n~ to in the vicinity of such vessel, or by delivering 
to or re~el'v~ng from such vessel any merchandise, person, or 
commun~.cat~on, or by . any other means effecting contact or 
communICatIOn thereWith, shall be prima facie evidence that 
the vessel in question has visited such hovering vessel. 

§ 16.16. Disposition of forfeited property 

. (a) N,otwithsta.nding any other provision of the law, the Commis
swner 1,8 authonzed to retain for:f~ited property, or to transfer such 
property on such terms and cond~twns as he may determine to-

(1) any other Federal agency; or . 
(2) anr State. or local law enforcement agency which partici

pa,ted d~rectly ~n any of the acts which led to the seizure or for
fe~ture of the property. 

The United States shall not be liable in any action arising out of 
the use of any property the custody of which was transferred pursu
ant to thlS sectwn to any non-Federal agency. 

(b) The. Secretary of .the Treasury ~ay or,der the discontinuance of 
a1!y forfe~ture proceeq,mgs under th1,8 Act ~n favor of the institution 
01 forfe~ture proceed~ngs by State or local authorities under an ap
propr,zate State or l.ocal statute. After the filing of a complaint for 
forfe~ture und~r th;1,8 Act, the Attor:ney General may seek dismissal 
of the compla~nt ~n favor of forfeaure proceedings under State or 
local law. 

(c) W!tenever forfeiture proceedings are discontinued by the United 
States ~n favor of State or local proceedings, the United States may 
tra,nsfer custody and po~s~ssi?n of t~e seized property to the appro
pnate State or local offwzal ~mmedzately upon the initiation of the 
proper actions by such officials. 

(~) Whenev~r forfeiture proceedings are discontinued by the 
Un~ted States ~n f.avor of State ~r local proceedings, notice shall be 
sent to all .kno.wn ~nterested l!artzes advising them of the discontinu
anc~ or d:~m1,8sal. The Un~.ted States s~all not be liable in any 
actwn ar1,8~ng out of the seu . .'ure, detentwn and transfer of seized 
property to State or local officials. ' 

* * * * * * . * 

§ 1618. Remission or mitigation of penalties 
Whenev~r any person int~rested in any vessel, vehicle, aircraft, 

merchandIse, or. baggage seI~ed under the provisions of this chap
ter, or who has I:!lcurred, o~ IS alleged to have incurred, any fine or 
penalty thereunaer, files With the Secretary of the Treasury under 
the customs laws or under the navigation laws before the sale of 
such ves;se~, vehicle~ l1:irc~aft, ~erchandise, or baggage a petition for 
the remISSIon or mItigatIOn ?f such fine, penalty, or forfeiture, the 
Secr~tary of th;e Treasury> If he ~nds that such fine, penalty, or 
forfeIt~re was Incurred WIthout Willful negligence or without any 
lI~tentIOn on the part of the petitioner to defraud the revenue or to 
VIolate the law, or finds the existence of such mitigating circum
stances as ~o justify the re~issio~ or mitigation of such fine, penal
ty, or forfe~ture, may remIt or mItigate the same upon such terms 
and condItIOns as he deems reasonable and just, or order discon-
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tinuance of any prosecution relating thereto. In order to enable 
him to ascertain the facts, the Secretary of the Treasury may issue 
a commission to any customs officer to take testimony upon such 
petition: Provided, That nothing in this section shall be construed 
to deprive any person of an award of compensation made before 
the filing of such petition. 

§ 1619. Award of compensation to informers 
Any person not an officer of the United States who detects and 

seizes any vesse], vehicle, aircraft, merchandise, or baggage subject 
to seizure and forfeiture under the customs laws or the v..avigation 
laws, and whl) reports the same tv an officer of the custo;J.1S, or who 
furnishes to a United States attorney, to the Secretary of the 
Treasury, or to any customs officer original information concerning 
any fraud upon the customs revenue, or a violation of the customs 
laws or the navigation laws, perpetrated or contemplated, which 
detection and seizure or information leads to a recovery of any 
duties withheld, or of any fine, penalty, or forfeiture incurred, may 
be awarded and paid by the Secretary of the Treasury a compensa
tion of 25 per centum of the net amount recovered, but not to 
exceed [$50,000] $150,000 in any case, which shall be paid out of 
any appropriations available for the collection of the revenue from 
customs. For the purposes of this section an amount recovered 
under a bail bond shall be deemed a recovery of a fine incurred. If 
any vessel, vehicle, aircraft, merchandise, or baggage is forfeited to 
the United States, and is thereafter, in lieu of sale, destroyed under 
the customs or navigation laws or delivered to any governmental 
agency for official use, compensation of 25 per centum of the ap
praised value thereof may be awarded and paid by the Secretary of 
the Treasury under the provisions of this section, but not to exceed 
[$50,000] /jJ'150,000 in any case. In no event shall the Secretary del
egate the authority to pay' an award under this section in excess of 
/jJ'10,000 to an official below the level of the Commissioner of Cus
toms. 

* * * * * * * 
[§ 1644. Application of section 177 of Title 49 

[The authority vested by section 177 of Title 49 in the Secretary 
of the Treasury, and in the Commissioner of Customs, by regula
tion to provide for the application to civil air navigation of the laws 
and regulations relating to the administration of customs, and of 
the laws and regulations relating to the entry and clearance of ves
sels, respectively, shall extend to the appiication in like manner of 
any of the provisions of this chapter or of any regulations promul
gated hereunder.] 

§ 1644. Application of the Federal Aviation Act and section 1518(d) 
of title 33 

(a) The authorit;A~,vested by section 1109 of the Federal Aviation 
Act of 1958 (49 U.S.C. 1509) in the Secretary of the Treasury, by reg-

· ulation to provide for the application to civil air navigation of the 
laws and regulations relating to the administration of customs, and 
of the laws and regulations relating to the entry and clearance of 
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vesse.ls~ shall ex~end to the application in like manner of any of the 
proVlswns of thlS Act, or of the Anti-Smuggling Act of 1935. or of 
any regulatwns promulgated hereunder. ' 

(b) For I?u,rposes of section 1518(d) of Title 33, the term "customs 
laws adm~nlStered by the Secretary of the Treasury" shall mean this 
chapter and any other provisions of law classified to this title. 

* * * * * * * 

TITLE 26: INTERNAL REVENUE CODE 

* * * * * * * 

Subtitle F-Procedure and Administration 

* * * * * * * 

Subchapter A-Examination and Inspection 

* * * '" * * * 

CHAPTER 78.-DISCOVERY OF LIABILITY 
AND ENFORCEMENT OF TITLE 

* * * * * * * Sec. 
7601. CanvB;Ss of districts for taxable persons and objects. 
7602. ExammatIOn of books and witnesses 
7603. Service of summons. . 
7604. Enforcement of summons. 
7605. Time and place of examination. 
7606. EntrY.o.f premises f?r examination of taxable objects. 
[7607. Addlt~onal ~uthorlty for Bureau of Narcotics and Bureau of Customs.] 
7608. AuthorIty of mternal revenue enforcement officers. 
7509. Cross references. 

* * * * * * * 
[§ 7607. Additional authority for Bureau of Narcotics and Bureau 

of Customs 

[Th~ ~ommissioner, Deputy Commissioner, Assistant to the 
CommIsslOn~r, and agents, of the Bureau of Narcotics of the· De
partment of the Treasury, and officers of the customs (as defined in 
section 401(1) of the Tariff Act of 1930 as amended' 19 USC sec 
1401(1», may- " . ." . 

[(1) carry firearms, execute and serve search warrants and 
arrest warrants, and serve subpenas and summonses issued 
under the authority of the United States and 

[(2) ma~e arrests with0l!t warrant fo; violations of any law 
of t~e UnIted States. relatIng to narcotic drugs (as defmed in 
sectlO~ 47~1) 0: marIhu~na (as defined in section 4761) where 
the ,vIOlatIOn IS commItted in the presence of the person 
makIng the arrest or where such person has reasonable 
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. 

grounds to believe that the person to be arrested has commit
ted or is committing such violation.] 

* * * * * * * 

CHANGES IN EXISTING LAW MADE BY TITLE IV OF S. 1762 

UNITED STATES CODE 

* * * * * * * 

TITLE 18: CRIMES AND CRIMINAL 
PROCEDURE 

CHAPTER 1-GENERAL PROVISIONS 

Sec. 
1. Offenses classified. 
2. Principals. 
3. Accessory after the fact. 
4. Misprision of felony. 
5. United States defined. 
6. Department and agency defined. 
7. Special maritime and territorial jurisdiction of the United States defined. 
8. Obligation or other security of the United States defmed. 
9. Vessel of the United States defined. 
10. Interstate commerce and foreign commerce defmed. 
11. Foreign government defined. 
12. United States Postal Service defined. 
13. Laws of States adopted for areas within Federal jurisdiction. 
14. Applicability to Canal Zone; d,efinition. 
15. Obligation or other security of foreign government defined. 

• • • • • • 
20. Insanity defense 

• • • • • • 

§ 20. Insanity defense 
(a) AFFIRMATIVE DEFENSE.-It is an affirmative defense to ci pros

ecution under any Federal statute that, at the time of the commis
sion of the acts constituting the offense, the defendant, as a result of 
a severe mental disease or defect, was unable to appreciate the 
nature and quality or the wrongfulness of his acts. Mental disease 
or defect does not otherwise constitute a defense. 

(b) BURDEN OF PROOF.-The defendant has the burden of proving 
the defense of insanity by clear and convincing evidence. 

* 

Sec. 

* * * * * 
PART II-CRIMINAL PROCEDURE 

CHAPTER 201-GENERAL PROVISIONS 

* 

3001. Procedure governed by rules; scope, purpose and effect; defmition of terms; 
local rules; forms-Rule. 

3002. Courts always open-Rule. 
3003. Calendars-Rule. 
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3004. Decorum in courtroom-Rule. 
3005. Counsel and witnesses in capital cases . 
3006. Assignment of counsel-Rule. 
3006A. Adequate representation of defendants. 

• • • • • 

§ 3006A. Adequate representation of defendants 

• • 

(a) CHOICE OF PLAN.-Each United States district court, with the 
approval of the judicial council of the circuit, shall place in oper
ation throughout the distriet a plan for furnishing representation 
for any person financially unable to obtain adequate representation 
(1) who is charged with a felony or misdemeanor (other than a 
petty offense as defined in section 1 of this title) or with juvenile 
delinquency by t.he commission of an act which, if committed by an 
adult, would be such a felony or misdemeanor or with a violation 
of probation, (2) who is under arrest, when such representation is 
required by law, (3) who is subject to revocation of parole, in custo
dy as a. material witness, or seeking collateral relief, as provided in 
subsection (g), [or, (4)] (4) whose mental condition is. the subject of 
a hearing pursuant to chapter 313 of this title, or (5) for whom the 
Sixth Amendment to the Constitution requires the appointment of 
counselor for whom, in a case in which he faces loss of liberty, any 
Federal law requires the ap'pointment of counsel. Representation 
under each plan shall include counsel and investigative, expert, 
and other services necessary for an adequate defense. Each plan 
shall include a provision for private attorneys. The plan may in
clude, in addition to a provision· for private attorneys in a substan
tial proportion of cases, either of the following or both: 

* * * * * * 
(g) DISCRETiONARY APPOINTMENTs.-Any person subject to revoca

tion of parole, in custody as a material witness, or seeking relief 
under (iection 2241, 2254, or 2255 of title 28 [or section 4245 of title 
18] may be furnished representation pursuant to the plan when
ever the United States magistrate or the court determines that the 
interests of justice so require and such person is financially unable 
to obtain representation. Payment for such representation may be 
as provided in subsections (d) and (e). . 

* * * * * * 
PART III-PRISONS AND PRISONERS 

Chapter Sec. 
301. General provisions .............................................................................................. 4001 
303. Bureau of Prisons................................................................................................ 4041 
305. Commitment and transfer ................................................................................. 4081 
306. 1 Transfer to or from foreign countries ............................................................. 4100 
307. Employment ........................................................... .............................................. 4121 
309. Good time allowances ......................................................................................... 4161 
311. Parole .................................................................................................................... 4201 
[313. Mental defectives.............................................................................................. 4241] 
318. Offenders with mental disease or defect............................................................ 4241 
314. Narcotic addicts................................................................................................... 4251 
315. Discharge and release payments ...................................................................... 4281 
317. Institutions for women ....................................................................................... 4321 
319.1 National Institute of Corrections ..................................................................... 4351 

• • • • • • • 
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[CHAprrER 313-MENTAL DEFECTIVES 

[Sec. 
[4241. Examination and transfer to hospital. 
[4242. Retransfer upon recovery. 
[4243. Delivery to state authorities. l 

[4244. Mental incompetency after arrest and before trial. 
[4245. Mental incompetency undisclosed at trial. 
[4246. Procedure upon finding of mental incompetency. 
[4247. Alternate procedure on expiration of sentence. 
[4248. Termination of custody by release or transfer.] 

1 So in original. Does not conform to section catchline. 

[§ 4241. Examination and transfer to hospital 
[A board of examiners for each Federal penal and correctional 

institution shall consist of (1) a medical officer appointed by the 
warden or superintendent of the institution; (2) a medical officer 
. appointed by the Attorney General; and (3) a competent expert in 
mental diseases appointed by the Surgeon General of the United 
States Public Health Service. 

[Such board shall examine any inmate of the institution alleged 
to be insane or of unsound mind or otherwise defective and report 
their findings and the facts on which they are based to the Attor
ney General. 

[The Attorney General, upon receiving such report, may direct 
the warden or superintendent or other official having custody of 
the prisoner to cause such prisoner to be removed to the United 
States hospital for defective delinquents or to any other institution 
authorized by law to receive insane persons charged with or con
victed of offenses against the United States, there to be kept until, 
in the judgment of the superintendent of said hospital, the prisoner 
shall be restored to sanity or health or until the maximum sen
tence, without deduction for good time or commutation of sentence, 
shall have been served.] 

[§ 4242. Retransfer upon ref~.l)very 
[An inmate of the United States hospital for defective delin

quents whose sanity or health is restored prior to the expiration of 
his sentence may he retransferred to any penal or correctional in
stitution designated by the Attorney General, there -to remain pur
suant to the original sentence, computing the ti:~ne of his detention 
or confinement in said hospital as part of the term of his imprison
ment.] 

[§ 4243. Delivery to state authorities on expiration of sentence 
. [The superintendent of the United States hospital for defective 

. delinquents shall notify the proper authorities of the State, Terri
tory, District, or Possession where any insane prisoner has his legal 
residence, or, if this cannot be ascertained, the proper authorities 
of the State, Territory, District, or Possession from which he was 
committed, of the date of expiration of sentence of any prisoner 
who, in the judgment of such superintendent, is still insane or a 
menace to the public. Such superintendent shall cause such prison
er to be delivered into the custody of the proper authorities of such 
State, Territory, District or Possession.] 

; .-.-' 
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[§ 4244. Mental incompetency after arrest and before trial 
[Whenever after arrest and prior to the impOf~ition of sentence 

or prior to the expiration of any period of probation the United 
States Attorney has reasonable cause to believe that a person 
charged with an offense against the United States may be present
ly insane or otherwise so mentally incompetent as to be unable to 
understand the proceedings against him or properly to assist in his 
own defense, he shall file a motion for a judicial determination of 
such mental competency of the accused, setting forth the ground 
for such belief with the trial court in which proceedings are pend
ing, Upon such a motion or upon a similar motion in behalf of the 
accused, or upon its own motion, the court shall cause the accused, 
whether or not previously admitted to bail, to be examined a,c:: to 
his mental condition by at least one qualified psychiatrist, who 
shall report to the court, For the purpose of the examination the 
court may order the accused committed for such reasonable period 
as the court may determine to a suitable hospital or other facility 
to be designated by the court. If the report of the psychiatrist indi
cates a state of present insanity or such mental incompetency in 
the accused, the court shall hold a hearing, upon due notice, at 
which evidence as to the mental condition of the accused may be 
submitted, including that of the reporting psychiatrist, and make a 
finding with respect thereto. No statement made by the accused in 
the course of any examination into his sanity or mental competen
cy provided for by this section, whether the examination shall be 
with or without the consent of the accused, shall be admitted in 
evidence against the accused on the issue of guilt in any criminal 
proceeding. A finding by the judge that the accused is mentally 
competent to stand trial shall in no way prejudice the accused in a 
plea of insanity as a defense to the crime charged; such finding 
shall not be introduced in evidence on that issue nor otherwise be 
brought to the notice of the jury.] 

[§ 4245. Mental incompetency undisclosed at trial 
[Whenever the Director of the Bureau of Prisons shall certify 

that. a person convicted of an offense ag~inst the United States has 
been examined by the board of examiners referred to in title 18, 
United States Code, section 4241, and that there is probable cause 
to believe that such person was mentally incompetent at the time 
of his trial, provided the issue of mental competency was not raised 
and determined before or during said trial, the Attorney General 
shall transmit the report of the board of examiners and the certifi
cate of the Director of the Bureau of Prisons to the clerk of the dis
trict court wherein the conviction was had. Whereupon the court 
shall hold a hearing to determine the mental competency of the ac
cused in accordance with the provisions of section 4244 above, and 
with all the powers therein granted. In such hearing the certificate 
of the Director of the Bureau of Prisons 'shall be prima facie evi
dence of the facts and conclusions certified therein. If the court 
shall find that the accused was mentally incompetent at the time 
of his trial, the court shall vacate the judgment of conviction and 
.grant a new tri~l.] 
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[§ 4246. Procedure upon finding of mental incompetency 
[Whenever the trial court shall determine in accordance with 

sections 4244 and 4245 of this title that an accused is or was men
tally incompetent, the court may commit the accused to t?-e cust<:>
dy of the Attorney General or his authorized representative, untIl 
the accused shall be mentally competent to stand trial or until the 
Dending charges against him are disposed of according to law. And 
if the court after hearing as nrovided in the preceding sections 4244 
and 4245 shall determine that the conditions specified in the fol
lowing section 4247 exist, the commitment shall be governed by 
section 4248 as herein provided.] 

[§ 4247. Alternate procedure on expiration of sentence 
[Whenever the Director of t~e Bureau of P;risons shall certify 

that a prisoner whose sentence IS about to exp~re J:1as been ex~
ined by the board of eJraminers referred to In tItle 18, ~nlted 
States Code section 4241, and that in the judgment of the DIrector 
and the bo~rd of examiners the prisoner is insane or mentally in
competent and that if released he will probably endanger the 
safety of the officers, the property, or other interests of the United 
States and that suitable arrangements for the custody and care of 
the p;isoner are not otherwise available, the Attorney Gener.al 
shall transmit the certificate to the clerk of the court for the dis
trict in which the prisoner is confined. Whe.reupon th~ co~rt sh~ll 
cause the prisoner to be examined by a qualIfied psychIatrIst deSIg
nated by the court and one selected ~y the prisoner, and ~1?-all, 
after notice, hold a hearing to determIne wh~ther the con~ItlO~s 
specified above exist. At such hearing the deSIgnated psychIatrIst 
or psychiatrists shall submit his or their reports, and the re~ort of 
the board of examiners and other institutional records relating to 
the prisoner's mental condition shall be admissible in evidence .. All 
of the psychiatrists and member~ of the board who. h~ve examIned 
the prisoner may be called as WItnesses, and. be .avallable for. fur
ther questioning by the court and cross-examInatIon by the prIson
er or on behalf of the Government. At such hearing the court may 
in its discretion call any other witnesses for the priso:r:~r. If upo~ 
such hearing the court ~hall determine that ~he condItIOns sI,JecI
fied above exist the court may commit the prIsoner to the custody 
of the Attorney'General, or his authorized representative.] 

[§ 4248. Termination of custody by rEllease or transfer 
[Whenever a person shall be comrrdtted ~ursuant t<;> section 4247 

of this title his commitment shall run untIl the sanIty or mental 
competency' of the person shall be restore~ or until the mental c0!l
dition of the person is so improved that If he be released he WIll 
not endanger the safety of the officers, the property, or other inter
ests of the United States, or until suitable arrangements have bee!l 
made for the custody and care of the prisoner by the State of hIS 
residence whichever event shall first occur. Whereupon the Attor
ney Gen~ral or his !luthoriz~d represent~tive shall. file with th~ 
court which made saId commItment a certIficate statIng the termI
nation of the commitment and the ground therefor~ Provided, how
ever, That nothing herein contained shall preclude a prisoner com-
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~itte~ ~~~er the authority of section 4247 .hereof from establishing 
hIS. elIgIbIlIty for release under the prOVISIons of this section by a 
wrIt of habeas corpus. The Attorney General or his authorized rep
resentative shall have authority at any time to transfer a prisoner 
com;'Ditted to his custody under the authority of section 4246 or 
sectIOn 4247 hereof to the proper authorities of the State of his 
residence.] 

* * * * * * * 
CHAPTER 3l3-0FFENDERS WITH MENTAL 

DISEASE OR DEFECT 
Sec. 

4241. Determination of mental competency to stand trial. 
1.242. Deterrnin.ati~n of the existence of insanitJ! at the time of the offense. 
4 243. Hosp~tal~zat~on of a perso,!- found not gu~lty ?nly by reason of insanity. 
4244. Hosp~tal~at~on of a con,uzcte?- person suffermg frf}m menial disease or defect. 
4245. Hosp~tal~zatzon of an ~mprlSoned person suffermg from mental disease or 

defect. 
4246. Hospitalization of a person due for release but SUffering from mental disease or 

defect. 
4247. General provisions for chapter. 

§ 4241. Determination of mental competencg to stand trial 
. (a) MOTION To DETERMINE COMPETENCY OF DEFENDANT.-At any 

tl,me after the commencement of a prosecution for an offense and 
prior to the sentencing of the defendant, the defendant or the attor
ney for the government may file a motion for a hearing to determine 
the ~ental competency ol the defendant. The court shall grant the 
motlOn, or shall order such a hearing on ·its own motion if there is 
re~onable cause to believe that the defendant may pres:ntly be sut
fenng from a mental disease or defect rendering him mentally in
competent to the extent that he is unable to understand the nature 
and consequences of the proceedings against him or to assist proper
ly in his defense. 

(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION AND REPORT.
Prior to the date of the hearing, the court may order that a psychi
atric or psychological examination of the defendant be conducted, 
and that a psychiatric or psychological report be filed with the 
court, pursuant to the provisions of section 4247 (b) and (c). 

(c) HEARING.-The hearing shall be conducted pursuant to the 
provisions of section 4247(d). . 

(d) D.ETERMINATION AND DISPOSITION.-If, after the hearing, the 
court fl,nds by a.preponderance of the evidence that the defendant is 
presently ~uffenng from a mental disease or defect rendering him 
mentally l,ncompetent to the extent that he is unable to understand 
the. nature and. co~equences of the proceedings against him or to 
asS1,8t properly l,n h1,8 defense, the court shall commit the defendant 
to th~ cu,stody of the Attorney General. The Attorney General shall 
hospl,tabze the defendant for treatment in a suitable facility-

(1) for su~h a reasonable period of time, not to exceed four 
months, as 1,8 necessary to determine whether there is a substan
tial probability that in the foreseeable future he will attain the 
capacity to permit the trial to proceed; and 
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(2) for an additional reasonable period of time until-
(A) his mental condition is so improved that trial may 

proceed, if the court finds that there is a substantial prob
ability that within such additional period of time he will 
attain the capacity to permit the trial to proceed; or 

(B) the pending charges against him are disposed of ac
cording to law; 

whichever is earlier. 
If, at the end of the time period specified, it is determined that the 
defendant's mental condition has not so improved as to permit the 
trial to proceed, the defendant is subject to the provisions of section 
4246. 

(e) DISCHARGE.-When the director of the facility in which a de
fendant is hospitalized pursuant to subsection (d) determines that 
the defendant has recovered to such an extent that he is able to un
derstand the nature and consequences of the proceedings against 
him and to assist properly in his defense, he shall promptly file a 
certificate to that effect with the clerk of the court that ordered the 
commitment. The clerk shall send a copy of the certificate to the de
fendant's counsel and to the attorney for the government. The court 
shall hold a hearing, conducted pursuant to the provisions of sec
tion 4247(d), to determine the competency of the defendant. If, after 
the hearing, the court finds by a preponderance of the evidence that 
the defendant has recovered to such an extent that he is able to un
derstand the nature and consequences of the proceedings against 
him and to assist properly in his defense, the court shall order his 
immediate discharge from the facility in which he is hospitalized 
and shall set the date for trial. Upon discharge, the defendant is 
subject to the provisions of chapter 207. 

(f) ADMISSIBILii'Y OF FINDING OF COMPETENCY.-A finding by the 
court that the defendant is mentally competent to stand trial shall 
not prejudice the defendant in raising the issue of his insanity as a 
defense to the offense charged, and shall not be admissible as evi
dence in a trial for the offeme charged. 

§ 4242. Determination of the existence of insanity at the time of the 
offense 

(a) MOTION FOR PRETRIAL PSYCHIATRIC OR PSYCHOLOGICAL EXAMI
NATION.-Upon the filing of a notice, as provided in Rule 12.2 of the 
Federal Rules of Criminal Procedure, that the defendant intends to 
rely on the defense of insanity, the court, upon motion of the attor
ney for the government, shall order that a psychiatric or psychologi
cal examination of the defendant be conducted, and that a psychiat
ric or psychological report be filed with the court, pursuant to the 
provisions of section 4247 (b) and (c). 

(b) SPECIAL VERDICT.--If the issue of insanity is raised by notice 
as provided in Rule 12.2 of the Federal Rules of Criminal Procedure 
0]'1 ~otion of the defendant or of the attorney for the government, or 
on the court's own motion, the jury shall be instructed to find, or, in 
the event of a non jury trial, the court shall find the defendant-

(1) guilty; 
(2) not guilty; or 
(3) not guilty only by reason of insanity. 
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§4243. Hospitalization of a person found not guilty only by reason 
of insanity 

(a) DETERMINATION OF PRESENT MENTAL CONDITION OP ACQUIT
TED PERSON.-If a person is found not guilty only by reason of in
sanity at the time of the offense charged, he shall be committed to a 
suitable facility until such time as he is eligible for release pursu
ant to subsection (e). 

(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION AND REPORT.
Prior to the date of the hearing, pursuant to subsection (c), the court 
shall order that a psychiatric or psychological examination of the 
defendant be conducted, and that a psychiatric or psychological 
report be filed with the court, pursuant to the provisions of section 
4247 (b) and (c). 

(c) HEARING.--A hearing shall be conducted pursuant to the pro
visions of section 4247(d) and shall take place not later than forty 
days following the special verdict. 

(d) BURDEN OF PROOF.-In a hearing pursuant to subsection (c) of 
this section, a person found not guilty only by reason of insanity of 
an offense involving bodily injury to, or serious damage to the prop
erty of, another person, or involving a substantial risk of such 
injury or damage, has the burden of proving by clear and convinc
ing evidence that his release would not create a substantial risk of 
bodily injury to another person or serious damage of property of an
other due to a present mental disease or defect. With respect to any 
other offense, the person has the burden of such proof by a prepon
derance of the evidence. 

(e) DETERMINATION AND DISPOSITION.-If, after the hearing, the 
court fails to find by the standard specified in subsection (d) of this 
section that the person's release would not create a substantial risk 
of bodily injury to another person or serious damage of property of 
another due to a present mental disease or defect, the court shall 
commit the person to the custody of the Attorney General. The At
torney General shall release the person to the appropriate official of 
the State in which the person is domiciled or was tried if such State 
will assume responsibility for his custody, care, and treatment. The 
Attorney General shall make all reasonable efforts to cause such a 
State to assume such responsibility. If, notwithstanding such efforts, 
neither such State will assume such responsibility, the Attorney 
General shall hospitalize the person for treatment in a suitable fa
Cility until-

(1) such a State will assume such responsibility; or 
(2) the person's mental condition is such that his release, or 

his conditional release under a prescribed regimen of medical, 
psychiatric, or psychological care or treatment, would not create 
a substantial risk of bodily injury to another person or serious 
damage to property of another; 

whichever is earlier. The Attorney General shall continue periodi
cally to exert all reasonable efforts to cause such a State to assume 
such responsibility for the person's custody, care, and treatment. 

(f) DISCHARGE.-When the director of the facility in which an ac
quitted person is hospitalized pursuant to subsection (e) determines 
that the person has recovered from his mental disease or defect to 
such an extent that his release, or his conditional release under a 

." 
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prescribed regimen of medical, psychiatric, o.r ps~chologica.l c~r~ or 
treatment would no longer create a substantwl nsk of bod-dy ~nJury 
to anothe~ person or serious damage to property of another, he shall 
promptly file a certificate to that effect with the clerk of the court 
that ordered the commitment. The clerk shall send a copy of the cer
tificate to the person ~ counsel and to the attorney for the govern
ment. The court shall order the discharge of the acqu~tted pe~son or, 
on the motion of the attorney for the government or on ~ts. C?wn 
motion shall hold a hearing, conducted pursuant to the promswns 
of section 4247(d), to determine whether he should be .r~leas.ed. If, 
after the hearing, the court finds by the standa:d spec~f~ed. ~n sub
section (d) that the person has recovered from h~ mental d~ease or 
defect to such an extent that- . . 

(1) his release would no longer create a substantwl r~k of 
bodily injury to another person or serious dam~ge to ~roperty ?f 
another, the court shall order that he be ~mmedwtely d~-
charged; or 'b d . f 

(2) his conditional release und,er a prescn e re~men 0 

medical, psychiatric, or psycholo.gwal care. or . tr~atment would 
no longer create a substantial r~k of boddy ~nJury to another 
person or serious damage to property of another, the court 

shall- ., 11 d' h d d (A) order that he be cond~twnC!- {' "!lc arge un e~ a 
prescribed regimen of medical, psych~atrlC, or p~ychologwal 
care or treatment that has been prepa!,ed for h~m, .that has 
been certified to the court. as apprC?pnate by the d~rector of 
the facility in which he ~ com!'l'~tted, and that has been 
found by the court to be appropnate; and 

(B) order, as an explicit condition of ~elease, thc:t ~e 
comply with the prescribed regimen of medwal, psychwtnc, 
or psychological care ortreatmen:t.. . 

The court at any time may, after a . heanng emp~oy~ng the ~am~ cn
teria~ modify or eliminate the regLmen of medwal, psychwtrw, or 
psychological care or treatment. . 

(g) REVOCATION OF CONDITIONAL p~SCH1RGE.-T.he d~~ector of a 
medical facility responsible for adm~n~tenng a re~men ~mpo~ed on 
an acquitted person conditionally discharged und~r sl':bs~c.t~C?n . (fJ 
shall notify the Attorney General and the court havmg J,!r~~dlCtw,! 
over the person of any failure of the person to comply w~th .the re~
men. Upon such notice, or upon other probable. cause t? bel~eve tha.t 
the person has failed to comp~y with the prescnbed re~men of med~
cal, psychiatric, or psychologLcal care or treatme'!:t, the person may 
be arrested and upon arrest, shall be taken w~thout unnecessary 
delay befor~ the ~ourt having jurisdiction over him. The court shall, 
after a hearing, determine whether the per~on .should b~ rerr;anded 
to a suitable facility on the ground that, u~ l~ght of ':~ (a~lure to 
comply with the prescribed regimen of med~cal, psychwtrw, or psy
chological care or treatment, his continued release would crea~e a 
substantial- risk of bodily injury to another person or serwus 
damage to property of another. 
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§ 4244. Hospitalization of a convicted person suffering from mental 
disease or defect 

(a) MOTION To DETERMINE PRESENT MENTAL CONDITION OF CON
VICTED DEFENDANT.-A defendant found guilty of an offense, or the 
attorney for the government, may, within ten days after the defend
ant is found guilty, and prior to the time the defendant is sen
tenced, file a motion for a hearing on the present mental condition 
of the defendant if the motion is supported by substantial informa
tion indicating that the defendant may presently be suffering from 
a mental'disease or defect for the treatment of which he is in need 
of custody for care or treatment in a suitable facility. The court 
shall grant the motion, or at any time prior to the sentencing of the 
defendant shall order such a hearing on its own motion, if it is of 
the opinion that there is reasonable cause to believe that the defend
ant may presently be suffering from a mental disease or defect for 
the treatment of which he is in need of custody for care or treatment 
in a suitable facility. 

(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION AND REPORT.
Prior to the date of the hearing, the court may order that a psychi
atric or psychological examination of the defendant be conducted, 
and that a psychiatric or psychological report be filed with the 
court, pursuant to the provisions of section 4247 (b) and (c). In addi
tion to the information required to be included in the psychiatric or 
psychological report pursuant to the provisions of section 4247(c), if 
the report includes an opinion by the examiners that the defendant 
is presently suffering from a mental disease or defect but that it is 
not such as to require his custody for care or treatment in a suitable 
facility, the report shall also include an opinion by the examiner 
concerning the sentencing alternatives that could best accord the de
fe>~dant the kind of treatment he does need. 

(c) HEARING.-The hearing shall be conducted pursuant to the 
provisions of section 4247(d). 

(d) DETERMINATION AND DISPOSITION.-If, after the hearing, the 
court finds by a preponderance of the evidence that the defendant is 
presently suffering from a mental disease or defect and that he 
should, in lieu of being sentenced to imprisonment, be committed to 
a suitable facility for care or treatment, the court shall commit the 
defendant to the custody of the Attorney Ge~eral. The Attorney Gen
eral shall hospitalize the defendant for care or treatment in a suit
able facility. Such a commitment constitutes a provisional sentence 
of imprisonment to the maximum term authorized by law for the 
offense for which the defendant was found, guilty. 

(e) DISCHARGE.-When the director of the facility in which the de
fendant is hospitalized pursuant to subsection (d) determines that 
the defendant has recovered from his mental disease or defect to 
such an extent that he is no longer in need of custody for care or 
treatment in such a facility, he shall promptly file a certificate to 
that effect with the clerk of the court that ordered the commitment. 
The clerk shall send a copy of the certificate to the defendant~ 
counsel and to the attorney for the government. If, at the time of the 
filing of the certificate, the provisional sentence imposed pursuant 
to subsection (d) has not expired, the court shall proceed finally to 
sentencing and may modif.:v the provisional sentence. 

~I' --------~----........--~~~~-~--~--
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§ 4245. Hospitalization of an imprisoned person suffering from 
mental disease or defect 

(a) MOTION To DETERMINE PRESENT MENTAL CONDITION OF IM
PRISONED DEFENDANT.-If a defendant serving a sentence of impris
onment objects either in writing or through his attorney to being 
transferred to a suitable facility for care or treatment, an attorney 
for the government, at the request of the director of the facility in 
which the defendant is imprisoned, may file a motion with the 
court for the district in which the facility is located for a hearing 
on the present mental condition of the defendant. The court shall 
grant the motion if there is reasonable cause to believe that the de
fendant may presently be suffering from a mental disease or defect 
for the treatment of which he is in need of custody for care or treat
ment in a suitable facility. A motion filed under this subsection 
shall stay the release of the defendant pending completion of proce
dures contained in this section. 

(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION AND REPORT.
Prior to the date of the hearing, the court may order that a psychi
atric or psychological examination of the defendant may be conduct
ed, and that a psychiatric or psychological report be filed with the 
court, pursuant to the provisions of section .42.4 7 (b) and (c). 

(c) HEARING.-The hearing shall be conducted pursuant to the 
provisions of section .42.47(d). 

(d) DETERMINATION AND DISPOSITION.-If, after the hearing, the 
court finds by a preponderance of the evidence that the defendant is 
presently suffering from a mental disease or defect for the treatment 
of which he is in need of custody for care or treatment in a suitable 
facility, the court shall commit the defendant to the custody of the 
Attorney General. The Attorney General shall hospitalize the de
fendant for treatment in a suitable facility until he is no longer in 
need of such custody for care or treatment or until the expiration of 
his sentence of imprisonment, whichever occurs earlier. 

(e) DISCHARGE.-When the director of the facility in which the de
fendant is hospitalized pursuant to subsection (d) determines that 
the defendant has recovered from his mental disease or defect to 
such an extent that he is no longer in need of custody for care or 
treatment in such a facility, he shall promptly file a certificate to 
that effect with the cler.k of the court that ordered the commitment. 
The clerk shall send a copy of the certificate to the defendant ~ 
counsel and to the attorney for the government. If, at the time of the 
filing of the certificate, the term of imprisonment imposed upon the 
defendant has not expired, the court shall order that the defendant 
be reimprisoned until the expiration of his sentence of imprison
ment. 

§ 4246. Hospitalization of a person due for release but suffering 
from mental disease or defect 

(a) INSTITUTION OF PROCEEDING.-If the director of a facility in 
which a person is hospitalized certifies that a person whose sentence 
is about to expire, or who has been committed to the custody of the 
Attorney General pursuant to section .42.41(d), or against whom all 
criminal charges have been dismissed solely for reasons related to 
the mental condition of the person, is presently suffering from a 
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mental disease or defect as a result of which his release would 
create a substantial risk of bodily injury to another person or seri
ous damage to property of another, and that suitable arrangements 
for Sta~e custody .a..1}d care of the person are not available, he'shall 
tra'!Sm"tt the cert"t(wate ~o the clerk of the court for the district in 
w.h.wh the person "tS conf"tned. The clerk shall send a copy of the cer
ti:cate to the person, .and to the attorney for the government, and; if 
t e person was comm"ttted pursuant to section .42.41(d) to the clerk of 
the ~ourt that orcJered the commitment. The court shall order ~a 
heanng to d:etermme whether the person is presently suffering from 
a mental d"tSease, or d,efect as a, re~ult of which his release would 
create a substanttal r"tSk of bod"tly "tnjury to another person or seri
ous da'!lage to property of another. A certificate filed under this 
subsectwn shall stay the release of the person pending completion of 
procedures contained in this section, 

0) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINA'T'ION AND REPORT.
Pr"tC}r to the date of the hearing, the court may order that a psych i
atrw or psychologi~al ,examination of the defendant be conducted, 
and that a psych"tatnc or psychological report be filed with the 
court, pursuant to the pro v if; ions of section .42.4 7 (b) and (c), 

(c) ,l!EARING.-,The heanng shall be conducted pursuant to the 
prov"tSwns of sectwn .42.47(d). 

(d) D,ETERMINATION AND DISPOSITION.-If, after the hearing the 
court f"tnds ~y clear and convincing evidence that the person is pres
en:tly sUffenng from a mental disease or defect as a result of which 
h"tS release would cr:eate a substantial risk of bodily injury to an
other person: or serwus damage to property of another, the court 
shall comm"tt the person to the custody of the Attorney General. The 
Attorney Gen'fral s~all release the person to the appropriate official 
of the s,tate "tn whwh the person is domiciled or was tried if such 
State wtll assume responsibility for his custody, care, and treatment. 
The Attorney General shall make all reasonable efforts to cause 
such a Sta,te to assume such ~esponsibility. If, notwithstanding such 
efforts, ne"tther such State w"tll assume such responsibility the At
torney G.e1}eral s~all hospitalize the person for treatment in a suit
able fac"thty, unt"tl-

(1) such a Sta~e will assume ~u~h r~sponsibi,lity; or 
/2) the .p.erson s mental cond"ttwn "tS such that his release, or 

h"tS cO,nd"t~wnal release u,nder a prescribed regimen of medical, 
psych"tatnc~ or l?sychologt~al ~are or treatment would not create 
a substanttal r"tSk of bod"tly "tnJury to another person or serious 
damage to property of another: 

whichever is earlier. The Attorney General shall continue periodi
cally to exer~ a.z~ reasonable effo~ts to cause such a State to assume 
su~h respons"tb"tl"tty for the person s custody, care, and treatment. 

(e) D!SCHARf!E. -, When the director of the _ facUity in which a 
person "tS hospLtahzed pursuant to subsection (d) determines that the 
person has re~overed from his mental disease or defect to such an 
exte!Lt ~hCft h"tS release would no longer create a substantial risk of 
bodl,ly l,nJury to another person or serious damage to property of an
other, he shall promptly file a certificate to that effect with the 
clerk of the court thC1:t, ordered the commitment, The clerk shall 
send a copy of the certifwate to the person ~ counsel and to the attor
ney for the government. The court shall order the discharge of the 
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person or, on the motion of the attorney for the government or on its 
own motion, shall hold a hearing, conducted pursuant to the provi
sions of section 4247(d), to determine whether he should be released. 
If, after the hearing, the court finds by a prep,?nderance of. the evi
dence that the person has recovered from h1,S mental d1,Sease or 
defect to such an extent that-

(1) his release would no longer create a substantial risk of 
bodily injury to another person or serious damage to property of 
another, the court shall order that he be immediately dis
charged; or 

(2) his conditional release under a prescribed regimen of 
medical, psychiatric, or psychological care or treatment would 
no longer create a substantial risk of bodily injury to another 
person or serious damage to property of another, the court 
shall-

(A) order that he be conditionally discharged under a 
prescribed regimen of medical, psychiatric, or psychological 
care or treatment that has been prepared for him, that has 
been certified to the court as appropriate by the director of 
the facility in which he is committed, and that has been 
found by the court to be appropriate; and 

(B) order, as an explicit condition of release, that he 
comply with the prescribed regimen of medical, psychiatric, 
or psychological care or treal~ment. 

The court at any time may, after a hearing employing the same cri~ 
teria, modify or eliminate the regimen of medical, psychiatric, or 
psychological care or treatment. 

(f) REVOCATION OF CONDITIONAL DISCHARGE.-The director of a 
medical facility responsible for administering a regimen imposed on 
a person conditionally discharged under subsection (e) shall notify 
the Attorney General and the court having jurisdiction over the 
person of any failure of the person to comply with the regimen. 
Upon such notice, or upon other probable cause to believe that the 
person has failed to comply with the prescribed regimen of medical, 
psychiatric, or psychological care or treatment, the person may be ar
rested, and, upon arrest, shall be taken without unnecessary delay 
before the court having jurisdiction over him. The court shall, after 
a hearing, determine whether the person should be remanded to a 
suitable facility on the ground that, in lig'ht of his failure to comply 
with the prescribed regimen of medical, psychiatric, or psychological 
care or treatment, his continued release would create a substantial 
risk of bodily injury to another person or serious damage to property 
of another. 

(g) RELEASE TO STATE OF CERTAIN OTHER PERSONS.-If the direc
tor of a facility in which a person is hospitalized pursuant to this 
subchapter certifies to the A ttorney General that a person, against 
whom all charges have been dismissed for reasons not related to the 
mental condition of the person, is presently suffering from a mental 
disease or defect as a result of which his release would create a sub
stantial risk of bodily injury to another person or serious damage to 
property of another, the Attorney General shall release-the person to 
the appropriate official of the State in which the person is domi
ciled or was tried for the purpose of institution of State proceedings 
for civil commitment. If neither such State will assume such respon-
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sibilit:>:, the Attorney General shall release the person upon receipt 
of notzee from the State that it will n:o.t as.sumt;; such responsibility, 
but. ~ot later than 10 days after certifzeatlOn by the director of the 
fac1,bty. 

§ 4247. General provisions for chapter-
(a) DEF~1fITI0N.S .. -A:s used in this chapter

(1) rehab1,btatlOn program" includes-
. (A) bCfSic education~l training that will assist the indi

mdual 1,n u":dersta,ndm,,g th:e society to which he will return 
and that w1,ll asS1,St h1,m 1,n understanding the magnitude 
of his offeTU?e and i~ impact on society; 

(B) . vocC!tlOnal tra1,nmg that will assist the individual in 
con~nbutr,n~ to, and in participating in, the society to 
whzch he W1,ll return; 

(q) drug, f!-lc~hf!l, and. other treatment programs that will 
asS1,S~ the 1,ndwzdual 1,n overcoming his psychological or 
physzeal dependence; and 

(D) organized physical sports and recreation programs' 
and ' 

. (2) "suitable facility" means a facility that is suitable to pro
mde care .or. treatment given the nature of the offense and the 
character1,Stzes of the defendant. 

(b) PSYCHL~.TRIC OR !SyqHOLOGICAL EXAMINATION.-A psychiatric 
or psychologzeal exa,!1,1,natlOn ordered pursuant to this chapter shall 
be concj,ucted ~y a lzeensed or certified psychiatrist or clinical psy
chologT,St, o.r, if the court f~nds it appropriate, by more than one 
such exam1,Tfer. Each l!xa"!mer shall be designated by the court, 
except that if the exam1,natlOn is ordered under section 4245 or 4246. 
upon the request of the defendant an additional examiner ma'll b; 
selected by the defendant. For the purposes of an examination pur
suant .to an order under sectio!l 4241, 4244, or 4245, the court may 
comm1,t the l!erS':'Jn to be exam1,ned for a reasonable period, but not 
to exceed th1,rt1 days, and under section 4242, 4243, or 4246, for a 
reasonable perlOd, but not to exceed forty-five days, to the custody of 
the A.ttorney General f?r p!acement in a suitable facility. Unless im
practzeable,. the psy,chzatnc ?r. psychological examination shall be 
conduc~ecj, 1,n the sU1,table faczz"ty closest to the court. The director of 
t''!e faC1,l1,ty may apply for a reasonable exteT1,Sion, but not to exceed 
fif~een days under sec~ion 4241, 4244, or 4245, and not to exceed 
th1,rty days under sectlOn 4242, 4243, or 4246, upon a showing of 
good cause that the additional time is necessary to observe and 
evaluate the defendant. 

(c) PSYC.HIATRIC OR PSYCHOLOGICAL REPORTS. -A psychiatric or 
psychologzcal rep0r.t ordere~ pursuant to this chapter shall be pre
pared ~y the exam1,n~r des1,gnated t? condZfct the psychiatric or psy
chol~gzcal exam1,natlOn, shall be f1,led wzth the court with copies 
promded to the ,aouT1,Sel for the person examined and to the attorney 
for the government, and shall include-

(1) the pe1rsf}n ~s history and present symptoms; 
(2) a desonptlOn of the psychiatric, psychological, and medi

cal tests that were employed and their results' 
(3) the examiner's findings; and ' 
(4) the examiner's opinioT1,S as to diagnosis, prognosis, and-
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(A) if the examination is ordered under section 1,.241, 
whether the person is suffering from a mental disease or 
defect rendering him mentally incompetent to the extent 
that he is unable to understand the nature and conse
quences of the proceedings against him or to assist properly 
in his defense; 

(B) if the examination is ordered under section 1,.21,.2, 
whether the person was in..'mne at the time of the offense 
charged; 

(C) if the examination is ordered under section 421,.3 or 
421,.6, whether the person is suffering from a mental disease 
or defect as a result of which his release would create a 
substantial risk of bodily injury to another person or seri
ous damage to property of another; 

(D) tf the examination is ordered under section 1,.21,.1,. or 
4.~45, whether the person is suffering from a mental disease 
or defect as a result of which he is in need of custody for 
care or treatment in a suitable facility; or 

(E) if the examination is ordered as a part of a presen
tence investigation, any recommendation the examiner may 
have as to how the mental condition of the defendant 
should affect the sentence. 

(d) HEARING.-At a hearing ordered pursuant to this chapter the 
person whose mental condition is the subject of the hearing shall be 
represented by counsel and., if he is financially unable to obtain ade
quate representation, counsel shall be appointed for him pursuant to 
section 3006A. The person shall be afforded an opportunity to tes
tify, to present evidence, to subpoena witnesses on his behalf; and to 
confront and cross-examine witnesses who appear at the hearing. 

(e) PERIODIC REPORT AND INFORMATION REQUIREMENTS.-(1) The 
director of the facility in which a person is hospitalized pursuant 
to-

(A) section 4241 shall prepare semiannual reports; or 
(B) sections 4243, 4241,., 4246, or 4246 shall prepare annual re

ports concerning the mental condition of the person and con
taining recommendations concerning the need for his continued 
hospitalization. The reports shall be submitted to the court that 
ordered the person's commitment to the facility and copies of 
the reports shall be submitted to such other persons as the court 
may direct. 

(2) The director of the facility in which a person is hospitalized 
pursuant to sections 4241, 4243, 4244, 421,.5, or 4246 shall inform 
such person of any rehabilitation programs that are available for 
persons hospitalized in that facility. 

(f) VIDEOTAPE RECORD.-Upon written request of defense counsel, 
the court may order a videotape record made of the defendant ~ tes
timony or interview upon which the periodic report is based pursu
ant to subsection (e). Such videotape record shall be submitted to the 
court along with the periodic report. 

(g) ADMISSIBILITY OF A DEFENDANT's STATEMENT AT TRIAL.-A 
statement made by the defendant during the course of a psychiatric 
or psychological examination pursuant to section 4241 or 4242 is not 
admissible as evidence against the accused on the issue of guilt or 
punishment in any criminal proceeding, unless the defendant 
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wai~ed his privilege against self incrimination, but is admissible on 
the l,Ssue of l,nsanity. 

(h) HABEAS CORPUS UNIMPAIRED.-Nothing contained in section 
1,.243 or 1,..21,.6 precludes a.pe:son who. is committed under either of 
such sectwns from estabhshl,ng by wnt of habeas corpus the illegal
ity of his detention. 

(i) DISCHARGE. -Regardless of whether the director of the facility 
I in which, ~ person is hosfitalized has filed a certificate pursuant to 
. the provl,Swns of subsectwn (e) of sections 1,.21,.17 4243, 1,.21,.4, 4245, or 
1,.24f?, counsel for the person or his legal guardian may, at any time 
dunng such person's hospitalization, file with the court that or
dered the commitment a motion for a hearing to determine whether 
the person shou!d be .dis.charged from such facility, but no such 
motwn. ma)! be fl,led wl,thl,n one hundred and eighty days of a court 
determmatzon th,at the person should continue to be hospitalized. A 
copy of the motwn shall be sent to the director of the facility in 
which the person is hospitalized and to the attorney for the govern
ment. 

(j) AUTHORITY AND RESPONSIBILITY OF THE ATTORNEY GENER
AL.-The Attorney General-

(A) may contract with a State, a political subdivision a local
ity, or a private agency for the confinement, hospitdlization, 
care, c:r treatm~nt of, or the provision of services to, a person 
comm~tted to 'hl,S custody pursuant to this chapter; 

(B) may apply for the civil commitment, pursuant to State 
law, of a person committed to his custody pursuant to section 
4243 or 4246; 

(C) shall, before placing a person in a facility pursuant to the 
provisions of sections 4241, 4243, .~244, 4245, or 1;246, consider 
the suitability of the facility's rehabilitation programs in meet
ing the needs of the person,' and 

(D) shall consult with the Secretary of the Department of 
Health and Human Services in the general implementation of 
the provisions of this chapter and in the establishment of 
standards for facilities used in the implementation of this 
chapter. 

(k) This chapter does not apply to a prosecution under an Act of 
Congress applicable exclusively to the District of Columbia or the 
Uniform Code of Military Justice. 

* * * * * * 
FEDERAL RULES OF CRIMINAL PROCEDURE 

* * * * * * * 
IV. Arraign.ment and Preparation for Trial: 

• • • • • • • 
12.2 Notice of Defense Based Upon Mental Condition: 

(a) Defense of Insanity. 
(b) Mental Disease or Defect Inconsistent with the Mental Element Required for 

the Offense Charged. 
(c) Psychiatric Examination. 
(d) Failure to Comply. 
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Rule 12.2. Notice of Defense Ba'sed upon Mental Condition 
(a) DEFENSE OF INSANITY.-If a defendant intends .to rely upon 

the defense of insanity at the time of the alleged [crIme.] offe.nse, 
he shall, within the time provided for the ,filing of :pretrall motIOns 
or at such later time as the court may dIrect, notify the attorney 
for the government in writing of such int~ntion and file a ~opy of 
such notice with the clerk. If there is a faIlure to complY,wIth the 
requirements of this subdivision, insanity may not be r~nsed as a 
defense. The court may for cause shown allow late fihng of the 
notice or grant additional time to the parties to prepare for trial or 
make such other order a.s may be appropriate. 

(b) MENTAL DISEASE OR DEFECT INCONSISTENT WITH 'fHE MENT~L 
ELEMENT REQUIRED FOR THE OFFENSE CHA~GED.-If a defend~nt In
tends to introduce expert testimony rela.tIng ~o a mental dIsease, 
defect or [other condition bearing upon the Issue of whether he 
had the mental state required for the offense ~harged] any ?th~r 
mental condition bearing upon the issue of gu~lt, he shall, WithIn 
the time provided for the filing of pretrial motions or at such later 
time as the court may direct, notify the attorney for the gove:n
ment in writing of such intention and file a copy of such ~otIce 
with the clerk. The court may for cause shown ~llow late fihng of 
the notice or grant additional time to the partI.es to prepare for 
trial or make such other order as may be approP:Iate. 

(c) PSYCHIATRIC EXAMINATION.-In an appropriate case the court 
may, upon motion of the attorn,ey ~or the g~>ve~nment, order t~e ~e
fendant to submit [to a psychIatriC examInatIOn by a psychiatrIs~ 
designated for this purpose in the order of the court] to an exam~
nation pursuant to 18 U.S.C. 424~. ~o state~ent made by ~he ac
cused in the course of any examInatIOn proVIded for by thIS rule, 
whether the examination shall be with or without the consent of 
the accused shall be admitted in evidence against the accused on 
the issue of 'guilt in any criminal proceedi~g, . . 

(d) FAILURE TO COMPLY.-If there is a faIlure to .gIve notice w~en 
required by subdivision (b) of this rule or to submIt to an examIna
tion when ordered under subdivision (c) of this rule, the court may 
exclude the testimony of any expert witness offered by the defend
ant on the issue of his [mental state] guilt. 

* * * * * * * 
FEDERAL RULES OF EVIDENCE 

* * * * * * * 

ARTICLE VII. OPINIONS AND EXPERT TESTIMONY 

* * * * * * * 
[Rule 704. Opinion on Ultimate Issue 

[Testimony in the form of an opin~on or inference ot~erwis~ ad
missible is not objectionable because It embraces an ultimate Issue 
to be decided by the trier of fact.] 
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Rule 704. Opinion on Ultimate Issue 

(a) Except as provided in subdivision (b), testimony in the form of 
an opinion or inference otherwise admissible is not objectionable be
cause it embraces an ultimate issue to be decided by the trier of fact. 

(b) No expert witness testifying with respect to the mental state or 
condition of a defendant in a criminal case may state an opinion or 
inference as to whether the defendant did or did not have the 
mental state or condition constituting an element of the crime 
charged or of a defense thereto. Such ultimate issues are matters for 
the trier of fact alone. 

* * * * * * * 
CHANGES IN EXISTING LAW MADE BY TITLE V OF S. 1762 

COMPREHENSIVE DRUG ABUSE PREVENTION 
AND CONTROL ACT OF 1970 

PUBLIC LAW 91-513; 84 STAT, 1236 

* * * * * * 
TITLE II-CONTROL AND ENFORCEMENT 

PART A-SHORT TITLE; FINDINGS AND DECLARATION; DEFINITIONS 

Sec. 100. Short title. 
Sec. 101. Findings and declarations. 
Sec. 102. Definitions. 
Sec. 103. Increased numbers of enforcement personnel. 

PART B-AuTHORITY To CONTROL; STANDARDS AND SCHEDULES 

Sec. 201. Authority and criteria for classification of substances. 
Sec. 202. Schedules of controlled substances. 

* 

PART C-REGISTRATION OF MANUFACTURERS, DISTRIBUTORS, AND DISPENSERS OF 
CONTROLLED SUBSTANCES 

Sec. 301. Rules and regulations. 
Sec. 302. Persons required to register. 
Sec. 303. Registration requirements. 
Sec. 304. Denial, revocation, or suspension of registration. 
Sec. ',305. Labeling and packaging requirements. 
Sec. 306. Quotas applicable to certain substances. 
Sec. 307. n'''ords and reports of registrants. 
Sec.' 308. .er forms. 
Sec. 309. l'l'escriptions. 

PART D-OFFENSES AND PENALTIES 

Sec. 401. Prohibited acts A-penalties. 
Sec. 402. Prohibited acts B-penalties. 
Sec. 403. Prohibited acts C-penalties. 
Sec. 404. Penalty for simple possession; conditional discharge and expunging of 

records for first offense. 
Sec. 405. Distribution to persons under age twenty-one. 
Sec. 406. Attempt and conspiracy. 
Sec. 407. Additional penalties. 
Sec. 408. Continuing criminal enterprise. 
Sec. 409. Dangerous special drug offender sentencing. 
Sec. 410. Information for sentencing. 
Sec. 411. Proceedings to establish previous convictions. 
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PART E-ADMINISTRATIVE AND ENFORCEMENT PROVISIONS 

Sec 501. Procedures. At G al Sec: 502. Education and research programs of the t orney ener . 
Sec. 503. Cooperative arrangements. 
Sec. 504. Advisory committee~. 
Sec. 505. Administrative hearmgs. 
Sec. 506. Subpenas. 
Sec. 507. Judicial review. 
Sec. 508. Powers of enforcement personnel. 
Sec. 509. Search warrants. 
Sec. 511:1. Administrative inspections and warrants. 
Sec. 511. Forfeitures. 
Sec. 512. Injunctions. . 
Sec. 513. Enforcement pro~e~dmgs. 
Sec 514 Immunity and privilege. 
Sec: 515: Burden of proof; liabilities. 
Sec. 516. Payments and advances. 

PART F-AnVISORY CoMMISSION 

Sec. 601. Establishment of Commission on Marihuana and Drug Abuse. 

PART G-CONFORMING, TRANSITIONAL, AND EFFECTIVE DATE, AND GENERAL 
PROVISIONS 

Sec. 701. Repeals and conforming amendments. 
Sec. 702. Pending proceedings: 
Sec. 703. Provisional registration. . . . . 
Sec. 704. Effective dates and oth~r transItional prOVISIOns. 
Sec. 705. Continuation of regulations. 
Sec. 706. Severability. 
Sec. 707. Saving provision. 
Sec. 708. Application of State law .. 
Sec. 709. Appropriations authorizations. 

TITLE III-IMPORTATION AND EXPORTATION; 
AMENDMENTS AND REPEALS OF REVENUE LAWS 

Sec. 1000. Short title. 

PART A-IMPORTATION AND EXPORTATION 

Sec. 1001. Definitions. 
Sec. 1002. Importation of controlled substances. 
Sec 1003 Exportation of controlled substances. 
Sec: 1004: Transshipment and in-transit shipmeD;t ?f c~ntrolled sub~tanfes. United 
Sec. 1005. Possession on board vessels, etc., arrIVing ill or departmg rom 

States. 
Sec. 1006. Exemption authority. . 
Sec. 1007. Persons required to register. 
See 1008. Registration requirements. wf I . rtat' 
Sec: 1009. Manufacture or distributi?n for purposes of unla u Impo IOn. 
Sec. 1010. Prohibited acts A-penalt~es. 
Sec. 1011. Prohibited acts B-penaltIes. 
Sec. 1012. Second or subsequent offenses. 
Sec. 1013. Attempt and conspiracy. 
Sec. 1014. Additional penalties. . 
Sec. 1015. Applicability of part E of title n. 
Sec. 1016. Authority of Secretary of Treasury. 

PART B-AMENDMENTS AND REPEALS, TRANSITIONAL AND EFFECTIVE DATE PROVISIONS 

Sec. 1101. Repeals. 
~"c. 1102. Conforming amendments. 
Sel '. 1103. Pending proceedings: 
Sec. 1104. Provisional registration. . . . . 
SF'.!. 1105. Effective dates and other tranSItional provlSlons. 
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TITLE IV-REPORT ON ADVISORY COUNCILS 

Sec. 1200. Report on advisory councils. 

* * * >I< * * * 

TITLE II-CONTROL AND ENFORCEMENT 

PART A-SHORT TITLE; FINDINGS AND DECLARATION; 
DEFINITIONS 

* * * * 
DEFINITIONS 

SEC. 102. As used in this title: 

* * * * 

* * * 

* * * 
(13) The term "felony" means any Federal or State offense classi

fied by applicable Federal or State law as a felony. 
(1J,.) The term "isomer" means the optical isomer, except as used 

in section 202(c) schedule I(b) and section 202(c) schedule II(a)(5). As 
used in section 202(c) schedule I(b~, the term "isomer" means the op
tical, positional or geometric isomer. As used in section 202(c) sched
'fle JJ(a)(5), the term "isomer" means the optical or geometric 
zsomer. 

[(14)] (15) The term "manufacture" means the production, prep
aration, propagation, compounding, or processing of a drug or other 
substance, either directly or indirectly or by extraction from sub
stances of natural origin, or independently by means of chemical 
synthesis or by a combination of extraction and chemical synthesis, 
and includes any packaging or repackaging of such substance or la
beling or relabeling of its container; except that such term does not 
include the preparation, compounding, packaging, or labeling of a 
drug or other substance in conformity with applicable State or 
local law by a practitioner as an incident to his administration or 
dispensing of such drug or substance in the course of his profes
sional practice. The term "manufacturer" means a person who 
manufactures a drug or othel' substance. 

[(15)] (16) The tern'} "marihuana" means all parts of the plant 
Cannabis sativa L., whether growing or not; the seeds thereof; the 
resin extracted from any part of such plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of such 
plant, its seeds or resin. Such term does not include the mature 
stalks of such plant, fiber produced from such stalks, oil or cake 
made from the seeds of such plant, any other compound, manufac
ture, salt, derivative, mixture, or preparation of such mature stalks 
(except the resin extracted therefrom), fiber, oil, or cake, or the 
sterilized seed of such plant which is incapable of germination. 

[(16) The term "narcotic drug" means any of the following, 
whether produced directly or indirectly by extraction from sub
stances of vegetable origin, or independently by means of chemical 
synthesis, or by a combination of extraction and chemical synthe
sis: 

[(A) Opium, coca leaves, and opiates. 



\ 

614 

[(B) A compound, manufactu!,e, salt, derivative, or prepara
tion of opium, coca leaves, or opIates. 

r(C) A substance (and any compo~nd,. manuf~cture, . salt, . de
rivative or preparation thereof) WhICh IS chemIcally Identical 
with any of the substances referred to in. clause (A) or (B). 

Such term does not include decocainized coca leaves or extracts of 
coca leaves which extracts do not contain cocaine or ecgonine.] 

(17) The term "narcotic drug" means any of the following whether 
produced directly or indirectly by extraction from. substances .of vege
table origin~ or independently by meaT?-S of chemz~al syntheslS~ or by 
a combination of extraction and chemwal syntheszs: . . 

(A) Opium~ opiates~ derivatives of opium and opzates~ . znclud
ing their isomers~ esters~ ethers~ salts~ and sal~ of lSomers~ 
esters and ethers whenever the existence of such lSomers~ esters~ 
ether~ and salts ~ is possible within the sp'ecifi~ ch~mical des.ig
nation. Such term does not include the lSoquznolzne alkalozds 
of opium. 

(B) Poppy straw and concentrate of poppy straw. 
(C) Coca leaves. Such term does not include coca leaves and 

extracts of coca leaves from which cocaine~ ecgonine and deriva
tives of ecgonine their salts .have been remov~d: 

(D) Cocaine~ its salts~ optwal and geometrw lSomero, and salts 
of isomers. . ., . . 

(E) Ecgonine~ zts derwatwes, thezr salts~ lSomers~ and salts of 
isomers. ' .. 

(l?) Any compound~ mixture or preparation w~wh contazns 
any quantity of any of the substances referred to zn clauses (A) 
through (EV. 

[17] (18) The term "opiate" mea:[~s ~ny dru~ O! ot~er ~1!bstapc~ 
having an addiction-forming or addictlon-su~taI~llng lIabIlIty SI~I
lar to morphine or being cap~bl~ of con,:,e~sIOn. In~~ a drug havmg 
such addiction-forming or addICtIOn-sustaInIng lIabIlIty. 

[18] (19) The term "opium poppy" mea:ns the pla:nt of the spe
cies Papaver somniferum L., except the seed thereof. 

[19] (20) The term "poppy straw" means all parts, except the 
seeds, of the opium poppy, after mowing. . 

[20] (21) The term "practitioner" means a phys~cian, dentIst, 
veterinarian scientific investigator, pharmacy, hospItal, or other 
person licen~ed, registered, or otherwise permitted, by the United 
States or the jurisdiction in which he pr~ctices or does rese~r~h, to 
distribute, dispense, conduct research With respect to, adffilnlSt~r, 
or use in teaching or chl~mical analysis, a controlled substance In 
the course of professional practice or research. 

[21] (22) The term "production" inc~udes the manufacture, 
planting, cultivation, growing, or harvesting of a controlled sub-
stance. " 

[22] (23) The term "immediate precursor mea:ns a substa:nce-

* * * * * * * 
[23] (24) The term "Secretary", unless the context ot~erwise in

dicates means the Secre:tary of Health and Human ServIces. 
[24] (25) The term teState" me.ans. a:ny State, t~rritory, or pos

session of the United States, the DIstrIct of Columbia, the Common-
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wealth of Puerto Rico, the Trust Territory of the Pacific Islands, 
and the Ca:nal Zone. 

[25] (26) The term "ultimate user" means a. person who has 
lawfully obtained, and who possesses, a controlled substance for his 
own use or for the use of a member of his household or for an 
animal owned by him or by a member of his household. 

[26] (27) The term "United States", when used in a geographic 
sense, mea:ns all places and waters, continental or insular, subject 
to the jurisdiction of the United States. 

[27] (28) The term "maintenance treatment" means the dis
pensing, for a period in excess of twenty-one days, of a narcotic 
drug in the treatment of an individual for dependence upon heroin 
or other morphine-like drugs. 

[28] (29) The term "detoxification treatment" means the dis
pensing, for a period not in excess of twenty-one days, of a narcotic 
drug in decreasing doses to an individual in order to alleviate ad
verse physiological or psychological effects incident to withdrawal 
from the continuous or sustained use of a narcotic drug and as a 
method of bringing the individual to a narcotic drug-free state 
within such period. 

[29] (30) The term "Convention on Psychotropic Substa:nces" 
means the convention on Psychotropic Substances signed at 
Vienna, Austria, on February 21, 1971; and the term "Single Con
vention on Narcotic Drugs" means the single Convention on Nar
cotic Drugs signed at New York, New York, on March 30,1961. 

'" '" '" * '" 
PART B-AUTHORITY TO CONTROL; STANDARDS AND 

SCHEDULE,S 

AUTHORITY AND CRITERIA FOR CLASSIFICATION OF SUBSTANCES 

SEC. 201. (a) The Attorney General shall apply the provisions of 
this title to the controlled substa:nces listed in the schedules estab
lished by section 202 of this title and to any other drug or other 
substance added to such schedules under this title. Except as pro
vided in subsections (d) and (e), the Attorney General may by 
rule-

'" '" '" '" * '" 
NON-NARCOTIC SUBSTANCES SOLD OVER COUNTER WITHOUT 

PRESCRIPTION; DEXTROMETHORPHAN 

[(g)(I) The Attorney General shall by regulation exclude a:ny 
non-narcotic substa:nce from a schedule: if such substa:nce may, 
under the Federal Food, Drug, and Cosrnetic Act, be lawfully sold 
over the counter without a prescription.] 

(g)(1) The Attorney General may, by regulation, exempt any COl'n

pound~ mixture, or preparation containing a controlled substan.ce 
from the application of all or any part of thi.s title if he finds such 
compound, mixture~ or preparation meets the requirements of one of 
the following categories: ' 

(A) EXEMPT OVER THE COUNTER PREPARATIONS.-A compound~ 
mixture or preparation containing a nonnarcotic controlled sub-
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stance which may, under the Federal Food, Drug and Cosmetic 
Act, be lawfully sold over the counter without a prescription. 

(B) EXEMPT PRESCRIPTION PREPARATIONS.-A compound, mix
ture or preparation containing a non-narcotic controlled sub
stance and which is approved for prescription use and which 
contains one or more other active ingredients which are not 
listed in any schedule. In addition, such other ingredients are 
included therein in such combinations, quantity, proportion, or 
concentration as to vitiate the potential for abuse. 

(C) EXEMPT CHEMICAL PREPARATIONS.-A compound, mixture 
or preparation which contains any controlled substance and 
which is not for administration to a human being or animal, 
and is packaged in such form or concentration, or with adulter
ants or denaturants, so that the packaged quantities do not 
present any significant potential for abuse. 

* * * * * * * 
(h) If the A ttorney General finds that such action is necessary to 

avoid an imminent hazard to the public safety, he may, by tempo
rary rule without prior notice or hearing, and without regard to the 
requirements of subsection (b) relating to the Secretary of Health 
and Human Services, control any drug or other substance. A finding 
that the issuance of a temporary rule under this subsection is neces
sary to avoid an imminent hazard to the public safety shall be good 
cause for and, unless otherwise provided by the Attorney General,. 
shall constitute a finding for the purpose of section 553(b) of title 5, 
United States Code, that notice and public procedure on making 
such a temporary rule are impractical, unnecessary, and contrary to 
the public interest. 

(1) When issuing a temporary rule under this subsection, the At
torney General shall be required to consider, with respect to this 
finding of an imminent hazard to the public safety, only those fac
tors set forth in section 201 (c) (4), (5) and (6), including, but not lim
ited to, actual abuse, diversion from legitimate channels, and clan
destine importation, manufacture or marketing. 

(2) The Attorney General shall transmit notice of the temporary 
scheduling of any drug or substance to the Secretary of Health and 
Human Services. who, within thirty days from the date of such 
notice, may object to the temporary placement. Unless the Secretary 
has currently available evidence relating to the lack of abuse poten
tial of the drug or substance, his consideration shall be limited to 
the factors set forth in subsection (1) of this section. The Secretary's 
objection to temporary control shall be binding upon the Attorney 
General but shall be considered as affecting the temporary schedul
ing only and shall in no way reflect upon any subsequent proceed
ings under section 201(a) to permanently control or reschedule the 
same drug or substance. 

(3) The temporary scheduling of any drug or substance shall 
expire at the end of one year from the date of the temporary sched
uling thereof, except that the Attorney General may, during the 
pendency of proceedings under section 201(a)(1), extend the tempo
rary placement for periods of six months. 

(4) A temporary rule issued under this subsection shall be vacated 
upon the conclusion of a subsequent rulemaking proceeding initiat-
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ed under section ~0~(C1:) a:nd no such temporary rule may be issued 
subsequent to the lnltlatlOn of formal rulemaking proceedings as to 
the same drug or substance. 

(5) Notwit~standin~ the schedule in which a drug is placed pur
s~an~ to. thlS ~ubsec~lOn, the penalty for the illegal manufacture 
d~tr~butlOn, d~pensmg or possession with inient to manufactur: 
dlStnbute or dlSpense, shall be that provided by section 401(b)(1)(c) 
for schedule III controlled substances. 

(6). With respect to. the requirer:nents of title II, part C, only the 
requ~rements of se~tlOn 302 (regz,stration) and section 307 (record
keepl11:g and report'lng) shall apply to a drug for as long as it is tem
poranly scheduled. 

(7) The. issuance. of a temporary rule under this subsection shall 
not .constltute a f"n~l determination for purposes of review under 
sec~lOn 507 of thlS tltle, nor shall such temporary rule be otherwise 
remewable. 

SCHEDULES OF CONTROLLED SUBSTANCES 

SEC. 202. (a). There are established five schedules of controlled 
SUbstances, to be known as schedules I II III IV and V Such 
s~hedules shaH initially consist of the subsb~.nce~ listed in this sec
tion. T:he schedules established by this section shall be updated and 
r~pu~lIshed on a semiannual basis during the two-year period be
gInnIng one y~ar after. the date of enactment of this title and shall 
be updated and republIshed on an annual basis thereafter. 

* * * * * * * 
[(d) Th:e Attorney General may by regulation except any com

pound, mIxture, ?r preparation containing any depressant or stim
ulant substance In paragraph (a) or (b) of schedule III or in sched
ule IV ~r V from the applicat~on of all or any part of this sub
chapter If (1) the co~npoun?, mIXture, or preparation contains one 
or: more active medICInal Ingredients not having a depressant or 
stlm.ulant effect o~ th:e central neryous system, (2) such ingredients 
are Includ~d thereIn;~ such combInations, quantity, proportion, or 
c0l'l:centratIOn as to VItIate the potential for abuse of the substances 
whIch do have a depressant or stimulant effect on the central ner
vous systeJ?, ~d (3) such exception does not conflict with United 
States oblIgatIOns under the Convention on Psychotropic Sub
stances.] 

* * * * * * * 
PART C-REGISTRATION OF MANUFACTURERS, DISTRIBU

TORS, AND DISPENSERS OF CONTROLr.ED SUBSTANCES 

* * * * * * * 
PERSONS REQUI~ED TO REGISTER 

SEC. 302. [(a) Every person who manufactures, distribUlces, or dis
penses any cont.roll.ed ~ubstance .or who proposes to engage in the 
manufacture, dIs~rlbutIon, or dIspensing of any controlled sub
stance, shall obtaIn annually a registration issued by the- Attorney 
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General in accordance with the rules and regulations promulgated 
by him.] . 

(a)(J) Every person who manufactures or distributes any controlled 
substance, or who proposes to engage in the manufacture or distribu
tion of any controlled substance, shall obtain annually a registra
tion issu.ed by the Attorney General in accordance with the rules 
and regulations promulgated by him. 

(2) Every person who dispenses, or who proposes to dispense, any 
controlled substance, shall obtain from the A ttorney General a regis
tration issued in accordance wih the rules and regulations promul
gated by him. The Attorney General shall, by regulation, determine 
the period of such registrations, In no event, however, shall such 
registrations be issued for less than one year nor for more than three 
years. 

* * * * * * * 
REGISTRATION REQUIREMENTS 

SEC, 303, (a) The Attorney General shall register an applicant to 
manufacture controlled substances in schedule I or II if he deter
mines that such registration is consistent with the public interest 
and with United States obligations under international treaties, 
conventions, or protocols in effect on the effective date of this part, 
In determining the public interest, the following factors shall be 
considered: 

* * * * * * * 
[(f) Practitioners shall be registered t-o dispense or conduct re

search with controlled substances in schedule II, III, IV, or V if 
they are authorized to dispense or conduct research under the law 
of the State in which they practice. Separate registration under 
this part for practitioners engaging in research with nonnarcotic 
controlled substances in scheduled II, III, IV, or V, who are already 
registered under this part in another capacity, shall not be re
quired. Pharmacies (as distinguished from pharmacists) when en
gaged in commercial activities, shall be registered to dispense con
trolled substances in schedule II, TIl, IV, or V if they are author
izf~d to dispense under the law of the State in which they regularly 
conduct business. Registration applications by practitioners wishing 
tCl conduct research with controlled substances in schedule I shall 
be referred to the Secretary, who shall determine qualifications 
and competency of each practitioner requesting registration, as 
well as the merits of the research protocol. The Secretary, in deter
mining the merits of each research protocol, shall consult with the 
Attorney General as to effective procedures to adequately safe
guard against diversion of such contro)lled substances from legiti
mate medical or scientific use. Registration for the purpose of bona 
fide research with controlled substances in schedule I by a practi
tioner deemed qualified by the Secretary may be denied by the At
torney General only on a ground specified in section 304(a).] 

(f) The Attorney General shall register practitioners (including 
pharmacies, as distinguished from-pharmacists) to dispense, or 
conduct research with, controlled substances in schedules II, III, TV, 
or V, if the applicant is authorized to dispense, or conduct research 
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(f) In the event the Attorney General suspends or revokes a regis
tration granted under section 303, all controlled substances owned 
or possessed by the registrant pursuant to such registration at the 
time of suspension or the effective date of the revocation order, as 
the case may be, may, in the discretion of the Attorney General, be 
placed under seal. No disposition may be made of any controlled 
substances under seal until the time for taking an appeal has 
elapsed or until all appeals have been concluded except that a 
court, upon application therefor, may at any time order the sale of 
perishable controlled substances. Any such order shall require the 
deposit of the proceeds of the sale with the court. Upon a revoca
tion order becoming final, all such controlled substances (or pro
ceeds of sale deposited in court) shall be forfeited to the United 
States; and the Attorney General shall dispose of such controlled 
substances in accordance with section 511(e). . 

(2) The Attorney General may, in his discretion, place under seal 
any controlled substances owned or possessed by a registrant whose 
registration has expired, or who has ceased to practice or do busi
ness in the manner contemplated by his registration. Such con
trolled substances shall be held for the benefit of the registrant, or 
his successor in interest, for a period of ninety days, following 
which the Attorney General may dispose of such controlled sub
stances in accordance with section 511(e). 

* * * * * * 
RECORDS AND REPORTS OF REGISTRANTS 

SEC. 307. (a) Except as provided in subsection (c)-

* * * * * * 

* 

* 
(c) The foregoing provisions of this section shall not apply-

(1) [(A) with respect to any narcotic controlled substance in 
schedule II, III, IV, or V, to the prescribing or administering of 
such substance by a practitioner in the lawful course of his 
professional practice unless such substance was prescribed or 
administered in the course of maintenance treatment or de
toxification treatment of an individual] (A) to the prescribing 
of controlled substances in schedules II, III, IV: or V by practi
tioners acting in the lawful course of their professional practice; 
or 

[(B) with respect to nonnarcotic controlled substances in 
schedule II, III, IV, or V, to any practitioner who dispenses 
such substances to his patients, unless the practitioner is regu
larly engaged in charging his patients, either separately or to
gether with charges for other professional services, for sub
stances so dispensed;] 

(B) ,to the administering of a controlled substance in Sched
ules II, III, IV: or V unless the practitioner regularly engages in 
the dispensing or administering of controlled substances and 
charges his patients, either separately or together with charges 
for other professional services, for substances so administered. 

* * * * * * * 

--~--~ -------------~---
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. (f) R~gulat~ons. under sections 355(i) and 360b(j) of this title, relat
Ing to InvestigatIOnal use of drugs, shall include such procedures as 
th~ Secretary, after cons1:lltation with the Attorney General, deter
mInes are necessary to Ins1:lre the security 8?d accountability of 
controlled substances used In research to WhICh such regulations 
apply. 

(g) Every registrc:nt under th.is title shall be required to report any 
change of professwnal or busmess address in such manner as the 
Attorney General shall by regulation require. 

* * * * * * * 
PART D-OFFENSES AND PENALTIES 

PROHIBITED ACTS A-PENALTIES 

SEC. 401. (a) Except as authorized by this title it shall be unlaw
ful for any person knowingly or intentionally- ' 

* * * * * * * 
(b) Except as otherwise provided in section 405 any person who 

violates subsection (a) of this section shall be sentenced as follows: 
. (1) (4) In the case of a violation of subsection (a) of this section 
~nvolmng-

(i) 100 grams or more of a controlled substance in schedule I 
or II which is a mixture or substance containing a detectable 
amount of a narcotic drug other than a narcotic drug consisting 
of-

(a) coca leaves; 
. (b) a compound, manufacture, salt, derivative, or pre para

twn of coca leaves; or 
.. (c) c:- substance chemically identical thereto; 

(~iJ a k~logram or more of any other controlled substance in 
sch~1ule I or II which is a narcotic drug; 

(~~iJ 500 grams or more of phencyclidine (PCP); or 
(w) 5 grams or more of lysergic acid diethylamide (LSD); such 

person shall be sentenced to a term of imprisonment of not more 
than 20 years, a fine of not more than $250,000, or both. 

If. a~y person. commits such a viola.tion after one or more prior con
vzctwns of h~m for an offense pun~shable under this paragraph, or 
f~r a felony, under any oth~r provision of this title or title III or 
oc,her law .of a State, the .Un~ted States, or a foreign country relating 
to narcohc drugs, manhuana, or depressant or stimulant sub
stances, have become final, such person shall be sentenced to a term 
of imprisonment of not more than 40 years, a fine of not more than 
$500,000, or both. 

[(A)] (B) In the case of a controlled substance in schedule I or II 
[which is a narcotic drug] except as provided in subparagrapL~l .)4) 
and (C), such person shall be sentenced to a term of imprisonrh~nt 
of not more than 15 years, a fine of not more. than [$25,000] 
$125,000, or both. If any person commIts such a VIolation after one 
or. more prior convictions of him for an offense punishable under 
thIS paragraph, or for a felony under any other provision of this 
subphapter or subchapter II of thi~ chapter or other law [of the 
UnIted States] of a State, the Un~ted States, or a foreign country 
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relating to narcotic drugs, marihuana, or depressant or stimulant 
substances, have become final, such person shall be sentenced to a 
term of imprisonment of not more than 30 years, a fine of not more 
than [$50,000] $250,000, or both. Any sentence imposing a term of 
imprisonment under this paragraph shall, in the absence of such a 
prior conviction, impose a special parole term of at least 3 years in 
addition to such term of imprisonment and shall, if there was such 
a prior conviction, impose a special parole term of at least 6 years 
in addition to such term of imprisonment. 

[(B)] (C) In the case of [a controlled substance in schedule I or 
II which is not a narcotic drug] less than 50 kilograms of marihua
na, 10 kilograms of hashish, or one kilogram of hashish oil or in 
the case of any controlled substance in schedule III, such person 
shall, except as provided in paragraphs (4) [, (5), and (6)] and (5) 
of this subsection, be sentenced to a term of imprisonment of not 
more than 5 years, a fine of not more than [$15,000] $50,000, or 

. both. If any person commits such a violation after one or more 
prior convictions of him for an offense punishable under this para
graph, or for a felony under any other provision of this subchapter 
or subchapter II of this chapter or other law [of the United 
States] of a State, the United States, or a foreign country relating 
to narcotic drugs, marihuana, or depressant or stimulant sub
stances, have become final, such person shall be sentenced to a 
term of imprisonment of not more than 10 years, a fine of not more 
than [$30,000] $100,000, or both. Any sentence imposing a term of 
imprisonment under this paragraph shall, in the absence of such a 
prior conviction, impose a special parole term of at least 2 years in 
addition to such term of imprisonment and shall, if there was such 
a prior conviction, impose a special parole term of at least 4 years 
in addition to such term of imprisonment. 

(2) In the case of a controlled substance in schedule IV, such 
person shall be sentenced to a term of imprisonment of not more 
than 3 years, a fine of not more than [$10,000] $25,000, or both. If 
any person commits such a violation after one or more prior con
victions of him for an offense puni~~able under this paragraph, or 
for a felony under any other prOV1SlOn of this subchapter or sub
chapter II of this chapter or other law [of the United States] of a 
State, the United States, or a foreign country relating to narcotic 
drugs, marihuana, or depressant or stimulant substances, have 
become final, such person shall be sentenced to a term of imprison
ment of not more than 6 years, a fine of not more than [$20,000] 
$50,000, or both. Any sentence imposing a term of imprisonment 
under this paragraph shall, in the absence of such a prior convic
tion, impose a special parole term of at least one year in addition 
to s~ch. terI? of imprison!l1ent and shall, if there was such a prior 
convlCtIOn, Impose a speCIal parole term of at least 2 years in addi
tion to such term of imprisonment. 

(3) In the case of a controlled substanc~ in schedule V, such 
person shall be sentenced to a term of inprisonment of not more 
than one year, a fine of not more than [$5,000] $10,000, or both. If 
any person commits such a violation after one or more convictions 
of him for an offense punishable under this paragraph, or for a 
crime under any other provision of this subchapter or subchapter 
II of this chapter or other law [of the United States] of a State, 

II , 
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the United States, or a foreign country relating to narcotic drugs, 
marihuana, or depresant or stimulant substances, have become 
final, such person shall be a sentenced tu a term of imprisonment 
of not more than 2 years, a fine of not more than [$10,000] 
$20,000, or both. 

(4) Notwithstanding paragraph [(I)(B)] (1)(C) of this subsection, 
any person who viola~es subsection (a) of this section by distribut
ing a small amount of marihuana for no remuneration shall be 
treated as provided in subsections (a) and (b) of section 844 of this 
title. 

[(5) Nothwithstanding paragraph (1)(B) of this subsection, any 
person who violates subsection (a) of this section by manufacturing, 
distribution, dispensing, or possessing with intent to manufacture, 
distribute, or dispense, except as a.uthorized by this subchapter, 
phencyclidine (as defined in section 830(c)(2) of this title) shall be 
sentenced to a term ofjmprisonment of not more than 10 years, a 
fine of not more than $25,000, or both. If any person commits such 
a violation after one or more prior convictions of him for an offense 
punishable under paragraph (1) of this paragraph, or for a felony 
under any other provision of this subchapter or subchapter II of 
this chapter or other law of the United States relating to narcotic 
drugs, marihuana, or depressant or stimulant substances, have 
become final, such person shall ble sentenced to a term of imprison
ment of not more than 20 years, a fine of not more than $50,000, or 
both. Any sentence imposing a term of imprisonment under this 
paragraph shall, in the absence of such a prior conviction, impose a 
special parole term of at least 2 years in addition to such term of 
imprisonment and shall, if there was such a prior conviction, 
impose a special parole term of at least 4 years in addition to such 
term of imprisonment. ' 

[(6) In the case of a violation of subsection (a) of this section in
volving a quantity of marihuana exceeding 1,000 pounds, such 
person shall be sentenced to a term of imprisonment of not more 
than 15 years, and in addition, may be fmed not more than 
$125,000. If any person commit-s such a violation after one or more 
prior convictions of such person for an offense punishable under 
paragraph (1) of this parag'l'aph, or for a felony under any other 
provision of this subchapter, subchapter II of this chapter, 'or other 
law of the United States relating to narcotic drugs, marihuana, or 
depressant or stimulant substances, have become fmal, such person 
shall be sentenced to a term of iInprisonment of not more than 30 
years, and in addition, may be fined not more than $250,000.] 

(5) Notwithstanding paragraph (1), any person who violates sub
section (a) by cultivating a controlled substance on Federal property 
shall be fined not more than-

(A) $500,000 if such person is an individual; and 
(B) $1,000,000 if such person is not an individual. 

* * * * * * 
PROHIBITED ACTS C-PENALTIES 

* 

SEC. 403. (a) It shall be unlawful for any person knowingly or in
tentionally-

." 
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(1) who is a registrant to distribute a controlled substance 
classified in schedule I or II, in the course of his legitimate 
business, except pursuant to an order or an order form as re
quired by section 308 of this title; 

[(2) to use in the course of the manufacture or distribution 
of a controlled substance a registration number which is ficti
tious, revoked, suspended, or issued to another person;] 

(2) to use in the course of the manufacture, distribution, or 
dispe~ing of a con.tr~lled substance, or to use for the purpose of 
acqu~rmg or obtal,nl,ng a controlled substance, a registration 
number which is fictitious, revoked, suspended, expired or 
issued to another per.son. } 

* * * * * * * 

PART E-ADMINISTRATIVE AND ENFORCEMENT PROVISIONS 

* * * * * * * 
COOPERATIVE ARRANGEMENTS 

SEC. 503. (a) The Attorney General shall cooperate with local 
State, and Federal agencies concerning traffic in controlled sub~ 
stances. and in suppressing the abuse of controlled substances. To 
this end, he is authorized to-

* * * * * * * 
(4) maintain in the Department of Justice a unit which will 

accept, catalog, file, and otherwise utilize all information and sta
tistics, including records of controlled substance abusers and other 
controlled substance law offenders, which may be received from 
Federal, State, and local agencies~ and make such information 
available for Federal, State, and local law enforcement purposes' 
[and] , 
. ~5~ conduct programs of et:adication aimed at destroying wild or 
ilhcIt growth of plant speCIes from which controlled substances 
may be extracted [.] ; and 

(6) enter into grant-in-aid programs with state and local govern
ments to assist them to suppress the diversion of controlled sub
stances from legitimate medical, scientific, and commercial chan
nels. Funds annually appropriated for this purpose shall remain 
available until expended. 

* * * * * * * 
FOREFEITURES 

S~c. 511. (a) The following shall be subject to forfeiture to the 
UnIted States and no property right shall exist in them:-

[(1) All controlled substances which have been manufac
tured, distributed, dispensed, or acquired in violation of this 
title.] 

/1) .All contr~lled substanc~s which have been manufactured, 
dlStnbuted, dlSpensed, acqul,red, or possessed in violation of 
this title. 

* * * * * * 

--- ----- -----------
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TITLE III-IMPORTATION .A.ND EXPORTA
TION; AMENDMENTS AND REPEALS OF 
REVENUE LAWS 

* 

* 

* * * * * 

P ART A-IMPORTATION AND 
EXPORTATION 

* * * * * 

IMPORTATION OF CONTROLLED SUBSTANCES 

* 

SEC. 1002. (a) It shall be unlawful to import into the cllstoms ter
ritory of the United States from any place outside thereof (but 
within the United States), or to import into the United States from 
any place outside thereof, any controlled substance in schedule I or 
II of title II, or any narcotic drug in schedule III, IV, or V of title 
II, except that-

[(1) such amounts of crude opium and coca leaves as the At-
torney General finds to be necessary to provide for medical, 
scientific, or other legitimate purposes, and] 

(1) such amounts of crude opium, poppy straw, concentrate of 
poppy straw and coca leaves as the A ttorney General finds to be 
necessary to provide for medical, scientific, or other legitimate 
purposes, and 

(2) such amounts of any controlled substance in schedule I or 
II or any narcotic drug in schedule III, IV or V that the Attor
ney General finds to be necessary to provide for the medical, 
scientific, or other legitimate needs of the United States-

(A) during an emergency in which domestic supplies of 
such substance or drug are found by the Attorney General 
to be inadequate, [or] 

(B) in any case in whiih the Attorney General finds that 
competition among domestic manufacturers of the con
trolled substance is inadequate and will not be rendered 
adequate by the registration of additional manufacturers 
under section 303, or 

(C) is in limited quantities for ultimate scientific, analyt-
ical or research uses exclusively, may be so imported under 
such regulations as the Attorney General shall prescribe. 
No crude opium may be so imported for the purpose of 
manufacturing heroin or smoking opium. 

(b) It shall be unlawful to import into the customs territory of 
the United States from any place outside thereof (but within. the 
United States), or to import into the United States from any place 
outside thereof, any nonnarcotic controlled substance in schedule 
III, IV, or V, unless such nonnarcotic controlled substance-· . 

(1) is imported for medical, scientific, or other legitimate 
uses, and 

[(2) is imported pursuant to such notification or dec~a.ration 
requirements as the Attorny General may by regulatlOltl pre-
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(1) maintenance of effecti-{)~ controls against the diversion of 
any controll(!d substances; 

(2) compliance with applicable State and local laws; 
(3) prior conviction record of the applicant under Federal and 

State laws relating to controlled substances; 
(.4) pa.st experience in the handling of controlled substo:nces; 
(5) such other factors as may be relevant to and consu;tent 

with the public health ant!- safety. . . 
(d) Actions to deny an apphcatwn for regu;tratwn or to revoke or 

suspend a registration under this section. ., . 
(1) The A ttorney General may d~ny a.n applwatwn for. regu;

tration or revoke or suspend a regu;tratwn. und~r sll;bsectu).n (a) 
if he is unable to determine that such regu;tra!wn u; consu;t~nt 
with the public interest (as defined iTf subsec.twn (a)) a,!-d w~th 
the United States obligations under ~nternCf'twnal treatl,~s, con
ventions, or protocols in effect on the effectwe c!ate. of thu; pa~t. 

(2) The Attorney General may d,eny o:n appllcatwn for, regu;
tration or revoke or suspend a regu;tratwn under subsectwn (c), 
if he determines that such re,gistration.is inconsisten,t with .the 
public i!!,t~res~ (as define~. ~n su,bsecfwn (ep or w~th . Un~ted 
States obhgatwns under ~nter,!atwnaf., trea~l,es, con.ventwns, or 
protocols in effect on the effectwe c!a~e ot thu; part .. 

(3) The Attorney General may ll,m~t the revocatwn or suspen
sion of a registration to the pq-rticular controlled su~stance, or 
substances, with respect to wInch grounds for revocatwn or sus
nension exist. 
~ (4) Before taking action pursuan,t to this se~tion, the Attorney 
General shall serve upon the applwant or regu;trant an order to 
show cause as to why the registration should not be denied, re
voked or suspended. The order to show ca~e shall conta,in a 
statement of the basis thereof and shall cal/~ upon the al?plzcar'-t 
or registrant to appear before th~ Attorney GenerCf'l, or hu; des~g
nee, at a time and place stated ~n the order, but ~n no event less 
than thirty days after the date of rece~pt of the order. Proceed
ings to deny, revoke, or suspend shall be conducted pursuant to 
this section in accordance with subchapter II of chapter 5 of 
title 5 of the United States Code . .such proceeding shall be inde
pendent of, and not in lieu of, criminal prosecutions or o~her 
proceedings under this title or any other law of the Un~ted 
States. 

(5) The Attorney General may, in hif; dif;cre,tiOl\h suspend !lny 
registration simultaneously with the "tr:stl,tutwn of pr~ceedz,!-gs 
under this section in cases where he fl,nds that there u; an l,m
minent danger to ~the public health and safety. Such suspen:>ion 
shall continue in effect until the conclusion of such proceedmgs, 
including judicia.l review thereof, unless sooner wl,thdraw,n ~y 
the Attorney General or dissolved by a court of·competent Juru;-
~~~ . 

(6) The suspension or revocation of a registration under: thu; 
section shall operate to suspend or revoke any quota applwable 
under section 306 of the Controlled Substances Act. 

(7) In the event that the Attorney General suspends or revok~s 
a registration granted under this section, all controlled sub
stances owned or possessed by the registrant pursuant to such 
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registration at the time of suspension or the effective date of the 
revocation order, as the case may be, may, in the discretion of 
the Attorney General, be placed under seal. No disposition may 
be made of any controlled substances under seal until the time 
for taking an appeal has elapsed or until all appeals have been 
concluded, except that a court, upon application therefor, may 
at any time order the sale of perishable controlled substances. 
Any such order shall require the deposit of the proceeds of the 
sale with the court. Upon a revocation order becoming final, all 
such controlled substances (or proceeds of the sale thereof which 
have been deposited with the court) shall be forfeited to the 
United States; and the Attorney General shall dispose of such 
controlled substances in accordance with section 511(e) of the 
Controlled Substances Act. 

[(d)] (e) No registration shall be issued under this part for a 
period in excess of one year. Unless the regulations of the Attorney 
General otherwise provide, section 302(f), [304,] 305, and.. 307 shall 
apply to persons registered under this section to the &~"i~e extent 
such sections apply to persons registered under section 303. 

[(e)] (f) The Attorney General is authorized to promulgate rules 
and regulations and to charge reasonable fees relating to the regis
tration of importers and exporters of controlled substances under 
this section. 

[(f)] (g) Persons registered by the Attorney Gen,eral under this 
section to import or export controlled substances may import or 
expvrt (and, for the purpose of so importing or exporting, may pos
sess) such substances to the extent authorized by their registration 
and in conformity with the other provisions of this title and title II. 

[(g)] (h) A separate registration shall be requh:ed at each princi
pal place of business where the applicant imports or exports con
trolled substances. 

[(h) Except in emergency situations as described in section 
1002(a) (2) (A), prior to issuing a registration under this section to a 
bulk manufacture of a controlled substance in schedule I or II, and 
prior to issuing a regulation under section 1002(a) authorizing the 
importation of such a substance, the Attorney General shall give 
manufacturers holding registrations for the bulk manufacture of 
the substance aj; opportunity for a hearing.] 

(i) prior to u;suing a registration under section 1002(a)(2)(B), the 
Attorney G.eneral shatU give manufa.cturers holding registrations for 
the bulk manufacture of such controlled substance an opportunity 
to comment upon the adequac.) of existing competition among do
m.estic manufacturers. 

* * * * * * 

FJart A-Importation and Exportation 

* * * 
PROHIBITED ACTS .A.-~PENALTIES 

SEC. 1010. (a) Any person who-

* * * :I< 

* 

* 

* 

* 

* 
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scribe, except that if a nonnarcotic controlled substance in 
schedule III, IV, or V is also listed in schedule I or II of the 
Convention on Psychotropic Substances it shall be imported 
pursuant to such import permit requirements, prescribed by 
regulation of the Attorney General, as are required by the 
Convention.] 

(2) is imported pursuant to such notification, or declaration, 
or in the case of any nonnarcotic controlled substance in Sched
ule III, such import permit, notification or declaration, as the 
Attorney General may by regulation prescribe. 

EXPORTATION OF CONTROLLED SUBSTANCES 

SEC. 1003. (a) It shall be unlawful to export from the United 
States any narcotic drug in schedule I, II, III, or IV unless-

* * * * * * 
[(e) It shall be unlawful to export from the United States to any 

other country any nonnarcotic controlled substance in schedule III 
or IV or any controlled substance in schedule V unless-

[(1) there is furnished (before export) to the Attorney Gener
al documentary proof that importation is not contrary to the 
laws or regulations of the country of destination; 

[(2) a special controlled substance invoice, in triplicate, ac
companies the shipment setting forth such information as the 
Attorney General may prescribe to identify the parties to the 
shipment and the means of shipping; 

[(3) two additional copies of the invoice are forwarded to the 
Attorney General before the controlled substance is exported 
from the United States; and 

[(4) in any case when a nonnarcotic controlled substance in 
schedule III, IV, or V is also listed in schedule I or II of the 
Convention on Psychotropic Substances, it is exported pursu
ant to such export permit requirements, prescribed by regula
tion of the Attorney General, as are required by the Conven-' 
tion, instead of the invoice required by paragraphs (2) and (3) 
of this subsection.] 

(e) It shall be unlawful to export from the United States to any 
other country any nonnarcotic controlled substance in schedule III 
or IV or any controlled substances in schedule V unless-

(1) there is furnished (before export) to the Attorney General 
documentary proof that importation is not contrary to the laws 
or regulations of the country of destination for consumption for 
medical, scientific or other legitimate purposes; and 

(2) it is exported pursuant to such notification, or declaration, 
or in the case of any nonnarcotic controlled substance in sched
ule III, such import permit, notification or declaration, as the 
A ttorney General may by regulation prescribe. 

* * * * * * 

PERSONS REQUIRED TO REGISTER 

SEC. 1007. (a) No person may-
(1) import into the customs territory of the United States 

from any place outside thereof (but within the United States), 
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or import into the United States from any place outside there
of, any controlled substance, or 
. [(2) export from the United States any controlled substance 
In schedule I, II, III, or IV.] 

(2) export from the United States any controlled substance in 
schedule I, II, III, TV, or V unless there is in effect with re
spect to such p~rson a registration issu.ed by the Attorney Gen
era~ under sectIOn 1008, or unless such person is exempt from 
registration under subsection (b). 

REGISTRATION REQUIREMENTS 

~EC. 1008. [(a) The Attorney General shall register an applicant 
to Imp~rt or export a controlled substance in schedule I or II if he 
determInes t~at su?h registration is consistent with the public in
t~rest and ~th UnIted States ?bligations under international trea
ties,. conventIOns, or protocols In effect on the effective date of this 
~ectIOn. In determining the public interest, the factors enumerated 
In paragraph (1) through (6) of secti~n 303(a) sha~l be considered.] 

(a) The Attorney General shall regI,Ster an apphcant to import or 
export a controlled, su~stanc~ in schedule I or II if he determines 
tha~ slfch regu;tratwn 1,S cons1,Stent with the public interest and with 
Um,ted State~ obligations under in,ternational trr:aties, conventions, 
or .pr:otocols l,n effe,ct on the effectwe date of th1,S section. In deter
ml,nmg the pZfblw l,nterest, the following factors shall be considered: 

(1) mal,ntenance of effective co,!tr?ls agains.t the diversion of 
any co~trolled substances both wl,thl,n the Unr,ied States and in
ternatwnal commerce; 

(2) compliance with applicable State and local laws' 
(3/prior conviction record of the applicant under Federal and 

State laws relating to controlled substances' 
(4-) past experience in the handling of c~ntrolled substances' 

and ' 
(5) such ot~er factors as may be relevant to and consistent 

Wl,th th.e pub.hc health and safety. 
[(b) RegIst;ratIOn gr~nted under subsection (a) of this section 

shall no~ entltle a regIstrant to import or export controlled sub
sta~ces In schedule I or II other than those specified in the regis
tration.] 
. (b) Regis~ration granted under this section shall not entitle a reg-
1,Stra.n~ to. l,mport o.r export controlled substances other than those 
specl,fl,ed l,n the regI,Stration. 

[(c) The Attorney General shall register an applicant to import a 
controlled substa~ce in schedule III, IV, or V or to export a con
troll~d substance In schedule III or IV, unless he determines that 
the Issuance of s~cJ:1 registratio~ is inconsistent with the public in
~erest. In determInIng the publIc interest, the factors enumerated 
In paragraphs (1) through (6) of secti?n 303(d) sha~l be considered.] 

(c) The Attorney General shall regI,Ster an applwant to import Or 
to expor:t a controlled ~ubstance in schedules III, TV, or v.; unless he 
de,termmes thlft. the 1,Ssuance of such registration is inconsistent 
Wl,t~ the publw mterest. In determining the public interest, the fol
lowmg factors shall be considered: 



\ 

~~~~-~- -~ --~ 

628 

(1) maintenance of effective controls against the diversion of 
any controll~d substances; 

(2) compliance with applicable State a.nd local laws; 
(3) prior convict,ion record of the applwant under Federal and 

State laws relating to controlled substances; 
(4-) past experience in the handling of controlled substa,nces; 
(5) such other factors as may be relevant to and cons"tStent 

with the public health a":.<!- safety. . . 
(d) Actions to deny an appucq,tlOn (or reg"tStratlOn or to revoke or 

suspend a registration under th"tS sectlOn. .. . 
(1) The Attorney General may d~ny a.n applWQ.tlOn for. reg"tS

tration or revoke or suspend a reg"tStratlOn. undf!r sll;bsectl,o.n (a) 
if he is unable to determine that such reg"tStra~~on "tS cons"tSt~nt 
with the public interest {as defined iT}- subsec,tlOn (a)) a,!d w~th 
the United States obligations under ~nternq,tlOnal treat~~s, con
ventions, or protocols in effect on the effectwe c?ate. of th"tS pa~t. 

(2) The Attorney General ma)' d,eny a,n appizcatlOn for. reg"tS
tration or revoke or suspend a .reg"tS~ratu?n. under. subsect~on (c), 
if he determines that sZfch re,g"tStratwn."tS ~ncons"tSteTl:t w~th .the 
public interest {as defmed ~n subsectlOn (cP or w~th . Un~ted 
States obligations under interr:ational trea~~es, con.ventlOns, or 
protocols in effect on the effectwe c!a~e of th"tS part .. 

(3) The Attorney General may izm~t the revocatlOn or suspen
sion of a registration to the particular controlled su~stance, or 
substances, with respect to which grounds for revocatlOn or sus-
pension exist.. .. 

(.4) Before taking actlOn pursuan,t to tku:; se~tlOn, the Attorney 
General shall serve upon the q,ppizc,ant or reg"tStrant an o~'der to 
show cause as to why the reg"tStratlOn should not be den~ed~ re
voked or suspended. The order to show cause shall conta.~n a 
statement of the basis thereof and shall call upon the al?pl~ca!Lt 
or registrant to appear before th~ Attorney Generq,l, or h"tS des~g
nee, at a time and place stated m the order, but ~n no event less 
than thirty days after the date of rece~pt of the order. Proceed
ings to deny, revoke, or suspend shall be conducted pursuant to 
this section in accordance with subchapter I~ of chapter. 5 of 
title 5 of' the United States Code. Such proceed~ng s,hall be mde
pendent of, and not in lieu of, criminal prosecutlOns or o~her 
proceedings under this title or any other law of the Un~ted 
States. . d 

(5) The Attorney General ml!y, in hi? di?cre,tlO~, suspen ~ny 
registration simultaneously w~th the ~r:st~tutlOn of pro.ceed~,!gs 
under this section, in cases wherf} he fmds that there "tS an ~.m
minent danger to the public health and ~afety. Such suspe~lOn 
shall continue in effect until the conclUSlOn of such proceedmgs, 
including judicial review thereof, unless sooner w~thdraw..n ~y 
the Attorney General or dissolved by a court of competent jur"tS-
diction. . . d h . 

(6) The suspension or revocation of a reg"tStratlOn un e~ t "tS 
section shall operate to suspend or revoke any quota appbcable 
under section 306 of the Controlled Substances Act. 

(7) In the event that the Attorney General suspends or revokes 
a registration granted under this section, all controlled sub
stances owned or possessed by the registrant pursuant to such 
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registral;ion at the time of suspension or the effective date of the 
revocation order, as the case may be, may, in the discretion of 
the A ttorney General, be placed under seal. No disposition may 
be made of any controlled substances under seal until the time 
for taking an appeal has elapsed or until all appeals have been 
concluded, except that a court, upon application therefor, may 
at any time order the sale of perishable controlled substances. 
Any such order shall require the deposit of the proceeds of the 
sale with the court. Upon a revocation order becoming final, all 
such controlled substances (or proceeds of the sale thereof which 
have been deposited with the court) shall be forfeited to the 
United States; and the Attorney General shall dispose of such 
controlled substances in accordance with section 511{e) of the 
Controlled Substances Act. 

[(d)] (e) No registration shall be issued under this part for a 
period in excess of one year. Unless the regulations of the Attorney 
General otherwise provide, section 302(£), [304,] 305, and 307 shall 
apply to persons registered under this section to the same extent 
such sections apply to persons registered under section 303. 

[(e)] (f) The Attorney General is authorized to promulgate rules 
and regulations and to charge reasonable fees :relating to the regis
tration of importers and exporters of controlled substances under 
this section. 

[(£)] (g) Persons registered by the Attorney General under this 
section to import or export controlled substances may import or 
export (and, for the purpose of so importing or exporting, may pos
sess) such substances to the extent authorized by their registration 
and in conformity with the other provisions of this title and title II. 

[(g)] (h) A separate registration shall be requfr:ed at each princi
pal place of business where the applicant impOl·ts or exports con
trolled substances. 

[(h) Except in emergency situations as described in section 
1002(a) (2) (A), prior to issuing a registration under this section to a 
bulk manufacture of a controlled substance in schedule I or II, and 
prior to issuing a regulation under section 1002(a) authorizing the 
importation of such a substance, the Attorney General shall give 
manufacturers holding registrations for the bulk manufacture of 
the substance an opportunity for a hearing.] 

(i) prior to issuing a registration under section 1002{a)(2)(B), the 
A ttorney General shall give manufacturers holding registrations for 
the bulk manufacture of such controlled substance an opportunity 
to comment upon the adequacy of existing competition among do
mestic manufacturers. 

* * * * * * 
Part A-Importation and Exportation 

* * * * * 
PROHIBITED ACTS A-PENALTIES 

SEC. 1010. (a) Any person who-

* * * * * 

* 

* 

* 

* 

* 
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(b) (1) In the case of violation under subsection (a) of this section 
involving-

(A) 100 grams or more of a mixture or substance containing a 
detectable amount of a narcotic drug in schedule I or II other 
than a narcotic drug consisting of-

(i) coca leaves; 
(ii) a compound, manufacture, salt, derivative, or prepa

ration of coca leaves; or 
(iii) a substance chemically identical thereto; 

(B) a kilogram or more of any other narcotic drug in schedule 
lor II; 

(C) 500 grams or more of phencyclidine (PCP); 
(D) 5 grams or more of lysergic acid diethylamide (LSD); 

the person committing such violation shall be imprisoned for not 
more than twenty years, or fined not more than $250,000, or both. 

[(1)] (2) In the case of a violation under subsection (a) of this 
section with respect to a [narcotic drug in schedule I or II, the 
person committing such violation shall] controlled substance in 
schedule I or II, the person committing such violation shall, except 
as provided in paragraphs (1) and (3), be imprisoned not more than 
fifteen years, or fined not nlOre than [$25,000] $125,000, or both. 
If a sentence under this paragraph provides for imprisonment, the 
sentence shall include a special parole term of not less than three 
years in addition of such term of imprisonment. 

[(2)] (3) In the case of a violation under subsection (a) of this 
section with respect to [a. controlled substance other than a nar
cotic drug in schedule I or II, the person committing such violation 
shall] less than 50 kilograms.pf marihuana, less than 10 kilograms 
of hashish, less than one kilogram of hashish oil, or any quantity of 
a controlled substance in schedule III, I~ or ~ the person commit
ting such violation shall, except as provided in paragraph (4) be im
prisoned not more than five years, or be fined not more than 
[$15,000] $50,000, or both. If a sentence under this paragraph pro
vides for imprisonment, the sentence ·shall, in addition to such 
term of imprisonment, include (A) a special parole term of not less 
than two years if such controlled substance is in schedule I, II, III, 
or (B) a special parole term of not less than one year if such con
trolled substance is in schedule IV. 

* * * * * * * 
SECOND OR SUBSEQUENT OFFENSES 

SEC. 1012. (a) Any person convicted of any offense under this part 
is, if the offense is a second or subsequent offense, punishable by a 
term of imprisonment twice that otherwise authorh'.ed, by twice the 
fine otherwise authorized, or by both. If the conviction is for an of
fense punishable under section 1010(b), and if it is the offender's 
second or subsequent offense, the court shall impose, in addition to 
any term of imprisonment and fine, twice the special parole term 
otherwise authorized. 

(b) For purposes of this section, a person shall be considered con
victed of a second or subsequent offense if, prior to the commission 
of such offense, one or more prior convictions of him for a felony 
under any provision of this title or title II or other law of [the 
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Un}ted States] Cf State, the United States, or a foreign country re
ldating hto narcotic drugs, marihuana, or depressant or stimulant 

rugs, ave become final. 
(c) Section 411 shall apply with respect to any proceeding to sen

tence a person under this section. 

* * '" * * * * 
CHANGES IN EXISTING LAW MADE BY TITLE VI OF S. 1762 

OMNIBUS CRIME CONTROL AND SAFE STREETS ACT OF 1968 

f
SEC. ~. Title I of the Omnibus Crime Control and Safe Streets Act 

o 1968 IS amended to read as follows: 

["TITLE I-JUSTICE SYSTEM IMPROVEMENT 

["TABLE OF CONTENTS 
["Declaration and purpose. 

["PART A-LAW ENFORCEMENT ASSISTANCE ADMINISTRATION 

[[;;SSec. 110021. Est~blishment of Law Enforcement Assistance Administration 
II ec. . Duties and functions of Administrator. . 

[ Sec. 103. Office of Community Anti-Crime Programs. 

["PART B-NATIONAL INSTITUTE OF JUSTlCE 
[;;Sec. 201. Natio~al Institute <;,f Justice. 
["Sec. 202. Establ~hment, duties, and functions. 
["Sec. 203. Aut~lOrIty for. 100 per centum grants. 
[ Sec. 204. NatlOnal Institute of Justice Advisory Board. 

["PART C-BUREAU OF JUSTICE STATISTICS 
[;;Sec. 301. Bureal;! of Justice Statistics. 
[ Sec. 302. EstablIshment, duties and functions 
[;;Sec.303. Authority for 100 per'centum grants: 
[ Sec. 304. Bureau of Justice Statistics Advisory Board 
["Sec. 305. Use of data. . 

["PART D-FORMULA GRANTS 
["Sec. 401. Description of program. 
["Sec. 402. Eligibility. 

-["Sec. 403. Applications. 
["Sec. 404. Review of applications. 
[/Sec. 405. Allocation and distribution of funds. 

["PART E-NA'l'IONAL PRIORITY GRANTS 
["Sec. 501. Purpose. 
[[;;~ec. ~g~. Ppercentage of ap~ropri!ltion f~r national priority grant program. 

[ "Sec. . roc~du~e for de~lgnatmg natlOnal priority programs. 
ec. 504. ApplIcation reqUirements. 

["Sec. 505. Criteria for award. 

["PART F-DISCRETIONARY GRANTS 
["Sec. 601. Purpose. 

[[;;~ec. 660023' pPercentage of appropriation for discretionary grant program 

[ IlSec. . roc~du~e for es~blishing discretionary programs. . 
ec. 604. ApphcatlOn reqUirements 

[;;Sec. 605. Criteria for award. . 
[ Sec. 606. Period for award. 

["PART G-TRAINING AND MANPOWER DEVELOPMENT 
["Sec. 701. Purpose. "-
["Sec. 702. Training of prosecuting attorneys. 

------~- - --
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[IISec 703 Training State and local criminal justice personnel. 
[IISeC: 704: FBI training of State and local criminal justice personnel. 
[IISec. 705. Criminal justice education program. 

[IIPART H-ADMINISTRATIVE PROVISIONS 

---------

[IISec. 801. Establishment of Office of Justice Assistance, ~esearch, and Statistics. 
["Sec. 802. Consultation; establishme11:t of rules 8:lld ~egulatIo1is. 
["Sec. 803. Notice and hearing on demal or termmatlOn of grant. 
["Sec. 804. Finality of determinations. 
["Sec. 805. Appellate court review. 
["Sec. 806. Delegation of functions. 
["Sec. 807. Subpena power; authority to hold hearings.. . 
["Sec. 808. Compensation of Director of Office of Justice Asslstance, Research, and 

Statistics. 
[IISec. 809. Compensation of other Federal officers. 
["Sec. 810. Employment of hearing officers. 
["Sec. 811. Authority to use available services. . 
["Sec. 812. Consultation with other Federal, State, and local OffiCIalS. 
[IISec. 813. Reimbursement authority. . . 
["Sec. 814. Services of experts and consultants; adVlSory commlttees... . . 
["Sec~ 815. Prohi~ition of Federal control over State and local crImmal Justice 

agencles. 
[IISec. 816. Report to President and Congress. 
[IISee.817. Recordkeeping requirement. 
[IISec. 818. Confidentiality of information. . 
[IISec. 819. Authority to accept voluntary servIces. 
["Sec. 820. Administration of juvenile delinquency programs. 
[IISec. 821. Prohibition on land acquisitio~. 
[IISeC. 822. Prohibition on use of CIA servIces. 
["Sec. 823. Indian liability waiver. 
["Sec. 824. District of Columbia matching fund source. 
[IISec. 825. Limitation on civil justice matt~rs. 
[IISee. 826. Reimbursement for unused eqUIpment. 
["Sec. 827. Prison industry enhancement. 

["PART I-DEFINITIONS 

["Sec. 901. Defmitions. 

["PART J-FuNDTNG 

["Sec. 1001. Authorization of-appropriations. 
[IISec. 1002. Maintenance of effort. . . 
[IISeC. 1003. Authorization of appropriations for Office of AntI-Cnme Programs. 

["PART K-CRIMINAL PENALTIES 

[IISec. 1101. l\fisuse of Federal assistance. 
[IISec. 1102. Falsification or concealment of facts. . 
["Sec. 1103. Conspiracy to commit offense against Umted States. 

[IIPART L-PuBLIe SAFETY OFFICERS' DEATH BENEFITS 

["Sec. 1201. Payments. 
~ [IISec. 1202. Limitations. 
[IISeC. 1203. Definitions. 
[IISec. 1204. Administrative provisions. 

[IIPART M-TRANSITION-EFFECTIVE DATE-REPEALER 

[IISec. 1301. Continuation of rules, authorities, and proceedings.] 

["DECLARATION AND PURPOSE 

["The Congress finds and declares that the high incidence of 
crime in the United States is detrimental to the general welfare of 
the Nation and its citizens, and that criminal justice effor~s must 
be better coordinated, intensified, and made more effectIve and 
equitable at all levels of government; 
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["Congress further finds that juvenile delinquency constitutes a 
growing threat to the national welfare requiring immediate and 
comprehensive action by the Federal Government to reduce and 
prevent delinquency by developing and implementing effective pro
grams to improve the quality of juvenile justice in the United 
States. 

["Congress further finds that there is an urgent need to encour
age basic and applied research, to gather and disseminate accurate 
and comprehensive justice statistics, and to evaluate methods of 
preventing and reducing crime. 

["Congress further finds that although crime is essentially a 
local problem that must be dealt with by State and local govern
ments, the financial and technical resources of the Federal Govern
ment should be made available to support such State and local ef
forts. 

["Congress further finds that the future welfare of the Nation 
and the well-being of its citizens depend on the establishment and 
maintenance of viable and effe'Jtive justice systems which require: 
(1) systematic and sustained action by Federal, State, and local gov
ernments; (2) greater continuity in the scope and level of Federal 
assistance; and (3) continuing efforts at all levels of government to 
streamline programs and upgrade the functioning of agAncies re
sponsible for planning, implementing and evaluating efforts to im
prove justice systems. 

["It is therefore the declared policy of the Congress to aid State 
and local governments in strengthening and improving their sys
tems of criminal justice by providing financial and technical assist.. 
ance 'with maximum certainty and minimum delay. It is the pur
pose of this title to (1) authorize funds for the benefit of States and 
units of local government to be used to strengthen their criminal 
justice system; (2) develop and fund new methods and programs to 
enhance the effectiveness of criminal justice agencies; (3) support 
the development of city, county, and statewide priorities and pro
grams to meet the problems confronting the jnstice system; (4) 
reduce court congestion and trial delay; (5) support community an
ticrime efforts; (6) improve and modernize the correctional system; 
(7) encourage the undertaking of innovative projects of recognized 
importance and effectiveness; (8) encourage the development of 
basic and applied research directed toward the iInprovement of 
civil and criminal justice systems and new methods for the preven
tion and reduction of crime and the detection, apprehension, and 
rehabilitation of criminals; (9) encourage the collf:ction. and analy
sis of statistical information concerning crime, juvenile delinquen
cy, civil disputes, and the operation of justice systems; and (10) sup
port manpower development and training efforts. It is further the 
policy of the Congress that the Federal assistance made available 
under this title not be utilized to reduce the amount of State and 
local financial support for criminal justice activities below the level 
of such support prior to the availability of such assistance. 
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section may be used principally to seek technical assistance or 
a grant under this title; . 

["(4) to conduct training of commUJ?-ity groups In the man
agement of grants and such other s~lls as the Office. deter
mines are necessary to enha~ce th~ Involveme~t of neI~hbor
hoods and citizens in communIty crIme prevention and dIspute 
-resolution projects; and .. 

["(5) to carry out projects determined. to b~ lIkely to all:vI~ 
ate the community's crime problems as Identified through IJhe 
process set f?rth in this subse,ction.. . . 

["(c) In carrYing out the functIon~ ?nder thIS par~ th~ AdminIs
b'ator shall make appropriate proVisIons for coordInatIOn. among 
neighborhoods and for consultation with locally elected officIals. 

["PART B-NATIONAL INSTITUTE OF JUSTICE 

["NATIONAL INSTITUTE OF JUSTICE 

["SEC. 201. It is the purpose of this part to establish a National 
Institute of Justice, which shall provide for and encourage research 
and demonstration efforts for the purpose of- .... 

["(1) improving Federal, State, and local crImInal Justice 
systems and rel~ted aspects of the ~ivil justice system; 

["(2) preventing and reducIng crImes; . . 
["(3) insuring citizen access to approprIate dIspute-resolu-

tion forums; . 
["(4) improving efforts to detect, investigate, prosecute, and 

otherwise combat and prevent white-collar crime and public 
corruption; and . 

["(5) identifying programs of proven effectiveness~ programs 
having a record of proven success, or p~o~ams WhICh <?ff~r a 
high probability of improving the functIOnIng of the crImInal 
justice system. 

The Institute shall have authority to engage in and encour~ge. re
search and development to improve and .s~re.ngt~en the crimmal 
justice system and related aspects of the CIVIl Justice system and to 
disseminate the results of such e~orts to. Fe?~ral, State,. and loc.al 
governments, to develop alternatIves to JUdICIal resolution of dI~
putes, to evaluate the effectivenes!:l of programs funde~ under t~llS 
title to develop new or improved approaches and technIque~, to I~
pro~e and strengthen the administration o.f j~stice, B:1ld to Identify 
programs or projects carried out under this title whIch have dem
onstrated success in improving the ql,laJity of justice systems and 
which offer the likelihood of success if contin~ed or repea~ed. I~ 
carrying out the provisions of this part, the InstItut~ sh::ul give prI
mary emphasis to the problems of State and local J'fstICe syste~s 
and shall insure that there is a balance between basIC and applIed 
research. 

["ESTABLISHMENT, DUTIES, AND FUNCTIONS 

["SEC. 202. (a) There is estab~ished within the Department of 
Justice, under the general authorIty of the Attorney .Gen~ral, a Na
tional Institute of Justice (hereinafter referred to In this part as 
the 'Institute'). 
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["(b) ~he Institute sh~ll be headed by a Director appointed by 
the P~esident, by and With the a.dvice and consent of the Senate. 
Th'9 DIrector shall have had experience in justice research. The Di
rector shall have final authority over all grants, cooperative agree
ments, and .contracts awarded by the Institute. The Director shall 
not engage In any ~ther employment than that of serving as Direc
tor; nor shall t~e J?Irector hold any office in, or act in any capacity 
for, any organIzatIOn, agency, or institution with which the Insti
tute, makes any contract or other arrangement under this title 

[o'(c) The Institute is authorized to- . _r:U) mak;e grants .to, or en.ter i~to .cooperative ~greement or 
c~:)fltLac~s WIth, pu?h~. agenCIe~, l?~tItutIOns of hIgher educa
tion, prIvat~ organlza"lOns, or IndIViduals to conduct research 
demo?stra~IOns,. or special projects pertaining to the purpose~ 
des.cr~bed. In thIS part, ~ld provide technical assistance and 
traInIng In support of tests, demonstrations, and special proj-
ects; . 

["(2) conduct or authorize multiyear and short-term re
s~arch and ~~velopmeDt concerning the criminal and civil jus
tICe systems In an effort--

["(A) to i~entif~ alternative programs for achieving 
syste!ll ~oals, IncludIng programs authorized by section 103 
of thIS title; 

["(B) to provide more accurate information on the 
causes and correlates of crime' 
. ["(e) to analyze t.he correl~tes of crime and juvenile de- ' 

hnquency and prOVide more accurate information on the 
cau~~s and ~orrelates of crim~ a~d juvenile delinquency; 

[ (D) to Improve the functIOnmg of the criminal justice 
system; 

[':(E) to d~velop new meth<:>ds for the prevention and re
ductIOn of crIme, the preventIOn and reduction of parental 
k!~naping, inclu?ing the development of programs to fa
CilItate cooperation among the States and units of local 
governmeJ?-t! the dete,ction and apprehension of criminals, 
the ~xped~tIOus,. effiCIent, and fair disposition of criminal 
and Juyen~e delInq?ency cases, the improvement of police 
and mInorIty relatIOns, the conduct of research into the 
problems of victims and wit?esses of crime, the feasibility 
a~d .cons~qu~nces <?f. alloWI~g victims to participate in 
crI.~Inal Justice .deCIsIOnmaking, the feasibility and desir
abIlIty of ad.op~ID;g proc~~ure~ a~d programs which in
crease the VIctIm ~ p~rtICIpatIon In the criminal justice 
p~o~e~s, t.he reductIOn In the need to seek court resolution 
Of CIvIl ~I~~utes, and th~ development of adequate correc
tions faCilItIes and effective programs of correction' and 

["(F) to develop programs and projects to imp~ove and 
~xpand the cap~cit~ of States and units of local govern
ment and combInatIOns of .such units, to detect, investi
gate, pr~secute, and otherWise combat and prevent white
collar cr~me and public corruption, to improve and expand 

- co~peratIOn among the Federal Government, States, and 
U~It~ of l?ca~ government in order to enhance the overall 
crImInal JustIce system response to white-collar crime and 
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public corruption, and to foster the creation and imple
mentation of a comprehensive national strategy to prevent 
and combat white-collar crime and public corruption. 

In carrying out the provisions of this subsection, the Institute 
may request the assistance of both public and. private research 
agencies; 

["(3) evaluate the effectiveness of projects or programs car
ried out under this part; 

["(4) evaluate, where the Institute deems appropriate, t~e 
programs and projects cal'ried out under othe~ parts C!f ~hIS 
title to determine their impact upon the qualIty of crImInal 
and civil justice systems and the extent to .,,:hich th~y h:ave 
met or failed to meet the purposes and polIcIes of this tItle, 
and disseminate such information to State agencies and, upon 
request, to units of local government and other public and pri
vate organizations and individuals; 

["(5) make recommendations for action which can be taken 
by Federal, State, and local governments and by P!iv.ate per
sons and organizations to improve and strengthen crImInal and 
civil justice systems; . ... . 

["(6) provide research fello:v~hIps and clI.nlCal mternships 
and carry out programs of traming and speCIal workshops for 
the presentation and dissemination of information resulting 
from research, demonstrations, and special projects including 
those authorized by this part; _ 

["(7) collect and disseminate. informa~ion obt~ine~ by. th~ In
stitute or other Federal agencIes, public agencIes, InstItutIOns 
of higher education, and private organizations relating to the 
purposes of this part; 

["(8) serve as a national and international clearinghouse for 
the exchange of information with respect to the purposes of 
this part; 

[U(9) submit a biennial report to ~he President and CC!ngr~ss 
on the state of justice research. ThIS report shall descrIbe SIg
nificant achievements and identify areas needing further 
study. Other Federal agencies involved in justice research shall 
assist, upon request, in the preparation of this report; 

["(10) after consultation with appropriate agencies and offi
cials of States and units of local government, make recommen
dations for the designation of programs or projects which will 
be effective in improving the functioning of the criminal jus
tice system, for funding as national priority grants under part 
E and discretionary grants under part F; and 

["(11) encourage, assist, and serve in a consulting capacity 
to Federal, State, and local justice system agencies in the de
velopment, maintenance, and coordination of criminal and civil 
justice programs and services. 

["(d) To insure tl?-at all criminal and ciyil justi~e resear~h is car
ried out in a coordInated manner, the DIrector IS authorIZed to-

["(1) utilize, with their consent, the services, equipment, 
personnel, information, .and fac.ilities of oth~~ Fed.eral, Sb~.te, 
local, and private agencIes and InstrumentalItIes WIth or With
out reimbursement therefor; 
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. ["(2) confer with and avail itself of the cooperation, services, 
records, and facilities of State or of municipal or other local 
agencies; 

["(3) request such information, data, and reports from any 
Federal agency as may be required to carry out the purposes of 
this section, and the agencies shall provide such information to 
the Institute as required to carry out the purposes of this part; 

["(4) seek the cooperation of the judicial branches of Federal 
and State Government in coordinating civil and criminal jus
tice research and development; and 

["(5) exercise the powers and functions set out in part H. 

["AUTHORITY FOR 100 PER CENTUM GRANTS 

[":::i1~c. 203. A grant authorized under this part may be up to 100 
per centum of the total cost of each project for which such grant is 
made. The Institute shall require, whenever feasible, as a condition 
of approval of a grant under this part, that the recipient contribute 
money, facilities, or services to carry out the purposes for which 
the grant is sought. 

["NATIONAL INSTITUTE OF JUSTICE ADVISOR~ BOARD 

["SEC. 204. (a) 'I'here is hereby established a National Institute 
of Justice Advisory Board (hereinafter in this section referred to as 
the 'Board'). The Board shall consist of tw~nty-one members who 
shall be appointed by the President. The members shall represent 
the public interest and should be experienced in the criminal or 
civil justice systems, including, representatives of States and units 
of local government, representatives of police, prosecutors, defense 
attorneys, courts, corrections, experts in the area of victim and wit
ness assistance and other components of the justice system at all 
levels of government, representatives of professional organizations, 
representatives of the academic and research community, members 
of the business community, officials of neighborhood and communi
ty organizations, and the general pUblic. A majority of the mem
bers of the Board, including the Chairman and Vice Chairrnan, 
shall not be full-time employees of Federal, State, or local govern
ments. The Board, by majority vote, shall elect from among its 
members a Chairman and Vice Chairman. The Vice Chairman is 
authorized to sit and act in the place of the Chairman in the ab
sence of the Chairman. The Director shall also be a nonvoting 
member of the Board and shall not serve as Chairman or Vice 
Chairman. Vacancies in the membership of the Board shall not 
affect the power of the remaining members to execute the func
tions of the Board and shall be filled in the same manner as in the 
case of the original appointment. The Chairmatl shall be provided 
by the Institute with. a.t least one full-time stafL·.;assistant to assist 
the Board. The Admmistrator of the Law Enfordement Assistance 
Administration, the Administrator of the Office of Juvenile Justice 
and Delinquency Prevention, and the Director of the Bureau of 
Justice Statistics shall serve as nonvoting ex officio members of the 
Board and shall be ineligible to serve as Chairman or Vice Chair
man. Except as otherwise provided herein, no more" than one addi-

\\ 
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tional full-time Federal officer or employee shaH serve as a 
member of the Board. 

["(b) The Board, after appropriate consultation 1,vith representa
tives of State and local governments, may make sueh rules respect
ing its organization and procedures as it deems nl,~cessary, except 
that no recommendation shall be reported from the Board unlem:; 3-

majority of the Board assents. 
["(c) The term of office of each meInber of the Board appointed 

under subsection (a) shall be three years except the first composi
tion of the Board which shall have one-third of these members ap
pointed to one-year terms, one-third to two-year terms, and one
third to three-year terms; and any such member appointed to fill a 
vacancy occurring prior to the expiration of the term for ~hi~h his 
or her predecessor was appointed shall be appointed for the re
mainder of such rernl. Such members shall be appointed within 
ninety days after the date of enactment of the Justice System Im
provement Act of 1979. The members of the Board appointed under 
subsection (a) shall receive compensation for each day engaged in 
the actual performance of duties vested in the Board at rates of 
pay not in excess of the daily equivalent of the highest rate of basic 
pay then payable in the General Schedule of section 5332(a) of title 
5, United States Code, and in addition shall be reimbursed for 
travel, subsistence, and other necessary expenses. No voting 
member shall serve for more than two consecutive terms. 

["(d) The -Board shall-
["(1) recommend the policies and priorities of the Institute; 
["(2) create, where necessary, formal peer review procedures 

over selected categories of grants, cooperative agreements, and 
contracts; . 

["(3) recommend to the President at least three candidates 
for the position of Director of the Institute in the event of a 
vacancy; and 

["(4) undertake such additional related tasks as the Board 
may deem necessary. 

["(e) In addition to the powers and duties set forth elsewhere in 
this title, the Director shall exercise such powers and duties of the 
Board as may be delegated to the Director by the Board. 

["P A.RT C-BUREAU OF JUSTICE STATISTICS 

["BUREAU OF JUSTICE STATISTICS 

[USEC. 301. It is the purpose of this part to provide for and en- . 
courage the collection and analysis of statistical information con
cerning crime (including white-collar crime and public corruption), 
juvenile delinquency, and the operation of the criminal justice 
system and related aspects of the civil justice system and to sup
port the development of information and statistical systems at the 
Federal, State, and local levels to improve the efforts of these 
levels of ,government to measure - and understand the levels of 
crime (including crimes against the elderly, white-collar crime, and 
public corruption), juvenile delinquency, and the operation of the 
criminal justice system and related aspects of the civil justice 
system. The Bureau shall utilize to the maximum extent feasible 
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State governmental organizations and facilities responsible for the 
collection and analysis of criminal justice data and statistics. In 
carrying out ~he provisions of this part, the Bureau shall give pri
mary emphaSIS to the problems of State and local justice systems. 

["ESTABLISHMENT, DUTIES, AND FUNC'fIONS 

["SEC. 302. (a) There is established within the Department of 
Justice, under the general authority of the Attorney General a 
Bureau of Justice Statistics (hereinafter referred to in this part' as 
'Bureau'). 

["(b) The Bureau shall be headed by a Director appointed by the 
President, by and with the advice and consent of the Senate. The 
Director shall have had experience in statistical programs. The Di
rector shall have final authority for all grants, cooperative agree
ments, and contracts awarded by the Bureau. The Director shall 
not engage in any ~ther employment than that of serving as Direc
tor; nor shall the DIrector hold any office in, or act in any capacity 
for, any organization, agency, or institution with which the Bureau 
makes any contract or other arrangement under this Act. 

["(c) The Bureau is authorized to-
["(1) make grants to, or enter into cooperative agreements 

or contracts with public agencies, institutions of higher educa
tion, private. organizations, or private individuals for purposes 
relate? to thI~ part; grants shall be made subject to continuing 
complIance WIth standards for gathering justice statistics set 
forth in rules and regulations promulgated by the Director; 

["(2) collect and analyze information concerning criminal 
victimization, including crimes against the elderly and civil 
disputes; , 

["(3) collect and analyze data that will serve as a continuous 
and comparable national social indication of the prevalence, in
cidence, rates, extent, distribution, and attributes of crhne ju
venile delinquency, civil disputes, and other statistical factors 
related to criI?-e, civil disputes, and juvenile delinquency, in 
support of natIOnal, state, and local justice policy and decision
making; 

["(4) collect and analyze statistical information, concerning 
the operations of the criminal justice system at the Federal 
State, and local levels; , 

["(5) collect and analyze statistical information concerning 
the prevalence, incidence, rates, extent, distribution, and attri
butes of crime, and juvenile delinquency, at the Federal, State, 
and local levels; 

. ["(6) ~nalyze the correlates of crime, civil disputes and juve
nIle delInquency, by the use of statistical information about 
crimInal and civil justice systems at the Federal, State, and 
local levels, and about the extent, distribution and attributes of 
crime, and juvenile delinquency, in the Nation and at the Fed
eral, State, and local levels; 

["(7) compile, collate, analyze, publish, and disseminate uni
f?rm national statistics concerning all aspect of criminal jus
tice and related aspects of civil justice, crime, including crimes 
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against the elderly, juvenile delinquency, criminal offenders, 
juvenile delinquents, and civil disputes in the various States; 

["(8) recommend. na~~onal stand:;tr?s for )us~ice sta~is~ics and 
for insuring the relIabIlIty and valIdIty of JustIce statIstIcs sup
plied pursuant to this title; 

["(9) maintain liaison with the judicial branches of the Fed
eral and State Governments in matters relating to justice sta
tistics, and cooperate with the judicial branch in assuring as 
much uniformity as feasible in statistical systems of the execu
tive and judicial branches; 

["(10) provide information to the President, the Congress, 
the judiciary, State and local governments, and the general 
public on justice statistics; 

["(11) establish or assist in the esta~lishment of a system .to 
provide State and local goverJ?-ments wIth .acce~s to Federal. In
formational resources useful In the plannIng, ImplementatIOn, 
and evaluation of programs under this Act; 

["(12) conduct or support research relating to methods of 
gathering or analyzing justice statistics; 

["(13) provide fmancial and technical B:Ssistance to .the 
States and units of local government relatIng to collectIOn, 
analysis, or dissemination of justice statistics; 

["(14) maintain liaison wi~h State an~ lo~al ~overnI?e~ts 
and governments of other natIOns concernIng JustIce statIstIcs; 

["(15) cooperate in and participate with national and inter
national organizations in the development of uniform justice 
statistics; . 

["(16) insure conformance with security and privacy regula-
tions issued pursuant to section 818; and . 

["(17) exercise the powers and functions set out in part H. 
["(d) To insure that all justice statistical collection, analys~s, and 

dissemination is carried out in a coordinated manner, the DIrector 
is authorized to-

["(1) utilize, with their consent, the services, equipment, 
records personnel, information, and facilities of other Federal, 
State, l~cal, and private agencies and instrumentalities with or 
without reimbursernent therefor; 

["(2) confer and cooperate with State, municipal, and other 
local agencies; 

["(3) request such information, data, and reports from any 
Federal agency as may be required to carry out the purposes of 
this title; and 

["(4) seek the cooperation of the judicial branch of the F~d
eral Government in gathering data from cr~inal justice 
records. 

["(e) Federal agencies requested to furnish information, data, or 
reports pursuant to subsection (d)(3) shall provide such information 
to the Bureau as is required to carry out the purposes of this sec
tion. 

["(t) In recommending standards for gathering justice stati~tics 
under this ,section, the Director shall consult with representatIves 
of State and local government, including, where appropriate, repre
sentatives of the judiciary. 
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["AUTHORITY FOR 100 PER CENTUM GRANTS 

["SEC. 303. A grant authorized under this part may be up to 100 
per centum of the total cost of each project for which such grant is 
made. The Bureau shall require, whenever feasible as a condition 
of approval of a grant under this part, that the recipient contribute 
money, facilities, or services to carry out the purposes for which 
the grant is sought. 

["BUREAU OF JUSTICE STATISTICS ADVISORY BOARD 

["SEC. 304. (a) There is hereby established a Bureau of Justice 
Statistics Advisory Board (hereinafter referred to in this section as 
the tBoard'). The Board shall consist of twenty-one members who 
shall be appointed by the Attorney General. The members should 
include representatives of States and units of local government, 
representatives of police, prosecutors, defense attorneys, courts, 
corrections, experts in the area of victim and witness assistance, 
and other components of the justice system at all levels of govern
ment, representatives of professional organizations, members of the 
academic, research, and statistics community, officials of neighbor
hood and community organizations, members of the business com
munity, and the general public. The Board, by majority vote, shall 
elect from among its members a Chairman and Vice Chairman. 
The Vice Chairman is authorized to sit and act in the place of the 
Chairman in the absence of the Chairman. The Director shall also 
be a non-voting member of the Board and shall not serve as Chair
man or Vice Chairman. Vacancies in the membership of the Board 
shall not affect the power of the remaining members to execute the 
functions of the Board and shall be filled in the same manner as in 
the case of the original appointment. The Chairman shall be pro
vided by the Bureau with at least one full-time staff assistant to 
assist the Board. The Administrator of the Law Enforcement As
sistance Administration, the Administrator of the Office of Juve
nile Justice and Delinquency Prevention, the Director of the Na
tional Institute of Justice, and the Director of the Bureau of Jus
tice Statistics shall serve as non-voting ex officio members of the 
Board but shall be ineligible to serve as Chairman or Vice Chair
man. Except as otherwise prQvided herein, no more than one addi
tional full-time Federal officer or employee shall serve as a 
member of the Board. 

[tt(b) The Board, after appropriate consultation with representa
tives of State and local governments, may make such rules respect
ing its organization and procedures as it deems necessary, except 
that no recommendation shall be reported from the Board unless a 
majority of the Board assents. 

["(c) The term of office of each member of the Board appointed 
under subsection (a) shall be three years except the first composi
tion of the Board which shall have one-third of these members ap
pointed to one-year terms, one-third to two-year terms, and one
third to three-year terms; and any such member appointed to fill a 
vacancy occurring prior to the expiration of the term for which his 
or her predecessor was appointed shall be appointed for the re
mainder of such term. The members of the Board appointed under 
subsection (a) shall receive compensation for each day engaged in 
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the actual performance of duties vested in the Board at rates of 
pay not in excess of the daily equivalent of the highest rate of basic 
pay then payable under the General Schedule of section 5332(a) of 
title 5. United States Code, and in addition shall be reimbursed for 
travel, subsistence, and other necessary expenses. No voting 
member shall serve for more than two consecutive terms. 

["(d) The Board shall-
["(1) review and make recommendations to the Bureau on 

activities undertaken by the Bureau and formulate and recom
mend to the Director policies and priorities for the Bureau; 

[H(2) recommend to the President at least three candidates 
for the position of Director of the Bureau in the event of a va
cancy;and 

[H(3) carry out such additional related functions as the 
Board may deem necessary. 

[H(e) In addition to the powers and duties set forth elsewhere in 
this title, the Director shall exercise such powers and duties of the 
Board as may be delegated to the Director by the Board. 

["USE OF DATA 

[HSEC. 305. Data collected by the Bureau shall be ~sed only for 
statistical or research purposes, and shall be gathered In a manner 
that precludes their use for law enforcement or any purpose relat
ing to a particular individual other than statistical or research pur
poses. 

["PART D-FORMULA GRANTS 

["DESCRIPTION OF PROGRAM 

["SEC. 401. (a) It is the purpose of this part to assist States and 
units of local government in carrying out specific innovative pro
grams which are of proven effectiveness, have a record of proven 
success, or wpJ.ch offer a high probability of improving the func
tioning of the criminal justice system. The Administration is au
thorized to Luake grants under this part to States and units of local 
government for the purpose of-

["(1) establishing or expanding community and neighbor
hood programs that enable citizens to undertake initiatives to 
deal with crime and delinquency; 

["(2) improving and strengthening law enforcement agen
cies, as measured by arrest rates, incidence rates, victimization 
rates, .. the number of reported 'crimes, clearance rates, the 
number of patrol or investigative hours per uniformed officer, 
or any other appropriate objective measure; 

["(3) improving the police utilization of community re
sources through support of joint police-community projects de
signed to prevent or control neighborhood crime; 

["(4) disrupting illicit commerce in stolen goods and proper
ty and training of special investigative and prosecuting person
nel, and the development of systems for collecting, storing, and 
disseminating information relating to the control of organized 
crime; 

["(5) combating arson; 
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["(6) developing investigations and prosecutions of white
collar crime, organized crime, public-~ol'ruption-related of
fenses, and fraud against the government· 

["(7) reducing the time between arre'st or indictment and 
disposition of trial; 

["(8) implementing court reforms; 
["(9) increasing the use and development of alternatives to 

the prosecution of selected offenders· 
["(10) increasing the development and use of alternatives to 

pretrial detention that assure return to court and a minimiza
tion of the risk of danger; 

["(11) increasing the rate at which prosecutors obtain con
victions against habitual, nonstatus offenders· 

~"(12) developi:r:g and .implementing progr~ms which provide 
a.sslstance to VIctIms, WItnesses, and jurors, including restitu
tion by the offender, programs encouraging victim and witness 
p.articipation in the cri~inal justice system, and programs de
SIgned to prevent retrIbution against or intimidation of wit
nesses by persons charged with or convicted of crimes· 

.[:'(13) pr~viding competent defense counsel for indigent and 
elIgIble lOW-Income persons accused of criminal offenses· 

["(14) developing projects to identify and meet the ~eeds of 
drug dependent offenders; . 

["(15) increasing the availability and use of alternatives to 
maximum-security confinement of convicted offenders who 
pose no threat to public safety; 

["(16) reducing the rates of violence among inmates in 
places of detention and confinement; 

["(rn improving conditions of detention and confinement in 
adult and juvenile correctional institutions, as measured by 
the number of such institutions administering programs meet
ing accepted standards; 
. ["(18) training criminal justice personnel in programs meet
Ing standards recognized by the Administrator· 

["(19) revision and recodification by States ~nd units of local 
g?~ernment of criminal statutes, rules, and procedures and re
VISIOn of statutes, rules, and regulations governing State and 
local criminal justice agencies; . 

["(20) coordinating the various components of the criminal 
justic~ s~stem .to . imp~·ove. th~ overall operation of the system, 
establIshIng crImInal JustIce Information systems and support
ing and training of criminal justice personnel· ' 

["(21) dev~loping statistical and evalu~tion system,s in 
States and unIts of local government which assist the measure
ment of indicators in each of the areas described in paragraphs 
(1) through (20); 

["(22) encouraging the development of pilot and demonstra
ti?n projects for prison industry programs at the State level 
WIth particular emphasis on involving private sector enterprise 
eit~er as a direct participant in such programs, or as purchas
ers of goods produced through such programs and aimed at 
making inmates self-sufficient, to the extent p~acticable in a 
realistic working environment; and ' 
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["(23) any other innovative program which is o~ proven ef
fectiveness has a record of proven success, or WhICh offers a 
high prob~bility of improving the functioning of the criminal 
justice system. . . 

["(b)(1) Except with respect to allocations under subsection (c)-
["(A) for the fiscal year ending Septem~er 30, 1980, the Fed

eral portion of any gl°ant made under thIS part may be up to 
100 per centum of the cost of the program or project specified 
in the application for such grant; and 

["(B) for any later fiscal period, that portion of a Federal 
grant made under this section may be up to 90 percentum of 
the cost of the program or project specified in the application 
for such grant unless the Administrator det~r!Dines that Sb;~te 
or local budgetary restraints prevent the recIpIent from prOVId
ing the remaining portion. 

["(2)(A) The non-Federal portion of the cost of such program or 
project shall be in cash.. 

["(B) In the case of a grant to an Indian tribe or other a~origi
nal group the Administration may increase the Federal portIOn of 
the cost ~f such program to the extent the Administr~tion deems 
necessary, if the Administration det~rmines that the trIbe or group 
does not have sufficient funds avaIlable to meet the non-Federal 
portion of such cost. 

["(3) Except with respect to allocations under subsection (c~, a 
grant recipient shall assume the cost of a. program or proJ~ct 
fUlided under this part after a reasonab!e perIOd of Feder~l. asSIS~
ance unless the Administrator determInes that the reCIpIent IS 
unable to assume such cost because of State or local budgetary re-
straints. 

["(c)(l) The Administration shall allocate from the grant pro-
vided for in subsection (a) $200,000 to each of the States for the 
purposes of administering grants received under this title for oper
ating criminal justice councils, judicial coordinating committees, 
and local offices pursuant to part D, and an additional amount of 
at least $50,000 shall be made av~ila?~e by the .Ad~inistratio~ for 
allocation by the State to the J~dIcial 700rdinatIng . commIttee. 
These foregoing sums shall be avaIlable WIthout a reqUIrement for 
match. The Administration Ehall allocate additional funds from the 
grant to a State for use by the State and its units of local govern
ment in an amount that is 7% per centum of the total grant of 
such State. Any of the additional funds shall be matched in an 
amount equal to any such expended or obligated amount. An 
amount equal to at least 7 % per centum of the allocation of an eli
gible jurisdiction as defined in section 402(a) (2), (3), ?r (4), or of a 
judicial coordinating committee, must be made avaIlable by the 
State to each such jurisdiction or judicial coordinating comII?-i~tee 
from these additional funds for purposes set out above. The ehgible 
jurisdiction or combination thereof shall match the amounts passe? 
through in an amount equal to any such amount expended or obh
gated by the eligible jurisdiction or combinat~on thereof' for the 
purposes set forth above for all Federal funds In excess of $25,000 
for each eligible jurisdiction. , 

["(2) Any funds allocated to States or units of local government 
and unexpended by such States or units of local government for 
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the purposes set forth above shall be available to such States or 
units of local' government for expenditure in accordance with sub
section (a). 

["(3) The State may allocate at its discretion to units of local 
government or combinations of such units which are not eligible ju
risdictions as defined in section 402(a) (2), (3), and (4) funds pro
vided under this subsection. 

["ELIGIBILITY 

["SEC. 402. (a) The Administration is authorized to make finan
cial assistance under this part available to an eligible jurisdiction 
to enable it to carry out all or a substantial part of a program or 
project submitted and approved in accordance with the provisions 
of this title. An eligible jurisdiction shall be-

["(1) a State; 
["(2) a municipality which has no less than 0.15 p r centum 

of total State and local criminal justice expenditures, and 
which has a population of one hundred thousand or more per
sons on the basis of this most satisfactory current data availa
ble on a nationwide basis to the Administration but only if 
such municipality would receive at least $50,000 for the appli
cable year under section 405; 

["(3) a county which has no less than 0.15 per centum of 
total State and local criminal justice expenditures, and which 
has a population of one hundred thousand or more persons on 
the basis of the most satisfactory current data available on a 
nationwide basis to the Administration but only if such county 
would receive at least $50,000 for the applicable year under 
section 405; 

["(4) any combination of contiguous units of local govern
ment, whether or not situated in more than one State, or any 
combination of units of local government all in the same 
county, which ha's a population of one hundred thousand or 
more persons on the basis of the most satisfactory current data 
available on a nationwide basis to the Administration but only 
if such combination would receive at least $50,000 for the ap
plicable year under section 405; 

["(5) a unit of local government, or any combination of such 
contiguous units without regard to popUlation, which are oth
erwise ineligible under the other paragraphs of this subsection. 

["(b)(l) Each State shall establish or designate and maintain a 
criminal justice council (hereinafter referred to in this title as the 
'council') for the purpose of-

["(A) analyzing the criminal justice probleml;! within the 
State based on input and data from all eligible jurisdictions, 
State agencies, and the judicial coordinating committee and es
tablishing priorities based on the analysis and assuring that 
these priorities are published and made available to affected 
crimin*,.Ll justice agencies prior to the time required for applica
tion submission; 

["(B) preparing a comprehensive State application reflecting 
the statewide goals, objectives, priorities, and projected grant 
programs; 
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["(C)(i) receiving, reviewing, and approving (or disapproving) 
applications or amendments submitted. by State agencies, the 
judicial coordinating committee, and unIts of local government, 
or combinations thereof, as defined in subsection (a)(5), pursu
ant to section 405(a)(5) of this title; and 

["(ii) providing financial assistance to these agencies and 
units according to the criteria of this title and on the terms 
and conditions established by such council at its discretion; 

["(D) receiving, coordinating, reviewing, and monito~ing all 
applications or amendments submit~ed by State agencIes, the 
judicial coordinating co~mittee, units of loc:=tl governme~t, ~nd 
combinations of such unIts pursuant to sectIOn 403 of thIS tItle, 
recommending ways to improve the effectiveness of the pro
grams or projects referred to in said applications, assuring 
compliance of said applications with Federal requirements and 
State law and integrating said applications into the compre-
hensive State application; .. 

["(E) preparing an annual report for the chIef executIve of 
the State and the State legislature containing an assessment of 
the criminal justice problems and priorities within the State; 
the adequacy of existing State and local a~en~i~s, progr~m~, 
and resources to meet these problems and prIOrItIes; the dIstrl
bution and use of funds allocated pursuant to this part and the 
relationship of these funds to State and local resources al.lo
cated to crime and justice system problems; and the major 
policy and legislative initiatives that are recommended to be 
undertaken on a statewise basis; 

["(F) assisting the chief executive of the State, the ~tate leg
islature and units of local government upon request In devel
oping n~w or improved approaches, policies, or legislation de
signed to improve criminal justice in the State; 

["(G) developing and publishing information concerning 
criminal justice in the State; 

["CH) providing technical assistance upon request to St~te 
agencies, community-based crime prevention programs, the JU
dicial coordinating committee, and units of local government 
in matters relating to improving criminal justice' in the State; 
and 

["(I) assuring fund accounting, aud~ting, and evaluation ~f 
programs and projects funded under thIS part to assure complI
ance with Federal requirements and State law. 

["(2) The council shall be created or designated by State law and 
shall be subject to the jurisdiction of the chief executive of the 
State who shall appoint the members of the council, designate the 
chairman, and provide profe~sional, technical, and clerical :staff to 
serve the council. The councIl shall be broadly representatIve and 
include among its membership-

["(A) representatives of eligible jurisdictions as defined in 
subsection (a) (2), (3), and (4) who shall comprise at least one
third of the membership of the council where there are such 
eligible jurisdictions in the State and where they submit appli
cations pursuant to this part; 

["(B) representatives of the smaller units of local govern
TIlent defined in subsection (a)(5); 
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['.'(C).representa~ives o~ the various components of the crimi
nal JustIce system, Includmg representatives of agencies direct
ly related to the .preventio~ and control of juvenile delinquency 
and representatIves of polIce, courts, corrections, prosecutors, 
and defense attorneys; 

["(I?) represen~atives of the general public including repre
sentatIves ?f neighbo~ho~d and community-based, business, 
and profeSSIOnal organIzatIOns of the communities to be served 
under this part; and 

["(E) representatives of the judiciary including at a mini
mum, the chief judicial officer or other officer of the court of 
last resort, the chief judicial administrative officer or other ap
propriate judicial administrative officer of the State and a 
local trial court judicial officer; if the chief judicial officer or 
chief judicial administrative officer cannot or does not choose 
~o ~e~ve, the other judicial members and the local trial court 
JudICIal officer shall be selected by the chief executive of the 
~tate from a list of no less than three nominees for each posi
tIon submitted by the chief judicial officer of the court of last 
!esort, ':Vit?i;n thirty days after the occurrence of any vacancy 
In th~ JudICIal member~hip; additional judicial members of the 
councIl as may be reqUIred by the Administration shall be ap
pointed by the chief executive of the State from th'e member
ship of the judicial coordinating committee or in the absence 
of a judicial coordinating committee, from a list of no less than 
t~ree nominees for each position submitted by the chief judi
CIal officer of the court of last resort. 

Individual rep!-,esentatives may fulfill the requirements of more 
than one functIonal area or geographical area where appropriate to 
the background and expertise of the individual. 

[:'(3)(A) Applications from eligible jurisdictions as defined in sub
s~ct~o~ (a) (2),. (3), and (4) may, at the discretion of such eligible ju
rISd~ctIOI?-' be In the form of.a single application to the State for in
clUSIOn In the comprehenSIve State application. Applications or 
a~~nd~en~s ~h~)Ul? conforz:n to. the overall priorities, unless the 
elIgible JurIsdICtIOn s analysIs of ItS criIninal justice system demon
strates that such recommended priorities are inconsistent with 
their needs. Applications or amendments should conform to uni
form adm~nistrative requirements for submission of applications. 
Such. r~qUlr~ments shall b~ coz:sistent with guidelines issued by the 
AdmInIstratIOn. Such applIcatIOn or amendments shall be deemed 
approved 1!-nl~ss the council, within ninety days of the receipt of 
such applIcatIOn or amendment, finds that the application or 
amendment-

["(i) does not comply with Federal requirements or with 
State law or regulations; 

["(ii) is inconsistent with priorities and fails to establish 
unde~ guid~lines issued by the Administration, good cause fo; 
such InconsIstency; 

["(iii) conflicts with or duplicates programs or projects of an
other applicant under this title, or other Federal State or 
local supported programs or applications' or ' , 

[ "(' ) , 
, .IV propo~es a pr?gra~ or project that is substantially 
IdentIcal to or IS a contInuatIOn of a program or project which 
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has been evaluated and found to be ineffective under section 
404(c)(4). 

Where the council finds such noncompliance, inconsistency, con
flict, or duplication~ it shall notify the applicant in writing ar:.d set 
forth its reasons for the finding. 

["(B) The applicant may, within thirty days of receipt of. written 
findings of the council pursuant to subparagraph (A) submIt to the 
council a revised application or state in writing the applicant's rea
sons for disagreeing with the council's findings. 

["(e) A revised application submitted under subparagraph (~) 
shall be treated as an original application except that the councIl 
shall act on such application within thirty days. 

["CD) If an applicant states in writing a disagreement with the 
council's written findings as specified in subparagraph (A~, the 
findings shall be considered appealed. The appeal. shall be ~n ac
cordance with a procedure developed by the councIl and revIewed 
and agreed to by the eligibl~ jurisdiction. ~f any eligible jurisd~ction 
in a State fails to agree With the councIl appeal proces~ prIOr to 
application submission to the council, the a~p~al sh!lll be In acco~d
ance with procedures developed by th~ Admln~stratIOn. Th;e, AdlD:ln-
istration appeal procedures shall provIde that If the councIl s actIOn 
is not supported by clear and convincing evidence or if the council 
acted arbitrarily or capriciously, the council shall be dIrected to re
consider or approve the application or amendment. 

["(E) Approval of the application of such eligi?l~ lo~al ju~is~ic
tion shall result in the award of funds to such elIgible JurIsdICtIOn 
without requirement for further application or review by the coun
cil. 

["(4) Applications from State agencies and eligible jurisdictions 
as defined in subsection (a)(5) must be in the manner and form pro
scribed by the council. Where the council determines under para
graph (1) (e) and (D) that an application or amendment from a 
State agency or an eligible jurisdiction as defined in subsection 
(a)(5)-

["(A) does not comply with Federal requirements or with 
State law or regulation; ... 

["(B) is inconsistent with priorities, policy, organizational, 
or procedural arrangements, or the crime analysis; 

["(e) conflicts with or duplicates programs or projects of an
other applicant under this title, or other Federal, State, or 
local supported programs or applications; or 

["(D) proposes a program or project that is substantiapy 
identical to or is a continuation of a program or project WhICh 
has been evaluated and found to be ineffective; 

the council shall notify the applicant in writing of the finding and 
the reasons for the finding and may deny funding or recommend 
appropriate changes. Appeal of the council's action shall be in ac
cordance with procedures established by the council for such mat
ters. 

["(c) The chief executive(s) of an eligible jurisdiction as defined 
in subsection (a)(2), (3) and (4) shall create or designate an office for 
the purpose of preparing and developing the jurisdiction's applica
tion and assuring that such application complies with Federal re
quirements, State law, fund accounting, auditing and the evalua-
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tion of programs and projects to be funded under the application to 
be submitted to the council pursuant to section 403 of this title. 
Each eligible jurisdiction shall establish or designate a local crimi
nal justice advisory board (hereinafter referred to in this section as 
the 'board') for the purpose of-

["(1) analyzing the criminal justice problems within the eli
gible jurisdiction and advising the council of the eligible juris
diction on priorities; 

["(2) advising the chief executive of the eligible jurisdiction 
pursuant to this title; 

["(3) advising on applications or amendments by the eligible 
jurisdiction; 

["(4) assuring that tbere is an adequate allocation of funds 
for court programs bas,~d upon that proportion of the eligible 
jurisdiction's expendib.i.res for court programs which contrib
utes to the jurisdiction's eligibility for funds and which take 
into account the court priorities recommended by the judicial 
coordinating committees; and 

["(5) assuring that there is an adequate allocation of funds 
for correction programs based on that portion of the eligible ju
risdiction's expenditures for corre'ction programs which con
tributes to the jurisdiction's eligibility for funds. 

Such board shall be established or designated by the chief execu
tive of the eligible jurisdiction and shall be subject to the jurisdic
tion of the chief executive who shall appoint the members and des
ignate the chairman. Such board shall be broadly representative of 
the various components of the criminal justice system and shall in
clude among its membership representative of neighborhood, com
munity-based and professional organization. In the case of an eligi
ble jurisdiction as defined in subsection (a)(4), the membership of 
the board shall be jointly appointed in such manner as the chief 
executive of each unit of local government shall determine by 
mutual agreement. Decisions made by the board pursuant to this 
subsection may be reviewed and either be accepted or rejected by 
the chief executive of the eligible subgrant jurisdiction, or in the 
case of an eligible jurisdiction as defined in subsection (a)( 4) in such 
manner as the chief executive of each unit of local government 
shall determine by mutual agreement. Where an eligible jurisdic
tion as defined in subsection (a) (2) or (3) chooses not to combine 
pursuant to section 402(a)(4) and chooses not to exercise the powers 
of this subsection, it shall be treated as an eligible jurisdiction 
under subsection (a)(5). 

["(d) The court of last resort of p~~.ch State may establish or des
ignate a judicial coordination com:":.;;·~tee (herinafter referred to in 
this title as the 'committee') for the preparation dev1elopment, and 
revision of a three-year application or amendments thereto reflect
ing the needs and priorities of the courts of the State. For those 
States where there is a judicial agency which is authorized by State 
law on the date of enactment of this subsection to perform this 
function and which has a statutory membership of a majority of 
court officials (including judges and court administrators), the judi
cial agency may establish or designate the judicial coordinating 
committee. The committee shall-
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[H(1) establish priorities for the improvement of the various 
courts of the State; . 

[H(2) define, develop, and coordinate programs and projects 
for the improvement of the courts of the State; and 

[H(3) develop, in accordance with part D, an a,pplication for 
the funding of programs and projects designed to improve the 
functioning of the courts and judicial agencies of the State. 

The committee shall submit its three-year application or amend
ments to the council. The committee shall review for consistency 
with the (!(, urt priorities, applications, or amendments from any ju
risdiction which has incurred expenditures for court services from 
its own sources or from any other jurisdiction which is applying for 
funds for court services. The committee shall report to the council 
and the applicant its findings of consistency and inconsistency. The 
council shall approve and incorporate into its application in whole 
or in part the application or amendments of the committee unless 
the council determines that such committee application or amend
m€:l1ts are not in accordance with this title, are not in conformance 
with, or consistent with, their own application made pursuant to 
section 403 of this title, or do not conform with the fiscal account-
ability standards of this title. . 

["(e)(l) The council will provide for procedures that will insure 
that all applications or amendments by units of local government 
or combination~'3 thereof or judicial coordinating committees shall 
be acted upon no later than ninety days after being first received 
by the council. Final action by the council which results in the 
return of any application or amendments to an application must 
contain specific reasons for such action within ninety days of re
ceipt of the application. Any part of such application or amen~e~ts 
which is not acted upon shall be deemed approved for submIssIOn 
to the Administrat~vn. Action by the council on any applicaUon or 
part thereof shall not preclude the resubmission of such application 
or part thereof to the council at a later date. 

["(2) The council, the judicial coordinating committee, and local 
boards, established pursuant to subsection (c), shall meet at such 
times and in such places as they deem necessary and shall hold 
each meeting open to the public, giving public notice of the time 
and place of such meeting, and the nature of the business to be 
transacted if final action is to be taken at the meeting on the State 
application or any application for funds or any amendment thereto. 
The council, the judicial coordinating committee, and local boards, 
pursuant to subsection (c), shall provide- for public access to all 
records relating to their functions under this title, except such 
records as are required to be kept confidential by any other provi
sion of local, State, or Federal law. 

[tt(3) The council shdl, at a time designated in regulations pro
mulgated by th e Administration, submit its application made pur
suant to this part to the Administration for approval. Its applica
tion shall include funding allocations or applications which were 
submitted by State agencies, the judicial coordinating committee, 
and units of local government, or combinations thereof, and which 
were first reviewed and approved by the council pursuant to sub
section (b)(3)' (b)(4), or (d), as appropriate. 
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. ["(£) To be eligible for funds under this part all eligible jurisdic
tIOns shall assure the participation of citizens, and neighborhood 
and community organizations, in the application process. No grant 
may be made pursuant to this part unless the eligible jurisdiction 
has provided satisfactory assurances to the Administration that the 
applicant has-

["(1) provided citizens and neighborhood and community or
ganizations with adequate information concerning the amounts 
of funds available for proposed programs or projects under this 
title, the range of activities that may be undertaken, and other 
important program requirements; 

["(2) provided citizens and neighborhood and community or
ganizations an opportunity to consider and comment on prior
ities set forth in the application or amendments; 

["(3) provided for full and adequate participation of units of 
local government in the performance of the analysis and the 
establishment of priorities required by subsection (b)(l)(A); and 

["(4) provided an opportunity for all affected criminal jus
tice agencies to consider and comment on the proposed pro
grams to be set forth in the application or amendments. 

The Administrator, in cooperation with the Office of Community 
Anti-Crime Programs, may establish such rules, regulations, and 
procedures as are necessary to assure that citizens and neighbor
hood and community organizations will be assured an opportu.nity 
to participate in the application process. 

[tt APPLICATIONS 

["SEC. 403. (a) No grant may be mad(-~ by the Administration to 
a State, or by a State to an eligible recipient pursuant to part D, 
unless the application sets forth criminal justice programs covering 
a three-year period which meet the objectives of section 401 of tl.i.~s 
title. This application must be amended annually if new programs 
are to be added to the application or if the programs contained in 
the original application are not implelnented. The application must 
include-

[t/(1) an analysis of the crime problems and criminal justiee 
needs within the relevant jurisdiction and a description of the 
services to be provided and performance goals and priorities 
including a specific statement of how the programs are expect~ 
ed to advance the objectives of section 401 of this title and 
meet the identified crime problems and criminal justice needs 
of the jurisdiction; 

["(2) an indication of how the programs relate to other simi
lar State or local programs directed at the same or similar 
problems; 

["(3) an assu'ance that following the first fiscal year cov
ered by an application and each fiscal year thereafter, the ap
plicant shall submit to the administration, where the applicant 
IS a State, and to the council where the applicant is a State 
agenc~,·. the judicial coordinating committees, a nongovernmen
tal grantee, or a unit or combination of units of local govern
ment-
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["(A) a performance report concerning the activities 
carried out pursuant to this title; and 

["(B) an assessment by the applicant of the impact of 
those activities on the objectives of this title and the needs 
and objectives identified in the applicant's stat~ment; 

["(4) a certification that Federal funds made aVaIlable under 
this title will not be used to supplant State or local funds, but 
will be used to increase the amounts of such funds that would, 
in the absence of Federal funds, be made available for criminal 
justice activities; 

["(5) an assurance where the applicant is a State ?r unit or 
combination of units of local government that there IS an ade
quate share of funds for courts and for corrections, police, pros-
ecution, and defense programs; 

["(6) a provision for fu.nd accounting, auditing, monitoring, 
and such evaluation procedures as may be necessary to keep 
such records as the Administration shall prescribe to assure 
fiscal control, proper management, and efficient disbursement 
of funds received under this title; 

["(7) a provision for the maintenance of suc~ dat.a and infor
mation and for the submission of such reports ill such form, at 
such times and containing such data and information as the 
Adlninistr~tion may reasonably require to administer other 
provisions of this title; . 

["(8) a certification that its programs meet all the reqUIre-
ments of this section, that all the information contained in the 
application is correct, that there has been appropri~te coor~i
nation with affected agencies, and that the applIcant wIll 
comply with all provisions of this title and all other applicable 
Federal laws. Such certification shall be made in a form ac
ceptable to the Administration and shall be ex~cuted by. the 
chief executive officer or other officer of the applIcant qualIfied 
under regulations promulgated by the Administration; and 

[H(9) satisfactory assurances that equipment, whose pur
chase was previously made in connection with a program or 
project in such State assisted under this title and whose cost in 
the aggregate was $100,000 or more, has been put into use not 
later than one year after the date set at the time of purchase 
for the commencement of such use and has continued in use 
during its useful life. 

["(b) Applications for judicial coordinating committees, St~te 
agencies, and other nongovernmental grantees do not have to In
clude the crime analysis required by subsection (a)(l) but may rely 
on the crime analysis prepared by the council. 

["REVIEW OF APPLICATIONS 

["SEC. 404. (a) The Administration shall provide financial assist
ance to each State applicant under this part to carry out the pro
grams or projects submitted by such applicant upon determining 
that-

["(1) the application or amendment thereof is consistent 
with the requirements of this title; 

.' . 
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["(2) the application or amendment thereof was made public 
prior to submission to the Administration and an opportunity 
to comment thereon was provided to citizens and neighborhood 
and community groups; and 

[H(3) prior to the approval of the application or amendment 
th~r~of the Administration has made an affirmative finding in 
wrI~Ing that the program or project is likely to contribute ef
fectively to the achievement of the objectives of section 401 of 
this title. 

Each applic!lt~on o~ amendment made .and submitted for approval 
to the AdmInIstratIOn pursuant to section 403 of this title shall be 
deemed approved, in whole or in part, by the Administration 
within ninety days after first received unless the Administration 
informs the applicant of specific reasons for disapproval. 

"[(b) The Administration shall suspend funding for an approved 
application ~n who~e or in p~rt if such application contains a pro
gram or project whIch has faIled to conform to the requirements or 
statutory objectives of this Act as evidenced by-

["(1) the annual performance reports submitted to the Ad
ministration by the applicant pursuant to section 802(b) of this 
title; . 

["(2) the failure of the applicant to submit annual perform
ance reports pursuant to section 403 of this title' 

["(3) evaluations conducted pursuant to secti~n 802(b); 
["(4) evaluations and other information provided by the Na-

tiona.l Institute of Justice. 
The Administration may make appropriate adjustments in the 
amounts of grants in accordance with its findings pursuant to this 
subsection. 

[t((c) Grant funds awarded under part D shall not be used for-
["(1) the purchase of equipment of hardware except as pro

vided in section 102(7), or the payment of personnel costs, 
unl~ss . the cost of such purchases or payments is incurred as 
an InCIdental and necessary part of a program of proven effec
tiveness, a program having a record of proven success, or a 
program offering high probability of improving the functioning 
of the ?r~inal justice system (including bulletproof vests). In 
determInIng whether to apply this limitation, consideration 
must be given to the extent of prior funding from any sources 
in that jurisdiction for substantially similar activites' 

["(2) programs which have as their primary purp~se general 
salary payments for employees or classes of employees within 
an eligible jurisdiction, except for the compensation of person
nel for time engaged in conducting or undergoing training pro
grams or the compensation of personnel engaged in research 
development, demonstration, or short-term programs' ' 

["(3) construction projects; or ' 
["(4) programs .or projects ~hich, based upon evaluations by 

the National Institute of Justice, Law Enforcement Assistance 
Administration, Bureau of Justice Statistics State or local 
agencies, and other public or private organiza'tions, have been 
demonstrated to offer a low probability of improving the func
tioning of the criminal justice system. Such programs must be 
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formally identified by a notice in the Federal Register after op-
portunity for comment. . . 

["(d) The Administration sh~l~ not fmally dIsapJ;>rove any apph
cation submitted to the AdmInIstrator under thIs part, or any 
amendments thereof, without first affording the applicant reason
able notice and opportunity for a hearing and appeal pursuant to 
section 803 of this title. 

["ALLOCATION AND DISTRIBUTION OF FUNDS 

["SEC. 405. (a) Of the total amount appropriated fot' 'parts D, E, 
and F in any fiscal year, 80 per centum shall be 13et aSIde for I?art 
D and allocated to States, units of local government, and combIna-
tions of such units as follows: 

["(1) The sum of $300,000 to each of the participat~ng States 
as defined in section 402(a)(1) and the balance according to one 
of the following two formulas, whichever formula results in the 
larger amount: 

["(A) Of the remaining amount to be allocated pursuant 
to this part: . ' 

["(i) 25 per centum shall be allocated In proportIOn 
to the relative population within the State as com-
pared to the population in all States;. . 

["(ii) 25 per centum shall be allocated In proportIOn 
to the relative number of index crimes (as documented 
by the Department of Justice) re:ported within the 
State as compared to such numbers In all States; 

["(iii) 25 per centum shall be allocated in propor
tion to the relative amount of total State and local 
criminal justice expenditures within the State as com
pared to such amounts in all States; and 

["(iv) 25 per centum shall be allocated in prop?rtion 
to the relative population within the State, weIghted 
by the share of State personal income paid in State 
and local taxes, as compared to such weighted popula
tions in all States; or 

["(B) The remaining amount to be al~ocated pursuant. to 
this part shall be allocated in proportIOn to the rela~Ive 
population within the State as compared to the populatIOn, 
in all States; 

except that no State which receives financial assistance pursu-
ant to subparagraph (A) shall receive an amount in excess of 
110 per centum of that amount available to a State pursuant 
to subparagraph (B). Formula allocations under this. s~ction 
shall utilize relative population data only for the VIrgIn Is
lands Guam American Samoa, the Trust Territory of the Pa
cific Islands,' and the Commonwealth of the Northern Mariana 
Islands. 

["(2) If the fund allocation to each o~ the States p~rsuant to 
paragraph (1) results in a total amouD:t In excess of ~he amount 
appropriated for the purposes of thIS part, addItIOnal fU,nds 
shall be allocated by the Administration from part E or F to 
the States for purposes consistent with thos.eparts so that the 
total amount equals the total amount a~located under para-

657 

graph (1). No State shall receive an allocation pursuant to 
paragraph (1) which is less than the block grant allocation re
ceived by such State for fiscal year 1979 pursuant to parts C 
and E, except that if the total amount appropriated for part D 
for any fiscal year subsequent to fiscal year 1979 is less than 
the total block grant appropriation for parts C and E during 
fiscal year 1979, the States shall receive an allocation in ac
cordance with paragraph (l)(B). 

["(3) From the amount made available to each State pursu
ant to paragraphs (1) and (2), the Administration shall deter
mine basic allocations to be made available to the State, to eli
gible jurisdictions as defined in section 402(a) (2), (3), or (4) and 
to eligible jurisdictions as defined in section 402(a)(5). Such al
locations shall be determined-

["(A) by distributing 70 per centum of available funds 
allocated under paragraphs (1) and (2) to the State and 
those eligible units of local government within the State as 
defined in section 402(a) in a proportion equal to their own 
respective share of total State and local criminal justice 
expenditures; and 

["(B) by dividing the remaining 30 per centum of availa
ble funds allocated under paragraphs (1) and (2) and dis
tributing to the State and to those eligible units of local 
government within the State as defined in section 402(a) 
in four equal shares in amounts determined as follows: ' 

["(i) for combating crime as specified in section 
401(a), a proportion of the available funds equal to 
their own respective share of total State and local ex
penditures for police services from all sources; 

["(ii) for improving court administration as speci
fied in section 401(a), a proportion of the available 
funds equal to their own respective share of total 
State and local expenditures for judicial, legal, and 
prosecutive, and public defense services from all 
sources; 

["(iii) for improving correctional services as speci
fied in section 401(a), a proportion of the available 
funds equal to their own respective share of total 
State and local expenditures for correctional services 
from all sources; and 

[H(iv) for deviBing effective alternatives to the 
criminal justice system as specified in section 401(a) a 
proportion of the available funds equal to their own 
respective share of total State and local expenditures 
from all sources. 

["(4) All allocations under paragraph (3) shall be based upon 
the most accurate and complete data available for such fiscal 
year or for the most recent fiscal year for which accurate data 
are available. Eligible jurisdictions as· defined in section 
4,02(a)(4) ~~y no~ ~eceive an all?cation based ~pon the popula
tion of elIgIble CItIes and countIes as defined In section 402(a) 
(?)'. (?), and (5) unJess. such cities and counties participate in ac
tivItIes under thIS title as part of a combination of units of 
local government as defined in section 402(a)(4). In determining 
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allocations for the eligible units as defined in section 402(a), an 
aggregate allocation may be utilized where eligible jurisdic
tions as defined in section 402(a) combine to meet the popula
tion requirements of section 402(a)(4). 

["(5) The amount made available pu~sll:ant to paragraph (3) 
to eligible units of local government. 'Ylthu: e~cl?- ~tate, as de
fined in· section 402(a)(5), and to elIgIble JUriSdICtIOns, as de
fined in section 402(a) (2), (3), or (5) which choose not to com
bine pursuant to section 402(a)(4) and choose not to ex~rci~e 
the powers of section 402(c), shall be reserved an.d set aSIde In 
a special discretionary fund for use by the councIl pursuant to 
section 402 of this title, in making grants (in addition to any 
other grants which may be made under thi~ title to the same 
entities or for the same purposes) to such unIts of local govern
ment or combinations thereof. The council shall allocate such 
funds among such local units of government or combinatkns 
thereof which make application pursuant to section 403 of this 
title according to the criteria of this title and on the terms 
and' conditions established by such council at its discretion. If 
in a particular State, there are no eligible units of loc.al gov
ernment as defined in section 402(a) (2), (3), or (4), of thIS part, 
the amo~nt otherwise reserved and set aside in the special dis
cretionary fund shall consist of the entire amoll:nt ma~e availa
ble to local units of government, pursuant to thIS sectIon. 

["(b) At the request of ~he State ~egislatu:e whi~e in s~ssion or a 
body designated to act whIle the legislature IS not In sessIOn,. gener
al goals, priorities, and po~icies of t~e cou~cil sh~ll ?e, submltte~ to 
the legislature for an advIsory reVIew prior to ItS ImplementatIOn 
by the council. In this review the general criminal justice goal~, 
priorities, and policies that have ~een developed 'purs~ant to thIS 
part shall be considered. If the legislature or the Int~rlm body has 
not reviewed such matters forty-five days after receIpt, such mat
ters shall then be deemed reviewed. 

["(c) No award of funds that are allocated to the States, units of 
local government, or combinations thereof under this part s~all 1;>e 
made with respect to a program other. than a program contained In 
an approved application. . 

["(d) If the Administration determines, on the basis of Informa
tion available to it during any fiscal year, that a portIOn of the 
funds allocated to a State, unit of local government, or combination 
thereof for that fiscal year will not be required, or that the State, 
unit of local government, or combination thereof will ~e unable to 
qualify or receive funds under the requirements of thIS part, such 
funds shall be available for reallocation to the States, or other 
units of local government and combinations thereof within such 
State, as the Administration may determine in its discretion, but 
all States shall be considered equally for reallocated funds. 

["(e) A State may award funds from the State allocation to pri
vate nonprofit organizations. Eligible jurisdictions as defined in sec
tion 402(a) (2) through (5) may utilize the services of private non
profit organizations for purposes consistent with th~s title. . 

["(t) In order to receive formula grants under the JuvenIle Jus
tice and Delinquency Prevention Act of 1974, as amended, a State 
shall submit a plan for carrying out the purposes of that Act in ac-
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cordance with the provisions of this title and section 223 of that 
Act. Such plan may at the direction of the Administrator be incor
por~~ed in~o. the. St~te. al?plicati~n to be submitted under this part . 

. [ (e) ~hgIble JU~I!3dICtIOns whICh choose to utilize regional plan
nIng unIts may utII~ze the bou!ldaries. and .or~anization of existing 
general purpose regIOnal plannlllg bodIes WIthIn the State. 

["PART E-NATIONAL PRIORITY GRANTS 

["PURPOSE 

["S~C: 501. It is the purpose of this part, through the provision 
of addItIOnal .Federal financial aid and assistance, to encourage 
States and. unIts of local government. to carry out programs which, 
O? the bas~s of research.' demonstratIOn, or evaluations by the Na
tIOnal Institute of Justice, Bureau of Justice Statistics Law En
forcement Assistance Administration, State or local go~ernments, 
or other Federal, State, local, or private organizations or agencies 
have been shown to meet the criteria of section 503(a). ' 

[
II 

PERCENTAGE OF APPROPRIATION FOR NATIONAL PRIORITY GRANT 
PROGRAM 

~"SEC. 502. Of the total amount appropriated for parts D, E, and 
F, In any fiscal year, 10 per centum shall be reserved and set aside 
pur~ua~t to t~s part ~s fundi?g. incentives .for use by the Adminis
tratIOn In ?laking natIOnal prIOrity grants (In addition to any other 
grants whIch may be made under this title to the same entities or 
for the same purpose) to States, units of local government and 
combinations of such units. ' 

["PROCEDURE FOR DESIGNATING NATIONAL PRIORITY PROGRAMS 

["SEC. 503. (a) The Director of the Office of Justice Assistance 
Research, and Statistics and the Administrator of the Law Enforce~ 
!!lent Assi~tance .t\d~inistration shall periodically and jointly des
Ignate natIOnal PriOrity programs and projects which through re
s~arch, .demons.tration, or evaluation have been shown to be effec
tIve ?r Innovative and to have a likely beneficial impact on crimi
nal. Justice .. Such nat~onal priorities may include programs and 
pro~ec~ deSIgnated to Improve the comprehensive planning and co
ordInatIOn of State and local criminal justice activities. Priorities 
established under this subsection shall be considered priorities for 
~ ,period of time determined by such Director and Administrator 
JOIntly but not to exceed three years from the time of such deter
mination ex~ept in cases of recipients for which State or local budg
etary r~st~a~nts prevent as!3umption of costs of priority projects. 
Such prioritIes shall be deSIgnated according to such criteria and 
on such terms and conditions, as such Director and such Ad~inis
trator jointly may determine. 

["(b) Such Direc~or and s~ch Administ!ator shall jointly annual
ly r~q~est the NatIOnal InstItute of Justice, the Bureau of Justice 
StatIstIcs, the Law Enforcement Assistance Administration, State 
and l<;>cal governments,. and otl?-er. appropriate jJht~lic and private 
a&,enCles to suggest natIOnal prIOrIty programr ~~1,>i projects. Such 
DIrector and such Administrator shall jointly then, pursuant to 
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regulations such Director and such Administrator jointly promul
gate annually, publish proposed national priority programs and 
projects pursuant to this part and invite and encourage public com
ment concerning such priorities. Such priority programs and proj
ects shall not be established or modified until such Director and 
such Administrator jointly have provided at least sixty days ad
vance notice for public comment and shall encourage and invite 
recommendations and opinion concerning such priorities from ap
propriate agencies and officials of State and units of local govern
ment. After considering any comments submitted during such 
period of time, such Director and such Administrator jointly shall 
establish priority programs and projects for that year (and deter
mine whether existing priority programs and projects should be 
modified). Such Director and such Administrator shall jointly pub
lish in the Federal Register the priority programs and projects es
tablished pursuant to this part prior to the beginning of fiscal year 
1981 and each fiscal year thereafter for which appropriations will 
be available to carry out the program. In the event of a disagree
ment by such Director and such Administrator as to the exercise of 
joint functions under this section, the Attorney General shall re
solve such disagreement. 

["APPLICATION REQUIREMENTS 

["SEC. 504. (a) No grant may be made pursuant to this part 
unless an application has been submitted to the Administration in 
which the applicant-

["(1) identifies the priority program to be funded and de
scribes how funds allocated pursuant to this part and pursuant 
to part D will be expended to carry out the priority program; 

["(2) describes specifically what percentages of funds allo
cated for the upcoming year pursuant to part D will be spent 
on priority programs and projects pursuant to this part; 

["(3) describes specifically the priority programs and proj
ects for which funds are to be allocated pursuant to part D for 
the upcoming fiscal year; 

["(4) describes what percentage of part D funds were ex
pended on national priority projects during the preceding fiscal 
year; and 

["(5) describes specifically the priority programs and proj
ects for which funds were allocated pursuant to part D during 
the preceding fiscal year and the amount of such allocation. 

["(b) Each applicant for funds under this part shall certify that 
its program or project meets all the requirements of this section, 
that all the information contained in the application is correct, and 
that the applicant will comply with all the pro.,..,risions of this title 
and all other applicable Federal laws. Such certification shall be 
made in a form acceptable to the Administration. 

["(c) Each application must be submitted for reviev7 to the crimi
nal justice council in whose State the applicant is located. The 
council shall have thirty days to comment to the Administration 
upon the application. Any recommendation shall be a.ccompanied 
by supporting rationale. 

- --- ---------~--- --------~ 
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[ce(d) States and units of local government may utilize the serv
ices of private nonprofit organizations for purposes consistent with 
this part. 

[ceCRITERIA FOR AWARD 

[ceSEC. 505. (a) The Administration shall, after appropriate con
sultation with representatives of State and local governments and 
representatives of the various components of the justice system at 
all levels of government, establish reasonable requirements consist
ent with this part for the award of national priority grants. Proce
dures for 'awards of national priority grants shall be published in 
the Federal R.egister and no national priority grant shall be made 
in a manner incon.sistent \\ith these procedures. The Administra
tion in deternlining whether to award a priority grant to an eligi
ble jurisdiction shall give consideration to the criminal justice 
needs and efforts of eligible jurisdictions, to the need for continuing 
programs. which would not otherwise be continued because of the 
lack of ad equate part D funds, and to the degree to which an eligi
ble jurisc,iction has expended or proposes to expend funds from 
part D (~1'" other sources of funds, including other Federal grants, 
for prionty programs and projects. No jurisdiction shall be denied a 
priority ~gTant solely on the basis of its population. 

[ce(b) :Grants under this part may be made in an amount equal to 
50 per r::entum of the cost of the priority program or project for 
which such grant is made except allocations made pursuant to sec
tion 405t.a)(2), which may be made in an amount equal to 100 per 
centum of the cost of the funded program. The remaining costs 
may be provided from part D funds or from any other source of 
fundI;, .Yl;~,cluding other Federal grants, available to the eligible ju
risdiction. The Administration may provide technical assistance to 
any prinrity program or project funded under this part. Technical 
assistar'-ee so provided may be funded in an amount equal to 100 
per cen~;um of its cost from funds set aside pursuant to this part. 

[ce(c) Amounts reserved and set aside pursuant to this part in 
any fiscal year, but not used in such year, may be used by the Ad
ministration to provide additional financial assistance to priority 
programs or projects of demonstrated effectiveness in improving 
the functioning of the criminal justice system notwithstanding the 
provisions of subsection (b). 

[ce(d) Irhe Administration may provide financial aid and assist
ance to programs or projects under this part for a period not to 
exceed three years. Grants made pursuant to this part may be ex
tended or renewed by the Administration for an additional period 
of up to two years if an evaluation of the program or project indi
cates that it has been effective in achieving the stated goals or 
offers the potential for improving the functioning of the criminal 
justice system. A recipient shall assume the cost of any program 
assisted under this part after the period of Federal assistance 
unless the Administrator determines that the recipient is unable to 
assume such cost because of State or local budgetary restraints. 
The Administration shall assure that the problems and needs of all 
of the States are taken into account in distributing funds under 
this part among the States. 
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["PART F-DISCRETIONARY GRANTS 

["PURPOSE 

~ - - -- ------

["SEC. 601. It is the purpose of this part, through the provision 
of additional Federal financial assistance, to encourage States, 
units of local government, combinations of such units, or private 
nonprofit organizations to-

["(1) undertake programs and projects, including education-
al programs, to improve and strengthen the criminal justice 
system; 

["(2) improve the comprehensive planning and coordination 
of State and local criminal justice activities especially coordi
nation between city and county jurisdictions; 

["(3) provide for the equitable distribution of funds under 
this title among all segments and components of the criminal 
justice system; 

["(4) develop and implement programs and projects to redi-
rect resources so as to improve and expand the capacity of 
States and units of local government and combinations of such 
units, to detect, investigate, prosecute, and otherwise combat 
and prevent white-collar crime and public corruption, to im
prove and expand cooperation among the Federal Government, 
States, and units of local government in order to enhance the 
overall criminal justice system response to white-collar crime 
and public corruption, and to foster the creation and imple
mentation of a comprehensive national strategy to prevent and 
combat white-collar crime and public corruption; 

["(5) to support modernization and improvement of State 
and local court and corrections systems and programs; 

["(6) to support organized crime programs, programs to pre
vent and reduce crime in public or private places and pro
grams which are designed to disrupt illicit commerce in stolen 
goods and property; and 

["(7) to support community and neighborhood anticrime ef-
forts. 

["PERCENTAGE OF APPROPRIATION FOR DISCRETIONARY GRANT 
PROGRAM 

["SEC. 602. Of the total amount appropriated for parts D, E, and 
F in any fiscal year 10 per centum shall be reserved and set aside 
pursuant to this part in a special discretionary fund for use by the 
Administration in making grants (in addition to any other grants 
which may be made under this title to the same entities or for the 
same purposes) to States, units of local government, combinations 
of such units, or private nonprofit organizations, for the purposes 
set forth in section 601 of this title. The Administrator shall assure 
that funds allocated under this subsection to private nonprofit or
ganizations shall be used for the purpose of developing and con
ducting programs and projects which would not otherwise be un
dertaken pursuant to this title including programs and projects-

["(1) to stimulate and encourage the improvement of justice 
and the modernization of State court operations by means of 
financial assistance to national nonprofit organI~3.tions operat-
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ing in conjunction with and serving the judicial branches of 
State governments; 

["(2) to provide national education and training programs 
~or . S~ate and local prosecutors, defense personnel, judges and 
JudicIal personnel, and to disseminate and demonstrate new 
leg~l develop~ents and methods by means of teaching, special 
proJec~, practICe, and the pUblication of manuals and materi
a.ls to Improve the admini~tration of criminal justice. Organiza
tions supp~rte~ under thIS paragraph shall assist State and 
local agenCIes In the education and training of personnel on a 
State and regional basis; 

["(3) to support community and neighborhood anticrime pro
grams; 
, ["(4) to stimulate, improve, and support victim-witness as

SIstance programs; and 
, ["(5) to impr?ve the administration of justice by encourag
mg, and suppor~Ing the dev~l~pment, dissemination, implemen
tatIOn, . eVB:luatIOn, and reVISIOn of criminal justice standards 
and gUIdelInes. 

[
et 

PROCEDURE FOR ESTABLISHING DISCRETIONARY PROGRAMS 

["SEC. 603, (a) The Director of the Office of Justice Assistance 
Research, . and Statistic,S ~nd the Administrator of the Law Enforce~ 
mel1:t AS~Istl:tr~Ce AdmInIstration shall periodically and jointly es
tablIsh dI,scretIOnary programs and projects for financial assistance 
ul1:de: ,thIS part. S1:lch programs and projects shall be considered 
p.rIOritIes for a perI?d of time not to exceed three years from the 
time of such determInation. 

"(b) Such Dir~ctor and .such Administrator shall jointly annually 
r~q~est the natIOnal InstItute of Justice, the Bureau of Justice Sta
tistics, the Law Enforcement Assistance Administration State and 
l~cal governmen~s, an~ other appropriate public and private agen
CIes to suggest, cl.!-scretIOnary p!~grams and projects. Such Director 
and such AdIn:Inistrator shall Jom~ly, ~hen, pursuant to regulations, 
~n~~ally publIsh the propo~ed prIOrIties pursuant to this part and 
In~It~ ~nd encourage publIc, comment co~cerning such priorities. 
PrIOrIties shall not be establIshed or modIfied until such Director 
and such A~ministrator joint~y have provided at least sixty-days 
advance ~o~ICe for .s~ch publIc comment and such Director and 
s~ch AdmIn~st~ator JOIntly shall encourage and invite recommenda
t~ons and opInIOn concerning such priorities from appropriate agen
c~es ~nd officials of State and units of local government. After con
SIderIng any c~mme~ts submitted during such period of time and 
after c~nsultatIOn With appropriate agencies and officials of State 
and .u~llts of local gover~ment, such Director and such Administra
tor JOIntly shal~ determIne ~hether existing established priorities 
~~ould be D?-0dI~ed. Such DIrector and such Administrator shall 
JOIntly publIsh. In the Federal Register the priorities established 
pursuant to thIS part prior to the beginning of fiscal year 1981 an.d 
each fiscal year thereafter for which appropriations will be availa
ble to carry out the program. 

----- ----'--~----~--- -
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["APPLICATION REQUIREMEN'I'S 

["SEC. 604. (a) No grant may be made pursuant to this part 
unless an application has been submitted to the Administration in 
which the applicant-

["(1) sets forth a program or project which is eligible for 
funding pursuant to this part; 

["(2) describes the services to be provided, performance 
goals and the manner in which the program is to be carried 
out; 

["(3) describes the method to be used to evaluate the pro
gram or project in order to determine its imp~ct and effective
ness in achiering the stated goals and agrees to conduct such 
evaluation according to the procedures and terms established 
by the Administration; 

["(4) indicates, if it is a private nonprofit organization, thai 
is has consulted with appropriate agencies and officials of the 
State and units of local government to be affected by the pro~ 
gram and project. 

[H(b) Each applicant for funds under this part shall certify that 
its program or project meets all the requirements of this section, 
that all the information contained in the application is correct, and 
that the applicant will comply with all the provisions of this title 
and all other applicable Federal laws. Such certification shall be 
made in a form acceptabl.e to the Administration. 

["CRITERIA FOR AWARD 

["SEC. 605. The Administration shall, in its discretion and ac" 
cording to the criteria and on the terms and conditions it deter
mines consistent with this part, provide financial assistance to 
those programs or projects which most clearly satisfy the priorities 
established under section 603. In providing such assistance pursu-

. ant to this part, the Administration shall consider whether certain 
segments and components of the criminal justice system have re
ceived a disproportionate allocation of fmancial aid and assistance 
pursuant to other parts of this title, and, if such a rmding is made, 
shall assure the funding of such other segments and components of 
the criminal justice system as to correct inequities resulting from 
such disproportionate allocations. Federal funding under this part 
may be up to 100 per cer..tum of the cost of the program. In distrib
uting funds under this part among the States, the Administration 
shall assure that the problems and needs of all of the States are 
taken into account and shall fund some programs and projects re
sponsive to each type of section 402 eligible jurisdiction. 

["PERIOD FOR AWARD 

["SEC. 606. The Administration may provide fmancial aid and 
assistance to programs or projects under this part for a period not 
to exceed three years. Grants made pursuant to this part may be 
extended or renewed by the Administration for an additional 
period of up to two years if-

["(1) an evaluation of the program or project indicates that 
it has been effective in achieving the stated goals or offers the 
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potential for improving the functioning of the criminal justice 
system; and 

["(2) the St~te, unit of local government, or combination 
thereof and prIvate nonprofit organizations within which the 
program or project has been conducted agrees to provide at 
least one-half of the total cost of such program or project from 
part D funds or from any other source of funds includinO' 
other. Federal grants, available to the eligible j~risdiction~ 
FundIng for the management and the administration of nation
al nonproft organizations under section 602(1) of this part is 
not subject to the funding limitations of this section. 

["PART G-TRAINING AND MANPOWER DEVELOPMENT 

["PURPOSE 

["SEC. 7~1.. It is the purpose of this part to provide for and en
courage traInIng, manpower development, and personnel practices 
for the purpose of improving the criminal justice system. 

["TRAINING FOR PROSECUTING A'ITORNEYS 

["SEC. 702 .. (a) The Administration is authorized to establish and 
support a traIn~ng program for prosecuting attorneys from State 
and l?cal ag~ncies engaged in the prosecution of white-collar and 
?rganized crIme. The progr~m shall be designed to develop new or 
Improved approaches, technIques, systems, manuals and devices to 
s~rengt~en prosecutive capabilities against white-c~llar and orga
nIzed CrIme. 

["(b) .Whil<; particiJ?~tin~ in ~he training program or traveling in 
connectIOn Wlth partICIpatIOn In the training program, State and 
local per~onnel may be allowed travel expenses and a per diem al
l?wance I~ the same manner as prescribed under section 5703 of 
tItle 5, UnIted States Code, for persons employed intermittently in 
the Government service. 

[:'(c) The cost of training State and local personnel under this 
sect~on shall be provided out of funds appropriated to the Adminis
tratIon for the purpose of such training. 

["TRAINING STATE AND LOCAL CRIMINAL JUSTICE PERSONNEL 

["SEC. 703. (a) The Administration is authorized-
~"~1) to assist in conducting local, regional, or national 

~raI~Ing programs. for t~e training of State and local criminal 
JustIpe pet:son~el, Inch~dIng but not limited to those engaged in 
the I!lvestIga~IOn of crIme and apprehension of criminals, com
munIty relatIOns,. the I?rosecution, defense, or adjudication of 
t~ose charged With CrIme, corrections, rehabilitation, proba
tIO~, and parole of offenders. Such training activities shall be 
des~~ed to ~~pplement and improve rather than supplant the 
traInIng actIVItIes ?f the State and units of local government 
and shall not duplIcate the training activities of the Federal 
Bureau of Investi~ati~n. While participating in the training 
pro~t:am or travehng In connection with participation in the 
traInIng program, State and local personnel may be allowed 
travel expenses and a per diem allowance in the same manner 
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as prescribed under section 5703 of title 5, United States Code, 
for persons employed intermittently in the Government serv
ice' 

["(2) to carry out a progam of planning, development, dem
onstration, and evaluation of training programs for State and 
local criminal justice personnel; . 

["(3) to assist in conducting programs relating to recr~llt
ment selection, placement, and career development practices 
of St~te and local law enforcement and criminal justice person
nel, and to assist State and local governments in planning 
manpower programs for criminal justice; and 

["(4) to carry out a program of planning, development, dem
onstration, and evaluation of recruitment, selection, and place
ment practices. 

["(b)(1) The amount of a grant or contract under this section 
may be up to 100 per centum of the total cost of a program, but the 
total financial support may n.ot exceed 80 per centum of the total 
operating budget of any funded institutions or programs. 

["(2) Institutions funded under this section shall assure that to 
the maximum extent feasible efforts shall be made to increase the 
non-Federal share of the total operating budgets of such institu
tions or programs with the objective of becoming self-sustaining. 

["(3) To the greatest extent possible funds appropriated for the 
purposes of this section shall not b~ utilize~ ~o provide p~r. diem or 
subsistence for State and local offiCials receIvIng such traInIng. 

["FBI TRAINING OF STATE AND LOCAL CRIMINAL JUSTICE PERSONNEL 

["SEC. 704. (a) The Director of the Federal Bureau of Investiga
tion is authorized to-

["(1) establish and conduct training programs at the Federal 
Bureau of Investigation National Academy at Quantico, Vir
ginia, to provide, at the request of a State or unit of local gov
ernment, training for State and local criminal justice person
nel' 

["(2) develop new or improved approaches, techniques, sys
tems, equipment, and devices to improve and strengthen crimi-
nal justice; and , 

["(3) assist in conducting, at the request of a State or UnIt of 
local government, local and regional training programs for the 
training of State and local criminal justice personnel engaged 
in the investigation of crime and the apprehension of crimi
nals. Such training shall be provided only for persons actually 
employed as State police or highway patrol, police of a unit of 
local government, sherjffs, and their deputies, and other per
sons as the State or unit may non1inate for police training 
while such persons are actually employed as officers of such 
State or unit. 

["(b) In the exercise of the functions, powers, and duties estab
lished under this section the Director of the Federal Bureau of In
vestigation shall be under the general authority of the Attorney 
General. 
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CRIMINAL JUSTICE EDUCA'rION PROGRAM 

["SEC. 705. (a) Pursuant to the provisions of subsections (b) and 
(c), the Administration is authorized, after appropriate consultation 
with the Commissioner of Education, to carry out programs of aca
demic educational assistance to improve and strengthen criminal 
justice. 

["(b) The Administration is authorized to enter into contracts to 
make, and make payments to institutions of higher education for 
loans, not exceeding $2,200 per academic year to any person, to 
persons enrolled on a full-time basis in undergraduate or graduate 
prograJ:ns approved by the Administration and leading to degrees 
or certificates in areas directly related to criminal justice or suit
able for persons employed in criminal justice, with special consider
ation to police or correctional personnel of States or units of local 
government on academic leave to earn such degrees or certificates. 
Loans to persons assisted under this subsection shall be made on 
such terms and conditions as the Administration and the institu
tion offering such programs may determine, except that the total 
amount of any such loan, plus interest, shall be canceled for serv
ice as a full-time officer or employee of a criminal justice agency at 
the rate of 25 per centum of the total amount of such loan plus in
terest for each complete year of such service or its equivalent of 
such service, as determined under regulations of the Administra
tion. 

["(c) The Administration is authorized to enter into contracts to 
m~~e and to make payments to institutions of higher education for 
tUItIOn, books, and fees, not exceeding $250 per academic quartet 
or $400 p.er. sem~ste; for any person, for officers of any publicly 
funded crimInal JustICe agency enrolled on a full-time or part-time 
bas. is i~ courses included in an uI?-d~rgraduate or graduate program 
whIch IS approved by the AdmInIstration and which leads to a 
degree ?r certificate in an area related to criminal justice or an 
area sUItable for persons employed in criminal justice. Assistance 
under this subsection may be granted only on behalf of an appli
cant who enters into an agreement to remain in the service of a 
criminal justice agency employing such applicant for a period of 
two yea~s following c<;>mpletion. of any ~ourse for which payments 
are provIded under thIS subsectIOn, and In the event such service is 
not comple~ed, to repay the full amount of such payments on such 
ter~s and In such manner as the Administration may prescribe, 
, [ (d) Full-time teachers or persons preparing for careers as full

tIme teachers of courses related to criminal justice or suitable for 
per.sons eI?ployed iI?- ?riminal ju~tice, in institutions of higher edu
catIOn WhICh are elIgible to receIve funds under this section shall 
be el~gible to receive assistance under subsections (b) and (c) 'as de
termIned under regulations of the Administration. 

["(e:) The Administration is authorized to make grants to or 
enter Into contracts with institutions of higher education or combi
!lations of ~uch, institu,tions, to assi~t them in planning, developing, 
strengthenmg, ImprovIng, or carrYIng out programs or projects for 
the development or demonstration of improved methods of criminal 
justice education, including-
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["(1) planning for the development or expansion of un?e~
graduate or graduate pr.:;grams In law enforcement a~d CrI~l
nal justice, and for law enforcement related courses In publIc 
schools; . 

["(2) education and trainin~ of fac~lty .members; 
["(3) strengthening the crImInal JustIce aspec~s of courses 

leading to an undergraduate, graduate, ,. ~ - professIOnal degree; 
and 

["(4) research into, and development of, met~ods of edu~at
ing students or faculty, ~ncluding t~e preparatIOll of teachmg 
materials and the plannIng of currIculums. The amount of a 
grant or contract may be up to 75 pBr centum of the t?tal cost 
of programs and projects for which a grant or ~ontract IS made. 

["ef) 'rhe Administration is authorized to enter Into contr~cts to 
make and to make payments to institutions of higher educatIOn for 
grants not exceeding $65 per week to persons enrolled on a full
time basis in undergraduate or grad~ate deg;ee 'pro~a~s w~o ~re 
accepted for and serve in full-time Inter:r;ships In crImInal JustICe 
agencies for not less than eIght weeks dUrIng any summer recess or 
for any entire quarter or semester on leave from the degree pro
gram. 

["PART H-AnMINISTRATIVE PROVISIONS 

["ESTABLISHMENT OF OFFICE OF JUS'l'ICE ASSISTANCE, RESEARCH, AND 
STATISTICS 

["SEC. 801. (a) There is established within the Department of 
Justice under the general authority and policy control of the At
torney'General, an Office of Justice Assistance, .Resear~h, and Sta
tistics. The chief officer of the Office of J ust~ce ASSIstance, R~
search and Statistics shall be a Director appOInted by the PreSI-
dent by and with the advice and consent of the Senate. . . 

["(b) The Office of Justice Assistance, Resea!ch, and Sta~I~t~cs 
shall directly provide staff support to, and coordInate the. actIVltI~s 
of the National Institute of Justice, the Bureau of Justice StatIs
ti~s, and the Law Enforcement Assistance Administration. 

["CONSULTATION; ESTABLISHMENT OF RULES AND REGULATIONS 

["SEC. 802. (a) The Office of ~ustic~ Assistance,. ~esea~ch, and 
Statistics, the Law EJiforcemem; ASSIstance Adm~nIstratIOn, t.he 
Bureau of Justice Statistics, and the Nati?nal Ipstitute of Jus~lCe 
are authorized, after appropriate consultatIOn With :epresentatIv~s 
of States and units of local government, to establIsh such :rules, 
regulations, and procedures as ~re nec~ssary to 'the exerCIse of 
their functions, and as are conSIstent WIth the stated purpose of 
this title. .. . h 11 

["(b) The Law Enforcement Assistance f\dmlnistratIO~ sa, 
after consultation with the National InstItute of JustlCe, the 
Bureau of Justice Statistics, State and local governments, and the 
appropriate public and private agencies, estab.lis~ such rule~ and 
regulations as are necessary to assure the continUIng evaluatIOn of 
selected programs or projects conducted pursuant to parts D, E, 
and F, in order to determine-
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["(1) whether such programs or projects have achieved the 
performance goals stated in the original application are of 
proven effectiveness, have a record of proven success o~ offer a 
high probability of improving the criminal justice sy~tein' 

["(2) whether such programs or projects have contrib~ted or 
a,re likely to contribute to ~he improvement of the criminal jus
bce system and the reductIOn and prevention of crime' 

["(3) their cost in relation to their effectiveness in ~chieving 
stated goals; 

["(4) their impact on communities and participants' and 
["(5) their implication for related programs. ' 

Evaluations shall be in addition to the requirements of sections 403 
and 404. In conducting the evaluations called for by this subsection 
!~e Law Enforcement A~sistance Administration shall, when prac~ 
LlCal; compare th~ effectIvene~s of programs conducted by similar 
a,pplIcants and dIfferent applIcants, and shall compare the effec
hve~ess of programs or projects conducted by States and units of 
local government pursuant to part D of tIns title with similar pro
grams carried out pursuant to parts E and F. The law Enforcement 
Assistance f\dministration shall also require applicants under part 
D t~ submIt an annual performance report concerning activities 
carr~ed out pursuant to part D together with an assessment by the 
~pp~lCant of th~ effectivene~s of those activities in achieving the ob
J~c~Iyes of sectIOn 401 of th~s ti~le and the relationships of those ac
tIvIt~es ~o the ne~ds and objectives specified by the applicant in the 
a~p~lCatl(~n submItted pursuant to section 403 of this title. The ad
mmistratIOn s~all susp~nd fun~ing for an approved application 
under part D If an applIcant falls to submit such an annual per
formance report. 

.["(~) The proc~dl!r~s established to implement the provisions of 
t~IS title shall mInImIze paperwork and prevent needless duplica
tion and unnecessary delays in award and expenditure of funds at 
all levels of government. 

["NOTICE AND HEARING ON DENIAL OR TERMINATION OF GRANT 

["SEC. 803 .. (a) Whenever, after reasonable notice and opportuni
ty for a hearIng on the record in accordance with section 554 of 
title 5, United States Code, and National Institute of Justice the 
Bureau of Justice Statistics, or the Law Enforcement Assistance 
Adminis~rat.ion finds ~hat a recipient of their respective assistance 
under thIS tItle has faIled to comply substantially with-

["(1) any provision of this title; 
. ["(2) any regulations or guidelines promulgated under this 

title; or 
. ~"(3) any ~pp~ication submitted in accordance with the pro

VISIOns of thIS tItle, or the provisions of any other applicable 
Federal Act; 

they, until satisfied that there is no longer any such failure to 
comply, shall-

[U(A) terminate payments to. the recipient under this title' 
["(B) reduce payments to the recipient under this title by a~ 

amount equal to the amount of such payments which were not 
expended in accordance with this title; or 

24-038 0-83-43 
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[H(C) limit the availability of payments under this title to 
programs, projects, or activities not affected by such failure to 
comply. 

[H(b) If a State grant application filed under part D or any grant 
application filed under any other part of this title has been rejected 
or a State applicant under part D or an applicant under any other 
part of this title has been denied a grant or has had a grant, or any 
portion of a grant, discontinued, terminated or has been given a 
grant in a lesser anlOunt that such applicant believes appropriate 
under the provisions of this title, the National Institute of Justice, 
the Bureau of Justice Statistics, or the Law Enforcement Assist
ance Administration, as appropriate, shall notify the applicant or 
grantee of its action and set forth the reason for the action taken. 
Whenever such an applicant or grantee requests a hearing, the Na
tional Institute of Justice, the Bureau of Justice Statistics, the Law 
Enforcement Assistance Administration, or any authorized officer 
thereof, is authorized and directed to hold such hearings or investi
gations, including hearings on the record in accordacne with sec
tion 554 of title 5, United States Code, at such times and places as 
necessary, following appropriate and adequate notice to such appli
cant; and the findings of fact and determinations made with re
spect thereto shall be final and conclusive, except as otherwise pro
vided herein. 

[H(C) If such recipient is dissatisfied with the findings and deter
minations of the Law Enforcement Assistance Administration, the 
Bureau of Justice Statistics, or the National Institute of ~Justice, 
follovring notice and hearing provided for in subsection (a), a re
quest may be made for rehearing, under such regulations and pro
cedures as such Administration, Bureau, or Institute, as the case 
may be, may establish, and such recipient shall be afforded an op
portunity to present such additional information as may be deemed 
appropriate and pertinent to the matter involved. 

[HFINALITY OF DETERMINATIONS 

[HSEC. 804 In carrying out the functions vested by this title in 
·the Law Enforcement Assistance Administration, the Bureau of 
Justice Statistics, or the National Institute of eJustice, their deter
minations, findings, and conclusions shall, after reasonable notice 
and opportunity for a hearing, be final and conclusive upon all ap
plications, except as otherwise provided herein. 

[HAPPELLATE COURT REVIEW 

["SEC. 805. (a) If any applicant or recipient is dissatisfied with a 
final action with respect to section 803, 804, or 815(c)(2)(G) of this 
part, such applicant or recipient may, within sixty days after 
notice of such action, file with the United States court of appeals 
for the circuit in which such applicant or recipient is located, or in 
the United States Court of Appeals for the District of Columbia, a 
petition for review of the action. A copy or the petition shall forth
with be transmitted by the petitioner to the Office of Justice As
sistance, Research, and Statistics, the Law Enforcement Assistance 
Administration, the Bureau of Justice Statistics, or the National 
Institute of Justice, as appropriate, and the Attorney General of 
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the United States, who shall represent the Federal Government in 
the litigation. The Office of Justice Assistance, Research, and Sta
tistics, the Law Enforcement Assistance Administration, the 
Bureau of Justice Statistics, or the National Institute of Justice, as 
appropriate, shall thereupon file in the court the record of the pro
ceeding on which the action was based, as provided in section 2112 
of title 28, United States Code. No objection to the action shall be 
considered by the court unless such objection has been urged before 
the Office of Justice Assistance, Research, and Statistics, the Law 
Enforcement Assistance Administration, the Bureau of Justice Sta
tistics, or the National Institute of Justice, as appropriate. 

["(b) The court shall have jurisdiction to affirm or modify a final 
action or to set it aside in whole or in part. The findings of fact by 
the Office of Justice Assistance, Research, and Statistics, the Law 
Enforcement Assistance Administration, the Bureau of Justice Sta
tistics, or the National Institute of Justice, if supported by substan
tial evidence on the record considered as a whole, shall be conclu
sive, but the court, for good cause shown, may remand the case to 
the Office of Justice Assistance, Research, and Statistics, the Law 
Enforcement Assistance Administration, the National Institute of 
Justice, or the Bureau of Justice Statistics, to take additional evi
dence to be made part of the record. The Office of Justice Assist
ance, Research, and Statistics, the Law Enforcement Assistance 
Administration, the Bureau of Justice Statistics, or the National 
Institute of Justice, may thereupon make new or modified findings 
of fact by reason of the new evidence so taken and filed with the 
court and shall file such modified or new fmdings along with any 
recommendations such entity may have for the modification or set
ting aside of such entity's original action. An new or modified find
ings shall be conclusive with respect to questions of fact if support
ed by substantial evidence when the record as a 'whole is consid
ered. 

[H(C) Upon the filing of such petition, the court shall have juris
diction to affirm the action of the Office of Justice Assistance, Re
search, and Statistics, the Law Enforcement Assistance Adminis
tration, the Bureau of Justice Statistics, or the National Institute 
of Justice, or to set it aside, in whole or in part. The judgment of 
the court shall be subject to review by the Supreme Court of the 
United States upon writ of certiorari or certifications as provided 
in section 1254 of title 28, United States Code .. 

[."DELEGATION OF FUNCTIONS 

["SEC. 806. The Attorney General, the Office of Justice Assist
ance, Research, and Statistics, the National Institute of Justice, the 
Bureau of Justice Statistics, and the Law Enforcement Assistance 
Administration may delegate to any of their respective officers or 
employees such functions as they deem appropriate. 

["SUBPENA POWER; AUTHORITY TO HOLD HEARINGS 

["SEC. 807. In carrying out their functions, the Office of Justice 
Assistance, Research, and Statistics, the National Institute of J us
tice, the Bureau of Justice Statistics, and the Law Enforcement As
sistance Administration, and upon authorization, any member 
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thereof or any hearing examiner or administrative law judge as
signed to or employed thereby shall have the power to hold hear
ings and issue subpenas, administer oaths, examine witnesses, and 
receive evidence at any place in the United States they may desig-
nate. 

[HCOMPENSATION OF DIRECTOR OF OFFICE OF JUSTICE ASSISTANCE, 
RESEARCH, AND STATISTICS 

["SEC. 808. Section 5314 of title 5, United States Code, is amend
ed-

["(1) by adding at the end thereof-
[" 'Director, Office of Justice Assistance, Research, and Sta-

tistics.' and 
["(2) by striking out-
[" 'Administrator of Law Enforcement Assistance.'. 

["COMPENSATION OF OTHER. FEDERAL OFFICERS 

["SEC. 809. Section 5315 of title 5, United States Code, is amend
ed-

["(1) by striking out-
[It 'Deputy Administrator for Policy Development of the 

Law Enforcement Assistance Administration.' and 
[It 'Deputy Administrator for Administration of the Law En-

forcement Assistance Administration.'; and 
["(2) by adding at the end the folloWing: 
[" 'Administrator of Law Enforcement Assistance. 
[It 'Director of the National Institute of Justice. 
[It 'Director of the Bureau of Justice Statistics.'. 

["EMPLOYMENT OF HEARING OFFICERS 

["SEC. 810. The Office of Justice Assistance, Research, and Sta
tistics, the National Institute of Justice, the Bureau of Justice Sta
tistics, and the Law Enbrcement Assistance Administration may 
appoint such officers and employees as shall be necessary to carry 
out their powers and duties under this title and may appoint such 
hearing examiners or administrative law judges or request the. use 
of such administrative law judges selected by the Office of Person
nel Management pursuant to section 3344 of title 5, United States 
Code, as shall be necessary to carry out their powers and duties 
under this title. 

["AUTHORITY TO USE AVAILABLE SERVICES 

["SEC. 811. The Office of Justice Assistance, Research, and Sta
tistics, the National Institute of Justice, the Bureau of Justice Sta
tistics, and the Law Enforcement Assistance Administration are 
authorized on a reimbursable basis when appropriate, to use the 
available services, equipment, personnel, and facilities of Federal, 
State, and local agencies to the extent deemed appropriate after 
giving due consideration to the effectiveness of such existing serv
ices, equipment, personnel, and facilities. 
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["CONSULTATION WITH OTHER FEDERAL, STATE, AND LOCAL OFFICIALS 

["SEC. 812. In carrying out the provisions of this title, including 
the issuance of regulations, the Attorney General, the Director of 
the Office of Justice Assistance, Research, and Statistics, the Ad
ministrator of the Law Enforcement Assistance Administration, 
and the Directors of the National Institute of Justice and the 
Bureau of Justice Statistics shall consult with other Federal de
partments and agencies and State and local officials. 

["REIMBURSEMENT AUTHORITY 

["SEC. 813. (a) The Office of Justice Assistance, Research, and 
Statistics, the National Institute of Justice, the Bureau of Justice 
Statistics, and the Law Enforcement Assistance Administration 
may arrange with and reimburse the heads of other Federal de
partments and agencies for the performance of any of their func
tions under this title. 

["(b) The National Institute of Justice, the Bureau of Justice 
Statistics, and the Law Enforcement Assistance Administration, 
and the Office of Justice Assistance, Research, and Statistics in car
rying out their respective functions may use grants, contracts, or 
cooperative agreements in accordance with the standards estab
lished in the Federal Grant and Cooperative Agreement Act of 
1977 (41 U.S.C. 501 et seq.). 

["SERVICES OF EXPERTS AND CONSULTANTS; ADVISORY COMMITTEES 

[ltSEC. 814. (a) The Office of Justice Assistance, Research, and 
Statistics, the National Institute of Justice, the Bureau of Justice 
Statistics, and the Law Enforcement Assistance Administration 
may procure the services of experts and consultants in accordance 
with section 3109 of title 5, United States Code, at rates of compen
sation for individuals not to exceed the daily equivalent of the rate 
then payable for GS-18 by section 5332 of title 5, United States 
Code. 

[It(b) The Office of Justice Assistance, Research, and Statistics, 
the National Institute of Justice, the Bureau of Justice Statistics, 
and the Law Enforcement Assistance Administration are author
ized to appoint, without regard to the provisions of title 5, United 
States Code, relating to appointments in the competitive service, 
technical or other advisory committees to advise them with respect 
to the administration of this title as they deem necessary. Members 
of those committees not otherwise in the employ of the United 
States, while engaged in advising them or attending meetings of 
the committees, shall be compensated at rates to be fixed by the 
Offices but not to exceed the daily equivalent of the rate then pay
able for GS-18 by section 5332 of title 5, United States Code and 
while away from home or regular place of business they may be 
allowed travel expenses, including per diem in lieu of subsistence, 
as authorized by section 5703 of such title 5 for persons in the Gov
ernment service employed intermittently. 

[It(c) Payments under this title may be made in installments, 
and in advance or by way of reimbursement, as may be determined 
by the Administration, and may be used to pay the transportation 
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and subsistence expenses of persons attending conferences or other 
assemblages notwithstanding the provisions of the joint resolution 
entitled 'Joint resolution to prohibit expenditure of any moneys for 
housing, feeding, or transporting conventions or meetings', ap
proved February 2, 1935 (31 U.S.C. 551). 

[HpROHIBITION OF FEDERAL CONTROL OVER STATE AND LOCAL 
CRIMINAL JUSTICE AGENCIES 

[HSEC. 815. (a) Nothing contained in this title or any other Act 
shall be construed to authorize any department, agency, officer, or 
employee of the United States to exercise any direction, supervi
sion, or control over any police force or any other criminal justice 
agency of any State or any political subdivision thereof. 

["(b) Notwithstanding any other provision of law, nothing con
tained in this title shall be construed to authorize the National In
stitute of Justice, the Bureau of Justice Statistics, or the Law En
forcement Assistance Administration-·-

["(1) to require, or condition the availability or amount of a 
grant upon the adoption by an applicant or grantee under this 
title of a percentage ratio, quota system, or other program to 
achieve racial balance in any criminal justice agency; or 

["(2) to deny or discontinue a grant because of the refusal of 
an applicant or grantee under this title to adopt such a ratio, 
system, or other program. 

["(c)(l) No person in any State shall on the ground of race, color, 
religion, national origin, or sex be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination under or 
denied employment in connection with any programs or activity 
funded in whole or in part with funds made available under this 
title. 

["(2)(A) Whenever there has been-
["(i) receipt of notice of a finding, after notice and opportu

nity for a hearing, by a Federal court (other than in an action 
brought by the Attorney General) or State court, or by a Feder
al or State administrative agency, to the effect that there has 
been a pattern or practice of discrimination in violation of 
paragraph (1); or 

["(ii) a determination after an investigation by the Office of 
Justice Assistance, Research, and Statistics (prior to a hearing 
under subparagraph (F) but including an opportunity for the 
State government or unit of local government to make a docu
mentary submission regarding the allegation of discrimination 
with respect to such program or activity, with funds made 
available under this title) that a State government or unit of 
local government is not in compliance with paragraph (1); 

the Office of Justice Assistance, Research, and Statistics shall, 
within ten days after such occurrence, notify the chief executive of 
,the affected State, or the State in which the affected unit of local 
government is located, and the chief executive of such unit of local 
government, that such program or activity has been so found or de
termined not to be in compliance with paragraph (1), and shall re
quest each chief executive, notified under this subparagraph with 
respect to such violation, to secure compliance. For purposes of 

675 

clause (i) a finding by a.. Federal or State administrative agency 
~hal! ~e. deemed rendered after notice and opportunity for a hear
II?-~ if It IS rendered pursuant to procedures consistent with the pro
VlSI~pS of sUbchapter II of c~apter 5 of title 5, United States Code. 
~ (B) In the event the chIef executive secures compliance after 

not.ICe pursuant to subparagraph (A), the terms and conditions with 
whICh the affected State government or unit of local government 
a~ees to co.mply shall be set forth in writing and signed by the 
chIef executIve of the State, by the chief executive of such unit (in 
the event of ~ viola~ion by a unit of local government), and by the 
Office ?f ~ ustIce ASSIstance, Research, and Statistics. On or prior to 
the eftectIve date of the agreement, the Office of Justice Assist
ance, Resear~h, an~ Statisti~s shall send a copy of the agreement to 
each c?mplalnant, If any, wIth respect to such violation. The chief 
executIve of the State, or the chief executive of the unit (in the 
event of a violation by a unit of local government) shall file semi
ann1!-a~ report~ ~th the Office of Justice Assistance, Research, and 
StatIstICS detaIlIng the steps taken to comply with the agreement. 
These reports .shall c~ase to be filed upon the determination of the 
Office of JustIce AssIstance, Research, and Statistics that compli
~nce has been secured, or upon the determination by a Federal or 
~t~te court. that su~h St~te go~ernme:nt or local governmental unit 
IS In complIance wIth thIS sectIOn. WIthin fifteen days of receipt of 
s~ch reports, the Office of Justice Assistance, Research, and Statis
tICS ,~hall send a copy the~eof to e.ach such complainant. 

[ (C) If, at the conclUSIOn of nInety days after notification under 
subparagraph (A)-

["(i) compliance has not been secured by the chief executive 
of that State or the chief executive of that unit of local govern
ment; and 

[."(H) an administrative law judge has not made a determi
natIon under ~ubparagraph (F) that it is likely the State gov
ernment or unIt of local government will prevail on the merits' 
the. Office of Justice Assistance, Research, and Statistics shali 
notIfy the Attorney General that compliance has not been se
cured and cau~ed. to have suspended further payment of any 
f1::mds under t:~l1s. tItle to that pr?gram or activity. Such suspen
SIon shall be lImIted to the specIfic program or activity cited by 
the. Office of Justice Assistance, Research, and Statistics in the 
~otICe under s~bparagraph (A). Such suspension shall be effec
tIve for a perIOd of not more than one hundred and twenty 
days, or, if t~ere is a hearing under subparagraph (G), not 
more than thIrty days after the conclusion of such hearing 
~nless t~ere has been an express finding by the Office of J us~ 
tICe A~sIstance, Research,. and Statistics, after notice and op
po.rtunlty. for such a hearIng, that the recipient is not in com
J)lIance WIth paragraph (1). 

[ (D) l)~yment of the suspended funds shall resume only if-
[ (1). such State .government or unit of local government 

ente~s Into .a complIance agreement approved by the Office of 
JustIce ~ssIstance, Rese!irch, and Statistics and the Attorney 
Gen,~~~IIn accordance WIth subparagraph (B); 

[ (If) such St!3.te government or unit of local government 
complIes fully WIth the final order or judgment of a Federal or 
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State court, or by a Federal or State administrati,:e agency if 
that order or judgment covers all the matters r~lls~d ~y the 
Office of Justice Assistance, Research, and Statistics .In the 
notice pursuant to subparagraph (A), or is found to be In com-
pliance with pa:f:'aJ~'rap~ (1) by such court; or . . 

["(iii) after a hearing the Office of Justice ASSIstance, Re
search, and Statistics pursuant to subparagraph (F) finds that 
noncompliance has not been demonstrated. ... . 

["(E) Whenever the Attorney General files a CIVIl actI0X: alleging 
a pattern or practice of discriminatory conduct on the baSIS ?f .race, 
color, religion, national origin, or sex in any program. or activIty of 
a State government or unit of local gov~rnment WhICh State: gov
ernment or unit of local government recelve;s funds made B:v~ulable 
under this title and the conduct allegedly VIolates the prOVISIOns of 
this section a~d neither party within forty-five days after such 
filing has been granted such preliminary relief wit~ rega~d to the 
suspension or payment of fu~ds as may be otherWIse a,:,aI~able by 
law the Office of Justice ASSIstance, Research, and Statistics shall 
cau~e to have suspended further payment of any funds un~er this 
title to that specific program or activity allege~ by the ~ttorne! 
General to be in violation of the provisions of thIS subsectwn until 
such time as the court orders resumption of payment. 

["(F) Prior to the suspensi<;)fi of funds ~nder. subparagI"aph (C), 
but within the ninety-day perIOd after notificatIOn under subpara
graph (C), the State governrnent or unit of local governI?ent may 
request an expedited preliminary hearing on the re~ord In accord
?Lnce with section 554 of title 5, United States Code, In order t~ de
termine whether it is likely that the State government or unIt of 
local government would, at a full hearing under subparagr.aph (G), 
prevail on the merits on the issue of the all~g~d no.ncompl~ance .. A 
finding under this subparagraph by the admInIstrative law Judge In 
favor of the State government or unit of local government .shall 
defer the suspension of funds under su~paragraph (C) ,PendIng a 
finding of noncompliance at the conclUSIOn of the hearIng on the 
merits under subparagraph (G). 

["(G)(i) At any time after notification under subparagraph (~), 
but before the conclusion of the one-hundred-and-twenty-day perIOd 
referred to in subparagraph (C), a State government or unit of local 
government may request a h~aring on the recor~ in accordance 
with section 554 of title 5 UnIted States Code, whIch the Office of 
Justice Assistance, Resea.'rch, and Statistics shall initiate within 
sixty days of such request. . . 

["(ii) Within thirty days after the cOllclubIOn of the hearmg, or, 
in the absence of a hearing, at the conclusion of the one-hundred
and-twenty-day period referred to in s~b~aragraph (C), the Of~ce of 
Justice Assistance Research, and Statistics shall make a findmg of 
compliance or no~compliance. If the O~fice of Justice ~ssistance, 
Research and Statistics makes a findIng of noncomplIance, the 
Office of' Justice Assistance, Research, and Statistics shall not~fy 
the Attorney General in order that the Attorney General m.ay In
stitute a civil action under paragraph (3), cause to have termInated 
the payment of funds under this title, and, if appropriate, seek re
payment of such funds. 
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[tt(iii) If the Office of Justice Assistance, Research, and Statistics 
makes a fi:lding of compliance, payment of the suspended funds 
shall resume as provided in subparagraph (D). 

["(H) Any State government or unit of local government ag
grieved by a final determination of the Office of Justice Assistance, 
Research, and Statistics under subparagraph (G) may appeal such 
determination as provided in section 805 of this title .. 

["(3) Whenever the Attorney General has reason to believe that 
a State government or unit of local government has engaged in or 
is engaging in a pattern or practice in violation of the provisions of 
this section, the Attorney General may bring a civil action in an 
appropriate United States district court. Such court may grant as 
relief any temporary restraining order, preliminary or permanent 
injunction, or other order, as necessary or appropriate to insure the 
full enjoyment of the rights described in this section, including the 
suspension, termination, or repayment of such funds made availa
ble under this title as the court may deem appropriate, or placing 
any further such funds in escrow pending the outcome of the litiga
tion. 

["(4)(A) ¥lhenever A State government or unit of local govern
ment, or any officer or employee thereof acting in an official capac
ity, has engaged or is engaging in any act or practice prohibited by 
this subsection, a civil action may be institued after exhaustion of 
administrative remedies by the person aggrieved in an appropriate 
United States district court or in a State court of general jurisdic
tion. Administrative remedies shall be deemed to be exhausted 
upon the expiration of sixty days after the date the administrative 
complaint was filed with the Office of Justice Assistance, Research, 
and Statistics or any other administrat.ive enforcement agency, 
unless within such period there has been a determination by the 
Office of Justice Assistance, Research, and Statistics or the agency 
on the merits of the complaint, in which case such remedies shall 
be deemed exhausted at the time the determination becomes final. 

["(B) In any civil action brought by a private person to enforce 
compliance with any provision of this subsection, the court may 
grant to a prevailing plaintiff reasonable attorney fees, unless the 
court determines that the lawsuit is frivolous, vexatious, brought 
for harassment purposes, or brought principally for the purpose of 
gaining attorney fees. 

["(C) In any action instituted under this section to enforce com
pliance with paragraph (1), the Attorney General, or a specially 
designated assistant for or in the name of the United States, may 
intervene upon timely application if he certifies that the action is 
of general public importance. In such action the United States 
shall be entitled to the same relief as if it had instituted the action. 

["REPORT 'fO PRESIDENT AND CONGRESS 

["SEC. 816. (a) On or before March 31 of each year, the Adminis
trator of the Law Enforcement Assistance Administration shall 
report to the President and to the Committees on the Judiciary of 
the Senate and House of Representatives on activities pursuant to 
parts D, E, F, and G during the preceding fiscal year. Such report 
shall include-
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["(1) a description of the progress made in accomplishing 
the objectives of such parts; 

["(2) a description of the national priority programs and 
projects established pursuant to part 'E; 

["(3) the amounts obligated under parts D, E, and F for each 
of the components of the criminal justice system; 

["(4) the nature and number of jurisdictions which expended 
funds under part D on national priority programs or projects 
established pursuant to part E, and the percentage of part D 
funds expended by such jurisdictions on such porgrams or proj
ects; 

["(5) a summary of the major innovative policies and pro
grams for reducing and preventing crime recommended by the 
Administration during the preceding fiscal year in the course 
of providing technical and fm~mcial aid and assistance to State 
and local governments pursuant to this title; 

["(6) a description of the procedures used to audit, monitor, 
and evaluate programs or projects to insure that all recipients 
have complied with the title and that the information con
tained in the applications was correct; 

["(7) the number of part D applications or amendments ap
proved by the Administration without recommending sub$tan
tial changes; 

["(8) the number of part D applications or amendments in 
which the Administration recommended substantial changes, 
and the disposition of such programs or projects; 

["(9) the number of programs or projects under part D appli
cations or amendments with respect to which a discontinua
tion, suspension, or termination of payments occurred together 
with the reasons for such discontinuation, suspension, or termi
nation; 

["(10) the number of programs or projects under part D ap
piICations or amendments which were subsequently discontin
ued by the jurisdiction following the termination of funding 
under this title; and 

["(11) a description of equipment whose cost in the aggro
gate was $100,000 or more that was purchased in connection 
with each program or project assisted under part D, and the 
current use status of such equipment. 

["(b) Not later than three years after the date of enactment of 
the Justice System Improvement Act of 1979, the Administrator of 
the Law Enforcement Assistant Administration, after consultation 
with the Director of the National Institute of Justice, the Director 
of the Bureau of Statistics, and the Administrator of the Office of 
Juvenile Justice and Delinquency Prevention, with respect to the 
receipt and compilation of evaluations, statistics, and performance 
reports required by this title, shall submit to the Committees on 
the Judiciary of the Senate and the House of Representatives a 
report. The report shull set forth comprehensive statistics which, 
together with the Administrator's analysis and findings, shall indi
cate whether grants made to States or units of local government 
under parts D, E, and F have made a reasonably expected contribu
tion toward-
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. ["(1) improving and strengthening law enforcement agen
~Ies, as measured by arrest rates, incidence rates, vktimization 
-. ates, the number ~f rep?rted crimes, clearance rates, the 
number of patrol or InvestIgative hours per uniformed of.fi.cer 
or affY ot!ter aPl?ropriate objective measure; ~ , 

[ (2) ImprovIng the police utilization· of community re
s?nrces through support of joint police-community projects de
SIgned to prevent or control neighborhood crime. 

["(3) disrupting illicit commerce in stolen g~ods and prop
erty; 

["(4) combating arson· 
["(5) ~eveloping i!lv~stigations and prosecutions of white-

fi
collar crIme, organl;Zed crime, public-corruption-related of
enses, and fraud agaInst the government. 
. [Il(~). reducin~ the time between arre~t or indictment and 

dISposItIOn of trIal· . 

h 
["(7) incr~asing the use and development of alternatives to 

t e prosecutIOn of selected offenders. 
["~8) increa~ing the development' and use of alternatives to 

Pt.retrifalthdet~nktIonf dthat assure return to court and a minimiza
IO!!t2 \ . e rIs.o anger; 
. L ~9J n:creasln~ the rate at which prosecutors obtain eonvic .. 

tIOns agaInst habItual, nonstatus offenders. 
~"(10) develo:pi~g and impl~menting pro~ams which provide 

assIstance to VIctIms and Witnesses, including restitution by 
the.offe.nder, programs encouraging victim and witness partici
pation In the c;rim~nal justice system, and programs de~igned 
to prevent retrIbU~IOn again~t or intimidation of witnesses by 
persons charged WIth or convICted of crimes· -
1"[:'(11) pr~viding competent defense coun~el for indigent and 

e I~?le 10w-incOI~e pers?ns accused of criminal offenses; 

d 
[ (12) developIng projects to identify and meet the needs of 

rug dependent offenders· 
['~(13) increa~ing the ~vailability and use of alternatives to 

maxImum-securIty confinement of convicted offenders who 
pos~, no threat ~o public safety; 

I 
[ (14) reduc~ng the rates of violence among inmates in 

p aces of detentIon and confinement. 
d [;'(15) im'provi~g conditi~ns o.f ~etention and confinement in 

fh u t and JuvenIle ?orr~ctI?nal Institutions, as measured by 
. e number of such InstitutIOns administering programs mpet-
Ing accepted standards. -
. ["(16) training cri~inal justice personnel in programs meet
mg standards recognIzed by the Administrator 

["(17) revision .a.n~ recodification by States ~nd units of loeal 
g?~ernment of crImInal statutes, rules, and procedures and re
vlisIOn ~f ~tatu.tes,. rules, and regulations governing State and 
ocal crImInal Justice agencies; and 
["(1~) developing statistical an~ evaluative systems in States 

~nt U~ItS o~ local government whICh assist the measurement of 
In
h 

Ica ors In each of the areas described in paragraphs (1) 
trough (17). 
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Such report shall identify separately, to the maximum practicable 
extent, such contribution according to the parts of this title under 
which such grants are authorized and made. 

["(c) Not later than two hundred and seventy days after the 
date of enactment of the Justice System Improvement Act of 1979, 
the Administrator of the Law Enforcement Assistance Administra
tion shall transmit to the Committees on the JUdiciary of the 
Senate and the House of Representatives a plan for the collection, 
analysis, and evaluation of any data relevant to measure, as objec
tively as is practicable, progress in each of the areas described in 
subsection (b). In developing such plan, the Administrator of the 
Law Enforcement Assistance Administration shall consult with the 
Director of the National Institute of Justice, the Director of the 
Bureau of Justice Statistics, the Administrator of the Office of Ju
venile Justice and Delinquency Prevention, and the Committees on 
the JUdiciary of the Senate and the House of Representatives. 
After such consultation and at any time prior to the submission of 
such plan as required by this subsection, the Administrator may 
recommend to such committees reporting areas in addition to those 
described in subsection (b). Such plans shall include the Adminis
trator's recommended definitions of the terms 'comprehensive sta
tistics' and 'reasonably expected contribution' as used in subsection 
(b), which take into account the total amount of funds available for 
distribution to States and units of local government under parts D, 
E, and F, as compared to the total amount of funds available for 
expenditure by States and units of local government for criminal 
justice purposes. Such plan shall be used by the Administrator in 
preparing the report required by subsection (b). 

["(d) The report required by subsection (b) shall address whether 
a reasonably expected contribution has been attained in the areas 
described in subsection (b) and any area added by the Administra
tor under subsection (e). 

["(e) To the maxirnum extent feasible, the Administrator shall 
minimize duplication in data collection requh-ements imposed on 
grantee agencies by this section. 

["RECORDKEEPING REQUIREMENT 

["SEC. 817. (a) Each recipient of funds under this title shall keep 
such records as the Office of Justice Assistance, Research, and Sta
tistics shall prescribe, including records which fully disclose the 
amount and disposition by such recipient of the fund.s, the total 
cost of the project or undertaking for which such funds are used, 
and the amount of that portion of the cost of the project or under
taking supplied by other sources, and such other records as will fa
cilitate an effective audit. 

["(b) The Office of Justice Assistance, Research, and statistics or 
any of its duly authorized representatives, shall have access for 
purpose of audit and examination of any books, documents, papers, 
and records of the recipients of funds under this title which in the 
opinion of the Office of Justice Assistance, Research, and Statistics 
may be related or pertinent to the grants, contracts, subcontracts, 
subgrants, or other arrangements referred to under this title. 
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["(e) The Comptroller Ge~eral of the U~ited Stat~s 0: any of his 
duly authorized representatIves, shall, untIl the eX~IratIO~ of th:ee 
years after the completion of the program or project w~th whIch 
the assistance is used, have access for the purpose of audIt and .e~
amination to any books, documents, papers, and records of reCIpI
ents of Federal funds under this title which in the opinion of the 
Comptroller General may be related or pertinent to the grants, 
contracts, subcontracts, subgrants, or other arrangements referred 
to under this title. 

["(d) Within one hund~ed and twe;nty da~s after the enactment 
of this subsection, the Orfice of J ustlCe ASSIstance, Research, and 
Statistics shall review existing civil rights regulations and conform 
them to this title. Such regulations shall include-

["(1) reasonable and specific time limits for the Office of 
Justice Assistance, Research, and Statistics to respond to the 
filing of a complaint by any person ~ll~gin~ thB:t a State gov
ernment or unit of local government IS In VIOlatIOn of the pro
visions of section 815(c) of this title, including reasonable time 
limits for instituting an investigation, making an appropriate 
determination with respect to the allegations, and advising the 
complainant of the status of the complaint; and 

["(2) reasonable and specific time li.m~ts for the Offi~e of 
Justice Assistance Research, and StatIstIcs to conduct Inde
pendent audits and rev?-ews of State governments a?-d 'l;lnit.s of 
local government receIving funds pursuant to thI~ t~tle for 
compliance with the pr~vision:s of section 815(c) of thIS. t~tle. 

["(e) The provisions of thIS sectIOn shall apply to all reCIpIents. of 
assistance under this title, whether by direct grant, cooperatIVe 
agreement, or contract under this title or by subg~an~ or subcon
tract from primary grantees or contractors under thIS tItle. 

["(£) There is hereby established within the Law Enforcement 
Assistance Administration a revolving fund for the purpose of sup
porting projects that will acquire stollen goods and property in an 
effort to disrupt illicit commerce in such goods. and property. N?t
withstanding any other provision of law, any Income or royalties 
generated from such projects together with income generated from 
any sale or use of such goods ?r property, where such go?d~ or 
property are not claimed by theIr lawful. owner, shall l:>e paId Into 
the revolving fund. Where a party establIshes a legal rlgh~ to. such 
goods or propert!, the ~dministrator of the fund ~ay in hIS dIscre
tion assert a claIm agaInst the property or goods In the amount of 
Federal funds used to purchase such goods or property. Proce~ds 
from such claims shall be paid into the revolving fund. The AdmIn
istrator is authorized to make disbursements by appropriate 
means, including grants, from the fund for the purpose of this sec-
tion. 

["CONFIDENTIALITY OF INFORMATION 

["SEC. 818. (a) Except as provided by Federal law other than this 
title no officer or employee of the Federal Government, and no re
cipi~nt of assistance under the provisions of this title shall use ~r 
reveal any research or 'st.atisti~al i,nformation fu:nishe~ under thIS 
title by any person and IdentIfiable to any speCIfic prIvate person 
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for any purpose other than the purpose for which it was obtained 
in accordance with this title. Such information and copies thereof 
shall be immune from legal process, and shall not, without the con
sent of the person furnishing such information, be admitted as evi
dence or used for any purpose in any action, suit, or other judicial, 
legislative, or administrative proceedings. 

["(b) All criminal history information collected, stored, or dis
seminated through support under this title shall contain, to the 
maximum extent feasible, disposition as well as arrest data where 
arrest data is included therein. The collection, storage, and dissemi
nation of such information shall take place under procedures rea
sonably designed to insur& that all such information is kept cur
rent therein; the Office of Justice Assistance, Research, and Statis
tics shall assure that the security and privacy of all information is 
adequately provided for and that information shall only be used for 
law enforcement and criminal justice and other lawful purposes. In 
addition, an individual who believes that criminal history informa
tion concerning him contained in an automated system is inaccu
rate, incomplete, or maintained in violation of this title, shall, upon 
satisfactory verification of his identity, be entitled to review such 
information and to obtain a copy of it for the purpose of challenge 
or correction. 

["(c) All criminal intelligence systems operating through sup
port under this title shall collect, maintain, and disseminate crimi
nal. intelligence information in conformance with policy standards 
which are prescribed by the Office of Justice Assistance, Research, 
and St~tistics and which are written to assure that .the funding and 
operatIOn of these systems furthers the purpose of this title and to 
assure that such systems are not utilized in violation of the privacy 
and constitutional rights of individuals. 

["(d) Any person violating the provisions of this section, or of 
any rule, regulation, or order issued thereunder, shall be fined not 
to exceed $10,000, in addition to any other penalty imposed by law. 

["AUTHORITY TO ACCEPT VOLUNTARY SERVICES 

["SEC. 819. The Office of Justice Assistance, Research, and Sta
tistics, the National Institute of Justice, the Bureau of Justice Sta
tistics, and the Law Enforcement Assistance Administration are 
au.tho~ized to accept and employ, in carrying out the provisions of 
thIS tItle! .voluntary ~nd uncompensated services notwithstanding 
the prOVISIOns of sectIOn 3679(b) of the Revised Statutes (31 U.S.C. 
665(b». Such individuals shall not be considered Federal employees 
except for purposes of chapter 81 of title 5, United States Code, 
with respect to job-incurred disability and title 28, United States 
Code, with respect to tort claims. 

["ADMINISTRATION OF JUVENILE DELINQUENCY PROGRAMS 

["SEC .. 8?0. (a) All programs ~o;'1cer~ed with juvenile delinquency 
and admInIstered by the AdmInIstratIOn shall be administered or 
subject to the policy direction of the office established by section 
201(a) of the Juvenile Justice and Delinquency Prevention Act of 
1974. 

L 

683 

["(b) The Director of the Natio~al Institute of Justice and the 
Director of the Bureau of Justice Statistics shall work closely with 
the Administrator of the Office of Juvenile Justice and Deliquency 
Prevention in developing and implementing programs in the juve
nile justice and delinquency prevention field. 

["PROHIBITION ON LAND ACQUISITION 

["SEC. 821. No funds under this title shall be used for land ac
quisition. 

["PROHIBITION ON USE OF CIA SERVICES 

["SEC. 822. Notwithstanding any other provision of this title, no 
use will be made of services, facilities, or personnel of the Central 
Intelligence Agency. 

["INDIAN LIABILITY WAIVER 

["SEC. 823. Where a State does not have an adequate forum to 
enforce grant provisions imposing liability on Indian tribes, the Ad
ministration is authorized to waive State liability and may pursue 
such legal remedies as are necessary. 

["DISTRICT OF COLUMBIA MATCHING FUND SOURCE 

["SEC. 824. Funds appropriated by the Congress for the activities 
of any agency of the District of Columbia government or the 
United States Government performing law enforcement functions 
in and for the District of Columbia may be used to provide the non
Federal share of the cost of programs or projects funded under this 
title. 

["LIMITATION ON CIVIL JUSTICE MATTERS 

["SEC. 825. Authority of any entity established under this title 
shall extend to civil justice matters only to the extent that such 
civil justice matters bear directly and substantially upon criminal 
justice matters or are inextricably intertwined with criminal jus
tice matters. 

["REIMBURSEMENT FOR UNUSED EQUIPMENT 

["SEC. 826. The Law Enforcement Assistance Administration 
may require a State council, a grantee, or other recipient of assist
ance under this title to reimburse the Administration for the feder
ally assisted part of the cost of any equipment whose purchase was 
in connection with a program or project assisted by such Adminis
tration under this title and which cost in the aggregate $100,000, or 
more, if such equipment has not been placed in use one year after 
the date set at the time of purchase for the commencement of such 
use, or has not continued in use during its useful life. In lieu of 
requiring reimbursement under this section, such Administration 
may require that the State council, a grantee, or other recipient of 
assistance under this title take appropriate measures to put such 
equipment into use. 
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["PRISON INDUSTRY ENHANCEMENT 

["SEC. 827. (a) Section 1761 of title 18, United States Code, is 
amended by adding thereto a new subsection (c) as follows-

[" '(c) In addition to the exceptions set forth in subsection (b) of 
this section, this chapter shall also not apply to goods, wares, or 
merchandise manufactured, produced, or mined by convicts or pris
oners participating in a program of not more than seven pilot proj
ects designated by the Administrator of the Law Enforcement As
sistance Administration and who-

[ee '(1) have, in connection with such work, received wages at 
a rate which is not less than that paid for work of a similar 
nature in the locality in which the work was performed, except 
that such wages may be subject to deductions which shall not, 
in the aggregate, exceed 80 per centum of gross wages, and 
shall be limited as follows: 

[" '(A) taxes (Federal, State, local); 
[" '(B) reasonable charges for room and board as deter

mined by regulations which shall be issued by the Chief 
State correctional officer; 

[" '(C) allocations for support of family pursuant to 
State statute, court order, or agreement by the offender; 

[" '(D) contributions to any fund established by law to 
compensate the victims of crime of not more than 20 per 
centum but not less than 5 per centum of gross wages; 

[" '(2) have not solely by their status as offenders, been de
prived of the right to participate in benefits made available by 
the Federal or State Government to other individuals on the 
basis of their employment, such as workmen's compensation. 
However, such convicts or prisoners shall not be qualified to 
receive any payments for unemployment compensation while 
incarcerated, notwithstanding any other provision of the law to 
the contrary; 

[" '(3) have participated in such employment voluntarily 
and have agreed in advance to the specific deductions made 
from gross wages pursuant to this section, and all other finan
cial arrangements as a result of participation in such employ
ment.'. 

[" (b) The first section of the Act entitled 'An Act to provide con
ditions for the purchase of supplies and the making of contracts by 
the United States, and for other purposes', approved June 30, 1936 
(49 Stat. 2036; 41 U.S.C. 35), commonly known as the Walsh-Healey 
Act, is amended by adding to the end of subsection (d) thereof, 
before ': and', the following: " except that this section, or any other 
law or Executive order containing similar prohibitions against pur·· 
chase of goods by the Federal Government, shall not apply to con· 
vict labot: which satisfies the conditions of section 1761(c) of title 18, 
United States Code'. 

[" (c) The provisions of this section creating exemptions to Fed
eral restrictions on marketability of prison made goods shall not 
apply unless-

[" (1) representatives of local union central bodies or similar 
labor union organizations have been consulted prior to the ini-
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tiation of any project qualifying of any exemption created by 
this section; and 

. [" (2) such paid inmate employment will not result in the 
dIsplacement of. emp~oyed wor.kers, or be applied in skilJs, 
crafts, or trades In whlCh there IS a surplus of available gainful 
labor in the locality, or impair existing contracts for services. 

[ "PART I-DEFINITIONS 

[ "DEFINITIONS 

["SEC. 901. (a) As used in this title-
["(1) 'criminal justice' means activities pertaining to crime 

prevention, control, or reduction, or the enforcement of the 
criminal law, including, bu~ not limited to, police efforts to pre
vent, control, or reduce crIme or to apprehend criminals in
c~uding juveniles, activities of courts having criminal juri~dic
tIo,:, and related agencies (including but not limited to prosecu
torlal. and defender services, juvenile delinquency agencies and 
pretrIal serVlCe or release agencies), activities of corrections 
probation, or: par?le authori~i~s and related agencies assisting 
In the rehabIhtatlOn, supervIslOn, and care of criminal offend
ers, and programs relating to the prevention, control or reduc
tion of narcotic addiction and juvenile delinquency' ' 

["(2) 'State' means any State of the United St~tes the Dis
trict of Columbia, the Commonwealth of Puerto Rico the 
Virgin Islands, Guam, American Samoa, the Trust Territ~ry of 
the Pacific Islands, and the Commonwealth of the Northern 
Mariana Islands; 

["(3) 'unit of local government' means any city county 
townshiJ?' . town, b~r~~gh, parish, village,' or other gen'eral pur: 
pose pohtIcal subdIvlslOn of a State, an Indian tribe which per
forms law enfor?ement functions as determined by the Secre
tary of the InterlOr, or, for the purpose of assistance eligibility 
an~ agency of the District of Columbia government or th~ 
UnIted States Government performing law enforcement func
tions in and for the District' of Columbia' 

["(4) 'construction' means the erection, acquisition or ex
pansion of new or existing buildings or other physical f~cilities 
and the acquisition or installation of initial equipment there: 
for, gut, ?oes ~ot i:~'lCl~de renoyation, repairs, or remodeling; 

[ (5) combInatlOn as apphed to States or units of local gov
ernm~nt means any grouping or joining together of such States 
or U~ltS for. t~e p~rpo~e of preparing, developing, or imple
mentIng a crImInal JustIce program or project· 

["(6) 'public agency' means any State, unit of local govern
ment, com~ination of s~ch States or unjts, or any department, 
agency, or Instrumentahty of any of the foregoing; 

["(7) 'correctional institution or facility' means any place for 
the confinement or rehabilitation of offenders or individuals 
charged with or convicted of criminal offenses' 

["(8) 'comp~eh~nsive', with respect to an application, means 
that t~e applicat~0D: mu~t b.e based on a total and integrated 
analysIs of the CrImInal. JustlCe problems, and that goals, prior-

24-038 0-83-44 
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ities and standards for nlethods, organization, and operation 
perf~rmance must be established in the application; 

["(9) 'criminal history information' includes reco~ds. and.re
lated data, contained in an automated or manual crImInal JUS
tice informational system, compiled by law enforcement agen
cies for the purpose of identifying criminal offenders and al
leged offenders and maintaining as to such persons records of 
arrests the nature and disposition of criminal charges, sen
tencing, confinement, rehabilitation, ~n.d rel~ase; 

["(10) 'evaluation' means the. adminIs.tratlOn and conduct of 
studies and analyses to determIne the Impact and value of a 
project or program in accomplishing the statutory objectives of 
this title; . ' . , 

["(11) 'neighborhood or community-ba.sed organizatI.o~s 
means organizations which are representative of communIties 
or significant segment~ of communities~ . 

["(12) 'chief executive' means the hIghest officIal of a State 
or local jurisdiction; 

["(13) 'municipality' means- ..' 
["(A) any unit of local government WhICh IS classIfied as 

a municipality by the United States Bureau of the Census; 
or h . 

["(B) any other unit of local government whic IS a 
town or township and which, in the determination of the 
Administration-

["(i) possesses pow~rs and. perforI~~ fUI?-~tions com
parable to those assoCIated With munICIpalIties; 

["(ii) is closely settled; and . 
["(iii) contains within its boundaries no Incorporat

ed places as defined by the United States Bureau of 
the Census; 

["(14) 'population' Pleans total resident population based on 
data compiled by the United States Bureau of the Census and 
referable to the same point or period in time; 

["(15) 'Attorney General' means the Attorney General of 
the United States or his designee; 

["(16) 'court of last resort' means. that State court having 
the highest and final appellate authorIty of the State. In States 
having two or more such courts, court of last resort shall mean 
that State court, if any, having highest and final appellate au
thority, as well as both administrative responsibility ~or. t~e 
State's judicial system and the institutions of the State JudicIal 
branch and rulemaking authority. In other States having ~wo 
or more courts with highest and final appellate authorIty, 
court of last resort shall mean the highest appellate court 
which also has either rulemaking authority or administrative 
responsibility for the State's judicial system an~ the institt~
tions of the State judicial branch. Except as used In the definI
tion of the term 'court of last resort' the term 'court' means a 
tribunal recognized as a part of the judicial branch of a State 
or of its local government units; 

["(17) 'institution of higher education' mean~ any such in~ti
tution as defined by section 1201(a) of the HIgher Education 
Act of 1965 (20 U.S.C. 1141(a», subject, however, to such modifi-
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cations and extensions as the Administration may determine 
to be appropriate; 

["(13) 'white-collar crime' means an illegal act or series of 
illegal acts committed by nonphysical means and by conceal
ment or guile, to obtain money or property, to avoid the pay-
ment or loss of money or property, or to obtain business or per
sonal advantage; 

["(19) 'proven effectiveness' means that a program, project, 
approach, or practice has been shown by analysis of perform
ance and results to make a significant contribution to the ac
complishment of the objectives for which it was undertaken or 
to have a significant effect in improving the condition or prob
lem it was undertaken to address; 

["(20) 'recoi"d of proven success' means that a program, 
project, approach, or practice has been demonstrated byevalu
ation or by analysis of performance data and information to be 
successful in a number of jurisdictions or over a period of time 
in contributing to the accomplishment of objectives or to im
proving conditions identified with the problem, to which it is 
addressed; and 

["(21) 'high probability of improving the criminal justice 
system' means that a prudent assessment of the concepts and 
implementation plans included in a proposed program, project, 
approach, or practice, together with an assessment of the prob
lem to which it is addressed and of data and information bear
ing on the problem, concept, and implementation plan, pro
vides strong evidence that the proposed activities would result 
in identifiable improvements in the criminal justice system if 
implemented as proposed. 

["(b) Where appropriate, the definitions in subsection (a) shall 
be based, with respect to any fiscal year, on the most recent data 
compiled by the United States Bureau of the Census and the latest 
published reports of the Office of Management and Budget availa
ble ninety days prior to the beginning of such fiscal year. The Ad
ministration may by regulation change or otherwise modify the 
meaning of the terms defined in subsection (a) in order to reflect 
any technical change or modification thereof made subsequent to 
such date by the United States Bureau of the Census or the Office 
of Management and Budget. 

"(c) One or more public agencies, including existing local public 
agencies, may be designated by the chief executive officer of a 
State or a unit of local government to undertake a program or 
project in whole or in part. 

["PART J-FUNDING 

["AUTHORIZATION OF APPROPRIATIONS 

["SEC. 1001. There is authorized to be appropriated to carry out 
the functions of the Bureau of Justice Statistics $25,000,000 for the 
fiscal year ending September 30, 1980; $25,000;000 for the fiscal 
year ending September 30, 1981; $25,000,000 for the fiscal year 
ending September 30, 1982; and $25,000,000 for the fiscal year 
ending September 30, 1983. There is authorized to be appropriated 
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to carry out the functions of the National Institute of Justice 
$25,000,000 for the fiscal year ending September 30, 1980; 
$25,000,000 for the fiscal year ending September 30, 1981; 
$25,000,000 for the fiscal year ending September 30, 1982; and 
$25,000,000 for the fiscal year ending September 30, 1983. There is 
authorized to be appropriated for parts D, E, F, G, H, and J, and 
for the purposes of carrying out the remaining functions of the 
Law Enforcement Assistance Administration, other than part L, 
$750,000,000 for the fiscal year ending September 30, 1980; 
$750,000,000 for the fiscal year ending September 30, 1981; 
$750,000,000 f01 the fiscal year ending September 30, 1982; and 
$750,000,000 for the fiscal year ending September 30, 1983. Funds 
appropriated for any fiscal year may remain available for obliga
tion until expended. There is authorized to be appropriated in each 
fiscal year such sums as may be necessary to carry out the pur
poses of part L. 

["MAINTENANCE OF EFFORT 

["SEC. 1002. In addition to the funds appropriated under section 
261(a) of the Juvenile Justice and Delinquency Prevention Act of 
1974, there shall be maintained from appropriations for each fiscal 
year, at least 19.15 per centum of the total appropriations under 
this title, for juvenile delinquency programs, with primary empha
sis on programs for juveniles convicted of criminal offenses OT adju
dicated delinquent on the basis on an act which would be a crimi
nal offense if committed by an adult. 

["AUTHORIZATION OF APPROPRIATIONS FO~ OFFICE OF ANTI-CRIME 
PROGRAMS 

["SEC. 1003. There are authorized to be appropriated for the pur
poses of carrying out the functions of the Office of Community 
Anti-Crime programs $25,000,000 for the fiscal year ending Septem
ber 30, 1980; $25,000,000 for the fiscal year ending September 30, 
1981; $25,000,000 for the fiscal year ending September 30, 1982; and 
$25,000,000 for the fiscal year ending September 30, 1983. 

["PART K-CRIMINAL PENALTIES 

["MISUSE OF FEDERAL ASSISTANCE 

["SEC. 1101. Whoever em.bezzles, willfully misapplies, steals, or 
obtains by fraud or endeavors to embezzle, willfully misapply, steal, 
or obtain by fraud any funds, assets, or property which are the sub
ject of a grant or contract or other form of assistance pursuant to 
this title, whether received directly or indirectly from the Law En
forcement Assistance Administration, the National Institute of Jus
tice, the Bureau of Justice Statistics, or whoever receives, conceals, 
or retains such funds, assets or property with intent to convert 
such funds, assets or property to his use or gain, knowing such 
-funds, assets, or property has been embezzled, willfully misapplied, 
stolen or obtained by fraud, shall be fined not more than $10,000 or 
imprisoned for not more than five years, or both. 

------ ---~-
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[ " FALSIFICATION OR CONCEALMENT OF FACTS 

["SEC. 1102. Whoever knowingly and willfully falsifies, conceals, 
or covers up by trick, scheme, or device, any material fact in any 
application for assistance submitted pursuant to this title or in any 
rel.!ords required to be maintained pursuant to this title shall be 
subject to prosecution under the provisions of section 1001 of title 
18, United States Code. 

["CONSPIRACY TO COMMIT OFFENSE AGAINST UNITED STATES 

["SEC. 1103. Any law enforcement or criminal justice program 
or project underwritten, in whole or in part, by any grant, or con
tract or other form of assistance pursuant to this title, whether re
ceived directly or indirectly from the Law Enforcement Assistance 
Administration, the National Institute of Justice, or the Bureau of 
Justice Statistics shall be subject to the provisions of section 371 of 
title 18, United States Code. 

["PART L-PUBLIC SAFETY OFFICERS' DEATH BENEE'ITS 

["PAYMENTS 

"SEC. 1201. (a) In any case in which the Administration deter
mines, under regulations issued pursuant to this part, that a public 
safety officer has died as the direct and proximate result of a per
sonal injury sustained in the line of duty, the Administration shall 
pay a benefit of $50,000, as follows: 

["(1) if there is no surviving child of such officer, to the sur
viving spouse of such officer; 

["(2) if there is a surviving child or children and a surviving 
spouse, one-half to the surviving child or children of such offi
cer in equal shares and one-half to the surviving spouse; 

[it(3) if there is no surviving spouse, to the child or children 
of such officer in equal shares; or 

["(4) if none of the above, to the dependent parent or parG 
ents of such officer in equal shares. 

["(b) Whenever .the Administration determines upon a showing 
of need and prior to taking final action, that the death of a public 
safety officer is one with respect to which a benefit will probably 
be paid, the Administration may make an interim benefit payment 
not exceeding $3,000 to the person entitled to receive a benefit 
under subsection (a) of this section. 

["(c) The amount of an interim payment under subsection (b) 
shall be deducted from the amount of any final benefit paid to such 
person. 

["(d) Where there is no final benefit paid, the recipient of any 
interim payment under subsection (b) shall be liable for repayment 
of such amount. The Administration may waive all or part of such 
repayment, considering for this purpose the hardship which would 
result from such repayment. 

["(e) The benefit payable under this part shall be in addition to 
any other benefit that may be due from any other source, but shall 
be reduced by-



690 

["(1) payments authorized by section 8191 of title 5, United 
States Code; or . f S 

["(2) payments authorized by sectIOn 12(k) of the Act 0 ep-
tember 1, 1916, as amended (I?C. Code, sec. 4-531(~». . 

[Clef) No benefit paid under thIS part shall be subject to execu-
tion or attachment. 

["LIMITATIONS 

["SEC. 1202. No benefit shall be paid unde! this part- . 
["(1) if the death was caused by the Inte:r:tlO~al. mlsc~nduct 

of the public safety officer or by such offIcer s IntentIOn to 
bring about his death; . 

["(2) if voluntary intoxication of the publIc safety officer 
was the proxi.mate cause of such officer's de:ath; or . 

["(3) to any person who would otherw:se be entItled to a 
benefit under this part if such person's actIons yvere a substan
tial contributing factor to the death of the publIc safety officer. 

["DEFINITIONS 

["SEC 1203 As used in this part-
[/'(1) '~hild' means any natural, illegitimate,. adopted, or 

posthumous child or stepchild of ~ deceased pubVc safety <;>ffi
cer who, at the time of the publIc safety officer s death, IS

["(n eighteen years of age or under; 
["(ii) over eighteen y!3ars of a~e ag.d a stude~t as de

fined in section 8101 of tItle 5, UnIted Qta~es Code, or 
["(iii) over eighteen years of age an? In~~pable of self-

support because of phsycial or mental disabIlIty; . . 
["(2) 'dependent' means a person who was substantI~ny relI

ant for support upon the income of the deceas~d publIc safety 
officer; . ffj . 11 ["(3) 'fireman' includes a person seI'Vlng as an.o ICla y rec-
ognized or designated m.ember of a legally organIZed volunteer 
fire department;. . 

["(4) 'intoxication' means a d~sturbanc~ of mental or physI-
cal faculties resulting from the IntroductIOn of alcohol, drugs, 
or other substances into the body: . ' 

["(5) 'law enforcement officer means a person ~nvolved In 
crime and juvenile. d~linquency c<;>n~rol or reduc~IOn, or: e!l
forcement of the crImInal laws. ThIs Includes, but .IS 1,l~t lImIt
ed to, police, corrections, probaticn, parole, and JudICIal offi-

ceri'(6) 'public agency' means any State of the United Sta~es, 
the District of Columbia, the Commonwealth of Puerto RIC<?, 
the Virgin Islands, Guam, American Somoa, the Trust TerrI
tory of the Pacific Islands, the Commonwealt~ of the N ort~ern 
Mariana Islands, and any territory or possessIO~ of.the UnIted 
States, or any unit of local government, comb:natIOn of su,ch 
States, or units, or any department, agency, or InstrumentalIty 
of any of the foregoing; and . ' 

["(7) 'public safety offic.e( me~ns a pe~son servIng a pu~hc 
agency in an official capaCIty, WIth or WIthout compensatIOn, 
as a law enforcement officer or a fireman. 

'. 
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["ADMINISTRATIVE PROVISIONS 

["SEC. 1204. (a) The Administration is authorized to establish 
such rules, regulations, and procedures as may be necessary to 
carry out the purposes of this part. Such rules, regulations, and 
procedures will be determinative of conflict of laws issues arising 
under this part. Rules, regulations, and procedures issued under 
this part may include regulations governing the recognition of 
agents or other persons representing claimants under this part 
before the Administration. The Administration may prescribe the 
maximum fees which may be charged for services performed in 
connection with any claim under this part before the Administra
tion, and any agreement in violation of such rules and regulations 
shall be void. 

[t/Ch) In making determinations under section 1201, the Adminis
tration may utilize such administrative and investigative assistance 
as rrtay be available from State and local agencies. Responsibility 
for making final determinations shall rest with the Administration. 

["PART M-TRANSITION-EFFECTIVE DATE-REPEALER 

["CONTINUATION OF RULES, AUTHORITIES, AND PROCEEDINGS 

["SEC. 1301. (a) All orders, determinations, rules, regulations, 
and instructions of the Law Enforcement Assistance Administra
tion which are in effect on the date of the enactment of the Justice 
System Improvement Act of 1979 shall continue in effect according 
to their terms until modified, terminated, superseded, set aside, or 
revoked by the President or the Attorney General, the Office of 
Justice Assistance, Research, and Statistics or the Director of the 
Bureau of Justice Statistics, the National Institute of Justice, or 
the Administrator of the Law Enforcement Assistance Administra
tion with respect to their functions under this title or by operation 
of law. 

["(h) The Director of the National Institute of Justice may 
award new grants, enter into new contracts or cooperative agree
ments, or otherwise obligate previously appropriated unused or re
versionary funds for the continuation of research and development 
projects in accordance with the proviaions of this title as in effect 
on the day before the date of the enactment of the Justice System 
Improvement Act of 1979, based UpOH a.pplications received under 
this title before the date of the enactment of such Act or for pur
poses consistent with provisions of this title. 

[t/(c) The Director of the Bureau of Justice Statistics may award 
naw grants, enter into new contracts or cooperative agreements or 
otherWise obligate funds appropriated for fiscal years before 1980 
for statistical projects to be expended in accordance with the provi
sions of this title, as in effect on the day before the date of the en
actment of the Justice System Improvement Act of 1979, based 
upon applications received under this title before the date of the 
enactment of such Act or for purposes consistent with provisions of 
this title. 

["(d) 'rhe Adminstrator of the Law Enforcement Assistance Ad
ministration may award new grants, enter into new contracts or 
cooperative agreements, approve comprehensive plans for the fiscal 
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year beginning October i, 1979, and otherwise obligate previously 
appropriated unused or reversionary funds or funds appropriated 
for the fiscal year beginning October 1, 1979, for the continuation 
of projects in accordance with the provisions of this title, as in 
effect on the day before the date of the enactment of the Justice 
System Improvement Act of 1979 or for purposes consistent with 
provisions of this titlE=", 

[H(e) The amendments made to this title by the Justice System 
Improvement Act of 1979 shall not affect any suit, action, or other 
proceeding commenced by or against the Government before the 
date of the enactment of such Act. 

[H(£) Nothing in this title prevents the utilization of funds appro
priated for purposes of this title for all activities necessary or ap
propriate for the review, audit, investigation j and judicial or ad
ministrative resolution of audit matters for those grants or con
tracts that were awarded under this title. The final disposition and 
dissemination of program and project accomplishments with re
spect to programs and projects approved in accordance with this 
title, as in effect before the date of the enactment of the Justi<;e 
System Improvement Act of 1979, which continue in operation 
beyond the date of the enactment of such Act may be carried out 
with funds appropriated for purposes of this title. 

r H(g) Except as otherwise provided in this title, the personnel 
employed on the date of enactment of the Justice System Improve
ment Act of 1979 by the Law Enforcement Assistance Administra
tion are transferred as appropriate to the Office of Justice Assist
ance, Research and Statistics, the National Institute of Justice or 
the Bureau of Justice Statistics, considering the function to be per
formed by the these organizational units and the functions previ
ously performed by the employee. Determinations as to specific po
sitions to be filled in an acting capacity for. a period of not more 
than ninety days by the Administrator and Deputy Administrators 
employed on the dEte of enactment of the Justice System Improve
nlent Act of 1979 nlay be made by the Attorney General notwith
standing any other provision of law. 

["(h) Any funds made available under parts B, C, and E of this 
title, as in effect before the date of the enactment of the Justice 
System Improvement Act of 1979, which are not obligated by a 
State or unit of local government, may be used to provide up to 100 
per centum of the cost of any program or project. 

[H(i) Notwithstanding any other provision of.this title, all provi
sions of this title, as in effect on the day before the date of the en
actment of the Justice System Improvement Act of 1979, which are 
necessary to carry out the provisions of the Juvenile Justice and 
Delinquency Prevention Act of 1974, remain in effect for the sole 
purpose of carrying out the Juvenile Justice and Delinquency Pre
vention Act of 1974 and the State criminal justice council estab
lished under this title shall serve as the State planning agency for 
the purposes of the Juvenile Justice and Delinquency Prevention 
Act of 1974. 

[HCD The functions, powers, and duties specified in this title to be 
carried out by State criminal justice councils or by local offices 
may be carried out be agencies previously established or designated 
as State, regional, or local planning agencies, pursuant to this title, 
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as in effect before the date of the enactment of the Justice System 
Improvement Act of 1979, if they meet the representation require
ment of section 402 of this title within two years of the date of the 
enactment of the Justice System Improvement Act of 1979. 

[H(k) ~otwith~tanding. the provisions of section 404(c)(3), any 
constructIOn projects WhICh were funded under this title, as in 
effect before the date of the enactment of the Justice System Im
prov.el!'ent Ac~ ?f 1979, and which ~ere budgeted in anticipation of 
rece~vIng addItIonal Federal fundIng for such construction may 
contInue for two years to be funded under this title.".] 
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"Sec. 1303. Definitions. 
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"PART N-TRANSJTION 

"Sec. 1401. Continuation of rules, authorities, and proc(!edings. 

"ESTABLISHMENT OF OFFICE OF JUSTICE ASSISTANCE 

"SEC. 101. There is hereby established an Office of Justice Assist
ance within the Department of Justice under the .general authority 
of the Attorney General. The Office of Justice Assistance (hereafter 
referred to in this title as the 'Office ~ shall be headed by an Assist
ant Attorney Gen(!}ral appointed by the President, by and with the 
consent of the Senate. The Assistant Attorney General sha.ll have 
authority to award all grants, cooperative agreements, and contracts 
authorized under this title. 

"DUTIES AND FUNCTIONS OF ASSISTANT ATTORNEY GENERAL 

"SEC. 102. (a) The Assistant Attorney General shall-
"(1) publish and disseminate information on the conditions 

and progress of the criminal justice systems,' 
"(2) maintain liaison with the executive and judicial 

branches of the Federal and State Governments in matters re
lating to justice research and statistic!:>, and cooperate in assur·· 
ing as much uniformity as feasible in statistical systems of the 
executive and judicial branches; 
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. H(3~ provide information to the President, the Congress, the 
JudlC~ary, State and local govenments, and the general public 
on justice research and statistics; 

"(4-) maintain liaison with public and private educational 
and research institutions, State and local governments, and 
governments of other nations concerning justice research and 
statistics; 

"(5) cooperate in and participate with national and interna
tional organizations in the development of uniform justice sta
tistics,' 
. "(6) insure conformance with security and privacy regulations 
~sued pursuant to section 810 and, identify, analyze and par
ticipate in the development and implementation of privacy, se
curi~y and information policies which impact on Federal and 
State criminal justice operations and related statistical activi~ 
ties; 

H(7) directly provide staff support to, supervise and coordinate 
the activities of the Bureau of Justice Programs, the Bureau of 
Criminal Justice Facilities, the National Institute of Justice, 
the Bureau of Justice Statistics and the Office of Juvenile Jus
tice and Delinquency Prevention; :r8) exerc~e the powers and functions set out in part G,' and 

(9) exerc~e such other powers and functions as may be 
vested in the Assistant A ttorney General pursuant to this title 
or by delegation of the Attorney General. 

u(b) The Attorney General shall submit an annual report to the 
President and to the Congress not later than March 31 of each year. 
Each annual report shall describe the activities carried out under 
the provisions of this title and shall contain such findings and rec
ommendations as the Attorney General considers necessary or appro
priate after consultation with the Assistant Attorney General and 
the Advisory Board. 

'~DVISORY BOARD 

"SEC. 103. (a) There is hereby established a Justice Assistance 
Board (hereinafter referred to as the 'Board 'J. The Board shall con
sist of no~ more than twenty-one members who shall be appointed by 
the Pres~dent. The members shall include representatives of the 
public, various components of the criminal justice system at all 
levels of government, and persons experienced in the criminal justice 
system, including the design, operation and management of pro
grams at the State and local level. The President shall designate 
from among its members a Chairman and Vice Chairman. The Vice 
Chairman is authorized to sit and act in the place of the Chairman 
in the absence of the Chairman. The Assistant Attorney General 
shall be a non-voting member of the Board and shall not serve as 
Chairman or Vice Chairman. Vacancies in the membership of the 
Board shall not affect the power of the remaining members to ex
ecute the functions of the Board and shall be filled in the same 
manner as in the case of an original appointment. 

"(b) The Board may make such rules respecting organization and 
procedures as it deems necessary, except that no recommendation 
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shall be reported from the Board unless a majority of the full Board 
assents. 

"(c) The members of the Board shall serve at the pleasure of the 
President and shall have no fixed term. The members of the Board 
shall receive compensation for each day engaged in the actual per
formance of duties vested in the Board at rates of pay not in excess 
of the daily equivalent of the highest rate of basic pay then payable 
in the General Schedule of section 5332(a) of title 5, United States 
Code, and in addition shall be reimbursed for travel, subsistence, 
and other necessary expenses. 

"(d) The Board shall-
"(1) advise and make recommendations to the Assistant At

torney General on the policies and priorities of the Bureau of 
Justice Programs, the Bureau of Criminal Justice Facilities, the 
National Institute of Justice and the Bureau of Justice Statis
tics in research, statistics and program priorities; 

H(2) review demonstration programs funded under part B, 
and evaluations thereof, and advise the Assistant A ttorney Gen
eral of the results of such review and evaluations; and 

"(3) undertake such additional related tasks as the Board 
may deem necessary. 

"(e) In addition to the powers and duties set forth elsewhere in 
this title, the Assistant Attorney General shall exercise such powers 
and duties of the Board as may be delegated to the Assistant Attor
ney General by the Board. 

"(f) The Assistant Attorney General shall provide staff support to 
assist the Board in carrying out its activities; 

"PART B-BuREAU OF JUSTICE PROGRAMS 

"ESTABLISHMENT OF BUREAU OF JUSTICE PROGRAMS 

"SEC. 201. (a) There is established within the Office of Justice As
sistance _ a Bureau of Justice Programs (hereinafter referred to in 
this pad as the "Bureau '~. 

"(b) The Bureau shall be headed by a Director who shall be ap
pointed by the A ttorney General. The director shall not engage in 
any employment other than that of serving as the Director, nor 
shall the Director hold any office in, or act in any capacity for, any 
organization, agency, or institution with which the Bureau makes 
any contract or other arrangement under this title. 

"DUTIES AND FUNCTIONS OF DIRECTOR 

"SEC. 202. The Director shall-
"(1) provide funds to eligible States, units of local government 

and private nonprofit organizations pursuant to part E and 
part F; 

"(2) establish priorities for programs in accordance with part 
E and, following public announcement of such priorities, award 
and allocate funds and technical assistance in accordance with 
the criteria of part F and on terms and conditions determined 
by the Director to be consistent with part F; 

"(3) cooperate with and provide technical assistance to States, 
units of local government, and other public and private organi-

, 
~ , 
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zations or interl1~iional agencies involved in criminal justice 
activiiie:J; 

"(.4) provide for the development of technical assistance and 
training programs for State and local criminal justice agencies 
and foster local participation in such activities; 

"(5) encourage the targeting of State and local resources on ef
forts to reduce the incidence of violent crime and on programs 
relating to the apprehension and prosecution of repeat offend
ers; 

"(6) advise and make recommendations to the Assistant At
torney General on the policies and priorities of the Office relat
ing to the Bureau; and 

"(7) exercise such other powers and functions as may be 
vested in the Director pursuant to this title. 

"PART C-NA'l"IONAL INSTITUTE OF JUSTICE 

''NATIONAL INSTITUTE OF JUSTICE 

"SEC. r~01. It is the purpose of this part to establish a National 
Institute of Justice, which shall provide for and encourage research 
and demonstration efforts for the purpose of-

"(1) improving Federal, State and local criminal justice sys
tems and related aspects of the civil justice system; 

"(2) preventing and reducing crimes; 
"(3) insuring' citizen access to appropriate dispute-resolution 

forums; 
"(.4) improving efforts to detect, investigate, prosecute, and 

otherwise combat and prevent white-collar crime and public 
corruption; and 

"(5) identifying programs of proven and demonstrated success 
or programs which are likely to be successful. 

The Institute shall have authority to engage in and encourage re
search and development to improve and strengthen the criminal jus
tice system and related aspects of the civil justice system and to dis
seminate the results of such efforts to units of Federal, State, and 
local governments, to develop alternatives to judicial resolution of 
disputes, to evaluate the effectiveness of programs funded under this 
title, to develop and demonstrate new or improved approaches and 
techniques, to improve and strengthen the administration of justice, 
and to identify programs or projects carried out under this title 
which have demonstrated success in improving the quality of justice 
systems and which offer the likelihood of success if continued or re
peated. In carrying out the provisions of this part the Institute shall 
give primary emphasis to the problems of State and local justice sys
tems. 

"ESTABLISHMENT, DUTIES, AND FUNCTIONS 

"SEC. 302. (a) There is established within the Office of Justice As
sistance a National Institute of Justice (hereinafter referred to in 
this title as the "Institute '~. 

"(b) The Institute shall be headed by a Director appointed by the 
A ttorney General. The Director shall have had experience in justice 
research. The Director shall have such authority as delegated by the 
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Assistant Attorney General to make grants, cooperative agreements, 
and contracts awarded by the Institute. The Director shall not 
engage in any other employment than that of serving as Director; 
nor shall the Director hold any office in, or act in any capacity for, 
any organization, agency, or institution with which the Institute 
makes any contract or other arrangements under this title. 

H(C) The Institute is authorized to-
H(1) make grants to, or enter into cooperative agreements or 

contracts with, States, units of local government or combina
tions thereof, public agencies, institutions of higher education, 
private organizations, or individuals to conduct research, dem
onstration or special projects pertaining to the purposes de
scribed in this part, and provide technical assistance and train
ing in support of tests, demonstrations, and special projects; 

H(2) conduct or authorize multiyear and short-term research 
and development concerning the criminal and civil justice sys
tems in an effort-

H(A) to identify alternative programs for achieving system 
goals; 

H(B) to provide more accurate information on the causes 
and correlates of crime; 

"(C) to analyze the correlates of crime and juvenile delin
quency and provide more accurate information on the 
causes and correlates of crime and juvenile delinquency; 

H(D) to improve the functioning of the criminal justice 
system; . 

H(E) to develop new methods for the prevention and re
duction of crime, including but not limited to the develop
ment of programs to facilitate cooperation among the States 
and units of local government, the detection and apprehen
sion of criminals, the expeditious, efficient, and fair dispo
sition of criminal and juvenile delinquency cases, the im
provement of police and minority relations, the conduct of 
research into the problems of victims and witnesses of 
crime, the feasibility and consequences of allowing victims 
to participate in criminal justice decisionmaking, the feasi
bility and desirability of adopting procedures and programs 
which increase the victim ~ participation in the criminal 
justice process, the reduction in the need to seek court reso
lution of civil disputes, and the development of adequate 
corrections facilities and effective programs of correction; 
and 

H(F) to develop programs and projects to improve and 
expand the capacity of States and units of local government 
and combinations of such units, to detect, investigate, pros
ecute, and otherwise combat and prevent white-collar crime 
and public corruption, to improve and expand cooperation 
among the Federal Government, States, and units of local 
government in order to enhance the overall criminal justice 
system response to white-collar crime and public corruption, 
and to foster the creation and implementation of a compre
hensive national strategy to prevent and combat white
collar crime and public corruption. 
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In carrying out the provisions of this subsection, the Institute 
may request the assistance of both public and private research 
agencles; 

H(3) evaluate the effectiveness of projects or programs carried 
out under this title; 

H(4) make recommendations to the Assistant Attorney General 
for action which can be taken by units of Federal, State, and 
local governments and by private persons and organizations to 
improve and strengthen criminal and civil justice systems; 

H(5) provide research fellowships and clinical internships and 
carry out programs of training and special workshops for the 
presentation and dissemination of information resulting from 
research, demonstrations, and special projects including those 
authorized by this part; 

"(6) collect and disseminate information obtained by the In
stitute or other Federal agencies, public agencies, institutions of 
higher education, and private organizations relating to the pur
poses of this part; 

"(7) serve as a national and international clearinghouse for 
the exchange of information with respect to the purposes of this 
part: and 

"(8) encourage, assist, and serve in a consulting capacity to 
Federal, State, and local justice system agencies in the develop
ment, maintenance, and coordination of criminal and civil jus-
tice programs and services; . . 

"(9) advise and make recommendatwns to the AsslStant At
torney General on the policies and priorities of the Office relat
ing to the Institute; and 

"(10) exercise such administrative functions under part H as 
may be delegated by the Assistant Attorney General. 

"(d) To insure that all criminal and civil justice research is car
ried out in a coordinated manner, the Institute is authorized to-

"(1) utilize, with their consent, the services; equipment, per
sonnel, information, and facilities of other Federal, State, local, 
and private agencies and instrumentalities with or without re
imbursement therefore; 

"(2) confer with and avail itself of the cooperation, services, 
records, and facilities of State or of municipal or other local 
agencies; 

"(3) request such information, data, and reports from any 
Federal agency as may be required to carry out the purposes of 
this section,' and the agencies shall provide such informa,tion to 
the Institute as required to carry out the purposes of thlS part; 

"(4) seek the cooperation of the judicial branches of Federal 
and State Government- in coordinating civil and criminal jus
tice research and development. 

"AUTHORITY FOR 100 PER CENTUM GRANTS 

"SEC. 303. A grant authorized under this part may be up to 100 
per centum of the total cost of ,each project for w,hich such grar:~ is 
made. The Institute shall requLre, whenever feaslble, as a condltwn 
of approval of a grant under this part, that the recipient contribute-



~~~~-~ ~- --- - ----- --~-----~ ---~ ----- -~---~---

700 

money, facilities, or services to carry out the purposes for which the 
grant is sought. . 

"PART D-BuREAU OF JUSTICE STATISTICS 

"BUREAU OF JUSTICE STATISTICS 

"SEC. 401. It is the purpose .of this p~r~ to I?rovide fC?r and enc0!-lr
age the collection and analys~ of stat~t~cal. ~nformatwn .c0,!cern~ng 
crime, juvenile delinquency, and the 0I?e~at,wn. of the cnm~nal JUS
tice system and related aspects of the ~w~l justwe ~ys.tem and to en
courage the development of informatwn and stat~twal systems at 
the Federal, State, and local levels to improve the efforts of t,!ese 
levels of government to measure and un,derstand the l~v~ls of 9n"!-e, 
juvenile delinquency and the operatwn of the cnmmal justwe 
system and related dspects of the civil justice system. The B.ureCfu 
shall give primary emphasis to the needs of State and local justwe 
systems, both individually and as a whole. 

''ESTABLISHMENT, DUTIES, AND FUNCTIONS 

"SEC. 402. (a) There is est~blished: w,ithin th~ Office of Justice A:s
sistance a Bureau of Just~ce Stat~t~cs (heremafter referred to ~n 
this part as the 'Bureau'). 

"(b) The Bureau shall be headed by a Director aPl!ointec;l by t,!e 
A ttorney General. The Director shall have had exper:~ence ~n stat~
tical programs. The Director shall have such authonty as e!elegated 
by the Assistant Attorney General to make grant,s, co.operatwe agree
ments, and contracts awarded by the Bureau. The D~rector shCfll not 
engage in any other employment t,!an. that of s.ennng as D~.rector; 
nor shall the Director hold any offwe ~n, or act ~n .any capacay for, 
any organization, agency, or institution with w~ich the Bureau 
makes any contract or other arrangement under th~ Act. 

"(c) The Bureau is authorized to-
"(1) make grants. to, or enter into cooperative agreements, or 

contracts with public agencies, institutions of higher educatwn, 
private organizations, or private individu,als for pu~pos~s relat
ed to this part; grants shall be mac;le s1fbje~t to co.nt~nu~ng com
pliance with standards for gathenng justwe spat~tws set forth 
in rules and regulations promulgated by the D~r:ector;.. . 

"(2) collect and analyze information concern~ng cnm~,!G:l v~c
timization, including crimes against the elderly, and c~ml d~-
putes' . 

"(3; collect and analyze data that will serve as a continuo.us 
and comparable national social indication C?f the prevaJence! ~n
cidence, rates, extent, distribution, and attnbut~s ?f cnme, juve
nile delinquency, civil disputes, ane! oth~r stat~twal fac~ors re
lated to crime, civil disputes, and ju.ven.~le del~nquency, ~n. s,up
port of National, State, and local justwe polwy and dec~wn-
making; . h 

"(4) collect and analyze statistical information concern~ng t e 
operations of the criminal justice system at the Federal, State, 
and local levels; . 

"(5) collect and analyze statistical i,!for:ma~ion concern~n.g the 
prevalence, incidence, rates, extent, d~tnbutwn, and attnbutes 
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of crime, and juvenile delinquency, at the Federal, State, and 
local levels. 

"(6) analyze the correlates of crime, civil disputes and juve
nile delinquency, by the use of statistical information, about 
criminal and civil justice systems at the Federal, State, and 
local levels, and about the extent, distribution and attributes of 
crime, and juvenile delinquency, in the Nation and at the Fed
eral, State, local levels; 

"(7) compile, collate, analyze, publish, and disseminate uni
form national statistics con~e~ni!lg Cfll asl!ects ,of criT'(Lina.1 Jus
tice and related aspects of c~ml justwe, cnme, mcludmg cnmes 
against the elderly, juvenile delinquency, criminal offenders, ju
venile delinquents, and civil disputes in the various States,' 

"(8) recommend to the Assistant Attorney General national 
standards for justice statistics and for insuring the reliability 
and validity of justice statistics supplied pursuant to this title; 

"(9) establish or assist in the establishment of a system to pro
vide State and local governments with access to Federal infor
mational resources useful in the planning, implementation, and 
evaluation of programs under this Act; 

"(10) condu.ct or support research relating to methods of gath
ering or analyzing justice statistics; 

"(11) provide for the development of justice information sys
tems programs and assistance to the States and units of local 
government relating to collection, analysis, or dissemination of 
justice statistics; 

"(12) develop and maintain a data processing capability to 
support the collection, aggregation, analysis and dissemination 
of information on the incidence of crime and the operation of 
the criminal justice system; 

"(13) collect, analyze and disseminate comprehensive Federal 
justice transaction statistics (including statistics on issues of 
Federal justice interest such as public fraud and high technol
ogy crime) and to provide assistance to and work jointly with 
other Federal agencies to improve the availability and quality 
of Federal justice data andothel' justice information; 

"(14) insure conformance with security and privacy require
ments of section 810 and regulations issued pursuant thereto; 

"(15) advise and make recommendations to the Assistant At
torney General on the policies and priorities of the Office relat
ing to the Burea.u; and 

"(16) exercise such administrative functions under part H as 
may be delegated by the Assistant Attorney General. 

"(d) To insure that all justice statistical collection, analysis, and 
dissemination is carried out in a coordinated manner, the Bureau is 
authorized to-

"(1) utUize, with their consent, the services, equipment, 
records, personnel, information, and facilities of other Federal, 
State, local and private agencies and instrumentalities with or 
without reimbursement therefore, and to enter into agreements 
with the aforementioned agencies and instrumentalities for pur
poses of data collection and analysis; 

"(2) confer and cooperate with State, municipal, and other 
local agencies; 
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"(3) request such information, data, and reports from any 
Federal agency as may be required to carry out the purposes of 
this title; 

"(.4) seek the cooperation of the judicial branch of the Federal 
Government in gathering data from criminal justice records; 
and 

"(5) encourage replication, coordination and sharing among 
justice agencies regarding information systems, information 
policy, and data. 

"(e) Federal agencies requested to furnish information, data, or re
ports pursuant to subsection (d)(3) shall provide such information to 
the Bureau as is required to carry out the purposes of this section. 

"(f) In recommending standards for gathering justice statistics 
under this section, the Bureau shall consult with representatives of 
State and local government, including, where appropriate, repre
sentatives of the judiciary. 

"A UTHORITY FOR 100 PER CENTUM GRA.NTS 

HSEC. 403. A grant authorized under this part may be up to 100 
per centum of the total cost of each project for which such grant is 
made. The Bureau shall require, whenever feasible as a condition of 
approval of a grant under this part, that the recipient contribute 

'money, facilities, or services to carry out the purposes for which the 
grant is sought. 

"USE OF DATA 

"SEC. 404. Data collected by the Bureau shall be used only for sta
tistical or research purposes, and shall be gathereld in a manner 
that precludes their use for law enforcement or any purpose relating 
to a particular individual other than statistical or research pur
poses. 

"PART E-STATE AND LOCAL ALLOCATIONS 

"DESCRIPTION OF PROGRAM 

"SEC. 501. (a) It is the purpose of this part to assist States and 
units of local government in carrying out speciFic programs of 
proven effectiveness or which offer a high probability of improving 
the functions of the criminal justice systems and which focus pri
marily on violent crime and serious offenders. The Bureau of Jus
tice Programs (hereinafter referred to in this part as the 'Bureau? is 
authorized, pursuant to authority delegated by the Assistant Attor
ney General, to establish criteria and make grants under this part 
to States for the pU1pose of funding specific programs and projects 
that-

"(1) increase the conviction rate of repeat or violent offenders 
through focused enforcement and prosecution units which 
target serious offenders for special prosecution action; 

"(2) address the problem of serious and violent offenses com
mitted by juveniles; 

"(3) combat arson; 
"(.4) disrupt illicit commerce in stolen goods and property; 

703 

. "(~) improv~ assistance (other than compensation) to crime 
Vl,ct~ms and w~tnesses; 

"(6) imprl}ve the opera.tio.nc:l effectiveness of law enforcement 
by ~nt~gratmg and max~m~~mg the effectiveness of police field 
operatwns and the use of cnme analys~ techniaues' 

. "(7) ~ncourage citizen action in crime prevention 'and coopera
twn w~th law enforcement; 

"(8) reduce recidivism among drug or alcohol abusing o-P-Pend-
ers; II' 

"(9) imp,rove workload management systems for prosecutors 
and exped~te felony case processing by the courts' 

"(10) provide training and technical assistan~e to justice per
sonnel; 

"(11~ pro.vide programs which alleviate prison and jail over
crol1!dmg, mclud~ng alternatives to pretrial detention and alter
na!cwe p,:ograms for non-violent offenders; 

. (12) uJ1plement progran:"s .that ad,dress critical problems of 
cnme, . such as drug traffwk~ng, whwh have been certified by 
the !hrector, aft~r consultation with the directors of National 
Inst~tute ?f Justw.e, Bureau of Justice Statistics and the Office 
of Juven~le Justwe and Delinquency Prevention, as having 
proved successfuJ or w,hich are innovative and have been 
deemed by the D~rector l~kelY'to prove successful. 

''FEDERAL SHARE 

"SEC. ~02. (a) The Federal portion of any grant to a State made 
under th~s par~ shall b~ qO p,er centum of the aggregate cost of pro
grc:-,ms and projects spec~f~ed m the application for such grant. 

0) The non~Federal portion of the cost of such programs or 
project shall be 1,n cash. 

1 "(c) In the case of a gr:ant to an Indian tribe or other aboriginal 
t~~oup, the Bureau may mcrease the Federal portion of the cost of 
t:,lCh program .to the extent the Bureau deems necessary if the 
Bureau de.term~nes that the tribe or group does not have sufficient 
fU"'j;ds ava1,lable to meet the n,on-F,edera? portion of such cost. 

(d) The Bu,reau may pr0v.~de f1,nanc1,al aid and assistance to pro
grams or projects under th~ part for a period not to exceed three 
years. 

"APPLICATIONS 

"SEC. 503. (a) No grant may be made by the Bureau to a State or 
by. a s,tate to an eligibl~ r.ecipi~nt l!ursuant to part E, unless the 'ap
pl1,c,atwn ~ets forth cnm~na~ justwe pr:ograms covering a two-year 
l!enl}d whw.h. me~t the o.bjectwes of sectwn 501, designates which ob
.lect~ve spec1,f~~d Ln. s.ectwn 501(a) each such program is intended to 
ach.1,eve, c:nd; ~dentif1,es the State agency or unit of local government 
whwh w~ll ~mpleme1}-t each such program. This application must be 
a!'2endec!- annually 1,f new pr?graTrfS are to be added to the applica
~wn or 1,f the programs contamed 1,n the original application are not 
1,mplemented. The application must include-

"(1) an ~sur:ance that foll?wing the first fiscal year covered 
by an apph~atwn and each f~scal year thereafter, the applicant 
shall subm1,t to the Bureau, where the applicant is a State; 
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"(A) a performance report concerning the activities car
ried out pursuant to this title; and 

"(B) an assessment by the applicant of the impact of 
those activities on the objectives of this title and the needs 
and objectives identified in the applicant ~ statement; 

"(2) a certification that Federal funds made available under 
this title will not be used to supplant State or local funds, but 
will be used to increase the amounts of such funds that would, 
in the absence of Federal funds, be made available for criminal 
justice activities; 

"(3) fund accounting, auditing, monitoring, and such evalua
tion procedures as may be necessary to keep such records as the 
Bureau shall prescribe will be provided to assure fiscal control, 
proper management, and efficient disbursement of funds re
ceived under this title; 

"(ft-) an assurance that the State will maintain such data and 
in/ormation and submit such reports in such form, at such 
times and containing such data and information as the Bureau 
may reascmably require to administer other provisions of this 
title; 

"(5) a certification that its programs meet all the require
ments of this section, that all the information contained in the 
application is correct, that there has been appropriate coordina
tion with affected agencies, and that the applicant will comply 
with all provisions of this title and all other applicable Federal 
laws. Such certification shall be made in a form acceptable to 
the Bureau and shall be executed by the chief executive or other 
officer of the applicant qualified under regulations promulgat
ed by the Bureau; 

"(6) satisfactory assurances that equipment, whose purchase 
was previously made in connection with a program or project in 
such State assisted under this title and whose cost in the aggre
gate was $100,000 or more, has been put into use not later than 
one year after the date set at the time of purchase for the com
mencement of such use and has continued in use during its 
useful life. 

"REVIEW OF APPLICATIONS 

"SEC. 504. (a) The Bureau shall provide financial assistance to 
each State applicant under this part to carry out the programs or 
projects submitted by such applicant upon determining that the ap
plication or amendment thereof is consistent with requirements of 
this title and with the priorities and criteria established by the 
Bureau under section 501. Each application or amendment made 
and submitted for approval to the Bureau pursuant to section 503 of 
this title shall be deemed approved, in whole or in part, by the 
Bureau within sixty days after first received unless the Bureau inN 
forms the applicant of specific reasons for disapproval. 

"(b) The Bureau shall suspend funding for an approved applica
tion in whole or in part if such application contains a program or 
project which has failed to conform to the requirements or statutory 
objectives of this Act. The Bureau may make appropriate adjust-
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ments in the amounts of grants . d '" 
suc;;nt to this subsection. 'ln accor ance w'lth 'lts fmdings pur-

use~j::,.rant funds awarded under this part and part F shall not be 

"(1) the purchase of equipm t h d 
of personnel costs unless the ~~st~f ar hare, h the payment 
ments is incurred' as an incident I suc purc ases and pay
gram under section 501 (a) , a and necessary part of a pro-

sa;;;) p~ograms which h'ave as their primary purpose general 
elig/?zf j~r;:;d:~t{~~ e'::c~~efi or/j/asses of emp!oyees within an 
for time engaged in conduc~ing ~r com~ensa,t'lOn of.p~rsonnel 
grams or the c ' un ergomg trammg pro-
velopment, de~':!:s~':a~f~~n 01 !,:orstont nel engaged in research, de-

"/0') t' , r - erm programs' 
H lu. cons ruct'lOn projects; or ' 
(4) programs or projects wh' h b d 

the Bureau, the National Instit~C, ase . upon evaluations by 
Statis~ics, State or local agencie!e c:fn~us~he, BubZCfu of Ju~tice 
C?rganzzations, have been demo' 0 er pu 'le or prwa,te 

S
'lty 0hf improving the functionin';~f~h~ ~~/:t{~:t .lo~ probab'll-

uc programs must be form II 'd 'fl' d JUS 'lee system. 
Federal Register after opportu~it; f; ent'l le by a notice in the 

"(d) The Bureau shall not Ii" II d' or comment. 
m~tted to the Director under :h~ Y 'lSapprove any application sub
w~thout first affording the a l' p~rt, or any amen,dments thereof, 
n'lty for reconsideration. 'PP 'lean reasonable notlce and opportu-

"DIS7'RIBUTION OF FUNDS 

"SEC 505 (c) 0 
part F' in a~y a fis!af~:~t10 a;:~~~! tc:fpr01r~ltbd for th0 part and 
part and 20 per centum shall b " ,m s a e set aslde for this 
for this part shall be allocated etosesttastlde fo; Pllart F. Funds set aside 

"(1) $25 a es as 10 ows' 
States. 0, 000 shall be allocated to each 0/ the participating 

"(2) Of the total funds r,omainin I'. th . 
cation under paragraph (1) there

g 
'J:rll b part after the allo

State an amount which bear. h s a ~ allocated to each 
remaining funds described i~s t~ ,e sabe rat'lO to the amount of 

"rtJoN~{:/ith~t~tat~ bears to the'po;ul~t'foa;~l~lz~ha: i!~!s~pula-
total amount a'Pm~:~~!t!hde ;equthu',ements of section 505(a), if the 
$80 000 000 ' r r lor 'lS part and part F' 1 th 

, J In any fiscal year th th' 'lS ess an 
aside and reserved for all ! en e ent'lre amO'Jnt shall be set 
ria established by the Di~~:t~~~ to the,~taf..es acco.rding to the crite-
a~fng the States. 0 prom e lor equLtable distribution 

(c)(1) Each State which ' fl ds ' 
y~ar shall distribute amon;e~e:;Ft~s 0 u7 rn.der th18 part in a fiscal 
t'lOns of units of local overn r, oca government, or combina-
spe~ified in section 501f:z) not l:s~t'th~ns~hht Stat:. forfthe purposes 
whlch bears the same ra"tio to th a por lOn 0 such funds 
as the amount of funds d d aggregate, amount of such funds 
for criminal justice in the:~~:ceedi::l fill Zn'lts o~ local government 
gate amount of funds expended b'V thelSScat tyeard ealr.l'S to, the aggre-

J a e an a Un'lts of local 

• 
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government in such State for criminal justice in such preceding 
fiscal year. 

"(2) In distributing funds received under this part amon~ ur~an, 
rural and suburban units of local government and comb~natwns 
thereof, the State shall give priority to those jurisdictions with the 
greatest need. 

"(3) Any funds not distributed to units of local government under 
paragraphs (1) and (2) shall be available for expenditure by the 
State involved. 

"(4) For purposes of determining the distribution of funds unc!er 
paragraphs (1) and (2), the most accurate and complete data aVCf~la
ble for the fiscal year involved shall be used. If data for such f~cal 
year are not available, then t!L.e most accurate. and complete data 
available for the most recent f~cal year preced~ng such f~cal year 
shall be used. 

"(d) No funds allocated to a State under subsection (a) or (b) ?r 
received by a State for distribution under subsection (c) may be d~
tributed by the Director or by the State involved for any program 
other than a program contained in an approyed G:pplicatio.n. . 

"(e) If the Bureau determines, on the basw of ~nformatwn ava~la
ble to it during any fiscal year, that a portion of the funds allocated 
to a State for that fiscal year will not be required or that a State 
will be un~ble to qualify or receive funds under this part, or that ~ 
State chooses not to participate in the program established by th~ 
part, then such portion shall be awarded by the Director to. ur~an, 
rural and suburban units of local government or combmatv,ns 
thereof within such State on the basis of criteria ~o be established 
by the Director. 

"(f) Any funds not distributed under subsections (dJ and (e) shall 
be available for obligation under part F. 

"STATE OFFICE 

"SEC. 506. (a) The chief executive of each participating State shall 
designate a State office for purposes 01-' 

u(1) preparing an application to obtain funds under this part; 
and 

"(2) administering funds received from the Bureau of Justice 
Programs, including receipt, review, processing, monitoring, 
progress and financial report review, technical assistance, grant 
adjustments, accounting, auditing, and fund disbursements. 

"(b) An office or agency performing other functions within the ex
ecutive branch of a State may be designated to carry out the func
tions specified in subsection (a). 

"PART F-DISCRETIONARY GRANTS 

''pURPOSE 

"SEC. 601. (a) The purpose of this part is to provide additional 
Federal financial assista:nce to Sta:tes, units of local ~over:nment, 
combinations of such un~ts, and prwate nonprof~t organ~zatwns for 
purposes of- . . ., . . 

u(1) educational and tram~ng programs for cnmmal Justwe 
personnel; 
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"(2) providing technical assistance to States and local units of 
governments; 

"(3) projects which are national or multi-State in scope and 
which address the purposes specified in section 501, and pro
grams to improve the professionalism and performance of crimi
nal justice agencies through the development of standards and 
voluntary accreditation. processes; and 

"(1;.) providing financial assistance to States, units of local 
government and private nonprofit organizations for demonstra
tion programs Which, in view of previous research or experience,. 
are likely to be a success in more than one jurisdiction and are 
not likely to be funded with moneys from other sources. 

"(b) The Director is authorized, pursuant to such authority as del
egated by the Assistant Attorney General, to make grants, enter into 
cooperative agreements, and contracts with, states, units of local 
governments or combinations thereof, public agencies, institutions of 
higher education or private organizations. 

"(c) The Federal portion of any grants made under this part may 
be made in amounts up to 100 per centum of the costs of the pro
gram or project. 

" ' PROCEDURE FOR ESTABLISHING FUNDING AND SELECTION CRITERIA 

"SEC. 602. The Bureau shall annually establish funding priorities 
and selection criteria lor assistance after first providing notice and 
an opportunity for public comment. 

''A,PPLICP TION REQUIREMENTS 

"SEC. 603. (a) No grant may be made pursuant to this part unless 
an application has been submitted to the Bureau in which the ap-
plicant- , 

"(1) sets forth a program or project which is eligible for fund
ing pursuant to this part; 

"(2) describes the services to be provided, performance goals 
and the manner in which the program is to be carried out; 

"(3) describes the method to be used to evaluate the program 
or project in order to determine its impact and effectiveness in 
achieving the stated goals and agrees to conduct such evalua
tion according to the procedures and terms established by the 
Bureau; 

"(1;.) indicates, if it is a private nonprofit organization, that it 
has con.sulted with appropriate agencies and officials of the 
State and units of local government to be affected by the pro
gram or project. 

"(b) Each applicant for funds under this part shall certify that its 
program or project meets all the requirements of this section, that 
all the information contained in the application i.s correct, and that 
the applicant will comply with all the provisions of this title and 
all other applicable Federal laws. Such certification shall be made 
in a form acceptable to the Bureau. 
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"PERIOD FOR A WARD 

"SEC. 604. The Bureau may provide financial aid and assistance 
to programs or projects under this part for a period not to exceed 
three years. Grants made pursuant to this part may be extended or 
renewed by the Bureau for an additional period of up to two years 
if-

"(1) an evaluation of the program or project indicates that it 
has been effective in achieving the stated goals or offers the po
tential for improving the functioning of the criminal justice 
system; and 

"(2) the State, unit of local government, or combination there
of and private nonprofit organizations within which the pro
gram or project has been conducted agrees to provide at least 
one-half of the total cost of such program or project from part E 
funds or from any other source of funds, including other Feder
al grants, available to the eligible jurisdiction. Funding for the 
management and the administration of national nonprofit or
ganizations under section 601 (c) of this part is not subject to the 
funding limitations of this section. ' 

"PART G-CRIMINAL JUSTICE FACILITIES 

"ESTA.BLISHMENT OF THE BUREAU OF CRIMINAL JUSTICE FACILI'J'IES 

"SEC. 701. (a) There is established within the Office of Justice As
sistance a Bureau of Criminal Justice Facilities (hereinafter re
ferred to in this part as the "Bureau ''). 

"(b) The Bureau shall be headed by a Director who shall be ap
pointed by the Attorney General. The Director shall not engage in 
any employment other than that of serving as .the Director, nor 
shall the Director hold any office in, or act in any capacity for, any 
organization, agency, or institution with which the Bureau makes 
any contract or other arrangement under this title. 

"FUNCTIONS OF THE BUREAU 

uSEC. 702. In order to carry out the purposes of this part, the 
Bureau shall-

"(1) make grants to States for the construction and modern
ization(j/,correctional facilities in accordance with sectioTW 704, 
705, 706, 707, and 709; and 

"(2) provide for the widest practical and appropriate dissemi
nation of information obtained from the programs and projects 
assisted under this part. 

"GRANTS AUTHORIZED FOR THE RENOVATION AND CONSTRUCTION OF 
CRIMINAL JUSTICE FACILITIES 

"SEC. 703. The Director of the Office of Criminal Justice Facilities 
is authorized to make grants to States in accordance with the provi
sions of this part for the renovation and construction of correctional 
facilities beginning October 1, 1984 and ending September 30, 1987: 

~--------
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''ALLOTMENT 

"SEC. 704. (a) From the sums appropriated for each fiscal year. 
the Director shall allot not more than 3 per centum thereof among 
th~ qommonwealth of Puerto Rico, Guam, American Samoa, the 
Vlrgln Islands., the Trust Territory of the Pacific Islands, and the 
Northern Manana Islands according to their respective needs. 

"(b)(1) From the remaining 97 per centum of such funds the Direc
tor-

"(A) .shall allot to each Sta~e with a plan approved pursuant 
to sectwn 706 an ar~w.unt whwh bears the same ratio to 50 per 
centum of the remalnmg funds as the population in such State 
bears to the population in all States; and 

"(B) from the remair:-i,!g 50 per centum of the remainder from 
705(b}(1), States submlttmg a State plan approved by the Direc
tor s~all be awarded assistance. under this part based on the 
relatw~ n.eeds of each .State relatmg to correctional facilities. In 
determlnlng the relatwe needs of each State the Director shall 
consider-

"(i) . whether population levels or conditions of confine
ment m State or local facilities are in violation of the Fed
eral Constitution or State statutes, codes, or standards and 
the amount and' type of assistance required to bring such 
facilities into compliance with the law· 

"(ii) the numbers and general characteristics of the 
inmate population, to include factors such as offender ages 
offenses, average term of incarceration, and custody statu;· 
and ' 

"(iii) other relevant criteria. 
In allocati.ng as~istance under this part, the Director shall give pri
mury conslderatwn to the needs of States which have made satisj:r:lc
~ory assura.nces ~ha~ ~hey have implemented, or are in the process of 
lmplementl,!f5., slgnlfwant .measures. to reduce overcrowding and im
prove condltwns of conflnement In State and local correctional 
facilities, .through legislative, executive, or judicial initiatives. 

"(2) No.twtthsta!l-ding the provisi?ns of subsection (b), during the 
pe:wd wlthln whwh funds are avallable under this part, each State 
wlth. an approved plan shall be entitled to grant or bond interest 
sub~ldy assLStance totaling no less than one-half of 1 per centum of 
avallable funds. 

"(3) For the purpose of this section, the term 'State' does not in
clude .th~ Commonwealth of Puerto Rico, Guam, American Samoa, 
the Vlrgln Islands, the Trust Territory of the Pacific Islands and 
the Northern Mariana Islands. ' 

"STATE PLANS 

"SEC. 705. (a) A11;y State desirinlJ. to. receive its allotment of Feder
al fun~ under th~ part sha~l, wlt~ln 180 days following the pro
mulgatwn of rules ~mplementmg thLS subpart, submit a State-needs 
assessment and C!c!wn plan for a three-year period, supplemented by 
such ann.uaZ ~evU?wns as may be necessary, which is consistent with 
such basw cntena as the Director may prescribe under section 707. 
Each such plan shall- . 
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"(1) provide for the administration of the plan by a State 
agency designated by the chief executive of such State; . 

"(2) set forth a comprehensive statew~de program as~ess~1!g 
needs and establishing priorities and action plans wh~ch m
volve both construction and nonconstraction initiatives to re
lieve overcrowding and improve conditions of confinement in 
correctional facilities; 

"(3) provide satisfactory asslfrance that the cOl}trol of funds .• ' 
granted under this part and tale to property derwed therefrom 
shall be in a public agency for. the uses ancJ purpo~es. promded 
in this part and that a pubhc agency w~ll adm~nlSter such 
funds and property for such purposes~' 

"(4) provide assurances that the. State agency or l~cal govern
ment will after a reasonable perwd of Federal asslStance, pay 
from non-Federal sources amy remaining or continui,!g const~uc
tion or nonconstruction costs of the program for wh~ch: apphcc:
tion is made including the cost of programs to be carned out m 
the facilities for which assistance is sought under thi;s part; 

"(5) provide assurances that, to the e~te.nt pr:act~cal, correc
tional facilities will be used for other cr~111:mal Justwe purpo?es 
if they are no longer used for the spec~f~c purpose for whwh 
they were built,' .. 

"(6) provide assurances that the State w~ll take ~nto accou'!t 
the needs and requests of uni,ts of general local government m 
the State and encourage local initiativ,e in th:e develol?n:ent of 
projects reducing overcrowding and ~mpromng cond~twns of 
confinement in corrections facilities not assisted under thlS 
p~~ .. 

"(7) provide, based on requests and relatwe need, for approp,:~-
ately balanced allocation of funds between the State and un~ts 
of general local government withi!L the State and. am:ong such 
units for projects for the constructwn and modern~zatwn of cor-
rectional facilities; .. .. . 

"(8) provide for appropriate executwe .and Jud,wwl remew, of 
any actions taken by the State agency dlSappr~mng an apJ?lwa
tion for which funds are available 0': termmatmg or refusmg to 
continue financial assistance to un~ts of gen~ral local govern:
ment or any combination of such units for asslStance under thlS 
p~ . 

"(9) set forth policies and procedures des~gned to assure that 
Federal funds made available under this part will be so used as 
not to supplant State or local funds, but to increase the 
amounts of such funds t.hat would in the absen,ce of such Fed
eral funds be made ava~lable for the constructwn and renova-
tion of corrections facilities in the State;. . . . 

"(10) provide assurances that the State lS makmg d~h~ent ef
forts, consistent with public ?G:fety, to redlfce overc,:ow,dmg and 
improve programs and cond~tw~ of conf~nement ~'! ~t~ .correc
tion facilities through legislatwe, executwe, and Judwwl ad
vanced practice initiatives such as incentives~ for greater use of 
community corrections facili~ies, developm~nt of State. ~or~ec
tions standards~ more effectwe use of prlSoner class~f~ca~wn 
methods and overcrowding contingency plans, as well as prlSon 
industry~ education, and work-release programs,' 
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"(11) provide assurances that all projects under this part uti
l~z'E adva.n~e.d practices in the design and construction of correc
twns fac~lales. 

"(b) The D~rector shall approve a State plan and any revision 
thereof only ~f the State plan complies with the requirements set 
forth in subsection (a). 

"BASIC CRITERIA 

."SEC. 706. As soon as practicable after enactment of this part, the 
D~rector shall by regulation prescribe basic criteria to be applied by 
the State agency under section 706. In addition to other matters 
such basic criteria shall provide the general manner in which th~ 
State agency will determine priority of projects based upon-

"(1) the re~a~ive ne.eds of the area within such State for cor
rect~onal fac~hty asslStance, partwularly where such assistance 
is necessary to bring existing facilities into compliance with 
Federal or State law; 

"(2) the relative ability of the particular public agency in the 
area to support a program of construction or modernization' 
and ' 

. "(3! the. extent to. which the project contributes to an equitable 
dlStnbutwn of asslStance under this part within the State. 

" CLEARINGHOUSE ON THE CONSTRUCTION AND MODERNIZATION OF 
CRIMINAL JUSTICE FACILITIES 

"SEC. 707. The Dire?tor shall establish and operate a clearing
h.ouse on: the constructwn and modernization of correctional facili
t~es, ~~~ch shall collect and. disseminate to the public information 
per~a.m:mg. to th~ co~tructwn and modernization of correctional 
fac~l~t!es, ~nclud~ng mformation concerning ways in which a con-

. str:uc~wn I?rog.ram may be. us~d to improve the administration of the 
c,:~m~na.l Justwe system w~th~n each State and concerning the provi
swn of. ~nmate h~alth care qnc! other services and programs. The Di
re~tor lS auth?nz~d to enter ~nto contracts with public agencies or 
prwate organ~zatwns to operate the clearinghouse established or 
designated under this section. 

(( 

INTEREST SUBSIDY FOR CRIMINAL JUSTICE FACILITY CONSTRUCTION 
BONDS 

"SEC. 708. (a) T~e. Secreta,?, <?( the Treasury.is a,uthorized to pay 
to any State or pohtwal subdwlSwn thereof wh~ch lSsues obligations 
described in section 103(a) of the Internal Revenue Code of 1954 
which ?-re issued as part of an issue substantially all of the proceeds 
of whwh are to be used to finance correctional facilities such 
amounts as may be necessary to reduce the cost to the issuer of such 
bonds to a rate of interest not in excess of 5 per centum per annum. 
Such l?ayments shal.l be made only upon application of the issuer 
made ~n such form, ~n such manner, and at such times as the Direc
tor shall require consistent with the criteria established for allocat
ing funds under section 706 and 707. 
. "(b) Payment~ under subsection (a) may be made in advance, by 
~nstallment, or ~n any other manner determined by the Secretary, in 
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consultation with the Director, to be appropriate under the circum
stances, and may be made on the basis of estimates, if necessary, 
with corrections in later payments to the extent necessary to com pen.
sate for overpayments or underpayments arising out of errors of est~-
mate or otherwise. 

"(c) No State may receive a combination of bond subsidies unc!er 
this section grant under this part in excess of such State's allocatwn 
formula. 

"(d) The payment, by the Secretary of any amount under subsec-
tion (a) to a State or a political subdivision thereof, shall not affect 
the status of any such obligation under section 103 of such. Code, 
nor shall it cause the interest thereon to be excludable only ~n part 
under such section. 

''DEFINITIONS 

"SEC. 709. As used in this part-
"(1) The term 'correctional facility' means c:ny prison:, jail, :~

forma tory, work farm, detention center, pretnal detentwn fac~l~
ty, community-based correctional fac~lity, halfway "h?ll!e, . or 
other institution designed for the conf~nement or rehab~htatwn 
of individuals charged with or convicted of any criminal of-
fense, including juvenile offend;ers. . 

"(2) The term 'construction' ~ncludes the preparatwn of draw-
ings and specifications for faciliti~s; er~cting, . building, acqu.ir-
ing, altering, remodeling, renovat~ng, ~mprom,!~ or extend~ng 
such facilities; and the inspection and superms.wn of t~e con
struction of such facilities. The term. does not ~nclude ~nterest 
in land or offsite improvements. 

"PART H-ADMINISTRATIVE PROVISIONS 

"ESTABLISHMENT OF RULES AND DELEGATION OF FUNCTIONS 

"SEC. 801. (a) The Attorney General is authorized, after appropri
ate consultation with representative of States and units of local gov
ernment to establish such rules, regulations, and procedures as are 
necessary to the exercise of the funct.ion:s of the f!ffice, ~h.e .Bureau of 
Justice Programs, the Bureau of Cnmmal Justwe Fac~ht~es, the In
stitute and the Bureau of Justice Statistics, and as are consistent 
with the stated purpose of this title. .' 

"(b) The Attorney General may delegate to any of h~ respectwe 
officers or employees such functions as the Attorney General deems 
appropriate. 

"NOTICE AND HEARING ON DENIAL OR TERMINATION OF GRANT 

"SEC. 802. (a) Whenever, after reasonable notice and opportunity 
for a hearing on the record in acc.ordance with s~ct.ion 554 of ~itle 5, 
United States Code, the Office f~nds that a .rec~p~e'!'t of ass~tance 
under this title has failed to comply substant~ally w~th-

"(1) any provisions of this title; 
"(2) any regalations or guidelines promulgated under this 

title; or 
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"(3) any application submitted in accordance with the provi
sions of this title, or the provisions of any other applicable Fed
eral Act; 

the Assistant Attorney General, until satisfied that there is no 
longer any such failure to comply, shall terminate payments to the 
recipient under this title, reduce payments to the recipient under 
this. title by an amount equal to the amount of such payments 
whwh were not expended in accordance with this title, or limit the 
a.vCl;i~ability of payments under this title to programs, projects, or ac
tw~t~es not affected by such failure to comply. 

"(b) If any grant under this title has been terminated, the Bureau 
of Justice Programs, the Bureau of Criminal Justice Facilities, the 
National Institute of Justice or the Bureau of Justice Statistics, as 
appropriate, shall notify the grantee of its action and set forth the 
reason for the action taken. Whenever such a grantee requests a 
hearing, the Office, or any authorized officer thereof, is authorized 
and directed to hold such hearings or investigations, including 
hearings on the record in accordance with section 554 of title 5, 
Un~ted ~tates Code, at such times and places as necessary, following 
appropnate and adequate notice to such grantee; and the findings 
of fact and determinations made with respect thereto shall be final 
and conclusive, except as otherwise provided herein. The Office is 
authorized to take final action without a hearing if after an admin
istrative review of the termination it is determined that the basis 
for the appeal, if substantiated, would not establish a basis for con
tinuation of the grant. Under such circumstances, a more detailed 
statement of reasons for the agency action should be made availa
ble, upon request, to the grantee. 

"(c) If such recipient is dissatisfied with the findings and deter-
,'minations of the Office, following notice and hearing provided for 
in subsection (aJ of this section, a request may be made for rehear
i,!g, under such refJU:lations and procedure as the Office may estab
hsh, and such rec~p~ent shall be afforded an opportunity to present 
such additional information as may be deemed appropriate and per
tinent to the matter involved. 

"FINALITY OF DETERMINATIONS 

"SEC. 803. In carrying out the functions vested by this title in the 
Office, its determinations, findings, and conclusions shall, after rea
sonable notice and opportunity for a hearing, be final and conclu
sive upon all grants. 

" SUBPOENA POWER; AUTHORITY TO HOLD HEARINGS 

"SEC. 804. The Office may appoint such hearing examiners or ad
ministrative law judges or request the use of such administrative 
law judges selected by the Office of Personnel Management pursuant 
to section 3344 of title 5, United States Code, as shall be necessary 
to carry out the powers and duties under this title. The Office, or 
upon authorization, any member thereof or any hearing examiner or 
administrative law judge assigned to or employed thereby shall 
have the power to hold hearings and issue subpoenas, administer 
oaths, examine witnesses, and receive evidence at any place in the 
United States it may designate. 

a 
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"PERSONNEL AND ADMINISTRATIVE AUTHORITY 

"SEC. 805. (a) The Office is authorized to s~lect, appoint, employ 
and fix compensation of such officers an:d emplDyees c:s shall be nec
essary to carry out the powers and dut~es of the Off~~e, .the Burec:u 
of Justice Programs, the Institute, the Bureau of Cnm.ml~l Justwe 
Facilities, and the Bureau of Justice Statistics under th~ t~~le. 

H(b) The Office, the Bureau of J.u.s~ice Programs, the Inst~tute, t~e 
Bureau of Criminal Justice Fac~l~t~es, and th~ Bureau of Ju~t~ce 
Statistics are authorized, on a reimbursable bas~ when app~op~wte, 
to use the available services, equipment, personnel, and fac~ht~e~ of 
Federal State, and local agencies to the ext~nt deemed approp,rLf!te 
after giVing due consideration to the ~r.f~ctweness of such ex~tmg 
services equipment personnel, and fac~ht~es. 

H(C) The Office ~ay arrange with and reimburse the heads of 
other Federal departments and agencies for the performance of any 
of the functions under this title. . 

"(d) The Office, the Bureau of J.u.s~ice Programs, the Inst~tute, t~e 
Bureau of Criminal Justice Fac~la~es~ and th~ Bureau of Justwe 
Statistics in carrying out their respectwe functwns m~y use grants, 
contracts or cooperative agreements in accordance w~th the stand
ards established in the Federal Grant and Cooperatwe Agreement 
Act of 1977 (41 U.S.c. 501 et seq.). 

"(e) The Office may procure the se~vices of e~perts and consultants 
in accordance with section 3109 of t~tle~, Un~ted States Code, "rel~t
ing to appointments in the Federal ~erVlce,. at rates of compensatwn 
for individuals not to exceed the df!~ly equw.alent of the rate author-
ized for GS-18 by section 5332 of t~tle 5, Un~ted States Code. . 

"(f) The Office is authorized to appoint pursuant to the Adv.~C?ry 
Committee Management Act, but without rega;rd to the rema~,!~ng 
provisions of title 5, United States Code, techn~caZ 0: oth~r adv~09' 
committees to advise it with respect to the adm~n~tratwn of .th~ 
title as it deems necessary. Members of thos~ comm~ttees. not o~h.er
wise in the employ of the United Sta;tes, wh~le engaged ~n adv~~ng 
or attending meetings of the comm~ttees shall be .compe'!'5ated at 
rates to be fixed by the Office but not exceed the da~ly equwalent of 
the rate authorized for GS-18 by section 5332 of title 5 of the 
United States Code, and while away from horr:e or r,egular pZace c:f 
business they may be allowed travel expenses, ~nclud~ng per. d~em ~n 
lieu of subsistence, as authorized by section .5703 of such t~tle 5 for 
persons in the Government service employed ~nte:m~ttently. 

"(g) Payments under this title may be made ~n ~nstallmen.ts, and 
in advance or by way of reimbursement, as may b~ determmed. b! 
the Office, and may be used to pay the transportatwn and subs~t
ence expenses of persons attending conferences or other assemblages 
notwithstanding the provisions of 31 U.S.C. 1345. . . 

H(h) The Office is authorized to accept and employ, ~n carrymg 
out the provisions of this title, voluntary and uncompensat~d ~e~v
ices notwithstanding the provisions of 31 U.S.C. 1342. Such md~Vld
uals shall not be considered Federal employees. except for pU1:po~es 
of chapter 81 of title 5, United States Code, w~th resp'e~t to Job-zn
curred disability and title 28, United S!ates Code, wzth respect to 
tort claims. 
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"TITLE TO PERSONAL PROPERTY 

"SEC. 806. Notwithstanding any other provision of law, title to all 
expendable and nonexpendable personal property purchased with 
funds made available under this title, including such property pur
chased with funds made available under this Act as in effect before 
the date of the enactment of the Justice Assistance Act of 1983, 
shall vest in the criminal justice agency or nonprofit organization 
that purchased the property if it certifies to the State office de
scribed in Section 506 that it will use the property for criminal jus
tice purposes. If such certification is not made, title to the property 
shall vest in the State office, which shall seek to have the property 
used for criminal justice purposes elsewhere in the State prior to 
using it or disposing of it in any other manner. 

'~ROHIBITION OF FEDERAL CONTROL OVER STATE AND LOCAL 
CRIMINAL JUSTICE AGENCIES 

"SEC. 807. Nothing in this title or any other Act shall be con
strued to authorize any department, agency, officer, or employee of 
the United States to exercise any direction, supervision, or control 
over any police force or any other criminal justice agency of any 
State or any political subdivision thereof. 

''NONDISCRIMINATION 

"SEC. 808. (a) No person in any State shall on the ground of race, 
color, religion, national origin, or sex be excluded from participation 
in, be denied the benefits of or be subjected to discrimination under 
or denied employment in connection with any programs or activity 
funded in whole or in part with funds made available under this 
title. 

"(b) Notwithstanding any other provision of law, nothing con
tained in this title shall be construed to authorize the Office of Jus
tice Assistance-

"(1) to require, or condition the availability or amount of a 
grant upon the adoption by an applicant or grantee under this 
title of a percentage ratio, quota system, or other program to 
achieve racial balance in any criminal justice agency; or 

"(2) to deny or discontinue a grant because of the refusal of 
an applicant or grantee under this title to adopt such a ratio, 
system or other program. 

"(c) Whenever the Attorney General has reason to believe that a 
State government or unit of local government has engaged in or is 
engaging in a pattern or practice in violation of the provisions of 
this section, the A ttorney General may bring a civil action in an ap
propriate United States district court. Such a court may grant as 
relief any temporary restraining order, preliminary or permanent in
junction, or other order, as necessary or appropriate to insure the 
full enjoyment of the rights described in this section, including the 
suspension, termination, or repayment of such funds made available 
under this title as the court may deem appropriate, or placing any 
further such funds in escrow pending the outcome of the litigation. 

"(d) Whenever the Attorney General files a civil action alleging a 
pattern or practice of discriminatory conduct on the basis of race, 
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color, religion, nationqJ origin, or sex in any program or activity of 
State government or unit of local government which State govern
ment or unit of local government receives funds made available 
under this title, and the conduct allegedly violates the provisions of 
this section and neither party within forty-five days after filing has 
been granted such preliminary relief with regard to the suspension 
or repayment of funds as may be otlv~rwise available by law, the 
Office of Justice Assistance shall Cause to have suspended further 
payment of any funds under this title to that specific program or 
activity alleged by the Attorney General to be in violation of the pro
visions of this subsection until such time as the court orders re- . 
sumption of payment. 

"RECORDKEEPING REQUIREMENT 

"SEC. 809. (a) Each recipient of funds under this title shall keep 
such records as the Office shall prescribe, including records which 
fully disclose the amount and disposition by such recipient of the 
funds, the total cost of the project or undertaking for which such 
funds are used, and the amount of that portion of the cost of the 
project or undertaking supplied by other sources, and such other 
records as will facilitate an effective audit. 

"(b) The Office or any of its duly authorized representatives, shall 
have access for purpose of audit and examination of any books, doc
uments, papers, and records of the recipients of funds under this 
title which in the opinion of the Office may be related or pertinent 
to the grants, contracts, subcontracts, subgrants, or other arrange
ments referred to under this title. 

H(C) The Comptroller General of the United States or any of his 
duly authorized representatives, shall, until the expiration of three 
years after the completion of the program or project with which the 
ass~tance is used, have access for the purpose of audit and exami
natlOn to any books, documents, papers, and records of recipients of 
Federal funds under this title which in the opinion of the Comptrol
ler General may be related or pertinent to the grants, contracts, sub
contracts, subgrants, or other arrangements referred to under this 
title. 

H(d) The provisions. of ,this section shall apply to all rec~pients of 
ass~tance under th~ t~tle, whether by d~rect grant, cooperative 
agreement, or contract under this title or by subgrant or subcontract 
from primary grantees or contractors under this title. 

"CONFIDENTIALITY OF INFORMATION 

"SEC. 810. (a) Except as provided by Federal law other than this 
title, no officer or employee of the Federal Government, and no re
cipient of assistance under the provisions of this title shall use or 
reveal any research or statistical information furnished under this 
title by any person and indentifiable to any specific private person 
for any purpose other than the purpose for which it was obtained in 
accordan~e with this title. Such information and copies thereof 
shall be ~mmune from legal process, and shall not, without the con
sent of the person furnishing such information, be admitted as evi
dence or used for any purpose in any action, suit, or other judicial 
legislative, or administrative proceedings. ' 
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H(b) All criminal history information collected, stored, or dissemi
nated through support under this title shall contain, to the maxi
mum extent feasible, disposition as well as arrest data where arrest 
data is included therein. The collection, storage and dissemination 
of ~uch information shall take place under procedures reasonably 
des~gne~ to insure that all such information is kept current therein; 
t~e O(fwe shall assure ~ha.t the security and privacy of all informa
tlOn ~ adequately provzded for and that information shall only be 
used for law enforcement and criminal justice and other lawful pur-
1?0ses. In .addition, a,! indi.vidual w~o be!ieves that criminal. history 
~nformatlOn poncernmg htm contatned m an automated system is 
tnaccurate, mcomplete, or maintained in violation of this title, 
sha.zz, upon ~atisfact?ry verification of his identity, be entitled to 
reVl,ew such mforma:tlOn and to obtain a copy of it for the purpose of 
challenge or correctlOn. 

"(c) Al~ cr~minal intelligence systems operating through support 
under thu; tl,tle shall collect, maintain, and disseminate criminal 
int~lligence infor:mation in conformance with policy standards 
whwh are prescnbed by the Office and which are written to assure 
that ~he funding and operation of these systems furthers the purpose 
of th~ tttle and to assure that such systems are not utilized in vio
lation of the privacy and constitutional rights of individuals. 

"(d) any p~rson violatinlJ. the provisions of this section, or of any 
rule, reg-t!latlOn, or order ~sued thereunder, shall be fined not to 
exceed /1;10,000 in addition to any other penalty imposed by law. 

"PART I-DEFINITIONS 

''DEFINITIONS 

"SEC. 901. As used in this title-
"(~) 'criminal justice' mef!-ns activities pertaining to crime pre

ventlOn, control, or reductlOn, or the enforcement of the crimi
nal law, including, b':lt not limited to, police efforts to prevent, 
~ontr0.z, or re~l':c~ cnme or to apprehend criminals, including 
Juventles, actwtttes of courts having criminal jurisdiction and 
related agencies (including but not limited to prosecutorial and 
defender services, juvenile delinquency agencies and pretrial 
service or release agencies), activities of corrections, probation, 
o~ l!ar,?le authori~i~s and related agencies assisting in the reha
btlttatlOn, s'!'pervzslOn, and care of criminal offenders, and pro
grams relattng to the prevention, control, or reduction of narcot
ic addiction and juvenile delinquency; 

"(2) 'Sta~e' means any State of the United States, the District 
of Columbta and the Commonwealth of Puerto Rico' 

"(3) 'unit of local government' means any city, c~unt.y, town
ship, town, borough, parish, villag(. :)1 other general purpose po
litical subdivision of a State, an I·<, dian tribe which performs 
law e!7-forcement functions as r;let~rmined by the Secretary of the 
InterlO,! any agency of the D~trwt of Columbia government or 
the Untted. St~tes performin{5 law enforcement functions in and 
for tl~e Dl,stnct of Columbta, and. the Virgin Islands, Guam, 
Amerlcan Samoa, the Trust Terntory of the Pacific [slands, 
and the Commonwealth of the Northern Mariana Islands; • 
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"(4) 'public agency' means any State, unit of local govern
ment, combination of such States or units, or any department, 
agency, or instrumentality of any of the foregoing; 

"(5) Icriminal history information' includes records and relat
ed data,. contained in an automated or manual criminal justice 
inform.ation system, compiled by law enforcement agencies for 
the purpose of indentifying criminal offenders and alleged of
fenders and maintaining as to such persons records of arrests, 
the nature and disposition of criminal charges, sentencing, con
finement, rehabilitation, and release; 

"(6) 'evaluation' means the administration and conduct of 
studies and analyses to determine the impact and value of a 
project or program in accomplishing the statutory objectives of 
this title,' 

"(7) 'Attorney General' means the Attorney General of the 
United States or his designee; 

"(8) 'Assistant Attorney General' means the Assistant Attor
n~y General for Justice Assistance. 

"PART J.-FuNDING 

"AUTHORIZATION OF APPROPRIATIONS 

"SEC. 1001. There is authorized to be appropriated to carry out the 
functions of the Bureau of Justice Statistics such sums as are neces
sary for the fiscal years ending September 30, 1984, September 30, 
1985, September 30, 1986, and September 30, 1987. There is author
ized to be appropriated to carry out the functions of the National 
Institute of Justice such sums as are necessary for the flscal years 
ending September 30, 1984, September 30, 1985, September 30, 1986, 
and September 30, 1987. There is authorized to be appropriated for 
parts A, B, E, F: G, and H, and for the purposes of carrying out the 
remaining function of the Office of Justice Assistance other than 
parts .K and M, such sums as are necessary for the fiscal years 
ending September 30, 1984, September 30, 1985, September 30, 1986, 
and September 30, 1987. The appropriation authorized for the 
Bureau of Criminal Justice Facilities or for any function or activity 
authorized for part G shall not exceed in total $25, 000, 000 for any 
fiscal year ending September 30, 1981;, September 30, 1985, Septem
ber 30, 1986, and September 30, 1987. Funds appropriated for any 
fiscal year may remain available for obligation until expended. 
There is authorized to be appropriated in each fiscal year such sums 
as may be necessary to carry out the purposes of part K and part M 

''PART K-PUBLIC SAFETY OFFICERS' DEATH BENEFITS 

''pAYMENTS 

"SEC. 1101. (a) In any case in which the Office determines, under 
regulations issued pursuant to this part, that a public safety officer 
has died as the direct and proximate result of a personal injury sus
tained in the line of duty, the Office shall pay a benefit of $50,000 
as follows: 

"(1) if there is no surviving child of such officer, to the sur
~viving spouse of such officer; 

, , 
. ! 
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"(2) if there is a surviving child or children and a surviving 
spouse, one-half to the surviving child or children of such offi
cer in equal shares and one-half to the surviving spouse; 

"(3) if there is no surviving spouse, to the child or children of 
such officer in equal shares; or 

"(4) if none of the above, to the dependent parent or parents 
of such officer in- equal shares. 

"(b) Whenever the Office determines upon showing of need and 
prior to final action that the death of a public safety officer is one 
with respect to which a benefit will probably be paid, the Office 
may make an interim benefit payment not exceeding $3,000 to the 
person entitled to receive a benefit under subsection (c) of this sec
tion. 

"(c) The amount of an interim payment under subsection (b) shall 
be deducted from the amount of any final benefit paid to such 
person. 

"(d) Where there is no final benefit paid, the recipient of any in
terim payment under subsection (b) shall be liable for repayment of 
such amount. The Office may waive all or part of such repayment, 
considering for this purpose the hardship which would result from 
such repayment. 

U(e) The benefit payable under this part shall be in addition to 
any other benefit that may be due from any other source, except

"(1) payments authorized by section 12(k) of the Act of Sep
tember 1, 1916, as amended (D.C. Code, sec. 4-531(1)),' or 

"(2) benefits authorized by section 8191 of title 5, United 
States Code; such beneficiaries shall only receive benefits under 
that section that are in excess of the benefits received under this 
part. 

"(f) No benefit paid under this part shall be subject to execution 
or attachment. 

"LIMITATIONS 

"SEC. 1102. No benefit shall be paid under this part-
"(1) if the death was caused by the intentional misconduct of 

the public safety officer or by such officer's intention to bring 
about his death; 

"(2) if the public safety officer was voluntarily intoxicated at 
the time of his death; 

"(3) if the public safety officer was performing his duties in a 
grossly negligent manner at the time of his death,' or 

"(4) to any person who would otherwi.:.;e be entitled to a bene
fit under this person's actions were a substantial contributing 
factor to the death of the public safety officer. 

"DEFINITIONS 

"SEC. 1103. As used in this part-
"(1) 'child' means any natural, illegitimate, adopted, or post

humous child or stepchild of a deceased 1!ublic safety officer 
who, at the time of the public safety officer s death, is-

"(i) eighteen years of age or under; 
"(ii) over eighteen years of age and a student as defined 

in section 8101 of title 5, United States Code,' or 

-~---~------------~ .. -.-~ .. _ .... 
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"(iii) over eighteen years of age and incapable of self-sup
port because of physical or mental disability; 

"(2) 'dependent' means a person who was substantially reliant 
for support upon the income of the deceased public safety offi-
cer; 

"(8) 'fireman' includes a person serving as a!" officially reco.g-
nized or designated member of a legally organ~zed volunteer f~re 
department; . 

"(4) 'intoxication' means a disturbance of mental or physwal 
faculties resulting from the introduction of alcohol into the 
body as evidenced by-

"(i) a postmortem blood alcohol level of 0.20 per centum 
or greater; 

"(ii) a postmortem blood alcohol level of at least 0.10 per 
centum but less than 0.20 per centum, unless the Office re
ceives convincing evidence that the public safety officer was 
not acting in an intoxicated manner immediately prior to 
his death; 

or resulting from drugs or other substances in the body; 
"(5) 'law enforcement officer' means a person involved in 

crime and juvenile delinquency control or reduction, or enforce
ment of the laws, including, but not limited to, police, correc
tions, probation, parole, and judicial officers; 

"(6) };ublic agency' means any State of the United States, the 
District of Columbia, the Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, the Trust Territory of 
the Pacific Islands, the Commonwealth of the Northern Mari
ana Islands, and any territory 'or possession of the United 
States, or any unit of local government, department, agency, or 
instrumentality of any of the foregoing,' and 

"(7) 'public safety officer' means a person serving a public 
agency in an official capacity, with or without compensation, as 
a law enforcement officer or a fireman. 

"ADMINISTRATIVE PROVISIONS 

"SEC. 1104. (a) The Office is authorized to establish such rules, 
regulations, and procedures as may be necessary to carry out the 
purposes of this part. Such rules, regulations, and procedures will be 
determinative of conflict of laws issues arising under this part. 
Rules, regulations, and procedures issued under this part may in
clude regulations governing the recognition of agents or other per
sons representing claimants under this part before the Office. The 
Office may prescribe the maximum fees which may be charged for 
services performed in connectiun with any claim under this part 
before the Offwe, and any agreement in violation of such rules and 
regulations shall be void. 

"(b) In making determinations under section 1101, the Office may 
utilize such administrative and investigative assistance as may be 
available from State and local agencies. Responsibility for making 
final determinations shall rest with the Office. 

l: 
I: 
(: 
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"JUDICIAL REVIEW 

"SEC. 1105. The United States Claims Court shall have exclusive 
jurisdiction over all actions seeking review of the final decisions of 
the Office under this part. 

"PART L-FBI TRAINING OF STATE AND LOCAL CRIMINAL JUSTICE 
PERSONNEL 

" AUTHORITY FOR FBI TO TRAIN STATE AND LOCAL CRIMINAL JUSTICE 
PERSONNEL 

"SEC. 1201. (a) The Director of the Federal Bureau of Investiga
tion is authorized to-

"(1) establish and conduct training programs at the Federal 
l!ureau of !nvestigation National Academy at Quantico, Virgin
~a, to proVlde, at the request of a State or unit of local govern
ment, training for State and local criminal justice personnel' 

"(~) develop new o.r imprC!ved approaches, techniques, syst~ms, 
egwpment, and devwes to zmprove and strengthen criminal jus
twe; and 

"(8) assist in conducting, at the request of a. State or unit of 
local government, local and regional training programs for the 
~rainin$ of B.tate. and" lo~al criminal justice personnel engaged 
m the ~nvest~gatwn ot cnme and the apprehension of criminals. 
Such training shall be provided only for persons actually em
ployed as State police. or highwa'J! patrol,. police of a unit of 
local government, shenffs, and the~r deput~es, and other persons 
as the State or unit may nominate for police training while 
suc,h persons are actually employed as officers of such State or 
unzt. 

"(b) In the exercise of the functions, powers, and duties estab
lish~d u.nder this section the Director of the Federal Bureau of In
vest~gatwn shall be under the general authority of the Attorney 
General. 

U(c) Notwithstandi'!g the, pr.ovisions of subsection (a), the Secre
tary o( the Treasury l,S aut!,w.nzed to fund and continue to develop, 
establl.Sh and conduct tra~nmg programs at the Federal Law En
forcement Training Center at Glynco, Georgia, to provide, at the re
quest of a .Stat~ or. unit of local government, training for State and 
local cnm~nal Jushce personnel so long as that training does not in
terfere with the Center's mission to train Federal law enforcement 
personnel. 

'PART M-EMERGENCY FEDERAL LA W ENFORCEMENT ASSISTANCE 

"APPLICATION REQUIREMENTS 

"SEC,. 1301. (a~ The Attorney General is authorized to receive from 
the chzef !"!xe.cu~w~ of any State a request for designa.tion of a State 
or local Jl1;rl.Scfwtwn as a law !"!nfor~ement emergency jurisdiction. 
Such applzcatwn shall be submztted zn such manner and containing 
or accf}mpanied by such information as the Attorney General may 
prescnbe. Such application for designation as a law enforcement 
emerge~cy jurisdictio.n s.hall be evaluated by the Attorney General 
accordzng to such crztena, and on such terms and conditions as he 
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shall establish and shall publish in the Federal Register prior to 
the beginning of fiscal year 1984 and each fiscal year thereafter for 
which appropriations will be available to carry out the program. 

u(b) The Attorney General shall, in accordance with the criteria 
established, approve or disapprove such application not later than 
ten days after receiving such application. 

uASSISTANCE PROVIDED 

,uSEC. 1302. (a) Upon a finding by the Attorney General that a law 
enforcement emergency exists in accordance with the provisions of 
section 1301 of this title, the Federal law enforcement community is 
authorized to provide emergency assistance for the duration of the 
emergency. The cost of such assistance may be paid by the Office of 
Justice Assistance from funds appropriated under this part, in ac
cordance with procedures established by the Office and the heads of 
the participating Federal law enforcement agencies and with the ap
proval of the Attorney General. 

u(b) Upon such finding by the Attorney General, the Office of Jus
tice Assistance may provide technical assistance, funds for the lease 
or rental of specializ'ed equipment and other forms of emergency as
sistance to the jurisdiction, except that no funds may be used to pay 
the salaries of local criminal justice personnel or otherwise supplant 
State or local funds that would in the absence of such Federal 
funds be made available for law enforcement. The cost of assistance 
provided under this section shall be paid by the Office of Justice As
sistance from funds appropriated under this part. The Federal share 
of such assistance may be up to 100 per centum of project costs. 

"DEFINITIONS 

"SEC. 1303. For the purposes of this part-
u(1) the term 'Federal law enforcement assistance' means 

equipment, training, intelligence information, and technical ex
pertise; 

"(2) the term 'Federal law enforcement community' means the 
heads of-

"(A) the Department of Justice; 
u(B) the Internal Revenue Service; 
U(C) the Customs Service; 
U(D) the National Park Service; 
"(E) the Secret Service; 
U(FJ the Coast Guard; 
"(G) the Bureau of Alcohol, Tobacco and Firearms; and 
"(H) other Federal agencies with specific statutory au-

thority to investigate violations of Federal criminal laws; 
"(3) the term 'State' means any State of the United States, the 

District of Columbia, the Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, the Trust Territory of 
the Pacific Islands, and the Commonwealth of the Northern 
Mariana Islands; 

"(4) the term 'law enforcement emergency' means an uncom
mon situation in which State and local resources are inad
equate to protect the lives and property of citizens or enforce the 
criminal law. 
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''ADMINISTRATIVE .REQUIREMENT 

"SEC. '1304. The recordkeeping and administrative ~equirements of 
section 809 and section 810 shall apply to funds proVlded under th~s 
part. 

"PART N-TRANSITION 

"CONTINUATION OF RULES, AUTHORITIES, AND PROCEEDINGS 

"SEC. 1401. (a) All orders, determinations, rules, regulations, and 
instructions of the Office of Justice Assistance, Research, ~and: Sta
tistics which are in effect on the date of the enactm;ent of. t~~ Act 
shall continue in effect according to their terms unt~l m.0d~f~ed, ter
minated, superseded, set (,,side, or revoked by, the Pres~dent or the 
A ttorney General, or his designee, or by operatwn of la'1" . 

"(b) The amendments made to this title by the Justwe Ass~ta,!-ce 
Act of 1983 shall not affect (1 :" ': ')uit, action, or other proceedmg 
commenced by or against the Government before the date of the en-
actment of such Act. .. . 

"(c) Nothing in this tit~e p,revents the u~~l~z~twn of funds appro-
priated for purp0s.es of th~ t~~le fo~ all. actw~t~es. ne~e~sary or app~o
priate for the reVlew, aua~t, ~nvest~gatwn, and judwwl or admm~
trative resolution of audit matters fo,: thos~ gra,!~s or contr~cts t.hat 
were awarded under this title. The f~nal d~pos~twn and d~semma
tion of program and project accomplishments ~ith r~sp~ct to prf}
grams and projects approved in accordance w~th th~ t~tle, as ~n 
effect before the date of the en,actment of the Ju:;tice Assistance Act 
of 1983, may be carried out w~th funds appropnated for purposes of 
this title. 

U(d) The Assistant Attorney General may award new FJr,ants, ~nter 
into new contracts or cooperative agreements and otherw~e obltgate 
unused or reversionary funds previously appropriated for the pur
poses of Parts D, E and F of this title as ,in effect on the day before 
the date of enactment of' the Justice Ass~tance Act of 1983, or for 
purposes consistent w,ith this title. . , . 

"(e) Notwithstand~ng any other prov~wns of law" the Ass~ta'!-t 
Attorney General shall. have all ~he aut!t0rity prevwusly vested ~n 
the Director of the Offwe of Justwe Ass~tance, Research, an.d Sta
tistics and the Administrator of the Law Enforcement Ass~tance 
Administration necessary to terminate the activitie~ of the La,w En
forcement Assistance Admin.is~ration and the P(fwe of JZfst~.ce As
sistance, Research, and Stat~tws, and all prov~wns of th~ t~tle, as 
in effect on the day before the enactment of the Justwe. As~~stance 
Act of 1983, which are necessary for this pu:pos~ rema~n ~n ef(ec.t 
for the sole purpose of carrying out the termmatwn of these actw~-
ties. ". 

UNITED STATES CODE 

* * * * * * * 
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TITLE 5: GOVERNMENT ORGANIZATION 
AND EMPLOYEES 

* * * * 
* * * 

PART III-EMPLOYEES 

* * * * * * * 
Subpart D-Pay and Allowances 

* * * * 
* * * 

CHAPTER 53-PAY RATES AND SYSTEMS 

* * * * * * * 

Subchapter II-Executive Schedule Pay Rates 

* * * * * * * 

§ 5314. Positions at level III . . 
L el III of the Executive Schedule applies to the followIng POSI

tion~v for which the annual rate of basic pay shall be the. rate de-
t ~ ed with respect to such level under chapter 11 of title 2, as 
ermln h' t'tl adjusted by section 5318 of t IS 1 e: 

* * * * * * * 
Director Institute for Scientific and Technological CooperB:ti~n. 
[Direct~r, Office of Justice Assistance, Research, a~d Statistics.] 
Under Secretary of Agriculture for Small CommunIty and Rural 

Development. .. . 
Administrator, Maritime AdmInIstratIOn. 

* * * * * * * 

§ 5315. Positions at level IV . 
L el IV of the Executive Schedule applies to the following POSI

tion~v for which the annual rate of basic pay shall be the. rate de
termined with respect to suc~ l~vel under chapter 11 of title 2, ~s 
adjusted by section 5318 of thIS htle: 

* * * * * * * 
[Administrator of Law Enforcement Assis~ance.] 
[Director of the National Instit~te of J~s~ICe.] 
[Director of the Bureau of Justice Statistics.] .. . 
Chief Counsel for Advocacy, Small Business AdmInIstratIOn. 

* * * * * * * 

§ 5316. positions at level V . 
L I V of the Executive Schedule applies to the following POSI-

t · evefior which the annual rate of basic pay shall be the rate deIons, 
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termined with respect to such level under chapter 11 of title 2, as 
adjusted by section 5318 of this title: 

* * * * * * * 
Director of the National Institute of Justice. 
Director of the Bureau of Justice Statistics. 
Director of the Office of Criminal Justice. 
Director of the Bureau of Justice Programs. 

Sec. 

* * * * * * * 

UNITED STATES CODE 

* * * * .* * * 

TITLE 18: CRIMES AND CRIMINAL 
PROCEDURE 

* * * * * * * 

CHAPTER 85-PRISON-MADE GOODS 

1761. Transportation or importation. 
1762. Marking packages. 

§ 1761. Transportation or importation 

* * * * * * * 
[(c) In addition to the exceptions set forth in subsection (b) of 

this section, this cha.pter shall also not apply to goods, wares, or 
merchandise manufactured, produced, or mined by convicts or pris
oners participating in a program of not more than seven pilot proj
ects designated by the Administrator of the Law Enforcement As
sistance Administration and who-

[(1) have, in connection with such work, received wages at a 
rate which is not less than that paid for work of a similar 
nature in the locality in which the work was performed, except 
that such wages may be subject to deductions which shall not, 
in the aggregate, exceed 80 per centum of gross wages, and 
shall be limited as follows: 

rCA) taxes (Federal, State, local); 
[(B) reasonable charges for room and board as deter

mined by regulations which shall be issued by the Chief 
State correctional officer; 

[CC) allocations for support of family pursuant to State 
statute, court order, or agreement by the offender; 

[(D) contributions to any fund established by law to 
compensate the victims of crime of not more than 20 per 
centum but not less than 5 per centum of gross wages; 

[(2) have not solely by their status as offenders, been de
prived of the right to participate in benefits made available by 
the Federal or State Government to other individuals on the 
basis of their employment, such as workmen's compensation. 
However, such convicts or prisoners shall not be qualified to 
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receive any payments for unemployment compensation while 
incarcerated, notwithstanding any other provision of the law to 
the contrary; 

[(3) have participated in such employment voluntarily and 
have agreed in advance to the specific deductions made from 
gross wages pursuant to this section, and all other financial ar
rangements as a result of participation in such employment.] 

(c) In addition to the exceptions set forth in subsection (b) of this 
section, this chapter shall also not apply to goods, wares, services or 
merchandise manufactured, produced, provided or mined by con
victs or prisoners participating in a program of not more than 
twenty projects designated by the Director of the Bureau of {;/"iminal 
Justice Facilities, who-

(1) have, in connection with such work, received wages at a 
rate which is not less than that paid for work of a similar 
nature in the locality in which the work was performed, except 
that such wages may be subject to deductions which shall not, 
in the aggregate, exceed 80 per centum of gross wages, and shall 
be limited as follows-

(A) taxes (Federal, State, local); 
(B) reasonable charges for room and board as determined 

by regulations which shall be issued by the Chief correc
tional officer of the jurisdiction; 

(C) allocations for support of family pursuant to State 
statute, court order, or agreement by the offender; 

(D) contributions to any fund established by law to .com
pensate the victims of crime of not more than 20 per 
centum but not less than 5 per centum of gross wages; 

(2) are entitled to compensation for injury sustained in the 
course of participation in these projects; 

(3) have participated in such employment voluntarily and 
have agreed in advance to .the specific deductions made from 
gross wages pursuant to this section, and all other financial ar
rangements ~ a result of participation in such employment. 

(d) The provisions of subsection (c) shall not apply unless-
(1) representatives of local union central bodies or similar 

labor union organizations have been consulted prior to the initi
ation of any project otherwise qualifying for any exception cre
ated by subsection (c); and 

(2) such paid inmate employment will not result in the dis
placement of employed workers, or be applied in skills, crafts, or 
trades in which there is a surplus of available gainful labor in 
the locality, or impair existing contracts for services. 

* * * * * * * 

TITLE 41: PUBLIC CONTRACTS 

§ 35. Contracts for materials, etc., exceeding $10,000; representa
tions and stipulations 

In any contract made and entered into by any executive depart
ment, independent establishment, or other agency or instrumental
ity of the United States, or by the District of Columbia, or by any 
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corporation all the stock of which is beneficially owned by the 
United States (all the foregoing being hereinafter designated as 
agencies of the United States), for the manufacture or furnishing of 
materials, supplies, articles, and equipment in any amount exceed
ing $10,000, there shall be included the following representations 
and stipulations: 

(a) * * * 

* »: * * * * * 
(d) That no male person under sixteen years of age and no 

female person under eighteen years of age and no convict labor 
will be employed by the contractor in the manufacture or pro
duction or furnishing of any of the materials, supplies, articles, 
or equipment included in such contract except that this section, 
or any other law or Executive order containing similar prohibi
tions against purchase of goods by the Federal Government, 
shall not apply to convict labor which satisfies the conditions of 
sections 1761(c) and 1761(d) of title 18, United States Code; and 

* * * * * * 

TITLE 49: TRANSPORTATION 

* * * * * * * 
§ 11507. Prison-made property governed by State law 

Goods, wares, and merchandise produced or mined in a penal in
stitution or by a prisoner not on parole or probation and transport
ed into and used, sold, or stored in a State or territory or posses
sion of the United States, is subject to the laws of that State, terri
tory, or possession. This section does not apply to commodities pro
duced in a penal institution of the United States Government for 
its use, or to commodities produced by a project designated by the 
Director of the Bureau of Criminal Justice Facilities under section 
1761(c) of title 18, United States Code. 

CHANGES IN EXISTING LAW MADE BY TITLE VII OF S. 1762 

UNITED STATES CODE 

* * * * * * * 

TITLE 40: PUBLIC BUILDINGS, PROPERTY, 
.c\ND WORKS 

* »: * * * * 

CHAPTER lO-MANAGEMENT AND DISPOSAL OF 
GOVERNMENT PROPERTY 

* * * * * * * 
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Sec. 
484. Disposal of surplus property. 

* * * * * * * 
§ 484. Disposal of surplus property-Supervision and direction 

* * * * * * * 
QUARTERLY REPORTS TO CONGRESS BY ADMINISTRATOR 

[(0) The Administrator with respect to personal property donat
ed under subsection G) of this section, and the head ?f each exec';1-
tive agency disposing of real property under subsectIOn (k). of thIS 
section shall submit during the calendar quarter follOWIng the 
close of each fiscal year a report to the Senate (or to the Secretary 
of the Senate if the Senate is not in session). and to the ~ouse ?f 
Representati~es (or to the. ql~rk of the House If the House IS not In 
session) shOWIng the acqUIsItIOn cost of all person~l property so ~o
nated and of all real property so disposed of durmg the precedIng 
fiscal year.] 

(o) The Administrator with respect to p~rsonal property donated 
under subsection (j) of this section and w"tth respect to personal 0.1' 
real property transferred or conveyancer! under subs~cti0n. (p) of th"tS 
section and the head of each executwe agency d"tSpos"tng of real 
property under subsection (k) of this section, shCI:ll submit during the 
calendar quarter following the close of each ("tScal year a r,eport ~o 
the Senate (or to the Secretary of the Senate if the Senate "tS not "tn 
session) and to the House of Representativ,es (or to the. C!l~rk of the 
House if the House is not in session) show"tng the acqu"tS"ttwn .cost of 
all personal property so donated and of all real property so d"tSposed 
of during the preceding fiscal year. Such ~eports shall also show ~o
nations and transfers of property accordIng to ~tate, and may ~n
clude such other information and recommendatIOns as the AdmlI~.
istrator or other executive agency head concerned deems appropri-

ate. 'b h Ad .. t (P)(l) Under such regulations as he may prescn e, t e mm"tS ra-
tor is authorized in his discretion to transfer or convey to the sever
al States the District of Columbia, the Commonwealth of Puertc: 
Rico, Gu~m, American Samoa, the Virgin Islands, the Trust Tern
tory of the Pacific Islands, the Commonwealth of the Nor~hern Mar
iana Islands, or any political subdivision 01' instrumentahty ther,eof, 
surplus property determined by the Attorn~y General to be requ"tred 
for c(j~rectional fa.cility use by the au.thonzed t,..ansferee or gra:n.tee 
under an appropnate program or project for the care or rehab"tltta
tion of criminal offenders as approved b:r the Attorney General. 
Transfers or conveyance under th"tS a'!thon~y shall be m~de by the 
Administrator without monetary cons"tderatwn to the Un"tt~d States. 

(2) The deed of conveyance of any surplus real property d"tSposed of 
under the provisions of this subsection-

(A) shall provide that all such ,Prol?erty shall be u~ed and 
maintained for the purpose for w}pch "tt was conveyed "tn perpe
tuity, and that in the event the property ceffSes to be used or 
maintained lor that purpose, all or any portw!L of the prop~rty 
shall in its then existing condition, at the optwn of the Un"tted 
Stat:s, revert to the United States; and 
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(B) may contain such additional terms, reservations restric
tions, and conditions as may be determined by the Ad/ninistra
tor to be necessary to safeguard the interests of the United 
States. 

(3) With respect to surplus real property conveyed pursuant to this 
subsection, the Administrator is authorized and directed-

(A) to determine and enforce compliance with the terms con
ditions, reservations, and restrictions contained in any i~tru
ment by which such transfer was made; 

(B) ~o reform, corre~t, or amend. any such instrument by the 
executwn of a correctwe reformatwe or amendatory instrument 
where necessary to correct such instrument or to conform such 
transfer to the requirements of applicable law' and 

(C) to (i) grant releases from any of the ter/ns, conditions res
ervCftions, and restrictions contained in, and (ii) convey, 'quit
c~a"tm, o~ release to the transferee or other eligible user any 
nght 0: "tnterest reserved to the United States by any instrument 
by whwh such transfer was made, if he determines that the 
property so transferred no longer serves the purpose or which it 
was tra,nsferred, or that such .release, conveyance, or quitclaim 
deed w"tll not prevent accomphshment of the purpose for which 
such property was so transferred: Provided, That any such re
lease, con~eyance, or quitclaim deed may be granted on, or 
made subject to, such terms and conditions as he or she shall 
deem necessary to protect or advance the interests of the United 
States. 

CHAl'lGES IN EXISTING LAW MADE BY TITLE VIII OF 
S. 1762 . 

UNITED STATES CODE 

* * * * * * * 

. TITLE 29: LABOR 

* * * * * * * 

CHAPTER ll-LABOR-MANAGEMENT REPORTING 
AND DISCLOSURE PROCEDURE 

* * * * * * * 

Subchapter IV-Liabilities of and Restrictions on 
Labor and Management 

* * * * * * * 
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Sec. 
186. Restrictions on financial transactions. 

* * * * * * * 
§ 186. Restrictions on financial transactions 

* * * * * * 
PENALTY FOR VIOLATIONS 

[(d) Any person who willfully vjolates any of the provisions of 
this section shall, upon conviction thereof, be guilty of a misde
meanor and be subject to a fine of not more than $10,000 or to im
prisonment for not more than one year, or both,] 

(d)(l) Any person who participates in a transaction involving a 
payment, loan, or delivery of money or other thing of value to a 
labor organization in payment of membership dues or to a joint 
labor-management trust fund as defined by clause (B) of the proviso 
to clause (5) of subsection (c) of this section or to a plant, area, or 
industry-wide labor-management committee that i.8 received and 
used by such labor organization, trust fund, or committee, which 
transaction does not satisfy all the applicable requirements of sub
sections (c)(4) through (c)(9) of this section, and willfully and with 
intent to benefit hirr"self or to benefit other persons he knows are not 
permitted to receive a payment, loan, money, or other thing of value 
under subsections (c)(4) through (c)(9) violates this subsection, shall, 
upon conviction thereof, be guilty of a felony and be subject to a fine 
of not more than $15,000, or imprisoned for not more than five 
years, or both; but if the value of the amount of money or thing of 
value involved in any violation of the provisions of this section does 
not exceed $1,000, such person shall be guilty of a misdemeanor and 
be subject to a fine of not more than $10,000, or imprisoned for not 
more than one year, or both. 

(2) Except for violations involving transactions covered by subsec
tion (d)(l) of this section, any person who willfully violates this sec
tion shall, upon conviction thereof, be guilty of a felony and be sub
ject to a fine of not more than $15,000, or imprisoned for not more 
than five years, or both; but if the value of the amount of money or 
thing of value involved in any violation of the provisions of this sec
tion does not exceed $1,000, such person shall be lP!ilty of a misde
meanor and be subject to a fine of not more than $'10,000, or impris
oned for not more thal'l; one year, or both. 

JURISDICTION OF COURTS 

[(e) The district courts of the United States and the United 
States courts of the Territories and possessions shall have jurisdic
tion, for cause shown, and subject to the provisions of section 381 of 
Title 28 (relating to notice to opposite party) to restrain violations 
of this section, without regard to the provisions of section 17 of 
Title 15 and section 52 of this title, and the provisions of chapter 6 
of this title,] 

(e) The district courts of the United States and the United States 
courts of the territories and possessions shall have jurisdiction, for 
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cause show,n" and subject to th~ provisions of Rule 65 of the Federal 
Rules of Cw~l Proced,ure (rel~tmg to notice to opposite party), over

(1) su't~s alleg'tng a vwlation of this section brought by any 
person li:'trectly affected by the alleged violation and 

. (2) ~u'tts ~rought by the United States allegi";g that a transac
tW!1- 'tnvolvmg a payment, loan, or delivery of money or other 
th~ng of value tfJ ,a labor organization in payment of member
sh'tp, dues or a jO'tnt labor-m,anagement trust fund as provided 
for. 'tn clc:-use (B) of the provl,SO to clause (5) of subsection (c) of 
thl,S sectwn. or to ?- plant, Cfrea, or industry-wide labor-manage
ment comm'tttee vwlates thl,S section 

tf! restrain such violations without reg~rd to the provisions of sec
twn 6 of the Clayto,n Act (15 U.S,C, 17), section 20 of such Act (29 
U.S.C. 52), and ~e~twns 1 through 15 of the Act entitled 'An Act to 
amend ~h~ Ju,dw'tal, Code to define and limit the jurisdiction of 
courts s'ttt'tng 'tn equ'tty, and for other purposes' approved March 23 
1932 (29 U.S,c. 101-115). ' , 

* * * * * * 

Subchapter VI-Safeguards fur Labor Organizations 

* * * * * * * Sec, 

504, Prohibition against certain persons holding office; viol~tions and penalties. 

• • • 
§ 504. Pro~ibition against certain persons holding office; viola

tIOns and penalties 

(a) No person who is or has been a member of the Communist 
Party or w~o has been, convic~e~ of, or served any part of a prison 
term resultIng from hIS conVICtIOn of, robbery, bribery, extortion, 
~mbezzlement, grand larceny, burglary, arson, violation of narcot
IC~ laws~ murder, ~ap~, !lssault wit~ intent to kill, assault which in
flI?:S grIevous bodIly InJu~y, or a vlOlatio!l of subchapter III of IV of 
thlo chapter, [or conspIracy to commIt any such crimes shall 
serve- , 

[(1) as B;ll ?fficer, dire.ctor, trustee, member of any executive 
boa~d or SImIlar governIng body, business agent, manager, or
ganI~er, or ot~er emplc;>yee (other than as an employee per
forI~lln&, exclusIvely clerIcal or custodial duties) of any labor or-
ganIzatIOn, or .' 

[.(2) as a labor ;r~lations consultant to a perSOll engaged in 
an Industry or actIVIty affecting commerce, or as an officer di
~ector, ag~nt, or employee (other than as an employee perfo'rm~ 
Ing. e~cluslvely clerIcal or ?usto~ial duties) of any group or as-

. soclatIOn of employars dealIng WIth any labor organization 
durIng or for ,five years aft~r the termination of his membership in 
the CommunIst Part~, or, l.or five years after such conviction or 
after the en~ of ~uch ImprIsonment, unless prior to the end of such 
five-y~ar,~erIOd, ,In tJ'le case o~ a person so convicted or imprisoned, 
(A) ~IS, CItIzenshIp rIghts, haVIng been revoked as a result of such 
conVIctIOn, have been fully restored, or (B) the Board of Parole of 

o 
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the United States Department of Justice determines that such per
son's service in any capacity referred to in clause (1) or (2) would 
not be contrary to the purposes of this chapter. Prior to making 
any such determination the Board shall hold an administrative 
hearing and shall give notice of such proceeding by certified mail 
to the State, county, and Federal prosecuting officials in the juris
diction or jurisdictions in which such person was convicted. The 
Board's determination in any such proceeding shall be final. No 
lahor organization or officer thereof shall knowingly permit any 
person to assume or hold any office or paid position in violation of 
this subsection.] any felony involving abuse or misuse of such per
son ~ labor organization or employee benefit plan position or employ
ment~ or conspiracy to commit any such crimes~ shall serve or be per
mitted to serve-

(1) as a consultant or advi....,er to any labor organization~ 
(2) as an officer, director~ trustee~ member of any executive 

board or similar governing body, bu.siness agent~ manager, orga
nizer, employee~ or representative in any capacity of any labor 
organization~ 

(3) as a labor relations consultant or adviser to a person en
gaged in an industry or activity affecting commerce~ or as an 
officer, director~ agent~ or employee of any group or association 
of employers dealing with any labor organization, or in a posi
tion having specific collective bargaining authority or direct re
sponsibility in the area of labor-management relations in any 
corporation or association engaged in an industry or activity at 
fecting commerce, 07' 

(4) in a position which entitles its occupant to a share of the 
proceeds of, or as an officer or executive or administrative em
ployee of, any entity whose activities are in whole or substantial 
part devoted to providing goods or services to any labor organi
zation, or 

(5) in any capacity that involves decisionmaking authority 
concerning, or decisionmaking authority over, or custody of, or 
control of the moneys~ funds~ assets~ 01" property of any labor or
ganization, 

during or for the period of ten years after such conviction or after 
the end of such imprisonment, whichever is later~ unless the sen
tencing court on the motion of the person convicted sets a lesser 
period of at least five years after such conviction or after the end of 
such imprisonment, whichever is later~ and unless prior to the end 
of such period~ in the case of a person so convicted or imprisoned, 
(A) his citizenship rights, having been revoked as a result of such 
conviction, have been fully restored, or (B) the United States Parole 
Commission determines that such person ~ service in any capacity 
referred to in clauses (1) through (5) would not be contrary to the 
purposes of this Act. Prior to making any. such determination the 
Commission shall hold an administrative hearing and shall give 
notice of such proceeding by certified mail to the Secretary of Labor 
and to State, county, and Federal prosecuting officials in the juris
diction or jurisdictions in which such person was convicted. The 
Commission's determination in any such proceeding shall be final. 
No person shall knowingly hire~ retain~ employ~ or otherwise place 

--------------------------------------
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any other person to serve in any capacity in violation of this subsec
tion. 

[(b) Any person who willfully violates this section shall be fined 
not more than $10,000 or imp:risoned for not more than one year, 
or both.] 

(b) Any person who willfully violates this section shall be fined 
not more than $10,000 or imprisoned for not more than five years, or 
both. 

[(e) For the purposes of this section, any person shall be deemed 
to have been 'iconvicted" and under the disability of "conviction" 
from the date of the judgment of the trial court or the date of the 
final sustaining of such judgment on appeal, whichever is the later 
event, regardless of whether such conviction occurred before or 
after September 14, 1959.] 

(c) For the purpose of this section-
(1) A person shall be deemed to have been "convicted". and 

under the disability of "conviction" from the date of the Judg
ment of the trial court, regardless of whether that judgment re
mains under appeal. 

(2) A period of parole shall not be considered as part of a 
period of imprisonment. 

(d) Whenever any person-
(1) by operation of this section~ has been barred from office or 

other position in a labor organization or employee benef~t plan 
as a result of a conviction, and 

(2) has filed an appeal of that conviction, 
any salary which would be otherwise .d,!e such person b~ virt,!e of 
such office or position, ·shall be placed ~n escrow by the ~ndw~dual 
employer or organization responsible for payment of such sala,ry. 
Payment of such salary into escrow shall continue for the dura~wn 
of the appeal or for the period of time during which such sa?ary 
would be otherwise due~ whichever period is shorter. Upon the fmal 
reversal of such person's conviction on appeal~. the amo~,,:ts in 
escrow shall be paid to such person. Upon the fmal susta~nmg of 
such person's conviction on appeal, the amounts in escrow s~all be 
returned to the individual employer or organization respons~ble for 
pq,yments of those amounts. Upon final reversal of such. person's , 
conviction, such person shall no longer be barred by th~ s~atute 
from assuming any position from which such person was prevwusly 
barred. 

* * * * * * * 

CHAPTER 18-El'dPLOYEE RETIREMENT INCOME 
SECURITY PROGRAM 

• • • • • 
Sec. 
1111. Persons prohibited from holding certain positions. 

(a) Conviction or imptisonment. 
(b) Penalty. 
(c) Definitions. 

* * * * * 

• • 

* * 
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§ 1111. Persons prohibited from holding certain positions 

CONVICTION OR IMPRISONMENT 

(a) No person who has been convicted of, or has been imprisoned 
as a result of his conviction of, robbery, bribery, extortion, embez
zlement, fraud, grand larceny, burglary, arson, a felony violation of 
Federal or State law involving substances defined in section 802(6) 
of Title 21, murder, rape, kidnaping, perjury, assault with intent to 
kill, any crime described in section 80a-9(a)(1) of Title 15, a viola
tion of any provision of this Act, a violation of section 186 of Title 
29, a violation of chapter 63 of Title 18, a violation of section 874, 
1027, 1503, 1505, 1506, 1510, 1951, or 1954 of Title 18, a violation of 
the Labor-Management Reporting and Disclosure Act of 1959, [or 
conspiracy to commit any such crimes or attempt to commit any 
such crimes, or a crime in which any of the foregoing crimes is an 
element, shall serve or be permitted to serve-

[(1) as an administrator, fiduciary, officer, trustee, custodi
an, counsel, agent, or employee of any employee benefit plan, 
or 

[(2) as a consultant -w any employee benefit plan, 
during or for five years after such convict.ion or after the end of 
such imprisonment, whichever is the later, unless prior to the end 
of such five-year period, in the case of a person so convicted or im
prisoned, (A) his citizenship rights, having been revoked as a result 
of such conviction, have been fully restored, or em the Board of 
Parole of the United States Department of Justice determines that 
such person's service in any capacity referred to in paragraph (1) 
or (2) would not be contrary to the purposes of this subchapter. 
Prior to making any such determination the Board shall hold an 
administrative hearing and shall give notice of such proceeding by 
certified mail to the State, county, and Federal prosecuting officials 
in the jurisdiction or jurisdictions in which such person was con
victed. The Board's determination in any such proceeding shall be 
final. No person shall knowingly permit any other person to serve 
in any capacity referred to in paragraph (1) or (2) in violation of 
this subsection. Notwithstanding the preceding provisions of this 
subsection, no corporation or partnership will be precluded from 
acting as an administrator, fiduciary, officer, trustee, custodian, 
counsel, agent, or employee, of any employee benefit pl::l.Il or as a 
consultant to any employee benefit plan without a notice, hearing, 
and determination by such Board of Parole that such service would 
be inconsistent with the intention of this section.] any felony in
volving abuse or misuse of such person's labor organization or em
ployee benefit plan position or employment, or conspiracy to commit 
any such crimes or attempt to commit any such crimes, or a crime in 
which any of the foregoing crimes is an element, shall serve or be 
permitted to serve-

(1) as an administrator, fiduciary, officer, trustee, custodian, 
counsel, agent, employee, or representative in any capacity of 
any employee benefit plan, 

(2) as a consultant or adviser to an employee benefit plan, in
cluding but not limited to any entity whose activities are in 
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whole or substantial part devoted to providing goods or services 
to. any employee benefit plan, or 

(3) in any capacity that involves. decisionma·king authority or 
custody or control of the moneys, funds, assets or property of 
any employee benefit plan, ' 

during or for the period of ten years after such conviction or after 
the end of such imprisonment, whichever is later. unless the sen
tencing court on the motion of the person convidted sets a lesser 
period. of a.t least five ye.ars after such conviction or after the end of 
such ~mprlB:0nm.ent, whwhever 'lS later, and unless prior to the end 
of such perwd, m the case of a person so convicted or imprisoned (A) 
h~ ~itizenship rights, having been revoked as a result of such con
vwt~on, have been ful~y restored, or (B) the United States Parole 
Commission. determines that such person's service in any capacity 
referred to ~n para.graphs (1). through (~) would not be contrary to 
the purposes of th~ t~tle. Prwr to mahng any such determination 
t":e Com.mission shall hold: an admi~i;strative hearing and shall 
gwe notwe to such proceed~ng by certif~ed mail to the Secretary of 
f:a~or .an.d to StCfte,. co.un.ty, a,!d- Fed.eral prosecuting officials in the 
Jur~dwtwn or Jur~dwtlOns ~n whwh such person was convicted. 
The Cl?mmission s determinaJion in. any su.ch proceeding shall be 
final. No person shallknow~ngly h~re, retazn, employ, or otherwise 
place a~y other l?erson to. serve in .any ~apacity in violation of this 
s,!bsectlOn. Notw~thstandzng the l?rec~dzng provisions of this subsec
tlOn, no ~o~poratlOn 0.1' partnersh"p' wzll be precluded from acting as 
an admm~trator, f~duczary, offwer, trZfStee, custodian, counsel, 
agent, or employee of any employee benefzt plan or as a consultant 
to a.ny employee benefit plan ~i~hout a notice, hearing, and de term i
natwn by such Parole Comrn~swn that such service would be incon
sistent with the intention of this section. 

PENALTY 

[(b) Any person who intentionally violates this secti::m shall be 
fined not more than $10,000 or imprisoned for not more than one 
year, or both.] 

. (b) Any person who intentionally violates this section shall be 
f~ned not more than $10,000 or imprisoned for not more than five 
years, or both. 

DEFINITIONS 

[(c) For the purposes of this section: 
[(1) A person shall be deemed to have been "convicted" and 

under the disa~ility of "conviction" from the date of the judg
ment of the trial court or the date of the final sustaining of 
such judgment on appeal, whichever is the later event. 

[(2) The term "consultant" means any person who for com
pensation! advises or r.epresents an employee benefit plan or 
who prOVIdes other aSSIstance to such plan, concerning the es
tablishment or operation of such plan. 

[(3) A period of parole shall not be considered as part of a 
period of imprisonment.] 

(c) For the purpose of this section-



\ 
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(1) A person shall be deemed to have been "convicted" and 
under the disability of "conviction" from the date of the judg
ment of the trial court, regardless of whether that judgment re~ 
mains under appeal. 

(2) The term "consultant" means any person who, for compen-
sation, advises, or represents an employee benefit plan or who 
provides other assistance to such plan, concerning the establi..9:h.
ment or operation of such plan. 

(3) A period of parole shall not be considered as part (Jf a 
period of imprisonment. 

(d) Whenever any person-
(1) by operation of this section, has been barred from office or 

other position in an employee benefit plan as a result of a con
viction, and 

(2) has filed an appeal of that conviction, 
any salary which would be otherwise due such person by virtue of 
such office or position, shall be placed in escrow by the individual 
or organization responsible for payment of such salary. Payment of 
such salary into escrow shall continue for the duration of the 
appeal or for the period of time during which such salary would be 
otherwise due, whichever period is shorter. Upon the final reversal 
of such person's conviction on appeal, the amounts in escrow shall 
be paid to such person. Upon the final sustaining of that person's 
conviction on appeal, the amounts in escrow shall be returned to the 
individual or organization responsible for payments of those 
amounts. Upon final reversal of such person's conviction, such 
person shall no longer be barred by this statute from assuming any 
position from which such person was previously barred. 

* * * * * * * 
CHANGES IN EXISTING LAW MADE BY TITLE IX OF S. 1762 

UNITED STATES CODE 

'* * * * * * * 

TITLE 18: CRIMES AND CRIMINAL 
PROCEDURE 

* * * * * * * 

CHAPTER 96-RACKETEER INFLUENCED AND 
CORRUPT ORGANIZATIONS 

Sec. 
1961 Definitions. 

* * * * * * * 

§ 1961. Definitions 
As used in this chapter-

" 
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(1). "racketeerin~ actiyity" mea~s (A) any act or threat in
volV1~ murder, ~dna~)lng, gam~lmg, arson, robbery, bribery, 
ext?rt1?n, or' deahng In narcotic or other dangerous drugs, 
whlCh IS' chargeable under State law and punishable by impris
onment for more than· one year; (B) any act which is indictable 
under any. of the following provisions of title 18, United States 
('..ode: Se~tIon ·201 (r~lating to bribery), section 224 (relating to 
sp.o~ brlbe~y), sectIOn 471, 472" and 473 (relating to counter
feIting), se~tl(~n 659 (relating to theft from interstate shipment) 

. If -the. act lndlCtable under section 659 is felonious, section 664 
(rel~tlng to embezzlement from pension and welfare funds) 
sect~ons 891-894 (~elating to extort~o~ate credit transactions): 
s~ctlon 10~4 (relatlng to .the trans~lsslon of gambling informa
~lOn), sec:tIon 1341 (relatlng to mail fraud), section 1343 (relat-

, l~g to W1~e fraud), sect~on 1503 (relating to obstruction of jus
t~ce),'sectI~n 1510 (relatl~g to obstruction of criminal investiga
tlons), sectlon 1511 (relatlng to the obstruction of State or local 
law enforcement), section 1951 (relating to interference with 

'. 'com~erce, ro~bery, or extort~on), section 1952 (relating to rack
eteerlI~g), section 195.3 (relat~ng to interstate transportation of 
wagermg parphernaha), sectlon 1954 (relating to unlawful wel
fare fund pay.ments),. section 1955 (relating to the prohibition of 
!llegal gambhng buslI~esses), section 2314 and 2315 (relating to 
lnter~tate transport!ltlo~ of stolen property), section 2341-2346 

.(relatIng.to traffic~g m contraband cigarettes), section 2421-
24 (relB:tlng to wI.nte traffic), (C) any act which is indictable 
un~e~ title 29, UnIted States Code, section 186 (dealing with re
s~rlCtIOns on pa~ents and loans to labor organizations) or sec
tion 501(c) (relat~ng to .embezzlement from union funds), [or] 
(~) any offens~ lnvolVlng fraud connected with a case under 
title 11, fraud In the sale of securities, or the felonious manu
facture? impo~ati~n, recei~g, concealment, buying, selling, or 
otherwIse deahng In narcotic or other dangerous drugs, punish
~bl~ u~der any law of the United States, or (E) any act which 
IS In:dlCtable under the Currency and Foreign Transactions Re
portmgAct; 

* * * * * * * 

TITLE 31: MONEY AND FINANCE 

* * * * * * * 

CHAPTER 53-MONETARY TRANSACTIONS 

* * * * * * * 

Subchapter II-Records and Reports on Monetary 
Instruments Transactions 

5311. Declaration of purpose. 
5312. Defmitions and application. 
5313. Reports on domestic coins and currency transactions. 
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5314. Records and reports on foreign fman~ial transactions. 
5315 Reports on foreign currency transactions. . 
5316: Reports on exporting and importin~ monetary mstruments 
5317. Search and forfeiture of. monetary lnstruments. 
5318. Compliance and exemptions. 
5319. Availability of reports. 
5320. Injunctions. 
5321. G'ivil penalties. 
5322. Criminal penalties. 
5323. Rewards for informants. 

* * * * * * 

--~-- -------~---

* 
§ 5316. Reports on exporting and importing monetary instruments 
- (a) Except as provided in subsection (c) of this section, a person. or 

an,agent or bailee of the person shall fue a rep?rt· under .subsectIOn 
(b) of this section when the person, agent, or baIlee knowingly-

(1) transports or has transported, or attempts to transport or 
have transported, monetary instruments of more than $5,000 at 
one time- -. th h 

(A) from a place in the UnIted States to or roug a 
place outside the United ~tates; or _ 

(B'\ for. a ... ,.1'-';"'0:& in the United States from or through a "J \IV U. t'~a._"",, 

place outside the United States; or 
(2f receives monetary instruments of more than [$5,000] 

$10000 at one time transported into the United States from or 
thr~ugh a place outside the United States. 

* * * * * * * 
§ 5317. Search and forfeiture of monetary instruments 

* * * * * * * 
(b) A customs officer may stop and search, without a search war-

rant, a vehicle, vessel, aircraft, or other con!leyance, e'hvel(fe'
t 
0d 

other container, or person entering or departLnp from t e ::L -hI 
States with respect to which or w~om the offLc~r has reaso."a . e 
cause to believe there is a mo~etG:ry Lnstrument bel,ng transported Ln 
violation of section 5316 of thts tLtle. b . d 

[(b)] (c) A monetary instrument being transported may e seIze 
and forfeited to the United States Gov~rIl:ment whe!: a repor~ on 
the instrument under section 5316 of this title has no ... been ~le t or 
contains a material omission or nlisstatement. ~ monetary Ins ru
ment transported by mail or a common carner, messeD:ger, or 
bailee is being transported under this subsection from the tsme ~he 
instrument is delivered to the United States ~osta~ . eavi?e, 
common carrier, messenger, or bai.!-e7 through the tune It IS _e IV
ered to the addressee intended reCIpIent, or agent of the add~essee 
or intended recipien't without being transported further In, or 
taken out of, the United States. 

* * * * * * * 
§ 5321. Civil penalties 

(a)(l) A domestic financial institution~ an.d a 'par~ner, ~irector, ?f
fi"'er or employee of a domestic finanCIal InstitutIon, Wlllful.ly VlO
l~tm'g this subchapter or a regulation prescribed under thIS sub-
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chapter (except section 5315 of this title or a regulation prescribed 
under section 5315) is liable to the United,States Government for 
[a civil penalty of not more than $1,000]\ a cirgil penalty of not 
more than $10,000. For a violation of section '5318(2) of this title or 
a regulation prescribed under section 5318(2)':'~a separate violation 
occurs for each day the v~olation continues and at each office, 
branch, or place of business at which a violation occurs. or contin-
ues. "",~ 

§ 5322. Criminal penalties 

(a) A person willfully violating this subchapter or a regulation 
prescribed under this subchapter (except section 5315 of this title 
or a regulation prescribed under section 5315) shall be fined not 
more [$1,000, imprisoned for not more than one year, or both.] 
$50,000, or imprisonment not more than five years, or both. 
§ 5323. Rewards for informants 

(a) The Secretary maj~ pay a reward to an individual who pro
vides original information which leads to a recovery of a criminal 
fine, civil penalty, or f01feiture, which exceeds $50,000, for a viola
tion of this chapter. 

(b) The Secretary shall determine the amount of a reward under 
this section. The Secretary may not award more than 25 per centum 
of the net amount of the fine, penalty, or forfeiture collected or 
$150,000, whichever is less. 

(c) An officer or employee of the United States, a State, or a local 
government who provides information described in subsection (a) in 
the performance of official duties is not eligible for a reward under 
this section. 

(d) There are authorized to be appropriated such sums as may be 
necessary to carry out the provisions of this section. 

* * * * * * * 
CHANGES IN EXISTING LAW MADE BY TITLE X OF S. 1762 

UNITED STATES CODE 
* * * * * * * 

TITLE 18: CRIMES AND CRIMINAL 
PROCEDURE 

CHAPTER 1-GENERAL PROVISIONS 
Sec. 
1. Offenses classified. 
2. Principals. 
3. Accessory after the fact. 
4. Misprision of felony. 
5. United States defmed. 
6. Department and agency defined. 
7. Special maritime and territorial jurisdiction of the United States defined. 
8. Obligation or other security of the Ullited States defined. 
9. Vessel of the United States defined. 
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10. Interstate commerce and foreign commel'ce defined. 
11. Foreign government defined. 
12 United States Postal Service defined. 
13: Laws of States adopted for areas within Federal jurisdiction. 
14. Applicability to Canal Zone; definit.ion. 
15. Obligation or other security of foreIgn government defined. 
16. Crime of violence defined. 

* * * * * * 

§ 15. Obligation or other security of foreign government defined 
The term "obligation or other security of any foreign govern

men.t" includes, but is not limited to, uncanceled stamps, whether 
or not demonetized. 

§ 16. Crime of violence defined 
The term "crime of violence" means-

(a) an offense that has as an element the use, attempted use, 
or threatened use of physical force against the person or proper-
ty of another, or '. 

(6) any other offense that is a felony a,nd that, by tts 'fature, 
involves a substantial risk that phystcal force agantst the 
person or property of another may be used in the course of com
mitting the offense. 

* * * * * * * 
CHAPTER 2-AIRCRAFT AND MOTOR VEHICLES 

Sec. 
3l. Definitions. 
32. Destruction of aircraft or aircraft facilities.. . . . 
33. Destruction of motor vehicles or motor vehIcle facilItIes. 
34. Penalty when death .results. . . 
35. Imparting or conveYIng false mformatlOn. 

§ 31. Definitions 
When used in this chapter the term- . . 
"Aircraft eno-ine" "air navigation facility", "appliance", "ClVII 

b~ , " II' t t t' " aircraft" "foreign air commerce, In ers a e alr commerce , 
, ."" 11" d " "landing area", "overseas alr commerce, prope er ,.an sp~r.e 

part" shall have the meaning ascribed to those terms In the ClvlI 
Aeronautics Act of 1938, as amended. 

"Motor vehicle" means every description of carriage or other 
contrivance propelled or drawn by me~hanical power an? used for 
commercial purposes on the highways In the transportatlOn of pas
sengers, [or passengers and property;] passengers and property, or 
property or cargo; 

* * * * * * * 

CHAPTER 7-ASSAULT 

Sec. 
11!. Assaulting, resisting, or impeding c~rtain officers ~r emplo?,ees. 
112. Protection of foreign officials, offiCIal gu.ests, and mternatlOnally protected per-

sons. . . . . d' t' 
113. Assaults within maritime and terrItorIal JUrIS IC lOn. 
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114. Maiming V'.ithin, maritime and territorial jurisdiction. 
115. Influencing, impeding, or retaliating against a Federal official by threatening or 

.injuring a family member. 

'" • '" • • • • 
§ 114. Maiming within maritime and territorial jurisdiction 

Whoever, within the special maritime and territorial jurisdiction 
of the Un.ited States, and with intent to maim or disfigure, cuts, 
bites, or slits the nose, ear, or lip, or cuts out or disables the 
tongue, or puts out or destroys an eye, or cuts off or disables a limb 
or any member of another person; or 

Whoever, within the special maritime and territorial jurisdiction 
of the United States, and with like intent, throws or pours upon 
another person, any scalding water, corrosive acid, or caustic sub
stance-

Shall be fmed not more than $1,000 or imprisoned'not more than 
seven years, or both. 

§ 115. Influencing,' impeding, or retaliating against a Federal official 
by threatening or injuring a family member. 

(a) Whoever assaults, kidnaps, or murders, or attempts to kidnap 
or murder, or threatens to assault, kidnap or murder a member of 
the immediate family of a United States official, a United States 
judge, a federal law enforcement officer, or an official whose killing 
would be a crime under 18 U.S.C. § 111-'1, as amended, with intent to 
impede, intimidate, interfere with, or retaliate against such official, 
judge or law enforcement officer while he is engaged in or as ac
count of the performance of his official duties, shall be punished as 
provided in subsection (b). 

(bX1) An assault in violation of this section shall be punished as 
provided in section 111 of this title. 

(2) A kidnaping or attempted kidnaping in violation of this sec
tion shall be punished as provided in section 1201 of this title. 

(3) A murder or attempted murder in violation of this section 
shall be punished as provided in sections 1111 and 1113 of this title. 

(-'I) A threat made in violation of this title shall be punished by a 
fine of not more than $5,000 or imprisonment for a term of not more 
than five years, or both, except that imprisonment for a threatened 
assault shall not exceed three years. 

(c) As used in this section, the term-
(1) "Federal law enforcement officer" means any officer, 

agent, or employee of the United States authorized by law or by 
a government agency to engage in or supervise the prevention, 
detection, investigation, or prosecution of any violation of Fed
eral criminal law; 

(2) "immediate family member" of an individual means-
(A) his spouse, parent, brother or sister, child or person to 

whom he stands in loco parentis; or 
(B) any other person living in his household and related 

to him by blood or marriage; 
(3) "United States judge" means any judicial officer of the 

United States: and includes a justice of the Supreme Court and 
a United States magistrate; and 

~~--~----
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(4.) "United States official" means the President, President
elect, Vice President, Vice President-elect, a Member of Con
gress, a member-elect of Congress, a member of the executive 
branch who is the head of a department listed in 5 U.S.C. 101, 
or the Director of The Central Intelligence Agency. 

* * ... * ... * * 

CHAPTER 19-CONSPIRACY 

Sec. 
371. Conspiracy to commit offense or to defraud United States. 
372. Conspiracy to impede or injure officer. 
373. Solicitation to commit a crime of violence. 

§ 373. Solicitation to commit a crime of violence 
(a) Whoever, with intent that another person engage in conduct 

constituting a crime of violence in violation of the laws of the 
United States, and under circumstances strongly corroborative of 
that intent, solicits, commands, induces, or otherwise endeavors to 
persuade such other person to engage in su~h conduct, shaJI be. im
prisoned not more than one-half the max~mum term of ~mprzson
ment or fined not more than one-half of the maximum fine pre
scribed for the punishment of the crime solicited, or both; or if the 
crime solicited is punishable by death, shall be imprisoned for not 
more than twenty years. 

(b) It is an affirmative defense to a prosecution under this section 
that, under circumstances manifesting a voluntary and c?mplete re
nunciation of his criminal intent, the defendant prevented the com
mission of the crime solicited. A renunciation is not "voluntary and 
complete" if it is motivated in whole or in part by a decision to post
pone the commission of the crime until another time or to substitute 
another victim or another but similar objective. If the defendant 
raises the affirmative defense at trial, the defendant has the burden 
of proving the defense by a preponderance of the evidence. . 

(c) It is not a defense to a prosecution under this section that the 
person solicited could not be convicted of the crime because he 
lacked the state of mind required for its commission, because he was 
incompetent or irresponsible, or because he is immune from prosecu
tion or is not subject to prosecution. 

* * * * ... * * 

CHAPTER 40-IMPORTATION, MANUFACTURE, 
DISTRIBUTION AND STORAGE OF EXPLOSIVE 
MATERIALS 

Sec. 
841. Definitions. 
842. Unlawful acts. 
843. Licensing and user permits. l 

844. Penalties. 
845. Exceptions; relief from disabilities. 
846. Additional powers of the Secretary. 
847. Rules and regulations. 
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848. Effect on State law. 
1 Analysis doea not conform to section catchline. 

... ... ... ... ... ... ... 

§ 844. Penalties 
... ... ... ... ... ... * 

(d) Whoever transports or receives, or attempts to transport or 
receive, in interstate or foreign commerce any explosive with the 
knowledge or intent that it will be used to kill, injure, or intimi
date any individual or unlawfully to damage or destroy any build
ing, vehicle, or other real or personal property, shall be imprisoned 
for not more than ten years, or fined not more than $10,000, or 
both; and if [personal injury results] personal injury results to any 
person, including any public safety officer performing duties as a 
direct or proximate result of conduct prohibited by this subsection, 
shall be imprisoned for not more than h .. enty years or fined not 
more than $20,000, or both; and if [death results,] death results to 
any person, including any public safety officer performing duties as 
a direct or proximate result of conduct prohibited by this subsection, 
shall be subject to imprisonment for any term of years, or to the 
death penalty or to life imprisonment as provided in section 34 of 
this title. 

... ... ... ... ... ... ... 
(f) Whoever maliciously damages or destroys, or attempts to 

damage or destroy, by means of an explosive, any building, vehicle, 
or other personal or real property in whole or in part owned, pos
sessed, or used by, or leased to, the United States, any department 
or agency thereof, or any institution or organization receiving Fed
eral financial assistance shall be imprisoned for not more than ten 
years, or fined not more than $10,000, or both; and if [personal 
injury results] personal injury results to any person, including any 
public safety officer performing duties as a direct or proximate 
result of conduct prohibited by this subsection, shall be imprisoned 
for not more than twenty years, or fined not more than $20,000, or 
both; and if [death results] death results to any person, including 
any public safety officer performing duties as a direct or proximate 
result of conduct prohibited by this subsection, shall be subject to 
imprisonment for any term of years, or to the death penalty or to 
life imprisonment as provided in section 34 of this title. 

... * ... ... ... ... ... 

(i) Whoever maliciously damages or destroys, or attempts to 
damage or destroy, by means of an explosive, any building, vehicle, 
or other real or personal property used in interstate or foreign 
commerce or in any activity affecting interstate or foreign com
merce shall be imprisoned for not more than ten years fined not 
more than $10,000, or both; and if [personal injury results] per
sonal injury results to any person, including any public safety offi
cer performing duties as a direct or proximate result of conduct pro
hibited by this subsection, shall be imprisoned for not more than 
twenty years of fmed not more than $20,000, or both; and if [death 
results] death results to any person, including any public safety of
ficer performing duties as a direct or proximate result of conduct 
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prohibited by this subsection, shall also be subject to i~pr!sonI?-ent 
for any term of years, or to the death penalty or to hfe ImprIson
ment as provided in section 34 of this title. 

* * * * * * 

CHAPTER 44-FIREARMS 

Sec. 
921. Definitions. 

922. Unlawful acts. 
923. Licensing. 
924. Penalties. 
925. Exceptions: Relief from disabilities. 
926. Rules and regulations. 
927. Effect on State law. 
928. Separability clause. l 

929. Use of restricted ammunition. 
1 So in original. Does not conform to section catchline. 

* * * * * * * 
§ 924. Penalties 

* * * * * * * 
[(c) Whoever- . . 

[(1) uses a firearm to commIt any felony for WhICh he may 
be prosecuted in a court of the United St~tes, or .. 

[(2) carries a firearm unlawfully durIng the commISSIOn of 
any felony for which he may be prosecuted i~ a court of the 
United States. 

shall in addition to the punishment provided for the commission of 
such' felony be sentenced to a term of imprisonment for not less 
than one ye~r nor more than ten years. In the case of his second or 
subsequent conviction under this subsection, such person shall be 
sentenced to a term of imprisonment for not less than two nor 
more than twenty-five years and, notwithstanding any other provi
sion of law the court shall not suspend the sl,mtence in the case of 
a second 0; subsequent conviction of such pe!'Son,or give hi~ a pro
bationary sentence, nor shall the term C?f 7lmpriSonment. Imp,osed 
under this subsection run concurrently wIth any term of ImprISOn-
ment imposed for the comm!ssion of such fe1tony.~ . . 

(c) Whoever, during and Ln relatwn to any cnme of vwlence, . Ln
cluding a crime of violence which provides {or an enhanced punLSh
ment if committed by the use of a deadly. or dangerous weapon, or 
device, for which he may. be prosecuted. Ln a ~o,!rt of t,he UnL.ted 
States, uses or carries a (Lrearm, shall, Ln addLtwn to tn~ pU11;LSh
ment provided for such crime of violence, be sentenced to tmprLSon
ment for five years. In the case of his second or subsequent ?onv~c
tivn under this subsection, such person shall be sentenced to LmprLS
onment for ten years. Notwithstanding any other provision of law, 
the court shall not place on probation or suspend the sentence of 
any person convicted of a violation of t~is subse~tion, nor shall the 
term of imprisonment impo.sed Zl;nder thLS. subse~twn run ,concurrent
ly with any otlfer teT77'!' of 1,"fprLSonm.ent LncludLng that Lmpo~ed for 
the crime of vwlence Ln whwh the fLrearm was used or ca,rned. No 
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person sentenced under this subsection shall be eligible for parole 
during the term of imprisonment imposed herein. 

* * * * * * * 
§ 928. Separability 

If any provision of this chapter or the application thereof to any 
person or circumstance is held invalid, the remainder of the chap
ter and the application of such provision to other persons not simi
larily situated or to other circumstances shall not be affected there
by. 

§ 929. Use of restricted ammunition 
(a) Whoever, during and in relation to the commission of a crime 

of violence including a crime of violence which provides for an en
hanced punishment if committed by the use of a deadly or danger
ous weapon or device for which he may be prosecuted in a court of 
the United States, uses or carries any handgun loaded with armor
piercing ammunition as defined in subsection (b), shall, in addition 
to the punishment provided for the commission of such crime of vio
lence be sentenced to a term of imprisonment for not less than five 
years. Notwithstanding any other provision of law, the court shall 
not suspend the sentence of any person convicted of a violation of 
this subsection, nor place him on probation, nor shall the term of 
imprisonment run concurrently with any other terms of imprison
ment including that imposed for the felony in which the armor
piercing handgun ammunition was used or carried. No person sen
tenced under this su.bsection shall be eligible for parole during the 
term of imprisonment imposed herein. 

(b) For purposes of this section-
(1) "armor-piercing ammunition" means ammunition which, 

when or if fired from any handgun used or carried in violation 
of subsection(a) under the test procedure of the National Insti
tute of Law Enforcement and Criminal Justice Standard for 
the Ballistics Resistance of Police Body Armor promulgated De
cember, 1978, is determined to be capable of penetrating bullet
resistant apparel or body armor meeting the requirements of 
Type 1IA of Standard NILECJ-STD-0101.01 as formulated by 
the United States Department of Justice and published in De
cember of 1978; and 

(2) "handgun" means any firearm, including a pistol or re
volver, originally designed to be fired by the use of a single 
hand. 

* * * * * * * 

CHAPTER 51-HOMICIDE 

Sec. 
1111. Murder. 
1112. Manslaughter. 
1113. Attempt to commit murder or manslaughter. 
1114. Protection of officers and employees of the United States. 

* * * * * * * 
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§ 1111. Murder 
(a) Murder is the' unlawful killing of a human being with malice 

aforethought. Every murder perpetrated by poison, lying in wait, 
or any other kind of willful, deliberate, malicious, and premeditat
ed killing; or committed in the perpetration of, or attempt to perpe
trate, any arson, escape, murder, kidnaping, treason, espionage, sab
otage, rape, burglary, or robbery; or perpetrated from a premeditat
ed design unlawfully and maliciously to effect the death of any 
human being other than him who is killed, is murder in the first 
degree. 

Any other murder is murder in the second degree. 
(b) Within the special maritime and territorial jurisdiction of the 

United States, 
Whoever is guilty of murder in the first degree, shall suffer 

death unless the jury qualifies its verdict by adding thereto "with
out capital punishment", in which event he shall be sentenced to 
imprisonment for life; 

Whoever is guilty of murder in the second degree, shall be im
prisoned for any term of years or for life. 

* * * * * * 
§ 1114. Protection of officers and employees of the United States 

Whoever kills or attempts to kill any judge of the United States, 
any United States Attorney, any Assistant United States Attorney, 
or any United States marshal or deputy marshal or person em
ployed to assist such marshal or Cleputy marshal, any officer or em
ployee of the Federal Bureau of Investigation of the Department of 
Justice, any officer or employee of the Postal Service, any officer or 
employee of the Secret Service or of the Drug Enforcement Admin
istration, any officer or member of the United States Capitol 
Police, any officer or enlisted man of the Coast Guard, any officer 
or employee of any United States penal or correctional institution, 
any officer, employee or agent of the customs or of the internal 
revenue or any person assisting him in the execution of his duties, 
any immigration officer, any officer or employee of the Department 
of Agriculutre or of the Department of the Interior designated by 
the Secretary of Agriculture or the Secretary of the Interior to en
force any Act of Congress for the protection, preservation, or resto
ration of game and other wild birds and animals, any employee of 
the Department of Agriculture designated by the Secretary of Agri
culture to carry out any law or regulation, or to perform any func
tion in connection with any Federal OJ: State program or any pro
gram of Puerto Rico, Guam, the Virgin Islands of the United 
States, or the District of Columbia, for the control or eradication or 
prevention of the introduction or dissemination of animal diseases, 
any officer or employee of the National Park Service, any officer or 
employee of, or assigned to duty in, the field service of the Bureau 
of Land Management, or any officer or employee of the Indian field 
service of the United States, or any officer or employee of the Na
tional Aeronautics and Space Administration directed to guard and 
protect property of the United States under the administration and 
contr?l of the National Aeronautics and Space Administration, any 
securIty officer of the Department of State or the Foreign Service, 
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or any officer or employee of the Department of Health, Education, 
and Welfare, the Consumer Product Safety Commission, Interstate 
Commerce Commission, the Department of Commerce, or of the De
partment of Labor, or of the Department of the Interior, or of the 
Department of Agriculture assigned to perform investigative, in
spection, or law enforcement functions, or any officer or employee 
of the Veterans' Administration asigned to perform investigative or 
law enforcement functions, [while engaged in the performance of 
his official duties,] or any United States probation or pretrial servw 

ices officer, or any officer or employee of any department or agency 
within the Intelligence Community (as defined in section 3.J,,(F) of 
Executive Order 12333, December 8, 1981, or successor orders} not al
ready covered under the terms of this section, or on account of the 
performance of his official duties, or any attorney, liquidator, ex
aminer, claim lagent, or other employee of the Federal Deposit In
surance Corpo:cation, the Federal Savings and Loan Insurnace Cor
poration, the Comptroller of the Currency, the F,aderal Home Loan 
Bank Board, the Board of Governors of the Federal Reserve 
System, any Federal Reserve bank, or the National Credit Union 
Administration, or any other officer, agency, or employee of the 
United States designated for coverage under this section in regula
tions issued by the Attorney General engaged in or on account of 
the performance of his official duties shall be punished as provided 
under sections 1111 and 1112 of this title, except that any such 
person who is found guilty of attempted murder shall be imprisoned 
for not more than twenty years. 

* * * * * 

CHAPTER 53-INDIANS 

Sec. 
1151. Indian country defir~ed. 
1152. Laws governing. 
1153. Offenses committed within Indian country. 
1154. Intoxicants dispensed within Indian country. 
1155. Intoxicants dispensed on school site. 
1156. Intoxicants possessed unlawfully. 
1157. Livel;!tock sold or removed. 1 

1158. Counterfeiting Indian Arts and Crafts Board trade mark. 
1159. Misrepresentation in sale of products. 
1160. Property damaged in committing offense. 

* * 

1161. Application of Indian liquor laws. 
1162. State jurisdiction over offenses committed by or against Indians in the Indian 

country. 
1163. Embezzlement and theft from Indian tribal organizations. 
1164. Destroying boundary and warning signs. 
1165. Hunting, trapping, or 'lishing on Indian land. 

1 Pub. L. 85-86, July 10, Uj:-;', 71 Stat. 277, which repealed section 1157 of this title did not 
amend analysis to reflect the repeal. ' 

* * * * * * * 
§ 1153. Offenses committed within Indian country 

[Any Indian who commits against the person or property of an
other Indian or other person any of the following offenses, namely, 
murder, manslaughter, kidnapping, rape, carnal knowledge of any 

~~--~------
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female, not his wife, who has not attained the age of sixteen years, 
assault with intent to commit rape, incest, assault with intent to 
commit murder, assault with a dangerous weapon, assault result
ing in serious bodily injury, arson, burglary, robbery, and larceny 
within the Indian country, shall be subject to the same laws and 
penalties as all other persons committing a.ny of the above offenses, 
within the exclusive jurisdiction of the United States. 

[As used in this section, the offenses of burglary and incest shall 
be defined and punished in accordance with the laws of the State 
in which such offense was committed as are in force at the time of 
such offense. 

[In addition of the offenses of burglary and incest, any other of 
the above offenses which are not defined and punished by Federal 
law in force within the exclusive jurisdiction of the United States 
shall be defined and punished in accordance with the laws of the 
State in which such offense was committed as are in force at the 
time of such offense.] 

Any Indian who commits against the person or property of an
other Indian or other person any of the following offenses, namely, 
murder, manslaughter, kidnaping, maiming, rape, involuntary 
sodomy, carnal knowledge of any female, not his wife, who has not 
attained the age of sixteen years, assault with intent to commit 
rape, incest, assault with intent to commit murder, assault with a 
dangerous weapon, assault resulting in serious bodily injury, arson, 
burglary, robbery, and a felony under section 661 of this title within 
the Indian country, shall be subject to the same law and penalties 
as all other persons committir.g any of the above offenses, within 
the exclusive jurisdiction of the United States. 

As used in this section, the offenses of burglary, involuntary 
sodomy, and incest shall be defined and punished in accordance 
with the laws of the State in which such offense was committed as 
are in force at the time of such offense. 

In addition to the offenses of burglary, involuntary sodomy, and 
incest, any other of the above offenses which are not defined and 
punished by Federal law in force within the exclusive jurisdiction 
of the United States shall be defined and punished in accordance 
with the laws of the State in which such offense was committed as 
are in force at the time of such offense. 

* * * * * * * 
CHAPTER 55-KIDNAPING 

Sec. 
1201. Kidnaping. 
1202. Ransom money, 

§ 12()1. Kidnaping 
(a) Vlhoever unlawfully seizes, confines, inveigles, decoys, kid

naps, abducts, or carries away and holds for ransom or reward or 
otherwise any person, except in the case of a minor by the parent 
thereof, when: ....., 

(1) the person is willfully transported in interstate or foreign 
commerce; 
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(2~ ~ny such act against the person is d . th . h . 
ma(3)Ibme andhterritor~al jurisdiction of th~nU~~eiSt~t:s~pecIaI 

any suc act agaInst the person i d . th' h ' 
aircraft jurisdiction of the United St ~ one d'Ifi In t. e spe~ial 
101(36) of the Feder I A" a ~s as e Ined In sectIOn 
U.S.C. 1301(36)); [or] vIatIOn Act of 1958, as amended (49 

ed (~e;~~n~~~s~~ ~fficf~reign official, ,.,an internationally p~otect
tion 1116(b) of this titlel[g]:st as thobe terms are defined In sec-

(5) the person is among th or fll' 
ed in section 1114 of th' to.·~Z 0 ldrs and employees designat-
person i..r;: done while the ;er;o: :;~n ~ny dSlfch act against the 
the performance of his .+,-P,' • l"d ' g, ge In, or on account of, 

sh U b . h °lllCla ,ut'tes, 
Iif!, e punIS ed by imprisonm~nt for any term of years or for 

* * * * * * 

CHAPTER 65-=MALI CI 0 US MISCH][EF 
Sec, 

1361. Governm~nt 'pro~erty or contracts. 
i~~~' ~o1dn:umcatlOn hnes, s~ations or systems. 

, Ul mgs or property WIthin special ma 'f d t . , 
~364, Interfel'E;nce with foreign commerce b ~oi:ec:n errltorlal jurisdiction. 
1365, Destructwn of an energy facility, y , 

* * * * * * * 
§ 1364. Interference with foreign commerce by violenc 

Whoever, with intent to pre t' t ~ . e 
tempt to prevent interL'ere Wl,vthen , In bert ere

t 
WhIth, or obstruct or at-

• , ... , 11 , or 0 s ruc t e expo t t' t L' 
eIgn countrIes of articles from the United St t .r !lIOn 0 lor-
stroys, by fire or explosives such a t' I th a es, InjUres or de
may be while in such forei r IC es or e .places where they 
than $10000 . , I dgn commerce, shall be fined not more 

, or ImprIE one not more than twenty years, or Doth, 
§ 1365. Destruction of an ener..qy facility 

(a) Whoever knowingly and 'UflU d 
energy facility in an amount th~t i~ /act ae"::!eeas til o~'OGorty 0df an 
a(fes, the property of an energ fi 'l't ' , ,or am
s~g:z,ificant interruption or im~at~:,?t ~fn :'2' am

t
, ountfand causes a 

{,1htv c],,..l1 J...~ ~.,_:_l_ 77,. / unc 'ton 0 an enprnv f',..~ 
---;-.n ~"."""" UCjJUf/.USnUOle oy a t1ne of not more th '$50 000' OJ j"" 
pr~~nment for not l11;ore than ten years, or both. an , or ~m-

(U/ Whoever knowlngly and 'Ufi II d 
ener(fY facility in an amount ~hat ~ny fa~tm:!c:J!:el£71Gerty of an 
punlShable by a fine of not more than $25 000 ' " 0 shaU be 
not more than five years, or both. " or lmprlSonment for 

(c) For purp f th ' . 
facility that :S[~v~lvel;Si~e~~~n, the te,:m "energy facility" means a 
distribution of electricity fuel produc;hon, :,torage, transmission, or 
or research, develo ment' d or ano f!r lorm. ?r. Source of energy, 
to, regardless of w~ethe; sO;;cheTacol~l·ttra!lOnt'lfilac'Lhdtle.s relating there-
. th' "I t l Y lS S l un er cons tr t ' lS 0 erWlse not functlOnlna excent +'. 'l't b ' uc 1.On or 

0' '..t" a I aCl l Y su !]ect to the jurisdic-
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tion, administration, or ~n the custody of the Nuclear Regulatory 
Commission. 

* * * * * * * 

CHAPTER 95-RACKETEERING 

Sec. 
1951. Interference with commerce by threats or violence. 
1952. Interstate and foreign travel or transportation in aid of racketeering enter-

prises. 
1952A. Use of interstate commerce facilities in the commission of murder-for-hire. 
1952B. Violent crimes in aid of racketeering activity. 
1953. Interstate transportation of wagering paraphernalia. 
1954. Offer, acceptance, or solicitation to influence operations of employee benefit 

plan. 
1955. Prohibition of illegal gambling businesses. 

* * * * * * * 
§ 1952A. Use of interstate commerce facilities in the commission of 

murder-for-hire 
(a) Whoever travels in or causes another (including the intended 

victim) to travel in interstate or foreign commerce, or uses or causes 
another (including the intended victim) to use the mail or any fa
cility in interstate or foreign commerce, with intent that a murder 
be committed in violation of the laws of any State or the Ur..ited 
States as consideration for the receipt of anything of pecuniary 
value, shall be fined not more than $10,000 or imprisoned for not 
more than five years, or both; and if personal injury results, shall be 
fined not more than $20,000 and imprisoned for not more than 
twenty years, or both; and if death results,. shall be subject to im
prisonment for any term of years or for life, or shall be fined not 
more than $50,000, or both. 
(b) As used in this section-

(1) "anything of pecuniary value" means anything of value in 
the form of money, a negotiable instrument, a commercial inter
est, or anythinil else the primary significance of which is eco-
nomic advantage; and . 

(2) "facility of interstate commerce" includes means of trans
portation and communication. 

§ 1952B. Violent crimes iTt aid of racketeering activity 
(a) Whoever, as consideration for the receipt of or as consideration 

for u promise or agreement to pay anything olpecuniary value from 
an enterprise engaged in racketeering activity, or for the purpose of 
gaining entrance to or maintaining or increasing position in an en
terprise engaged in racketeering activity, murders, kidnaps, maill'tS, 
assaults with a dangerous weapon, commits assault resulting in se
rious bodily injury upon, or threatens to commit a crime of violence 
against any individual in violation of the laws of any State or the 
United States, or attempts or conspires so to do, shall be punished-

(1) for murder or kidnapping, by imprisonment for any term 
of years or for life or a. fine of not more than $50, 000, Dr both; 

(2) for maiming, by imprisonllu:'J t for not more than thirty 
years or a fine of not more than $30,000, or both; 
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(3) for assault with a dangerous weapon or assault resulting 
in serious bodily injury, by imprisonment for not more than 
twenty years or a fine of not more than $20,000, or both; 

(4) for threatening to commit a crime of violence, by imprison
ment for not more than five years or a fine of not more than 
$5,000, or both; 

(5) for attempting or conspiring to commit murdel~ by impris
onment for not more than ten years or a fine of not more than 
$10,000, or both; and 

(6) for attempting or conspiring to commit a crime involving 
maiming, assault with a dangerous weapon, or assault result
ing in serious bodily injury, by imprisonment for not more than 
three years or a fine of not more than $3, 000, or both. 

(b) As used in this section-
(1) "racketeering activity" has the meaning set forth in sec

tion 1961 of this title; and 
(2) "enterprise" includes any partnership, corporation, associ

ation, or other legal entity, and any union or group of individ
uals associated in fact although not a legal entity, which is en
gaged in, or the activities of which affect, interstate or foreign 
commerce. 

* * * * * * * 
PART II-CRIMINAL PROCEDURE 

Chapter 
201. General provisions ............................................................................................... .. 
203. Arrest and commitment ...................................................................................... . 
205. Searches and seizures .......................................................................................... . 
207. Release .................................................................................................................... . 
208. Speedy trial ............................................................................................................ . 
[209. Extradition .......................................................................................................... . 
209. Interstate Rendition .............................................................................................. . 
210. International Extradition .................................................................................... . 
211. Jurisdiction and venue ........................................................................................ . 
213. Limitations ............................................................................................................. . 
215. Grand jury .............................................................................................................. . 
216. Special grand jury ................................................................................................ . 
217. Indictment and information .............................................................................. .. 
219. Trial by United States Magistrates ................................................................... . 
221. Arraignment, pleas and trial. ............................................................................ .. 
223. Witnesses and evidence .................................................................................... H •• 
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227. St:utellce, judgment, and execution ................................................................... . 
229. Fines, penalties and forfeitures .......................................................................... . 
231. Probation ................................................................................................................ . 
233. Con tempts ............................................................................................................... . 
235. Appeals .............................................................................. _ .................................... . 
23'7. Rules of criminal procedure ................................................................................ . 
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[CHAPTER 209-EXTRADITION 

[Sec. 
[3181. Scope and limitation of chapter. 
[3182. Fugitives from State or Territory to State, District or Territory. 

Sec. 
3001 
3041 
3101 
3141 
3161 

3181] 
3181 
3191 
3231 
3281 
3321 
3331 
3361 
3401 
3131 
3481 
3531 
3561 
3611 
3651 
3691 
3731 
3771 

[3183. Fugitives from State, Tt:~rritory or Possession into extraterritorial juriadic
tion of the United States. 
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[3184. Fugitives from foreign country to United S~tes.. . 
[3185. Fugitives from'country under control of Umted States mto the Umted 

States. 
[3186. Secretary of State to surrend~r fu~th~·e. ... . . . 
[3187. Provisional arrest and detention Wlthin extraterrItorIal JUrisdiction. 
[3188. 'I'ime of commitment pending extradition. 
[3189. Place and character of hearing. 
[3190. Evidence on hearing. 
[3191. Witnesses for indigent fugitives. 
[3192: Protection of accused. 

E
3193. Receiving agent's authority over offenders. 
3194. Transportation of fugitive by receiving agent. 

[3195. Payment of fees and costs.] 

CHAPTER 209-INTERSTATE RENDITION 

Sec. 
3181. Fugitives from State or Territory to State, District, or Territo,?,. . . . . 
3182. Fugitives from State, Territory or Possession into extra-terntonal Jurtsdzct~on 

of the United States. 
3183. Payment of fees and costs. 

[§ 3181. Scope and limitation of chapter 
[The provisions of this ch~pter .relati~g to the s~rrender of p~r

sons who have committed Crimes In foreIgn countrIes shall co~~m
ue in force only during the existence of any treaty of extradItIOn 
with such foreign government.] 

[§ 3182.] § 3181. Fugitives from State or Territory to State, Dis
trict or Territory 

Whenever the executive authority of any State or Territ?ry de
mands any person as a f~gitive fro~ justice, o,f the executive au
thority of any State, DistrIct or T~rrI~ory to WhICh such person h~ 
fled, and produces a copy of an mdictment fo~nd or an afiidaV1.t 
made before a magistrate of any State or TerrItory, charging the 
person demanded with having committed treason,. felony,. or other 
crime, certified as authentic by the governor or chIef magistrate of 
the State or Territory from whence the. pe~son so ch~rged has fl~, 
the executive authority of the State, DIstrict or TerrItory to WhICh 
such person has fled ~hall cause. him to .be arrested and secured, 
and notify the executive authority m~ng such d~l!land, or the 
agent of such authority appointed to receIve the fUgitIve, and shall 
cause the fugitive to be delivered to such agent when he s~all 
appear. If no such agent appears within thirty days from the time 
of the arrest, the prisoner may be discharged. 

[§ 3183.] § 3182. Fugitives from State, Territory, or Possession 
into extraterritorial jurisdiction of United States 

Whenever the executive authority of any State, Territory, Dis
trict or possession of the United States [or the Parlama C~~al 
Zon~], demands any American citizen. or n.ational. as . a fUgitive 
from justice who has fled to a country In whICh the UnIted Sta~es 
exercises extraterritorial jurisdiction, and produces a copy of an In
dictment found or an affidavit made before a magistrate of the de
manding jurisdiction, charging the fugitive so dem~nded with 
having committed treason, felony, or other offense, certified as au-
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thentic by the Governor or chief magistrate of such demanding ju
risdiction, or other person authorized to act, the officer or repre
sentative of the United States vested with judicial authority to 
whom the demand has been made shall cause such fugitive to be 
arrested and secured, and notify the executive authorities making 
such demand, or the agent of such authority appointed to receive 
the fugitive, and shall cause the fugitive to be delivered to such 
agent when he shall appear. 

If no such agent shall appear within three months from the time 
of the arrest, the prisoner may be discharged. 

rfhe agent who receives the fugitive into his custody shall be em
powered to transport him to the jurisdiction from which he has 
fled. 

§ 3183. Payment of fees and costs 

All costs or expenses incurred in any interstate rendition proceed
ing and apprehending, securing, and transmitting a fugitive shall 
be paid by the demanding authority. 

[§ 3184. Fugitives from foreign country to United States 
[Whenever there is a treaty or convention for extradition be

tween the United States and any foreign government, any justice 
or judge of the United States, or any magistrate authorized so to do 
by a court of the United States, or any judge of a court of record of 
general jurisdiction of any State, may, upon complaint made under 
oath, charging any person found within his jurisdiction, with 
having committed within the jurisdiction of any such foreign gov
ernment any of the crimes provided for by such treaty or conven
tion, issue his warrant for the apprehension of the person so 
charged, that he may be brought before such justice, judge, or mag
istrate, to the end that the evidence of criminality may be heard 
and considered. If, on such hearing, he deems the evidence suffi
cient to sustain the charge under the provisions of the proper 
treaty or convention, he shall certify the same, together with a 
copy of all the testimony taken before him, to the Secretary of 
State, that a warrant may issue upon the requisition of the proper 
authorities of such foreign government, for the surrender of such 
person, according to the stipUlations of the treaty or convention; 
and he shall issue his warrant for the commitment of the person so 
charged to the proper jail, there to remain until such surrender 
shall be made.] 

[§ 3185. Fugitives from country under control of United States 
into the United States 

[Whenever any foreign country or territory, or any part thereof, 
is occupied by or under the control of the United States, any 
person who, having violated the criminal laws in force therein by 
the commission of any of the offenses enumerated below, departs or 
flees from justice therein to the United States) shall, when found 
therein, be liable to arrest and detention by the authorities of the 
United States, and on the written request or requisition of the mili
tary governor or other chief executive officer in control of such for
eign country or territory shall be returned and surrendered as 
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hereinafter provided to such authorities for trial under the laws in 
force ill the place where such offense was committed. 

[(1) Murder and assault with intent to comrn.it murder; . . 
[(2) Counterfeiting or altering money, or uttering or brIngIng 

into circulation counterfeit or altered money; 
[(3) Counterfeiting certificates or coupons of public indebtedness, 

bank notes, or other instruments of public credit, and the utter
ance or circulation of the same; 

[(4) Forgery or altering and uttering what is forged or altered; 
[(5) Embezzlement or criminal malversation of the public funds, 

committed by public officers, employees, or depositaries; 
[(6) Larceny or 6mbezzlement of an amount not less than $100 

in value; 
[(7) Robbery; ... 
[(8) Burglary, defined to be the breakIn~ an~ entering by nI~ht

time into the house of another person With Intent to commIt a 
felony therein;. . . 

[(9) Breaking and ente~Ing .the ho.use or ~uIlding of anot~er, 
whether in the day or nIghttime, With the Intent to commIt a 
felon.y therein; 

[(10) Entering, or breaking and entering the offices of the G.ov
ernment and public authorities, or the offices of banks, banking 
houses, savings banks, trust companies, insur:ance or other compa
nies, with the intent to commit a felony thereIn; 

[(11) Perjury or the subornation of perjury; 
[(12) Rape; 
[(13) Arson; 
[(14) Piracy by the law of nations; 
[(15) Murder, assault with intent to ~ill, and mansla~ghter, com

mitted on the high seas, on board a ShIP owned by or: In control of 
citizens or residents of such foreign country or terrItory and not 
under thB flag of the United States, or of some other gover~ment; 

[(16) Malicious destruction of or attempt to destroy raIlw8:Ys, 
trams vessels, bridges, dwellings, public edifices, or other bUIld-
ings, ~hen the act endangers h~man life. . 

[This chapter, so far as applIcable, shall govern proceedIngs au
thorized by this flection. Such proceedings shall be had before a 
judge of the courts of the. U~ited States only, who shall. hol~ such 
person on evidence estabhshing probable cause that he IS guilty of 
the offense charged. 

[No return or surrender shall be made of any person charged 
with the commission of any offense of a political nature. 

[If so held, such person shall be returned and surrendered to t!Ie 
authorities in control of such foreign country or territory on the 
order of the Secretary of State of the United States, and such au
thorities shall secure to such a perSOll a fair and impartial trial.] 

[§ 3186. Secretary of State to surrender fugitive 
[The Secretary of State may order the person committed uI~der 

sections 3184 or 3185 of this title to be delivered to any authorIZed 
agent of such foreign government, to be tried for the offense of 
which charged. 

[Such agent may hold such person in custody, and take him to 
the territory of such foreign government, pursuant to such treaty. 
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[A person so accused who escapes may be retaken in the same 
manner as any person accused of any offense.] 

[§ 3187. Provisional arrest and detention within extraterritorial 
jurisdiction. 

· [The provisional arres~ a:r;d d~tention of a fugitive, under sec
tions 3042 and 3183 of thIS title, In advance of the presentation of 
formal pro?fs, may be obtained by telegraph upon the request of 
the authOrity competent to request the surrender of such fugitive 
addressed to the authority competent to grant such surrender 
Such request shall be accompanied by an express statement that ~ 
w:ar~ant for the fugi~ive's arrest has been issued within the juris
dI~tIOn of the at:~th?rIty making ~uch request charging the fugitive 
WIth the commISSIOn of the Crime for which his extradition is 
sought to be obtained. 

· [No pers?n sh8:11 be held in custody under telegraphic request by 
VIrtue of thIS sectIOn for more than ninety days.] 

[§ 3188. Time of commitment pending extradition 

· [Whenever any person who is committed for rendition to a for
eIgn ,~oyern~ent to re~ain until delivered up in pursuance of a 
requlsItl(~n, .Is not so dehvered up and conveyed out of the United 
States withm b~o calendar mont?s after such commitment, over 
and ,a~ove th~ time actually reqUIred to convey the prisoner from 
the)aII to whICh h~ was committed, by the readiest way, out of the 
UnIt,ed ~tates, any Jud~e of the United States, or of any State, upon 
applIcatIOn made to hIm by or on behalf of the person so commit
ted, .and upon proof made to him that reasonable notice of the in
tentIOn to make such application has been given to the Secretary of 
State, may order the ,person so ~ommitted to be discharged out of 
c,!stody, unless suffiCIent cause IS shown to such judge why such 
dIscharge ought not to be ordered.] 

[§ 3189. Place and character of hearing 

[~earings in cases of extradition under treaty stipUlation or con
ve~tIOn shal,l be held on land, publicly, and in a room or office 
eaSIly acceSSIble to the public.] 

[§ 3190. Evidence on hearing 

, [D~positions, warrants, or other papers or copies thereof offered 
In, eVIdence upo~ the hearing of any extradition case shall be re
ceIved ~nd admItt,ed ~s evidence on such hearing for all the pur
poses of such hear~ng If they shall he properly and legally authenti
cated !30 as to entitle th~m to be received for similar purposes by 
the trIbunals of the foreIgn coun~ry from 'lIlhich the accused party 
shall have escaped, and the certificate of the principal diplomatic 
or consular officer of the United States resident in such foreign 
70untry shall be pr?of that the same, so offered, are authenticated 
In the manner reqUIred.] 

[§ 3191. Witnesses for indigent fugitives 

[9n the hearing of any caf!::~ un~er a ,claim of extradition by a 
foreIgn gov~rnment, upon .• C'iHldavit b~Ing filed by the person 
charged setting forth that ;'::ht:: are WItnesses whose evidence is 
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material to his defense, . that he cannot safely go to trial without 
them, what he expects to prove by each of them, and that he is not 
possessed of sufficien.t means, and is actually unable to pay the fees 
of such witnesses, the judge or magistrate hearing the matter may 
order that such witnesses be subpenaed; and the costs incurred by 
the process, and the fees of witnesses, shall be paid in the same 
manner as in the case of witnesses subpenaed in behalf of the 
United States.] 

[§ 3192. Protection of accused 
[Whenever any person is delivered by any foreign government 

to an agent of the United States, for the purpose of being brought 
within the United States and tried for any offense of which he is 
duly accused, the President shall have power to take all necessary 
measures for the transportation and safe-keeping of such' accused 
person, and for his security against lawless violence, until the final 
conclusion of his trial for the offenses specified in the warrant of 
extradition, and until his final discharge from custody or imprison
ment for or on account of such offenses, and for a reasonable time 
thereafter, and may employ such portion of the land or naval 
forces of the United States, or of the militia thereof, as may be nec
essary for the safekeeping and protection of the accused.] 

[§ 3193. Receiving agent's authority over offenders 
[A duly appointed agent to receive, in behalf of the United 

States, the delivery, by a foreign govenment, of any person accused 
of crime committed within the United States, and to convey him tiD 
the place of his trial, shall have all the powers of a marshal of the 
United States, i.n the Several districts through which it may be 
necessary for him to pass with such prisoner, so far as such power 
is requisite for the prisoner's safe-keeping.] 

[§ 3194. Transportation of fugitive by receiving agent 
Any agent appointed as provided in section 3182 of this title who 

receives the fugitive into his custody is empowered to transport 
him to the State or Territory from which he has fled.] 

[§ 3195. Payment of fees and costs 
[All costs or expenses incurred in any extradition proceeding in 

apprehending, securing, and transmitting a fugitive shall be paid 
by the demanding authority. . 

[All witness fees and costs of every nature in cases of interna
tional extradition, including the fees of the magistrate shall be cer
tified by the judge or magistrate before whom the hearing shall 
take place to the Secretary of State of the United States, and the 
same shall be paid out of appropriations to defray the expenses of 
the judiciary or the Department of Justice as the case may be. 

[The Attorney General shall certify to the Secretary of State the 
amounts to be paid to the United States on account of said fees and 
costs in ex.tradition cases by the foreign government requesting the 
extradition, and the Secretary of State shall cause said amounts to 
be collected and transmitted to the Attorney General for deposit in 
the Treasury of the United States.] 
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CHAPTER 210-IN1"ERNATIONAL EXTRADITION 

Sec. 
3191. Extradition authority in general. 
3192. Initial procedure. 
3193. Waiver of extradition hearing and consent to removal. 
319.4. Extradition hearing. 
3195., Appeal. . 
3196. Surrender of a person to a fore£gn state. 
3197. Receipt of a person from a foreign state. 
3198. General provisions for chapter. 

§ 3191. Extradition authority in general 
The United States may extradite a person to a foreign state pur-

suant to this chapter only if- . . . 
(a) there is a treaty concerning extrad~twn between the Un~ted 

States and the foreign state; and . ., 
(b) the foreign state requests extrad~ton w~th~n the terms of 

the applicable treaty. 

§ 3192. Initial procedure 
(a) IN GENERAL.-The Attorney General may fUe a complaint 

charging that a person is ex,traditable. ~he. Attorney General shall 
file the complaint in the Un~ted States d~tr1,Ct court-

(1) for the district in which the person may be found; or 
(2) for the District of Columbia, if the Attorney General does 

not know where the person may be found. 
(b) COMPLAINT.-The complaint shall be made !1'nder oat": ~r a(

firmation, and shall specify the offense for whwh extrad~twn ~ 
sought. The complaint- . 

(1) shall be accompanied by a copy of the rec;.uest for extrad~-
tion and by the evidence and documents requ~red by the apph-
cable treaty; or 

(2) if not accompanied by the materials specified in para-
graph (1)-

(A) shall contain- . 
(i) information sufficient to ident~fy the person 

sough~ . . 
(ii) a statement of the essen~ial facts constautm~ the 

offense that the person is bel~eved to have comm~tted:, 
or a statement that an arrest warrant for the person ~ 
outstanding in the foreign sta~e; and . . 

(iii) a description of the c~rcumstances that Just~fy 
the person's arrest; and. . . . 

(B) shall contain such other ~nformatwn as ~ requ~red by 
the applicable treaty; 

and shall be supplemented before the extradition hearing by the ma-
terials specified in paragraph (1). . 

(c) ARREST OR SUMMONs.-Upon receipt of a complaint, the pou;t 
shall issue a warrant for the arrest of the person sought or, ~f tne 
Attorney General so requests, a summons to the person to appear at 
an extradition hearing. The warrant or summons shall be exec11;te~ 
z:n the manner prescribed by rule 4(d) of the Feder~l Rul.es of Cnm~
nal Procedure. A person arrested pursuant to th~ sectwn shall be 

24-038 0-83-48 
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taken without unnecessary delay before the nearest available court 

for an extradition heRing. ARRESTED PERSON. -

(d) ~irTh:O:'~:.'t s.h~it~~ ~~~:nu:':;:':ar~;w,~ ~~~:li:~~ 
sectu~n be held hLn offww t blishes to the satisfaction of the 
heanng unless t e person es a . . 1 

c0't211J:{:~:h~:~i.~m;::vid:d bllj~he h';p;ii.~':JI~ trea~, if. a 
. d t . d pursuant to paragraph (1) Ln a procee Lng ~n 

peh~oh a e c~:;laint is filed under subsection (b)(2), and Lf, 
~itLhin si~ty days of the person's arrest, the court has not re-

ceived (A) the evidence or documents required by the applicable 

tre/Iff; n~ice that the evidence or docuden~llhave be~~ rb~ 
ceived by the Department of State an WL promp 
transmitted to the court; d Ii ~~. . 1 d 

the court may order that t~e.perhson ~e release rom 0" ww e-
tention pending the extradLtwn eanng. d' the 

(3) If the court orders the r.elease of t~~tpersof~:le:s~gthat 
:fFza~:!~~ail;r::;f~r~t th~a~~~~!r~S::c:~'} th!o;:r:oT\as required 
and the safety of any other person and the communL y. 

§ 3193. Waiver of extradition hearing and consent to removal 
o OF WAIVER AND CONSENT.-A person 

(aj INFOhRMING THE 1 ~u:Tis filed may waive the requirements of 
agam,st w om a comp aLn . . 1 d' an order of surrender, by 
formal extradition proceedLngs, mc u t Lng 1 to the foreign state. 
informing the court thaotohueRcTo~~tes c~::F~v'P~n being informed of 

(b) INQUIRY EY THE ..L n , 

the person:s consent to remova7h~~a~;-has a right to consult with 
(1) L[fond t~~t ~fh~n is financially unable to obtain couns.el, 

couns. e
l 

an b' . ·ted to renresent him pursuant to sectwn counse may e apPpLn r 

3006A; and d' h ther his consent is-
(2) at1!~~zf::af;,r~~d t~ot ~~~":.;:~lrol a threat or other im-

Proner inducement; and . . 1 d (B) . ven with full knowledge of LtS consequences, Lnc u -
ing tf: fact that it may not be revoked after the court has 

(c) FI1:;::,~t~~ itONfENT AND ?RD":;::o~:1 ~'{,~r::;ia,;f ;:::1 ';~;~ 
e7ft !!{t~~~t:1in!:g~~!?!!:';::i;' ~~:!1' o~~z:.s J~it;~t~;:::/. 
Ge'}era no L, Les 1 rder the surrender of the person tc? the cus
objects to such ~em~i::t~do agent of the foreign state req'lfestLnrs .extra
tody of a duly 'PP h II d that the person be held Ln offwwl dedition. The court s a or er 
tention until surrendere~ ON PENDING REMOVAL -A person 

wf.C;;m ~fe~~¥Z~"o1i:. ~~:f£:ls~!r::;S~f"it~~e:~~;rti~ntf.~ ;';~~t 
upon reasona e n fli" . 1 d t t' "f, excluding any tLme dunng 
~hi;hle::::LO{':lis deiC:;d b~ j~didal proceedings, the person is not 
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removed from the United States within thirty days after the court 
ordered the person!s surrender. The court may grant the petition 
unless the Secretary of State, through the Attorney General, shows 
good cause why the petition should not be granted. 

§ 3194. Extradition hearing 
(a) IN GENERAL.-The court shall hold a hearing to determine 

whether the person against whom a complaint is filed is extradit
able, unless the hearing is waived pursuant to section 3193. The 
purpose of the hearing is limited. The court does not have jurisdic
tion to determine the merits of the charge against the person by the 
foreign state or to determine whether the foreign state is seeking the 
extradition of the person for the purpose of prosecuting or punishing 
the person for his political opinions. The hearing shall be held as 
soon CiS practicable after the arrest of the person or issuance of the 
summons. 

(b) RIGHTS OF THE PERSON SOUGHT.-The court shall inform the 
person of the limited purpose of the hearing, and shall inform him 
that-

(1) he has the right to be represented by counsel and that, if 
he is financially unable to obtain counsel, counsel may be ap
pointed to represent him pursuant to section 3006A; and 

(2) he may cross-examine witnesses who appear against him 
and may introduce evidence in his own behalf with respect to 
the matters set forth in subsection (d). 

(c) EVIDENCE.-
(1) A deposition, warrant, or other document, or a copy there

of, is admissible as evidence in the hearing if-
CA) it is authenticated in accordance with the provisions 

of an applicable treaty or law of the United States; 
(B) it is authenticated in accordance with the applicable 

law of the foreign state, and such authentication may be es
tablished conclusively by a showing that-

(i) a judge, magistrate, or other appropriate officer of 
the· foreign state has signed a certification to that 
effect; and 

(ii) a diplomatic or consular officer of the United 
States who is assigned or accredited to the foreign 
state, or a diplomatic or consular officer of th.e foreign 
state who is assigned or accredited to the United 
States~ has certified the signature and position of the 
judge, magistrate, or other officer; or 

(C) other evidence is sufficient to enable the court to con
clude that the document is authentic. 

(2) A certificate of affidavit by an appropriate official of the 
Department of State is admissible as evidence of the existence of 
a treaty or its interpretation. 

(3) If the applicable treaty requires that such evidence be pre
sented on behalf of the foreign state as would justify ordering a 
trial of the person if the offense had been committed in the 
United States, the requirement is satisfied if the evidence estab
lishes probable cause to believe that an offense was committed 
and that the person sought committed it. 
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(d) FINDINGs.-The court shall find thl.lt the person is extradit-
able if it finds that- . h t d (1) there is probable cause to belzeve that ~ e person. arres e . 

or summoned to appear is the person so,ught ~n the foretgn state~ 
(2) the evidence presented is suffic~.ent to support the com

laint under the provisions of the applwl!'ble treaty;. 
p (3) no defense to extradition specified ~n ~he applwable treaty, 
and within the jurisdiction of the court, ex~ts; ani! .' d 

(4) the act upon which the request for extrad~twn ~ base 
would constitute an offense punishable under the l.aws or-

(A) the United States; ..' 
(B) the State where the fu~twe ~ found; or 
(C) a majority of the States. .' . 

Th ourt may base a finding that a person ~ extrad~table upon ev~-
de~c~ consisting, in whole or in part, of hearsay or of properly cert~-
fied documents. F CHARAC-(. J POLITICAL OFFENSES AND OFFENSES OF A .OLITICAL h 
TE! -The court shall not find the person extrad~table aft;; a ~ab
in . under this section if the court finds that the person as es l!' -
l1hed by clear and convincing eviden~e that an)! offense 'ffor ,:hd~~ 
such erson may be subject to prosecutwn or pll;',:U!hment ~ ex ra ~-
ed is Pa political offense or an offe

h
nse of a lltoh{!%.al {h~;::::;; ::d 

the purposes of this subsection, t e terms po ~ wa 0", 
"offense of a political character"-

(1) do not include- . fc th 
(A) an offense within the scope of th:e Conve'!-twd or The 

Suppression of Unlawful Seizure of A~rcraft, s~gne at e 
Hague on December 16, 1.970;. . ~ h 

(B) an offense within t:i,e scope of. the ConSvenfctwn 'f'oC~ ·Z 
Suppression of Unlawful Acts Aga~nst the a ety 0 w~ 
Aviation signed at Montreal on September 23, ~971; . 

(C) a ;erious offense involving a~ attack .aga~nst the hfe, 
physical integrity, or liberty of an ~nter,!at,:onal~y prot~cted 
person (as defined in section 1116 of th~ t~tle), ~nclud~ng a 
diplomatic agent; . 1 '1 1 t t 

(D) an r;;~nse with respect to whwh a m~ t~ ate,ra ~ea Y 
obligates the United States to either extrad'l,te or subm~t fo~ 
the purposes of prosecution a person accused of the. offense, 

(E) an offense that consists of the. manufacture, ~mporta~ 
tion, distribution, or sale of narcr)tws or dangerous drugs, 

(F) an offense that consists of rape;. d 
(G) an attempt or conspiracy to comm~t a,!, offense e-

scribed in subparagraphs (A) through (F) of th~ paragral!~ 
or participation as an accomplice of a person who cdmm~ , 
attempts or conspires to commit such an offens~; an 

(2) except i~ extraordinary circ'fmstances, d,o. not ~nclu1e- . th 
(A) an offense that cons~ts .of ~01!"w~de,. assa~ t WI, 

intent to commit serious .baddy ~nJury, k~dn~p~.ng, the 
taking of a hostage, or a serwUS unlawful a~tentwn, h 

(B) an offense involving the use ?f c:- f~r~arm (as suc 
term is defined in section 921 of thu~ t'!~le) ~f such use en
dangers a person other than the offender, . 

(C) an attempt or conspiracy to comm~~ an offense de-
scribed in subparagraphs (A) or (B) of th~ paragraph, or 
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participation as an accomplice of a person who commits at-
tempts, or conspires to commit such an offense. ' 

T,he court. shall not take: evidence with respect to, or otherwise con
s~der, an ~sue under th~ subsection until the court determines the 
person is otherwise extradictable. Upon motion of the Attorney Gen
eral or the person sought to be extradited, the United States district 
court may order the determination of any issue under this subsec
tion by a judge of such court. 

(f) CERTIFICATION OF FINDINGS TO THE SECRETARY OF STATE.-
. (1) If the court finds that the person is extraditable it shall 

.. state the .re~ons lor; its findings as t~ each charge or c~nviction, 
.. and cert~fy ~ts f~nd~ngs, together w~th a transcript of the pro

ceedings, to the Secretary of State. The court shall order that 
the person be held in official detention until surrendered to a 
duly appointed agent of the foreign state, or until the Secretary 
of State declines to order the person's surrender. 

(2) If the court finds that the person is not extraditable it 
sh:a~l state the re~ons for. itsfindings as to each charge or don
vzctwn, and cert~fy the f~ndl,ngs, together with such report as 
the court considers appropriate, to the Secretary of State. The 
Attorney General may commence a new action for extradition of 
the person only with the agreement of the Secretary of State. 

§ 3195. Appeal 
(~) IN GENERAL.-Either party may appeal, to the appropriate 

Un~ted States court of appeals, the findings by the district court on 
a complaint for extradition. The appeal shall be taken in the 
manner prescribed by rules 3 and J,(b) of the Federal Rules of Appel
lCft~ Procedure, ~nd shall be heard as soon as practicable after the 
f~lzng. of the notwe of appeal. Pending determination of the appeal 
the d~trict court shall stay the extradition of a person found extra~ 
ditable. 

(b) DETENTION OR RELEASE PENDING ApPEAL.-If the district 
court found that the person sought is-

. (1) extrad;itable, i~ shall order th,at the person be held in offi
czal detentwn pendl,ng determ~natwn of the appeal or pending 
a. (inding by. th,e co.urt of appeals th~t the perso~ has estab
l~ned that speczal c~rcumstances require his release' 

(2) .not extrad~tab?e, it shall order that the perso~ be released 
pend~ng determmatzon of an appeal unless the court is satisfied 
that the person is likely to flee or to endanger the safety of any 
other person or the community. 

If the court. orders ~he release of ~ person pending determination of 
an appeal, ~t shall ~mpose condztwns of release that will reasonably 
assure the appearance of the person as required and the safety of 
any other person and the community. 

(c) SUBSEQUENT REVIEW.-No court has jursidiction to review a 
findi'}g that l!' person is extraditable unless the person has exhaust
ed h~ remedl,es under subsection (a). If the person files a petition 
fl!r h;abeas corpU!! or for ?ther review, he shall specify whether the 
f~nd~ng that he ~ extrad~table has been upheld b'V a court and if 
so, s!:all specify the court, the date, and the nature" of each ;uch pro
ceec!-~!lg; A court does not have jurisdiction to entertain a person's 
pet~twn for habeas corpus or for other review if his commitment has 
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previously been upheld, unless the court finds that the grounds for 
the petition or appeal could not previously have been presented. 

§ 3196. Surrender of a person to a foreign state 
(a) RESPONSIBILITY OF THE SECRETARY OF STATE.-If a person is 

found extraditable pursuant to section 3194, the Secretary of State, 
upon consideration of the provisions of the applicable treaty and 
this chapter-

(1) may order the surrender of the person to the custody of a 
duly appointed agent of the foreign state requesting extradition; 

(2) may order such surrender of the person contingent on the 
acceptance by the foreign state of such conditions w; the Secre
tary considers necessary to effectuate the purposes of the treaty 
or the interest of justice; 

(3) may decline to order the surrender of the person if the Sec-
retary is persuaded that-

(A) the foreign state is seeking extradition of the person 
for the purpose of prosecuting or punishing the person be
cause of his political opinions, race, religion, or nationality; 
or 

(B) the extradition of the person to the foreign state seek-
ing his return would be incompatible with humanitarian 
considerations. 

The Secretary may order the surrender of a person who is a national 
of the United States unless such surrender is expressly forbidden by 
the applicable treaty or by the laws of the United States. A decision 
of the Secretary under paragraph (1), (2), or (3) is a matter solely 
within the discretion of the Secretary and is not subject to judicial 
review: Provided, however, That in determining the application of 
paragraph (3), the Secretary shall consult with the appropriate bu
reaus and oft'ices of the Department of State, including the Bureau 
of Human Rights and Humanitarian Affairs. 

(b) NOTICE OF DECISION.-The Secretary of State, upon ordering a 
person's surrender or denying a request for extradition in whole, or 
in part, shall notify the person sought, the diplomatic representative 
of the foreign state, the Attorney General, and the court that found 
the person extraditable. If the Secretary orders the person's surren
der, he also shall notify the diplomatic representative of the foreign 
state on the time limitation on the person ~ detention that is pro
vided by subsection (c)(2). 

(c) LIMITATION ON DETENTION PENDING DECISION OR REMOVAL.
A person who is found extraditable pursuant to section 3194 may, 
upon reasonable notice to the Secretary of State, petition the court 
for release from official detention if, excluding any time during 
which removal is delayed by judicial proceedings-

(1) the Secretary does not order the person ~ surrender, or de
cline to order the person's surrender, within forty-five days after 
his receipt of the court's findings and the transcript of the pro
ceedings; or 

(2) the person is not removed from the United States within 
thirty days after the Secretary ordered the person's surrender. 

The court may grant the petition unless the Secretary of State, 
through the Attorney General, shows good cause why the petition 
should not be granted. 
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§ 3197. Receipt of a person from a foreign state 

(a) ApPOINTMENT AND AUTHORITY OF RECEIVING AGENT.-The At
torney General shall appoint an agent to receive, from a foreign 
state, custody of a person accused of a Federal, State, or local of
fense. The agent shall have the authority of a United States mar
shal. The agent shall convey the person directly to the Federal or 
State Jurisdiction that sought his return. 

. (b) TEMPORARY' EXTRADITION TO THE UNITED STATES.-If a for
e~gn state delivers custody of a person accused of a Federal, State, or 
local offense to an agent of the United States on the condition that 
th~ I?erson be re~urne~ to the foreign state at the conclusion of 
cnmmal proceedmgs ~!" the United s.tates, the Bureau of Prisons 
shal? hold the person I,n custody pendl,ng the conclusion of the pro
ceedl,ngs, and sha,zl then surrender the person to a duly appointed 
agent. of the for:el,gn state. Th,e return of the person to the foreign 
state ~ not subject to the requ~rements of this chapter. 

§ 3198. General provisions for chapter 

(a) DEFINITIONS.-As used in this chapter
(1) "court" means-

(~) a United S~ates district court established pursuant to 
sect1,On 132 of t~tle 28, United States Code, the District 
Court ,of ,?uam, the District Court of the Virgin Islands, or 
the D~tnct Court of the Northern Mariana Islands' or 

(B) a United States magistrate authorized to co~duct an 
extradition proceeding; 

(2) "foreign state ': when used in other than a geographic 
sense, means the governm:Jnt of a foreign state' 

(.
'0 \ ,,+',. "h ' 
u/ I ?rel,gn state , w en used in a geographic sense, includes 

all terntory under the jurisdiction of a foreign state, including 
a colony, depe1}de1}cy, and constituent part of the state; its air 
space and terntonal waters; and vessels or aircraft registered in 
the state; 

(4) "treaty" includes a treaty, convention or international 
agreement, bilateral or multilateral, that is i~ force after advice 
and consent by the Senate; and 

(5) ."wC!~rant': as used with ~ef.erence to a foreign state, means 
any Judl,cwl document authonzl,ng the arrest or detention of a 
person accused or convicted of a crime. 

(b) PAYMENT OF FE~S AND COSTs .. -Unless otherwise specified by 
treaty,. all transl!0rtat1,On costs, subs~tence expenses, and translation 
costs I,ncurred m connection with the extradition or return of a 
person at the request or-

(1) a foreign state, shall be borne by the foreign state unless 
the Secretary of State directs otherwise; 

(2) a State, shall be borne by the State' and 
(3) the Ultited States, shall be borne by the United States. 

* * * * * * * 
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COMPREHENSIVE DRUG ABUSE PREVENTION AND 
CONTROL ACT OF 1970 

PUBLIC LAW 91-513; 84 STAT. 1236 

* * * * * * 
PART D-·OFFENSES AND PENALTIES 

Sec. 401. Prohibited acts A--penalties. 
Sec. 402. Prohibited acts B-·penalties. 
Sec. ·403. Prohibited acts C-~i1alties. 

* 

Sec. 404. ·Penalty for simple possession; conditional discharge and expunging of 
records for first offense. 

Sec. 405. Distribution to persons under age twenty.-one. 
Sec. 406. Attempt and conspiracy. 

• • • • • 
Sec. 413. Robbery of a controlled substance from a pharmacist. 

ATTEMPT AND CONSPIRACY 

• • 

SEC. 406. [Any] (a) Except as provided in subsection (b), any 
person who attempts or conspires to commit any offense defined in 
this title is punishable by imprisonment or fine or both which may 
not exceed the maximum punishment prescribed for the offense, 
the commission of which was the object of the attempt or conspir
acy. 

(b) Whoever violates this subsection relating to an offense under 
subsection (a), (b), or (c) of section 413 after one or more convictions 
under such section or under this section relating to an offense under 
such section, is punishable by imprisonment or fine, or both, which 
may not exceed the maximum punishment for such offense pre
scribed in the last sentence of subsection (a) of section 413, the last 
sentence of subsection (b) of section 4!~q, or the last sentence of sub
section (c) of section 413, as the case may be. 

* * * * * * * 
ROBBERY OR BURGLARY OF A CONTROLLED SUBSTANCE FROM A 

PHARMACY 

SEC. 413. (a)(l) Whoever, by force and violence, or by any intimida
tion, takes, or attempts to take, from the person or presence of an
other, any material, compound, mixture, or prescription containing 
any quantity of a controlled substance and belonging to, or in the 
care, custody, control, management, or possession of any pharmacy 
or a person registered with the Drug Enforcement Administration 
under' section 202 of the Controlled Substances Act (21 U.S. C. 822) 
shall be fined not more than $5,000 or imprisoned not less than five 
years, or both. Whoever violates this subsection after one or more 
convictions under this subsection or subsection (b) or (c), or one or 
more convictions under section 406 relating to an offense under this 
section, shall be fined not more than $10,000 or imprisoned not less 
than ten years, or both. 

(2) Whoever enters or attempts to enter the premises of a pharma
cy or a person registered with the Drug Enforcement Administration 
under section 302 of the Controlled Substances Act (21 U.S. C. 822) 
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wit!'- ~he inten~ ~o steal any material, compound, mixture, or pre
s~nptwn contal,nl,ng any quantity of a controlled substance shall be 
fl,ned not more than $5, 000 or imprisoned not more than five years 
~~~ , 

(b) Wh~ever~ in com",;itting, or in attempting to commit, any of
fense ~ef~ned l,n subsec~wn (a) of this section, assaults any person, or 
puts m Jeopardy the life of any person by the use of a dangerous 
weapon or device, shall be fined not more than $10,000 or impris
o,,!ed for no.t less tha.n ten years nor more than life, or both. Whoever 
vwlC!tes thzs subs~ctwn after one or more convictions under this sub
s~ctwn or sub~ectwn (a) or (c), or one or more convictions under sec
twn 406 relatl,ng to an offense under this section shall be fined not 
more than $20, ~OO or iml!r~oned fo.r not less ~ha~ twenty years. 

(c) Who.ever,. l,n comml,.ttl,ng, or l,n C!ttemp,tl,ng t? commit, any of
fense defl,ned l,n subsectwn (a) of thzs sectwn kl,lls or maims any 
p~rson, sha,ll be imprisoned for not less than twenty years. Whoever 
vwlC!tes thzs subs~ctwn after one or more convictions under this sub
s~ctwn or sub~ectwn (a) or (b), or one or more convictions under sec
twn 406 relatl,ng to an offense under this section, shall be impris
oned for not less than forty years. 

(d) lfotwithstanding any other provision of law, the imposition or 
executwn of any sentence under this section shall not be suspended 
and probatwn shall not be granted. 

(e) As ~ed in. this section, th~ term '~harmacist" means any 
pers.on r.egzstered l,~ accorc!a;n,ce 'f!Jzth tJ:tis Act f?r the purpose of en
gagzng l,n commerclal actWl,tl,es l,nvolmng the dzspensing of any con
trolled su~~tance to an ultimate user pursuant to the lawful order 
of a practztwner. 

* * * * * * * 

TITLE 28: JUDICIARY AND JUDICIAL 
PROCEDURE 

* * * * * * * 

CHAPTER ll9-EVIDENCE; WITNESSES 
Sec. 

1821. Per diem and mileage generally; subsistence. 
1822. C~mpetency of interested persons; share of penalties payable. 
1824. MIleage fees under summons as both witness and juror. 
1825. Payment of fees. 
1826. Recalcitrant witnesses. 
1827. Inte~pr~ters in courts of the United States. 
1828. SpeCIal Interpretation services. 

* * * * 
§ 1826. Recalcitrant witnesses 

* * * 

(a) Whenever a wi.tness in any p~oceeding before or ancillary to 
any court or grand Jury ?f the UnIted States refuses without just 
c~use shown to comply wIth an order of the court to testify or pro
vIde other information, including any book, paper, document, 
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record, recording or other material, t~e court, ~pon such refusal, .or 
when such refusal is duly broght to Its attention, may summarIly 
order his confinement at a suitable place until such time as the 
witness is willing to give such testimony or provide ~uch informa
tion. No period of such confmement shall exceed the hfe of-

(1) .the court proceeding, or 
(2) the term of the grand jury, including extensions, 

before which such refusal to comply with the court order occurred, 
but in no event shall such confinement exceed eighteen months. 

(b) No person confined pursuant to subsection (a) of this section 
shall be admitted to bail pending the determination of an appeal 
taken by him from the order for his confinement if it appears that 
the appeal is frivolous or taken for delay. Any appeal from an 
order of confinement under this section shall be disposed of as soon 
as practicable, but not later than thirty days from the filing of 
such appeal. 

(c) Whoever escapes or attempt~ to escape fr.om the. cust0c!y of any 
facility or from any place in whwh or to whwh he l.S confl,ned pur
suant to this section or section 4243 of title 18, or whoever rescues or 
attempts to rescue or instigates, aids, or assists the escape or attempt 
to escape of such a person, shall be subject to imprisonment for not 
more than three years, or a fine of not more than $10,000, or both. 

* * * * * * * 
(CHANGES IN EXISTING LAW MADE BY TITLE XI OF S. 

1762) 

UNITED STATES CODE 

* * * * * * * 

TITLE 18: CRIMES AND CRIMINAL 
PROCEDURE 

* * * * * * * 

CHAPTER 11-BRIBERY, GRAFT, AND CONFLICTS 
OF INTEREST 

Sec. 

* * * * * * * 
215. Receipt of commissions or gifts for procuring loans. 
216. [Receipt or charge of commissions or gifts for farm loan, land bank, or small 

business transactions.] [Repealed] 

* * * * * * * 
§ 215. Receipt of commissions or gifts for procuring loans 

[Whoever being an officer, director, employee, agent, or attor
ney of any bank, the deposits of which are ins~red by t~e Feder~~ 
Deposit Insurance Corporation, of a Federal IntermedIate credit 
bank, or of a National Agricultural Credit Corporation, except as 
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provided by law, stipUlates for or receives or consents or agrees to 
receive any fee, commission, gift, or thing of value, from any 
person, firm, or corporation, for procuring or endeavoring to pro
cure for such person, firm, or corporation, or for any other person, 
firm, or corporation, from any such bank or corporation, any loan 
or extension or renewal of loan or substitutio;n of security, or the 
purchase or discount or acceptance of any paper, note, draft, check, 
or bill of exchange by any such bank or corporation, shall be fined 
not more than $5,000 or imprisoned not more than one year or 
both.] 

(a) Whoever, being an officer, director, employee, agent, or attorney 
of any financial institution, bank holding company, or savings and 
loan holding company, except as provided by law, directly or indi
rectly, asks, demands, exacts, solicits, seeks, accepts, receives or 
agrees to receive anything of value, for himself or for any other 
person or entity, other than such financial institution, from any 
person or entity for or in connection with any transaction or busi
ness of such financial institution; or 

(b) Whoever, except as provided by law, directly or indirectly, 
gives, offers, or promises anything of value to any officer, director, 
employee, agent, or attorney of any financial institution, bank hold
ing company, or savings and loan holding company, or offers or 
promises any such officer, director, employee, agent, or attorney to 
give anything of value to any person or entity, other than such fi
nancial institution, for or in connection with any transaction or 
business of such financial institution-

Shall be fined not more than $5, 000 or three times the value of 
anything offered, asked, given, received, or agreed to be given or re
ceived, whichever is greater, or imprisoned not more than five years, 
or both; but if the value of anything offered, asked, given, received, 
or agreed to be ~ven or received does not exceed $100, shall be fined 
not more than :p'l,OOO or imprisoned not more than one year, or both. 

(c) As used in this section-
(1) "financial institution" means-

(A) any bank the deposits of which are insured by the 
Federal Deposit Insurance Corporation; 

(B) any member, as defined in section 2 of the Federal 
Home Loan Bank Act, as amended, of the Federal Home 
Loan Bank System and any Federal Home Loan Bank,' 

(C) any institution the accounts of which are insured by 
the Federal Savings and Loan Insurance Corporation; 

(D) any credit union the accounts of which are insured by 
the Administrator of the National Credit Union Adminis
tration; 

(E) any Federal land bank, Federal land bank associ
ation, Federal intermediate credit bank, production credit 
association, bank for cooperatives; and 

(F) a small business investment company, as defined in 
section 103 of the Small Business Investment Act of 1958 
(15 U.S.c. 662),' and 

(2) "bank holding company" or "savings and loan holding 
company" means any person, corporation, partnership, business 
trust, association or similar organization which controls a fi
nancial institution in such a manner as to be a bank holding 
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company or a savings and loan holding company under the 
Bank Holding Company Act Amendments of 1956 (12 U.S.C. 
1841) or the Savings and Loan Holding Company Amendments 
of 1967 (12 U.S.C. 1730a). . .. 

(d) This section shall not apply to the payment by a ftnanctal tn
stitution of the usual salary or director's fee paid to an officer, di
rector, employee, agent, or attorney thereof, or to a reasonable fee 
paid by such financial institution to such officer, director, employee, 
agent, or attorney for services rendered to such financial institution. 

[§ 216. Receipt or charge of commissions or gifts for farm loan, 
land bank, or small business transactions 

[Whoever, being an officer, director, attorney, or employee of a 
Federal land bank association, a Federal land bank, or a joint-stock 
land bank, organized or acting under authority of any law of the 
United States, or a small business investment company, is a benefi
ciary of or receives, directly or indirectly, any fee, commission, gift, 
or other consideration for or in connection with any transaction or 
business of such association or bank, other than the usual salary or 
director's fee paid to such officer, director, or employee thereof, 
and a reasonable fee paid by such association or bank to such offi
cer, director, attorney, or employee for services rendered, shall be 
fmed not more than $5,000 or imprisoned not more than one year, 
or both. 

[Whoever causes or procures any Federal land bank, joint-stock 
land bank or Federal land bank association, organized under any 
Act of Congress, or any small business investment company, to 
charge or receive any fee, commission, bonus, gift, or other consid
eration not specifically authorized, shall be fined not more than 
$5,000 or imprisoned not more than one year, or both.] 

* * * * * * * 

CHAPTER 25-COUNTERFEITING AND FORGERY 

Sec. 

* * * * '" * * 
509. Possessing and making plates or stones for Government transportation re

quests. 
510. Securities of the State private entities. 
511. Forging endorsements or signature on securities of the United States. 

* * * • • • • 

§ 510. Securities of the States and private entities 
(a) Whoever makes, utters or possesses a counterfeited security of a 

State or a political subdivision thereof or of an organization, or 
whoever makes, utters or possesses a forged security of a State or po
litical subdivision thereof or of an organization, with intent to de
ceive another person, organization, or government shall be fined not 
more than $250,000 or imprisoned for not more than ten years, or 
both. 

(b) Whoever makes, receives, possesses, sells or otherwise transfers 
an implement designed for or particularly suited for making a coun
terfeit or forged security with the intent that it be so used shall be 
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punished by a fine of not more than $250,000 or by imprisonment 
for not more than ten years, or both. 

(c) For purposes of this section-
(1) the term "cou1}-terfeited" means a document that purports 

to be !{enutne ~u~ 1,8 no.t, because it has been falsely made or 
manufactured tn tts enttrety; 
. (2) . the tern: ('forged" means a document that purports to be 

. genu~ne but 1,8 not because it has. been falsely altered, complet
r:d, sz~ned, or ~ndorsed, or contazns a false addition thereto or 
tnser~wn therem, or is a combination of parts of two or more 
genu me documents; 

(3) the term "security" means-
(A) a note, stock certificate, treasury stock certificate 

bond, treasur:( bond, debenture, certificate of deposit, inte;' 
est ~ouPo.n, btll,. check, draft, warrant, debit instrument as 
defmed tn sectwn 916(c) of the Electronic Fund Transfer 
Act (15. U.S.C. 1693(c)), m~ney order, traveler's check, letter 
of credtt, . warehouse recetp,t,. negotia.ble bill of lading, evi
d.enc~ of tndebtecfness, ~ertiftcate of tnterest in or participa
twn m any profz~-shl!-rtng al{T~ement collateral-trust certifi
cate, pre-re0r.ganzzatwn certiftcate of subscription, transfer
able. ~hare, z71:vestmen:t contract, voting trust certificate, or 
certiftcate. of znterest tn .tangible or intangible property; 

(B) an znst!ument eV"tdencing ownership of goods wares 
or merchand1,8e; , , 

(C) . any other written instrument commonly known as a 
securtty; 
. (D) a. c~rtificate of i1}-terest in, certificate of participation 
t'!-, certiftcate fC?r, recetpt for, or warrant or option or other 
rtght to subscrtbe to or purchase, any of the foregoing; or 

(E) a bl~,!,k for,!,- of. an,:r of the foregoing; 
(4) the ter.m organtzatwn means a legal entity other than a 

government, . estab~ished or organized for any pu;pose, and in
~lZfdes a corporatwn, company, association, firm, partnership 
JOtnt stock compa1}-y, foundation, institution, society, union, 0; 
a!'-y other ?-Ssoclatwn or persons which operates in or the activi
tzes of whtch af[;ct interstate or foreign commerce' and 

(5) ~he term 'Stat~" includes a State of the United States, the 
D1,8trtct of Colum~ta, Puerto Rico, Guam, the Virgin Islands, 
and any other terrttory or possession of the United States. 

§ 511. Forging endorsements or signature on securities of the United 
States 

(a) Whoever-
(1) with intent to defraud, forges any endorsement or signa

ture on .a sepurity of the United States; 
(2) wzth tntent to defraud, passes, utters, or publishes, or at

tempts to l!ass, utter, or publish any security of the United 
States b~artnga forged·endorsement or signature; or 

(3) wtth knowledge that.a security of the United .states is 
stolen or bears a forged endorsement or signature buys sells 
e~changes, reclfives, delivers, r.etains, or conceals a';'y such secu: 
rtty of the Unztec! States that in fact is stolen or bears a forged 
endorsement or stgnature-

24-088 0-88--49 
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shall be fined not more than $250,000 or imprisoned not more than 
ten years, or both; but if the face value of the security of the United 
States or the aggregate face value, if more than one security, does 
not exceed $500 in any of the above offenses, the penalty shall be a 
fine of not more than $1,000 or imprisonment for not more than one 
year, or both. 

(b) For purposes of this section-

Sec. 

(1) the term ~ "forge" means to create an endorsement or signa
ture which purports to be genuine but is not because it has been 
falsely signed, made, completed, altered, subjected to a false ad
dition, or subjected to a combination of parts 'Df two or more 
genuine endorsements or signatures; 

(2) the term "security" means (A) an obligation of the United 
States or (B) any security as defined in section 510(c)(3) of this 
title. 

* * * * * * * 
CHAPTER 31-EMBEZZLE~~ENT AND THEFT 

665. Theft or embezzlemen~ from .empl<?yment and traiuing funds; improper induce
ment; obstruction of investigations. 

666. Theft or bribery concerning programs receiving Federal fu.nds. 
661. Theft of livestock. 

* * * * '" * 
§ 666. Theft or bribery concerning programs receiving Federal funds 

(a) Whoever, being an agent of an orgc:tnization, or of a State or 
~ocal government ag~ncy, that receives blmefits in excess of $10,000 
~n anyone year perwd pursuant to a Fl.lderal program involving a 
grant, a contract, a subsidy, a loan, a guarantee, insurance, or an
other. form. of Feder.al assistance, embezzles, steals, purloins, willful
ly m~appltes, obta~ns by fraud, or othe7'wise knowingly without au
thor.ity converts to his own use or to ithe use of another, property 
hamng a value of $5,000 or more owned by or under the care, custo
dy, or control of. ~uc,!- organization or State Or local government 
agency, shall be ~mpr~oned for not more than ten years and fined 
not more than $100,000 or ·an amount lequal to twice that which was 
obtained in violation of this subsecltion, whichever is greater. or 
both so imprisoned and fined. ' 

(b) Whoever, being an agent of an organization, or of a State or 
local government agency, described in subsection (a), solicits de
mands, accepts, or agrees to accept anything of value from a p~rson 
or organization other than his employer or principal for or because 
of the re~ipient ~ conduc~ in a~y tra,nsaction or matter or a series of 
tra;nsactwns or ma~ter~ ~nvolmng $5,000 or more concerning the at
fa~rs of such organ~zatwn or State ()r local government agency, shall 
be imprisoned for not more than ten years or fined not more than 
$100,000 or an amount equal to twice that which was obtained, de
manded, solicited or agreed upon in violation of this subsection, 
whichever is greater, or both so imprisoned and fined. 

/c) ~hoever offers, gives, or agreE~s to give to an agent of an orga
n~zatwn or of a State or local government agency, described in sub-
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section (a), anything of value for or because 0/ the recipien~'s con
duct in any transaction or matter or any senes of transactwns or 
matters involving $5,000 or more concerning the affairs ?f su~h or
ganization or State or local government agency, shall be ~mpr~oned 
not more than ten years or fined not more than $100,000 or an 

.. amount equal .to twice that offered, given or agreed to be given, 
whichever is greater, or both so imprisoned and fined. 

(d) For purposes of this section-
(1) "agent 'l means a person or organization authorized to act 

on behalf of another person, organization or a government and, 
in the case of an organization or a government, includes a serv
ant or employee, a partner, director, officer, manager and repre-
sentative; 

(2) "or.ganization" means a legal entity, other than a govern-
ment, established or organized for any purpose, and includes a 
corporation, company, association, firm, partnership, joint stock 
company, foundation, institution, trust, .society, union, and any 
other association of persons; 

(3) ''government agency II means a subdivision of the ~xecuti.ve, 
legislative, judicial, or other bran.ch of a govern,!"er:t, ~nclu~~,!g 
a department, independent establ~hment, comm~sw.n, adm~n~
tration, authori·ty, board, and bureau; ora corporatwn or other 
legal entity established by, and .subject to control by, a g0!lern
ment or governments for executwn of a governmental or ~nter
governmental program; and 

(4). "local" means of or pertaining to a political subdivision 
within 'a State. 

§ 667. Theft'oflivestock 
Whoever obtains or uses the property of another which has a 

value of $10,000 or more in connection 'with the marketing of live
stock in interstate or foreign commerce with intent to deprive the 
.other of a right to the .property or a benefit to the property or to ap
propriate the property .to his own 'use or the use .of another shall be 
fined not more than $10,000 or imprisoned not more than five years, 
or both. 

* * * * * * 

. CHAPTER· 63-MAIL FRAUD 

Sec. 
1341. Frauds and swindles. 
1342. Fictitious name'and address. 1 

1343. Fraud by wire, radio, or television. 
1344. Bank fraud. 

1 So in original. Catchline reads "Fictitious name or address". 

• • • • • 

* 

• 
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§ 1343. Fraud by wire, radio, or television 
Whoever,' having devised or intending to devise any scheme or 

artifice to defraud, or for obtaining money or property by means of 
false or fraudulent pretenses, representations) or promises, trans
mits· or causes to be transmitted by means of wire, radio, or televi
sion communication in interstate or foreign comm(~rce, any writ
ings, signs, signals, pictures, 01' sounds for the purpose of executing 
such scheme or artifice, shall be fined not more than $1,000' or im
prisoned not more than five years, or both. 

§ 1344. Bank fraud 
(a) Whoever knowingly executes, or attempts to execute, a scheme 

or artifice- . 
(1) to defraud a federally chartered or insured financial insti

tution; or 
(2) to obtain any of the moneys, funds, credits, assets, securi

ties or other property owned by 01' under the custody or control 
of a federally chartered or insured financial institution by 
means of false or fraudulent pretenses, representations, or prom
ises, shall be fined not more than $1 0,000, or imprisoned not 
more than five years, or both. 

(b) As used in this section, the term "federally chartered or in
sured financial institution" means-

Sec. 

(1) a bank with deposits insured by the Federal Deposit Insur-
ance Corporation; . 

(2) an institution with accounts insured by the Federal Sav
ings and Loan Insurance Corporation; 

(3) a credit union with accounts insured by the National 
Credit Union Administration Board; 

(.4) a Federal home loan bank or a member, as defined in sec
tion 2 of the Federal Home Loan Bank Act (12 U.S.c. 1422), of 
the Federal home loan bank system; or 

(5) a bank, banking association, land bank, intermediate 
credit bank, bank for cooperatives, production credit associ
ation, land bank association, mortgage association, trust compa
ny, savings bank, or other banking or financial institution orga
nized or operating under the laws of the United States. 

* * * * * * * 

CHAPTER 87-PRISONS 

1791. Traffic in contraband articles. 
1792. Mutiny, riot, dangerous instrumentalities prohibited. 
1793. Possession of contraband articles . 

* * * * * * * 
§ 1792. Mutiny, riot, dangerous instrumentalities prohibited 

Whoever instigates, connives, willfully attempts to cause, assists, 
or conspires to cause any mutiny or riot, at any Federal penal or 
correctional institution, or without the knowledge or consent of the 
warden or superintendent, conveys into such institution, or from 

773 

place to place therein any tool, device, or substance designed to cut, 
abrade, or destroy the materials, or any part thereof, of which any 
building of such institution is constructed, or any other substa.nce 
or thing designed to injU7:e or destroy any building, or any part 
thereof, of such institution; or 

Whoever conveys into such institution, or from place to pla~e 
therein, any firearm, weiapon, explosive, or any lethal or poisonous 
gas, or any other substance or thing designed to kill, injure, or dis
able any officer, agent, employee, or inmate thereof, or conspires so 
to do-

Shall be imprisoned not more than ten years. 

§ 1793. Possession of contraband articles 
(a) Whoever, being an inmate in a Federal penal or correctional 

institution makes, possesses, procures, receives or otherwise provides 
himself with any object that may be used as a means of facilitating 
escape contrary to any rule or regulation promulgated by the Attor
ney General shall be punished by a fine of not more than $1,000 or 
by imprisonment for not more than one year, or both. 

(b) Whoever, being an inmate of a Federal penal or correctional 
institution, makes, possesses, procures; receives or otherwise provides 
himself with any firearm (as defined in section 921 of this title) any 
other weapon or object intended for use as a weapon, or a narcotic 
drug as defined in section 102 of the Controlled Substances Act (21 
U.S. C. 802) contrary to any rule or regulation promulgated by the 
Attorney General, shall be punished by a fine of not more than 
$10,000 or by imprisonment for not more than ten years, or both. 
}'lotwithstand~ng any other provision of law, the court shall not sus
pend any sentence of imprisonment imposed under this subsection, 
nor may such a sentence run concurrently with any other term of 
imprisonment including that being served at the time of the offense. 
.No person sentenced to imprisonment under this subsection shall be 
placed on pl0bation or be eligible for parole during the term of im
prisonment imposed herein. 

* * * * * * '" 

CHAPTER I03-ROBBERY AND BURGLARY 

Sec. 
2111. Special maritime and territorial jurisdiction. 
2112. Personal property of United States. 
2113. Bank robbery and incidental crimes. 
2114. Mail, money, or other property of United States. 
2115. Post Office. 
2116. RaHway or steamboat post office. 
2117. Breaking or entering carrier facilities. 

* * * * * 
§ 2113. Bank robbery and incidental crimes 

* * * * * 

* * 

* * 
[(c) Whoever receives, possesses, conceals, stores, barters, sells, 

or disposes of, any property or money or other thing of value know
ing the same to have been taken from a bank, credit union, or a 
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savings and loan association, in violation of subsection (b) of this 
section shall be subject to the punishment provided by said subsec
tion (b) for the taker.] 

(c) Whoever receives, possesses, conceals, stores, barters, sells, or 
disposes of. any property or money or other thing of value which has 
been taken or stolen from a bank, credit union, or savings and loan 
association in violation of subsection (b), knowing the same to be 
property which has been stolen shall be subject to the punishment 
provided in subsection (b) for the taker. 

* * * * * * * 

CHAPTER I09-SEARCHES AND SEIZURES 

Sec. 
2231. Assa1Jlt or resistance. 
2232. Destruction or removal of property to prevent seizure. 
2233. Rescue of seized property. 
2234. Authority exceeded in executing warrant. 
2235. Search warrant procured maliciously. 
2236. Searches without warrant. 

* * * * * * * 
§ 2232. Destruction or removal of property to prevent seizure 

[Whoever, before, during, or after seizure of any property by 
any person authorized to make searches and seizures, in order to 
prevent the seizure or securing of any goods, wares, or merchandise 
by such person, staves, breaks, throws overboard, destroys, or re
moves the same, shall be fined not more than $2,000 or imprisoned 
not more than one year, or both.] 

Whoever, having knowledge that any person authorized to make 
searches and seizures has been authorized or is otherwise likely to 
make a search or seizure, in order to prevent the authorized seizing 
or securing of any person, goods, wares, merchandise or other prop
erty, gives notZ~e or attempts to give notice of the possible search or 
seizure to any person shall be fined not more than -S10,OOO or impris
oned not more than five years, or both. 

* * * * * * * 

[CHAPTER 110-SEXUAL EXPLOITATION OF 
CHILDREN 

[Sec. 
[2251. Sexual exploitation of children. 
[2252. Certain activities relating to material involving the sexual exploitation of 
minors. 
[2253. Definitions for chapter.] 

[§ 2251. Sexual exploitation of children 
[(a) Any person who employs, uses, persuades, induces, entices, 

or coerces any minor to engage in, or who has a minor assist any 
other person to engage in, any sexually explicit conduct for the 
purpose of producing any visual or print medium depicting such 
conduct, shall be punished as provided under subsection (c), if such 
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person knows or has reason to know that such visual or print 
medium will be transported in interstate or foreign commerce or 
mailed, or if such visual or print medium has actually been trans
ported in interstate or foreign commerce or mailed. 

[(b) Any parent, legal guardian, or person having custody or con
trol of a minor who knowingly permits such minor to engage in, or 
to assist any other person to engage in, sexually explicit conduct 
for the purpose of producing any visual or print medium depicting 
such conduct shall be punished as provided under subsection (c) of 
this section, if such parent, legal guardian,. or person knows or has 
reason to know that such visual or print medium will be transport
ed in interstate or foreign commerce or mailed or if such visual or 
print medium has actually been transported in interstate or for
eign commerce or mailed. 

[(c) Any person who violates this section shall be fined not more 
than $10,000, or imprisoned not more than 10 years, or both, but, if 
such person has a prior conviction under this section, such person 
shall be fined not more than $15,000, or imprisoned not less than 
two years nor more than 15 years, or both.] 

[§ 2252. Certain activities relating to material involving the 
sexual exploitation of minors 

[(a) Any person who-
[(1) knowingly transports or ships in interstate or foreign 

commerce or mails, for the purpose of sale or distribution for 
sale, any obscene visual or print medium, if-

[(A) the producing of such visual or print medium in
volv~s the use of a minor engaging in sexually explicit con
duct; and 

[CB) such visual or print medium depicts such conduct; 
or 

[(2) knowingly receives for the purpose of sale or distribu
tion for sale, or knowingly sells or distributes for sale, any ob
scene visual or print medium that has been transported or 
shipped in interstate or foreign commerce or mailed, if-

[(A) the producing of such visual or print medium in
volv€:s the use of a minor engaging in sexually explicit con
duct; and 

[(B) such visual or print medium depicts such conduct; 
shall be punished as provided in subsection (b) of this section. 

[(b) Any person who violates this section shall be fined not more 
than $10,000, or imprisoned not. more than 10 years, or both, but, if 
such person has a prior conviction under this section, such person 
shall be fined not more than $15,000, or imprisoned not less than 
two years nor more than 15 years, or both.] 

[§ 2253. Definitions for chapter 
[For the purposes of this chapter, the term-

[(1) "minor" means any person under the age of sixteen 
years; 

[(2) Hsexually explicit conduct" means actual or shnulated
[(A) sexual intercourse, including genital-genital, oral

genital, anal-genital, or oral-anal, whether between per
sons of the same or opposite sex; 
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Sec. 

[(B) bestiality; 
[(C) masturbation; 
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[(D) sado-masochistic abuse (for the purpose of sexual 
stimulation); or 

[(E) lewd exhibition of the genitals or pubic area of any 
person; 

[(3) "producing" means producing, directing, manufacturing, 
issuing, publishing, or advertising, for pecuniary profit; and 

[(4) "visual or print medium" means any film, photograph, 
negative, slide, book, magazine, or other visu£,;l or print 
medium.] 

CHAPTER 110-SEXUAL EXPLOITATION OF 
CHILDREN 

2251. Definitions for chapter. 
2252. Sexual exploitation of children. 
2253. Certain activities relating to material involving the sexual exploitation of 

minors. 
2254. Criminal forfeiture. 
2255. Civil forfeiture. 
2256. Reporting. 

§ 2251. Definitions for chapter 

For the purposes of this chapter, the term-
(1) "minor" means any person under the age of eighteen years; 
(2) usexually explicit conduct l' means actual or simulated

(A) sexual intercourse, including genital-genital, oral
genital, anal-genital, or oral-anal, whether between persons 
of the same or opposite sex; 

(B) hestiality; 
(C) sado-masochistic abuse; 
(D) masturbation,' or 
(E) a display of the genitals or pubic area of any person 

for the purpose of arousing or inciting sexual desire; 
(3) usimulated l' means the explicit depv..;tion of any conduct 

described in clause (2) of this section which creates the actual 
appearance of such conduct; 

(4) uproducing" means producing, directing, manufacturing, 
issuing, publishing, or advertising; and 

(5) uvisual or print medium" means any film, pho.tograph, 
negative, slide, book, magazine, or other visual or print 
medium. 

§ 2252. Sexual exploitation of children 

(a) Any person who knowingly employs, uses, persuades, induces, 
entices, or coerces any minor to engage in, or who has a minor assist 
any other person to engage in, any sexually explicit conduct for the 
purpose of producing any visual or print medium depicting such 
conduct, shall be punished as provided under subsection (c), if such 
person knows or has reason to know that such visual or print 
medium will be transported in interstate or foreign commerce or 

I 
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.mailed, or if such visual or print medium h~ actually been trans
ported in interstate or foreign commerce or ma~led. 

(b) Any parent, legal guardian, or person ha,!ing custody or. con
trol of d minor who knowingly perm.its such m~nor t? .engage ~n, or 
to assist any other person to engage m, sexually explw~t conduct for 
the purpose of producing any visua~ or print medium fi:epicting suc!t 
conduct shall be punished as promded under subsectwn (c) of th~ 
section if such parent, legal guardian, or person knows or has 
reason'to know that such visual or print medium will be transport
ed in interstate or foreign commerce or mail~d C?r if such visual. or 
print medium has actually been transported ~n~nterstate or fore~gn 
commerce or mailed. 

(c) Any person who violates this section shall be fined not mor.e 
than $75 000 or imprisoned not more than ten years, or both, but, if 
such per~on has a prior conviction under ~his ~ection, such person 
shall be fined not more than $150,000 or ~mpnsoned not less than 
two years nor more than fifteen years, or both. . 
§ 2253. Certain 'activities relating to material involving the sexual 

exploitation of minors 

(aJ Any person who- . . . . 
(1) knowingly transports or sh~ps ~n ~nterstate or fore~gn com-

merce or mails any visual or printm~dium, if-. .. 
(A) the producing of such v1:Sua~ or prmt med~u!ft ~n

volves the use of a minor enga~ng ~n sexually explw~t con
duct; and 

(B) such 'visual or print 'medium visually depicts such 
conduct or such visual or print medium is obscene and de-
picts such conduct; or .. . . 

(2) knowingly receives, sells or d~tnbut~s. any .If)~!i'al or pnnt 
medium that has been transported or sh~pped 7,n ~nterstate or 
foreign commerce or mailed, if-

(A) the producing of such v~ua~ or prtZnt med~u!ft in
volves the use of a minor enga~ng ~n sexu1/llly explw~t con
duct; and 

(B) such visual or print medium visul[l,lly depicts such 
conduct or such visual or print medium i.8 obscene and de
picts such conduct; 

shall be punished as provided in subsection (b) of this section. 
(bX1).Anyperson who violates this section shaU be fined not mor.e 

than $75000 or imprisoned not more than ten Yflars, or both, but, ~f 
such per~o.n has a prior conviction under ~his ?Iection, such person 
shall be fmed not more than $150,000 or lmpnsoned not less than 
two years nor more than fifteen years, or both. Any organization 
which violates thi.s section shall be fined not more than $250,000. 

(2) For purposes. of this section, the term "organization" means a 
person other than an individual. 

§.2254. Criminal forfeiture 

(a) Whoever violates an~ provision of. sectio,,: 2252 sha~l for:fei! ~o 
the United States (1) any l;nterest he has acqul;red or ma~ntal;nea ~n 
violation of section 2252, and (2) any .intere.'~t in, se~urity of, c.zaim 
against, or property or contractural r.~ght ot: any kmd afford!ng a 
.source of influence over,. any enterpnse whwh he 'has establ~hed, 
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operated, controlled, conducted, or participated in the conduct of, in 
violation of section 2252. 

(b) In any action brought by the United States under this section, 
the district courts of the United States shall have jurisdiction to . 
enter such restraining orders of prohibitions, or to take such other 
action, including, but not limited to, the acceptance of satisfactory 
performance bonds, in connection with any property or other interest 
subject to forfeiture under this section, as it shall deem proper. 

(c)(1) Upon conviction of a person under this section, the court 
shall authorize the Attorney General to seize all property or other 
interest declared forfeited under this section upon such terms and 
conditions as the court shall deem proper. If a property right or 
other interest is not exercisable or transferable for value by the 
United States, it shall expire, and shall not revert ~o the convicted 
person. 

(2) All provisions of law relating to the disposition of property, or 
the proceeds from the sale- thereof, or the remission or mitigation of 
forfeitures for violation of the customs laws, and the compromise of 
claims and the award of compensation to informers in respect of 
such forfeitures shall apply to forfeitures incurred, or alleged to 
have been incurred, under the provisions of this section, insofar as 
applicable and not inconsistent with the provisions thereof. Such 
duties as are imposed upon the collector of customs or any other 
person with respect to the disposition, of prt"'perty under the customs 
laws shall be performed under this chapter by the Attorney General. 

(3) The United States shall dispose of all such property as soon as 
commercially reasonable, making due provision for the rights of in
nocent persons. 

§ 2255. Civil fQrfeitllre 
(a) The following property shall be subject to forfeiture by the 

United States: 
(1) any visual or print medium produced, transported, 

shipped, or received in violation of' this chapter; and 
(2) any property con...c:tituting, or derived from, any proceeds 

obtained, directly or indirectly, from a violation of this chapter, 
except that no property shall be forfeited under this paragraph, 
to the extent of the interest of an owner, by reason of any act or 
omission established by that owner to have been committed or 
omitted without the knowledge or consent of that owner. 

(b) All provisions of the customs law relating to the seizure, sum
mary and judicial forfeiture, and condemnation of property for vio
lation of the customs laws, the disposition of such property or the 
proceeds from the sale thereof, the remission or mitigation of such 
forfeitures, and the compromise of claims, shall apply to seizures 
and forfeitures incurred, or alleged to have been incurred, under the 
provisions of this section, insofar as applicable and not inconsistent 
with the provisions of this section, except that such duties as are 
imposed upon the customs officer or any other person with respect to 
the seizure and forfeiture of property under the customs laws shall 
be performed with respect to seizures and forfeitures of property 
under this section by such officers, agents, or other persons as may 
be authorized or designated for that purpose by the A'ttorney Gener-
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aI, except to the extent that such duties arise from seizures and for
fei,tures effected by any customs officer. 

§ 2256. Reporting 
Beginning one hundred and twenty days after the date of enact

ment of this Act, and 'every year thereafter, the Attorney General 
shall report to Congress the number of cases and convictions 
brought under section 2252 of title 18, United States Code, and the 

,dollar amount of any forfeiture of assets under section 2254 of such 
title. 

* * * * * * 

CHAPTER -It3-STOLEN -PROPERTY 

Sec. 
2311. Definitions. 
2312. Transportation of stolen vehicles. 
2313 .. Sale or receipt of stolen vehicles. 

* 

2314. Transportation of stolen goods, securities, moneys, fraudulent State tax 
stamps, or articles' used in counterfeiting. 

2315. Sale or receipt of stolen goods, securities, -moneys, or fraudulent State tax 
stamps. 

-2316. Transportation of [cattle] livestock. 
2317. Sale or receipt of [cattle] livestock. 
2318. Trafficking in counterfeit labels for phonorecords and copies of motion pic

tures or other audiovisual works. 
2319. Criminal infringement of a copyright. 

• • • • • • • 

§.2316. Transportation of [cattle] livestock 
Whoever . transports in interstate or foreign commerce any 

[cattle] livestock, knowing the same to have been stolen, shall be 
fined not more than $5,000 or imprisoned not more than five years, 
or both. 

. §2317. Sale or receipt of [cattle] livestock 
Whoever receives; conceals, -stores, barters, buys,sells, or dis

poses of any [cattle] livestock, moving in or constituting a part of 
interstate or foreign commerce, knowing the same to have been 
stolen, shall be fined not more than $5,000 or imprisoned not more 
than five years, or both. 

* * * * * * * 

CHAPTER 203-ARREST AND COMMITMENT 

* * * * * 
Sec. 
3055. Officers' powers to suppress Indian liquor traffic. 
3056. Secret Service-powers. 
3057. ,Bankruptcy investigations. 

• • • • • 

* * 

• • 
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§ 3056. Secret Service powers 
(a) Subject to the direction of the Secretary of the Treasury, the 

United States Secret Service, Treasury Department, is authorized 
to protect the person of the President of the United States, the 
members of his immediate family, the President-elect, the Vice 
President or other officer next in the order of succession to the 
Office of President, and the Vice Pres~dent-elect, and the members 
of their immediate families unless the members decline such pro
tection; protect the person of a former President and his wife 
during his lifetime, the person of a widow of a former President 
until her death or remarriage, and minor children of a former 
President until they reach sixteen years of age, unless such protec
tion is declined; protect the person of a visiting head of a foreign 
state or foreign government and, at the direction of the President, 
other distinguished foreign visitors to the United States and official 
representatives of the United States perforrl:ting special missions 
abroad; detect and arrest any person committing any offense 
against the laws of the United States relating to coins, obligations, 
and securities of the United States and of foreign government; 
defect and arrest any person violating any of the provisions of sec
tions 508, 509, 511, and 871 of this title and, insofar as the Federal 
Deposit Insurance Corporation, Federal land banks, joint-stock land 
banks and Federal land bank associations are concerned, of sec
tions 218, 221, 433, 493, 657, 709, 1006, 1007, 1011, 1013, 1014, 1907, 
and 1909 of this title; execute warrants issued under the authority 
of the United States; carry firearms; offer and pay rewards for 
services or information looking toward the apprehension of crimi
nals; pay expenses for unforeseen emergencies of a confidential 
nature under the direction of the Secretary of the Treasury and ac
counted for solely on his certificate; and perform such other func
tions and duties as are authorized by law. In the performance of 
their duties under this section, the Director, Deputy Director, As
sistant Directors, Assistants to the Director, inspectors, and agents 
of the Secret Service are authorized to make arrests without war
rant for any offense against the United States committed in their 
presence, or for any felony cognizable under the laws of the United 
States if they have reasonable grounds to believe that the person to 
be arrested has committed or is committing such felony. Moneys 
expended from Secret Service appropriations for the purchase of 
counterfeits and subsequently recovered shall be reimbursed to the 
appropriation current at the time of deposit. 

* * * * * * * 
CHANGES IN EXISTING LAW MADE BY TITLE XII OF S. 1762 

UNITED STATES CODE 

* * * * * * * 

Sec. 
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TITLE 18: CRIMES AND CRIMINAL 
PROCEDURE 

* * * * * * * 

CHAPTER 45-FOREIGN RELATIONS 

951. Agents of foraign governments. 

* * * * * * * 
§ 951. Agents of foreign governments 

(a) Whoever, other than a diplomatic or consular officer or atta
che, acts in the United States as an agent of a foreign government 
without prior notification to the [Secretary of State] Attorney 
General if required in subsection (b), shall be fined not more than 
$5,000 or imprisoned not more than ten years, or both. 

(b) The A ttorney General shall promulgate rules and regulations 
establishing requirements for notification. 

(c) The Attorney General shall, upon receipt, promptly transmit 
one copy of each notification statement filed under this section to 
the Secretary of State for such comment and use as the Secretary ot' 
State may determine to be appropriate from the point of view of the 
foreign relations of the United States. Failure of the Attorney Gen
eral to do so shall not be a bar to prosecution under this section. 

(d) For purposes of this section, the term "agent of a foreign gov
ernment" means an individual who agrees to operate within the 
United States subject to the direction or control of a foreign govern
ment or official, except that such term does not include-

Sec. 

(1) a duly accredited diplomatic or consular officer of a for
eign government, who is so recognized by the Department of 
State; 

(2) any officially and public~y acknowledged and sponsored 
official or representative of a foreign government,' 

(3) any officially and publicly acknowledged and sponsored 
member of the staff of, or employee of, an officer, official, or 
representative described in paragraph (1) or (2), who is not a 
United States citizen; or 

(1;) any person engaged in a legal commercial transaction. 

* * * * * * * 

CHAPTER 63-MAIL FRAUD 

1341. Frauds and swindles. 
1342. Fictitious name and address. 
1343. Fraud by wire, radio, or television. 

'" '" '" '" '" 
1345. Injunctions against fraud. 

* * * * * * * 
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§ 1343. Fraud by wire, radio, or television 
Whoever, having devised or intending to devise any scheme or 

artifice to defraud, or for obtaining money or property by means of 
false or fraudulent pretenses, representations, or promises, trans
mits or causes to be transmitted by means of wire, radio, or televi
sion communication in interstate or foreign commerce, any writ
ings, signs, signals, pictures, or sounds for the purpcsc of executing 
such scheme or artifice, shall be fined not m.ore than $1,000 or im
prisoned not more than five years, or both. 

* * * * * * * 
§ 1345. Injunctions against fraua' 

Whenever it shall appear that any person is engaged or is about to 
engage in any act which constitutes or will constitute a violation of 
this chapter, the Attorney General may initiate a civil proceeding in 
a district court of the United States to enjoin such violation. The 
court shall proceed as soon as practicable to the hearing and deter
mination of such an action, and may, at any time before final deter
mination, enter such a restraining order or prohibition, or take such 
other action, as is warranted to prevent a continuing and substan
tial injury to the United States or to any person or class of persons 
for whose protection the action is brought. A proceeding under this 
section is governed by the Federal Rules of Civil Procedure, except 
that, if an indictment has been returned against the respondent, 
discovery is governed by the Federal Rules of Criminal Procedure. 

* * * * * * * 

CHAPTER 211-JURISDICTION AND VENUE 

Sec. 
3231. District courts. 
3232. District of offense-Rule. 
3233. Transfer within district-Rule. 
3234. Change of venue to another district-Rule. 
3235. Venue in (!apital cases. 
3236. Murder or manslaughter. 
3237. Offenses bt~gun in one district and completed in another. 
3238. Offenses not committed in any district. 
[3239. Threatening communications] [3239. RepealedJ. 
3240. Creation of new district or division. 
3241. Jurisdiction of offenses under certain sections. 
3242. Indians committing certain offenses; acts on reservations. 
3243. Jurisdiction of State of Kansas over offenses committed by or against Indians 

on Indian reservations. 
3244. Jurisdiction of proceedings relating to transferred offenders. 

§ 3237. Offenses begun in one district and completed in another 
(a) Except as otherwise expressly provided by enactment of Con

gress, any offense against the United States begun in one district 
and completed in another, or committed in more than one district, 
may be inquired of and prosecuted in any district in which such 
offense was begun, continued, or completed. 

[Any offense involving the use of the mails, or transportation in 
interstate or foreign commerce, is a continuing offense and, except 
as otherwise expressly provided by enactment of Congress, may be 
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inq?ired of and prosecuted .in any district from, through, or into 
whICh such co~merc~ or mall matter moves.] 

Any offense ~,!volmng the use of the mails, transportation in in
terstate. or fore~gn. commerce, or the importation of an object or 
person ~nto the Un~ted States is a continuing offense and except as 
ot~erwise expressly provided by enactment of Congress :nay be in
quu:ed of and prosecuted ~n any distri~t from, thro~gh, or into 
whwh such commerce, ma~l matter, or ~mported object or person 
moves. 

~(b) ~otwit~standing subsection (a), where an offense is de
SCribed In section 7203 of the Internal Revenue Code of 1954 or 
wh~re ~n offe~se involves use of the mails and is anoffense'de
SCribed In sectIOn 7201 or 720~ (1), .(2), or (5) of such Code (whether 
or not t~e offense IS also deSCribed In another provision of law) and 
P!OS~CU~IOn IS. begun in a judicial ?istrict other than the judicial 
~IStrIct ~n ~hI~h the. defendant reSIdes, he may upon motion filed 
~n the d!str!ct ~n w~ICh the prosecution is begun, elect to be tried 
In the dIstrIct In .whlch he 'Yas residing at the time the alleged of
fense was commItted: Promded, That the motion is filed within 
tw~nty day~ after arraignment of the defendant upon indictment 
or InformatIOn.] 

(b) Notwithstanding the second paragraph of subsection (aJ where 
an offense is described in section 7203 of the Internal Reven~e Code 
of 1?54, or where venue for prosecution of an offense described in 
sectwn !201 or 720~ (1), (2) or (5) of such Code (whether or not the 
offense 1-8. a,zso descnbed ~n another provision. of law) is based solely 
on a "!a~Zl,!g ~o. the ,Intr;rnal Revenue Sermce, and prosecution is 
begun ~n a judwla.l d1-8tnct other than the judicial district in which 
the. defendant resuJ"es, '!e may upon motion filed in the district in 
wh~ch the prosecu,tu!n 1,8 begun, elect to be tried in the district in 
w,!~ch he wa;; res~d~ng at the time of the alleged of Tense was com
m~tt~d: Promded, That the motion ~ fi.led within. twenty days after 
arra~gnment of the defendant upon md~ctment or ~nformation. 

* * * * * * * 
[§ 3239. Threatening communications 

. [Any. defendant indicted under sections 875, 876 or 877 of this 
title, WIth respect to ?ommunications originating in the United 
St.ate~, shall, .up~n ~otIo~ duly made, be e~titled as of right to be 
tr:ed In the dIStriCt I~ whICh the matter maIled or otherwise trans
mItted was first set In motion, in the mails or in commerce be
tween the States.] 

* * * * * * * 

CHAPTER 119-WIRE INTERCEPTION AND 
INTERCEPTION OF ORAL COMMUNICATIONS 

Sec. 
2510. Definitions. 
2511. Interception an~ d~clo~ure of wire. or oral communications prohibited. 
2512. Manufa~tur~, d~strlbutIO?, POss~ssIOn, and advertising of wire or oral commu

lll~atIon ll~terceptlllg deVIces prohibited. 
2513. ConfiscatIOn of WIre or oral communication intercepting devices. 
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[2514. Repealed.] , 
2515. Prohibition of use as evidence of intercepted wire or oral communications. 
2516. Authorization for interception of wire or oral communications. 
2517. Authorization for disclosure and use of intercepted wire or oral communica-

tions. 
2518. Procedure for interception of wire or oral communications. 
2519. Reports concerning intercepted wire or oral communications. 
2520. Recovery of civil damages authorized. 

'" '" '" '" '" '" ~ . '" 

§ 2516. Authorization for interception of wire or oral communica
tions 

(1) The Attorney General, Deputy Attorney General, Associate At
torney General, or any Assistant Attorney General specially desig
nated by the Attorney General, may authorize an application to a 
Federal judge of competent jurisdiction for, and such judge may 
grant in conformity with section 2518 of this chapter an order 
authorizing or approving the interception of wire or oral communi
cations by the Federal Bureau of Investigation, or a Federal agency 
having responsibility for investigation of the offense as to which 
the application is made, when such interception may provide or 
has provided evidence of-

* * * * * * 
(c) any offense which is punishable under the following sec

tions of this title: section 201 (bribery of public officials and 
witnesses), section 224 (bribery in sporting contents), subsection 
(d), (e), (f), (g), (h) or (D of section 844 (unlawful use of explo
sives), section 1084 (transmission of wagering information) 
[section 1503] sections 1503, 1512, and 1513 (influencing I 

injuring an officer, juror, or witness generally), section 15':'\, 
(obstruction of criminal investigations), section 1511 (obstruc
tion of State or local law enforcement), section 1751 (Presiden
tial assassinations, kidnapping, and assault), section 1951 (in
terference with commerce by threats or violence), section 1952 
(interstate and foreign travel or transportation in aid of racke
teering enterprises), section 1954 (offer, acceptance, or solicita
tion to influence operations of employee benefit plan), section 
1955 (prohibition of business enterprises of gambling), section 
659 (theft from interstate shipment), section 664 (embezzlement 
from pension and welfare funds), section 1343 (fraud by wire, 
radio, or television), section 2252 or 2253 (sexual exploitation of 
children), sections 2314 and 2315 (interstate transportation of 
stolen property), section 1963 (violations with respect to racke
teer influenced and corrupt organizations) or section 351 (viola
tions with respect to congressional assassination, kidnaping 
and assault); 

* * * * * * * 
(f) any offense including extortionate credit transactions 

under sections 892, 893, or 894 of this title; r or] 
(g) a violation of section 5322 of title 31, United States Code 

(dealing with the reporting of currency transactions); or 
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[(g)] (h) Any conspiracy to commit any of the foregoing of
~nses. 

* * * * * * * 
§ 251H. Procedure for interception of wire or oral communications 

* * * * * * 
1.'1) Notwithstanding any other provision of this chapter, any in
'stigative or law enforcement officer, specially designated by the 

";·i.ttorney General, the Deputy Attorney General, the Associate At
torney General, or by the principal prosecuting attorney of any 
State or subdivision thereof acting pursuant to a statute of that 
State, who reasonably determines that-

[(a) an emergency situation exists with respect to conspira
torial activities threatening the national security interest or to 
conspiratorial activities characteristic of organized crime that 
requires a wire or oral communication to be intercepted before 
an order authorizing such interception can with due diligence 
be obtained, and] 

(a) an emergency situation exists that involves-':'" 
(i) immediate danger of death or serious physical injury 

to any person, 
(ii) conspiratorial activities threatening the national se

curity interest, or 
(iii) conspiratorial activities characteristic of organized 
~~ . 

that requires a wire or oral communication to be intercepted 
before an order authorizing such interception can, with due 
diligence, be obtained, and 

* * * * * * * 
PART II-CRIMINAL PROCEDURE 

Chapter Sec. 
201. General provisions ................................................................................................ 3001 
203. Arrest and commitment....................................................................................... 3041 
205. Searches and seizures........................................................................................... 3101 
207. Release ................................................................................. :.................................. 3141 
208. Speedy trial............................................................................................................ 3161 
209. Extradition ............................................................................................................. 3181 
211. Jurisdiction and venue......................................................................................... 3231 
213. Limitations ............................................................................................................. 3281 
215. Grand jury .............................................................................................................. 3321 
216. Special grand jury ................................................................................................. 3331 
217. Indictment and information................................................................................ 3361 
219. Trial by United States Magistrates ................................................................... 3401 
221. Arraignment, pleas and trial.............................................................................. 3431 

. 223. Witnesses and evidence........................................................................................ 3481 
224. Protection of witnesses. ......................................................................................... 3521 
225. Verdict..................................................................................................................... 3531 
227. Sentence, judgment, and execution ................................................................... 3561 
229. Fines, penalties and forfeitures.......................................................................... 3611 
231. Probation ................................................................................................................ 3651 
233. Contempts............................................................................................................... 3691 
23&. Appeals.................................................................................................................... 3731 
237. Rules of criminal procedure................................................................................ 3771 

24 ~O' " 
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CHAPTER 224-PROTECTION OF WITNESSES 

Sec. 
3521. Witness relocation and protection. 
3522. Reimbursement of expenses. 
3523. Definition for chapter. 

§ 3521. Witness relocation and protection 
(a) RELOCATIoN.-The Attorney General may provide for the relo

cation or protection of a government witness or a potential govern
ment witness in a official proceeding if the Attorney General deter
mines that an offense described in section 1512 or 1513, or a State 
or local offense that is similar in nature or that involves a crime of 
violence directed at a witness, is likely to be committed. The Attor
ney General may also provide for the relocation or protection of the 
immediate family of, or a person otherwise closely associated with, 
such witness or potential witness if the family or person may also be 
endangered. 

(b) RELATED PROTECTIVE MEASURES.-In connection with the relo
cation or protection of a witness, a potential witness, or an immedi
ate family member or close associate of a witness or potential wit
ness, the Attorney General may take any action he determines to be 
necessary to protect such person from bodily injury, and otherwise to 
assure his health, safety, and welfare, for as long as, in the judg
ment of the Attorney General, such danger exists. The Attorney Gen
eral may-

(1) provide suitable official documents to enable a person relo
cated to establish a new identity; 

(2) provide housing far the person relocated or protected; 
(3) provide for the transportation of household furniture and 

other personal property to the new residence of the person relo
cated; 

(1;.) provide a tax free subsistence payment, in a sum estab
lished in regulations issued by the Attorney General, for such 
times as the A ttorney General determines to be warranted; 

(5) assist the person relocated in obtaining employment; and 
(6) refuse to disclose the identity or location of the person re

located or protected, or any other concerning the person or the 
program alter weighing the danger such a disclosure would 
pose to the person, the detriment it would cause to the general 
effectiveness of the program, and the benefit it would afford to 
the public or to the person seeking the disclosure. 

(c) CIVIL ACTION AGAINST A RELOCATED PERSON.-Notwithstand
ing the provisions of subsection (b)(6), if a person relocated under 
this section is named as a defendant in a civil cause of action, aris
ing prior to the person's relocation, for damages resulting from 
bodily injury, property damage, or injury to business, process in the 
civil proceeding may be served upon the A ttorney General. The A t
torney General shall make reasonable efforts to serve a copy of the 
process upon the person relocated at his last known address. If a 
judgment in such an action is entered against the person relocated, 
the Attorney General shall determine whether the person has made 
reasonable efforts to comply with the provisions of that Judgment. 
The Attorney General shall take affirmative steps to urge the person 
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relocated to comply with any judgment rendered. If the Attorney 
General determines that the person has not made reasonable efforts 
to comply with the provisions of the judgment, he may, in his dis
cretir;m, after weighin~ the danger to the person relocated, disclose 
the zdentzty and locatwn of that person to the plaintiff entitled to 
recovery pursuant to the judgment. Any such disclosure shall be 
made upon the express condition that further disclosure by the 
plaintiff of s1fc~ ic!,entity or location may be made only if essential 
to the plazntzff oS efforts to recover under the judgment, and only to 
such additional persons as is necessary to effect the recovery. Any 
such disclosure or nondisclosure by the A ttorney General sh.all not 
subject the governmeni~ to liability in any action based upon the con
sequences thereof 

§ 3522. Reimbursement of expenses 

. The provision of tran,sportation, housing, subsistence, or other as
szstance to a person under section 3521 may be conditioned by the 
Attorney General upon reimbursement of expenses in whole or in 
part to the United States by a State or local government. 

§ 3523. Definition for chapter 

As used in this subchapter "government" includes the Federal 
Government and a State or local government. 

* * * * * 

CHAPTER 235-APPEAL 

Sec. 
3731. Appeal by United Statlas. 
3732. Taking of appeal; notice; time-Rule. 
3733. Assignment of errors-Rule. 
3734. Bill of exceptions abolished-Rule. 
3735. Bailon appeal or certiorari-Rule. 
3736. Certiorari-Rule. 
3737. Record-Rule. 
3738. Docketing appeal and record-Rule. 
3739. Supervision-Rule. 
3740. Argument-Rule. 
3741. Harmless error and plain error-Rule. 

§ 3731. Appeal by United States 

* * 

In a criminal case an appeal by the United States shall lie to a 
court of appeals from a decision, jUdgment, or order of a district 
court dismissing an indictment or information or granting a new 
trial after verdict or judgment, as to anyone or more counts, except 
that no appeal shall lie where the double jeopardy clause of the 
United States Constitution prohibits further prosecution. 

* * ... * * * * 

CHAPTER 403-JUVENILE DELINQUENCY 

Sec. 
5031. Definitions. 
5032. Delinquency proceedings in district courts; transfer for criminal prosecution. 
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5033. Custody prior to appearance before magistrate. 
5034. Duties of magistrate. 
5035. Detention prior to disposition. 
5036. Speedy trial. 
5037. Dispositional hearing. 
5038, Use of juvenile records. 
5039. Commitment. 
5040. Support. 
5041. Parole. 
5042. Revocation of parole or probation. 

* * * * * * * 
§ 5032. Delinquency' proceedings in district courts; transfer for 

criminal prosecution 
[A juvenile alleged to have committed an act of juvenile delin

quency shall not be proceeded against in any court of the United 
States unless the Attorney General, after investigation, cer~ifies .to 
an appropriate district court of the Un.ited States that the Juv~n~le 
court or other appropriate court of a State (1) does not have JUrIS
diction or refuses to assume jurisdiction over said juvenile with re
spect to such alleged act of juve~ile delinquency, or (2) does ~ot 
have available programs and serVIces adequate for the needs of JU-
veniles.] . ' . . 

A juvenile alleged to have comm~tted an. act of. Ju:ven~le del~n-
quency, other than a violation of law comm~tte.d w~th~n the spec~al 
maritime and territorial juriBdiction of the Un~ted States for wh~c.h 
the maximum authorized term of imprisonment does not exceed s~x 
months shall not be proceeded against in any court of the United 
States ~nless the A ttorney General, after investigation, certifi~s to 
the appropriate district court of the United States that (1) the -!uv.e-
nile court or other appropriate court of a State does not have Jur~
diction or refuses to assume jurisdiction over said juvenile with re
spect to such alleged act of juvenile d~linquency, (2) the State does 
not have available programs and ser~zces a~equate for the nee~ of 
juveniles, or (3) the offense charged ~ a cnme of vwlence that ~s a 
felony or an offense described jn sec~ion 841, 92q(a), 955~. or 959 of 
title 21 and that there is a sUDstantwl Federal ~nterest ~n the case 
or the ~ffense to warrant the exercise of Feq.eral jur~dicti?n. 

If the Attorney General does not so certify, such JuvenIle shall be 
surrendered to the appropriate legal authorities of such State. 

If an alleged juvenile delinquent is not ~urrendered to t~e au
thorities of a State or the District of ColumbIa pursuant to thIS sec
tion, any proceedings against him shall be in an appropriate dis
trict court of the United States. For such purposes, the court may 
be convened at any time and place within the district, ~n cham~ers 
or otherwise. The Attorney General shall proceed by InformatIOn, 
and no criminal prosecution shall be instituted for the alleged act 
of juvenile delinquency except as provided b~low. .. 

A juvenile who is alleged to have commItted an act of )uvenile 
delinquency and who is not surrendered to State authOrities sh~ll 
be proceeded against under this chapter unless he ~as l'equested In 
writing upon advice of counsel.to be. proce:eded agal?st as an adult, 
except that, with respect to a JuvenIle [sIXteen~ f~ft~en years a~d 
older alleged to have committed an act after hIS [fJ1xteenth] f~f
teenth birthday which if committed by an adUlt would be a felony 
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[punishable by a maximum penalty of ten years imprisonment or 
more, life imprisonment, or death,] that is a crime of violence or 
an offense described in section 841~ -952(a), 955~ or 959 of title 21, 
criminal prosecution on the basis of the alleged act may be begun 
by motion to transfer of the Attorney General in the appropriate 
district court of the United States, if such court finds, after hear
ing, such transfer would be in the interest of justice[.] ; however, 
a juvenile who is alleged to have committed an act after his six
teenth birthday which if committed by an adult would be a felony 
offense that has as an dement thereof' the use, attempted use, or 
threatened use of physical force against the person of another, or 
that, by its very nature, involves a substantial risk that physical 
force against the person of another may be used in committing the 
offense, or would be an offense described in section 32, 81, 844 (d), 
(e), (f), (h), (i) or 2275 of this title, and who has previously been 
found guilty of an act which if committed by an adult would have 
been one of the offenses set forth in this subsection or an offense in 
violation of a State felony statute that would have been such an of
fense if a circuTn$tance giving rise to Federal jurisdiction had exist
ed, shall be transferred to the appropriate district court of the 
United States for, criminal prosecution. 

Evidence of the following factors shall be considered, and find
ings with regard to each factor shall be made in the record, in as
sessing whether a transfer would 0e in the interest of justice: the 
age and social background of the juvenile; the nature of the alleged 
offense; the extent and nature of the juvenile's prior delinquency 
record; the juvenile's present intellectual development and psycho
logical maturity; the nature of past treatment efforts and the juve
nile's response to such efforts; the availability of programs de
signed to treat the juvenile's behavioral problems. 

Reasonable notice of the transfer hearing shall be given to the 
juvenile, his parents, guardian, or custodian and to his counsel. 
The juvenile shall be assisted by counsel ,during the transfer hear
ing, and at every other critical stage of the proceedings. 

Once a juvenile has entered a plea of guilty or the proceeding 
has reached the stage that evidence has begun to be taken with re
spect to a crime. or an alleged act of juvenile delinquency subse
quent criminal prosecution or juvenile proceedings ba...c;ed upon 
such alleged act of delinquency shall be barred. 

Statements made by a juvenile prior to or during a transfer hear
ing under this section sriall not be admissible at subsequent crimi-
nal prosecutions. . . . . 

Whenever a juvenile transferred to district court under this sec
tion U:; not convicted of the crime upon which the transfer was based 
or another crime which would have warranted tra7~fer had the ju
venile been initially charged with that crime, further proceedings 
concerning the juvenile shall be conducted pursuant to the provi
sions of this chapter. 

Any proceedings against a juvenile under this chapter or as an 
adult shall not be commenced until any prior juvenile court records 
of such juvenile have been received by the court, or the clerk of the 
juvenile court has certified in writing that the juvenile has no prior 
record, or that the juveniles'record is unavailable and why it is un
available. 
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Whenever a juvenile is adjudged delinquent pursuant to the pro
visions of this chapter, the specific acts which the juvenile has been 
found to have committed shall be described as part of the official 
record of the .pr.oceedings and part of the juvenile ~ official record. 

* * * * * * * 
§ 5038. Use,of juvenile records 

* * * * * * * 
[(d) Unless a juvenile who is taken into custody is prosecuted as 

an adult-
[(1) neither the fmgerprints nor a photograph shall be taken 

without .the written consent of the judge; and 
[(2) 'neither the'name nor picture 'of any juvenile shall be 

made public 'by any medium of public information in connec
tion with a juvenile delinquency proceeding.] 

(d) Whenever a juvenile is found guilty of committing an act 
which if committed by all. adult would be a felony that is a crime of 
violence or an offense described in section 841, 952(a), 955 or 959 of 
title 21, such juvenile shall be fingerprinted and photographed. Fin
gerprints and photographs of a juvenile -who is not prosecuted as an 
adult shall be made available 'only in accordance with the provi
sions of subsection (a) of this section. ji'ingerprints and photographs 
of a juvenile, who is prosecuted as an adult shall be made available 
in the manner applicable to adult defendants. 

(e) Unless a juvenile who is taken into custody is .prosecuted as an 
adult neither the name nor picture of any juvenile shall be made 
public by any medium of public information in connection with a 
juvenile delinquency proceeding. 

* 

* 

* * * * * 
.-ORGANIZED CRIME CONTROL ACT OF 1970 

-PUBLIC.LAW-91-452; 84 STAT. 922 

* * * * * 

* 

* 
[TITLE V-PROcrfECTED FACILITIES FOR HOUSING 

--GOVERNMENT WITNESSES 

,[SEC. 501. The Attorney General of the United States is author
ized to provide for the security of Government witnesses, potential 
Government witnesses, and the families of Government witnesses 
and 'Potential witnesses in legal 'proceedings against any person al
leged to have participated in an organized criminal activity. 

[SEC. 502. The Attorney General of the United States is author
ized to rent, purchase, modify, or remodel protected housing facili
ties and to otherwise offer to provide for the health, safety, and 
welfare of witnesses and persons intended to be -called as Govern
mentwitnesses, and the families of witnesses and persons intended 
to be called.as Government witnesses in legal proceedings institut
ed against any person alleged, to have participated in an organized 
criminal activity whenever, in his judgment, testimony from, or a 
willingness to testify by, such a witness would place his life or 
person, or the life or person of a member of his family or house-
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hold, in jeopardy. Any person availing himself of an offer by the 
Attorney General to use such facilities may continue to use such 
facilities for as long as the Attorney General determines the jeop
ardy to his life or person continues. 

[SEC. 503. As-used in this title, "Government" means the United 
States, any State, the District of Columbia, the Commonwealth of 
Puerto Rico, any territory or possession of the United States, any 
political subdivision, or any department, agency, or instrumentality 
thereof. The offer of facilities to witnesses may be conditioned by 
the Attorney General upon reimbursement in whole or in part to 
the United States by any State or any political subdivision, or any 
department, agency, or instrumentality thereof of the cost of main
taining and protecting such witnesses. 

[SEC. 504. There is hereby authorized to be appropriated from 
time to time'such funds as are necessary to carry out the provi
sions of this title.] 
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MINORITY VIEWS OF SENATOR MATHIAS 

'rhe proponents of the sentencing reform contained in title II of 
S. 1762 base their proposal upon two observations about the Feder
al criminal justice system with which hardly anyone disagrees. 
First, there is too much disparity in criminal sentences. Second, 
sentences to imprisonment are too indeterminate in duration. 

Disagreement arises with respect to how best to reduce the dis
parity and indeterminacy. I believe that the solution provided by 
title II is an illusory one. It would replace today's unstructured 
sentencing practices with an inflexible and potentially costly guide
lines system. 

The Federal judges and the U.S. Parole Commission are two of 
the most visible actors in our current sentencing system. Not sur
prisingly, they are the targets of this bill, which would abolish the 
latter, and consign the former to the task of operating a sentencing 
decision machine designed and built by somebody else. 

Underlying title II is a profound mistrust of the Federal bench. 
This attitude assumes that Federal judges, acting through the Judi
cial Conference, 'would be unwilling or unable to draw up sentenc
ing guidelines if instructed to do so by the Congress. It further as
sumes that Federal judges would not conscientiously apply volun
taryguidelines, but instead must be stripped of their traditional 
sentencing discretion, and instructed to adhere to preordained 
guidelines except in the most extraordinary circumstances. All of 
this overlooks what seems to me to be obvious: the cooperation of 
the bench is an essential ingredient in any effective sentencing 
reform. The Judicial Conference's skepticism about this bill, and 
the Committee's rejection of the sensible alternatives which the 
judges have proposed) do not augur well for the success of this bold 
experiment. 

Of course, by drastically reducing judicial discretion in sentenc-
ing, title II in no way eliminates discretion from the system. It 
merely displaces it from the courtroom, where it is exercised under 
the scrutiny of the public, to other venues. It will turn up in the 
offices of the United States Attorneys, whose individual charging 
and plea-bargaining policies will dictate the sentence for the vast 
majority of defendants,. who plead guilty. It will creep into the 
work of the probation ~officers, who will, under this bill, have the 
awesome responsibility of transforming a complex array of facts 
about the offender and his or her offense into .one box on a grid of 
'{offense and offender characteristics." And it will, of course, 
beconle the daily bread of the United States Sentencing Commis
sion, a body of Presidential appointees without life tenure. I doubt 
that the public will be better served when instead of a U.S. District 
Judge, all of these people-and therefore, no one of them-are re
sponsible for the sentence imposed upon a Federal criminal defend-
ant. 
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Nor will the Sentencing Commission's responsibilities end with 
the creation of sentencing guidelines. This new bureaucracy will 
be ~mpowered to promulgate regulations on a vast array of issues 
whIch are today confided to judicial discretion. Without evidence 
that the Federal bench is incompetent to decide such qUf.!stions 
such as when sentences should be modified on humanitarian 
grounds, the justification for the powers which the bill gives to the 
Sentencing Commission in these collateral areas is not persuasive. 
It is ironic that some of the Senate's most vociferous foes of big 
government have lent their support to this proposal to create an
o~her Federal bureau~racy with a sweeping charter to impose solu
tions for problems WhICh may not really exist. 

I have described this bill as a budget buster, and nothing in the 
consideration which we have given it in this Congress has caused 
me to modify my views. If enacted, title II will increase Federal ex
penditures in several ways. It would create a. rnulti-million dollar 
Sentencing Commission with a permanent charter. It would trans
fer the responsibility for post-release supervision from the relative
ly efficient Parole Commission to the Federal courts, necessitating 
hUI?-~reds or per~ap~ thousan~s of jury trials per year on contempt 
petitIOns. Most ~Ignificantly, It would do absolutely nothing to re
verse the alarmIng trend toward more and more indiscriminate use 
of. incarc.era~ion in the Fe~era~ pri~ons, which are already bulging 
WIth theIr hIghest populatIOns In hIstory, despite recent evidence of 
a leveling off or decline in crime rates. The report accompanying the 
bill professes "neutrality" toward the appropriateness of incarcer
ation; the Committee rejected an amendment which would have re
quired the imposition of the least severe appropriate sanction in 
each c.as~. The C~m~ittee. als? refused ~o .direct the Sentencing 
CommI~sIOn to .design Its gUIdelInes to aVOId Increases in the prison 
P?pUlatIOn, or In the. averag~ sentence served by Federal prisoners. 
FInally, the CommIttee reJected safety valve provisions which 
would have permitted modifications of sentences where needed to 
prevent serious overcrowding of prison facilities. These actions sug
gest that the proponents of this legislation are not sufficiently seri
ous about the need to build in safeguards to protect against the 
fiscal and social costs of overreliance on incarceration. Anti-crime 
rhetoric for today's consumption is more evident in this bill than 
pru~ent planni~g to minimize the burden on tomorrow's taxpayers. 

TItle II. occupIes less than one-third of this 387-page bill. Some of 
the remaInder of S. 1762, particularly the justice assistance provi
si~ns of title VI, i~c~udes iJ;nportant initiatives in the fight against 
Crime. Other prOVISIons wIll offer the public more rhetoric than 
useful resources. What most strikingly characterizes title II are un
answered questions about the intentions, and the likely effects of 
this sweeping sentencing reform. These unresolved problems led to 
my vote against S. 1762 in committee. When the full Senate turns 
to t~is legislation, I commend these questions to the thoughtful at
tentIOn of my colleagues. 
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ADDITIONAL VIEWS OF SENATOR JOHN P. EAST 

A significant disparity exists between the senten~es that cour~s 
impose on similarly situated offenders. As the maIn body of thIS 
report demonstrates, S. 1962,. by impl~men~in~ .a c.omprehens!ve 
Federal criminal law, may begIn to re~tIfy thI~ I~JustIc.e by makln~ 
it less possible to subject offen~ers guIlty of sImIl~r crImes t~ radI
cally different penalties. Also, If the system fun~tlOns accordIng to 
plan, it will let both the victim and the commu~lty kno~ h?w long 
a defendant will be incarcerated. No longer Wlll the VICtim of a 
crime, who heard the judge give a stiff sentence to his. assailant, 
have the shock of meeting the offender on the stree~ J~st a. few 
years later because of his early release on parole. A VIctim Will ~t 
least know at the time of sentencing how long an offender Will 
have to serve. . 

I think it important, however, to point out that the sentenCIng 
provisions of S. 1762, while they may help ensure that tl:Ie law does 
not treat some criminals unfairly, will not necessarily address 
other major concerns of society or of the vi~tims of vi?lent crime. 
The main body of this report places most ?f ItS emph~sIs ~D: remov
ing disparities in sentencing. But r:emoVIn&" s~ch diSparItIe~ ~oes 
not by itself mean that sentences Will be faIr .eI~her tc? the VICtims 
of crime, to society at large, or even to. the. cr~mlnal hlI;nS~lf. Wh~t 
the victims of crime have been protesting IS not that SImIlarly SIt
uated offenders receive different penalties. Rather, they have been 
protesting that violent offenders have been receiving light sen
tences sentences grossly disproportionate to the gravity of the 
crime~ they have committed. One victim's father, for instance, told 
the President's Task Force on Victims of Crime that "the ma~, w~o 
strangled my daughter to deat~. will only serye four years. !lIS 
concern was not that some crimmals were beIng treated u~falrly 
and receiving much stiffer penalties than others. Instead, he re
sented that his daughter's life had been valued S? c~eapl~. Al
though society also suffers when courts apply penalties In a dlsI?ar
ate manner, the present crisis in o~r criminal justice system arIses 
more from releasing too many VIOlent off~nder~ bac.k. on~o the 
streets. Finally, a narrow concern for removIng disparItIes In sen
tencing might fail to protect the real i!l~erests of offen~ers. We 
could, for example, equalize the law by gIVIng th~ same stiff penal
ty, such as life imprisonment, to all p~tty thIeves. That. would 
hardly be a just approach. In the alternatIve, we could equalIze the 
law by giving the most lenient possible sentence to all such offend
ers but as Plato reminds us in his Gorgias~ a wrongdoer who es
capes p~nishment suffers a greater evil than one who is punished. 
Just punishment fits the crime, an~ I fear that under these new 
guidelines sentences could end up beIng much too low. . . 

I 

Irhe situation in Minnesota gives some grounds to my fear. CIting 
a ,recent study published by the National Academy of Sciences, this 
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Committee's report observes that Minnesota's program of sentenc
ing reform has succeeded in achieving "its goal of reducing unwar
rented sentencing disparity, increasing emphasis on punishment 
for violent offenders, and avoiding unintended burdens on the 
prison system." It them adds that "this finding is especially impor
tant to the consideration of this bill because of the substantial simi
larity between the Minnesota legislation and the federal sentencing 
reform measure." 

I agree that it is important to look at Minnesota. It comes the 
closest of any State to providing a case study of how well the re
forms set forth in this bill would work. But I do not find the pic
ture in Minnesota nearly as rosy as the one the National Academy 
of Sciences has painted. Minnesota continues to have significant 
problems even with its new system. 

This past June, in fact, the Minnesota Sentencing Guidelines 
Commission gave preliminary approval to lowering recommended 
sentences for many offenses because prisons in that State have 
become intolerably overcrowded. The original implementation of 
Minnesota's system of sentencing guidelines was supposed to have 
averted such overcrowding, but State officials project that their 
five adult-male prisons will be full by January 1985. The new set of 
guidelines proposed last June would place less emphasis on the role 
a defendant's criminal history plays in determining his sentence, 
despite the fact that habitual offenders pose a greater danger to so
ciety. Under the proposed guidelines, even violent offenders would 
receive significantly lighter sentences. Thus, while the proposed 
penalty for first-degree criminal sexual conduct and first degree-as
sault would remain at 43 months, the recommended sentence for a 
person with a lengthy criminal history would decrease from 113 to 
84 months. The guidelines would leave the penalty for aggravated 
robbery the same-24 months-but reduce from 97 to 52 months 
the recommendation for repeat offenders. These changes hardly 
seem consistent with an "increasing emphasis on punishment for' 
violent offenders." 

While other factors may have contributed to prison overcrowd
ing, it seems that the Minnesota reforms played a key role in wors
ening this problem. Prosecutors who have complained loudly about 
how lenient the sentencing guidelines were have since figured out 
how to make the system work for them. Under the Minnesota 
guidelines, an offender's sentence depends on two factors: the seri
ousness of the offense and the length of the offender's criminal 
record. Prosecutors have found that they can lengthen a person's 
criminal record by charging him with more than one crime at a 
time, and then insisting on pleas to more than one of these crimes, 
rather than dropping all but one as they did in the past. Under the 
procedure of "making book on offenders", first-time offenders re
ceive sentences no longer than they used to, but, should they be 
brought to court again, they have a longer criminal history and re
ceive a harsher criminal sentence. In a letter to Minnesota State 
legislators dated April 4, 1983, Stephen Rathke, the Chairman of 
the Minnesota Sentencing Guidelines Commission, listed "making 
book against offenders" as one of three major factors that had 
caused the Commission to miscalculate the future prison in Minne
sota. Said Mr. Rathke: 
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Prosecutors are dismissing fewer felony cases in an ap
parent and successful effort to build criminal history 
scores. The percentage of offenders with criminal history 
scores of four or more has increased greatly. This leads 
both to more commitments and to longer prison sentences. 

'Prosecutors who saw that the reforms would impose much higher 
sentences can hardly be faulted for attempting to keep repeat of
fenders off the streets. Repeat offenders commit a significantly 
large proportion of the crimes in this country and effective crimi
nal reforms must focus on the dangers that they pose. From the 
standpoint of fighting crime, it is irrational to do what the Com
mission has done-not only to reduce sentences for some offenses 
but also to recommend that criminal history playa lesser role 
across the board. Since its search for available prison beds has led 
the Minnesota Commission to depart from the primary concern for 
fighting crime, I do not think we ought to characterize the Minne
sota program as particularly successful. 

With respect to the length of sentences, the provisions of S. 1762 
that govern the establishment of sentencing guidelines at least rep
resent a considerable improvement upon those contained in S. 1630 
during the 97th Congress. Unlike the language of S. 1630, S. 1762 
does not mandate that the Sentencing Commission set guidelines 
for prison terms on the basis of sentences actually served under 
current law, except in exigent circumstances. As Senator Biden 
pointed out on the floor of the Senate, this language would virtual
ly have frozen in current sentencing patterns-patterns in which 
the average prison term served in 62 months for homicide, 52 
month for rape, and about two years for miscellaneous felonies in 
general. 

Now, thanks to the efforts of Senator Denton, new language has 
been added requiring the Commission to "insure that the guide
lines reflect the fact that, in many cases, current sentences do not 
accurately reflect the seriousness of the offense." Furthermore, the 
Commission is asked independently to "develop a sentencing range 
that is consistent with the purposes of sentencing described in sec
tion 3553(a)(2) of title 18, United States Code," which include deter
rence, protection of the general public, and the need to provide sen
tences that are sufficiently severe to promote respect for law and 
provide just punishment. 

This is a good start. We are no longer embodying in Federal law 
a statutory mandate that current prison sentences be frozen or re
duced. But neither is there any mandate that will force the Sen
tencing Commission to deal with serious offenses more seriously. 
Whether sentences for violent crimes, particuarly reprehensible of
fenses, and repetitively criminal conduct, go up, go down, or stay 
the same will be more or less determined by "the luck of the 
draw." 

At present we simply have no idea what the sentencing guide
lines will look like. We do not know, for example, how many cate
gories of sentences will apply to any given crime. Experts in the 
field indicate that criminologists are presently considering several 
possible models. Unfortunately, Congress has given the Sentencing 
Commission little guidance in this area. When the Commission 
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comes back with its proposals, Congress should take a close look at 
them. 

The attitudes toward crime taken by the members of the Sen
tencing Commission will be the most significant factor in determin
ing the direction of punishment. The attitudes of Federal judges 
will be another. But; at no point does Congress take its statutorily 
mandated maximum sentences with enough seriousness to create 
some numerical nexus, however, tenuous, between statutory sen
tences and actual sentences. 

We can only hope that the Sentencing Commission heeds our 
suggestion that violent, heinous, or repetitive criminal conduct be 
dealt with more severely than is the case under current law. 

o 

---------
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