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LETTER OF TRANSMITTAL 

U.S. SENATE, 
SUBCOMMITTEE ON SECURITY AND TERRORISM, 

Washington,D.O.,No1Jemoe'l'30,1983. 
lIon. STROM THURMOND, 
Ohairman, Oommittee on the Jwliaiary, 
Washington, D.O. 0 

DEAR MR. CHAIRMAN: As you mow, the Subcommittee on Security 
and Terrorism completed its inquiry into FBI operations undertaken 
pursuant to the Attorney General's" Guidelines' for Domestic Security 
Investigations (Levi guidelines). The transcript8 of these 'hearings 
were published in late 1982, and a subsequent followup hearing on At
torney General Smith's revisions to the guidelines was held on March 
25, 1983. The transcript of this hearing was published OIl September 6, 
1983. 

To augment the first series of hearings, I believe it will prove to be 
useful to have a report pn the history of the FBI's involvement in 
issues of domestic security and subversion as well as an analysis of 
practices in effect prior to the "Smith" revisions. This aIlalysis al~o 
covers the subcommittee hearings held on June 24, 25, August 11 arid 
1~,1982. 0 

. It is with pleasure tl1at I transmit to you this report. I am deeply 
indebted to Dr. Samuel T. Francis, of Senator John East's staff, for 
his assistance in its preparation . 

• ". v Sincerely, 

o 

JEREMIAH DE~TON, 
Ohairmslff; Suo,committee om 

jj eClu/rity',ainit Te'l"l'oTi81n. 

o 

() 

i ; 
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FOREWORD 

This report has been prepared to accompany nve hearings held on 
the domestic. security guidelines by the Subcommittee on Security and 
Terrorism during the 97th and 98th Congresses. Testimony received 
examined not only the language of the 1976 guidelines, but, more im
portitntly, how that language was interpreted by FBI officials and how 
the policy derived from those interpretations affected the Bureau's 
ability to collect intelligence on domestic groups, some of which had 
potential for violent activity. In hif.. testimony on June 24, 1982, Di
rector Webster acknowledged that some modifications of the domestic 
security guidelines might be in order and stated that, to that end, a 

" review of the guiaelines by the FBI and the Department of Justice 
was underway. After the subcommittee hear:ngs were completed and 
the results studied py the Department of Justice, revised guidelines 
were prepared and submitted to the subcommittee in advance of their 
promulgation. The \~evised guidelines became effect~ve on Monday, 
March 21, 1983. " 

In an effort to summarize relevant portions of the hearings of the 
'subcommittee on the guidelines, and to make this summary available 
in permanent form, the JUdiciary Committee has chosen to publish a 
committee print on the "Impact of the Attorney General's Guidelines 
f~r Demestic Se?urity Investigations". I am convinced that this print, 
WIll serve as ,an nnportant document which not only outlines the con
cerns about the domestic security guidelines, but also makes recommen
dations for revisions to the guidelines, which address those concerns. 

in '. a e lalank 

STROM THURMOND, 
Ohairman, Oommittee on the Judiciary. 
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IMPACT OF ATTORNEY GENERAL'S GUIDELINES FOR 
\\P~Q~ESTIC SEOURITY INVESTIGATIONS (THE LEVI 

GUIDELINES) . 

) • r~TROD~CTION ': 0. 

In a~jFBI OverSIght Hearlllg before the SubcommIttee on SecurIty 
and Terrorism on February 4, 1982, Senator John P. East suggested 
tl).at the chairman schedule hearings on the"Attorney' General's GuiclB
lines for Domestic Security Investigations by the FBl-the so-called 
Levi guidelines. Judge William Webster, Director of the FBI, had 
stated in response to questionmg by Senator East that the FBI and 
the Department of Justice (DOJ) were currently reviewing and eval
uating the guidelines for the purpose of revising them. The chairman, 
as well as Senator Biden, agreed that there is a continuing' need to 
evaluate the guidelines, and, the subcommittee, pursuant to its over
sight resPQnsibility for the FBI and its authority to investigate mat
ters pertinent to the internal security of the United States, scheduled 
hearings on the subject ,of the Levi ¥uidelines~ The hearings were held 
on el une 24 and 25 and August 11 and 12, 1982. 

The chairman, in his introductory remarks on June 24, 1982, eJ(? 
l?lai~ed the concerns of the' sp,bcommittee and- the purpose of the 
hearmgs: "', 

Of primary \\interest to the subcommittee will be the enect 
that these guidelines l}ave had on the ability of the FBI and 
other agencies to gatHer information or intelligence and to 

"discharge their domestic security and other responsibilities.1 

While praising the record OI, the FBI in the investigation or cri.'11e, 
foreign counterintelligence, and counterterrorist activities, the chair-
man noted a gap in the investigative activities of the F~I: . 

What seems to be missing, hOW8ver,is atterrl;ion' toorga:Jiiza..;:- ~~
tionsand individuals that cannot. be shdwn"to he (,pntrolled 
bya£oreign power, and which have not yet co:mmitted a tel'''' 
rorist or subversive ~ct, but which. nevertheless in re.ality may 
. represent a substantIal threat to the safety of AmerIcans and, 
ultimately, to th~e security of this country. * * * Recogniz-
ing the limitatio~s that have been imposed on the FBI, they 
would understand~bly attempt to hide themselves among 
other groups in area~ well1?rotected by the first amendment 
~nd thereby escape the scrutIny of the Bureau.2 

l.'lJomestic Securlty (Levi) Guidelines, hearings before the -Subcommittee, on SecurIty 
and Terrorism of the Committee on the Judiciary, United Statetl Senate, 97tb Cong., 2d 
sess., on the Domestic Security Investigation Quidelines, June 24, 25 : Aug. :11 and 12, 1982 
(hereInafter cited as Hearing8), p. 1. ~/,!J 
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Senator East, in his opening statement, expressed a similar concern 
about the guidelines: 

It occurs to me that under these guidelines, with the criminal 
predicate concept, you must show criminal Qactiv~ty.pr~edent 
to or imminent criminal activity precedent to crImInal Inves
tigation. I~ .tends to th~ow()u~ the.n a very real ba;rrier to ha,:e 
to get over~ln terms of Investlgatmg.a threat WhICh. by definI
tion and nature does not often lend Itself to that kInd of ap
proach. * * * Intelligence data is very important in this case 
to allow us to anticipate and to prevent genuine and real 
threats to this country in whatever form they might take. s 

Accordingly, the primary interest of the subcommitt~e) i~ thi~ series 
of hearings was to inquire into the effect of the LeVI guIdelInes ~n 
FBI domestic security investigations and the g.at~erin~ of do~estlC 
intelligence; the need for ~nd value of ~omestlC ~telhgence .In a4-
dressing the problems of -counterterr<;>rIsm, forelg~ countermtelh
gence, domestic subversion, and other mternal secu~Ity threats;. a~d 
the remedies available to redress whatever shortcomIngs may eXIst In 
the current guidelines. The subcommittee was not prin?-arily interest~d 
in the leO"al and constitutional problems of the authorIty for domestIc 
security investigations nor in the largely administrative and budge
tary problem of the availability of resources with which t~e FBI con
ducts domestic security activ~ties. Although th~ subcommIttee. recog
nized that both problems are unportant for the Issue of <.Z\on~est~c secu
rity, it c!J.ose ~o sele?t the. pr:oblel!l oi the. effect of .the gUldel~es on 
internal securIty as lts prmClpallnterest m the serIes of hearmgs. 

HISTORY OF AND AUTHORITY FOR FBI DOMESTIC SECURITY 
INVESTIGATIONS 

(A) mSTORY c/ 

The Federal Bureau of Investigation (FBI) and its predec~sso~', the 
Bureau of Investigation, have been engaged in domestic securIty mtel
ligence gathering and domestic security inv,estigations sin~e World 
War I. In 1924" 1\ttoTney General Harlan FIsk Stone curtaIled most 
Bureau domestic security activit~es a~d intelligence gathering ?y man
dating that the Bureau of InvestIgatIOn was "concerned only WIth such 
conduct. as is forbidden by the laws of the United Stat~~." 4 Although 
adherence to this "criminal standard" was not absolute In· the follow- .. 
ing ye~rs, it qid remove t~e FB;I: fr<;>m most ~ome~tic security activities 
that did not Involve the mvestIgatIOn of a VIolatIOn of Jfederallaw, 

In the "1930's however, President Franklin D. Roosevelt expressed 
concern about tlle increasing indications of Communist, ~asc~st, a;nd 
other subversive activitie.s within the United States. At hIS dIrectIOn 
the FBI again bicame involved in the investigation of and gathering 
of intelligence on such activities, and its role expanded as World War 
II approached, during the war, and during the development of the. 

3Ibld., pp. I) and 7. f SIt C itt t 'InteZltgenoe Aotivities Senate Resolution st, hearings be ore the e ec omm ee 0 
Study Governmental Operations with Respect to Inte1l1gence Activities of the United States 
Senate, 94th Cong., 1st sess., vol. 6, Federal Bureau of Inve§ltigation, Nov. 18, 19, Dec. 2, 3, 
9, 10, and 11, 1975 (hereinafter cited as Intelligence Act'hnties, VI), quoted p. 314. 
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II. 

I 
~ 

I 
I 
I 
.i 

,\ 

3 
II 
II 

"Cold War" following 1945. From the end of 'W orld War II until 
the mid-f9'70's, the FBI was broadly 0ngaged in domestic security 
investigations, and, although the details of this activity were gener
ally not publicly known"tbere was broad public, congressional, and 
executive branch approval of the domestic security workof the FBI. 
Inthe early and mid-1970's, in the aftermath of the Vietnam conflict, 
in the "era of detente" with the Soviet Union, and following the rev
elation of abuses ill the Watergate matter, domestic security investi
gations became far more controversial. Congressional commIttees and 
journalistic investigations discussed what were alleged to be abuses 
and excesses in the domestic security work of the FBI. It was in this 
climate of controversy that the FBI began to curtail its involvement 
in domestic intelligence and that Attorney General Edward H. Levi 
issued the Attorney General's Guidelines for Domestic Security In
vestigations on March 10, 1976. The guidelines 'went into effect on 
April 6, 1976. 

(B) AUTHORITY 

The FBI has cited a number of authorities for its involvement in 
domestic secur.ity investigations. A series of five Presidential direc
tives (June 26 and September 6, 1939, and ,June 8, 1943, issued by 
President Roosevelt ; JUly 24, 1950, issued by President Truman; and 
December 15, 1953, issued by President Eisenhower) and memoranda 
from FBI Director J. Edgar IIoover concerning private conversations 
and directives he had received froul President Roosevelt in 1934 and 
1936 have been cited by the FBI as authorizing investigation of mat
ters pertaining to espionage, counterespionage, sabotage, violation of 
neutrality regulations, and subversive activities'!1 The FBI has also 
cited Executive Order 10450 (April 27, 1953) and other Executive 
orders that deal with and authorize the Federal employees security 
program. Section 8 (d) of B.O. 10450, which remains in forcr~J re
quires that the FBI conduct a full field investigation of any individual 
who "may have been subjected to coercion, influence, or pressure to 
act contrary to the interests of the national security" or whose loyalty 
01' security as an employee of the FederalGovernment is in question. 
The~BI has also cited statutory authority for its investigation of 

domestic security matters. The Federal statute 28 U.S.C. 533 states: 
The Attorney General may appoint officials-

(1) to detect and prosecute crimes against the United 
States; 

(2) to assist in the protection of the person of the Presi
dent; and 

(3) to conduct such other investigations regarding official 
matters under the control of the Department of Justice and 

.. the Department of State as may be directed by the Attorney 
General. .. 

This section is drawn from the Department of Justice Appropriations 
A'Ct of 1965, although similar language has been contained in each 
Appropriation Act since 1921, and the General Accounting Office 
,(GAO), in a study of FBI domestic security investigations published 
In 1976, fou,nd comparable language as early as 1871 in the Sundry 
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Appropriations A.ct of that year.5 In testimony on December 11,1915, 
before the Senate Select Committee to Study Governmental Opera

"tions with Respect to Intelligence Activities, Attorney General Levi 
stated: 

The argument is sometimes made that the Bureau's proper 
role, at least in purely dome'3t~(J'9-atters, should be limited to 
investigations of committed crin[!es. Th.e basic statute for the 
Bureau [28 U.S.C. 533] is broad~r., * * * it refers to investi
gations regarding official matters ~ under the control of the 
Department of Justice and the Department of State as may , 

,I be directed by the Attorney General. 6 

A memorandum of March 31,1977. from Mary C. Lawton, chairman 
of the FBI Guidelines Committee' within DOJ, that was submitted 
for the record in a hearing before the Subcommittee on Civil and 
Constitutional Rights of the Committee on the Judiciary of the House 
of Representatives on November 9, 1977, states in part: 

We recognize that express statutory authority for domestic 
security mvestigations is needed. In the interlIU, however, it 
is our view that the Supreme Court has found implicit consti
tutional authority to prevent crime and to collect intelligence 
for this purpose and that 28 U.S.C. 533 is sufficiently broad 
t? permit the Attorney General to avthorize such mvestiga-
tlons.7 ' 

The same memorandum also argues that courts have found re~_, 
peatedly that the provisions of the U.S. Constitution-article II, sec
tion 1, requiring that the President take care that the laws be faith
fully executed; article II, section 3, containing the Presidential oath 
to "preserve, protect, and defend" the Constitution; and article IV, 

o section 4, directing the Federal Government to protect the States 
against domestic violence-authorize preventive measures for law en
forcement purposes and that several court nases have suggested that 
intelligence collection is a reasonable means for the prevention of crim
inal conduct. 

The EBI response of August 30, 1982, to the question, submitted by 
the subcommittee on June 14, 1982, "What is, the current statutory 
authority for domestic security investigations~" cited 28 U.S.C. 533 
as the "basic authority of the Federal Bureau of Investigation to con
duct domestic security investigations" and also cited 

Othle~ statutes: such as the Congressional Assassin~tion, Kid
nappIng and Assault Act, that give the Bureau speCIal respon
sibilities to investigate particular cripIes. In addition; the~e 
are Executive Orders and Presidential statements or direc
tives which place investigatory responsibilities upon the Bu
reau to gather information bearing on our Nation's security.s 

5 General Accounting Office, FBI Domestio Intelligenoe Opera,tion8-Their Purpo8e anlZ 
Scope: I88ue8 That Neea To Be ~~e80lve(l. Report to the Rouse Commlttee on the .Judiciary 
by the Comptroller General of the United States, Feb. 24, 1976 (hereinafter cited as G.A.O. 
Report) p. 22. 

o Intelltgenoe Activities, VI, 313-14. 
7 FBI Over8ight, hearings before th~ Subcommittee on CIvil and Constitutional Rights of 

the Committee on the .Judiciary, House of Representatives. 95th Con g., 1st sess., ~n FBI 
Charter Proposals and the Operation of the Attorney General's DQmestic Intelllgence Guide
lines; FBI's Freedom of Information and Privacy Act Operations; and GAO Followup 
Report on Domestic Intelllgence Efforts, June 6, 27, and Nov. 9, 1977, pt. 1, p. 226, 

BHearlng8, p. 65, 
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(C) DEOLINE IN NUMBERS OF DOMESTIC SEOURITY INVESTIGATIONS 

In testimony before a Subcommittee of the Committee on Appro
priations of the I-Ipuse of Representatives on March 16, 1978, Direc
tor Webster proviaed the following account of the decrease in the 
number of FBI domestic security investigations in the 1970's: 9 

Number of 
dome8tio 8eourity 

Dnte: inve8tigation8 
July 31, 1973 _______________________________ .______________________ 21, 414 
~ar. 31, 1976 ___________________________________________________ 4,868 

Sept. 20, 1976 ___ ----______________ ~----------------------------_ '626 
Feb. 24, 1978 __________________ .~::_~.:'.:.:::::.------------------------___ 102 

In the written response to questions from the subcommittee cited above, 
the FBI stated that as of August 20, 1982, it had 'a total of 38 current 
domestic security investigations, including.22 organizations and 16 in
dividuals. Of the 22 organizational investigations, 8 were being con
ducted at the level of "full investigation" under the Levi guidelines. 

Two conclusions may be drawn from these statistics: (a) During 
th~ last 9 years the domestic security investigations of the FBI declined 
by 99.8 percent, leading Director Webster to state publicly on May 3, 
1978, that the FBI was "practically out of the domestic security field" ; 
and (b) although there was a decline of 77.3 percent in the number of 
domestic security investigations between 1973 'and the imposition of 
the Levi guidelines on April 6, 1976, there was a more dramatic decrease 
of 87 percent in the 9 months following their imposition and a far more 
precipitous decrease of 99 percent between their. imposition and the 
current year. This de~line in the number of domestic security investiga
tions prior to the Levi guidelines indicates that the FBI was reducing 
its domestic security work for some time before the guidelines were 
imposed, -but the drastic decline following the imposition of the guide
H.nes strongly suggests that the guidelines themselves were the prin
mpal reason for the further decrease. ' 

Director Webster, however, expressed his belief that factors other 
than or in addition to the guidelines were responsible for this decrease . 
On June 24,1982, the Director stated that these other factors included 
tJle facts that "some of the laws ~nd regulations de'aling with internal 
security matters have changed substantially" in the last 10 years and 
that "changes in the internal policies of the Bureau also a:ffect~cd the 
program." 

Investigations on "rank and file" members were,discontinued, 
some were shifted to the Foreign Counterintelligence Guid~
l~~nes, and others were closed with the new emphasis on quality 

t 't 10 over quan 1 y. " u 0 -

The Director also pointed to "changes in the political climate" of the 
Nation and em:phasized that some investigations for criminal a:ctivities 
may overlap WIth some domestic security ll1atters, so that criminal in,. 
vestigations may include domestic securIty matters, although th,ey are 
not labeled as su,ch. 

o Department8 oj State, JU8tice, ana Oommerce, The Judiciary t, ana Relatea Agencie8, 
Appropriations for 19"19, hearings before a Subcommittee on the (fommittee ~n Appropria
tions, Rouse of Representatives, 95th Cong., 2d sess., Subcommittee on the Departments 
of State, .Justice, and Commerce! The .Judlciary

b
and Related Agencies, pt. 6!.. Department 

of Justice (hereinllfter cited as .s.ppropriation8, epartment 01 JU8tioe), pp. 604-55. 
10 Hearing8, p. 9. 
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The changes in "laws and regulations" that Director Webster spe~ 
cified W~;l'e the ,;abolition of the Attorney General's List of Subversive 
Organizations, the repeal of the Emergency Detention Act of 1950, 
a.nd the disconth?-uation of "c~rtain domestic intelligence investiga~ 
tIOns conducted m support of the Government employees security 
program." 

The "List of Organizations Designated by the Attorney General 
Pursuant to Executive Order 10450" was authorized by E.O. 10450 and 
continued to be published until, OIl June 4, 1974, PresidentcNixon is~ 
sued Executive Order 11785, which abolished the Attorney General's 
List. The Emergency Detention Act of 1950 (50 U.S.C. 811-826) was 
repealed by Act of Congress on September 25, 1971 (85 Stat. 345, 
§ 2 ( a) ) . It 'Yill be noted that, even after ~he abolition of the Attorney 
General's LIst and the repeal of tho Emergency Detention Act, the 
FBI continued to conduct thousands of domestIc security mvestiga
tions. A memorandum of October 22, 1971, from Attorney General 
John N. Mitchell to FBI Director J.Edgar Hoover, stated:;in part: 

With respect to yqur initial inquiry, I wish to advise you that 
the FBI's au~hority to inve~tigate(;violations of the espionage, 
sabotage, SmIth Act, AtomIc ELL6rgy Act and related statutes, 
as well as subversive activities and related matters in accord
ance with its statutorYl responsibilities and the Presidential 
directives (see abovel, cited in your memorandum, remains 
unaffected by the repeal of the Emergency Detention Act.11 

Alldin a memorandum of November 19,1974, to FBI Director Clar~ 
ence M. Kelley, in reference tothe effect of E.O.11785 on FBI illvesti
gative ~,ctivities, Mr. Glen E. Pommerening, Assistant Attorney Gen~ 
eral for Administration, stated in part: 

It is true that Executive Order 11785 eliminated the prior 
communist, totalitarian, fascist, and subversive characteriza~ 
tioils and definitions, but there was no intention of restricting 
the investigations of su~h organizations if their programs call 
for ac~s ?fforce or violence or ~he unlawful advocacy of the 
commISSIOn of acts of force or VIOlence in furtherance of these 
programs.12 

The import of these memoranda and of the statistical data showing 
the contpuation o~ !fBI domestic security investig~tion§ on a lar~ 
scale 3:ft~r the abolItIOn of the Attorney General's LISt ana the repeal 
of the Einergency Detention Act appears to be that the legal authority 
f!>r .FBI domestic security investigations was not serio.usly affected or 
lImIted by these legal changes and that these changes'did not compel 
the numerical decreases in domestic security investigations in the early 
1970's. Such changes may have contributed to the elimination of a 
l~gally mandated need for .cer~ain kinds of domestic ~ecurity investiga-

., tIOns and they may have mstigated a change of attitudes on the part 
of some FBI officials toward the need or value of some kinds of inves.,. 
tigations, but these changes in themselves did not limit or remove the 
legal authority for domestic security investigations. Director Webster 

It IntelUgence Actimtie8, vr. 658. 
12 Ibld •• p. 701. ., 
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himself, in the statement before the House subcommittee on March 16 
1918, cited above, said specifically that ' ' 

Domestic security investigations in the FBI underwent a 
radica:l change, b?thin number and in scope, as a result of the 
adoptIon on April 6, 1916, of the Attorney General's Guide
lines for Domestic ~ecurity Investigations, which we!.'e im~ 
plemented on that date.iS. ,~ 

.i' and he did not attribute the decreasl~ in numbers to c~hanges in the 
statutory authority for such investigations. 

Director Webster, in his statement of 1978 as well as in his testimony 
on June 24, 1982, also referred to changes in FBI internal policy that 
served to reduce the number of domestIc securIty investigatlOns .. It is 
true that changes in ]fBI internal. policy had this effect . .t'rior to the 
imposition of the Levi guidelines, Qomestic'lntelligence gathering was 

. conducted by the IntellIgence Division (Division 5) of the FBI, which 
also conducted Foreign Counter Intelligence (FCI) investigations; 
These domestip intelligence investigations were not necessarily predi
cated on prior or immment criminal conduct on the part of the sub
jects of 7the illvestigations, but were conducted for the purpose of 
gathering illtelligence on subversive activities, whether in violation of 
the law or not. Following the adoption of the guidelines, the criminal 
predicate contained within them required indIcation of prior or im
minent criminal conduct on the part of the subjects as a precondition 
for the opening of a domestic security investigation. The adoption of 
this criminal predicate led to the removal of domestic security inves
tigations from Division 5 ,and their transference to Division 6, the Gen
eral Inv~t-ig&tive Division of the FBI, which conducts investigations 
of crimInal matters ill general. Investigations of some matters previ
ously included under domestic security investigations, which did not 
necessarily illvolve the violation of law but did concerJ} national se
curity (for example, the Co~munist Party U.S.A.), were retained in 

""~c Division 5 as part of the FOI progl>am. The conclusion must be, there~ 
'fore, .that although the adoption of the Levi guidelines did lead to the 
transference, of some domestic security matters to criminal investiga
tive :9.uthorlties, the criminal predicate of the guidelines themselves 
w~s . primarily responsible for the elimination of large numbers of 
domestic security investigations, and indeed that the Levi guidelines 
themselves were the prip.cipal cause of the drastic decline ill the num
ber of FBI domestic sec'lri~y investigations after March 1976. " 

IMPAOT OF THE LEVI Gu'.d>ELlNESO~ DOM:ESTIO INTELLIGENOE 

The J.evi EUidelines impose a "criminal standard" or "criminal pre
dicate" forf'the initiation and continuation of domestic security investi
gations. Section I~,...."Bases of Investigation"-of the guidelines states: 

Domestic se~urity investigatiOns are conducted, when author
ized under Section I1(C), II(F), or II (I), to ascertain infor~ 
mation on the activities of individuals, or the llctivities of 
groups, which involve or will involve the use of force or vio-

,uApproprlalions, Department 01 J"Btio~, p. 6M.c .' ( 
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lence and which involve or will involve the violation of fed-
erallaw, for the purpose of: ~, , " 

(1) overthrowing the government of the United States or 
the government of a State; ", 

(2) substantially interfering, in the United States, with 
the activities of a foreign government or its authorized 
representatives; 

(3) substantially impairing for the 'purpose of influencing 
U.S. government policies or decisions: . 

(a) the functioning of the government of the 'United 
States" 

(b) 'the functioning of the government of a State; or 
( c) interstate commerce; 
(4) depriving persons of their civil rights under the Con-

_ stitution, laws, or treaties of the United States.14 
The guidelines establish three levels of investigation-preliminary, 
limited, and full-each of which is initiated under distinct procedures 
and under each of which different investigative'techniques may be 
used. . 

A. preliminary investigation is authorized "on the basis of allega
tions or other information" that an individual or group is engaged or 
will be engaged in the use of force or violence, which involves or will 
involve the violation of Federal law, for the specific purposes cited in 
the guidelines. A preliminary investigation is restricted to the gather
ing of information or allegations that led to the investigation. During 
a preliminary investigation, therefore, the FBI is confined to examin
ing its own files and indices; public sources of information; other Fed
eral, State, and local records; and existing sources and previously es
tablished informants. During a preliminary investigation the FBI 
may conduct physical surveillance and interviews restricted to the 
identification o~ the subject of the investigation. Although a prelimi
nary investigation may be initiated by the Special Agent in Charge 
(SAC) of a field office of the FBI and does not require FBI Head
quarters (FBI;HQ) approval,all preliminary investigations must be 
closed within,,~b days of their initiation unless an extension of 90 days 
is obtained from FBIHQ; such aIL !t?xtension must, be justified. 

A limited investigation must be authorized in writing by an SAC 
or by FBIHQ if the preliminary level is unable to verify or refute 
the bases of the investigation. Th~ only differences between the tech;. 
niques permissible in a preliminary and limited investigation is that, 
in the latter, the FBI may conduct physical surveillance and inter
views for purposes other than identifying the subject, but oonly with 
the authorization of the SAC and under restrictions. In neither a 
limited nor a preliminary investigation may the FBI recruit Or em
place informants within groups, make use of "mail covers" (that is, 
examination of the outside 0; mail to learn the addressee, add~essor, 
or the date anc;!. place of pOStlllg), or make use of anyelectronlC sur
veillance. A iliD1ited investigation "is continued, terminated, or ex
tended under the sanle conditions as a preliminary investigation. 0 

14 Hearing8, Appendix, FBI QtiideUnes, p. 51. 
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The third level of investigation-the full investigation-may make 
Use of the techniques prohibited in the preliminary and limited levels, 
but only under restrictions and with the approval of. FBIHQ or the 
Attorney General. Full investigations must be authorIzed by FBIHQ 
and 

They may only be authorized on th~ basis of s~eci!i~ and 
articulable ~acts giving reason to .behev:e .t~at an .md~vldual 
or a group IS or may be engaged I~ a~tlvltIes whI?h ~nvolve 
the use of force or violence and wInch mvolve or willlllvolve 
the violation of federal law * * * 15 

for the purposes specified in section I of the guid~lines. Full. in
vestigations are reviewed annually . by DOJ, WhICh. deteFmI~es 
whether a full investiO'ation may contlllue, and no full InvestIgatIOn 
may continue beyOl1.-cl~ year withou~ authorization by DOJ. lfBIHQ 
or the A.ttorne:r&'~eral (or his desIgnee) may' termmate any domes-
tic security investigation at any level at any tnne. . . 

Although the ~tloption of a criminal standard for dOl?estl~.sec~rlty 
investigations has served to curtail the number of such lnvesbgatIOns, 
the restrictions on the techniques of investigation and the .pr~c~dures 
for authorization ,and termination have also tended to lllhlblt the 
O'atherinO' of information p~rtinent to internal security and law e~
forceme~. In a preliminary investiga~ion, the ~BI m~y not obtaIn 
any information that is not already. m Its possesslo~ or In the posses
sion of other governmental or pu~hc sources or w~nclf caru:ot ~e o~
tained from existing sources and In~o~man~s, an~ It~ mvestIgatIOn IS 
normally limited to 90 days. In a lImIted InvestIgatIOn, ~he same r:e-
strictions apply, except that the FBI m~y co~duc~ phYSIcal sur~eIl
lance and interviews other than for the IdentIficatIOn of the subJec~. 
Since any domestic security investigation is predicated ~n th~ baSIS 
of alleged cutrent or iI~inent cri:minal cond~lct, a~d. SInce I~ ~~y 
be presumed that a party Involved In or plannlll~ crImInal actIVItIes 
would'make efforts to conceal such involvement f1\Qm authorities and 
from public sources of information, there may be sd.."lle ql}estiol!- ab?ut 
the, usefulness of the prel~minary and 1imite~ levels ~f ~nvestIgatlOn 
for the discovery, preventIon, and app~eh~n~l?n of crmnnal con~uc~. 

Although a criminal standard h.as an In!llb~hve e!fec~ on the prelImI
nary. a:r:d limtte~ levels 0; dom~stIc se~urlty InvestIJ?;~t~on?, a far more 
restrIctIve crlmlllal predIcate IS requIred for the InItIatIOn. ofa ~ull 
investigation. While the preliminary a~d limited lev.els o~ Inyes~;ga
tion are initiated "on the basis of allegatIOns or other mf~rmatI~m ;Lll
dicatlng current or imminent crim~nal acti~~ties,a full.mvesbgatIOll 
may be initiated only "on the 'bas~s pf speCIfic an~ artIculable f~cts 
giving reason to believe" that crnnlllal c~:mduct IS ?urrent or lrn
minent A mere alleO'ation of such conduct IS not suffiCIent, regardless 
of the 'reliability of the source of the allegation. In a.ddition to the 
"specific and 'articulable facts," FBIHQ must also conSIder other fac
tors ill authorizing a full investigation. These other factors are-

(1) the magru, . tude 0, f the threatened harm, D 

(2) the likelihocfd it will occur, 

15 Ibici~. p. 53. o 
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(3) the immediacy of the threat, and - u 

(4) the danger to privacy and free expression posed by a full 
investigation.." 

The more stringent criminal standard required for a full investiga
tion, and the inclusion as well nf other factors as grotmds for author
izing a full investigation, suggest that it is very difficult to move from 
the prelimi7iary or limited levels of investigation '('in which only cer
tain kinds of information can be obtained or sought and only by cer
tain very limited techniques) to the full investigation. This suggestion 
is borne out by statistics of current domestic security investigations; 
of 38 domestic security investi~ations current in August 1982, only 8 ·Cc 

were being conducted 'at the level of full investigation. J 

The formulation of the criminal standard in the Levi guidelines re
quires, at all levels of investigation, an indication of the violation of 
Federal law in addition to the use of force or violence. In other words, 
tIle use of force or violence and a violation of State law by a subject 
would not ordinarily be sufficient to initiate a domestic security inves
tigation by the FBI under the Levi guidelines. Although the FBI is 
primarily an investigative, law enforcement, and counterint~lligence 
agency for the Federal Government, it has historically provided in
valuable ass~~tance to local and State law enforcement agencies that 
do not possess the resources or skills to undertake by themselves ade
quate investigations of a domestic security nature. The restriction of 
the criminal standard of the guidelines to Federal law therefore tends 
to limit the value of the ]~nI to local and State agencies that have 
legitimate interests in domestic security matters within their 
jurisdictions. 

NEED FOR DOMESTIC IJS'TELLIGENOE BY FEDERAL AGENOIES-

In addition to a need for domestic intelligence at the State a,nd local 
levels, there is also a continuing need for such intelligence by Federal 
agencies that must know the potential for a terrorist attack on their 
fagilities or persons or institutions under their protection. Such agen
cies include the U.S. Secret Servie-e and the U.S. Park Police as well as 
others."The U.S. Department of State, for example, welcomes to the 
United States many foreign dignitaries who. are often the target of 
dissident demonstrations or are the potenti~,l targets of terrorist at
tacks. The State Department, therefore, has a continuing need to know 
phe potential for such attacks ,by domestic groups, and it must turn 
principally to the FBI for assessments of this danger. The U.S. De
partment of Energy also requires information on groups likely to 
target nuclear or other energy facilities for viole:qt attacks or demon
strations. The Department of Defense· also needs to""')mow what civilian 
groups or individuals are likely to target DOD installations and per
sonnel for disruption or attack." 

The subcommittee undertook to inquire into the need of such Federal 
agencies for domestic intelligence and the degree to which these needs 
were being fulfilled by the FBI under the Levi guidelines. Conse
quently, representatives of the U.S. Secret Service, the U.S. Park 
Police, and some local and State agencies were invited to appear before 

G the subcommittee~ Also appearing before the subcommittee for the 
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same purpose were former officers and agents of such organizations 
wl~o gave their o:pinion and exp~rt testimony on the intelligence re
qu~rements of theIr former agenCIes and t~e degree to which these re
qUIrements can be fulfilled under the LeVI guidelines. 

In a publication issued by the General Counsel of the U.S. Depart
ment of the Treasury in August 1981' (Manage1rlf3nt Review on the 
Pe7'fo'r/narwe of the U.S. Depa7'tment of the T7'efWUryJ in Oonneotion 
with the Ma7'oh 3f}r~1'981, A88assination Attempt on P7'esident Ronald 
Reagan), it was stated: 

From the protection-oriented perspective of the [Secret] 
Service, therefore, the decline in FBI domestic intelligence 
activities has caused a critical overall decline in the useful in
formation the Service receives from the FBI. In November 
1979, Secret Service Director Stuart ICuight testified before 
the Senate Judiciary Committee that the Service was, at that 
time, receiving only about 40 percent of what it had previously 
received from the FBI, and that this reduced intelligence 
product had deteriorated in quality. Explaining what he 
meant by quality, he referred to the loss of information con
cerning motives and plans. 
Knight repeated these statements in the aftermath of the 
March 30 assassination attempt: in testimony before other 
committees of the Hou~e and Senate, specifically attributing 
this loss of useful intelligence to the Attorney General's Do
mestic Security Guidelines.16 

And one of the recommendations that the Management Review issued 
was that 

Consideration should be given to permitting the FBI to pur
sue domestic security investigations where no criminal pred
icate is available; this may be done through appropriate mod
ifications of the Attorney General's Domestic Security 
Guidelines for the FBI.17 

A similar view was presented to the subcommittee on August 11, 
1982, by Mr. John :LVI. Walker, Jr., Assistant Secretary of the Treasury 
for Enforcement and Operations. Mr. Walker pointed out that the 
Secret Service is responsible for the protection of the persons of the 
President and Vice President of the United States, of foreign heads 
of government and state while visiting the United States, of the major 
candidates for Preside:qt and Vice President during Presidential cam
paigns, and of certain other persons as designated '(for example, the 
immediate families of the President and Vice PresIdent or of other 
protect.ees, former P!esidents ?r Vice Presidents, and o.ther fgrV'gn 
or offiCIal representatIves as desIgnated). The Secret SerVIce, however, 
is primarily a consumer of domestic security information that bears 
on the threats presented to tIlese protectees. It, does not normally col
lect such intelligence itself, and it lacks the institutional capability 
of collecting and analyzing such intelligence adequately. 

lODepartment of tIle Treasury, Office of tlle General Counsel, Mana,gement Review on 
tho Per/ol'mance of HIO U.S. Department of the TreQ8ury in Oonnection with tlie Marcl~ SOJ 
1981 A.88a8sination Attempt 01~ Prt:8ident Ronala Reagan (August 1981), p. 81," 

1'1 Ibid., p. 89. . 
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Mr.1Valker emphasized that the Secret Service is concerned with 
the threats to its protectees presented by 

the terrorist, a group-affiliated individual whose motivation 
and identity are acquired through that group. The Secret 
Service needs to Imow about this kind of person and about 
the intentions and activities of a number of terrorist groups.18 

Although aeknowledging that the FBI has "broad statutory juris
diction" over the investigation of domestic terrorist groups, Mr. 
Walker pointed out that ' 

The Secret Service is primarily a consumer of this type of 
information as opposed to a collector. In order to effectively 
carry out its mission, the Secret Service has traditionaNy re
lied hea.vily on the FBI as the major source for the investiga-

(} tion of domestic terrorist groups and the gathering of intelli
gence on their activities. The Service needs information de
scribing the location, structure, plans and activities of poten
tially violent groups as well as reports furnishing background 
data, and current activities of individual group members. The 
purpose of this information is to put the Service in a posi
tion of preventing attacks, not just reacting to them.19 

Mr. Walker further indicated that recent reductions in the domestic 
security investigative activities of the FBI had had a harmful effect 
on the ability of the Secret Service to carry out its miss~on. 

The problem is that the FBI has been hindered in collecting 
certain vital information about groups by the Attorney Gen
eral's domestic security guidelines. * * '* Prior to the Levi 
Guidelines, the Secret Service received from the FBI a vast 
amount of intelligence information on individuals and poten
tially violent groups who might be considered to be threats 
to domestic security. There was a considerable amount of 
valuable information contained in these referrals.20 

Mr. Walker -also emphasized that the present lack of adequate intel
ligence forthcoming from the FBI was not in any way due to a lack of 
cooperation between the FBI and the Secret Service: 

The level of cooperation between the U.S. Secret Service and 
the FBI has never been better. The Secret Service is satisfied 
that it gets all of the intelligence information which the FBI 
"has with respect to individuals and groups who constitute a 
potential threat to the President and other protected 
persons.21 

Although Mr. Walker e2l:pressed his satisfaction that "the reduction 
of the quantity of reports furnished is not per se the major problem," 
he emphaoized that ' 

The problem is that there are important areas of investiga
tion that are not being pursued ~ince the guidelines have been 
in effect. As a result of the 1916 guidelines, the mos! notable 

lB Hearing8, p. 132. 
111 Ibid. 
1IO IbU., p. 138. 
1I11bid., p. 132. 
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lack of information in reports received from the FBI occur
red in those areas describing the location, structure, plans 
and activities of numerous radical and emigre groups.22 

The Director of the. U.S. Secret Service, Mr. John R. ~impson, sub-
mitted similwl' testimony: ", . 

Quite smply, it is my view that the guidelines, as presently 
struct.ured, Impose an unrealistic and unnecessary burrier to 
the collection of essential information. 
As the guidelines are written and, interpreted, a preliminary 
investigation by the FBI, the lowest category of domestIc 
intelligence investigations, will not be undertaken in the ab
sence of an allegatIOn or 9ther information indicating that 
an individual or group will use force or violence in violating 
a Federal law. Such a policy, in my view, falls a little short 
of telling a police officer to patrol with his eyes closed unless 
and until he is hit with a brick. Unfortunately, as the history 
of assassinations points out, such an after-the-fact response 
is likely to be too little and too late. * * * What we would 
hope to see recognized by the guidelines, however, is the fact 
that the Government cannot make intelligent and informed 
decisions eoncerning potential sources of political terrorism 
ina vacuum. It is only with a broad-based knowledge of what 
is happening in society at large that good decisions concern-
ing the focus of law enforcement resources can be made.2s , 

Mr. Walker, in his testimony, had emphasized a similar point, th~t 
it is as necessary for the Secret Service to Imow where its applica
tion of resources is not needeCl as it is to know wllere it is. In order 
for the Secret Service to make such jud~ments, it l'equil'esadequate 
intelligence on domestic groups and individuals and their potential 
threat. 'L " 

In addition to the testimony of high-level administrators in the 
Treasury Department and the Secret Service, the subcommittee also 
received the testimony of a former special agent of the U.S. Secret 
Service. Mr. Dario O. Marquez served for 8 years with the 8ecret Serv
ice in New York and Los Angeles as a criminal investigator, coordi
nated security arrangements for many heads of state and government 
visiting the United States, and tJ:aveled with Secretary of State Henry 
A. Kissinger and Vice President Nelson A. Rockefeller. Mr. Marquez 
is currently President of l\fVM Corporation, a private firm specializ
ing in industrial security consulting. Both his experience while au 
a~ent of the Secret Service and his current professional concerns were 
highly relevant to the interests of the subcommittee. 

Mr. Marauez was highlv critical of the criminal standard of the 
Levi guidelines and gave firsthand testimony about its inadequacies. 
On November 19, 1977, elements of tIle terrorist group lrnown as the 
Weather Underground Organf.~;ation CWUO) were arrested in Los 
Angeles, Calif., and Houston, Tex., and",~harged in connection with a 
conspiracy to bomb the offices of CalifornIa State senator John Briggs. 
O~e defendant, later convicted, 'Was Clayton Van Lydegra~, identified '.:1 

81b1d., p. 184. 
1l31bld:, p. 131. 
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as the head of the Prairie Fire Organizing Committee, a support 
~roup for the WUO. At the time of the arrests, Mr. Marquez was an 
mvestigator for the Secret Service in the Los Angeles area and was 

17particularly concerned wit.h terrorist activities in the area. 
I was responsible for monitoring the activities of the Revolu
tionary Committee of the Weather Undergrouncl and the 
Prairie Fire Organizing Qommittee in c<?nnection with the 
attempted bombing of State Senator BrI~gs' office. Fortu
nately for all concerned, the FBI had infiltrated two 'ag~nts 
into the revolutionary committee approximately 4 years prior 
to the issuance of the Levi guidelines. Because of the informa
tion provided by those undercover agents, the planned bomb
ing was prevented. Under the now current regul~tions, the 
FBI would be extremely limited in what it could'do prior 
to the groups committing or threatening to commit a criminal 
act. This standard is totally unsatisfactory with regard to ~he 
protective mission of the, Secret Service. This is all the more 
unfortunate when you consider that domestic terrorist groups 
have a history of telegraphing their intentions by publishing 
their views, goals, and occasionally their pJ.anned actio:qs.214 

Mr. ]\{arquez concluded his testimony by emphasizing that 
The current problem is that the Levi guidelines hinder the 
adequate protection of this coU,ntry's leaders. The wealmess in 
the guidelines is the threshold standard for opening a prelim~ 
inary inquiry, limited investigation or :full investigation. 
Advocacy of violence ought to be sufficient to initiate a pre
liminary inquiry, particularly when protectees of the Secret 
Service are the potential victims. * * * 
Protection to 'be effective must be preventive and not reac
tive. Good intelligence has always been the first perimeter of 
defense in the protection business. The Levi guidelines are a 
reactive approach to gathering intelligence. Thus, the agency 
which has been charged with providing the information nec
essary to adequately protect our leaders has been effectively 
removed from the intelligence business. * * * 
Under the current guidelines, the FBI and the U.S. Secret 
Service cannot perform the most rudimentary surveillance. 
Yet the first question legitimately asked after each attempted 
-assassination is why didn't the FBI and Secret Service un
cover the danger before the attempt was made.2'5 

Also submitting testimony on August 11, 1982, was Mr. Lynn H. 
Herring, Chief of the U.S. Park Police of the U.H: Department of 
the (Interior. Chief Herring described the duties of the Park Police: 

Our primary responsibility is to provide a full range of 
police services in certain areas administered by the National 
Park Service. Moreover, we.have responded to other areas of 
the National Park System for major law enforcement prob
lems. These problems frequently involve some form of rally, 

u Ibid., pi-'91. 
z Ibld., pp. 92-93. 
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demonstratioi,b or action of a specific group. ,In W ashington~ 
D.C., * * * Barks and monuments are an mtegral'part of 
the seat of ~~overnment. W e provid~ police serVICes f<?r 
groups engaged in protests, demonstratIOns and other pubhc 
gatherings on itt daily bas~s. * : *. . . 
Weare withou\~ any hard IntellIgence InformatI<;>ll concernmg 
groups, their leaders and key memb~:rs who are Issued protest 
and demonstra~iion p~:cmits.26 c 

Asked to discuss "the impact of the Levi guidelines on the ability 
of the Park P6lice t<} estimate the pGtential for disruption by a demon
stration or gronp,Chief Herring replied: . 

Well, prior to .~pril ii916-the Levi "guidelines-we would 
obtain more information, ha~d intelligence might be '.a .way 01 
would express it, ~n. the varIOUS groups that we ~!ltIClpatea 
in tho demonstratIOn. Therefore, as stressed earner by my 
colleagues from the Secret Service, that would give us .an 
opportunity to plaJl for the necessary manpower alloclltIon 
to provide for public safety and protection. ' 
Without this information, it is very c,difficult to know what 
to anticipate, so you can only plan accordipg to the informa
tion that you have at 4and~21 

Chief Herring also described two incidents in which the lack of 
intelligence'iand informat~on op planned demonstrations proved dan-
gerous to the public safety. .. " 

When the Shah of Iran was at the White JIouse with"Presi
dent Carter [November 1'971], at that time~ we did not have 
any information concerning the'prob,ability of violence ~Y the 
anti-Shah group. Of course, the subsequent disorder dId, as 
you are well aware, receive widespread news media attention. 
In order for us to pring the group under con~rol, we ha~ to 
utilize tear gas WhICh naturally, attracted natIO:q.al attentIOn. 
One of the things that I mi~ht mentio~ is that ~ue to the. lack 
of this information, and I mIght add WIthout prIor exp~rlenGe 
with this particular group, we could not know the antI-Shah 
group was armed with 2 by 4's, wooden sticks, and c1o~et:~ 
dowels that were used as clubs; and, in some cases; they ac,. 
tually had If2-inch-thick pl~stic shields t1~at were cam~u~ag~d 
as placards and signs. UntIl the actual VIOlence and. CIVIl dIS
order took place, we .were not aware that ~hese ~IgnS were 
actually protective shIelds. * * ~ At one pOInt, WIthout any 
provocatIon whatsoever, the antI-Shah group attacked both 
the police, anyone who was in their .way, in ~act, anq th~ p.ro
Shah ~roup with a very severe nssault, causmg and Infhctmg 
many injuries on the pro-Shah demonstrators as well as many 
of our officers.28 

A second incident in which the Park Police experienced a.need for 
intelligence on the c~pabi1ities a~d inten~ions of an extremIst group 
prior to a demonstratIOn occurred In January 1919. 

~ Ibld., p. 168. 
srf Ibid., pp. 153-54. 
lISIbld., p. 1154. 
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More recently, in January 1979., when th~ Chinese Vice Pre
mier, Teng Hsiao-Ping, visited the United States, there ':Vas 
supposed to be a welco~ing conunit~e f.or the Vice PremIer. 
As it e:Q.ded up, there were people Wlth'ln that group that
from the information that we later received-were at least 
associated with the "Revolutionary Communist Party, called ~ 
the RCP. We did not have, I might add, information prior to 
this event. We were caught ~ompletely by surprise. Mos~ of 
these p'articipants were ~arrYlng wa.ter-so~ked handkerchiefs 
and mIssiles. They carrled clubs wlth railroad flares a/ffixed 
to the ends and bags of marbles th~t they used against our 
horse-mounted officers to hinder the effectiveness of the 

~ horses. The demonstrafors threw rIDbks; bottles, fish hooks, 
fish hook weights, and metal fragments. , c' • 

They had nails made which were soldered together like stars, 
so that regardless of the direction that they were throw:p.~ you 
would be pierced with a pointed nail. We also discovered two !i 
Molotov cockt,ail pipe bombs which did not ignite dUl;ing the I, 

assault-the attack. In thi$ particular incident, we also had 
many officers who were injured.20 

' 

Chief Herring also indicated that the Levi guidelines had' exe~ted 
a harmful effect on the ability of the Park Police to make photographs 
of demonstrations' and individuals taking part in them. ' , ' 

Well, prior to the Levi guidelines, we received, on occasions, 
many photographs of individuals and group~ that had caused 
violence and civil disobedience in other towns or areas 
throughout the United States, even in other countries, in some 
cases. . . 
By having these photographs, of course, as stated earher, It 

, 0 

would indicate the probability. of violence. *, * * we h~ve 
found in the past, that many tImes we have a demonstratIOn 
involving a very peaceful organization that has no record at 
all of any violence or civil disorder. But some of the people 
will infiltrate, by whatever means, covertly or overtly, and 
they will use this peaceful organization as a shield, in order to 
promote civil disorder or violence.3o 

I, 

In a statement submitted to the subcommittee after the hearing' on 
August 11, 1982, Chief Herring reiterated his criticism of the Levi 
guidelines: 

Prior to April, 1976, the Federal Bureau of Investigation 
provided us [the U.S. Park Police] :with inf<;>rmation ab<?ut 
groups, their members and leaders. SInce .A,.pril1976, that, In
formation has been g;reatly reduced. For ~he most part,. we 
only receive informatIOn about groups WhICh present an Im
mediate threat to our officers. For example, the FBI may tell 
us that they have heard that a group is c01X\ing to Washing
ton for a demonstration and. that theyuhJCVe t'1f9r~ation that 
some members of the group have weapons. Yet, bec~use of the 

S!I1Ibf4. 
so Ibid., p. 15'1., o 
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Levi Guidelines, this information cannot be confirmed nor can 
it be regarded as "hard" intelligence as a result of the Levi 
restrictions. 
As a result, we do not have an, effective intelligence capabil-

, ity.31 
In a letter of December 3, 1982, signed by Mr. J. Craig Potier for 

Mr. G. Ray Arnett, Assistant Secretary for Fish, Wildlife, and Parks 
of the 1.!.S. Depa~tment of the I1;terior, Mr. Potter stated, in response 
to questIOns submItted by the chaIrman of the subcommittee: 

The intelligence that we [the U.S. Park Police] currently 
receive from other Agencies and sources, i.e., newspapers, 
magazines, and house organs, is less than adequate because 
tPis information is not fully validated. Prior to the Levi 
Gui~e?nes~ we 'Yere reasonably confident that the Force waS 
receIvmg mtelhgence that had been processed and pro
nounced as reliable.32 

The le~ter also indicated tlie directions in .Which the guidelines should 
be reVIsed : ~. ~ ~, 

We feel that several aspects of the Guidelines could be exam
ined for clarification and possible improvement. For example, 
the requirements necessary to begin an intelligence investiga
tion, the application of the criminal standard, and the time 
limi~plac~d on "full" investigations appear to be areas for 
ponslderation.33 

NEED FOR DOMESTIC IJS'TELLIGENCE BY STATE AND LOCAL AGEJS'cIES 

" In addition to receiving the testimony "of representatives of those 
Fed~ral.1aw: enforcement and ::;ecurity agencies that are affected by the 
Levl gUIdelines;. the subcommlttee also sought the expert testimony of 
local law enforcement personnel involved in law enforcement, security, 
"or demolitions work. 

Op.. Augus~ 12, 1982, the subcommittee received the testimony of De
tec~lve Arlelgh l\fcCr~e, officer-in-charge, Firearms and Explosives 
UnIt, L?s.Angeles PolIce ~epartn:ent. Dete~tive :McCree, in addition 
to I?rovlding the subcommlttee WIth extenSIve materials and expert 
~estlmony on the extent and nature of extremist and violent groups 
I~ the Los Angeles area and elsewhere, also criticized the Levi guide
hnes as well as other laws and regulations that, in his opinion, have 
exerted a harmful effect on law enforcement intelligence collection: 

I have observed a gradual decaying ~rocess in ou~" ability to 
separateothe hoodlums and the terrorlsts from the law abid
ing c<?mmunity. This has been brought about by" the dis
mantling of the in,telligence coCnn~ rnunity, both on a national 
and local level. ,/ 
I am fearful that this well int~nded, but absurd attitude on 
the part of Federal and local policy makers will ultimately 
take a terrible toll in lives. * * 1/:" 

alIbicl., pp. 164-61S. 
D2Ibid., p. 179. 
113 Ibid., p. 180. 
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Like all law enforcement agencies, we in Los Angeles are 
qeing hamstrung by local right to privacy type rules; in 
fact, the Levi Guidelines were used as a ruodel to adopt our 
intelligence gathering rules.34 

Inspector Fred W. Raines, Director of the Investigative Servi~es 
Division of the District of Columbia Metropolitan Police Department, 
submitted similar testimony. Inspector Raines stated that-

Every day ,our police department is faced with situations 
such as demonstrations of one sort or another, assassination 
threats or attempts, bomb threats or bombings, assaults, and 
other miscellaneous crimes. The city has visiting dignitaries 
virtually every single day. * * * The value of intellIgence in 
assuring the protection of life ~nd property in this city is of 
utmost importance, particularly in terms of allowing the de
partment to know where to direct manpower and equipment 
resources. The less information we receive, the less efficient 
we are in carrying 'out our responsibilities. This is particu
larly true in the area of domestic security.3s 

Inspector Raines also expressed dissatisfaction with the current state 
of dom.estic security intelligence provided by the FBI to the Metro
politan., Police: 

We do not keep figures on how much information we obtain 
from the FBI, but I can tell you that we receive less than I 
would like. From conversations that our staff members have 
had at meetings and conventions attended by members of 
other law enforcement agencies, this decreasing inclination to 
share is not directf~l solely toward our department. Like other 
law enforcement ~;gencies, we rely on the Bureau for informa-
tion and feedbac?k.86 

. " 

General Order 304-11 of the :Metropolitan Police Department, issued 
on August 1, 1976, established what is essentially a criminal standard 
for the Investigative Service Division, and, on' September 13, 1979, 
the Department issued "Guidelines for Domestic Security Investi
gations" that are essentially identical to the Levi gu~delines themselves. 

The effect or the Levi guidelines on local and State law enforcement 
intelligence agencies is thus twofold: 

(1) because of the dependence of these agencies on the more 
extensive and sophisticated resources of the FBI, the inability of 
the F.BI to collect, retain, and analyze domestic intelligence re
duces the quality as well as the quantity of intelligen{!e available 
to State and local agencies; and _ 

(2) one result of the adoption of the Levi guidelines by DOJ 
in 1976 has been the adoption of similar or identical guidelines by 
at least some important metropolitan police departments (for ex
ample, those of the District of Columbia, with special responsi
bilities affecting the security of the seat of the national govern
ment and the security of distinguished ~oreign visitors, .. and 

1!4 Ibid., pp. 222-23. 
as Ibid., p. 232. 
30 Ibid. o 
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of Los Angeles, the second largest city in the United States and an 
area in which a number of extremist organizations and individ-
uals have been active). 

.;) SIGNIFICANOE OF THE "BRINKS ROBBERY" FOR DOMESTIO SEOURITY 
,1l 

The subcOlmnittee tqok notice of an incident involving the internal 
, security of the United. States and the effectiveness of FBI domestic 

\ 
security functions growing out of the so-called Brinks ro1;>bery in 
Clarkstown, Rockland County, N.Y., on October 20, 1981. During the 
course of this robbery three individuals were'murdered and $1,-
589,000 was stolen from a Brinks armored car. The trial of the de-
fendants and investigations by Federal, State, and local authoriti6's 
were still in course at the time of the hearings and the writing of this 
report. I 

Tw'6 individuals arreEited in connection with the robbery soon after 
its occurrence were members of an organization k;nown as the May 
19th Communist Organization, which was described by Detective Mc-
Cree to the subcommittee: "This so-called May 19th Communist Orga-
nization was nothing more than a splitoff from the Weatherman to 
start with. It was the east coast split,," 31 Following the FBI Oversight 
hearing before the Subclommittee on Security and Terrorism Qn Feb-
ruary 4t 1982, the FBI submitted information about the May 19th 
Communist Organization in a letter from Director Webster' to the 
chairman dated June 8, 1982: 

May 19th·; [Communist Organization] is the East Coast 
branch and ali off-shoot of the PFOC [Prairie Fire Organiz.;\ 
in~ Committee], which was the surface support group of the 
"0 d'~ WUO [Weath.er Underground OrganizationJ.38 

The May 19th Communist Organization was founded in the mid to 
late 1970's. It published a manifesto entitled "Principles of Unity of 
the May 19th Communist Ortanization," which, from internal evi-
dence, can be dated as having een written or produced between Jan-
uary and July 1979. In lGhis manifesto there appear several passage~ 
that are, supportive of political violence, terrorism, and so-called na':; 
tional liberation movements (that is, terrorist and guerrilla insur-
gencies) in the underdeV'eloped countries and elsewhere. One" typical 
passage, reads: 

Armed stru1~le is the fundamental tool of oppressed people 
to win their Iberation. lVe fully support, both politically and 
materially, the wagjng of llationalliberation war against im-
perialism. Around the world and in the United Stfttes, van-
guard forces will emerge and have done so through the 
building of armeclclandestine movements and the waging of 
people's war. A. c~lJ:t.ral aspect of our sUl?port is the active 

'\{\ defense of all politiealprisoners and prisoners of war cap-
.tured by the imperialist state.39 

31 Ibid., p. 2;15. . " .1' 
38 JJ' BI Over8ight H earing, hell.r'1.l;l,~ ~efore the Sul:lcommittee on Security and Terrorism 

of the Committee on the JudicillJry,United States Senate, 97th Cong., 2d sess., on Oversight 
on the Operations of the Federal Bureau of Investigation, Feb. 4, 1982 (hereinafter cited as 
FBI Over8ight Hearing) ~. 42. . 

IlD This manifesto Is ,eta ned in the tiles of the subcommlttee. 
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D On October 20, 1981, Judith Alice Clark, a former member of the 
WUO, was arrested while fleeing the scene of the Brinks robbery in 
Clarkstown.~Miss Clark, currently on ~tial for her alleged role in that 
robbery, was a member of the May 1'9th Communist Organization. 
On October 27, 1981, Eve S. Rosahn was ·arrested and charged with 
criminal facilitation because a vehicle registered in her name was iden-
tified as having been used in the escape attempt from the scene of 
the Brinks robb~ry. These charges were latx~ d~opped, althou~hMiss 
Ros~),hn at the tlllle of her release from detentIOn expressed ' strong~ 
est greetings of solidarity to the eaptured combatants" of the Brinks 
robbery who were still in detention and awaiting trial. Miss Rosahn ' 
was also a member of the May 19th Communist Organization. On 
November 9, 1982, Sylvia Baraldini was arrested in New York and 
charged with conspiracy to commit armed robbery in company with 
suspects in the Brinks robbery. Miss Baraldini was identified as the 
"national treasurer" of the May 19th Communist Organization.4O 

:' / In his letter of June 8, 1982, Director W ~bster stated: 
Police intel ligence sources advised the FBI that members 
of the PFOC and the May 19th Organiz'ation were inter-
changeable as late as Dec~mber 1978 and, therefore, the New 
York FBI Office recomrilended that the May 19th not be 
opened as a separate Domestic Security investigation at that 
time 'as the Prairie Fire 0rganizing Committee was already 
being investigated. * * '* T.hePrairie Fire Organizing Com-
mittee investigation was closed by the office of origin, San 
Francisco, and the Department of Justice was so advised by 

~\ memorandum dated June 5, 1979. This case, like the one 
WUO, was closed because of a lack of information indicating 
group was involved in criminal activity therefore its con-
tinuation could not be justified.41 

({ 
.£\.2 Director Webster admitted during questioning by Senator East in 
the FBI'Oversight hearing on)february 4, 1982, the May 19th Com-

oJ rnunist d'rganiz8,tion was not t'4e subject of a domestic security inves-
tigation at the time of the Blid..ks robbery of October 20, 1981, or at 
any time previously, although a limited level domestic security inves-
tigation of the organization was opened on October 29,1981 (that is, 
9 days after the Brinks r~bery) . c 

The significance of these facts is that an openly extremist organiza-
tion, with ties to and overlapping membership with known terrorist 
groups, could not be investigated under the Levi guidelines because 
of the criminal standard of the guidelines. The FBI was a ware of 
th~_~!istence and nature of the May 19th Gommun'ist Organization 
blltdid not seek an investigation of it because of its near identity with 
the PFOC. The investigation of the PFOC was closed because of the 

, (0 See Edward Hudson "A Charge Against Defendant in Brink's Holdup Dropped," New 
~ ~ York Time8, Jan. 29, 198~ p. Blf, M. A. Farber, "Behind the Brink's Case: Return of the 

;1 Radical Left," New York ime8, eb. 16, 1982, PI>. B1-B4; Selwyn Raab, "Woman Accused 
.1 of Planning Crimes with Brink's Suspects;" New York Time8, Nov. 10,1982, p. BG. On Sep-
rf tember 3, 1983, Baraldini ,vas convicted of charges of racketeering and conspiracy. On Sep-
" 

tember 14, 1983, Clark and two ·other defendants were convicted of three charges of second-
H degree murder and four charges of first-degree armed robbery arising from the Brinks case. il 
lJ On October 6, 1983, ·Clark and the two other convicts received sentences of 75 years to life 
~ imprisonment. , 

41 FBI Oversight Hearing, pp. 41-42 . 
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crim~nal stan~ar~ in June 1979~ at which time the May 19th Con~\ 
mU~Ist OrgamzatlOn had already become an independent organizatio~\ 
and had published or was about to publish its manifesto advocating! 
the suPP?rt and perpetratioll of political violence. If the May 19t~, 
COr:u:lunISt Organization was judged to be nearly identical in cow) 
pOSItIOn to the PFOC, and if a domestic security investigation of tJ1e 
PFOC could not continue because of the absence of indicated invm'Ve~ 
D?-ent in criminal activities, then the May 19th Communist Organiza
tIon could not have been investigated for the same reason. The crimi
nal standard C?f the .Lev! guidelines therefore was responsible for the 
absence of an InvestIgatIOll of the May 19th Communist Organization 
(some members of :which were later allegedly involved in armed rob
bery or murder or In the support of these crimes) prior to the actual 
occu,rrence of,the Brinks robbery. 

G1v:en the fact, ~s reported by' former Special Agent Marquez, that 
F~I<::l?formants m the ~O m 1977 (emplaced prior to the Levi 
gUldelmes) were responsIble for the prevention of the bombing of 
~enator Briggs's office, it can be concluded that similar investiga
tIOn of the,f May 19th Communist Organization prior to the Brinks 
robbery could have, prevented that crime and the deaths of three 
~n9ceIl:t persons during its course and aftermath. Awareness of the 
IdeologICal advocacy of and support for political violence 'in the pro
paganda of the group, indications of its contacts with former or cur
rent cOllviots with violent backgrounds, knowledge of its membership 
or le~dership (all of which could be learned largely through overt and 
pubh~ sources~?J,:~.a.w}1:J:e~ess of possible weapons training and accu
Inul~tIOn, i?~ammg of safehouses, and p~anning ~f violent activities 
(whICh ;may~~ learned through clandestIne surveIllance) could have,) 
alerte~ m:restIgators to the true nature of the ,May 19th Communist 
OrganIzatIOn and to the imminence of criminal' and violent activities. 
In tp.e absence of such investigative tec~niques, it is virtually im
possIble for law e~forcement authorities 'to learn of such activities 
or to prevent tpem. 'n 

It,p.a:y also be n?ted that evel}- under the limited investigation that 
was ~ltIated, new.mf()~ants could not be emplaced or.recruit~d, the 
surveillance of mail coulu"not be used:~ and the. elect;ronm surveIllance 
of telephone communications' was .prohibited. As of Jtihe 8, 1982 (8 
months after the Brinks robbery), only a limited investigation had 
been auth?r~z~d by the~BI. A:-s o! August 20, 1982, however, the 
FBI had IrutIated a full InvestIgatIOn of the May 19th Communist 
Organizaton. ' ," ~ 

CRITICISMS BY DIREOTOR WEBSTER '" 

. Dir~cto~ W e~ster also discussed the. provisions of the Levi guide
l~nes In Ius t~stImony. ~n June 24. A!tho~gh he e:x:p~essed som~ criti
CIsms of specific prOVlSIOns of the ~Uldehnes, he appeared to dIsagree 
with the critical assessments of other Federal and local law enforce
ment officers: 

It is d~cult to meas,ure the effect of these guidelines on our 
operatIOns, but we believe they have served us reasonably 
well. They provided a statement of policy for the Bureau at 

~) 
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a time when our authority in these matters w~s the~ubject of 
critical debate in Oongress and elsewhere."."And there have 
been no successful suits .against an FBI agent· for activities 
arising out of domestic security investigations;:that occurred 
after the guidelines were adopted.42 . 

Director Webster did express a desire that the Levi guidelines be re
vised, at least in some particulars. The spe~~c.~evisionsthat h~ recom
mended included the removal of the prohIbItIOn of the establishment 
of informants in limited and preliminary investigations and the exten
sion of the time limits for domestic security investigations. With regard 
to the criminal standard, Director Webster was less critical: 

I believe that our domestic security investigations today are 
best understood if they are viewed as another form of crim
inal intelligence. They entail not only determinin~ w~~ com
mitted specific criminal acts, but also how those mdIVlduals 
relate to others similarly motivated, how they are financed 
and supported logisti~ally, and who .th~ir leadership is. ~n 
this respect, the terrorIst groups functIOnmg today are no dlf-

. ferent from other criminal enterprises, except that their mo
tivation may be political rather than financial. They should 
be pursued as organized criminal enterpl~5 and .the FBI 
should undertake to gather both criminal intelligence and evi
dence for prosecution. This would allow us to cross organiza
tionallines in our investigation without regard to what par
ticular group or element of the group might call itself.43 

The statement of Director Webster appears to reflect a desire on 
his part to retain the character of domestic security investigations as 
essentially crimina~ inyest~ga,tions-as esta,blis!}ed ~y the. crim~al , 

. standard of the LeVI gUldelmes-'i'ather than·as mtelllgence mvestIga
tions. As several of the witnesses from the other law enforcel!;lent agen - . 
cies, both Federal and State, pointed out, however, it is difficult for do
mestic security investigations, as criminal jp.vestigations, to anticipate 
criminal or imminent criminal conduct, smce such conduct must be 
known or reasonably suspected prior to the initiation of the inv~ti
gations. Furthermore, Director Webster appeared to .. be evaluatIng 

..... 'c, domestic security investigations principally in terms of their value for 
.. the pros~cu~ion of cr~a~ element~, ~ot in terms of their v~lu.e for 
. "the predictIOn or antICIpatIOn of cI'Imlnal conduct or of theIr 1Il,tel

/) ligence value.' 
ORITICISMS BY :FORl\IER AGENTS 

,.~, 

Former agents of the FBI who testified before the subcommittee 
expressed consi~er~bly m!?re critical a~titu~es toward the ~vi ~ide
lines and the crlIDillal standard contaIned In them than dId DIrector 
.Webster. On June 25, the subcommittee received the testimony of 
three well-known and widely respected former agents who had been 
professionally involved throughout their careers with domestic in~el- " 
ligence and security matters. These were W. Mark Felt, former ~ctmg 
Associate Director of the FBI; Edward S. Miller, former ASSIstant 
Director of the FBI for Intelligence; and Joseph A. Sizoo, a former 

42 H earlngs. pp. 8-9. 
£3 Ibid., p. 11. 
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Deputy Assistant Director to four different Assistant :J)irectors of the 
FBI Intelligence Division .and a career Special Ag~nt of the FBI for 
37 years. Mr. Felt and Mr. Miller attracted natiohwide attention in 
19'78 and subsequent years due to their indictment and later convic
tion on November 6, 1980, for conspiring to violate the constitutional 
rights of eight American citizens, described as "relatives and acquain
tances" of fugitive members of the terrorist Weather Underground 
Organization by unlawfully authorizing warrantless surreptitious en
tries into the residences of the eight persons in 1972 and 19'73. The,pur- 0 

. pose of the surreptitious entries was to obtain information that m.ight 
lead to the location and apprehension of the terrorists, wh? had 
claimed respo~sibility for a series of bombings that resulted m. the~ 
death of a polIceman. On December 15,1980, Mr. Felt and Mr. Miller' 
were sentenced to pay fines of $5,000 and $3,500, respectively. The con
troversial verdict and sentence were rever$ed by President Reagan on 
April 15, 1981, when he issued a full executive pardon for both Mr. 
Felt and Mr. Miller.43a 

]..ir. Felt, in his opening statement, referred to "the cumbersome 
restrictioliS of the Attorney General's guidelines, which attempt to 
regulate security investigations with standards which apply to the 
criminal area." He continued: 

This is like comparing watermelons and cucumbers. It is be
cause of these restrictions that the FBI cannot now investi
gate violence-prone groups such as the National Socialist 
Party of .America, WIth which John W. Hinckley, Jr., was 
associated for a time-the Progressive Labor Party, an 
avowed .OoInmunist group which direyts its younger members 
to enlist in the U.S. Army to learn military tactics for use" 
when the time comes for the' overthrow of our Government 
by force and violence-the Ku Klux Klan, a violence-oriented' 
group on the far right-the Weather Underground Organ~za
tion, also an avowed COlnmunist group which was responSIble 
for scores of bombings and many deaths, including the recent 
murders of three fine men and the serious wounding of two 
others during the attempted Brink's robbery in Nyack, N.Y., 
October 20, 1981-to Inention but a few of such groups.4~ 

Like Director Webster (and several other witnesses), Mr. Felt em
phasized that he favored "guidelines for FBI investigative jurisdic
tUm in the domestic security area" and that while in the FB~ he had 
assisted in the preparation of a draft charter, to be enacted Into law 
by Congress, under which adequate guidelines for domestic security 
investig:ations could be formulated. The charter and pf,oposed Execu
tive order were not enacted or issued, however, and Mr. Felt stated 
that the Levi guidelines issued in 1976 . 

had little resemblance to the original proposals submitted by 
the FBI and were drawn ,up by persons who obviously had 
no ,knOWledge of the problems involved. As a result, the guide
lines are far too restrictive.41i 

43n On November 15. 1983. the convictions of :Messrs. Felt and Miller were vacated by 
the U.S. Court of Appeals for the District of Columbia .. 

44 Ibill., p. 76. . 
" Thld. 
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In discussing the criminal standard specifically, Mr. Felt explained: 
In a criminal investigation, your basic purpose or your target 
is prosecution. You have to be sure that during the investiga
tion, any evidence which is collected, anything which might 
possibly be used to lead toward evidf1.nce is obtained through 
standards which are-which will stand up in a criminal 
court; whereas, in the intelligence field, both domestic and 
foreign, your target is not necessarily-in fact,,it is probably 
not criminal prosecution, so the same standards do not 
apply.46 

Mr. Miller concurred with that statement and added: 
Intelligence investigations are not necessarily directed for 
the purpose of prosecution. If, indeed, prosequti ve material is 
developed during an intelligence investigation, then you pros
ecute or you consider prosecution.~7 

. Mr. Sizoo, who, at the t:ime of his testimony, was president of the 
Society o£Former Special Agents of the FBI, was also critical of the 
criminal standard. After an extensive review of recent cases involving 
domestic terrorism and their investigation 'by the FBI and other au
thorities, Mr. Sizoo concluded: 

Thus, I am led to the conviction that the present guidelines 
are too restrictive and some adj ustments should be made. The 
application ofacrimimtl standard to all domestic security 
situations, and that is almost what it amounts to, does not 
provide suffi.~ient latitude. I do not think -the FBI should be 
asked to operate without guidelines, however,as it was re
quired to do some years ago. :{{.easonable legislative guidelines 
or a charter should be established by the Oongress, guidelines 
which should not be subject to change by every, new adminis
tration,guidelines which will provide desirable guidance to 
the investigative agency, and protect the welfare of.the Na
tion and the rights of all its citizens.48 

INVEsrih~TIQN' OF .ADYOCACY 

One aspect of the Levi guidelines and their impact on domestic secu
rity investigations that was 6'f particular interest to the subcommittee 
involved the degree to which the advocacy of violence or of criminal 
or rev. olution~ry ~ctivity ;may be investtgatedunder the criminal st~n.d
ard of the guldelmes. It IS generally well known, and was emphaSIzed 
by several witnesses before the. subcommittee, that terrorist and ter
rorist support groups frequently publicize their advocacy, support, 
and practice of political violence in an effort to legitimize their activi
ties and distinguish them from common crime. An example of such 
rhetorical advocacy is afforded by the manifesto of the May 19th 
Oommunist Organization quoted above, and Detective McOree and 
the Investigative Services Division of the Metropolitan Police De-

46 Ibid" p. 85. 
'7 Ibid. 

<= 48 Ibid., p. 89. 
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partment provided the subcommittee with many other examples some 
of which are printed as exhibits. ' " 

Virtually all of the witnesses who had experience in counterterrorist 
~nd domestic security intelligence work emphasized that the availabil- . 
Ity ?f such mat~rials to in~estigators is of considerable value. By col~ 
lectlllg, evaluatlllg, analyzmg, and collating such documents investi
gato!s can .learn or can estip1~te ~he nat!lre of ~he gr:oup, its i~tercon
ne~tIOns, WIth othe.r groups, Its IdeologICal orIentatIOns, its member
ShIP or adherents, ItS objectiv-es, tactics, and internal structure and its 
possible connections to foreign powers. Intelligence of this kind can be 
of immense value in anticipating the targets of terrorist attacks, the 
o?currence of their attacks, and their capability for certain kinds of 
VIOlence, as well~s in establishi!lg liI?-es ~f investigation by which the 
perp~t~'ators of vIOl~nce. can. be IdentIfie<1"3tnd apprehended. 
. OrItICs of the LeVI g~Ide~llles have frequently argued that the crim
Inal stand~rd. o~ the guIdelines ~oes no~ permit the FB~ to investigate 
groups or llldlvIduals on the baSIS of theIr advocacy of VIOlence or crim
inal or revolutionary activity alone. Since the criminal standard does 
not per.mit the init.lation of a preliminary investigation except "on 
the baSIS of aliegatIOns or other information that an individual or a 
group may be engaged in activities which involve or will involve the 
use of force or violence and which involve or will involve the violation 
of federal law," and since advocacy of criminal, violent or revolu
tionary activity is not generally illegal, it would appear th~t advocacy 
a,lone IS excluded ,as a .bas~s for initiatling a domestic security investiga-
tIOn by the LeVI gUIdehnes. .. 

This conclusion was reinforced by a statement by Mr. Paul NuO'ent 
of the Terrori~m Section of the FBI~ testifying on June 21, 1979" before 
the SubcommIttee on Oversight of, the Permanent Select Committee 
o~ Intelligence of t!le House of Representatives. 90ngressman O. W. 
BIll ~oung of FlorId.a, a member of the subcommIttee, asked Mr. Nu
gent If the ProgreSSIve Labor Party (PLP), a Maoist Oommunist 
group that advocates the violent overthrow of the U.S. Government 
and th~ infi~tratjon and subversion of the U.S. Armed. Forces, was 
under lllvestIgatIOn by t~e FBI. Mr. Nugent replied: ' 

Ab~olutely not. * * * due to the nature of the investigations 
WhICh ~re conducted under the Domestic Security criteria 
today, If you have seen the guidelines, it is very specific in 
that advocacy or rhetoric is not the criteria on which we can 
base a domestic security investigation. There has to be that 
one step further, involvement in force and violence and viola
tion of Federal law, or at least a conspiracy to violate some 

"" Federal law with force and violence on which we can base 
basica~ly a criminal type a;ppr9ach to an investigation, not a 
searchlllg for programs which groups may advocate in the 
press or in speechmalringand so forth.49 

" On the 'basiso~ Mr. Nugent's. (and.the. FBI's) interpretation, it 
would not be possI~le to open all InV'~stIgatlOn on the ground that the 

40 Pre-Employment Security Procedures ot the Intelligence AgenCies, hearings before the 
Subcommittee on Oversight ot the Permanent Select Committee on Intelligence HO,use of 
Representatives, 96th Cong., 1st sess., May 16, 17,24, and June 21, 1979, pp. 207~O . 
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subject had advocated the use of force or violence or other violent or 
illegal activities, and the collection and analysis of the publications of 
extremist groups-newspapers, manifestoes, periodicals, pamphlets, 
and leaflets, et cetera-would not be permitted. Thus, the FBI, under 
this interpretation of the guidelines, would not be allowed to read, 
analyze, or retain the publication of the PLP, P'l'og'l'essive Lab01', in 
which the infiltration and subversion of the Armed Forces is advocated, 
nor'would the FBI be able to collect, read, or retain the "Principles of 
Uni~y of the May 19th Oommuni.st Organiz~ti.on': or other ,Publicly" 
a.vailable documents such as are prmted as exhIbIts m the hearmgs. 

Director Webster in his statement before the subcommittee on 
June 24 questioned whether the guidelines do in fact forbid the Bu~ 
reau to read and retain publicly 'available documents. He stated that 
"There is no prohibition against the practice in the guidelines." 

The problem stems largely from the Privacy Act which pro~ 
h,ibits agencies from m~intaining re~o~ds. on how ~ne ex~r
Clses first amendment rIghts unless It .IS m connectIOn WIth ,::, 
an authorized law enforcement actiVIty. Thus, we cannot 
c01i~t that information unless the group is under active 
investigation. 50 (, 

Mary La wto~, Oounsel for Intelligence ~olic;V ~ the Department, of 
Justice and one of the authors of the LeVI gUldelmes, concurred wIth 
Director Webster in this assessment of the Privacy Act: 

However, the one thing that none (lithe guidelines can do is ' 
change the stat~tory l~itation~. The Privacy Ac~ n9t only 
prohi,bits C?HectIOn of mforma~IOn about, how an mdivrdual " 
exerCIses hIS first amendment rIghts outsIde of law enfor:ce- , 

i! ment investigations; it prohibits an agency from collectIng 
II any information not authorized by statute or executive order 
II as part of its mission, when that information poncerns indi-
i\ viduals. Those constr3,ints do not change when we change the 
\1 guidelines. 51 
1\ Dire~to!-' Webster also.tes~ifie~ that Mr. Nugent's interp,ret.ation oithe 
!\ restrIctIOns of the gUIdelmes was, no longer current wIthm the FBI, 
II and he suggested that, while a ~hetoric.t~3;t occasi?nally.orl?osely ad-

1\

' vocated ~olence :vas not S~C1ent ,to ,mltIate an InvestIgatIOn, advo
, cacy of VIolence IS substantIally dIfferent: 
llAn advocacy of kinds of conduct that carry to fruition; do in 

c \\ fact violate the guidelines-form the basis toda:y :ror a,lo~k at 
1\ the operation. It does not mean that we are gomg to ~urn to 
Ii wire~aps, mail covers, penetrations and so on, but It does 
'l' reqUIre a good look. 52; 
\ In .. written response of Aug, uS,t 30, 1982, to q, ue, stions submitte~ by 
l~he chairman on June 14, 1982, the FBI in response to the questIon, 
1!~Can the ~B~ ~'ead, clip o,r resea~c~ pu~licly availa?le. docul!lents?f a 
kroup or mdIVIdual prIOr to the mItlatlOn of a prelImmary IuvestIga
~iion ~" stated: 
ii 

:1 50 H earinu..8J.. p. 12. 
61 Ibid., P{ :.::9. 
52 Ibia., p. 27. 
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The FBI may read, clip and research publicly availaJi: docu~ 
ments concerning a group or individual prior to a prelimi
nary inquiry. However, the Privacy Act prohibits the Bureau 
from indexing such'information in a manner that permits re
trieval by name of the individual unless it is in connection 
with an authorized law enforcement activity.53 

In response to a question concerning the amount of analytical re-
sources devote'CI. to such a research by the FBI, the Bureau stated: 

We do not devote research and analytical resourc~ to clipping 
and reading activities. During our ongoing dom.estic security 
investigations, those FBI personnel responsible for these in
vestigations clip and read pertinent information which comes 
to their attention. 54 

Yet, in response to the question, "How many domestic security in
vestigations under the gtlj~delines have been opened in the last 5 years 
on the basis oiadvocacy a]tone~" the Bureau stated: 

,; The review sho~ed ten cases which were opened based on the 
arlyocacy of violence alone. These cases were incor!'ectly 
op~~ed usually in the early stages of the implementation of 
the, Guidelines 0, r by field offices not familiar with domestic se
cu~ity. They were ordered closed by FBI Headquarters.55 

In o~! er words, even though' advocacy of violence may be grounds 
in prinlbiple :for opening a domestic security investigation" in prac
tice thellre a, re no such investigations. Tho, se investigations that were 
initiate~l on grounds of advocacy alone were closed by FBIHQ, and 
the Bu~leau does not devote any of its organiz, ational resources to the 
readin~\land clipping of publicly available documents of groups that 
advog~t1- violence or criminal conduct. 

i_~ ~ I 
\1\ EXCEPl'IONS TO THE PRIVAOY ACT 

, ". Despi~ e the interpretation of the· Privacy Act by Director Webster 
and MisEII Lawton, there remain grounds for believing that this statute 

. does no~, in fact forbid the investigation of advocacy of violence or 
of crimrhal activities. The Privacy Act (5 U.S.C. 552a) , enacted by" 
Congress on December 31, 1974, states in section (e) 7 : 

Each [federal] agency that maintains a system of records 
shall * * * maintain no record describing how any individ
ual exercises rights guaranteed by the First Amendment un
less expressly authorized by statute, or W the individual 
ab,out w, 1,0 m the record, is maintain, ed" or u~less pertinent tq 
and within the scope of an authorized law enforcement 
activity. * * * 

S~nator lpast s\lgg~ste~ .that the language of ~he . Privacy Act per· 
, tams speC1fic~lly\~to IndtvIduals and not to orgamzatIO!lS (for exam?le, 
the ProgressIve ~,~abor J>arty a~fdQthe May 19th CommunIst OrganIza-

63 Ibid., p. 69. 
114 Ibid. 
IiIIIbfd. 
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tion) , so that the ~atute presents no bar to reading and collecting the 
organizational literature of extremist groups. 

Furthermore, although the Privacy Act forbids the maintaining of 
records on the exercise of first amendment tights by individuals except 
as part of an authorized law enforcement activity, it does not establish 
any standard for the threshold at which 'such an a~tivity may be 
initiated. The term "law enforcement activity" is not defined in the 
Privacy Act, and it may be presumed that, if an authorized domestic 
security investigation is an authorized. law enforcement activity Jillder 
the terms of the Act, then the lowering of the threshold at which a 
domestic s~,curity investigation may be initiated would not be restricted 
by the Privacy Act. " 

The Privacy A~t allows for the collection of information resulting 
from an individual's exercise of first. amendment rights wh.eIi "ex
pressly authorized by statute." Executive orders have the force of 
statute law,and Miss Lawton in her t~stimony before the subcommit
tee expressly menti9ned Executive orders as well as statutes as con
stituting exceptions to the restrictions of the Privacy Act. Executive 
Order 12333, "United States Intelligence Activities," issued by Presi
dent Reagan on December 4, 1981, provides a recent and specific au
thorization for the collection of information on individuals. Part 2.3 of 
E.O. 12333 reads: 

Agencies within.the Intelligence Community are authorized 
to collect, retain or disseminate information concerning 
United States persons only in' accordance with procedures 
established by the head of the agency concerned and approved 
by the Attorney General, consistent with the authorities pro
vided by Part 1 of this Order. Those proceduz:es shall permit 
collection, retention and dissemination of the following types 
of information: . " 

(a) Information that is publicly available or collected with 
the consent of the person concerned. * * * ., 

The term "Intelligence Community" and "Agencies within the In
telligence Community" as defined within E.O. 12333 include "The in
telligence elements of the * * * Federal Bureau of Investigation 
(FBI). * * * (Part 3.4.f.6.) It may be noted also that Executive Or
der 10450 (as well as other Executive orders) governing the Federal 
Employees Security Program authorize the FBI to collect information 
concerning the loyalty and security of individuals. Such information 
would include records of the advocacy of violence or of criminal or 

. revolutionary conduct. . 
In addition to these legal exceptions to the Privacy Act, it is relevant 

to note that both the Secret Service and 'the U.S. Park Police adhere 
to different interpretations of the act. Director Simpson of the Secret 
Service testified on August 11 : ' 0 

We also recognize, of course, that the restrictions imposed by . 
the Privacy Act play a role in determining the nature of 
domestic intelligence collection efforts. While this is true, it 
is also true that the present guidelines, as written and inter
preted, impose restrictions 'beyond those contemplated by the 
Privacy Act. It is our view that so long as there is a demon-
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st~~~l~ Ibd ~or the collection of such information no such 
ar.I CIa a~rlers should exist. The Privacy Act do~s not re
qilre the eXIStence q;f 'a criminal case to justify the creation 
~ho~Idc~hd by ~cli!V enfo

F
, rcement agency. Neither, in our view 

. e. gt~I .e Ines. urther, of course, the Privacy Act 
:~Pe!Ipeasntdo tIhndIVll~u!l'tls? .not groups. Good cause does not exist 

A ese nnl atlOns.56 

Ohief .Herring of the Park Police stated in response to uestionin b 
~1i .chlect c~>Ufsel of the sub~ommittee, Mr. Joel S. Lisker; that the lark 
m~n~: of ~~u~;' a~d ad'outill~ m:tter'hcollect publicly available docu
for criminal activities: emons ra ors t at are not under investigation 

Mr. LISKER =I< =I: * D ' d th l' tributed b thO ~ you rea e Iterature that is dis-y ese groups ~, 
b M~ HERRING. Yes, we do. In fact, one of our practices has 

een or ye~rs, and op.e of the thin~ that our intelli ence of
ficer does,}s to _ collect any handoIlls and literatur~ that is 
passed out at any. of these demonstrations. We want to know 
our adve~sary an~ who might have the propensity for an ., 
ih~h of dbil\en~l' SOb' ~lherefore, we do read all the literatur! . 

\' an ~,1e p 1 osophy, anything that they ~nllght ut 
ou~ as to theIr mo~ of operations, such as their SOP as lar 

ta~ °lw tto ,conduct a demonstration and the entire organiza
l.ona s ructure. 

d Mr. LrsKER. ~ o~d it surprise you to know that the FBI 
oes not !ead thIS I!1formation, does not collect it and fur

th~r> I tklnk, ha~ saId t!Iat there is not, in their view at least 
no muc value ill lookmg at this ~ind of information? ' 

bMl rt' lliRRING. I would be surprIsed,' yes. I would not he 
a e 0 comment on that specific, issue. 57 • 

. T~e ~oncl~sioll must .be, therefore, that there are ounds for 'ues-

W~~~rt~~d~~~rr:!~o~ °b:1::r ~~d:~il.A.ct e;prrssed by Dir~ctor 
~he Privacy Act than the FBI and the D agenCIes, no less bound ~y 
~ter¥;ret:~ion and do in fact collect the lite~ftu~~ ~o:r~~~r~o\o !~~~ 
mves Iga IOn as .part of a law enforcement activity. I d d th 1 
f~~~~~!:he !r:lvtalf Act allows ~or that activity by F~de:r~lla~ :~: 
:~rce ~! st~~te 11a;, I~ll~: ;!re~h~~oift~t~:eb;t!~~ho~~~~~i:i~~ ~~ 

rma IOn concernmg the advocacy of violence and f " 1 conduct.' 0 cr:nnma 
CONOLUSION 

r Virtually all the witnesses emphasized that domestic security guide-
;:~ed~~:seb~s~~chn~~e~B~I(e. oauk~e\ines sderlve to estab~ish regular 
locate the ro c, ~n a e an ocal agencIes) can al
investigati~nsPT~:t.?unts ~d J~~ of resource~ to domestic security 
vestigating p~tentiii ;'b-Vl t e s anbards. by WhICh the value of in .. 

u Jec scan e estnnated. Furthermore, guide-
=: Ibid., 00. 131-38. 

,Ibid., p. 160. " 
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lines provide a ,form of ,authorization fromDOJ un~er which the FBI .0 

is permitted to pursue certain kind$ of investigation and to make use . 
of certain kinds of investigative techniques. Without guidelines, FBI 
field offices and agents would be reluctant to make use of the full 
range of their authority and resources to conduct domestic security 
investigations. After the exposures, investigations, prosecutions, liti
gation, reforms, and security leaks of the post-VIetnam and post
Watergate periods, and particularly after the indictment, trial, and 
conviction of Edward S. Miller and W. Mark Felt, many FBI agents 
might reasonably exhibit reluctance to 'pursue domestic security in
vestigations, even when there is a clear need for them. Director Web
ster expressed this feeling well in the FBI Oversight hearing held 

"by the subcommittee on February 4, 1982 : 
My problem today is not unleashing the FBI, my problem is 
convincing those in the FBI that they can work up to the 
level of our authority. Too many people have been sued, too 
many people have been harassed and their families and life 
saviugs tied up in litigation and the threat of prosecution. So 
that we and others like us run the risk that we will not do our 
full duty in order to protect our individual selves. 
So, we need clear-cut parameters of what we can do. Now, if 
those parameters cut off too soon or make it difficult to do our 
job, then we ought to change those guidelines. But we do need 
the guidelines. 58 ~ 

Virtually all the witnesses also emphasized the need for serious and 
extensive reforms of the Levi guidelines as currently written. Director 
Webster, as well as other witnesses from the Federal and local law 
enforcement communities, emphasized the need to extend the time 
limits alloweq. for investigations andDto remove or reduce the restric
tions on the recruitment and emplacement of informants in the lower 
levels of investigation. Yet by far the most frequently voiced criticism 
'of the Levi guidelines was that the criminal standard is an inappro
priate intrusion of a l'aw enforcement concept in what is properly 
and primarily all intelligence activity. 

DOMESTIO SEOURI.'rX INVESTIGATIONS : LAW ENFORCEMENT VERSUS 
INTELLIGENCIll 

The conception of domestic security investigations as primarily in
telligence activities rather than law enforcement activities is by no 
means new. It is safe to say that this conception has pertained through
out most of the history of domestic security investigations in the 
United States and that it remains the predominant conception in most 
democratic countries today. Indeed, the assimilation of domestic se
curity investigations to law enforcement functions alone is itself a 
novelty. " 

It is important to understand the implications of the concept of 
domestic security investigations as intelligence, since this concept lea~s 
to an evaluation of their purpose and results that differs from theIr' 
evaluation as law enforcement activities alone. In the report of the 

s FBI OfJerBlght Hearing, p. 19. 

c::::\ 

r 
~, 

t 
! 

t 

\' 

\) 

r 
1 

I 

\ 
------~-

l~~ -'-

_~ ____ ~ __ ~ ______ ~---------- -- J' 

~ 

f 
(,/ 

I 
I 

31 

General Accounting Office on "FBI Domestic Intelligence0 Opera
tions-Their Purpose and Scope: Issues To Be Resolved" of Febru
ary 24, 197',6, for example, the domestic intelligence program qf the " 
FBI was evaluated in part in terms of the number of prosecutions, 
convictions, and. referrals for prosecution that resulted. By this stand
ard, it was found that only a small percentage of domestic security 
investigations had resulted in prosecutorial action, and the Report 
concluded that 

Other than effectively identifying and gathering information 
on groups and individuals a:fIiliated with groups that espouse 
and carry out subversive and extremist activities, the FBI's 
domestic intelligence <?}J)3rations do not appear to have had 

" much impact.59 ~ c ;':, 

The assumption of the study was that the primary purpose of dollies
tic intelligence was to "prosecute and convict subjects for violating 
appropriate statutes." 60 . 

Yet, given the principal sources of authorization for domestic secu
rity investigations cited by the GAO and by the FBI itself (28 U.S.C. 
533, Executiye Order 10450, Presidential directives, and other statutes 
and Executive orders), there is, insufficient basis for ascribing to do
mestic security investigations the sole or principal purpose of law 
enforcement. Rather, these sources of authority and the history of 

o domestic security investigations in the United States make clear that 
law enforcement has been at most only one purpose of domesti.c in
telligence and that the intelligence function was, until comparatively 
recently, its principal purpose. 

Moreover, the concept of domestic security investigations as in
telligence activities was emphasized by the late J. Edgar Hoover, wJ;l.O, 
as Director of the FBI, was primarily" responsible for the evolution 
of FBI domestic intelligence. Shortly before his death in May 1~7'2, 
Director Hoover, in a memorandum of February 25,197'2, to Actlng 
Attorney Ge~~l;ral Richard Kleindienst, specifically articulated the 
intelligence roTe~of dome,stic security investi~ations. As the Final Re
port of the Semite Select Committee. to StUdY Governmental Opera
tions with Respect to Intelligence Activities (the Church committee) 
noted in regard to Director Hoover's memorandum: 

The Bureau investigated "any individual" who "is affiliated 
with or adheres to the principles of" an organization "which 
has as an objective" ·t,he violent overthrow of the government 
or ~yther criminal activity detrimental to the National de
fense." The Bureau also made, clear that the purpose of these 
investigations was not justOto "obtain evidence for prosecu-
tion," but also .' -

"* * * to obtain intelligence data in order tp have day-to-
o day appraisal of strength, dangerousness, and activities of 
the organization; and to keep the Department of Justice and 
. other affected Government agencies advised." 
These investigations were partly based on criminal statutes, 

!iO GAO Report, p. 14i~ 
eo Ibid., p. 138. 
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although the Bureau admitted tha'l;I "subversive activity * * * 
often d()es not clearly involve a specific section of a specific 
statute." ,61 

Domestic inteUjgence, as all the witnesses t-estified and as courts 
have acknowledged, is a valuable and necessary part of law enforce
ment.1ntelligence can significantly assist in the anticipation and pre
vention of- violence or the violation of the law (the proactive'l func
tion) as well as in the investigation of past violations of the law and 

)\ the apprehension of the violators (the retroactive function). Yet, in 
addition to the proactive and retroactive functions, domestic intelli
gence also provides a means by whi~h concerted efforts to weaken or 
undermine a govE?:r;pment or a society m~~~detected and evaluated. 
It is precisely efforts of this nature, whicnConstitute the phenomenon 
of subversion, of which Director Hoover was thinking in his memo
randum to Attorney General JGeindienst. 

THE NATURE OF SUBVERSION 
(l 

The phenomenon of subversion has traditionally been associated 
with the attempts of hostile foreign powers or their agents to wage 
covert warfare on targeted countries or organizatIons. Prior to the is
suanc~ of the Levi ~de~esz domestic inte!lig~nce as conducteJ,l by the 
¥BI mcluded the Inve§:tIgatlOn of purely IndIgenous subverSIon (for 
(:ixample, by "hate groups" and extremists of a variety of kinds) as 
well as of subversive groups and individuals havin~ cOlmections with 
foreign powers "(for example, the German AmerIcan Bund of the 
1930's and the Communist Party U.S.A.). Follo:wing the adoption of 
the Levi guidelines, foreign connected. subversion has been investi
gated under thel,Foreign Counter-Intelligence (FCI) program of the 
FBI Intelligenc(~ Division. In recent years, foreign connected or spon
sored subversion has generally been called "covert action" or (in the 
case of the Soviet Union) ('active measures." " . '., 

Implicit in the concept of subversion as Director Hoover discussed 
it and as it has traditionally been understood is the idea that certain 
kinds of activities, although legal and non-violent in themselves, may 
present a threat to the basic Qrder and institutjons of a free) society. 
As Philip Selznick noted: 

Subversion refers not only to a revolutionaryoprogram, but 
also to the manipulation of social instItutions for alien ends, 

o this manipulation being conducted' covertly in the name of 
the institution's own values. It" is this type of subversion 
which is meant when fear is expressed of the effect of com
munism in the schools, in the labor movement, and in liberal 
organizations. Such activities, and ultimate overthrow of the 
government: are of course related, but concern for the integ
rity oi the institutions themselves 'leads us to seek modes of 
self-defense long before any clear and present danger to 
established authority is demonstrable.52 

Ill. Supplementary Detailed Staff Reports on Intelligence Activities and the Rights 0/ 
Americans, Final Report of the Select Oommittee to Studl1 Governmental Operations with 
.Respect to Intelligence Activitie8, U.S. Senate, book n!, Apr. 23. 1976. p. 549. 

82 PhUip Selznick, The Organizational Weapon: A Study 0/ Bolshevik Strategy and 
Taotios (Glencoe, Ill.: Free Press, 1960), p. 316. 

t 
~ 

"~ , ' 

i 
f 
) 

1 

I 
i 
I 

~ 
Ii 
!\ 
II \, 

t 
f1 
! t 

~ 

1 
\ 

-"A 
i 

I , 
i 

1 
i 
j 
! 

I! 
fl 

II 
II I 
1 ,I 

11 

II 
i 
i 
1 
! 

~ '4 
if 
t 

~ 
I 

1 
I 
I 
1 

~ 
II 

1 
~ 

(, 

33 

A key element of subversion,therefore is the intention to make use 
o~ le~itimate processes and institutions for illegitimate ends, to "work 
wlthm the system to destroy the system"-for example, to exploit the 
.first amendment to promote the destruction of freedom 0f expression, 
to use the electoral process to., make free elections impossible or mean-

. ingless, or to use educational institutions to propagandize for revolu
tionaryor totalitarian ideologies. In a free society, there can be very 
little legal prohibition of this kind of activity, but there must be public 
awareness of the nature of subversion and of the parties that entertain 
~ubversive goals and use subversive tactics. Domestic security investi
gations can playa vital role in maintaining this public awareness by 
informing public authorities and the public in general of the presence, 
strength, goals, and tactics of subversion in this sense-as Director 
Hoover put it, a "day-to-day appraisal of strength, dangerousness, and 
activities." " 

Under the erilninal standard of the Levi guidelines, it has been vir
tually imp,ossible t~ ip,yestigate subversion th~t is restric~d to legal 
ane! ~<?n-vlOlent actlv~tles, even though .the eXIstence and Importance 
of m(lIgenou~ subverslO~ should be obVl;0'!ls. The a;rts and. ~echni<J.ues 
0.£ psycho!o~lCal 'Yarfar6, propaganda, ~Ismf~.rmatlOn, polItIcal agIta
tIOn, and Infiltratloil have"been the subJect of Intense. study and devel
opment by governments and private groups. The value of these tech
niques as c.ost-effective, minimal-risk means of c?ve~tly m9~nipulati~g 
or weakemng a targeted governm,ent or orgamzatIOn has been dIS
cussed and acknowledged by almost all J?odern governments a~d by 
many reputable scholars, and these technIques have been used by non:. 
governmental ~oups (for example, extremist political parties and 
cults) as well. One recent example in the United States is the declared 
intention of the Progressive Lahor Party to infiltrate and subvert the 
U.S. Armed Forces, and myriad similar examples may be found in the 
extremist literature of both the far right and the far left. It was pri
marily concern over the possibility of suchin.filtration and subversion 
by both domestic and ioreign-connected elements that led to the adop
tion Qf the Federal Employees Security Program in the 1940's and 
1950's. 

To authorize investigation of subversive activities by Federal agen
cies is not to prohibit or prosecute them but merely to affirm that duly 
constituted authorities have' the right and the duty to mow of and 
understand subversion in order to inform the public (for example, 
through the oversight and investigative responsibilities of Congress) 
and to design countermeasures to restrict and reduce the subversive in
Huence"IInvestigation of domestic subversion therefore does not have 
primarily a prosecutorial or law enforcement purpose, although, as 
an intelligellce activity, it may lead t,Q the exposure of foreign con
nections, an intention or capability for violence 011 a large-scale, crim
inal activities affecting national security, or connections to other cur-
rent violent or criminal activities. . 

Under a ci-iminal standard, domestic security investigations of do
mestic subversion cannot be authorized, since the subjects of the inves
tigation 8,re not presently or about to be involved in violent and crimi
nal activities. The application of the crimina,} standard to domestic 
security investigations therefore prevents the effective collection of 
intelligence on domestic subversion. 
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Even when the~~1mowledged purpose of domestic security investi- ' tivities calculated to weaken or undermine the Government of 
gations is restricted to law enforcement, the intrusion of the criminal the United States oro of any State; 
standard leads to a paradoxical situation and the diminution of the ' ( c) The extension of the time limits for investigations, 
resp.l~s. of the i?vestigati~m~. A domesti? security i~vestigation can~ot especially thos~ for 'preliminary a~d . limited investig~tions;. 
be mltlated prIOr to obtamlng InformatIOn that mdlcates actlml or Im-' (d) RelaxatIOn of current restrIctIOns on the recrUitment 
minent criminal activities, but the investigating agency cannot become J and emplacement of new informants; and ' ' 
aware of such information unless it is brought to its attention by those ( e) Lowering of the threshold for the initiation of limited , 

~._ .. ~.P~ties~~y~~~~~s~d~ti~~~t~gro~~~ili~~~0~ __ ~ __ ~I~~~-~~~~~~_~~~~M~~~~~--~~~~~~~-~~-' 
" !S-'1?ia~i:lng,.th.c.""CrJ.m, e_..,~v.:eS~lg!lt~n~ea-rln-ot'.-begi'i1'=U!ltrl,;,tlrere'o-l~",,,~u;n---"-') I nlque~ permlsslbl~ In IJ:ve,stI~atIOns (for example, p~yslC~l " 

mdlCatIOn of VIolence or the VIOlatIOn of the law, but vIOlence<or vlOla- ,. surveillance and lntervlews for purposes other than IdentI-
tion of the law cannot be known until an investigation has begun or ; I" fication of the subject of investigation should be permitted at ,I 

a crime has been committed. Since terrorist and criminal groups typi- the preliminary level of investIgation). 
cally conceal their plans and not infrequently severely sanction those / \ (4) The new guidelines should be tested and evaluated against ';J 

members, and adherents who reveal their v.lans, it is extremely dif- I' the experience of Federal, State, and local law enforcement and 
ficult, under a criminal standard, to prOVIde effective proactive and intelligence agencies and of those agencies and institutions most 
preventive intelligence. This paradoxical situation suggests the im- vulnerable to and concerned with domestic security threats. ,l 

portance of ~he ability to read a~d analyze-~e publicly availabl~ docu- I I (5) After a period of testing, the guidelines should be eval-
ments and lIterature of extremlst. or terrorIst support. groups, to em- uated by the FBI, other Federal, State, and local law enforce-
place or recruit informants, and to utilize other techniques of investi- 1 ment and intelligence agencies, other agencies arid institutions 
gation that may develop information indicating illegal activities on involved in or exposed to domestic security matters or thre'ats, and 
the part of extremist elements.' the Congress of the United States. 

Domestic security investigations and domestic intelligence have pur- ~ (6) After testing and evaluation in the manner described 
poses other than those of law enforcement, although their l~w enforce- above, the Department of Justice should present legislative 

,ment f.unction remains important. Domestic intelligence can }?rovide ,recommendations to Congress to justify the enactment into 
proactIve indications of imminent criminal or violent activities,' and l',I'l!1 law of adequate and effective guidelines for domestic'security 
its retroactive function can lead to the apprehension of violators and ',. investigations. 
the development of evidence for prosecution. In addition to these 0 
law 8nJorcement functions, however, domestic intelligence conducted 1 
by Federal and local agencies c~n lead to an understanding of the I; 
nature of subversion, of the extent, purposes, interconnections, and tac-
tics of subversive groups and activities; and by informing public au-
thorities, it can contribute effectively to the protection of the founda-
tions Qf a free society. To evaluate domestic security investigations 
purely in terms of their prosecutorial results leads to a false interpre-
tation of their value and purpose, and the application of tl!e criminal 
standard to domestic int211igence diminishes the value and; the'results 
of domestic security investigations considered either aScintelligence or 
as law enforcement activities. 

RECOMMENDATIONS 

Based on the findin~ of its hearings, the subcommittee suggests 
the following recommendations for guidelines to govern domestic 
security investigations by the FBI: . 

(1) The Attorney General should retain guidelines for do
mestic security investigations. 

(2) The current, LeVi guidelines should be,~xtensivelY revised. 
(3) The principa~ re~sions to the Le~ guidelines should in-

clude: _ 0 

(a) Th~ deletiortof the criminal standard as the threshold 
~or initiatin~.domestic s~UJ;ity investig!ttions3 . 

(b) A sp~cifi.c authorl~atlon for the lnvestIgatIon of sys
t,e~atic advocacy qf violence, illegal activities, or other ac-' () 

: 
i 

1 , 
! 
i 
I 

k , , 
D i 

! 
. \ 



" 

r 
Ii 

I 
1 

J 

".-l I , 

. ,JY 

o 

o = 
, 0 

'In 

o 

, 
-~ 

" 

I 

o 

I 

1. 

r 
\ 
1 




