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THE JUDICIAL CONFERENCE OF THE UNITED STATES, 28 U.S.C. 331
§ 331. JuDICIAL CONFERENCE OF THE UNITED STATES

The Chief Justice of the United States shall summon annually the chief judge of each
judicial circuit, and a district judge from each judicial circuit to a conference at such
time and place in the United States as he may designate. He shall preside at such confer-
ence which shall be known as the Judicial Conference of the United States. Special ses-
sions of the conference may be called by the Chief Justice at such times and places as he
may designate.

The district judge to be summoned from each judicial circuit shall be chosen by the cir-
cuit and district judges of the circuit at the annual judicial conference of the circuit held
pursuant to section 333 of this title and shall serve as a member of the conference for
three successive years, except that in the year following the enactment of this amended
section the judges in the first, fourth, seventh, and tenth circuits shall choose a district
judge to serve for one year, the judges in the second, fifth, and eighth circuits shall
choose a district judge to serve for two years and the judges in the third, sixth, ninth, and
District of Columbia circuits shall choose a district judge to serve for three years.

If the chief judge of any circuit or the district judge chosen by the judges of the circuit
is unable to attend, the Chief Justice may summon any other circuit or district judge from
such circuit. Every judge summoned shall attend and, unless excused by the Chief Justice,
shall remain throughout the sessions of the conference and advise as to the needs of his
circuit or court and as to any matters in respect of which the administration of justice in
the courts of the United States may be improved.

The Conference shall make a comprehensive survey of the condition of business in the
courts of the United States and prepare plans for assignment of judges to or from circuits
or districts where necessary. It shall also submit suggestions and recommendations to the
various courts to promote uniformity of management procedures and the expeditious con-
duct of court business. The Conference is authorized to exercise the authority provided in
section 372(c) of this title as the Conference, or through a standing committee. If the
Conference elects to establish a standing committee, it shall be appointed by the Chief
Justice and all petitions for review shall be reviewed by that committee. The Conference
or the standing committee may hold hearings, take sworn testimony, issue subpoenas and
subpoenas duces tecum, and make necessary and appropriate orders in the exercise of its
authority. Subpoenas and subpoenas duces tecum shall be issued by the clerk of the Su-
preme Court or by the clerk of any court of appeals, at the direction of the Chief Justice
or his designee and under the seal of the court, and shall be served in the manner pro-
vided in rule 45(c) of the Federal Rules of Civil Procedure for subpoenas and subpoenas
duces tecum issued on behalf of the United States or an officer or any agency thereof.
The Conference may also prescribe and modify rules for the exercise of the authority pro-
vided in section 372(c) of this title. All judicial officers and employees of the United
States shall promptly carry into effect all orders of the Judicial Conference or the stand-
ing committee established pursuant to this section.

The Conference shall also carry on a continuous study of the operation and effect of the
general rules of practice and procedure now or hereafter in use as prescribed by the Su-
preme Court for the other courts of the United States pursuant to law. Such changes in
and additions to those rules as ‘the Conference may deem desirable to promote simplicity
in procedure, fairness in administration, the just determination of litigation, and the elim-
ination of unjustifiable expense and delay shall be recornmended by the Conference from
time to time to the Supreme Court for its consideration and adoption, modification or re-
jection, in accordance with law.

The Attorney General shall, upon request of the Chief Justice, report to such conference
on matters relating to the business of the several courts of the United States, with partic-
ular reference to cases to which the United States is a party.

The Chief Justice shall submit to Congress an annual report of the proceedings of the
Judicial Conference and its recommendations for legislation.
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REPORT OF THE PROCEEDINGS
OF THE JUDICIAL CONFERENCE
OF THE UNITED STATES

March 16-17, 1983

The Judieial Conference of t ]
he United States conve
?}? Ikgjar_ch 16, 1983,.pursuant to the call of the Chief Justic:icfl
se:siogltsr? Sl\j:[ates;], 1fr,;u.ed under 28 U.S.C. 331, and continued in
. larce . The Chief Justice resided
followmg members of the Conference were przsent: and the

First Circuit:

Chief Judge Frank M. Coffin
Judge W. Arthur Garrity, Jr., Distriet of Massachusetts

Second Cireuit:

Chief Judge Wilfred Feinberg

Chief Judge Constance B. Motl .
. e .
New York }.” Southern District of

Third Circuit:

Chief Judge Collins J. Sejtz
Judge Gerald J. Weber, Western District of Pennsylvania

Fourth Circuit:

Chief Judge Harrison L. Winter
Judge Robert R. Merhige, Jr., Eastern Distriet of Virginia

Fifth Circuit:

Chief Judge Charles Clark

Chief J i i
Texl;(;ge John V. Singleton, Jr., Southern Distriet of

Sixth Circuit:

Ch_ief Judge George C. Edwards, Jr.
Chief Judge Frank J. Battisti, Northern District of Ohio
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Seventh Circuit:

Judge Richard D. Cudahy* o
Chief Judge John W. Reynolds, Eastern District of
Wisconsin

Eighth Cirecuit:

Chief Judge Donald P. Lay
Judge Albert G. Schatz, District of Nebraska

Ninth Cirecuit:

Chief Judge James R. Browning o
Chief Judge Manuel L. Real, Central District of

California
Tenth Circuit:

Chief Judge Oliver Seth o
Chief Judge Luther B. Eubanks, Western Distriet of

Oklahoma
Eleventh Circuits

Chief Judge John C. Godbold o
Judge William C. O'Kelley, Morthern District of

Georgia
Distriet of Columbia Circuit:

Chief Judge Spottswood W. Robinson III .
Chief Judge Aubrey E. Robinson, Jr., District of
Columbia

Federal Circuit: - 4

Chief Judge Howard T. Markey

*Designated by the Chief Justice in place of Chief Judge
Walter J. Cummings who was unable to attend.

g R R N ]

Cireuit Judges Irving R. Kaufman, Anthony M. Kennedy,
Otto R. Skopil dr., Edward A. Tamm, and Gerald B. Tjoflat;
Senior Circuit Judge Carl McGowan; Senior District Judges
George L. Hart, Elmo B. Hunter and Thomas J. MacBride; and
District Judges T. Emmet Clarie, Robert E. DeMascio and
Alexander Harvey II, attended all or some of the sessions of
the Conference.

The Deputy Attornev General of the United States,
Honorable Edward C. Schmults, and the Solicitor General of
the United States, Honorable Rex E. Lee, addressed the
Conference briefly on matters of mutual interest to the
Department of Justice and the Conference.

Senator Paul Laxalt, Chairman of the Senate
Appropriations Subcommittee on the Departments of State,
Commerce, Justice, and the Judiciary, and Congressman
Robert W. Kastenmeier, Chairman of the House Judiciary
Subcommittee on €ourts, Civil Liberties, and the
Administration of Justice, addressed the Conference briefly.
Alan A. Parker, Counsel to the House Judiciary Committee,
presented a message from the Chairman, Peter W. Rodino, Jr.
Vinton D. Lide, Chief Counsel, Senate Judiciary Committee;
David W. Beier IIl of Mr. Kastenmeier's subcommittee staff,
and John F. Nash, dJr., of Senator Laxalt's staff were
introduced to the Conference.

William E. Foley, Director of the Administrative Office
of the United States Courts; Joseph F. Spaniol, Jr., Deputy
Director; James E. Macklin, Executive Assistant Director;
William J. Weller, Legislative Affairs Officer; Daniel R.
Cavan, Deputy Legislative Affairs Officer; Deborah H. Kirk,
Chief, Office of Management Review; Professor A. Leo Levin,
Director, and Charles W. Nihan, Deputy Director of the
Federal dJudicial Center, attended the sessions of the
Conference. Mark W. Cannon, Administrative Assistant to the
Chief dJustice, and David M. O'Brien, Judicial Fellow, also
attended sessions of the Conference.

The Director of the Federal Judicial Center, A. Leo

Levin, presented his semiannual report on the activities of the
Center.
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REPORT OF THE DIRECTOR
OF THE ADMINISTRATIVE OFFICE
OF THE UNITED STATES COURTS

The Director of the Administrative Office of the United
States Courts, William E. Foley, presented to the Conference a
brief report on the caseloads of the United States courts during
the calendar year 1982. '

Mr. Foley stated that appeals filed in the United States
courts of appeals in 1982 increased to 28,161, exclusive of 140
appeals filed in the new Court of Appeals for the Federal
Circuit during its tirst three months of operation. There were
28,151 appeals terminated, 10 less than the number filed, and
the pending caseload rose slightly to 22,149 as of December 31,
1982. In addition there were 291 appeals pending on that date
in the Court of Appeals for the Federal Circuit.

Civil cases filed in the United States distriet courts in
1982 inereased 17 percent to a record 223,581.  Cases
terminated were 202,766, or 12 percent more than the previous
year, but 20,815 cases fewer than the number filed. As a
result pending civil cases inereased to a record 217,623 as of
December 31, 1982,

During the year there were 32,819 criminal cases filed
in the district courts, a 4 percent increase over the previous
year. There were 31,401 criminal cases terminated and 17,594
criminal cases were pending on the dockets as of December 31,

1982.

In 1982 a record 545,408 separate estates were involved
in bankruptcy cases filed in the United States bankruptey
courts, a 4 percent increase over 1981. There were 445,573
estates closed during the year, a 16 percent increase over the
previous year, but the number of estates awaiting adjudication
and closing increased 15 percent to a record 786,387 as of
December 31, 1982. Mr. Foley noted that he had filed a report
with Congress in accordance with provisions in the 1978
Bankruptey Reform Act advising Congress that 304 bankruptey
judgeships are currently needed to administer existing
bankruptey court caseloads expeditiously.
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JUDICIAL PANEL ON
MULTIDISTRICT LITIGATION

' A written statement filed with the Confer

J udm?al Panel on Multidistriet Litigation indicatede?r?aet 13(13;;1:2:;
the six-month period ended December 31, 1982 the Panel had
conducted two regularly scheduled sessions and had entered 30
n"na-]or‘declslons. Of the 21 new groups of multidistriet
litigation .considered the Panel ordered transfer in 13
encompassing 272 civil actions of which 119 were centralized
for.' _ consolidated pretrial proceedings with 153 actions
omglnally. filed in the transferee districts. The Panel denied
transfer in 8.n.ew groups of multidistrict cases comprising a
total of .3.9 civil actions. During this same period there were
134 additional civil actions transferred by the Panel as tag-
along cases for inclusion in ongoing centralized pretrial
propeedmgs with previously transferred cases. During this
period there were 110 civil actions remanded by the Panel to
the transferee forums from which they had been transferred.

COMMITTEE ON THE JUDICIAL BRANCH

Judgg Irving R. Kaufman, Chairman of the Committee
on the Judicial Branch, submitted the Committee's report.

Judge Kaufman reported that the Committee had
recept}y met to discuss a number of matters including
prehmlnal.‘y plans for a presentation to be made to the
Quad{'enmal_ Commission on Executive, Legislative and Judicial
Salaries which is‘ to be appointed next year. At the same time
the Committee is exploring the prospects of developing other
methods for the setting of judicial salaries. Judge Kaufman
also .mformed the Conference that the bill to amend the
Judicial Supvivors‘ Annuity Aect, previously recommended by
_the Comml_ttee and approved by the Conference, had been
1ntr.oduced in the 98th Congress. The Committee hopes that
action can be taken by the Congress on this important
legislation during its current session.

COMMITTEE ON COURT ADMINISTRATION

Judg.e.Elmo B. Hunter, Chairman of the Committee on
Court Administration, presented the report of the Committee.
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ADDITIONAL JUDGESHIPS

At its session in September, 1982 (Conf. Rept. p. 63) the
Conference authorized the Committee to consider further the
need for additional judgeship positions in the Court of Appeals
for the Fifth Circuit, and any emergency requests from
individual courts, and to report thereon at the next session of
the Conference. Judge Hunter informed the Conference that
because of the timing of the recent biennial judgeship survey in
relation to the creation of the new Fifth Circuit, the
Committee considered the need for additional judgeships in the
Fifth Circuit as a delayed part of the biennial survey rather
than as an emergency request. It was the view of the
Committee, based on current workload statistics, that two
additional judgeships for the Court of Appeals for the Fifth
Circuit were justified. The Conference approved this
recommendation of the Committee and authorized
transmission of the request to the Congress.

The Conference also approved the recommendation of
the Committee that no additional judgeships for the Eastern
District of Arkansas be requested of the Congress at this time.

ADMINISTRATIVE OFFICE STATISTICAL RECORDS

Judge Hunter informed the Conference that the
Administrative Office had been working with the National
Archives and Records Service to 'schedule the transfer of
machine-readable statistical records to Federal Records
Centers for storage, retention and disposition. The
Administrative Office requested that a restriction be placed on
access to these records to prevent them from being used, sold,
loaned, destroyed, donated, or otherwise disposed of in any
manner without the consent of the Administrative Office until
the expiration of 30 years after the creation of the record.
The Committee believed that some restriction was necessary
but that the 30-year period may be excessive. Accordingly,
the Committee submitted the following resolution which was
approved by the Conference:

The statistical files of the Administrative Office
should be transferred to the National Archives
and Records Service for retention as permanent
records 10 years after the date of creation of the
computer files. Upon receipt by NARS, access to
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thes:e. files shall be restricted for a period of 10
additional years. The files shall not be used
sgld, loaneq, destroyed, donated, or otherwise’:
disposed gf In any manner without the consent of
the Administrative Office until 20 years after
the date of the creation of the file.

ADVISORY COMMISSION ON
INTERGOVERNMENT RELATIONS

H.R.. 7173, 97th Congress, is a bill to authorize
representatives of the Federal and State judiciaries, elected
school boarQs, and towns or other small communities,to serve
on the Adv;sqry Commission on Intergovernment Relations,
The Qommlssmn was established in 1959 to monitor the
operatloq of the American Federal system and to recommend
ways to improve its functioning, efficiency and effectiveness.
Upon the advice of the Committee the Conference
recommended the inclusion of representatives of State and
Federal judicial systems on the Advisory Commission.

HABEAS CORPUS REFORM

. The Conference reviewed recommendations formulated
In response to several bills introduced in both the Senate and
House of Representatives during the 97th Congress to reform
habeas corpus procedures. After full discussion the

Conference returned these recommendations t .
for further study. ns to the Committee

JUDICIAL REFORM ACT OF 1982

o S. 3018, 97th Congress, is a bill to reform the Federal
Ju'dlclary and promote the separation of powers. Part A of
Title I of the bill would withdraw jurisdiction from all Federal
courts to considgr cases alleging state abridgment of rights
secured by the first eight amendments to the Constitution of
the United States, presumably on the theory that these
amendments were intended to bind only the Federal
government and not the states. As a consequence all such
claims would have to be brought in state courts.

Part D of Title I of the bill would amend 42 U.s.C
S.C. 1983
and 28 U.S.C. 1343(a)(3) and (4) in several respects. Amended
Section 1983 could be used as a basis for seeking the
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vindication of Constitutional rights, but not statutory rights,
unless the statute provided for equal rights. Thus the Supreme
Court decision in Maine v. Thiboutot, 448 U.S. 1(1980) would be
overruled. Immunity from Section 1983 civil actions would be
restored to local governments, municipal corporations and
other state political subdivisions, thereby overruling the
Supreme Court decision in Owen v. City of Independence, 445
U.S. 622 (1980). Further, the anti-injunction statute would be
made applicable to civil actions under Section 1983 thereby
reversing the Supreme Court decision in Mitchum v. Foster,
407 U.S. 225 (1972). Finally, the exhaustion of state remedies
would be required as a condition precedent to bringing a suit in
Federal court under Section 1983.

Part F of Title I of the bill would repeal the general
statutory grant of Federal question jurisdiction, 28 U.S.C.
1331, thus effectively abolishing the jurisdiction established by
Congress in 1875. This section of the bill would also invalidate
recently enacted legislation to eliminate the $10,000 amount-
in-controversy requirement for Federal guestion cases which
w)as supported by the Conference. (Conf. Rept. March 1977, p.
8).

Part H of Title I of the bill would require that an
injunction direeted against a state or any officer, commission,
political subdivision, or other agency of a state be heard by a
three-judge district court under the provisions of 28 U.S.C.
2284. The Conference has repeatedly recommended  the
elimination of three-judge district courts. (Conf. Rept., Oect.
1970, p. 78).

The Committee pointed out that Parts A, D and F of
Title I of the bill, considered collectively, involve a radical
realignment of jurisdietion between Federal and state courts.
Part H of Title I of the bill would result in an inefficient
utilization of presently busy judges.

These sections so seriously taint S. 3018, 97th Congress,
that the Committee recommended strong opposition to any
duplicate or successor bill in its entirety, viewing such
legislation as a hazardous experiment with the vulnerable
fabrie of the nation's judicial systems. This recommendation
was approved by the Conference.
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DEPOSITORY LIBRARIES

Since 1971 the library of the Supreme Court and the
libraries of the courts of appeals in 13 separate locations have
been designated as depository libraries pursuant to 44 U.S.C.
1901-16. In 1971 the Public Printer specifically approved the
courts' participation in this program, but the Superintendent of
Documents recently expressed concern over the absencg: of any
statutory language explicitly authorizing this participation. He
thus feels it necessary to terminate the program at the close
of the current fiscal year. Judge Hunter informed the
Conference that the continued designation of Federal court
libraries as depositories is extremely valuable and that the
program provides a speedy and reliable source of much
Congressional material.

The Committee therefore recommended that the
Conference authorize the Administrative Office to draft and
transmit to Congress an amendment to Title 44 of the United
States Code to designate specifically the libraries of. the
Supreme Court and of the courts of appeals as depository
libraries. This recommendation was approved by the
Conference.

SALARIES OF ARTICLE I JUDGES
AND SUPPORTING JUDICIAL OFFICERS

The Conference in Mareh, 1982 (Conf. Rept. p. 16)
authorized the Director of the Administrative Office to
prepare and transmit to Congress legislation to authorize the
Director to fix the salaries of all Article I judges &}n.d other
supporting judicial officers, subject to the supervision and
direction of the Conference. The Committee then
recommended that the salaries of these judicial officers not
exceed the salary fixed for Level II of the Executive Schedule,
but the Conference in lieu thereof approved a ceiling of 85
percent of the salary of a distriet judge. S. 443, 23th
Congress, a bill to provide for the reorganizatlon.of the
bankruptcy courts, contains language to accompllsh the
Judicial Conference's directive. The Committee pom‘tec} out,
however, that Congress had recently increased the salaries of
various officers to a level which now exceeds 85 percent of the
salary of a district judge. Consequently, the epactment of
S. 443, as introduced, would result in a pay reduction for some
officers in the Federal Judiciary.
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The Committee pointed out that regardless of the
ceiling fixed in any statute the salaries fixed by the Director
of the Administrative Office will have to be approved by the
Judicial Conference before they become effective. In view of
this, and in order to prevent the reduction of anyone's salary,
the Committee recommended that the Conference revise its
original action, approve the salary ceiling originally
recommended, i.e., Executive Level II, and authorize the
Director to notify Congress formally of the revision. This
recommendation was approved by the Conference.

PLACES OF HOLDING COURT

H.R. 6974, 97th Congress, is a bill to establish Boulder,
Colorado as a place of holding court. The bill has been
approved by both the Judicial Council of the Tenth Circuit and
the district court. Upon the recommendation of the
Committee the Conference approved the purpose to be served
by any successor bill.

The United States District Court for the Central
Distriet of Illinois has requested that Champaign/Urbana be
statutorily designated as a place of holding court because of its
central location. The Judicial Council of the Seventh Circuit
has recommended approval of this request. Upon the
recommendation of the Committee the Conference approved

the request and authorized the Director of the Administrative
Office to transmit it to the Congress.

The Conference was informed that the district court
and the Judicial Council of the Eleventh Circuit have recently
recommended the closing of court facilities at Americus in the
Middle Distriet of Georgia. The Conference approved this
action.

SUPERVISORY STAFF ATTORNEYS

Judge Hunter informed the Conference that the
Committee had reviewed its past practices with regard to the
review of the classification of each supervisory staff attorney
position on a case-by-case basis and had concluded that it
would be advantageous to adopt general guidelines for the
control of the number of such positions to be classified at
grades JSP-13 or 14. Upon the recommendation of the

10

TR W

Committee the Conference thereupon adopted the following
guideline:

The Director may authorize the classification of
staff attorney positions at JSP-13 and/or JSP-14
based upon appropriate criteria contained in the
Judiciary Salary Plan, subject to the proviso that
the number of such positions in each court does
not exceed one for every six attorney positions
grade JSP-12 or lower. Requests for the
reclassification of staff attorney positions to
grades JSP-13 or 14 that would result in a ratio
of more than one such position for each six
positions at grade JSP-12 or lower, shall be
subject to Judicial Conference or Committee
review and approval.

COURT REPORTERS

Judge Hunter informed the Conference that the
Committee had reviewed and approved a draft of a Court
Reporters' Manual prepared by a member of the Subcommittee
on Supporting Personnel with the assistance of a United States
Magistrate, two clerks of district courts, a representative of
the United States Court Reporters' Association, a member of
the staff of the Federal Judicial Center, and two members of
the staff of the Administrative Office. The Manual is the first
comprehensive compilation of existing law and Conference
policies and procedures. It does not establish new policy.

Judge Hunter pointed out, however, that the Judicial
Conference policy concerning transcript format, adopted in
1946, had not been uniformly interpreted so that indentations
and special headings sometimes substantially reduce the
volume of text on the page. As a consequence a separate
Chapter XVIII was included in the Manual to specify how
indentations should be spaced and to provide detailed answers
to other concerns. Upon the recommendation of the

Committee the Conference specifically approved the contents
of this Chapter.

The Conference in March, 1982 (Conf. Rept. p. 12)
requested the Committee to reconsider the question of
whether the Conference should forbid reporters to engage in
putside reporting work. Judge Hunter pointed out that

11
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although 28 U.S.C. 753 clearly contemplates that reporters
may engage in outside reporting activities, some courts have
found it necessary to limit or prohibit outside activity so that
reporters would have the time and energy to produce transcript
in a timely manner for the parties and the courts of appeals.
Other courts have derived benefits from their reporters'
participation in outside firms, finding that they have been
furnished qualified substitutes and that the problems of
obtaining transecripts in a timely manner had been eliminated
by virtue of additional resources. Of the 220 district judges
who responded to a survey conducted by the Committee, 60
percent were not in favor of a blanket prohibition of outside
reporting work by the Conference. Furthermore, distriet
courts are now developing court reporter management plans
which, if properly implemented, should prevent abuse in the
use of substitutes as well as avoid transeript backlog caused by
outside reporting. Proper management of reporting services
and the recently adopted disincentives to late transeript
production should eliminate any problems that remain. The
Committee therefore recommended that the Conference
reaffirm its policy adopted in March, 1980 (Conf. Rept. p. 19)
that the matter of outside reporting continue to be left to the
diseretion of each individual court; however, where there is a
conflict between official and private reporting, the reporter
should be required to postpone any outside work.

ADDITIONAL SUPPORTING PERSONNEL

Judge Hunter informed the Conference that a request of
the judges of the Southern District of New York for two pool
secretarial positions in order to provide backup secretarial
assistance in the event of illness or overflow of work to be
done has been approved by the Committee for inclusion by the
Committee on the Budget in the budget request for the fiscal

year 1985.

DISTRIBUTION OF REPORTS

At the request of Chief Judge Manuel L. Real the
Committee was authorized to consider whether the circulation
of Conference reports or other reports to all judges might be
curtailed.

12
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COMMITTEE ON THE BUDGET

Chief Judge Charles Clark Chairm i
. > an of the Committee
on the Budget, submitted the report of the Committee.

Judge Clark advised the Conference th i
e ¢ at hearings on
11:he appropriation requests for the Judiciary for the fiscalgyear
984 and requests for supplemental appropriations for the

Subcommittee on March 14 and 15, 1983, The re

for the fiscal year 1984 were in the amount of $85qzl:§§geg()%un§§
Increase of $84,663,000 over the authorized expenditl;res ’for
the fiscal year 1983 ineluding supplemental requests in the
amount of $32,350,000, of which $24,100,000 is to cover the
costs_; of recent pay inereases. Judge Clark stated that
hearings will be held in the Senate during the month of April,

JUDICIAL ETHICS COMMITTEE

Judge Edward A. Tamm, Chairman of the statutory

I%%rgxittee on Judicial Ethies, presented the Committee's

DISTRIBUTION OF REPORTIN G FORMS

. Judge Tamm informed the Conference that
Finaneial Disclosure Reporting Forms and Instructions for ?}:2
palquar year 1982 were distributed to judicial officers and
judicial employees early in January, 1983. The Committee
hopgs_that this early availability of the forms will make it
possibie foF reporting individuals to complete their reports at
the same time income tax returns are prepared. This year the

REFERENCES TO THE ATTORNEY GENERAL

’ .’I"he Committee had previously adopted a procedure
requiring the unanimous affirmative approval of all Committee
members before a reference would be made to the Attorney
General for failure to file a disclosure report or failure to file

e & e ae e e A
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a complete report. Realizing that the illness or unavailability
of one Committee member would make this procedure
unworkable, the Committee adopted the following amendment

to its procedures:

A reference to the Attorney General requires the
affirmative vote of at least 10 members of the
Committee in attendance at a duly noticed
regular or specially held meeting of the

Committee.

Upon the recommendation of the Committee the
Conference authorized the inclusion of the above change in
this report of Conference proceedings for the information of
those who are required to file disclosure statements.

REVIEW OF REPORTS

Last year the Director of the Administrative Office
provided professional assistance to the Committee on a pilot
basis for the purpose of conducting a preliminary audit of all
financial disclosure reports for the calendar year 1981. Judge
Tamm advised the Conference that the Committee has
requested the Direector to provide this same type of assistance
to the Committee to conduct a preliminary audit for one more
year on a continuing pilot basis.

ADVISORY COMMITTEE ON CODES OF CONDUCT

Chief Judge Howard T. Markey, Chairman of the
Advisory Committee on Codes of Conduct, presented the
Committee's report.

ACTIVITIES OF THE COMMITTEE

Chief Judge Markey informed the Conference that since
its last report the Committee had received 21 inquiries from
persons subject to the various Codes of Conduct and had issued
18 advisory responses. Chief Judge Markey also informed the
Conference that the Committee had approved the issuance of a
revised Opinion No. 53 pertaining to the political involvement
of a judge's spouse and had determined to publish an Advisory
Opinion dealing with requests received by judges for

recommendations of individuals. The Conference was

: : | ; also
advised t'hat the proposed amendment to 28 U.S.C. 455 to
enab.le a judge tq consider the effect of disqualification on the
public interest in certain limited circumstances, previously

approved by the Conference, had been sch :
in the Congress. ’ scheduled for hearings

CODES OF CONDUCT FOR CLERKS OF COURT
AND PROBATION OFFICERS

_’I‘he Conference, upon the recommendation of the
Committee, approved a change in Canon 5B of the Codes of
Conduect for: clerks of court and probation officers to eliminate
the uncertainty arising from a difference in language in similar

provisions of the Codes of Conduct for Staff Att I
Executives, and Law Clerks. orneys, Circuit

COMMITTEE ON THE ADMINISTRATION OF
THE FEDERAL MAGISTRATES SYSTEM

The report qf the Committee on the Administration of
the _ Federal Magistrates System was presented by the
Chairman, Judge Otto R. Skopil, Jr.

JUDICIAL REFORM ACT QF 1982

‘Judge Skopil stated that, at the request of the
Corpmlttee on Court Administration, the Committee had
reviewed two provisions of S. 3018, 97th Congress, the
proposed Judicial Reform Act of 1982. ’

o Sgction 132 of the bill would restrict the authority of
dls_trlct judges to refer habeas corpus petitions filed by state
prisoners to magistrates for report and recommendation if an
ev1d9nt1ary hearing would be required. The bill would permit
magistrates to be empowered to hear these matters only upon
the consent.of all the parties. The Conference had previously
exprgs.sgd its opposition to legislative proposals either
prohibiting or mandating the reference of specific classes of
cases to magistrates. The Conference reaffirmed its previous
action and expressed its opposition to Section 132 of the bill.

...,.Q_,N
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Part C of Title II of the bill would remove the power of
district courts to appoint magistrates and would vest that
authority in the President. The Committee pointed out that
distriet judges have the most familiarity with the
qualifications of the candidates end the most direct self-
interest in the selection of competent magistrates.
Furthermore, the Supreme Court's decision in the case of
Northern Pipeline Construction Co. v. Marathon Pipe Line Co.,
102 Sup. Ct. 2858 (1982), has raised the possibility that such a
change in the appointment process may have adverse
implications on the constitutionality of the magistrates
system. Upon the recommendation of the Committee the
Conference expressed its opposition to this provision of the
bill. '

SALARIES OF PART-TIME MAGISTRATES

Judge Skopil stated that the government-wide
comparability or cost-of-living salary adjustments are not
applied automatically to the salaries of part-time magistrates,
but require the affirmative action of the Conference. The
salary levels for part-time magistrates (except those at the
maximum salary level) have not been adjusted since October 1,
1979. Upon the recommendation of the Committee the
Conference granted the most recent 4 percent comparability
increase to all part-time magistrates.

In the light of the recent increase in the salaries of full-
time United States magistrates to $63,600 per annum and the
recent surveys of each of the part-time positions involved, the
Conference, upon the recommendation of the Committee,
further increased the maximum selary level now paid to part-
time magistrates to the new statutory maximum of $31,800 per
annum. In addition the Conference granted this same salary
increase to the three part-time bankruptey judges who also
serve as part-time magistrates and directed that future salary
increases for full-time magistrates and bankruptey judges be
applied automatieally to these combination positions in order
to maintain the existing parity of their aggregate
compensation with that of a full-time magistrate or
bankruptey judge.

The new salary levels authorized for part-time
magistrates are as follows:
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Levellb vuvvvvuneneennnnnenee. $ 31,800
Level 15 ... .iiiiieeinnneansae $ 27,820
Levell4 +ovvvunnennnnnnnneenn. $ 24,024
Level 13 .. it iineenennneens $ 21,112
Level 12 ........ciivvvveveeee.  $ 18,616
Level 11 ....... Cerereienieeee. $ 16,120
LevellO.._..... ..... ceiresnes. $ 14,144
Level9 ..... cereetresesssasee. $ 12,272
Level8 .. ..ciiieiiiinneesnesas $ 10,400
Level 7 ¢ oiiiitiennenneenennons $ 8,528
LevelB ..o viviirvnnrennnenenee $ 6,656
Level 5 .. hiiiieneieennnnenas $ 4,680
Leveld4 ...... . 3,744
Level 3 ...... R X 1iY:
Level 2 ... iiiinnne. e r e $ 1,872
Levell ........ ettt ree e o $ 936

TRAVEL REGULATIONS

Under existing law the travel expenses of Article III
judges and bankruptey judges are reimbursable according to
regulations promulgated by the Director of the Administrative
Office under 28 U.S.C. 456, but the travel expenses of
magistrates are reimbursed under regulations governing other
court officers and employees. dJudge Skopil pointed out that
the Conference had previously established a policy of
according parity of treatment to United States magistrates and
bankruptey judges. Upon the recommendation of the
Committee the Conference recommended the enactment of

appropriate legislation to permit the Director of the

Adminigtrative Office and the Conference to establish travel
regulations for magistrates in a manner similar to that now
provided for bankruptey judges.

CHANGES IN MAGISTRATE POSITIONS

After consideration of the report of the Committee and
the recommendations of the Director of the Administrative
Office, the district courts and the judicial councils of the
circuits, the Conference approved the following changes in
salaries and arrangements for full-time and part-time
magistrate positions. Unless otherwise indicated, these
changes are to become effective when appropriated funds are
available. The salaries of full-time magistrate positions are to

17
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be determined in accordance with the salary plan previously
adopted by the Conference. The salaries for part-time
magistrate positions include the comparability adjustments
authorized by the Conference at this session.

SECOND CIRCUIT

Connecticut:

(1) Continued the full-time magistrate position at
Hartford for an additional eight-year term.

New York, Southern:

(1) Continued the three full-time magistrate positions
at New York City (which are due to expire on
November 30, 1983, August 2, 1984, and December
29, 1984 respectively) for additional eight-year
terms.

(2) Authorized the appointment of an eighth full-time
magistrate position at New York City.

New York, Western:

(1) Increased the salary of the part-time magistrate
position at Rochester from $2,700 per annum to
$31,800 per annum.

(2) Discontinued the part-time magistrate positions at
Elmira, Niagara Falls, and Olean, upon the
increase in salary of the part-time magistrate
position at Rochester.

THIRD CIRCUIT

New Jersey:

(1) Continued the full-time magistrate position at
Newark, which is due to expire on February 1,
* 1984, for an additional eight-year term.

(2) Continued the part-time magistrate position at
Atlantic City for an additional four-year term at
the currently authorized salary of $1,872 per
annum.
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Pennsylvania, Eastern:

(1) Increased the salary of the part-time magistrate
position at Allentown from $3,600 per annum to
$6,656 per annum.

(2) Discontinued the part-time magistrate position at
Reading effective upon the implementation of the
increase in salary of the part-time magistrate
position at Allentown.

FOURTH CIRCUIT
South Carolina:

(1)  Continued the full-time magistrate position at
Charleston for an additional eight-year term.

West Virginia, Southern:

(1) Designated the existing part-time magistrate
position at Parkersburg, formerly in the Northern
Distriet of West Virginia, to serve in the Southern
District of West Virginia.

FIFTH CIRCUIT
Mississippi, Northern:

(1) Continued the authorization for the eclerk of court
at Oxford to perform the duties of a part-time
magistrate for an additional four-year term at no
additional compensation.

Texas, Northern:

(1) Converted the ecombination bankruptey judge-
magistrate position at Lubbock to a full-time
magistrate position.

(2)  Authorized the court to split the combination
bankruptey judge-magistrate position at Lubboeck
and establish a part-time magistrate position at
Lubbock at a salary of $31,800, to serve until the
appointment of a full-time magistrate at that
location.
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(3) Continued the part-time magistrate position at
Wichita Falls for an additional four-year term.

(4) Reduced the salary of the part-time magistrate
position at Wichita Falls from $8,200 per annum to
$6,656 per annum.

(5) Continued the part-time magistrate position at
Abilene for an additional four-year term at the
currently authorized salary of $936 per annum.

Texas, Eastern:

(1) Authorized the appointment of a second full-time
magistrate position at Beaumont.

(2) Increased the salary of the part-time magistrate
position at Sherman from $10,000 per annum to
$31,800 per annum.

Texas, Southern:

(1) Converted the part-time magistrate position at
Brownsville to a full-time magistrate position.

Texas, Western:

(1) Converted the part-time magistrate position at
Del Rio to a full-time megistrate position to serve
at Del Rio (or Eagle Pass).

(2) Authorized a salary of $43,600 per annum for the
full-time magistrate position at Del Rio (or Eagle
Pass).

(3) Discontinued the part-time magistrate position at
Eagle Pass, upon the appointment of a full-time
magistrate at Del Rio (or Eagle Pass).

SIXTH CIRCUIT
Kentucky, Eastern:
(1) Continued the full-time magistrate position at

Ashland (or Catlettsburg) for an additional eight-
year term. ;
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Michigan, Eastern:

(1)  Authorized the appointment of a seventh full-time
magistrate at Detroit.

Ohio, Southern:

(1) Continued the full-time magistrate position at
Cincinnati for an additional eight-year term.

SEVENTH CIRCUIT

Illinois, Northern:

(1) Continued the part-time magistrate position at

Freeport (or Rockford) for an additional four-year
term.

(2) Increased the salary of the part-time magistrate
at Freeport (or Rockford) from $26,750 per annum
to $31,800 per annum.

Illinois, Central:

(1) Increased the salary of the part-time magistrate
position at Peoria from $6,400 per annum to
$31,800 per annum.

Indiana, Northern:

(1) Continued the part-time magistrate position at
Fort Wayne for an additional four-year term at the
currently authorized salary of $3,744 per annum.

Wisconsin, Eastern:

(1) Converted the part-time magistrate position at
Milwa 'kee to a full-time magistrate position.

(2)  Authorized the clerk of court to serve as a back-
up, part-time magistrate, at no additionsl
compensation until the appointment of a new full-
time magistrate at Milwaukee.

(3) Discontinued the part-time magistrate position at
Fond du Laec.




Minnesota:

(1)

Nebraska:

(1)

EIGHTH CIRCUIT

Converted the combination bankruptey judge-
magistrate position at Duluth to a full-time
magistrate position.

Continued the full-time magistrate position at
Omaha for an additional eight-year term.

North Dakota:

(1)

(2)

Continued the part-time magistrate position at
Fargo for an additional four-year term at the
currently authorized salary of $4,680 per annum.

Increased the salary of the part-time magistrate
position at Minot from $2,700 per annum to $4,680
per annum.

NINTH CIRCUIT

California, Northern:

(1)

Converted the part-time magistrate position at
Oakland to a full-time magistrate position at
Oakland or San Francisco.

California, Southern:

(1)

1daho:
(1)

(2)

Continued the part-time magistrate position at El
Centro for an additional four-year term at the
currently authorized salary of $27,820 per annum.

Converted the part-time magistrate position at
Boise to a full-time magistrate position.

Continued the part-time magistrate position at
Boise for an additional four-year term or until the
appointment of a full-time magistrate, at the
currently authorized salary of $27,820 per annum.
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(3)

(4)

(5)

(6)

(7)

Nevada:

(1)

Colorado:

(1)

Utah:
(1)

(2)

Incre‘ased the salary of the part-time magistrate
position at Pocatello from $3,600 per annum to
$8,528 per annum.

Increased the salary of the part-time magistrate
position at Coeur d'Alene from $2,700 per annum
to $8,528 per annum.

Changed the location of the part-time magistrate

position at Coeur d'Alene to "Coeur d'Alene or
Moscow."

Discontinued the part-time magistrate position at
Lewiston effective upon implementation of the
increase in salary of the part-time magistrate
position at Coeur d'Alene.

Discontinued the part-time magistrate position at
Twin Falls effective upon implementation of the
increase in selery of the part-time magistrate
position at Poecatello.

Increflsed the salary of the part-time magistrate
position at Las Vegas from $900 per annum to
$24,024 per annum.

TENTH CIRCUIT

Continued the full-time magistrate position at
Denver, which is due to expire on October 5, 1983,
for an additional eight-year term.

Authorized a part-time magistrate position at Salt
Lake City, at a salary of $31,800 per annum.

Discontinued the authority of the clerk of court at
Salt Lake City to perform magistrate duties upon

the appointment of a part-time magistrate at that
location.
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Wyoming:

(1) Continued the part-time magistrate position at
Jackson for an additional four-year term at the
currently authorized salary of $4,680 per annum.

(2) Continued the part-time magistrate position at
Rawlins for an additional four-year term at the
currently authorized salary of $936 per annum.

ELEVENTH CIRCUIT

Alabama, Northern:

(1) Continued the part-time magistrate position at
Decatur (or Huntsville) for an additional four-year
term at the currently authorized salary of $4,680
per annum.

Florida, Southern:

(1) Increased the salary of the part-time magistrate
position at Key West from $6,400 per annum to
$21,112 per annum.

Georgia, Northern:

(1) Increased the salary of the part-time magistrate
position at Gainesville from $6,400 per annum to
$8,528 per annum. :

(2) Authorized the part-time magistrate  at
Gainesville to exercise jurisdiction in the adjoining
Middle District of Georgia.

Georgia, Middle: -

(1) Continued the part-time magistrate position at
Columbus for an additional four-year term at the
currently authorized salary of $16,120 per annum.

(2) Continued the part-time magistrate position at
Macon for an additional four-year term.

(3) Reduced the salary of the part-time magistrate

position at Macon from $15,500 per annum to
$10,400 per annum.
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(4) Continued the part-time magistrate position at
Albany for an additional four-year term at the
currently authorized salary of $4,680 per annum.

(5) Discontinued the part-time magistrate position at
Athens.

Georgia, Southern:

(1) Continued the part-time magistrate position at
Brunswick (or Waycross) for an additional four-
year term at the currently authorized salary of
$6,656 per annum.

At the request of Chief Judge Godbold, the Executive
Committee of the Conference was authorized to consider
promptly any recommendation emanating from the next
meeting of the Magistrates Committee for an additional full-

time magistrate position at Montgomery in the Middle District
of Alabama.

COMMITTEE ON THE ADMINISTRATION
OF THE BANKRUPTCY SYSTEM

Judge Robert E. DeMascio, Chairman of the Committee
on the Administration of the Bankruptey System, presented the
Commmittee's report.

ARRANGEMENTS FOR BANKRUPTCY JUDGES

The Conference upon the recommendation of the
Committee took the following action with respect to changes
in arrangements for bankruptey judges. These changes are to
become effective when appropriated funds are available.

FOURTH CIRCUIT
Northern and Southern Districts of West Virginia:
(1)  Authorized concurrent State-wide jurisdiction for

the bankruptey judges of the Northern and
Southern Districts of West Virginia.
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NINTH CIRCUIT

District of Oregon:

(1) Increased the salary of the part-time bankruptey
judge at Eugene from $28,800 per annum to
$31,800 per annum.

GUIDELINES FOR CHAPTER 13
ADMINISTRATION

The Guidelines for the administration of Chapter 13
cases, previously adopted by the Conference, require Standing
Chapter 13 Trustees with receipts in excess of $100,000 per
annum to have an annual audit of their accounts by an
independent auditor. The Committee pointed out that the cost
of such an audit has risen substantially over the past ten years
and, as a consequence, a trustee whose receipts are in the
range of $100,000 is unable to pay for an audit and remain
within the five percent limit on costs imposed by the
Bankruptey Code. It was the view of the Committee that the
Guidelines should be modified to require an annual audit only
when the receipts of the Standing Trustee for a 12-month
period exceed $200,000. Upon the recommendation of the

Committee the Conference amended Guideline No. 2 to read as
follows:

Where the annual receipts of the Standing
Chapter 13 trustee are equal to or exceed
$200,000, there should be an annual audit by an
independent auditor.

BANKRUPTCY WORKLOAD

Judge DeMascio informed the Conference that the
Committee had requested the Administrative Office to develop
statistical information on bankruptcy case filings and workload
on a county-by-county ‘basis. The Committee believes this
information will be useful in determining whether to expand or
reduce the number of places of holding bankruptey court. This
information is scheduled to be reviewed at the next meeting

and the Committee hopes to present an analysis at the next
session of the Conference.
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BANKRUPTCY LEGISLATION

The Conference reviewed the various proposals pending
in the 98th Congress which address the issue of bankruptey
jurisdiction arising out of the Supreme Court deecision in the
Northern Pipeline case. After full discussion the Conference

adopted the following statement:

There is no present crisis in the operation
of the bankruptey court system. Members of the
Judicial Conference of the United States
unanimously agree that the Model Rule for the
Continued Operation of the Bankruptey Court
System is working well. The district and
bankruptey judges are administering the business
of the bankruptcy courts effectively.

Since March of 1977 the Judicial
Conference has strongly opposed the creation of
a separate court for bankruptey proceedings
whether constituted under Article I or Article III
of the Constitution. The Conference
recommends that the Congress not enact H.R. 3,
98th Congress, or any bill, that creates separate
Artiele III bankruptey courts.

The Supreme Court in Northern Pipeline
invalidated part of the jurisdiction conferred
upon existing departmental bankruptey courts in
the 1978 Bankruptey Reform Aet. Congress must
decide whether to clarify bankruptey jurisdiction
or restructure bankruptey courts.

If Congress decides to clarify jurisdiction
the Judicial Conference recommends legislation
that will statutorily authorize those procedures
now employed under the Model Rule for the
Continued Operation: of the Bankruptey Court
System.

If Congress decides to restructure the
bankruptey courts, the Judicial Conference
supports the concepts embodied in S. 443, 98th
Congress, and opposes those embodied in H.R. 3.
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The Judicial Conference reaffirms its
September 1982 recommendation for 24
additional appellate and 51 distriect court
judgeships previously requested by this
Conference independent of any bankruptey
amendm ents.

COMMITTEE ON THE ADMINISTRATION
OF THE PRGBATION SYSTEM

Judge Gerald B. Tjoflat, Chairman of the Committee on
the Administration of the Probation System, presented the
report of the Committee.

SENTENCING REFORM

The Conference in September, 1982 (Conf. Rept. p. 88)
authorized the Committee to draft legislative alternatives to
the creation of an independent commission on sentencing, the
appellate review of sentences and the creation of
comprehensive statutory sentencing procedures contained in
various bills introduced in the Congress in recent years. Judge
Tjoflat reviewed the history of the proposals relating to
sentencing reform and submitted to the Conference a
Committee-approved draft bill which would, in the view of the
Committee, prescribe a more workable sentencing model at far
less cost than any of the bills now being considered in the
Congress. The proposed bill has three major features:

1. A reguirement that the court at the time of
sentencing state how long a defendant will
serve if the rules of the institution on
confinement are observed.

2. The promulgation of sentencing guidelines by
the Judicial Conference upon the advice of a
Committee on Sentencing Guidelines with
authority in the senterncing judge to depart
from the guidelines if the purposes of
sentencing are best served by departure.

3. Authority for either the Government or the

defendant to apoeal a sentence on the ground
it was imposed as a result of incorrect
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application of the guidelines, or in violation
of prescribed procedures, or otherwise in
violation of the laws or Constitution. A
sentence imposed outside the guidelines
yvould be reviewable only if "plainly
Inappropriate.” An appeal by the government
would require the personal approval of the
Attorney General or the Solicitor General.

.The Conference. approved the draft bill submitted by the
Committee and authorized its transmission to the Congress.

SENTENCING INSTITUTES

The Conference in September, 1982 (Conf. Rept 87
approvec_i the t§me, place, participants, and teﬁtativz agend;
for a Joint Instl.tute on Sentencing for the judges of the Fourth
apd Eleyenth Circuits to be held at a loeation near the Federal
Correctional Institution at Butner, North Carolina, Aprii 18-20
1983. The Committee submitted the final agenda for thé
Sentencing Institute which the Conf erence approved.

.J udge Tjoflat informed the Conferenc
C_ommxttf.aeg is also considering plans for an Insti?ut:hf‘lér 3:2
First, Thlrd and Distriet of Columbia Circuits to be held at the
FeQeral Correctional Institution at Otisville, New York, in the
Spring of }984‘. The Committee has asked the chief ju’dges in
all three eircuits to appoint judges to a planning committee.

COMMITTEE ON THE ADMINISTRATION OF
THE CRIMINAL LAW

Judge Alexander Harvey II, Chairman of the Committee

on the Administration of the Crimi al L
report of the Committee. n aw, presented the

BAIL REFORM LEGISLATION

Judge Harvey informed the Conference t
Com.mlttet_e had reviewed a draft bill, submitted h?ct)r til;:
cons1dera.tlon by the Chairman of the House Judiciar
Subcpmmlttge on Courts, Civil Liberties, and ch
Administration of dJustice, which would amend the’ Bail Reform
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Act of 1966. The draft bill would authorize a judicial officer
in setting bail to consider "danger to other persons or the
community" in the setting of conditions of pretrial release, as
previously recommended by the Conference. (Conf. Rept.
September 1971, p. 80; March 1977, p. 17; and September 1981,
p. 92). The Committee suggested the following amendments to

the draft bill:

(1)

(2)

(3)

(4)

(5)

(6)

That the judicial officer be permitted to
state his reasons for imposing any special
conditions of release orally on the record as
well as in writing.

That a hearing upon a government motion
that a person be detained for violation of a
condition of release imposed to assure the
safety of other persons and the community
be held promptly rather than within a
specific time period and that the order
following the hearing also be entered
promptly.

That a judicial officer not be required to
find that there was "substantial probability
that the accused committed the original
offense with respect to which release was
originally granted" before ordering the
pretrial detention of a person found to have
violated a condition of his release.

That the provision of the bill requiring a
pretrial detainee to be brought to trial
within a specified number of days be
eliminated as duplicative of provisions of
the Speedy Trial Act.

That the bill not include a requirement that
discovery before a pretrial detention
hearing be "as full and free as possible,
consistent with the defendant's rights under
the Fifth Amendment to the United States
Constitution.”

- That specific provisions for the place and

conditions of confinement of a person
ordered detained pending trial not be
included in the bill.
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(7)

(8)

That. the provision making disclosure of
pretrial detention to the jury grounds for a

gx.liTtrial in all cases not be included in the
ill.

That the provision that a defendant
convicted of an offense be given credit
against any term of imprisonment for time
spent in custody pursuant to an order of

pretrial detention be stricken as duplicative
of existing law.

The Conference thereupon approved the Committee's
report.

COMMITTEE ON THE OPERATION OF
THE JURY SYSTEM

Judge T. Emmet Clarie, Chairman of the Committee on

::‘25 Otperation of the Jury System, presented the Committee's
ort.

GRAND JURY REFORM LEGISLATION

Judge Clarie informed the Conference that the House of
Delegates of the American Bar Association, at its meeting in
tIanuary 1982, approved a Model Grand Jury Act which
Incorporates many of the reforms in grand jury procedures
recently proposed in Congress and elsewhere. Judge Clarie
stated that a subcommittee of the Jury Committee had
concluded, after a thorough review of the Model Act, that
althoqgh certain provisions were desirable, many others were
undesirable and were in conflict with positions previously taken
by the Conference. The Committee therefore recommended
that the Model Act be disapproved by the Conference.

After full discussion the Conference accepted the
Subcommittee's report on the Model Grand J ury Act and voted
to recommend that the Model Aet not be enacted into law.
The Subcommittee's report should be a valuable resource to
those considering Grand Jury Reform and is available to
Congress or others who wish to address the issue.
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COMMITTEE ON INTERCIRCUIT ASSIGNMENTS

The written report of the Committee on Intercircuit
Assignments, submitted by the Chairman, Judge George L.
Hart, Jr., was received by the Conference.

The report indicated that during the period August 15,
1982 to Febr{lary 15, 1983, the Committee recommended §3
intereircuit assignments to be undertaken by 64 judges. O.f th}s
number 14 were senior circuit judges, 6 were active c1rcplt
judges, 30 were senior distriet judges, 10 were active diS-tI‘lct
judges, 3 were active judges of the Court of Internatioral
Trade and 1 was an active bankruptey judge.

Thirty-six judges undertook 46 assignments to the courts
of appeals and 31 judges undertook 36 assignments to dis;trict
courts. In addition, one active bankruptey judge was assigned
to assist a bankruptey court outside the circuit.

COMMITTEE TO IMPLEMENT THE
CRIMINAL JUSTICE ACT

Judge Thomas J. MacBride, Chairman of the Committee
to Implement the Criminal Justice Act, presented the report of
the Committee.

APPOINTMENTS AND PAYMENTS

Judge MacBride submitted to the Conference a report
on appointments and payments under the Criminal Justice Act
for the fiscal year ending September 30, 1982. The report
indicated that Congress appropriated $28,670,000 for
"Defender Services" for the fiscal year 1982 and that an
unobligated balance of approximately $2,000,000 had been
carried forward from the fiscal year 1981 making a total of
$30,670,000 available for obligations during the year. The
Committee estimated that the entire amount available for the
fiscal year 1982 will be expended.

During the year approximately 46,000 persons were
represented under the Criminal Justice Aect, compared fo
44,410 persons represented during the fiscal year 1981, an
increase of 3.6 percent. Of these persons Federal Public and
Community Defender Organizations represented 22,677 or 49.3
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percent of the total representations, compared to 50.7 percent

in the fiscal year 1981, and 49.5 percent in the fiscal year
1980.

The Conference authorized the Director of the
Administrative Office to distribute copies of the report to all

chief judges, to all Federal Defender Organizations, and to
others who may request copies.

BUDGET REQUESTS -
FEDERAL PUBLIC DEFENDERS

The Conference, upon the recommendation of the
Committee, approved supplemental funding for the Federal
Public Defender Organization for the Eastern Distriet of
California for the fiscal year 1983 in the amount of $25,343 for

the purpose of adding one attorney position to the staff of the
branch office located in Fresno.

GRANT REQUESTS - COMMUNITY DEFENDER
ORGANIZATIONS

At its session in September, 1982 (Conf. Rept. p. 110)
the Conference deferred consideration of the funding level for
the Community Defender Organization in the Distriet of
Oregon. Judge MacBride informed the Conference that since
then the Executive Director of the Community Defender
Organization has submitted his resignation to be effective May
31, 1983 and that the judges of the Distriet of Oregon have
decided to amend their Criminal Justice Aect plan to provide
for the establishment of a Federal Public Defender
Organization to replace the existing Community Defender
Organization. The amended plan has been submitted to the
Judicial Council of the Ninth Cireuit for approval. Because of
these developments the Committee recommended that the
Conference approve supplemental funds for the fiscal year
1983 in the amount of $77,766 and funds for the fiscal year
1984 in the amount of $516,260 for "Federal Defender"
Organization activities within the Distriet of Oregon, with the
proviso that the Director of the Administrative Office will be
authorized to direct or redirect all or any part of available
past or future approved funding to any newly established
Federal Defender Organization for the district, and to make
such adjustments to the funding levels as is necessary or
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appropriate to meet the needs of providing for the effective
implementation of the Criminal Justice Act in that distriet,
consistent with the Director's authority to approve and modify
supplemental funding. This recommendation was approved by
the Conference.

GUIDELINES

The Committee submitted to the Conference the
following amendments to the Guidelines for the Administration
of the Criminal Justice Act which were approved by the
Conference:

1. An amendment to Paragraph 2.01 D., and a
new Appendix G to include a reference to
and the text of the "Model Plan for the
Compensation, Administration, and
Management of the Panel of Private
Attorneys under the Criminal Justice Act".

2. Amendments to Paragraphs 2.18 and 4.04 to
provide that Criminal Justice Act
appointments be made in the name of the
Federal Defender Organization, rather than
in the name of individual staff attorneys
within the Federal Defender Organization.

3. An amendment to Paragraph 4.02 A. to
conform this section to a recent statutory
change placing the power to appoint Federal
Public Defenders in the courts of appeals
rather than the judicial councils of the
circuits.

COMMITTEE ON PACIFIC TERRITORIES

Judge Anthony M. Kennedy, Chairman of the
Committee on Pacific Territories, presented the Committee's
report.

Judge Kennedy informed the Conference that the
Committee held publiec hearings in Guam and Saipan during
January, 1982, on court structure and jurisdiction in these
territories. Various problems relating to the courts in these

34

R

e ————— ——— -

territories and solutions thereto were presented at the hearing
and numerous written comments were received from concerned
parties. Based upon this study the Committee recommended
the enactment of legislation to acecomplish the following:

(1) Authorize the Guam legislature in its
discretion to establish a local appellate
court.

| (2) Grant diversity—type jurisdiction to the
Distriet Court of Guam.

(3) Authorize appeals from decisions of the

District Court of the Northern Mariana

| Islands directly to the Court of Appeals for
the Ninth Circuit without a previous review

by the appellate division of the district
court.

(4) Authorize appeals from decisions of the
f;: local courts on Guam and the Northern
Mariana Islands, as well as the District
Court for the Northern Mariana Islands, to
the Court of Appeals for the Ninth Circuit.

| (5) Maintain jurisdiction of the Distriect Court
for the Northern Mariana Islands over the
Trust Territory." of the Pacific Islands
s without statutory alteration until the case
‘ law exploring existing jurisdiction is more
fully developed.

(6) Provide for a study of the United States
Code as it relates to these territories so
that any anomalies in the judicial process
may be eliminated or other statutory
changes made.

W ot e e et .

These recommendations of the Committee were
approved by the Conference.
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AD HOC COMMITTEE ON THE LAW CLERK
SELECTION PRCCESS

Judge Carl MecGowan, Chairman of the Ad Hoec
Committee on the Law Clerk Selection Process, reported that
the Committee had met with representatives of law schools
and had explored with them, and with other judges, the
prospects of coordinating the selection of law clerks by
Federal judges to avoid the confusion that now exists. The
Committee proposed a resolution establishing a policy with
respect to the selection of law clerks by the Federal judiciary
which was agreed to by the Conference and authorized to be
distributed immediately to all judges together with an
appropriate explanation. The resolution adopted by the
Conference is as follows:

Applications for law clerkships will neither be
received nor considered prior to September 15 in
a student's third year of law school. This policy
shall be effective immediately for a trial period
of two years, at which time it will be reexamined
by the Conference at its March 1985 meeting in
light of the experience under it and with the
benefit of the views of all federal judges formed
by reference to that experience.

COMMITTEE TO REVIEW CIRCUIT COUNCIL
CONDUCT AND DISABILITY ORDERS

The written report of the Committee to Review Circuit
Council Conduct and Disability Orders, submitted by the
Chairman, Judge Clemexnt F. Haynsworth, Jr., was received by
the Conference. Since its last report to the Conference the
Committee has issued only one opinion which concluded that
under 28 U.S.C. 372(c)(10) only the judicial council of the
circuit has jurisdiction to review dismissals of complaints by
chief circuit judges under 28 U.S.C. 372(cX3). No further
review is provided. Accordingly the Committee advised that
all petitions to the Conference to review dismissal orders of
chief circuit judges will be dismissed for want of jurisdiction.
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COURTROOM PHOTOGRAPHS

The Chief Justice informed the Conference that a group
of television and news media ‘rganizations had formally
petitioned the Conference to review the provisions of the Code
of Judicial Conduct and the Federal Rules of Criminal
Procedure prohibiting the use of cameras in the courtroom
during the conduct of court proceedings. The petition will be
referred to an appropriate Committee of the Conference.

ELECTIONS

The Conference, pursuant to 28 U.S.C. 621(a)(2), elected
Judge Howard C. Bratton to membership on the Board of the
Federal Judicial Center for a term of four years succeeding
Judge Donald S.: Voorhees whose term expires on March 28,
1983. The Conference also elected Judge Daniel M. Friedman
to membershjp on the Board of the Federal Judicial Center to
§ugceed Judge John D. Butzner, Jr., who has become a senior
judge.

The Conference, pursuant to 28 U.S.C. 332(f), elected
Judge John H. Pratt to membership on the Board of
Certification for Circuit Executives to succeed Judge George
E. MacKinnon who has resigned effective March 31, 1983, and
to serve until July 1, 1986; and reelected Mr. John W. Macy,
Jr., for a term of three years, until July 1, 1986.

PRETERMISSION OF TERMS
OF THE COURTS OF APPEALS

The Conference, pursuant to 28 U.S.C. 48, approved the
pretermission of terms of the United States Court of Appeals
fo.r the Tenth Circuit at Oklahoma City, Oklahoma, and
Wichita, Kansas during the calendar year 1983.
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RELEASE OF CONFERENCE ACTION

The Conference authorized tt. 'mmediate release of
matters considered at this session where necessary for
legislative or administrative action.

Warren E. Burger
Chief Justice of the United States

May 27, 1983
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REPORT OF THE PROCEEDINGS
OF THE JUDICIAL CONFERENCE
OF THE UNITED STATES

September 21-22, 1983

The Judicial Conference of the United States convened
on September 21, 1983, pursuant to the call of the Chief
Justice of the United States, issued under 28 U.S.C. 331, and
continued in session on September 22nd. The Chief Justice
presided and the following members of the Conference were
present:

First Circuit:

Chief Judge Levin H. Campbel
Judge W. Arthur Garrity) Jr., District of Massachusetts

Second Circuit:

Chief Judge Wilfred Feinberg
Chief Judge Jack B. Weinstein, Eastern District of
New York

Third Circuit:

Chief Judge Collins J. Seitz
Judge Gerald J. Weber, Western District of Pennsylvania

Fourth Cirecuit:

Chief Judge Harrison L. Winter
Judge Robert R. Merhige, Jr., Eastern District of Virginia

Fifth Circuit:

Chief Judge Charles Clark
Judge Adrian G. Duplantier, Eastern Distriet of Louisiana

Sixth Circuit:

Chief Judge George C. Edwards, Jr.
Chief Judge Frank J. Battisti, Northern District of Ohio
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Seventh Circuit:

Chief Judge Walter J. Cummings
Chief Judge John W. Reynolds, Eastern District of
Wisconsin

Eighth Circuit:

Chief Judge Donald P. Lay
Judge Albert G. Schatz, District of Nebraska

Ninth Cireuit:

Chief Judge James R. Browning
Chief Judge Manuel L. Real, Central District of
California

Tenth Circuit:

Chief Judge Oliver Seth
Chief Judge Luther B. FEubanks, Western District of
Oklahoma

Eleventh Circuit:

Chief Judge John C. Godbold
Judge William C. O'Kelley, Northern Distriet of
Georgia

District of Columbia Circuit:
Judge J. Skelly Wright*
Chief Judge Aubrey E. Robinson, Jr., District of
Columbia

Federal Circuit:

Chief Judge Howard T. Markey

* Designated by the Chief Justice in place of Chief Judge
Spottswood W. Robinson III who was unable to attend.
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Circuit Judges Irving R. Kaufman, Otto R. Skopil, Jr.,
Edward A. Tamm, and Gerald B. Tjoflat; Senior Circuit Judges
John D. Butzner, Jr. and Carl MeGowan; Senior Distriet Judges
Edward T. Gignoux, George L. Hart, Jr., Elmo B. Hunter, and
Thomas J. MacBride; and District Judges Robert E. DeMascio,
June L. Green, and James R. Miller, Jr., attended all or some
of the sessions of the Conference.

The Attorney General of the United States, Honorable
William French Smith, Jr., and the Solicitor General of the
United States, Honorable Rex E. Lee, addressed the
Conference briefly on matters of mutual interest to the
Department of Justice and the Conference.

Alan A. Parker, Counsel to the House dJudiciary
Committee, presented a message from the Chairman, Peter W.
Rodino, Jr.

William E. Foley, Director of the Administrative Office
of the United States Courts; Joseph F. Spaniol, Jr., Deputy
Director; James E. Macklin, Executive Assistant Director;
William J. Weller, Legislative Affairs Officer; Daniel R.
Cavan, Deputy Legislative Affairs Officer; Deborah H. Kirk,
Chief, Office of Management Review; Professor A. Leo Levin,
Director of the Federal Judicial Center, Charles W. Nihan,
Deputy Director, and Gordon Bermant, Director of the Division
of Innovations ard Systems, attended the sessions of the
Conference. Mark W. Cannon, Administrative Assistant to the
Chief Justice, also attended the sessions of the Conference.

The Director of the Federal Judicial Center, A. Leo

Levin, presented his annual report on the activities of the
Center.

REPORT OF THE DIRECTOR
OF THE ADMINISTRATIVE OFFICE
OF THE UNITED STATES COURTS

The Director of the Administrative Office of the United
States Courts, William E. Foley, submitted to the Conference
the Annual Report of the Director for the year ended June 30,
1883. The Conference authorized the Director to release the
Annual Report immediately in preliminary form and to revise
and supplement the final printed edition.
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A separate report on the operation of the Equal
Employment Opportunity Plans in the ecircuit and distriet
courts, was also received by the Conference and authorized to
be released. ‘

JUDICIAL BUSINESS OF THE COURTS

Mr. Foley reported that during its first nine months of
operation the newly established Court of Appeals for the
Federal Circuit docketed 694 new appeals. There were 429
appeals disposed of during the pericd and 528 appeals were
pending on June 30, 1983. In the other 12 courts of appeals
there were 29,630 appeals docketed during the twelve-month
period ending June 30, 1983, an increase of 6 percent over the
previous year. There were 28,660 appeals terminated during
the vear, a 2.4 percent increase, and the pending caseload rose
to 22,480 on June 30th. an increase of 4.5 percent.

In the United States distriet courts 241,842 civil actions
were commenced during the year, a 17.3 percent increase over
the previous year. There were 215,356 civil actions closed
during the year, a 13.7 percent increase, and on June 30, 1983
there were 231,920 civil actions pending, an increase of 12.9
percent. The increased ecivil filings during 1983 resulted
primarily from a 37.6 percent increase in civil cases
commenced by the Government to recover defaulted student
losns and overpayment of veterans' benefits, and a 58.6
percent increase in suits against the Government involving
claims for social security benefits.

Criminal cases filed in the district courts during 1983
were 35,872, a 9.8 percent increase over the previous year.
There were 33,985 criminal cases closed and pending criminal
cases rose to 18,546, the highest level since 1976.

During the year ended June 30, 1983 there were 375,024
bankruptey cases, representing 535,597 separate estates, filed
in the United St~tes bankruptey courts, an increase of 1.5
percent in estat: :iings as ecompared with the previous year.
There wera 445,029 bankruptcy estates closed during the year
and the number of estates pending on the dockets of the
bankruptey courts on June 30, 1983 increased to a reecord
812,190.

From January 1 to June 30, 1983, there were 3,903
matters transferred from the bankruptey courts to the district
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courts under the Model Interim Bankrupte Rule. T istri
courts disposed‘ of 2,402 matters durir?g fhis p@riodhe;)fd ljvtlfllgl:cn
1,901 were disposed of finally without remand to the
bankruptey c;ourts. There were 205 matters referred back to
bankruptey judges for final dispositicn and 296 matters were
referred back for additional, but not final, action.

JUDICIAL PANEL ON
MULTIDISTRICT LITIGATION

- A written statement filed with the Conference by the
Judicial Panel on Multidistrict Litigation indicated that during
t}}e. year ended June 30, 1983, the Panel had acted on 1,060
CI,VI.I actions pursuant to 28 U.S.C. 1407. Of that number,’496
aqtlon_s were centralized for consolidated pretrial proceedings
with 564 actions already pending in the various transferee

districts at the time of transfer. The Panel denied transfer of
123 actions.

SII}@? 1t3 creation in 1968 the Panel has transferred
12,154 civil actions for centralized pretrial proceedings in
carrying out its responsibilities. As of June 30, 1983
approximately 9,420 cases had been remanded fox,' trial:
reassigned within the transferee district, or terminated in the
transferee court.  On June 30, 1982 there were 2,731
transferred civil actions being processed by transferee judges.

COMMITTEE ON THE JUDICIAL BRANCH

Judgg Irving R. Kaufman, Chairman of the Committee
on the Judicial Branch, submitted the Committee's report.

SOCIAL SECURITY AMENDMENTS ACT OF 1983

Thfa Soecial Security Amendments Aect of 1883, Sec.
101(e), brings senior judges who continue to accept assignments
under 28 U.S.C. 294 into the Social Security system effective
c_Ian_ue}ry 1, 1984. Senior judges who econtinue to perform
Judxplal work_ under assignment will thus be required to pay the
Socmli Secur.lty tax, be ineligible to receive Social Security
benefl.ts until age 70, and be potentially liable for state and
local Income taxes in those states which currently consider
senior Judge compensation "retirement income" exempt from
state income taxes. Senior judges who eontinue to work after
January 1, 1984, will, in effect, be paying for the privilege of
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performing judicial duties which they are not required to
undertake. The new legislation thus creates a substantial
financial disincentive for senior judges to continue their
activities.

Judge Kaufman informed the Conference that at its last
meeting the Committee had considered this problem and had
adopted the following resolution which was subsequently
approved by the Executive Committee of the Conference.

Federal judges who have qualified by length of
service and age can elect to assume the status of
nSenior Judge." By statute, senior judges are not
required to render any judicial service at all and
receive no additional compensation when they do.
Yet, over 200 senior judges have volunteered and
are at work regularly at all levels of the federal
court system. They provide the equivalent of
anproximately 66 full-time federal judges. To lose
their services would be a crippling blow. Scores of
new judgeships would have to be created to
replace them.

Certain provisions of the Social Security
Amendments Act of 1983 impose a real risk that
most, if not all, senior judges will end their
voluntary service on dJanuary 1, 1984. On that
date senior judges will have Social Security taxes
taken from their retirement pay if they are
working in the courts. If they are between ages 65
and 70 and have earned Social Security benefits
from contributions made before their appointment
as judges, they will lose those benefits if they are
working in the courts. If they choose not to work,
no taxes and no loss of benefits will oceur.

This disincentive to productive and useful work is
unreasonable and wrong. We are aware that it is
an altogether unforeseen and unintended aspect of
the 1983 statute. We urgently request that
appropriate legislation, removing senior judges
from the impact of the Social Security
Amendments Act of 1983 be passed as soon &S
possible and well before the deadline date of

January 1, 1984.
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Legislation has been introduced t

problem provision (Sec. 101 (e)). If (?onrgeriiglfigc]ig
;hat_ sol‘utlon satisfactory we fully endorse it
.eglslatlon pas also been suggested postponing.‘
§mp1ementat10n of this provision of the Act until
its consequences can be ascertained precisely. If

Con
o gress should choose that approach, we endorse

QUADRENNIAL SALARY COMMISSION

The Act creating the i issi
_ : : quadrennial "Commission
Exec_utlve, Leglsl_atlve, and Judicial Salaries,” 2 U.S.C 3501n
t;;f;rme:nthie :pponc]]tment of a new Commission in 1984. :Iudcré
nformed the Conference that the Admini iy
Office would commence wo i ® reoaration of &
rk this Fall on the pr i
statement and information ing j B e 1o be
concerning judicial salaries t
;gs:]e;]r‘cff to the new Commission when it is appointed. ngz
ittee will consider these materials at its next meeting

and prepare pla .
Commiss{?ion. plans for presentations to be made to the

COMMITTEE ON COURT ADMINISTRATION

Judge Elmo B. Hunter, Chali i
e  B. , Chairman of the Committee o
Court Administration, presented the report of the Committee "

ELECTRONIC SOUND RECORDING

Judge Hunter informed th
o , e Conference that the F
g;g;?\imceir;:te;, tpur;ufgg to Sec. 401 of the Federal Cegtfrrtasl'
et o 2, had conducted a i
determine whether electrémi e rouid be o
; . e¢ sound recordings would b
viable alternative to shorthand ; s of
i , stenotype, or other method
recording proceedings in a dist;'ict ’ iment o
s C t. The experiment
conducted to assist the Confe o in i g Sther to
L rence in considering whethe
g;gml‘le‘gate regulatlons authorizing the use of elecgt;ég?:bsoixrgg
theord;ls]tg;' igctqulggxui?; as ?I‘ hme.‘:ms of recording proceedings in
Is . e report concluded that, under
?gggog: iate manag.ement and supervision, electronic,': sound
distr? ;:ng can provide an accurate record of proceedings in a
interrc gourt at less cost _to the Government, without delay or
transcl:-[i)pi:onc; ?pd can provide the basis for accurate and timely
elivery. After full discussion the C
adopted the following recommendation of the Commiftr;f;rence
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Considering the results of the study, your
Committee recommends that the. Judicial
Conference adopt the following regulations under
28 U.S.C. § 753(b) to authorize electronic sound
recording of proceedings by each court. Your
Committee also recommends @hat these
regulations not become effective until e_Ia_nuary. 1,
1984, so that the Director of the Admlmstra?;lve
Office will have time to procure required
equipment and issue procedural guidelines. The
proposed regulations follow:

1. Effective January 1, 1984, pursuant .to .28
U.S.C. 753(b), individual United States district
court judges may direct the use of shortha:nd,
mechanical means, electronie sound recording,
or any other suitable method, as the means of
producing a verbatim record of proceedings
required by law or by rule_or order of the
court. The judge should consider .the.n.ature of
the proceedings, the availability of
transeription services, and any othe:r.factors
that may be relevant in determining t?]e
method to be used in producing a verbatim
record that will best serve the court and the
litigants.

2. Electronic sound recording equipment, fqr
purposes of this regulation, shall be; multi-
channel audio equipment. This regulation shall
be augmented by guidelines issued by the
Director of the Administrative Qfﬁce,
containing technical standards _for equipment
and procedures for implementation.

3. In the event the need for shorthand, §tep9type,
or other reporter services should dmpmsh by
reason of the utilization of electronic souqd
recording equipment, any reduction In
personnel, where fegs.lble, shall  be
accomplished through attrition.

The Conference further authorized the Chief Justice to
apooint an ad hoc committee of members of the Conferenc;g tc;
monitor, on behalf of the Conference. petwqen mft;,P 1ngf
thereof, the implementation by the Administrative Office o
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the regulations adopted on September 21, 1983 with respect to
electronie sound recordings of court proceedings.

COURT REPORTERS' ANNUAL LEAVE

At its session in March, 1982 (Conf. Rept., p. 12), the
Conference adopted a policy relating to sick leave for court
reporters and requested the Committee to study the question
of granting : nnual leave to court reporters. Judge Hunter
stated that wnile the Conference has never adopted a policy
granting annual leave to court reporters, some courts have
been granting administrative leave to reporters on an
individual basis who have been assigned to a "regular tour of
duty" encompassing a formal 40-hour work week in the
courthouse with a prohibition against engaging in private
reporting activities during those hours. The General Counsel
of the Administrative Office has concluded that court
reporters who are assigned a "regular tour of duty," of
whatever length, must come under the Leave Act, 5 US.C. §
6301 et. seq. Upon the recommendation of the Committee the
Conference adopted the following guideline:

Beginning with the 1984 leave year (effective
January 8, 1984) a reporter who has been placed on
a regular tour of duty consisting of a set number
of work hours per week in the courthouse,
specified in advance, during which hours the
reporter may generate transeripts but may not
perform any private (free-lance) work of any kind,
the reporter is to earn annual leave in aceordance
with the Leave Act, 5 U.S.C. §6301 et. seq.

The Committee also advised that a court must state in
its court reporter management plan whether reporters are
assigned a regular tour of duty, and specify the regular hours

of attendance. Leave records should be maintained by the
clerk of the court.

ANNUAL AND SICK LEAVE FOR LAW CLERKS
AND SECRETARIES

The Committee has concluded, on advice of the General
Counsel of the Administrative Office, that all employees of
the Judieciary, except judges, are entitled to both annual and
sick leave benefits under the provisions of Chapter 63 of Title
9, United States Code. For many years, however, judges have
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been given the opportunity to elect whether or not members of
their personal st[;%fs should be givgn leave bengﬁts. A survey
conducted by the Federal Judicial Secretaries Asfsocltatlgn
indicated that a majority of secretaries would pre erf. g be
placed under the Leave Act and not excluded from benefits g
an amendment to existing law. The pomm1ttee reco%'!fuzef
that secretaries to judges should be entitled to the bene 1t(§j 5()

the Leave Act, but did not wish to require changes in regard 1o
those already employe. Accord}ngly, .the Commltteg
presented the following :ecommendation which was approve

by the Conference:

It is therefore recommended that 'the Jugiicu_al
Conference require all new secretaries of circuit
and distriet judges to be placged under the Leave
Act, but allow judges' secretaries wpo are not now
under the Leave Act to continue as In the past.

Judge Hunter advised the Conference that because og
the temporary nature of the appqintment of law clerksfan?ho
their work habits, the Commlttec? h{as held for fur Aer;
evaluation any action regarding application of the Lea\IiIe tc
to law clerks and will study the question further. Judgg unter
further advised that the Committee did not recpnsmer ‘E[he
matter of the Leave Act's applicat}on to United Sta} es
magistrates or bankruptey judggs in view of pre;/;louz
Conference action endorsing legislation to exempt thes
officers from coverage under the Leave Act.

COURTROOM FACILITIES

The Chief Judge of the United States pi.strict Court fori
the Northern District of Alabama, after ol?talr_ung the appr‘ovad
of the Judicial Council of the Eleventh Circuit, had reque§t91
the Committee to consider and recommend to 'the qudlpla
Conference a variance from the Conference's guidelines
regarding sizes of courtrooms.

Upon the recommendation of the Cgmmittee tge
Conference voted to deny the requested variance for t ?C
ecourtrooms to be econstructed in the new courthouse a
Birmingham, Alabama.
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FEES OF COURT REPORTERS

Judge Hunter reported that the court reporters in the
Ninth and Tenth Circuits charge parties $2.50 per page for a
transeript of a case on appeal, which is $.50 per page more
than the maximum fee approved by the Conference. The
reporters and other court officials justify this additional fee
because of the requirements of these two eircuits that two
copies of a transcript be filed on appeal, one of which is
retained in the distriet court and the other forwarded to the
court of appeals. The Committee is of the view that parties
who order transcripts for cases on appeal to the Ninth and
Tenth Cireuits should not be made to pay higher rates than are
required in the other circuits. Accordingly, the Committee

presented the following resolution which was approved by the
Conference:

That the Judicial Conference reaffirm its
September 1963, decision that no court reporter is
authorized to receive payment of a fee for
providing a transecript for the clerk's office in the
preparation or perfection of an appeal. It is also
recommended that the Conference approve the
policy that a reporter may charge a party only for
transcript ordered by and delivered to the party
and that the reporter must bear the expense of
providing a copy of a transcript to be filed with
the clerk of the distriet court and a copy to be
submitted to the court of appeals, if required. It
is further suggested that the Ninth and Tenth
Circuit Courts of Appzals should review their
requirements that a copy of the transcript be
retained in the district court since it duplicates

the copy of the transcript that is submitted to the
court of appeals.

COURT REPORTER POSITIONS

At its session in March, 1982 (Conf. Rept., p. 9) the
Conference adopted a policy that "permanent swing reporters
may only be authorized when a court in fact has implemented a
system in which each reporter is fully utilized. Swing
reporters will be granted only on a showing of demonstrated
need and the full use of existing personnel...". In response to
the April, 1983 budget call by the Administrative Office, 32
distriet courts requested 55 additional court reporters, of



which 44 are swing reporters alreadv employed and 11 are new
positions. The judicial councils of the circuits have approved
these requests.

The Committee reviewed the justifications submitted
and determined that not all courts have adopted court reporter
management plans. Those that have adopted plans have done
so too recently to provide experience. Only six courts provide
for a pooling of reporters and most have each reps ~ter assigned
to a specific judge. Very few reporters appear to be working
to capacity.

The Committee accordingly recommended that none of
the requests for additional reporters be approved. The use of
contractors — or, in the case of land ecommissioners, the use of
electronic sound recording equipment — combined with better
utilization of authorized reporters should be sufficient to meet
the courts' needs. The Committee further recommended that
Conference approval of the requested additional reporter
positions be continued to September, 1984, but that requests
for the continuation of, or for additional positions, should be
submitted to the Subcommittee on Supporting Personnel by
June, 1984. In the interim, swing court reporter positions that
become vacant should be abolished, unless the Director of the
Administrative Office determines the position is necessary and
approves a temporary appointment pursuant to 28 U.S.C.
753(a). These recommendations were approved by the
Conference.

AUTOMATION

The Conference of Chief Circuit Judges had
recommended the appointment of a standing committee of the
Conference to review what is being done in the Judiciary on
automation and particularly in the Administrative Office and
the Federal Judicial Center. Subsequently, the Chief Justice
established an ad hoec subcommittee of the Committee on
Court Administration to study the advisability and feasibility
of establishing a standing committee and to report to the
Committee on Court Administration.

dJudge Hunter stated that the Committee had concluded
that the choice of appropriate technology should be left to
experts, but that it was the consensus of the Committee that
there should be input from judges with regard to the
automation needs and priorities of the courts. The Committee
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felt tha? an additional level of serutiny provided by judicial
input will produce a greater level of understanding in the
courts as well as in the Congress.

While agreeing that the appointment of a Committee to
oversee automation development in the Judiciary was
desirable, the Committee reported that it is opposed to the
proliferation of Judicial Conference Committees. The
Committee therefore recommended that the function of
over51.ght of technology or automation be assigned, on au
experimental basis, to the Court Administration's
Subcommittee on Judicial Improvements; that the Chief
Jus’gige be authorized to appoint, as he may determine,
additional members to the Subcommittee; and further that the
Subcorpmittee recommend to the Court Administration
Committee within two years whether there is a need to
continue the special oversight function. The Committee was
fgrther of the view that the Subcommittee should review the
five-year plan for automation in the United States courts
devglgped by the Administrative Office and the Federal
Jud.1c1a1 Center, monitor its implementation, approve budget
estimates for automation in the courts prior to submission to
the Bx.Jdget Committee of the Judicial Conference, determine
the timing and priorities for installation of equipment to
support operational systems, consider suggestions received
from the ecourts, and approve guidelines. These
recommendations were approved by the Conference.

RETIREMENT COVERAGE FOE LAW CLERKS

~ dJudge Hunter informed the Conference that the
partl.cipation of law clerks and legal assistants in the Civil
Serv.lce Retirement program has proved costly and
administratively difficult. Approximately 2,400 law clerks and
legal gssistants are employed in the Federal Judiciary
(excluding the Supreme Court) of which about 1,800 turn over
each.year. These employees are given permanent, excepted
appointments, and are entitled to the full range of employee
benefits. Considerable effort is annually expended in
establisping and maintaining retirement records and in
processing approximately 1,800 applications for refunds of
retirement contributions. The Office of Personnel
Management and the Administrative Office jointly spend in
excess of three man years of effort in this area at a cost of
over $60,000 per year. The Committee therefore
recommended that the Administrative Office be authorized to
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exclude law clerks and legal assistants from the Civil Service
Retirement System and leave them solely under the Social
Security system, with the exception of "career law clerks",
provided that the change be made prospectively, and with the
understanding that it will not adversely affect health or life
insurance benefits. This recommendation was approved by the
Conference with the understanding that a law clerk would be
given the option of electing to participate in the Civil Service
retirement system in addition to participating in Social
Security.

COURT QUARTERS AND ACCOMMODATIONS

Judge Hunter stated that the House Committee on
Appropriations in its report on the Supplemental Appropriation
Bill for the fiscal year 1983, H.Rept. 98-207, called for a
review by circuit judicial councils of all requests for
alterations to new or existing court space that will cost
$500,000 or more, and any changes in the scope or modification
of a project that will increase the cost of construction by
$100,000 or 5 percent over the original estimate. The report
further requested the judiciary to enter into an agreement with
the General Services Administration establishing procedures
for reviewing and processing these requests.

Judge Hunter informed the Conference that the
Director of the Budget in the central office of the General
Services Administration and the Administrative Office have
agreed upon the following proposed memorandum of

understanding:

This Memorandum of Understanding is entered into
between the Director of the Administrative Office
of the United States Courts (AOUSC), on behalf of
the Judieial Conference of the United States, and
the Administrator of General Services (GSA) in
order to avoid unnecessary cost overruns and
project delays in providing facilities for the United
States courts. It establishes policies and
procedures to be followed by the courts (except
the Supreme Court) in processing requests for any
proposed change in an approved and funded
prospectus project which will result in an increase
in the design and/or construction cost by $100,000
or 5% of the original estimate. These procedures
are as follows:

T
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l. Any change, regardless of cost, initi
within a Judicial Circuit shall be su,bniriltl‘ttl:itig
th_e AOUSC. Where necessary, the AOUSC
will .seek assistance from the appropriate GSA
_Reglor.lal Office to determine the cost impact
Including costs associated with the potentiai
design/construction delay, and the cost impact

on other portions of the project whi
be court related. ool whieh may not

2. When a proposed ch
ange exceeds the
thresholds! thg AQUSC will refer the chacr?:é
to the CI.PCUIt Council for its review and
approval/disapproval.

3. If approved, the AOUSC will forward

certification of approval to the i
t appropriate
GSA Regional Administrator. PIop

Under no circumstances will GSA
or a GSA
contractor effect any change to a court project
glr:i;sg the above procedures are followed. If
es are instituted that are not in complian
. e
with the above, the Judiciary will not be ligble o(::
responsible for any costs involved.

This agreement is effective u igni i
agr , pon signing and will
remain in full foree until cancelled or superseded.

Upon the recommendation of t i

[ he Cominittee the

glonfgrgn‘ce approved the memorandum of understanding with
e addition of an Item 4 to the list of procedures as follows:

4. GSA will then accomplish the -ecertified

changes, as approved, in ace :
U.S.C. 462(f). ’ ordance with 28

PLACES OF HOLDING COURT

H.R. 1579, 98th Congress
s would transfer two counties
giosrt?'i ;?ifEI?I?;?)!;: tI?I éh% S%V‘Iesgesn;] Division of the Northern
. H.R. th Congress, would desi
Houma, Louisiana as an addit,i p ! Naoe of Lodis
s onal statutory place of holdi
court in the Eastern Distriet of Louisi 2.F Tmtes
: ouisiana. Judge H
advised the Conference that the district courts agd juclilir::tizeall‘
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councils concerned had approved the proposals cont_ained in
these bills. Upon the recommendation of the Committee the
Conference approved the bills and authorized the Director of
the Administrative Office to notify the Congress.

FRIVOLOUS LITIGATION

Judge Hunter stated that the Subcommittee on Jt.ldicial
Improvements, at the request of Judge Alfred T. Goodwin, had
explored ways and means to reduce frivolous or meritless
litigation in the courts and had canvassed the various courts
for ideas and suggestions. After consideration of t‘l'.xe
suggestions received, the Subcommittee concluded, as did
many judges, that the existing tools are sufficient, but perhaps
not fully understood or utilized. The Committee has therefore
asked the Federal Judicial Center to provide instruction to
judges so that they will know what the tools are and when to
use them and how. The Committee also noted that the Judicial
Center Committee on Prisoner Civil Rights Litigation had
suggested the enactment of legislation to require __thp
exhaustion of state remedies in cases brought under 42 U.S.C.
1983 in situations where the plaintiff has an avallgble state
remedy. Upon the recommendation of the Com_mlttee, the
Conference approved the concept of the exhaustion of s'Fate
administrative remedies in Section 1983 cases and authorized
the Committee to develop and submit appropriate legislation
for further consideration by the Conference.

HABEAS CORPUS REFORM

At its session in Marech, 1983 (Conf. Rept., p. 7), the
Conference authorized the Committee to conduct a further
study of the several bills introduced in the 97th Congress to
reform habeas corpus procedures. Judge Hunter reported that
similar legislation is contained in S. 217, Title VI of S 829,
S. 1763 and H.R. 50, 98th Congress. After full discussion the
Conference decided to take no action on the proposgls
contained in these bills, except to express its disapproval of a
provision contained in H.R. 50 which wquld Qrohibit a.Umte.d
States magistrate from conducting evidentiary hearings in
habeas corpus proceedings.
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CERTIFICATION OF QUESTIONS OF
STATE LAW

In 1967, the Commissioners on Uniform State Laws
promulgated a Uniform Certifieation of Questions of Law Act,
12 U.L.A. 48, to provide State courts of last resort with
jurisdiction to determine questions of state law certified to
them by United States courts. Approximately one-half of the
States now have such provisions, either in their constitution,
statutes, or rules of court. Some States provide that only
United States courts of appeals may certify questions of State
law, others permit any Article III court to certify questions,
some require that the question certified must dispose of the
case, and still others provide that the certified question must
dispose only of & particular issue.

In February, 1983 the American Bar Association adopted
a resolution urging "each State to adopt a procedure whereby
the highest court of the State may answer a question of State
law certified from an Article III court of the United States,
when the answer will be controlling in an action in the
certifying court and cannot in the opinion of the certifying
court be satisfactorily determined in light of State
authorities." A study by the Federal Judicial Center concluded
that although cases involving questions of unsettied State law
require more time from filing to disposition than more typical
cases, only a relatively small proportion of that time is
directly attributable to use of the certification procedure, and
that this delay should decrease with greater experience. The
Center report also noted that the delay attending certification
is more than compensated by subsequent expedition of other
cases involving the same or related questions of State law.

The Committee therefore recommended that the
Judicial Conference support the American Bar Association in
its efforts to provide a uniform procedure for certification of
questions of State law to a State's highest court by any Article
Il Federal court when a definitive answer to a question of
State law will dispose of an issue before the court and
materially contribute to the resolution of the litigation,
retaining on the part of the State the right to decline to

answer any certified question. This recommendation was
approved by the Conference.
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RACE TO THE COURTHOUSE

The Administrativé Conference of the United States had
recommended that 28 U.S.C. 2112(a) be amended to provide
that if petitions to review the same order of an administrative
agency have been filed in two or more courts of appeals within
ten days after the order was issued, the agency is to notify an
appropriate official body, such as the Administrative Office of
the United States Courts, of that fact; that the official body,
on the eleventh day after the issuance of the order, is to
choose from among the circuits in which the petitions have
been filed, according to a scheme of random selection, and
notify the ageney of that choice; and that the agency is then to
file the record of the proceeding in the court so chosen. That
particular court of appeals would take jurisdiction and conduct
review proceedings, subject to its existing power to transfer
the case to any other court of appeals for the convenience of
the parties in the interest of justice.

The American Bar Association has endorsed the concept
of random selection, but has suggested that the selection be
made on the basis of appeals filed through the fifth business
day after the day an agency action becomes reviewable. This
proposal was embodied in legislative proposals previously
considered by the Conference (Conf. Rept., Mar. 1980, p. 11;
Conf. Rept.. Sept. 1982, p. 69).

The Committee pointed out that the Administrative
Office does not have, nor should it be vested with judicial
powers. On the other hand, the Judicial Panel on Multidistriet
Litigation has exercised a similar power for many years with
respect to the consolidation of cases for pretrial discovery.
The Committee therefore recommended that the Judicial
Conference continue to endorse a scheme of random selection
of a court of appeals to review simultaneously filed petitions
to review agency orders, but with the additional proviso that
the selection of a court of appeals to hear the appeal be vested
in the dJudicial Panel on Multidistriet Litigation.  This
reczommendation was approved by the Conference.

LIMITATION ON THE JURISDICTION OF
FEDERAL COURTS OVER STATE CASES

H.R. 46, 98th Congress, would add a new Section 1621

to Title 28, United States Code, providing as follows: "No court
of the United States that is established by Act of Congress
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under Article III of the Constitution of the United States shall
have any jurisdiction to modify, directly or indirectly, any
order of a court of a state if such order is, will be, or was,
subject to review by the highest court of such state." The

Chairman of the House Judiciary Committee has requested
Conference views on this bill.

The Committee reported that the purposes and intent of
the bill are not clear and that it is drawn in such broad terms
that its potential effect and consequences cannot be
gscertained. As written, the bill would severely restrict
jurisdiction in an area in which Federal courts have been
thought to have special competence in the protection of
Constitutional and Federal statutory rights. Furthermore, the
Committee believed that the bill is unnecessary in view of the
abstention doctrine enunciated by the Supreme Court in
Younger v. Harris, and other cases. Upon the recommendation

of the Committee, the Conference strongly opposed the
enactment of the bill.

FEDERAL TORT CLAIMS ACT

H.R. 490, H.R. 595, H.R. 3142 and Title XIII of S. 829,
98th Congress, are bills to amend the Federal Tort Claims Act
to provide for an exclusive remedy against the United States in
suits based upon acts or omissions of United States employees,
and to provide an exclusive remedy against the United States
with respect to constitutional and other torts. Some of the
bills would require a jury trial with respect to alleged
constitutional torts.

The Committee was advised that H.R. 3142 has been
introduced as a successor bill to H.R. 490 and H.R. 595. The
Committee recemmended that the Judicial Conference advise
the Cpngress that the enactment of these measures is a matter
of policy for the consideration of the Congress, but, if enacted,

the bill would probably increase the workload of the district
courts and the judicial system generally.

DISCRIMINATION IN EMPLOYMENT

H.R. 415, 98th Congress, would amend the Age
Discrimination in Employment Act of 1967 to permit persons
to bring suits under the Act in Federal distriet courts without
regard to whether any proceedings have been commenced by or
on behalf of such persons under State law. S. 686, 98th
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Congress,
limitation of 70 years of age,
to reinstate the tenured facu

would eliminate jury trl

of the 70 year age lII
tenured faculty excepti
the Congress and the

. o
also amend the Act to eliminate the upper ag

w0 to make procedural reforms, ax}d

ity exception. The Senate bill

ials in age diserimination cases.

iew of the Committee that the elimination
e limitation and the reinstatement pf the
on in the Act, are matters of policy for
Conference agreed. The. Committee
enacted, these bills would increase the

It was the v

soted, however, that if

workload of the distriet courts.

AL
APPEALS FROM THE INTERNATION
TRADE COMMISSION AND CERTIFICATIONS
FRC:M DISTRICT COURTS TO THE -
COURT OF APPEALS FOR THE FEDERAL CIRCUL!

ide a period of 60
H.R. 1291, 98th Congress, would provi
days in which to z’appeal to the Court ofprg:eals IfJor. ::(je Fgfaeé':;
inati e ni
Circuit from a determination © : o
i issi The bill would rectily an
International Trade Commission. . on
i i ilar oversight, however,
oversight in the statute. A similar over . VT o
' i tification of interlocutory
occurred with respect to the cer o
istri The statute, 2 S.
eals from the distriet courts.
ellggz(d)(l) and (2), provides Cproczedlflrgslaifnczr; ttcr)lem &S{c;urtth eg(t;
International Trade and the Court of C o e ed for
ifications, but no parallel procedure. was p
:g;téii: of int’erlocutory orders from the district courts to the

Court of Appeals for the Federal Cirecuit.

It was the view of the Committee that the .timesto tbe
allowed for an appeal from & decision of the Un‘léc'edti (;c: 3?
International Trade Commission and tfor t};: f:rttrl\elcgourt o
i istrict cour
interlocutory orders from the dis S he

ireuit are matters of policy ior
Appeals for the Federal Circul ma y o e
‘ hts in the statute sho
Congress, but that the oversig ) o the
tion of the Commitie
corrected. Upon the recommenda .
ended corrective
~onference approved H.R. 1291 and recomm ectl
fegilsﬁation regarding interlocutory apneals from the district

courts.
PEREMPTORY CHALLENGES OF JUDGES
H.R. 3125, 98th Congress, would provide for the

i j to another upon
ionment of certain cases from one judge t _
I’;ﬁissrlggmrxzzt of a party. The bill would require that "if all
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parties on one side of a civil or eriminal ease to be tried in a
Federal. distriet eourt or bankruptey court file an application
requesting the reassignment of the case, the case shall be
reasmgne.d to another appropriate judicial officer for trial."
Thg application must be filed within 20 days after the initial
assignment of the case or within 20 days of the date of service
of process on the most currently joined party filing the
appl;catlon. Only one such application may be filed by the
part1e§ on -ne side of the litigation. It was the view of the
Comn}lttee that this bill would introduce undesirable judge-
shopping and would make it virtually impossible to maintain
individual ecalendars. Upon the recommendation of the

tC):_(l)lrnmittee the Conference strongly opposed enactment of the
1 .

ADDITIONAL JUDGESHIPS

Judge Hunter informed the Conference that the
Subcommittee on Judieial Statisties had developed a schedule
fop conducting the 1984 Biennial Survey of judgeship needs. In
this .re-gard the Subcommittee plans to consider, in more detail
'.chan In past surveys, the use of magistrates in evaluating
judgeship needs in the distriet courts. The Subeommittee also
plans to explore the possibility of recommending decreases as
well as Increases in the number of authorized judgeships. The
'Subcom.mlttee will meet in May, 1984 to formulate its final
judgeship recommendations. Copies of the Subcommittee's
report and analysis will be submitted to the eourts concerned
and to the judicial couneils prior to filing a complete report
with the Committee on Court Administration.

The Committgq has decided to defer consideration of
the need for an additional judgeship for the District of Utah
until the completion of the 1984 survey.

COMMITTEE ON THE BUDGET

Judge Charles Clark, Chairman of the Committee on
the Budget, submitted the Committee's report.

SUPPLEMENTAL APPROPRIATIONS FOR THE
FISCAL YEAR 1984

.The Confergnce, upon the recommendation of the
Committee, authorized the Director of the Administrative
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Office to submit to the Congress requests for supplemental
appropriations for the fiscal year 1984 in the amount of
$21,308,000. The request will include funds for an anticipated
4 percent pay increase in salaries to become effective in
January, 1984; funds to provide for a contribution to the Social
Security system as mandated by Public Law 98-21; additional
funds in the amount of $4,500,000 for "Defender Services" due
to the increased Criminal Justice Act caseload and related
costs; and an additional $4,580,000 for the bankruptey courts
to cover additional por age and printing costs and to replace
the United States Trustee program for six months in 1984 in
the event that program is terminated.

APPROPRIATIONS FOR THE FISCAL YEAR 1985

The Conference approved the budget estimates for the
fiscal year 1985, prepared by the Director of the
Administrative Office and submitted by the Committee. The
estimates, exclusive of the Supreme Court, the United States
Court of Appeals for the Federal Circuit, the Court of
International Trade, and the Federal Judicial Center total
$986,706,000, an increase of $106,984,000 over the amount
recommended by the Appropriations Committees of the
Congress for the fiscal year 1984, adjusted to reflect proposed
supplemental abopropriations requests. Approximeately 50
percent of the increases in the budget requests are for
mandatory or uncontrollable costs such as within-grade salary
advancements, promotions, increases in contract rates, and
charges for equipment, services, and supplies and the continued
demsnd for large increases in the charges for space rental by
the General Services Administration. Provision has been made
in the budget for an additional 1,289 permanent personnel
positions. The Director was authorized to amend the budget
estimates because of new legislation, action taken by the
Judicial Conference, or for any other reason the Director and
the Budget Committee consider necessary and appropriate.

The Conference also gave approval to ineluding in the
budget funds necessary to cover changes in the magistrates
program that may be recommended by the Magistrates
Committee at its meeting to be held in December, subject to
any adjustments that may be necessary by reason of action of
the Conference at its next session.

The Conference also approved the conversion of 250
authorized temporary bankruptey clerical positions to
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permanent positions and the conversion of 160 temporary
bankruptey clerical positions to temporary-indefinite.

BUDGET CALL

At the request of Judge Clark the Conference also
approved changes in the Judiciary budget ecall to reflect
current requirements and to provide for the allocation of
personnel and other resources for court operations. Judge
Clark. noted that the formulatior of budget estimates for
subrnlss‘io'n to the Congress should be based on ecaseload
projections nationwide and on staffing formulas approved by
the Judicial Conference.

JUDICIAL ETHICS COMMITTEE
. .Judge.Edward A. Tamm, Chairman of the statutory
Judicial Ethies Committee, presented the report of the
Committee.

ACTIVITIES OF THE COMMITTEE

.Judge Tamm informed the Conference that the
Committee had received 1,867 financial diselosure reports for

the calendar year 1982, including 953 reports from "judicial

officers" and 914 reports from "judicial employees". Since
Janugry 1, 1983 the Committee has also received 32 reports
required to be filed by nominees to judgeship positions. All
reports submitted to the Committee are being reviewed by at
lea_ast one Committee member to determine whether they were
"filed in a timely manner, are complete, and are in proper
form" as required by 28 U.S.C. App. I 306(a).

The Conference was informed that five judicial
employees had not yet filed reports for the calendar year
1982. In the absence of filing, the Committee, acting in
accordgnce with the procedures previously adopted by the
Committee and reported to the Conference in Sept. 1980
(Conf. Rept., p. 76), will consider a reference to the Attorney
General under 28 U.S.C. App. I 304(b).

REPORTING FORM AND INSTRUCTIONS

. The Cqmmittee has ende&vored to limit future changes
In the reporting form and instructions in order to facilitate



comparison of reports with those submitted in prior years, and
to ease the burden on reporting individuals in preparing their
reports. Consequently, the Committee has decided to retain
the current form and instructions for use in making reports for
the calendar year 1983 with only minor modifications. These
include an addition to Parts II and III of the form to permit a
reporting individual to state affirmatively that the
"Differences between investments reported last year and those
reported this year, which are not explainet in Part VI
(Transactions) of the report, reflect changes n investments
that the Act exempts from disclosure"; a certification
pertaining to participation in litigation to make it clear that it
applies only to litigation in which the reporting individual
participated as a judicial officer or a judicial employee; and an
amendment to Section VII of the instructions pertaining to

trusts.

Upon the recommendation of the Committee, the
Conferenee, in accordance with Section 303(e) of the Ethies in
Government Act of 1978, approved the revised reporting form
and instructions submitted by the Committee.

ADVISORY COMMITTEE ON CODES OF CONDUCT

Chief Judge Howard T. Markey, Chairman of the
Advisory Committee on Codes of Conduct, presented the
report of the Committee.

ACTIVITIES OF THE COMMITTEE

Judge Markey informed the Conference that since its
last report the Committee had received 17 inquiries from
persons subject to the various Codes of Conduct and had issued
13 advisory responses. The Committee is also publishing
Advisory Opinion 73 relating to Requests to Judges for Letters
of Recommendation. Judge Markey also advised the
Conference that the amendment to 28 U.S.C. 455, the
disqualification statute, to enable a judge to consider the
effect of disqualification on the public interest in certain
limited circumstances, as previously approvs:® by the
Conference, had been modified slightly and is expected to be
acted upen by the Congress in the current session.
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COMMITTEE ON INTERCIRCUIT ASSIGNMENTS

The written report of the Commi ircui

i ) mittee on Intercircuit
Assignments, subrqltted by the Chairman, Judge George L
Hart, Jr., was received by the Conference. .

The report indicated that during the peri
198.3 to August 20, 1983 the Comr%itteep :éggrﬁ‘r?xb;rtlggg 1851’
assignments to be undertaken by 59 judges. Of this numt er
one was a retired Supreme Court Justice, 16 were seh:o;
cgrcu;lt Jt_xdges, 9 were active eircuit judges, 29 were senior
dlSt.I‘lCt. Judges, two were active distriet judges, one was a
senior ].udge of the Court of International Trade an,d one was an
active judge of the Court of International Trade.

Forty-three judges undertook 59 assignments to the

Courts of Appeals and 19 judge .
distriet courts, Judges undertook 22 assignments to

COMMITTEE ON RULES OF
PRACTICE AND PROCEDURE

Judge Edward T. Gignoux, Chairman of the Committee

on Rules of Practice
the Committee. ice and Procedure, presented the report of

RULES ENABLING ACTS

On April 21, 1983 the House Judiciar Sube i
Coprts, Civil Liberties and the Administrast’ionAof(‘) rglr;;ﬁzze (c))xt]'
which Congressman Robert W. Kastenmeier is the Chairrr;an
condueted hearings on the operation of the Judicial Conferencej
rules brogram. ‘The witnesses included the Chairman of the "
Standl-ng_ Committee and representatives of the American Bar
ng:cmtmn and the Put?lic Citizen = Litigation Group.
; equent to the. hearlqg, Coryressman Kastenmeier
orwa_rded to the Chief Justice and to the Chairman of the
Stan:d}ng Committee a draft bill whieh would amend the Rules
Enablmg.Agt.s to modify the present rulemaking process in
several significant respects. Mr. Kastenmeier made clear that

the purpose of the draft bill was "o solici
prior to introduction." solicit formal comments

The draft bill would amend the Rul i
" uld es Enabling Acts t
vest rulemaking authority in the Judiciai ‘Conferencg;:, ra‘tshe(t3



than in the Supreme Court, increase the time for Congressional
consideration of proposed rules changes from 90 days (180 days
for Evidence Rules) to nine months, and would specify how
Committee members are to be selected and the procedures to
be followed by the Committees. In response to Congressman
Kastenmeier's inquiry, the Chief Justice advised that "the
members of the Court see no reason to oppose legislation to
eliminate this Court from the rulemaking process."

After full consideration the Committee advised
Congressman Kastenmeier of its views that the question of
whether the Supreme Court should continue to promulgate
rules amendments is a question of policy for the Supreme
Court and the Congress, but that if a change is to be made, the
authority to promulgate rules and rules amendments should be
vested in the Judicial Conference, either directly or by
delegation from the Supreme Court. The Committee was
further of the view that it is for Congress to determine the
amount of time it needs to review proposed rules changes, but
that a uniform waiting period should be provided for all rules.
The Committee questioned, however, the need or desirability
for a nine-month waiting period, which would further extend
the already lengthy time required to effect rules changes, and
suggested that a 180 day waiting period should be sufficient.
The Committee was further of the view that the inclusion of
provisions in the statute on rules committee membership and
operating procedures would create an undesirable degree of
inflexibility and suggested that these matters be left to the
discretion of the Judicial Conference.

The Conference thereupon endorsed the views expressed
in the Committee's letter to Congressman Kastenmeier.

OPERATING PROCEDURES

The testimony presented at the oversight hearings
indicated that some members of the bench, bar, and publie, in
spite of efforts to inform them, are unfamiliar with the
functioning of the existing rulemaking process. The result has
been to create confusion and occasional criticism. The
Committee therefore developed a written statement of
Procedures for the Conduct of Business by the Judicial

Conference Committees on Rules of Practice and Procedure,
which incorporates long-standing practices of the rule:
committees and most of the suggested procedural
improvements. The statement, however, does not include a
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requirement of open committee meetings which the
Committee deemed to be neither necessary nor desirable.
Judge Gignoux advised the Conference that the procedural
statement will be widely published and will be ineluded in any

future submission of proposed rules amendments to the bench
and bar for comment.

LOCAL RULES OF COURT

Judge Gignoux advised the Conference that the
Committee has decided to initiate a study of loeal court rules,
yvhich .have proliferated in recent years and have been
1ncrea§1ngly criticized, In the meantime, the Advisory
Committees on Civil and Appellate Rules have already begun

studies of local rules of the district courts and the courts of
appeals.

ADVISORY COMMITTEES

Judge Gignoux also informed the Conference that the
amendments to the Federal Rules of Civil and Criminal
Procedure and the new Bankruptey Rules, approved by the
Conference in September, 1982 (Conf. Rept., p. 85), and
transmitted to the Congress by the Chief Justice in April,
1983, became effective on August 1.

At the last Committee meeting the Advisory
Committees on Appellate, Civil and Criminal Rules presented
to the Committee additional proposed rules amendments. The
Committee decided to withhold the distribution of these
proposed amendments to the bench and bar for comment until
the rules changes then pending became effective.
Subsequently, the proposed amendments to the rules of Civil
and Criminal Procedure wer