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When this study was first conceived, we proposed to conduct a broad-scale
investigation of the grand jury and its counterpart-~the preliminary hear-
ing--in a number of states. Partly ir response to a suggestion from staff
at the National Institute of Justice, we amended our early plans and concen-
trated our efforts on multiple jurisdictions within a single state., = We be-

o lieve that this change in direction was a fortuitous one. By exploring the
use of these pretrial screening mechanisms in different counties operating
under. the.same legal framework, we were able to draw some important conclu-
sions. Among the most significant are these:

S

[

o

4

e Nothing is so inKprently unique about the nature of each

proceeding as to preclude using the grand jury or the

o preliminary hearing for the same screening purposes.
%, . The wuse of one, or the other screening mechanism is in
large ‘measure shaped by local norms, attitudes, and in-

formal relationships among system actors. The same jus-

tifications are often given for electing to u§e~each

EE ©

o - Both the grand jury and the’ preliminary hearing serve a
variety of collateral functions which may be ‘important
in determining when and how each is used. For example,
the prelimimary hearing may be used for the purposes of
discovery, preservation of testimony, testing of consti-
tutional issues, and review of conditions “of felease,
and an opportunity for plea negotiation. The grand
jury may be used for 1nvest1gat10n and’ case development.

@ Neither the grang jury nor the preliminary hearing
screened out a significant percentage of cases in the
jurisdictions - studied. At the same time, most of the o
cases passing their screening criteria terminated in :

. * guilty pleas or  convictions. Wwhether the proceedings

are "rubber stamps" for the prosecutor or highly: effec~- °

tive "screening mechanisms is, therefore, largely a mat-

ter of perception.» S oA

s

&

° The prelimlnary hearlng may be deemed to provide a some-
‘what better test of probable cause in terms of the - \
amount of.-evidence presented and the opportunity to
challenge that evidence. However, there are instances
in which state or local prosecutors need to use the
grand jury proceeding to investigate and prepare for the
‘prosecution of complex criminal cases. Furthermore,
‘whexe the prellminary hearlng)is waived in a large pro-
portion of cases, its efficacy as-a screening -device

S may be moot. ‘ ‘

o
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ach is more eiﬁl?l R portantly, we hope that our findings and conclusions will be of interest to
' sible to say which SPREAC . 4, aggressive )
i . 3 s . s S S .
. e It is 1imPO communitie
L of the
i ent. In one
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\ ' CHAPTER ONE

@

INTRODUCTION

b {:} B

The grand jury“system has been the subject of' a variety of criticisms in
recent years. It has been categorized as a meaningless rubber stamp; unable
or unwilling to exercise its own will or judgment ‘and acting as an arm of
the prosecutor,” charged with trampling the due process rights of witnesses
and targets of its°inquiries, and challenged on the ground that it violates
constitutional guarantees of equal protection under the law. The grand jury
has also been criticized as ineffective and a drgin on scarce resources. In
this vein, commentators have pointed out that “the gfand jury receives cases
only after they have undergone prosecutorial review (and have likely been
screened by victims and police as well). Furthermore, it is claimed that
the laws governing the quality. and quantity of evidence necessary to obtain
d grand jury indictment are so minimal as to make the proceeding a mere for-

N

mallty.

anism
flaws and the drawbacks of the grand jury. Ironigally, the preliminary heaxr:-
ing is rarely cwitiqued on the same basis .as is the grand jury although many-
of the sdme concerns apply to it as- well. "Furthermore, while each proceed-
ing has been studied inten51vely in its own right, few have compared the two
empirically as well as theoretically. °
W o

Part of the dilemma in assessing the relative strengths or merits of the
preliminary hearing and the grand jury is the lack of agreement on exactly
what functions these ‘mechanisms- should perform. It is one thing to rassess
the -efficacy of each proceeding in determlnlng whether the legal standard
of probable cauge has been met in a glven case. It is far diffel t to com-
pare the_.grand Jugy and the preliminary’ hearing on the extent to which they
facilitate dlscovery or plea negotiation. In fact,. there are only a few
studies which examine what functions are béing segyed by the grand jury ang

a

4

&
L)

4 : ) N . . [
@

1Prosecutors may opt to present felonies to the preliminary hearlng
or the grand jury in approx1mately one-=half of- the states.

8

2See, for example, Graham, Kennéth and Ieon Letwin, "The Preliminary
Hearing in los Angeles:
UCLA Law Rev;ew[ Vol. 18 (1971)i cCarp, Robert A., "The Harris County Grand
\;y. A Case Study," Houston Law Revmew, 12:90 (1974). ° .

8

2

AS

The existence “of the prelimfhary hearing as 'an alternative screening mech-=’
1§ typically acknowledged by these: critics only to underscore® the’

the preliminary hearing, over and above thejr basic screening functions.™

Some Field Findings and Legal Policy Implications." o

Y
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There are numerous additional unanswered questions on the role and operations
of the grand jury and the preliminary hearing. Very little has been written
on the patterns of usage where both proceedings are available, nor has thetre
been any analysis on the factors governing the prosecutor s choice of pro-
ceeding. Questions exist over the nature of the two proceedings as well as
their efficacy and efficiency. Little attention has focused on approprlate
expectations-for each screening mechanism and the tradeoffs between conserva-
tion of system resources and the quality of screening. In view of the criti-
cisms described above, the relative level of due process protectlon offered
by either mechanism is also an important issue. o

The purpose of this study was to compare the grand jury and the prellmlnary
hearing as screening devices “and to explore their larger role in the pre-
trial process. The study focused on the use and operation of both proceed—
ings within a single state, in two counties whoee practices differed w1dely;
By selecting only one state in which to conduct our examination, we were able
to explore the effects of "local -legal culture" on the pretrlal screening
process while holding constant the laws and supreme court rules under which
the study jurisdictions operated. N

7

We do not pretend to have addressed all of the possible issues relevant to
this subject area. Some, such as the level of screening necessdry at this
stage in the criminal justice process, are better left to theoréticians and
legal schelars. Others, such as the use of the grand jury as an investi-
gative tool, were not 90551ble given, the resource constraints of the atudy.
What we have tried to do is shed some light on the important similarities
and differences between the two proceedings, debunk certain myths commonly
associated with the grand jury and the preliminary hearing, and suggest a
number- of policy and research issues for others to explore. . We hope that
this report will contribute to the continuing discussion over the. purpose
and nature of these proceedings. - o

1.1 Guide to this Report o : . : .

@ e
e

In the remaining sections of this chapter, we brlefly examine the objectives
sought to be achieved by the pretrial screening process and the role of the

grand jury and the preliminary hearing in fulfilling those objectives. We .

tHen provide an overview of the issues raised by the availability {in some

states) of two distinct screening mechanisms and discuss recent proposals to

upgrade the grand.jury system as a result of the criticisms leveled against
it. This chapter concludes with a discussion -of the overall objectives of
our research. gThe methodology is described in Appendix A).

o

"

> B : N - =9
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The second chapter in this repoft provides “a. brief review of the laws and
local organizational structures affecting the operation of thé grand jury and
the preliminary hearing in Arizona, the state sSelected for this study. We

-~
i

K/
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b

‘the anxiety and embarrassment of trial.

UCLA Law Review,

analyze the case flow patterns for thé two counties studied (Maricepa County
[Phoenix] and Pima County [Tucson]) and present our findings on the two sig-
nificantly different patterns that we observed.

Chapters 3 and 4 provide a:thorough examipation of he operation of the pre-
liminary hearing and the grand jury respectively in Maricopa and Pima Coun-
ties. We describe both proceedings as they function in actual practice, as

?well as the perceptlons of local practitioners on the efficiency and useful-
“ness of each.

o

© The State Grand Jury's role in screening complex cases typically. involving

white collar crimes is the subject of Chapter 5. We also review the detailed
procedures followed by the Attorney General's staff to avoid error in pre-
senting cases to the State Grand Jury.

The final chapter compares the grand jury and the preliminary heafing across
the sites studied and summarizes our findings. We conclude with a discus=-
sion of issues and questions to be considered in any examination:-of the pre=
trial screening process and the appropriate roles of the grand jury and the

preliminary hearing. We also raise additional gquestions that need to be

answered.
. p Qx"'
1.2 .~ The Role of the Prelimiflary Hearing and Grand Jury in Pretrial
Screening g '

i3] ’% - " T ‘

» &
- o

The purpose of’pretrial-screening is,
which are weak, insidnificant, :
secuting from penetratlng further 1nto the criminal justice system. Thus,
the pretrial screenlng decisions -are de51gned not only to save the govern=
ment and the accused from dincurring’ unnecessary expense, but also to pro-
tect the accused from unfounded and malicious allegati ons, thereby avoiding
Within .the scope of tqls overall
objective; a number of specific funct10ns~have beén described. , In gen-
eral, these fall - into three categories: evaluatlon of proof; conservatlon
of system resources by weedlng Qut: cases not sufficiently 1mportant to pur~-

simply put, to prevent those cases

sue, and appllcatlon of communlty noxms and judgments.

.
? *

[
i - 4
o @

In praEtice,»pretrial screening is‘not a single event, but an ongoing proc-
ess which typiqally involves all actors in the criminal justice system. A
victim's decision regarding whether to report a crime may be the first screen

; &
LE =
& i . 2 6y = <
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Lt 2

£ N .

. 1See, for example, Graham, KEnneth and Leon Letw1n, "The Preliminary

Hearing in Los Angeles: Some Field Flndlngs and ILegal Pollcy Impllcatlons,"
18:636, 1971.
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that occurs. By deciding not to investigate a case or to make an arrest
even though a suspect has: been 1dent1f1ed, Pbolice officers ,screen out cases.
Magistrates perform a screening role when they refuse to issue an arrest
warrant. Prosecutors who decide not to prosecute cases brought to their
attention by law enforcement officials or to investigate citizens' .complaints
are screening. A maglstrate at the prellmlnary hearing screens when he or
she declines to bind over a defendant for trial and a grand jury performs a
51mllar role when it refuses to 1nd1ctgf ‘ : : @

The relative importance of the preliminary hearing and the grand jury as
elements in this pretrial screening process is a matter of some debate. = Some
observers ciaim that screening decisions ‘made by individual prosecutors. may’
<be more effective in weeding out unfounded chargés than either the prellmln-
dry hearing or the grand -jury, since prosecutors generally apply a more
stringent standard. Prosecutors often evaluate cases. using a likelihood
of conviction standard, whereas the maglstrqte“and grand jury are. generally
charged with determining probable cause. Furthermore, these observers
contend that prosecutors have little to galn from prosecuting weak cases and
that the expense and negatlve public opinion "associated with 1051ng such

. cases are themselves sufficient barriers to prevent possible abuse.

o

- : o ¥ o )
Those who hold this view-often play down the role of the grand jury and pre—
liminary hearing on other grounds as well. An oft-cited argument. is that,
since the trial is designed to safeguard the rights of the accused, there
is little need for such safeguards at the pméllmlnary hearing or grand Jury
stage. The fear is that expanding the nature and scope of these proceedings
would turn them into mini-trials or allow the accused to, be tried twice.
Therefore, the pretrial proceedings are sometimes designed to® preclude con-
sideration of certain issues (such as suppression issues or affirmative
defenses), leading in turn to, charges thats the hearing is nothlng more than
a rubber-stamp for the pmosecutor s decisions. Although the rubber stamp
label is typically applied td the grand Jury, it may also apply to the pre~
liminary hearing in some circumstances. v : .

o
W b e
i @

On the other hand, other commentators have pointed out that there are prob-
lems with overreliance on either police "or prosecutorial screening or on
trials to guarantee judicial safeguards. These observers argue that the

‘prellmlnary hearing and  the grand Jury have an 1mportant role to play as

Screening dev1ces. . Aol

B

[

o

1Probable cause exists 1f the facts as presented would lead a veason-
ably intelligent n@d prudent person to believe that a c¢rime has been: committed
and that the defendant committed it. Prosecutors may screen cases DY tryihg:
to assess’ “the llkellhood of conviction by predlctlng the credlblllty or'welght
of their evidence when presented to a jury. , :

@

i

>
&

7y

)
4

The idea that screening by eithér the police or the prosecutor is an adequate
substitute for a more formal proceeding hds been challenged for a number of
reasons.  Studies have shown that police rarely screen out a sizable portion
of cases brought to their attention, deferrlng instead fo the prosecutor or
the magistrate to weed out’ cases brought before them. Given the routine
contact and close working relationship between the police and the prosecutor,
the police version of the facts might not be examined as thoroughly by the
prosecutor as it would be by a detached observer.  Moreover, it is claimed
that Prosecutorial screening lacks uniformity. For example, prosecutors

lethln a 51ngle jurisdiction may disagree ‘on the .standard of proof required
for -prosecution or on tnf "conv1ctablllty" of a case, thereby making dispar-

ate streening decisions.

-

Also” cited as a weakness in police or prosecutorial screening is the absence
of any involvement by the community or any outside authority in the deci-
sion-making process. The magistrate or the grand jury represent such out-
side participation, given that 'they are not involved in case preparation
or presentatien. Although outside scrutiny of this type.may often have a
limited or-indirect effect on pre-trial proceedings, its importance is under-
scored when one. considers the infrequency of such involvement at the trial
stage.

Thosé who‘afgue that the availability of trial is inadequate to guarantee
protection base their arguments on the widespread use of plea negotiations to
dispose of cases. ' Stating that "...the modern adversarial jury trial is far

" too expensive, complex, and time-consuming to be used as the system's routine

method for dispute resolution," Arenel}a. asserts that trials are offered to
all in’'the hope that few will accept. It is true that defense.cqunsel and
the judiciary have an obligation to ensure that pleas .of guilty are entered
voluntarily, reliably demonstrate factual guilt and are made.in conjunction
with & krnowing and intelligent .waiver of the right to contest legal guilt at
trial. As Aranella contends, however, there are a number of institutional

 factors 'which may impede the ability of these actors to make these guaran-—

tees. Excessive caseloads, lack of time to investigate and prepare . cases
fully, -and uncooperative clients may reduce the effectiveness of the pro-
cedures estéblished to guarantee due process. Morover, depending on the
nature of local discovery laws or prov1510ns for testing the admissibility
of ev1dence, pleas may be entered on the basis of incomplete information.

Iy

=

1Graham and Letw;n, op. cit.

‘ MoIntyre, Donald M., "A Study of Judicial Dominance of the Charging
Process,™ Journal of Criminal Law, Criminology and Police Science, 59:4,

1968.

3Graham and Letw1n, op. c1t. .
2

; Arenella, Peter, "Reforming the Federal Grand Jury and the State

Prellminary Hearlng to Prevent Conviction Without Adjudloatlon," M;chlgan

kLaw‘Rev1ew, 78 463, 1980.
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The importance of plea negotiations to the efficient functioning of the sys~_

“ tem may also create normative pressure on defense attorneys. Court rulings

permitting more lenient sentences for those who plead guilty than for those

- convicted at trial may introduce subtle coercion- in the plea negotlatlon

process. . Judicial ingquiry designed to ferret out any. overt coercion.and to
ascertain the defendant's understanding of his action provides some minimal -
guarantee that the defendant understands the factual elements  of the crlme.

It does mnot necessarily ensure that the defendant .understands. what ‘would -

constitute an affirmative defense, nor does it guarantee that the government
has sufficient legal evidence, other than the defendant's! own admission, to
prove the essential ‘elements of the crime. : :

In sum, both the.preliminary hearing and the grand jury have been .the sub-

ject of some criticism, although the grand jury has borne the brunt of these
attacks. These criticisms have been fueled by claims that these proceed-

ings offer différent levels of due process protection, although they perform ¥

similar screening functions and, in fact, operate as alternative screening
mechanisms in many jurisdictions. g » : :

1.3 The Dual System of Prosecution

The Fifth Amendment to the United States Constitution mandates grand jury

involvement in federal felony procsecutions unless walved.( ?his requirement -
has never been applied to the indiwidual states, howeveér « As a result,

the 50 states vary considerably in their procedures for filing. felony cases.

In some states (and in the federal system) both proceedlng may occur al-

though only the indictment is requlred (if ‘not waived). One-half -of the.
states have “abolished the  requirement of an indictment and given, the prose- -
cutor the discretion to choose between the prellmlnary hearlng and the grand
jury for case screenlng. ,

o

Those who. favor the grand Jjury as a screening device believe it confers a
number - of benefits, including, among others:?® 1) greater efficiency; 32)
sSecrecy, which is consSidered especially.impoxtant in cases involving pro-
tected witnesses and undercover agents; and -3) broad investigative powers,
including the ablllty to subpoena evidence and compel testimony. ~ Those who
favor the prellmlnary hearing: for pretrial screenlng believe that it pro=-
vides a higher level of  due process protection since it is typically adver-
sarial and open. It also 'serves a’ number ofyimpogtant collateral functions,
%

P

@

'rn  Hurtado v. california, 110 U.S. 516 (1884), the U.S. Supreme
Court ruled that, for the<states, prosecutlon by information was a Constitu~
tionally permissible alternative to prosecution by indictment. The authority
of states to choose whether to use ‘the grand jury was more recently upheld
in Branzburg v. Hayes; 408 UsS. 665 (1972). : 5

Iy

a
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1ncludlng but not llmlted to: 1) early dlscovery\of the government's case,
2) perpetuation uf”ev1dence, and 3) an opportunlty for early plea negotia-
tlon. ¢ . ‘ : - “

,U : . ‘ \K

o N

The due process 1ssues are by far the most controversial when comparing the
preliminary hearlng and the grand jury. - These have been used by commenta=
tors urging grand jury reform or even abolition. Samuel Dash, for example

compared the two proceedings in their screening capacity (specifically ex-
emptlng the investigative grand jury) and concluded that there is consider-
,able difference in the naturé of these proceedings. ‘Whereas the prelim-

- inary hearing is an open proceeding ,before an impartial magistrate in which

the" accused may be present and may partjcipate through cross-examination
and the introduction of evidence, the gr&nd jury proceeding is by nature
secret and is, ek parte. It is not directed by an impartial individual but
by the prosecutor whose decision it is to file charges. Thus; Dash arames
that in those jurisdictions where the prosecutor has exclusive. control over
the choice of screening mechanlsm, he also “controls the defendant's .access
to the protectlons inherent in the prellmlnary hearings~ Dash concludes that
1f the xight fo part1c1pate -and. the right to counsel attach at the prelimi-~
nary hearing,” then the indigting grand jury must also be deemed a criti-
cal stage of prosecution at ‘which those rights apply. By imposing parallel
requlrements, the prosecutor's choice of screening QFchanlsm would no longer
determine the protections extended to the defendant.

-3

Y
G &

Two solutlons to,the equal protectlon issue are generally proposed. 1) xe-
structuring the screenlng process so that the prosecutor cannot denyﬂthe de-
fendant due process protections as a’ result of the method of filing.charges

or 2) revising the grand jury proceeding to incorporate due process protec-
tions comparable to those available at the preliminary hearing. Each of
these approaches has been tried. -

In November 1978, the California Supreme Court in Hawkins v. Superior Court -

adopted the first of these solutions by mandating post=-indictment prelim-
inary hearings on the basis of the equal protection clause of the State

s}

2

—

Amerlcan Crlmlnal Law Rev1ew, 10: 807, 1972.

2See also  Alexander, Richard P. and Sheldon Portman, "Grand Jury
Indictment Versus Prosecution by Information--An Equal Protection-Due
Process Issue," Hastings law Journal, 25:997, 1974.

3Coleman Ve, Alabama, 399 U.S: 1(1969).

4The U.S. Supreme Court has ruled that ‘the due process safeguards
applicable in’ a preliminary hearing are not required before the grand jurys
‘In’ United States v. Mandujano, 42 S U.S. 564 (1973), for example, the Court
rejected the rlght to counsel at grand Jjury proceedings.

a
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Dash, Samuel, "The Indicting Grand Jury: A Critical Stage?," The
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Constitution.1 The Court found “that a defendant charged by 1nd1ctment i
seriously disadvantaged in contrast to a defendant eharged by infoymation."
Specifically, the fundamental rights of ‘counsel, confrontation, and a hearing

before a judicial officer were cited as unavailable to”defendantsacharged by _

grand jury indictment. It was the existence of a dual system of prosecution
with differing due process safeguards that triggerad the egual protection
issue. Bs noted by the Court.,

the prosecuting attorney is free in his completely unfet—

tered discretion to choose which defendants will be charged

by indictment rather than - information and consequently

which catalogue of rights, wlgely disparate though they may
, be, a defendant will -receive. , :

By

The Court in - Hawkins found no compelling state interest to Jjustify this
discrimination. ~ The solution ‘devised by the Court was to require a post-
indictment adversarial hearing at which the defendant would have access to
the full range of due process protectlons that would be available during
any prellmlnary hearing.

Although similar challenges to the grand jury have been raised for years
in many other states, the courts have consistently supported the wuse of
the grand jury indictment to dinitiate prosecutions. The Hawkins deci-
sion remains unique at this time. However, the procedural requirements
of Hawkins were adopted in Wisconsin through legislation. In 1979, the law
was amended to require:

[u] pori J.ndlctment by a grand 3juxry a complalnt shall be
issued [and] . . . the person named in the inhdictment .. . .

shall be entitled to a preliminary hearing . . . and all :
proceedings thereafter shall be the same as_if the- person

« +» » had not been indicted by a grand jury.

&

In recent years, the major thrust of debate and activity involving grand
juries has focused on the second approach to the equal protection issue:
changing the rules -and procedures of the grand Jjury itself, rather than

v ’ o

q1Hawkins Ve Superlor Court, 22 -Cal.3d 584, 586 P.2d 916 (1978).

@i

Ibld., at 592.
Ibid., at 592.

4 .
. See, for example, State Ve Bogorquez,
(1975) and Falgout v. People, 170 Colo. 32, .45

ANMt-hriz. 549, 535 P.2d 6
.2d 572 (1969).

5Chapter 291 of the Laws of 1979, repeafJﬁ
Statutes,- section 968. 06.

g and- recreating Wisconsin -

P

restructuring the process for case screening as occlirred in California and
Wisconsin. Perhaps the best known set of proposals for:.grand jury reform was
developed by the American Bar Association's (ABA) Section of Criminal Justice
throtagh its Grand Jury Committee. The Committee, establlshed in 1974, has
devnloped 30 leglslatlve pr1nc1ples of grand jury reform. Initially, 25 of
these were approved as ABA- pollcy by the House of Delegates in August 1977;
three were approved in 1980; and two more followed in 1981. The 30 princi-
ples include measures designed to protect the rights of witnesses, including
the right to counsel in the grand jury room and the right against self-
incrimination; to establish evidentiary standards for grand jury proceedings;
to reguire recording of testimony and commentary; and to set up guideline

for granting immunity and using the contempt powers of the grand jury.

&

Any comparison of the preliminary hearing and the grand jury as alternative
screening mechanisms should address not only their relative due process safe-
guards, but other factors as well. For example, it is important to compare
the two proceedings on their relative effect on resources and scheduling.
Furthermore, the grand jury and the preliminary hearin§ serve collateral
functions, such as facilitating early discovery or plea negotiations, in ad-
dition to their screening function. While advocates of ithe preliminary hear—
ing stress its assurance of due process guarantees, this deoes not explain
why defendants so often waive their right to a preliminary hearing. Simi-
larly, arguments that the grand jury is far more efficient from the prosecu-
tor's standpoint do not explain why prosecutors occasionally elect to use the
preliminary hearing. Indeed, despite the rhetoric, ‘tactical considerations
often carry far greater weight in decisions governing the use of the grand
jury versus the preliminary hearing than the particular rules under which
they operate. Therefore, it is imperative that these two proceedings be ex-
amined not only in yelation to theoretical considerations but as they exist
and are used ‘in practice. p

o

It is also important to note that debates centering on both the due process
issues and other more practical considerations often treat the preliminary
hearing and the grand jury as if they represented a single "ideal" or "typi-
cal" proceeding. Yet, as will be discussed throughout this report, the man-
ner in which these screening devices operate variés dramatically from juris-
diction to jurisdiction, depending upon state laws and rules as well as local
norms and customs. It is not pdsSlble to state, therefore, that the preli-

-minary hearing guarantees a certain combination of due process protections

which are not available at the grand jury proceeding, since neither proceed-
ing is uniform from state to state. In fact, in some states there is little
difference, from the defendant's point of view, in the due process protection
offered by either the preliminary hearing or the grand jury. A major purpose
of this study is to help inform the debate over these pretrial  screening

1The ABA principles and their implementation at the state and fed-

eral - level -are -discussed  in  Emerson,  Deborah Day,. Grand Jury Reform: A
Review of Key Issues (Washington, D.Ci: Natlonal Institute of Justlce, 1983)
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processes by contrasting their operation within a single statutory frameworks
Before discussing the results of our own research efforts, however, it is
useful to describe the research questions addressed and-summarize the method-
ology used.

2

Y

1.4 The Current Study

! ) ° @ e

In view of the concerns raised about the grand jury's role in case process-
ing, its effectiveness and efficiency both in its own right and in contrast
to the preliminary hearing, we set out to conduct an exploratory and de-
scriptive analysis .qf .some of these issues. The primary subject of inves-
tigation was defined to be the grand jury per se se--lts structure, functions
and basic operations. In examining the grand jury's screenlng“functlons,
we felt it was essential to examine' its counterpart--the preliminary hear-
ing=-~and the process by which prosecutors elect one mechanism or the other.
The issue of grand jury reform was also included insofar as it affected the
types of grand jury procedures utlllzed in the Jurlsdlctlons selected for
study.

W

Our study design involved a comparison of the use and operations of the grand
jury and the preliminary hearing in a single state where the legal framework
was constant but prosecutorial discretion over the method of case initiation
resulted in considerable variation in local practice. . Flve basic research
questions were developed to guide this study:

1. On what basis do prosecutors elect to utilize the grand
" jury versus the preliminary hearlng to ‘screen cases?

2. How do tHe grand jury and the preliminary hearing
screening processes actually operate with respect to:

e Dbasic oréahization, structure, and functions; and
e actual operations, including scheduling, duration,
and roles of major participants?

3. What evidentiary requirements:are applied by law and
what types of evidence are typically introduced in each

N

screening proceeding?

4., How efficient and effective are the grand jury and pre-
liminary hearing proceedings as screening mechanisms?

5. How is the grand jury used as a screening mechanism in
more complex cases such as those involving white collar
i .or organized’crime?

X

The methodology used to select the sites for thls study and to carry out

the research design is- described in detail in Appendlx A. Basically, the’

research was conducted in a single state (Arizona) in which local practices
varied dramatically despite the common statuto¢y framework. * The two largest

_counties--Maricopa County (Phoenix) and Pima County (Tucson)--presented a

natural experiment for study sincé Pima County uses the grand jury for most
cases whereas Maricopa County .is more selective in presenting cases to the
grand jury. The statewide grand jury, which focuses on complex cases typi-
cally involving white collar crime, was also examined. 'As described in
Appendix A, this research combined interview data with an examination of
case records to provide qualltltat1Ve materlal as well as descriptive statis-
tics. : :

b

With. the cooperation of local authorities, we were given access to both grand
jury and preliminary hearing transcripts to complete our case records analy-
sis. These were critical to our description of the characteristics of the
two proceedings; they also prov1ded us with rich anecdotal material which is
interspersed throughout this report. Since grand jruy proceedings are secret
in nature and transcripts are generally not made available to the public
(other than in the interests of justice), we were extremely fortunate in
obtaining them in furtherance of our research objectives.

In order to examine ‘the preliminary hearing and the routine screening grand
jury, cases were randomly sampled. from all those filed in the two counties
between July 1, }1979 and June 30, 1980. Special samples, representing mcre
complex cases, were also drawn from the records of the Organized Crime and
Racketeering Unit {(OCRU) in Maricopa County and the Consumer Protection/Eco-
nomic Crime Unit (CP/ECU) in Pima County. In conjunctlon with draw1ng these
samples, 500 cases were randomly identified in  sach site to provide a gen-
eral descrlptlon of the case flpw in each county. A final set of cases was
drawn from those presented to the State Grand Jury by the Attorney General's

office. ~Each of these samples provided a unique insight into the pretrial

screening process, as will be discussed in. the remainder of this report.

P
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CHAPTER TWO

k FELONY CASE INITIATION AND PROCESSING

= =3 @

This chapter is intended to’pro§§de a brief introduction to the legal an
5, organizational structures and case flows in the two counties under study.

First we describe the court,system and provide a brief overview of case ini-

o tiation events. Next, we describe the local socio-legal culture and discuss
the manner in which felony cases proceed in each county. +What is striking in
this discussion is that, despite the fact that the two counties operate under
a single legal framework, they have adopted two sharply differing approaches
to the pretrial screening process. Subsequently, we provide a summary Sf the
major differences between Maricopa and Pima Counties, as well as some specu-~
lative comments on ‘the origins of or factors associated with thesé differ-
ences. It is clear from the marked contrasts between these jurisdictions
that local history, norms, and expectations have more to do with the behav1or
of system participants than the formal legal structure.

k] SIS
5 z
o o o

2.1 Overvi®w of the Arlzona Court System and the Laws Governlng

Case Imltlatlon o

\/‘\ K S,
The Arlzzna court syetem is d1v1ded into four levels, as displayed in Fig=
ure 2 s Only two.of these levels are involved directly in the pretrial
,,screenlng process--the Superior Court and the courts in which the justices

of ,the peaceg  sit,
]

a 2
a o - N

The -Superior Court is a single, s?atew;de court system. At the close of
1980 the Superior Court consisted of 81 judges 51tt1ng in 14 countles. The
- Superlor Court is a trial court of general jurisdiction and, in addition to
" edvil jurlsdlctlpn, presides over felony prosecutions and may hear misde-
. meanors Aif not .otherwise provided by ‘law. Of particular interest to this
study, the Superior Court is resPon51ble gor impanelling the grand jury in
those counties where the grand jury sits. It also has concurrent author-
ity with the Justice Court to conduct preliminary examination$, although the
C, vast majority of such hearings are heard in the lower court (see Chapter 3).
. ) : oo .
0 hd : bl
o g 1 N 7
The laws governing case initiation in Arizona are described in more
detail in Appendix B. ’

These data axe drawn from the 1980 Annual Judicial Reporﬂfpublished
by the Supreme Court of Arizona.

3By statute,

call a grand jury three times a year--in January,. May, and September. Atf%he
time of this study, only Maricopa and Pima Countlei had sufficient prpulatlon

o to fall undexr this requirement. ° ‘ e

WV
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preceding page blank

referred to throughout this report as Justlce Courts»///

all counties with a population of 200,000 or more must'”

o)

©
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. Figure 2:l \
g ~ ORGANIZATIONAL CHART—THE ARIZONA JUDICIQRY
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Superior Court judges in Maricopa and Pima Counties are selected on the basis

o

N y® - of merit; in other counties, judges are elected. The presiding judg&yfgh eé\\f\
o - » . SUPRFME CpliRT R county is appointed by the Supreme Court. In counties with three \e\g moré
> : . - _Ch'Ef)USt‘Ce‘ . Judges, the presiding judge may appoint court commissioners to perform é\;ties\\ _,
Vice Chnef]ustlf:e <+ defined by law or Supreme Court rules. In criminal cases, the commissioners .~
» 3 Associate Justices " Lot § _ ‘ . ;
P . 6-Year Terms A may preside at the; initial appearance of the defenda:}nt in :Superlor Court.
Statewide, +here are 84 justices of the peace, each serving a single pre-

cinct. These justices are elected by the voters in the precinct to a four-

year term of office. The-Justice Courts have Jurisdiction over misdemeanor

cases (concurrently with the Municipal Courts). Their involvement in felony

cases is limited to handling appearances of a defendant following the filing

of a complaint and holding preliminary hearings when they occur (except in

the ‘rare instance a preliminary hearing is held in the Superior Court).
i

i N . "

COURT OF APPEALS
12 Judges, 6-Year Terms

Division lI-Tucson

Division [-Phoenix 0
Chief Judge* & 2 Associate Judges

Chief Judge* & 8 Associate Judges
3 Departments (A, B & C) i o )
Presiding Judge* & 2 Judges Ea. COUﬂtlQS?COChlSE, Gila,
Graham, Greenlee
Pima, Pinal,
Santa Cruz

As noted, this study is concerned with the flow of cases into and through ./
Counties: Apache, Coconino the Justice Courts and the Superior Court. Figure 2.2 provides a simplified

Maricopa, Mohave, Navajo,

Yavapai, Yuma

A

SUPERIOR‘COURT
81 Judges, 4-Year Terms

o

S

version of the three possi‘bir‘e case flow patterns from initiating event to ‘

filing in “Superior Court. These three patterns, labelled Patterns a, B, and
C for easy reference throughout this report, are described in greater detail
in Appendix B. Case flow statistics ahd descriptions of each county's prac-
tices are described below. '

2.2 *  Maricopa County B

Presiding Judge Each County** .
Maricopa 41 Yuma 3 » : | ‘ ,, ) . 3
'le?f 12 Ic\zr‘\lcla;ave % gneheaméjl:pa?g:' Maricopa County encompasses metropolitan Phoenix, the governmental.and com-
’ i Egﬁogﬁ,o 3 Navajo‘ 2 , ra Saarr?tla Cﬁ?: ! mercial center of the state. In addition, it includes a number of affluent
: , Pinal 3 Yavapai 5 ) resort '’ communities, ' the university community of Tempe, poor Mexican-Ameri-
i ) .

g

¢

JUSTICES OF THE PEACE
84 Judges, 84 Courts {Precincts) .

4-Year Terms

<
MUNICIPAL COURTS
64 Full-time Judges
53 Part-time Judges
74 Cities/Towns

o *Elected by their members
*=Appointed hy the Suprema Court

14

can areas and’ five Indian reservatipns, - the la‘rg,est‘) of which is +the Gila
River: Indian Reservation, (Criminal cases arising on Indian reservations are
handled in the federal’ court system.} In 1980, the popula“.tiono was 1,511,552,
an increase of nearly 56 percent since 1970.' Over half the state's. popu-
lation currently lives in Maricopa County, which is 9,155 square “miles in
land area. :Approximately 15 percent of the population is Mexican-American,
with a small proportion of blacks and Indians. . ‘ :

The influx of population into this area, due largely to the dry, warm cli-
mate and growing employment opportunities, has transformed Phoenix_from a
relatively small, 1} '

» Uniform Crime Reports.

. ’ , . largely agricultural ranching community to a sprawling
ms;'fc’pa :g ) rl;li?rl:?o g ‘metropoliﬁ\ The enormous growth k}as not been without cost. For example, -
.Yavapai 7 Apache 4 : . o
Cochise 6 Mohave 4 )
Yuma 6 Greenlee 3 ¢ .
Coconino 5 Graham 2
Gila 5 Santa Cruz 2

1F:i.gures drawn from population estimates”in the 1970 and 1980

=
»
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o
during the 19705 the Ehoenlx area became the center of many land fraud and
securities fraud schemes. These ultimately resulted in the creatlon of the
state-wide grand jury and a special proseﬂutlon unit within the Attoriizy Gen-
eral's Office. (See Chapter 5. ) B : s 9

o

2f2.1 The Maricopa County Court System °

“ - . [

X > : ] o3

As of spring 1982, the Superior Court of. Arizona, Maricopa County, had 39
judges including a presiding judge and 'an associate presiding judge. . The
Criminal Division had 11 judges and two .full-time commissioners, appointed by
the presiding judge to three-year terms. The position of presiding criminal
judge is rotated every one to two years at the discretion of the presiding
judge. »

During 1980, the last yea¥: from which cases were sampled, the caqurt had
7,450 felony filings (plus 50 transfers in) and 6,528 terminations. Back='
log at the beginning of the year was 3,329; at the end, 4;301: @ Very few mis-
demeanors were handled directly in Superlor Court (80 flllngs and 68 termina-
tlons) " N

The current presiding judge, who has served in his present position for sev-
eral years, has exercised considerable influence on: the operation of  the
grand jury in Maricopa County.' In the early 1970s, as a result of off-the=
record proceedings in a number of grand jury cases in both Maricopa and- Pima
Counties, this judge made it clear that he *would not tolerate similar lapses
of procedure in the future and noted that it might be necessary to disim-
panel the grand jury before the conc1951onzof its statutory term of service.
Breaches of grand jury secrecy, an additional problem at approxlmately the
same-time, were also the subject of hig concern. In response to these con-
cerns, the Maricopa County Attorney's Office developed a standardized proce-
dure to be followed in presenting cases to' the grand Jury and submitted it
to ‘the judge for approval. Suhsequentl“, upon the creation of the’ Sé&ce
Grand Jury, the attorney géneral's staff‘&as‘”nformed that strict adherence

to the rules governing grand jury proceedings would be” ‘expected. - The formal-.

ized procedures developed. at the state level and in Maricopa County {(which
will be descrlbed in subsequent chapters) can, therefore, be attributed in:
large part.to the pollClGS established by the pme51d1ng judge in Maricopa
County. : ¢

There -are 18 justices 'of the peace in  Maricopa County, ‘correspondingV to
the 18 preéincts in the county. ' These” justices are elected officials ‘and,
according to state law, need not be lawyers. ~Of the 18, only 'a few are

trained as lawyers. . Their education and experience vary greatly: one

©

-8

)

o . 4

1

behalf of the Arlzona Supreme Court. (Phoenlx, 1980)

Ty

, Data drawn from ‘the Arizoha Qourts: 1930 Caselead, Financial and’
Personnel ﬁéport, published by the Administrative Office of the Courts on

<
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is currently a rancher, another is a former chief of policet 'During”1980,°

=)

11,472 felony complaints were filed in the 18 justice courts.  ° .

. E " 1
2.2.2 ' The Maricopa County Attorney's Office
= N ks

During the time of our study, four major ‘bureaus in the County Attorney s
Office were involved with the processing of- adult felony ‘cases: : the Charging
Bureau, the Trial Bureau, the Major Felony Bureau, and the Organized Crime
and Racketeering Unit. , : ‘ ' : -

fes 2

The Charging Bureau, which was staffed with approximately 20 attorneys in-
1979, was primarily responsible for reviewing cases presented by the var-

ious ' law enforcement agencies in the county for factual and legal sound~

ness. According to office policy, no complaint or indictment could be filed
unless the evidence established a reasonable likelihood of conviction on the
offense charged. In conjunction with reviewing cases brought before it, the
Charging Bureau performed the following functions3 '

® review of departmental (police) reports; 5

® preliminary evaluation of a defendant s candidacy for

adult diversion;
2

' filing of criminal«complaints in justice court;
= . . . 2 ’
@ election of the preliminary hearlng or the grand jury ~
as the charging mechanism; . o v '
® presentation of cases going to the. grand jury, with
the exception of those handled by the Major Felony
Bureau and Organized Crime and Racketeering Unit;
® 'selectlng and subpoenalng w1tnesses to the prellmlnary
" hearing; and : : = ’ 2 -

- reassigning cases, where approprlate, to the Major
Felony Bureau or the Organlzed Crime and . Racketeering
Unit.. 5 - PO

/ . : . . s N

The Criminal -Trial Bureau, the largest burealli in the County Attorney's OfflCe'

with ‘nearly 40  attorneys, was responsible for the prosecution of all crim-

inal cases in: Marlcopa County Superlor Court and the downtown Phoenix justice

PR R - - . »

o ) . a

1

ﬁated at the time the cases under study were belng processed. Where appropri-
-ate, we: note . some of “the organlzatlonal changes .1mplemented‘ since - 1981.

o . o . o,
b : . : L. . o

I3

=

The Marlcopa County Attorney's Office 'is- descrlbed here as it oper=

courts with the exceptlonwof cases assigned to the Major Felony Bureau and
the Orgdnized Crime and Racketeerlng Unit.: :

L

-In addlrlon, the Trial Bureau was respon51ble for conductlng all prellmlnary

hearings scHeduled by staff in the: Charging Bureau. ‘These hearings were
assigned on¢ a  daily basis, with each attorney in the Bureau spending ap-
proximately one to one and one-half days a week in Justice Court for pre-

* liminary hearings. , Thus, in the typical instance, cases were processed

horizontally; with dlfferent staff members handllng the charging and trial

/_functlons. (This occasionally posed problems vis a vis scheduling of wit-

nesses at the prelimlnary hearlng, as dlscussed in Chapter 3.) a
[

The Major Felony Bureau's goal was vigorous prosecution of major offenses and
-offenders®with maximum penalties. Priority was given toc the following types
of cases: . homicide, sexual assault where weapons were used, armed robbery
‘over a certain dollar amount, major arsons, multfple defendant cases, and
cases involving repeat offenders. ‘

b

The Bureau received its cases either through direct contact by law énforce-
ment agencies or through referrals from the Charging Bureau ‘and the Criminal
Trial Bureau. = The Bureau's functions included case .development and inves-
,tigation before and after case filing, locating and interviewing witnesses,
presentation of the case tou either the grand jury or preliminary hearing,
pretrial preparatlon, trial, sentenc1ng, and post-conviction work. ~Within
this and the Organlzed Crime and Racketeerlng Unit, cases were handled ver-
tlcallyy insofar as possible. In 1979, 12 attorneys and six investigators
were ass1gned to this Bureau.

" . B
4 = B8

Finally, the. Organized Crime and Racketeering Unit (OCRU) was devoted
to the prosecution of organized crime, white collar crime, official corrup-
tion and large-scale pornography. OCRU handled all phases of the cases it
prosecuted, from 1nvest1gatlon “through post-conviction work. During 1979,
it was staffed by 12 attorneys and nine investigators, 1nclud1ng one 1nvest1—
gative accountant and one legal clerk. ’ , o

A new,county‘attorney was: elected in January 1981. - After running on a strong
law and order platform, the new county attorney began instituting policies.
consistent . with his beliefs. - The adult d1vers1on program was dismantled;
plans were developed to. utilize 1nvest1gat1ve resources more proactively
against drug dealers; and the office began to explore the possibility of in-
-creased reliance on the grand. jury rather than the preliminary hearlng to
flle cases,,prlmarlly to expedlte case flow. - ~ S ‘

b

. 1Cases in outlylng justice courts were, _generally handled by attorneys
in outlying Charglng Bureau offlces located within the: respectlve jurlsdlc-
tions. : !

o . - : e
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_borhood support, increase accountability to the co
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plified for purposes of desgcribing the typical case flow.

0 o i

In ‘addition. to these 1n1t1at1ves, the office was reorganlzed from a centra\—
The new organlaatlpn involved vertical case
processing, with c¢lusters .of lawyers asslgned to prosecute crimés committed
in each ©f several geographical subdivisions. Each unit was charged with
handling cases from charglng through dasp051tlon The County Attorney's
Offlce hoped that thlS geographlcal organization. wpuld help genérate neigh=-
unlty, and foster attor-
neys' commitment to the .area. Based on a prlvate industry model, this organ-
ization »was also de51gned to encourage’ healthy com etltlon among ‘units. The
Major Felony Bureau and OCRU contlnued in operatlon/as they exlsted under the
previous admlnlstratlon. @ » 7 o b

JE

2.2.3

Maricopa County Case Flow1 e

case flow in -Maricopa County ({(depicted in Figure 2.32) shows two pre-
trial screening stag}es in most cases == the initial screenvand review stage
which is the sole responsibility of thesprosecutor, and a- second stage in=
volvn.ng (upon the occasion of 'a scheduled prel:.mlnary hearing) prosecutors,
defense . attorneys and sometimes a maglstrate while the case is still within
the: jur:Lsd:Lct:Lon of the Just:Lce court. Summarizing  briefly, we find that:

1. Less than two—thirds of the cases survived stage one. g
Roughly 62 percent of the’ 15,800 felony cases received i
from! the polige were initially filed a® felonies in
Justice Court. The other 6,050 (38%) were screened
out' by the prosecutor at the earliest opportunity.
Thus, only 9,750 (62%) survived the initial stage.

Ta ‘ P : ;o

1Data on case flow in the ¢two counties were obtained through an
‘examination of 500 randomly samp‘led felony cases ‘in - each county and 1nter-
views with prosecutorial afd law enforcement personnel,. These data  were
used to develop estimates of case flow patterns. Estimates in this chapter
represent. numbers of defendants. “For a descr:.pt:Lon of the laws governing
each case flow pattern, see Appendix “B. | :

N . S &

2'I'he flow charts in th(La fo%lown.ng sections have .been somewhat sim=o
For example, we
have not attempted to depict the ways in which a case can reenter the system
after a dismissal, a’rejection, or a finding of no probable cause, although
the prosecutor typically can refile a case after ‘these events.
of these flgu_res, each case is considered to-enter and exit the system only
once. We have also simplified these charts by ignoring case attrition, which
may be due to a defendant being a fugitive or undergoing psychiatric hospi-
tallzatlon, for example.
leads to the next logical event and have estimated the numbe¥ of cases at
each: stage using the proportion of cases in our sample that reached that
stage.

3These calculatlons do not 1nclude theo est:.mated 50 cases- presented
dn.rectly to the grand Jjury without ever being filed :Ln Justice Court . (la—
belled Pattern C cases throughout this chapter)r. “They include 300 c:;ses

presented to the grand jury dlrectly :Eollown.ng arrest and 1n.1t:|.al appearance
before a magistrate. : @

For purposes

In our flow charts we - have assumed that each event

-

Jeved

L
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Figure 2.3
Maricopa County Case Flow Estimates’
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2. Roughly half the felony caseload is resolved in Justice
Court. ©Of the 95750 Felony cases filed in Justice
Court (and not ‘screened out upon initial prosecutorial
review), 4,285 (45%) were xresolved in Justice Court

. through dismissal, deferral, plea to a misdemeanor, or

v a finding of no probable cause; another 1,225 (13%)

were bound: over to Superior Court only for the purposes

of,  accepting a plea and sentencing. .  The remaining

4, 240 cases {(43%) were bound over to the Superlor Court

w1thout 1mmed1a*e resolutlon.

5 3. -Clearly, the preliminary hbaring track is the preferred
mode of oberation in this |jurisdiction. Of the 9,750
cases ' filed as felonies in Justice Court (and which
survived the initial review), 1,175 (12%) were pre-
sented to the grand jury- All other cases remained
on the preliminary hearing track. N '

4. While a great many preliminary hearings are scheduled, o
few are actually held. - Of the 9,750 cases in which
a preliminary hearing was initially scheduled (exclud-
ing those screened out upon initial prdésecutorial
review), preliminary hearings were held in only 1,190
(12%). The other cases: which had been scheduled for
the preliminary hearing were resolved in several ways.uh

1
(Pattern B). Respondents in Maricopa County s&uggested that nearly two-
thirds of cases rejected by prosecutors were Pattern B cases which were often
stale, involved out-of-state defendants, or had a very low priority.

The Charging Bureau almost always files a felony charge, in the approximately
62 percent of the cases which survive this initial review. There is mno
standard policy or practice that covers reduc1ng charges to mlsdemeanord
at this point; rather, cases jare filed as felonles and 1n1t1ally follow
the typical felony case flow. For almost all casesL the first judicial

proceeding is the initial appearance before the magistrate. The .routine

practice in Maricopa County is to schedule the preliminary hearing at this
initial appearance. Although our estimates show that preliminary hearings
actually occur in only 1,190 (12%) of the cases in which' a hearing date is
scheduled (excluding those Pattern A cases screened out by the. prosecutor
following the initial appearance), this date is the focal point for the
second level of screening} ' o
: P €]

In Maricopa County, the normative expectation is that most cases will con-
tinue on this track, which provides an opportunity for negotiation between

- defense and prosecution prior to or at the occasion of the preliminary hear-

ing. It is unusual for prosecutors to bypass the scheduled preliminary

“hearing at this point and present a case to the grand-jury. We estimate that

such intervention did occur in 1,175 (12%) of the cases surviving the ini-
tial prosecytorial review.

(;\

e ‘ ‘ 2,825 (29%) were resolved through a plea in either

Justice or Superior Court; "2,650 (27%) were dismissed

or deferrxed; and- 1,910 (20%) 'waived the preliminary R
hearing without a plea, often in exchange for some P
benefit. As noted above, the remaining 1,175 cases

(12%) were presented to the grand®jury. Thus, in the

final analysis, ‘the number of grand jury proceedings

and preliminary hearings were\roughly equal. o

Accordlng to an internal fOl-C _MEMo éesued in. September 1979 by the Maricopa
County Attorney, circumstanges in which ‘cases -should be presented to the
s grand jury include the following: ; : R

‘@ when there are out~of-state witnesses;

S

@ when there axe professional witnesses . (doctors, pharma=-
B cists,-etc:); . ,

.

Q-

S

+ In the remainder of this section we describe the Maricopa County case flow
in detail, highlighting the timing of screening decisions, the. locus of
responsibility at each screening stage, and the factors involved in these
decisions. . Where possible we note the relationship: (if any) between of=-
fense type and case flow patterns. (See Tables 2.1 and 2.2 in Section 2.4
for a cross~county analysis of -caseflow statistics). - ‘ :

e

e}

e when multiple jurisdictions .are involved (since each
involved precinct would have to hold its own preliminary

» hearing);

e

e When the investigation requires a'large number of wit-
nesses; a

"
R

P G

At the time of our study, initial intake decisions were handled by the Charg-~

ing Bureau, except for cases w1th1n the jurisdiction of the Major  Felony
! ; Bureau or -the Organized Crime Racketeerlng Unit. (In certain instarnces,
cases handled by, the latter two Bureaus go directly to the grand jury after
they are screened and follow Pattern C, depicted earlier in Flgure 2.2 ‘and

described in detail in Appendix B.) _ .

1In Figure 2.3, Pattern A and Pattern B cases are shown as equally
frequent. Although one type of case may be more common than  the other,
we were unable to obtain any estimates of the proportion of cases in each
category in Maricopa County from interview respondents. ,

Of the estlmated 6,050 cases_screened out at this initial review,
approx1mately 520 (less than 9%) were %referred for other prosecution." This
catchall phrase 1ncludes cases reduced to mlbdemeanors and filed as such in .

c1ty court.

=

The Charging Bureau reviews the remaining cases either following “the ini-
tial ‘appearance (Pattern A) or before any chargés are filed in,Justice Court

O
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¢ when the cask involves more than one defendant; and
) whenlthe idenfification%of the defendant is not a prob-
lem in the case (i.e., there are surveillance photo-

graphs or fingerprints, etc.).

“

On the other hand, there are circumstances in which the grand jury should not

be used since the preliminary hearing offers tangible advantages. The pol-
icy memo identifies the following situations for which the preliminary hear-
ing is the preferred -approach:

. is} i

e when it ispdesirable to.haventestimony preserved;

;@ when it is_degirable to have the witness testify because
! events surrounding the crime are confused and unclear;

®. when it is desirable-to have a further identification by
" the victim of the suspect;

e when it is important to assure that the victim is inter-
ested in pursuing the matter; and

e where there is some uncertainty as ,to whether or not
witnesses will be willing to testify.>-

Although there are clearly articulated reasons for the prosecutor to use
either the grand jury or the preliminary hearing, it is important to recog-
nize that neither proceeding is held in 7,385 (76%) of the 9,750 cases that
pass the initial prosecutorial screen and in which an initial appearance is
held in Justice Court. As noted above, mechanisms have evolved in Maricopa
County to involve all participants in the criminal justice process in at-
tempting to resolve cases prior to their being bound over to Superior Court.
These include plea ‘agreements to misdemeanors (thus retaining the Justice
Court's Jjurisdiction over 'a case), diversion or deferred prosecution pro-
grams, and agreements to plead upon arraignment in Superior Court.  Cases may
also be dismissed at this point, sometimes in conjunction with plea negotia=-
tions in other cases 1nvolv1ng the defendant. °
detall below.

P

Of the 9,750 cases scheduled for a preliminary hearing, we estimate that
2,650 (27%) are dropped at this stage. A small. number of these (300 cases)
are referred to deferred prosecution programs,

4

e 1Cle.arly, there may be cases in which factors favoring both proceed-
ings are present, although prosecutors we interviewed seemed to have no dif=
ficulty in choosing between the grand jury and the preliminary hearing in
1nd1v1dual cases. Given the atypical usage of the grand jury, it would be
’falr to infer that ?e reason for going to the grand jury would: have to be
quite strong to caUSe a change from routine practice. :

2
The relatlonshlp between these factors and the decision :to proceed

by way of the grand jury or the preliminary hearing was verified in inter-

views with prosecutors, defense counsel, and judges.

24
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of negotiation between the¢ defense attorney and the prosecutor. - .The re=-
mainder of these cases are dismissed by the prosecutor. In some instances
this occurs following plea bargaining in other cases involving the same
defendant. In other cases, the dismissal is at the initiative of the pro-
secutor. While this ‘latter event might occur independent of the preliminary
hearing date, it is more likely to result from the failure of a victim or a
witness to appear at the scheduled preliminary hearing, which is then can-
celled. It is critical to point out, however, that in this latter instance
the prosecutor can almost .always refile the charges at a later date. From
our sample of 500 cases, we found that the cases dismissed at this stage
represented a range of offenses. Nearly one-=third of the dismissed cases in
our sample involved crimes of violence (typically aggravated assault), and
slightly over one-third involved property offenses. Approximately one-
quarter of this group were charged with drug offenses, which almost always
involved marijuana. . The remaining cases represented offenses against public
order or multiple types of offenses.

Negotiations at this stage can also lead to some cases being reduced to mis-
demeanors. Our analysis in Maricopa County indicates that 1,600 cases, or
aﬁproxlmately 16 percent of the 9,750 cases in which a preliminary hearing
was scheduled, were terminated at this stage through a plea to a misdemeanor
charge. These cases may be pled in Justice Court under only two conditions.
First, the charge must actually be reduced to a misdemeanor, not an: "open
charge" whlch may be treated asg either a felony or misdemeancr. -Second, any
probation which is imposed must be unsuperv1sid, since supervised probation
is only available through the Superior Court. Sixty-six percent of the cases
in our random sample of 500 which terminated through a plea agreement to a
misdemeanor involved drug offenses. With only one exception, the drug in=
volved was marijuana. Property offenses (generally petty thefts and vandal=-
ism) accounted for 16 percent of the pleaé to misdemeanors, whereas only
eight percent stemmed from crimes of violence. Offenses against public
order accounted for the remaining 10 percent of these cases. >

In some instances, a plea agreement may be developed at the time scheduled
for the preliminary hearing but the Justice Court may lack jurisdiction to
adjudlcate sthe case. This situation exists if the defendant is pleading
guilty to a felony or *to an open charge, or if the plea agreement involves a
sentence of supervised probation. In these cases, the defendant typically

 waives the preliminary hearing and the case is transferred to Superior: Court

for a "plea arraignment." ‘here is no need for any judicial involvement at
the Justice Court level in cases with such waivers. This procedure; used
only in Maricopa County, occurs at the first appearance in Superior Court
which' would otherwise constitute the traditional arraignment. At the plea
arraignment, the presiding criminal judge accepts the guilty plea and im=
poses sentence. According to one defense attorney, this procedure usually
is reserved for negotiations involving pleas to charges that preclude the
imposition of any prison sentence under the new sentencing code.
mates derived from our case analysis: indicate that roughly 1,225 cases, or
13 percent of the 9,750 cases scheduled for a preliminary hearing, were
resolved in this fashion. Property offenses accounted for the largest

portion (approximately 38%) of the caseés waived with a plea in our sample of‘

25
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500. Violent crimes represented one-quarter of the cases resolved in t?is
way; drug offenses Wefe(charged in 17 percent of these;cas?s; %Pd the reméln-
ing cases following this pattern involved driving while intoxicated, crlmei
against public order, or multiple categories of offenses.

(]

o

‘ O -
The preliminary hearing may also be bypassed at the discretion of the defend-

ant although no plea is negotiated. Known as "straight waivers," these
cases are bound over to the Superior Court, where a traditional arraignment
occurs and the progression of events leading to trial commences. We have
estimated that straight waivers occur in 1,910 cases, or approximately - 20
percent of the 9,750 cases scheduled for a preliminary hearing. . Respond-

. ents generally agreed that straight waivers were enacted by the defendant

in\sxchange for release on personal recognizance or for scheduling conveni-
enéé. Reépondents were "not as ¢onsistent on whether waivers were made Fo
obtain early discovery; some felt that the discovery policies were suffi-
ciently 1liberal to eliminate this as a benefit' for the defendant, whereas
others indicated that this was an adequate quid pro quo.

Q

i:xmight be expected, a range of different offense types are handled im this
manner. From our analysis of 500 randomly selected cases, we found that the
distribution of' offense categories was as follows among the cases in which
straight waivers Sécurred: property offenses ~(44%); crimes of violence
(28%); drug offenses (12%); other offenses (13%); and mixed offense types
(3%).° :

- v ) ’ it ' g:%:(‘{)
As noted above, preliminary hearings or grand jury proceedings are held in
only 2,365 (24%) of the 9,750 cases filed in Justice Court. Our sample of

preliminary hearings showed that 44 percent of the caseload <dnvolved crimes

of violence, 27 percent involved property crimes, 17 percent involved drug
offenses, and the remaining 13 percent involved other fyvpes of offenses or
combinations of offenses. (The caseload of the prelimingry, hearing is dis-
cussed in more detail in Chapter 3.) 1Im Maricopa County, the grand jury's
caseload was distributed as follows: 29 percernt of the cidses involved crimes
of violence; 35 percent involved property crimes; 25 percent involved drug
offenses; and 10 percent involved other offenses or combinations of offenses.

&

(More detail is provided in Chapter 4.) 4 :

i

1One issue of interest concerning waivers in which no plea is nego-
tiated is the power of the prosecutor to contest or veto the waiver, since
the waiver must be signed by the prosecutor as well as by the defendant and
his attorney. Respondénts in Maricopa County indicated that there were cir-
cumstances in which the prosecutor would object to waiver of the prelimin-
ary hearing, particularly where there was a need to preserve certain testi-
mony. We were not able to document any cases in which the waiver was opposed,
however. A small number of cases in which the defendant was not allowed to
enter a waiver did appear +<in our sample in Pima County.
cussed in the following section.
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These will be dis-.

- Arizona=Mexico border.

i

i

Clearly, similar types of cases may proceed by any of the casévf;oﬁﬁﬁaths
described above. With few exceptions (sfich as the use of a plea agreement
to a misdemedanor to resslve many marijuana cases or the use of the préelim~
inary hearing for many crimes of violence), the process of determining
how a case will proceed is not bound by the nature of the offenses charbed

What is common in most of these cases is the use of the occasion of the
scheduled preliminary hearing as an opportunity for discovery and negotia-
tion. . In most instances, this is the first time the parties meet face~to-
face. Although there may be contact between, the prosecution and the
defense prior to the date set for the preliminary hearing, there is typi~
cally not enough time between the initial appearance and the preliminary
hearing for any significant negotiation to occur, since the interval must
be 10 days or less if the defendant is in custody. Therefore, both parties
approach the hearing date uncertain as to whether a hearing will actually
take place or whether some form of negotiation will occur. {

RN

Respondents indicated that negotiation is not possible at such an early stage
when cases are presented-to the grand jury rather than scheduled for a pre-~
liminary hearing. Resolving cases in this fashion and at this stage in the
process reduces the burden on both defense and prosecutorial resdurces, par-
ticularly that of trial preparation. The inducements to enter or accept a
Plea at this point dre similar to those in effect closer to trial whHen plea
negotiations traditionally occur. The process is facilitated by the informal
practice of allowing the defense access to ttie police report prior to or at
the time set aside for the preliminary heag;ﬁg, although this is not required
by the 1laws governing discovery. Reso;ﬁing cases in this fashion results

f\in efficiencies for the courts as we%}f/ The Justice Court does not have to
“hold a preliminary hearing, and tgg/Guperior Court, at most, is involved in

accepting the plea at arraigngsnt for those cases which‘ remain felonies.

& / ’
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o . 5
Pima Cqunty coveérs the southern portion of the state, extending to the

which is the commercial, .educationdl and cultu;%k*cemﬁﬁr of southern Arizd%a{
the coungy is very. rural. The Papago Indian Resgfvation and two g;étus
forestiy ' consume® over half of the County's 9,240 square mile area,” Like
.Maricopancdunty,

decade. Its;popuiation in 1980 was 539,800, up 53 pegpeﬁf from 1970.

.. Persons of Spanish heritage account for approximately gsupepgentféf the total

~ population .and other minorities account for an additi

itself.

ornal séven percent.
AN

1Although Maricopa County has devised a prefpreliminary hearing
conference (describeds in Section 3.3.1), there are no data available on
the freqpency of these conferences. :The scenarios we have described may
occur at this conference or at the +time set for the preliminary hearing

o

Apart from the state's second largest city, Tucson,

Pima County has experienced rapid growth duripg” the last'!

o
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Like most other parts of the country, Pima County has experienced a substan-
tial rise in the crime rate over the last decade. According to the FBI's
Uniform Crime qeport, the rate of violent crime has more than doubled between
°1970 and 1980. ‘A major concern for law enforcement offlclals is the heavy
illegal drug traffic aleng the Mexican border. Tucson, which is only 65
miles from Mexico, is reputed to be a major center for illegal drugs entering

"‘i{he  United States.

Although Tucson is the eedond largest city in the state, it is considerably
smaller than Phoeni#. In fact, Tucson: has retained some of the characteris-—
tics assocciated with small towns, including a relatively informal atmosphere
within governmental agendies. For example, individual prosecutors are al=~
lowed a good deal of discretion in the performance of their duties. Clearly,
formalization is a matter of degree; however, our observations and those of
others interviewed during our study indicated that there is less formality or
structure in the operationof the pretrial screening process in Pima County
thap, in Maricopa County. Furthermore, many of our respondents characterized
the judges in Pima County as fairly liberal as a group, although individual
variations were noted., Another difference noted between Maricopa County and
Pima County was the more aggressive nature of the defense bar in the latter.
These aspects of the socio-legal culture help explain the different approach=-
es to case processing, as will-be described below. .

[

2.3.1 . The/ Pima County Court System

"
The Superior Court of Pima County has 16 judicial positions, only 15 of which
were filled as of April 1980. The presiding judge is named by the Arizona
Supreme, Court, taking into account the wishes of the local judges. The pre=-
siding judge at the time of our study had held that position for the last
three years. Typically, the associate presiding judge is the successor to
the presiding judge. The presiding judge also names one judge to supexvise
the processing of criminal cases and one responsible for the civil caseload.
However, due to a shortage of judges, the associate presiding judge often

assumes one of these positions. There are also three full-time commissioners.

e N <

A few years ago, the Pima County Superior Court created a separate criminal
division, with five judges assigned exclusively to criminal caseloads. The
change in court structure was one of several recommendations which emerged
from a one-year federal grant which focused on the court system. This

organizational scheme was dropped after one year, however, because it' did

not produce the anticipated result: there was no increase in the number of

I [

The FBI's Unlform Crime, Report's ‘¢rime rate figures measure the»c

number of zreported crimes’ in a communlty' compared with populatlon .size.
Violent crime includes offenses. of murder, forcible rape, robbery and ag=-
gravated assault. Nationally, the violent crlme rate incrsased by 61 percent
from 1970 to 1980.

= o

G
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cases processed. ' Furthermore, according t6 the preziding judge, the criminal
judges were "burried out" and asked for reassignmgnt.

o

& i P

During 1980,
2,589 terminaticns. Backlog at the beginning of the year was 1,024;_at
the end 1,266, Only eight percent of the felony cases pending at the end of
the year exceede¢ed the 150 day time limit for speedy trial. Only.two mis-
demeanors were filed directly in Superior Court and both were dismissed on
the prosecutor's motion.

The Justice of the Peace Court in Pima County includes five judges; four are
located in Tucson and one ‘in the town of Ajo: During 1980, 1,238 felony
complaints were filed in the five justice courts. ¢ o

7

sy

2.3.2 The Pima County Attorney's Office

The increase in the crime rate in Pima County was not matched by a concomi=
tant increase in prosecutorial resources. In order to improve efficiency,
the County Attorney's:Office made a number "of changes in organ17atlon and
procedure during the mid-1970s. An adult diversion program for flrbt =time
property crime offenders was initiated, and a decision was made to prosecute
as misdemeanors cases involving first offenders charged with possessing small
amounts of marijuana. Specialized staff were designated (1) to review cases
for charging, (2) to prosecute drug crimes and complex white collar crimes
by means of joint law enforcement/prosecutor teams, and (3) to handle sex
crimes, arson, and serious offenders.® The organizational structure is de-
scribed more ¥fully below. ~

P .

= I

The Criminal Division handles prosecution of all crimindl cases, regard-
less of the age of the offender or the seriousness of the charges Within
the Criminal Division, separate unL%s are responsible for charging deci-
sions, felony trlals, and prosecutlon of misdemeanors in the Justlce Court.

- 5
The Issulng Team, which consists of a supervisor and two experlenced attor-
neys assigned on a rotating basis,
ciality areas such as sexual offenses, drugs or consumer fraud.
responsible for ‘reviewing cases and deciding whether to begin a felony.
prosacution, prosecute the case as a misdemeanor,
gation, or reject the case. In addition to screening cases,; the issuing
attorneys decide whether the case will go to the grand jury or the pre~-
liminary hearing.

s ‘ R

a

1Data drawn from &he”Arizone Courts: 1980 Caseload, Financial
and Personnel Report, published by the Administrative Office of the Courts
on behalf of the Arizona Supreme Court. (Phoenix, 1980).
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the co rt had 2,796 felony filings (plus 30 transfers in) and .

handles all felony cases except spe-
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Once the Issuing Team has carried out its functions, the case is assigned to
oné of - several Trial Teams. -“Each trial team includes a senior attorney who'
is responsible for supervising jthe work of the deputy county attorneys. The
Trial Teams' handle all felonies except those asslgned to special units which
are responsible for prosecuting cases involving narcotics, serious offend-
ers, sex abuse, chaxld _abyse, and arson.

W 4 "
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In Pima - County, white collar crime cases are typically handled by the Con-
sumer Protection and Economic Crime Units.S“ Although Arizona law currently
assigns the primary responsibility ¥for consumer protéction to the .State
Attorney General's (Office, an agreement between the attorney general and

the county ‘attorney has delegated this responsﬂullty to the Pima County

Attorney's Office for caseés within its jurisdiction. The - Consumer Protec-
tion Unit accepts complan}tc related to business practices from citizens.
The business or person involved is given an opportunity to “reply to the

complaint. If there J.s>ev1dence that a crime has been committed or a regu-
lation v:.olated, restigation may be undertaken and, if the results
warrant, a civil action or a criminal prosecution may be initiated. The

Economic Lrime Unit works s ‘a law enforcement/prosecutlon task force.
Alleged offenses are handlet” as criminal cases or as civil cases, depend-
ing on the facts, the available evidence, and the probability of obtaining
restitution for the victim. While most frauds are handled by the Consumer
Protection Unit, securities violations and land frauds are prosecuted by the
Economic Crime Unit. '

2.3.3 Pima County Case Flow‘l

The felony case

flow in Pima 002th depicted in Figure 2.4 is less complex
than that of Marlcopa County.

In Pima County, there are only two key

1Data on:-case flow in the two counties were obtained through an
examination of 500 randomly sampled felony cases in earh county and inter-
views with prosecutorial and law enforcement personnel. These data .were
used to develop estimates of case flow patterns. Estimates in this chapter
represent numbers of defendants. For a description of the laws governing
each case flow pattern, see Appendix B.

2 z '
The flow charts in, the following sections have been somewhat sim-

plified for purposes of descrlblng the typical case flow. For example, we
have not attempted to deplct the ways in which a case can reenter the system
after a dismissal, a réjection or a finding of no pProbable cause, although
the prosecutor typically can refile a case after these events. For purposes
of these figures, each case is considered to enter and exit the system only
once. We have also simplified these charts by ignoring case attrition, which
may be due to a %fendant being a fugitive or undergoing psychiatric hospi-
talization, for exaiple. In our flow charts we have assumed that each event
leads to the next logical eventi:and have estimated the number of cases at
each stage using the proportion’ of cases in our sample that reached that
stage. ' :

1’yuf\l‘m::l\fﬁiy.ﬂﬁ il e

Figure 2.4
Plma County Case Flow Estimatas’
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'Estimates used In this figure represent numbars of defendants.

Source; Developad by Abt Associates from summary statistics, interview data
and an analysig of 500 randomly selected casss.
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* events--the initial scz ’eening dec1510n by the prosecutor and the grand- jury

Pretrial case processing decisions are in large part controlled
= R by the prosecutor and do not involve any negotiation process with the de-
‘ fense. There is also little reliance on the Justice Court during the screen-

Summarizing briefly, our findings are that:
.
et s R i:»:«mxe,rrwcwxzﬁf>mW4ﬁvf—$m~~-*“’"’

A number of potential felony cases are automatlcally

,\_‘;\Lr

z‘\,;(»*"".,"\f‘ A =

filed as misdemeanors by law enforcement officials in

Pima County operating under a policy directive issued
by the Pima County Attorney's Office. An undetermined
number of cases, frequently involving possession of
marijuana, are never presented to prosecutors for
screenfng. © Instead, they are directly filed as mis=

demeanors in City or Justice Court (depending on the,

location of the offense) by law enforcement personnel.
Although we were unable to determine the number of
cases handled in this manner, this aspect of case
processing in Pima County should be kept in mind when
analyzing the case flow statistics for this jurisdic-
tion.

Of the 5,400 cases actually reaching the‘prosecutor,
approximately 2,440 (45%) were screened dut at the

earliest opportunity.‘ Some of these cases were
filed as misdemeanors and others rejectéed outright.
The remaining 2,960 cases continued to be treated as
felonles.

Few cases are resolved while in Justice Court in Pima

County. Of the 2,960 cases accepted for prosecution by
the county attorney and filed in dJustice Court, only
680: (23%) were disposed of before reaching the Superior
Court, through dismissal, deferral, or a finding of no
probable cause. =

The grand jury is by far the preferred screening mech-

anism in Pima County, handling 2,125 (72 percent) of

the 2,960 cases which survived the original prosecu~
torial screen and which originated in Justice Court.
It is standard procedure to use the grand jury for case
screening in Pima County. Preliminary hearings are

scheduled rarely and occur even less frequently. Of -

the 2,480 cases arraigned in Superior Court (includ-
ing those following Pattern C), 2,325 (94%) were filed
there following an indictment. '

3

A These calculations do not include the estlmated 250 cases presented
directly to the grand Jury w1thout belng flled in Justice Court (labelled

i Pattern C throughout this chapter)
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This  case flow is discussed in more detail in the remainder of this sec—

‘tion.  Following thls discmssion, the case flows for the two counties are . 0

contrasted. ) » ; &
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=i eima uﬂtyfilﬁaﬁpsﬁﬂeeﬁplqyWﬂﬁwaﬁputtartr periaEa lgrscreenlng in t&oh N »
ways. First, many cases are directly screened out from the felony case flow
by police acting in accordance with the policy enunciated by the Pima County o =
prosecutor \\ at certain types of offénses - (such as cases involving small
quantities orﬁmarljuana) are not to be presented to the coprty attorney but
are to be filed directly as misdemeanors. Second, the Pattern A case flow
has been modified in Pima County by local practice so that police are author-
ized to file amw interim complaint following an arrest without first present-
ing the case to a deputy county attorney for hls or her review. This mechan-

~ism is used to-shortcut the filing of a formal complaint within 48 hours of

initial appearance. - s

»

Although we are unable to quantify the extent of screening that occurs as a

result of the county attorney's policy, Figure 2.4 shows our estimates for

cases which are presented to the prosecutor for review. Of the 5,400 cases

actually reaching the prosecutor in Pima County. for screenlng, approxi-

mately 2,960 or 55 percent were prosecuted as felonies. Of the remainderx,

1,420 (26%) were rejected, and 1,020 (13%) were reduced +to.misdemeanors: i
¢ i .

o
The rate of rejection for felony prosecutlon appears related to the method of
case initiation. . Most cases in Pima County are initiated by arrest: rather
than by complaint; our estimates show ‘that approximately 3,500 cases (65%)
follow Pattern A, whereas 1,900 {(35%) follow Pattern B. However, we deter-
mined that approximately 1,900 (78%) of the 2, 440 cases ‘'screened out at this
stage were initiated by arrest. N ° : 2

Statlst1c57collected by the Pima County Attorney s. Qffice show that between , : Loy
25 and 30 percent of the decllned caseg were referre% to the city attorney;
suggesting that Some of the. cases covered by the policy directive may ac-

tually be reaching the county attorney 1nappropr1ate1y. Others may have ’ ~
entered the system: unnecessarily. If the prosecutor had been involved in : T
screening these cases 1n1t1ally, those considered inappropriate for felony
prosecution mlght have been rejected or deferred without the filing of® felony ' -.

charges. Some argque that.this additional step could spare the defendant the -
cost and embarrassment of- arrest or court appearance on such charges and PN
reducg the workload of the courts, \the prosecutors, and{the defense attor- “ o=

neys. , o }‘

I

7 i o

B

1Thz.s figure does not include those in ‘which the prosecutor wds : j‘" ‘
1nvolved in 1nvest1gatlng and  presenting the case dlrectly to . the .grand po :gﬁ
jury. o , , A

Whether@prosecutors would actually elect to screen, out cases
before the complaint-was ®filed is an open question. Clearly, there: are
counterpressures against rejecting the ‘case at thlS early stage, not' the -«
least of whlch comes from law enforcement. ’

2
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Once cases are accepted for prosecution, screening remalns almost exclu51vely

wnthln the control of the  prosecutor. Defense attorneYS and the Justice
Court are not generally involved as in Maricopa County.' Instead, approxi-
mately 2,125 (72%) of the 2,960 cases which are filed in® Justice Court (and
not initially screened out by the prosecutor} are presented to the grand
jury. In most of the cases in whighgthe‘ggégga“fklewawd@nhszixw:&qplaln 7

@%@;ﬂmiw%iﬁﬁﬁtﬁfire&””’Ihsfv“a the case is scheduled for, the
grand jury soon after the initial prosecutorial review. The preliminary

hearing is considered useful only in limited c1rcumstances in Pima County.u

Furthermore, time scheduled for the preliminary hearing 1s not viewed as an
opportunity for negotiation with the defense. - Instead; the stated,pollcy in
the charging unit is "go to the grand jury unless there is a good reason to
do othérwise." , ' ‘

»

‘ 0
Although technically the initial appeaxance triggers the scheduling of the
preliminary hearing under Arizona's Rules of Criminal Procedure, this
does not occur as a matter of local practice in Pima ‘County. Since prelimi-
nary hearings are held only rarely, it is considered inefficient to clutter
the Justice Court calendar with hearings which, for the most part, will not
occure Instead, the Justice Courts in Pima County typically note the last
date on which any given preliminary hearing may be héld,under the applicable
time limits, but do not schedule a hearing until & deputy county attornéy
indicates that he or she intends to present the.case in this manner.

o

While the two jurisdictions differ dramatically in their preferred mode of
pretrial screening, it is 1nterest1ng to. note that the justifications most
often noted for holding a preliminary hearing are very similar in both coun-
ties: to test fhe credibility of witnesses, to assess case strength, and to
preserve testlmony. In: both counties, these benefits are viewed as particu~-
larly attractive in non-sexual assault cases, especially those involving par-
ties who are either’ acquainted or related. In both sites, such cases are
expected to go to the preliminary heéaring which serves as a mechanism for
weeding out the reluctant victim or the weak case. In Maricopa County, this
ratlonale is also offéged for use of the preliminary hearing in sexual as-
sault cases. . In Pima County, prosecutors rely on the local victim-witness

.program to ensure witness cooperation and view the testing of witnesses on

the stand or preservatlom\of testlmony a4s largely unnecessary for sexual
assault cases. Moreover, the grand Jury is 'seen as providing an additional
benefit to the victim: he '‘or she does not have to testify in the presence
of the defendant or be subjected to intense cross-examination. Neverthe-
less,. when the victim is a child, the preliminary hearing may be used in
Pima County to preserve testimony and thus avoid dlfflcultles if the child's
memory lapses before trlal. : 0

B “ @
<

© {
We found that preliminary hearlngs were held in only ‘90 (3%) of the 2,960
cases filed in Justice Court andusurv1v1ng the “initial prosecutorlal screen.
The use of the preliminary hearlng in only selected 1nstances was borne out

| Cas ' .
In-addition, .an estir _/ed 250 ‘cases bypass the justice court and
presented dlrectly to the g¥and jury follow1ng Pattern C. .~
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by\our analysis of ‘characteristics of cases. going to the preliminary hear-
1ng ‘We. found that 77 percent of the cases in which a, preliminary hearing
wasg held involved crimes of violence (although typically not involving sex-—
ualjassault).® BAnother 11 percent involved crimes of violence in conjunctlon
witli other categories of crmme. The remalnlng S DR DS EaD wesemgzerimlnary

. R . o o TR

2 mﬁgmﬁﬂNﬂWw&AVu ’pf”“eﬁty or ther crimes. In contrast, the grand
jury .caseload in Pima County included a wide variety of offense types. Fifty
percent of grand jury cases involved crimes against property, 19 percent’ in-
volved crimes of v1olence, 14 percent involved drug offenses,. and the remain-

ing 18 perceént involved other crimes or multiple categorie€s of crimes.

B

As ‘noted above, prosecutors in Pima County used the preliminary hearing to
obtain specific benefits. However, .one of these benefits--the desire of
the prosecutor to preserve the testimony. of elderly or transient witnes-
ses--is often offset by the hope on the part of the defense that the witness
will be unavailable at trial and that preliminary hearing testimony will not
be  introduced in lieu of the witness. Thus, the defense is placed in a
double~bind: forego the benefits of discovery or cross—examination to avoid
the preservation of testimony or participate in the preliminary hearing
knowing that the transcript may save the government's case later. Although
waivers are not used as a means of prosécuting cases efficiently in Pima

‘County (there are too few such cases to effect any reduction in workload),

they do occur with some frequency, whether for
suggested above or as part of a plea agreement.

tactical considerations as

The. defendant's right to waive the preliminary hearing did not appear as an
issue in any of our cases in Maricopa County. However, in one of our sample

. cases in Pima County, the deféendants were not allowed to waive the prelim-

inary hearing. = Although we: have no way of knowing how freguently this oc~-
curs, the arguments on both sides are interesting.

Some of the victims in one case who were expected to testify at the pre-
%}minary hearing were +transients. Therefore, when the defendants tried
to waive the preliminary hearing, the prosecutor opposed this move. The
cdourt ruled that the preliminary hearing would be held since it was not
an exclusive right of the defendant but of the state as well, egpecially
in 1light of the state S 1nterest in preserving the testlmony of transient
‘witnesses. ) . . )

23

The fact that the prosecutor controls the pretrial screening process in Pima

County so tightly probably reflects long-term relationships with the local
defense bar. = The perceptions of interview respondents in both counties and

1our respondents suggested this” sometimes occurred in less serious
cases or 4in instances in which the defendant was entering military service,
for example. Pima County does not use the "plea arraignment” mechanism
used in Maricopa County for this type of case..
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aggressive.1 Prosecutors expressed doubts that the process of negotiation
and waivers, which allow the systém used in Maricopa County to operate -ef-
fectively, would be feasible in Pima County. The Justice Courts could not
function if prelimipary hearings were scheduled in many cases without expec-
5] tation of waivers or’ plea agreements’ to reduce the caseload. This is not to

o

- say that cases are not resolved or that’ some ple egoti atmng dee@mm&aﬁrum NI e
Y me b QJ} 2gotis

Table 2.1

: SUMMARY CASE FLOW ESTIMATES

T e R U R

.

RO g .y R L r*JAc:‘mg&,sQ@uz*’..xwe%/eaf—"’finméix}%w“ch:‘ohf;n‘f:;. Of the 2“' 960 cases filed in Jus- : H ; ‘ , Maricopa County Pima Ceunty
s RS S tice Court and passing the inifial prosecutorial screen, an estimated 275 = . ) o
cases (9%) entered the deferred prosecution program at this pou;t and an- S & ‘ * Number Dercent Number Percent
other 400 cases (14%) were dismissed. Nevertheless, when we cmnblne these s 5 ; ’ i ‘
two groups, we findsthat only 675 (23%) of the 2,960 cases in lea County are __ i?_q‘_; L_ﬂ,,"
resolved at the Justice Court, whereas well over 50 percent of/fthe cases in e e
Maricopa County are either dismissed or deferred in lower couét or require et e : Total felony cases* 16,050 5,750 ®
only a "plea arraignment." = B : ; _
) W w— Felony cases surviving 9,800 (61% of total 3,210 (56% of total
: ” I S initial prosecutorial felony cases) - felony cases)
For the most part, there is little participation by the defense in 'screening oo screening* P
in Pima County arnd very little activity in the Justice Courts. &an estimated ——y ‘ .
2,280 (77%) of the 2,960 cases which are accepted for prosecution and which P
pass through the Justice Courts are bound over to the Saperior Court. An e :
important consequence of the case flow pattérn in Pima County is that plea ‘ Of cases surviving initial prosecutorial screening: -
negotiation and discovery take place later than if cases were processed s ""ﬂ" : : '
through the Justice Court system. There may be no adversarial meeting of the b

parties until trial (or at a settlement conference if one is held). Wi)thhOut

access to the police report at the preliminary hearing (or even earlier as . -y r—:—u Presented to grand jury ° 1,225 12 2,375 74
occurs under the informal practice in Maricopa County), the defense is not in Co
a position to negotiate wuntil after a grand Ju7/§ indictment is returned. e Not presented to grand 8,575 88 835 ‘ 26
: ” ' - - Ty
Defense attorneys contend. that prosecutors deliberately process cases this Jopey Qm A TOTAL ) 9,800 100 . 3,210 100
J way and use the grand jury to bring the highest charges possible to strength- : ~ '
en the.lr position when plea negotiation does occur. Prosecutors claim this [ G ] Immedlate Outcome
pattern is followed primarily for reasons of efficiency and to avoid over= T
loading the Justice Court system. . : N ~-No" blll/no probable f 40 o< 55 , 2
Sl {» ‘ . , g o, g cause .
! o ¢ . ) o . . g . ) . v
fi ; : ‘ R --Resolved in Justice 4,250 43 675 21
2.4 . Summary : ‘ : . B Court through dismis- '
® ? : ) b B ICT L S sal, deferral, or plea
oo Tabld 2.1 summarizes the case flow statistics for each site.? As can be T --Filed in Superior 5,510 56 2,480 7
. seen, although Maricopa . County issues slightly more felony cases than Pima . Court** i :
y !‘ ° i s TOTAL * : : 9,800 100 3,210 100¢
: J This *characteristic (admittedly subjective) has been attributed U — - il
to several factors. Some have suggested that the defense bar is aggressive s . ) ‘ . -
in ré=sponse to the "tough" stance taken by the prosecutor. Others feel that : S Includes cases presented directly to the grand Jury without belng filed in Q\ .
the 1ud1c1ary in this county is falrly liberal and the defense bar's aggres- ‘ Justlce Court (Pattern C). ‘ !
: siveness reflects their expectat:Lon ~of achieving a reasonable return for _TL T ' ' ; . a
: the:uL efforts. o ; ‘ . **Includes cases referred to Supeérior Court for a Plea Arraignment ‘even '
! ‘ o . : ;T e ~ though "the parties have already reached an agreement on the case while it
Cases following Pattern C were excluded in the discussion . up to ‘ was :Ln Justice Court. - »
this/ point, since these cases are never filed in justice court. Pattern C —y T e . - > %
caseﬁs are included in Table 2.1, however, to show overall case flow. i L ‘ * v : ;T ‘
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e =T @d T prElifinary hearings in Maricopa County are ever held, - however, as

County (61% wversus 56%), fewer cases are actually bodhd over to Sup§;i9f
Court (56% of those surviving initial screening versus 77%). Of those cases,
Pima County presents 74 percent to the grand jury while in Maricopa County
only 12 percent are handled this way and the remaining 88>percent have a
preliminary hearing scheduled. Only _a..small-fraction —{4%)=cfthe—echedoaimms

displayed in Table 2.2. Instead, the. occasion of the preliminary hearing
is used to weed out cases at the Justice Court level through negotiation
with the defense bar. Of the cases scheduled for a preliminary hearing in i
Maricopa County, close to 19 percent end in. plea negotiation at the Justice i

Court level, and 14 percent are resolved except for the formality of the Iy
"plea arraignment"” in Superior Court. Approximately 31 percent of those . o
scheduled for a preliminary hearing are deferred or dismissed at this point. ;
The time scheduled for the preliminary hearing serves as a unique opportunity e
for plea negotiation since it is often the first time that the defense and
prosecution have a chance to meet and go over a given case. In fact, this -
opportunity .is viewed as one of the benefits of leaving cases on the pre- B
liminary hearing calendar rather than presenting them to the grand jury:. m—_—
Conseguently, 44 percent of the cases in Maricopa County are resolved in Jus- e
tice Courts. This figure would be even higher if it included plea arraign-
ment cases which are resolved at the lower court level except for necessary ’—Qa;
formalities. In centrast, only 21 percent of all felonies issued in Pima o
County are resolved at the Justiceé Court level through deferral or dismissal. -
Instead, as noted above, nearly three~quarters of the cases in this site are -
screened by the grand jury. ° ’ e
Lo
What makes heavy reliance on the preliminary hearing work in Maricopa County . -
is the fact that the hearing is so rarely held. Although the defense is L
typically given the opportunity for a preliminary hearing and defense attor- ’ .
neys quickly point out the shortcomings of the grand jury as they view them, S
they often waive the preliminary hearing. In some ways this is a reflection
of the low expectations of the preliminary hearing held by the defense ‘bar. f;*”g
Defense attorneys do not feel they obtain particularly useful discovery from =gy
the preliminary hearing or that it is a proper forum for raising suppression ——

issues or testing affirmative defenses. These factors are attributable to
the limits placed on the preliminary hearing by the Arizona Rules of Criminal
Procedure, the availability of early discovery through informal arrangements -
with prosecutors, and the quantity and quality of evidence needed to demon- -
strate probable cause: Although defense attorneys do value the opportunity
to cross-examine the government's witnesses and to identify weaknesses in the

case, there are -tactical advantages to waiving the preliminary hearing in -
some cases. These advantages, often obtained through discussions with the p
prosecutor, include additional or earlier discovery and the release of the

defendant on recognizance, as well as favorable plea negotiations. ' -
There are a number of factors inherent in each proceeding and in each juris- —

diction's adaptation of statewide rules that contribute to the case flow
patterns described above. In the next two chapters, we describe each pro- [ e
ceeding in detail, highlighting differences between the two counties.

38 ) [
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<) Table 2.2

OUTCOMES OF CASES BY SCREENING MEC

e D (R =

Maricopa Céunty lmjima County
Number Percent Number ’ Percent
Cases presented to ‘the grand
jury
No bill 5 <1 50 2
Filed in Superior Court 1,220 299 2,325 98
TOTAL 1,225 100 2,375 100
| Cases not presented to the o v
grand ‘jury
Preliminary hearing held/ ,
No probable cause 35 <1 5 1
Preliminary hearing held/
Filed in Superior Court 1,155 13 85 10
Preliminary hearing waived
(stright waiver) 1,910 22 70 8
Preliminary hearing waived
with plea (plea arraignment) 1,225 14 — -
Pled to a misdemeanor 1,600 19 - —
“Deferred or dismissed* 2,650 31 675 81
TOTAL 8,575 100 835 100

*In Maricopa County, these®dispositions occur after a preliminary hearing has

been scheduled, whereas in Pima County the reverse in true.
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CHAPTER THREE

g
' THE PRELIMINARY HEARING IN ARIZONA

3

@

In the preceding chapter, we found that use of the preliminary hearing in
Arizona varied widely from one county. to' the other. In Maricopa County,
the vast majority of cases are scheduled for the preliminary hearing. Thus,
although the defense attorney may, and often does, waive the proceeding, the
preliminary %Earing handles ‘a cross—section of cases. In Pima County, the
grand jury is the screening method of choice and the preliminary hearing is
scheduled only rarely. It is used primarily in sensitive cases and cases
where the prosecutor desires to test the credibility of the victim or other
witnesses, <assess their presence under cross—examination, and/or preserve
their testimony for use at trial.

Prosecutorial decisions regarding which screening mechanism to use are guided
by and; in turn, affect the nature of the proceeding itself. In deciding
whether or not to waive the hearing, defense counsel must also consiéér the
nature of the proceeding and the benefits perceived to be associated with it.
In this chapter, we explore the nature of the preliminary hearing in, each
of the jurisdictions under study, basing our discussion on an analysis of
Arizona's Rules of Criminal Procedure; interviewS‘with individuals in the
court system, and case records data obtained by reviewing a sample of prelim-
inary hearings transcripts and related case files.,

We begin with a brief overview of the types of preliminary hearings that are .

utilized on the national level in order to place Arizona's experience in a
broader context. What is clear from this overview is that there is no single

.or uniformeway of handling this proceeding--the preliminary hearing has many
variants, each offering different'levels of screening and due process safe-

guards. At the same time, while Arizona's approach to the preliminary hear-
ing may not be "representative," it is not unlike the systems used by many

-other states across the nation.

Next, we describe the 6peration of preliminary hearings in. Maricopa and Pima
Counties, including the manner in which “they ‘are scheduled, the duration of

the prcceedings, the nature of ‘the avidence introduced by prosecutors, and-

the operation of various due process protections for witnesses including the
opportunity to -be accompanied’by‘counsefsand the privilege against self-
incrimination. We also examine the extent to which the defense participates
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in the proceedings by cross-examining witnesses, testiné the -admissibility
“ of evidence and offering affirmative defenses. These tppics are of particu=

lar interest, sincg*they are among the major issﬁés raised in the debate over ~

P
I J&v*\-m‘ Y f;v-uv (PN Ly -’“*J’\A”\n ‘hw‘*’—o&‘l/:'\’-\o&""“%‘ "‘&J WR“% LRtk f”v"""tr"m\e\“—-d uh’[&: ﬁﬁa.c’m@\‘f
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~grand jury reform.
T SR e g
= 5 W
Finally, We °discuss the efflcacy of the preliminary hearing as g,screening
mechanism, as well as the collateral functions served by the proceeding.
analysis suggests that the secondary beneflts accrulng to the preliminary
hearing process may outweigh the proceedlng's value as a screenlng mechanism

o =

E X Set ) —. B s

A "df'wu«"w

o

‘3.1 " The Legal Framework . . . ) .

“ . ' . )
3.1.1

Y]

" A National Perspective - i
: , \ . g ‘

= : !
A comprehensiye analysis of the laws and court rules governing the prelimi=-
nary hearing across the United States was beyond the scope of this study.
Drawing upon secondary sources,

diversity that exists among federal and state jurisdictions.
[¢

Q o

e

Perhaps the most common approach to the preliminary hearing is -typified by
the federal proceeding, although there are many state variations on this
theme. According to the Federal Rules of Criminal Procedure, a prelimi-
nary examination must be held within 10 or 20 days of a defendant's initial
appearance before a naglstrate, dependlng ofi whether the defendant is in
custody. /(A grand jury indictment precludes the requirement for a prelimi=-
nary hearing). At the preliminary .examination, the magistrate is charged
with determining whether there is probable cause to believe’ an offense was
committed and that the defendant committed it. The finding of probable cause
may be based on heéarsay evidence in whole or in part. The defendant has’ the
right to cross-examine the government's witnesses, to introduce exculpatory
evidence, and, by, U.S. Supreme Court ruling, the Sixth Amendment ridht to
assigned c¢ounsel. The defense may not object to evidence on. the ground
that it was acquired unlawfully, since suppression motions are heard by the
trial court. Upon. a  finding of probable caunse, the magistrate is required
to hold the defendant to answer to the federal grand jury. Otherwise, he or
she must dismiss the complaint’ and discharge the defendant. (The discharge
7

[}

a © =

1 . . i
s See the discussion in Chapter 1 and. Emerson, Deborah Day,

Grand

Jury Reform: A Review of Key Issues (Washington, D.C.: National Institute
of Justice, 1983.) o RN
~*  Ptoleman v. Alabama, 399 U.S. 1 (1973).
B 0 0‘
o I 3() :
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however, we can provide an overview of the
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does not preclude the ‘government from inltlatlng a subsequent °prosecution
for the same offense.) ' The record of t@e\gyogfgda

zwsrLFﬁef“*“f Yn’bonnectlon “with Subsequent hearings and for
pretrial preparation under conditions set forth in the Rules.

iy

b o

- e a4 . . o

% T N @
y i T The promulgators of the Federal Rules felt that "administrative necessity and
g b the efficient administration of justice" prgcluded the use of strict eviden-—
e, T tidry standards in the federal proceeding. While recognizing the value of

AN trial’ rules of ev1dence in ascertaining whether the defendant should be bound
&» over for trial, theyswere concerned that increasing the procedural and evi~-
dentlary requirements” of ‘the preliminary examlnatlon would result in two
such determinations: one before the magLstrate and again at trial. Given the
A availability of the grand jury as an alternative screening device, they also

«° "preliminary hearing.
) e used to support’ grand jury reform and o justify a post-lndlctment prelimi=-
i nary hearing, the two approaches dlscu sed in Chapter 1; it has also been
used as a ratiorale for keeping the°pre11minary hearr?g limited in nature,
so that it is not circumvented entirely by prosecutors. ;

\, N

- In summary, the federal legal framework affords defendants a numoerze rights
[T e, . at the prellmlnary hearing stage. These*-include the right toféaii witlesses

and present ‘evidence. in their own behalf; to be accompanied’ by counsél and
to have counsel ap901nted, if indigent; and, upen application, to ‘have access
* to the preliminary.hearing transcript. On the other hand, both the Federal
Rules and relevant case law make it cleéear that the evidence produced at the
preliminary examination’ need not meet either the gquantitative or qualitative

- standards necessary to support’ & conviction at.trial. The evidence need onl
I o convince the magistrate that the accused probably committed the crime.
¥ . B
b s
A-' e j:w‘%

According to one source, the preliminary hearlng process in aEprox1mately 22
states is based inh whole or in part on the federal approach. While it was
not possible to conduct an independent leglslatlve analysis in the course of

T, e this study, it seems fair to say that the federal process is generally repre-’
s sentative of current state practice. At the same time, it is important to
L : 5 1See Notzs accompanying‘%ule 5.1, Federal Rules bf”Criminal:}rocedure.

: 2FederaZ_L prosecutors may proceed directly to the ﬁg‘rand 'ju.ry'.without
. first holding a preliminary hearing, so long as the indistment is °returned
within the time limits set by the Rules.

o

ST B
. 3 \\(\ ) : ° S .
R . 3
o See, forfEXample,(U.S{ Va King, 482 F.2d 768 {(D.Cs Cir. 1973). <, .

4The Grand Jnr§. Its Evaluation and Alternatives, a Natlonal Survey."

- Criminal Justice Quarterly. 3:114- 148, Summer 1975, )
. “‘T"” 5 T
6 e X : 5
e . : "
v 43
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feared that such requirements would serve as a disincentive to- holding the .
Thus, the dual system of. prosecution has not only been
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poiht out that a number of states do not follow the federal pattern. For
example, in a relatively small number of states, California being the best
documented,; the: probable cause determination must be based solely on legally
admissible evidence. And in at ‘least one state~-Rhode JIsland--prokable cause
is generally determined in a non-adversarial setting. Thus, our compari-
son of the grand Jjury and the preliminary hearlng in Arlzona must, of neces-
sity, be limited in nature.

3.1.2 The Arizona Legal Framework

s

Under Arizona law, any justice of the Supreme Court, judge of the Superior
Court, justice of the peace, or police magistrate is a "magistrate"™ for all
functions given to "magistrates" by Arizcna rules or statutes. In theory,
then, the prelimipary hearing falls within the jurisdiction of all qourts in

the state. In reallty, respondents in both counties studied 1nd1cated that. -

the preliminary hearing was largely within the purview of the Justice Court
system. Nevertheless, Jjustices of the peace are not required to be 'lawyers
and must run for election every four years. Thus, prosecutors occasionally
take to the Superior Court cases involving complex legal issues or requiring
a record of the highest quality, as well as cases where there is concern that

-a justice's behavior and decisions may be polltlcally motivated. H

3

The procedure followed in the prellmlnary hearing in Arizona is summarlzed by
Rule 5. 3(a)-° i L v

o

e The magistrate is required to admit only such evidernce
as he or she feels is material to the determlnatlon of
probable cause; . CA

e BAll pgities have the right to cross-examine the witnes- 1

& - ses testifying persorally against them and to review °

7 . the;; bPrevious written statements prior to cross-exarii- ; ﬁ

natvon; | , ; !

W

1 | \
In Rhode  Island, the prosecutor may\harge by information in non-

capital offenses. Follow1ng initial screen7ng, the prosecutor charges the
defendant without a probable cause heq;;h,\[ The prosecutor is required to
attach to the information all exhibits on which he or she relies to estab-
lish probable cause and the defense has 10 -days in which to move for dismis~
sal of the charges. If the defendant makes such a motion, a hearing is held
at which the prosecutor must rely on the aforementioned exhibits to demon-
strate probable cause, unless the court grants permission to supplement ‘them.

- If the court grants the defendant's motion, the state is precluded from again

bringing the same accusatlon. The Rhode Island practice was held to be con~
stitutional by Supreme . Court' decision--Gerstein v. Pugh, 420 U.S. 103 (1975).

N

44

e At the close of the prosecution's case including cross-
examination of prosecution witnesses by the defendant,
the magjistrate must determine and state for the record
whether the prosecutor's case established probable cause;

e The defendant may then make a specific "offer of proof,"
incldding the names of witnesses who would testify or
produce the evidence offered;

e The magistngte may refuse to allow the offered evidence,
if he or she determines that it would be insufficient to
rebut the finding of probable cause. .

The rules are fairly restrictive in limiting the purpose of the preliminary
hearing to the determination of probable cause. As in the federal system,
Rule 5.3(b) specifically states that suppression motions or any other chal-
lenges to the legality of the evidence are not applicable at the preliminary
hearing, but rather are reserved for the trial court.

Further provisions regarding the evidentiary standards to be applied at the

preliminary hearlng are .contained in Rule 5.4(c). That Rule states that the
finding of probable cause must be based on substantial evidence, which may
be hearsay in whole or in part in the following forms:

-

e written reports of expert witnesses;

e documentary evidende without foundation, provided there
is a substantial basis for believing such foundation
will be available at trial and the document is” otherwise
admissible; .

e the teégtimony of a w1tness concernlng the declaratlons
of another o6r others where such evidence is ‘cumula-
tive or there is reasonable ground to, believe that the ‘ -
declarants will be personally available for trial.

o< .

As discussed previously, in addition to screening cases for ‘probable cause,
the preliminary hearing typically facilitates a number of collateral func~
tions, one of which®is discovery. It is interesting to note that the prior-
ity given to this function in Arizona changea considerably with the 1mple—

mentation of the new Rules of Criminal Procedure in 1973. At the same® “time.

that the new Rales substantlally broadened discovery overall, the role of
the preliminary hearing in the discovery process was downgraded. Prior to
these changes, the preliminary hearing was essentially a mini-trial. Strict
rules of ev1dence were in force and hearsay was not allowed. The defendant
could call witnesses and make sworn oOr unsworn statements. In contrast,
the courts currently view the purpose of the preliminary hearing as “fairly
restrictive in nature. = In State v. Prevost, for example, the State Court

45

N

o]


https://whole.or

SR
N

S
s
gt

P

.......

1
of -Appeals ruled that discovery at the preliminary hearing was bnc1dental.
This theme has been reiterated in several other recent decisions. “

¥ “Table 3.1
! NUMBER OF DEFENDANTS CHARGED IN PRELIMINARY HEARING CASES

Number of i
Defendants Maricopa County Pima County

Since the use of the preliminary hearing for discovery purposes is now limit-
ed, it is important for defense counsel to have other opportunities to inter-
rogate witnesses in the course of preparing for trial. &an issue of some con-
cern, therefore, is whether the defendant's questioning of a witness at the
preliminary hearing precludes obtaining a statement from that witness at a
later date. Rule 15.3 governs the :vailability of depositions. Upon motion
of any party or a witness, the court may order an oral deposition for one of
three reasons: to preserve testimony, to obtdin discovery from an uncoopera-
tive witness, or to secure the release of a witness who has been incarcerated
for failure to assure his or her future appearance. While the revised Rules
specifically exclude persons who have testified at the preliminary hearing,
either party may seek a voluntary 1nte§vtew with such witnesses (counsel ‘may
not’ ethically advise noncooperation). Furthermore, in exceptional cases,
additional’ discovery may be sought from witnesses under Rule 15.1(e).  Ac~
cording to this provision, the witness may be deposed upon court order if
he or she refuses to cooperate and the defendant can show:

3

W N -
w
-

As cdn be seen, the Pima County cases are slightly more likely to involve
multiple defendants. Pima County cases also differ from Maricopa County
cases. with respect to offense type, as illustrated in Table 3.2.

[H

8
e that he or she has a substantial need for the in- @ Table. 3.2
formation in preparing the case; and . @ anle 3. ;
‘ 3 OFFENSES CHARGED IN PRELIMINARY HEARING CASES
e that he or she cannot obtain the substantigl equiva- ofE ‘ ’ ) , )
lent by -other means without undue hardship. Shoss . : Marlcppe County Plpa County
N Crimes of violence only* " 33 (44%) 65 (77%)
_ Crimes against property only 20 (27%) 6 (7%)
3.2 .. characteristics of Preliminary Hearing Cases v Both crimes of violence and crimes - o
’ ) against property : 27 (3%) 8 (10%)
, , : < {Pbrug cffenses only - : 13 (17%) 9 {0%)
Differential use' of the preliminary hearing and the grand Jjury in Maricopa Drug offenses and crimeg of v1olence i) (0%) 1 (1%)
and Pima Counties is reflected in the characteristics of the cases reaching Drug offenses and crimes against property \0 2 (3%) 0 (0%)
the proceedings.” Table 3.1 displays the number of defendants involved in Other ' N , 5 . (7%) 3 (4%)
each of the sampled cases in Maricopagand Pima Counties. Missing : L -0 {0%) R | (1%)
‘ o © 75 (101%) 84. (100%)
“:\ b\‘.”v » v ) 3 ! ’ &
»1State v. Prevost, 118 Ariz. 100, 574 p.2d 1319 (App 1977).
; 2See, for example, State v. Bojorquez, 111 Ariz. 549 535 P 2d 6% ~ : ,
(1975); State v.:Canaday, 117 Ariz.»572, 574 P.2d 60 (App.'1937), and State *Crimes of wviolence include murder, assault, sexual offenses, kidnapp-
v. Williams, 27 Ariz. App. 279, 554 P.2d 646 (1976). , " ling, robbery, and theft from the person. Although the latter two offenses
3See Amerlcan Bar Association, Standards for Crlmlnal Justlce,r' involve the taking of property, they -also often involve force or the threat
Standards 3-3. 1(c), 4~4.3(c) (24 ed. 1280). Qf;lnjur%_and direct copfrontatlon between the victim and the perpetrator.
a % Crimes against property include burglary, theft, and forgery..
A parallel set of condltlons governs prosecutors' motions for addi- o oo
tional discovery under Rule 15. 2(£). “ D', o o
5

As noted in Chapter 2, although Marlcopa County schedules most cases
for a preliminary. hearlng, many of these hearings are never held. ' The data
in this  chapter do not include cases in which a preliminary hearing was
scheduled but not held.
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at the preliminary hearing.
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As can be -seen, in Maricopa County a variety of types of cases were handled
In contrast, crimes of violence (alone or in
combination with crimes ‘against property) cléarly dominated the preliminary
hearing calendar in Pima County. Another dramatic difference between the two
counties was in the use of the preliminary hearing for drug offenses. 1In
Maricopa County, 20 percent of all preliminary hearing cases studied were
drug~related, whereas in Pima County, only one case involved a drug charge;
and that case also involved a crime of v1olence.

These findings are largely consistent with the case flow patterns discussed
in Chapter 2. In both counties, prosecutors indicated they favored the
preliminary hearing as a screening mechanism when théy wanted to assess th

victim's intent to pursue the case, or if they needed to preserve testimony.

In Pima County, this was perceived to be especially critical in cases involv-=
ing young children. Our case records data reveal that sexual assault charges
were involved in 23 percent of the preliminary hearings in this site. Al-
though we did not collect data on the victim's age, it is clear from the spe-
cific offenses cliarged (e.g., child molestation, sexual assault on a minox)
that at a minimum, over helf of all these sex=-related cases involved children
as victims. o .

./

// . o o
The differential presence of drug offenses in the records samples is also
consistent with the case processing polities of prosecutors in each juris-
diction. 2as noted ‘in Chapter 2, it is routine procedure for police in Pima

County to treat drug violations as misdemeanors or for prosecutors to reduce .

Drug offenses would rarely be. screened at
Maricopa County typically uses the

the charge as ‘Ssoon as possible.
the preliminary hearing in' this site.

occasion of the preliminafy hearing as a tlme to dispose of such cases; in

at least a few instances, the preliminary-h arlng is actually held.

B [

.

Dnother case characteristic we examined was the number of counts alleged per
case. In the. majority of cases in both counties, only one offense was charg-
ed. Pima County, however, presented multiple count cases at “the preliminary
hearing more frequently than did Maricopa County. As displayed in Table 3.3,

26 percent of the cases in Pima Cdunty involved three -or more charges,® where-
as the comparable figure for Marlcopa County was only six percent:.
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Despite their common rationale, the rates at which they used the pro-
ceedlng were markedly different as discussed in Chapter 2.
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Table 3.3
NUMBER OF COUNTS CHARGED PER CASE
Number of -
Counts Maricopa County Pima County
1 57 (76%) 43  (51%)
2 5 13 (17%)__ %9 (23%)__ 3
3 4 (5%) 9 (11%)
4 0 (0%) 8 (10%)
7 5 1 (1%) 6% 2 (2%) 26%
7 0 (0%) 1 (1%)
2] 0 (0%) 1 (1%)
- missing 0 (0%)__ k| (1%)
75 (99%) 84 (100%)

[+

In. summary, Pima County preliminary hearing cases appear to involve more
defendants, more charges, and more sensitive types of offenses. Differ~
ential use of the ‘proceeding and case selectivity may help explain some of
the differences in preliminary hearing operations described below.

3.3 Preliminary Hearing Operations

3.3.1 scheduling and Preparing for the Preliminary Hearing

In Maricopa County, the preliminary hearing is scheduled at the time of the
defendant's first appearance although it is unknown at that time whether the
preliminary hearlng will be waived or, if held, how many witnesses will be
called. tilcally, the Jjustices of the peace allow one half-hour pexr hear-
ing, although cases occasionally last much longer as discussed in Section
3.3:2 below. While the docket does get backed up occasionally, forcing a

.continuance; this rule of thumb generally works-=largely because so many of

the scheduled hearlngs are nevef actually held.

dJustices of the)peace‘report that they are often able to predict whether the

preliminary hearing will be waived and, if not, how long it will take from an
analysis- of ‘tlle charges filed and/or the counsel representlng the defendant.
For example, according to one respondent.
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i e Criminal damage cases are generally pled.

i e Theé charge of aggravated assault on a police  officer
! (i.e., resisting arrest) is generally reduced from a
Class 6 felony to a misdemeanor and pled.

e DPolice witnesses generally require less time than civ-
! ilian witnesses.

e Child molestation cases generally take a long time.

Thesie and other characteristics_of the case are taken into account in the
scheduling process where possible.

I . :

In Mﬁriﬂopa County, the massive volume of cases has forced the court to take
additional steps to facilitate case flow. One mechanism developed by the
justices of the peace in downtown FPhoenix is the ‘pre-~preliminary hearing con-
fePence used at the discretion of the court. The conference is scheduled
well w1th1n the 10 to -20 day limit set for the hearing 1t5e1f. All. such
conferences are set for one time slot on a single day-—for example, 11:00 AM
on Thursday. Witnesses are not subpoenaed to the pre=-preliminary hearing
conference but are invited to attend. Accordlng td a justice of the peace,
the subpoena process- would take too long, since time is needed to file a
complaint following an 1n1t1al appearance, then issue- and serve. the subpoena.
At the conference, the police report is made available. to the ‘defense, an
both partles have their first opportunity to communicate with one another.
The purpose of the pre—prellmlnary hearing conference is to prov1de an oppor-

tunity for the parties t9 negotiate a settlement without actually holding a

9

prellmlnary hearlng.

< 5 ES

o

Opiniéns regarding this "invention of court" are divided.: Clearly, the con-
ference has been useful’ in expedltlng case flow and bringing about early
settlements.  On the other hand, there is some concern among defense counsel
that the conference can "force" the prosecutor and defense counsel to strike
a deal, particularly in cases involving charges of possession of marijuana.
In fact, .one respondent, who ‘stated that he felt he had been "tricked": into
going . (thinking the conference was actually the prellmlnary hearing), now

_ refuses to attend ‘such sesslons.

o

1It is important to note that, in certain instances, the defendant may\

also receive the police report earlisr than required under the Rules govern-
ing disclosure, éither through an informal agreement between the parties or
in exchange for an outright waiver of the preliminary hearing, without the
use of this conference.
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In Pima County, the scheduling process is handledr quite differently. Without
the scheduling of a prel;minary hearing to facilitate plea ‘negotiations and
because so few preliminary hearings are actually held, no automatic system
exists for putting them on the calendar.
appearance, the Juqtlce Court notes the outside date at which the prellmlnary
hearing could occur. If the prosecutor decides to present the case at a pre-
liminary hearing, he or she will notify the court, which will then schedule
the hearing. Otherwise, the case will proceed directly to the grand jury.

3

Arizona's Revised Rules of Criminal Procedure require the magistrate to "is-
sue process to secure the attendance of, witnesses" and “to secure a court
reporter to record the proceedings unless waived by both parties, The actual
witnesses to be heard are selected b§ the parties involved. Gerierally, both
civilian and law enforcement witnesses receive subpoenas, regardless of their
willingness to testify. The‘subpoena effectively serves as a notification
that the prellmlnary hearing has been scheduled and requests the attendance
of the. indi¥idual on whom it is served.

! B
, ‘ I v -
In the past, the Ch%rging Bureau in Maricopa County was responsible not only
for selecting the preliminary hearing or the grand jury as the screening
device, but also for identifying the witnesses to be Falled. Prosecutors
in: the Charging Bureau did not actually donduct  the preliminary hearing,
however; that task.was handled by staff of the Trial Bureau.  According to
one respondent,‘ this division of labor posed certain problems. ~In some
cases, the Charging Bureau attorney would subpoena  everyone listed in the
police report; in others, only 'law enforcement officers were subpoenaed.
While the Trial Bureau generally preferred not to have civilian witnesses
testify, prosecutors felt compelled to put them on if they were subpoenaed
and appeared. ‘Under a recent reorganlzatlon, Trial Bureau attornsys are in
charge of subpoenaing witnesses for the preliminary hearing, thus eliminat=-
ing the coordination problem.

N

3.3.2 Duration of the Proceeding

=

According to our analysis of case records, almost all preliminary hearings
were concluded on the same day they were opened. In Maricopa County, only
seven percent of the cases were held. over.for more than one day; in Pima
County, the comparable figure was 11 percent. The median number of pages of
testimony per case was 28 in Maricopa County and 39 in Pima County.  Data
were not available on elapsed time per hearing in either :county. Assuming

1Page length varies widely in both counties. In Maricopa County, the
number of pages of’teﬂtimony per case ranged from 10 to 166. " In Pima County,
the minimum - page length was flve and the max;mum was 540. '

H
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that one page- of transcript is roughly equivalent to one minute of testi-
mony, however, we can estimate the typical length of these proceedings. In
Maricopa County, we estimate that the typical case lasts approximately 30-
35 minutes; in Pima County, the estimated duration is roughly 40-45 minutes.
This slight difference in the length of the two proceedings is probably re-
lated to the discrepancy in overall usage patterns and case characteristics

as discussed earlier. o
. A

It is dinteresting to note that despite the fact that the laws and rules
‘governing the preliminary hearing in California are, in theory, more rigor-
ous than those in Arizona, in actual practice, the California proceeding
is also relatively brief. In their intensive analysis of the preliminary
hearing in Los Angeles, Graham and Letwin found that the typical proceeding
lasted only 30 minutes.® The prosecutor normally attempted to put on a
fairly complete case in order to preserve testimony and prepare a transcript
which could later be used in lieu of trial under California law. . {Occasion-
ally, magistrates would bar additional witnesses on the ground that probable
cause had already been established.) °© In contrast, the defense rarely intro-
duced evidence of its own, and defendants were not ordinarily called as wit-~
nesses, despite elaborate rules protecting their rights. The defense did
use the hearing to cross-examine the government's witnesses, however. After
the testimony was completed, the parties each presented their arguments to
the magistrate.
which were often resolved in & "rough and tumble" manner. Clearly, the
formal legal framework only partially accounts for local preliminary hearing
operations. Other factors, such as tactical considerations, the need for
efficiency, and local norms and customs, explain much more.

3.3.3 Presentation of the Government's Case

Testimonial Evidence

The mean number of witnesses testifying in Maricbpa County was 1.7; in Pima
County, the mean was 2.3. The vast majority of ‘witnesses were called by the
prosecutor—--98 percent of all witnesses in Maricopa County and virtually 100

1In California, as noted above, suppression issues may be properly
raised at the preliminary hearing and strict evidentiary standards apply.

2Gg;aham, Kenneth and Leon Letwin, "The Preliminary Hearing in Los
Angelesy Some Field Findings and Legal Policy Implications." UCLA Law Re~
view, Vol. 18, (1971), pp. 636=757. It should be noted that Graham and
Letwin's analysis predated the Hawkins decision; however, the Rules govern-
ing the hearing per se have remained constant over time.
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These arguments centered primarily on constitutional issues ©

. 2

percent in Pima County. However, according to the Rules described above,
both the prosecutor and the defense attorney have the opportunity to ques-
tion any witnesses who testify regardless of which side called the witness.

As noted above, the government's case may be based on. hearsay in whole or
in part, with certain provisos. Documentary evidence may be introduced
without foundation as long as there is substantial evidence for believing
foundation will be available at trial and the document is otherwise admis-
sible. Purthermore, hearsay testimony must be cumulative in nature or there
must be reasonable grounds to believe the declarant will be personally avail-
able for trial. ; -

o

Although it is typically more efficient for the prosecutor to consolidate
evidence from a number of sources into the hearsay testimony of one witness,
direct testimony was often introduced at the preliminary hearing. Prose-
cutors in both counties view the preliminary hearing as a forum for testing
the perfprmance of witnesses on the stand and as a mechanism for preserving
testimonﬁ. * These objectives tend to offset whatever benefits accrued from
reliance on hearsay. .

&

| _
In both cdunties, a large fraction of the witnesses who testified in our
sample of \cases were civilians. In Pima County, civilians comprised 68
percent of ‘all witnesses testifying; in Maricopa County, civilians accounted
for 52 percent of all witnesses. (See Table 3.4.) Victims were the most
common typel of civilian witness appearing. In Maricopa County, .70 percent
of the civilian (36% of all witnesses) were vﬁctims, whereas in Pima County
55 percent bf the civilian witnesses (37% of all witnesses) were victims.
Eyewitnesseg were the second largest class of civilian witnesses, account-
ing for 16 percent of all civilian“witnesses in Maricopa County and 30 per-
cent in Pimal County. i '

L §

1Hs will be diScussed in Chapter 4, introduction of hearsay testimony
was far more prevalent in the grand jury proceeding.

&
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Table 3.4

TYPES OF WITNESSES TESTIFYING AT THE PRELfMINARY HEARING

it

Maricopa County - Pima County,

N % N_ %
1
Police Officers ‘
and Investigators ' 63 = 48 63 32
Civilian Witnesses 67 52 134 68
Victims © 47 36 73 37 o
Evewitnesses 11 9 _ 40 . 20
Defendants 0 N 2 2 : { 4 2
Other 7 5 j 17 9

Very few witnesses at preliminary hearings were defendants at that same pro-)

ceeding--only 2 percent of all witnesses were defendants in either Maxicopa

County or Pima County. Although the issues of calllng targets to testify and '
compelling testimony are generally raised in relatlon to grand juries, they*

may arise in conjunction with a preliminary hearlng as well. The following
case illustrates these 1ssues in practice. o @ .

o

4

[

clalmed that nge 1mmun1ty would not pxotect the defendant 4in the contin-
. uing state prosecution and stated that the prosecutor shdéuld drop all
charges against this defendant if be intended to call him as a witness.

- The court ordered the defendant/witness to testify after informing him of

for perjury or contempt. Prior to questioning the defendant/witness, the
prosecutor offered to disclose to the court all evidence available for use
against this defendant/witness to avoid later challenge on the basis that
the grant of immunity had been violated. The court ordered the evidence
sealed in an envelope. Following the defendant/witness's testimony, prob-
able cause was found against the co-defendant.

his rights under the grant of use immunity and warning him of the penalties:

by testifying.

o N

- . A4 . - oy
Two defendants were charged with congpiring to murder the wife of one of
the defendants. After six wmtnesses had testified, the court found no
probable cause on the consplracy charge against one defendant but did blnd
that defendant over on a charge involving fraudulent schemes.

&
Following a week's retess, the progceeding, reconvened with the prosecutor s

offer protection against federal"charges which might arige since the tele-
phone was allegedly used in the commission of the crime. In addition, he

0

o

Defendants are not. the only type of witnesses that may be placed in jeopardy
On occasion, a prosecutor will call as a witness an indi-
vidual who participated in the crime but has alrxeady been tried or has agreed
to testify as a result of a plea agreement. - Another type of witness who

“ may fear self-incrimination is someone who was involved in either related or

unrelated illegal conduct with the defendant but has not been charged. B&l-
though Arizona law does not require that witnesses be notified of their legal
rights (such as the right against self-lncrlmlnatlon) before testifying, we
noted instances in which witnesses were 1nformed of such rights. The issue
was raised somewhat erratically, however, as discussed below. : :

- 5 ©

In some cases, defense counsel expressed concern over .the pbssibility of
self-incrimination, even hough the government witnesses' rights were the
ones at stake. One such case is described in the anecdote which follows.

announcement that he intended, to call the defendant agalnst whom the con- |
spiracy count had been dropped and to grant him use immunity. The attor-
ney for that defendant objected ‘on the grounds that use immunity would %ot |

D .
Lo : : 5
= ‘
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‘Use immunity prevents the government from using the 1mmunlzed wit=-

ness's- testimony against the witness in any subseqpent prosecution. The

issue of whether use immunity in one Jurisdiction is binding on other jur-

5 isdictions 1nclud1ng the federal system is the subject of varying 1nterpreta-

tions.

x

%

T ; R
A witness testlfylng as the v;ctln of theft and assault by a prostltute was
describing the initial encounter between himself and the defendant. As he

testified that he efposed himself to reassure the defendant that he was not |

a- police offiéer, the defense attorney raised the01$sue of the witness's
rights against self-incrimination by statings @ s

...perhaps the Court should appoint  an-.attorney for this
o witness. There may be some statements that he makes where
he may be admitting to criminal offenses.

Q

The judge, speaking to the witness, said:

Ay
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N You do understand you do have a right to invoke the Fifth
- Amendment privilege if you feel that any answer you give
may tend to incriminate you in any way?

The witness's responses indicated some confusicn and an off~the-record
conversation occurred. Following that discussion, the prosecutor announced
that the state would go on record that it had no intention of prosecuting
the witness. BAfter the defernise attorney pointed out that city prosecutors
would not be bound by this, the judge once again adviséd the witness re-
garding his rights. The witness was informed that he had the right to an
appointed attorney, that he could refuse to answer questions, and that he
could not be compelled to answer without a formal grant of immunity. The
witness then completed his testimony, claiming the Fifth Amendment only
A once in response to a question on cross-examination. He was ordered to
answer the question by the judge, qowever, since the issue€ had already been
covered during direct examination.

In some other instances, concern for the rights of. a witness was ralsed by

the prosecutor or by the judge, as descrlbed below. -
i

-y
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In one case, several friends who were involved in an altercation with
strangers were testifying for the prosecution at a preliminary hearing on
aggravated assault chargés. . During cross~examination, the defense counsel
sought to elicit testimony on conversations among the victims to show that
the victim on the stand- would have Been unable to identify the defendant
without “nformation suppliedcto him by the other victims.. It became clear
that the victims had consulted an attorney and that some 6f these conver-
sations had taken place in the presence of the attorney:. The prosecutor
raised “the issue that tHe victim who was testifying should be apprised of
w the attorney-cllent pr1v1lege. s

g
5

« 1In this and. subseguent anecdotes, we have quoted statements directly

: where feasible without attempting to make them grammatically correct. Vie.
have also tried to avoid summarizing what is heing said to make it more con-
cise or clear. In this way, th%yﬂ,dﬁwi may judge the effectlveness of infor=

+mation given to civiliaﬂ’wit;;;&es or lay jurors, for example.
. //

”
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Are you aware there is a matter "of privileged communlcation between
an attorney and client? Communications which occur between the at-
torney and client aré within an attorney-=client relationship. That
is, the attorney is being consulted as an attorney, it can be a
criminal or civil matter, it doesn't matter. Actually it goes to
statements you make to the attorney. There are certain ways that can
be waived for the issues here, a number of people present, they would
i have to all be cliéents of the attorney, basically, to invoke the
privilege. You have a privilege...where you tell an attorney oxr
another client tells the attorney...A privilege where you\don't have
to disclose what the statements are.

I

We do not have an exact count of the number of times ‘witnesse€® received
notice of their rights when the need arose. We did find instances, however;
when notice would have been appropriate, but was not given. At the -same
hearing:described in the aneécdote above,; for example, another witness testi-
fied about an unauthorized entry into an office without receiving any warning
from the court that his testimony might be self-incriminating.

o

Physical and Documentary Evidence

s

For the most part, probable cause determinations were based almost exclu-

sively on testimonial evidence. Our data collection instruments. were.design-
ed to determine what types of physical or documentary evidence were intro-
duced (includiny évidence such as weapons, contraband, checks, other finan-
cial records, video~ or: audio-recordings or flngerprlnts) as wel as the
method of introduction ($uch as direct introduction' "of the item, presenta-~
tion through expert testimony, or presentatlon through a reportfspec1fy1ng
findinds from forensic analysis). o

)’ ) kd : Ty 2 N
o

In both counties, physical or documentary ev1dence was brought dlrectly into
the preliminary hearing in approx;mately 7 percent of the.sampled cases. The
types of evidence presented to the magistrate included photographs (typically
of the crime sgene or the deceased ln a homicide case), other ,pictures or
diagrams, and documents (such as checks or forged, instruments). Weapons were
rarely brﬂijht to the preliminary hearing as eVldGQC%ﬂ’ .

.

¢ )

& 2

)
*The admissibility of hearsay contributes .to the absenge of this type of

evidence. Using hearsay in place of physical or documentary evidence is

<3
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considered particularly efficient by prosecutors in ¢ases involving foren51c

evidence, since it allows them to introduce the findings of scientific analy-

sis without calling an expert witness or introducing the expert's ‘report.

Typlcally, the findings are entered into the record through a law enforcement

withess who testifies in this manner: "Lab analy51s showed the drug to be

marijuana,” or "A medical doctor told me the victim's injuries were consistent
with the knife that was recovered."

In Maricopa County, procedures have evolved to prevent objections on the
grounds of qualifications of experts where their findings are at issue. BAc-
cording to respondents, most experts routlnely used by the police are on a
list given to the court and updated regularly. For each expert on the list,
the Arizona Department of Public Safety and the Phoenix Police Department

laboratories have sent certified letters tp the court verifying his or her .

qualifications and standing as an expert. This allows the witness either

- to-testify as an expert without direct proof of expert status or, more often,
to submit a written report to law enforcement investigators which is dntro=-
duced through hearsay testlmony without challenge to the conclusions or find-
ings. = Some Jjustices of the peace still insist on the introduction of the
written report, however.

n

3.3.4 Cross=examination

The power of the .magistrate to terminate a defendant's cross-examination
is interpreted in different ways by BArizona's courts and local, practition~"
ers. Some argue that the revised Rules 1liberalizing discovery generally

mitigate the need for extensive cross—examination at the preliminary'hear— )

ing. Case law tends to support this view. For example, in State v. Canaday,
the court ruled that a defendant's opportunity to_cross-examine witnesses
at the preliminary hearing is only a limited one. In State v. Williams,
the court ruled that due process does not require that the defense be given
the opportunity for llq%tless cross-examination for discovery purposes at
the preliminary hearlng.

Nevertheless, a numbe¥ of re<pondents continue to believe that the magis-
trate either .cannot (under tte Rules) or should not limit the defenﬁe s
cross-examlnatlon. of witnesses. According to the public defender's office

1In exceptional cases, police have submitted affidavits on the quali-
fications of individual experts.

%State v. Canaday, 117 Ariz. 572, 574 P. 2d 60 (App. 1977).

3state v. williams, 27 Ariz. App. 279, 554 P.2a 646 (1976).

in Maricopa County, for example, thé preliminary hearing is critical in

- getting the police officer or civilian witness on the record. This offlce

belleves that the defense has an "absolute right" to gquestion witnesses on
"pertinent . issues.® of course, the definition of "pertinent" may vary.
) 3 .

i
-

One justlce of the peace ‘we 1nterv1ewed allows crosSs-—-examination if (1) it
is relevant; (2) it is related to an affirmative defense, or (3) it tests .
the credibility of the witness. o This justice of the peace- grants the defense
wide latitude in cross—examination, believing that such latltude i$ in con-
formity with the generally broad discovery rules in Arizona. -3s he put it,
"Othexrwise cases might as well go to the grand jury." In his view, since
preliminary hearing witnesses cannot be deposed at a later time, the pre-
liminary heaqlng is the only opportunity available to the defense to guestion
the witness. <

According to our case records analysis, the defénse almost always exercised
its right to cressrexamination. In only 5 percent of the cases in Maricopa
County and 7 percent in Pima County did the defenser fail to ask any questions
of dny witness. In .fact, the defense attorney often questioned witnesses
more extensively than did the prosecutor. Our analysis revedled that in 61
percent of the cases in, Maricopa .County, the number of pages of testimony
resulting from questioning by the defense attorney equalled or exCeeded the
amount of testlmony elicited by the prosecutor. In Pima County, this ‘occur-
red in 57 percent “of the sampled cases- The median mnumber.of pages of testi-

mony on direct examination was 12, and a median of 16 pages were developed

through cross~examination in Maricopa County. The comparable figures for

“Pima County. showed very little difference between the prosecutlon and the

defense, with the median number of pages being-20 and 19.5, respectively.

o .
§
S

3.3.5 Exculpatory Evidence/The Offer of Froof

As noted above, at the close of the prosecutlon 's case (including defense
cross~examination) the magistrate must determine and state for the record
whether probable cause has been established. At that time, the defendant
may make a specific "offer of proof," including the names of witnesses who
would  testify or produce evidence. The magistrate may refuse to hear the
evidence if he or she believes it is 1nsu£f1c1ent to rebut the finding of
probable cause. Thus, the Arizona Rules do not guarantee the defendant's
right to testify in his or her own behalf or to offer evidence. These pro-

visions are designed to prevent the preliminary hearing from becoming a

i

135 noted in Section 3.1.2 above, ‘in actuality the defense may have
other opportunities to interrogate witnegses either through their voluntary

cooperation or by means of court ordered depositions.

o

P
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mini-trial or other full-scale. hearing. They reinforce the purpose and scope
of the hearing as a mechanlsm for binding the defendant over and preventing
possible abuse of power; not for the ultlmate adjudication of gullt or inno-
cence. v

According to a number of respondents, an offer of proof is rarely made. (For
example, one magistrate estimated that an offer was made in only one out
of every ten cases.) Our —case wecords analy51s conflrmed this estimate by
revealing that an offer of proof was made in only 8 percent of the prellml-
nary hearing cases examined in Marlcopa County. In Pima County, it was: made
in 14 percent of the cases examlned. . ‘ R

@
o -

According to the defense counsel interviewed, the infreguent use of the offer

of proof is due to several factors: ®
@ An offér of ‘proofiis t:nlikely to affect the probable
"~ cause -determination, ‘since the- probable cause standard

is not a rigorous one.
@

n

a

o Defense counsel are wary to put a defendant or othex
witnesses on the stand because the prosecutor may
"trlp the witness up" and make him or her open to
future impeachment. °

@ Defense" counsel are reluctant to provide  the prosecu-
tion with informatioq related to defense strdtegy.

® 'The defense's.objective at the~preliminary hearing is
not ‘to obtain a finding of no probable cause but,
through cross-examination,  to .obtain discovery or +o
lay the foundation. for subsequent attacks on the cred-
ibility of the witnesses.

Magistrates do not accept the offer of proof in all cases. According to one
justice of the peace in Maricopa County, the magistrate must consider the
type of information which will be contributed in responding to¢ an offer of
proof. For example, if +the defense claimed "self-defense,"-the offer of
proof would probably be denied, since this magistrate believes the purpose of
the hearing is only to determlne probable cause and not to assess the defend-
ant's motivation. On the other hand, if the case 1nvolved only circumstan-
tial evidence of burglary and the defendant makes an offer of proof of three
alibis, the justice of the peace would probably allcw the defense to present
its evidence so that the credibility of the witnesses could be assessed.

60

We found that the majority of offers.of proof were accepted,1 although
these did not always involve the introduction of new evidence or additional
witnesses. Instead, the magistrate often made hls or her decision on the
basis of the summary or legal arguments prov1ded€9y the defense attorney.
Accordlng to ‘case records analy51s, two-thirds of the offers of proof were
accepted “in MarlcoPa County and three-quarters in Pima County. The follow-
ing anecdotes ;llustrate some of the issues raised by offers of proof:

o Do
0 : : . o

Following the conclusion of testimony in an aggravated assault case, the
defense attorney informed the judge that there were eyewitnesses who could
testify that the victim did not have a reputatlon for honesty and that the
victim was armed with  a knife at the time of the alleged assault, The de-
fense ‘attorney also, notlfied the court of numerous other, contradlctlons
“between the victim® s testimony and that 'of the eyewitnesses. . The judge
noted that it appeared that the defendant W%as claiming self-defense but-
p01nted out that issues of self-defense and provocation were not appro-
prlate for the . prellmlnary hearing. Instead, these issues were for the
jury to resolve based on the credlblllty of all the witnesses. The judge
defined the purpose of the preliminary hearing in: this instance as allowing .
a .determination whethexr the victim did receive .the wounds as he claimed.
The judge noted“that, since the defendant was not claiming that he had been
° wounded, the labels of victim and defendant had been correctly applied.

o -

In a .case involving several members of a rodk band who were allegedly as-
saulted following a dispute with a club manager over payment for thelr per-
foxmance, the offer of proof included a claim that exculpatory ev;dence was
ava;lable.

When the problem of payment arose, the club manager called the police, who
allegedly told the parties that since the dispute was civil, the police |
need not be 1nvolved. The pollce allegedly 1nd1cated that the band could
stay overnlght at the c¢lub until paid in the morning. - According to the .
 testimony, the defendants (friends and employees of the club manager) re-
turned to the club in the mornlng and assaulted the members of the band.
Dur;ng the testlmony of oné of the band members, a defense attorney told
the court that there was evidenceé available that was potentially exculpa=-
tory and raised doubts about the witness's credibility. This attorney

. o S, ) ) o
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1By "accepted, i we mean that the maglstrate allowed the evidence to be .
introduced; not that no probable cause was found. ’ ~
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statements that were extremely inconsistent with his testimony. In addi-
tlon, he clalmed that he had informed the prosecutor of the availability of
the club owner who would testify that the alleged victims were not author-
ized to remain in the club overnight. In light of these c1rcumstances, the
defense attorney chdrged that the prosecutor was required to stop the pre-
liminary hearing or to investigate the charges further. The prosecutor
responded. by saying he would argue these points at the cconclusion of the
hearlng and the testlmony continued. . ¥ o
Follow1ng the completion of testimony, each of the three defense attorneys
hallenqed the proceeding. Contradictions between the testimony and prior
statements were again- brought 'to the court's attention in conjunction with
a request that the charges be dishmissed. A dlsmlssal was also sought on
the basis thatjthe judge's rullngs on defense objections ‘had denied the
defendant substantial® procedural rlghts.' Another °issue which was Yaised
involved a claim that;two~of'the witnesses discussed their “testimony dur-
ing a recess; the defense attorney -asked that *ﬁﬁﬁg\gf these witnesbses be
recalled to be questloned about this matte£;/¢ = o
'The Jjudge refused :to dlsmlss the charges<anh asked the defense to submit
their offers of proof.
club owner would testify that the band was not authorized:-to remain in

offer that the deféndants would testify that the altercation involved
mutual combat. The  court disregarded each of these lines of argument but
'did allow evidence on the clalm that one witness had instructed another
witness how to testlfy.

When the defense attorney recalled a witness and asked him whether he had
discussed His testimony with another witness during a recess, the witness
‘denied it. The defense attorney then asked that his client be allowed to
testify regarding what he had overheard at the recess. The judge denied
the request,” noting that it was not part of the initial offer of proof.
The Jjudge then ruled that the offer of proof failed and found probable
cause for all defendants on all chaxges. ; @

° ‘ 2

pointed. out that the situation was unusual since the witness had made prior

These offers of proof included an offer that the-

the -club and that one of the defendants was actiﬁg on his orders, and an’

Rarely did the offer of proof actually affect the outcone of theﬁprelimlnary
hearing. . Indeed, as will be discussed in Section 3.4.below, a finding of no
probable cause was extremely rare under any circumstances.

In cases’ where the defense does present evidence, the Arizona Rules of Crlml-
nal: Procedure give the prosecutor the right to cross-examine w1tne§Les on ig-~
sues related to probable cause. Accordlng‘to our case records analysis,
however, this is hlghly unusual in practice. In the small number of cases in

e

-,

o
N

which the’ defense actually 1ntroduced evidence, the prosecutor did not once _

elect to cross—examine the witnesses.

)

3.3.6 Admissibility of Evidence

" As discussed above, hearsay testimony may be introduced, as long as the evi-

dence presented is cumulative or there is reasonable ground to believe the
declarants will be personally available at trial. So too, documentary evi-
dence may be introduced without foundation, provided there is substantial

basis for believing such foundation will be made available at trial. 3, - =

¢ @ Co [
Although both counties rely heavily on givilian witnesses at the preliminary
hearing, this does not preclude prosecutors from also introducing hearsay
testimony. Such evidence is not always 1ntroduced without defense challenge,
however. = Furthermore, prosecutors may questlon the introductlon of hearsay
during the defense's cross-examlnatlon.

4

Table 3.5 displays the frequency of objections to hearsay made by both par-
ties. “As might be expected, the defense was far more likely to make such
objections, gquestioning the prosecutor's use of hearsay on direct examina=-
tion. The total number of such objections per case was relatively small,
however. In Maricopa County, the ‘average’ was just under one per case (72
objections in 75 cases). In Pima County, the average number of}objections
per case was Jjust over one (96 objections in 84 cases). Moreover, the num-

- ber of objections raised varied substantially by case and by witness.

the Jjustice of the peace was just as likely to sustain
regardless of whether the prosecutor or
the defense counsel made the challenge. In Pima County, the justice of the
peace was likely to sustain the prosecutor's objections, which were very
rare. He or she was far less likely to sustain the more frequent objections
of the defence bar. . (See Table 3.5.) As noted above, such rulings were
based on the court's opinion regarding whether the evidence presented was
cunulative and whether there was reason +to belleve the witness would be
available for trial. %

In Maricopa County,
the .objection as to overrule it,

{

1As discussed in Sec¢tion 3.3. 3,,52% of the witnesses in Maricopa County
and 68 percent of the w1tnesses in Pima cOunty were civilians.
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The following anecdotes'provide examples of t

o
Table 3.5
OBJECTIONS TO HERRSAY ‘
Number of Percentage
Objections Made Sustained
. Maricoga County kﬁ}”A
Prosecutor 18 o 50%
Defense o 54 46% . .
Pima County ' ’
< 3 . )
Prosecutor . 6 67% = e
| - Defense P 96 ., 30%

i)

"~ against hearsay evidence:

A

! : ;
% i

he types of objections raised

a

o

%

- Oone defense attorney challenged heérs%y.te§timony concerning the means of

’emtry into the premises where the crime occurred.
tes%imony concerned a material fact which should not be admissible through
hearsay simply accompanied by a claim that the appropriate witness would
be available for trial~. The defense objection was overruled.

He argued that the

et
;7;/”
Another case involved an assault whng&é?iierut of an gGrgument over some
tires. - 7 )
4
“ 7 - ==

b o

| "t

from.

Q*r'rhe prosecutor tried to introduce hearsay testimony regérding a statement
. by a companion of the defendant on ‘the subject of where the tires came

In response to the defense objection, the prosecutor said,

A

.. .This statement is not, being offered for the truth of the
matter conta;ned therein, just being offered for the fact

that it was said.

The hearsay was admitted. .

It's...only being offered to better ex-
plain the cifcumstances of the incident.

W

Q

%

Pima and Maricopa Counties.

Héarsay is not the only grounds upon which evidence can be challenged. a
line of questioning .may be halted due to objections that it is irrelevant
or immaterial to  the determination of probable: cause. Table 3.6 displays
the number of objections made by prosecutors and defense counsel-=wn the
grounds of relevance. As can be seen, such objections were far<E6;e‘preval—
?nt,in Pima County than in Maricopa County. In Pima County, there were 233
instances recorded in 84 cases (an average of 2.8 per=base); with xiore thap
three-quarters of the objections lodged by the prosecutor's office. In

-Maricopa County, there were only 60 such objections in 75 cases (an average

Table 3.6
OBJECTIOQS ON THE GROUNDS OF RELEVANCY
¢ Number of Percentage
Objections Made Sustained
Maricopa County &
Prosecutor 46 67% &
_ Defense .14 % 50%
N < )
» [ = . i N i ) :
Pima County
~ Prosecutor 178 © 53%
Defense - , 55 77% &

N

of 0.8 per case), and the prosecutoxr's objections accéunted for three-quar-
ters of the total. Whereas in Maricopa County the justice of the peace. was
somewhat more likely to sustain the prosecutor's objections, the reverse was
true in Pima County. ' :

u

Another ground for objection involved leading the witness, although such
objections were lass frequent then“thdse described above. Objections of
this type were far more likely to be made by the defense during the prose~
cutor's direct examination of the witness. The justice of the peace sus~
tained defense counselﬂs motions in.over\half of the cases (57%) in both
! The - few objections lodged by the prosecutor
were virtually all sustained. (See Table 3.7). '

4

%/' & e
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Finally,
tions were argumentative,
' based on sufficient foundation.

Table 3.7 ‘ .
OBJECTIONS ON T%E GROUNDS OF LEADING THE WITNESS
. 4 .
S Number of Percentage
v . Objections Made Sustained
Maricopa County ,
» %
Prosecutor 5 80
%
Defense 14 57
k ‘ ) > )
Pima County :
v ; ; &
Prosecutor . 1 100
%
Defense ] 46 ; i 57

including claims that ques-
typas of objections were made, inc 7
Other s had already been asked and answered or werg/nqt
These are summarized in Table 3.8. .

0

Table 3.8
OTHER . OBJECTIONS
Number of Percentage
a ‘Objectioﬁs Made sustained
Maricopa County : , ]
Prosecutor ' ) 75 72%0 ‘ 3
Defense ‘ S 70 40%
Pima: County ‘
. Prosecutor T 227 52%
- Defense 192 ) » 48% N

@
*
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As can be seen, once again such objections were far more prevalent in Pima
County (with roughly five per hearing) than Maricopa County (with neaply
two per hearing). . In Pima County, the justices of the peace sustained xéﬁah-
ly half the objections made, independent of the objecting party. In Maricopa
County, the prosecutor's objections were somewhat more llkely to be sustained
than those made by the defense bar.

Before concluding this section, we should make a final point regarding, sup-—
pression issues. The revised Arizona Rules .of Criminal Procedure specifi-
cally preclude the use of the preliminary hearing to test the legality of
search -and seizures and other Fourth »Amendment issues. Yet, a number of
defense counsel pointed out that the hearing did allow them to probe along
these lines, as long as they did so indirectly and without overstepping local
norms and informal rules of behavior.
dence ‘may not be challenged at the preliminary hearing, the opportunity to

* cross—examine government witnesses may help the defense prepare later sup-
pression motions.

3.4 Efficacy of the Preliminary Hearing as a Screening Mechanism: Immed-

iate and Ultimate QOutcomes

3.4.1 The Determination of Probable Cause

o

According to Arizona's Rules of Criminal Procedure, once probable cause is
‘determined, the magistrate must enter a written order holding the defendant
to answer before +the Superior Court. (Upon requéét, he may reconsider
the cohditions of releaseé.) The Arizona courts have ruled that pfobable
cause presupposes. that .a prima facie case has been sestablished. Mere suspi=
cion is not deemed sufficient for a flndlng of probable cause; there must be
more - evidence for, rathexr than agalnglq guilt and there must exist a state
of facts that would lead a man .of ordinary caution to entertain conscienti=-
ously a strong suspicion of guilt. That is, where more than one inference is
equally reasonable, probable cause does not exist; however, if one inference
is more reasonable than another (and is on the side of guilt), probable cause
exists. - Evidence presented ‘at ‘the preliminary -hearing need not be suffici-
ent to establish guilt beyond a rea ondple doubt, but must meet the “ordinary
caution” standard defined above. The magistrate is  not bound to find

1As‘“noted earlier, the Ruales further state that the probable cause

© finding must be based on substantial evidence which may be hearsay in whole
or in part.

. ; . ol o :
%gee, for example, State v. Abbott 103 Ariz. 336, 442 P. 24 80 {1968);
In re Anonymous, Juvenile Court No. 6358~4 14 Ariz. App. 466, 484 P.2d 235

(1971); Drury v. Burr 107 Ariz. 124,
Ariz. 401, 357 P. 24 144 (1961).

¥

483 P, 2d 539 (1971); Dodd v. Boies 88

Thus, while illegally, obtained evi-

iv)

¢ o
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. prior determination of probable cause to issue an arrest warran?. . 7
magistrate is charged with making an independent and unbiased determlnatlo? o

- charged but only to determine whether there is

AL

t o
R

. A4 ) ) " 1//

pfobable cause at the preliminary hearing simply because there haS'beegha
e

of whether probable cause exists to bind the defendant over for tgial.
In actuality, thé chances of the defendant being bound over following the
preliminary hearing are extremely high. *In_our sample of 500 cases used tQ
study overall case flow (see Chapter 2), only a very §§all number of cas?sQ
resulted in a finding of no probable cause.: Our estimates indicate that th}s
occurred in three percent of the cases sampled in Maricopa County and six

percent in Pima County. ¢
‘ =

o
o

The kules do not allow the magistrate to hold the defendant to answer for a
crime different from that charged-in the initial complaint. For example, if
armed robbery was the charge on the initial complaint, but no evidence was
introduced concerning the existence of a weapon, the magistrate could only
dismiss the complaint or find probable cause for armed@robbegy. ge oxr she
could not amend the complaint and find probable cause for simple robbeny.
The only way a complaint may be amended is through a negotiated plea between
the parties. Before a magistrate can hold a defendant toiﬁnswer on new or
additional charges, a new complaint must be filed. .,

lv)

In this way, as in others, the courts have attempted %o make a distincti?q
between a judicial trial and the preliminary hearing. For exszmple, in Appli-
cation of Williams the court ruled that it is not the duty of magistrates to
determine ultimate guilt or . innocence or to determine. the degree of crime
robable cause to believe the,
defendant is guilty of the offense charged. It is left for the trial
+ribunal to make the final determination of the applicability of law to the
facts and for the jury to determine whether the defendant i§ guilty of the
offense charged or of an included offense. :

o ]

This does not mean that the magistrate is without discretion entirely. = If
more than one charge is brought, the magistrate may f£ind probable cause. to
bind the defendant over on a subset of the charges in the complaint. He or
She need not bind over the defendant or dismiss the case outright. A number
of respondents cited the magistrate's influence over the charging decision
as an advantage of the preliminary hearing. In the view of these respond-
ents, the grand jury typically returns an indictment on the highest charge
possible; in contrast, when a case goes to the preliminary hgaring, a reduc-
tion  in the number of counts is possible. According to our case records

lstate v. Gause 107 Ariz. 491, 489 P.2d 830 (1971).

2Applicatioh’of Williams 85 Ariz. 109, 333 P.2d 280 (1959).

(i
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analysis, hoyever, such a reduction in charges was extremely rare, suggest-
ing°this was more myth than reality. One or more counts were dropped at the
Preliminary hearing in<only about five percent of the cases in‘%ither county.
Occasionally, this occurred because the charge had already beeh disposed of
in the City Court; in other cases, the charge was dropped as the result of a
finding of no probable cause. ; '

=)

A finding of no probable cause is not necessarily a, final determination, how-
ever. _Consistently, the courts have ruled that the preliminary hearing is
not a final judgment and that a magistrate's dismissal of a complaint™is not
an.absolute bar to further prosecution._ — Although the prosecuting attorney
caniiot file a complaint in Superior Court.after the justice of the peacz has
dismissed the same complaint, he oxr she can return to the Justice of the
Peace Court if it appears that a diff?rent'ﬁécision would be justified or
present the matter to the grands jury. We do not have quantitative data
on the number of cases which, were, resubmitted following a finding of no prob-
able ‘cause. One interesting casé had been presented to a grand jury which
refused to indict. When the samé case was presented at a preliminary hear-
ing, the defense ™%ttorney unsuccessfully challenged the state's riéht to
refile charges following a finging of no probable cause.

@
I
a

o

(=3

The defense petitioned the court for a -dismissal saying that a grand jury
had refused to return an indictment in. the same case and claiming that
seven out :of 10 grand jurors voted against the indictment. Accusing the
state of forum—-shopping, the defense attorney claimed "that if 10 citizens
couldn't find enough evidence to hold the defendant to answer, then the
preliminacry hearing should not be used to bring about that result. The
prosecutor cited case law supporting the practice and indicated that it
was not unusual as he had presented three cases that week at preliminary
hearings following grand jury proceedings in which the grand jury refused
to vote for all or part of the indictment. The judge concurred with the
prosecutor and allowed the hearing to proceed. ' The defense attorney then
argued that the prosecutor should be required to introduce mors evidence
than that contained in the grand jury transcript. The prosecutor acknowl-
edged that he was doing just that, since the victim was scheduled to
testify. The preliminary hearing terminated with a finding of probable
cause, and the case was ultimately disposed of through plea negotiation.

4

¥y
(5

Wilson v. Garrett, 104 Ariz. 57, 448 P.2d 857 (1969).
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. 3.4.2 Judicial Review of the Preliminary Hearing

Arizona's revised Rules specify the grounds for review of the preliminary
hearing by the Superior Court. Review must be initiated by a motion for a
new finding of probable c¢ause on: the grounds that (1)Jthe defendant was
denied a substantial procedural right or (2) no credible evidence_ of guilt
was adduced. The motion, which must be filed withdin 25 days afiter completﬂon

- of the preliminary hearing, must specifically allege the ways in which sich

evidence was lacking. The review of the evidence must be based on the trans-
2 ) P . . .
cript of the proceeding$, and unless a new preliminary hearing is commenced

within 10 days after ertry of the remapd order, the case must be dismissed. '

o , )

il

= N

According to the c?mmentaryvaccompanying the “Rules, Epe authorg’spught“to
eliminate the dichotomy between motions to quash (for legal insufficiencies)
and petitions foz writ of habeas corpus (for factual inconsistencies)-:under
the former Arizona law. A single remedy<-a motion to repeat ®the probable
cause proceeding--is provided by the new Rules. The defendant's remedy is
thus not dismissal of the charges, but only a remand for réconsideration on
appropriate instructions, which can lead to a dismissal if a timely heaf¥ing
is not held. In addition, substantive defects in the prosecution not remedi-

_able by remand for furthér evidence can ‘be handled as follows:

I} <
o !

= The court, on motion of the defendant, shall order that a . .

prosecution be dismissed upon finding that the indictment,
Lnfoqmation, or compldint is insufficient as a matter of

<>

law. & ° ] o ”

We were, unable to develop our own estimé%es of the frequency of remands.

a

“According to defense counsel in Maricopa County, motions .to remand are made

dn only a small fraction of preliminary hearing cases and few are won. _ One
attorney pointed out, "You need something solid." According to another
respondent, remands are extremely rare--maybe two out of 1000 cases. A case
can be remanded on the ground that the prosecutor failed to prove all the
elements of the crime. The remand is suypposed to describe fully the grounds
for the order, -but according to one magistrate, this is not always the case.
If remanded, the prosecution may refile. 1In Maricopa County, we were told
that the County Attorney's Office rarely refiles the case unless a-new
witness is added or the wrong precinct was involved in the initial f£iling.

i

3.4.3 Ultimate Outcomes

o

One might argue that the infrequency of no probable cause determinations fol-
lowing the preliminary hearing is indicative of a very ineffectual screening

1Arizona Rules of Criminal Procedure, Rule 16.7(b).

o i
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gi:;;fs" étnsé so few cases are weeded out at this stage, the label "rubber
mi e-appli i j
g »-applied to the Justice Court as well as the grand jury. Data

on the ultimate disposition of such cases can %e used to counter this argu-

o ment, hgyever. As shown in Table 3.9 in Maricopa County only two (3%) of the
59 defenﬂants i? our sample for whom we have outcome data were acquitted. Of
Z:e Fégalnder, 44 (75%) pled guilty to one or more charges, four (7%) were

nvicted of one or more charges, and nine (15%) had theisy charges dismissed

by the prosecutor. In Pima County, only three (4%) of the 77 defendants in,

our sample who were bound over following the preliminary hearing were acquft-

::ié (:E Fhi:ifmaénder, 56" (73%) pled guilty to one or more charges, 10 (13%)
onvicted of at least one charge, and eight (10%) had thoj
dropped by the prosecutor. ’ ? ) had theix charges

s} w o

©

ULTIMATE DISPOSITION OF PRELIMINARY HEARING CASES*

Table 3.9 ’

] : Maricopa County " Pima County
Outcome , N % ' N %

Dismissed . 9 (15%) 8 (10%) o
Pledw o 44 (75%) 56 (73%) |°
Convicted following . . \

bench or jury trial 4  ( 7%) 10 (13%)
Acquitted following . ’

bench orDjury trial \\ 2 .i_éil -~ 3 ( 4%)
TOTAL s B9 (100%) ' 77u (100%) -

s =

0
o

*Data were available on only a portion of the défendants
in our case records sample. : ™
) . @

Of course, these findings also highlight once again the important role of the
brosecutor, not only during the pretrial screening process hut also with ’
respect to .the ultimate disposition of criminal cases. In Maricopa County
9nly six (7%) of the defendants bound over following the preliminary hear-’
ing ever went to trial. The remainder either Pled to charges or had their
charges d%smissed. In Pima County, tge,comparable figure was 13 (17%).

a

C?nvictions are only one way of assessing pretrail sgreening- Most convic-
t%ons occux ag a result of plea agreements, and nothing in the plea negotia-
tion process itself requires the govermnment independently to develop reliable

71
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Lvidénce of fac;ual and legal guilt. In the opinion of the study authors,

then, conviction rates -are ultimately a poor measure of the effica¢¥ of 5?3
pretrial screening process. Rather, ‘one must evaluate the‘process;v1s-§ vis
the quality and quantity of evidegce actually introduced and the duergregess
protections provided.

e

3.5 Collateral Functions

w i @ . . 1:‘ = i
Obviously, the preliminary hearing serves a number of collateral functions

in addition to its primary function as a.screening mechanism. . Some-of these’

were discussed in Chapter 2 of this report; others were higted aF th{oughouE
the preceding discussion. Each of these collateral futictions is dlscussed
briefly below. ”

=

Although the revised Rules expanding discdverz in Arizona soyewhat miF1?ated
the use of the preliminary hearing for this purpose, the¥ did not eliminate
this function entirely. The preliminary hearing trgnscrlpg supplements the
information supplied in the formal complaint and, thus, supplements the f?r-
mal pleading. The opportunity to crOSSfexamineJalso seFves a number of dng
covery purposes, including testing the Credibillt¥ of w1tness§s‘on the stén
and identifying possible defense strategies. Whlle‘the'pfellmlnary hearing
is not a forum for addressing Constitutional issues, it does ‘alloy the
defense limited opportunity to probe . for Fourth Amendment suppression issues

as well. ‘ _ \§

The second collateral function served Dby the preliminary hearing is  the
preservation of testimony of witnesses who may ultimately bg unable to tes-~
tify -at trial. Within three days -dfter waiver" or cgncluSLOn of thg pre=~
liminary hearing, the magistrate musf 'submit all paper§uand recordg‘ln t?e
case ﬁo the clerk of the Superior Courgi The transcrlpt;must be filed in
Superior Court within 20 days after completidén of the hearing.

o

According to the revised Rules, stateqents made gnder ogth by a pa;ty ?r wiE:
ness during a previous judicial proceeding (oxoa dgpasit%on) are;admlssible
in evidence if (1) the "defendant" was a party to the previous actlon”or pro=
ceeding, had the right and opportunity ‘to cross—examine the declarant, and

was represented by or wdived counsel; and (2) thewdgclaranEtﬁg uhavailab}gy

© N
as a witness, or ‘is present and subject to cross-examination.
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hearing, as described in Graham and Letwin, op. cit. ‘ o

ficz]

o

%Arizona Rules of Criminal Procedure, ;Ryle 19.3(c).
? i

5
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-~ in that jurisdiction. We found little use of the transcript for this pur- @

- port plea negotiations and sentencing decisions.

e e e

Q

As discussed in Chapter 2, use oféthe‘preliminary hearing transcript for this

Purpose may be important for a number of reasons. First, it presServes the

testimeny of very young children, who may forget the details of the incident

over time. Seconq, it preserves the testimony of those who may not be avail-

.able at trial, by\reasons of illness, death, or relocation.: Andfthird, in the
‘view pf our respondents, it reduces the likelihood of witnesses being .impor-

tuned or harmed in some way. In Arizona, where there is a sizable popula-

tioh of transients~~including many elderly people--visiting the state for the

winter months, these benefits were cited as particularly important.

o

The preliminary hearing transcript can also serve other purposes. Frequent-
ly, the transcript is used to impeach witnesses at trial. Together with the
police report, the preliminary hearing transcript may also be submitted to
the trial court to establish guilt or innocence. According to Arizona case

"law, the transcript may be used in this manner only if it can be shown that

the defendant has an understanding of all the rights he or she waived, in-
cluding:

® advice as to the range of sentencing and parole possi-
bilities;

° %he right to testify on his or her own behalf;

o‘/éhe right to call witnesses;
/

o% the right to offer any further evidence; and
; A

¥

© the right to trial by jury.1 ' - )

If thg,preliminary hearing transcript has more than enough evidence to sup-
port a gnilty verdict, then an agreement to submit charges td the trial court
on. the basis of the transcript and police report is tantamount to a guilty
plea. ' '

& < v ) o

In ILos Angeles County, the use of the transcript as a substitute for a full “
trial has a number of advantages; including fast turnaround on the trial -«.

court's "short=-cause" .calendar. Thus, this practice is fairly common

pose in our study jurisdictions, howevet. More commonly, it was used to sup-

/1This is a major collajpral function of the 'Caliggrnia‘,pteﬁ?miﬁa;yfii”‘fgf w

arizona v. Price, 27 Ariz. App. 673, 558 P.2d 701 (1976), :

S

2

5

*szraham‘and Letwin, op. cit.

_c
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“thearings involve one defendant charged "with one count,

[~
Another secondary use of the preliminary hearing in our study was as an_occa-
sion for plea negotiation. In Maricopa County, fully one-third of the cases
scheduled for the preliminary hearing were pled either in Justice Court or
in superior court (at the “plea arralgnment") without the preliminary hearing
ever actually taking place.

A final use of the preliminary hearing is as a mechanism for determining the
legality of detention and reviewing the conditions of release. At the <con-
clusion of the hearing, once prdbable cause has been found and the defendant
bound over, the justice of the peace may, upon request, reconsider the condi-~
tions of release. In”addition, favorable conditions of release were also

negotiated on occasion in Maricopa County in exchange for waiver of the hear-
1ng.

o

3.6 Summary

The preliminary hearing in Maricopa and Pima Countiés is not a mini-trial as
a result of the provisions implemented through the 1973 Rules of Criminal
Procedure, nor is it a onewsided or summary proceeding. Instead, it sexves
the purposes of both the prosecution and\defense in different ways. For the
prosecution, the preliminary hearing offers the opportunity to ‘test case

strength and to preserve the testimony of witnesses who may not be available -

at trial. For the defense, there is a fepling that it is an opportun-
ity for discovery and identifying weaknesses in the government's case. Our
case analysis indicated, however, that very few cases (3 to 6%) are actually
screened out at the preliminary hearing. e -

o LA .
Key characteristics of the preliminary.hearing in the two counties are com-
pared - in Table 3.10. As can be seen, the preliminary hearings are likely
to be more time-consuming and perhaps more complex in Pima County compayed
to Maricopa County. Although in both counties the majority of preliminary
Pima County follows
this pattern less often than does Maricopa County. Moreoger, cases in Pima
County have more witnesses, a greater total volume . ofi tEstlmony, and more
objections than ‘cases in Maricopa County. These findings reflect the fact
that in Pima County, the preliminary hearlng is’ the less preferredcdevlcg,
whereas in Maricopa County it is the screening method of ¢hoice. Thus, the
former~involves a select group of cases, whereas in Maricopa County it im=-=
cludes a fairly broad. cross—sectign ewen. though -many. cases are, in effect,
screened out by defense waivers. '“”‘L I3

H

- Particularly in Pima County, prosecutors use the preliminary hearing
for well-defined purposes, i.e., in cases involving crimes of V1olence where
the victim's, K presence on the stand can be assessed.
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‘Table 3.10

bUFMARY‘COMPARISON OF PRELIMINARY HEARING CHARACTERISTICS
\L « o
Characteristlcs* Maricopa County Pima County

Percent of single-defendant cases 89% 81% °

Percent of cases with one count 51%

76%

Mean number of witnesses per case 1.7 witnesses 2.3 witnesses

Percent of witnesses who were civilians

52% 68%

Percent of. witnesses who were defendants 2% 2%
Median pages of testimony 28 pages 39 pages
Percent of cases in which defense
questioning exceeded prosecutor
questioning B 61% 57%
Percent of cases in which physical/
documentary evidence was introduced
directly g 7% 7%
Percent of cases in which an offer of . | :
proof was made 8% 14%
Aver. number of objections per case :
(on any ground): » e T

Prosecution . 1.9% ‘ 4.9%

Defense * ) 2% 4.6%
Percent of cases in which no probable ' !
cause was found L, 3%

*Note that the types of cases preSented to the prelrmlnary hearing in Plna
County are>far more .Selective than those presented in Marlcopa County,v
which uses® the prellmlnary hearing ds’ its screening device of ch01ce.n
Even in Maricopa County, howeverﬂ many prellmlnary hearrngs never occur

as a result of waivers, and thiu self~select1nn may 1nfluenceocase chaxr-
acteristics., .

> ’ o ~ : [ - : .
( =] ' ' ‘b 4 By

At the same tlme, the defense 1n bothﬁcountles is likely to. develop more
testimony through questlonlng than°ls the prosecutor. Furthermore, there is
no deference betWween the two counties dih the extent to whick physlcal or
documentary evidence is introduced at the hearing, an offer of proof is madej.
or defendants take the stand. In néither county are, such events llkelv *o

Hr. As noted above, rarqu is the defendant not bound over following the »
h ung in elther jur;sdlctlonu : Sl 7
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. . CHAPTER 4
; o

.  THE COUNTY GRAND JURY IN ARIZONA -,

1=l
E3 - . - ! =Y
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Use of the grand jury as an alterna?ive screening mechanism varies between
the two counties studied in Arjizona.  As described in Chabtq; 2, the grand
jury is the predominant screening device in Pima County} whereas it is used
only in specific . instances in Maricopa County. Thus, in Pima County there
is a presumption that;a case will go to the grand jury absent special circum-

i

- stances; in Maricopa County the presumption is that most cases, wWill not go to

the grand jury. , ‘
; : , .

To teview the factors influencing the decision-making process in Maricopa
County, respgndenﬁsfindicated'that the grand jury was-most likely to be useds
in cases invblving‘multiple defendants, complex documentary evidence, or large
numbers of witnesses (particularly if they are undercover agents, from out-
of-state, or professionals such®as doctors or scientific experts). ‘The grand

‘jury was also favored for cases involving crimes covering more than one pre~

cinct; since a separate preliminary hearing would be required in each pre-
cinct. Prosecutors in Maricopa County cited the grand jury's efficiency in
such cases as the primary reason for selecting that mechanism. However, the
grand -jury is likely to be used in these instances only when the perceived
advantages of scheduling a preliminary hearing do not apply or are clearly
outweighed by the benefits anticipated from the use of the grand jury., "

[

)

A
Rk

Given these two dramatibally different approaches to using the'Erand jury to
screen cases, the manner in which the grand jury operates in‘ﬁiacticecin each

* county becomes of interest. To place Arizona's grand jury system in context, N

this chapter briefly examines the range of grand jury variation on a national
basis (with particular emphasis on the extent to which certain grand Jjury
reforms have. been implementéﬁ). Turning to Arizona's experience, we describe
the grand jury proceeding %self, referencing the Rules of Criminal Proce-
dure, perceptions of practitioners interviewed in the course of this study,.
and the findingskoﬁjour analysis of grand jury transcripts in sampled cases?"
We des¢ribe the” types of cases p{gsented to tbe grand jury, the impanelment .

process, and the characteristics “of the précé@ding itself, including dura-

tion, the nature of the evidence, and theureSpeqtive rolgs of the prosecutor
and the grand jurors. In closing, we discus$. the effectiveness of the grand

@

A

Jury in'performing jits screening rolé. ’
- P -

-

Precediog page blank - 7 - .

W

v . oo _
,.1The use of“the grand‘jury“at the state level in Arizona to screen
complex cases is discussed’in Chapter 5. : '

N

c
it
=

: . . i ’ o
0 N kS

o

d

77

N
. Lo

noncy wemc

i

D



L f e

4.1 The Leqal Framework

Q ) i

W
i .
4.1.1 A Nati onal Perspective

J

. ¥ .

Am noted in thé introduction to thl: report, the grand jury has been the
subject of con51derable criticism in recent years and has been the focus
of @ number of proposals and initiatives dedicated to its reform. The
thrust of these efforts ha§ been to incorporate due process protections for
targets and:witnesses into “the grand jury proceeding and to upgrade the qual-
ity of evidence in addition to making the proceeding more open and subject to
review. Provisions which allow witnesses to be accompanied by an attorney
while testifying before the grand jury or which require notice to witnesses
»of their legal rights and notice to targets that they are the subject of an
inquiry have been advocated as mechanisms to guarantee that due process is
not circumvented in the grand jury room. Other reforms have been proposed
to improve the quality ‘and quantity of evidence available to the grand jury.
These include reforms which would zrequire that the grand jury be allowed:
to hear only evidence which would be admissible at trial and mechanisms to
facilitate the introduction of exculpatory evidence:. A third category of
reform proposals has been aimed at creating a formal record of the grand jury
proceeding and opening the proceedlng to external scrutiny including judicial
review. 7

&
2y

States vary in the extent to which they have adopted any of these provisions
0 as part of their laws governing grand juries. To determine the range of
national variation, state laws were analyzed using three provisions which
were selécted as indicators of the. degree of implementation of”grand jury
kS reform proposals~ the right to counsel in the grand jury room, agpllcablllty
o of trjal rules of evidence, and requirement of a formal record of, the proceed-
ings. These prov151ons were selected because proponents of reform include o
them as ‘central elements in proposals to modify the grand jury, and they are
typically specified by law rather than local, custom or informal practice.
(See Figure 4.1.) . i A

o

- . i o . H

 Fifteen states have enacted a- statutory Eight”to counsel in the grand'jury
@ room, although there is considerable variation in the types of. ~Witnesses who
may - exercise this right. Seven. stateq allow all grand jury wltnesses to be
accompanied by an attorney, -and two states (including Arlzona) restrict this
‘right to witnesses categorized as targets of the grand jury' s inquiry. One
o - state allows all witnesses except those under a grant of immunity to have an

1For a more thq;ough discussioniof the issues related to grand jury
reform see Hmerson, DeBbrah Day, Grand.Jury Reform: A Review of Key Issues “
(Washlngton, DC: National ‘Institute of Justlce, 1983).

i\

2 H
Thls analysis was, flrSt conduc%ed for - the National Instltute of
Justice and is reported in Emerson, op. e Lt.
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attorney present; another allows only immunized witnesses to be accompanled R ' . : T : s ’ o : ;
by an attorney; and two other states periit only those who have waived immun- : i ° . ‘ ° ) 5 j
ity to have counsel with them. The f£inal two states allow witnesses to be R ] . ) ' ) '
accompanied by an attorney only befare investigative or special grand juries. gv';; ’ o ’

In all 15 states (except Kansas, where the attorney may ~object, to a ques- T _ ) . e o
tion), the role of the attorney is llmlted to advising his or her client. ¢ ' : i i )
Attorneys are directly prohibited from addre551ng the grand jury.

o

Q

o

The second type of provision analyzed relates to the applicability of -eviden~ CL A
tiary standards to the grand jury proceeding. In some states, no standards R i . N ©
apply, and the grand jury may receive hearsay evidence without regard to its 0 -
rellablllty. ,Ten states have enacted ev1dent1ary standards for the grand
jury that approach the requirements 1mposed at trial, although a few excep-
tions to the trial rules are allowed in the grand jury proceeding. Most
frequently, hearsay is the one excéption which is permitted. ’

EI

bl

i)

O

i o

The third prov151on involves the- requlrement that the grand jury proceeding 0 o ;
(except deliberations) be recorded. Given the secrecy surrounding the grand :
jury and its one-sided nature, many commentators have cited the need for a

mechanism to protect against'potential abuse. The requlrement of"a formal

record of the proceeding is the most frequently enacted of the three provi=

sions. However, states vary considerably in their requlrements governing -
the scope and distribution of the record. Some require that only testimony

be recorded, whereas others mandate the recording of the entire proceeding.
Furthermore, some automatically make the record available to the defense

soon after the indictment is made public;: others have strict limits govern=

ing access. © ‘

W

In summary, fewer than half of the states hayve 1mplemented any of these re~
forms, and fewer still have implemented more than one. Although the impact ] ; .
of these laws. on the degree of due process protection or in deterring ox e ! B o ‘ . . o |

uncovering abuse is unknown, one thing remains clea:; these provisions by P I A ooE G ° ° L .
themselves do not dramatically alter the basic nature of the grand jury pro- . ‘ ' '
ceeding, which remains non-adversarial and largely under the directlon of e
the prosecutor. }

o 4 =% | k w

o
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4.1.2 The Arizona Legal Framework o 7 o . , . L “ N ) f
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single state can be truly representative, given- that each is unique. Under 4 . : @ - R s i .

the state's Jaw, a grand jury consists of 16 randomly selected- qualified . oo : . > ‘ ‘ N P : : o foo

electors and/four alternates who are screened for general bias prior to im- ’ ;y S B ; ; T ( v : f '

panelmen//ny the superior court im the appropriate county. The court also [ L ) « . ‘ o . 4
z “ : - ! ! ' N P

appoints~a foreman who is charged withe¢maintaining order and ensurlng that
the grand jury proceedlngs,are conducted in accordance with the® zppropriate :
laws. Since -the Arlzona Rules of Crimlnal Procedure require that at least P
‘ v s ‘ “n Pl : I

N
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There are no provisions for challenging an indictinent on the sufficiéncy or
quality of the evidence introduced (unless the defendant successfully al-
- leges that thése led to a denial of a "substantial procedflra‘l right"), since
Arizona has not adopted evidentiary standards for grand Jjury proceedings.

[

“‘nine grand jurors oonou.'r on an lndlctment, one of the important procedu.res,L
at the beginning of, each gession is‘to’ ‘makes cert?ix\that there are at least
nine quallfled jurors present In - add.Lt.Lon to meet ?;"1‘_, ~the general qualifi-

cations to sit on .a yrand jury, each.juror mnst Ye free of involvement or
bias in an J.ndJ.VJ.dual case” to be quallfled to’ hear that case.

o . S A

T
S
LV, !

4.2 Characteristics' of Grand Jury Cases

a ,f,

o7 ) : ﬁ)

The Rules of Criminal ?V'ocedure govern the operatlon of the grand ju.ry in
Arizona 'as well as the eelectlon -and dutles of ‘jurors.’ Some of the modifi-
"cations described above as part .of the nat:.onal perspectlve have been‘imple-

= mented in Arizona. Rule 12. 5 prov:.des that a w:.tuees may ‘be ac¢ompanied by
counsel "if the witness is a person under J.nvestlgatlon by the grand jury.”
If sucha person appears (either as 'a result of  a subpoena 0r as a result of
the grand jury's granting his or l'er written request to appear), Rule 12.6
requires that he or she be advised of the right to remain silent and the
right to be accompanied by an attorney. If the latter right is exercised,
the Rale limits the role of counsel by st.at:.ng. "... . counsel shall not
attempt to communicate with ‘anyone other than his client" and provides for
summary expulsion of the attorney by the foreman for viplation of that re-
qulrement. ,

As with the preliminary hearing caseload, the: nature of thé cases handled
by the grand jury is interrelated with the factors dinfluencing a prosecu-
tor's decision to use the grand jury. This is partlcularly “true in Maricopa
County, where cases do not routinely go to the grand Jjury but ‘are handled in
that fashion because of a spe¢ific advantagc_ antlcl_pated by the prosecutor.,
These advantages may be tied to case”characteristics, e.4,, the grand jury
may be perceived as more efficient in multiple defendant cdsesy, However,‘
other reasons unrelated to case attrlbutes may lead to a décision to use the
grand jury in individual casesw ‘For exa‘nQ/J e, aj prosecutor may present a.
case to the grand jury to avoid an antlclpated confrontation with a particu-
lar defense attorney, thereby making \,.f!f.‘e ‘decision on the basis of personall-
ties rather than the nature of the case. Nonetheless, it.is J.nterestlng to
look at the types of cases presented to the grand jury in the, two counties

\ ‘\ complete stenograph:.c record of the proceedings (except deliberations) is studied, although these factdrs clearly are not predictive.

regulred by the Arizona Rules. This requirement, although stated fairly
generally by the rule, has been clarified by case law. In a landmark case,
an indictment was challenged due to off-the-record conversations between
jurors and discussions between jurors and witnesses during. short recesses.
The Court of Appeals strongly upheld the reguirement of a thorough record-
ing, rul:Lng as follows:

<
v B

Although single-defendant cases were the most ‘common. type of case presented
.to the grand  jury, our samples contained a num,,ber of multiple defendant

cases, with the highest number of defendants in one case being seven., Table
4.1 displays the number of defendants per case in each county.

i

‘ All proceedings are to be recorded, rexcept the jury’ b'\
dellberatlons. Recording during a formal recess is not
requlred, i.e.,. if the recess is actually a hiatus in' the \
proceedlngs where. the jurors are not to discuss the case

with each other, 1let alone with a witness or the prosecu-~

Table 4.1

NUMBER OF DEFENDANTS PER CASE*

tor. No conversatlon is to be allowed between jurors and I

witnesses during a’ recess. No off-the-record conversa- Number of Defendants Mard.copa County Pima County

tion is to be allowed between the jurors and the prosecutor o

regarding the case or any legal aspect of it. All actions

of the prosecutor and the jurors should be susceptible to \

review {0 ensure to the defendant an impartial, just and . 1 80% 78%

~unbiased hearing. . o 2 13 16
) ' ) . 3 ) 3 3
Following an indictment, 'a transcript of the recording must be filed in 4 3 R 1

? Superior Court and is available only ta the prosecution ‘and the defense. 5 or more : T - . 1

#This record can be used to challenge the indictment on the grounds that the ‘ G

défendant was denied a substantial procedural right or that' an insufficient

) number of qualified jurors concurred in the .indictment. The rémedy for this

L type of challenge-is a remand -for a new detgrmination of probable cause.
. = - o 3 Q

*Cases originating from the specialized prosecution units
in the two counties (the Organized Crime and Racketeering
Unit (OCRU) in Maricopa County and. the Consumer Protec=—
tion/Economic Crime Unit (CP/ECU) 1n Pima County) involved

-

one defendant 80 percent of the time. . -

P vy
Y

Wy : B 10 -

@ 1W:leey v.-Superior Court, 115 Ariz. 526, 566 P.2d 327 (“1977).
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oA jury than were zrimes of violence, although many cases involving crimes of
violence were presented as well. Our interview data suggesting that the most
serious casesg we \ typlcally presented to the grand-jury received support
from  our finding ~ 80 percent of the homicide cases in our sample were
presented to the grand jury. ~Sexual assault cases also appeared in our grand
jury samples. This finding is consistent with the stated desire to minimize
the burden on the victim through use of the grand jury, but it is somewhat
surprising that some of the cases involved child victims, given the emphasis
placed on the preliminary hearing as' a mechanism for preserving testimony
should a child victim's memory begin to fade.

The frequency of multiple-deféhdant cases before the grand.jury is especially
interesting since many prdsecutori’ perceive the grand jury as far more effi-
~cient than the preliminary hearing for these types of cases. In Maricopa
County the use of the grand jury for multiple defendant cases is much more
' pronounced, given that only 11 percent of preliminary hearings involve more
than one defendant (see Section 3.2) compared to 20 percent of the grand jury
cases. ; 0
= °  Another factor that may influence the decision to use the grand jury and the
nature of the proceeding is the type of crime involved. Table 4.2 examines ,
the patterns of offenses charged in grand jury cases. ‘ In Pima County, crimes against property account for one-half of the workload
; of the grand jury. In view of the selective use of the preliminary hearing,
these cases are following the typical path rather thagé&eceiving unusual
treatment.  Five "driving while intoxicated" charges fell into the "other"
category. “rthe remaining five charges all involved-crimes against the justice
system, including bribery, perjury, and obstructing justice-:

!

Taﬁie 4.2

N

o

OFFENSES CHARGED IN GRAND JURY CASES

W =

The number of counts per case was another case characteristic examined.

Offenses ; . = Maricopa Coﬁnty | Pima County ‘ Again, single-count ‘cases were the most common but multlple-count cases
representeu 41 percent of -the cases in Maricopa County and 45 percent of
those in Pima County. This dgain suggests that the" grand jury is considered

. : ‘ . an important tool in more complex or time-consuming cases. The two counties

Crimes of-vrolence only* s 22 (29%) . " 14 (19%) < were similar in the distribution of ‘counts per case.

¥ '2 ” ‘ grimes against property only 26 (35%) 37 (50%)
. Both crimes of Yiolence and , : rable 4.3 &
crimes against property 4 ( 5%) : 3 ( 4%)
, - NUMBER OF COUNTS CHARGED PER CASE* _

‘Drug offenses only - 19 (25%) 10 (14%)

5 : N ) § >
" Drug offenses.and crimes of Number: of Counts o Maricopa County ‘Pima ‘County
violence and crimes against : -

property . 1T ( 1%) ' 0 ( 0%) , i

( 8 o -1 44 (59%) : 41 (55%)
Other = -3 (4%) ‘ 10 (14%) 2 19 - (26%) 19 (26%)
© | g - — 3 6 ( 8%) 9 (12%)
’ 75 (99%) 74 ¢101%) 4 3 ( 4%) 3 ( 4%)
g ; 5 2 { 3%) ~ 1 ( 1%)
*Crimes of violence include murder, assault, sexual of- 7 % 10 1%) 0 ( 0%)
fenses, kidnapping, robbery, . and. theft from the person. 10 0 ( 0%) ‘ -J-L—lil
Although the latter two offenses involve the taking of >\ < 75 (101%) , i (99%) %
property, they also involve force or the ‘threat of injury - E
and direct confrontation between the ‘victim and the per~ : ,
pPetrator. - Crimes agalnst property include burglary, *The majority of the cases presented to the grand jury by
theft, and forgery. SR the specialized units, OCRU, and CP/ECU involved multiple )
. — , counts. - In Maricopa County, only 20 percent of the cases -
>~ presented by OCRU involved a simple allegation, whereas :
) : . ; o e I the. pattern in Pima County more closely resembled the |
As can be seen in Table-4.2, -Maricopa County presents cases with a broad general caseload, with 44 percent of the cases 1nvolv1ng :
o e range of offenses to the grand jury, as is the case with the preliminary single defendantsi® ' ’ ‘
p 7 : hearing (see Chapter:3). Property crimes were more prevalent at the 'grand

n : ¥ o
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‘any questions if replacements were needed, the judge asked that everyone take‘

.other grounds for exclusion,

§

4

1 .

There is less difference in the types of cases presented to the grand jury inu

the two counties than there is in. the characteristics of the respective pre-
liminarfﬁhearing:%ﬁseloadsh Thus, any variation between:poun;igsrin the
operatioﬂ of the ¢grand jury is less likely related to differential us§ge
patterns. (as. is probably the case with the preliminary gearing) than to dif-

fering local policies or practices. o

4.3 Grand Jury Operations

4.3.1 Selection and Impanelment

After a pool of qualified electors has been selected from which grand jurors
may be drawn, it is the responsibility of the* impanelling judge in gach
county to verify each prospective Juror’s gqualifications, screen for bias or
and determine whether any other barriers to
service on the grand jury exist. BAlthough the. qiestions asked of prospective
jurors gengrally covered similar topics in the two counties, the metpod of
examining the panel differed. In Maricopa County, an initial series of
questions was directed to a panel of 65 prospective jurors as a group, and
the judge did not announce his decisions until after the examination:%ad been
completed on all issues. Therefore, the Jjurors 'did not know which factors
would result in an excuse from service on the panel and which would not. In
Pima County, however, the'entire group was'not screened. Instead, the clerk
of court randomiy selkected 16 prospective jurors from among those present in
a large pool. (It is not possible to determine the exact size of the pool
from the transcript.) Although only these 16 were initially questioned, the
entire group remained present throughout the proceeding, since repl;cements
might have been needed as excuses were granted. To avoid the need to repeat

note of the questions asked of the group of 16.
Y P :

]

' The level of questioning also varied between counties-in most topics dis-

cussed. ' In Maricopa County, the impanelling judge posed very specific ques=
tions to the jurors, such as, "What would be the effect of your absence on
your %mployer?" In contrast, the Pima County impanelment judge typically
asked the panel members in a more general fashion-to relate any circumstances
which would cause substantial hardship to their family or employer.. The
types of responses did not differ significantly between counties desgpite the

contrasting style/f examination.

To ascertain their qualifications to serve as - grand jurors, the panels in
both counties were examined to verify that they were citizens, at least 18
years of age, residents of the appropriate county, residents of the state for

at least 50 days, and able to write their name or make their g?rk. Another
line of inquiry involved prior convictions and mental condition. In Pi@a

County, this group of questions was asked in the same manner as any othezs.
In Maricopa County, however, the judge said that anyone who wished to respond

14
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in private in his chambers could do so, while cautioning the group that they
should not make.any assumptions if any person elected to respond in private.
The%;udge then read four questions before asking for responses. The ques-
tions dealt with: prior convictions for treason or a felony without a subse-~
quent restoration of civil rights, current condition of insanity or guardian=-
ship status, mental illness which would interfere with service, and status
as surety on a bail bond for someone accused of a crime. = None of the panel
asked to respond in chambers, nor did anyone answer affirmatively when the
questions were posed to the group-
;

In addition to gathering background information on each prospective, juror
in areas such as education, employment and marital status, each impanelling
judge interrogated the panels on their relationships or contacts with law
enforcement personnel. The panels were also asked to report any other fac-
tors or influences in their experience which might prejudice them in any way.

o

The inquiry into this issue was handled much more thoroughly in Pima County
than in Maricopa County, where only a general question was directed to the
jurors. To identify cases in which the prospective jurors would not be able
to act objectively or fairly, the judge in Pima County discussed some of the
issues that would likely¥ come before the grand jury. Topics touched on by
the judge in this regard were narcotics, murder, and sexual assault or child
molestation. In the 1last instance, the judge, warned the panel that they
would  probably be hearing very graphic, explici% testimony and asked whether
any of them "would have any difficulty in hearing about such matters in de-
tail from time to time, or would be offended by it?" The &udge urged the
members of the panel to give serious thought to whether any lersonal experi~
ences or experiences of their families would interfere with'khe performance
of their duties as _grand jurors. When two individuals ind#%ated that they
felt they could not act impartially on cases of this type, the judge raised
the possibility that they could excuse themselves from the%hrandajury each
time a case of this nature was presented. After both jurors agreed to that
strategy, the judge asked the deputy county. attorney, who was present at
the impanelment‘proceéding,“how frequently cases involving sexual  assault
or child molestation might arise. = Given the deputy county attorney's esti-

mate of 15 to 20 perbent of all cases, the judge excused the two jurors.

In both counties, the judges presiding over the impanelment :proceedings
appeared cognizant of the potential burdens of' grand jury service and yet

.were careful to emphasize both the importance of a representative grand jury

and the contribution to the justice system made by thos}/e_ who serve as grand
jurors. In assessing the burdens of service, one judge stated that a juror
would be excusedronly if substantial hardship resulted. However, in both
counties, the judges pointed out ways to prevent or alleviate any hardship
by describing the laws forbidding punitive actions by employers, informing
jurors that the foreman could excuse an individual Jjuror from attending on a

: o

@

1Impanelment, Pima County Grand Jury, No. 40, p. 35.
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given day, and even suggesting ways in which a juror Fould reschgdule o?her
comlitments. Jurors were excused for a variety of reasons, including serious
family illness, hardship due to lost income, chardship to an employer thr?ugh
absence of a‘key Staff member, and conflict between the requirements of jury
duty and a lengthy vacation~for which tickets had ‘already been purchased. In
instances in which the prospective juror was uncertain about the impact of
jury duty but suggested that problems might arise, excuses were typically not
granted.

One way in which the proceeding in’Pima County differed was the judge's prac-
tice of requesting prospective jurors to obtain additional information on
the impact of jury seérvice before an excuse Wwas granted. For example, a
student was encouraged to try to rearrange his class schedule, and an em-
ployee was asked to call her boss to ascertain the actual impact of ?er
absence. The judge's decision was deferred until later in .the proceeding
pending the outcome of these inquiries. As a result, the remainder of ?he
pool could not be excused since there were still two or three prospect%ve
jurors who had not determined whether their service would‘cause hardship.
One juror was ultimately excused, but the replacement was examined only‘by
a general inquiry on whether he would be disqualified on any grounds dis-
cussed up to that point. when the grand jury was sworn, two members who
were students were stV%}Juncertain whether they could resolvg their class
scheduling conflicts. The judge noted they could be replaced if they were
excused at some point in the future.

Following the selection of 16 grand jurors and four alternates, the impanel- -

ling judge is responsible for instructing the jurors on ‘their duties. In
both counties, the impanelling judge provided some background information on
the grand jury and its place in the criminal justice system. The distinc-
tions between the grand jury and the trial jury were explained and the his-
torical role of the grand jury as both sword and shield was described. The

judge in Maricopa County was careful to point out that the grand jury was

part of the judicial branch and was responsible to the court for its actions.
In Pima: County,  the Jjudge went into considerable detail differentiating the

-probable ‘cause standard from one involving proof beyond a reasonable doubt

and explained that, in the typical case, the grand jury would be hearing
evidence from only one side.

. . & .
An interesting component of the judge's remarks in Pima County concerned the
preliminary hearing. The grand jurors were informed that, at the discretion
of the county attorney, the preliminary hearing could be used as an alterna-
tive method for initiating charges. However, the judge told the group that

... for a variety of reasons, which I wil% not get into, ...

in Pima County thé number of cases that go through the Grand

-Jury‘fqr exceeds the number of cases that go before a magis-

trate. . ‘ ” ’

It

Tbia, p. 13.

i

The judge- pointed out the similarities in the function of the grand jury and
the magistrate at the ‘preliminary hearing, then noted that there are differ-
ences in the proceedings intluding the presence of the defendant at the pre=-
liminary hearing. The prospective jurors were told of their right to ask to
hear the defendant or other witnesses. The judge tried to allay any concerns
the jurors might have about ‘this issue in the following manner:

I hope this doesn't upset you...that the defendant is not

present beforgytheJGrand Jury because he is not for...most

of the matters that are presented to you, ...[although in]-

a preliminary hea#ing the defendant does have a right to

be present. As I say, s..[ifj the Grand Jury would like
/ﬁ;tathear from the defendamt, they gan, but just as a matter
{_of course it is not usually done.

. |

i

The Jjudge concluded this area of his comments by pointing out that the de-
fendant can testify if he or she so desires, but does not have to testify
if he or she does not wish to do so.

An important aspect of the instructions concerned the daily operations of the
grand jury, its duties and any restraints placed on its members.
extent possible, the impanelling judges in both counties tried to prepare the
jurors for their task and let them know what to expect during their term of
service. The judges also used this opportunity to caution jurors not to
misuse their power§/but not to be hesitant to use them if necessary. Jurors
were informed of #he laws governing the presence of attorneys for witnesses
in the grand jury room and the limits on their participation. The jurors
were notified of their right to hear evidence at the request of the person
under investigation or to allow that person to testify upon his or her writ-
ten request. The judges informed the jurors of their power to require that
evidence which they believed would explain away the charges be presented to
them. In Maricopa County, panel members were told that they should ask ques-
tions of the witnesses who appeared if they felt the questions were warranted

but were gautiongd to refrain from asking "needless, repetitious, or irrele-

vant questions."

L

The requirements for deciding upon an indictment and returning it to the
court were described to the jury, as well as the procedure for declining to
return an indictment. On that issue, the jurors in Maricopa County were
urged not to pesitateffﬁyrefusing to vote for an indittment if they doubted
that the stagdard of proof (probable cause) had been met. They were told

they were: i
4

i

(2]

9 U : z

1Ibid.- r pn 15-

szroceedings before the 35th Maricopa County Grand Jury in Re: Im-
panelment, p. 67. ' Co ~ :
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...pérforming a critical task in‘standing here as a granq et
fﬁry between the prosecutor and the citizens of the comm?n-
ity You have the prqtection,aqd liberty of the community g

* -and its citizens in your charge.
|
ive | d j cutor were thoroughly
The respective roles of the grand jury and the prose
defined in both counties. The jurors were told that the county attorney
cannot tell the grand jury what he or she thinks it should d?, nor candh:hoz
she evaluate the tes;}monyﬁor make a closing argument. The Judqe note:b ﬂhaa;
the prosecutor cannot comment on the evidence or answex q?estlons about :
witness's testimony but explained that the county attaney dldrserve as ;e?a
advisor to the grand jury. Both judges offered the Jurgxs.the oppqrtunlty
to direct legal questions to a judge if they could not o?taln an a?swer fr;f
the prosecutor. The judge in Pima County cautioned the Juro%s ggalnst see
ing legal information on their own: :
« « .you might have the idea to go look up the law on your
OWn. We don't want you to do that. We want you to‘ask
the County Attorney if you have any questions. Sometimes
in the past others have decided that they want to better
understand the law by looking up the law for themselves and
that has caused some difficulty, so be sure and defer Fo
the County Attorney for your legal expertise and.advice in
that regard. If he can't answer the question dlrect}y ?e
can turn it gver to me and we will try to resolve it in
that fashion.

Y

In advising the grand jury on its role in making charging decisions, the
judge in Pima County informed the grand jurors that the prosecutor would be

N
/

~asking them to select the procedure to be followed concerning the prepara-

tion of the indictment. He then described the alternative approaches and
stressed the discretion available to the grand jury.

(One] way this could be done is this: the County Attor-

» ney could bring in the witnesses before you and have them

. _testify, give you the law in the area that thevCothy‘At*

‘i\i ”torney thinks is ‘appropriate ;and - then Ilet youydellberéte

and  decide. what charges and who,  if any, should be in~-
dicted. - ’

s+«There would be nothing wrong. with that process, but it
. does take some time. ’

o

So what most Grand Juries in PimacCounty have done is go
along with the procedure whereby the County Attorney will
prepare what they think the indictment should be with the

'Ibid., p. 67. N

Jiry No. 40, p. 91.

a

2Impanelment‘,.rfiiﬁa Céﬁgtytéiéh&
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charges in it and possible defendants, but as I said
before,...it is in‘no way binding upon you.

If they have prepared an indictment and suggested an in-
dictment that Defendant A and Defendant B and Defendant c
are in it, and you don't think Defendant C should be there,
tell the County Attorney to remove C. That is your perog-
ative. If you have a Defendant B and you think D should
be charged, the Grand Jury may prepére an indictment to
reflect that. If they brought an indictment in front of o
e you that showed an offense of robbery and you didn't think
that robbery was ceommitted but only- theft, you say no, we
are not going along with the robbery in the ‘proposed in-
dictment, but prgpare an indictment.charging burylary; in
_other words, it is your decision. Their prepared indict-

ment1is only a suggested indictment and not binding upon
you. '

sy

Several times during the course of providing these instructions the judges
stressed the importance of adhering to the requirement that all discussions
be in the presence of the court reporter making the official record. One
judge described past occurrences of off-the-~record conversations which had
led to successful challenges of indictments. This was given particular
emphasis in Maricopa County during the instructions regarding the role of the
brosecutor as legal advisor. After reiterating the point that any question
directed to the county attorney must be on the record, the judge said:

This notion of having all matters on the record is so im-
portant that I have instructed the County Attorney and
his deputies who will be with you each day not even to say
hello to you unless you_are in the grand jury room with the
court reporter present.? ’ ‘

Although the judges in both counties gave the newly-sworn grand jurors. the
opportunity to ask questions, there was no indication that this eéver oc~-
curred in the impanelment transcripts we read. In addition to the instruc-
tions from the judges, grand juries received more specific information from
prosecutors on routine housekeeping matters and the applicable statutes.
We did not review transcripts of these proceedings since they largely con~
sist of recitations of statutory material and, therefore, we do not know if

jurors were more forthcoming with questions to the prosecutors than they
were to the judges. :

§

An interesting question is the effectiveness of the instructions deliv~
ered to grand juries by judges and prosecutors:

o

1Ibid, pPp. 71~73. 5 ‘ ; v g
@Proceedings before the 35th Maricopa County G%and Jury in Re: Im=
panelment, p. 74, _ . N
91
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outset of _.every case the jurors are asked whether any of these admonitions
are appllcable. ‘ P

. examlnatlon of the grand jury in Harris County (Houston), Texas, Carp anal=
yzed the length of time it took for grand jurors to comprehend their. role. -~
His findings are reported below. .

% .-

. : ) (8 . N

o

In the cases contained in our random sample, jurors would occasionally report
the existence of possible grounds for disquallflcatlon.“ There was no con51s-“
tent response, however; different prosecutors handled the. situation in dif-
ferent ways. On occasion, jurors noted that they were acquainted with one
of the witnesses or other key persons, but remained on the grand Jjury after
indicating that this would not bias their declslon or affect the weight given
to that person's testimony.’ In one case in our sample, the follow1ng scen=
ario occurred: : o

v

leen that the Harris County grand juries routlnely handled 58 cases a da}q
‘and taking into consideration their total output, Carp concluded that the
first eight percent of- the cases processed by any grand Jjury were resolved-.
without: the grédnd jury fully understandlng dts responSLbllltles or duties.

, & P
Although our study did not address this issue, it is certginlf‘an important
point to consider when analyzing the relative merits of the prellmlnary
hearing (with and without law-trained magistrates) and the grand jury. It
‘ may also add perspective to the descriptions of grand jury participation in
i questioning withesseé and making charging ‘decisions.

The juror was uncertain whethei he knew one of the people involved, in the
case so asked factual qpestlons about the person. . The prosecutor recessed
the grand jury and’met with the individual juror and. the court reporter
outside the presence of the other jurors. A discussion was held on the
record regarding chaﬁécteristics of the person involved in the case and

. : the nature of the juror's relationship with that person once the question
, LENGTH OF TIME REQUIRED BEFORE GRAND JURORS SUBSTANTIALLY UNDERSTOOD of identity was resolved, The juror continued to sit on the case following
P ) THE DUTIES, FOWERS, AND FUNCTIONS OF A GRAND JURY . his assertion that he was not biased or otherwise Lnfluenced by the rela-
& ‘ ; s ¥ tionship.
Fr . ? ¥? Percentage of TOnshIp / .
Length of Time Grand Jurors -
. . - (N = 1586) o x ’ )
iy ; e - - Another area in which prosecutors varied was the degree to which they as-
Understood prior to or immediately after first session 22 sisted a juror in determlnlng whether there were suff1c1ent grounds, for dis-
Understood after second session B Y : 27 qualification. One approach was to redirect the juror's questlons back to
Understood after fourth session , 32 the juror by p01nt1ng out that dlsquallflcatlon could result only from the’
- ' . . decision of the juror or the judge and that the prosecutor did not have the
Understood after sixth. session or .longer 19
. . . . : . . ¢ authority to excise any juror from any particular case.. A much more direct
. (Median time is somewnat more than the third session) ; . R s .
’ . approach was taken by other prosecutors who advised jurors that, in effect,

they should excuse themselves given the relationship that had been described.

I o
o
x © I

~Y

Source: Carp, Robert A., "The Harris County Grand Jury: A Case Study,"

Houston Law Revie 12:90 (1974); p. 99. : °
c = P (157 )' P - As noted above, the offenses under consideration were included in the intro-

ductory annouricement of each case. Strict precautions were taken in Maricopa
County to av01d prejudicial language while providing the grand jury with this
information.. In one instance, a grand jury handling one of its first cases
asked the prosecuting attorney to read the charges. The  county attorney
pointed ouﬁ'that there were no charges before the grand jury and that the
proceeding /was "just an investigation of possible criminal activity." B BAl-
though in'other cases in this county the offenses under consideration were
characteryzed as "charges," prosecutors typically corrected themselves when
referrlng 'to counts of the indictment before the grand jury had deliberated.
In contrqét, prosecutors in Pima County routinely announced the case in terms
such as “Count 1 of this indictment concerns..."

“

i

=

4.3.2 Commencement and Duration of the Proceedings

In both Pima and Maricopa Counties, each case to be considered by the grand
jury is introduced in a routine fashion. Typlcally, the presenting attorney
will announce the case by name and number and recite the alleged crimes, the
names of the witnesses who are scheduled to testify, and the names of the
victims to. alert jurors to any pote élal conflicts. . '

\n,‘\

if . . - . o = S
Every grand jury receives general instructions at or near the time of impan- ; \g

elment regarding the substantive criminal laws they will be called upon to
apply. However, counties differ in the procedures used to refresh the grand

In Maricopa County, where the grand jury proceeding is highly formalized, a
series of "admonitions" is read to the grand jury at the beginning of each
day's session, including the grounds for self~-disqualification. At the

a a
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jurors' recollection of the applicable statutes. In Maricopa County, it is
office policy to ensure in every case that each Juror present has heard all
statutes relevant to the case. If the grand jury's records indji<¢ate that one
juror has not heard a certain relevant statute, the prosecut is instruct-
ed to read that law. Furthermore, the jurors are to be given jhe opportunity
to hear the statutes again if they desire. In Pima County, ttle %nstructlons
at the impanelment are rarely supplemented, with two exceptlons' (1) when a
juror requests that a statute be re-read; and (2) when the statute has become
applicable for the first time. In our sample of cases; prosecutors in Mari-
copa County were quite consistent with their stated policy, readlng‘stacttes
or referencing them as having been read earlier in 99% of the cases. In Pima
County, where this is more. discretionary, statutes were read in less than 7

percent of the cases sampled.

These formalized procedures have an effect on the duration of grand jury
cases in Maricopa County, as would be expected. However, we® also found
. that the quantity of testimony produced for the grand jury was greater in
Maricopa than in Pima County. In Maricopa County, the median number of
pages of testimony was approximately seven; ‘whereas in Pima County 1t was
four. Greater disparity in the amount of testimony was shown in cases pre-
sented by the special units, with OCRU cases (Maricopa County) involving a
median of eleven pages of testimony gnd, CP/ECU cases (Pima County) taking a
median of. four pages of testimony. Although pages .of . testimony ranged
as high as 39 pages in Maricopa County and 54 pages in Pima County {for cases.
from the regular, not the specialized, prosecution caselgad), many cases were
very brief, especially in Pima County where nearly one-quarter of the cases
involved only two pages of testimony. Only three percent of the cases in
Maricopa County were. that brief.

Given that there is 1little difference 1n the grand Jury s caseload in the

two counties, it is interesting to note "the variation in time spent’hearing
testimony. When considered in conjunction with our findings that the pre-
liminary hearing is longer in Pima County than in Maricopa County (see Sec-—
tion 3.3.2), this suggests that the atypical proceedlng in each county may
be more intensive or less routinized. Partly as a result of this situation,
the atypical proceeding is likely to remain atypical, since each county feels
their system would bog down if they reversed their practice.;

f

N o

1In Maricopa County, cases in the general grand jury caseload took an

average of 25 minutes, and those presented by OCRU took 28 minutes. We are

unable to infer time elapsed in Pima . County by comparing pages of testimony,-”

since we do not know what portion of the time 'was allocated to testimony in-
stead of the formalized procedures described above. It is interesting to
note that Carp's analysis of the Harris County (Houston), Texas, grand jury
showed an average of five minutes per case for the entire proceeding, 1nclud-
ing deliberations. :

P =
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4.3.3 Presentation of the Government's Case R

Arizona grand jury proceeqlngs are not bound by the same evidentiary stand-
ards that apply at trial. Shls influences prosecutdrs' perceptions of the
efficiency of the grand jury and is a major factor in shaping the nature
of grand jury proceedings. Prosecutors cite the ability to introducg hear-
say as an advantage, since it allows them to consolidate their evidefce and
present only one witness who can testify to matters within his or rier own
knowledge as well: as those communicated to him or her by others. @A related
factor occa51onally cited by prosecutprs is the use of hearsay testlmony to
protect the identity of an informant.

o

Testimonial Evidence

2 v

The typical case heard by the grand jury 4in both Pima and Maricopa Counties
involved only one law enforcement witness. This pattern was followed in 92
percent of the cases sampled in Maricopa County and in 95 percent of those
in Pima County. ° The remaining 8 percent of the routine cases in Maricopa -
County involved two law enforcement witnesses; no civilian witnesses testi-
fied. In contrast, the remaining 5 percent of the cases in Pima County
involved civilian witnesses as well as law enforcement witnesses. These
witnesses were either victims or eyewitnesses.

A simjlar pattern occurred in cases presented by the specialiéed prosecution
units: civilian witnesses testified in only eight percent of these cases in

v both counties. The relative absence of civilian witnesses is not surprising

in view of the preference given to the preliminary hearing as a forum to test
the credibility of witnesses.

o

One distinction between the cases presented by the specialized units and the
regular caseload was the type of law enforcement officers testifying. Rou-
tine cases were t;pically presented throigh the testimony of a polize officer

1 4
See, for example, State v. Guerrero, 119 Ariz. 273, 580 P.2d 734
(Rpp. 1978)

2 . . .

It should be noted, as discussed in the preceding chapter, that
‘hearsay is also admissible at the prel1m1nary hearing in certaln circum=-
stances. h .

3It is interesting to note that this purpose can be accomplished at-
the preliminary hearing as well, although perhaps not as easily singe the
witness has to testify under cross-examination. In one of our sample prelim-
inary hearings, the police officer testifying refused to answer any questions
that might provide ¢lues to the identity of an informant, even . refusing to
respond to questions referring to the informant as "he“ until the defense
attorney quallfled his labelling as generic.

Bl
o
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whovhad some involvement with investigating the case ‘or making the arrest.
In Maricopa County, nearly half of the law enforcement witnesses °testify-
ing imn the cases in our special sample were undercover agents, reflecting
the substantial number of narcotics cases. ‘handled by the OCRU unit. In Pima
County there were no tndercover agents; most government witnesses were in-
vestigators.

o e o
3 o - 0

The nature of the testimony: offered to the grandqjury by °law enrorcement

~Witnesses .often involved merely a recitation of the facts contained in the

A3

police report. In some 1nstances, the witness was not directly involved in
the events being descrlbed (often an officer testified to the actions of both
himéelf or herself and other officers involved in the case) and did not have
any information beyond that in the police report.‘s Given the Standard of
probable  cause and the absence of cross—examination, this was generally con-
sidered sufficient evidence by the grand jury, since indictments were almost
always returped. However, these& factors combined to 1imit the grand jury's
ablllty to questlon the w1tness effectively and rendered the transcript of
little use to the defense-as a dlscovery dev1ce.

il

As noted earlier in this chapter, provisions to protect the rights of grand
jury witnesses have been promulgated as ‘an 1mpor+ant component of grand jury
reform efforts. It is clear ‘that these issues arise only in unusual c1rcum—
stances in the types of cases heard by county grand juries in Arizona, since
most witnesses are law enforcements.officials. We did find, two instances,
however, in which the legal rights df ‘the witness became a subject of discus-

sion during the grand jury proceeding.

Although none of our randomly sampled grand jury cases lnvolved an appearance
by a w1tness who was a target of the 1nqu1ry or directly at risk, one witness
did assert certain legal rights as described in the anecdote below.

o

N

In-a ‘case involving assault and kidnapping charges arising out of an al-
tercation between the defendant and his ex-wife's divorce lawyer, one wit-
ness - claimed several constitutional protections. The witness was the
defendant's lawyer and was an eyewitness to_the altercation. The  wit-
ness willingly testified to his observations but refused to answer gques-

'cllent privilege. (At one point, the witness also raised a Fifth Amendment
claim, but this was never carried any further.)..The prosecutor asked the
grand Jjury to have the witness appear before.the Superior Court to settle
the = issue of privilege. The foreman then asked the witness if he would
appear -before the court to accept a grant of immunity and return to the
grand jury at a specified date to continue his testimony. 'The witness

tlons regarding his conversations with the defendant, citing the. attornay-— .

i

RS

it

- —

agreed to follow that procedure:«1
Superior Court. At’a later
fied without claiming any prlxigege.”

/i

o

3

However, the witness did not appear at
ate, he returned to the grand jury and testi-

O
P

One grand jury case in our special county sample did involve a witness who
It was presented by the Consumer Protection/Economic
The confusion of the grand jurors and the prose-

was also a target.

Crime Unit in Pima County.

cutor's response ‘are described in the anecdote below.

I

in with a question.

asking:

4 Prosecutor:

Witness:
I
hf

Prosecutor:
Witness:

Prosecutor:

R Witness:

Prosecutor:

Witness:

Prosecutor:

As one witness was excused but before the next was called,
The juror asked: "Is it {ustomary to have a person
who is also charged with one of the counts as a twwitness?" The prosecutor,
answered negatively. The juror pursued. the issue by
The prosecutor responded, "Yes."

This dialogue occurred between the

after some confusion,
" "This is an unusual case?"
target was then called ghd sworn in.
prosecutor and the target/witnesss- -

[

"...you are here today pursuant to a
subpoena served upon you?"

llyes R 113

"To testify in front of the grand Jjury?!.

"Yes."

"Are you aware .that the presentation today
has to do with the affairs of fraudulent
insurance claims presented by...among other
things?"

"Yes."

‘*and you have discussed this matter previ-

ously with Detective...of the Tucson Police
Department and Detective..., correct?"

M"yes."

=y [}

Q"Andjyou are aware of the possibility of

the Pima County Grand Jury returning charg-
es against you, possibly for conspiracy

facilitation having o do with your xole,

a juror broke

Y

1
o

1It is interesting to note that immunity does not obviate the-attorney-

cllent pr1v1lege whlch was the only claim pursued by this witness.

2
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B o © if you will, in...fraudulent insurance
claim presentation?® ‘

Witness: "Yes, I am."

< N

Prosecutor: "Before I ask you any questions,...I would
: like to read you your rights." "

"You have a right to remain silent. ‘Any-
thing you say can and will be used against
you in a court of law."

“"You have the right to have an attorney
present to assist you prior to questioning
and to be with you during questioning if
you so desire. . If you cannot afford an

. " attorney, you have a right to have an at-
torney appointed for you prior to ques-
tioning."

"Do you understand these rights?"

©

Witness: "Yes, I do." o

Prosecutor: - "Having ‘now been advised of these rights,'
e ~ - do you wish to answer Questions in front
of the Grand Jury regarding your arrange-~
ments with and your discussions with...
with, regards to these various :vehicles in
November of 19797?"

o

Witness: "Yag."

Physcial and Documentary Evidence

In addition to testimonial evidence, information may be 1ntroducedothrough

the use of physical objects or documents. For instance, in a case involv-
ing a gun as the murder weapon, exhibits could include the gun itself and/or

a report prepared by a ballistics expert who might also testify dlrectly.”

Given the adm1551b111ty of hearsay to determine probable cause, it is also
‘possible to introduce the ballistics expert's f£indings to the grand jury

through the testimony of a pollce officer who summarizes the report‘s con-=

clu51ons.

~Through our case analy51s we found that phy51cal and documentaty . evidence

plays almost no role in grand jury proceedings. Such evidence was not 1ntrom

duced directly “in either county, nor were expert w1tnesses called to testlfy
‘ )

kA B

regarding any scientific findings. However, laboratory reports were used to
report results of drug analysis in a small number of grand jury cases. A lab.
report was part of the evidence in four. percent of the Maricopa County cases

and in. five percent of the cases in Pima County.

The cases presented to grand juries by the special prosecution units fol-
lowed this pattern as well.. BAlthough there were references in the testi=-
mony to audio-video recordings in one=-third of the cases handled by OCRU in
Marlcopa County, that ev1dence was directly introduced to the grand jury on
only one occasion. In that instance, the grand jury accepted the prosecutor's
offer to play the recordlng for them. In other cases in Maricopa County, ‘the
existence of a recording was noted but no further action taken.

4.3.4 Introduction of Exculpatory Evidence

The evidence-introduced in grand jury proceedings is directed toward proving
the existence of ‘probable cause; rarely, if ever,’ is- any of the evidence
exculpatory in nature.  There is no requirement in Arizona that known excul-
patory evidence be presented to the grand Jjury.- - Moreover, case law has held
that failure to inform the grand jury of pot%ntlally exculpatory evidence is

" «not grounds for dismissing the indictment. A judge interviewed in the

course of this study noted a situation in which the grand jury was not told
of incriminating statements by a non-defendant, yet the indictment was held
to be valid.

[

TxAlthough prosecutors adre not required to present exculpatory evidence to

the grand jury, they may offer sﬂch'evidence if they are aware of it or may
notify the jurors of its availability should they desire to hear it. Simi-
larly, the grand Jjury itself may seek out any exculpatory evidence it be-
lieves may exist. Thus; some of the defense attorneys who were interviewed
indicated that, in selected cases, they notify the prosecutor or the grand
jury of the defendant's desire to testify and of the existence of exculpa-
tory evidence. B

In practice, however, exculpatory evidence is rarely presented to the grand

jury. In the cases contained in our sample, exculpatory evidence was neither

offered nor actually introduced by the prosecutor. .
: P T Lo
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In one case, the defense attorney sent a letter to the grand jury rnoting
its right to re&uest additional evidence -and urging it to inguire into five
enumerated issues considered important to the defense. In closing the -de-
fense attorney said: : i ‘ '

LG ! . -
R E o : o e

1_See,:for example, State v. Baumann, 125 Ariz. 404, 610 P.2d 38 (1980).

=

% ) A C"C) — ) 98 : : . . . ) :

S ,'a o 99 . : . L /
o : , ; /




— T 7 -

e g ——

e Ay

SR tey

RS

s I——z"
Pt

3

7

e e = e e T T e et
st . . N Fodim

<

/ . P G

!
Be careful in your/dellberatlons. [The defendant] is in
business -and regularly' must deal with the public. Any
criminal allegatlon7 against him or any member of his fam=-
ily would be 1njurlbus to his reputration and charges should
not be lodged Wlthout a full exploration of the facts.

44
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There was no reference in the transcript to this lettet,” and thus it was un-
clear whether the grand jury ever saw it.
letter were all explored during the testimony before the grand jury, in part
as a result of questions by the jurors.

4.3.5 ' Level of Grand Jury Involvement in DireCtingAthe Proceeding

Critics of the grand jury often paint it as responding to the prosecutor's

direction and desires to the point of being a "rubber stamp” which takes
no action on its own. Yet prosecutors who appear before grand juries on a
routine  basis deny that jurors are overly passive or fail to participate
fully in all aspects of the proceeding. = In fact, prosecutors claim that on
a number of occasions, a grand jury has surprised them by pursulng areas of
inquiry mnot covered by the prosecutor or by questlonlng "the evidence :as
presented.

One way of assessing the extent of the grand jury's involvement in eliciting
evidence is to pon51der its role in duestioning witnesses. - Typically, the
prosecutor led a witness through his or her testimony by a series of ques-
tions. Once the prosecutor had completed this line -of -inquiry, the grand
jury was given' the opportunity to question the witness. Generally, the grand
jury was not restricted in its questioning. However, in-.a few instances
where a juror's questions ventured into irrelevant or prejudicial areas, a
brosecutor ‘would prevent the . witness from responding and would inform the
jury that the 1line of questioning was not relevant or might introduce bias.
For -example, this occurred when the questions “focused on the suspect's prior
record or the method by whlch the suspect was identified. This practice was
not universal and in some cases the grand jury received answers to the iden-
tical questions that had been interrupted by prosecutors in other cases.

On the whole, the grand juries- who heard the cases in our. sample were in-
volved. to..a. limited degreé only. ..
in 66 percent of the cases in both countleSWr In Maricopa County, ‘the median
number of grand jury questions . per w1tness was only 2.4, although one wit-
ness was asked 41 questions. In Iima County, the highest number of ques-
tions asked of any witness was 29, but the median ber witness was only two.
Since typically only one witness testified per case, this means that grand
jurors routlncly asked only one or two questions in the course of the pro=
ceeding. = The bulk of testimony was provided in response to questions asked
by the prosecutor. In one-half of the cases examined in Maricopa County, the
prosecutor was respons1ble for ellcltlng’roughly 94 percent of the testlmony,

<

: 100

However, the points raised in. the-

Witnegses were gquestioned” by "grand jurors®

‘to present  this evidenge?," and

'for the prosecutor's response.

in Pima County the comparable figure was. virtually 100 percent. 1In only 25
percent ‘of thée cases did the grand jury direct more than 25 percent of the
testimony in Maricopa County or more than 20 percent in Pima County. Grand
juries hearing cases presented by the Consumer Protection/Economic Crime Unit
in Pima County were slightly more active;, asklng/a median of five questlons
per. witness and directing 22 percent of all testlmony.

W

In both counties, the stated polic¢y and observed practice is to -dismiss the

witness after the prosecutor and jurors have completed  their questioning. .

The grand jury is then provided with the opportunity to ask questions of the
prosecutor. These questions are technically limited to issues of law, but
on occasion the. jurors will interject a question on a factual issue. We ob-
served that if jurors asked factual questions, prosefgutors qulte conslstently
declined toanswer and instead offered to recall the witness. Two examples
show the strlct adherence to this requirement.

7
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A juror could not recall the age of a suspect and asked what it was after
the witness had been excused. The prosecutor simply responded that the

questlon was a factual one and recalled the witness.

After completion of testimony in one case, a Jjuror noted that the witness
had stated that certain events occurred in one year whereas one of the two
prosecutors presenting the case had mentioned a different date in announc-
ing the case and the applicable laws. The witness was recalled to clarify
this issue.

i

Aithough routine factual questions were typically addressed by recalling wit-
nesses, there were occasional problems with other types of gquestions. One
area of inquiry which was sometimes explored by grand jurors through ques-
,tions to the prosecutor *nvolved case strategy.  Questions such as "Why was
‘this defendant charged a d not this person?," "Why was this witness used
"Who decided to charge this offense and
why?! posed particularly sensitive problems for prosecutors. In some circum-
stances, these guestions may raise legal issues and therefore be appropriate
: On the other hand, the issues may be entirely
a matter of fact and not .proper questions for the prosecutor. However, if
the issues are related to judgments made by the prosecutor's staff, recalling
the witness may not serve any purpose as he or she may not be able to answer
the jury's questions. For the most part, prosecutors dealt with situa-
tions of this type by pointing out the options open to the grand- jury if it

a

1S:ane the witnesses are told to wait outside after they are excused,
there is no difficulty in recalling them to the. grand jury room.
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occasions to clarify the. legal definitions of theft and burglary. To as-
sist them, the prosecutor described a hypothetical set of facts and dis-
tinguished which facts would support a.charge of burglary and which would
constitute theft. At oneé point, a grand juror asked a question about the
T penalties .applicable for each crime. The prosecutor declined to answer,
noting. that the penalty was not. relevant to the determination of probable
cause. - The jurors did not seem to recognize that theft and burglary were
alternative charges and that it.was their Jjob to ascertain the appropriate
charge. an additional factor contributing to their confusion was the fact
that eith%r a felony or aamisdemeanor4could be charged. ' One juror asked
- the prosecutor to read the charge; to which the prosecutor responded that
there was no charge at that point, only "an-® investigation of possible
criminal activity." - : .

disagreed with the strategy adopteg by the prosecutor but‘declining to ex-
plain the reasons behind the strategy. o

Even when the grand jury's inquiry clearly involves issus that are legal in
nature, the prosecutor must be careful to avoid infringing on- the. discre-
tion of the grand jury. Particularly when facing questions regarding the
nature of the charges, prosecutors were careful to point out that it was the
responsibility of the grand jury to detrmine exactly which~offenses”should
be charged. : ' ' :

=
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The grand Jjury sought legal advice from ‘the deptuty county‘attorney with

someyfrequency in the cases sampled.. At least one legal question was posed

in 29 percent of the cases studied in Maricopa County and in 20 percent in

Pima County. The number of questions asked was as high as 12 in one case

in Maricopa County and six in Pima County, wereas the averages were 1.4 and

O.6 respectively.  Although. the impanelling judges in both counties pointed”

. out that the grand jury could seek legal advice from the court, this never
toccurred in any of the cases sampled. '

Following the testimony of the witness, the grand jury continued to raise
legal questions on the definitions and levels of the optional charges.
When a factual question was raised regarding the value of the items alleged
to have been stolen, the prosecutor did not answer the question himself,
but offered to recall the witness. At that point, the grand juror did not
take him up: on his offer, but rephrased the question. Still not fully
grasping. the grand jury's role, a juror asked, " "He's being charged with
a felony, isn't he?" To this the prosecutor replied, "That's up to you."

o -

The grand jury then retired to deliberate but-returned with further ques-
tions. The prosecutor once again attempted to explain the alternatives by
stating that if the grand jury found certain facts to be true, the charge
would be burglary, whereas if another fact pattern was believed to be true,
then the proper, charge would be theft. Throughout this series of explana-~
tions, the prosecutor stressed that he was not implying that the evidence
showed any of these facts, only the legal consequences of the grand jury
believing certain facts. A member of the grand jury noted that certain
questions should have been asked of the witness, but then proceeded to ask
the prosecutor those guestions. At that point, the witness was recalled.
Following additional clarification of their options, the grand jurors de-

liberated once more, and thereupon requested a draft indictment.
o

4.3.6  Deliberations

Once the grand jury's questions have:' been answered, the Jjurors are ready
to deliberate. The procedures followed -in the two counties differ signifi-
~cantly at this point. In Pima County, the grand jury deliberates on the
draft indictment as prepared by the prosecutor. In Maricopa County, a two=
stage deliberation process is followed.  The grand jury is either directly
instructed (or advised to recall earlier instructions) that they have three
options at this point: to recall any witnesses, to requast additional evi-
dence, or to request a draft indictment. In 4 percent of the cases in Mari-

copa County, further testimony was provided before the draft indictment was
requested. The - anecdote below illustrates the complexities of ﬁhe prosecu-
tor's zrole in advising the grand jury on the legal issues relating to the
possible charges and—provides &an example of the circumstances’ in which a
& witness might be recalled. = - .~ L ' / '
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One case involving an inexperienced grand jury heafing only iné third case

. illustrates the interaction between members of the grahd j%ry and ‘thé‘

A prosecutor as legal issues -are explained and charging deciﬁions fbrmu—

é lated.  The inexperience of the grand jury is an important factor,; sinée

: questions were asked which were not asked by more seasoned jbrors. Fél—

Difficulties over the offenses to" be charged may. arise following the indict-
ment as well as before. If the“grand jury returns an indictment which the
prosecutor feels is legally flawed, a decision must be made whether to inform
the grand jury of the problem and how to resolve the problem. Thé prosecutor
may need to determine whether the grand jury made a mistake or if the’jurors
acted intentionally. To address these issues without violating the grand
jury's independence .or the secrecy.of the deliberations is a very sensitive
task. The following example illustrates how one prosecutor approached this
problem., Lo S ‘

S

i

lowing the standard gmactiqe in Maricopa County, the prosecutor opened
the bresentation By informing the grand ju:y that  the statutes governing

‘burglary and theft were relevant to the case and then proceeded to read
those laws verbatim. y ;

The grand jury interrupted the prosecutor on several

ol L
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The proseéutor originally proposed these charges: Count 1--unlawful pos-
session of a narcotic drug--defendants A, B, and C; and Count 2--unlawful
possession.of marijuana—-=defendant A. ~After the conclusion of testimony,
“the prosecutor noted that the drug in question was classified by law as
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dangerous not narcotic. The indictment returned by the grand jury charged:
Count 1--unlawful possession of prescription-only drug—--defendants A, B,
and C; Count 2 —*unhlawful possession of marljuana—-defendant A; and Count
3~-unlawful posse551on of dangerous drug——defendant C. -

The prosecutor tried to clarify what the grand jury had decided 'in this
case. He was concerned specifically with Count 1 whigh involved all three
defendants. When the grand jury affirmed the indictment as announced, the
prosecutor stated:

‘s I have to tell you as & matter of law that those barbi-
turates are a dangerous drug rather than a prescription-
drug.

The grand jury foreman noted that several questions had been posed to the
. witness on Jjust that issue and the witness had repeatedly testified that
the drug was a prescription drug. To this the prosecutor responded by
asking: g

-Does this fact create any confusion...in your mind such
that you would not wish to...proceed as you have pro-:
ceeded? In other words, would this cause you to want to
make any changes?

The foreman asked whether the prosecutor was .referring to any changes in
the type of drug. The prosecutor responded by repeating his statement that
the, drugs were classified as dangerous, not as prescription drugs, by the
statute.

The grand gury raised the questlon of what could be done when the testimony

was in error. The foreman noted that:
7

/ You can't change what somebody said. If in fact'he said
/ they were prescription drugs, ‘you can't change it and say
o they are dangerous drugs.

12

The prosecutor answered: ’ k #

Perhaps I should do thls. I have 1nformed you... what
I have informed you. This is, the yellow palls, the bar-
bituates, are by law...dangerous rather 'han prescrip-.
tion. ' Perhaps what I shoulds d0 now is [name of the .court
reporter] and I should leave the room and you should dis-
cusd this among yourselves and you can déclde what you
want. ~ : “ :

Before the grand Jury began. to deliberate there| was further discussion
about whether the witness had testified that the drug was prescription or”
dangerous and what . optlone were available to the grand jury -4f the testi~-
mony was in fact inaccurate. One juror asked:

Is this going - to jeopardize anything...with “the official
record or anything like that? - It is not going to hurt
the case or anything? ‘

The prosecutor responded:

Don't even consider that.

©

" I
The . grand jury then dellberated and returned an lndlctment that contained
charges identical to those announced by the prosecutor at the conclu510n
of the testlmony.

Most cases are very routine and result in indictments on the charges pro-
posed by the “prosecutor. Total time spent in dellberatlon% in  Maricopa
County averaged 4.4 minutes per case.
we found that indictments were returned in Marlcopa County 1n less than 1%
of the cases presented to the grand jury. In/lea County, [the comparable
figure was’ 2%. In all of the cases sampled, the grand jury voted to ‘return
an indictment on all charges. In approximately 95% of the cases in Maricopa
County .and 90% of those in Pima County, the vote was unanlmqus.
presented by the special prosecution units, the grand jury voted unanimously
92 percent of the time in Maricopa County, but only 76 percemt of the time
in Pima County. The frequency of dissenting votes is displayed below.

a

Based on our case flow analysis,

In cases

Table 4.4 ‘
DISSENTING VOTES

Maricopa Pima
. ~ : Maricopa Pima County County
Number of Dissenting Votes County County {(OCRU) (CP/ECU)
0 dissenting votes 5 . '94.8% 90.5% 92.0% 76.0%

1 dissenting vote : 1.3 5.4 @ - 16,0

-2 dissenting votes 1.3 2.7 8.0 4.0

3 dissenting votes 1.3 ) —— - " 4.0

1.‘3 1. 4 m—— i -

4 -dissenting votes

&y ‘ 10 43 v

The'secrecy of deliberationskgrevented us from gaining much information on
the reasons for dissenting votes. In fact, some of the cases in which at
least one juror voted against the indictment appear to be very routfne, i.e.,
they involved few pages of testimony and few if any questions were directed
either to the witness or the prosecutor. However, it is¥clear that in some
of these cases the jurors had some dlfflcultles with the case before com=-
mencing deliberations. It is interesting to note that the case in Maricopa
County in which a witness was asked 41 guestions (the highest recorded in
recorded in our samplé‘ from that count) involved three disseting votes.

1In his study in Harris County, Texas, Carp found that dissenting
votes occurred in’only 5 percent of all cases. He also noted that the fre-
quency of dissenting votes declined over the length of the grand jury term.
See Carp, ops cits : ; =
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Likewise, the most questions asked of any witness in the routine cases in-
Pima County was 29; the’vote in that case was nin& to four. In the latter

case, the defendant was charged with breaking into the home of a former model

who allegedly walked by windows ,in her house in varying stages of undress.

The jurors repeatedly questioned the testlfylng officer to determine whether
police had explored the p0551b111ty that the v1ct1m had enticed the defendant

1nto her house.- o
Questions r& bxdlng legal 1ssuF§ were also falrly common in cases in which at
least one dlSsentlng vote was recorded. In both counties, the cases with the
highest number of legal questions involved non-unanimous decisions. The case
summarized above in which there was clearly a great deal of confusion on the
part of the grand jury regarding the type of drug also involved a dissenting
vote.

o

.

In Maricopa County, we were able to identify a small number of cases in which
the grand jury refused to return an indictment. For the most part, these
were. routine cases and involved charges such as embezzlement, kidnapping and
sexual assault, murder, and forging prescriptions. Although we could not
identify the specific reasons for the grand jury's refusal to indict since
the deliberations are secret, and the cases were not significantly different
from others on their face, there were some clues to the grand jury's reac-
tions to cases based on the questlons they asked. Two examples are described
below.

@

/

The grand jury heard testimony byia police detective that the defendant
and the victim were discovered when police approached & suspicious car and
the victim jumped out of the car claiming she had been raped. The officer
testified that the victim stated she had been drinking and was hitchhiking
when she accepted a ride by the defendant. The officer further summarized
her account of the sexual contact with the defendant and her claims that
he struck and threatened her several times. Y The grand jury asked four
questions concerning the suspect's version of the incident (he claimed the
sexual activity was consensual), the lack of any weapon, and the ages of
both victim and defendant. The grand jury voted ‘to termlnate their inquiry
during their flrst deliberation.

One c¢ase involved a charge of theft by embezzlement against a 16-year-
old {(at the time of the crime) employee who failed to. deposit one. day s
receipts consisting of an estimated $500 in cash and a small number of
checks. = At the time of the investigation, the father of the suspect told
pollce she was out of state in a special dlsclplinary“school. No ‘further

These cases were not part of our case records sample, but were spe-
cifically identified for this purpose.

S
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rare event.

T

for a year until the victimfnotified police that the suspect was back in
town and had approached the victim with an offer of restitution. When
questioned by police; the suspect admitted committing the crime.

The jur%rs asked 13 questiong of the witness including specifics on the
discovery of the theft; the status- of the suspect as an adult or a juven-
ile; the nature of the school she attended; reasons for the long delay;
and reasons that the offer of restitution was rejected. The witness was
excused, and the grand jury asked nine legal qpestlons focusing on the
distinction between adults and juveniles and the issue of delay. One
series of questions was aimed at determining why there was an additional
delay of over six months between the suspect's return to the state and the
filing of charges. When the questions turned to factual issues about the
school, the witness was recalled and asked ten more questions on similar
topics as before, After closing with more questions on the delay and
whether it could have been avoided, the grand jury retired. to «deliberate.
They then announced their decision to end the inquiry without an
indic¢tment.

2

In one case where only ten jurors were present and nine could not agree on an
indictment, some of the jurors suggested to the prosecutor that the case be
resubmitted at a later date when more jurors were present. The prosecutor
told them this would be potentially prejudicial as some of them would already
have heard and discussed the case. The prosecutor was then asked whether the
case would be presented=to another grand’ jury, but no definitive answer was
given. Despite the grand jury's dissatisfaction with the alternatives, they
were unable to agree on an indictment, so the inquiry was terminated.

B A

Efficacy of the Grand Jury as a Screening Mechanism: Immediate and
Ultimate Outcomes :
, B \s ’ ) .
4.4.1 The Determination of Probable Cause

The grand jury screens Zases using the same legal standard as that used, by
the magistrate:at the preliminary hearing--probable cause {(defined in detail
in Section 3.4.1). = Although perhaps this standard is.difficult to describe
for citizens asked to serve as grand jurors, the judges handllng the impanel-
ment process in both counties were careful to try to explain it thoroughly to
the jurors. In Pima County, the judge defined probable cause as "more than
fifty-fifty," but less than the standard of proof beyond a reasonable doubt
as required in trials.

"

Although we examined a few cases in one county in which the grand jury
declined to issue an indictment, ‘all .indications are that this is a very
From the 500 random cases digcussed in Chapter 2, we:restimate
that no true bill was returned in less than 1 percent of the cases presented
to the grand jury in Maricopa County and in only 2’ percent of those in Pima
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County. This is not totally surprising, given “that cases deemed by prose-
cutors to be in any way shaky or weak almost always go: to the preliminary
hearlng. . . o i B

3

The grand jury has the authority to play a larger screening role than merely
determining whether probable cause exists for a specified set of charges and
defendants. ~Technically, the grand jury can indict people not named by the
prosecutor and 1nd1ct on different or additignal offenses than those’ sug=-
gested by thevprosecutor. Unlike the magistrate at the, preliminary hearlng,
the grand jury is not in any way bound by the case as presented by the police
or -the prosecutor. HoWwever, in practice, such independence is almost never
asserted. The grand jury added a new defendant in only one case (this was a
state grand-jury case and is described in Section 5.2.3 in the next ¢hapter).
Charges contained in the indictment bere different from those proposed by
the prosecutor in only one case. Thi$ occurred as a result of a misundér-
standing of the law by the grand jury, which ultimately reissued the indict-

ment so that it was consistent with the prosetutor's proposal.

/
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4.4.2 Judicial Review of the Grand Jury Proceeding “ ' a

o 2

0
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Challenges to grand jury proceedings are governed by the new Rules of Crimi-
nal Procedure. Under the Rules, an 1nd1ctment can be attacked on two grounds:
o an insufficient number of quallfled grand urors con-=
curred in the indictment; or Kx

e The defendant was denied a substantialfprocedural_rioht.
-3 e ‘ el n

6] v

Challenges by the'defendant must be filed after the indictment is returned

LS

. but no"later than 25 days after the transcript and minutes have been filed.
Challenges are made via amotion that the case be remanded for a new finding
of probable éause. There is no provision in Arizona law for an indictment

to be dismissed with prejudiceto its resubmission. Statlstlcs collected by -

the court 1n Marlcopa County-in 1980 1nd1cated that remands are ordered in
approxlmately 1% of all®cases. ° .

@
i
o : . 7

The first ground encompasses attacks’ on the panel as a whole as well as on
irdividual jurors under other provisions of the Ruales. Challenges to the
panel ds a whole may only be made on the baSlS that the law was not followed
when the panel was_ drawn or selected. - A successful claim ' agalnst "the panel
results in that gnand juxy belng discharged. The case at issue would then be
heard by a)dlfferent grand jury {or, at the prosecutor -3 dlscretlon, could be
handled at a prellmlnary hearlng) ) -~

oo = i
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*Arizona Rules of Criminal Procedure, Rule 12.3.

o0
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An individual juror may be challenged on his or her qualifications to serve
on the panel or in a particular case. The remedy in this situation is either
discharge of the individual from service on the panel or exclusion from
deliberating on a particular case. It is important to Lmte, however,
/that a 'successful challenge to an individual juror does not necessrtate a new

//probable cause determination if there were a suff1c1ent number of other
unchallenged jurors who heard the case.

3] : .

The second ground for relief includes denial of a substantial right resulting
from failure to comply with other subsections of Rule 12. Practitioners
indicated a number of common reasons for successful challenges to grand jury
indictments. One of the most fregquent areas of challenge in recent years has

been off-the-record activity. 1In the Wilkey case cited previously, a remand
was ordered after the court. identified numerous off-the-record contacts

between the jurors and ‘the’ prosecutor and the jurors and witnesses.
. o N
L) =

Remands have 'been ‘ordered-.-on other grounds as well. Respondents suggested
flaws such as inaccurate instructions on the law, answers by the prosecutor
to factual questions, or perjury of material evidence would be llkely
grounds for & successful attack on the indictment. Similarly, prejudicial
testimony which might include reference to a prior record, or remarks by the
prosecutor which reflected an opinion or might inappropriately influence the
grand jury, would also be issues for a remand motion. Court rulings have
made it clear, however, that indictments cannot be challenged on the basis of
the legal sufficiency of the evidence. Numerous decisions have reiterated
the point that the weight and sufficiency of the ev1deqce is a matter for the
grand jury and is not w1th1n the purv1eW’of the court.,

sy Lo

One of theJcases in our sample illustrates the issues involved in remands.

This case iF described below:

i -
< o)

) 0

i e

The defendant was originally charged by information with sexual assault
on a child under 15 years of age. The defense contended that the alleged
victim 'was not under 15 years of age and at the last day on which the
trial could be’ held (almnst one_year after the information was orlglnally
filed) -the state sought to amend the information to delete that portion
of the charge. ,After the court denied the state's motion, the information
was dismissed without prejudice. & T

The following month, the prosecutor preésented the case to a grand jury and
called the victim as the state's only witness. After an indictment was
returned, the defense filed a motion asking that the case be remanded for a
new determination of probable cause. In this motion, the defense clainied
“hat "a substantial procedural right" had been denied by the prosecutor's
actions during the course of the grand jury proceeding.

1

State ex rel Preimsberg v. Rosenblatt, 112 Ariz 461, 543 P.2d 773
{1975). ‘ ‘ '

. 109

<



https://described.in

.

P

ey - —

BN

Q

— o o

©

“were influenced by the victim'’s age, and further claimed as prejudicial the

. a witness, had said: .

‘questioning‘ by stating that it was a decision made by the prosecutor's

~ to the case.

,The defense also alleged error in the prosecutor's response te the yrand

a Vietnamese orphan -and defended its action regarding the victim's testi=®
. mony on the grounds that’'the victim belleved she was 13 and that the state

‘stantial procedural right,

“yictim did no%a“

One of the defense clalms was that the prosecutor allowed the v1ct1m s
testimony that she was 13 to stand, knowing that she was actually 18. The
defense argqued that the questions’ asked by the- grand jury showed that they

prosecutor's remarks which indicated faith in the testimony of-the witness.
Excerpts from the grand jury transcript were quoted in the defense motions
as support for these claims. A juror, asking why the viotim was called as

Why subject her to this kind of questioning?...[Was it
done] just for effect or what? Why submit this poor
little kid to something like this?

Although one oﬁ\the prosecutors present had tried to sidestep this line.of

office without providing any reason for the decision, the second prose-

cutor at  the proceeding had gone further and offeréd this explanation:

Well, unfortunately, in order to bring a case like this to ¢

trlal, we have to.find out how a witness is going to react
before questionihg before a‘number of jurors, and unfortun-
ately this case has to go to trial before a jury unless
the jury is waived by the defendant. In other woxrds, to
determine whether or not we are going to §o forward with
it, we have to determine whether or not the witness is in
fact willing to come forward before a jury and relate facts
It is not for effect. It iss simply to deter-
. mine how the witness is going to be in front of a Jury....

jury's inquiry about the length of delay between the offense ‘and the. pre-
sentation of the case to the grand jury.  The prosecutor had responded by
telling the grand jury that there was a reason for the delay but that he
was unable to Ainform the vrand jury of that” reason. .

R &'

In its response to the defense’ s motion for remand, the. prosegutor 5 of=
fice claimed that the victim's age was not an established fact as she wis

could not’ conclu51velj prove otherw1se. The prosecutor s brlef addltion-’
ally claimed that neither the 155ue of the victim's age nor the prosecu-
tor's justification for calling the witnéss improperly influenced the grand’
jury and, furthermore, that none of these constituted the denial of a sub-
The coupt granted  the motion for a remand, -
specifically notlng that it did so by reason of the- ‘prosecutor's. ;comments .
The victim's age was clearly excluded .as grounds for the remand.ﬂ In its
decision, the court ordered +that the case not be’ submitted to the - game
grand jury. When the case ‘was refiled, a soc1al worker testifled but’ the

4,4,3 Ultimate Qutcomes E

v

Long aconsed of being a rubber stamp, the grand jury has beeii’charged with
returning “indictments in cases without merit. Defense attorneys:critical
of the g¢grand jury point to its ron~-adversarial nature and claim that cases
which pass the grand jury screen could not withstand a more stringent review.
However, our analysis of the cases presented to the grand jury in Arizona
indicates that most cases ultimately result in conviction, not in acquit-
tal or dismissal, as 1llustrated in Table 4.5. Convictions on one or more
charges were obtained largely through a plea of guilty; in both counties 71
percent. of the cases in which an: indictment was returned, were resolved in
this manner. Jury or bench trials led to convictions on at least one charge
in four cases (6%) in Maricopa County and in two cases (3%) in Pima County.
In our, cases from Maricopa County, the defendant was found not guilty in
only three cases (4%). Only one defendant (2%) was acquitted following in-
dictment in Pima County.

Table 4.5

ULTIMATE DISPOSITION OF GRAND JURY CASES*

. S} .
N , Maricopa County Pima County

Outcome ; N - . % N .
( ’ oL g .
’ Dismissed 14 198 17 25%

Pled : 51 71 48 71

‘Convicted following bench

or jury trial w4 CIE 2 3

Acquitted’ follow1ng bench : ’ . o

or jury trial * , 3 4. 1 1

TOTAL = 72 100% - ©8 100%

*Data were available on only a portion of the defendants in

our case records sample. ¥ e

K)‘ : ; ‘ °
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A significant portion of cases in both counties was dismissed after the in-
dictment was returned--14 cases (19%) in "Maricopa County and 17 cases (25%)
in Pima County. . These dismissals include€ cases in which the plea negotia-
tion process was initiated post-indictment and cases in which the prosecutor
unilaterally decided against the value of continuing the prosecution. In
Maricopa County, it should be rémembered that most negotiations take place
prior to or on the date set for the preliminary hearing. In Pima County,
there appears to be a. conscious decision:  to obtain an indictment before
negotiating in most cases.

These findings highlight the extent to which prosecutorial screening deci-
sions control both the. timing and the outcome of many cases. Very few cases
. .

A1l
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in our samples even went to trial--geven (ﬁO%) in Maricopa County and three
(5%) in Pima County=--thus removing that mechanism from playing an important
role in the .outcome of most cases. Given the control exercised by the prose-
cutor, the quality of independent screening mechanisms remains important;
they should not be judged solely on thelr effect on the ultlmate outcome of
a case. Y F,

g
.

4.5 Summary , // ; .
The decision to use the grand jury is not as closely tied to specific crite-
ria or benefits as ig the choice of °the prellmlnary hearing. Instead, the
grand jury may be used as 'a matter of routine practice (in Pima County) or
for reasons of efficiency or desire to avoid the preliminary hearing (in
Maricopa County). Neither is there a readlly definable offense type linked
to grand jury usage, as is ' more clearly true in regard to the preliminary
hearing.

Although handling a faifly diverse set of caees, grand jury proceediﬁgs are

guite predictable. In both counties the proceedings are perfunctory, typi-
cally involving only one law enforcement witness and essentially no physical
or documentary evidence. The majority of testimony is developed. through

* .questioning by the prosecutor with the grand jury playing only a minor role.

The vote is almost always unanimous. Although most cases in both counties
involve single defendants and single counts, there are a good share of cases

with more than ‘one suspect "and multiple counts. Several key characteristics’

are contained in Table 4.5.‘

“

What is most striking in these comparlsons is the fact that, despite the dif~
ferences between the two counties in procedures followed in grand jury pro-
ceedings, there is little difference in the behavior of the grand juries.
Given that Maricopa County has adopted procedures specifically designed to
foster grand jury participation in making case development and charging deci-
sions and to encourage grand -jury™ 1ndependence, it is somewhat surprising
to see that Marlcopa County grand jurors do not question witnesses signifi-
cantly more often ‘than jurors in Pima County. Maricopa County grand jurors
do seem to ask a few more legal questions thah are posed to the prosecutor in
Pima County, but the difference between ‘the two counties is not that great.
B : [l

These findings should not be 1ntefpreted as 1nd1cat1ng .that the formalized
procedures followed in Maricopa County are meaningless. Any number of fac-
tors might contribute to this situation. In Maricopa County, grand jurors
hear only a select portion of cases; most others involve g preliminary hear-
ing or a waiver. It is possible that there are characteristics of these
cases that shape the nature of the grand jury proceeding. Moreover, as the
communities of Tucson and Phoenix ‘differ substantially, So may the char~
acteristics. of the grand jurors. All we can state is that the formalized
proceedings of Maricopa County do not have a readily 1dent1fiable effect on
grand juror behavior, whether p051t1ve or negative.,

o ) ' ) g e
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Table 4.6

SUMMARY COMPARISON OF GRAND JURY CHARACTERISTICS

Characteristics

Maricopa County

Pima County

Percent of cases with one
defendant

Percent of cases with one
count

Percent of cases whose only
witness was a law enforcement
officer

Percent of cases with any
civilian witnesses

Average minutes in session
Average minutes in deliberation

Median pages of testimony

'Median number of questions per

witness asked by grand jury

Median percentage of testimony
developed through questlons by
the prosecutor

Percent of cases with at least
one legal question :

. Percent of cases in which vote

was unanimous -

80%

59%

92%

0%
25

2.4

94%

29%

95%

78%

55%

95%
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CHAPTER FIVE -

THE STATE GRAND JURY IN ARIZONA ’

0

S B

In addition ‘to 1ts role in screening cases to determlne whether there is
probable cause to hold the defendant t¢ answer at trial, the- grand. jury
has the potential to perform a more .active raole in case development. With
its broad subpoena powers and ability to compel testimony, it. can cenduct -
far-reaching inquiries into such areas .as organized crlmln 1 act1v1ty and
official corruption. Although it is.rare for a grand jury to conduct an
inquiry largely on its own initiative, ‘the ‘grand jury may be used proactively
in case development to Help establish that a crime was committed and ‘to help
identify those who may have been involved in its commission. In such instan-
ces, the grand jury is used to refine a partially developed case by, for
example, pinning down testimony of unccoperative witnesses and/or compelling
immunized witnesses to testify agalnst others 1nvolved 1n a criminal enter-
prlse. - .

o I -

o

Arizona's State Grand Jury was included within the scope of" ‘this- stu
" - @Given the types of cases handled by the State Grand Jury- (the\attorney /gen~
eral's jurlsdlctlon encompasses white collar crimes such as_ J

munized testimony, the power to compe; testimony, and procedures for protect~
ing the rights of witnesses. We were 1argely unsuccessful in® achieving these
goals, however, since Arizonats-State ‘crand” Jury was not ‘used in an aggrns-
sive 1nvest1gat1ve fashion to any great extent.” “ Rather,. it was morn of

hybrid' between” an” investlgatlve and a screening body.,”Typlcally,, he s*ate

Grand Jary heard cases develcped by the prosecutor and on occaslonlfas part
of the screening decision, refined the final: charges which were. 1ncorporat¢

~into theﬁlndlctment.

,county grand Jurles. Furthermore; although'l practf” :
to the‘%tate Grand Jury rarely generated . questlons rega,dlng rlght to
sel, refusal to testlfy, 1mmunlzetlcn and contempt ~the Attorney Gef

ing complex caseg%}nvolv1ng ‘white collarrcrlme, the dlfferences bef 3
role and an investigative one, and procedures which noy ‘be usnd in’ an,,‘ 3
to minimize the types of - challenges that are sometlmes,assoclated‘wlth
investlgative grand Jury proceedlng., °

Tl S 405"
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In an attempt to examine +the operations of an- 1nvest;gat1ve grand 1ury'

4nd and- securi-
ties fraud and political: corruptlon), we -had hoped to study‘the use -of im=--
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541 . Jurisdictidn and Utilization of the State Grand Jury

(o

The " State Grand_Jury in Arizona was created by legislation enacted in 1976
largely as a result of the efforts of the state attorney general. The impe-
tus for this legislation arose following-a series of highly publicized land
and securities frauds which resulted £from ineffective federal regulations
and lack of adequate state enforcement. Another factor contributing to the
formation of the State Grand Jury was the awareness that multi-county cases
(such as these fraudulent schemes).posed particular law enforcement problems
since no office had sole jurisdiction over them. Despite these factors, the
State Grand Jury was not created without opposition. Resistance to a state-

“wide grand jury stemmed in part from concern that it would infringe on mat-

ters traditionally within local control. This concern was a factor in the
legislative decision to confer limited jurisdiction on the State Grand Jury.

&

The statuteboreating the State Grand Jury specifically enumerated several

types of matters within its jurisdiction. Within the Attorney Géneral's
the Special Prosecutions Section (later Division) was created with
"white collar crime."
securities fraud, political cor-

a mission to investigate and prosecute
concentrated on crimes such as, land fraud,
ruption, consumer fraud,
tensively prosecuted in the past. In recent yeafrs, the Attorney General's

Office has increased the resources allocated t@tcombattlng organized crime

and racketeering in addltlon tor its efforts in the area of white collar

crime.

In the past, however, Special Prosecutions Division staff refrained from
using a number - of -the more aggressive investigative techniques available
to them. | As reported by the former chief counsel;, the Office focused its

“efforts on cases in whlch knowledge of the alleged crime already existed and
investigation was needed only: to identify  the perpetrators and gather the.

evideénce necessary, for conviction; = Cases were identified primarily through
persons who. had been defraunded and filed a complalnt. (On a few occa51ons,

‘ cases were lnltlated based ‘on a review of newspaper ads whlch appeared to
‘make false claims,)

A proactive approach to case development was not gen=
erally adopted except for street crimes, particularly fencing where sting
operatlons were used successfully.

o ] R ) A‘, R

° - e ! - . e
: ” b EF
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A dxfferent approach <to prosecutlon will be necessitated by the new mandate
Here, ascertaining that a crime was committed
will be more dlfflcult,uand more aggressive- techniques will be needed in
order to prosecu+e partlcular targets. At the time of our study, the bivi-
sion planned to. make more extengive use of undercover agents, search war-
rants, ~court-ordered electronlcs surveillance, and paid informants in its
fight against organlzed criminal -activity. It also planned to make more
frequent use ofvcertaln mechanisms - commonly associated with the investiga-
tive function of the grand jury. These include, but are not limited to,
grand jury subpoenas, compelled testimony,(and grants of immunity., It was

a7 R4 e
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The Division

and bu51ness and tax fraud which had not been ex-—

- faulty indictment.)

hoped that these techniques, coupled with the threat of later impeachment or
prosecution for perjury, would result in witnesses testifying against others
involved in c¢riminal organizations.

As noted above, since these methods were used only on occasion in the past,
we were unable to study the investigative role of the grand jury in Arizona.
Nevertheless, by examining the State Grand Jury we were able to observe the
implementation of mechanisms designed to forestall any challenges on grounds
such as bias, coercion,
witnesses, issues which are often associated with investigative grand juries.
The Special Prosecutions Division has developed a manual and established rou-
tine procedures to guide the presentation of cases to the grand jury. While
these procedures address issues which admitftedly would be expected to arise
infrequently given the nature of the casks typically processed, the aim of
the attorney general's staff was to develop an "issue preclusion" approach

specifically to avoid flaws in any indictments ' returned by the State Grand®

Jury. (Unfortunately, no data are available on the extent to which cases
are remanded for a new determination of prdbable cause as a. result of a

In the following discussion of the operations of the
we 1include references tq)procedures followed ‘as part of
"issue preclusion" strategy, since théy reflect one jurisdiction's at-

State Grand Jury,
this

-tempts to ensure that the proceedings are falr and 1mpart1al and free from

procedural error.,

e

aOperation'of‘the State Grand Jury

Ul
P )
)

&

In this section, we provide an overview of the types of cases presented to
the State Grand Jury by examining the nature of the crimes under considera=
tion and by assessing case complexity using indicators such as the numbers
of 'defendants and ¢ounts. We then describe the method used by prosecutors
to introduce each case to the jurors, the grand jury's involvement in obtain-
ing evidence, and the evidence actually presented. Finally, we examine the

process and outcome .of the jury's deliberations..

o

. 1It is interesting to- note  that the care taken to avoid any proce¥

dural errors, and therefore the possibility of remand, is directly related
to Arizona's requirement of a verbatim record of the proceedings. Although
Division staff perceive the grdnd jury transcript as essential in ensuring
fairness (one respondent commented that "without a record the opportunity
for abuse 1s astronomical") prosecutors also note that the formalization
introduces some rlgldlty into .  the grand jury room. The eonsequences of
this were de scribed by an attorney formerly with the Special Prosecutions
D1v1510n and now with the U.S, Attorney's Office. He pointed out that the
federal tra\scrlpt does not typically include routine communications between
the prosecptor and ' the grand jury- (such as "housekeeping" tasks or schedul-
ing). His &greeption was that there was not: the: sense in the ‘federal grand
jury that a misspoken phrase orieven word might threaten the indictment.  In
the opinioh of this prosecutor, the result was ‘a more relaxed, comfortable
grand jury. S ' ‘
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5.2.1 = Overview of the State Grand Jury's Caseload o= r"—" = . Table 5.1
i Ty : TYPES OF OFFENSES CHARGED IN STATE GRAND JURY CASES
Based “on data from our examination of 23 cases presented to the State Grand —— W_i‘ ‘ :
Jury between July 1, 1979 and June 30, 1980, we found that these cases dif~- o %
fered in some but not all ways from the typical case at the county level. ST » Offense Number of Times Alleged*
As expected, the State Grand Jury's caseload involved more complex and time- :
consuming cases than the caseloads of the county grand juries. fooiais e %"""‘
, e - Theft 14
" Fraudulent schemes and artifices 9
From commencement of the proceeding through deliberations, the median time g, Forgery 6
o for state Grand Jury sessions was 91 minutes. In comparison, ‘the typi=- . . } Conspiracy 6
cal county-level case took an average of 25 minutes for routine cases in '“‘“""‘«b Falsifying corporate records 4
Maricopa County. >  (In part this is attributable to the formalized pro- ‘ ; Securities fraud 3
cedures developed by the Special Prosecutions Division, which will be des- i”—“' Trafficking in stolen property 2
cribed subsequently.) Cases ranged from 35 minutes to 347 minutes (nearly PR S Embezzlement 3
sikx hours). In approxlmately 22 percent of the cases, the proceeding took w Failure to file state tax 2
place over the course of two or more days. - : s Failure to remit state tax 1
- P Obstructing investigation 1
B Perjury 1
State Grand Jury cases more closely resembled county cases in the number T v False pretense , 1
of defendants charged. For the most part the State Grand Jury was consider- e Fraudulent use of credit card 1
= ing charges against single defendants, not examining criminal enterprises S S Illegal enterprise 1
involving several individuals. In approximately three~guarters of the cases Fraud 1 .
. ' (74%) there was only one defendant included in the draft indictment presented ‘ ’ Filing:false financial statement o T
by the prosecutor to the State Grand Jury. In another 13 percent of the. :

cases, two or three defendants were included. In the remaining cases (13%)

f;v: :;n:fgec;i::eséif;:i:.ere included, with the largest number of defendants PhetinEn ;‘*"""‘ *These figures 4o not 1nd1cate the number of counts per offense.
g Instead, they reflect the number of cases that :anluded at least one count
o ‘ of each offense. :
: The complexity of State Grand Jury cases was most clearly demonstrated by EL T
y the types and numbers of offenses charged in the indictments issued. al- LN - ’ . , rable 5.2
‘ though most cases involved single defendants, each defendant was typically 4 RO ‘ = '
charged with ‘multiple counts of offenses stemming from fraud, deceit, .or ! " o=
illicit business dealings. Of the 23 cases presented to the State Grand _ 'COUNTS PER; INDICTMENT
Jury, all but four involved combinations of offenses. Since most cases SRR e \\
involved charges in a number of categories of offense types, it was impos= . ; v - ==
sible to classify cases by offense types. (That is, one case might have R e T ) i . .
involved charges of securgties fraud,yptheft, and forgery, whereasganother , I g ey Number of Counts in Indictment ’ Number of Cases
involved theft, embezzlement, and forgery.) Table 5.1 shows the dlfferent i
offenses charged in indictments in the cases studied. ‘ ot -
= K R i ; (\ 4 - 6 3
, : . 7- 9 1
: o RE ( 10 = 12 5
» Nine cases out of 23 sampled were missing data on the time elapsed e N ‘ 13 =15 1 -
" during the proceeding. = - 16 - 18 0.
2 v g U119 - 21 3
Even the cases handled by -the Organlzeu» Crime and Racketeering Unit 29 - 24 4
s (OCRU) in the Maricopa County Attorney s Office averaged only 28 minutes. ) 29 . ]
: : Data on case process:.ng time were unavailable in Pima County However, an b 45 1
s examination of relative transcript length indicated that the grand jury pro- EAEER Ll
ceed:.ngs in Pima County were shorté€r than those in Maricopa County. g ;‘1}.& .
. T L_ N
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Only two out of 23 cases had a single count in the indianent. At the other
" ekxtreme, one defendant was charged with a total of 45 dounts~-one count of
theft and 44 counts of fraudulent use of a credit card. Yet another large
case was based on 15 counts of failure to remit state taxes and 14 counts of
failure to file state taxes. Table 5.2 displays the data on number of counts
per case.

In summary, State Grand Jury cases generally took longer and were concerned
with different types of criminal activity than were cases presented to the

county grand juries. The nature of the State Grand Jury proceedings is des-
cribed below.

5.2.2 Presenting Cases to the State Grand Jury

Procedures followed at the State Grand Jury to initiate each day's activities
and the presentation of evidence in individual cases reflect the formaliza-
tion and careful attention to avoiding error that are central themes in the
Division's "issue preclugion" approach. After handling routine housekeeping
issues,; the ‘prosecutor announced the matters to be presented during that ses=
. sion and delivered a standardized warning to the grand jury to “disregard
"all evidence and exhibits prev1ously presented to you with regard to other
inquiries conducted by you."

{ ¢

Each case was introduced by the prosecutor who read the applicable statutes
and presented a copy of'the statutes read to the grand jury clerk. In deter-

mining which statutes to read, Division policy suggested two considerations:
issue preclusion and common sense. Presenting attorneys were reminded that
the readlng of one statute may necessitate the reading of dnother. For ex-
ample, it was necessary to read relevant definition statutes when presenting
the substantive statute. The conspiracy statute must be accompanied by the
overt act statute. On the other hand, punishment portions of statutes were
not to be read, nor was it generally necessary to read statutes governlng
affirmative defenses. Presenting attorneys were warned .to be véry careful

1One of the responsibilities of the prosecutor in commencing a grand
jury proceeding was to ensure that a sufficient number of jurors were ,pre-
sent. Although by law a quorum is composed of only nine jurors, prosecutors
were discouraged from proceeding with less than 12 jurors. Since State Grand
Jury cases may Span several days of testimony and only those jurors who have
been present for the complete case may deliberate, the practice of proceed-
ing with at least 12 jurors allowed for attritidn over time as well-as for
instances of juror disqualification in individual cases. . In the latter situ~
ation, the procedure parallels that discussed in Chapter 4.

120
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in determining which statutes to read, since errors arising from these dec1-
sions were the most common ground fﬁr remand.

=

The State Grand Jury's role in an inquiry was generally limited to reviewing
testimonial and physlcal or documentary evidence for probable- cause in the
cases included in our study. There was minimal grand jury 1nvolvement in
the exercise of the subpoena power. Due to a series of legal rulings, the
attorney general believed he had the authority to issue subpoenas without
first consulting with the grand jury. JUpon request by the attorney general,
the State Grand Jury assignment judge (also the presiding judge in Maricopa

_County) issued an order explicitly recognizing the authority of the .Attorney

General to issue subpoenas tnder ‘certain conditions. However, this proce-
dure was declared illegal by the Arizona Supreme Court which ruled that the
Attorney General does not have the power to "subpoena witnesses and documents
before the state grand jury w1t§out the prior consent of the grand jury" and

invalidated the jpdge's order. Although this situation poses interesting

questlons for thé future direction of the State Grand { ry, since prosecu=-
tors anticipate considerable delays from the new requireLgnts for grand jury
participation, the following discussion of the evidence presented to the
State Grand Jury reflects the situation as it existed when' prosecutlng attor-
neys, not the grand jury, issued the bulk of the subpoenas.

e
S " a

Testimonial Evidence and the Rights of Witnesses

o

I

According to our analysis of case records, 78 percent of the cases present=-
ed tqg the grand jury had one law enforcement official’or investigator as a

)

1'l‘he practice of reading relevant statutes as part of the introduc~
tion in every case contributed to the greater length of State Grand Jury
proceedings compared to those of county grand juries.. Although Maricopa
County prosecutors enumerated the applicable statutes in each case, their
procedures were designed to ascertain whether each juror had heard each
statute or wanted to hear -it again rather than reading the full text of the
statute in every case. Of course it should be noted that the statutes for
burglary or robbery are more readily understood by lay, jurors than those
dealing with securities fraud,or consp1rac1es.}

fy 2Order dated October 23,. 1978 entltled\"In the Matter of State Grand

Juriés." The order allowed subpoenas to be issued under these requirefnents:
the purpose for the subpoena must be in furtherance of matters cognizable by
a State Grand Jury; a State Grand Jury must be duly impanelled and in exist-
ence at the time of the issuance of the subpoena; the return day must be
for a day that the State Grand Jury is scheduled to sit; and a case "status
sheet" must exist for the matter and an investigative number must have been
issued prior to assignlng a State Grand Jury number to the subpoena.

3Decision of the Supreme Court, State of Arizona in Special Action
No. 15780-84, Samuel Gershon v. The Honorable Robert C Broomfleld and the

State of Arizona, February 19, 1982.
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witness; 13 percent had twd such witnesses and 4 percent had'more than two.

These witnesses were, Ain all cases, employed by the Attorney General's Office
or “other state agencies. This pattern of a single law enforcement witness
resembles the majority of cases before county grand Jurles. In only one: case
was no . government employee-called as-a witness. On the other hand, civilian
witnesses testified in only 22 percent of the cases. Thése witnesses cannot
be categorized as eyewitnesses in the typicdl sense of the word, i.e., they
did not observe®a single event as is the case in. street crimes.. Nor- were
many of these witnesses victims of the .crimes under investigation. Instead,
they were generally involved in some type of professional relationship with
the individudéls being investigated, e.g., as employees,“bookkeepere or ac-
countants. - - ’ b - TR

o
w

Only two of these,civilian witnesses were suspects at the: time of theinves-

tigation (these w1tnesses appeared in the same case). Under Arizona law,
only witnesses under“1nvestlgatlon by the grand jury may have counsel present
inside theé grand jury room. Moreover, there' isino requlrement that a w1tness
receive notice of ‘his or her constitutional rights prior to testifying’ before
a grand jury even if the witness is a suspect. Under the Division's inter-
pretation of° the law, an attorney accompanying a witness inside the grand
jury room is restricted to communicating only with the witness and faces the

possibility of immediate expulsion by the.foreman for any communication or-

attempted communication with any other perscns present. As part of their
issue preclusion approach, Division- attorneys notified witnesses of their
legal rights and described the limited role available to counsel for witnes-

ses where they believed such notice was warranted.
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Below we summarize the case in our sample which illustrates the procedure
followed when+a suspect testified before the grand jury:
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.The case involved ailegations of trafficking in stolen property. .The two
suspects who testified were employees of the“COmpany from which the prop-
erty had beer stolen. The primary target of the inquiry was the person who
allegedly purchased the material from the w1tnesses.

After one of the employees was sworn in as a wfkness,‘the assistant attor-
ney general presentlng the case asked his namey Following the reply, the
prosecutor gave the following warning: ] j .
Before we go any furtherﬂ I would like to&givenyou an ad-
monition. Sir, you are under 1nvest1gat1q by this grand
jury. That fact alone does not relieve yﬁu of your obli=
gations to testify fully and truthfully b Fore this« grand
jury. However, you also have a constituijjional rlgnt to
remain silent and not answer questlons wh;ch you believe
would incriminate you. This, 1s a personal rlght, only you
can decide when you should claim your rlghé not to answer

a question and to remain silent. No one els can exercise .
this right for you. ” ‘
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When you do answer the questions, you must do so honestly.
If you lie to this grand jury you can be charged with the
crime of perjury. All the answers you give the grand jury
can be.used against you in a later proceeding if the an-
swers incriminate you.
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You also have a right to- have an attorney present with you

in the grand jury room. If you cannot afford one, the
court will appoint an attorney for you. You will not be
permitted to speak to anyone in the room other than your
attorney.-

The following'exchange then occurred:
Assistant Attorney Genéral: "Do you understand all this?"
. Witness: . - "Yes." , p
vAssistanthAttotney General:‘ "Do you want to have an,attor-
ney present with you?"

Witness: . : . "No."

The prosecutor proceeded to question this witness in detail about the con-
"tents of a letter which reflected an understanding between. the prosecutor
s and the w;tness that, if indicted, the witness would be allowed to plead
gullty to a srngle specified count in exchange for full C?operatlon. In
¢conjunction with that line of questioning, the witness was questioned to

tenging authority.
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The witness then Jproceeded with his testimony. at no time did he refuse
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to answer any questions nor in any way challenge the proceeding.
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‘determine that he understood the role of the judge and the judge's sen-:
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The anecdote above allustrates the precautions taken when the Prosecutor has
determlned -that a witness is also a suspect: BAn even more, sensitive situa-

tion arises when a witness feels at risk as a suspect Qr fears poss