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INTRODUCTION

The law's treatment of so-called mentally disordered
offenders has been receiving increasing attention by
the courts, mental health associations, law reform
commissions, and many other groups and individuals over
the last decade. The Criminal Code provisions in this
area are fraught with ambiguities, inconsistencies,
omissions, arbitrariness, and often a general lack of
clarity, guidance or direction. 1In this paper, it is
hoped to identify areas of particular concern and to
present options that may assist in the development of a
consistent approach to this complex area. Unlike many
other areas of criminal law, those involving mental
disorder seem inextricably bound " up with other
disciplines, such as medicine, psychiatry, psychology,
social work and hospital administration.

The first area that will be examined deals with remands
for psychiatric assessment. Often, the first occasion
on which those involved in the administration of the
criminal justice system become aware that an individual
who is suspected of having committed an offence may be
mentally disordered occurs during the arrest process.
Most provincial mental hedlth statutes provide a
mechanism to permit police officers to take such an
apparently mentally disordered individual directly to a
psychiatric facility for assessment. In many cases,
however, such ‘an- individual is arrested and taken to
3ail, and it only becomes apparent there that the
individual may be mentally disordered.

Currently, the Criminal Code contains an elaborate
mechanism through which courts are empowered to order
that an individual attend or be remanded in. custody
"for observation." The operation of such provisions,
however, is complex. Missing from the Criminal Code is
a mechanism to take a mentally disordered prisoner
directly to an appropriate psychiatric facility for
assessment and possibly for treatment (perhaps even
prior to that individual's appearance in court) under
circumstances that may not satisfy the criteria
necessary for a formal remand order. During the remand
process, it is unclear what is expected of hospital
staff. Are they to administer treatment to render an
apparently unfit person fit to stand trial? Are they
to merely "observe™ the individual and to prepare a
report? Who can see the report? Are they to comment
on an appropriate disposition where the individual is
found unfit to stand trial? May they provide an
opinion as to the mental state of the individual at the
time of the offence? Even where the individual may be

Preceding page blank
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fit to stand trial, may they comment on needed
treatment following conviction? What role does the
consent of the accused play in this process? These are
some of the issues that will be explored in the
"Psychiatric Remands" part of this paper.

The second part of the paper will examine the matter of
"Fitness to Stand Trial." It is usually assumed that
the determination of fitness is the primary intent of
the remand provisions of the Code. What does fitness

¥

Heins
\~
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account of insanity, the court must order custody
pending an initial disposition by a lieutenant
governor, regardless of the nature of the offence or
the dangerousness of the individual., There is
currently no opportunity for a hearing to determine the
appropriateness of this order. While the lieutenant
governor of a province has three options available with
regard to the type of disposition that is made, in most
instances, it is ordered that such person be kept in
safe custody, rather than be discharged either

LS TR s

conditionally or absolutely. There 1is currently no
opportunity for the accused to make any representations
to the lieutenant governor and no procedure that must
be followed by the lieutenant governor in reaching a
decision. It 1is often the case that the actual
decision is delegated to an administrative officer
within the government, who may act with very little
input as to the most appropriate disposition for the

mean ip this context? What should the criteria be for
assessing fitness? What kind of evidence of presumed
or apparent unfitness must exist before a trial on the
issue of fitness may be ordered? Who must bear the i
burden of proof? According to what standard? |

o s

“h
- " '
fmsy

Oqe of the most severe criticisms of the current i
fitness provisions concerns the fact that an accused -

“
g }

person may be found unfit and subjected to the / individual.

pos§ibility of indefinite confinement without the Crown éi - ij

having made out a prima facie case of guilt. The o . Under the Criminal Code, review of persons detained
potential for unfairness is of greatest concern when K pursuant to orders of provincial lieutenant governors
such accused person suffers from a chronic condition, T % is left to the discretion of the provinces. The

such as mental retardation, that is likely to render Kl province may establish a multi-disciplinary board that,

him or her permanently unfit to stand trial.

—

;§ j once established, must conduct an annual review and
f j advise the lieutenant governor of its recommendations.
f ‘ The lieutenant governor 1is not obliged to even

The third section of the paper will examine "The
consider, let alone follow, these recommendations. No

Defence of Insanity."™ Although there has been a great

amount of jurisprudence on this subject, particularly
over the last 15 years, there is still considerable
debate as to what the most logical, moral and socially
acceptable formulation might be. A number of models
have been proposed by law reform commissions, and

qthgrs_ are available by example in other
jurlsdlctlgns. Some of the more important ones will be
examined in this paper. Whatever definition of

insanity ;s qltimately adopted, the operation of the
defence will involve a number of thorny procedural and
evidentiary questions.

A

procedures are established in the Code for these boards
to guide them in the conduct of their reviews. In
fact, there are great disparities in the procedures
adopted by the different provincial boards.

Only the 1lieutenant governor of a province can
ultimately permit such an individual to enter the
community and eventually vacate his or her warrant.
Such an individual may, therefore, be subject to
indeterminate or indefinite confinement "at the
pleasure of the lieutenant governor."”

The fourth section of the paper deals with "Automatism %é ) Kf Another area that will be examined in this paper is
and Criminal Responsibility." A basic question - noe that of "Interprovincial Transfers" of persons who. are
considered in this part is whether automatism should be ‘} subject to detention under a warrant of the lieutenant

governor. It is currently not clear to what extent the

a separate defence in criminal law and, if s©, how the
views of the receiving province, as distinct £from the

defence should be formulated. The relationship between

3

i

gutomgtism an@ the defences of insanity and o é receiving facility, must be sought prior to the
1ntox;cat10n will also be considered, as will such §n o transfer occurring. In addition, the Code does not
questions as burden of proof and disposition. i% }* indicate which province and which board of review and

lieutenant governor has continuing Jjurisdiction over
the individual once he or she has been transferred.
While the current basis for transfer is the
rehabilitation of the individual, there is no scope for
that individual to consent to the transfer; nor is it
clear whether the receiving province may unilaterally

-
¥

The largest single part of the paper deals with the
"Disposition and Continuing Review" of persons found ]
gnfit' to stand trial or not guilty by reason of -
insanity. Currently, when a person is found unfit to

stand trial or not guilty of an indictable offence on s
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release the individual as part of the rehabilitation
process, without the permission of the sending
province.

The current mechanism £for interprovincial transfer
(based on informal interprovincial agreement) requires
that a special warrant be signed by an officer
authorized for that purpose by the lieutenant governor
of the sending province, such warrant being necessary
to effectuate the transfer. This Code rprovision
suggests that the lieutenant governor himself/herself
may not have sufficient authority by his or her own
order or warrant to provide for the transfer and to
authorize the detention of the transferred individual
in the receiving province. One implication of this
interpretation would be that an individual who is
subject to a "safely keep" warrant of the lieutenant
governor of a province and who escapes from that
province cannot be arrested in another province because
the warrant of the lieutenant governor 1is only
effective in the province where it originated. The
potentially disastrous consequences of such an
interpretation are obvious. It has been suggested that
this is one ambiguity that should be clarified.

Another part of this paper will examine the matter of
"The Convicted Mentally Disordered Offender.”
Currently, s.546 of +the Criminal Code permits the
lieutenant governor of a province to order that a
mentally disordered prisoner in a provincial prison "be
removed to a place of safekeeping...." That order may
survive the termination of the prisoner's sentence.
One difficulty that flows from the restriction of this
provision to persons serving sentences in provincial
prisons is of particular concern. On occasion,
persons who may be mentally disordered and dangerous
are released on mandatory supervision from federal
penitentiaries. Although in some circumstances
provincial «c¢ivil = commitment statutes may be of
assistance, there may be some utility in examining the
principle behind s.546 and the appropriateness of
extending it to mentally disordered prisoners in
federal penitentiaries. In this regard, it may also be
useful to review the scope of s.19 of the
Penitentiaries Act.

One area that is briefly considered in this part of the
paper involves the possibility of permitting so-called
"hospital orders" for convicted offenders. While this
subject may be more appropriately dealt with as part of
the sentencing paper, it was decided  to consider it
under the topic of mental disorder because it does
involve a direct disposition to a psychiatric facility
where the specific criteria are satisfied. Hospital
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orders are employed in Great Britain. Indeed, there is
some evidence to indicate that because of the hospital
order option (and possibly also because of the defence
of diminished responsibility) very few persons are
currently found insane or unfit ¢to stand trial in
Britain. Nevertheless, the Law Reform Commission of
Canada's recommendation for the adoption of a similar
system has not been received very well here. Briefly,
this option would extend the range of alternatives
available to a trial judge following conviction. For
an individual whose current mental disorder was not
sufficiently serious to prohibit him or her from
effectively participating in the trial process, or to
give rise to a successful defence of insanity, there
may be cases where a hospital order would be more
appropriate than a prison sentence. For example, where
evidence demonstrates that the offender would likely
benefit from treatment in a psychiatric facility and
might significantly deteriorate if sent to prison (and
where probation would not be appropriate), it may be
argued that the court should have the option of
sentencing him or her to a term in an appropriate
psychiatric hospital that is willing to receive him or
her. The issues and options relating to this subject
are reviewed in this paper.

The final matter that is considered in the paper deals
with "The Mentally Disordered Young Offender." /Insane
or unfit young people who commit "criminal" acts have
generally been dealt with in a similar fashion to
adults. While the number of young persons placed on
warrants of the lieutenant governor 1is relatively
small, there are many who feel that greater protections
and provisions, tailored to the special needs of young
people, should be developed for mentally disordered
young offenders.: It has been argued that as the thrust
and underlying philosophy of the Young Offenders Act is
different from that of the Criminal Code, there should,
therefore, be special provisions designed for inclusion
in the Young Offenders Act that would apply to mentally
disordered young offenders.

“The Appendix contains a Bibliography of cases,

articles, books and reports referred to in the text: &
summary of an American study; and the States of Oregon
review board legislation.)

A guiding force for the Criminal Law Review 1is the
Government of Canada publication, The Criminal Law in

Canadian Society (CLCS). While the Law Reform
Commission of Canada's 1976 Report to Parliament on

Mental Disorder in the Criminal Process 1is a most
helpful guide in directing appropriate alternatives for
consideration in this area (and 1is relied on in a
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number of important parts of this paper), the CLCS B (at p.6l), that this "does not preclude exceptional
document establishes a blueprint from which much of the . - instances where the onus of proof is shifted from the
philosophy behind the discussion in this paper flows. Q ‘ i prosecution to Fhe defence." Thus, where persons found
Therefore, it may be useful at the outset to review W P insane or unfit have been proven to be mentally
some of its guiding principles in relation to the 3 - disordered and dangerous (and, therefore, in need of
foregoing areas of discussion. o i confinement) it may be appropriate to consider shifting
A n the onus of proof to the individual at the review stage
One of the most important considerations in the T | to establish that he or she is no longer dangerous to
development of this paper has been the impact of the o o society. To leave such a burden on the prosecution or
Canadian Charter of Rights and Freedoms. As the CLCS o , g on the institution holding the individual at the review
document points out on p.31l: I ! stage may be inappropriate; the task of establishing
j I the continuing dangerousness of a person whose
" [I]lmplementation of the principles and o 3 Lo confinement may have been the major factor in
rights enshrined in the Canadian Charter of o [ ue preventing dangerous behaviour might be a difficult
Rights and Freedoms is of special ] : one.
importance. Certain aspects of the law may s LT _
require amendment to comply with the A Do The CLCS document discusses at length the need for an
Charter, and examination of both B f appropriate balance (pp.49, 50, 51) "between individual
substantive and procedural components of ; i e liberties and the provision Pf adequate powers -for the
the existing law has already begun. In y P state to allow for effective crime prevention and
addition, it will be a continuing duty to E P cont;ol:..." There is reference to the British Royal
scrutinize proposals for changes to the law y . Qommlss%on on Crlm;nal Procedure's recognition of the
in order to ensure compliance with the AR ; ﬁf increasing popularlty"of .tpe concept of the nged to
Charter.” { N balance the rights of individuals with the security of
- 5 society, and the statement that the means of achieving
Of particular significance to the mertal disorder area . Lo this balance can often best be gdained through the use
of the. criminal law are those provisions of the Charter ¥ I of "a presumption, onus, or burden of proof that must
dealing with fundamental justice (s.7), arbitrary Wi - be discharged by reference to facts and experience."”
detention (s.9), cruel and unusual treatment (s.l2), T This principle is explored in a number of parts of this
and equality before the law (s.1l5(1)). 25 i {: paper.
{ : - . .
One of the recurring themes of the CLCS document is L j There is a recurring reference through the CLCS
document to the need for procedural safeguards to

that the least restrictive form of intervention neces- ~ 8 the 1 _ )
sitated in the circumstances should be used, and that } ‘ ensure that individual rights are protected against
one must always be mindful of the doctrine of restraint : unwarranted intrusion by the state. This concept is of
(pp.4, 5, 6, 29, 48, 49, 50, 51, 53, and 64). The - particular importance in relat%on to the review
principle of using the least intrusive or restrictive ; mechanism that 1s used to consider the continuing
mechanism necessary in the circumstances is of appropriateness of initial disposition orders by
particular importance when one considers the matter of lieutenant governors. The current Code provisions and
the disposition of persons found not guilty by reason some provincial mechanisms established to deal with the
of insanity or unfit to stand trial. For example, this review process have been criticized because of their
principle may necessitate that the Code require the | perceived inherent unfairness. It may now be
presentation of evidence before an impartial trier of . i appropriate to consider developing a more formalized
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fact, with full substantive and procedural protections, }f gé mechanism that includes certain fundamental rights,
to the effect that an individual found insane is both R = such as a right to a hearing, a right to counsel, a
mentally disordered and dangerous to others, before an : right to call and to cross-examine witnesses, and a
order for confinement can be made on initial i g? right to an effective appeal. Indeed, - the very
disposition. This principle may be reflected R 3 L questlon_of‘the appropriateness of continuing the role
procedurally by requiring that the prosecution retain : e of provincial lieutenant governors in the process

should be considered in light of the guiding principles

the burden of provin beyond a reasonable doubt, that
° n g 9 Y ! in the CLCS document.

there is a need for the initial confinement of such an if
individual. However, the CLCS document suggests .t
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While it may be argued that there is no need to define
all of the above rights in the Code, one must be
mindful of an important guiding principle of the CLCS
document that "where 'liberty' is at risk, statutory
definition of  one's rights is fundamental and
necessary" (p.61l).

Additional supvort for an inclusion of procedursi
protections may be found in the CLCS document '
reference to such important existing principles as "th#
right to a fair hearing before an independent and
impartial adjudicator...." (p.48). It may be that the
current mechanism whereby lieutenant governors reach
decisions on disposition and review does not satisfy
this concept.

The CLCS document stresses the "right to appeal™ as a
crucial means of ensuring legal accountability. In
addition to the possible need to mandate procedural
safeguards for persons found insane or unfit who are
subject to confinement orders, therefore, there is the
issue of whether a special appeal mechanism should be
established (p.32).

Another important theme throughout the CLCS document is
its reference to a recommendation of the Law Reform
Commission of Canada that = the principle of
responsibility must remain the cornerstone of the
imposition of criminal sanctions (p.47). The CLCS
document refers to the need to clear up confusion about
insanity and to clarify the concept of responsibility,
which in many ways 1s one of the most important
principles of our c¢riminal Jjustice system for it
determines the state of mind that is necessary for an
individual to be held culpable for his or her acts.
Both the need to clarify the notion of "responsibility"
and the principle that the criminal law must provide
clarity and precision as to which persons are to be
caught by its sanctions make it particularly important
that the Code amendments remove any ambiguities
currently found in s.1l6 and set forth 1language that
hopefully will need little judicial interpretation.

One of the purposes of the criminal law expressed in
the CLCS document 1is that sanctions for criminal
conduct should be related to the degree of
responsibility of the offender (p.53). Consideration
ie, therefore given, in the "Insanity" part of this
paper, to the possibility of including a defence of
diminished responsibility in the Criminal Code.

The CLCS document establishes as another guiding
principle the notion that persons £found guilty of
similar offences should receive similar sentences;
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where the relevant circumstances are similar (p.53).
Consistent with this principle and with s.15(1) of the
Charter of Rights is the notion that the principles
involved in making decisions regarding the disposition
of persons found not guilty by reason of insanity or
unfit to stand trial should be consistently applied in
all areas of the country. To the extent that the
exercise of discretion by lieutenant governors in
similar cases varies greatly, both the consistency
and equality principles may be offended.

Another guiding principle iz that "the criminal 1law
should ...clearly and accessibly set forth the rights
of persons whose liberty 1is put directly at risk
through the criminal law process..." (p.53). To the
extent that many of the current Code provisions (and
omissions) in the area of the disposition and review of
persons found not guilty by reason of insanity or unfit
to stand trial are unclear and ambigquous, this
principle may also be offended.

Alternatives aimed at satisfying these principles are
set out in this paper.

The equality concept is again emphasized by another
CLCE principle that "in order to ensure equality of
treatment and accountabilty, discretion at critical
points of the criminal Jjustice process should be
governed by appropriate controls..." (p.54). Current
Code omissions and vague provisions may be inconsistent
with this principle in a number of areas. For example,
provincial lieutenant governors currently have a
virtually unfettered discretion regarding the
disposition and review of persons found not guilty of
indictable offences by reason of insanity or unfit to
stand trial. Some boards of review follow a
"paternalistic" review model, within which the rights
of the individual may not be fully respected. In some
cases, lieutenant governors disregard the advice of
their boards of review to permit a greater degree of
freedom and make decisions on 'political and other
grounds which wmay be unconnected to the rehabilitative
needs of the individual and that individual's current
dangerousness. The provisions of the Code that guide
the actions of the lieutenant governor refer to ™the
best interest of the accused..." and "the interest of
the public..."™ The provisions that guide the board of
review (where one is established) refer inter alia to
the question of whether the person "has recovered..."
and "the interest of the public and of that person...."
These terms are so vague and imprecise as to permit

gene g
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arbitrariness in the decision-making process. The
"Disposition and Continuing Review" part of this paper,
therefore, <considers alternatives that might come
closer to satisfying the principle of "appropriate
controls" proposed in the CLCS document.

There is mention ‘in the CLCS document of the importance
of meeting our obligations under international
covenants and agreements (p.56). It may Dbe
particularly useful to examine decisions of the
European Court of Human Rights ‘in some of the areas
discussed in this paper, and the effect that those
decisions have had on requiring amendments to similar
legislation and administrative procedures 1in other
jurisdictions (such as Great Britain).

There is reference in the last paragraph of the
CLCS document to "the attitudes and behaviour of
individual citizens...." (p.69). In the end, the
legislative mechanisms that will be adopted to attempt
to satisfy the guiding principles in the CLCS document
(and, therefore, to achieve the necessary balance
between the rights of individuals and the security of
society in relation to mentally disordered persons
caught up in the <criminal Jjustice system) will
inevitably be influenced (and perhaps eventually
determined) by public attitudes and desires. It is an
old and somewhat trite adage that Jjustice must not only
be done but must be seen to be done. To the extent
that the current system is fraught with ambiguities and
uncertainties in an area so vital to the rights and
freedoms of the individual, it is particularly
important that a range of alternatives be presented and
debated as fully as possible. Hopefully, these
alternatives will serve as a framework for developing a
complete package of legislative reforms in the
important and sensitive area of mental disorder and
criminal justice.

In the interest of making this paper understandable to
non-lawyers, an attempt has been made to keep legal
terminology and citations to a minimum. Those wishing
a copy of legal materials prepared as part of the
research for this paper should write to the Project
Office at the following address:

Criminal Code Review
Mental Disorder Project
Box 30

. Suite 1010
180 Dundas Street West
Toronto, Ontario
M5G 1Z8
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PSYCHIATRIC REMANDS

INTRODUCTION

The mental state of an accused person may be relevant to
various issues that may arise in the course of a crim-
inal trial. The Criminal Code currently contains
several near-identical provisions which authorize the
"observation" of persons thought to be suffering from
mental disorder, such observation orders being cecl-
loquially referred to as "psychiatric remands."

Questions concerning the purposes and grounds for
remand, the duration of remands, the evidence required
by the court, the place and nature of the remand,
treatment of the person under remand, and so on, are
issues wnich clearly require attention in any review of
the Code.

ISSUES

Issue 1

For what purposes should "psychiatric remand® be sanc-
tioned?

Discussion

One clear purpose of the observation provisions in ss.
465 and 738 is the gathering of information concerning
the accused's mental condition relevant to the question
of whether an issue should be tried as to his or her
fitness to conduct a defence at a preliminary inguiry or
to stand trial, respectively. Such purpose, though
likely, is less clear in the <Code's main provision

relating to fitness to stand trial, s. 543.

Although not expressly articulated, one probable purpose
of the observation provisions contained in ss. 465, 543
and 738 is that of providing potential expert psych-
iatric witnesses with a basis upon which to give expert
testimony on. the fitness issue itself.

Another possible purpose suggested by the observation
provisions in ss. 465, 543 and 608.2 is the gathering of
evidence relevant to the offence (or defence) of infant-
icide.
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It appears from at least one reported case that the ; A provision of this sort mighkt, however, deprive the
purpose of the observation provision in s. 608.2 is the 7 i accused of an easy and efficient means of gathering
gathering of psychiatric information relevant to the i i evidence for a possible "psychiatric defence," unless
issue of whether the appellant was insane at the time of | fitness is an issue. It might also preclude %he pros-
the offence. - f (T ecution from obtaining evidence relevant to an issue

L S other than fitness +g. i
Because s. 543(2) of the Code may be used "at any time i - accused is a "dangeéoé%i%f%egggl“liggetﬂ:fprggigfr;ftgi
before verdict or sentence ..." (emphasis added) one L application under s. 688 of the Criminal Code, or the
purpose of that provision would appear to be the - vl question of bail. !
gathering of psychiatric evidence which may be relevant b 1

- to the question of sentence. The express purpose of s. -
691 of the Code is that of obtaining evidence relevant - 8 Alternative II
to the question of whether an offender is a dangerous i i,
offender within the meaning of s. 688 and should be & T Provide clear statutor authorit for i i
sentenced to detention in a penitentiary for an o - remands for the purposg of assesiing thepszggézgg}:
indeterminate period. % : C mental condition in cases where it may be relevant to
. _ o \ £ L some or all of the following:

In practice, the Code's observation provisions may also ;
be used to obtain information relevant to the issue of - T (a) the question of bail;
civil commitment. (It is doubtful, however, that this % A ! (
use could in any way be considered a "purpose" (however o P (b) the accused's fitness;
oblique) of any of the Code's provisions). ‘ !

;;

B

(c) the accused's mental state at the
time of the alleged offence;

e

To sum up, the Criminal Code is not explicit about the
purposes served by psychiatric remands. Although there
are several possiblé purposes for which they may be
used, there would appear to be a need for explicit o
authority for, and limits on the use of, psychiatric ' b (e) the question of whether the accused
remands in criminal proceedings. .

o
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(d) the question of disposition;

[
'[;:u’ Aw)“:
|

- o is a "dangerous offender" for the
b J§ purpose of Part XXI of the Code;
- LV T —

Alternative I U - (£) the accused's capacity to make an

o IR oath;
Provide clear statutory authority £for psychiatric re- ?“%1 S ’
mands, but only for the purpose of assessing present ) ‘. (g) the accused's credibility as a
mental condition relevant to the issue of fitness to T g7 witness or deponent; or
stand trial. 3 i

L - (h) the question of whether withdrawal

. of charges is appropriate.

Considerations ET 5? PPTOP
Such a Qrovision would preserve the accused's right'to a - ; | Considerations
fair trial by ensuring that he or she can effectively 0T T
participate in the process. By restricting remands to é{ g§ Bail
questions of fitness, the provision would reduce the - . 0
chance that the acused might be compelled (or unfairly - (- The first contact that the accused has with the judicial
tggucfsgugocﬁ?OVIqitevideﬁie ??aa?St.glm‘ 0?125r8§ii on ﬁ» il system after arrest is often a bail hearing. The issue
¢ > € gul \particu.arly 1L coupled wi a 1 ‘e of the accused's mental state may be relevant to the
psychiatric privilege” regarding statements made to a ¥ ¥ question of whether bail should be granted and, if so,
psychiatrist in the course of a court-ordered fitness Y 3 on what conditions. If included as a purpose for

BEan

examination). @ i
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remand, it may provide an additional safequard to the
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. : . . do Dangerous Offender provisions of the Code. Under the
public; 1f the accused is found to be seriously mentally . current provisions, s. 691 provides for remand for the
disordered and therefore either dangerous or unlikely to g- gg purpose of obtaining evidence relevant to an appli-
appear for the next stage of the proceedings, psych- 1 e cation. In order for an indeterminate sentence to be
iatric evidence on this point would be available to the . . substituted for the usual sentence, the accused must be
judge before he or she makes a determination on the - | ) found to be a Dangerous Offender at a hearing at which
question of bail. % | the evidence of two psychiatrists is required.
The Accused's Fitness , 1 Accused's Capacity to Make an Oath
. . il a _
ghe advantages discussed for Alternative I would apply i_ . ( Insofar as mental disorder may interfere with one's
ere. b i capacity to make an oath, the utility of such a provi-
) PR Bl sion as this is obvious.
The Accused's Mental State at the Time of the Alleged % 2 :
Offence S Accused's Credibility as a Witness
: s : | { . :
Currently, there is no provision in the Code expressly § i ! Evidence as to credibility may be admissible in some

authorizing remand for the purpose of determining mental ) instances. It may therefore be considered useful to
status at the time of the offgnce. Such determinations - obtain a psychiatric assessment that could provide an
are, however, often made during remand on the question expert view of the accused's credibility as a witness.
of fitness. This provision would permit the court to (The accused may, for example, be suffering from delu-
remand an accused in the absence of current mental Z sions, be a pathological liar, and so on).

disorder to determine whether an ongoing mental disorder ] ]

was prevalent during the time the offence was committed. ; ;

Frr]
T LT
R, l

Withdrawal of Charges

freey

Disposition | - In some circumstances (e.g., in the case of relatively
{ minor offences, or where an individual is unlikely to

become fit to stand trial) it may be possible that fol-
lowing a psychiatric assessment the Crown would agree to

Currently, when the court makes a finding that the
accused is not gquilty of an indictable offence on

e

account of insanity, or that the accused is unfit to . . withdraw the charges on the condition that the indivi-
stand trial, the judge must order the accused to be held : { dual receive treatment and/or remain under someone's
in custody until the pleasure of the lieutenant governor ; control (i.e., through the use of provincial mental

is known. There is currently no formalized structure to .
enable the lieutenant governor to gain evidence which = &

health statutes or otherwise).

ey

would assist with an appropriate disposition order. It g
would be useful to have the ability to remand an indi- -
vidual to obtain specific data regarding the most appro- _
priate disposition where a psychiatric disorder has been %
identified. i

Issue 2

4
fhom—y

When should psychiatric remands be authorized?

Even where a conviction is registered, it may be useful r 2 I Discussion
to have a remand provision available to the court to t ' -
enable the court to determine the most appropriate sent-
ence to impose. This may be particularly beneficial if
the recommendation of the Law Reform Commission of ! 3

The powers enumerated in s. 465(1) and (2) are exer-
cisable only by "a justice acting under this Part...."
As Part XV of the Criminal Code (in which s. 465 is

1

Canada on hospital orders is adopted (see infra). = % located) deals exclusively with procedure on preliminary ,
L inquiry, the wording of s. 465 would appear to indicate 92
Dangerous Offender ! that a justice has no power under the Code either to §

direct an accused to attend for observation, or to

oy

In the 1376-77 amendments to the (Criminal Code, the ’ remand an accused in custody prior to the commencement

AT A
1

Dangerous Sexual Offender prqvisions were combined with - wg of a preliminary inquiry. It is not made absolutely FR
the Habitual Offender provisions into what are now the %. L clear in the Code, however, when a preliminary inquiry ‘ .
- commences for this purpose. o o

4
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It is also unclear.whether the power to make an opsgr— ' i Alternative II
vation order is available und?? the %ﬁgflét §?e jui;c1al i; ] ;,{%
interim release stage. While s. .1 allows for a X il Provide for remands as described in Alternative I, b
. . : ut
three-day remand before or at any time during a "show Lh allow as well for remands prior to the accused's %irst
cause" (bail) hearing, during which time either the . ‘ appearance in court.
Crown or defence counsel may arrandge to have the accused E; '
examined on an informal basis, there is no provision in § i
Part XIV  dealing specifically with orders for Considerations
observation. While it may be that s. 543 (2) of the {7 {
Code could b%'used, as it empowers a "court, Jjudge or &ﬁ ‘ é\ This would allow commencement of treatment of an acutely
magistrate...” to order the remapd in custody_or atten— disordered accused person (e.g., a suicidal individual)
dance of an accused for observation "at any time before gz ‘ at the earliest possible time. It might also provide
verdict or sentence...,” it is likely that the obser- )i the best possible opportunity to discover
: R ; : \ what
vation provision of s. 543 cannot be used at any earlier £ }5. mental condition of the accuseg might have been at Eﬂ:
stagedthanhthe fitness to stand trial provision con- R time of the offence. 1In light of the minimal time lag
tained in that section. : g! between an accused's arrest and his or her fi
) . rst
. = i appearance in court, however, it is questionable
Some judges, it should also be noted, see no problem in this type of pn@vision would’be necegsary. whether
the use of s. 465 prior to judicial interim release . -
hearings. Note, however, that there is nothing in § %g
either the Code or the case law to suggest that remands ¢ £ Issue 3
may be ordered prior to the accused's first appearance .
in court. i ?( Under what conditions should the remand take place?
The provisions of s. 738(5) and (6) of the Code enable ) ‘
summary conviction courts to make observation orders "at v - Discussion
any time before convicting a defendant or making an i §§ ‘

order against him or dismissing the information, as the
case may be...."

Psychiatric examination, observation, ‘assessment, etc.
o . may or may not require detention of the accused person,
§§ , {g depen§1ng on a variety of factors. At issue here is the
! { question of whether «custodial and/or non-custodial
remand should be expressly provided for in the Criminal

— e ey . Code. Tpe Code's current observation provisions allow
Make provisions that allow for remand at all stages of | i alternatively for courts to "direct” the accused, defen-

Alternative I

the trial process. i .‘ dant or offender, as the case may be, to "attend, at a

" . p;acg or pefore a person specified in the order and

. | (! ; g within a time specified therein, for observation ...."
Considerations > _
} .

This would clearly allow for remand to be used prior to W % Issue 4
a bail hearing, prior to the commencement of a prelim- i X l
inary inquiry, etc,., thereby proyi@ing for the : Assuming that both custodial and non-custodial remands
assessment of the accused's mental condition at any time o . are authorized, on what basis should a choice between

where this may be in question. Such provision would I j the two be made?

allow the accused to participate in treatment at the :

earliest stage possible and might provide the court with

evidence germane to public safety, i.e., the accused's g? i
gm

mental condition.

£
2
TN L

Discussion

o, o3

The Criminal Law in Canadian Society, published by the
Goverpmept of Canada in 1982, set out a formal statement
of principles for criminal law intended to give guidance
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to the Criminal Law Review. One principle to be applied o Issue 6
in achieving ;he purposes of the criminal law is that, o o .. .
wherever possible, "preference should be given to the §i kg Should provision be made requiring notice of an appli-
least restrictive alternative adequate and appropriate s cation for psychiatric remand?
in the circumstances." There appears to be only one ) -
alternative consistent with this principle. [ : @
1 2 ! Discussion
Alternative g E Y Currently, the Criminal Code makes no provision for
gi ‘ : % notice of an application for psychiatric remand. Argu-

Specify that the psychiatric remand must be non- o ably, because any detention under remand is normally

custodial unless: relatively short, the absence of notice may not be seen

, as unduly prejudicial to the rights of the accused.

(a) the accused consents to a remand in i Often the issue of remand arises spontaneously, and

custody; ; notice may be impractical. Furthermore, a notice

= requirement may waste valuable +time where there are

compelling reasons to remand the accused as soon as
possible.

o
,m:;“crj
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(b) the accused is otherwise required to
be detained in custody; or

e AT TS

It is possible, however, that the absence of a notice
requirement may render the current remand provisions
susceptible to attack under s. 7 of the Charter. More-
over, the possible evidentiary implications of psych-
iatric remand are currently serious (i.e., information
obtained during remand may, in some circumstances, be
- introcduced as admissions or confessions, or to rebut a
g psychiatric defence). If notice were given, the unrep-

(c) the court is satisfied that detention
of the accused is justified.

FRnaEty
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Considerations

This makes it clear that non-custodial observation is
the preferred option, and minimizes unnecessary cus-

N R R R T TR Y T
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tody. This approach is also consistent with the Code's : - resented accused could obtain legal advice on the ques-

judicial interim release (bail) provisions which also L tion of whether he or she should co-operate.

generally require the prosecutor to show cause why ¥ {

detention of the accused is Jjustified. In addition, 5 . _

this option would go a long way toward satisfyng the - Issue 7

requirements under ss. 7,9,11(e) and 15(1) of the -, [ .

Charter. f { What should be the criteria for ordering a psychiatric
— ; o remand?

Issue 5 ¥ ?

—_— | B Discussion

What provision should be made with respect to the place

to which persons may be remanded? % ¥ The question of grounds is closely related to the pur-
IS ; pose for which psychiatric remand may be ordered. Under
- current Criminal Code provisions, the purpose of remand
Discussion . - may not always be clear from the wording of the grounds,
g which vary slightly depending on the section of the Code
When directed to attend for court-ordered observation L [ applicable.
under current Criminal Code provisions, the subject may L
be sent to "a place or before a person specified in the ™ Ry In order for a justice acting under Part XV to make an
order ...." When remanded in custody, the subject may 1§ L) observation order under s. 465 (1), he or she must be of
be placed in "such custody as the [justice, court, € the opinion that "there is reason to believe that ...the
judge, magistrate, etc.] directs...." Presumably, - Iy accused may be mentally ill, or...the balance of the
therefore, the place of observation may be anywhere from H | mind of the accused may be disturbed, where the accused
a psychiatric facility to a jail or prison. J - is a female person charged with an offence arising out
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¥ ‘ ‘v from severe backlogs hwors,enl thﬁa remingeijl%?riogéi
) . e ) iti It should also be note a n
of the death of her newly-born child..." (emphasis I mental condition.
added). Under s. 543(2), however, a court judge or - ok the present system many more persons are remanded than
i " opini ‘ " - i P are ultimately found to be unfit. In a recent Canadian

maglstrate must be of the opinion that there is reason g tsd (Webster et al.), for example, 84.7% of those
to believe that...an accused is mentally ill, or...the o i sersons remanded For assessment im sik Canadian cities
balance of the mind of an accused is disturbed, where . T P ultimately found to be fit In other Canadian
th? gccuseq Le B pomale person charged with an 9ffenc§ ¥§ i :Eﬁgies the figure ranged from 65% (Arboleda-Florez et
arising out of the death of her newly-born child... i . ’ 93% (Kunjukrishnan et al.). It is not kriown,
(emphasis added). Section 608.2(1l) of the Code seems to Y él-)_to hat ;?fect treaFEEnE“Jor "coaching® (i.e.,
have borrowed from each of the above two provisions, i } however, wha training as to the nature of the
requiring a judge of the court of appeal to be of the }i educatégn or;ﬁd]:trgugcourt process) had on these
opinion that "there 1is reason to believe that...the : - proceedlngs an ! -
appellant may be mentally ill, or ... the balance of the ) g statistics.
mind of the appellant is disturbed, where the appellant - ‘
is a female person charged with an offence arising out o o T N
of the death of her newly-born child..." (emphasis ; . Alternative I
added). Section 738(5) of the Code has adopted the §s , {~ . v but:
format of s. 543(2)(a), requiring” a summary conviction P Same as status guo, but:
court to be of the opinion that "there is reason to . %5 . . na 1 dig—-
believe that the defendant is mentally ill ..." ‘ gs (1) 2?22§;§3tefo§he"m;;riia ;:;*a?i;Fazi%" ;id

(emphasis added) but has omitted the provision contained L ? : : T n ;
in s. 543(2)(k) for the obvious reason that infanticide Pt i define fmenti} ggsorqciy'aicufggtdé222iitgg
is an indictable offence. Lastly, s. 691(1) of the , 3? dlsablllgzkf) :uadmln T

Code (which deals with the power of a court to which an 4 recommendation); an

application has been made to have an offender declared a

Pty
e, -

"dangerous offender" under Part XXI  and sentenced i : »r {2) delete the ground relating to infanticide.

accordingly) sets out a test entirely different from - A

any in the Code's other observation order provisions. ;z o ) o

Under its terms, the court must simply be of the opinion L o Considerations

that "there is reason te believe that evidence might be in .

obtained as a resui; of such observation that wogld be 3 RS This change would help ensure that the mentall& Egtarded

relevant to the application.” ' S %ﬁ i could be remanded for observation under the Code. It

_ Y -5 might also permit the remand gf persong with other

Note that the term "mental illness" is not defined in 5 % diso;dgrs who might not.be ellglﬁiet%ndefmthebggifigs

the Criminal Code. The terms may well be narrower than j% i provisions. Under this approac 14 i) fyﬁinated as

the concept of "mental disorder," an expression which ; - inconsistency alluded to earlier wou e et )
o i incial - 1/ well, Note, however, that broadening the category of

appears frequently in provincial mental health legis h L £ d micht lace an increased

lation and is defined therein. It may be, for example, ¥ L persons eligible for remand mig R . g

that mental retardation would be embraced by the term f : burden on mental health fac1l}t1e§, this may raise c ’

"mental disorder" but not by the term "mental illness." ' g§ safety, and other related policy issues.

Furthermore, it may be argued that the reference to the {" § ﬁ&

infanticide section of the Code is either superfluous or i B . I

illogical. If the term "mentally ill" really means ) ; Alternative I

"mentally disordered," then the woman who fits within ’ ‘ : . . <
the infanticide section would no doubt fall within its L » Same as status dquo or Alternatlvelf, butdsizcziybzgzg
meaning. If the term "mentally ill" is narrower than P ! psychiatric remand may be ordered w eﬁila € nution is
"mentally disordered," why make a special exception only ’ on mental.dlsorder is raised or yhere : prosec o s
for women potentially guilty of infanticide? given notice that the accused intends to raise suc

} | defence (ALI Model Penal Code, s.4.05).
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Under the present criteria, many more persons are
remanded in some jurisdictions than can be adequately
coped with. It may be that delays in jail resulting
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Lo f ﬁ{
Considerations ' ) (S Alternative I
™ o
This approach may help the prosecution to cope more \?‘1 g{* Prohibit all non-consensual psychiatric remands.
effectively with a "psychiatric defence" where the s LS
consequences of an accused's failure to cooperate once a o . .
psychiatric remand has been ordered (e.g., criminal i i Considerations
penalty or adverse inference) are made clear. It may be i : Q% .
argued, on the other hand, that this approach is unnec- { ; This approach would preclude the inquisitorial use of
essary. It appears from recent rulings that an infer- i [ psychiatric expertise as a means of gathering incrim-
ence adverse %0 the defence of insanity can currently be i . inatory evidence against accused persons. It might,
drawn from an accused's failure to submit to examination e e however, deprive unfit persons who refuse to be examined
by Crown-retained psychiatrists. Moreover, the Crown . P begause of their mental disorder of the right to a fair
may attack a "psychiatric defence" by cross—examination % . trial (see s. 2(e) of the Bill of Rights and s. 7 of the
of defence psychiatrists and/or by calling its own Lk g Charter). It might also prevent the Crown from gath-
psychiatric witness(es) to testify on the basis of hypo- ering incriminatory ev;denqe from the accused, or evi-
thetical questions. i i dencg to.rebut a psychiatric defence, by a psychiatric
fg i examination where the accused has not consented to exam-
s v ination. (Currently, of course, the Crown is not sup-
Issue 8 . . posed to do this).
3 |
What provision should be made with regard to consent for Ly . )
the purposes of psychiatric remand? € Alternative II
;% ; Permit non—-consensual remands for the purpose of asses—
Discussion o o ’ sing the accused's mental condition relevant to the
' - . issue of fitness, but require the accused's consent for
Under the present Criminal Code provisions, there is no 3; 3 any-remand ordered for any other purpose.
requirement for consent of the accused to psychiatric ‘4 S )
remand. Since all that is currently being expressly . .
authorized is "observation" (as opposed to treatment or Considerations

examination) it 1is arguable that consent is a non-
issue. Even if examination were expressly authorized,
it could be argued that because the law prohibits the
conviction of persons who either are currently unfit to
stand trial or were insane at the time of the offence,
the person's consent should not be a factor. Both of
these arguments may, however, be rebutted. The first
argument may be seen as artificial; in practice, once
the accused is within the control of the psychiatrist
during "observation” he or she may £ind it extremely
difficult (owing to his or her mental disorder or to
subtle investigatory techniques which the psychiatrist
and associated staff may employ) to prevent some form of

Paareees
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This approach would protect the accused's right not to
be tried while unfit. It would prevent the Crown from
gathering incriminatory evidence from the accused, or
evidence to rebut a psychiatric defence, via psychiatric
examination where the accused has not consented to exam-
ination and his or her fitness is not in issue.

Issue 9

What provision should be made with regard to medical or
other expert evidence in support of remand?

examination from taking place. The second argument }f i.i
above may be equally misleading. Under the present law, SR | { . .
information obtained as the result of psychiatric ‘ | Discussion

examination may have many other uses beyond that of . ) . .
supporting unfitness or insanity; information obtained The question of medical or other expert evidence raises
from psychiatric examination may incriminate the accused ’ . the issues of both expediency and fairness to the
or support a finding of quilt in many instances. , accused. Ideally, any requirement for expert evidence,
should not be so stringent as to constitute an
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unworkable impediment to necessary remands. On the
other hand, the consideration of fairness demands that
an accused not be subjected to a loss of liberty and/or
an invasion of his or her privacy without good cause.

All of the Criminal Code's observation provisions
normally require "the evidence ...of at least one duly
qualified medical practitioner ..." before an order can
be made. As indicated by the case law, these words
require the actual presence of the doctor in court in
order that he or she might give oral evidence and be
subject to cross—examination. In circumstances "where
[the prosecutor or respondent, as the case may bel] and
[accused, appellant, offender or defendant, as the case
may bel consent...," the medical evidence requirement
may be satisfied by "the report in writing of at least
one duly qualified medical practitioner...." The
requirement for such evidence may be dispensed with, at
least for the purpose of a remand in custody, "where
compelling circumstanceg exist for so doing and where a
medical practitioner is not readily available to examine
the [accused, appellant, offender or defendant, as the
case may be] and give evidence or submit a report...."
It is not entirely clear, however, whether in such
circumstances the requirement for the evidence or report
of a duly qualified medical practitioner may be dispen-
sed with (a) for the purpose of both a direction to
attend for observation, and a remand in custody for
observation or (b) only for the purposes of the latter
order.

The general requirement for evidence of at least one
duly qualified medical practitioner guards against
unnecessary remands. Arguably, this requirement is not
unduly onerous. A psychiatric opinion is not required;
the opinion of any M.D. will do. Additionally, allowing
for a report in writing instead of oral evidence makes
the requirement flexible. Allowing for the general
requirement to be dispensed with "where compelling
circumstances exist for so doing and where a medical
practitioner is not readily available..." also permits
flexibility.

It may be argued, however, that the requirement for
medical evidence is unreasonable, since the purpose. of
the remand is to obtain a medical/psychiatric opinion on
the accused's mental condition. If this opinion were
available, no remand would be necessary. Furthermore,
the grounds on which medical evidence can be dispensed
with may be toc vague. One might question what the
"compelling circumstances" are.
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Alternative

Require the evidence of a psychiatrist, psychologist,
social worker, psychiatric nurse, or other person
qualified by the court or provincial law.

Considerations

It may be questioned why duly qualified medical practi=-
tioners are the only professionals named as persons
entitled to provide the evidence necessary for remand.
Expansion of the category of persons in the way sugges-
ted in this alternative would make the category less
arbitrarily narrow.

It must be pointed out that if one or more of the above-
named persons are required in addition to a physician,
the requirement for such specialized evidence beyond
that of a medical practitioner may be unduly onerous.
The purpose of remand, after all, is to get such evi-
dence. Moreover, under the <current Criminal Code
provisions, it could be argued that there is nothing to
preclude the evidence of the qualified persons listed
above from being used to show "compelling circumstances"
wherein remand may be ordered without the evidence of a
duly qualified medical practitioner.

Issue 10

Who should be permitted to seek the accused's remand?

Discussion

Currently there 1is no express provision specifying
rmersons who may seek remand of the accused. The case
law suggests, however, that the issue of remand may be
sought by the accused, by the Crown, or by the Court
itself. Considerations of fairness and justice to the
accused may require more specificity on this question.

Alternative I

Provide that only the accused may seek remand.

Considerations

While this option would maximize protection of the
accused's liberty, it may be unfair to require a pos-
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sibly mentally disordered accused person to seek
remand on his or her own behalf, particularly where he
or she is not represented by counsel.

Alternative II

Provide that remand of the accused may be sought by the
accused, by the prosecution and by the court.

Considerations

Providing that any of those identified above may seek
remand of the accused would allow remand to be raised
for the unrepresented accused who 1is too disordered to
seek it him- or herself., It might, however, prevent the
accused from proceeding to trial as quickly as he or she
wishes.

Issue 11
What provisions should be made with regard to burden and

standard of proof when the defence seeks remand?

Discussion

As was the case with the medical evidence issue above,
the issue of burden and standard of proof involves
consideration of both expediency and fairness to the
accused. Where the accused is disordered and unrepre-
sented by counsel, it may be unfair to require him or
her to satisfy any burden. Where the defence seeks
remand, fairness to the accused is, of course, not that
significant a consideration. There remains, however, an
interest in minimizing unnecessary remands which may
delay the administration of justice. Burden and stan-
dard of proof will, in theory, govern the ease with
wnhich remand may be obtained at the request of the
defence.

While the Code makes no specific provision concerning
burden of proof, it may be inferred from the general
requirement for medical evidence, that there is a
presumption against the existence of the conditions set
out in the provisions, and that the burden of rebutting
this presumption rests on the party seeking the obser-
vation order. The fact that medical evidence may be
dispensed with in "compelling circumstances" where a
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medical practitioner is not readily available, however,

raises the question of whether the court is entitled i..

the . appropriate circumstances to make an observation
order notwithstanding the Ffact that neither party has
sought one. It may be argued, in other words, that any
presumption as to the non-existence of the requisite
conditions simply disappears on the appearance of
"compelling circumstances," such as the accused's
behaviour in court, etc. On the other hand, it may be
contended that both the existence of compelling circum-
stances and the fact that no medical practitioner is
readily available must be proved by a party seeking an
Observation order in the absence of medical evidence.

In practice, the prosecution or defence generally makes
application for remand. Though there is little Canadian
case law on point, the recent case of R. v. Deacon is
worth mentioning on the subject of standard of proof.
There, where the Crown had made application to have the
accused remanded for observation under s. 465(1)(c) of
the Code, Shupe J. stated that "As a condition precedent
to ordering a thirty-day psychiatric remand, this Court
must be satisfied on the balance of probabilities that
the accused...may be mentally ill...." It might be
ques@ioned whether the requisite standard of proof
remains the same regardless of which party seeks the
remand, and whether it is affected by the alternate uses
of the expressions "may be" and "is"™ in the Code's
various observation provisions.

Alternative I

Requ@rg the .applicant to prove the existence of the
requlsite criteria on a balance of probabilities.

Considerations

This approach would minimize unnecessary remand but
would not be unduly burdensome for the defence.

Alternative II

Requ@re the applicant to raise the possibility that the
requisite criteria exist.

Considerations

This‘ option would make it easier for the defence to
obtain remand. However, it may result in unnecessary
remands. :
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Issue 12 : Alternative III

What provision should be made with regard to burden and

| { Require the applicant to raise the possibility that the

standard of proof when the prosecution seeks remand? L SRY requisite criteria exist.
oses: !

Discussion - i} Considerations

The considerations raised under Issue ll apply here as i i This approach would be even more inconsistent with the

Zgéiéiogiflﬁiiéﬂiéigiigi 13§:§;°Qu§f PrlvaCYtWaY be an i ; normal burden on the Crown as regards proof of criminal

remand. As mentioned before, howeviisseggi;onéoigigi : guilt than Alternative II, and could result in more
. . . e oL unnecessary remands than occur at present. It would,

eration must be balanced against expediency. By : ii however, provide maximum assurance that the mental

Alternative I . E - condition of the accused would be ascertained in

) [ situations where it might be relevant.

s)

: < i
Requ@re the prosecution to prove the existence of the ' f %
requisite criteria beyond a reasonable doubt. o T Issue 13

What should be authorized as far as the nature of the
observation/examination/assessment is concerned?

Considerations

This burden and standard would be consistent with the v *
normal burden on the Crown in criminal cases as regards £ ; !
proof of guilt, and might help ensure against attack ‘
under s. 7 of the Charter. On the other hand, it may be

SommmR

Discussion

- . ] ) = Although ss. 465, 543, 608.2 and 738 of the Criminal
that.thls §tandard is inconsistent with the nature of Code all use the term "examine" when referring to the
the issue involved (i.e., mental disorder, rather than : envisioned function of the duly qualified practitioner
guilt) and the purpose and nature of the deprivation of ; who is normally required to give evidence or submit a
liberty (i.e., investigation which may ultimately by : [ report before an order can be made, it is interesting
benefit the accused, rather than punishment). Where the { that the order itself may only authorize "observation."
purpose of the remand is related to the issue of fit- - No definition of this term is offered in the Code.
ness, an unduly heavy burden of proof could impede a c Owing to the nature of the grounds upon which
finding of unfltness_beigg made in proper circumstances, observation may be ordered, however, the term is
and could therefore infringe the right to a fair trial. : generally taken in practice to refer to psychiatric

. ) examination, an expression that ‘“appears frequently
(though again without definition) in provincial mental
health legislation. Because the Code is silent on the
. ) , . . question of exactly what method of examination is
Require the prosecution to prove the existence of the [ o permissible, it may be inferred that (subject to any
requisite criteria on a balance of probabilities. i R common law or statutory limitations) psychiatrists and
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Alternative II 'y

those working in conjunction with them are prima facie
. . - - authorized to use the standard techniques of their
Considerations %g i professions. This inference would seem, moreover, to be
Although this standard is not consistent with the normal « E ;ggﬁzfted Py the few judicial dlcta there are on the
burden on the Crown as regards proof of criminal guilt, 3 &
it is perhaps more compatible with the nature of the E% '
issue involved, and with the purpose and nature of the h E - Alternative I

deprivation of liberty.

Specify that the remand is for psychiatric observation/
examination/assessment.
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Considerations

This approach is consistent with that taken in some
provincial mental health legislation. Without more,
however, this alternative in itself may be taken to
authorize non-consensual examination, which some might
gsee as an unjustified intrusion. Others, on the other
hand, may feel that the alternative does not provide
sufficiently clear authority to use standard investi-
gatory techniques in the absence of the accused's
consent.

Alternative II

Specify that the remand is for medical and/or psych-
ological and/or psychiatric observation/ examination/
assessment.

Considerations

An assessment of mental condition may entail medical
and/or psychological tests in addition to a psychiatric
interview. Though the whole package is often considered
part of a thorough "psychiatric examination,®™ this
approach would specifically authorize such procedures
for the sake of clarity.

As with the above option, this approach in itself may be
taken to authorize non-consensual examination, which
some again might see as an unjustified intrusion.
Others, on the other hand, may again feel that the
alternative does not provide sufficiently clear author-
ity to use standard investigatory techniques in the
absence of the accused's consent.

Alternative III

Same as Alternative I or II, but provide that the exam-
ination or assessment techniques may not be used without
consent of the accused.

Considerations

This approach would provide the accused with safeguards
similar to those available to other citizens. By
placing such control in the hands of the accused, how-
ever, it may allow the purpose of remand to be frus-
trated.
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Alternative 1V

Same as Alternative I or II, but provide that mental
health professionals are authorized to use the standard
techniques of their profession regardless of whether the
accused consents.

Considerations

Under this approach, the accused would not be provided
with the same rights as any citizen, but the purpose of
remand would likely not be frustrated.

Issue 14

Assuming that examination/assessment is permitted, what
provision should be made with regard to the persons
authorized to conduct examination/assessment of the
accused on remand?

Discussion

The current provisions are silent on this point and are
therefore flexible. Specifying the persons authorized
to conduct the examination/assessment, however, might
promote uniformity in quality of examination/assessment,
and would limit the category of individuals or profes-
sionals allowed to conduct examination/assessment of the
accused on remand. ;

Alternative I

Authorize only duly qualified psychiatrists and the
support staff and related personnel (i.e., medical,
psychological, etc.) they require.

Considerations

This approach would endorse psychiatric techniques as
being most suitable in the diagnosis of mental disorder,
and would endorse current practice, whereby the psych-
iatrist is often assisted by other persons such as those
described above. Critics, however, have pointed to the
paucity of empirical evidence affirming either ' the
reliability or the accuracy of psychiatric diagnoses.
They have also noted the fallibility and often unproven
reliability or accuracy of psychological tests.
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Note that psychiatrists may not be available in all
jurisdictions where there are courts.

Alternative II

Same as Alternative I, but authorize duly qualified
physicians (who may not be assisting psychiatrists and
who are not themselves psychiatrists).

Considerations

This provision would be useful in jurisdictions where
there are no psychiatrists. On the other hand, it may
be argued that physicians who are not specialists 'in
psychiatry should not be authorized t» conduct exam-
inations/assessments of accused persons on remand.

Alternative III

Same as Alternative I or Alternative II, but where the
examination is for the purpose of determining fitness to
stand trial, authorize any trained fitness evaluator.

Considerations

Recent studies, particularly one undertaken for the
Department of Justice (Roesch et al.) indicate that
evaluators who are not  necessarily graduates in
psychiatry or psychology may (when certain rigorous
procedures are used) be as capable as psychiatrists or
psychologists in making reliable assessments on the
narrow question of fitness. Allowing fitness evaluators
{other than psychiatrists or psychologists) to
participate in this process 1is one way of increasing
assessment services as well as making more efficient use
of scarce forensic psychiatric resources.

There might be some resistance, however, to the intro-
duction of a new form of expert into the courtroom. The
accused might also prefer to have his or her fitness
assessed only by a psychiatrist. The use of fitness
evaluators will require consideration of issues dealing
with training, certification, resources allocation and
overall manpower planning.
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Issue 15

Assuming that examination is permitted, what provision
should be made with regard to the actual procedures that
may be used?

Discussion

Here we are concerned with the regulation of diagnostic
and/or assessment procedures. Such regulation may be
necessary to protect accused persons from unwarranted
exposure to intrusive, dangerous or unreliable proce-
dures. For example, procedures such as narcoanalysis
and hypnosis may be unfair to the accused for reasons to
be discussed below. Regulation may also be necessary to
ensure uniformity with respect to use of such proce-
dures.

The Criminal Code makes no provision with regard to the
procedures that may be used in the course of a court-
authorized psychiatric examination.

Alternative I

Provide that an examination may be conducted "in accox-
dance with recognized normal psychiatric procedures”
(Wilband v. The Queen).

Considerations

This approach provides examining psychiatrists (and/or
other mental health professionals) with some
discretion. While it would preclude. the use of
innovative, experimental procedures, it would not
prohibit the use of procedures currently in use. Some
of these procedures, however, may still be regarded as
unduly risky or intrusive. This approach has, in
effect, been adopted in the ALI Model Penal Code, which
specifically provides that in any court-authorized
psychiatric examination, "any method may be employed
which is accepted by the medical profession for the
examination of those alleged to be suffering from mental
disease or defect."”

There may, however, be procedures that the medical
profession considers "normal®™ but which may be regarded
by others as intrusive.

If the Code is to authorize the use of non-consensual
examination/assessment, the matter of regulaplpg the
actual procedures used will be of greater significance.
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Alternative II

Same as Alternative I, but provide that no examination
shall include the techniques of hypnosis, narcoanalysis,
or the administration of any drug to produce abreaction
or a disinhibited state.

Considerations

Such a provision may be useful so long as admissions and
confessions made to the examining psychiatrist are not
strictly confidential and privileged. These procedures
may be unfair methods of gathering evidence even where
the accused has consented; during normal interrogation
an accused may choose not to answer certain gquestions,
but under hypnosis or narcoanalysis it may be impossible
to properly renew or withdraw consent before answering
each question. This approach, however, restricts flex-
ibility in the use of what may ke considered useful
diagnostic techniques.

Issue 16

What provision should be made concerning the treatment
of persons on remand? '

Discussion

Under the present system, the question of treatment is
governed by the common law and the provisions of
provincial statute. Because the persons being dealt
with have come in contact with the criminal Jjustice
system, however, the question naturally arises as to
whether all aspects of the manner in which they are
dealt with should not be regulated in the Criminal
Code. In some provinces, psychiatrists may. £feel that
provincial legislation does not go far enough since it
may not permit the compulsory treatment of persons on
remand under the Code. Arguably, however, there is no
reason why persons csent for assessment by the court
should be in a position difZferent from that of ordinary
psychiatric patients as regards the general requirement
for voluntary informed consent and the exceptions
thereto.

Alternative I

Authorize compulsory treatment where the accused is
incompetent to give or withhold consent to treatment
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and, in the opinion of the physician in charge, it is
necessary:
(l) to protect the health or safety of the
person under psychiatric remand or that of

others; or

(2) to render the person fit.

Considerations

Treatment to Protect the Health or Safetv of the Person
Under Psychiatric Remand or That of Others

Such a provision may be considered rational and humane
by many. On the other hand, this approach may not
adequately protect or respect the fundamental rights of
the accused, and may give rise to Charter challenges
(s.7). In addition, this approach may entail diffi-
culties in predicting danger to health or safety.

Treatment to Render the Person Fit

If a mentally incompetent person who might otherwise be
subjected to the possibility of indefinite confinement

under a warrant of the lieutenant governor can be ren--

dered fit, there is an argument for the authorization of
compulsory treatment.

As previously suggested, however, this approach would
provide ©psychiatrists (and/or other mental health
professionals) with greater power to treat individuals
who have been accused (though not necessarily convicted)
of offences than they would normally have.

Alternative II

Provide that compulsory treatment may only be ordered by
a court upon being satisfied:

(1) that the accused is mentally disordered;

(2) that the accused‘appears to be unfit or a
danger to him— or herself because of mental

disorder;

(3) that treatment 1is 1likely to render the
accused fit or to protect the health or
safety of the accused; and
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(4) that the accused is mentally incompetent to
give or withhold consent.

Considerations

While this approach would 3judicialize the decision
regarding compulsory treatment of persons under remand,
it is arguable that unless the accused is allowed to
participate in such a process, this mechanism would
become a mere "rubber stamp” of the doctor's
recommendation and would therefore be redundant. If, on
the other hand, the accused is allowed to participate,
the procedure may in some cases amount to a form of
fitness hearing. If so, the matter of compulscry treat-
ment might be better dealt with after a finding of
unfitness at a real fitness hearing.

Alternative III

Provide that, subject to the ordinary common law excep-
tions, no person remanded or ordered to attend for
observation/assessment/examination shall be provided any
treatment without his or her consent.

Considerations

This approach would embody current practices in most
provinces. "Consent™ in this alternative includes sub-
stitute consent, which may be required in specific cases
(esg., in the case of an incompetent patient).

Issue 17
Assuming examination is permitted, what provision should

be made with respect to the presence of counsel?

Discussion

Insofar as the results of psychiatric examination may
affect crucial issues concerning the accused's liberty,
there is an argument for monitoring the procedures used
during such an examination by counsel. The Code makes
no provision either providing for or excluding the pres-
ence of counsel.
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Alternative I

Provide that any person undergoing a court—authorized
psychiatric examination has the right to have counsel
present. -

Considerations

Several American courts have held that accused persons
undergoing court-authorized psychiatric examination have
this right. Counsel, if present, might notice impro-
prieties in the procedure which the person being exam-
ined might not notice, thereby enhancing his or her
ability to cross-examine. Counsel's presence would
enable him or her to discover the exact methods used in

"the examination, thereby enhancing his or her ability to

challenge the examiner's conclusions, if necessary. (At
present the trier of fact tends to accept psychiatric
opinions, at least on the issue of fitness). By being
present, counsel would be able to advise the accused not
to answer certain gquestions or participate in certain
examination procedures that might have prejudicial
consequences. By being present, counsel would be able
to ensure that there is voluntary informed consent where
required. In some states, the right to counsel during
psychiatric examination has been statutorily enacted.

The right to have counsel present may not, however, be
required by the Charter. In many American cases, the
courts have rejected the notion that accused persons
have the right to have counszl present in these circum-—
stances under the Sixth Amendment. The presence of
counsel may well interfere with objective psychiatric
assessment. Moreover, where psychiatric examination
takes place on several occasions during a long period of
time (e.g., 60 days) arranging for the presence of
counsel may prove to be extremely cumbersome.

Alternative II

Provide that both defence and Crown counsel may be
present.

Considerations

Under this approach the prosecution would have the same
opportunity to enhance the effectiveness of its cross-
examination of the examining psychiatrist(s) as defence
counsel would have. The presence of counsel for the

T TR T T
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ution, however, may have even more potential for
gii:igering’ with the accuracy of the results of t?e
examination than does the presence pf @gfence_coupse .
The accused might become even more lnhlblﬁed in his or
her responses to questions by' the gxamlner, thereEy
making valid assessment more proolematlc. ?he presence
of counsel for the prosecution may also increase Fhe
1ikelihood of self-incrimination. ?he prgsent practlcE
of many psychiatrists is to §reat incriminatory state
ments as confidential, particularly .where_ they are
irrelevant or are not essential to diagnosis. Under
present law, however, psychiatrists may be compelled tz
divulge such information in court. The presence of
counsel for the prosecution would impede the efforts od
psychiatrists to keep statements to themselves, .at
might increase the frequency with which psychiatrists
are required to repeat them in court.

Alternative III

Provide that neither Crown counsel nor defence counsel
shall be present.

Considerations

i roach would minimize interferencg with
gg;zhiaiigc examination. While this alternative dogs
not provide the accused with many of the safeguayli
described above, the absence of Crown cqunsel sti
provides some protection to the accused in terms of
self~-incrimination.

Alternative IV

Provide that the guestion of yhether counsel should be

permitted to be present during the examination is a
matter for the discretion of the court.

Considerations

jer, the presence of counsel may not e
iiqéqﬂzﬁitgéiie éhartér? Several Americ§n cgurts have
held this to be a matter for the coqrt s dlscrgtlop.
This alternative allows the court to weigh the merits 1in
each case.
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For the reasons alluded to earlier,
arguable that the presence of
absolute right.

however, it is
counsel should be an

Issue 18

Assuming examination is permitted, what provision (if
any) should be made for the presence of a psychiatrist
retained by the accused?

Discussion

Here again the extent to which psychiatric examination
should be monitored is at -issue. Allowing the presence
of a psychiatrist retained by the accused, in addition
to or instead of the presence of counsel, is another
means of safeguarding the freedom of the accused.
Currently, the Criminal Code contains no provisions
either permitting or prohibiting the presence of a
psychiatrist retained by the accused. '

Alternative I

Specifically provide that the court "may direct that a
qualified psychiatrist retained by the {accused] be
permitted to witness and participate in the examination™"
(ALI Model Penal Code s. 4.05). '

Considerations

A psychiatrist who was present during the -court-
authorized examination could better assist defence coun-
sel in preparing cross-—-examination of the psychiatrist
who conducted the examination of the accused. The pres-
ence cof the defence psychiatrist may alsc improve the
calibre of the examination conducted, and may reassure
the accused and make him or her more cooperative. It
might also help minimize differences of opinion between
defence and Crown psychiatrists.

This approach might, however, be
costly and difficult to arrange. Furthermore, the use
of the word "may" gives the court discretion and
therefore does not guarantee this right to the accused.

unduly cumbersome,
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Alternative 11 ; s.465(1)(b) that "no...adjournment shall be for more
' T Ly than eight clear days...." The only exceptions that
Same as Alternative I, but substitute the word "shall" J ’ { appear in s.465(1)(b) are those situations where "(i)
for "may."” ‘ : the accused... and the prosecutor consent..." or "the
) } accused is remanded for observation under subparagraph
: i e (e)(i)eo.." Remand under sub-para. (c)(ii) is not
Considerations : ES ¥ referred to. Arguably, this means that while an accused
- ' can be remanded for a maximum of thirty days under
This approach would have all of the advantages described P i $.465(1)(¢)(ii), any period in excess of eight clear
for Alternative I and would also respond to the concern gf ' days must be with his or her consent and that of the
that the presence of a psychiatrist for the accused . prosecutor. The reference in s.465(1)(b)(ii) to "sub-
should be an absolute right. However, the concern that . paragraph (c)(i)..." is an apparent error.
this approach might be unduly cumbersome, ¢ostly and Qﬁ
difficult to arrange remains. b
Alternative I
Issue 19 %é ! Same as status quo, but limit the duration to 3-5 days
o ' where the purpose of remand is assessment of fitness,
What provision should be made with respect to the . - and allow for renewals of this period where necessary
duration of remands? zé % (Lindsay).
Discussion i N Considerations
b il
While no minimum period is stipulated, all Criminal Code H . In practice, a short period& is generally all that is
provisions that allow for remand in " custody for ‘e S required to determine fitness. This approach would
observation specify that such remand may normally only ' % therefore give substance to the "least restrictive
be "for a period not exceeding thirty days...." The i bl alternative™ principle. It would also be consistent
issue of duration is important for several reasorns. , with s. 7 of the Charter.
While the current provisions are flexible in that they’ P e
provide inter alia for custodial remands up to 30 days 3 } If this is the only change made in the status quo,
and specify no minimum rumand period (thus allowing for - however, certain problems will remain. Where a 30-day
very short remand where appropriate), in practice the P Lo remand is ordered and it turns out not to be long
maximum period is often ordered whether it is required ‘ B enough, it 1is doubtful that under the current Code
or not. The result in such c¢ircumstances may be o LT provisions the remand could simply be extended to a
unnecessary detenticn. Conversely, there may be . " 60-day remand. Successive 30-day remands are not
instances in which a longer remand than that which is fy f permissible, according to one case.
currently provided for may be appropriate. st L4
A period of remand longer than the usual 30 days may be I Ty Alternative II
authorized in some cases, as the Code provisions allow ) |
for remand in custody "for a period of more than thirty o S Provide for 30-day and 60-day remands "or such longer
days but not exceeding sixty days where [the justice, . , period as the Court determines to be necessary for the
court, Jjudge, magistrate, etc.] is satisfied that ?Q ! purpose..." (ALI Model Penal Code, s. 4.05).
observation for such a period is required in all the B !
circumstances of the case and his opinion is supported
by the evidence or, where the prosecutor and the g ' Considerations
laccused, defendant, offender or appellant] consent, by : D )
the report in writing, of at least one duly qualified g This approach provides for longer examination, which may
medical practitioner.® ; . be appropriate for some purposes (e.g., accurate
i | diagnosis). In addition, where the accused's fitness is
Note that the 30 day provision in s.465(1)(c)(ii) would ! i at 1issue, and treatment may be required to achieve
appear to conflict with the general requirement of fitness, a longer remand period may be desirable.
{4
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On the other hand, failure to specify a maximum limit
may be seen as unfair to accused persons who have not
vet been found guilty. This approach may also be
challenged under ss.7 and 15(1) of the Charter. (See
also s. 1l(b) of the Bill of Rights).

Alternative III

Same as Alternative I, but do not limit renewal to cases
where the issue of fitness is involved.

Considerations

There may be cases other than those where fitness is an
issue, where 3-5 day renewable remands would be appro-
priate.

Issue 20

What provision should be made with respect to the number
of remands allowed?

Discussion

Under current Criminal Code provisions, it may not be
possible to order successive remands where the first
remand allowed insufficient time. The Code makes no
specific provision as to the number of remands

allowable.

Alternative 1

Allow for successive remands where more time is
required.

Considerations

Sometimes a longer period of observation than that which
has been ordered may be required for diagnostic
purposes. In addition, a longer period than that which
has been ordered may be required in order to provide
treatment that will stabilize the accused and, perhaps,
render him or her fit to stand trial. Moreover, in
cases where the accused deteriorates following the
initial remand, moreover, it 1is not clear under the
current provisions that an additional remand can be
ordered. This approach would respond to such concern.
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It might be argued, however, that the examining psychia-
trist and the court should not have the authority to
detain an accused indefinitely under the Criminal Code,
particularly if such person has not been convicted of
any offence. Successive remands may amount to indef-
inite detention, which may infringe ss. 7 and 15(1l) of
the Charter (see also s. 1l(b) of the Bill of Rights).

Alternative II

Allow for successive remands where more time is required
and the accused consents.

Considerations

While this approach would have all of the advantages
described for Alternative I 4bove, it may avoid the
potential Charter problems possible under that alter-
native. Arguably, however, this approach does nothing
about the real problem person, i.e., the one who needs
more study but refuses to consent.

Issue 21

What provision should be made with regard to the commun-

ication of psychiatric findings to the court following a
“psychiatric remand"?

Discussion

The Criminal Code's observation provisions clearly
contemplate that the results of any court-authorized
observation will ultimately be made known to the court.
This fact is particularly apparent in the wording of
ss. 465(3) and 738(7), which envision that the question
of whether there appears to be sufficient reason to
doubt the accused's or defendant's fitness in order for
a trial of the issue to be directed will be determined
"as a result of observation made pursuant to an order
issued under [paragraph (l)(c¢) or subsection (5),
respectively]." Nevertheless, there exist no provisions
in the Criminal Code governing the manner in which the
results of observations are to be received by the
court. This situation is particularly puzzling in light
of the elaborate provisions, discussed above, relating
to the reception of "the evidence, or where the
prosecutor and the accused consent,... the report in
writing, of at least one duly gqualified medical

T vt -

i



i Ml S A A S . |

ot

£ iy

a8 -49-

~4

et

e

of "at least one duly qualified medical '

; _ racti=-
t;gger...." Furthermore, this approach is incongisteét
with the absolute right of cross-examination sat out in
several sections of the Code. Though cross-exémination
may not be necessary in cases where a fitness hearing is
ultlmatgly directed and the examining mental health
prqfeSSLQnals are then called to give oral evidence (at
whlcb point thre will be ample opportunity for cross-
examination), it may be crucial in cases where the court
would not otherwise be inclined to hold a trial of the
f1tn§s§ 1ssue on the basis of the opinion{(s) of the
brovide for the submission’ o, and recaption by, the N : examining mental health Professional(s) and one side
court of a written report and permit either side, with | o the Other wishes to have a trial of the Eitness issue
court of a written report and permit either side, vith dlrected.. In addition, psychiatric reports to the ciiui
leave of the court, fo require the abtendance of the may contain information or opinions that are irrelevaﬁt

practitioner..." (emphasis added) for the purposes of ,
obtaining a court order for observation. By way of i
contrast; the observation provisions contained in the w
mental health legislation of some provinces  make
; specific provision for the reception of written (as o
| opposed to oral) psychiatric reports following

court—-authorized observation.

e mmd  mms e e

Alternative 1 Li

i cross—examination. 55 to the. issqe ?or which the "psychiatric remand”™ was
| i mgge, lnadmissible or of marginal probative value on
| . other 1issues, yet of great prejudicial effect to the

Considerations accused on such other issues. While judges may instruct

themselves to disregard such m i i i
aterial, it is arqgquab
that the need for them to go thréugh such genti?

The current general practice 1is for the examining contortions should be ob
shou e obviated if possible.

psychiatrist to submit a report to the court, despite .
the failure of the Code to specify that this is %g ,
required. In the absence of any explicit statutory b L

requirement for the submission of a report, however, it . Alternative IT
is possible that the disclosure of information to the

court by a physician who is not under subpoena would ‘ }.
constitute breach of a statutory duty of confiden- ’
tiality. Providing for the submission and reception of

written reports is consistent with provisions in provin- _%
cial mental health statutes. It is a speedier procedure :
than requiring the oral evidence of the examining mental
health professional(s) at this point. Oral evidence
(and consequent cross-examination) may not be partic-
ularly necessary at this point because there will be
ample opportunity to cross—examine the examining mental I
health professional(s) at the fitness hearing if one is i (
directed and they are called as witnesses. While psych- t !
iatric reports may contain irrelevant and potentially '
prejudicial information or opinions, judges are used to i :
dealing with this problem.

Pl peg poowd ooy

Same as Alternative I, but do not require leave of the
court in order for either side to compel the attendance

of the examining mental health i
. ‘ - professional -
examination (see Bill S-33, s5.43). nal(s)for cross

f“’@ 1*, . rfr" 3

Considerations

iy

While this approach would have th i

] . e same disadvantages
thosg lndlcaped for Alternative I, it would beg mo?:
consistent w1th.the general right of cross-examination
than that described in that alternative.

e
é Alternative III

i Require the oral evidence of the examining mental health

This approach would allow cross—examination where neces-— ;s
sary, iﬁt would not necessarily require such a cumber- L ; ﬁé professional(s) except where the prosecution d d
some procedure. In addition, it would be similar to v PR consent to the reception of the re 1 8nc. defence
‘ r ! ' C g port(s) in writing of
that which is already in place with regard to the ) . the examining mental health professional(s).
analysis of substances under s.237(4) of the Code, s. - T
30(2) of the Food and Drugs Act and s. 9(2) of the {1 g .
Narcotics Control Act. ; | Considerations
On the other hand, the submission and reception of ?g éi ThlS_ approach would be consistent with the Code's
written reports approach would be inconsistent with the ' ! - provision concerning the medical evidence necessary for
Code's present general requirement for the oral evidence . ’% . ‘ ‘
{ i
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o (U B At Alternative II
remand. It would also allow cross—examination of the ; i
examining mental health professional(s) and would enable o T Specify that the court may require that copies of the
counsel to prevent, to a greater extent, extraneous and e L report(s) of the examining mental health professional(s)
prejudicial material from being placed before the trial ' be sent to counsel for the defence and/or counsel for
judge. it g the prosecution unless, in its opinion, providing such
L Cg report(s) to counsel would unduly endanger the health or
s oo safety of the accused or another person.
Issue 22 t
[
What provision should be made with regard to the commun- o ‘ iﬁ Considerations
ication of psychiatric findings to counsel following a ﬁ
“psychiatric remand®? P oo This alternative generally allows both counsel to have
§3 i copies of the report(s), but addresses itself to the
' ) ’ i problem raised above under Alternative I. On the other
Discussion .. L hand, by allowing the court to withhold from the accused
| ‘ ) _ iy } zj; information on which it may later rely in reaching a
Although the current general practice is for both sides it AP decision, it may deny the accused the opportunity to
to receive copies of a mental status report following a { know the case he or she must meet. This may constitute
remand, there are no statutory provisions that require ‘o Lo a violation of s.7 of the Charter and may result in

such reports to be provided. It may be essential for . bk unchallenged and inaccurate information forming the

counsel to have this material to adequately prepare for a | - basis of a judicial decis‘on.
court proceedings, such as the trial of an issue of , ,

fitness to stand trial. L , g&
i Poen Issue 23
. . i N
Alternative I i % “; What provision should be made with regard to the
) o i o contents of mental status reports?
Specify that a copy of the report(s) of the findings of -
the examining mental health professional(s) must be sent . "
to both counsel for the defence and counsel for the %g '?Q Discussion
prosecution (see Bill S-33, s.42). B {1 _
) - The Code makes no provision as to the contents of mental
. _ A ¥ status reports following remand. In the absence of any
Considerations B Pk specific provisions, psychiatrists who conduct obser-
. ' vations under the authority of a Criminal Code order are
Under this alternative, both sides would be guaranteed . . left without guidance as to the contents of their
the information necessary to prepare for the court ﬂg -@’ reports. The result is that the nature, amount and
proceedings. It may be argued, however, that the e e relevancy of the information contained in such reports
prosecution should not have automatic access to a report ) may vary considerably in practice.
that may, in addition to containing information relevant iy N
to the issue of fitness, contain information that 3; .
directly or indirectly incriminates the accused. (This ’ Alternative I
difficulty would be alleviated to a great extent by the . I
limited "psychiatric privilege" created by s. 1653 of {g i Depending on the purpose for which remand was ordered,

Bill S-33). require that the examining mental health professional

. ) ] N . address himself or herself to a check-list of specific
It might also be argued that neither the prosecution nor P i issues (Rule 3.211(a)(l) of Florida's Rules of Criminal
the defence should automatically be entitled to a copy It i Procedure, ALI Model Penal Code).

of the mental status report, since such a report might -
contain information which, if made known to the accused, {
could be harmful to the accused's mental condition or |
endanger the safety of third party "informants.”
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Considerations \ ! Discussion
This approach may result in more specific and relevant %? ﬁ‘ At present, psychiatric remand may have serious eviden-
reports in many instances. Arguably, however, it might - & tiary consequences for the accused. Unlike police
result in the imposition of legal standards on medical e interrogation, psychiatric examination may be assumed by
decisions. e it the accused to be a confidential procedure. Moreover,
i r ﬁ& the methods of psychiatry may be more persuasive than
police interrogation, particularly where techniques such
Alternative II 'y - as hypnosis or narcoanalysis are used. In light of
iy ; ﬁ% these facts, a warning to the accused as to the possible
Same as Alternative I, but specify that the report shall §~k” evidentiary consequences of psychiatric remand or exam-—
contain no material other than an assessment of the o | ination may be seen as inherently fair.
accused on' the criteria enumerated in the checklist. i Lom
g“ : ég The Criminal Code makes no provision with respect to
~ informing the accused of the possible evidentiary conse-
Considerations {? ¢ %ﬁ quences of psychiatric remand or examination in advance.
i e
. - i1
This approach would help keep out extraneous or preju- Ay
dicial material, and would provide guidance to mental = , Alternative
healtht?rofgsséoniéf.as to whaﬁ ig iﬁ?eCtgdlgfiﬁﬂﬁﬂ; tgg }3 5} Provide £ . to the o1 L aint]
the other hand, is approach mig undu _ : - Eoul rovide for a warning as possible evidentiary
reporting mental health professional. Alternatively, it . i consequences of psychiatric remand or examination in
may be argued that this approach does not go ?ar enough %; 4 advance.
. since it does not exclude possibly incriminating state- § b Xﬁ
ments made by the accused that illustrate the basis of
the professional's opinion. %; ‘ ™ Considerations
i i o .
ﬂﬂ Such a provision would address itself to the concerns
Alternative III . raised in the discussion above. It may be argued,how-
: ﬁ% "q; ever, that informing the accused might cause him or her
Same as Alternative I or II but specify that the report i {i to be so inhibited in his or her communications.during
shall contain no statements that may dbe construed as - ?xaméngtlons tll::at an .acgcuratfa htassfssmedn't will be i
admissions or confessions by the accused. ry " impeded. uc a provision mig also iscourage an
s §ﬁ accused from voluntarily providing useful evidence.
, U
Considerations e { S
_ i il Issue 25
This alternative would prevent, to the max imum extent P ﬁg o .
possible, prejudicial information from being put.before » What provisions shoulq be made regarding thg_ conse-
the court. It may be argued, however, that if the - ¢ quences of the accused's failure to cooperate in exam-—
statements show the basis of the opinloq, they should pe 8 (g ination? )
left in; if the basis for the opinion is not known, it R
may be difficult to assess the weight it should properly e . '
be given. B %% Discussion
The extent to which the subjec: of an observation order
Issue 24 iy 7 is required to cooperate in the "observation" is not
[ jg made clear by the provisions of the Criminal Code. S
What provision shouid be made with respect to informing e Where the person in question is 1less than fully
the accused of the possible evidentiary consequences of o ! cooperative, therefore, it 1is equally unclear what

psychiatric remand or examination in advance? consequences may result. Essentially, there are two g&

o
£ vy
&wv*'@-'$

R LR
A

emmrtd

!
ey

&




A RS 1

-54 -
possibilities: (1) penal consequences, and (2)
evidentiary consequences. With regard to the former, it

is 'notable that provisions in the mental health
legislation of some provinces are considerably more
explicit than the Criminal Code on the question of what
may be required of the subject under T“psychiatric
remand."

It may be argued that an order under the Criminal Code,
by specifying the purpose for which a person may be
remanded or directed to attend (i.e., "for
observation"), implicitly requires the = person to
cooperate beyond merely submitting ‘peacefully to the
remand or "attend[ing] at [the] place or before [the]
person specified in the order... within the time
specified therein...." If this is so, it is possible
that a failure to answer questions and to take part in
the various tests suggested by authorized "observers"
would put the subject in violation of the order. What
case law and commentary exists, however, suggests that
this is not the case. Certainly there is a dearth of
case law to suggest that persons with respect to whom an
observation order has been made under the Code must
submit to examination or else be subject to criminal
penalty.

Alternative I

Specifically provide for penal and/or evidentiary conse-
quences (e.g., a possible adverse inference regarding
the strength or existence of any "psychiatric defence"
put forward, or a judicial comment to the trier of fact
(see Bill S-33, s.95)).

Considerations

While many would see this approach as fair and logical,
it may also be viewed as an indirect abridgement of the
so—called right to be silent, or the right not to be
compelled to furnish evidence against oneself.

This approach would seem at first glance to be consis-
tent with the breathalyzer provisions of the Code, which
contain penalty and adverse inference provisions for
failure to provide a breath sample. The analogy to the
breathalyzer provisions may be false, however, because:
(1) psychiatric examination arguably has not been
demonstrated to be as objective and reliable as the
breathalyzer; and (2) the penal and evidentiary conse-
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quences in the breathalyzer provisions do not apply
where the breathalyzer test is sought to be administered
for the purpose of rebutting a defence.

Alternative II

Specifically provide that no psychiatric defence may be
left with the trier of fact where the accused has failed
to cooperate in a court-ordered psychiatric examination
designed to inquire into the basis for such defence.

Considerations

Th@s approach would help to overcome the disadvantage at
whlcp the Crown is put when the accused refuses to be
examined. If, however, the refusal to cooperate is due
;o mental disorder, this approach may be both unfair and
illogical.

Alternative III

Specifica}ly provide that no penal consequences or
adyerse inference shall be drawn from an accused's
failure to cooperate in examination. :

Considerations

While this approach would, arguably, protect the
a;cused's interests to the maximum extent possible, it
mlgpt place the prosecution at an unfair disadvantage by
maklng any "psychiatric defence" raised by the accused
invulnerable.
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FITNESS TO STAND TRIAL

INTRODUCTION

In the section on remand, it was noted that the mental
state of an accused person may be relevant to various
issues that may arise in the course of a criminal trial.
As further indicated in that section, one of the main
purposes of orders for psychiatric observation currently
relates to the issue of fitness to stand trial. In this
section, the procedure for determining fitness will be
examined.

At the outset, some consideration should perhaps be given
to the purpose of the fitness rule, As the Law Reform
Commission ¢f Canada has recognized, there has been some
confusion in this regard. In the Commission's view, the
purpose of the fitness -rule 1is to promote fairness to
accused persons by protecting their right to defend
themselves, and by ensuring that they are appropriate
subjects for criminal proceedings. The Commission went on
to suggest that the procedure for determining fitness
should be formulated so as to be in accord with this
interpretation. As will become apparent throughout the
course ¢f this section, however, the meaning of the word
"fairness"™ in our present context 1is susceptible . of
conflicting interpretations, depending on whether one
views it as "fairer" to err on the side of fitness or
unfitness.

ISSUES

Issue 1

What provision should be made with respect to the test for
fitness?

Discussion

Under the present law, unfitness must be due to "insan-—
ity," a vague and undefined concept. The trend in
Canadian juris_cudence has been to restrict the appli-
cation of the word "insanity" to mental disorder.
Although mental retardation has, in effect, been held to
fall within the definition of "insanity" for the purpose
of the Code's fitness provisions, our courts seem most
frequently to have included psychotic disorders within its

-meaning. This is not to say, however,  that psychotic
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accused persons are invariably found unfit when the issue T [ : the expert witnesses who testified on the issue of
is tried. As the wording of the Code provisions suggest, i Cf fitness:  "(l) 'Does he understand the nature of the
a finding of unfitness requires the "imsanity" to have ’ LT charge against him?' (2) 'Does he understand the nature
rendered the individual incapable of "conducting his . - of an oath?’' (3) 'Is he aware of the purposes of the
defence.” # oo trial?! (4) 'Can he distinguish the pleas that are open

b2 ok to him?' (5) 'Does he understand the consequences of a
Perhaps conditions other than insanity which substantially : conviction?' (6) 'Is he able to comprehend the nature of
interfere with the ability to conduct one's defence should 2 T the evidence?' (7) 'Can he give his evidence in a
be included. The Code does not define what abilities are LA e coherent fashion?' (8) 'Does he have the ability to
necessary in order for one to conduct one's defence, ‘ : instruct his counsel on the evidence that is led properly,
resulting in a lack of uniformity in the approaches taken o S— so that he can make full answer and defence?'" Although
in the case law. In addition, the Code's failure to 5 5 T the Judge's finding of unfitness was overturned on appeal,
specify the criteria on which fitness is to be judged e Rapson Co. Ct. J. made a point of expressing approval for
makes assessment difficult for mental health professionals : ‘ this eight point test. The decision of the Trial Court
and contributes to the conflicts in psychiatric opinion T A was ultimately restored by the Ontario Court of Appeal.
which discredit psychiatric evidence. In light of the Yo Lo
extreme vagueness of the Code's current concept of .
fitness, it is possible that the present provisions might o - Alternative I

be attacked under s. 7 of the Charter of Rights and A ]

Freedoms, which guarantees that "Everyone has the right to Statutorily define unfitness as an inability to: "(i)

1ife, liberty and security of the person and the right not . | - understand the course of the p;oceedings of the trial so

be deprived thereof except in accordance with the i oo as to make a proper dg?gnce;_(ll) understanq the substance

principles of fundamental justice.” i P of the -evidence; (iii) give adequate instruction to
; [one's] legal advisors;" or "(iv) plead with under-

The Criminal Code is not very specific on the issue of o R standing...” (recommendation of England’'s Butler

what constitutes fitness or unfitness. The issue in ; Lok Committee).

ss. 543(1) and 738(7) is simply whether the "accused" or e R

"a defendant," respectively, "is then, on account of . B ) _

insanity, unfit to stand his trial." In s. 465(3), the 5 oo Considerations

issue 1is "whether the accused is then, on account of we L ) . L

of insanity, unfit to conduct his defence at the pre- - L This test essentially codifies and enumerates the common

liminary inquiry." According to the case law, capacity to ¥ A law requirements. ngever, the test is unclear on what

conduct one's defence involves essentially two things: : o sort of "understanding” is sufficient, i.e., whether

the ability to understand the proceedings; and the ability ( T purely factual understanding will suffice, or whether

to instruct counsel. With regard to the former require- BN E rational (i.e., non-delusional) understanding is neces-

ment, it has been held to be sufficient that the person iy T sary. Furthermore, the expression "give adequate instruc-

"follow as much as it is necessary that he should follow - e tion to [one's] legal advisors...," as worded, may not

of the proceedings at his trial...." As regards the _ | accurately reflect what happens in practice. Bull has

latter requirement, it has been held that an inability to ) . ﬁ‘ argued that in practice an accused does not instruct his

act with good judgment or in one's own best interests is 3 S or her legal advisor; more often, it is counsel who in-

irrelevant, and that retrograde amnesia does not in itself o structs the accused.

render a person unable to instruct counsel. While it i =

o
==

would appear that delusions will not necessarily give rise
to a finding of unfitness, the presence of delusions
and/or hallucinations will usually have this effect.

Alternative II

According to various text-writers, the capacity to conduct g . Statutorily provide that "A person is unfit if, due to
one's defence involves such other considerations as the iy o mental disorder:

ability to choose between the  various pleas available, i o i
challenge jurors, examine and cross-examine witnesses and ol o (1) he does not understand the nature or object
testify on one's own behalf. In the recent case of R. v. %i 5 S‘ of the proceedings against him, or

Kieling, the Trial Judge asked eight questions of each of
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(2) he does not understand the personal import
of the proceedings, or
(3) he is unable to communicate with counsel.”
Specifically exclude lack of memory as a factor which in

and of itself negates fitness. (Law Reform Commission
recommendation).

Considerations

This test comes close to articulating the requirement for
a rational (as opposed to merely factual) understanding,
although it 1is still not clear as to whether rational
understanding is necessary. Specific statutory exclusion
of memory failure would avoid confusion as to what is
meant by the ability to "communicate with counsel,”
although it may still be argued that amnesia should in
itself amount to unfitness.

Alternative III

Same as Alternative I or II, hut add genuine amnesia
relating to the period during which the offence was
alleged to have been committed as an - independent
criterion.

Considerations

Genuine amnesia constitutes a serious handicap to an
accused person, making it extremely difficult (if not
impossible) to instruct c¢ounsel and prepare a defence.
This approach acknowledges that the amnesiac is in a worse
position than someone who, for example, has lost his or
her diary or 1is unable to trace a witness . (Butler
Committee examples); while such a person knows his or her
defence and is merely unable to come up with the evidence,
the amnesiac may have no idea what his or her defence
might be (Butler Committee).

On the other hand, as the Butler Committee majority
argued, amnesia is easily (and often) feigned. Moreover,
in many cases, there is no sure way of determining whether
an alleged amnesiac is malingering. Arguably, the accused
with amnesia is in no worse position than the accused who
has a poor memory for reasons not related to mental
disorder. Such difficulties should not prevent the trial
from proceeding.
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Alternative 1V

Statutorily provide that a person is unfit if because of a
mental disorder, he or she does not have:

(1) "sufficent present ability to consult with"
counsel; and

(2) "a rational as well as factual under-
standing of the proceedings" against him or
her (Dusky v. United States).

Considerations

This test, which has been adopted by statute in several
American states, may be wider than those in Alternative I
or II, as it clearly specifies that a factually correct
but delusional notion of what the proceedings are about
would not satisfy the fitness test. This test does not
however, explicitly exclude or include amnesia as a ground
for unfitness in itself. It may be argued, moreover, that
a purely factual understanding should suffice.

Issue 2

Who should be allowed to direct the issue of fitness to be
tried?

Discussion

The Code's main fitness provision is that contained in
5.543, It may be used by a court, judge or magistrate
trying an accused ' person charged with an indictable
offence. Section 465 contains a provision allowing for a
justice acting under Part XV to direct the issue of fit-
ness to be tried. Section 738(7) allows a summary
conviction court to direct that the issue of fitness be
tried and, by s. 755(4), applies mutatis mutandis in the
case of summary conviction appeals determined by trial de
novo. There are no specific provisions in the Code relat-—
ing to trial of the fitness issue by summary conviction
appeal courts under Part XXIV or by courts of appeal under
Part XVIII. However, s. 610 of the Code allows for the
examination and cross—examination of witnesses, etc.,
where appeals are taken under Part XVIII, and this pro-
vision has been incorporated into the summary conviction
appeal procedure by s. 755(1).

fro
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Alternative I . ' ) . Considerations
i
Maintain status quo, but preclude justices acting u?qer i , 1 This alternative would, in effect, allow the issue of
Part XV of the Code from trying the issue of fitness with- : fitness to be tried by all judicial bodies before whom an
out the consent of the accused. 3 7 {W accused may appear. This procedure would therefore
it iy enhance the right of accused persons not to be subjected
. . . , to court proceedings while unfit. Although there may be
Considerations o P bene§1§s in qfing this, it may be argued that such a
. ' ' S provision would amount to over-kill, It may not be
Part XV of the Code to Lry the issue of fitness to conduct an i or She chn underga & DALl hearing or be semtenmed. oTe he
she can undergo a bai earing or be sentenced.
one's defence at a preliminary ingquiry runs contrary to . P
the philosophy behind allowing postponement of the issue i R
until after the close of the case for the prosecution at o : Issue 3
trial. If a potentially unfit accused who has been o R
committed for trial can have the issue of fitness post- kR Lo Who should be permitted to raise the issue?
poned until the close of the case for the prosecution, o e
perhaps accused persons who are potentially unfit during a ; .
preliminary inquiry should have the right to have the N U Discussion
issue of fitness postponed until the close of the case for %~ | A8
tbe prosecution qt trial.. This option would enhance the T ] The Qriminal Codg is silent as to who may raise the issue
Zgainst them put to the test at the preliminary inquiry i - Tosue may be raised my cither thel Gopamed that the
s e e raise Yy elther the defence or the
and would eliminate any conflict in the present provi- w.ood vt prosecution, or by the court itself for that matter.
sions. At the same time, this option would protect the . ; -
rights of unfit persons not to be subjected to court o ! P
proceedings if they do not want to be. 2 S Alternative I
On the other hand, depriving an accused of the right not s R - Specify in the Code that the issue of fitness may be
tz bi.cgmgitted ior trigl foliiwin% a pgeléminagy hearing f' f gf fiiseg ?y thg deﬁenpe, ég(fhe péfsecution or by the court
at whic e or she was incapable of conducting his or her N ; aw Reform Commission o anada).
defence may be contrary to s. 7 of the Charter (see also o 1
s. 2(e) of the Bill of Rights). Furthermore, preventing T Sl 1 o .
justices acting under Part XV from trying the issue might i o R Considerations
make their remand powers virtually useless. It might also {
be lazi v;astbetlof vglua}fbledtrea}fgrgené: tiéne;d a::n.alccusecidwtgo i i ﬁ‘:i This approich isb consistent with the right of accused
wou ou ess be found unfi o stan rial wou e i ot persons not to be convicted without a fair trial (see
deprived of the chance to receive sufficient treatment to o é~AJ S.2(e) of the Bill of Rights and s. 7 of the Charter),
become fit by then. | . since 1t would allow fitness to be raised ~for the

gnrepresented accused who is too disordered to raise the
issue for him—- or herself.

[t il
pr——
i P

Alternative I1

This approach may, however, prevent the accused who wishes

Provide that the issue of fitness may be tried by any to proceed to trial as quickly as possible from doing so.

==

justice, court, judge, magistrate, appeal court, court of a f Furthermore, allowing the court to raise the issue may
appeal or summary conviction court before whom an accused, y m introduce inquisitorial features which may be seen as
defendant or offender appears. Q; incompatible with the adversary system. Allowing the

prosecution to raise the issue, at least under the present
system, may tempt the prosecution to prove unfitness
rather than proving its case where the former is easier
than the latter.
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- requirement may render the current fitness provisions
Alternative II i i 5@ susceptible to an attack based on s.7 of the Charter. To
forestall any such challenge, it may be advisable to
consider the possibility of enacting a notice provision.

Specify in the Cade that the issue of fitness may only be T

raised by the defence. . ]
A Lou
| j ; Issue 5
Considerations ! O '
i ' f% What provision should be made with respect to the grounds
While this approach would respond to the criticisms raised 1 E , requiring the issue of fitness to be tried?
\above with regard to Alternative I, there are at least two ; "
major drawbacks. Under the present law, it would be oo %t
possible for an unfit accused to deliberately fail to W ) Discussion
raise the issue of fitness and, if convicted, appeal on e .
the ground that he or she was unfit. If the court and ) i In considering the grounds that must exist before the
prosecution were prevented from raising the issue at 4 ih issue of fitness can be tried, we are again involved in’
trial, the number of appeals on tiﬁrg?ound ﬁf unfitnesi o ' tge procissdoftgqlancin% fairneif ag;é;;t.eggfdie?cy. Og
might increase dramatically. In addition, this approach o e one hand, e grounds must be sufficiently clear an
would be inconsistent with t?e righ§ 3? :1fﬁilp:§sonihnot . z‘ b §tringen% t:hpreiiudiiug;eiifsary 2fiaaftff the fitness
to be convicted without a fair tria whic ey em- 7 oo issue. n e other hand, ey must no e so stringent
selves might have prevented because their unfitness o Lo as to constitute an unworkable impediment to the holding
prevented- them from raising the issue of their fitness) Y of necessary trials to determine fitness.
and might infringe s. 7 of the Charter (see also s. 2(e) bood
of the Bill of Rights). “ ; Section 543(1) of the Code currently provides that a
3 { i court, Jjudge or magistrate "may" direct the issue of
T : J; fitness to be tried "where it appears that there is suf-
Issue 4 Lo [ ficient reason to doubt that the accused is, on account
’ - R of insanity, capable of conducting his defence...." (In
What provision should be made concerning notice prior to a - N s. 738(7) the words "a defendant" are used instead of
trial of the issue of fitness? ) | [ "the accused"). Although the imperative word "shall" is
e i used in the fitness provisions contained in ss. 465(3) and
T i ﬁ; 738(7), it would appear from the case law that the use of
Discussion N iy the permissive word "may"™ in s. 543(1) does not permit a
. . ~ ; trial judge to whom sufficient reason to doubt fitness has
The issue here is essentially the same as thgt ralssd w1§h | 3 ;W 0; shguld have ;ﬁpeared Fo ghoose ngt Eo diregt a trial of
regard to notice prior to remand. As mentioned above in o Lol the 1issue. e permissive wor may is, however,
that context, some applications require that .niflce tbg b Jo o cgnsig?enttyithtgaiaéh(4%g%) whlgh allgwstfgrdpostponement
given to the other party or to certain persons 1intereste - of a direction a e fitness 1ssue be tried.
in the litigation. Where notice provisions exist, their . T
exact terms vary from one statutory provision to another. § .k The question of whether there exists "sufficient reason"
One object of notice provisions, as mentioned earlier, is S ; to doubt fitness has been held to be a question of law.
to enable the respondent to prepare argument. T The problem of what constitutes sufficient reason has been
o dealt with in a number of cases. In practice, sufficient
Currently, the Criminal Code makes no provision for notice 3@ : g Ly reason to doubt fitness (where it appears) generally
prior to a trial of the issue of fitness. t;I‘h:ﬁioret‘ifcally, o % . appears ;hxxg t%e psychiatrha.iepoit submitted following
under s. 543 of the Code, the court could ho a fitness .. b court-ordered observation. Although this is not a strict
hearing without there having been a remand, and therefore %g | é Qﬁ requirement of s.543, it does seem to pe & requirement of
without prior ™notice." Because the 1issue of fitness oy both ss. 465(3) and 738(7), which provide that sufficient

reason to doubt fitness must appear "as a result of
observations made pursuant to an order issued under/[ss.
465(1)(c) or 738(5), respectivelyl..." in order for a
direction for trial of the fitness issue to be mandatory.

often arises spontaneously, it may be argued that a notice ; j
provision would be impractical. As in the case of remagd, ; 1
however, it is possible that the absence of the notice Lf
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While the current provisions are broad and flexible, and i
are familiar to judges and lawyers, a number of criticisms : :
may be made. For example, the present requirement for i.

Considerations

fe i |
S

This approach is similar to Alternative I but is more

"sufficient reason to doubt...," etc., seems to beg the 7 r stringent; it makes clear the source of the reason to
question and may be no test at all. What is sufficient %5 %E doubt the accused person's fitness and requires that it be
reason? Furthermore, it is unclear whether the current ) supported by some evidence. Allowing such requlrement to
words of the Code mean merely that there need only be . - be waived on the consent of the accused would expedite the

procedure and retain elements of flexibility as well as
= fairness to the accused. On the ‘other hand, the
requirement that the reason to doubt fitness can only be

A

reasonable doubt as to fitness in order for the issue to if
be tried, or whether the word "sufficient" raises the ’
standard. It is also unclear what the significance of the

word "appears" is. It may be argued that this word Vi 1 based on observation/examination/assessmen@ may be too
connotes a subjective test and that the test, to ensure L ‘ &@ restrictive. I+ does not deal with the situation where
reviewability, should be made clearly objective. The B !

the accused behaves strangely in court or when talking to
his or her lawyer, but reveals nothing during observation/
examination/assessment.

various provisions of the Code are also inconsistent. .
While ss. 465(3) and 738(7) require that the reason to . h.
doubt fitness must appear as the result of observations B
made pursuant to an order under the appropriate Criminal

Code provisions, s. 543(1l) does not impose any such P
‘restriction. The wvarious provisions of the Code are &
inconsistent in another respect as well; while ss. 465(3)
and 738(7) provide that once the grounds exist, the
justice or summary conviction court shall direct the fit-

Rt
PR ¢

b Alternative III

U

Use a different formula depending on whether the accgsed
Lo is before a justice conducting a preliminary. ipqulry,

20822 i ﬁi before a court on arraignment or trial for an indictable
ness issue to be tried, s. 543 uses the word "may." For - . offence, or before a summary conviction court on arraign-—
the above reasons, the words "sufficient," "appears" and i R ment or trial for a summary conviction offence.
"may" will not be included in the following alternatives. G i j

P
T

: Considerations

Alternative I - Lo .

ﬁ' ; hz It is arguable that the more complex the.proqeedlngs are
Frovide that in all cases the issue of fitness shall be M B and/or the more there is at stake, the easler 1t should be
tried whenever there is reason to doubt an accused o - to have the issue tried. Devising a different formula for
person's fitness. %‘ i VE.EE each situation, however, would be a very difficult

5. T exercise. There is, moreover, no guarantee that the

; | purpose and operation of such differences would be clear.

Considerations ﬁf ] { %ﬂ

i S
This approach makes it clear that the court has no dis- v | Alternative IV
cretion in the matter, thereby protecting fully the right e s . .
not to be tried while unfit. It seeks to eliminate the }Y K %i Use a different formula depending on who raises the issue.
inconsistencies referred to above, and make the test {2 =

objective and clearly reviewable. Arguably, however, this
test is too lax. Perhaps there should be more than just

Considerations
"reason to doubt" the accused person's fitness.

rmaty "y

Perhaps in cases where the defence raises the fitness

o T issue, a trial of the issue should be more read}ly requir~-

Alternative II i é ed than when the prosecution raises it. This approach

& ¢ (A would, arguably, enhance the rights of the acgused; it
Provide that in all cases che issue of fitness shall be . would protect both the accused's liberty and his or her
tried whenever, as a result of observation/examination/ g; 3 right not to be tried while unfit._ On the othe; hand,
assessment (unless the accused has consented to having gj hoed this approach might be unnecessa?lly complex, arnd the
such observation/examination/assessment dispensed with) ‘ drafting difficulties would be considerable.
there is reason to doubt an accused pers.-.'s fitness. m %@

i ¢
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Issue 6 Discussion

What provision should be made with regard to the assign—

The major question here is fairness to the accused. From
ment of counsel?

one standpoint, it may be argued that fairness to the
accused demands that the issue of fitness be directed at
! the earliest possible stage of the proceedings, in order
Discussion i ? that an unfit accused person not be subjected to any part

5 : of the criminal trial. On the other hand, it may be
The possibility of unfitness necessarily raises the issue i argued that fairness to the accused demands that he or she
of whether the accused is able to defend him- or herself. T ; not be subjected to trial of the issue of fitness (or
The practical gquestion as to when, and under what con- treatment thereafter) where there is a good chance that
ditions, the unrepresented and possibly unfit accused the person, if tried, would be acquitted regardless of his
should be assigned counsel must be considered. or her present mental condition.
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Section 543(3) of the Criminal Code provides that "Where oy
it appears that there is sufficient reason to doubt that I

Sy
;

e——

Section 543 of the Criminal Code, which applies in the
case of indictable offences, provides in s-s. (1) that a

the accused 1is, on account of insanity, capable of ' : court, judge or magistrate mav direct a trial of the issue

conducting his defence, the court, judge or magistrate X P of fitness "at any time before verdict...." While it may

shall, if the accused 1is not represented by counsel, e | be thought that this section allows for a trial of the
L

assign counsel to act on behalf of the accused.” “® fitness issue 2as early as the accused's first appearance
in court, such interpretation is made doubtful by the
o i provision's placement in Part XVII of the Code, by the
Alternative I Lo N nature of the issue under consideration (i.e., "whether
! the accused 1is then.,..unfit to stand his trial"), by
Provide for appointment of counsel whenever the criteria . Py . 8.543(5)'s provision that upon a finding of fitness "the
chosen from the relevant options relating to the grounds : ! E% arraignment or trial shall proceed...," and by the exist-
requiring the issue of fitness to be tried exist. e o ence of s. 465(3) of the Code, which specifically enables
. . a Jjustice to direct trial of the issue of fitness at the
ﬁ’ IE preliminary inquiry stage. Under s. 465(3), it is worth
Considerations e o noting, a Jjustice acting under Part XV is not obliged to
- direct that the issue of fitness be tried until after
Once there are grounds requiring the issue of fitness to = i there has been a court—ordered observation. As  the
be tried, it would seem only logical that there also are [ i provision states, sufficient reason to doubt fitness must
grounds requiring the appointment of counsel. This logic - L have appeared "as a result of observations made pursuant
is reflected in the current Criminal Code provisions. . o to an order issued under paragraph 1l(c)...."
i ol
It may be argued, however, that the criteria requiring il Jf In the case of summary conviction offences, the only
appointment of counsel should be less stringent; without restriction as to how early the court may direct trial of
counsel, it may never be brought to the court's attention ne @2 the fitness issue is s. 738(7)'s requirement that
that the criteria requiring the issue of fitness to be 4 i i sufficient reason to doubt fitness must have appeared "as
tried exist. The only way to avoid this problem would be ‘ , a result of observations made pursuant to an order issued
to insist on the appointment of counsel in all cases. - L under subsection (5)...." As was the case in preliminary
o ? ; }§ inquiries, therefore, the issue must not be tried until
Issue 7 e ot after there has been a court-ordered observation.
— : ‘
57 *% Section 543(4)(a) of the Code provides that where the
What provision should be made with regard to the time at I R issue of fitness arises before the close of the
which trial of the issue should be directed? ¢ ! prosecution's case, "the court, judge or magistrate may
o o postpona directing the trial of the issue until any time
13 { up to the opening of the case for the defence...." By
o - s-s.(7) of s. 543, moreover, "Where the court, judge or
,g?.‘ (3
i H
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T

magistrate has postponed directing the trial of the issue
pursuant to paragraph (4)(a) and the accused is acquitted
at the rclose of the case for the prosecution, the issue

=t )

A third difficulty with the Code's current provisions is
that they offer no guidance whatsoever as to the grounds
upon which the decision whether to postpone should be

N —
- i

shall not be tried.” made.
Note that the postponement provision contained in R b §§ Finally, it may be argued that the current provisions may
s.543(4)(a) does not appear to be applicable in the case not go far enough, since they do not allow for the case

of preliminary inquiries under s.465 or in the case of g
trials for summary conviction offences. By ss. 465(4) and i
738(8), the provisions contained in s.543 become applic- '
able only once a justice or summary conviction court S
respectively has directed the trial of the issue of , b ; {

fitness under ss. 465(3) or 738(7). In the absence of a \ i é&
specific postponement provision, it 1is an interesting
question whether discretionary postponement by a justice
or summary conviction court would be permissible. The
Code offers no guidance concerning the grounds upon which
the decision to postpone directing the trial of the issue e P
should be made. , i

for the defence to be presented even where there may be an
affirmative defence which does not depend on the partici-
pation of the accused.

Alternative II

Require that in all cases trial of the issue of fitness
must be directed as soon as the criteria are fulfilled.

ST

Considerations

A This alternative is premised on the position that if a
? person is unfit he or she should be provided the oppor-
:é tunity for treatment immediately, regardless of the
possible outcome of the trial. It would ensure that no

Alternative I

Maintain status gquo.

ol , . trial proceeds in which the accused cannot participate
. 1 t E effectively.
Considerations b
. o : There are, however, several arguments against this
Section 543 allows postponement of the issue, permitting R approach. First, it may be questioned what harm there is
the case for the prosecution to be tested before a trial s S %ﬁ in testing the prosecution's case. Second, it is arguable
that may result in indefinite detention of the accused is ! b that this option might encourage prosecutors to prove )
directed. However, current Code provisions seem incon- _ - * o unfitness where they cannot prcve gquilt (particularly if
sistent with one another. Under s. 543, a court, judge or ') { b ﬁ there is a lower standard of pro % required for unfit-
magistrate must direct a trial of the issue as soon as T b, & nesL). Third, it may be argued that if the accused is

sufficient reason to doubt fitness appears to him or her, o
unless a postponement "until any time up to the opening of %ﬂ
the case for the defence..." is deemed appropriate. Under ERI i
ss. 465 and 738, however, the earliest time at which a % &

justice or summary conviction court, respectively, is &
obliged (or allawed?) to direct that the issue be tried is a,
fallowing a period of court—ordered observation.

ultimately to be hospitalized, he or she may have more
incentive to respond to treatment if he or she has been
acquitted of criminal charges first.
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Provide that in all cases trial of the issue must normally L
be directed as soon as the criteria are fulfilled, but :
that in all cases where the issue of fitness is raised

before the close of the case for the prosecution the issue

shall be postponed until the close of the case for the I

Another problem is *that the Code gives no express right to 3
justices acting under Part XV or to summary conviction '
courts to postpone directing a trial of the issue "until 5 ;
any time up to the opening of the case for the defence..." %; ' 2
1 i

B HEM

as in s.543,. It is paradoxical that if a potentially #e prosecution. &
unfit person is charged with an indictable offence he or ;T

she may be set free upon acquittal at the close of the i . 28
case for the prosecution, while the same person charged # ; #

with a less serious offence would be found unfit and - we E
subjected to the discretion of the liectenant governor.
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Considerations

Thi§ .alternative would be consistent with Jjudicial
d§c1&10ns dealing with postponement in cases where the
Flght of the prosecution to raise the "defence" of
insanity "for" the accused arises. While it may also
provide more protection for the accused's right to freedom
Fhan the previous two alternatives, it may be argued that
it does not go far enough in protecting the accused's
right to liberty, since it does not permit the leading of
an gffirmative defence that does not depend on the
participation of the accused.

Alternative IV

Prov%de that in all cases trial of the issue must normally
be directed as soon as the criteria are fulfilled, but
that in all cases where the issue of fitness is raised
before the close of the case for the prosecution the issue
must be postponed until the close of the case for the
prosecution unless the defence consents to it being tried
immediately. ’

Considerations

This approach has the same advantages as those outlined
for Alternative III above, but has the additional benefit
of dlspeqsing with the necessity for the prosecution to
present its case where the accused, for one reason or
anqther, wishes to waive this rignt. On the other hand,
this _approach has the same problems or disadvantages
associated with Alternative III above.

Alternative V

Prov;de that in all cases trial of the issue must normally
be ‘dlrected as soon as the criteria selected from the
options for Issue 5 above are fulfilled, but that the
issue may (or shall) be postponed "if having regard to the
naturg of the supposed disability the court are of opinion
that it is expedient so to do and in the interests of the
?Sc§s?d...2) (Criminal Procedure (Insanity) Act 1964

K.); s.4).

Censiderations

This approach is. flexible and gives discretion to the
court. Because it has been used in another comparable
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jurisdiction, there is case law dealing with the operation
of the postponement criteria which would help with the
interpretation of this type of provision,

The English case law suggests that under this test the
court may decide not t¢ postpone if in its view the
accused belongs in a psychiatric hospital even if he or
she is acquitted. TIf a similar interpretation were made
in Canada, this test might be poor protection £for the
accused's right to liberty; it may be argued that this
type of consideration should more properly be left to
persons involved in the civil commitment process than to a
court trying the accused for an alleged criminal offence.
There is again the criticism that this approach does not
allow the case for the defence to be heard. In addition,
the use of the permissive word "may" appears to give the
court discretion not to postpone even when the criteria
for postponement have been fulfilled.

Alternative VI

Same as Alternative V but provide that the defence may
consent to having the issue tried immediately.

Considerations

This approach would have the same advantages and dis-
advantages as those indicated for Alternative V, but has
the additional advantage of automatically dispensing with
postponement (thus saving time) when the accused does not
wish to have the trial of the issue of fitness postponed.

Alternative VII

Permit the trial of the issue to be postponed until the
end of the trial by adopting the procedure recommended by
the Law Reform Commission of Canada:

"First, an accused's fitness to stand trial
should become a question of law. Because of its
procedural nature and because there 1is no con-
sideration of the accused's culpability, we
recommend that fitness be determined by the
presiding judge. Second, in jury trials where
the gquestion of unfitness has been postponed to
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the end of the trial, the judge should be able
to direct the Jjury to deliver either an
acquittal or a conditional verdict., With these
two changes the procedure would be roughly as
follows.

If the fitness issue has been raised and
poth parties agree that it should be determined
immediately, the trial judge may order a hearing
on the accused's fitness to stand trial. Upon
request by either party or where, in his
opinion, it would be in the interests of justice
to do so, the trial judge shall postpone deter-
mination of the fitness issue until the end of
the case for the prosecution.

After presentation of the case for the
qusecution, the trial judge has three possibil-
lties: he may, on motion by the defence, acquit
the accused; he may, on motion by the defence,
postpone the issue to the end of the trial; or
he may order a hearing on the accused's fitness
to stand trial. He would only postpone the
determination of the issue to the end of the
trial where defence counsel has demonstrated
that he has a case to present and that it would
be in the interests of justice to proceed on the
merits of the charge.

Postponing the fitness hearing to allow
presentation of the case of the defence is
relgtively simple when the trial is by
maglstrate or judge sitting alone. Considera-
thn of fitness is postponed to the end of the
trial. After having heard all the evidence and
ghe summations of both parties, the presiding
Judge has two alternatives; he may acquit the
accused or direct that the issue of fitness be
determined. If the accused is found fit to
stand trial, a conviction is entered.

In the case of trial by jury the procedure
tg postpone to the end of the trial is somewhat
different. The trial judge would postpone the
ilssue until all the evidence at trial had been
heard. He would then direct the jury to
consider the guilt or innocence of the accused.
If the jury delivered a verdict of not guilty
the accused would be acquitted and there would
be no fitness hearing. If the jurors thought
the accused gquilty of the charge, they would
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deliver a conditional verdict that on the
evidence presented to them they are unable to
acquit the accused. The verdict is conditional
in the sense that it is a verdict of guilty if
the accused 1is fit. The judge would then
dismiss  the jury and a hearing on the accused's
fitness would be held. If the accused is found
fit the conditional verdict would be made
absoclute and the djudge would sentence the
accused. If unfit, the judge would set aside
the verdict and the trial proceedings and make
an order for the disposition of the unfit
accused.”

Considerations

This approach provides maximum protection for the rights
of - the accused. It allows the fitness of the accused to
be assessed in a more accurate manner, i.e., to be put to
the test of an actual trial. On the other hand, especial-
ly where lengthy trials are involved, this approach could
prove to be a very costly and time-consuming burden on our
already over-burdened criminal courts. In addition,
implementation of this approach could induce accused
persons to feign unfitness at the outset of their trials
as a possible "insurance policy" allowing for a new trial
should they be found guilty. It should be noted that in a
recent Canadian survey, (Eaves et al.), 89.2% of judges
questioned, 84.1% of the Crown attorneys questioned and
82.2% of defence counsel questioned disagreed with the Law
Reform Commission's proposal that trial of the fitness
issue be postponable to the end of the trial.

Alternative VIII

Require that in all cases trial of the issue of fitness
shall be directed as soon as the criteria selected above
are fulfilled but that "If the [accused] is found to be
[unfit] there should nevertheless be a trial of the facts
to the fullest extent possible having regard to the
medical condition of the [accused]." Provide that "If a
finding of not guilty cannot be returned the [trier of
fact] should be directed to find 'that the [accused]
should be dealt with as a person under disability.' This
new verdict should not count as a conviction nor should it
be followed by punishment” (Butler Committee
recommendation).
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Considerations

As in Alternative VII, this approach allows the fullest
opportunity for the accused to be acquitted, thereby
making the trial of the fitness issue unnecessary. On the
other hand, however, concerns raised for that alternative

apply here as well.

Issue 8

Who should try the fitness issue?

Discussion

Here the main issues  are: (1) whether, and in what
circumstances, the trial of the fitness issue should be
before a judge alone or before a Jjudge and jury:; and (2)
whether, and in what circumstances, the trial of the
fitness issue should be befcre a different court than the
one trying the issue of gquilt. These questions require
consideration of fairness to the accused on the one hand,
and expediency and cost on the other.

Subsections (4)(b) to (6) of s. 543 set out the procedure
to be followed once a trial of the fitness issue has been
directed. In cases where the trial is held or to be held
before a judge and jury, and the judge directs the issue
to be tried before the accused is given in charge to the
jury for trial, the issue must normally be tried by twelve
jurors. In the Yukon Territory and Northwest Territories,
only six jurors are required. Where the judge directs the
issue to be tried after the accused has been given in
charge to a jury for trial, the jury must be sworn tc¢ try
the issue of fitness in addition to that on which they
have already been sworn. In cases where the trial is held
before a judge sitting without a Jjury or before a
magistrate, the issue must be tried by that Jjudge or
magistrate, as the case may be.

Where, following the trial of the fitness 1issue, the
verdict is that the accused is fit, the arraignment or
trial proceeds as if the issue had not been directed.
Where the verdict is that the accused is unfit, "the
court, judge or magistrate shall order that the accused be
kept in custody until the pleasure of the lieutenant
governor of the province is known, and any plea that has
been pleaded shall be set aside and the jury shall be
discharged.
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Alternative I

?rovide that in all cases the issue shall be tried by a
jury.

Considerations

If a finding of unfitness continues to result in the
possibility of long-term or indefinite detention, perhaps
the seriousness of such a finding requires the right to
trial by jury. If trial by jury is guaranteed to persons
facing imprisonment for five years or more upon conviction
for an offence (by s. 11(f) of the Charter), perhaps it
should be guaranteed in these circumstances as well. This
procedure, however, would make many trials considerably
more cumbersome and expensive.

Alternative II

Provide that in all cases the issue shall be tried by a
jury unless the defence elects to have it tried by the
court without a jury.

Considerations

This approach has the advantages and disadvantages
described for Alternative I above, but has the added

adyantage.of dispensing with the cumbersome necessity for
a jury trial where the accused wishes to waive this right.

Alternative III

Provide that in all cases the issue shall be tried by the
court without a jury.

Considerations

This procedure would be speedier than that suggested in
Alternative I in cases where there is not already a jury
present. Even where a jury has already been empanelled,
this provision would avoid lengthy jury deliberations. In
the case of jury trials, this provision has an advantage
over the status quo; presumably, the jury would be absent
from the fitness hearing and would not be subjected to
¢vidence that might prejudice them on the issue of quilt,

e vy . —
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trial...[shalll] take place before a differently
~ constituted court from that which decided on the [fitness]
E£ issue" (Butler Committee).

It is noteworthy that despite the latitude of the concept .
of "due process”™ under the Fifth Amendment, the United 0w
States' Federal incompetency provisions (18 USCS,s. 4244), b
which provide that the findings shall be made by the trial
judge, have been upheld. This fact suggests that this
alternative would 1likely not have "due process" (i.e., .
Charter s. 7) problems in Canada. This approach, however, ?
ignores all of the advantages that a jury trial would have i
(described under Alternative I above).

gi Considerations
k’«

<t e

This approach would prevent the court trying the issue of
T‘ guilt from being prejudiced by evidence led at the fitness
Q; hearing, particularly if no privilege exists with regard

to statements made in the course of court-ordered mental
p status observation/examination/assessment. This approach
" E{ was recommended by the Federal/Provincial Task Force on
bW Uniform Rules of Evidence, even though it recommended
privilege. except on the issue of fitness. "Otherwise, "
the Task Force feélt, "the same jury which heard a con-
fession at the fitness hearing would be expected to ignore

Py

Alternative IV

FEmTy

Provide that in all cases the issue shall normally be
tried by the court without a Jjury unless the defence . oy
elects to have it tried by a jury. ;[

3 5 the confession at trial." In spite of the advantages
. . o - discussed above, this approach would be more cumbersome,
Considerations %, i i‘ costly and time-consuming than the present procedure.
This approach would be essentially the same as that " f
described for Alternative II. Here, however, non—jury - P Issue 9
trials would be the norm, effecting time and cost savings. i _— 1ssue 3
R % What provision should be made concerning the presence of
. . I the accused at the trial of a fitness issue?
Alternative V : A i : (
Provide that "The issue of [fitness] should be decided by - | Diccussion
the judge except if the medical evidence is not unanimous o Sl 1scusslo
. . . . o {7 T
and the defence wish a jury to determine the issue L ‘ QL Section 577(2)(c) of the Code currently provides that "The

(Butler Committee). - court may...cause the accused to be removed and to be kept

out of court during the trial of an issue as to whether
the accused is, on account of insanity, unfit to stand his

Considerations . trial where it is satisfied that a failure to do so might
. . have an adverse effect on the mental health of the

Arguably, a Jjury trial would serve no purpose where gz " A . . y
. . . . . _ B Commit z accused. ! This provision appears in ?art XVII of _Lhe
medical - evidence 1s unanimous As the Butler mmittee Code, which relates to procedure by indictment, and does

has noted: "In such circumstances it does not greatly
matter whether the issue is decided by the judge or Jjury, .
since in effect the judge decides and the Jjury will ﬁj
normally £ollow his direction.” This approach has the a

not appear to have been incorporated into the procedures
allowing justices conducting preliminary inquiries or
summary conviction courts to hold a trial of the fitness

advantages and disadvantages of Alternative IV above. It | 1ssue,

is 1likely that this alternative would be rarely used, ;o , . s . CL

however, since it presupposes that the court will have all %{ : ggg;isggvéilzntgzgr;ea:rtgliézeiaggetgg ;ﬁﬁ?ﬁl‘gﬁﬁ;rizrés
. . » N . h 4 L 1 . ) ) . - —

g::u:edlcal evidence before it prior to the trial of the tion which is extremely difficult to either substantiate

or refute by empirical evidence. If the purpose of this
provision is to prevent the accused from hearing his or
her mental condition discussed, its logic may be sgen as
somewhat paradoxical; unless the court is required to
judge the mental condition of the accused on the basis of
evidence that has not been subjected to cross-examination

Alternative VI

Apply any of the above alternatives, but provide as well g%
that where the accused is found to be £fit "The full
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in open court, it will be necessary for evidence of the ] o for unfitness are to include "mental disorder,” it is
accused's mental condition to be 1led in his or her i ; :i arguable that expert evidence may be required. In
presence in order to satisfy the court that the accused L Lo practice, there is usually psychiatric evidence where this

is required. Not requiring expert evidence causes minimum
interference with counsel's ability to conduct the case as
he or she sees fit.

should not be hearing such evidence. It is also arguable
that the accused's absence from court during the fitness
hearing may interfere with his or her ability to advise
counsel on the cross—examination of prosecution witnesses.
This being the case, it may be challenged as running h , - )
contrary to the right to make full answer and defence, and consistent with the fact that the evidence or report in

as being a violation of s. 7 of the Charter (see also s. ; writing of "Et, least one duly qualified medical
2(e) of the Bill of Rights). - i . practitioner... is generally necessary at present for

mere remand. Not requiring expert evidence is also
; inconsistent with s. 690 of the Code, which requires inter
£ alia that on the hearing o a dangerous offender
application, "the court shall hear the evidence of at
least two psychiatrists..." and makes elaborate provision
for the nomination of such psychiatrists. Moreover, not

requiring expert evidence may create a danger that persons

g
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On the other hand, not requiring expert evidence is in-
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Alternative

Provide that all accused persons have the absolute right
to be present in court during the trial of a fitness

ey
s
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issue. ! > ] 4 -
i i will be improperly found unfit and detained.
e L e
Considerations .
e ™ Alternative 1
This alternative may be seen as more logical, and would i ii . . ' \ .
ensure against the potential Charter attacks referred to I Require that on any trial of the fitness issue the court
above. However, it would also remove the protection to - . shall hear the evidence of at least two psychiatrists, one
the accused's mental health afforded by s. 577(2)(c). i Lo of whom shall be nominated by the prosecution and one of
’ - iy 'E i whom shall be nominated by the defence.
Issue 10 h g _ _
—_— hh e 33 Considerations
What provision should be nade with respect to the amount o . . ,
of expert evidence (if any) required on the issue of | Such a provision would be consistent with current normal
fitness? i } § practice and would also be consistent with the provisions
U IS of s. 690 of the Code. This approach would guard against
?-i improper findings of unfitness and consequent deprivation
Discussion o g% of liberty.

As has been the case with several of the issues discussed
above in the context of both fitness and remand, the issue
here 1s balancing .fairness to the accused against
expediency. While it is necessary that there be
sufficient information on which to base the finding of
fitness or unfitness, too stringent a requirement may
result in an inability to find an accused unfit in proper
circumstances.

? Such a provision may, however, be unnecessary in light of

current normal practices. Arguably, moreover, such a
provision may elevate the stature of psychiatric evidence
beyond that which is appropriate. The question of fitness
to stand trial is not necessarily either beyond the
competence of a lay trier of fact or exclusively within
the psychiatrist's field of expertise. (The wvalidity and
reliability of psychiatric diagnosis and its relevance to

e the question of fitness is being questioned generally).
ﬁi This approach would also bhe more costly.

There is no provision in the Criminal Code that requires ]
that any expert evidence be produced at any trial of the N
issue of £fitness. Not requiring expert evidence saves ,
time and expense where such evidence is not necessary. %«
Arguably, expert evidence is unnecessary in many cases, i
and the trier of fact can infer unfitness from the
accused's behaviour., If however, the codified criteria %‘ igﬁ
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Alternative II

specified number of

i idence of a I
Require the ev finding of unfitness

psychiatrists in support of any
(Butler Committee).

Considerations

This approach gdoes a step ‘beyond that descrlbgg in
Alternative I; under Alternative I! altpough tpe evi ince
of a specified number of psychlqtrls§s_1s requlred,btfere
is no requirement as to what their opinions must be betore

a finding of unfitness can be made.

the opinion of one psychigt;ist
circumstances may be sufficient
evidence in many cases. If evidence of more .tggn onz
psychiatrist is requiged in support gf any fln'i;? tge
unfitness, however, this approach may 1nter§ere wi f
present right of the jury to accept the evidence of one
expert and reject that of another.

Under this alternative,
plus the surrounding

Alternative IIT

e that the court shall hear the evidence of a panel

Requir _
o?q court—appointed psychiatrists and/or mental health

professionals.

Considerations

. s : £
This alternative would ellm}nate the practice o
"psychiatrist shopping," and mlqht therefefe rgi:gt ;2
uniform and unbiased expert evidence. t mig ﬂ' :
course, be argued that this apgroach might only achiev
the iliusion of impartiality, whlcp may be more dan?ggquz
than obvious partiality. This option allows for qua l'li
persons (appointed by the court) other than psychiatrists

to give evidence.

Alternative IV

II or III, but provide that the
instead of hearing oral

with leave of'the court,
for the purpose of

Same as Alternative I,
court shall receive a repo;t

evidence, and permit either side,
te require the attendance of experts

cross—-examination.
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Considerations

The chief advantage of this approach is expediency. The
chief disadvantage lies in the fact that the reports may
contain prejudicial material, and may not in themselves be
subject to cross—examination unless the courts grant
leave.

Alternative V

Same as Alternative IV, but give both sides the absolute
right to require the attendance of experts for the purpose
of cross—-examination.

Considerations

This approach has the same advantages and disadvantages as
Alternative IV, with one exception: here cross—-examinaticn
becomes an absolute right.

Issue 1l

What provision should be made with regard to burden of
proof when the issue ‘of fitness 1is raised at first
instance?

Discussion

Burden and standard of proof were discussed earlier. As
mentioned, the issues of burden and standard of proof
raise the question of expediency versus fairness to the
accused. Once again, there is the interest in minimizing
delay; a fair trial may require that persons who are in
fact unfit should be found unfit, and that burden and
standard of proof should not impose an undue impediment to
such f£inding. On the other hand, fairness to the accused
may dictate that explicit and stringent requirements be
enacted with regard to burden and standard of proof.
Burden and standard of proof will, in theory, govern the
ease with which a finding of unfitness can be made.

While the Code provides in s. 16(4) that "Everyone shall,
until the contrary is proved, be presumed to be and to
have been sane" (emphasis added), it 1is unclear whether
this section applies only with respect to the defence of
insanity or with respect to the question of fitness to
stand trial as well. The case law 1s unclear and
conflicting on the issue of who bears the burden of proof,
and what the standard is at first instance.
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Alternative I

Provide that the burden of provin i
. g unfitness rests on t
party that raises the issue. he

Considerations

This approach is a simple application of the maxim "he who
a}leges must prove." It is consistent with that taken
w;th respect to the defence of insanity and the presump-
tion of sanity (at least for the purposes of the défence
of insanity) contained in s. 16(4) of the Code. This
approach,.which has the effect of articulating a presump-
tion of fitness, may be seen as fair, having regard to the
fact_that a finding of unfitness may result in indefinite
gonflngment. Arguably, however, this alternative is
lncon51sgent with the right of unfit accused persons not
to be tried (see s. 2(e) of the Bill of Rights, and s. 7
of the Charter); perhaps it is unfair to require an unfit
accused person to prove unfitness.

Alternative II

Provide that once one party raises the issue of unfitness,
the burden of proving fitness rests on the other party.

Considerations

While this approach would protect the i

) d right of accused
persons not to be ;rled\whlle unfit, it comes very close
to creating an illogical presumption of unfitness.
Furthermore, fitness may be difficult to prove,

Alternative III

Providg that regardless of who raises the issue, "Where
there.ls a real issue, on the ground of insanity, as to
the fitness of an accused to stand trial, the prosecution
has the.legal burden of satisfying the court...that the
accused is fit to stand his trial" (Bill s-33,s. 13).

Considerations

This approach is consistent with the fact that under
present %aw the court can apparently raise the issue of
fitness itself. According to Professor Allan Manson:
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"support for the argument that the burden must always rest
with the Crown lies in the recognition that any partici-
pant, including the Court of its own motion, may raise the
izsue of fitness. If concern that the accused may be
unfit emanates solely from the Court itself, surely it is
the Crown which must satisfy the trier of the issue that
the accused is fit if the prosecution which the Crown has
initiated and over which the Crown has conduct is to
proceed. " This approach is c¢onsistent with the general
rule in Woolmington v. D.P.P. and Crane v. D.P.P,,
although it is inconsistent with the M'Naghten "exception"
to the general rule in Woolmington {(i.e., the "exception"
that applies to +the defence of insanity). It may be
argued that such an approach is 1illogical insofar as it
virtually creates a presumption of unfitness.

Alternative IV

Provide that burden of proof rests with no one.

Considerations

This approach derives from and 1is consistent with the
concept in some English and Canadian cases that the
guestion of fitness is "strictly an inquiry on behalf of
the Queen to determine the status of the subject and not a
trial involving adversaries to determine whether an
offence has been committed...."™ ~ It 1is also consistent
with the right of the accused not to be tried while unfit
(see s. 2(e) of the Bill of Rights and s. 7 of the
Charter), and with the present apparent power of the court
to raise the fitness issue of its own motion.

On the other hand, this approach runs contrary to the
general rule that "he who alleges must prove." It runs
contrary to the prevailing law, and has either not been
followed or has been expressly rejected by a number of
Canadian courts. Furthermore, this approach is inconsis-
tent with the law regarding the onus of proving insanity
for the purpose of s. 16 of the Code (where there also
exists an absolute right not to be convicted of a crime
committed while insane). By s. 16(4) of the Code there is
a presumption of sanity, at least for the purposes of
the defence of insanity. Insofar as a finding of
unfitness may result in deprivation of 1liberty for an
indefinite period, it is arguable that there should be a
presumption of fitness just as there is a presumption of

innocence.

RS



AR S Y

-88~

Issue 12

What provision should be made with regard to burden of
proof when a person previously found unfit is returned for

trial?

Discussion

Currently, persons are only returned for trial once the
lieutenant governor of the province determines that they
are fit. It is therefore arguable that there should be a
presumption of fitness. On the other hand, it is arguable
that once a person has been found unfit he or she should
be presumed unfit upon return for trial, unless and until
the court determines otherwise.

The Code makes no provision in this regard, and there is
unclear and conflicting case law.

Alternative I

Provide that the burden of proving unfitness rests on the
party that raises the issue.

Considerations

Under this alternative there would not be a new fitness
hearing unless the 1issue were raised again. This
approach, which has been advocated in at least one recent
Canadian case, is consistent with the fact that the issue
is present fitness. It is also consistent with Criminal
Code provisions requiring the issue to be tried only where
sufficient reason to doubt fitness appears to the trial
judge. Arguably, however, a previous finding of unfitness
should create a presumption of unfitness when the accused
is returned for trial.

Alternative II

Provide that the accused is presumed to be unfit and that
the burden of proving fitness rests on the prosecution.

Considerations

Under this alternative, the fitness issue would be
automatically tried upon the accused's return to trial.
This approach has support in several Canadian and English
cases and is consistent with the fact that there has been
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a previous verdict on this issue and that the only
evidence that the findings of fact on which it was based
are no longer correct (i.e., the opinion of the lieutenant
governor and/or the board of review) has not been adduced
in court or subjected to any kind of scrutiny, cross-
examination, etc. Arguably, however, this approach is
inconsistent with the Code's current provisions which
state that the trial judge need only direct the trial of
fitness issue where sufficient reason to doubt £fitness
appears. In effect, it removes the trial 3judge's
discretion and makes a fitness hearing mandatory every
time a previously unfit accused is returned for trial.

While the presumption of unfitness would give due weight
to the previous finding of unfitness, the effect of this
alternative would be to require fitness to be tried
whenever previously unfit accused persons are returned for
trial. This would be redundant where the return for trial
has resulted from a proper review procedure. In addition,
there would be the problem as to what to do with the
accused if the presumption is not rebutted (see below).

Alternative III

Provide that the accused is presumed to be unfit and the
burden of proving fitness rests on the defence.

Considerations

Such a provision would be a strong safeqguard for the
accused's right not to be tried while unfit, and would
give due weight to the previous finding of unfitness. It
may be argued, on the other hand, that it is not logical
for there to exist a presumption of unfitness, considering
that (under present law and practice at least) the accused
is only returned to court once he or she has been assessed
as fit by the lieutenant governor (with the help of a
board of review and psychiatric experts). If the
presumption is not rebutted, then what? Should the
accused be sent back for treatment by psychiatrists who,
by releasing him or her, have already made clear their
position that the accused is fit and does not need treat-
ment to become fit? Perhaps the answer to this question
lies in the fact that the issue is not a psychiatric one
but a legal one. "

Alternative IV

Provide that "Where there is a real issue, on the ground
of insanity, as to the fitness of an accused to stand
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trial, the prosecution has the legal burden of satisfying
the court... that the accused is fit to stand his trial"
(Bill S-33, s. 13).

Considerations

This approach would avoid the problems of presumptions and
auntomatic fitness hearings discussed above. It would also
be a strong safeguard for the right of the accused not to
be tried while unfit.

Issue 13

What provision should be made with regard to standard of
proof if and when the burden is om the defence to prove

fitness?

Discussion

As mentioned earlier, the standard of proof will govern
the ease with which a finding of fitness or unfitness can
be made. Currently, the Code makes no provision in this
regard.

Alternative I

Require proof on a balance of probabilities.

Considerations

This standard would protect the accused's right not to be
tried while unfit (see s.2(e) of the Bill of Rights and
s.7 of the Charter). Arguably, however, this approach
would be inconsistent with s.7 of the Charter insofar as
it would require the accused to prove fitness by a fairly
high standard in order to avoid detention for treatment.
It might constitute a deprivation of 1liberty otherwise
than "in accordance with the principles of fundamental
justice."

Alternative II

Require the raising of a reasonable doubt as to unfitness.
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Considerations

This is a lower standard than that under Alternative I.
While this approach gives utmost consideration to the
right to be tried, it may give insufficient consideration
to the right not to be tried while unfit (see s. 2(e) of
the Bill ¢f Rights, and s. 7 of the Charter).

Issue 14

What provision should be made with regard to standard of
proof if and when the burden is on the prosecution to
prove fitness?

Discussion

The discussion for Issue 13 applies here. Again, the Code

makes no provision with regard to standard of proof if and
when the burden is on the prosecution to prove fitness.

Alternative I

Require proof beyond a reasonable doubt.

Considerations

This is the ordinary burden that rests on the Crown in
criminal- cases with regard to proof of guilt. This
standard is particularly appropriate where the defence
raises the issue of unfitness. As Manson has argued:
"The...situation, where the accused asserts unfitness and
is -challenged by the Crown, represents a substantial
conflict between the parties, the resolution ¢f which
determines whether the accused will be subjected to the
risk of criminal sanctions. Hence, there appears toc be no
reason why this conflict, cast in an adversarial setting,
should not also be subjected to proof by the Crown beyond
reasonable doubt.”™ This standard is also consistent with
the accused's right not to be tried while unfit (see s.
2(e) of the Bill of Rights and s. 7 of the Charter).

On the other hand, it may be argued that this standard
effectively places the presumption of unfitness on the
same plateau as the presumption of innocence. This
situation might be seen by some as absurd. Furthermore,
this standard might be seen as placing an unreasonable
burden on the Crown, particularly since the accused may
frustrate the Crown's efforts to prove fitness by refusing
to undergo examinatiocn.
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Alternative II ) g Cecnsiderations

Require proof on a balance of probabilities (Bill $-33, i While this approach would constitute a strong safeguard
s. 13). ’ / against the trial of unfit persons in that very little

would be required of possibly unfit accused persons to
establish their unfitness, it would coasiderably weaken
any presumption of present sanity that may exist. This
standard is also inconsistent with the present standard of

This approach has been taken in some Canadian cases. j : proof required for the defence of insanity (i.e., balance
Arguably, it does not place an unreasonable burden on the i i of PrObabl%ltleS), and makes trial of the issue somewhat
Crown. This standard is, however, inconsistent with the ‘ redundant if the test for whether a trial of the issue

burden that normally rests on the Crown in criminal cases . Lo should be directed remains the same as it currently is.
regarding proof of guilt. KN § ; Under this alternative the prosecution would be placed in

a difficult position as far as rebuttal is concerned.
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Issue 16

L e

What provision should be made with regard to standard of |
proof if and when the burden is on the defence to prove e
unfitness? 8

What provision should be made with regard to the standard
of proof if and when the burden is on the prosecution to
prove unfitness?

p—

Discussion

fgﬂj
4 Discussion
Similar considerations to those discussed for the above 5.

two issues apply here as well. Similar considerations to those discussed for Issue 13

apply here as well. Note that the Code makes no provision
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Again, the Code makes no provision with regard to the = ‘é - with rggard to the staqdard of proof ;f and when the
standard of proof if and when the burden is on the defence ~ Lo burden 1s on the prosecution to prove unfitness.
to prove unfitness. b éi

. ! Alternative I

Alternative I

b ovetren
x

Framy

Ve

Require proof beyond a reasonable doubt.
Require proof on a balance of probabilities.

iy g@ Considerations

Considerations &E B
It may be argued that this standard is demanded by the
This approach would be consistent with the present quantum ry {? seriousness of the consequences of a finding of unfitness
of proof required for the defence of insanity (according 83 g under thg'pregent law. As Professor Manson has forcefully
to Canadian case law), and would also be consistent with a 1 argued: "it is essential to note that when the Crown
reasonable presumption of present sanity. . am asserts unfitness in Canada, it constitutes an attempt by
}j | the state to deprive the citizen of 1liberty.... The
LA g citizen, albeit an accused within the criminal process,
Alternative II - has not been found guilty. He has a constitutionally
: L : protected right to be presumed innocent and not -to be
Require the raising of a reasonable doubt as to fitness. % ) giggézggm:fogliuggﬁﬁzﬁggleiﬁizzc;%n ac§S§:i;cetgéﬂLt:2:

. 14
: g must carry a substantial burden before it is entitled to
it § commit him."
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If, however, the law 1is <changed so that indefinite
detention is not as likely to follow a finding of
unfitness, this rigorous standard may not be necessary.

It may be argued, in any event, that this standard may not
sufficiently protect the right of the unfit accused not to

be tried.

Alternative II

Require proof on a balance of probabilities.

Considerations

This approach would be consistent with the present
judicial view regarding the quantum of proof required for
the defence of insanity when raised by the Crown, and
would be consistent with a reasonable presumption of

present sanity.

This standard would, however, be inconsistent with the
usual standard of proof on the Crown in criminal cases,
and might tempt prosecutors to prove unfitness by this
lower standard rather than prove the accused guilty of the
offence charged (assuming that postponement of the issue

is not mandatory).
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THE DEFENCE OF INSANITY
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THE DEFENCE OF INSANITY

INTRODUCTION

How ought the 1law respond to crimes committed by
"insane," or partially "insane" persons? This question
has plagued Canadian criminal law from its beginning,
partly because of our difficulty in reconciling certain
competing values, and partly because of our imperfect
understanding of the human mind.

The issue of the proper scope of the insanity defence -=-
and whether such a defence should even exist —— has been
hotly debated for the past 150 years. The longevity of
the debate is testimony to its intractability. No
obvious solution has emerged. This is not for want of
trying; reports, books, articles and judicial decisions
on insanity and its reform abound. Yet when all is said
and done, we may have to accept the words of the
Minister of Justice who, on introducing the insanity
defence into our first Criminal Code in 1892, stated
that it is "an unsatisfactory solution, still it is the
best that can be devised.”

In substance, we still have the 1892 insanity defence.
The various insanity options that have been tried or
recommended since then will be examined in this part in
an effort to find the best solution for today's world.
But first a preliminary question will be addressed.

Does it really matter all that much what the precise
scope of the insanity test is? 1Is there any difference
in result in using various insanity tests, or do jurors
largely ignore the precise wording of the test and
simply apply their own intuitive standards? No
definitive answer can be given to these questions, but
what evidence there is points to the conclusion that the
test is not very relevant to the result. Data indicate,
for example, that when the District of Columbia switched
from a strict M'Naghten test to a liberal Durham test
there was not a significant increase in the percentage
of insanity acquittals. What increase there was is more
likely attributable to the widening of the scope of
admissible psychiatric evidence that accompanied the new
test, rather than to the scope of the test itself. As
well, the increase in insanity acquittals appears to
have come from what previously would have been not
guilty verdicts. (Morris, Brakel, and Rock).

0 Preceding page blank
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Mock jury studies have been conducted using the same Having a test gives us a sense that we do know what we
trial facts but three different insanity tests --= : 1 are doing. But (according to Wexler) the truth is "that
M'Naghten, Durham, and a "non-test” in which the jury e we cannot now, and may never be able to make consistent,
were simply asked if the accused was insane at the time rational Jjudgments in this terrible area."  Thus, by
of the act (Simon). The non-test produced the most Wexler's reasoning, our insanity tests are "secretly
insanity acquittals, M'Naghten the least, with Durham in ratifying discretion without limiting or guiding it."
between. But the authors of the study conclided that The data listed above tend to support Wexler's thesis.

there were no significant differences in the percentage
of insanity acquittals, although the difference between The attitude of individual jurors to psychiatry in
M'Naghten and Durham was 12 per cent. Their conclusion ; general has been shown to affect outcome. Hostility by
is obviously open to dispute. , . jurors to psychiatry may reduce the chances of

’ ! succeeding on an insanity defence.
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Other studies indicate that only one-third to one-half L -l

of the jurors could accurately recall the Jjudge's Available data indicate that the insanity defence is not

instructions on +the insanity defence. This is the £y . {g successfully raised very frequently. When it 1is
lowest accuracy recall rate of any material heard during {0 4 successful, the language and scope of the test do not
each trial. Such disturbing findings tend to confirm ’ L seem to be very significant to the ultimate outcome. Is
that the precise wording of the insanity defence may not . A not then all the debate on the insanity test little more
be. too relevant in the jury's eventual decision. %3 ‘ gg than a tempest in a teapot? 1In the above two senses,

L ooosd the answer would appear to be yes., But although
A recent New York State study of insanity acquittees . practically insignificant, the insanity test s
suggests that the particular language of the insanity 0 ' theoretically quite significant since it is inteqgrally
test is not the deciding factor. Other variables i N related to the criminal law's theory of responsibility
(e.g., the type of person; the type of crime, the ; and punishment. That theory posits that man generally
idiosyncrasies of attorneys, prosecutors and judges 7 iy has the capacity to reason right from wrong and the

capacity to choose good or evil. Packer has aptly, if
not cynically, described the connection between this
theory and the insanity defence:

in part?cular counties; and the proximity of available
facilities) would appear to be more relevant (Petrila).
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In a recent Missouri study, the authors concluded that
the words of the insanity test were not very important
to psychiatrists' <clinical opinions on whether the . )
accused was legally insane, although the psychiatrists' to deprive the criminal law of its chief
clinical opinions were highly relevant to the insanity ; paradigm of free will. The criminal
decision. Factors which appeared more important o A sanction, as I have pointed out before,
included: prior criminal history, prior mental illness, ; does not rest on an assertion that human
psychiatric diagnosis, the nature of the offence, and ” conduct is a matter of free choice; that
the relationship of the offender to the: victim philosophic controversy is irrelevant.
(Petrila). : B In order to serve purposes far more
1y significant than even the prevention of
\ E socially undesirable behaviocur, the
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"We must put up with the bother of the
insanity defense because to exclude it is
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Quinsey contends that perceived suitability for treat-

ment is a significant factor in the insanity decision.
He suggests that "the psychiatrists® perceptions of

suitability for a mental hospital or some amalgam of the

offender's stated interest in treatment, his
attractiveness, his previous stays in hospital, the
flagrancy of his psychopathological symptoms, and the
bizarreness of his offence.”

In addition to all of the above factors, it is arguable
that the matter of disposition may be far more impor-
tant to the jury than the exact words of the insanity
test. The jury's decision may depend in large part on

their perception of what will happen to the accused.

criminal sanction operates as if human
beings have free choice. This contingent
and instrumental posit of freedom is what
is ‘¢grucially at stake in the insanity
defense. There must be some recognition
of the generally held assumption that
some people are, by Treason of mental
illness, significantly impaired in their
volitional capacity. Again, it is not
too important whether this is in fact the
case. Nor 1is it too important how
discriminating we are about drawing some
kind of line to separate those suffering
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volitional impairment £from the rest of
us. The point is that some kind of line
must be drawn in the face of our intui-
tion, however wrongheaded it may be, that
mental illness contributes to volitional
impairment.”

If the data and assertions described above are accepted,
it is fair to conclude that the precise scope of.the
insanity test is largely insignificant on the praqtlcal
level, yet quite important on the theoretical, philoso-
phical or ethical level.

This portion of the paper will deal chiefly with the
substantive question of what insanity test, if any, our
Criminal Code ought to adopt. It will then go on to
deal with several procedural and evidentiary issues
inherent in the administration of any insanity defence.

ISSUES
Issue 1
Should insanity (i.e, mental disorder in some form) be a

separate defence in criminal law?

Discussion

Many eminent jurors and legal scholars have advocated
abolition of the insanity defence. Their reasons, which
are both practical and theoretical, are not uniform.
They do not necessarily share a common perception of how
mental disorder in the criminal process should operate
in the event that the insanity defence were abolished.
For this reason it is difficult to treat "abolition" as
only one option. It has several variations.

Alternative I

Abolish the notions of blame, criminal responsibility
and insanity (the Wootton proposal).

Considerations

Under this alternative, the only question at trial would
be whether the accused committed the actus reus (i.e,
the prohibited act). Mental state would be relevant
only at the dispositional stage.
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This approach would avoid the possibly unrealistic
division of conduct between mad and bad. would avoid
"hairsplitting about the limits of mental abnormality"
(Wootton), and would avoid the vagueness, the semantic
jousting and the heavy reliance on experts which now
characterize the insanity defence. It would, in fact,
avoid all of the other criticisms that have been raised
against the insanity defence.

Abolition of the insanity defence might, however,; have a
number of disadvantages. It is arguable, for example,
that removal of responsibility and the insanity defence
threatens respect for individuals (Fingarette); persons
become mere objects to be treated, rather than autonom-
ous, responsible agents. Abolition removes the "vitally
important distinction between illness and evil"
(Goldstein), the distinction which in dramatic trials
reminds all the rest of us that we are in general
responsible for our conduct. Conviction of the
irrational, insane person who has no capacity to control
his or her conduct or to know that it is wrong, may be
seen as morally wrong, unfair, and cruel and unusual
(Goldstein). It 1is arguable that to abolish the
insanity defence is "to deprive the criminal law of its
chief paradigm of free will" (Packer). H.L.A. Hart has
pointed out that this option has the further disadvant-
age of subjecting to possible treatment persons who are
neither blameworthy nor mentally ill. He has noted "To
show that you have struck or wounded another uninten-
tionally or without negligence would not save you from
conviction and 1liability to such treatment, penal or
therapeutic, as the court might dJdeem advisable on
evidence of your mental state and character."”

Alternative II

Abolish the 1insanity defence but allow evidence of
mental disorder to negate an essential element of the
crime {(i.e., mens rea or actus reus) (Idaho, Montana,
proposed U.S. Federal Criminal Code).

Considerations

This approach was recommended some 20 years ago by
Professors Goldstein and Katz, who pointed out that
mental illness sufficient to constitute an insanity
defence under = the M'Naghten test would also be
sufficent to vitiate mens rea, and that there may
therefore be no need for a separate defence. The
approach is consistent with the main principles of
criminal law involving mens rea and actus reus, and does
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. . . . , , (3) A person who has specific
away with the very difficult ask of formulating a i ! : : )
separate insanity defence. It would likely reduce, g i delusions, but 1is in other

though not eliminate, the frequency with which criminal L ’ ' respects sane, shall not be

- . : , acquitted on the ground of
trials become battles between psychiatrists. - R insanity unless the delusions

(! caused him to believe in the
existence of a state of things .
that, if it existed, would have
justified or excused his act or

This approach, however, has some theoretical disadvant- i1 i
ages. To begin with, it must be pointed out that the ‘ ;
defence of insanity is wider than the concept of mens -

rea. This being so, abolition of the insanity defence

: 1 "
would result in the conviction of some mentally dis- omissicn.
who have mens rea, but no rational mens o ) . )

gggereéAﬁiiigii Ehis is neither fair nor just to the - i "Disease of the mind" is a legal concept and has now
acc&sed, nor beneficial to society's perception of the 5y o b;e% glgen a';fry wide definition by the Supreme Court
criminal justice system. From a practical standpoint, _ oL tCanada. ppreciating” has a broader meaning than
abolition of the insanity defence and its special . ok knowing"; appreciating the nature and quality of an act
verdict may result in an outright acquittal on the basis i i or omission includes a reﬁ} understanding of its
of no mens rea for some persons who are likely to commit b i PhYSiial consequences. "Wrong" means legally wrong, not
further serious offences. Psychiatric evidence - i morally wrong.

i i int knowledge A ik
gis§§é§§:2egf;;j32u?2nir;§§bi;S;s: ;?ielg e2§éarngr fu?l i bt The current test has been used for 100 years and seems
picture ofJéhe extent of an accused's total impairment S reasonably capable of application by judges, juries and

. N 3 L "
and therefore his capacity to act rationally. In 7 i1 experts.  The key  words  in the test  ("know,
attempting to acquit the truly insane, courts may be \ ‘i appreciate, disease"” and "wrong") have all been
£ g togstretch or twist the concept of mens rea in a b I ?ecently and authoritatively 1nterpr§ted. The criteria

orce that ates confusioA or inconsistency. . Co7 in the test are reasonably susceptible to a layman's
manner at cre T A interpretation, and therefore do not totally remove the
. . . HE AR s . . .
Y iR issue from the jury and place it in the hands of
Issue 2 i N experts.

. . . . By : | Despite these considerations, s. 16 may be seen as
Assuming theﬂs e 2?i?e 2 sepqiétiegefence of insanity, e ;; having a number of drawbacks. It does not, for example,
what should the tes Or insanity ) o 5o include impairment of volition as a basis for insanity

g; j ! and may not include impairment of emotional processes,
. . L §~ except to the extent that either impair the cognitive
Discussion requirements of the test.
; : ; ; ; 1 j
Our current test for insanity is contained in s. 16 of 1r ! The i ) . .
L \ : . . it | e lnterpretation of the word "wrong" as legally wrong,
the Criminal Code, which provides in part as follows: 13 ; moreover, may exclude from the insanity defernce  sooc
]

" . . 7 persons who are severely mentally disordered but who
16. (1) No person shall be convicted of s | . J know what they are doing and know that it is against the
, R

an offence in respect of an act Lo _ 1 . " . Ca S
. g . : : ; aw. The expressions "natural imbecility," "disease of
or omission on his part while ! the mind"

: and "insanity" are archaic expressions which
he was insane.

e

; are no longer in use in the medical world. Furthermore,
. i oL while it is unclear whether the incapacity in the test
(2) For the = purposes . :fne ;g;i o must be total, s. 16 provides for only two options:

ﬁg‘—tilson ii P:rS::ages or% anatural . e full responsibility, and total lack of responsibility.

imbecility or has disease of . R This black and white approach does not recognize grada-

the mind to an extent that c tions of responsibility.
renders him incapable of o

appreciating the nature and
quality of an act or omission
or of knowing that an act or o ﬂ}
omission is wrong. , |

In light of the above arguments, it may be argued that
s. 16 should be overhauled at a minimum (a) to remove
the archaic language, (b) to insert an exemption to
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cover lack of knowledge of moral wrongfulness, (c) to
recognize emotional impairment and (d) to recognize
volitional impairment. One disadvantage to expanding
the insanity defence is that it could result in public
and political criticism if an increase in the number or
type of insanity acquittals were to result. Arguably,
however, such concerns would be more closely linked with
the disposition resulting from an insanity acquittal
than with the actual test used.

Alternative I

Provide that "to establish a defence on the ground of
insanity, it must be clearly proved that at the time of
the committing of the act, the party accused was
labouring under such a defect of reason, from disease of
the mind, as not to know the nature and quality of the
act he was doing; or, if he did know it, that he did not
know he was doing what was wrong." Provide also that an
accused who "labours under partial delusion only, and is
not in other respects insane... must be considered in
the same situation as to responsibility as if the facts
with respect to which the delusion exists were real"

(M'Naghten rules).

Considerations

This 1is perhaps the strictest test and, as such, it
reduces the possibility of "too many" persons being
found insane (which might erode public confidence in law
enforcement). It uses words that are not defined in
reference to the medical knowledge of any particular
day, and provides understandable criteria for the jury.
The first branch of the test is consistent with the
principles of mens rea, while the second branch may be
seen as consistent with sound principles of morality.

Note, however, that the test appears to define insanity
in terms of cognitive capacity only, and not in terms of
impairment of volitional or emotional capacities. This
results in excluding some persons from the defence who,
it may be argued, morally should not be held criminally
responsible. The test may be criticized as representing
an obsolete medical view of the personality as compart-
mentalized into separate functions -- thinking, willing
and feeling —-- rather than as an integrated whole. It
does not recognize degrees of impairment; one either
"knows" and is sane, or doesn't "know" and is therefore
insane. The word "know" is also more restrictive than
the word "appreciate."  Repeal of the M'Naghten test has
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i d medical
peen advocated widely £from _both legal an
guarters. In England, abolition of M'N;ghten hqs been
advocated by the Royal Commission on Capital Punishment
and by the Committee oOn Mentally Abnormal Offenders

(Butler Committee).

Alternative II

s Alternative I (M'Naghten), but provide as well
iigi 2 person is not responsible if that person had.a
mental disease that kept him or her from controlling his
or her conduct even though he or she kney the nature and
quality of his or her act and knew that it was wrong.

Considerations

i tegt recognizes volitional impairment apd is
Eggiably therefoge consistent yiph_the moral basis fgr
imposing criminal liability; civilized penal systems Iz
not punish people for what they caqnot .aVQld. ]
recognizes that aspects of psychodyqamlcs distinct gom
cognition may be inveolved 1n behaviour. The test has
been adopted in a large number of American, AustrallaE
and South African jurisdictions. It was Flso recom
mended for adoption in England by Lord Atkin's Committee
on Insanity and Crime.

This test may, however, be criticized on thg grognd.thaE
it may be impossible to distinguish an "irresistible
impulse from an impulse that has simply not been
resisted.

Alternative III

i that "an accused is not criminally regpon51ble
?gozigeunlawful act was the product of meptgl dlsgase or
defect.” Define "disease" as "a cqndltlon whlcp is
considered capable of either improv;ng or @eteylora-
ting," and define ndefect™ as "a condition yh;qh.ls not
considered capable of improving or deterloratlpg_ and
which may be either congenital, or the result of %njury;
or the residual effect of a physical or mental disease
(Durham v. U.S.).

Considerations

i i i i hat the mind
This test 1is premised on the notion ¢t .

functions as an integrated whole, and that the functlon?
of cognition and control canrniot be properly separated;
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it is therefore futile to attempt to identify types of
malfunctioning symptoms which do not necessarily
accompany even the most serious mental disorders. It is
arguable that this test broadens the scope of non-
responsibility for crime due to mental illness in a
manner that 1is more consistent with the clinical
realities of mental illness than are other insanity
tests. It is a fairly simple test which gives the jury
a wide latitude and may allow £for greater flexibility
and scope in psychiatric evidence.

There are, however, some major disadvantages to this
test. It may, first of all, be considered a "non-rule,"
since it does not direct the Jjury to the factors or
symptoms that are relevant to the law in determining
criminal responsibility. The result may be undue
reliance on expert opinion; the function of the jury may
be usurped by experts. Leaving the 1issue of respon-
sibility to the jury without any guidelines may also be
undesirable, since it will inevitably result in lack of
uniformity and equality in decisions,

Alternative IV

Provide that "A person is not responsible for criminal
conduct if at the time of such conduct as a result of
mental disease or defect he lacks substantial capacity
either to appreciate the criminality [wrongfulness] of
his conduct or to conform his conduct to the require-
ments of law."™ Provide as well that "the terms 'mental
disease or defect' do not include an = abnormality
manifested only by repeated criminal or otherwise anti-
social conduct" (ALI Model Penal Code, s. 4.01).

Considerations

Professor Abraham Goldstein has described some
advantages of the ALI test as follows:

"This test is a modernized and much
improved rendition of M'Naghten and the
'control® tests. It substitutes
'appreciate' for 'know,' thereby indica-
ting a preference for the view that a
sane offender must be emotionally as well
as intellectually aware of the signific-—
ance of his conduct. And it uses the
word . 'conform' instead of ‘control, '
while avoiding any reference to the mis-
leading words 'irresistible impulse.' In
addition, it requires only 'substantial'
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incapacity, thereby eliminating the
occasional reference in the older cases
to 'complete' or 'total' destruction of
the normal capacity of the defendant.™

According to the United States' Fourth Circuit Court of
Apreals in United States v. Chandler;

"With appropriate balance between cogni-
tion and volition, it demands an un-
restricted inquiry into the whole
personality of the defendant.... Its
verbiage is understandable by psychia-
trists; it imposes no limitation upon
their testimony, and yet, to a substan-
tial extent, it avoids a diagnostic
approach and leaves the jury free to make
its findings in terms of a standard which
society prescribes and juries may apply."

This test may be seen as a compromise between the
strictness of M'Naghten (Alternative I) and the un-
structured nature of Durham (Alternative III). As of
1980, twenty-eight states and 10 out of 11 federal
circuit courts had adopted in substance the ALI test as

~ the best and most functional insanity test.

On.the other hand, several criticisms may be levelled at
this approach. It may, for example, be arqued that the
words "substantial" and "appreciate" are too vague.

The test of "conformity," moreover, may suffer from the
same problem as the "irresistible impulse” test: how is
the jury to distinguish between incapacity to conform
and wilful or reckless failure to conform? It may be
argued that the words "as a result of" are subject to
the same causality difficulties inherent in the "product
of" formulation in Alternative III (i.e., Durham).

Alternative V

Provide that an accused "is not responsible if at the
time of his unlawful conduct his mental or emotional
processes or behaviour controls were impaired to such an
extent that he cannot justly be held responsible for his
act" (U.S. v. Brawner, per Bazelon J.).

Considerations

This test emphasizes that it is the jury's function to
make the ultimate decision on insanity, and discourages
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encroachment on this issue by experts. It may, however,

be criticized as being a "non-test,” since it does not

direct the jury to the factors or symptoms that are
relevant to the law in determining criminal respon-
sibility. Leaving the issue of responsibility to the
jury without such guidelines may result in arbitrary or
unequal decisions in which each jury formulates its own
legal rule and standard of justice.

Alternative VI L

Provide for the availability of a mental disorder
defence in circumstances where there is either: (1)
mental disorder negating mens rea (i.e., intention,
foresight, knowledge, etc.); or (2) severe mental
disorder or severe subnormality, notwithstanding
technical proof of mens rea (Butler Committee).

Considerations

This test does away with the archaic word "insanity" (as
does the Committee's recommended verdict, "not guilty on
evidence of mental disorder”). It amalgamates the
currently separate ‘defences of "insanity" and "mental
disorder short of insanity negating mens rea":; both
become subject to the special verdict and give the
courts a new and wide-ranging power of disposal which
they would not have under an ordinary acquittal. The
test avoids the narrowness of M'Naghten and its arguably
obsolete belief in the pre-eminent role of reason in
controlling human behaviour, recognizing that persons
can know what they are doing yet be so severely
disturbed in intellectual, emotional or control
functions as not to be Jjustly responsible for their
conduct. Furthermore, the test avoids the "product" or
causation problem of the Durham test (Alternative III,
supra) by presuming causation in cases of severe mental
illness. Unlike Durham, it defines "severe mental
illness"” and gives 1t a detailed, symptom—oriented
definition. Finally, this test avoids the difficulty of
the ALI test (Alternative IV, supra) of distinguishing
between non-conformity and incapacity to conform.

The drawbacks to this approach may, however, be
numerous. First, by doing away with causation, the test
leaves open the possibility (slight as it may be) that a
person will be exempt from liability for an offence that
in no way was caused by or attributable to his or her
severe mental disorder. Second, the first branch of the
test calls for psychiatrists to testify as to whether a
mental disorder negated mens rea at the time of the
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offence. This involves reconstructive speculation, at
which psychiatrists may be no more expert than a jury.
Third, the second branch of the test, according to the
Butler Committee, "necessarily turns over the test of
criminal responsibility to medical opinion." Fourth,
combining the "insanity" defence with the defence of
"mental disorder short of insanity negating mens rea"
may be undesirable. Under current law, the latter
defence will normally reduce a charge from one level to
a lower 1level (e.g., first degree murder to second
degree murder or manslaughter); but at least there is a
conviction on the lesser charge, since the court is of
the opinion that the accused had the mens rea for the
lesser offence. Under the Butler test, however, the
accused is acquitted (and cannot be tried on the lesser
charge) without any inquiry into whether he had the
requisite mens rea for a lesser offence.

Alternative VII

Provide that "Every one 1is exempt from criminal
liability for his conduct if it is proved that as a
result of disease or defect of the mind he was incapable
of appreciating the nature, consequences or unlawfulness
of such conduct" (Law Reform Commission of
Canada, Alternative Test #1).

Considerations

According to the Law Reform Commission, this alternative
is designed to retain the substance of the current s. 16
insanity defence, subject to a tidying up of the
legislative drafting.

Alternative VIII

Provide that "Every one is exempt from criminal liabil-
ity for his conduct if it is proved that as a result of
disease or defect of the mind he lacked substantial
capacity either to appreciate the nature, consequences
or moral wrongfulness of such conduct or to conform to
the requirements of the law" (Law Reform Commission of
Canada, Alternative Test #2).

Considerations

This test uses clearer, more precise (and of course
wider) language than the present insanity test. It
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relies on the same key words that have already been i
authoritatively interpreted ("disease of the mind" and i
"appreciate™) in our existing insanity test. It widens
the test (i.e., by including volitional impairment and
lack of appreciation of moral wrongfulness) in a way |
that 1s not 'radically new in approach(see Durhanm, f ‘
Bazelon J. in Brawner, and the Butler Committee i

apply). The arguments for ex i
2 panding "wrong" to inci
tgor;lly wrong" were set out and expressfi adoggg;uge
e 'cRugr Report.ln 1956 and by Dickson J. in his disz
g;n%;gidiyi?mentt;n Schwartz. The Law Reform Commission
ave e followin i
Gse of mmoratry roncn g reasons in fawvour of the

=

R

)

approach, supra) and is therefore likely to cause less i "Pi - .. )
cggfusion and uncertainty in its implemegtation than one i ! ? sawrsﬁ;rcigwmizslizatFadlﬁlon' 1t seems,
of the more radically different tests. & and contrary inteigigtagggzgly’ wrong'
) " ) ) C . recent vintage. Second, the tennaFe of

By ‘using the words "substantial capacity... to conform . . { in the analogous rule ab m ‘wrong
to the requirements of the law," this test recognizes b |l that children between SZ out children --
that behaviour has not only a cognitive but also a 2 cannot be convicted ven and fourteen
volitional <component, and may therefore be more i " appreciate that theirp g unless they
consistent with modern insights into human behaviour R ,&* has generally been tfi? uct was wrong--
than the M'Naghten test and the current provisions of S moral wrongfulness Tiiig S%if:fff mto
P * r ay

s. 16, This recognition of impairment of self-control :
is also consistent with the current defences of s
provocation and mental disorder short of insanity justifiable on hj : :
negating mens rea. Most importantly, this extension of it would be equgff}‘ﬁﬁgééﬁfgbig ?gralltyé

acqui

[ be undesirable to acquit someone aware
) 0 ) i i l‘ '
the insanity defence is consistent with a fundamental }ﬁ ;TF mroLone aware that his act was morally

that his act was illegal but reckoning it

moral principle that those who cannot control their wrong but ;
actions through no fault of their own should not be held mind? thgt i%?ig;rialéhgi to disease of
responsible or be punished. This provision would not i : gal.

open the insanity defence to all psychopaths. Those who Jf
gimply lack feelings of guilt, remorse or concern for
others would still be liable to conviction. Those who .
have a disease of the mind resulting in substantial v
incapacity to control their conduct would be able to ’

Fipally, and most important

point to remember is tggt in éucgh:itﬁzz
t%ons the.accused suffers from disease of
mind. This being 80, to inquire how far
he knew the law makes little sense. What

rely on the insanity defence. (At least some of this - U matters are his : k

group are also insane under the current law because they T - perception of thgo;zzai aﬁgtf}s overall

do not "appreciate" their conduct; others are successful 3 ff action. '"The question i;;:lt;:ijf his
! ury is

in having the charge reduced by pleading no mens rea due

in; whether mental illness so obstructed the

to mental disorder short of insanity). In addition, - thought processes
this formulation avoids a major criticism of the ¢ i make him incapableOfofthken accused as to
"irresistible impulse" test: i.e., that it implies that = R acts were morally wrong." owing that his

the conduct must be sudden, unplanned and spontaneous.

P R Deletion of the "specifig delusions" portion of our

Note also that the word "substantial" broadens the ! T current insanity test (i

. . . . - . i . l.e. . .

insanity test in a way that takes 1into account the : L view, shared byythe McéEESLéo;;i;gigi)Ln%cigééiaWIgéfthe
w Reform

7]

C ! .
ommission of Canada, that there are no instances in

which a s. 16(3) case would not be covered by the

reality that capacity or incapacity is seldom absolute. ;
; current insanity test in s. 16(2).

It also acknowledges that incapacity that is substantial
should be adequate to relieve the accused from criminal
liability, and recognizes that the question of substan-

SR
ames

tiality is a normative one to be left to the jury. . 1, The above tes .

i i grounds of critticir.nsalg.’ ggwgzgié w?i?:h sutliljec..t- to several
Use of the expression "moral wrongfulness™ may give a : " conform" clause may raise a disti ’t' N lncapac1t¥ to
broader scope to the insanity dgfence than it has at %! cannot possibly discern. How, it ;s lgn thag th? jury
preiegt.l anless f??is provisiié 1;ﬂere exp;g@edt t: % ho Jggg fx} distinguish between gncapac{tyetifzgiiéagf ;?g
include legal wrongfulness as well, however, is tes - f wilfu ailure to conform when all the jury has befoée

may exclude some people to whom the current test would it is proof that there was in fact no conf 1ty?
nformity? 1In
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Alternative IX

addition, it may be argued that recognition of impaired N
velition would weaken society's expectation that those
who can reason right from wrong are expected to struggle i
with their own powers of self-control and to resist !
temptations to break the law. There may also be fears % ‘

Ko

Supplement the insanity test with a diminished respons-
ibility test as follows:

T A T T T

that such recognition would allow psychopaths to escape o (1) EYeEYi?i lioiaiﬁzfliz iéiuizidiginjzflgin?;
conviction too easily, or that it would lead to more ] o ia ldltﬁ . or [Der conduct 1 Lt ens
domination of the insanity issue by the experts, rather ‘ i prove at as a resu

than by the jury. It may also be argued that the f ; ’ of the mind he or she lacked a substantial

" ; - " ; or significant capacity either to appreciate
incapacity to conform test 1s unnecessary on the the nature, consequences or moral or legal

ground that the present insanity defence already ” i T a to conform
includes true cases of irresistible impulse caused by i ’ % :roggguigeiiréﬁégzgﬂgfczgg izwor c
disease of the mind. o q .

§ T
paE

: : a - I (2) Everyone partially excused under subsection
It may be argued that the "moral wrongfulness®” clause is § - (1) of this section shall be convicted of

f . ; 5
an unwise extension of the insanity test, since it is ﬂ? P . L :
. . . . . : : diminished degree [or 1in
vague and subjective, allowing for each individual to Lk : :g: ;ﬁf:gged;g;eil ;gdnshall begsubjéct to

follow his or her own morality no matter how bizarre or ) i Pl . :
unnatural. Even if morality is given an objective %; Lo the _same range of punishments as is

i ng—— i gl : : applicable in respect of persons who are
meaning something that the accused knows would be & . convicted of an attempt to commit tha
condemned in the eyes of others =-- there is still the - % ; of fence

problem that in Canadian society we do not have a single

morality, but a plural morality in regard to many

issues. It is also arguable that this c¢lause favours - i

the amoral over the moral. (These arguments are, how- « ; }

SVSELs lgss pgrsuasive if o?e rgmembers that.the i§sue : This test is drafted in a manner so as to be consistent

only arises if the person's mistaken morality arises - ) - ) b I Ref Commission of
from disease of the mind). _‘ with the prlterlg in the aw eform

. [- Canada's Alternative Test #2 (Alternative VIII, supra).

‘ ! Since the criteria in the insanity test are wide (i.e.,

mental disorder has a wide definition, cognitive and

fg volitional impairment are recognized, mo;al or legal

: wrongfulness 1is included), the same criteria should

prove ample for a diminished responsibility test. It

gy

o

Considerations

g

anssiads |

Reducing the requirements of the test from full capacity
to substantial capacity may be seen as undesirable,
since it could allow persons who had at least some
capacity to conform to the law to totally escape convic-

pames

tion and punishment. “;a‘ . should be noted that this test, as presently drafted,
v i ¢ ; excludes cultural, social or political disadvantage or
ttomay also be argued that the above test is too narrow | j impairment unless such factors constitute mental disease

st

i . T sord " iate™ i : A ;
;2yon§e;§T§§§2;t tiit‘o:n Z§§§§§§a Ee miiaggt §EClzg: _ or defect. The proposal results in a reduction in the
emotional significance of his conduct (Kjeldsen). 1 level or degree of offence. ,Thlilf?fmtog SEmgnlsheg
Arguably, emotional impairment is relevant to the g i responsibility does not exist 1n the Unite ates an
"capacitv to ceaform®™ branch of the test It could be i only exists in Englapd with regar@ to murder (reduced to
; ! : manslaughter) and in Canada with regard to murder

argued that total or substantial lack of capacity to i : v

i i ignifi reduced to infanticide ursuant to s. 216 of the
gpprec1ate the emot}onal.51gp1flcance of conduct can be ; ériminal'Code or o manslézghter by reason Of provoca-
itself a substantial impairment of the ability ¢to b FTon pursuané to s 515) If insanity includes

' Y i L] .
cgntrol Yyl behav;our in the same way that persons I "substantial™ impairment, then this word would be
with _ordlnary emotional processes can control their X, i deleted from this proposal, leaving only "significant"
behaviour. There%ore, .emotlonal 1mg?1rment may ?e Eg n impairment. (It may be noted that the English and
Ezéivant under the "capacity to conform” branch of thls, ; - German concepts of diminished responsibility use the
| i !f word "substantial").
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This approach has two major advantages. First, it
recognizes that the line between sanity and insanity is
not black and white, i.e, that there are degrees of
sanity and insanity. Second, 1t recognizes partial
responsibility not only by reducing the sentence but by
reducing the offence. This point is significant, since
the name attributed to an offence inherently indicates
the seriousness of such c¢ffence and/or the degree of

culpability of the person convicted.

There are, however, several possible disadvantages to
this approach. To begin with, it would require a
rewriting of the Code to provide <£for gradations of
offences. The doctrine of diminished responsibility may
also be criticized as weakening the deterrent effect of
the criminal law, insofar as it arguably does nothing to
encourage those with some, albeit 1limited, mental
capacity to struggle to fully comply with the law.
It may further be criticized on the basis that 1longer
(not shorter) sentences are required £for mentally

disordered offenders.

Issuve 3

Once insanity has been raised by the accused, should the
accused be required to prove insanity, or should the
prosecution be required to prove sanity? By what

standard? -

Discussion

Everyone 1is presumed, under the Criminal Code and at
common law, to be sane until the contrary 1is proved.
Normally, the accused raises insanity as a defence. If
the accused does, he or she must prove it on a balance
of probabilities. This is now an exceptional rule; in
the case of other defences, excuses or Jjustifications,
once some evidence of thelr existence 1is before the
court, the prosecutor must prove beyond a reasonable
doubt that the alleged act occurred in the absence of
such a defence or justification. Many commentators have
questioned why this general rule does not apply to the
insanity defence. Arguably, any change in the burden of
proof would produce violent public reaction.

Although the defence of insanity is normally raised by
the defence, the issue of insanity, at least in Canada,
may be raised by the prosecutor. If it is, the burden
is on the prosecutor to prove insanity on a balance of
probabilities. If neither the accused nor the Crown is
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alleging insanity, but there is evidence i i

. ' of insanit
thg Judge must still direct the jury that if tgé
ev1geggi establishes insanity on a balance of
Probabilities, the proper verdict i i
reason of insanity. '8 mot guilty by

Alternative I

Provide that the accused must i i

8 ) Prove insanit on a
ba}ance of probability basis (McRuer Commissiony(l956);
Uniform Law Conference of Canada Task Force (1981); Law

Reform Commission of Canada (1982); proposed new Canada

Evidence Act (Bill 5-33), s. 11(2)).

Considerations

Several arguments may be made in favour o i
bu?den qf Proving insanity on the accused Qiegli:lgi :S:
raises it. To begin with, it may be argued that since
insanity may be easily claimed, the accused should be
requ1r§d_ to demonstrate that it is genuine. This
proposition may, however, be attacked by three separate
llpeg of rea§oning. First, one might ask, if close
clln}cal examination cannot weed out the malingerers or
fabr1ca§ors, can we really expect that the burden of
proof‘w1ll accomplish this purpose? Second, no claim of
}nsgnlty, éven one supported by psychiatric diagnosis
1s 1invulnerable. In many cases, psychiatrists testif§
that an accused was insane at the time of the offence
buy the judge or jury rejects that opinion because lay
evidence of external realities (i.é., what the accused
said and dlq, how he or she looked, how he or she acted)
bgfore, QUrlng and after the offence, are inconsistent
W}th a f}nding of insanity. Third, proof of mens rea
gl.e., 1nten§; knowledge, recklessness, etc.) also
involves drawing inferences about internal, subjective
states that might be feigned. But that difficulty has
never caused us to shift the burden to the accused to
prove mens rea. Likewise, it may be argued, there is no
justlflgatloq to place the burden on the accused to
prove insanity simply because it involves drawin
inferences about an internal, suktjective state. - ?

A main policy reason that is often pu

gllocating the burden of proving insanigi 2x>ﬁ3i§a§§Lu§§§
is Fhe fear that a reasonable doubt about an accused's
sanity, and therefore his or her criminal responsi-
bility, can be too easily created, especially in light
of tpe lmprecise and often conflicting nature of
psychiatric evidence. Some might say, however, that
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this argument underestimates the boundaries of the
"reasonable doubt" standard and the difficulties that an
accused can have in raising evidence of a reasonable
doubt. We have sampled the reported cases during the
past year from those jurisdictions where the burden is
on the prosecutor to prove sanity beyond a reasonable
doubt. Almost all of these cases involved at least some
expert opinion evidence supporting the accused's plea of
insanity. But this evidence was not enough to raise a
reasonable doubt. In 28 of the 30 cases, the plea of
insanity failed. If anything, these figures suggest
that the standard of reasonable doubt is too hard to

meet; not too easy.

There is very little empirical evidence indicating the
frequency with which the insanity ©plea is raised and
the number of times it succeeds when raised. The data
that do exist indicate that the number of insanity
acguittals is only a fraction of 1% of the total number
of indictable or felony convictions (Pasework and
McIntyre). There is nothing in the data to indicate
that placing a "beyond a reasonable doubt" burden on the
prosecution causes a significant rise in the number of
successful insanity pleas.

Another argument that may be made is that proving sanity
is impossible. This argument is in many respects
similar to the previous argument and needs little
additional refutation. The major point behind this
argument is that in our society we have not agreed upon
what it means t¢ be sane. In addition, sanity implies
that there is nothing wrong with an individual. There-
fore, it 1is impossible to require the prosecutor to
prove beyond a reasonable doubt such an indefinite,
boundless, concept.

This argument may be misleading. It may be an unfair
representation to suggest that the prosecutor must prove
sanity in the above-mentioned sense beyond a reasonable
doubt. The medical, social or metaphysical notion of
sanity is not what must be proved. The current legal
definition of sanity 1is confined specifically to the
capacity to appreciate the nature and quality of an act
or omission or to know that it is wrong.

The major ‘argument against placing the burden of proving
insanity on a balance of probabilities on the accused is
that it may contradict the fundamental rule requiring
the prosecution to prove all the elements of the
offence. Where, for example, the accused raises a
reasonable doubt as to whether he or she suffered from a
disease of the mind that rendered him or her incapable
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of_ agpreciating the nature and quality of an act or
omission that constituted the actus reus of the offence,
there may be reasonable doubt "as to whether the accused
had the requisite mens rea for the offence. In this
case,.however, it has been argued that reasonable doubt
of guilt will not be sufficient to acquit the ac¢cused.
ngeral scholars have called the current burden theore-
tically unsound and an historic anomaly. It is likely,
moreover, that if s. 16(4) continues to be interpreted
as placing the persuasive burden of proof of insanity on
tpe defence, it will be challenged as contrary to the
right .“to be presumed innocent until proven guilty
according to law in a fair and public hearing by an
1ndep§ndent and impartial tribunal...," a right which is
enshrined in s. 11(d) of the Charter. 1In such case, the
prosecution may have to show that the onus on the
accused is a "reasonable limit® which can be
"de@onstrably justified in a free and democratic
society" (Charter, s." l). 1Is it "reasonable" to require
the accused to prove insanity on a balance of
probabilities when there 'is already a reasonable doubt
about the existence of mens rea due to insanity?

Alternative II

Provide that the accused need only raise a reasonable
doubt as to sanity, whereupon the legal burden shifts to
the prosecution to prove beyond a reasonable doubt that
the .accused was not insane (Davis v. United States,
English Criminal Law Revision Committee (1972, 1980)).

Considerations

Such a change could be accomplished by amending s. 16(4)
of the Criminal Code to read: "Every one shall, until a
reasonable doubt is raised, be presumed to have been
sane." This option is consistent with the prosecution's
legal burden of proving mens rea. Its possible short-
comings. may, however, b inferred from the comments
under Alternative I.

Alternative III

Provide that the prosecutor must prove mens rea beyond a
;easopable doubt but that the accused must prove
lnsanlty on a balance of probabilities in cases where
the mens rea has been proved (Butler Committee).

R
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The issue addressed in this section is whether the
prosecution should be entitled to introduce evidence for
the purpose of establishing the insanity "defence" when

Considerations iy

TSy
Pt
Ko cood

This approach is consistent with the prosecution's legal

burden of proving mens rea, yet has the advantages - ; the accused has not put his or her mental state in issue
Qesgribed for Alternative I. It may, however, confuse é? ; 3? and i:es notbwaqf iF put %z'ifsue. Ehis qqesi}on hgd
juries. : Col not een subjec ¢ appellate cour examination in
: Canada until the Ontario Court of Appeal raised it in

£y the case of R. v. Simpson. Since then it has been

Issue 4 ’ gg considered in R. v. Saxell and in R. v. Dickie by the

o same court.
Should the prosecution be allowed to lead evidence of °F
the accused's insanity when the accused has not put his :
or her mental state in issue and does not want it put in

TR
e v

Alternative I

&

issue? :
L b Provide that the prosecution may lead evidence of the
%: ;@ accused's insanity when the accused has not put his or
Discussion ua her mental state in issue and does not want ‘it put in

T issue, but only in accordance with the following rules:
Insanity, when wused as an excusing condition for il
criminal 1liability, is normally referred to as a ‘
"defence." Originally, it was only raised by the
accused, and usually only in the most serious of cases judge, who might first see fit to
since the consequence of a finding of not guilty by hold a voir dire (R. v. Simpson, R.
reason of insanity was indefinite confinement at the | 3 ve. Saxell).
pleasure of the lieutenant governor (and that usually
meant for the rest of one's natural 1life). Today
confinement is not mandatory, though it is still
resorted to in most cases, and it is still indefinite,
though the average stay is actually in terms of years
- rather than for life.
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(1) Such evidence may be adduced only
with the 1leave of the presiding
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(2)  There must be evidence "which would
warrant a Jjury Dbeing satisfied
beyond a reasonable doubt that the
accused committed the act charged
with the requisite criminal intent,
apart from a  condition of
insanity" (R. v. Simpson).
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If the accused raises the issue of insanity, the Crown,
of course, has the right to introduce psychiatric
evidence to rebut that claim. But the Crown also has
the right to introduce evidence to try to prove insanity
if the accused puts his or her mental state in issue, g tendered by the prosecution unless
for example, by arguing automatism or no mens rea, but S . he is satisfied that the evidence of
denying insanity. This is the law in England as well as é i insanity proposed to be tendered is
Canada. But in England, until the accused puts his or N sufficiently substantial that the
her state of mind in issue, the prosecution is precluded g interest of justice requires that it
from introducing evidence to establish a "defence" of e be adduced” (R. v. Simpson).

insanity. '
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(3) The trial judge has a discretion "to
exclude evidence of insanity when

2
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(4) The proper test for the 3judge in
In Canada, if evidence of insanity emerges during the , exercising his or her discretion to
trial, though neither the accused. nor the Crown is 3 allow the prosecutor to introduce
alleging insanity, the judge must leave the issue of ‘ evidence of insanity "is not
insanity with the jury. The trial judge also has the whether, if advanced by the accused,
power to reject a plea of guilty if the Crown contends X the evidence would be sufficient to
that the accused was insane at the time of the offence. 1 require the defence of insanity to

13 be submitted to the Jjury by the
trial Judge, but whether it is
B sufficiently substantial and creates
such grave gquestion whether the
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jeopardize other defences such as alibi, self-defence or

accused had the capacity to commit duress with evidence of insanity (this danger will be

R
[ 4

the offence that the interest of %? minimized but not totally eliminated b imp
: . X . n 1L ; y the Simpson
justice requires it to be adduced | rule); (5) The accused may be opposed to psychiatric

(R. v. Simpson). . % treatment and fear its involuntary application to him or
] o o discretion ?é . g% her under an LGW (although the rgquirements for consent
(5) [I]n exercising Rnis é o . and exceptions thereto would still apply): (6) the
whether to permit the royg ° accused may not want the motives for his or her conduct
adduce evidence of the 1insanity O denigrated by the assertion that they are the product of
the accused, the Judge ought to have an insane person (this was the rationale behind Louis

regard to the nature and seriousness Q Reil's resistance to having the insanity defence raised
of the offence alleged to have been .. i at his trial). Y

committed and the extent to which iy
the accused may be a danger to the
public" (Saxell).
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The English rule precluding the prosecutor from raising
the insanity defence if the accused has not placed his
or her mental state in issue has been justified, in
part, on the basis that it is an essential concomitant
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Considerations - . of the adversary system.
,r T 1 15

Although many rationales may be advazced Rﬁfﬁjéfiszgg % i ; The Law Reform Commission of Canada has noted that the
aga%ﬁzzngii iiii-%ii?t§§§§§y§ﬁf §§§22£i§;faggvthe end it - i;sentigl cggracteristig og thetadvirsagy system is that
of i . i 1€ € .- 'Y e proceedings shou e structure as a dispute
gomii dog:et%a;%oo§;;§p§§§w§gg ?ﬁ%;3?gzzﬁ}§§ugggg:39iigl TR )% begwiin two s1ges ﬂ?o,t;n griTiﬁfl cases,f ife the Crown

n the ’ ¢ : ; Qe L A an e accused. n e English case of R. v. Price,
ges;s that Ehetaiﬁizigsigogiznb?fpiggtt;:gngowgisigz i;z . .%agion J. e%afessed this division of responsibilities as
or her own bes . % ) ollows: rosecutors prosecute. They do not as
benefits of the }nsanlty defence. On the(;;hgrthaqd: %} f 3% juries to return a veréict of acquittéﬁ." He aisg
respect for justice and the institutions adminis ering : stated: "If insanity is a defence, it seems to me that

justice suggests that the morally blameless must not be

d d ished : [it] is for the defendant and his advisers to decide
convicted and punished.

whether to put it forward."

Additional arguments in favour of the rule might centre . § In order to explain the apparent anomaly of the

on public protection (assuming that an insanity ve?d;ct e prosecutor raising the insanity "defence"” in what is
ti s to result in the possibility of indefinite §$ : supposed to b d : ; ; :
gog.;zgin in the case of indictable offences) Although dat ] ppose © be an adversary proceeding, it 1s sometimes
ete °

’ X A .
: | suggested that insanity is not really a "defence." 1In
these concerns about public danger are understandable, . |

i
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) : - - R. v. Simpson, Martin J.A., in response to this apparent
i arqued that they are inappropriate at this 1, ano i i i 1
;Eaggﬂgfbihe groceedings. %he iminal trial is proper- k% anomaly, suggested that insanity 1is not really a

ly concerned with a determination of responsi?i%ity'for
the commission of a specific offence at a specific time. 7

defence, but rather a matter of capacity to commit the
. offence. The suggestion 1is that incapacities are not
3 really defences and may therefore be treated as issues
to be raised by the prosecutor or judge as well as the
accused.

e, ™

Another argument that may be made is thap ra}sing the
insanity defence for the accused may be in his or her
best interests. There are, however, a number.of very
gocd reasons why the accused may not want the insanity
defence raised: (1) the accused may preﬁer the
certainty of a fixed sentence to the uncertainty of
indefinite confinement under an LGW; (2) the accused

1

£33
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Alternative II

Provide that the trial  Jjudge must accord absolute

LJue—

; ; ; i £ i { deference to the accused's decision not to raise the
may prefer confinement 1n prison to conflnemé;; dltha Lo insanity defence if the accused has "voluntazily and
psychiatric facility; (3) the accuse% may £in L e o oy PO P IRATRI-S woka t sif Sumys it A
stigma of criminality and the .label convict "ess E; | v Unitod States).
damaging than the stigma of insanity and the label "ex-= 2 —_—
mental patient"; (4) the accused may not want to B .
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Considerations

This alternative 1is based: (1) on a recognition of a
trend in American 3judicial decisions to give dgreater
respect to individual rights, including the right of the
accused to the choice of his or her own defence; (2) on
a recognition that, if the accused "must bear the
ultimate consequences of any decision” (Frendak) whether
or not to raise the insanity defence, he or she should
have the right to make that decision; (3) on the view
that the valid reasons for a voluntary and intelligent
decision not to raise the insanity defence outweigh some
abstract principle of Jjustice; and (4) on the view
that imposing the insanity defence will do more harm and
less justice than not imposing it.

Issue 5

Assuming the prosecution is allowed to lead evidence of
the accused's insanity, what standard of proof should
the prosecution be required to satisfy?

Discussion

According to current Canadian case law, insanity must be
proved on a balance of probabilities basis regardless of
which party raises the issue. Should this state of
affairs remain the same? .

Alternative I

Require proof on a balance of probabilities (Bill S-33,
s. 11(2)).

Considerations

This standard would be consistent with the present law
in Canada. Arguably, however, if a possible result of
an insanity verdict 1is detention of the accused, the
prosecution should be required to prove insanity beyond
a reasonable doubt.

Alternative II

Require proof beyond a reasonable doubt.
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Considerations

This standard would be consistent with the normal burden
on the Crown in criminal cases, and might be seen as
particularly appropriate if a possible result of an
insanity verdict is detention of the accused. It might,
however, be inconsistent