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CONFIDENTIALITY OF JUVENILE COURT 
RECORDS 

TUESDAY, JULY 19, 1983 

U.S. SENATE, 
SUBCOMMITTEE ON JUVENH£ JUSTICE, 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Arlan Specter (chair
man of the subcommittee) presiding. 

Present: Senator Metzenbaum. 
Staff Present: Mary Louise Westmoreland, chief counsel. 

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR 
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOM
MITTEE ON JUVENILE JUSTICE 
Senator SPECTER. We shall proceed with this hearing of the Juve

nile Justice Subcommittee of the Judiciary Committee. Today, the 
committee will consider policies regarding confidentiality of juve-
nile records. 

Traditionally, information concerning juvenile offenders, unlike 
information relating to adult offenders, has been held on a confi
dential basis by law enforcement authority. This confidentiality is 
founded on two principles of juvenile law-first, juveniies are gen
erally considered not to be criminally responsible for their acts, 
and second, an inference which follows from the first is that chil
dren who have committed acts, which would be criminal were they 
adults, should receive treatment and rehabilitation. In fact, the ad
judication is customarily one of delinquency as opposed to a judg
ment of guilt for a specific crime. 

As a result, juvenile records are closely guarded to avoid brand
ing a child as a criminal because such branding may interfere with 
the child's rehabilitation and reassimilation into the mainstream of 
society. 

In most jurisdictions, these considerations have resulted in laws 
prohibiting public and media access to juvenile records. In this 
regard, the relationship of the policy of confidentiality to the reha
bilitation process is apparent. However, this principle of confiden
tiality has also led to provisions which prohibit even the criminal 
court system access to juvenile records. As a result, in many juris
dictions, judges and prosecuting attorneys are forced to make 
charging, bail, and sentencing decisions without any information 
on the defendant's prior criminal history. 
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A number of research efforts aimed at identifying chronic or 
repeat offenders point out the practical implications for the crimi
nal justice system of such limitations. In ~980, a st?dy by Prof. 
Marvin Wolfgang disclosed that the most relIable predIctor of adult 
career criminals was juvenile criminality. Similarly, a 1982 study 
performed by the Rand Corp. under a grant by the National Insti
tute of Justice, found that the group profiled as "violent predators" 
usually began committing c~ime~ ~efore. age .1? and was more 
likely to have spent a longer time In JuvenIle facIlIties. . 

Even in those jurisdictions where law enforcement access to Juve
nile records is not barred, information sharing between juvenile 
and adult records is inadequate. For example, the 1980 Rand st~dy 
found that very few jurisdictions had uniform information-s~a~Ing 
policies between juvenile and adult departments of the crImInal 
justice system. Almost one-half of the prosecutors who responded to 
the survey reported that they received little or no information on 
young adult felony defendants within their jurisdiction. . . 

Current Federal law does not allow the court to release JuvenIle 
record information in response to inquiries from law enforcement 
agencies or courts. Because most juveniles fall i~iti:=tlly wi~hin t?e 
jurisdiction of the State courts, the confidentialIty of JuvenIle 
records is a matter primarily for State action. At the Federal level, 
however we cannot ignore the increasing volume of research 
which i~dicates the important connection between juvenile and 
adult offenses. 

In our efforts to try to deal with the growing crime problem and 
with the attention focused on the career criminal, it has been noted 
by many that the career criminal tendencies begin: with. the juve
nile offenders at a very early age. As we pursue thIS subject, It be
comes more and more important to take a close look at what the 
juvenile offenders are doing as a relevant determination for treat
ing some as adults. In some jurisdictions, juveniles are treated as 
adults at the age of 16 or 17, and certainly, in these areas, prior 
records are necessary. Similarly, when a juvenile turns 18 and is 
charged in an adult court, there is good reason to cOJ:clud~ that the 
sentencing judge ought to have ready access to the JuvenIle record 
in order to determine the appropriate sentence. 

Beyond these considerations, there are also critical factors in 
availability of juvenile records to the media as a means of evaluat
ing how well the juvenile justice system is working. These are only 
a few of the complex questions posed in this area, and all of it has 
to be balanced against the traditional view that the juveniles are 
not a part of the criminal justice system and are traditionally enti
tled to unique safeguards, including the confidentiality of their 
records for these kinds of purposes, collateral or important, as they 
maybe. 

Today, we have three very distinguished witnesses to shed some 
light on this subject, and we are pleased to welcome first the Hon
orable Alfred S. Regnery, Administrator of the Office of Juvenile 
Justice and Delinquency' Prevention of the U.S. Department of Jus
tice. 

We welcome you, Mr. Regnery, to what is, I believe, your first 
appearance before this subcommittee since your confirmation. 

,} 

(-

\ 

" 

3 

STATEMENT OF RON. ALFRED S. REGNERY, ADMINISTRATOR 
OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVEN~ 
TION, U.S. DEPARTMENT OF JUSTICE 

Mr. REGNERY. That is right. Thank you very much, Senator. 
th I do have a prepared statement, which I would ask be included in 

e record, and I am prepared to summarize that today. 
Sena~or SPECTER. Mr. Regnery, your full statement will be in

C~Ud~td In the record, and we appreciate your proceeding to summa-rize I . ' 

~rh REG~ERY. Let m~ point out, just for those who are here and 
At ~h abe tIt, that there are two minor mistakes in the testimony. 
b e 0 tom of page 4, there appears a paragraph which should 

e a quote, from Judge Delaney, who is mentioned in the para
graph above; !l:r:d the second paragraph on page 5 is a quote from 
tthe Ghaul~ deCISIOn. I have given your staff an amended copy Sena-
or, t at Includes those quotes. ' 

Senator SPECTER. Thank you. 
Mr. REGNERY. Let me also ask at the outset Senator that a co 'It a Bdur~au ~f Justice Statistics book, "Priva~y in Juv~nile Justi~~ 

tCdord ~, whICh was pre}?ared in 1982 by the Search Group, be in
cue In the !ecord. It gives, really, a very clear and concise view 
of.the law as It now s~ands,. both federally and in the States, and I 
~hllhk a very c.ogent dISCUSSIOn of the issue, and I think if included 
In t e record, It w~uld add a great deal to your hearings. 

I have a copy of It here, and I will give it to your staff. 
Senator SPE?TER. We shall include it in the record Mr Regnery 

and we apprecIate your making it available to us. ,. , 
. Mr .. REGNERY. The issue of juvenile records as used both in the 
JuvenI!e courts ~d in the adult courts appears to be one of the 
~ore Important Issues that exists in the juvenile justice debate It 
~s one that has changed considerably over the past years as ~artous Stdate~ have. amend~d th~ir statutes to allow juvenile r~cords to 
e use, eIther In the JuvenIle courts, in the adult courts and as 

the courts themselves have rendered decisions which have' allowed 
access. to those records by the media and the public in some cases 
b I thln.k that .the public has become aware of the 'issue primarily 
ecause. of th~ Increase o,:"er the last 15 or 20 years of serious crime 

among JuvenIles. Just brIefly, let me recite some of those figures 
About 40 percent of all serious crime is committed by thos~ 

under·tlt8d
, abndhapproxlmately 20 percent of the violent crime is 

commi e y t ose under 28. Furthermore, and I think-
Sen~tor SPECTER. Mr. Regnery, when you say 40 percent of seri

ous crI~e an~ 20 percent of violent crime, what is the balance of 
the serIO~s crIme w~ICh is not it?- the category of violent crime? 

Mr. REGNERY. BaSIcally, felonIes against property. 
Senator SPECTER. Thank you. 
Mr. REGNERY. I think really an even more important statistic 

Walnfj those are the numbers that have been determined by Marvin 
o gang, by the Rand Corp., Sarnoff Mednick and others who 

have done ~esea~ch to determine the fact that a' rather small per
centage of JuvenIles does commit a large percentage of the crime 
~nd I ~now, SeI?-ator, that you are familiar with those studies but 
Just brIefly, again, they have found that generally, somewhere' less 
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than 10 percent of all juveniles-and. Wolfgang ~as narr50ed tha~ 
down to about 7 percent of all juvenIles-commIt some percen 
of all serious juvenile crime. . '1 h 

He has also found that those 7 or 8 peI'~ent of ~h:e .Juveni es w 0. 
are committing that crime have a very hIgh reCldlvls~ rate, that 
they are committing, in some cases, hundreds of serIOUS offenses 
before they are 18, and that to a gre~t extent,. those are the same 
people as you mentioned in your Introduction, wh? go on to 
becom~ the career criminals when they are adults. It IS a pattern 
which unfortunately starts when they are 12 or 13 years old and 
continues into their midthirties or so. . .. . 

Because of the cutoff at 15, 16, 17, .or wherever It IS, In varIOus 
States of juvenile jurisdiction, ObvIOusly, the fact that those 
record~ sometimes do not follow those children into adult .CO?rts 
has rather substantial impact on the success of the career crImInal 
programs that exist in so many prosecutors' off:ces across the coun-
try. 'bI It is my understanding that the records are generally acc~ssl e 
to courts in the sentencing phas~, but they a~e not accessIble ~o 
courts before somebody is determIned to be gUIlty. As a r~sula Ill, 
the charging phase of the process, those records of~en I~ a ~ 
court are not available, and the result is that a multiple Ju~enI~e 
offender who has turned 17 or 18 or whatever the cutoff pOInt In 
his State is, enters the a~ult court as a first ?ffender. . f-

Let me just read a qUICk quote from a pIece that MarvIn W?l 
gang did in liThe California Lawyer" in November of 1982. TalkIng 
about his studies, he says: 

These studies show that the manJ: career crimin~l programs arou~d the cou.~~ra 
that define a career criminal only m t~rms of serIOUS, repeated cr~me I C(~e~m t'e 
after a e 18 are functioning at the tall-end of a much larger ~mma: JUS .IC~ 
system 1hat ~loses juvenile records to the criminal court,. per.~lttmg ser~ou~ re~lt
vists to be rleborn with virginal records at the age of 18, IS fallIng to pro ec SOCle y 
from personls who have already established a criminal career by that age. 

Similarly, let me quote very briefl~ from the BJS study which I 
just referred to, which says the follOWIng: 

The real problem for the adult courts caused by the co?fidentiality stricturesJr ~t 
the arraignment or charging phase in criminal proceedmg~. In re7ent years, a. e 
legislatures have established selective char.ging and sentenlct~ngl ref!mdns fOI ce~~~~ t es of first offenders, as well as certal1~ types of mu. IP.e ~ len ers. n , 
lt~tes it is not always clear whether a prIor Juvemle adJudIcatio? affects.lebfltlr 
ment for such programs. In any event, if a prior juvenile record IS'tunavkl a.te 0 

rosecutors-and in some States, this is more likely than others;-I ma es I ex
fremely difficult to effectively implement first offender and n'lultIple

h 
offe?der lro

ams Criminologists note that as a practical matter, far too many c rome 8:n se
~ous juvenile offenders enter the adult criminal justice system masqueradmg as 
first offenders. 

The Rand study that was completed in 1981 found tha~ only. 3 
percent of the prosecutors questioned had full access to JuvenIle 
records in the adult court system. Furthermore, half the. pros~c':l
tors said they never had any information whats~ever. AgaIn, thIS IS 
often not so much because of the law. The law In most States does 
allow that to happen. But it is rather because of the fact that t~e 
records are kept in two separate systems, they are often kept dIf
ferently; they are kept by different sets of people,. aI?-d ~s a res~lt, 
because of the administrative problems that eXIst, It IS sImply dlffi-
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cult for the prosecutors, or impossible for them, to actually get the 
records. 

Let me recount one incident that came to my attention. I was in 
New York City not too long ago, talking to the chief juvenile pros
ecutor, who prosecutes both in adult and juvenile court who told 
~e that in New York City, although there is one syste~ for keep
Ing adult re,cords, there are basically five systems for juveni.le 
records~ one ~n each borough, and .that ~hen she had the necessity 
to get JuvenIle, records from the JuvenIle court system, basically, 
the o~ly way s~e could do. that w~s if she knew somebody in the 
repOSItory, and If she had time dUrIng her lunch hour or something 
to go to the repository, which was several blocks away, to physical
ly get the records herself. Otherwise, she said, in New York, those 
records were basically inaccessible to her, And she was prosecuti:ng 
murders, rapes, arsons, and other serious crimes among 15- and 16-
year-oIds. 

Senator SPECTER. Well, were those records legitimately available 
to her, or--

Mr. REGNERY. Legally, they were, yes, but just from an adminis
trative standpoil:t and a logistical standpoint, they were not. 

The State law of all States requires that juvenile and adult court 
reco~d~ be kept separately. All States have some confidentiality 
prOVISIOns. About half of those are called comprehensive. That is 
discussed more fully in the BJS booklet, but basically what that 
means is that there are very strict restrictions on who can get 
them, when, why, and so on and so forth. 

Most records are available to the juvenile justice system, that is, 
legally, and of course, since the juvenile justice system keeps its 
own recor~s, they are physically available, as well. The problem, 
tho.ugh, eXI~ts with the adult court system getting juvenile records 
whICh-agaIn at some stages, and of course, there are 50 different 
statutes, providing for availability in many stages, but particularly 
early in the proceedings-are not often available, and of course, 
also, they are not often timely available. 

Another problem exists with the criminal justice records reposi
tories which exist in every State, and of course, the FBI's, also. 
Most State statutes require that juvenile court records not be in
cluded in those repositories. That creates a serious problem for the 
law enforcement community inasmuch as police often-usually, 
thes~ days-solve crimes by use of records, by use of other material 
and If they do not have those records of 40 percent of all the seri
ous crimes that have been committed available to them, obviously, 
their entire system of solving those crimes is seriously hindered. 
. It has been my experience in reviewing the literature and talk
mg to those who have reviewed this question that most criminal 
justice experts, criminologists, prosecutors, and others no longer 
advocate the complete confidentiality of juvenile records for serious 
offenders. I think most people now recognize that the policy is one 
which has been tried, and it has not succeeded, particularly with 
serious and chronic juvenile offenders, and I do not know of any 
serious criminologist, in fact, who continues to advocate that those 
records be kept confidential for sueh offenders, particularly after 
the age of 14 or 15. 

.: 
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The juvenile statutes have been amended in many cases over the 
past years to allow for the increased waiver of juveniles into the 
adult court or the direct transfer of juveniles into adult court for 
prosecution of serious offenses. 

One of the reasons for that, I believe, is that although the evi-
dence still is not in as to whether or not children who are tried in 
adult courts actually receive longer sentences or more certain sen
tences, or whether they are even prosecuted more successfully, 
many prosecutors believe that by waiving them into adult court, 
the confidentiality provisiullS of their records are once and for all 
terminated, and if you have somebody who has been in adult court 
several times, even if you are not going to successfully prosecute 
him in adult court, by waiving him in, rou get his records i~to the 
adult court systeI;n, which for, the next tImo :n~y h~ve ~ome )mpact. 

I think one thIng that IS Important to dlstln&"Ulsh ~s t~at th~re 
are basically three different types of records whlCh e~lst In the JU
venile justice system. There are the police records, whlCh the pohce 
keep on their own, '~hich are re~ord~ <;>f arre~ts,. an~ whic~ often do 
not include any kInd of a dISposItIOnal lndlCatIon wIth them. 
Second there are the official court records, which are basically the 
pleadin:gs in the juvenile court. Third, there are the court's social 
records which include family history, school history, medical histo
ry, and'so on and so forth, of the offender. There are rather distin
guished differences between the three types of records and whether 
or not they are available. The social records are the most closely
guarded, of course, as they should be. The court records are ~ener
ally available, of course, to the juvenile court and often, agaln, to 
the adult court. But the interesting thing, I think, is with the 
police records. There are, in many States, no restrictions whatso
ever on police records as to whether or not they can be used by 
prosecutors. And I think that there is one interesting irony that 
arises, and that is that because the police records are available to 
prosecutors, but because they are really unofficial records, because 
they do not include any kind of a disposition oftentimes, or perhaps 
just an unofficial disposition, t~ey may be in~?curate. And ~he 
result is that prosecutors oftentimes use the pohce records whlCh 
they get from the police force, often inacct;trate, becau.se th7re is 
nothing else available to them. The result IS that the JuvenIle of
fender may often be done a disservice by those inaccurate records, 
but because they are the only records. available, . in fact,. they a~e 
the only thing the prosect;ttor has avaIlable t? hIm. Ob~l<?usly,. If, 
the confidentiality restrictions were eased, or If the admInIstrative 
problems were eased so that those records could become available, 
the official records, that irony, when it exists, would no longer 
exist. 

Another interesting irony is the fact that different States havf.") 
different cutoff ages at which juvenile jurisdiction ends, and that 
varies from 16 to 18, I guess. In addition, the waiver provisions in 
some States have no minimum age whatsoever, and in Maine, I 
think it is, people as young as 10 years old have. been ~aived int? 
adult court. In other States, even where there IS a waIver provI
sion, a juvenile may be tried in adult court and then put in th;e 
juvenile justice system until he is 21. The result of all of that 113 
that sometimes you may have somebody as young as 10 or 11, more 
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",'ealistkally, 12 or 13, who is treated as an adult and his records 
are available to anybody; in other cases, you may have somebody 
19 01' 20 who is still treated as a juvenile, and hIS records are 
sealed. 

Obviously, as you look at that problem across the country, it does 
not make any sense anymore. 

Senator SPECTER. Mr. Regnery, you say it does not make any 
sense. Do you think that it would be appropriate for the Federal 
Government to step in to establish some standards or take some 
act~on? We have a problem, as your testimony outlines, and of 
whlCh we are aware, because often the juvenile offender is a very 
serious participant in crimes as a juvenile, and often becomes an 
adul~ cB:reer criminal. And what we are trying to do in the crimi
nal Justice system, at the risk of oversimplification, is to take the 
offenders and try to segregate them, to rehabilitate those we can, 
and take them out of the system. For those the protections are 
pre.c;ent-parens patriae, rehabilitation, confidentiality of records. 
Then, at a point, they become, really, part of the chronic or career 
cri~inals. They may be the group that Professor Wolfgang charac
terIzes, as your testimony outlines, as the 7 percent committing 50 
percent of the crimes or, as your written statement says 10 percent 
who commit 50 percent of the offenses. ' 

Now, where these juveniles act in interstate commerce and. use 
handguns, there is a substantial nexus to the traditional Federal 
jurisdictional points; is there some point where the Federal Gov
ernment through the legislative process should say to the States 
that total confidentiality does not make sense? I interrupted you at 
the point where you said it does not make sense. 

Mr. REGNERY. Well, I guess there are a series of problems that 
you have. First of all, as I pointed out, it is not so much the laws' it 
is simply the administrative problems of having two separate s~ts 
of records and exchanging them. 

On the other hand~ there are a couple of things I think the Fed-
7ral .Government might want to thin~ about doing. First of all, leg
Islatively, the Federal Youth CorrectlOns Act, which outlines what 
Federal procedures are used in juvenile proceedings in Federel 
court--
Sen~tor SPECTE~. Well, I see in your statement at page 8, "The 

commIttee may WIsh to reexamine the confidentiality provisions of 
the Federal Youth Corrections Act." 

Mr. Regnery, what alternatives would you suggest we consider
not necessarily your recommendations, but the alternatives that 
you see as to reexamination of the confidentiality provisions of the 
Federal Youth Corrections Act? 

Mr. REGNERY. Well, I think, looking at the Federal Youth Correc
tions. ~ct) you ~ill find that it has a rather strict confidentiality 
prOVISIOn. Now, In fact, there are very few juveniles who are pros
ecuted under the Federal Youth Corrections Act, so from the stand
point of actually having some impact on crime, no matter what you 
do, it is going to be very negligible. On the other hand--

Senator SPECTER. Would you say that if a juvenile has committed 
three offenses which would be felonies if he were an adult that the 
records should no longer be confidential? 
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Mr. REGNERY. Well, that would certainly be one way to approach 
it, if you wanted to have some kind of an arbitrary cutoff like that. 
I guess you do have to have some kind of an arbitrary cutoff, in 
fact--

Senator SPECTER. I would not say it is arbitrary. I would say it is 
a standard. It is just a matter of word choice, but that would be one 
approach. 

Mr. REGNERY. Right. That would certainly be one way to do it. 
But of course, that is not going to dictate to the States-and in 
/act, I guess the Federal Government cannot dictate to the States 
how their statutes are going to change. 

Senator SPECTER. Well, could we? It certainly would be a signifi
cant departure from the norm. But if we have a problem which is 
Federal in nature, could the system get bad enough so that the 
Federal Government could step in? For example, if you have a 17-
year-old who is traveling in the District of Colu.mbia from North 
Carolina, which I understand has very restrictive laws, can North 
Carolina shield those records? Is the chief of police in the District 
of Columbia entitled to know the record of this juvenile criminal? 

Mr. REGNERY. Sure, you could do that. That would get at part of 
the problem. But again, so much of the problem is not legislative 
on a State level; it is administrative, and it is the fact that these 
two separate systems exist. And it is just a matter of the logistics 
of getting the records exchanged. 

Of course, the other problem is the repository problem. If you 
have got an individual case, your North Carolina to D.C. case, that 
is one thing. But if you can then take those records and put them 
in the FBI's repository or the statewide repository, it gives the 
police the ability to be able to compare patterns of crimes, and so 
on, and oftentimes, solve crimes that way. 

Senator SPECTER. Well, we have added to the FBI repository a 
number of times. Last year, for example, we had the Missing Chil
dren Act passed, which requires that the FBI computer now con
tain the names of missing children. We felt that if the FBI had 
missing cars, it ought to have missing childrp1l in the records. Last 
week, we had hearings. on the subject of the FBI establishing a 
more comprehensive system for serial murders, since serial mur
ders usually have a pattern to them. Why not say that if a juvenile 
offender commits three felonies-say; three armed robberies, for 
example, to make a clear-cut case of serious, violent crime-that a 
State has an obligation to report that information to the FBI. Then 
those records will be maintained in the FBI computer. And when 
the North Carolina juvenile is picked up in the District of Colum
bia or in Kansas City, his record is available. 'Vhat would you 
think of that kind of a requirement? 

Mr. REGNERY. Well, I think you may have some problems with 
State law. It is my recollection that the Federal Youth Corrections 
Act as it now stands allows a State statute which prohibits the ex
change of such records to take precedence over the Federal statute, 
so you would need to override-and of course, you could do that by 
Federal law-all of the State statutes which provide for confiden
tiality. I do not want to go into the Federalist questions or any
thing else that exists, but obviously, there are going to be some 
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people who will come up here and raise quite a ruckus about that 
I suppose, on the State level. ' 
Se~ator SPECTER. WeI!, I t~ink. there would ~e the very basic 

9uestIOn a~out Federal In~rusIOn In State practice. What is your 
Judgment, If you care to gIve one? Is the problem sufficiently seri
ous with mUltiple offenders? 

Mr. REGNERY. Yes, I think it certainly is. I mean, that is what 
the. figure~ show~ and whe~e you have a very substantial amount of 
serIOUS CrIme beIng commItted by people whose records are shield
ed, and where those people go on to be the adults who commit as I 
said bef~re:, sometimes literally hundreds of felonies, I think'that 
we .are gIvmg them more of a break than they deserve by shielding 
theIr records. So certainly, it is a significant problem which society 
faces, which I suspect would be a strong enough problem to over
come that kind of a Federalist objection. 

Senator SPECTER. That is my instinct on the problems generally 
~hat if there ha~ been an opportunity for States to act where ther~ 
IS a Federal, natIOnal problem-juveniles moving in interstate com
merce, crossing interstate lines, as they do-the Federal laws have 
moved very far into the State practice, for example on the gun 
laws, on RICO, on a variety of mail frauds. Certainly, you cannot 
~ave a more far-reaching ~ederal incursion for criminal prosecu
tI~n p~rposes. than the mall fraud statutes, and violent juvenile 
crIme. IS ce~tamly a lot more detrimental to society in most aspects 
than IS mall fraud-I do not want to deprecate mail fraud. 
M~. REGNERY. I thin~ another thing that is important to point 

out In the whol~ questIOn of the Wolfgang-related studies is the 
fac~ that a relatively small number of juveniles committing these 
serIOUS crimes does a major disservice to the rest of youth and 
pe.ople generally have the impression, I think, that most violent 
?rIme, a~ l~ast in large. cities, is committed by young people, when 
In fact, It IS not. And It seems to me that if, once and for all, we 
can eyer get ~ handle on the question of the serious juvenile crime 
that IS c?mmltted by this small percentage, it will, in the eyes of 
the publIc anyway, put the rest of youth who are not criminals by 
any means in a much better perspective. A recent study that was 
done at Harvard University, for example, found that in Portland 
0,reg., 75. percent of all people questioned, if they saw a grQUp of 
kIds commg along the street the other way, would turn around or 
g? to the other side of the street so they did not have to pass them, 
SImply because they thought tho~e kids ',Vere dangerous. Well, in 
fact, you have 20 percent of all vIolent crIme committed by youth 
bu~ by the. same token, if you go to the streets of New York o~ 
PhIlad~lph~a or sO:rJ?-eplace and ask people what percentage of vio
lent CrIme IS commItted by youth, they will probably tell you 80 or 
90 percent. 

So I think that again, not only for the rest of us in society but 
for ~he rest of youth, too, it is important to try to get a handie on 
the Issue. I think that can be done by facilitating one way or an
other the juv~ni~e r~cords confiden.tiality qu~stion. 
. Our offICe IS, InClde?tally, workIng on thIS area in a nonlegisla

tIve way. We are lookmg at both research we can conduct that will 
shed some ~ight on the issue, pilot projects, and other things where 
we can go Into States and help them, perhaps, facilitate the use of 
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their. records in the adult cour~ system, and so on. And I hope that 
we wIll be able to find some thIngs that we can do that will be suc
cessful outside of the legislative arena. 

Senator SPECTER. I am glad to hear you are working on that be
cause it certain.ly is a serious problem. When you talk about a~ 18-
ye~r-old enteril:lg the system as a first offender, after he has a long 
s~rlng of a!~ellq robberies.-and y~u and I have seen many cases 
lIke that-It IS bust appallIng to thInk that he comes in to an adult 
court at the age of 18 and his criminal record is not available for 
the judge to US~9 as a guide in sentencing. 

Mr. REGNERY. In fact, another interesting statistic Senator is 
that the career criminal programs which exist across'the cour:try 
apparent~y, . on the average, are able. to ~onvict somebody as a 
career crIminal only when he IS first In hIS mid- to late-twenties 
wh~ch is ~he. time, of course, wh~n his criminal activity, statistical: 
ly, IS beginning to recede. That IS often because he comes into the 
adl;tlt system as a first offender at 18, when in fact, he has got a 
StrIng of offenses on his record, which is not available. And I think 
wIth the freeing up of those records, again, at the early stage of the 
prosecution, you could bring that age down to a level where you 
w~u~d be incapacitating him at a point in his life when he is com
mItting the most number of offenses in the shortest period of time. 

.Senator SPECTE~. Vf ell,. given that the records do not catch up 
wIth someone until hIS mId-twenties, you are really offering a very 
s~rong r~ason for cha!l~ng confidentiality, if we are to deal effec
tively wIth career crImInals. Because the problem is Federal in 
nature, it is hardly one that we can expect the 50 States to solve. 

Mr. REGNERY. That is right. 
Senator ~PECTER. E.yen ~f the States do act to solve the problem, 

and even If N orth CarolI~a does change its laws, or any other 
State, those records are still not available to the other 49 States 
simply by virtue of having them cataloged in some central reposi
tory, unless we give that responsibility to the FBI. 

Mr. REGNERY. That is right. 
Senator SPECTER. Well, it is something certainly worth pursuing. 
Mr. Regnery, let me take up another subject with you which is 

~elate.d only generally, and that is the question of incarceration of 
J~veniles, the so-called status delinquents, and the mixing of juve
nIles and ad:ult offenders. It is a subject on which this subcommit
tee has continued to have more hearings and we would like to ex-
plore that question with you. ' 

The r~ce~t statisti~s compiled in a 1982 study from the Universi
ty of IllInOIs, dealt WIth some 479,000 juvenile offenders and it con
cluded-and these are rough ~tatistics-that of that group, there 
were about 100,000 who were In custody in adult institutions who 
had never committed any offense at all; they were runaways or 
had been neglected. About 325,000 were charged with minor of
fenses, and they were mixed with adult offenders. Only about 10 
:perce~t, or, say, 50,000, had been charged with serious crimes as 
JuvenIles. 

Now, it would be difficult to make a determination as to what 
was the major cause of a juvenile becoming an adult career crimi
nal. I have a sense that it may well be confinement with adult of
fenders. It is hard to say that society has the resources to stop juve-

11 

niles from becoming career criminals, but I think that society ~oe.s 
have an obligation not to cause juveniles to become career crImI
nals by putting them into confinement with adults. We are pr?
ceeding to work on this question in the subcommittee, and thIS 
work also involves the very difficult question of whether it is ap
propriate for Congress to pass legislation which would order a 
State: "You cannot after this date take a status offender-so
called-somebody who has been picked up for being neglected or a 
runway, and put them in a prison." 
. I would like your observation on what we ought to do about that 
Issue. 

Mr. REGNERY. OK. First of all, on the numbers, the University of 
Illinois study, I believe, is of all of the juveniles who passed 
through institutions during the course of a year, and they may 
have only been there, I believe, a matter of hours. The BUl'eau of 
Justice Statistics did a study where they did a one-time review of 
all the juveniles who were in those ins~itu~ions .at a.given ti~e, ~nd 
I think there were about 1,000-that IS, JuvenIles In adult Institu
tions at one given day in the course of the year-and I believe they 
did it at several different times during the course of the year and 
came up with an average of 1,100. So those figures, I think, have to 
be balanced against each other to show what the problem actually 
is. 

Now, as far as the bigger question of what happens to those chil-
dren who are placed in adult institutions, I have asked my staff to 
try and prepare an analysis of that issue from the standpoint of a 
criminal issue as opposed to a social issue. The preliminary results 
of that study indicate that there is no empirical evidence whatso
ever that shows that in fact, mixing children and adults in those 
cases where it still is done in this country has an impact on the 
crime rate. How, just what that means, I do not know. My sense is, 
though, that it is more of a social problem than it is a criminal 
problem. 

Senator SPECTER. Well, is there any empirical evidence to show 
that it does not have an impact on the crime rate? 

Mr. REGNERY. I do not think you could show that. 
Senator SPECTER. I understand what you are saying, and I turn it 

around for the purpose of illustration: you cannot prove that it 
does cause crime, and you cannot prove that it does not cause 
crime. We may well come back to our own judgments about it. 

My own sense is that if a juvenile is mixed with an adult offend
er for a few hours, there can be a tremendous amount of damage 
done' a tremendous amount of education can be passed on from an 
adult criminal to a juvenile, in a very brief period of time. 

Mr. REGNERY. Well, I am sure there can, but I think that it is 
important to look at it statistically, and I think you will find when 
you do that in fact, at least in this day and age, the innocent first 
offender very rarely does get mixed with a hardened adult offend
er. It may happen from time to time. I am sure you could find 
where it has happened. But it is really the most unusual exception, 
simply because in most States now, kids are not incarcerated-they 
do not even get to that point in the system-unless they have com
mitted a lot of offenses. That is just the way the system works. 

--_---.!'!...-



we: • 

\ 

12 

There are enough breaks in the system as they go through that 
divert them. 

Senator SPECTER. Mr. Regnery, I would ask you to take a specific 
look at that study, because that is not my understanding of the 
conclusions. My understanding of the conclusions is that among the 
five States which have not subscribed to the Juvenile Justice and 
Delinquency Prevention Act of 1974--

Mr. REGNERY. Four States now, I believe. Oklahoma is in now. 
Senator SPECTER. Wonderful. I am glad to hear that. We had 

quite extensive hearings on the Oklahoma juvenile justice system. I 
had not heard that Oklahoma had joined. 

Mr. REGNERY. That came in several weeks ago. 
Senator SPECTER. Well, that is fine. But certainly, we know

from very detailed hearings which we had in this subcommittee 
last year-that Oklahoma did house first offenders with adult 
criminals, and the information provided to me is that the other 
four States did also. The GAO study picks out States which you 
would not expect to have this kind of a problem, and those States 
are rampant with the mixing of status children and adult offend
ers, and juvenile offenders with adult offenders. 

So I would be very interested to have you pursue this subject and 
provide the specifics to the subcommittee. 

Mr. REGNERY. Well, we are pursuing it, as I say, and I hope, if 
any conclusions can be drawn, to have those completed before too 
long, because it is certainly an issue that needs to be looked at, and 
I think it is one where the empirical data, where it exists, has to be 
examined very carefully, because it is the sort of thing that is easy 
to theorize about, but I think we need to know precisely what the 
facts and figures are, before we--

Senator SPECTER. Well, do the statistics show specific cases of ju
veniles who have been mixed with adult offenders and what hap
pens to them? Do they get involved in criminal activity? 

Mr. REGNERY. What I have so far does not, no. And I guess there 
are studies that show specificity on an individual basis, and just 
how those will mix into the entire effort, I do not know. 

Senator SPECTER. Well, I interrupted you, I think, not in mid
stream-you were fairly far along in your testimony-but please, 
continue. 

Mr. REGNERY. Actually, I am just about done, as a matter of fact. 
I guess in conclusion, all I want to say is I think that we all agree 
that no matter where we come from ideologically, that our goal is 
to reduce juvenile crime and to reduce recidivism among juveniles 
where we can, in order to put them back and make them produc
tive members of society. I think we need to look at the policies 
carefully to find out how we can best do that, and whether or not 
the availability of records, particularly, will have impact on future 
conduct, whether it will act as a deterrent, whether it will, in fact, 
damage efforts at rehabilitation. I think we need to look at it from 
the standpoint of protecting society where, again, the small minor
ity of youth who are committing many, many offenses during the 
course of their careers in some cases simply do have to be incarcer
ated, it is the only thing to do with them, and whether or not that 
is facilitated by making their records available to the court sys-
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tems. And then I think, most specifically, we need to keep a close 
eye on the empirical data to see what that shows. 

Weare trying to answer those questions as best as we can at 
OJJI?P: We have a rather conce~ted effort on the question of confi
d.entIahty of records. I have assIgned one person to the issue full 
tUl1;e, who has b~en wor~ing on it, really, since I got there, who is 
trYInq to ~etermIne precIsely what needs to be done, who is making 
an analysIs of all the State laws to determine where we are and 
also, the administrative problems in the States, to determine ~hat 
needs to be d?ne, and then we will, I hope be funding some pro
grams that wIll, at least on a demonstration basis try to indicate 
what might be done. ' 

Senator SPECTER. One final question, Mr. Regnery, on the issue 
of news media access to juvenile proceedings. Has your office any 
plans to study that issue? Have studies been conducted which shed 
substantial light on the issue, and what is your view to give you 
three questions in one. ' 

Mr. REGNERY. We are not doing anything, I do not believe on 
t~at is~ue. It is included in this BJS b?oklet. There is a rather good 
dIscusslOn of that. Some states have, In fact, opened that question 
up to the extent that should juveniles be prosecuted for what 
would be felonies if they were adults, their names and records are 
avai!able to the media. And the Supreme Court has held that if the 
m~dla legally ge~s the names a~d records of juveniles, they may 
prInt them, and It would be a vlOlation of the first amendment to 
keep them from doing so. The state of that law is much different 
than it was 20 years ago. 

. ~en;~tor SPECTER. H;ow about the basic issue of the desirability of 
gIvmg the news medIa access to records in order to evaluate how 
well the juvenile justice system is working? 

Mr. REGNERY. Well, from the standpoint of the records in the ag
gregate, not only the news media, but the research community I 
think, does need to have access to those records, but that does z{ot 
mean that they need to have access to an individual's records. I 
think those are two different things. 

Of course, the debate about whether or not the publication of 
records and names in the media has any impact on deterrence or 
on rehabilitation or other things is a debate which I guess is still 
?pen. I am not sure that anybody has been able to conclude what it 
IS, and there are certainly very strong opinions both ways. 

Senator SPECTER. Well, researchers would not have any more 
access to juvenile records than anybody else. 

Mr. REGNERY. Well, sometimes, they do, in fact. Some States 
allow researchers, particularly where--

Senator SPECTER. By specific statutory provision? 
Mr. REGNERY. Right. And generally, I think that researchers do 

have sufficient access to juvenile records-and again, those are 
records In the aggregate, rather than a specific individual's record 
which will be published. 

Senator SPECTER. Access in the aggregate does not really con
clud~ the issue, however, because specific cases are perhaps the 
best Illustration of how well the system is working. rfhe celebrated 
cases. often attract the attentio~ of the media and the public, and 
they Illustrate the problems. It IS very hard to communicate a mass 
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of statistics to the public. But if you have specific cases, a number 
of them, and they demonstrate the poor operation of the juvenile 
system, then you can get sufficient public concern to help improve 
the system. 

Mr. REGNERY. Well, it is my belief that the research community 
does have such access. I think in virtually all States, the courts can 
make exceptions to the confidentiality rules for good cause, and in 
many cases, research is considered a good cause, I guess, because, I 
have not heard complaints from researchers that they do not have 
access. 

Senator SPECTER. What do you think about access by the news 
media? 

Mr. REGNERY. As to what it should be? 
Senator SPECTER. Yes. 
Mr. REGNERY. I really have not drawn any conclusion. I think 

that again, you need to distinguish between serious offenses and 
nonserious offenses. 

Senator SPECTER. Well, how about news media access on serious 
offenses? 

Mr. REGNERY. Well, I guess the issues go both ways. On the one 
hand, people argue that certain juveniles feel a sense of p::ide by 
seeing their picture in the paper, and it is a matter with theIr gang 
or their group or whatever, that that publicity is something to be 
sought. In other cases, it is argued that it is a deterrent. I really do 
not know what the answer is one way or the other. 

Senator SPECTER. Mr. Regnery, thank you very much. It was very 
nice having you here. I appreciate the time and attention you g~ve 
to the issue and to your statement. We look forward to follOWIng 
up on the specifics with you. 

Mr. Regnery, before you depart, Senator Mathias would like to 
submit some written questions to you which will be propounde~. If 
you would be kind enough to respond to them, we would appreCIate 
it. 

Mr. REGNERY. Do you know when he will get them to me? 
Senator SPECTER. Reasonably promptly. I do not know when. 
Mr. REGNERY. I will be out-of-town all of next week, but if you 

could see that he gets them to me this week, I would be happy to 
answer them. 

Senator SPECTER. We will convey that information to him. 
Thank you. 
[The prepared statement of Mr. Regnery, the Bureau of Justice 

Statistice book, and written questions submitted by Senator Ma
thias follow:] 
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PREPARED STATEMENT OF ALFRED S. REGNERY 

First, I would like to commend the Subcommittee for holding this 

hearing. The subject of the confidentiality of records is one of the most 

critical issues facing the juvenlle justice system. I would also like to thank 

Senator Specter for giving me the opportunity to,testify. 

Pollce, prosecutors, judges and others in the crImInal justIce system 

and the Juvenlle justice system are increasingly concerned about the lack of 

easy and tImely access to juvenile records of serIous, habitual young 
• 

offenders appearing In adult courts for the first time. In addition, there Is 

considerable concern that when records are available they are often of poor 

quality. 

M it becomes increasingly clear that a majority of juvenile crIme is 
• 

committed by a small minority of youth, who often go on to continue their 

crIminal careers as adults, the necessity of access to theIr juvenlle records 

becomes increaslnsly critical. Studies conducted by Marvin Wolfgang at 

the University of Pennsylvania, and substantiated by the Rand Corporation, 

Professor Sarnoff Mednick of the University of Southern Callfornia, and 

others, all poilU t6 the fact that at least '096 of all juvenlle crime, and 

perhaps c-Vtift rrlif@, 1s committed by less than 10CJ6 of all young people. 

These stOOi@j Iftdleite that members of this small majority commit crime 

after crime as juveniles; as they are unfortunately often not affected by 

rehabllltative efforts, they continue their criminal activity into their adult 

Y~ai's. It has then become obvious to the law enforcement community that 



\ 

16 

fOl" 'the criminal justice system to attempt to control their behavior in 

order to protect society, it is crucial that there be unimpeded and timely 

access to their juvenile records by law enforcement officials. 

The extent and nature of the I ~cords problem was studied by the 

Rand Corporation (Greenwood, Petersllia, Zimring), in 1980. Rand found 

that only some 396 of prosecutors had access to complete juvenile records. 

In addition, 7596 of the prosecutors Rand surveyed said that "serious 

administrative problems and resource constraints limited their ablllty to 

search for Juvenile records except in unusual circumstances." Overall, half 

of the prosecutors in the national survey reported that they would normally 

receive "little or no juvenile record information." This was true for even 

the most serious young adult offenders. When records were obtained, they 

were often incomplete and cd'rlved too late to assist in the charging 

decision. 

There are important uses for prior offense records, at most of the 

key decision points in the juvenile and criminal process, including arrest, 

ball. determination, charging, plea negotiation, and sentencing. To the 

extent records are not available when and where needed, the entire justice 

system is compromised as a viable crime control mechanism. This 

diminishes the public's trust in the system and reduces any fear or respect 

for the system b)l the criminal, and thereby diminishes the deterrence value 

of the entire justiee system. 

MOst il11~rtahtiy, habitual or serious offender programs are 

completely dt!J:Mth~tnt on record information for identification of such 

oifender. eifty in the juvenile or criminal justice process. Particularly at 

the charging stage, when juvenile records are usually not available, career 

crimlhai programs are often not able to identify habitual offenders until 
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their criminal careers have left a long strlng of victims. 

A number of investigators have dealt with the reasons and remedies 

for the shortco!llings in the records area, as well as with their 

consequences. Most agree that the culprit in this breakdown in the 

Juvenile/criminal justice machinery is the two-track records system we 

have built and maintained. This two-track or dual system exists as a result 

of state Juvenile codes and administrative provisions which require separate 

storage of juvenile and adult court records. 

Because of this separate storage requirement, other code provision~ 

on confidentiality, and a virtuai morass of administrative policies and 

procedures governing access, records of serious juvenile repeat offenders 

are often not available at crucial stages of criminal court processing. Too 

often, the result is that an adult offender with a lengthy and serious 

juvenile record frequently starts with a clean slate in criminal court, 

delaying for 7 to 10 years his identification as an habitual offender. 

The two-track system has come under serious question over the last 

twO'decades, and a number of states have changed their statutes to 

facllltate access to juvenile records. Nevertheless, because the systems 

!!!:. kept separately and often in different forms, recor~s are often 

accessible In theory but not In practice. Although records are probably 

sufficiently available for purposes of sentencing, they may not be available 

at earller stages of the criminal justice process, and may not be included in 

statewide and federal criminal record system. Similarly, fingerprints and 

photographs of juvenile offenders are rarely available. 

Th4t Attorney General's Task Force on Violent Crime, appointed in 

1981, recommended that at the very least, fingerprints and photographs of 

~iol~"t juvehHe t)ffenders be placed in the F.B.I. Information Bank so they 

" 
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can be retrieved by prosecutors. . 

Recent reports and articles appearing in criminal justice literature 

indicate that there Is growing interest In a review of existing provisions 

governing juvenile record confidentiality and utilization. Most scholars 

agree; few, if any serious ones advocate the continued restrictions of their 

use, in the case of serious habitual offenders. 

Marvin Wolfgang, for one, believes that the records of violent 

juveniles, particularly recidivists, must ~e readlly available to the adult 

criminal justice system in order to identify career criminal~ as they enter 

their adult lives. 

In 1982, Martin Guggenheim, a professor of famUy and Juvenile law 

at New York University Law School, said in an Interview that a relaxation 

of:<;.onfidentiality provisions is long overdue. He said we should eliminate. 

confidentiality and believes it has been a protection for terrible abuses. 

According to critics like Professor Guggenheim, the theory of 

confidentiality does not apply to the tougher juvenile criminals of today. 

, Even juvenile court judges have begun to call for a reform and 

balancing of confidentiality laws in the face of the supposed rising tide of 

juvenile crime. At a recent symposium, James J. Delaney, a juvenile and 

famUy court judge from Brighton, Colorado, expressed the view that a 

juvenile who commits a crime forfeits his rights of privacy-In just the 

same way that adult offenders forfeit their right of privacy: 

i'Wh@ft I Juvenile steals an automobile and wrecks it, 
does h@ st111 hive the same right to privacy as another who 
does Hilt commlt an offense? We must address the issue of 
juvetdle recdrd. and confidentiality with reason. There must 
be a Biliftclt'1l of rights and obligations, on the part of both 
Juvenlles and society." 

."t. 
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The Courts have also questioned the theory of Juvenile records 

confldentiaHty. In the 1967 landmark decision, In re Gault, for example, 

the Supreme Court expressed considerable (:ynicism about the reality, if 

not the wisdl)m, of confidentiality. 

The C:ourt said, "As the Supreme Court of Arizona phrased it in the 

present case~ the summary procedures of jU'r'enile courts are sometimes 

defended by a statement that it is the law's policy to hide youthful errors 

from the full gaze of the publlc and bury them in the graveyard of the 

forgotten past. ThIs claim of secrecy, however, is More rhetoric than 

reality." 387 U.S. 1, 1980. 

At least one state, Maryland, has a working group of its own, 

striving to examine their situation with regard to juvenile records access in 

c~ectlon with a repeat offender program they have establlshed in several 

jurisdictions. Additionally, the California legislature, which is reexamining 

its entire juvenile justice system has included restrictions on the use of 

juvenile records as one of its primary subjects. 

The several efforts summarized above, including the Attorney 

General's Task Force recommendations, may be leading us closer to 

developing a national consensus on juvenile records use. I expect that the 

hearing before this committee today wlll add measurably to the 

achievement of that goal. At the same time, it should be stressed that the 

many Issues surrounding this topic are by no means resolved. 

There ate ditferences among state codes governing records use, 

often refleetlfili rtll differences In the policies and philosophy. In addition, 

because the letull avaUablllty of records for various purposes does not· 

always correspond with what the juvenile codes allow, and because 

¥ifiatlotls exist among jurisdictions in record quality, their management 

" 
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and retrieval systems, there exists an inconsistent and often illogical 

system across the country. 

There are differences involving fingerprinting and photographlng of 

juveniles, sealing or expunging of records, and the handling of different 

types of records - law enforcement data, official court files, and social 

histories. 

This is but a brief sketch of the legal, procedural, and technical 

issues to be reviewed and resolved to reach consensus on the appropriate 

use of juvenile records. It is intended to convey the complexity of the 

subject matter. 

We would be remiss, I believe, if we failed to recognize another 

dimension of the topic. This has to do more specifically with the human 

el~mentt the people who make or interpret the laws and policies on records 

use. 

Much controversy surrounds this topiC because of the divergent 

philosophies and values held by officials of the juvenile and criminal justice 

systems. I expect that in any randomly selected group of such officials 

there would be, on the one side, those who stress rehabllltation and 

protection of the chlld, and on the other, those who stress protection for 

society. While these two poiots of view are often antithetical, there is 

some fear that reassessing the confidentiality of records may lead to the 

demise of the juvtlnl1e court. In fact, neglecting to review the use of 

juvenile records would be the greater threat. The recent popularity of 

waiver proy1!ilonl 1. a prime example of community and judicial frustration 

wIth the Juvenlle Iystem, and is directly related to the records Issue. 

Although there is disagreement over the effectiveness of the 

iilcri!ased Use of waiver or transfer of juveniles to adult courts, prosecutors 
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do agree that it does genereally accomplish one 'thing: the placement of 

the waived offender's record in the criminal justice system. Prosecutors 

and judges wlU often admit, in fact, that they will waive a juvenl!e to adult 

court for the sole purpose ot getting his records Into the system. If this is 

in fact true, should not advocates of the preservation of the juvenile justice 

system favor a more liberal policy of records access of serious offenders In 

order to strengthen the juvenile system for the non-serious offenders? 

Legislatively established original jurisdiction of juvenile courts 

covers children between 16 and 19 years of age. In addition, a number of 

states do not specify a lower age limit when a child can be waived to 

criminal court - I believe South Dakota allows the waiver at age 10. At 

the same time, there are provisions for retention of juveni1~ jurisdiction 
I 

(onC;e under correctional restraint) tnrough age of majority or longer. 

Thus, it appears that who is a juvenile and who is an adult for 

juvenile and criminal court purposes varies over a range of 10 years or 

more. Thus, there Is an irony with regard to record confidentiality. The 

juvenile and criminal systems cannot always be viewed as substantially 

discrete or separate, nor are their clients identifiable as composing 

discrete categories. In one state, a person 9 or 10 years old can be an adult 

criminal, without ['ecords confidentiality, whHe in another, he is treated as 

a juvenile delinquent until 19 or 20 with corresponding confidentiality of 

records. 

The t1tr1~ Rai come to establish some equivalance between juvenlle 

and adUlt f@eofd§ access and use for serious offenders. There are several 

...... ih •• mu.t b. addreaaed In order to make headway in this area. 

First of all, I belleve that some model criteria for optimum level 

juvenile record utilization must be e$tablished. Although the federal 
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government should not dictate what each state does in this area, a na1tional 

model might be helpful to all states. Additionally, this Committee may 

wish to reexamine the confidentiality ~rovisions of the Federal Youth 

Corrections Act (18 U.S.C • .5038), which protects records of juveniles 

prosecuted in the Federal District Courts. 

The availability of juvenile records would enhance the credibility of 

both the juvenile and the adult justice systems. Proper utilization of 

records would increase the certainty and integrity of intervention wah 

serious, habitual offenders, by increasing the accountability of such 

offenders to the justice system and to the public. Contrary to the 

argument that nothing seems to work against crime, there is considerable 

empirical evidence from research and program evaluations that the proper 

mix. of seeure custody, for those who need it, al'\d of punishment, dbcipline, 

rehabilitation and reintegration back into the community make a 

difference. 

In addition, record management, including creation, storage, 

retrieval and control, must be improved. This would assure better quality 

of records and access to them, and would also guard against record 

proliferation and abuse. Under properly maintained systems, the records of 

serious habitual juvenile offenders should be as accessible for justice 

system purposes as adult criminal records. Ironically, the lack of the 

avallablUty of jUV@fille records sometimes does a disservice to juvenile 

offenders. state statutes rarely restrict the use of police records and files 

kept on juy~t\l1e 6U@nders. But, because such files are not official ones, 

without the lnciullon of official court dispositions, they are often 

inaccurate. Because they are often the only records available, however, 

pollee and prosecutors often exchange them privately for their own use. 
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Thus, a juvenile offender may be more severely punished for his offense 

because those in the system have, as the only records available to them, 

inaccurate and unofficial records. Opening the present system would 

certainly correct that problem. 

To assist in the resolution of the record confidentiality and 

utilization issues, OJJDP has undertaken several projects. We are now 

reviewing all state juvenile code provisions pertaining to record 

confidentiality and utlllzation. In the course of this review, we wlll 

communicate with justice system practitioners to determine what they 

consider the most important needs and procedures to be in this area. From 

this, we plan to develop draft model code provisions together with policies 

an.d procedures for their implementation. To the extent uncertainty exists . 
regarding the proper approaches, we will support research to find the 

answers. 

We expect to develop information on where and how juvenile records 

ought to be used, what the best record management systems are, what code 

and' procedural improvements are required to facilitate record availability 

and use, and what benefits accrue to the justice systems and the public 

from Improvement. in these areas. Further, we expect to provide the 

information obtalMd to the practitioner field through publications, 

conferences, and training programs. 

I.ouid f~e6fhmend to the Subcommittee review of a recent booklet 

publlsiieti by the ~Uf~au of Justice Statistics called Privacy and Juvenile 

Justle@..ttf!eat& (UI2)t which presents a thorough and well-documented 

eMa",lnatlon of the SUbJect. I would request that the booklet, in its 

entirety, be placed in the hearing record. 

During the course of our reexamination of the confidentiality 

question, we will seek and appreciate continuing guidance and support from 

this Committee, from our own National Advisory Committee, and from 

.practitioners In the field. 
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EXECUTIVE SUMMARY 

This is a report about the confidentiality of "arrest" 
and "conviction" information (juvenile justice record in
formation) relating to youths who are 18 years of age or 
younger.l Jt comes at a critical time when criminal 
justice officials, political figures, scholars and members 
of the public are calling for a fundamental re-examination 
of our nation's commitment to the confidential treatment 
of juvenile record information.2 

Confidentiality and Principles of Juvenile Justice 
Philosophy 

During most of this Century it has been a matter of 
policy that juvenile justice information be kept strictly 
confidential and used, wi..h narrow exceptions, only within 
the juvenile and criminal justice systems. Throughout this 
period the belief in confidentiality has rested upon two 
basic principles of juvenile justice. The first principle 
holds tha t ju~eniles are not to be considered criminally 
responsible for their crimes. According to this theory, 
children have neither the understanding nor the criminal 
motive of adults. Thus, they cannot form the criminal 
intent that is necessary for criminal culpability. Of 
course, children may actually commit .criminal acts, 
but--much like the insane--children should not be con
sidered guilty of crimes. 

The second principle followed naturally from the 
first. If a child who commits a crime is not culpable and 
is not to be punished, then how should society react to 
this event? With treatment. Children who have commit
ted anti-social or criminal acts must receive treatment 
and rehabilitation. Since children are impressionable, 
malleable and not yet hardened to the criminal l1fe, they 
were thought to be perfect candidates for such treatment. 

These two basic principles of the juvenile justice 
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system--non-culpability and rehabilitation--produced 
pressures for confidentiality: non-culpa.bility because it is 
unfair and'inappropriate to brand a child as a criminal; 
and rehabilitation because such branding interferes with a 
child's ,rehabilitation and reassimilation into the main
stream of society. 
.. Unfortuna~e~y, ~aith in the principles of non-culpa

bIlity and rehabIlItatIon upon which it rests, has eroded. 
Three developments seem to be responsible. First, a 
perceived epidemic of juvenile crime has provoked cries 
for tougher measures against juveniles. Second, both 
statistics and anecdotal experience suggest that rehabili
tation\ is not working. Juvenile recidivism rates are high 
and seemingly going higher. Third, during the 1960's and 
1970's, the Supreme' Court reformed the juvenile courf 
process to make it both more formal and more fair. 
However, in the process, the Court also made it possible 
for the first time to consider a juvenile adjUdication of 
delinquency as equivalent to an adult determination of 
criminal guilt. 

Part One of the report indicates that confidentiality 
in our society is seldom justifiable as an end in itself; 
therefore, proponents of juvenile justice confidentiality 
must be able to demonstrate that the degree of confi
dentiality now enjoyed by juvenile offenders is warranted; 
presumably because confidentiality fosters rehabilitation 
and because efforts at rehabilitation are desirable and 
realistic. In the absence of such a demonstration, it is 
likely that juvenile justice records, or at least those that 
pertain to "older" juveniles, will eventually be subject to 
the same confidentiality standards which apply to adult 
criminal record information. In any event, over the 
course of the next decade, policymakers are likely to take 
a careful and skeptical look at the purpose, practicability 
and .effect of confidentiality in juvenile justice pro
ceedIngs. 

Summary of Current Standards and Practice 

With this as its premise, the report in five parts 
addresses both law and practice relating to the creation, 

2 
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maintenance use and disclosure of juvenile re~ord infor
mation. 3 Pa;t One describes the histor~ and phlloso~hy of 
the juvenile justice system, with particular atte~tlon to 
juvenile record confidentiality. Part, Two dlscu~es 
agency practice and legal standards affecting the creation 
and content of juvenile records. Part Three covers 
disclosure and confidentiality of juvenile r~cord da~a. 
Part Four addresses two controversial media ISSU~~ w~lch 
are a part of the confidentiality debate: the med!al)s r~ght 
to attend juvenile court proceedings, and the medIa s rlght 
to ublish the names of juveniles who are ar~'est~d or 

p 'cted Lastly Part Five identifies and anaJ\yzes the 
conVI., fid t' I ho~..11ing olicy arguments for and against the con en 18 c;dlU., 

~f juvenile record information. 

Creation of Juvenile Justice Records 

The creation of juvenile records by the police r~
mains an informal art in whic~ police ag~ncles retain 
sUbstantial discretion. The creation of juvenile records by 
the juvenile courts is, by contrast, a far more ~o~mal an,d 
directed process. Part Two indicates that eXlst~ng pob
cies which restrict the fingerprinting of juveniles and 
require the segregation of juvenile and adult, records 
restrict adult courts and law enforcement ,age~cles fro~ 
obtaining juvenile data. There are two Ironies to this 
result. First, both adult courts and law enfor~ement 
a encies are entitled, as a matter of law, ~o ?btaln ~~ch 
d~ta Second at the time that these restrictive pobcles 
wer~ adopted' they had little practical effect b~cause ~he 
technology was not generally available to combine or lll~k 
adult and juvenile records. Today, such techn~logy IS 
readily available, but fingerp~i~ting and ,segregab?n pol
icies--not confidentiality pobcles--restrlct such bnkages 
and contribute to the existence of a "two-track" system 
of justice. 

Disclosure of Juvenile Justice Records 

Part Three discusses the affect that confidentiality 
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policies have upon the ability of different types of recipi
ents to obtain juvenile justice data. It concludes that 
jUvenile record information is widely available within the 

. juvenile justice system; that in theory, it is almost as 
available within the adult criminal justice system, but, in 
practice, is often unavailable; that juvenile record infor
mati,on surprisingly is not available to record subjects in 
many jurisdictions; that juvenile records are available, 
with restrictions, to researchers; and that the basic rule 
continues to be--with exceptions--that juvenile data is 
unavailable to governmental, non-criminal justice agen
cies, private employers, the media and other members of 
the public. However, confidentiality strictures that prev
iously applied to non-juvenile and non-criminal justice 
agencies are being modified and relaxed, at least as to 
juvenile conviction data. 

Part Four discusses the fact that the media does not 
have a constitutional right to attend juvenile court pro
ceedings; however, some states and courts now permit the 
media to attend, particularly when juveniles are tried for 
serious offenses. In some cases the media may be 
restricted from disclosing juvenile identitlies obtained 
from attending the court proceeding. \ 

Further, in some states the media is authorized to 
publish a juvenile's name if the jUvenile is accused or 
convicted of a serious offense. Moreover, a recent 
Supreme Court decision holds that if the media obtains a 
juvenile's name from any public or lawful source, a state 
cannot prohibit the media from publishing that name. To 
do so would abridge the media's First Amendment rights. 

Key Elements of the Debate Over Confidentiality 

Part Five identifies six arguments which are most 
often raised in the debate over the confidentiality of 
juvenile record data: (1) publicity "rewards" criminal 
conduct; (2) publicity traumatizes erring juveniles; (3) 
publicity deprives juveniles of opportunities for employ
ment and other benefits; (4) publicity is inherently unfair; 
(5) publicity promotes public safety; and (6) publicity 
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promotes oversight and supervision of the juvenile justice 
system. 

Without trying to provide definitive solutions for 
these arguments, the discussion suggests that the outcome 
turns on three basic questions. 

1. What kind of confidentiality and disclosure 
policy is most likely to have a positive effect on the 
juvenile offenders' future conduct, and does the effect 
depend upon the age of the juvenile or the extent a~d 
nature of his juvenile record? Assuming that the goal IS 

to reduce juvenile recidivism and increase the· chances 
that juvenile offenders will become constructive members 
of society, the key question is whether confidentiality or 
disclosure promotes this goal. 

Since it appears that disclosure policies may have 
little measurable impact upon rehabilitation, it is appro
priate to look to other factors in setting disclosure policy. 

2. A second issue--quite apart from the future 
conduct of juvenile offenders--is how much does the 
public (or segments of the public, such as criminal justice 
agencies, licensing boards or employers) need to know 
about specific juvenile offenders in order to, assure the 
public's physical safety and confidence; and how much 
needs to be known to assure society's efficient economic 
operation; or the effective administrati,on of j~ve~i1e and 
criminal justice; or to assure productive statistical and 
longi tudinal research? 

Here too, there are no dispositive answers. Certain
ly there needs to be (and are) different disclosure policies 
for different segments of the public, depending upon t~e 
criticality and nature of each group's needs for Juvenile 
record data and their accountability and reliability in 
handling this data. 

3. The third issue on which the juvenile confi-
dentiality debate turns is essentially a moral issue. Re
gardless of the practical effects of confidentiality or 
disclosure on juveniles or on society, is it fair and proper 
for society to publicly brand a young person on the basis 
of his misdeeds? While any opinion is subjective and 
controversial, it appears that many observers still hold to 
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th~ vie~ tha~ it is both unfair and improper to publicly 
sbgmabz? children for their misdeeds--at least so long as 
the juve~lle is "younger" rather than "older," and so long 
as his misdeeds are not continually repeated or are not of 
a violent or heinous nature. 

Juvenile Justice Confidentiality I:mues Needing Attention 
In the 1980's 

. Perhaps this report's primary conclusion is that 
exten~ive. an~ di~ficult work lies ahead in framing a new 
juvenll~ JustIce Information policy for the nation. The 
discu~Ion. and analysis in this report suggest that the 
follOWIng Issues need attention. 

. 1. ~dent~fy~ng the ~n.terests served by juvenile 
justIc~ confIdentIality. SpeCIfIcally, policymakers need to 
examIne ~~eth~r the pri~ciples of juvenile non-culpability 
and :e~abIhtatIon have vitality and, if so, whether confi
dentIalIty promotes these principles. 

2 •. , Defini~g ~he age of a juvenile. It may be that 
t?~ traditIonal prinCiples of juvenile justice--non-culpa
bllity and rehabilitation--make sense when applied to 12-
year-oIds but make less sense when applied to 17-year
olds. 

3. . Developing policies for the creation, mainten
ance and disclosure of juvenile justice record information 
~y law enforcement agencies. Existing policies are more 

· lIkely to cover Juv:enile court records than juvenile police 
· records and, wlt~ln the category of juvenile police rec

ords, ~ar more lIkely to cover fingerprint records than 
· narratIve records. 

4. Developing policies for access to and for 
challenge and correction of juvenile justice records by 
juveniles and their attorneys and parents and guardians. 

5~ ~stablishing interfaces and connections be-
tween J~v~nlle and a~ult record systems. EXisting statu
tory polICies mandatIng the strict segregation of juvenile 

. ~d a~.ult records should be examined. The interface of 
Juve?lle. and adult systems may promote statistical and 

. longItudinal research, may improve oversight and manage-
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t f 'uvenile and criminal justice institutions, and may 
men ~ Jth effective implementation of first of~ender, 
promo e ff ender and other innovative prosecutorlal and 
~:~~:~c~ eprograms. The existing two-track syste~. ~as 
b n Shar~lY criticized because it increases t~e pOSSIblbty 
t~:t chronic and serious juvenile offenders wIll reach the 
adult system with a clean slate. . f . _ 

6 Developing policies for the dISclosure ? . JU 
venUe justice data outside of the It'uveni1; t~~d j~~::~e~! 
'ustice systems based upon the na ure 0 
~lleged conduct; its frequency; its c~ntem'poraneousness; 
the nature of the disposition; and the Idenb ty and purpose 
of the potential recipient. . . "1 -

7 Sealing and purging pobcles for J~venl e .r~c 
d An examination of the merits of existln.g pobcles 

or s. . ' th 'uvenile to obtaIn a court 
WhdiCh ~ustodmarpulrlYsuar~fu~~e th: lJ'udge's discretion, versus 
or er Issue .' l' d u ging more automatic and less dlscret~onary sea lng an P r 
based upon the juvenile's establIshment of a clean record 
period. 
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PART ONE 

THE PHILOSOPHY 
OF THE JUVENILE lUSTICE SYSTEM 

Part One of this report provides background for the 
report's discussion of the handling of juvenile justice 
information and describes the history and philosophy of 
the juvenile justice system, identifying current forces 
that are \ working to redefine that philosophy. Part One 
discusses these developments in terms of their effect 
upon the handling of juvenile justice records. 

There are two chapters in this part. The first 
chapter recounts the history of the juvenile court system, 
and describes the development of the twin principles upon 
which the system has rested: (1) the non-criminal respon
sibility of juvenilel offenders; and (2) the desirability and 
practicability of rehabilitation for juvenile offenders. 
The chapter concludes that both of these principles man
date confidentiality in juvenile justice records. 

Chapter Two identifies and analyzes the current 
forces that are causing a re-examination of the dual 
principles of non-culpability and rehabilitation and there
by creating demands for a relaxation of confidentiality 
standards. The chapter discusses the amount and nature 
of juvenile crime and identifies recent changes in the 
juvenile justice system that have been wrought by 
Supreme Court decisions and by state It::!gislation. The 
conclusion is that the basis for juvenile justice confidenti
ality has changed and that the level of confidentiality in 
the juvenile justice system, at least for "older" juveniles, 
will soon be no greater than the level of confidentiality in 
the adult criminal justice system unless proponents of 
juvenile justice confidentiality are successful in identify
ing compelling and distinct societal interests served by 
juvenile justice confidentiality. 
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Chapter One 

THE HISTORY AND PHILOSOPHY 
OF THE JUVENILE JUSTICB SYSTEM 

The following briefly recounts the history ~d phil
osophy of the juvenile justice system in America. It 
describes the successful efforts by reformers at t~e turn 
of this Century to create a separate system of justice for 
juveniles based on the complementary principles that 
juveniles are not criminally responsible for their wrong
doing and that such juveniles can and should be rehabili
tated. These principles of non-culpability and ~ehabilita
tion created a compelling demand that juvenile justice 
records be kept confidential. 

History of the Juvenile Court 

When the English system of courts was transplanted 
to this country it included the chancery court; and 
chancery courts' as courts of equity, were charged, am~ng 
other things, with the protection of waywar? or delIn
quent children. It However, chancery c~urts did not hay~ 
jurisdiction over children who were ~ccused of commit 
ting serious criminal acts. ,Throu~h~ut the 19th Century, 
children who committed serious crimInal acts and who had 
reached the age of criminal responsibility (seven at ~om
mon law and ten in some states) were tried as adults. ~s 
population and urbanization increased so too did juvenile 
crime, and with it the frequency and severity of juvenile 
punishment. 

By the end of the 19th Century reformers we~e 
calling for a sepal'ate system of juvenile courts to deal In 
a more humane, less criminal and presumably more ,effec
tive manner with this growing proble~. The kind. of 
incident which incited reformers' wrath IS chronicled I~ a 
New Jersey court opinion captioned State v. GUild, 
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publis~ed in 1~2~. 6 A 12-year-old boy named James Guild 
~as trIed for kIllIng a woman named Catherine Beakes. A 
Jury found him gUilty of murder and he was sentenced to 
death. The boy was subsequently hanged • 

. As ea!'ly. as 1869, Massachusetts adopted a statute 
WhlC~ reqUlrea that an officer of the State Board of 
~harI.ty be present at all criminal proceedings involving 
JuvenIles, "to protect the juvenile's interest." In 1877 
another Massachusetts statute established special sessions 
of the criminal courts for juveniles with separate dockets 
and records. 7 

. In 1899 the Illinois Legislature established the first 
entIrely separate and independent juvenile court system.9 
The statute provided that all juveniles, whether accused 
of conduct which would not be criminal for an adult such 
as truancy, or conduct which would be criminal if done by 
~n a~ult, were to be handled by the same court. Its 
hea~mgs. were. to be in~ormal and non-public records 

c.onfidenbal, ch~ldren detaIned apart from adults, a proba
tIon staff appoInted. In short, children were not to be 
tr~a~ed as criminals nor dealt with by the' process used for 
cruninals. ,,9 

Purposes of Juvenile Court Reforms 

. Two 'purp~ses were to be served by these reforms. 
FI~St! the JuvenI}e courts would not stigmatize children as 
crImI.naIs or punIsh them for criminal conduct. According 
to thIS theory of non-culpability, children have neither the 
understanding nor thQ criminal motive of adults. Thus 
they cannot form the criminal intent, what the courts call 
the mens rea,. that is necessary for criminal culpability. 
9f uourse, chIldren may actually commit criminal acts 
but··-much like the insane-- children should not be con~ 
~idered gui~tr of crim~s •. What follows from this analysis 
IS ~hat chiidren--again lIke the insane--should not be 
pUnIshed for acts that they neither understand nor intend 

The s~cond purpose. of the reforms follows naturally 
from the fIrst. If a ChIld who commits a crime is not 
culpable and is not to be punished then how should society 
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react to this event? The answer is treatment. Children 
who have committed anti-social or criminal acts are 
thought to need treatment and rehabilitation. Since 
children are impressionable, malleable and not yet 
hardened to the criminal life, they are considered perfect 
candidates to respond to such treatment. 

The Supreme Court has described the early concep
tion of the juvenile court as a paternal, noncriminal 
process. "The early conception of the Juvenile Court 
proceeding was one in which a fatherly judge touches the 
heart and conscience of the erring youth by talking over 
his problems, by paternal advice and admonition and in 
which in extreme situations, benevolent and wise institu
tions of the state provided ~uidance and help, to save him 
from a downward career.,,1 

The fervor with which many courts, even well into 
the middle of this century, proclaimed that juvenile court 
proceedings were noncriminal and aimed at treatment and 
rehabilitation of the erring youth is illustrated in these 
remarks by a Pennsylvania court. 

"The proceedings [in juvenile court] are not 
in the nature of a criminal trial but constitute 
merely a civil inquiry or action looking to the 
treatment, reformation and rehabilitation of 
the minor child. Their purpose is not penal but 
protective--aimed to check juvenile delin
quency and to throw around a child, just 
starting, perhaps, on an evil course and de
prived of proper parental care, the strong arm 
of the State acting as parens patriae. The 
State is not seeking to punish an offender but 
to salvage a boy who may be in danger of 
becoming one, and to safeguard his adolescent 
life."ll 

Many of the original juvenile court acts at their 
inception did not provide for the confidentiality of juven
ile court proceedings or records. 12 A comprehensive 
survey in 1920, for I9xample, found only seven states 
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~hich banned the ~Ubli~ftion of information about juven
Ile court proceedings. However, juvenile court pro-
ponen~s soon came to appreciate that confidentiality was 
essentIal. The two basic principles of the juvenile justice 
system--non-culpability and rehabilitation--generated 
strong. p~essure~ for confidentiality: non-culpability be
ca.us~ It IS unfair and inappropriate to brand a child as a 
crlmln~; and rehabilitation because such branding inter
fer~s with a child's rehabilitation and reassimilation into 
society. 

A law review commentary published in 1909 at the 
peak. of the juvenile justice reform movement e;plained 
the Importance that confidentiality plays in 'the imple
me~tation of the theories of non-culpability and rehabili
tatIon. 

"To get away from the notion that the child is 
to be dealt with as a criminal; to save it from 
the. brand of criminality, the brand that sticks 
to It for life; to take it in hand and instead of 
first sti~matizing and then reforming it to 
protect It from the stigma --this is the work 
~hich is now beinf accomplished ••• [by the 
juvenile courts] ".1 
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Chapter Two 

RECENT DEVELOPMENTS AFFEC1iNG 
JUVENILE JUSTICE PmLOSOPHY 

This chapter provides a statistical profile of the 
current frequency and nature of juvenile crime and points 
out that the public believes that a juvenile crime wave is 
underway. This perception has led to appeals for an end 
to special provisions for juvenile confidentiality. 

At the same time, and perhaps for the same reason, 
the courts and the legislatures have cast critical eyes on 
the philosophical underpinnings of the juvenile justice 
system. The concepts of juvenile non-culpability and 
rehabilitation are being challenged by those who believe 
that juvenile offenders should be made criminally re
sponsible for their wrongdoing. This rethinking of the 
philosophy and goals of the juvenile justice system in
evitably undermines support for juvenile justice confiden
tiality. 

If juvenile records are to continue to be subject to 
stricter confidentiality standards than adult criminal his
tory records, proponents of juvenile justice confidentiality 
will have to identify and justify the societal interests 
served by such confidentiality. 

The Frequency and Character of Juvenile Crime 

The incidence and nature of juvenile crime is a 
complex subject that resists quick judgments or sensation
al conclusions. Numbers and percentages alone do not tell 
the whole story. Still, by any standard, the numbers and 
percentages are startling. 

In 1979, juveniles up to 18 years of age accounted 
for about 20 percent of all violent crime arrests, 44 
percent of all serious property crime arrests and 39 
percent of all overall serious crime arrests (up from about 
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20 percent in 1965).15 Juveniles aged 10 to 17 constitute 
13.6 percent of the total population. When the statistics 
for youthful offenders (ages 18-20) are added in, the 
percentages are even more sobering. In 1979 children and 
youth ages 12 to 20 accounted for 38 percent of all 
violent crime arrests, 62 percent of all serious property 
crime arrests and 57 percent of all overall serious crime 
arrests.16 . 

When actual numbers are substituted for percent
ages the statistics become still more dramatic. In 1980 
the FBI reported approximately 9.7 million total arrests, 
of which approximately 2.1 million were juveniles aged 10 
to 17. According to self-reporting surveys, each year 
males age 12 to 18 commit 3.3 million aggravated 
assaults, 2.5 million grand thefts and 6.1 million breakings 
and enterings.1 

7 The numbers for crime in the schools 
are also staggering. An estimated 282,000 students are 
attacked at school in a typical one-month period, and an 
estimated 5,200 teachers are physically attacked at 
school each month. 1 8 

Disagreement exists as to whether juvenile crime is 
presently on the increase or in decline. However, the best 
judgment of experts is that juvenile crime increased 
significantly from 1960 through 1975 and, at least as to 
violent crime, has perhaps decreased modestly since that 
date. l9 What is known with more certainty is that, 
despite fluctuations in the juvenile crime rate, a substan
tial percentage of violent, random street crime--the 
crime which so terrorizes and marks our society--and an 
even higher percentage of crimes against personal proper
ty, are committed by the young. As one commentator has 
said, "[ C] rime in the United States is primarily the 
province of the young. ,,20 And, as regards crime by the 
young, it is primarily the province of males rather than 
females; disproportionately minority youth rather than 
white youth (especially as to violent crime); and youths 
from poor backgrounds, rather than from middle class 
backgrounds. 2 

1 
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Public Perceptions, and Demands for Relaxation of 
Juvenile Confidentiality 

Perhaps the real conclusion that should emerge from 
any discussion of juvenile crime statistics is not so much a 
statement about the incidence or nature of juvenile 
crime, as it is about the public's perception of the 
incidence and nature of juvenile crime. Most experts 
agree that the media and the public perceive that a 
juvenile "crime wave" is underway, and in some areas a 
virtual "reign of terror" by armed and dangerous juveniles 
and youth gangs. 2 2 

Given this perceived epidemic of juvenile crime, it 
is no surprise that criminal justice officials, political 
figures and the public are calling for tougher measures 
against juveniles, including a relaxation of secrecy stand
ards. Indeed, as long ago as 1957, J. Edgar Hoover issued 
a rousing call for a relaxation of juvenile confidentiality 
strictures. 

"Gang-style ferocity--once the evil domain of 
hardened adult criminals--now enters chiefly 
in cliques of teenage brigands. Their indi
vidual and gang exploits rival the savagery of 
the veteran desperadoes of bygone days." 

* * * 
"Publicizing the names as well as crimes for 
public scrutiny releases of past records to 
appropriate law enforcement officials, and 
fingerprinting for future identification are all 
necessary procedures in the war on flagrant 
violators regardless of age. Local police and 
citizens have a right to know the identities of 
the potential threats to public order within 
their com m uni ties. ,,23 

In 1982, Martin Guggenheim, a professor of family 
and juvenile law at New York University Law School, said 
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it:t an .interview that a relaxation of confidentiality provi
sions IS -"long overdue." "We should eliminate confidenti-
ality" he said. "It has been a protection for terrible 
abuses.,,21t According to critics like Professor Guggen
heim, the theory of confidentiality does not apply to the 
tougher juvenile criminals of today. 

Even juvenile court judges have begun to call for a 
reform and balancing of confidentiality laws in the face 
of the supposed rising tide of juvenile crime. At a recent 
~ymposium Ja!lles J. Delaney, a juvenile and family court 
Judge from Brighton, Colorado, expressed the view that a 
juvenile who commits a crime forfeits his rights of 
privacy--in just the same way that adult offenders forfeit 
their right of privacy. 

"When a juvenile steals an automobile and 
wrecks it, does he still have the same right to 
privacy as another who does not offend?" 

* * * 
"[ W] e must address the issue of juvenile rec
ords and confidentiali ty with reason. There 
must be a balancing of rights and obligBjtions, 
on the part of both the juvenile and soci
ety.,,25 

Judicial Challenge to the Juvenile Justice Philosophy 

The increase in the amount and severity of juvenile 
crime has also led scholars, and eventually the courts and 
legislatures, to take a skeptical look at the basic princi
ples of the juvenile justice system--non-culpability and 
rehabilitation. As long ago as the mid-1950's some 
commentators were beginning to ask tough questions 
ab?ut the wisdom and efficacy of the juvenile justice 
philosophy. The Annual Survey of American Law for 1954 
cited the increasing crime rate among juveniles and noted 
that this had "given impetus to those who would call for a 
solution in terms of strict retribution and deterrent 
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penalties." It predicted that n [A] sharp clash of 6 di
vergent penal philosophies may well be in the offing. ,,2 

By the mid-1960's the Supreme Court had begun to 
react to the percussion of the public policy debate. The 
Court worried that the juvenile court process offered 
juveniles the worst of both worlds. Juveniles were 
deprived of the constitutional protections provided to 
defendants in criminal proceedings and yet they seemed 
to receive little of the rehabilitative treatment supposed
ly provided by juvenile courts.2 

7 
In 1966, in a case called Kent v. United States, the 

Court issued the first of a series of landmark decisions 
that, when completed, would reform the juvenile justice 
process so that it more closely resembled the criminal 
justice process. In Kent, the Supreme Court considered 
whether certain procedural safeguards should be met 
before a juvenile court could ~ransfer a 16-year-old 
accused of forcible entry, robbery and rape to an adult 
court. 

The Court decided that, "[ W] hile there can be no 
doubt of the original laudable purpose of the juvenile 
courts, studies and critiques in recent years raise serious 
questions as to whether actual performance measures well 
enough against theoretical performance to make tolerable 
the immunity of the process from the reach of the 
consitutional guarantees applicable to adults.,,28 Kent, 
affirmed that juveniles have a right to counsel in juvenile 
proceedings; provided for a right to a hearing before a 
juvenile court waives jurisdiction; and provided for a right 
of access by the juvenile's attorney to records relied on by 
the court. 

In Kent, and the decisions which follow.ed during the 
period 1966 to 1975, the Supreme Court required juvenile 
courts to provide juveniles with most of the basic consti
tutional rights and protections which applied in adult 
criminal prosecutions.2 

9 In re Gault, (1967) reaffirmed a 
juvenile's right to counsel; provided a right to n~tice of 
charges; and a right to confront and cross-examine wit
nesses. 30 In re Winship, (1970) held that juvenile courts 
must use the "beyond a reasonable doubt" standard applic-
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a!>le to adult criminal proceedings to make a determina
tion of a juvenile's "guilt."s1 Breed v. Jones (1975) held 
that ju~enile courts must adhere to the double jeopardy 
prote~tIons offered by the Fifth Amendment. 32 Indeed, by 
th~ time that the Supreme Court was done juveniles 
enjoyed every federal constitutional protectio~ afforded 
ad.ult criminal defendants, except the unqualified right to 
a Jury trial. S S 

. ~he Supreme Court's message in these cases was 
qUite Simple •. The C~urt was saying that if, as a practical 
?latter e~en I~ not In t~eory! )uveniles were being pun
Ish.ed by Juvenile court dispOSItions, then juveniles should 
~nJoy the same constitutional, procedural protections en
Joyed by adult9. 

Judicial Challenges to Juvenile Justice Confidentiality 

. _ As the co.n~ep~ion of the juvenile court as a non
criminal, rehabllltatIve process faded, it was to be ex·
pected that the concept that juvenile records must be 
kept confidential in order to foster these concepts would 
also fade. Not surprisingly, the Supreme Court's chal
lenge. to pat~rnalism in the juvenile courts included a 
skeptI~al review of juvenile justice confidentiality. . In 
1?67 In In r~ .Gault, the Supreme Court expressed con
Siderable cyniCism about the reality, if not the wisdom of 
confidentiality. ' 

"As the Supreme Court of Arizona phrased it 
in the p~esent case, the summary procedures 
of JuvenIle Courts are sometimes defended by 
a statement that it is the law's policy to hide 
youthful errors from the full gaze of the 
public and bury them in the graveyard of the 
forgo~ten past. This claim of secrecy, how
ever, IS more rhetoric than reality.nSIt 

. .In every instance over the last 20 years in which 
Juvenile record confidentiality has conflicted with another 
constitutional right, the Supreme Court has said that 
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confidentiality must recede. In Davis v. Alaska, for 
example, the Supreme Court held that an adult defendant, 
who had been prosecuted for grand larceny and burgla:y, 
had been denied his constitutional right of confrontatIon 
by a lower court's protective order which prevented him 
from cross-examining a prosecution witness who happened 
to be a juvenile. The lower court issued the order because 
the defendant's cross-examination would have revealed 
that the witness was on probation from a juvenile adjudi
cation of delinquency. The Court rejected the State's 
argument that the secrecy of these juvenile. ~ec~rds must 
be preserved in order to further the "rehabll1tatlve goals 
of the juvenile correctional procedures."s 5 The Supreme 
Court concluded that "the State's policy interest in pro
tecting the confidentiality of a juvenile offender's record 
cannot require yielding so vital a constitutional right as 
the effective cross-examination for bias of an adverse 
witness.,,36 

In Oklahoma Publishing v. District Court,S 7 and 
Smith v. Daily Mail Publishing Cp.," 8 the Supreme Court 
held that a court order and a statute, respectively, 
prohibiting the publication of a juvenile defendant's name 
and photograph or name only, was an impermissible yiola
tion of the First Amendment. In both cases the medIa had 
lawfully obtained the name ~n~ photogr!lph of the juve~
ile and thus in both cases thIS Information was already In 
th~ public domain. Although neither decision holds that 
the media has a right of access to juvenile court proceed
ings or records, both do hold that once information is 
lawfully obtained by the media, ~he First A.mendme~t 
interest in a free press must prevall over the Interest In 
preserving the anonymity of juvenile defendants. 

"The sole interest advanced by the State to 
justify its criminal statute is to protect th.e 
anonymity of the juvenile offender. It IS 
asserted that confidentiality will further his 
rehabilitation because publication of the name 
may encourage further antisocial conduct and 
also may cause the juvenile to lose future 
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employment or suffer other consequences for 
this single offense. The important rights 
created by the First Amendment must be 
considered [and] must prevail over the state's 
interest in protecting juveniles ••• "S 9 

These decisions do not mean that the Supreme Court 
has. aban.doned an i~terest in upholding the confidentiality 
of Juvemle proceedIngs or records. And indeed, in virtu
ally all of its juvenile justice decisions the Court has 
acknowledged the importance of confidentiality, even 
while holding that confidentiali tj does not prevail over 
other constitutional interests." However, what these 
decisions do demonstrate is that the concept of confiden
tiali ty, like the concepts of non-culpability and rehabili ta
tion from which it partly springs, is no longer sacrosanct. 

Empirical and Legislative Chall~es to Juvenile Justice 
Philosophy ~ . 

Of course, the judiciary is not alone in challenging 
the principles of the juvenile justice system. Empirical 
studIes seem to bear out that rehabilitative efforts aimed 
at juvenile offenders have not worked very well. Studies 
of juvenile recidivism are admittedly inconclusive and 
t~ey .are hampered by the fact that confidentiality' poli
CIes Impede the combining of juvenile justice and adult 

. ·alh·t "1 crlmln IS ory records. However, even some conserv-
ative estimates indicate that about 35 percent of the 
juv~niles found to be delinquent are subsequently found 
dellnquent for another offense:t2 Other juvenile recidi
vism studies show much higher rates, sometimes exceed
ing 60 percent." S 

In any event, there are two points on which nearly 
everyone agrees: (1) present juvenile recidivism rates are 
alarmingly high; and (2) juvenile offenders seem to have 
higher recidivism ra~es th~n do adults ..... Certainly many, 
and probably most JuvenIles who have experienced the 
"benefit" of juvenile courts and corrections treatment are 
no~ thereby rehabilitated and many commit subsequent 
crImes. 
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Recent Legislation Authorizes Punishment of Juvenile 
Offenders 

Increasing numbers of experts are also questioning 
whether rehabilitation even ought to be the system's goal. 
It has been argued that j~venile offenders sho~l~ b~ 
considered criminally responsible; that. they hav~ a ~lght 
to punishment and to be spared. the InB:pprop~late Inter: 
vention, manipulation and exercise of discretion a~d. do 
minion that comes with attempts to treat and rehabilItate 
. '1 It 5 Juvenl eSt d' W h' t Juvenile justice legislation adopte In as Ing .on 
state in 1977 calls for "punishment com~~ns~rate With 
the age, crime and criminal history of the ~uvenl1e .offe~d
er." Commentators at a national symposium on Juvenile 
justice in 1977 noted the sharp contrast betwee~ .the 
"punishment" language in this statute. an~ the "rehabilIta
tive" language in traditional juvenile JustIce statutes. 

"This statute stands in contrast to the more 
com mon and traditional juvenile justice. ~ta
tutes which stress treatment and rehabllIta
tion.nlt 6 

They conclude that the Washington statute indicates that 
d "It 7 na great change appears to have occurre : . ' 

The growing popularity of the notion that Juvenl1~s 
should be punished for their crimes is also renec~ed In 
recent legislation which permits juveniles to be tried as 
adults at an increasingly young age. In the same year that 
Washington state amended its legislation, ~ew York's 
legislature responded to urgent calls from. polIce and the 
public for help in combatting teenage crime. The Ne~ 
York legislature amended its juvenil~ ~ode to perll}.l~ 
children 15 or over to be tried for homiCides as adults •. 
More recently, in July, 1982, New Jersey. a!Dend.ed ItS 
already strict juvenile justice code to .per!Dlt Juveniles 14 
years old and older to be tried as adults In cases such as 
murder, kidnapping or 'sexual assault.

1t9 
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Of course, not everyone is happy with this approach. 
T~e. ~ational Council on Crime and Delinquency sharply 
critIcized the N~w Jersey law. 'rhey condemn€d the adult 
trial pr()visions stating that they were adopted, 

" ••• in spite of the fact that there is no evi
dence that the adult corr.ectional system 
works either to deter crime or rehabilitate 
offenders. In its present overcrowded and 
crisis-ridden condition, it is doubtful that the 
adult system can offer the juvenile offender 
much more than confinement at best and homo
sexual rape and other brutality at worst."s 0 

Supreme Court Reforms and Legislation Change the Per
ception of a Juvenile "Conviction" 

Ironically, the notion that juveniles should have 
criminal responsibility for their wrongdoing has received a 
boost from the Supreme Court's juvenile justice reforms. 
By extending many of the adult criminal due process 
protections to juvenile trials, the Court has imbued the 
juvenile trial with the elements of fairness, impartiality 
and dispositiveness customarily associated with adult 
trials. Thus, when a juvenile is found delinquent today 
there is reason for confidence in the fairness and accur
acy of that judgment. 

If juveniles are tried by standards that were prev
iously only used when making determinations of criminal 
responsibility, and' if ~he juvenile is found "guilty" accord
ing to such standards, then it is easier to argue that the 
consequences of a juvenile's conviction--including the 
recordkeeping consequences-- should be the same as the 
consequences of an adult conviction. In the adult system, 
conviction record information is largely available to the 
public on the theory that conviction records, unlike arrest 
records, are a reliable indicator of wrongdoing; that the 
criminal has "waived" his right to privacy in that data; 
and that, in any event, the public interest in those who 
violate society's laws outweighs the offender's privacy 
interest. 
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Increased confidence in the reliability of juvenile 
delinquency adjudications makes it more attractive to 
argue that the waiver and public interest considerations 
which apply to conviction records should apply, as well, to 
juvenile delinquency records. Not surprisingly, this 
change in the perception of the meaning of a juvenile 
delinquency adjudication has led to recent changes in 
state juvenile justice record statutes. Prior to 1975, 
juvenile justice statutes seldom distinguished between 
juvenile "arrest" and delinquency records. Both enjoyed a 
similar, high degree of confidentiality. However, over the 
last ten years, seven states--Alaska, Delaware, Georgia, 
Mississippi, Nevada, New Jersey and Pennsylvania--have 
modified their juvenile codes to authorize the public 
release of the names and delinquency record dates of 
juveniles adjudicated delinquent who either have a prior 
record or who have committed a serious offense. 51 

Basis for Confidentiality May be Re-examined 

In summing up the findings of the 1977 national 
symposium, the commentators concluded that the sympo
sium indicates that the traditional principles of non
culpability and rehabilitation are losing currency. Speci
fically, they identified, among other things, the following 
developments: 

1. The doctrines of non-culpability and rehabili
tation are under serious attack, both from the 
courts and from state legislatures. 

2. The idea of "punishing" juveniles is being ser
iously reconsidered. 

3. As America's population ages, and as elderly 
citizens are victimized or fear being victim
ized by juvenile crime, the incarceration of 
juvenile offenders is likely to become increas
ingly popular. 52 
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. t·f"B~fause confidentiality in our society is seldom 
~us ~ Ia e ~s a~ ~nd in itself, proponents of juvenile 
JustIce confidentIalIty will be called upon to demonstrate 
t~;t ~he d~gree of con(identiality now enjoyed by juvenile 
? en ers IS warranted; presumably because confidential
~ty . fosters re~abilitation and because efforts at rehabili-
atIon are desIrable and realistic. In the absence of such 

a demonstration, it is likely that juvenile justice records 
or at least those that pertain to "older" juveniles wili 
eventually be subject to the same confidentiality stand
ards that apply to adult criminal record information. In 
s:;y event, proponents of juvenile justice confidentiality 
s o~ld expect that over the course of the next decade 
polIcymakers will take a careful and skeptical look at th~ 
~urpo~e, . pr~cticability and effect of confidentiality in 
JuvenIle JustIce proceedings and records. 
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PART TWO 

'raE CREATION AND MAINTENANCE 
OF JUVENILE JUSTICE RECORDS 

This part of the report deals with both law and 
practice as they affect the creation and maintenance of 
juvenile justice records. ... 

Chapter One describes the way· In WhIch poltc.e 
departments create and maintain records about theIr 
contacts with juvenile suspects and offenders. The .chap
ter concludes that the creation and ~aintenance ~f Juv~n
ile records by the police remains an Informal act In WhIch 
police agencies have significant discre~ion. To date, state 
legislatures have not dictated the c.Ircu~stances under 
which police agencies can create a JuvenIle record, nor 
have they set standards for the content of those. r~~cords 
or the amount of time or circumstances under WhICh they 
must be maintained. 

However, most legislatures have s~t stand~rds for 
the fingerprinting of juveniles. In ~o dOIng! leg~slatures 
greatly influence the use and sharIng of JuvenIle. data 
because in most adult criminal history systems fIng~r
prints are required to obtain or, at least, to verIfy 
juvenile history data.. .. . . 

Chapter Two descrIbes the way In whI~h Juvenzle 
courts create and maintain records abo~t theIr conta~ts 
with juvenile offenders. The chapter Includes a brIef 
description of how the juvenile courts operate, a~d de
scribes the types of records customari~y crea~ed by Juven
ile courts and the role of state law In settIng standards 
for such recordkeeping.· Last1~, t~e affe?t o~ state 
statutes which forbid the co-mInglIng of JuvenIle and 
adult records are discussed. 
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Chapter One 

LAW ENFORCEMENT AGENCY RECORDS 

This chapter describes the way in which police 
departments customarily create and maintain records 
about their contacts with juve.nile suspects and offenders. 
Historically, the courts and legislatures have given the 
police almost unfettered discretion to create and main
tain any type of information about juvenile suspects or 
alleged offenders. The result has been a very informal 
system producing rec~ords which are an amalgam of adult 
investigative and arr'est records. The courts and legisla
tures have placed restraints on these records only at the. 
dissemination stage. 

The legislaturf2!s' only significant intervention to 
date has been to regulate the creation and sharing of 
juvenile fingerprint records. However, regulation of the 
creation and use of fingerprint records is critical. In 
modern, adult justice information systems fingerprint 
records are essential for the location and verification of 
record entries. 

Discretion to Create Records 

Historically, law enforcement agencies have had 
wide discretion to create and maintain records of their 
contact with juveniles. Police discretion to create juven
ile justice records is merely an extension of their discre
tion to apprehend and refer to juvenile court juveniles 
who are engaged in criminal or anti-social acts. While 
jUvenile codes in many states instruct police agencies that 
they can only "take into custody" juveniles, not "arrest" 
them, and can only "refer" juveniles to juvenile courts, 
not arraign or book them, this is merely a change in 
vocabulary.5 3 

Juvenile codes in most states do not disturb tradi
tional police discretion to determine whether a juvenile 
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should be taken into custody and, once in custody, 
whether he should be released or formally referred to 
juvenile court.5 

It Furthermore, juvenile codes in the vast 
majority of states do not restrict police discretion as to 
whether to create a record of their contacts with juven
iles, nor do juvenile codes tell police what to put in those 
records. 

According to commentators, five variables usually 
affect whether a police department establishes a record 
about a particular juvenile contact: (1) the severity of 
the act; (2) community attitudes; (3) the juvenile's past 
conduct; (4) the police officer's background and tolerance; 
and (5) the juvenile's demeanor after being arrested. 5 S A 
survey done in 1970 of the New York City Police Depart
ment's dealings with juveniles found that the "interplay 
between the juveniles' attitude and the police officers' 
background and tolerance" is the principal factor in 
determining whether the officer makes a permanent rec
ord of his contact with a particular juvenile. 5 S If a police 
agency decides to make a record of the "arrest," "deten
tion," or other contact, the agency typically completes a 
card containing spaces for various items of personal 
identification; a description of the incident; the date of 
the occurrence; and any subsequent disposition. 5 7 

Customarily, the space for disposition information is 
never completed. According to estimates, between fifty 
and eighty percent of all juveniles taken into custody are 
immediately released or otherwise handled within the 
arresting agency. 5 8 Even when a juvenile is subsequently 
processed by a juvenile court, the police department is 
not likely to receive or record the disposition. At 
present, not one state juvenile code requires law enforce
ment agencies to include dispositions on juvenile justice 
arrest or detention records. 

In the absence of statutory restrictions, the courts 
have affirmed ~hat the police have broa.d discretion to 
create and maintain juvenile records. In Monroe v. 
Tielsch, the Washington State Supreme Court refused to 
order a police department to purge juvenile arrest rec
ords, citing the department's legitimate interest in those. 
records. 
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"Thus in dealing with juveniles who are fre
que?tly as mobile as any other part of our 
SOCIety, law enforcement officials should have 
!he a~sista~ce of the past involvement of the 
JuvenIle wIth off enses as reflected by ar-
rests. ,,59 . 

Other courts have reached the same conclusion. 

"But in the absence of statute, discretion in 
the matter ,belongs to the police. Since they 
are .responsIble for our safety, it is for them to 
decIde whose identification papers will be apt 
to assist them in the performance of their 
duty."s 0 

In Dugan v. Police Department, City of Camden a 
New J ersey Super~or ~ourt upheld the right of a pOlice 
?epartment to maIntaIn records of juvenile arrests' which 
Included the particular charge on which the juvenile was 
a!-,rested. The Court found that statutory and constitu
tIonal challenges tOsJhis authority were without merit. S1 

~n Cuevas v. Leary, decided by a federal District Court 
In 1970, a determined challenge by New York legal aide 
attorneys led to restrictions on the New York Police 
Department's use of juvenile detention records (called 
Y.D.-1 cards). The legal aide attorneys charged that 
many police officers cited youngsters on a Y.D.-1 card for 
B:ny type. ~f i!1vestigative or intelligence contact, with 
lIttle ,verIfIcatIon that the particular youngster had done 
anythIn~ wro~g. T~e. informality of the system allegedly 
le~ to InconSIstencIes, inaccuracies, and ultimately un-
faIrness. 6 3 , 

. The District Court declined to restrict police dis
cre~Ion to .create Y.D.-1 cards. However, the Court 
dec!ded that these cards were analogous to adult investi
ga tI ve records and not so analogous to adult arrest 
records and, accordingly, the Court approved a settlement 
~hereby the. police were restricted from sharing the Y.D.
.1 cards outsIde of the Department. 
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Fingerprints and Photographs 

The only aspect of the creation and maintenance of 
juvenile justice records by law enforcement agencies 
which is customarily subject to statutory regulation is the 
fingerprinting and photographing of juveniles. Of course, 
whether or not a juvenile can be fingerprinted, and the 
prints retained in police files, has a very significant 
impact on the availability and accessibility of juvenile 
records. Fingerprints are essential for sear~hing record 
systems, for matchi11g' records to record subjects' and for 
use in investigations. 

The Federal Youth Corrections Act states that 
unless a juvenile is prosecuted as an adult, the law 
enforcement agency which takes the youth into custody-
typically the United States Marshal's Office or the FBI-
cannot take the youth's fingerprints or photograph unless 
the awency first obtains the written consent of the 
judge. It 

Many state juvenile codes also prohibit or restrict 
the fingerprinting of juveniles and impose restrictions on 
the use and disposition of these prints. Provisions of this 
kind, are included in the laws of Alabama, the District of 
Columbia, Georgia, illinois, Indiana, Iowa, Kansas, Mon
tana, Nebraska, Nevada, New Jersey, New York, North 
Dakota, Oregon, South Carolina, Texas, Vermont, Virginia 
and Wyoming. 

Most of the statutes are similar~ They prohibit 
agencies from taking a juvenile's prints unless he is at 
least an adolescent and he has committed a serious 
offense. In addition, many of the statutes prohibit 
agencies from mixing juvenile and adult prints and require 
the agency to destroy the prints once the juvenile reaches 
adulthood, at least, if the juvenile has established a "clean 
record" period beforehand. 

Iowa's statutory fingerprint provision is fairly typi
cal. It provides that a juvenile taken into custody by a 
criminal justice agency may not be fingerprinted unless: 
(1) the juvenile court waives jurisdiction so that the 
juvenile can be prosecuted as an adult; or (2) the juvenile 
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is 14 years of age or older and charged with an offense 
that would be a felony if committed by an adult. Finger
prints of juveniles are required to be kept separate from 
those of adults and may not be placed in the state central 
repository which contains ad~t criminal records nor sent 
to any federal fingerprint repository. 

Under Iowa law access to fingerprints of juveniles is 
limited to peace officers when necessary for the dis
charge of their official duties or when ordered by the 
juvenile court in individual cases when inspection is 
"necessary in the public interest." If no petition alleging 
delinquency is filed or if the outcome of the juvenile 
court proceedings is favorable to the juvenile, the finger
prints must be removed from the file and destroyed. Even 
if the juvenile is adjudicated delinquent, Iowa requires 
that the pl'ints must be destroyed when he or she reaches 
21 years of age, provided that the juvenile has not been 
the subject of a delinquency adjudication or conviction of 
a felony or aggravated misdemeanor since the juvenile 
attained 16 years of age. 

The only flexibility in Iowa's st~tutory scheme, and 
the scheme in many other states, involves latent prints 
which are found in an investigation. If latent fingerprints 
are. found during the inve,stigation of a crime and a peace 
offIcer has reasonable grounds to believe the prints are 
those of a particular juvenile, the juvenile may be finger
printed without regard to age or the nature of the offense 
"for immediate comparison" with the latent prints. It the 
comparison is negative or the juvenile is not referred to 
the court, the fingerprints mus't be destroyed immediate
ly. If thra comparison is positive and the child is referred 
to the court, all copies of the fingerprints must be 
delivered to the court for disposition. 
. Nevada's statute is very similar, except that juven
Iles under the age of 14, charged with offenses that would 
be felonies if committed by adults, may be fingerprinted 
with court approval. Nevada also permits fingerprints of 
juveniles to be sent to the state criminal record reposi
tory and to the FBI if the juvenile is found to have 
committed an offense that would be a felony if commit-
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ted by an adult. Such fingerprints are to be, maintained, in 
files separate from Nevada's adult files, sU~Ject to special 
security precaut,ions" and ~e to, be ,avallabl~ only for 
comparison purposes In the InvestIgatI~n of crlm,e. The 
Nevada law also authorizes the taking of prints for 
comparison with latent prints.6 

5 

New York's family court statute includes detailed 
provisions for juvenile fingerprint recor?s. ~ juvenile 
may be fingerprinted by a police agency If he IS at lea~t 
13 years old and is charged with an offense that If 
committed by an adult would be a class A, B or C felony, 
or is at least 11 years old and is charged with an offense 
that would be a class A or B felony. All copies of such 
fingerprints must be forwarded to the state central record 
reposi tory and no copies may be retained locally. / 

If the juvenile court adjudication is favorabl~ to the 
juvenile, the family court must order the repository to 
destroy the fingerprints. If, on the other hand, the 
juvenile is adjudicated delinquent for an offense ~hat 
would be a felony if committed by an adult, the prints 
may be maintained by the repository in a special juvenile 
file. ' If the juvenile reaches age 21, or 3 years a~ter the 
adjudication, the fingerprints m~st be dest~o~ed, If there 
has been no intervening conviction of a crimInal offense. 
Importantly, if the subject is convicted of, a c~imb~al 
offense before the prints are destroyed, the JuvenIle file 
is transferred to the repository's adult criminal file and 
becomes available as part of that file. 

Because so many states prohibit local police agen
cies from sending juvenile fingerprints to the FBI, the 
Attorney General's Task Force Re~port on Violent Crime 
calls upon the Attorney General to encourage states to 
take appropriate steps to make juvenile fingerprints av~il
able to the FBI. 6 

6 New Jersey has recently done Just 
that. Its new juvenile offender law adopted on J~ly 23, 
1982, permits the fingerprinting', and photographIn~ of 
most juvenile offenders and establ1shes a central registry 
of juvenile offenders for the E~xchange ~f pr,ints ~nd 
information among law enforcement agenCIes, Including 
the FBI.67 
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Chapter Two 

JUVENILB COURT RECORDS 

This chapt~r describes the manner in which juvenile 
cou:tscustomarily create and maintain records about 
the~r c0!1tacts ,with juvenile offenders. The chapter 
begIns wIth a brIef description of the size and manner of 
oper~tion o! the juvenile court system. 

JuvenIle Court records, unlike juvenile police rec-
ords, are closely regula ted by legislation and court rule.' 
In most states there are two types of juvenile court 
:ecor?s:, legal records, which formally describe the 
Juv,enile s e~p~rience in the court; and social records, 
WhICh c,ontaln Information about the juvenile's background 
and subjective, eValuative information. 

, ~n ,most, states, statute law requires that an indi-
V~dual s JuvenIle record information and his adult criminal 
h,Istor~ record information not be combined. This prohibi-
tIon hInders the development of statistical data creates 
problems for the ~ffecti~e implementation of 'first of-
fender, and other InnovatIve sentencing ,programs and .~. 

d?pendln~ upon one's point of view, either provide~ indi~ 
vlduals ~I th a needed second chance or an inappropriate 
opportunIty for a second criminal career. 

The Juvenile Court System 

, There ar~ sapproximately 2,800 juvenile courts in the 
UnIted, States. Most of these courts are created and 
auth~~Ized by state statute, although they are usually 
munICIpal or county based. In most states juvenile courts 
have a c0n:tplex tanlfle of relationships with state and 
local, agenCIes. The Juvenile courts' ability to function is 

Q usua~y dependent on fiscal and administrative resources 
pro~Ided by ?ot~9state and local welfare and criminal 
J~sbce agen?Ies. Customarily, juvenile courts' deci-
Sions are reVIewable by the state's appellate courts. 
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Over the years the juvenile. c~~rts and the~r judges 
have been the subject of harsh crItiCIsm. JuvenIle court 
judges are sometimes elected; sometimes serve in the 
position on a part-time basis; may not be. lawyers; and 
may not in rare cases, even have the benefit of a college 
educatidn.70 These factors, coupled with chronically and 
critically low funding, provoke charges of poor perfor~
ance. One law review commentator observed that while 
"good will, compassion and similar virtues •.• are admir
ably present throughout the system ••• expertise, the 
keystone of the whole venture, is lacking.,,71 

Prodded by these criticisms and the Supreme Court's 
extension of sUbstantial due process rights to juvenile 
defendants, juvenile courts in recent years have become 
more formal and arguably more professional. Today, most 
juvenile courts are courts in every sense of the word, 
replete with full-time lawyers, jurists, public prosecutors, 
public defenders or legal aide attorneys, and private 
counsel.72 

Although juvenile courts vary to some extent from 
state to state in philosophy, function and procedure, 
virtually every juvenile court divides its pr~ceeding~ into 
three stages. First, the court holds a detention hearing to 
determine if the youth will be detailed in a juvenile 
institution pending the "trial." Second, the court holds 
the trial (sometimes called a jurisdictional hearing) in 
which the youth's conduct is established. 7 

3 Third, juven
ile courts hold dispositional or sentencing proceedings in 
which the youth may be ordered to return to his family, 
referred to a youth welfare or services agency, or, in rare 
cases, sent to a juvenile correctional institute ... 

Legal and Social Records 

Unlike law enforcement juvenile records, the rec
ords maintained by juvenile courts are, to some extent at 
least, regulated by state legislation. Virtually ever1.sta~e 
mandates that its juvenile courts create and maIntain 
records about the children it processes, and most of those 
statutes describe the records in some detail. 
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Furthermore, most of these statutes distinguish be
tween two types of juvenile court records; legal records 
and s~cial records. Legal records usually consist of the 
following d<?cuments: the petition (which by law in many 
~~ate~ must include the juvenile's name and age, the 
Identity of the juvenile's parents, their address and must 
describe the nature of the offense); a summon;· a notice. 

t · , , 
any mo Ions; the court's findings; any court orders· and 
the judgment.7 5 , 

Legal records are created. more or less automatic
ally and the type of information which these records 
contain and their maintenance is usually not a matter of 
~iscretion f?r the juvenile court judge. One juvenile court 
Judge described the process that impels the creation of 
legal records as follows: 

nTh . '1 e Juvenl e court, therefore, receives a 
great quantity of detail, the receipt of which 
it does not control. 

The public prosecutor files petitions in delin
quency. These must allege the juvenile's name 
and age, identify parents and their address and 
state the precise nature of the offense. This 
becomes and remains a permanent court rec
ord unless and until sealed or expunged. A 
preliminary hearing will reveal further detail 
about the alleged offender and offense, pre
served in a stenographic record. Motions to 
suppress. evidence or for greater particularity 
further Increase the record. An admission to 
the petition will develop yet more recorded 
detail about the child and the offense. A 
contested hearing whether to court or jury 
will add to the record. ,,76 ' 

Social records usually include information about the 
juvenile's family background; records of medical or men
tal health examinations; treatment information· and other 
types of personal information compiled by 'probation, 
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treatment and rehabilitative personnel. The creat.ion and 
maintenance of social record information is considered 
more controversial than the creation and maintenance of 
legal record information. Social record data is regarded 
as more sensitive and less germaine to the juvenile justice 
process than legal record information. Probably for these 
reasons, juvenile justice statutes generally accord social 
records the highest degree of confidentiality, frequently 
requiring court approval for access by anyone other than 
the juvenile or his representatives and court and ,rehabili
tative personnel. 

Customarily, juvenile court statutes do not define or 
in any way restrict the type or amount of personal 
information that can be collected or placed in social 
records. In consequence, critics have charged juvenile 
judges and rehabilitative agencies with an unthinking, 
unselective and ultimately counterproductive "lust" for 
the acquisition of extremely personal data about juveniles 
and their. families. 

" ... [T] here are no laws establishing any qual
ity controls with regard to practices of col
lecting and using information. Thus, juvenile 
courts are not compelled to be introspective 
at-out their information-gathering practices. 
In other words, juvenile courts are never re
quired to ask themselves (never mind prove) 
why, in a robbery case, for example, there is 
or is not a justification for expending re
sources to collect information regarding the 
child's performance in school or the degree to 
which his family is functional or dysfunctional. 
* * * The policy question on the level of 
information systems is to what extent should 
the juvenile courts be allowed to collect and 
store information, particularly information of 
a private nature, which has a relatively low 
predictive power. * * * There are no laws 
which presently recognize that a juvenile 
court's thirst for information should be 
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weighed 9¥aIOnst· . . . a JuvenIle's rIght and d f prIvacy." nee or 

The courts have not t k ' 
as the commentators h a ~n nearly so negative a view 
information. In T.N ~ve of Juven.ile courts' appetite for 
County of San Fran '. ' v, SuperIor Court of City and 
ilornia--traditiOnallYc~C.2, ihe Supr~me Court of Cal
most sensitive to privac;e 0 the natI?n's courts that is 
purge juvenile records concerns--~eJected a request to 
Court's rationale that' ~~~ quoted WIth approval the trial 
available to the probahon e;;. records should be made 
the Court, so that if the 0 Icers and knowledgeable to 
matters can be considereJ .came baC:k . that all of these 
best interests of the minors),98determlnlng What is in the 

A few years later th W h· 
r4~ached exactly the sam e las .Ington Supreme Court 
sons, e conc USlon for the same rea-

"Complete expunction of petitioners' 
records, juvenile court f"l arrest 

h
have categorized as soc:a~s ::,~d l:g~t ftl.lhey 
owever, would be t es, 

Philoso~hy of our jU;:~I:a{:w~o the underlying 
.. 

* * * 
In short the judg f . 
difficult'tasks in th: J.~~~n~al°ne of the most 
the help and . f . ICI system needs all 

In ormatIon possible t h decision as to how t b 0 re.ac a 
juvenile before him.,?79 est correct and aId the 

One of the few complai t 
the juvenile Court's collecti nf s. ~ade b~ a court about 
by the Supreme Court in I on 0 In ormatIon was implied 
Court noted that under ~ re G~ult. There the Supreme 
informality juvenile courts e gUIse of .paternalism and 
juveniles Which theiuve .1 may extract Information from 
adversarial setting. 8 ~ Th~Ice wou.ld n?t offer in a more 

ourt ImplIed, and others have 
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said expressly, that if the juvenile co~rts .collect. sensitiye 
d ta in this manner they have an oblIgatIon to Insure Its 
c~nfidentiality. Otherwise, the juvenile co~rt deceives its 
youthful wards into making disclosures which later come 
back to haunt them. . 

As one juvenile cour~ judge put It: 

" ... the juvenile court entraps the juv~ni~e b~to 
a disclosure under the guise of non-criminality 
and confidentiality. If such is the case, then a 
fraud is thereby perpetrated on the juvenile 
who trusts the integrity of the Court."SI 

Segregation of Juvenile and Adult Records 

Regardless of the content or character of juven!le 
court record information, virtually eyery state ~uv~nlle 
code today requires th~t. such recor?s be ~alntalned 
separately from adult criminal record InformatIon. Pro
visions for separate maintenance of juvenile records are 
found in the juvenile codes of Illinois, Kansas,. Maryland, 
Minnesota, Missouri, New York, North CarolIna, No~th 
Dakota, Pennsylvania, Rhode Island, South Dakota, Vir-
ginia and several other states. . 

In addition, many state adult criminal justice record 
laws provide expressly that juvenile records r;t~y ~ot be 
included in adult systems. For exampl~, LouIsIa~a s la~ 
expressly states that, "nothing contained her~ln. s~all 
require or permit th? coll~ction and ~torage of IndIVIdu
ally identifiable criminal hIstory or del1nquency records of 
juveniles by the bureau unless a juvenile is tried ~d 
convicted as an adult ••• "s 2 Provisions expressly excluding 
juvenile records from inclusion are found in the adult 
criminal history statutes of Kansas (K.S.A. S38-808(2», 
Maryland (S27-743(3X2», Massachusetts (M.G.L.A. S 6r~ 
167) Nevada (Nev. Rev. Stat. S179A.070.2), Pennsyl
vani~ (Pa. Stat. Ann. S18-9105), Virginin (Va. Code Ann. 
S9-108.0.C) and Washington (Rev,. Code Wash. 
SlO.97.030(1». 
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In many other states, the adult criminal justice 
record legislation clearly implies that juvenile records 
may not be included in adult criminal justice files. Most 
('If these'state laws authorize the collection and mainten
,anca of records of "criminal offenses," "penal offenses," 
"Cl~imes," or "criminals." Since most state juvenile codes 
provide that detention of a jUvenile is not an arrest and 
that adjudication as a juvenile delinquent is not a criminal 
conViction, jUvenile records are presumptively excluded 
from inclusion in systems which the state describes as 
adult cI~iminal record systems. 

§igregation requirements have a critical impact on 
the availability of juvenile record information. Today, 
law enforcement agencies and the courts rely upon auto
mated criminal history record systems to obtain informa
tion about offenders for purposes of identification, in
vestigation, charging and sentencing. If juvenile l'ecord 
information cannot be combined with adult data or main
tained in the same system it may, as a practical matter, 
be unavailable to police and the courts--even if theoret
ically they are entitled to the data. 

Depending upon one's point of view, these segrega
tion requirements are either positive, because thE~y give 
individuals a clean slate for a new start in life, or 
negative, because they give individuals a clean slate for a 
second criminal career. Regardless of one's point of' view, 
restraints on the integration of an individual's juvenile and 
adult information frustrates first offender, career of
fender and other innovative sentencing programs and 
plays havoc with statistical and other research efforts. 

To date, the juvenile justice system has lagged 
behind the adult system in developing their own auto
mated record and index systems. Although there are 
many 1ikely reasons for this phenomenon, probably the 
principal reason is the comparative absence of a priori ty 
for quick retrieval and exchange of juvenile justice his
tory information. S S However, as a result of continued 
improvements in the capabilities of information technol
ogy and its growing affordability, automated juvenile 
court and law enforcement systems are becoming increas-
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ingly common.81t Recently, New Jersey adopted legisla
tion which authorizes the creation of a registry of juven
ile offenders for exchange of information among law 
enforcement agencies. 
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PART THREE 

THE DISCLOSURE OP JUVEND..E JUSTICE RECORDS 

There are six chapters in this part of the report. All 
deal with the topic that is central to the report--the 
confidentiality of juvenile justice records. Each concerns 
the circumstances under which juvenile record data is 
available. 

Chapter One deals with sealing and purging. If a 
juvenile record is purged it is destroyed and therefore 
unavailable to everyone. If a juvenile record is sealed 
then, at least in most jurisdictions, it is only available by 
court order, and then only if certain strict conditions are 
met. 

Chapter Two covers disclosures to juvenile justice 
courts and agencies. Chapter Three covers disclosures to 
adult courts and to criminal justice agencies. Chapter 
Four covers disclosures to the juvenile justice subject. 
Chapter Five covers disclosures to researchers. Chapter 
Six deals with the most controversial issue, disclosures to 
governmental, non-criminal justice agencies, private em
ployers, the media and other members of the public. 

These chapters are organized according to the 
identity of the proposed recipient of the data, because the 
availability of juvenile justice data is influenced by this 
factor. In this regard the juvenile system differs substan
tially from the adult system. The disclosure of adult 
criminal history records to noncriminal justice agencies 
turns in most jurisdictions on whether there has been a 
disposition and the character of that disposition. Stated 
simply, adult" conviction records are much more likely to 
be disseminated than adult arrest records. No doubt 
because juvenile dispositions are not supposed to indicate 
or connote criminal conduct, juvenile records, until re
cently at least, have been equally available, or more 
accurately unavailable, regardless of whether the juvenile 
arrest has resulted in a determination of delinquency.8s 
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At the federal level the Youth Corrections Act 
compels Federal District Courts handling juvenile matters 
to safeguard their juvenile records from disclosure, ex
cept in six circumstances.8 

6 .I\.t the state leve~, ,the 
disclosure of juvenile records is affected by the CrImInal 
Justice Information Systems Regulations, originally pub
lished in 1976 by the Law Enforcement Assistance Admin
istration (LEAA) and referred to throughout this report 
as the IIDepartm~nt of Justice Regulations:'. Th~se Reg
ulations apply to all state and local B.gencles wInch h!lve 
in the past received funds from LEAA for collectIng, 
storing or disseminating criminal history information. 
The Regulations prohibit dissemination of juvenile records 
to non-criminal justice agencies unless a federal or state 
statute, court order, rule or court decision specifically 
authorizes their dissemination. 8 

7 

In addition, every state has adopted statutory pro
visions which deal with the disclosure and confidentiality 
of juvenUe records. These provisions usually a~e included 
in separate juvenile or family court codes or tItles, but a 
fE~w juvenile record provisions are found in statu~es g~v
erning adult criminal records or in statutes dealIng wIth 
pStrticular types of offenses, such as drug offenses. , 

Most state juvenile justice codes devote conSIder
able detail to the confidentiality of juvenile records, and 
about half of the states have adopted confidentiality 
provisions that can be classified as comprehensive. ThEil 
comprehensive statutes, naturally, cover ~ broad, rB:nge of 
confidentiality issues, including the fIngerprIntIng of 
juvleniles; the availability and disposition of finger~rint 
files; public attendance at juv~nile c~urt proceedIngs; 
publication of information relating to Juvenile proceed
ings; dissemination of juvenil~ cou:t r?cords (bo~h legal 
rec()rds and social records); dIssemInatIon of polIce rec
ords relating to juveniles; and the sealing and purging of 
juvenile records. States and jurisdictions with statutes 
that may be classified as comprehensive inclu~e Alab?-ma, 
California, the District of Columbia, GeorgIa, IndIana, 
Iowa, Kansas, Maryland, Mississippi, Montana, Nevada, 
New Jersey, North Dakota, Oregon, South Dakota, 
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Tennessee, Texas, Utah, Vermont, Virginia and Washington. 
, ,Juven,ile ~ec~rd inform~tion is widely available 

wIthIn ,the Juv~nI~e Justice system. In theory, it is almost 
~s avaIl~ble wI,thI,n the adult criminal justice system, but 
~n practIce, thIS IS often not the case. Juvenile record 
Information is surprisingly unavailable to record subjects 
in many jurisdictions; juvenile records are available with 
signi!icant restrictions to researchers; and the basic rule 
contI~ues to be--with exceptions--that juvenile data is 
u~avaII~ble to governmentall, non-criminal justice agen
cIes, prIvate employers, the media and other members of 
the public unless specifically authorized bv federal or state 
law. . 
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Chapter One 

SEALING AND PURGING 
OF JUVENILE JUSTICE RECORDS 

All of the chapters in this part of the report deal 
with the disclosure and confidentiality of juvenile justice 
record information; however, probably the most disposi
tive factor affecting such confidentiality is whether the 
juvenile data has been sealed or purged. A seal or purge 
order, with rare exception, will prohibit disclosure regard
less of the identity or purpose of the proposed recipient. 
If the data has been purged it is destroyed and thus 
unavailable, regardless of the identity or purpose of the 
proposed recipient. If the data has been sealed it will 
continue to exist, but customarily cannot be disclosed 
outside of the apency holding the data, except pursuant to 
a court order. 8 

Under federal law a youth's juvenile delinquency 
record is automatically sealed if his conviction is "set 
aside." Under most state statutes a juvenile must petition 
a court f or an order sealing or purging his record. 
Customarily, juveniles are eligible to petition for such an 
order after the elapse of a few years from the date of the 
delinquency adjudication, provided that a subsequent ad
judication has not occurred. In most states a seal or 
purge order can cover both court and police records. 

. Besides. discussing how sealing and purging U~i ts 
disclosure, this chapter also describes the availability ~f a 
seal or purge order based on constitutional considerations 
or based upon the judiciary's inherent authority to redress 
governmental misconduct. Some courts have held that a 
seal or purge order will be granted, independent of 
statutory authority, whenever the juvenile detention, ar
rest or adjudication is unconstitutional, or whenever it is 
based on improper governmental conduct. 
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PederalLaw 

The Federal Youth Corrections Act has something 
of a hybrid sealing formulation in that it provides that all 
court records of a juvenile proceeding are al\:rtamatically 
sealed "[ Upon] the completion of any juvenile delin
quencl proceeding whether or not there is an adjudica
tion." 9 However, unlike a "true" sealing statute, the 
Youth Corrections Act expressly authorizes disclosure of 
the "sealed" juvenile record in a variety of circumstances. 

The courts have narrowed this formulation by hold
ing that under the Youth Corrections Act a juvenile 
offender whose conviction is set aside is entitled to have 
his conviction record "completely" sealed. The Youth 
Corrections Act provides that a youthful offender who is 
discharged from confinement or probation prior to the 
maximum term of such confinement or probation is auto
matically entitled to a set aside of his conviction.9 

0 As 
interpreted by most courts this setting aside of the 
conviction requires a "true" sealing of the juvenile convic
tion record. 

In Doe v. Webster, for example, the District of 
Columbia Circuit held that the set aside provisions impli
ci tly authorize the sealing of the record of the set aside 
conviction. The Court said that once the set aside order 
is communicated to the FBI, then the FBI must: 

"physically remove [ the record] from the 
central criminal files and place [A] in a 
separ.ate storage facility not to be opened 
other th&n in the course of a bona fide crimi
nal investigation by law enforcement authori
ties and where necessary for such investiga
tion. These records may not be used by [the 
FBI] for any other purpose, nor may they be 
disseminated to an10ne public or private, for 
any other purpose." 1 

Oddly, the District of Columbia Circuit in Doe v. 
.webster refused to order the sealing of the record of the 
arrest which led to the conviction. The Court said that 
the Youth Corrections Act does not provide implicit 
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authorization for this step. Furthermore, the Court said 
that police agencies needed the arrest record for future 
investigations; and that arrest inform~tion is l~ss li~e~y to 
be disseminated and, if dissemimlted, IS less stigmatizing. 

In reality the arrest record, standing alone, may be 
more damaging to the juvenUe than the arrest record 
accompanied by the ~m~liorati.J~g and. exp~ana~ory .record 
of the set aside conviction. With this pOint In mind, at 
least two courts have rejected! the District of Columbia 
Circuit's approach and have held that a set aside convic
tion under the Youth Corrections Act implicitly a~th?r
izes the sealing of both the arrest and the conviction 
record.92 

State Law 

With a very few exceptions, all of the states haye 
now added provisions to their juvenile codes for juvenile 
justice record sealing or purging, or both.9 

S These sta
tutes are surprisingly uniform in thei~ appr0B:ch. Most. of 
the statutes contain standards for: (1) the time at which 
the records may be sealed or purged; (2) the conditions 
that must be met; (3) the records affected; (4) the effects 
of the seal or purge; and (5) the circumstances under 
which access to sealed records is permitted. 

When Records May be Sealed or Purged 

The approach of a majority of the states is to make 
the juvenile eligible to petition a ~l!venil~ court for an 
order to seal his record at a speCified time and for an 
order to purge his record at a specified later ti~e. 
Alabama's approach is typical. The Alabama juvenl~e 
code provides for sealing of juvenile records, uP. on peti
tion by the subject or on the court's own m?bo~, two 
years after discharge from cu~tody. or termination of 
court jurisdiction; and for purging five years after the 
subject reaches the age of majority. This approach is 
relatively common, and is followed by Colorado, the 
District of Columbia, Georgia, Idaho, New Jersey, North 
Dakota and numerous other states. 
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Arizona's ~tatute provides for sealing ·at 18 (the age 
of majority) and purging 5 years later. Maryland's statute 
state~ that the juvenile court may order records sealed at 
any. ~Ime and shall order them sealed upon the subject's 
petition, after reaching the age of majority. Texas' code 
provides that the court may seal any time, shall seal two 
years after jurisdiction ends (if stated conditions are met) 
and shall purge the records 7 years after the subject's 
16th birthday (if sta4-ed conditions are met). 

Arkansas' and Indiana's statutes simply say that the 
court may order records purged at any time on its own 
motion or the juvenile's petition. 

California's statute authorizes sealing, upon peti
tion, after the juvenile's 18th birthday or 5 years after 
court jurisdiction ends; and provides for purging 5 years 
after sealing, or automatically at age 38 unless the court 
orders otherwise for good cause shown. Louisiana's sta
tute permits courts to purge juvenile records that have 
been inactive for 10 years. However, Louisiana excepts 
certain serious felony-type offenses from its purging 
provision. Montana provides for sealing at age 18 or 
termination of jurisdiction and purging 10 years later if 
the county attorney agrees. 

A large number of states, including Connecticut, 
Michigan, Mississippi and North Dakota, have adopted 
~tatutes which authorize sealing or purging if the juvenile 
IS adjudicated not delinquent or the petition is dismissed. 

Delaware's and New Jersey's statutes authorize 
purging to occur earlier than the normal time if the 
juvenile intends to enlist in the military. 

Importantly, most of the state statutory sealing and 
purging provisions require the juvenile to petition the 
court illl order to obtain the seal or purge order. Requir
ing juvenile off enders to return to court to obtain a seal 
and purge order poses a substantial burden for most 
juvenile offenders. Undoubtedly, many juvenile offenders 
will not have the understanding, initiative or resources to 
surmount such a hurdle. Alaska's statute is an exception 
in that it requires "automatic" purging. In Alaska a court 
must order the purge of a juvenile record within 30 days 
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of the juvenile's 18th birthday or 30 days from the date 
that the court relinquishes jurisdiction, whichever occurs 
last. 

The President's Commission on Law Enforcement 
and the Administration of Justice's Task Force Report on 
Juvenile Justice described the difficulty which juvenile 
offenders have in seeking a court seal or purge order. 

"Expunging records is not the simple operation 
it may seem. In California it requires initia
tive from the party concerned and usually the 
assistance of an attorney; the procedure 
necessitates a hearing, and it may be compli
eated or im-possible if a person has been a 
juvenile ward in more than one county. 9 

It 

Conditions for Court Action 

Again, the approach taken in Alabama's statute is 
typical: in order for records to be sealed or purged, the 
court must establish at a hearing that the record subject 
has not been subsequently adjudicated delinquent or con
victed of a felony or a misdemeanor involving moral 
turpitude and no juvenile or criminal proceedings may be 
pending. These standards are found in juvenile sealing and 
purging provisions throughout the country. In addition, 
many jurisdictions (including Colorado, the District of 
Columbia, Georgia, Idaho, Texas and Vermont) also re
quire that the court find that the juvenile has been 
"rehabili ta ted. " 

However, some states (including Arkansas, Indiana 
and Maryland) take the opposite tack in that they do not 
set out standards, but instead leave the matter to the 
discretion of the juvenile court. Ohio, as noted in a 
previous section, conditions purging upon the subject's 
waiver in writing of his right to bring a civil action 
against the authorities for his arrest. 

Finally, several state statutes (including those in 
Alabama, the District of Columbia, New Jersey, New 
Mexico and Washington) provide that the juvenile record 
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can be "unsealed" if th b' , 
cated delinquent or conv~c~~d~~ft IS ~ubsequently adjudi
permits the court to take the a crIme. Th!s unsealing 
Into account in settI'ng th t sealed record Information e sen ence. 

Records Affected 

Many of the statutes h' h ' 
purging of jUvenile court rec~r~~ ~rovide for sealing or 
ment agency records S 'f" fO cov~~r law enforce
purging of law enfo~ce~ec~ IC re ere~ce to sealing or 
jUvenile codes in Alabam en records ,IS found in the 
the District of Columbia ~' d~laski ArIzona, California, 
Missouri, Nebraska N eV~d~ I~na, OWQ, Idaho, Montana, 
N.or~h .Carolina, Okl~homa S~uthe; :e:se~ New Mexico, 
VIrgInIa. These statutes' a o. a, ~xas, Utah and 
enforcement records are a~:Uall;. provI~e eIther that law 
or purging orders or may b o~a ~c~lly I!lcluded in sealing 
requests and/or the court so e Inc u ed If the petition so 
~equired to give notice to orders •. Usually the court is 
agencies and order them t app~priate law enforcement 
about the juvenile In ~ se or purge their records 
Iowa and Oklahom~ thea. ew . states, including Indiana 
that juvenile courts' c n o~uvenlle code, explicitly state~ 
to send the jUvenile r:Cord:~~ ~~w enforcement agencies 
or retur!led to the subject. e court to be destroyed 

MISSouri's statute pro "d 
records shall be ur ed VI es the.t all juvenile court 
(legal records) an~ t~a t ~~cept the "official court file" 
court file and all Police e court, may seal the official 
interest of the jUvenile I~e~O~ds If deemed in the best 
records are purged a s ~ciat' 0 s statute states that ,when 
only by court order. P Index shall be kept, avaIlable 

Effect of Seal and Purge Orders 

Most of the jUvenile cd' 
similar to that set out in the °Alesb contsln a provision very 

a ama statute: 
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"Upon the entry of the order, the proceedings 
in the case shall be treated as if they never 
occurred and all index ref erences shall be 
deleted and the court and law enforcement 
officers and departments shall reply and the 
person may reply to any inquiry that no record 
exists wi th respect to such person." 

In addition Massachusetts' statute provides express
ly that sealed ~ecordS may not disqualify the juvenile 
from future public employment or service and that the 
juvenile shall answer "no record" to public inquiries and 
answer "sealed delinquency record over 3 years old" to 
police inquiries. Texas' ~tatu~e expressl¥ states that 
nothing concerning seale~ J~venI1.e . proce~dl~gs may ever 
be used against the juvenIle In a CIvil or criminal case. 

Access to Sealed Records 

All of the juvenile statutes severely limit access to 
sealed records. A number of jurisdictions (including 
Alabama California, the District of Columbia, Kansas, 
Kentucky, Utah, Vermont and Washington) provide .t~at 
access may be permitted only by court ord~r upon pe~I~lon 
of the juvenile and only to persons named In the peb bon. 
Maryland and West Virginia provide for access only by 

" H . court order upon "good cause shown. ow ever , a size-
able number of state statutes (including those in Alaska, 
Massachusetts Nevada, South Dakota and Utah) expressly 
provide that ~ealed reco~ds may be used .for se~tencing 
purposes if the record subject subsequently IS convIcted of 
a crime. . . 

A number of state statutes also expressly permIt 
other miscellaneous uses of sealed juvenile justice rec
ords. Washington's statute, for example, states that 
sealed records may be made available to the victim of the 
juvenile offense. Iowa provides that sealed records can be 
available by court order for research purposes. ~ontana 
law provides that sealed records can be mad~ ~vallable by 
court order to certain law enforcement offiCIals and to 
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persons with a legitimate interest in the case or in the 
work of the court. New Jersey permits sealed records to 
~e ac~essed, pursuant to court order, for use in determin
Ing prIor offender status. 

~=UtionaI and Inherent Authority for SeaIing and 

. Onl¥ a relative handful' of reported decisions deal 
WI th the Issue of sealing or purging of juvenile records in 
the absence of statutory authority. This comparative lack 
of c~se law probably reflects the availability and ade-
9uac~ of statutory sealing and purging remedies for 
JuvenIle offenders. 

. However, where jUvenile off enders have sought to 
obtaIn a court order to seal or purge their juvenile justice 
record without the benefit of statutory authorization 
some courts have provided a remedy. In these instances' 
~he c.our.t's ~ecisions to seal or, more often, purge th~ 
JuvenIle Justice record rest on one of two grounds. 

So~e courts have s~id that where the juvenile ar~est 
or detention wa~ unconstitutional or some other improper 
government action led to the creation of the juvenile 
l'~cord, the court will exercise its inherent authority to 
rIgh~ governmental wrongs and will order the sealing or 
purgIng of the record. For example a New York Family 
Court ordered the purging of both co~rt and police agency 
records of ~ }uvenile detention after the juvenile delin
quencYgspebtIon had been withdrawn for lack of evi
dence. Th~ Court based the purge order on its inherent 
power. over. ItS own records and its ancillarv power to 
reach JuvenIle records held by police agencies. § 6 

"And r~li~f in the instant case is dictated by 
the prInCIple that a court must exercise its 
power ~v~r !ts records when necessary to 
prevent InjustIce and unwarranted injury--that 
a court will not allow itself to be made the 
instrument of a wrong.,,9? 
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In Doe v. Webster, the District of Columbia Circuit 
refused to exercise its inherent authority to purge a 
juvenile's arrest record because the juvenile failed to 
demonstrate that the record described an arrest that was 
illegal or improper. However, the court acknowledged 
that in the right case courts have inherent authority to 
provide such relief. 

" [A] lthough there are indeed many instances 
in which courts have ordered expungement of 
arrest records in the exercise of their inherent 
'equitable powers, all of these cases involved 
ei ther a lack of probable cause coupled with 
special circumstances, flagrant violations of 
the Constitution, or other unusual and extra
ordinary circumstances.9 

8 

The other basis on which courts rest sealing or 
purging orders in the absence of statutory authorization is 
to find that the continued maintenance of the record, in 
and of itself, represents a violation of the subject's 
constitutional right of privacy or another of his constitu
tional rights. Up until 1976, many courts ordered the 
purging of adult criminal history records (almost always 
arrest records without a disposition) on precisely this 
theory.99 However, the Supreme Court's 1976 decision in 
Paul v. Davis/ 00 holding that police disclosure of adult 
arrest records does not violate any constitutional privacy 
right, casts doubt on whether a seal or purge order can be 
based on the notion that the continued existence or, at 
least, the continued use of a juvenile record violates the 
juvenile's constitutional right of privacy. Lower court 
decisions sin(~e Paul v. Davis, confirm that this theory is 
higl:lly suspect. 1 

0 ! 
Although few decisions regarding the constitutional 

basis for purging juvenile records have been published 
since Paul v. Davis, juvenile justice records are generally 
considered to be far more sensitive and confidential than 
adult criminal history records. Therefore, the constitu
tional basis for sealing or purging juvenile records may 
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continue to have vitality, despite the Supreme Court's 
decision in Paul v. Davis. 

Finally, a few courts have denied requests for a seal 
or purge order where no statutory right of sealing or 
purging was involved, not because they questioned the 
authority of courts to provide such relief, but rather 
because the courts concluded that the juvenile justice 
system's interest in the continued availability of the 
records outweighed the juvenile's interest in their de
struction.1 0 2 These courts said that this conclusion was 
especially justifiable in view of the juveni1~ courts' need 
for data in order to "treat" the juvenile and the fact that 
confidentiality safeguards already offer juveniles ade
qua te protection. 
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Chapter Two 

SHARING OF JUVENILE JUSTICE RECORDS 
WITHIN THE JUVENILE JUSTICE SYSTEM 

This chapter describes the availability of juvenile 
justice records within the juvenile justice system and 
concludes that, as a rule, juvenile courts are ~ntitled to 
obtain any unsealed juvenile records for a~y purpose. ~n 
some states juvenile courts are also entitled to obtaIn 
sealed juvenile records for sentencing purposes.. The 
primary limitation upon a juve!lile court's. han~hng of 
juvenile records, apart from. sealing ~d. pur~lng, Involves 
the use of a prior record In the adJudIcative stage. ~ 
court which reviews the juvenile's prior record at thIS 
stage may be accused of prejudgment. 

The. availability of juvenile justice records to rehab
ilitative and other child welfare agencies is also de
scribed. Such agencies have broad access to juvenile 
record data, although their access is not as broad as ~~e 
juvenile court's~ Depending upon the state, the rehabIlI
tative agency may not be able to obtain all of the legal 
records or may not be able to obtain law enforceme~t 
records about the juvenile. Since social record data IS 
thought to bear directly on the ch~ld's rehabilitation, .all:d 
in fact is usuaJ)y compiled by a ChIld welfare agency, It IS , . 
broadly available to such agenCIes. 

Juvenile Courts 

The Federal Youth Corrections Act authorizes 
courts handling juvenile records to release these records 
upon receiving inquiries from any other court of law, 
including, presumably, juvenile courts. l 

0 S However, 
somewhat surprisingly, most state statutes do not e~
pressly authorize the use of juvenile court records. In 
subsequent juvenile court proceedings. Express authorIty 
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is found in only a few state statutes, including those in 
Hawaii, Iowa, Massachusetts, Mississippi, Oregon, 
Tennessee and West Virginia. Similarly, most state juven
ile codes do not expressly authorize juvenile courts to 
obtain or use juvenile records held by police agencies. 
Only a few states statutes, including those in Alabama 
and Hawaii, expressly provide for juvenile court access to 
juvenile law enforcement records. While few juvenile 
codes expressly authorize juvenile cOurts to obtain juven
ile justice records, at the same time no state statutes 
prohibi t such accesc; or prohibit agencies handling juvenile 
records from. sharing such records with juvenile courts. 
. The absence of express authority probably reflects a 

VIew that such authority is implicit in the juvenile court's 
charter. Access to juvenile justice records can also be 
presumed from the juvenile court's mission. If a juvenile 
court is to prescribe effective treatment and rehabilita
tion for a juvenile, it must have before it as much 
relevant information as possible, including a record of the 
juvenile's prior offenses. 
. , ~here necessary, jUvenile courts can obtain a juven
Ile s prIor court or law enforcement record by issuing an 
order for its release. Juvenile codes in 81most every state 
give juvenile courts authority to order disclosure of 
juvenile records to parties with a "legitimate interest" in 
the record. Juvenile courts should be considered to have 
a legitimate interest in the record. Furthermore, there is 
~o credible countervailing pol!cy argument against juven
Ile court access because, as noted, such access serves the 
basic purposes of the juvenile justice system and con
versely, does not undermine any of its goals or philoso
phies. 

Thus, even in the absence of express authority, it 
seems a near certainty that both juvenile court and law 
enforcement records, provided that they have not been 
sealed or purged, are legally available to juvenile courts 
for use in subsequent proceedings involving the juvenile. 
This conclusion is further borne out by the fact that, in 
almost every state, juvenile rehabilitative agencies are 
expressly authorized by statute to obtain juvenile court 
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and law enforcement record~. It w?uld !>e anomalou.s if 
rehabilitative agencies to whIch the JuvenIle court. a"ss~gns 
the juvenile (sometimes including priva~e organlzabo~s 
under contract with juvenile justice agencIes). could obtaIn 
records about the juvenile that are unavaIlable to the 
juvenile court. 

The better question is whether the:e ar~ B.?y :e
strictions upon a juvenile court's use of JuvenIle. Jusb~e 
record information. Court opinions indicate that Juvenl~e 
courts can, and should, use juvenile justice r~coF~~ to. aid 
in the disposition or sentencin~ o.f ~he j~venlle. ~In~e 
juvenile courts try to achieve IndIVidualIzed sentencIng It 
makes great sense for the court to know ~s much. as 
possible about the juvenile. Indeed, as noted In t~e pr~or 
chapter many state codes make even sealed JuvenIle 
records 'available to both juve~ile and a?ul\ ~~urts for use 
in the sentencing phase of their proceeding. , 

But what of the use of juvenile records ,In the 
adjudicative phase? The Supreme Court has .sald that 
juvenile adjudications must be conduct?d ac~ordlng t? the 
rules of basic fairness. Is it fair for a Juvemle court Jud!5e 
to have a record of a juvenile's past o!fens~s before, him 
when he tries to decide whether the Juvenile commItted 
the specific act of which he i~ accuse~? ~ t least a co~ple 
of courts have answered thiS qU,esbon In, the ,ne,~ab~e, 

. holding that a juvenile court's review of a J~venlle Col p:lor 
record during the adjudicative phase IS reverSIble 

106 
error. . S. C t 

In McKeiver v. PennsylvanIa, the 'upr~me , ou~ 
took note of this issue. The Court he~d th~t a J~ry trIal IS 
not constitutionally mandat~d in a JuvenII? ~rlal. H~w
ever, Justice Blackman, writing for the maJor~ty, worrIe,d 
that without a jury trial the chance for prejudgment IS 
increased because juvenile 1 ~~urt judges may ~e aware o~ 
the juvenile's prior record. Moreover, JustIce Douglas 
dissent, with which Justices Black and M~rshall co~
curl' ed, complained of the danger of. preJud~men~ I,n 
juvenile cases because the judge may review the JuvenIle s 
prior social and legal records. 1 

08 Although th~ extent to 
which juvenile judges review a juvenile's prIor record 
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~efore deciding a juvenile's guilt varies, no doubt, depend
Ing upon t.he .st~te 8!Jld .the. court, there are reports that in 
s?me iurlsdlctIons thIS IS a relatively common p"rac
bce. lO

' 

The prudent view is that juvenile courts should not 
look at prior records before the sentencing phase" how
?v~r, .as. a practical matter, juvenile court judges i~ most 
JurIsdIctIons are free to consult a juvenile's prior record 
~t anr stage in the proceeding, with the caveat that if the 
JuvenIle can show that the court's use of his juvenile 
record r:sulted in bias or unfairness, or that the juvenile 
Court faIled to establish his guilt beyond a reasonable 
doubt, the juvenile will be able to overturn the adjudica
tion of delinquency. 

Juvenile Rehabilitative and Welfare Agencies 

. Although almost every state gives jUvenile correc-
tIonal agencies, probation agencies and other rehabilita-

. tive agencic3 access to juvenile justice records some 
states require that the agency first obtain an ord~r from 
the juvenile court authorizing their access. State codes 
!llay distinguish between social records and legal records 
In regard to access. by rehabilitative agencies. State 
codes may also distinguish hetween juvenile court records 
and police juvenile records. Rehabilitative agencies are 
usually assured of access to jUvenile court records as Ii 

matter of right, whereas their access to police records is 
a matter of court or police discretion. 

Virginia's st!ltute is typical. It provides that social 
records abou~ juveniles committed to the state Board of 
C~rrections may be made available to "any public agency, 
chIld welfar~ agen~y, private organization, facility or 
person who IS treatIng the child pursuant to a contract 
with the Department." Such records also may be made 
~va~lab~e by c?urt orde~ to "any other agency, person or 
InstItutIon haVIng a legItimate interest in the case or in 
the work of the court." Law enforcement records about 
Juveniles may be made available to "public and non
governmental institutions or agencies to which the child is 
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currently committed" as well as to persons with a legiti
mate interest in the case or in law enforcement work. 

The District of Columbia's statute makes juvenile 
court records (legal and social records) available to "pub
lic or private agencies or institutions providing supervi
sion or treatment or having custody of the child." Law 
enforcement records may be made available to "the 
officers of public and private institutions or agencies to 
which the child is curr~ntly committed and those profes
sional persons or agencies responsible for his supervision 
after release." 

New York's statute provides that, "any duly author
ized agency, association, society or institution to which a 
child is committed ma.y cause an inspection of the record 
to be had and may in the discretion of the court obtain. a 
copy." 

Idaho's statute states that juvenile court records 
may be open to inspection to, "any institution or agency 
to which custody of a child has been transferred" or by 
"persons, institutions or agencies having a legitimate 
interest in the protection, welfare or treatment of the 
child." 

Alabama's juvenile code states that social and legal 
records of the juvenile court shall be open to "represen~a
tives of a public or private agency or department provId
ing supervision or having legal custody of the child." Law 
enforcement records may be made available to "public 
and non-governmental institutions or agencies to which 
the child is committed." 
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Chapter Three 

SHARING OF JUVENILE JUSTICE RECORDS 
wrrmN THE ADULT JUSTICE SYSTEM 

The availability of juvenile data within the adult 
justice system is discussed in this chapter. By law, 
juvenile justice data is almost as available within the 
adult justice system as it is within the juvenile justice 
system. Thus, it is ironic that, in practice, adult justice 
agEmcies do have less access to juvenile data than do 
juvenile agencies. This occurs, not because laws or 
policies mandate confidentiality, but because the legal 
and administrative rules that govern the organization of 
recordkeeping systems--such as rules for segregation of 
adult and juvenile records, or rules restricting the crea
tion or use of juvenile fingerprints--make it difficult, as a 
practical matter, for adult agencies to obtain juvenile 
data. 

The first section of this chapter discusses access to 
juvenile data by adult courts for criminal prosecutions. 
Adult courts are precluded (with exceptions) from using 
juvenile data in the adjudicative phase, but this data is 
theoretically available in the sentencing phase. In this 
respect adult court access is very similar to juvenile court 
access. 

The second section of this chapter discusses the 
availability of juvenile data in civil suits. Juvenile data 
is seldom available in civil suits, with the exception of 
instances in which the juvenile offender or his victim 
bring a suit involving the very event which gave rise to 
the juvenile record. 

The third section deals with disclosure of juvenile 
records to law enforcement agencies. Juvenile law en
forcement records are available to law enforcement agen
cies and, to a lesser extent, so too are juvenile court 
records. The primary obstacle to law enforcement agency 
access is not statutory confidentiality policies but statu-
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tory and other policies that govern the organization of 
adult and juvenile record systems. Thus law enforcement 
agencies often do not obtain juvenile justice records, even 
though they are legally authorized to obtain this data. 

Disclosure in Criminal Prosecutions 

In theory, juvenile data ought to be less available in 
adult criminal proceedings than it is in juvenile proceed
ings. After all, when juvenile data is available in juvenile 
proceedings no threat is posed to the concept of confiden
tiality because juvenile courts and welfare agencies will 
presumably use this data to assist in the juvenile's rehabil
itation--and a primary purpose of confidentiality is to 
assist in rehabilitation. However, disclosure of juvenile 
record information in adult criminal prosecutions presents 
a dilfferent issue. Such disclosure raises a possibility of 
juvenile record information being used to punish, not 
reha~bili ta te. 

However, the issue is seldom analyzed in this way. 
As Sl theoretical matter juvenile data is as available to 
adult courts as it is to juvenile courts. Access to such 
data is restricted at the adjudicative phase (with excep
tions:) and is available at the sentencing phase. However, 
as a practical matter juvenile data is probably much more 
likely to be made available to juvenile courts than to 
adult courts, due to administrative factors such as the 
segrE!lgation of adult and juvenile data, the absenc~ of 
juvenile fingerprints and the separation of the juvenile 
and adult court processes. 

A 1981 survey of access by prosecutors to juvenile 
data for use in adult criminal prosecutions ;J;'ea,ched exact
ly this point. 

"Although most states have laws that permit 
the sharing of information in particular in
stances, the practicality of the matter appears 
to be the critical issue. Since the juvenile and 
adult court systems are totally separate insti
tutions-- with separate personnEII, policies and 
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recordkeeping system~--information sharing is 
not a routine matter." 10 

Federal Law 

The Federal Youth Corrections Act as noted 
earlier, permits disclosure of juvenile records' in response 
to inquiries from "another court."lll However in the 
only. ~ourt ()~inion published to, date interpreting this 
prOVIsion, United States v. Chacon, the Ninth Circuit 
Court of AJ(»peals na)~rowly interpreted this broad langu
age. It said that bE!fore admitting a juvenile record a 
cou~t should weigh the need for the juvenile rec~rd 
against th~ Y~uth Corrections Act's goal of preventing 
undue pubbc disclosure of a juvenile offender'S identity. 
. .In Chacon, an adult defendant tried to introduce the 
Juvenile record of the individual with whom the defendant 
wa~ arrested. The Court held that the trial judge should 
review the accomplice's juvenile record in camera and 
make any relevant material available to the defendant. 
The Court suggested that a juvenile record should not be 
admissible in an adult proceeding unless the defendant's 
constitutional rights are at stake or the defendant is 
attempting to introduce his own juvenile record. 

"To permit release of juvenile records to any 
court for any purpose would substantially 
weaken the protection intended by Congress in 
enacting S5038.,,112 

State Law 

. ~tate law, although perhaps a little more restric-
tive, I~ ge~erally similar. t? federal law. Customarily, 
state Juvenile codes prohibit the use of a juvenile court 
record in the adjudicative stage of an adult criminal 
prosecution but not in the sentencing stage. 11 3 

6S 

'\ ~--------------------~----~~-~~~--~~--~ 



\ 

86 

The Sentencing Phase 

Most state codes either expressly provide, or have 
been interpreted by the courts to provide, that a juvenile 
justice record can be used for sentencin~~ or related 
decisions, such as bail. The majority of the state codes 
expressly permit the use of both legal and socilal juvenile 
court records for criminal sentencing purposes after con
viction. ll " A smaller number of state codes also express
ly authorize criminal courts to use police relcords con
cerning juveniles for sentencing purposes. llS 

Even in states where no such express statutory 
authori ty exists, court decisions consistently have held 
that juvenile court and police records may be used for 
adult sentencing purposes. 1 16 Traditionally, llldult courts 
have enjoyed broad discretion to take into account a 
variety of information about the offender at the sentenc
ing phase. 11 7 The courts have ruled in favor of the use of 
juvenile records in adult sentencing proceedings even 
when the state's juvenile confidentiality statute expressly 
prohibits the use of juvenile court records as evidence for 
any purpose in subsequent proceedings in other courts. 
The courts have reasoned that use of records f()r sentenc
ing after conviction does not constitute use as €lvidence or 
as part of the formal court proceedinp" 

In Commonwealth v. Myers, 1 
8 for example, the 

Supreme Court of Pennsylvania ruled on wh(~ther the 
following provision in the Pennsylvania Juvenile Code 
barred the use of a juvenile record in an adult sentencing 
proceeding: "The disposition of a child or any levidence 
given in a juvenile court shall not be admis~')ible as 
evidence against the child in any other court.,,119 The 
Court held that it did not, on the grounds that III judge 
imposing sentence must have the most complete data 
possible about the defendant in order to make a jUlst and 
fair decision. 

"A judge whose duty it is to determine the 
pl'oper sentence imposed on those convicted of 
crime cannot be expected to limit himself to 
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only that which apP'eN's in the record of the 
trial of the prisoner. 1 2 

* * * 
"A sentencing judge and others dealing with 
the sentence, c~mnot with justice to the boy or 
the, public ig~ore completely the boy's conduct 
?Urln~ the tIme he was within the age of 
JuvenIle court law.,,121 

, At least one court has also held that it makes no 
~Ifference ~heth,e~ the juvenile justice record is a juven
Ile court dIsposItIon or merely a police detention and 
refe~ral. Any relevant information can be used at sen
tenclnF2ihat bears on the defendant's behavior or char
acter. 

The on,ly exception to the rule that a juvenile record 
can be us~d In !In adult sentencing proceeding involves the 
use o~ a J,uvenlle record generated in a case in which' the 
juvenIle dId not have the benefit of counselor some other 
const~u~ional right mandated by Gault and its progeny. 
In t~we I~stances the courts have almost always held that 
the Juveplli record cannot be used in the adult sentencing 
process. 
, ,Many of the state codes which authorize the use of 
JuvenIl,e records for sentencing purposes also expressly 
authorI~e the use of these records for parole probation 
c~rrectIon~ ~d simila~ d!spositional purpose; associated 
~Ith the ?rlmlnal convIctIon. Provisions of this kind are 
Inc~uded In the statutes in Alabama, Georgia, IllinOis, 
IndIana, Kan~as, Pennsylvania, Tennessee and Vermont. 
~ere too, even where no express authority of this kind is 
gIven! courts have interpreted the juvenile codes to 
permIt such uses.12" 

Perh~ps ~he ~ost common type of "dispositional" 
u~e for which J~venlle records are available is bail deci
SIons. The District of Columbia's Juvenile Code for 
example, expressly authorizes the use of juvenile ~ourt 
records for bail determinations. But even in states where 
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the juvenile code is silent about bail determinations,' some 
courts permit the use of juvenile records for ball pur-
poses. In Brunetti v. Scotti, for ,exa,mple~ a New York 
state court sa.id that a bail determInation, lIke a ~entenc
ing determination, requires the court to ."take u~to ac
count" the defendant's "character, reputabon$ ha?Its and 
mental condition. ,,125 This kind of decision req,Ulres the 
court to make its determination on the basIs of all 
available information, including juvenile records. 

The Adjudicative Phase 

In general, a defendant's juvenile. record ~annot ,be 
introduced in court or disclosed to the Judge or Jury prIor 
to their determination of his guilt. However, the courts 
have said that juvenHe records of witnesses and o~he~s 
can be used in criminal adjudications if the informabon IS 
necessary in order to safeguard the defen~ant's righ~ to 
due process and a fair trial under the FIfth and SIxth 
Amendments.126 As noted earlier, the Supreme Co~rt 
reached exactly that decision in Davis v. Alask~, holdIng 
that the defendant had 'a right t? cro~-e~a~Ine, a key 
prosecution witn(~ss about the WItness adJudlcabon of 
, 'I d I' 127 Juveni e e Inquency. . , 

Apart from cases where a prosecutIon wltn~ss is 
involved courts are much more reluctant t.o pe,rmlt the 
introduction of a witness' juvenile record fo~ Impeach
ment purposes. In fact, the g~neral rule continues ,to be 
that a defense witness' juvenile record cannot be Int~o
duced to impeach him--although some courts have dIS
agreed. 128 Where the defendant himself i~ th~ wi,tness, 
the courts generally hold that the de~endant s ~rIor t~lVen
ile record cannot be introduced to Impeach him. To 
hold otherwise, of course, would make a !1ullit~ of state 
stautes which expressly forbid the use of Juve!lIle records 
against juveniles in subsequent adult proceed~ngs. How
ever, there is respectable case law aut~or~ty for the 
proposition that the juvenile record of a crImInal defend
ant is admissible to impeach the defendant where 1 ~~ has 
testified as to his good character and past conduct. 
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In summary, it appears that adult courts, at least in 
theory, have adequate access to juvenile justice records 
for criminal sentencing and dispositional purposes. The 
unavailability of the juvenile record at the adjudicative 
s~age in an adult proceeding has caused little complaint 
SInce the couirt and the jury are seldom aware of a 
defendant's prior adult criminal record at this point. 

However, the real problem for the adult courts 
caused by confidentiality strictures is at the arraignment 

,"/'., or chargi~g phase in criminal proceedings. In recent years 
state legIslatures have established selective charging and 
sentencing regimens for certain types of first offenders 
as well as certain types of multiple offenders. In som~ 
states it is not always clear whether a prior juvenile 
adjudication affects entitlement for such programs. In 
any event, if a prior juvenile record is unavailable to 
prosecutors (and in some states this is more likely than 
?thers) it n:takes it extremely difficult to effectively 
Impl~ment ,fIrst offender and multiple offender programs. 
CrImInologIsts note that as a practical matter, far too 
many chronic and serious juvenile offenders enter the 
adult criminal justice system masquerading as first of
fenders. 131 

Disclosure in Civil 8uits 

In general, juvenile records are much less apt to be 
available for use in civil suits than in criminal actions. 
For one thing civil actions do not involve a sentencing 
phase where, by tradition and logic, the use of juvenile 
record information is thought to be proper. Furthermore 
civil actions are less likely to raise ticklish constitutional 
questions about the necessity for the use of a juvenile 
record ,to assure a fair trial. Accordingly, with only minor 
exceptions, the courts have held that a juvenile record is 
not admissible in a civil proceeding to impeach a witness' 
t 1estimony.l 32 

The Federal Youth Corrections Act and juvenile 
codes i!l a few states do contain language which suggests 
tha t a Juvenile record may be used in a ci qil proceeding if 
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the court determines that there is a legitimate interest in 
such use and this interest outweighs the juvenile's and the 
state's confidentiality interest. The juvenile codes in 
Delaware and Wyoming, for example, a.uthorize the use of 
juvenile records by "other courts," whIch. presum!ibly can 
include civil courts. However, as prevIously dIscussed, 
the courts are likely to interpret this language quite 
narrowly.IS 3 

Perhaps the only civil situation in which a juvenile 
record is likely to be admissible occurs when the action 
involves the very incident which gave rise to the juvenile 
record. For instance, where the juvenile sues based on 
the event which led to the creation of the juvenile record 
in the first place, the defendant may be able to introduce 
the juvenile record. I 34 Similarly, where the victim of the 
incident which led to the creation of the juvenile record 
brings an action against the juvenile offender, a few 
courts and the juvenile codes in a few states authorize the 
victim to obtain and use the juvenile record. I 35 

Ohio has adopted a somewhat unusual provision 
concerning juvenile records and civil actions. If a )uven~le 
is adjudicated not delinquent, or if charges agaInst hIm 
are dismissed, he may apply for expungement of all 
records. However, he must first waive his right to bring a 
civil action based on the juvenile arrest. If he does not 
submit a written waiver, the juvenile court must seal the 
records until the statute of limitations on the civil action 
expires, or until the civil action is terminated. Then the 
records may be ordered expunged. 

Disclosure to Law Enforcement Agela"les 

In general, law enforcement agencies, primarily 
police agencies, have broad and largely u~restricted ac
cess to juvenile justice record informatIon. At the 
federal level the youth Corrections Act expressly pro
vides that juvenile court records may be obtained by ffla w 
enforcement agencies where the request for information 
is related to the investigation of a crime or a position 
within the agency."l 3 6 
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State Statutory Provisions 

Only about a dozen of the states have adopted 
statutory provisions expressly authorizing access by law 
enforcement officials to juvenile court records. I 37 How
ever, some of these states place certain limits on police 
access or use. About the same number of states, but not 
the same states in every case, have adopted statutory 
provisions which authorize the sharing of law enforcement 
agency records about juveniles with other law enforce
ment agencies. l S 8 Some of these statutes limit the 
particular uses to which the records may be put. Absent 
such a limit, it appears that the records can be used for 
all purposes related to law enforcement, including police 
investigations and charging and prosecution decisions. 

As an example, the District of Columbia's statute 
places strict rules on the circumstances under which court 
records are available, but has no restrictions on the 
availability to criminal justice agencies of law enforce
ment juvenile records. The statute provides that legal 
records of the juvenile court may be made available to 
law enforcement officials of the District of Columbia 
only to investigate a criminal case growing out of the 
same transaction or occurrence that gave rise to the 
juvenile proceeding. Social records are available only by 
court order. However, law enforcement agency records 
about juveniles may be made available to law enforce
ment officials of the District of Columbia, the United 
States or other jurisdictions, "when necessary for the 
discharge of their official duties." 

California'S ,statute provides that any unsealed in
formation gathered by a law enforcement agency relating 
to a juvenile may be disclosed to another law enforcement 
agency which has a "legitimate need for the information 
for purposes of official disposition of a case." When the 
disposition of the juvenile court proceeding is available, it 
must be included with any information released. 

Louisiana'S statute states that juvenile court records 
may be released to a peace officer, probation officer or 
district attorney "in connection with the performance of 
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his duties. IV The statute also provid~S th~t for good cause 
the court may order disclosure of Juvenll~ court reco.rds 
and law enforcement agency records relating to juveniles 
"to any person, agency, insti~ution or . oth~r court upon a 
particular showing that the lnformatIon IS relevant to a 
specific investigation or proceeding." 

.. Maryland's statute provides that po!!ce ~ecor.ds 
about juveniles may be made availabl: for confld~ntIal 
use" in the "investigation and prosecution of the ChIld by 
any law enforcement agency." Juvenile court records, 
however, may not be released for law enforcemen\ pur
poses without a court order, "upon good cause shown. 

MisSissippi law enforcement agency records about 
juveniles may be released to any public law enforcement 
agency, but the agency releasing the record mus~ rep~rt 
the release and location of the records to the JuvenIle 
court. Law enforcement agencies receiving the records 
may use them only for "criminal law enforcement and 
juvenile law enforcement." . . 

New Jersey law permits records of juvenIles, Includ-
ing social, legal and law enforcement records, to be ~ad.e 
available to prosecutors and law enforcem~nt agencies If 
necessary "for the investigation of particular acts of 
delinquency or crime" or if necessary to locate, apprehend 
or protect the juvenile. 

Pennsylvania permits law enforcement records 
about juveniles to be made available to "law enforcement 
officers of other jurisdictions when necessary for the 
discharge of their official dutie~.". The Te~~essee statute 
has an identical provision, and SImIlar provlslons are found 
in other state codes. Presumably, disclosur~ to P~nnsyl
vania and Tennessee law enforcement officers IS also 
permitted although the statutes do not say so e.xpressly. 

Ver~ont's statute provides that law enforcement 
records about juveniles may be made available to prosecu
tors and other law enforcement officials "in connection 
with record checks and other legal purposes." . 

Virginia's statute is quite detailed on the subject of 
the use of juvenile law enforcement agency reco~ds for 
law enforcement purposes. Such records are reqUIred to 
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be kept separate f.rom adult files, and law enforcement 
agencles are requlred to take special precautions to 
protec~ ~uch re~ords from unauthorized disclosure. Dis
c.lo~ure IS permitted by court order to law enforcement 
officers of other jurisdictions for the discharge of their 
"current official duties." In addition, without court-order 
law . enforc~ment. officials may exchange "current infor~ 
mation on Juv~~lle arrests" with other Virginia law en
forcement offICIals as well as those of other states and 
the federal government. This information must be limited 
to name, address, physical description, date of arrest and 
charge. Furthermore,. the data may be used only for 
c~rrent investigations and may not be used to create new 
files or records by the recipient agencies. 

Wisconsin's statute permits the "confidential ex
change" of police ~ecords about juveniles with other law 
enforcement agencIes. 

Miscellaneous Factors Which Foster Law Enforcement 
Access 

. Even in states yvhich have not adopted statutes 
WhICh expressly authorIze the disclosure of juvenile court 
or law enforcement records to police agencies, there is 
good reason to believe that these records ELre usually 
available to the police. 

First, the law in many states, and at the federal 
level, is silent about the disclosure of law enforcement 
juvenile justice records to law enforcement agencies. 
Fu~thermore, the Justice Department's Regulations, 
which set standards for the handling of criminal history 
record dat~ b~ state and l?cal criminal justice agencies, 
place restrictions on the disclosure of juvenile records to 
n~n-criminal justice ~g~ncies. However, these n.egula
tIons place no restrIctions on disclosures to criminal 
justice agencies. 1 3 9 

Second, the case law indicates that the courts are 
sympathetic to the sharing of juvenile record information 
among law enforcement agencies. In Brunetti v. Scotti, 
for example, aNew York State Supreme Court panel 
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noted that New York's juvenile code prevents public 
access to juvenile records held by police agencies, but the 
Court concluded, "nothing in that section prohibits the use 
of such records within the criminal justice system."llt 0 

Third, juvenile codes in virtually every state perma 
juvenile court records to be made available by court order 
to persons with a "legitimate interest" in them. Law 
enforcement users should qualify under this standard. 

Fourth, as examined in detail in a subsequent chap
ter, many state codes provide that certain types of 
juvenile court records, or juvenile records relating to 
particular offenses, are public records. These records, of 
course, would be available for unrestricted law enforce
ment use. 

In summary, despite the fact that statutes in only 
about a dozen states expressly state that law enforcement 
agencies are authorized access to juvenile records, the 
likelihood is thlft the information is often available, until 
sealed, for use by the police agencies, prosecutors and 
others in the criminal justice system for specific investi
gative and prosecutorial purposes. This is especially true 
of the arrest records that police agencies maintain about 
juveniles, and these are the records that are most often 
sought by law enforcement agencies. Social records 
created by juvenile courts and rehabilitative agencies, and 
to a lesser extent legal records, are less likely to be 
available, but are probably not as necessary for most law 
enforcement purposes. 

Access to Juvenile Data by CriminaJ~,ecord Repositories 

This is not to say though that law enforcement 
agencies are as able to obtain juvenile data as they would 
like. Perhaps the most significa,nt problem is posed by 
statutes which prohibit state criminal justice record re
positories from obtaining juv/anile histories or at least 
prohibit them from combining th(~ juvenile and adult data. 
Today, criminal justice agenci'es, usually the state depart
ment of justice or state depat'tment of public safety, have 
the responsibility to compil€~, maintain and disseminate, 
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as appropriate complet h' t ' 
state criminal 'activities~ IS orles of every individual's in-

However, even though I f 
may be able to ' , ,aw, en orcement agencies 
with a specific i;ve:siiu~,e~Ile Jushc,e d!lta, in connection 
are not able to obt ' g~tIon, repOSItorIes In most states 
compile a complete a~7s~~venile jUS~ic~ ,data in order to 
and criminal behavior. ~y of an IndIvIdual's delinquent 
broadly enough to author' Many codes are not worded 
agencies to share juvenil~Zj c~,urts or law, enforcement 
repository. Indeed in som us Ice data wIth the state 
JUVenile code expressly p:o~::~es, t~UCh a~ ~irginia, the 
~rom using the juvenile data to 1 s t e reCIpIent agency 
In a great man t ' . crea e a new record. And 
hibit the co-mi~lfn;t~:'a~~r:nll~ ,statu,tes explicitl¥ pro-

MeanWhile th b an Juvemle records. l 
1 

and courts which ;en~~~. o~ law enforc:~ent agencies 
record systems in favor of OnI?,g or curtaIlIng their own 
repositories is growing E re lance ~pon central state 
record systems are incr~asin ven agenCIes with their own 
the repositories because t~ly kap\ to rely pri~arily upon 
sponse is likely to be ~ic a~ s 0 a~tomatIon, its re-
complete Th q k, InexpensIve and relatively 

• e result of all th" , 
extremely important. If the t t IS IS p,redIctable but 
have the juvenile data then' s a, e repOSItory does not 
adult courts will not often obItn~estthl~ators, prosecutors and 

T aln IS data 
hus, the primary eff t f ,: 

upon a repository's handlin ec f ,0 e~nstIng restrictions 
foster the continued eXisten~eo oi~venlle dnata may be to 
distinct record s stems-- ' wo ,Para el but largely 
for adult offens~s Th one for JuvenIle offenses and one 
as discussed earlie~ mae ~esult of t~is two-track system, 
and prosecution ot' juv~nil: to f~a~lCap the apprehension 
also be to handicap pOlicym~k en er~. The res~lt may 
fully al"!c~urate or c ~rs w 0 are deprIved of' 
juvenil; ~rime and ~e~fJ~:i~~tat~ti~al information about 
of juvenile and criminal J'ustI'C an a ,out the performance 

A e agenCIes. 
New York Times anal' f' , 

secrecy concluded that the " ~sIsf 0 JuvenIle justice 
policymakers--in the LegI's'l tVeI 

0, sec,recy means that 
, a ure, In CIty Hall, in the 
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school in the prosecutors' offic;es, in t~e Po~ice Depart
ment, 'in the courts and instit~tlons fo: luvenlles--usually 
find themselves without the Information needed to shape 

. '1 . n l4t 2 policy on Juvenl e crime. 
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Chapter Pour 

SUBJECT ACCESS TO JUVENllAE JUSTICE RECORDS 

In this chapter, a juvenile's right to obtain records 
maintained about him by the police and the courts is 
discussed. Statutes in a few states give juveniles a right 
of access to their police records, and statutes in several 
states give juveniles a right of access to their court 
records. This differs considerably from the state of the 
la w concerning subject access to adult criminal history 
records. The Department of Justice 'Regulations and 
state statutes give adults a right to see their criminal 
history records in virtually every jurisdiction. 

In those states that do not provide for a statutory 
right of access, courts are inclined to order access only 
when the juvenile can show that the information in 
question was used to make a decision about the juvenile. 
For this reason, juvenile justice data which is relevant to 
a juvenile's defense is usually made available to the 
juvenile and his attorney, either by statute or court order. 

The question of ~ccess by a juvenile or his a ttor
neys, parents or guardians to his juvenile justice records 
comes up in three contexts: (1) access to records held by 
police agencies; (2) access to historical juvenile court 
records; and (3) access to contemporaneous juvenile court 
records in order to assist the juvenile in his defense. 

Juvenile Records Held by Police Agencies 

Just as there is comparatively little law governing 
the handling of juvenile records by police, there is simi
larly little law governing access by the juvenile subject to 
such records. A few state statutes expressly give juven
iles a right of access 'to their police records. But more 
often juveniles do not enjoy a statutory right of access to 
their police records. Although there is no case law 
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directly on point, it is likely that if the juvenile, could 
show that this information was u~ed as a baSIS for 
significant adverse d~cision about him, the courts would 
find that he ha~1t ~ rIght of access to the data on due 
process grounds. 

Juvenile Court Records 

Many state juvenile codes do authorize acc.ess by 
the juvenile subject to his juvenile court recor~s, Includ
ing aocial records. In most cases, such access IS granted 
to the subject and, while he is a juvenil~ It or under custody, 
to his parents, guardian and attorney. Most s~ate laws 
also permit the subject to have access ,t~ hIS sealed 
records, and many permit the subject to peb,tIon the court 
to send his records to other persons or a~enCles. ~ , 

Surprisingly only two states, IndIana ana WashIng
ton have a.dopt~d statutory provisions which expressly 
per~it access to, juvenile cou~t re~ord,s f~r the purpose of 
chaUenge and correction of JuvenIle Justice records., By 
contrast, challenge and correction r~ghts, ru:e rou~lnely 
available to adults in respect to their l crImInal hIstory 
records. 

The Indiana statute provides that "a person on wh~m 
records are maintained may request the court to I?Odlfy 
any information that he believes is incorrect or r~llsleB:d
ing." The Washington state statute states that JuvenIle 
justice agencies have a duty to maintain accurat~ records; 
shall not knowingly record inaccurate informatIon; shall 
make reasonable efforts to insure the completeness. ~f 
their records; and shall implement procedures to faCll1-
tate inquiries concerning such records. The law further 
provides: 

f!A juvenile or his or her parents, or any 
person who' has reasonable cause ,to, believe 
information concerning that person IS Included 
in the records of a juvenile justice or care 
agency may make a motion to, the co~rt 
challenging the accuracy of any Information 
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concerni!lg the movin~ party in the record or 
challengIng the contlnued possession of the 
rec~rd b¥ the agency. If the court grants the 
~otIon, It Shall order the record or informa
tion to be corrected or destroyed." 

, In, states whi?h do not provide by statute for juven
~les t? Inspect theIr court or police agency records, the 
Juven~le ~ay have trouble convincing a court that he has a 
?onstItut!onal or common law right of access to this 
InfoffIlabon, particularly the social record information, 
unless, of course, he can Show that this data was used to 
make an adverse decision about him. 

, In TUrner v. Reeq, an Oregon state court upheld the 
de~Ial of a former prisoner's request for access to psychi
atrIC and Ps;vch?logical ev~uations on the ground that this 
type of subJectIve, evaluatIve material was exempt under 
the state's open records law. I It 5 The Court was impressed 
by the. argumen,t that the subject had little interest in or 
pot~ntI?1 benefIt from, access t~ this type of non-factual, 

' ~ubJe,cbve ~nd ~valuatIve materIal. This type of reason
Ing, I~ app~Ied In ,a juvenile case, would make it difficult 
for a JuvenIle or hIS designee to obtain access to his social records. 

Juvenile Records for Defense in Juvenile Adjudications 

In case~ w~ere ,the jUvenile and his attorney require 
access to hIS JuvenIle record in order to effectively 
rrdefend~' the ,Juvenile, there is little doubt that such 
~cce~, IS reqUIred. The Federal Youth Corrections Act 
ImplICItly authorizes such access in stating that during 
the course o~ a jUvenile proceeding in federal court all 
records rela tmg to the proceeding must not be disclosed 
except to the "judge, counsel for the juvenile and th~ 
government, or others entitled under this section to have sealed records." lit 6 

M.any state jUvenile codes expressly give jUveniles 
~nd theIr, attor~eys a right to inspect any reports or other 
InformatIon relIed upon by the jUvenile court. llt 7 Further-
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. . t th t almost all juvenile courts 
more, su~~eas f In~~ ~r ~ least, informal rules which 
~~: jU~~i~e aftorneys : ~a8ccess to all juvenile records 

reliedI~p~~~r ~~e ~~:d States. the Supreme Court said 

that access to rele~ant ~:~~~~d c~;r\h~ec~~~~ti~~ti~~~ 
juvenile's attorney IS gu. "1 court could make a 
Kent held tha~ .before a .luvenl.e "Ie (in that case a 
significant decI.slon affejCtln~l: ~~~~~,~ jUL.isdiction) the 
decision to waive the uvenl al11 f tion on 

juv~nile's at~~~e~=t ~~;~ f:~~~: an/::r: recOl:d 
Y'~ICh t~~nCl~9 The Court cited the District of Colu"!bla 
~~~~~ Co~rt of Appeaiis opinion in Watkins v. Umted 
States, wherein it held: 

"All of the social records concerning the child 
are usually relevant to waiver since th~ Juven
ile Court must be deemed to conSider. ~he 
entire history of the child in determining 
waiver. 

*** 
The child's attorney must be advis~d of the 
information UDon which the Juvenile Court. 

·d ,,1$0 rebe ••••• 
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Chapter Five 

DISCLOSURB OF JUVBNlLB RECORDS 
TO RESEARCHBRS 

This chapter covers the circumstances under which 
researchers may obtain access to juvenile justice records. 
Under federal law researcher access is prohibited. How
ever, under the law in many states researchers are 
expressly permitted to obtain jUvenile court records. 
Juvenile records maintained by law enforcement agencies 
are less apt to be covered by state statutes. In addition, 
many of the state statutory access provisions place sharp 
restrictions upon researcher use and disclosure of juvenile data. 

In states which do not include researcher access 
provisions in their juvenile code, researchers may be able 
to obtain access by convincing a court that they have a 
"legitimate interest" in the records. The, chapter notes 
that researchers have charged that various restrictions on 
researcher access to and use of juvenile data make it 
difficult to conduct longitudinal research about juvenile 
recidivism and about career crime patterns. 

Federal Law 

Under federal law, research groups cannot obtain 
acce~ to legal or social juvenile court records for re
search purposes. The Federal Youth Corrections Act 
prohibi ts the disclosure of juvenile Court records except in 
six specified Circumstances, none of which cover researchers. 1 5 1 

State Law 

However, under state law the result is often differ
ent. The Department of Justice Regulations permit 
states and local criminal justice agencies to disseminate 
jUvenile records to individuals and agencies for the ex-
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press purpose of research, or evaluative or statistical 
activities, pursuant to an agreement with a criminal 
justice agency. 1 

52 , , 
Furthermore, 17 states now make express prOVISIon 

in their juvenile codes for access to juvenile records for 
research or statistical purposes. 1 

5 3 However, most of 
those statutory provisions cover only juvenile court rec
ords, not police records. Moreover, many of these sta
tutes require researchers to get a court order, and th~y 
place restrictions on the researchers' use of the data In 
order to protect the anonymity of the juveniles. Col
orado's statute, for example, permits records of court 
proeeedings to be inspected, wit,h the consent of, th; 
court, by persons conducting "pertInent re,search studIe~: 
Essentially identical provisions appear In the Hawau, 
Idaho, Maine, South Dakota and Utah juvenile codes. 

The Georgia statute provides that the court may 
permit researchers to inspect juvenile court records under 
whatever use and disclosure restrictions the court deems 
proper. 

Indiana has adopted a detailed provision for re-
searcher access which requires the court to find that the 
researcher's proposed safeguardS are adequate to protect 
the identity of each juvenile whose records the researcher 
plans to review. 

Some of the juvenile codes prohibit researchers' 
access to data which personally identifies juvenile of
fenders. Iowa's juvenile code, for instance, states that 
access to juvenile court records may be permitted by 
court order to a researcher provided that "no personal 
identifying data shall be disclosed to such a·~erso~." 

Mississippi's youth Court Act has an IdentIcal pro
vision, except that the court can release identifying data 
if it is convinced that this is "absolutely essential" to the 
research purpose. , 

West Virginia's statute permits the release of Juven-
ile court records, and law enforcement records, pursuant 
to court order to a person doing research, on the condition 
that information which would identify any juvenile may 
not be disclosed. 
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'f th Other states ~ermit researchers to have access only 
I ey are con?u~t~ng research at the request of a state 
agency. The Virginia statute, for instance falls into this 
category. 'A 

Also! a~ alre!ldy noted, practically every state sta
~ute permits Juyenile courts to issue orders making juven
~le rec?rds ~vaIla~le to persons with a legitimate interest 
In the JuvenIle or In the work of the court or the juvenile 
system. Although no court opinions were found in which 
researchers sought access under this type of provision a 
proper research pl'oject may well qualify under this sta~d-
ard. . 

, In summary, juvenile records, and particularly ju
vende court, records, are expressly made available to 
res~archer& In many states, subject to court order and 
varIOUS restr!ctions to protect the confidentiali ty of the 
records and, In some cases, the anonymity of the juvenile. 

, Alt~ough researchers enjoy relatively broad access 
to JuvenIle data, confidentiality restrictions while im
portant to protect juvenile rights, may have' a negative 
Impact upon re~earchers' ~bility to do longitudinal re
se~rch about tOPICS such as Juvenile recidivism and career 
crl~e. Resear~hers wishing to do this kind of work must 
strike a deal, wIth several juvenile and adult agencies and 
must get theIr approval .to link juvenile and adult records. 
:h~ :ese~c~er ~ ust then be able to actually link an 
IndIvIdual s Juveml; an~ adult records--no easy task in 
states ~hat make JuvenIle data available to researchers 
only WI thout p(;)r~onal identifiers. Not surprisingly re
search7rs complaIn that juvenile justice confidenti~lity 
and ,privacy stan~ards, together with the legal, adminis
trabve and P~ySICal separation of juvenile and adult 
reco~d syste~s" makes longitudinal juvenile research ex
penSIve and dIffICUlt, if not impossible. IS 4 
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Chapter Six 

DISCLOSURE OF JUVENILE RECORDS TO 
NONCRIMINAL JUSTICE ORGANIZATIONS, 

THE MEDIA AND THE PUBLIC 

This chapter deals with disclosure of juvenile justice 
data outside of the juvenile and criminal justice systems. 
Sharing juvenile data within the juven~le or, to a lesser 
extent, the criminal justice systems IS not thought .to 
label and stigmatize juvenile offenders. ~owever, dIS
closures outside of these systems, aCCOrdI?g to. ma~y 
observers,_ stigmatizes the juven.ile, a~d ImperIls hIS 
chances, for rehabilitation and reassimiiation. 

Despite pressures to relax ju~enile. confidenti.ality, 
the basic rule continues to be that JuvenIle record Infor
mation cannot be disclosed outside of the juvenile and 
criminal justice systems--except to record subjects and 
to researchers. Federal courts are flatly prohibited from 
making such disclosures. Furthermore, the Department of 
Justice Regulations prohibit many sta.te and local agen
cies from disclosing juvenile data outsIde of the systems, 
unless expressly authorized to do so by federal or. state 
law. And the law in most states not only faII~ .to 
authorize such disclosures, it often expressly prohIbIts 
them. . . 

The second section of this chapter identifIes those 
factors which notwithstanding the basic rule of confiden
tiality described above, fo~te~ the. di~closure o~ juvenile 
data to non-juvenile or crImInal Justice agencIes. . The 
section identifies four potential sources for such dIsclo
sures: (1) police agencies which are not~overed b~ the 
Department of Justice Regulation~ or by state. confId~n
tiality provisions or which are not In full compha~ce WIth 
these authorities; (2) the courts, pursu~nt t~ theIr" po~~r 
to release data upon petition, to partIes WIth a legItI
mate interest" in the data; (3) the juvenile himself; and .(4) 
most importantly, new provisions in ~tat~ statut~s WhICh 
make juvenile adjudication or chargIng mfo.rmatIon con
cerning serious offenses available to the publlc. 
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The availability of juvenile data over the last ten 
years has been subject to two diverging trends: a 
decrease in permissible, selective disclosures based upon 
police, agency discretion; and an increase in across-the
board public disclosures based upon statutory public rec
ord provisions. 

Factors that Make Juvenile Data Confidential 

In general, juvenile record information, both law 
enforcement and particularly court records, is not avail
able ,to 'governmental non-criminal justice agencies, pri
vate organizations, the media or the public. Federallaw 
flatly prohibits the disclosure of juvenile court records 
hel~ by federal courts to non-criminal and non-juvenile 
justice agencies, private employers, the press or the 
public. In fact, the Federal Youth Corrections Act 
instructs federal courts that if the inquiry is "related to 
an application for employment, license, bonding, or 'any 
civil right or privilege," the court's response "shall not be 
different from responses made about persons who have 
never been involved in a delinquency proceeding. ,,1 55 

The Department of Justice Regulations prohibit 
those state and local criminal justice agencies which are 
covered by the Regulations from disclosing juvenile rec
ord information to any non-criminal justice agency "unless 
a statute, court order, rule or court decision s ecificall 
authorizes dissemination of juvenile records." emphasis 
added)156 . 

Statutes in several states make juvenile delinquency 
adjudication information available to the public; however, 
apart from these public record provisions, few if any 
states or localities have adopted statutory schemes which 
specifically authorize the disclosure of juvenile records to 
non-criminal justice agencies. None of the state juvenile 
codes expressly authorize dissemination of juvenile record 
information to governmental non-criminal justice agen
cies. 157 At most, it can be argued that the juvenile 
statutes in a few states contain broad language which 
arguably covers governmental, non-criminal justice agen-
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cies. Delaware'l!l statute, for exaI?ple, au~hor,~zes dissem
ination to "other courts and publIc agencIes~ and ~ orth 
Carolina's code permits the "necessary sharIng of Infor
mation among authorized agencies,." .Fur~hermo.re, ~ot 
one juvenile code authorizes the dissemInation of. Juvenile 
record information to private employers, the media or any 
other private group. . . . 

Court decisions or orders author~zlng or com~e~lng 
disclosure of juvenile record infor~atIon to non~crlmlnal 
justice agencies, private organizations, the media or ~he 
public are rare. In fact, most courts that have d~alt with 
the juvenile record disclosure issue hav~ ~mphaslz:~ that 
if the juvenile justice system's purpose IS to rehabilItate, 
then juveniles must be spared the stigma that comes fr?m 
disclosure of a juvenile record and the attendant exclusion 
of juvenile offenders from educational and employment 

t ·t· 158 oppor uni les. . 
In Monrve v. Tielsch, for example, th: Wa~hlngton 

Supreme Court, while refusing to expunge Juvenile. rec
ords declared that these records must be kept conflden"" 
tial from employers and society. 

"This salutary goal [rehabilitation~ cann~t be 
accomplished if the arrest mechanism serious
ly impedes the occupational or educational 
opportunities of the youth that are to be 

. . t· t ,,159 served by the juvenIle JUs Ice sys em. 

The Court in Tielsch cited a "poignant example" of 
the mischief that may be caused by the misuse of juyenile 
arrest records. According to the Court, a Wash~ngton 
state community had recently fired its Chief of PolIce on 
the basis of their discovery of the Police Chief's "rela
tively ancient" juvenile arrest record. 

The Court held that: 

"In accordance with the principles of funda
mental fairness implicit in our institutions of 
juvenile justice, it is my best judgme~~ that -
information relating to arrests not leading to 
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conviction of a juvenile may not be released 
under any circumstances to prospective em
ployers or. non-rehabilitative educational insti
tutions. ,,160 

In many states the juvenile code not only makes the 
juvenile record non-public, but in addition, in an effort to 
further assure confidentiality, it authorizes individuals 
with juvenile offenses to deny that they have ever been 
arrested or detained or otherwise had contact with the 
juvenile justice system.16l 

Factors that Encourage the Disclosure of Juvenile Data 

Despite these statutory and court imposed confiden
tiality safeguards, many observers still express the view 
that juvenile record information is relatively widely avail
able to private employers, the press and the public. The 
President's Commission on Law Enforcement and the 
Administration of Justice, for example, worried that 
although juvenile justice records are supposed to be 
confidential by law, "in practice the confidentiality of 
these records is often violated.,,162 The Supreme Court, 
as noted earlier, has cynically observed that the claim of 
juvenile justice secrecy" is more rhetoric than reality. ,,163 

However, much of the concern about the availability 
of juvenile justice data stemmed from the fact that in the 
late 1960's and early 1970's police departments in many 
states enjoyed more or less complete discretion to dis
seminate juvenile justice data~ At that time the juvenile 
codes in many states restricted the dissemination of 
juvenile court records, but not the dissemination of juven
ile records held by law enforcement agencies. Thus, in 
'1967 the Supreme Court could claim that police agencies 
had complete discretion to release their juvenile data and 
routinely exercised their discretion for the benefit of 
employers and other private decisionmakers. 
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"Of more importance are police records. In 
most states the police keep a complete file of 
juvenile 'police contacts' and have complete 
discretion as to disclosure of juvenile records. 

III III III 

... in some jurisdictions information concerning 
juvenile police contacts is furnished private 
emplovers as well as government agen
cies."r61t 

In 1970 a New York family court even stipulated to 
the fact that private investigators in New York could 
readily' obtain police juvenile arrest and detention 
data. I6S During the same period concerned commenta
tors decried the easy availability of police juvenile rec
ords. I66 

However, the extent of this discretion has been 
curtailed in recent years both by the enactment of state 
statutory standards covering police records and the publi
cation in 1976 of the Department of Justice Regulations 
prohibi ting police agencies which have rec'eived LEAA 
mo:li~s in support of their information systems from 
disclosing juvenile record data to non-criminal justice 
agencies. Today, roughly one-half of the police agencies, 
including virtually all large agencies, are bound by the 
Department of Justice's regulatory prohibition against 
public disclosure of juvenile record data. Furthermore, a 
significant but unknown portion of the remaining police 
agencies ace prohibited from disclosing ju.venile data to 
the public -by state and local statutes, ordinances and 
regula tions • 

.Nevertheless, it is probably still true that police 
recorG about juveniles are more apt to be available than 
court records. This availability is based on the fact that 
police agencies in some jurisdictions still enjoy discretion 
to release juvenile data and on the unquestioned failure of 
some agencies to be in full compliance with the Depart
ment of Justice Regulations or applicable state law. 
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Certainly, a number f t d· 
pointed the finger at P~lic~ ~ Ies !llld commentators have 
disclosure and "leakage" f ~enCl.els ~s t~e culprit for the 
the extent that oli . 0 .JuvenI e JUstIce data. 167 To 
readily availabli th~: ~~~~~l1~e re~frds are, in fact, more 
irony results because . ~uven.I e records, a particular 
contain a dispOSition PaOnldlce JUVetnhIle ~ecords often do not 

are 0 erWlse less rk I t complete, a?~urate or up to date. I 6 8 1 e y 0 be 
In addItIon to police d· t· 

may contribute to the Is~re Ion,. th~e.e other factors 
justice data F· t public avallablh ty of jUvenile . • Irs , most statutes· . . 
dIscretion to release infor t. gIve JuvenIle courts 
"legitimate interest." A s ma IO~ to ~ny party with a 
reported that juvenile court~rvey ~ne In the. mid-1960's 
for records from employers w~~e ar~tfed WIth requests 
Some of these courts ' e mI 1 ary and others. 
requests. reportedly routinely granted such 

;'~ery fcourt investigated reported a steady 
. n ux 0 rec~rds .requests. A few judges have 

l~mhPloyed theIr dIscretionary power to estab
IS a fIat rule of f· . f. re USIng to release record 

In o~matIon to anyone, but in most .. 
r?utInely r~leased to the military :~~~o~~~ 
tImes to prIVate employers as well.,,169 . 

However this cIa· . 
and does not ~ppear t~~eIS now almost twenty years old 
evidence was found that th~re~;.~t curren~ practice. No 
or any other segment of t:eI 

1 ~r or prIv.ate employers 
obtain court orders fo pu. IC routInely seek or 
"legitimate interest" c~a~~~er tOdJ~venile data under the 
codes. oun In most state juvenile 

A second factor often ·t d . 
permitting the release of. ?I e as I~strumental in 
non-criminal justice agenc1tVe~Ilethrecord Information to 
employers, the military "1?S IS. e alleged practice of 
other private sector decisio~~n~Ing ~oards. and certain 
from the jUvenile himself ~ ers 0 SeekIng such data 
phenomenon as follows: • ne court described the 
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"A t present this legislative policy of confiden
tiality suffers erosion, in practical terms, by 
the omnipresent inquiry 'Have you ever been 
arrested?' This question appears on practically 
every application for employment, college ad
mission, business license or other undertaking 
open to young persons. Indeed some employers 
often require a prospective employee to per
mit actual inspection of his juvenile court files 
so that the employer may make his own check 
of the juvenile's history. More often, however, 
employers and others will simply reject an 
application from anyone who admits to the 
fact that he has been the subject of juvenile 
court proceedings. 1 7 0 

Of course, as noted earlier, many state codes permit 
a juvenile to respond to such questions by denying the 
existence of his record, particularly if the record has been 
sealed. Furthermore, the growing sensitivity and sophisti
cation of employers may have led to a decrease in at least 
overt efforts by employers to determine if applicants 
have juvenile justice records. 

The third factor is clearly the most important and 
seems to be increasing in importance. A number of state 
juvenile codes expressly provide tha t certain juvenile 
justice data is public. As noted earlier, over the last ten 
years seven states, Alaska, Delaware, Georgia, Mississ
ippi, Nevada, New Jersey and Pennsylvania, have modified 
their juvenile codes to authorize the public release of the 
names and delinquency record information of juveniles 
adjudicated delinquent. In all of these states the juvenile 
must either have a prior record or be found to have 
committed a serious offense before the public disclosure 
is triggered. 

In addition, a number of states make juvenile arrest 
or charging data public. Here too, the public disclosure 
provision is triggered only by arrests for serious offenses. 
Maine's statute, for example, admits the general public to 
juvenile proceedings involving homicide or certain serious 
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off enses, and also provides that all records of these 
proceedings are public. Indiana'S juvenile code states that 
records of proceedings involving offenses that would be 
adult crimes are open to the public. 

Iowa's code states that records of juvenile proceed
ings involving charges of delinquency are public records 
unless the public was excluded from the proceedings by 
court order. Missouri makes jl:lvenile records public if the 
offense charged is equivalent to murder or to a class A 
felony; Montana if the offense would be a felony; and New 
Mexico if the juvenile has previously been adjudicated 
delinquent. 

Statutes in Nebraska and Washington go even fur
ther. Regardless of the seriousness of the charge or the 
adjudication, Nebraska makes all legal court records pub
lic. . Only social records remain confidential. Similarly, 
Washington's statute states that legal records of juvenile 
courts shall be open to public inspection until sealed. 

In summary, juvenile record information, while not 
readily available outside the criminal and juvenile justice 
systems, is also not entirely secret. Juvenile justice 
statutes customarily prohibit the public disclosure of 
juvenile court record information except for several 
states which make records of arrests for serious offenses 
or records of adjudications for serious offenses public. In 
addition, in some jurisdictions, police juvenile records 
may be more available than court records. 

The availability of juvenile record data over the last 
ten years has been subject to two divergent trends. On 
the one hand, police discretion to disclose juvenile data 
has been restricted. On the other hand, statutory provi
sions have been adopted in many states which make 
adjudication data and/or arrest data about serious of
fenses public. The ultimate effect may not change the 
actual amount of juvenile data which is disclosed. How
ever, the system has become more formal and selective; 
and discriminatory disclosures which tend to occur when 
police discretion is involved have been replaced by more 
uniform disclosures of qualified data to all members of 
the public. 
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PART POUR 

~~M:~.:n ~g:T~:~~iss 
AND PUBLICATION RIGB1'; 

al with two media issues 
This part of the. repo~t ~~st~ce record confidential-

which sharply aff ect Juv:nj~v!ni1e court proceedings; and 
ity: the .medi!l's access bf. h the names of juveniles who 
the medIa's rIght to. pu IS 

are arrested or convIcted. . this part. Chapter One 
There are tW? ,Chapt~;s :~d opportunity to attend 

discusses the medIa s ~lg The chapter covers both 
juvenile court pro~ee~lngs. ards and finds that the 
statut()ry and constltubonalo~~~~~utio~al right to attend 
media does not have. a c However. some states and 
juvenile cQurt p~oceedl.ng~.. to attend, particularly when 
courts now permit the m~ la ffenses 
juveniles are tried for. serious ~he stat·utory and constitu-

Chapter Two .dlscusses to the media's publication of 
tiona! standards WhICh appl~ f juvenile arrestees and 
the names and photograp s t~e media is authorized to 
offenders. In. some s~ate~f the juvenile is accused or 
publish suc~h lnform~bon ~f se Moreover, a recent 
convicted of a Se~I?US h~ld:nth~t if the media obtains a 
Supreme Gourt decIsIon bI" or lawful source,' a state 
juvenile's na~~ from a P~a l~rom publishing that name 
cannot prohl~lt the lmef the media's First Amendment 
without runnIng afou 0 

rights. 
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Chapter One 

MEDIA ACCESS TO JUVENILE COURT PROCEBDINGS 

Increasingly, state statutes or juvenile courts are 
permitting media representatives to attend juvenile court 
proceedings, with the admonition that they not publish the 
juvenile's name. However, in cases where juveniles are 
charged with serious offenses the media may be admitted 
without publication restrictions. 

In the absence of a statutory or administrative 
authorization to attend a proceeding, the media cannot 
argue that it has a right of access based upon the 
Constitution. However, juvenile defendants may have a 
constitutional right to insist upon an open proceeding. 
Juvenile defendants probably do not have a constitutional 
right to insist upon a closed proceeding. 

Statutory Standards 

Traditionally, the public and the media have been 
excluded from attending juvenile court proceedings. In 
many states this exclusion has been based upon express 
language in the juvenile code. New Hampshire's statute, 
for example, expressly permits only the parties, witness
es, counsel, the county attorney, the attorney general and 
persons with offic~al duties to attend juvenile proceed
ings. 

However, recently more juvenile courts have been 
willing to admit the public and the media. Thirteen state 
statutes now expressly authorize the media to attend 
juvenile proceedings, with the caveat that the media is 
not permitted to reveal the identity of the accused 
juvenile. 1 11 • 

In a few states the juvenile code permits the pubhc, 
including the media, to attend juvenile proceedings w!th
out restrictions on subsequent dissemination or publica
tion. Customarily, these provisions only apply if the 
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youth is charged with particularly serious conduct which 
would be a felony if done by an adult. For example, 
Maine's statute excludes the public from juvenile proceed
ings as a general rule, but not if the juvenile is charged 
with an offense that, if committed by an adult, would be 
classified as a serious homicide. Delaware's statute also 
opens juvenile proceedings to the public if the offense 
charged would be a felony if committed by an adult. 

In most other states the opening or closing of the 
proceeding is left entirely to the judge's discretion. In a 
few of these states the juvenile code sets standards to 
guide the judge's determination. In Iowa, for instance, the 
statute allows the juvenile court on its own motion, or on 
the motion of any party before the court, to exclude the 
public from the hearing if the court determines that the 
possibili ty of harm to the juvenile outweighs the public's 
interest in having an open hearing. Even if the hearing is 
ordered closed the court may, "admit these persons who 
have a direct interest in the case or in the work of this 
court. ,,172 Surprisingly, courts which have interpreted 
similar language in the juvenile codes in Minnesota and 
California have held that the news media has a "direct 
interest" in the proceeding.1

? 3 In a similar and equally 
odd vein, one state, Illinois, excludes the general public 
from juvenile proceedings, but permits the media to 
attend. 1 71+ 

Constitutional Standards 

The extent to which constitutional standards may 
compel a closed or open juvenile hearing is still in some 
doubt, at least as regards the juvenile's right to insist 
upon an vpen or closed hearing. However, there is little 
doubt as to the absence of constitutional rights for the 
public and press. The Supreme Court's decision in 
Ga~lnett v. DePasgual~ makes clear that the public and 
the press do not have a constitutional right to insist upon 
an open adult criminal proceeding.1

? 5 Presumably, the 
public's and the media's constitutional arguments for 
opening a juvenile hearing would be even less persuasive. 
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. By implication the Supreme Court has indicated that 
It ,,!o.uld have no .difficulty in upholding a juvenile court 
deCISion to close Its proceedings. In Oklahoma Publishing 
Com an v. District Court in and for Oklahoma Count 
the ~ourt upheld the constitutional l~ight 0 the media t~ 
publIsh the name of a juvenile which the media obtained 
by attending an open hearing. 1 ?6 However, the Supreme 
Court implied that the juvenile court could have readily 
and ~egal1y cloS~d. such a .hearing, thereby preventing the 
media from obtaining the Juvenile's name. 

The juvenile's constitutional right to open or close a 
hearing presents a more difficult question. In criminal 
trials the courts have held that a defend'ant has a near 
absolute right to insist upon a public trial, and a qualified 
right to insist upon the cl()sing of the proceeding if closing 
the proceeding will help to assure a fair trial. I?? How
ever, the courts are spH t as to whether a juvenile 
defendant can insist upon opening a juvenile proceed-
• 1?8 A Ing. t least one court has reasoned that a juvenile's 
demand for an open proceeding is merely a misguided 
attempt to attract attention. l ? 9 

To date, the courts have not issued an opinion on 
constitutional grounds concerning a juvenile's right to 
close a proceeding to the public. In all likelihood this 
would be considered a ~atter for state discretion. In 
Gault, the Supreme Court indicated that the states have 
wide discretion to establish disclosure policies regarding 
juvenile records and proceedings. 1 8 0 
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Chapter Two 

MEDIA PUBLICATION 
OF INFORMATION ABOUT JUVENILES 

This chapter discusses the statut?~y and. co~stitu
t· nal standards which apply to the media s pubbcatlon of . 
t~~ names and photographs of juvenile arre.stees B:nd 
offenders. In many states the med~a is statutorily prohib
ited from publishing such information. In a. few st~te~ the 
·uvenile code makes the name of the juvenile pubbc ~f ~e 
~as been convicted of a serious offense or, more rarely, If 
he has been charged with a serious. off~nsta •. 

A ~ 979 Supreme Court decision ImperIls many of the 
state no~-publication statutes because it holds that th~ 
media has a First Amendment right to publish the name 0 
any juvenile if it has lawfully obtained that data. 

Statutory Standards 

The Federal Youth Corrections Act B:nd a nu~ber. of 
state statutes expressly prohibit the media's pubbcation 
of information concerning juvenile offenders. The federal 
law states: 

"[ N] either the name nor the picture of ~ny 
juvenile shall be made ~ublic by a~y m~dlum 
of Public information In connection with a 

d· ,,181 juvenile delinquency procee Ing. 

New Hampshire's statute co~ta.ins a strict. publica-
tion prohibition which includes a criminal penalty. 

"It shall be unlawful for any newspaper to 
publish or any radio or television station to 
broadc~st or make public the na!11e or a~dress 
or any other particular information .servlng to 
identify any juvenile arrested, without the 
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express permission of the court; and it shall 
be unlawful for any newspaper to publish, or 
any radio or television station to make public, 
any of the proceedings of any juvenile court." 

South Carolina's statute provides that the name or 
picture of any juvenile shall not be made public by any 
newspaper or radio or television station without court 
approval. Wyoming's statute similarly states that law 
enforcement records concerning juveniles may not be 
disclosed for newspaper pUblication without the written 
consent of the court. And South Dakota's law provides 
that there shall be no publh~ation, broadcast (or other 
publicity) of the name, picture, residence, or identity of 
any juvenile, parent, guardian or witness unless specific
ally permitted by court order. 

In a number of states the jUvenile code permits the 
media to publish the name of the juvenile offender, in the 
event of serious or repeat offenses. Indeed, as noted 
earlier, statutes in seven states now make the name and 
juvenile history data of serious juvenile off enders public 
information. Alaska's statute, for example, states that 
the name and picture of a juvenile may be published if he 
is adjudicated for a second time for an offense that would 
be a felony if committed by an adult. Virginia's law 
provides that, if the public interest requires, the court 
may release the name and address of a juvenile adjudi
cated for an offense that would be a serious felony if 
committed by an adult. Delaware's statute covers arrests 
rather than adjudi~ations and provides that if a juvenile is 
arrested for an offense classified as a felony the clerk 
"shall release the name of the child and the names of his 
parents upon request by a responsible representative of 
public information media." 

Constitutional Standards 

A 1979 Supreme Court decision indicates that state 
and federal statutes which prohibit the media from pub
lishing the names of juvenile offenders in all circum-
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stances may be unconstitutional. In Smith v. Daily Mail 
Publishing Com .2!!!!I, the Supreme Court ruled unconsti-
tutional a West Virginia statute which made it a crime for 
a newspaper to publish, without written approval of a 
juvenile court, the name of any youth charged as a 
juvenile offender.182 The Court said that where the 
media had lawfully obtained the alleged juvenile offend
er's name, it was a violation of the First Amendment's 
right of a free press to prohibit the publication of the 
juvenile's name. 

Smith involved a 14-year-old boy who fatally shot a 
classmate in the junior high scool of a small West Virginia 
community. The juvenile assailant fled from school and 
after a 3-hour search was returned to school handcuffed. 
The press learned the name of the assailant from eyewit
nesses. A local newspaper subsequently published the 
boy's name and his picture on the front page. Grand jury 
indictments were returned for violation of West Virginia's 
juvenile anti":,,publication statute and the newspaper de
fended, citing its First Amendment rights. 

The Supreme Court recognized the state's interest 
in preserving the anonymity of juvenile identities but said 
that this interest is outweighed by the First Amendment's 
interest in assuring the right to publish truthful informa
tion. The Court emphasized that "state action to punish 
publication of the truthful information can seldom satisfy 
constitutional standards."IS 3 

It is important to emphasize that Smith is a publica
t10n case, not an access case. In other words, nothing in 
Smith or any other Supreme Court decision gives the press 
or the public a consti tutional right of ac.cess to court 
proceedings or records. 181t Therefore, the state is free to 
close its juvenile proceedings and to make confidential 
juvenile records or other information emanating from 
juvenile proceedings. All that Smith holds is that if the 
juvenile information gets into the public domain or is 
otherwise lawfully obtained by the press, the states 
cannot constitutionall~ prohibit the press' subsequent pub
lication of this data. I 5 
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In summary, if a state wishes to " 
?ff ende~ tlnonymi ty and confidentiality, p~:i[he rJ~~:~l~~ 
lmperatI~e that· the juvenile court and the police take 
~teb to m~~ure t~at juvenile information is not inadver
. e~ y J?ade avallable to the press or the public. and 
~?lpe~atIve t.hat the juvenile court, upon taking jurlsdic-
lon, Is~ue o~'d~rs prohibiting the public's access to and use 

of any IdentlfYlng information about the juvenile which is 
generated by the court proceedings. 
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PART FIVE 

THE DEBATE OVER THE CONFIDENTIALITY 
OF JUVENILE JUSTICE RECORD INFORMATION 

There are almost as many views about juvenile 
justice secrecy and confidentiality as there are partici
pants in this debate. And, as ~\ practical matter, most 
participants--from juvenile social workers at one pole to 
newspaper reporters at the other--advocate a moderate 
approach which balances confidentiality and publicity 
interests. However, for the sake of contrast; we discuss 
the competing positions from the perspective of the 
opposite sides of the spectrum. 

Certainly it is true that opponents of strict or 
absolute confidentiality for juvenile justice records have 
become increasingly vocal about the need to relax exist
ing confidentiality statutes. l8 

6 Predictably, proponents of 
strict confidentiality argue with equal vigor that confi
dentiality is essential for both the juvenile and soci
ety. 1 87 This part of the report identifies both the "pro" 
and "con" argum ents regarding juvenile justice confidenti
ali ty. There are three chapters to this part. The first 
chapter identifies four arguments supporting confidential
ity: (1) publicity only "rewards" criminal conduct; (2) 
publicity traumatizes erring juveniles; (3) publicity de
prives juveniles of opportunities for employment and 
other benefits; and (4) publicity is inherently unfair. 

The second chapter identifies two arguments which 
support the relaxation of confidentiality: (1) publicity 
promotes public safety; and (2) publicity promotes over
sight and supervision of the juvenile justice system. 

The third chapter identifies the basic questions 
raised by the juvenile confidentiality debate. Without 
trying to provide answers to those questions, the discus
sion suggests the direction in which the policymaking 
process may be moving. 
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Chapter One 

ARGUMENTS IN SUPPORT OF CONFIDENTIALITY 

. Proponents of confidentiality identify a number of 
~nterests ~erved by confidentialitY--and most of these 
~nte~est~, In turn, serve the traditional goal of the juven
Ile ~ust~ce srst~m.. One interest arguably served by 
CIOSI!1g Ju.ve~Ile JustIce procf~edings and safeguarding the 
confIdentIalI.ty of juvenile justice records is to prevent 
t~c:: ~rewardIng" and reinforcing of jUvenile misconduct 
w ~c. argu~b~y occurs When juvenile offenders receive 
offICIal publICIty and acknowledgement. 

Publicity Rewards and Reinforces Criminal. Conduct 

Many social workers and 'juvenile court workers for 
exampl7' oppose open juvenile proceedings out of 'fear 
~~t thIS ~,\v:: the jUvenile an audience before which to 
s 0'!l. off.. Some researchers have also argued that 

publICIty reI.nforces a juvenile offender's "tough guy" 
Image; pro~Ides. needed. recognition; and actually in
creases the Juve~Il~'s status among his peers. Thus, it is 
argued that publICIty encoura2'es the iuvenile to commit 
further acts of delinquency. 1 8 f" ., 

The difficulty with this theory is that it is just 
that--a thc::ory. T~e~e is no empirical support for this 
theory ~d Indeed, It IS the sort of theory that may not be 
susceptIble to empirical validation. One commentator 
~ummed up empirical attempts to validate this hypothesis 
y concl~ding, "Empirical research attempts to support 

the labelIng hypothesis have been inconclusive. ,,190 

Publicity Stigmatizes and Labels Juvenile Offenders 

Many proponents of juvenile, confidentiality also 
argue, someWhat inconSistently, t.hat publicity, rather 
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than rewarding juveniles, may actually traumati~e and 
scar them so that emotionally they are less susceptible, to 
efforts at rehabilitation and assimilation in~o the main
stream of society.191 These proponents claim that pub
licity dramatically affects a juvenile's self concept and 
that a juvenile's self concept deter~ines whether or not 
he will become delinquent. I 92 ThiS theory also lacks 
empirical validation. , , " 

The closest thing to an empirical valIdation of ~he 
trauma theory is found in the work of two psychologists 
who investigated the effects of publicity ?n an 11-yea~
old juvenile off ender. I 9 3 The psycholo~lsts worked In 
cooperation with the juvenile's father, hlS attorner a~d 
the juvenile court judge over an eight-month period In 
1976. During that time more than 40 separa~e newspaper 
articles appeared about the boy. The boy s name ~as 
published in a number of the articles and one article 
contained his photograph. Several of the articles referred 
to the case as that of the "11-year-old boy" or th,e "black 
boy who shot a railroad Lwitchman." One article was 
headlined "Young Slayer Found Delinquent. n , , 

The psychologists concluded that frequent pUblIClt,y 
made the boy fearful and confused about hiS pe~r s 
reactions and distrustful of his father. The psychologists 
did not rind that the boy's self perception chang~d, as ~ 
result of his public labeling as a "slayer" and "criminal. 
However, they did find that his feelings of dependency 

b'l't ' d 191+ and vulnera I I Y Increase . , , 
Some critics of confidentiality respond that If publI

city in fact harms juvenile offenders, there is a salu~ary 
effect to this because it acts as a det~rrent agal~t 
juvenile crime. Juveniles are served notice that their 
crimes will result in unwanted publicity.19s ~he New 
Jersey Supreme Court recently endorsed !he view that 
publicity for juvenile offenders may be deSirable b~cause 
of its deterrent effect. In State of New Jersey In the 
Interest of B.C.L.,19 6 the Court was called upon to B:pply 
New Jersey's new juvenile ju~tice ,co?e., It prOVIdes, 
among other things, thB:t j~venlle ~dJudlcatIon dat!l ~b~ut 
serious offenses is pubbc Information unless the Juvenile 

106 

' .. 

123 

co.urt decides to withhold the data for "good cause." In 
~hlS case, the Court refused to order the withholding of 
Information about a 16-year-old's conviction for arson and 
extortion because the Court found that the publicity's 
alleged harmful effect on the juvenile's rehabilitation was 
outweighed by the public's interest in disclosure. The 
Court concluded that this public interest "embraces ••• 
'the possible salutory effect of publicity on deterrence of 
the affected jUvenile and others'~ ,,1 97 

Other critics argue that publicity has no positive or 
negative effect on the jUvenile crime rate. They point 
out that prejudice, poverty, alienation, abuse and neglect 
create the type of environment in which jUvenile crime is 
likely, and indeed inevitable. Since juveniles who become 
involved with the juvenile justice system either return to 
the environment that breeds this crime or go to a 
correctional institution with juveniles from similar envi
ronments, publicity is irrelevant. I 9 8 

Publicity Makes it Difficult for Juvenile Offenders to 
Obtain Employment and Other Valued Statuses 

, Although proponents of confidentiality may some-
times concede that reasonable men can disagree about the 
effect of publicity on a juvenile's self concept and behav
ior, they steadfastly maintain that there can be no 
argument about the effect of publicity on the behavior of 
employers, creditors, licensing agencies and other deci
sionmakers. Both common sense and a relatively large 
body of empirical data insist that publicity and the 
availability of juvenile justice record information stigma
tizes the jUvenile and makes it much harder for him to 
obtain a job, join the military, get credit, obtain licenses, 
or otherwise participate constructively in society. I 99 

Justice Rhenquist's concurring opinion in Smith v. 
Daily Mail Publishing Co., emphasizes the longstanding 
and accepted view that secrecy and confidentiality in the 
juvenile justice system is beneficial, indeed necessary, 
because, among other things, "exposure may cause the 
juvenile to lose employment opportunities." Justice 
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Rhenquist argues that secrecy is "designed to protect the 
young person from the stigma of his misconduct and. is 
rooted in the principle that a court concerned wIth 
juvenile affairs serves as a rehabilitative and protective 
agency of the state.,,2 0 0 

In this regard, record disseminatio~ .policies ~re 
thoug'ht to be far more important than polIcIes regardIng 
publication of contemporaneous juvenile offender infor
mation. One commentator expressed this view as follows: 
"Those interested in the background of the juvenile-
employers, licensing agencies, the arm~d forces and edu
cational institutions--seek out cumulative records of the 
ind:ividual's past conduct, rather than specific, isolated 
news reports.,,2 0 1 

Critics of juvenile justice confidentiality contend 
tha.t even if juvenile offenders are stigmatized and there
by find it more difficult to obtain jobs and other valued 
resources or statuses, this turns out to be irrelevant 
be(~ause juvenile offenders are so unlikely, regardless of 
confidentiali ty or publicity, to be rehabili ta ted. 202 They 
ar~rue that after all these' years of insistin~ . upon ~ecre~y 
and confidentiality in order to help rehabIlItate JuvenIle 
offenders, one thing is crystal clear--juvenile offenders 
arE~ seldom rehabilitated. 

Indeed the juvenile recidivism rate--however it is 
measured a~d whatever its exact amount--significantly 
exceeds the adult recidivism rate.2 03 Thus, critics con
tend that if confidentiality is necessary and proper only, 
or at least primarily, because it promotes rehabilitation 
and if rehabilitation turns out to be illusion, then there is 
little reason to worry about maintaining confidentiality. 
One commentator has expressed this argument as follows: 

"Tradi tionally the closure of juvenile court 
hearings is premised solely upon the contribu
tion of anonymity toward the ultimate rehabil
itation of juvenile offenders. Absent the un
derlying justification of rehabilitation, there is 
no interest in closed juvenile court hear
ings.n2 O~ 
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Publicity is Unf~ to Juveniles 

Advocates. of ~uv.enile ju~tice confidentiality also 
argu~ that conf~dentIalI ty for Juvenile records and pro
ceedlngs--even If not warranted based on the principle of 
rehab!litation--is w~r~anted based on the principle that 
juvenIle~ are not crImInally responsible for their actions. 
They pOInt out that juvenile offenders are immature and 
are n~t considered capable of exercising adult judgment. 
J~v~nlles are not considered competent to enter into 
b~n~Ing co~tracts; nor are they thought capable of exer
clsln~ the Judgment to vote. Thus, it is both illogical and 
unfaIr. to expose a juvenile's misconduct to the full gaze 
of ~OCl~ty or to hol~ juveniles publicly accountable for 
theIr faIlure to exerCIse mature and proper judgment.2 0 5 

.Prop~nen.ts of ~onfidentiality also emphasize that 
the dIssemInatIon of Information about a juvenile offender 
not only harms and stigmatizes the juvenile--it also 
harms and sti~matizes ~is family.206 Obviously, it is 
harsh and unfaIr to publlcly embarrass the innocent par
ents and siblings of a juvenile offender. 

To these arguments critics of confidentiality re
spon.d ~hat as the juvenile justice system moves closer to 
~ crll~llnal model and away from a non-culpability model, 
Ju~e~lle offenders. will come to understand that they are 
crImInally ~esponsI?le .for their misconduct and that thev 
thereby. waIve theIr rIght to anonymity and privacy.20, 
They WIll also come. to understand that the adverse 
effects of publicity and dissemination of their record are 
part .of t~e punishment. Critics maintain that claims for 
conflde~balit~ .and "fai~ness" made by juvenile offenders 
~nd theIr famIlIes are sImply outweighed by the societal 
I~teres.ts ~erved. by permitting expanded publicity and 
dissemInatIon of JuvenIle offender information. 
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Chapter Two 

ARGUMENTS IN SUPPORT OF PUBLICITY 

Critics of confidentiality not only claim that argu
ments which support confidentiality are unpersuasive, 
they cite a couple of positive, societal interests served by 
the public availability of information about juvenile ar-
restees and off enders. 

Publicity Promotes Public Safety 

Proponents of publicity argue that publication of 
information about juvenile offenders is important because 
it serves society's valid need for identification of danger
ous offenders. They urge that in an era when criminal 
acts, including serious criminal acts, are frequently com
mitted by juveniles, it is critical that the public is assured 
that those offenders, whatever their age, are identified 
and punished. 

As long ago as the mid-1950's, newspaper editorials 
campaigned for public identification and punishment of 
juvenile off enders. 

" ••• the kid who prowls the city with a loaded 
gun doesn't even deserve a first break. At 14, 
he can kill you just as though he were 40. We 
think [ the juvenile court judge] serves no 
useful purpose by trying to keep Tulsans fro m 
learning the names of those youngsters who 
have £tone forth to rape or who are equipped to 
kill. "t't> 8 

Critics of existing confidentiality strictures contend 
that a relaxation of secrecy is necessary in order to warn 
employers, educators and others who may entrust respon
siblities to or deal with juveniles that a particular juvenile 
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m':f be unsuib~~lf for cert.ain dutie~s, o.r may be violent 
a!l danger?~s. According to thiS view, Juvenile jus
tice au~horlt.les are too often concerned with the welfare 
of th~ Juvenile at the expense of societal safety. As one 
juvenile c~urt judge has observed, "The juvenile justice 
system's first r~sponsib.ility is to society, to promote 
voluntary compbance With society's rules to sa.feguard 
the public. 21 0 ' 

The New Jersey Supreme Court's 1980 opinion in the 
ca~e cB:ptioned In the Interest of B.C.L., made exactly 
this. ~olnt. "The grav~ty of the offense can also be a 
suffiCient wB:rrant for disclosure... Implicit in the public's 
~ecogniz~d right to be informed is its ability to have the 
Information necessary for its security.,,211 

The late J. Edgar Hoover put it more bluntly: 

"Are we to stand idly by while fierce young 
hoodlums--too often. and too long harbored 
under the glossy misnomer of juvenile delin
quents--roam our streets and desecrate our 
communities?" 

••• 
Recent happenings in juvenile crime shatter 
the illusion that .soft-hearted molly coddling is 
the answer to this problem. ,,212 

. ~ropon~nts of confidentiality argue that there is no 
empI:lcal ~vldence to suggest that the availability of 
criminal hlstO~y data to employers, educators or others 
promotes pubbc safety. Indeed, the only empirical data 
about ~he e(fect. of such availability indicates that it 
results I~ ~he clOSing of employment, educational or other 
opportunities to offenders. When these doors are closed 
offe~ders are ~ore ~ikely, not less likely, to return t~ 
criminal and anti-SOCIal conduct, thereby increasing not 
decreasing, the danger to society. ' 
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Publicity Promotes Publie Oversight of System 

A number of observers of the juvenile justice pro-
cess, including jurists, also worry about the effect of 
juvenile justice secrecy on the public's right to evaluate 
the juvenile system's performance and their faith in this 
performance. ANew York State appellate court, for 
instance, admonished juvenile courts against closing their 
proceedings on the grounds that the community's need to 
scrutinize juvenile justice activities outweighs considera
tions about the effect of publicity on a juvenile. 

"Whether public exposure deters or rewards 
the young offender has been debated. In 
either case, those considerations should be 
subordinated to the community's need to ob
serve the workings of its justice system with 
regard to accusations of major prop or
tions.,,213 

The critics also argue that unless the press can use a 
juvenile's name in a story the press will have compar
atively little interest in covering juvenile justice matters. 
And if the juvenile justice system is sheltered from press 
coverage, its performance and accountability may suffer. 
An Alaska Supreme Court was very blunt about the 
enervating effect of secrecy on juvenile court perform
ance. 

"We cannot help but notice that the children's 
cases appealed to this court have often shown' 
much more extensive and fundamental error 
than is generally found in adult criminal cases 
and wonder whether secrecy is not fostering 
an attitude of casualness toward the law in 
children's proceedings. ,,211t 

Cri tics of secrecy in juvenile, proceedings and confi
dentiality in juvenile records also argue that a climate of 
secrecy handicaps juvenile justice and juvenile welfare 
agencies in coordinating their activities--notwithstanding 
that these agencies are the customary champions of 
confidentiality and are customarily exempt from its stric
tures. 
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;;~~mt~he schoolroom to the police precinct 
e courtroom to the juvenile jail se' 

c~ecy so pervades the system that even 'off"
CI~. who ought to be informed about a Child~; 
criminal conduct are kept in the dark. ,,21 5 

respo~O t~~:s~v::~~~te~~ th~O~~~:~: 0J'~ ~~nfidentiali ~y 
not dependent upon the dis I s 14 .. e system IS 
able information. Provided ~h 0~U;~ of p~rson~y identifi
representatives are sufficientf . : pubbc ~nd ItS elected 
justice system th y In erested In the juvenile 
and' oversight. ' ere are ample opportunities for review 
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Chapter Three 

ESSENTIAL ELEMEN~ OF THE POLICY DEBATE 

The foregoing discussion demonstrates the complex
ities in the debate over juvenile justice confidentiality. 
Although there is a danger in over simplification, this 
debate seems to turn on three basic and extremely 
difficult issues. 

1. What kind of confidentiality ~d disclosure 
policy is most likely to have a positive effect 
on juvenile offenders' future conduct, and does 
the effect depend upon the age of the juvenile 
or the extent and nature of his juvenile rec
ord? Assuming that everyone's goal is to 
reduce juvenile recidivism and increase the 
chances that juvenile offenders will become 
constructive members of society (i.e., will be 
rehabilitated), the key question is whether 
confidentiality or disclosure promotes this 
goal. 

Probably disclosure policies have Ii ttle 
measurable impact upon rehabilitation and 
thus we should look to other factors in setting 
disclosure policy. 

2. How much does the public (or segments of the 
public, such as criminal justice agencies, li
censing boards or employers) need to know 
about specific juvenile offenders in order to 
assure the public's physical safety or confi
dence; and how much needs to be known to 
assure society's efficient economic operation; 
or the effective administration of juvenile and 
criminal justice, or productive statistical and 
longitudinal research. 
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Here too there are no dispositive an
swers. Certainly part of the answ~r is that 
t;her,e, needs .. to be different disclosure policies 
!:or differen" seg,ments of the public, depend
llng upon the crIticality and nature of each 
g'roup's need for juvenile record data and their 
accountability and reliability in handling this 
data. 

3. Regardless of the practical effects of confi
dentiality or disclosure on juveniles or on 
society, is it fair and proper for society to 
publicly brand a young person on the basis of 
his misdeeds? Many observers still hold the 
view that it is both unfair and improper to 
publicly stigmatize children for their mis
deeds--so long as the juvenile is younger 
rather than 'Yolder" and so long as his misdeeds 
are not continually repeated or are not of a 
violent or heinous nature. 

While the debate over these three issues is sure to 
rage for many year,s ,ahead, the shape of emerging policy 
ma~ alre.ady be vIsIble. Extreme positions are being 
avoIded in favor of a more balanced approach which 
enco~rages ~he s~lective disclosure of juvenile justice 
data In certaIn defIned circumstances. 
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CONCLUSION 

Elected officials, justice professionals, courts and 
other institutions of our society are contributing to a re
evaluation of juvenile justice information policy.. The 
tenet· that juveniles who commit crimes are not culpable 
is being challenged as the public's safety and economic 
well being is increasingly threatened by children engaged 
in criminal behavior.. The result is likely to be a more 
formal process of juvenile justice and a shift in attitudes 
about the confidentiality of records from these 
proceedings .. 

As prosecutors and judges come to treat juveniles, 
particularly older ones, more and more like adults who 
commit similar crimes, the differences in policies which 
distinguish the treatment of these groups will blur .. 
Policies governing information about the handling of 
juveniles by law enforcement, jUdicial and corrections 
agencies will begin to resemble comparable policies in the 
adult process. The challenge to policymakers in the years 
ahead, then, will be to identify and preserve those 
qualities of information policy which protect juveniles in 
a way that reflects the principles and character of the 
society .. 

Strategies to prosecute violent offenders, identify 
career criminals and punish habitual offenders require 
information to succeed; information which does not 
necessarily differentiate behavior when an adult from 
behavior when a juvenile.. These initiatives are combining 
with the other forces we have explored to frame a new 
juvenile justice information policy for the nation .. 
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FOOTNOTES 

~e us~ th? t~rms ."juvenile justice record information", 
,,~uven~le . Jus~Ice Inform a tion," "juvenile information," 
Juv~nIle Justice data," and "juvenile data" to mean infor

mation about a particular juvenile maintained by law 
enfor~ement age~cies, courts or other governmental 
ag~n~Ies ,concernIng the apprehension, prosecution or 
~dJudI~atIon of that ind,ividual in connection with a juven
Ile delInquency proceedIng or the equivalent. 

Except where ~he c?ntext indicates otherwise, this Report 
uses the term JuvenIle to refer to an individual 18 years of 
age or younger. . 

The Federal Youth Corrections Act defines a "juvenile" as 
a person who, has ~ot attained his 18th birthday, 18 U .. S.C. 
§503,1. The JuvenIle codes in 39 of the states set 18 as the 
~aximum age for juvenile court jurisdiction. The remain
Ing stat~s set the maximum at 17 or 16. See, Reports of 
the NatIonal Juyenile Justice Assessment Centers, Vol. 
ITI., p. ,125, OffIce of Juvenile Justice and Delinquency 
ProtectIon (1979). 

2See the. discussion in this Report beginning on page 17 and 
concludIng on page 26. 

3This report, although comprehensive, is by no means 
exhaustIve. Research for the report centered on three 
~ourc~s: (1) secondary materials, primarily legal but 
Includmg s~me non-l~gal; (2) statutes; and (3) case law. 
The ,r~por,t s observatIons about agency practice must be 
qualIfIed In that no empirical research was done for this 
report and the literature review was heavily biased in 
favor of legal materials. 

It 
Eldefonzo, Law Enforcement and the Youthful Offender, 
John Wiley &: Sons, 3rd Ed. (1978) at p. 147. 
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5 d see Mack, "The Juvenile Court," Harv. L. Rev., 
~;~: m'(1909). 

G Old 5 HaIst 163 10 N.J.L.R. 163 (1828). See, 6Statev. UI, ., ° 
In re Gault, 387 U.Se 1, 80, Harlan J. concurring. 

7Eldefonzo, supra, note 4 at p. 147. 

8 "The Juvenile Court," ~upra, note 5 at p. 107. 

9Eldefonzo, supra, note 4 at p. 49. 

lOIn re Gault, supra, note 6 at pp. 25-26 (196.7); ~~u:t~::' 
"Rights and Rehabilitation in the Juvenile 
Colum. L.R~. 67: 281, 282 (1967). 

11 In re Holmes Appeal, 109 A.2d 523, 525 (Penn. 1954). 

12See, e.g. 1899 Ill. Stat. S131; 1903 Calif. Stat. Ch. 43, 
S44. 

1 $ Geis, "Publicity and Juvenile Court Proceedings," Rocky 
Mountain L. Rev., 30:101, 116 (1958). 

11t"The Juvenile COUf't," supra, note 5 at p. 109. 

1SU.S. Department of Justice, ·Federal Bureau of Investiga
tion, Crime in the United States (1979). 

161d. 

111d. 

18 National Institute of' Education, Violent Schools - Safe 
Schools: The Safe School Study R:eport to the Congress, 
Vol. 1, pp. 2-3, U.S. Dept. of Education (197~) as repo~ted 
in the Attorney General's Task Force on Violent Crime, 
¥.inal Report, August 17, 1981, p. 82. 

120 

~ 
1\ 
[: 
I 
I 
I 
I 
I 
I 
I 
I 

I , 
f 

!\ 
II I. 

! ~ 

: 

,. 

;1' 
'f, 

4, 

:~ 

'c , 
£ 
j' 

'ti 
,~' 

t 
I 
'I 
" , . , 
' ' 

f 

, 

135 

19 "Serious Juvenile Crime: National Patterns," Reports of 
the National Juvenile Justice Assessment Centers, OJJDP 
(1979), Vol. IT at p. 59. 

20 Zi,mming, "The Serious Juvenile Offender: Notes on an 
Unknown Quantity," The Serious Juvenile Offender, Pro
ceedings of a National Symposium, Office of Juvenile 
Justice and Delinquency Prevention (1977) at p. 15. 

21 IVThe Characteristics of Juveniles Arrested and Adjudi
cated for Serious Offenses: Patterns and Trends." Report 
of the National Juvenile Justice Assessment Centers, 
OJJDP (1979) at p. 143. 

22 U.S. Senate, Committee on the Judiciary, Serious Youth 
.Crime: Hearings before the Subcommitfee to Investigate 
Juvenile Delinguen~, 95th Cong~, 2nd Sessa (1978). 

23 Geis, supra, note 13 at p. 120. 

21+ "End of Secrecy" supra, note 2. 

25 Delaney, Juvenile Records and Confidentiality, unpub
lished monograph, p. 5 (1977). 

26 Geis, suprR, note 13 at p. 115. 

271n Kent v. United States, the Court said "there may be 
grounds for concern that the child receives the worst of 
both worlds: that he gets neither the protections accorded 
to adults nor the solicitous care and regenerative treat
ment postulated for children." 383 U.S. 541, 556 (1966). 

28 Id. at pp. 555, 561-562 (1966). 

29 The Court was assisted in the reform of the juvenile 
justice system by the development of model juvenile 
justice standards published by several groups, including 
the Institute of JUdicial Administration/ABA Juvenile 
J'ustice Standards Project; The National Task Force to 
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Develop Standards and Goals for Juvenile Justice and 
Delinquency Prevention; and the National Advisory.Com
mittee for Juvenile Justice and Delinquency PreventIon. 

These model standards and the teaching of the Supreme 
Court have been reflected in revised and updated juvenile 
codes in most states. 

30 Supra, note 6 at pp. 33, 41, 57 (1967). 

31 397 U.S. 358, 361 (1970). 

32 421 U.S. 519, 541 (1975). 

33 In McKeiver v. Pennsylvania, 403 U.S. 528, 550 (1971), the 
Court rejected the unqualified right of a juvenile to a jury 
trial, in part on the notion that jury proceedings might 
inject unwanted publicity. 

3ltIn re Gault, supra, note 6 at p. 24 (1967). 

35 415 U.S. 308, 319 (1974). 

36 Id. at po 320. 

37 430 U.S. 308, 311 (1977). 

38 443 U.S. 97, 104 (1979). 

39 Id. at p. 104. . 

It 0 See, for example, In re Gault, supra, note 6 at p. 25; and 
fure Winship, supra, note 31 at p. 366. 

It 1 Reports of the National Juvenile Justice Assessment 
Centers, supra, note 19 at p. 212. 

1t2 Ariessohn, "Recidivism Revisited," Juvenile and Family 
Court JournJ!!, Nov. 1981 at p. 63. 
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1t3Note, "~elinquency Hearings and the First Amendment: 
Reassessing Juv~nile Court Confidentialitl7 Upon the 
Demise of 'Conditional Access'," U. of Calif: at Davis L. 
Rev. 13: 123, 153-154, n. 115 (1979). 

It It Ariessohn, supra, note 42 at p. 61. 

1t5Fox, "The Reform of Juvenile Justice: The Child's Right 
to Punishment," Juv. Just., Aug. 1974, pp. 2-9; and see 
discussion in The Serious Juvenile Offender, supra, note 
20 at pp. 178-179. 

1t6Hudson and Mark, "Summary and Conclusions" The Seri
ous Juvenile Offender, supra, note 20 at p. 179: 

1t7~. at pp. 180-181. 

It 8 "Strict New Rules on Juvenile Crime Adopted in Jersey" 
New York Times, July 24, 1982, p. 1. ' 

1t9~. However, references to the New Jersey statute in this 
report, unless otherwise indicated, are to the pre-July, 
1982 statute. 

50"Strict New Rules," supra, note 48. 

5 1 Appen?ix .A contains an alphabetical listing of the statu
tory citatIons to every state juvenile justice code. Unless 
otherwise indicated, a1.1 references to state juvenile codes 
are to the statutes listed in that Appendix. 

52Hudson and Mark "Summary and Conclusions," supra, note 
20 at pp. 180-181. 

531n T.N.G. v. Superior Court of the City and County of San 
Francisco, 484 P .2d 981, 985, 986 (Sup. Ct. Calif. 1971) 
the Court said that, 

"I~ ~rde~ to protect the juvenile from the stigma of 
crlmlnah ty often attached to adult penal proceedings, 
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the Legislature has carefully avoide9 the use. of the 
term "arrest" for the type of detention to WhICh the 
petitioners were subjected in th~ pI'esent ca~e. Wel
fare and Institutions Code Section 625 prOVIdes that 
juveniles are not subject to 'arrest' but may only be 
taken into ttemporary custody'." 

5ltuJuvenile Delinquents: The Police, State Courts, and 
Individualized Justice," Harv. L. Re~. 79: 775, 776-:77:r 
(Feb. 1966); and see "Juvenile Police RecordkeepIng, 
Colum. Human Rights L. Rev. 4: 461 (1972). 

5s"Juvenile Delinquents," supra, note 54 at pp. 778-779. 

56 Coffee, "Privacy vs. Parens Patria: The Role of P~lic~ 
Records in the Sentencing and Surveillance of JuvenIles, 
57 Cornell L. Rev. 571, 581 (Ap~ 1972). 

57 "Juvenile Delinquents," supra note 54 at pp. 778-779. 

58 Coffee, supra note 56 at p. 590J and !Iandler and Rose.n
heim "Privacy in Welfare: PublIc AssIstance and JuvenIle 
Justice." Law and Contemporary Problems, 31: 377, 395 
(1966); and see, Monroe v. Tielsch, 525 P.2d 250, 251 
(Wash. 1974). 

59 525 P .2d 250, 251 (Wash. 1974). 

6o Fernicola v. Keena,!!, 39 A.2d 851, 852 (Ct •. of Ch~ncery, 
N.J. 1944) involving the creation of a fIngerprInt and 
photographic record of an adult. 

61 271 A.2d 727, 728 (Supr. Ct. N.J. 1970). The court~ re~ch 
a different conclusion l however, when the organizatIon 
creating the "juvenile record" is a governmental agency 
other than a law enforcement agency or a court. In 
Merriken v. Cressman, 364 F. Supp. 913, 922 (E.D. Pal 
1973) a federal district court held that ~ school ~ystem 
could' not collect and maintain pe~so~al lI~f?rmatIon ~e
garding 8th graders which supposealy Identified potential 
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drug abusers. The Court said that this viola ted the 
children's constitutional right of privacy and the school 
could not show a reasonable connection between the 
information being gathered and drug abuse prevention. 

62 No. 70-2017 (S.D. N.Y. 1970). 

63 Coffee, supra, note 56 at pp. 571-574. 

6lt18 U.S.C. §5038 (d). 

65 Georgia pC:.~rmits the fingerprinting of juveniles only in 
connection with the investigation of enumerated serious 
crimes. Such fingerprints are available only to law 
enforcement officials, or upon court order, if the public 
interest requires, and are not permitted to be sent to a 
state or federal repository unless needed for national 
securi ty purposes • 

. 
The Virginia statute permits the fingerprinting of juven
iles who are at least 13 years old and are charged with 
offenses that would be felonies if committed by adults. If 
no petition is filed or if the juvenile court adjudication is 
favorable, the prints must be destroyed. If the juvenile is 
adjudicated delinquent ,and is under 13 years of age, the 
prints are destroyed. If a delinquent juvenile is at least 
13 years old, his fingerprints may be maintained locally by 
the law enforcement agency that took them, and if he is 
at least 15 years old and is adjudicated for an enumerated 
serious offense, the fingerprints may be forwarded to the 
state Central Criminal Record Exchange. 

66 Attorney General's Task Force on Violent Crime, Final 
Report, August 17, 1982, Recommendation No. 58 at p. 
82. 

67 "Strict New Rules" supr,!, note 48 at p. 1. 

68 National Court statistics Project, National Center for 
State Courts, State Court Organization, 1980. Bureau of 
Justice Statistics, May 1982, Table #16, p. 54. 
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69 Vinter, "The Juvenile Court as an Institution," ~r~side~t's 
Commission on Law Enforcement and the Administration 
of Justice, Task Force Re ort: Juvenile Delin uenc and 
Youth Crime 1967 at pp. 884-886. 

70 Id., and see In re Gault, supra, note 6 at p. 14, n. 14 
(1967). 

71 "Juvenile Delinquents," supra, note 54 at p. 809. 

72 Delaney, supra, note 25 at p. 9. 

73 Virtually every state permits a juvenile court to waive its 
jurisdiction so that the juvenile ?an ~e prosecuted as . an 
adult. Customarily, before the JuvenIle court can wal:ve 
its jurisdiction, it must be established that: (1) the child 
is at least 14; (2) there is probable cause to believe that 
the child has committed a criminal offense; (3) there are 
no reasonable prospects for rehabilitating the child; and 
(4) waiving jurisdiction is in ~he best interests of t~e ch~ld 
and the community. Once In an adult court the JuvenIle 
and his records are treated just as an adult and his records 
would be treated. 

7~ Only a tiny fraction, well under 5 percent, of juveniles 
who are arrested are sent to a juvenile . correctional 
institution. Since so few juvenile offenders 'ever receive 
the benefits of treatment in a juvenile institution, some 
observers think that it is Ii ttle wonder that juvenile 
offenders are seldom rehabilitated. 

7sThe following provision from Minnesota's Juvenile Code is 
typical of the juvenile court record creation and mainten
ance language found in many juvenile just.ice statute~. 
"The juvenile court judge shall keep such minutes and In 
such manner as he deems necessary and proper. The court 
shall also keep an index in which files pertaining to 
juvenile matters shall be indexed under the name of the 
juvenile. After the name of each file shall be shown the 
file number and, if ordered by the court, the book and 
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page ~f the re~ister in which the documents pertaining to 
such fIle .are hste~. T~e court shall also keep a register 
properly Indexed In WhIch shall be listed under the name 
?f t~e juvenile. all documents fUed pertaining thereto and 
10 the order flIed. Such list shall show the name of the 
document and the date of filing thereof. The juvenile 
court legal records shall be deposited in files and shall 
include t~e petition, summons, notice, findings, orders, 
decrees, Judgments, and motions and such other matters 
as the court deems necessary and proper." 

76 Delaney, supra, note 25 at p. 9. 

77 Altman, "Juvenile Information Systems: A Comparative 
Ana~ysis," Juvenile Justice, Feb. 1974 at p. 5; see also, 
CzaJkoski, "Computer Backfire on the Ethical Mission of 
JUvenile Justice," JUvenile Justice, Feb. 1974 at p. 24. 

78 
Supra, note 53 at p. 984. 

79 Monroe v. Tielsch, supra, note 59 at p. 251. 
80 

Supra, note 6 at p. 11, n. 7. 

81 Cashm.an, "Confidentiality of Juvenile Court Proceedings: 
A ReVIew," Juv. Just., Aug. 1973 at p. 34. 

82 La. Rev. Stat. §15-578.A(6). 

83 S ~, Altman, supra, note 77 at p. 2. 

81t See, .Srmposiu~, ~uvenile Justice, Feb. 24, 1974 issue and 
speCIfIcally PhillIPS "Experience Acquired from the De
sIgn and Implementation of PROFILE: Utah's Juvenile 
Information System" at p. 12; Horvath, "A Non-technical 
Description of the Michigan Youth Services Information 
System" at p. 19; Griffeth, "Orange County Sheriff's 
D~partment C:0mputeri~ed Central Juvenile Index" at p. 
30, and Cornellson, "JuriS: A Juvenile Court Information 
System" at p. 35. 
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8 5 t ·urisdictions label a juvenil<: arrest. a~ a ~~:~e!:io~?,B mJst jurisdictions label a juvemle convlctI~~ 
s a "dete~mination of delinquency." In an effor~ to avol ~he stigma that even the term "delinquency" carrlE:s, ;ome 

states such as New York, have dropped the term In . ~vo~ 
of ph~ases such as "Persons in Need of SupervIsIon 
(PINS). 

86 18 U .S.C. S5038 "(a) Throughout the juvenile delinquency 
proceeding the court shall safeguard the. reco~ds l~C?~ 
disclosure Upon the completion of any Juvenl e. ~ In 
quency pr~ceeding, whether or not there is .~n a1JludlCa~ 
tion the district court shall order the entire I e an 
rec~rd of such proceeding sealed. After such sealing, the 
court shall not release these records except to the extent 
necessary to meet the following circumstances: 

(1) inquiries received from another court of law; 

(2) 

(3) 

(4) 

(5) 

(6) 

inquiries from an agency pl'eparing a presentence 
report for another court; 

inquiries from law enforcement agencies where 
the request for informa.tion is. r~late? ~o the 
investigation of a crime or a posItion wIthIn that 
agency; 

inquiries, in writing, from the directo~. of a 
treatment agency or the director of .a facIllty to 
which the juvenile has been commItted by the 
court; 

inquiries from an agency consid~ring the per~on 
for a position immediately and dIrectly affecting 
the national security; and 

inquiries from any victim of such juvenile delin
quency, or if the victim is. d~ceased from the 
immediate family of such vlc:bm, related to t~e 
final disposition of such juv€:r.lile by the court In 
accordance with section 503'7." 

128 

I 

:1 
'i 
Ii 

Ii 
II 
Ii 

'I I, 
~ I n 
II 
I) 
II 

I( 

~ 
~ 
tl 
H 
I 
I 
1 

I 
~ 
Ii 

" 

143 

8 7 28 C.F .R. S 20.21(d). 

88 Tradi tionaIly, the drafters of state codes and judges 
define and use the terms "seal" and "purge" in many 
varited and inconsistent ways. In this report we define and 
use the terms "seal" and "purge" as follows. Except where 
the context indicates otherwise, the term "seal" means to 
prohibit access to juvenile history record information 
except to a party authorized access to the record by a 
court order. We use the term "purge" to mean to destroy, 
blot out, strike out, or efface so that no trace remains. 
Expunge is a synonym. Destruction of personal identifiers 
so that the record or entry cannot be associated with an 
individual is also a form of purging. These definitions are 
based on SEARCH Technical Report No. 27, Sealinr. and 
Pur in of Criminal Histor Record Information April 1981 • 

89 18 U.S.C. 5038(8). 

90
18 U.S.C. S5021(a)(b). 

91
606 F .2d 1226, 1244 (D.C. Cir. 1979). 

92 United States v. Doe, 496 F .Supp. 650, 653 (D.R.!. 1980); 
United States v. Henderson, 482 F. Supp. 234, 242 (D.N.J. 1979) 

"We have noted repeatedly that the Act was intended 
to eliminate the social and economic disabilities which 
accompany a criminal record. These same disabilities 
exist When an individual has only an arrest blotting his or her record. IF 

93Sealing and purging provisions are a relatively new phe
nomenon. According to one source, as late as 1974 only 
about half of the states had adopted sealing' or purging 
provisions. Altman, supra, note 77 at. p. 6. 
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9At Pres. Comm. on Law Enforcement and Admin. of Justice 
Task Force Report: Juvenile Delinquency and Youth 
Crime, at pp. 92-93 as quoted in Cashman, supra, note 81 
at p. 34. 

951n the Matter of Smith, 310 N.Y.S.2d 617,623 (N.Y. Fam. 
Ct. 1970). ' 

. 96 However there is a disagreement among courts as. to 
whether ~ family court, exercising its inherent. authorIty 
to purge its own records, also has inherent authority to 
reach police records. See, for example, Statman v. Kelly, 
264 N. y.S.2d 1008 (N. Y-:-Fam. Ct. 1970), whi~h held that a 
Family Court could not order police a~encles t,C> purge 
juvenile records on the basis of the Family Court s Inher
ent authority. 

9 '!£. at p. 1014. 

98Supra note 91 at p. 1230. And see, United States v. 
Helle;, 435 F.Supp. 955, 956 (N.D. Ohio 1976) stating that, 
"Absent specific statutory language the general powe~ of 
the courts to expunge is limited and will only be exercised 
in extreme cases, e.g., where an arrest is unlawful; where 
the arrest represented harassing action by the police. or 
where an arrest was prosecuted pursuant to an un~onsbtu
tional statute." 

99Henrr: v. Loony, 317 N.Y.S.2d 848,851-852 (Sup. Ct. N.Y. 
1971 ; S. v. City of New York, 347 N. Y.S.2d 54, 56 (Sup. 
Ct. N.Y. 1973); and see cases discussed in SEARCH 
Technical Report No. 27, supra, note 88 at p. 7; and ~ee, 
Volenick "Juvenile Court and Arrest Records," Clearing
house Review 9: 169 (July, 1975). - -

100424 U.S. 693 (1976). 

101See cases discussed in SEARCH Technical Report No. 27, 
supra, note 88 at pp. 10-11. 
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l02Monroe v. Teilsch, supra, note 59 at p. 251 (Wash. 1974); 
and T.N.G: v. ~uperior Court of the City and County of 
San FranCISCO, supra, note 53. 

103 18 U.S.C. §5038(a)(1). 

1 Oat Monroe v. Tielsch, supra, note 59 at p. 251. 

1 05~, Coffee, supra, note 56 at p. 595 • 

106S I 
~, n re Core~, 72 Cal. Rptr. 115, 118 (1st Dist. 1968). 

10 'Supra, note 33 at p. 550. 

1 08M~ at pp. 563-564. 

109 Coffee, supra, note 56 at p. 575. 

11 0 ~etersila, "Juvenile Record Use in Adult Court Proceed
In~s:. A Survey of Prosecutors," J. of Crim. L. and 
Crlmlnolog'X, 72: 1746, 1750 (1981). ' 

11118 U.S.C. §5038(a)(1). 

11256~ F .2d 1373, 1375-137? (9th Cir. 1977). The Court 
po~nted o~t t?at ther~ is no legislative history to provide 
gUIdance In InterpretIng the bare statement in the Act 
authorizing disclosure in response to "inquiries received 
from another court of law." Id. at 1375. The Federal 
! outh Corrections Act also authorizes the release of 
juvenile records to "any agency preparing a presentence 
report for another court." 

113 A somewhat typical state statutory provision (except for 
the reference to access by the juvenile court) reads as follows: 

"no. adjudication, dispOSition, or evidence from a ju
ve.nIl; proceeding is ~dmissible against a child in any 
crImInal or other acbon, except in subsequent juvenile 
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proceedings involving the same child ?r as ar:t aid to 
senten~ing in a later criminal proceedIng af~aInst the 
same person." 

lIlt Alabama, Alaska, Connecticut, Delaware, Distr'ict of ?o
lumbia, Florida, Illinois, Indiana, Iowa, Kansltls, MaIne, 
Massachusetts, Mississippi, Montana, Nebraska:! New Jer
sey, New Mexico, New York, North Carolilna, No~th 
Dakota, Oregon, Pennsyl~a~h~, Tennessee,. Vermont, VIr
ginia, Washington, West VIrgInIa and WyomIng. 

115 Alabama District of Columbia, Illinois, Indiana, Iowa, 
Maryland, Montana~ New York, N orth Dak~ta~ .South 
Dakota, Vermont, Virginia, Washington, West VirgInIa and 
Wisconsin. 

116See, for example, Massey v. State, 256 A.2d 2~10, 272 (D~l. 
1969); Neely v. Quatsoe, 317 F .Supp. 40, 4~ (E.~. WIS. 
1970); "and see several hundred cases reachIng thIS .~~me 
conclusion cited at 64 ALR 3d 1291. The only decisIon~ 
which reach a different result appear to be a handful of 
Illinois state court decisions also cited at 64 ALR 3d 1291. 

111Williams v> New York, 337 U.S. 241, 243 (19419). 

118144 A.2d 367, 369 (Pa. 1958). 

119rrhis provision has since been amended to expressly permit 
juvenile records to be used in adult sentencing. 

120Supra, note 118 at p. 371 quoting Commonwealth v. 
Johnso.D:, 35 A.2d 312, 314 (Pat 1944). 

121Id. at 371, quoting pommonwelth ex r~. Czarnecki v. 
stitzel, 115 A.2d 865, 806 (Pat 1955). 

122Lange v. State, 196 N. W .. 2d 680, 685 (Wis. 1972). 

123See, State v. Flores, 511 P .2d 414, 416 (Or. 1973); Stock
well v. State, - 207 N. W .2d 883, 889 (Wis. 1973) and the 
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cases cited at 64 ALR 3d 1291, S5; C. F. State v. Corral, 
521 P2d 151, 153 (Ariz. 1974), holding That any lack of 
rights enjoyed by juvenile offenders is constitutionally 
it'relevant to the use of the juvenile record in an adult 
sentencing proceeding. 

In many respects the holding in this case makes more 
sense than the rule that. "tainted" convictions cannot be 
used, if in fact courts are going to accept, as the court in 
Lange v. State did, mere detention records, without a 
disposi tiona 

124
64 ALR 3d 1291, supra, note 116. 

125 353 N.Y.S.2d 630,632 (Sup. Ct. N.Y. 1974). 

126 
However, a few state codes have adopted broad language 
which potentially could be interpreted to permit various 
other uses of juvenile records in criminal courts. Dela
ware permits the use of juvenile records by "other courts 
a.nd public ag·encies." New Jersey authorizes use by "any 
court," and Wyoming authorizes disclosure to "another 
court of law." Nebraska provides that juvenile court 
records may be made available to "criminal 'courts for 
confidential use in mattei's pending before the court." 
North Carolina law provides that the juvenile record 
confidentiality provisions shall not preclude the "neces
sary storing of information among authorized agencies." 

127Davis v. Alaska, supra, note 35 at p. 319; and see 
annotations at 63 ALR3d 1112 §4. Prior to Dl!~, the 
general rule was that a juvenile record could not be 
i.ntroduced to cross-examine or impeach a prosecution 
witness. While there is some authority for the proposition 
that the rule survives even after Davis (by distinguishing 
Davis in that the witness in Davis was on probation), the 
better view today seems to be that a juvenile record can 
be introduced to impeach a prosecution witness. In other 
situations where the defendant has shown that fundamen
tal fairness demands the introduction of juvenile record 
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evidence, the courts have also acquiesced. For example, 
State v. Brown, 334 A.2d 392, 394 (N.J. 1975) held that a 
defendant could introduce a victim's prior juvenile record 
of assault in an assault prosecution, at least when the 
victim had a juvenile petition pending or was on proba
tion. 

12 aSee cases annotated at 63 ALR3d 1112 S6; and see, State 
v.-'Allen 361 A.2d 5, 11 (N.J. 1976) which held that a 
prosecut~r could get acce~ to a defense wi~ness' soci~l 
records in order to determine whether to obtain a psychi
atric examination of the witness. 

129 63 ALR 3d 1112, S5; and see, People v. Rhem, 271 N.Y.S. 
2d 751, 757 (N.Y. Sup. Ct. 1966). 

13°63 ALR 3d 1112, S4(b); and see, State v. Cox, 327 N.E.2d 
639, 642 (Ohio 1975). 

, 131 Petersila, supra, note 110 at p. 1748. 

132 63 ALR3d 1112 S8. 

133See, for example, United States v. Chacon, supra, note 
112 at pp. 1375-76. 

13 .. South Carolina's juvenile code, for example, authorizes a 
defendant in a civil proceeding to obtain and use the 
plaintiff's juvenile record if relevant; and see, State in the 
Interest of A.S. a Juvenile, 327 A.2d 260, 261 (N.J. 1974), 
which held that a court could inspect the transcript of a 
juvenile defendant's allegedly inconsistent prior testimony 
in a juvenile adjudication. 

135Indiana and New Jersey, for example, authorize the 
victim of a juvenile offense to use the juvenile records in 
a civil action against the offender; and in Aetna Casualty 
and Suret Com an v. Barnard, 227 N.W.2d 551, 553 
Mich. 1975 the Court held that insurers, as subrogee of 

victims, <.!ould obtain police records of the juvenile of-
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fenders because the statutes limiting access to juvenile 
court records did not apply to police records; but see 
State of New Jerse in the Interest of S.F. a Juvenile; 
353 A.2d 573,. 575 N.J. 1976 , which held that a juvenile 
adjudication transcript could not be introduced in a 
wrongful death action arising out of the same event 
'where the juvenlle offender was available to testify. ' 

13618 U.S.C. S5038{a){3). 

137 C 'f 
all ornia, Delaware, District of Columbia, Florida Indi-

ana, Iowa, LouiSiana, Montana, New Jersey, New M~xico, 
New York, North Carolina, Virginia and Washington. 

138 
Alabama, District of Columbia, Indiana, Iowa, Kansas, 
Maryland, Montana, New Jersey, North Carolina, North 
Dakota, Pennsylvania, Tennessee, Texas, Vermont, Vir
ginia, Washington and Wisconsin. 

139 
28 C.F .R. Part 20. 

1 .. 0 
Supra, note 125 at p. 632 (Sup. Ct. N.Y. 1974). See also 
Dugan v. Police Department, City of Camden, supra, not~ 
61 at p. 728; and Monroe v. Tielsch, supra, note 59 at pp. 
251-252. . 

1 .. 1 
See, text at notes 82-84, supra. 

1 .. 2 
"End of Secrecy," supra, note 2. 

1 .. 3 . 
See, Gardner v. Florida, 430 U.S. 349, 361 (1977). 

1 .... 

But ~, State of New JerSe~in the Interest of D.G., a 
JUVenile, 416 A.2d 77, 81 r.J. 1980), which denied 8 
father's request for access to all records concerning his 
15-year-old daughter. The daughter had been promised 
that her social records would be kept confidential, and 
material in those records indicated hostility between the 
father and daughter. 
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145 538 P.2d 373, 381 (Ct. App. Or. 1975). 

lit 618 U.S.C. S5038(c). 

147 Altman, supra, note 77 at p. 7. 

148Skoler and Tenney, "Attorney Representation in Juvenile 
Court," Journal of Family Law 4: 77, 86-87 (1964). 

149Supra, note 27 at p. 561 (1966). 

150 343 F .2d 278, 282 (D.C. Cir. 1964); and see, Joe Z. v. 
Su erior Court of Los An eles Count, 478 P .2d 26, 31 
Sup. Ct. Calif. 1970, holding that the juvenile court 

exceeded its discretion in denying discovery to a juvenile 
arrested for murder and assault. The juvenile sought 
access to all his statements, admissions and conversations 
with police which he alleged were necessary for prepara
tion of his defense; but see, In re W.R.M., 534 S. W .2d 178, 
180 (Tex. 1976), holding that a juvenile defendantts attor
ney does not have an absolute right to inspect the 
prosecution's report on the juvenile which included psychi
atric data. 

151 18 U.S.C. §5038(a)(1-6). 

15228 C.F .R. §20.21(d) and 20.21(b)(4). It is not clear 
whether this provision applies to courts, since the Regula
tions exempt "court records of public judicial proceed
ings" (§20.20(b)(4», but otherwise apply to all state or 
local agencies handling "criminal history record informa
tion" funded in whole or in part with LEAA monies. Since 
juvenile court records are ordinarily not considered to be 
court records of "public jUdicial proceedings," it may be 
tha t the Regulations do apply. The Regula tions al~o 
require that researchers insure that the data they obtaIn 
will be handled pursuant to the detailed and comprehen
sive confidentiality and security standards mandated for 
researchers in 28 C.F .R. §524(a). 
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15 lIC t' . 
I onnec IC~~, FlorId~, Georgia, Hawaii, Idaho Indiana 
.owa, LOUISIana, MaIne, Mississippi, Missouri New Mex~ 
VI~O, ,S?uth Dakota, Utah, Virginia, Washingt~n and West 

Irginla. 

15 .. P t 'I' 
e,ersIIa, supra, note 110 at pp. 1747,1748; and 

AClessohn, supra, note 42 at pp. 61, 62. 

155
18 U.S.C. §~038(a). :rhe only exception made by the 
fed~ral law IS to permIt disclosures of disposition infor
mation to the victim. §5038(a)(6). 

156 28 C.F.R~ §20.21(d). 
. 

1s71n John Doe y. County of Westchester, 358 N.Y.S.2d 471, 
477 (App. DIV. 1974), a New York State court held that 
under New York law a juvenile adjudication is confidential 
and may nO,t be made available to any person. Thus, a 
county sher!ff ~ould not, disclose to a United States Army 
~epre~entatIve Information regarding an enlisteets prior 
JuvenIle arrest and adjUdication. 

158See, £eople v. Y.O. 2404, 291 N.Y.S.2d 510 513 (Sup Ct 
1968), holding that juvenile records are nev~r availabie t~ 
a m~mb~r of the public unless he has a court order: and 
ApplIca bon, of Lascaris, 319 N. Y.S. 2d 60, 62 (Sup: Ct. 
1971), holdIng that the Commissioner of Social Services 
for ~ county could not release juvenile data to the news 
medIa unless the media had first obtained a court order. 

159Supra, note 59 at p. 255. 

16 Old. 

161See, for example, T.N .G. v. Superior Court of City and 
County of San Francisco, supra, note 53 at pp. 988-989 
(Calif. 1971). 

162Pre~identts Co~m. on Law Enforcement and the Adminis
~ratIon of Justice, Task Force Report: Juvenile Delin
guency and Youth Crime (1967) at p. 54. 
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163 In re Gault, supra note 6 at p. 24 (1967). 

16 a. In re Gault, supra, note 6 at pp. 24-25. 

16 sIn re Smith, 63 Misc.2d 198, 200, n. 2 (N.Y. Fam. Ct. 
1970). 

166 Coffee, supra note 56 at p. 590. 

167Repor~ of th~ Go;e~~rl~ :~~~:m~~~lio~~~:i~~:rg~~ 
JuvenIle JustIce, ar L (1960) p 47' Cashman 
in California's JU;enil~4~~:~ se~w"Juvenile' Dehnquents," sUEra, note 81 a p. , 
supra, note 59 at p. 784. 

"Employers denied information fr~m ,~uvenile courts 
often get the desired facts from pollee. 

16Sn.Juvenile Delinquents," supra, note 54 at pp. 784-785. 

169nJuvenile Delinquents," supr~, note 54 at p. 800. 

t 53 at p. 988 (Calif. 170T.N.G. v. Su erior co~,~o ~~gr6u~OaeCriminal or Juvenile 
1971 • and see, Baum, lpl ) 
Reco;d," State Bar J. 40; 816, 826 (1965 • 

171t1Delinquency Hearings," supra, note 43 at p. 124 n. 5. 

172Iowa Code §232.39 (1979). 

7 3 R L K 269 N W 2d 267, 269 (Minn. 1978); Brian v. 1 In re ..., • • 6 (1978) 
Superior Court', 20 Cal. 3d 618, 623-2 • 

o t tly tha t fro m a consti tu-17a.The courts have held CO~SlS en dOstinction between the 
t · 1 tandpoint there IS no 1 0 

10na s 0 S SEARCH Privacy and SecurIty public and the medIa. ee, 0 d th M dia 
f C to 0 al History Information: PrIvacy a~ e oe 0 ' 

o 11mln t nt of Justice Bureau of JustIce StatIstIcs U.S. Depar me , 
(1979) at pp. 4-5. 
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17SSupra, note 38 at p. 104. 

17,6Supra, note 37 at p. 310. 
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177SEARCH, supra, note 174 at pp. 47-49; and see, Gannett 
v. DePaSquale, supra, note 175 at p. 383. -

178R.L.R. v. State, 487 P.2d 27, 39 (Sup. Ct. Alaska 1971.), 
holding that a child may open an adjudicative or disposi
tive hearing; and In re Burrus, 169 S.E.2d 879, 887 (Sup. 
Ct. of N. Car. 1969), holding that a child's request to 
open a juvenile proceeding need not, indeed in most cases, 
should not be honored. 

1 79 In re Burrus, supra, note 178 at p. 887. 

180Supra, note 6 at p. 25; and see, In re Jones, 263 NE2d 863, 
864, 865 (Ill. 1970), a JUVenile moved for exclusion from 
the court of all witnesses, the public and the media. The 
Illinois Supreme Court, interpreting the IllinOis juvenile 
act, refused to find fault with the juvenile court's ruling 
that the press could stay in the courtroom. 

181 18 U.S.C. S5038(d)(2). 

182Supra, note 38 at pp. 104-105 (1979). Smith overturns an 
earlier federal court decision in Government of Virgi!! 
Islands v. Brodhurst, 285 F. Supp. 831, 836, 837 (D. Vir. 
Islands 1968); and see, Ithica Journal News, Inc. v. Citl': 
Court, 294 N.Y.S.2d 558, 564 (Sup. Ct. N.Y. 1968). 
However, the decision in Smith was antiCipated by the 
New Mexico Court of Appeals in Poteet v. Roswell Daill': 
Record, Inc., 584 P.2d 1310, 1313 (N.M. 1978); and see, 
"Poteet v. Roswell Daily Record, Inc.: Balancing First 
Amendment Free Press Rights Against a Juvenile Victim's 
Right to Privacy," N. Mex. L. Rev., 10: 185 (Winter, 1979-
1980); and "Freedom of the Press vs. Juvenile Anonymity: 
A Conflict Between Constitutional Priorities and Rehabil
itation," Iowa L. Rev. 65: 1471 (1980). 
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183~uPha note 38 at p. 102, citing Cox Broadcasting Corp. v. 
on' 420 "U.S. 469, at pp. 491-492 (1975) wherein the 

Court struck down a Georgia statute which prohibited the 
publication of a rape victim's name, .on the g~ounds t~at 
the media must be permitted to publish such Information 
once it is in the "public domain." 

lI31tSee, Branzburg v. Hayes, 408 U.S. 665, 684 (1972). 

185 S mlth is consistent with the Court's earlier decision in 
Oklahoma Publishing Co. v. District Court in and for 
Oklahoma County, supra, note 37 at p.~ 310. uphol~ing t~e 
press' right to publish the name and pIcture of a JuvenIle 
defendant after that data was already in the "public 
domain." 

186 "End of Secrecy," supra, note 2. 

187Howard, Grisso and Neems, "Publicity and Juvenile Court 
Proceedings," Clearinghouse Rev. 11:203 (1977). 

188 "Juvenile Delinquents," supra, note 54 at 794. 

189Gardner "Publicity and Juvenile Delinquency," Juv. Ct. 
Judges j. 15:29 (1964). And see, Supreme Court Justice 
Rehnquist's concurring opinion in Smith v. Daily Mail, 
wherein he notes, " [T] his exposure ... provide [ s] the 
hardcore delinquent the kind of attention he seeks, there
by encouraging him to commit further anti-social acts," 
supra, note .37 at p. 108. See also, Davis v. Alaska, supra, 
note 35 at p. 319. 

190 Orlando and Black, "Classification in Juvenile Court: The 
Delinquent Child and the Child in Need of Supervision." 
Juv. Just. 25: 13, 22, 23 (1974). And see, "Delinquency 
Hearings," supra, note 43 at pp. 153-154. 

191 Howard, Grisso and N eems, supra, note 187 at pp. 209-
210. 
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192~, Coffee, supra, note 56 at p. 593; and see "Negative 
Labels: Passageways and Prisons," Crime and Deling., 19: 
33, 35 (1973); Faust "Delinquency Labeling: Its Conse
quences and Implications," Crime and Deling 19' 41 
(1973). -" • 

193This is .the same juvenile and the same event which was 
the subJect. of the secrecy battle in Oklahoma Publishing 
Co. v. District Court in and for Oklahoma Count~ supra 
note 37. -' _ , 

19 It • 

Howard, GrISSO and Neems, supra, note 187 at pp. 208-
211. 

195
G 

. 
eIs, supra, note 13 at 121-123. 

196 
413 A.2d 335, 342 (N.J. 1980). 

197 19. at p. 342. 

198 "D l' . 
e Inquency HearIngs," suprl!, note 156 at p. 155. 

199 See, Gough, "The Expungement of Adjudication Records 
of Juvenile and Adult Offenders: A Problem of Status" 
Wash. U.L.Q. 1966:147, 168-74; and see also supra note 
162 at pp. 92-93. ' , 

200 
Supra, note 38 at pp. 107-108. 

201 "D l' 
e Inquency Hearings," supra, note 43 at p. 157. 

202 See, The Serious Juvenile Offender: Proceedings of a 
National Symposium, supra, note 20 at pp. 175-181' and 
s~e, F?X, "T~e Reforms of Juvenile Justice: The Child's 
R~ght to PunIshment," Juv. Just., Aug. 1974 pp. 2-9' and 
Wllson, "Crime and Criminologists," com~enta.ry,' July 
1974, pp. 47-48. 

20 S "D li . 
e nquency HearIngs," supra, note 43 at p. 153-154, n • 

115, and Arh~ssohn, supra, note 42 at p. 61. 

141 

" 



\ 

p 

156 

20 It "Delinquency Hearings," supra, note 43 at p. 151. 

205 S McCarthy "Role of the Concept of Responsibility in 
J~:~nile Delin~uency Proceedings," U. Mich. J.L. ReI. 10: 
181, 215-216 (1977). 

206"Freedom of the Press vs. Juvenile Anonymity," supra, 
note 182 at p. 1485. 

20 1 Delaney, supra, note 25 at p" 5. 

208Tulsa Tribune, Feb. 13, 1957, as quoted in Geis, supra, 
note 13 at p. 120. 

209Id. 

2 1 0 Delaney, supra, note 25 at p. 5. 

211 In the Interest of B.C.L., supra, note 196 at p. 343. 

212Hoover, 26 FBI Law Enforcement Bulletin, as quoted in 
Geis, supra, note 13 at p. 120. 

213People v. Williams, 410 N.Y.S.2d 978, 985-986 (Dutchess 
County, 1978). 

21ltR.L.R. v. Stat~, supra, note 178 at p. 28 (Alaska 1971). 

215 "End of Secrecy," supr~, note 2. 
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RESPONSES BY MR. REGNERY TO WRITTEN QUESTIONS SUBMITTED 
BY SENATOR MATHIAS 

1. Question: 

As you point out, many experts advocate taking another look at the 

concept of juvenUe records confidentiaUty • 

Do you have any views to share with the Subcommittee on the 

proper scope of such confidentiaUty? For example, YI.)U have testified that 

''the recc-rds of serious habitual juvenIle offenders should be accessible for 

justice system purposes as adult criminal records." What about the records 

of other jUvenile offenders? Should they remain confidentiai? What about 

the use ~f juvenile recor~s for other than "justice system purposes" (e.g., 

for employment or 1icensure deCisions)? 

With respect to the last area of non-justice system access, what 

Federal agency ought to take the lead in developing policy about jUvenile 

record confidentiality? 

,&swer: 

The first priority Is to facHitate timely acceS3 to good quality 

. records of violent or serious juvenl1e offenders Upon appearance in criminal 

court as young adults. This is to improve prosecutorial and sentenCing 

deCisions, help curtaU fUrther crime, and enhance the credibiHty and the 

deterrence capabiHty of the juvenile and criminal justice system. 

One or two time non-serious juvenUe offenders tend to pose 

considerably less threat of continuing crimina1ity, and their records could 

be withheld from fUrther Use for any purpose by properly conceived sealing 

provisions and procedures. 

With regard to record use outside the justice system, some juvenile 

codes provide access to those with "a legitimate interest," and several 

states have made official court reco (except SOCial/medical or otherwise 

sealed records) public. l'he definItion of "legitimate" varies from state to 

state. Whatever the rules of access, records frequentiy are poor quality, 

26-731 0 - 84 - 11 



'" 

\ 

158 

hard to get, and incomplete. Thus, the final order of business should be to 

shore up record quality both in terms of accuracy and completeness. 

OJJDP is presently canvassing the appropriate organizations to 

ascertain what their members think should be done to improve the quality 

of juvenile record management and utilization. 

2. Question: 

Recently, the Subcommittee on Patents, Copyrights and Trademarks 

heid hearingl:i on the system for interstate exchange of criminal records. 

We received some disturbing testimony on the poor quality of 'the records 

which move in this system. An unacceptably high pe~ce~tage of criminal 

records are incomplete, inaccurate, or outdated. 

Are you aware of any empirical evidence about the quality of 

juvenile records held by the States? Has the-,Office of Juvenile Justice and 

Delinquency Prevention ordered any studies on this topic? Are you aware 

of any other studies? 

Is there any reason to believe that the records of the state juvenile 

justice systems are of any better quality than records of state criminal 

justice systf~ms? 

In your view, how can t~e Federal government best encourage and 

assist the states to improve the quality of their juvenile records? 

Answer: 

There is no reason to believe that state and local juvenile records 

are of better quality than adult records. A 1980 Statutes Analysis on the 

creation, dissemination, and disposition of juvenile and family court records 

by the National Center for Juvenile Justice showed that most state codes 

were silent on the quality of records. That is, they appeared to have no 

specific provisions on such elements of quality as requirements that 

juvenile court information be accurate, complete, objective, necessary, 

specific, translatable, and verifiable. 
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Another 1980 study by the Rand Corporation (Greenwood, Petersilia, 

Zimring) found that according to the majority of prosecutors. the adult 

record systems are better than Juvenile record systems with respect to ease 

of access, timeliness, completeness, and clarity. The Rand study notes that 

.50-7.596 of prosecutors rated their juvenlle records as fair to poor in most 

respects. However, there were variations among jurisdictions. Six 

jurisdictions saId their juvenile records were excellent according to all 

measures and another twelve said they were good or excellent. 

Both the Rand study and a 1982 Search Group, Inc., report prepared 

for B,lS by Robert R. Blair, verified th::1t among the reasons for the poor 

quality of juvenile records is the requirement in most juvenile (and some 

adult) codes that juvenile records must be stored separately from adult 

records. 

OJJDP is currently assessing the need and potential scope of 

additional research in this area. The office might inltlate other action to 

help improve the quality and appropriate utilization of juvenIle records. 

This office currently is considel'ing a survey of existing juvenile 

record systems and a description of an exemplary system, or development 

of a model system. 

3. Question: 

Within the Department of Justice, the Bureau of Justice Statistics 

has the respons!bHlty for ensuring compliance with record privacy and 

security regulations applicable to state criminal records. BJS is one of the 

few Federal agencies with a specific mission in the field of record privacy 

and security. 

Has OJJDP consulted with BJS with respect to the work which your 

agency has already undertaken in the field of juvenile records access? 

What role do you think BJS ought to play in the development of 

standards or criteria for the use of juvenile records? " 

IL, _____________ ~~ _________ ~_~~ ___ ~~~~__________"_ __ 
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Answer: 
. h It d with BJS and utilized materials produced 

OJJDP has bot consu e 

by BJS relating to records, notably the recent Search Group, }nc., review of 

juvenile record confidentiality. 

Consistent with BJS mandates and plans, we are prepared to pursue 

. ff rt to help resolve the record quality, utHization, storage, 
a cooperative e 0 

and related issues particularly whare adult and juvenile justice systems are 

both involved. In order to help develop a general consen5U:! about these 

OJJDP W
ill seek the guidance of the Federal Coordinating 

matters, 

Council, the OJJDP National Advisory Committee, and from state and 

local justice system practitioners. 

4. Question: 

You recommend that "model criteda for optimum level juvenile 

record utilization ••• be established.n What agency is best equipped to do 

this? Is this a task which OJJDP should undertake? 

Should these "model criteria" also address record quality questions? 

For example, should they suggest mechanisms for making sure that all 

records of arrests of juveniles are accompanied by records of dispositions 

within a limited time? 

Answer: 

As stated above, the office is considering the; development and 

dissemination of model code provisions for the management and use of 

juvenile court records. 

A decision will be made shortly about the program to be pursued. 
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Senator SPECTER. I would next like to call the Honorable Peter S. 
Gilchrist III, district attorney, Charlotte, N.C. 

Mr. Gilchrist, we appreciate your coming today. Before you start, 
would you give us a biography of yourself, where you went to 
school; how long you have been the district attorney? 

STATEMENT OF PETER S. GILCHRIST III, DISTRICT ATTORNEY, 
26th JUDICIAL DISTRICT, NORTH CAROLINA 

Mr. GILCHRIST. Certainly. I am in my third elected term as the 
district attorui;;y in Charlotte, N.C., 4-year terms. I am a graduate 
of Duke University School of Law, the University of North Caroli
na at Chapel Hill undergraduate school. 

Senator SPECTER. What is you.r year of graduation from law 
school? 

Mr. GILCHRIST. 1965. 
Senator SPECTER. So, you have been district attorney for 9, 10 

years? 
Mr, GILCHRIST. I ~m in my 9th year, yes, sir. 
Senator SPECTER. Well, you have been district attorney long 

enough to know better, Mr. Gilchrist. 
Mr. GILCHRIST. Yes, sir. It is an avocation, I suspect, as well as a 

profession. 
Senator SP:ECTER. Yes, sir. We look forward to your testimony. 
Mr. GILCHRIST. With your consent, I would prefer to deviate from 

the written remarks that I have prepared and I think have been 
submitted to you--

Senator SPECTER. That will be fine, Mr. Gilchrist. We will make 
your remarks a part of the permanent record, and we look forward 
to your summarizing them or proceeding on the highlights, as you 
see fit. 

Mr. GILCHRIST. Thank you. As you are well aware, the criminal 
justice system is certainly swamped with more cases and people 
than we can address, and our commonsense and experience has in
dicated that there certainly are a small number of individuals who 
are responsible for an inordinate amount of crime. Our career 
criminal programs have addressed this. 

The difficulty has been that traditionally, the criteria that we 
have used for our career criminal units have not been sensitive 
enough to predict with the degree of accuracy that we would hope 
for future recidivism. Some recent work has been done by Inslaw 
and the Rand Corp. which I think substantiate our commonsense, 
and that is that there are some more sophisticated or there are 
some inquiries which can be made which help us identify those 
which we expect to see again. We traditionally, I suspect, relied 
upon what I would call our gut reaction or gut feeling, and this has 
not been proven to be as reliable as some statistical information. 

In addition to that, perhaps the greatest predictor is youthful 
crime. The youngster who has had a long history of criminal activi
ty can be anticipated to move on and do this .as an adult, and what 
we have done is we have shielded from law enforcement prosecu
tors and judges juvenile histories. I like to say we have intentional
ly stuck our finger in their eye. And the. result hM been that many 
young people stand before judges as youthful offenders to be sen-
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tenced, and stand up with a record that reflects no priors; a judge 
imposes a sentence which is inappropriate, based on prior conduct, 
prior history, and as a result of that, we see the young adult of
fender released too soon, or perhaps given treatment that is inap
propriate under the circumstances. 

North Carolina being a State which provides for confidentiality 
of juvenile records, I think has suffered inordinately as a result of 
this. 

Senator SPECTER. What access, if any, is there to juvenile records 
in North Carolina? 

Mr. GILCHRIST. The only access that North Carolina permits is 
that which is obtained with the consent of the juvenile court judge. 
Some have been quite liberal, others have been extremely restric
tive. 

Senator SPECTER. Under what circumstances would you as the 
prosecution get access? For example, if you have an 18-year-old 
come up, you do a regular records check, and you do not find any
thing unless you have personal knowledge or some special clue. 
Would you even know that the juvenile had been involved in the 
juvenile process? 

Mr. GILCHRIST. We would not, and I think that is the tragedy of 
the process that we are using now, to, in effect shield the prosecu
tor who is trying to make decisions as to investment of prosecutori
al resources as to which of the many defendants arrayed before 
him he is going to elect to--

Senator SPECTER. And how about researchers or news media-do 
they have access to the juvenile records? 

Mr. GILCHRIST. Researchers may have access to the juvenile 
records. 

Senator SPECTER. With a court order. 
Mr. GILCHRIST. With a court order. 
Senator SPECTER. And how about the media? 
Mr. GILCHRIST. No, they do not. 
Senator SPECTER. Do you know of any case where the media has 

sought leave of the court to examine a juvenile record in North 
Carolina? 

Mr. GILCHRIST. I think there have been many situations where 
they would like to know the juvenile record, but traditionally and 
historically, it has been denied them. 

Senator SPECTER. But do you know of any case where there has 
been an application? 

Mr. GILCHRIST. No, I am not aware of any. 
Senator SPECTER. Before asking the question about a Federal law, 

what would you think, Mr. Gilchrist, about a law in North Caroli
na which would say that where a youthful offender has three adju
dications for armed robbery or some equivalent crime his record is 
no longer subject to the confidentiality standards of the juvenile 
law of North Carolina? 

Mr. GILCHRIST. Are you referring to availability to people with 
what I would call a need to know, such as law enforcement? 

Senator SPECTER. Yes, I would say that would be the basis. 
Mr. GILCHRIST. Definitely, I think that should be the proviso. 
Senator SPECTER. What would you make the standard? Would 

you make it less stringent than three armed robberies? 
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Mr. GILCHRIST I think t' 
charged with a f~lon . any Ime you have a young offender 
det~rmination as to ~h~~Ime, that you ought to. be ~ble ~o make a 
catIOn for a felony offenseh~f a~ hl~g.e has a prIOr JuvenIle adjudi-

Senator SPECTER S fi l' th 
the juvenile record'of ~n~b~d;~ho fst tou s~oUI.d be able to check 
~r. G

t 
ILCSHRIST. Certainly. If we mak~ thr::ss~~hptio~lony. 

ena or PECTER Well the ld h --
at all for juvenile r~cords: - n, you wou ave no confidentiality 

Mr. GILCHRIST. Certainly 
Senator SPECTER Wh t' ld . 

which would sa . . a wou you. thInk about a Federal law 
fender who had ~e~~q~~~~~~e~~rthohna to report any youthful of
the FBI National Records Center. ree or more armed robberies to 

Mr. GILCHRIST. I think th t d d . 
robbery convictions obviou:l; an k s are too hIgh. Three armed 
think we can see individu 1 ,rna es a very strong case, but I 
significant felonies allow:d

s ~h~l~:dhap~lfa~e be~n charged with 
perhaps adjudicated for lesser offenses gUh y th mIsdemeanors, or 
extremely dangerous, even without a c~ w . ere e youngster is still 

Senator SPECTER Well lick nVlC IOn. 
lating a Federal m~ndat~ toPSt t a Istr01' ~ase, because I am postu
cases where there h b a ~ aw .. u you would think that in 
ers, it would be app~:;ri~~n f~~r:husFvdlatioGS by youthful offend
law requiring the States to report th e era t overnroent to pass a 

Mr. GILCHRIST. Certainl It ese cases 0 the FBI? 
proach might be that if a;'ind~iili!d 1 shed t~at perhaps another ap
In one jurisdiction that he would a ball c aJled a young offender 
~ake inqu.iry of other jurisdictions a: t~ 0h'eth the opportuni~y to 
nIle had, In fact, been adJ'udicated d l' weer or not .th~t Juve-
fense. e mquent for a crImInal of-

Senator SPECTER And th th th . . . . 
s~ould have an obiigation t~~esp~nd t er thurlsdlCtIOns, you think, 
clal, or to the court, on the sentencin .0 e aw enforcement offi-

Mr. GILCHRIST. Yes, sir. g Issue. 
Senator SPECTER Then y d t th' 

confidentiality of juvenil~ r~~ords no f mk t~ere .o,!ght to be any 
pr?secutor for charging or a court fo~s a~ as. In~Ulrles made by a 

Mr. GILCHRIST 0 sen enclng. 
tion and definiteiy fure:j~d~~f:r :~~~rcel!lent officer for investiga-
- Senator SPECTER And th' k' enclng. 
Federal Governme~t to r~~~ire 1St r ~ould be appro~riate for the 
these purposes. a es 0 open up theIr records for 

Mr. GILCHRIST. To respond to a legitimat" . 
Senator SPECTER. Do you think th t 'f :hlnqFulry, yes, SIr. 

entered this area it ld a I , e ederal Government 
pelling nature? ' wou cause any States rights issues of a com-

co~;: GILCHRIST. Yes, sir, but not that I think could not be over-

Senator SPECTER Let k . 
with Mr Re er . a d me ~s yo~ a questIOn that I went over 
North C~roli: il~n~ o/fh~t S~at~:~~ud tf comm~nglin*. I ?,elieve 
Mary Louise Westmoreland whose n allm t~ettm.g a Yes from 

, reco ec IOn IS better than 

.. 
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mine-which was criticized by the recent GAO report, on this issue 
of commingling juveniles with adult offenders. 

What is your law, Mr. Gilchrist, in North Carolina, on the con-
finement of status children? Mr. GILCHRIST. Status offenders in North Carolina are not incar~ 
cerated. If a juvenile is adjudicated a delinquent for a criminal of
fense, normally, he or she is placed in a juvenile facility. There are 
circumstances where an individual who is over the age of 14, who 
commits an offense that would be punishable as a felony by an 
adult may, by determination of the juvenile court, be treated as an 
adult for serious offense, perhaps a homicide or an armed robbery. 
Normally, this only happens in circumstances where the juvenile 
has previously been in a juvenile treatment facility, and the con
duct is such that he cannot be controlled in a juvenile facility. 

There are--Senator SPECTER. But status offenders may not be put in jail at 

all. 
Mr. GILCHRIST. No, sir. Senator SPECTER. Do you know of any deviation from that re-

quirement in North Carolina? Mr. GILCHRIST. We are very careful about the treatment of status 

offenders. Senator SPECTER. And juveniles charged with a crime may not be 
commingled with adults charged with criminal offenses. 

Mr. GILCHRIST. Charged with a crime. We have a requirement for 
separate facilities pretrial. 

Senator SPECTER. Yes. Mr. GILCHRIST. There are circumstances under which a juvenile 
who has been convicted of a felony crime may be sentenced to an 

adult facility. Senator SPECTER. All right, but let's pick up the issue of juveniles 
charged with a crime. Is there a mandatory segregation from 
adults for these juveniles? 

Mr. GILCHRIST. Yes, sir. Senator SPECTER. All right. And is this segregation observed in 
all cases, to your knowledge? Mr. GU.CHRIST. Yes, unless it is under circumstances where there 
may be some temporary period where a juvenile who is arrested 
has not been identified as a juvenile-obviously, that could happen 
under any set of circumstances. 

Senator SPECTER. And then, after an adjudication of delinquency, 
is a juvenile still segregated from convicted adults unless he has 
been convicted of an adult offense. 

Mr. GILCHRIST. Yes, and there have been specific findings of fact 
that he should be treated as an adult as opposed to a juvenile. That 
is a relatively rare occurrence, but it obviously does happen on oc-

casion. Senator SPECTER. In your professional judgement, Mr. Gilchrist, 
what are the affects of commingling juveniles with adult criminals? 

Mr. GILCHRIST. I think the emphasis traditionally-at least, in 
North Carolina, and I assume in other places, is to provide every 
available facility for the juvenile, attenlpts being made to segregate 
them. And I think there certainly is much to be said for not incar-
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cerating a younger person with h d n~ It is just, so they say givin; h,!-r enednand sophisticated crimi· 
. enator SPECTER. Do ydu think .~1l!- a co ege education in crime. 

nIle a college education in crime 1 IS tru~ th~t yO? give the juve
M~. GILCHRIST. Sure. I think by hCOmmInglIng hIm with adults? 

ceptIve mind, and the are f: y?U ave ~ young person 'with a re-
sophisticated individua'i additf:Cl?~te~ ~Ith learning from a more 

Senator SPECTER. Have ou s~: ec ~llques or !ipproao17~}s. 
as a prosecuting attorney! n speCIfic cases In your ~xperience 

Mr. GILCHRIST. Not so much . result of association. as a result of Incarceration, but as a 

Senator SPECTER So the a .. Mr. GILCHRIST. Cert~inly ssocIatlOn can occur anyplace. 
Senator SPECTER. But if' it is in .. . . Mr, GILCHRIST. Yes, sir. a JaIl, It IS a closer association. 

. Senator SPECTER. One final' . It would be appropriate for {hes~od' ~r. GIlchl·ist. Do you think 
States that they can not put stat~s efti erd G~ve~~ment to tell the 

I am looking now to the Stat ' .0 h~n . ers In JaIl? 
MI'. GILCHRIST Without . . es rIg s Issue. 

you want to hea:r, I am so~=1t°u an answer that is longer th"'; 
~hat all of the juveniles are in cust:dr~ of p~ople who denominate 
o me what happens is you ha y or status offenses. It seems 

court for a delinquency cha;e a houngster ~ho comes before the 
placed on probation and th ge, ousebreakIng or whatever is 
cause he fails to attend sch~~l per~aps the :probation is revoked' be
the juvenile authorities. I think ~h other':"I~e o~t of the control of 
are soft. What makes it a e statistics, In my experience off~nse is really a probati~~ }hr an. in~ivi~ual is in for a statu~ 
al IS t?ta~ly beyond the co;t~oi ~fnthnd~catIn.g that the individu
more SIgnIficant sanctions had t b . e JuvenIle authorities and 
control. 0 e Imposed to bring him ~nder 

Senator SPECTER. Well the case .. whe~e children are out ~f control i~~·c~ethIS a .common situation 
ceptlOn. There are man c . In at It would be an ex 
classified as status offen~er:sW hhwciver, where you ha.ve peopl~ 
~a.n away from home, was f~un e a a cas~ of a teenage girl who 
Jat.l by the judge. She was d by the polIce a~d was ordered to 
prlso~ers. Another case occ~~~eg bh the custodIan and the male 
smoking-not marihuana ju t e . w en parents found their child 
?v,er t.o the police to teach h's cIgarettes-and t~ey turned him 
JaIl WIth other juvenile offe~d~rsa lesson. The pohce put him in a 
youth was later beaten to death b' ,,:~o brutall~ bea~ him. Another 

There are genuine cases wh . y ese ~ame JuvenIles. 
lute~y nothing, and the come e~e these JuvenIles have done abso
offiCIals for a variety :r re Into~he hands of law enforcement 
They are not offenders Th:;O!s. b e call them status offenders 
!(lected children. And th ay e runav:ays; they may be n": 
Ing them. When you h:vi~terr;ohas not deVIsed facilities for hous-
ment, ~nd the pOlicedepartm~ntb~m, you call the police depart
!eally, IS whether the Federal G as a va~ant. cell. The question 
In
t 

tthIs problem and tell the St:~rnm~yt IS ~oIng to get involved 
s a us offenders in jails." es, ou SImply cannot house 
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We had some interesting testimony from a juvenile court judge, 
the chairman of the legislative committee of the National Council 
of Juvenile and Family Court Judges, about the one category which 
he felt was an exception, which you have also identified: When a 
juvenile is simply out of control. When he has not committed a 
crime, but he has not responded to the supervision in school or in 
his home or in the juvenile court, then he is confined. 

But aside from that exception, it is a tough question with which 
we are trying to deal. 

Mr. GILCHRIST. What do you do with a youngster who is out of 
control of all authority, whether he or she has committed a crime 
or not? The court does not have the power to enforce its judgment, 
as for contempt in the case of an adult; the court is powerless. 

Senator SPECTER. Well, I think in that situation, you must have 
confinement, but I think it has to be very carefully regulated, and 
the juvenile has to be segregated from adult prisoners. But my 
sense is that there ought to be a Federal law which says the State 
may not put a status offender into confinement except for the situ
ation the juvenile court judge and you described. 

Mr. GILCHRIST. Well, what you end up doing is having to have 
duplicate facilities; one facility where you can incarcerate for a 
criminal offense and another facility where you can incarcerate for 
a totally wayward child. Obviously, we would all like to think that 
love and affection and care can rectify the situation, but I am sure 
that anyone who has dealt with a juvenile court very long finds 
that there are situations where the child has got to be in custody. 

Senator SPECTER. Well, you would not necessarily need a totally 
different facility. It could be in a juvenile institution, but there 
would have to be segregation of the wayward child from the juve
nile-adjudicated delinquent. 

Mr. GILCHRIST. We are just at the point, it seems to me, where 
we are beginning to break the juvenile facilities out from the adult 
jails, to further subdivide that and require that the juvenile facility 
be segregated into the criminal and the noncriminal function. 
There is no question that it is desirable, but it may not be finan
cially feasible. 

Senator SPECTER. The other aspect is a Federal law to compel 
States not to mix adjudicated juvenile delinquents with those who 
are convicted of adult criminal offenses. 

What is your view on that? 
Mr. GILCHRIST. If I understood your-let me ask you to go over 

that question again. I am not sure of the question. 
Senator SPECTER. Yes. The question is should the Federal Gov

ernment require that States not mix adult criminals with juveniles 
who have been adjudicated delinquent or convicted of an offense as 
a juvenile which would, if the juvenile was an adult, be a crime. 

Mr. GILIHRIST. We have that situation in North Carolina. There 
are occasions where juveniles who have committed a crime are in
carcerated with adults. 

Senator SPECTER. Aside from the classic cases where it is really 
an adult crime. 

Mr. GILCHRIST. We do not have any crimes that are crimes only 
because they are committed by a young person other than obvious-
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ly the status offenses I t 
question. . am no sure I am completely clear on your 
~enator SPECTER. Do you have la . 

qUIre separation of adult offe d fWS lll: Nor~h Carolina which re-
Mr. GILCHRIST. Yes, sir. n ers rom Juvenlle offenders? 
Senator SPECTER If some St t 

from juvenile offenders, would ;o~ t~~ kO\ separate. adult offenders 
eral Government to say the Stat l~ 1 appropnate for the Fed
from adult offenders? es mus separate juvenile offenders 
~r. GILCHRIST. In the ordinar cour 

gO.mg to find on occasion I think y .se, y~s. However, you are 
ted the same crimes as a'dults ' J~me JuvenIles Who have commit
that ~ou cannot retain them i~ ~n. he:y are ~o. bad or so dangerous 
to shlp them over to an adult f, 'IJ~tvenIle facllIty, and you have got 

Senator S W aCll y. '1 . PECTER. ell, that would . . 
nl e mlght be certified to be t . d arlse In a case where a juve-
year-old. ne as an adult, for example, a 17-

Mr. GILCHRIST. Certainly 
Senator SPECTER. Mr. Gilchrist . 

helpful. Thank you very much W' your t.estImony has been very 
to be with us. . e appreclate your taking the time 

Mr. GILCHRIST, Thank you 
[The prepared statement of Mr. Gilchrist follows:] 
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PREPARED STATEMENT OF PETER S. GILCHRIST) III 

for the confidentiality of juvenile 
North Carolina provides 

These records are ma~ntained 
records and related social reports. 

Court and may only be examined by order 
by the Clerk of superior 

to the confidentiality a person who has 
In addition of the judge. 

petition to have his juvenile 
attained the age of 16 may file a 

d 
·f he has not subsequently been convicted as an 

record expugne ~ 

adult of a felony or misdemeanor. 
the Court may order a 

In spite of these provisions 
an adult offender· but the present 

Presentence Investigation of 

Silent as to whether the juvenile records 
North Carolina law is 4 

for sentencing adults, and many juvenile 
may be made available 

d In certain areas of 
refuse to a.llow access to the recor s. 

judges 
i y allow probation 

the State juvenile judges, upon mot ~n, rna 

accesS to a juveile record but the process is 
officers to obtain 

ut~ized because it is so time 
b and t hus. infrequentlY cum ersome 

h · year to specifically provide 
Efforts were made t ~s consuming. 

for inclusion of the juvenile 
records in presentence reports but 

juvenile advocates felt that 
legislation failed because various 

all juvenile records should remain 
exclusivelY for use by the 

court with no access by other cuurts. 
juvenile 

b that an extremely active 
My personal experience has een 

commit criminal acts 
f tly continues to juvenile offender requen 

an adult under North Carolina 
upon becoming an adult. (One becomes 

thd ) My perception shared by many 
law upon reaching his 16th bir ay 

b t previous criminal conduct of young 
other active prosecutors a ou 

born out by empirical validation done by 
adult offenders has been 

INSLAW, Inc. and the RAND Corporation. 
t d a Career Criminal As a local prosecutor who implemen e 

d only upon adult convi'ction and 
program in 1977 which relie 

became apparent that there was an 
arrests information, it soon 

d f d nts As our experience 
undue focuS of the program on older e en a • 

and more apparent that 
began to accumulate, it became more 
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utlizing only adult records caused us to have an inordinate number 

of individuals identified as career criminals whose criminal 

activities were actually on the decline because of their ages. It 

also became just as apparent that the young adult offenders were 

the most active and dangerous. The problem was that by not 

utilizing juvenile records, we were not able to identify until too 

late who the active criminals were. Identification of criminally 

active individuals requires a systematic review o~ all defendants, 

not just those that intuition or chance information highlight. 

It is apparent that police officers bend over backwards to 

avoid arresting juveniles, juvenile authorities try to divert 

juvenile offenders from court appearances, prosecutors reduce 

felonies to misdemea~ors for juveniles, and judges give light 

sentences td juveniles and training schools release young 

defendants at the earliest possible time. The natural inclination 

of law enforcement, prosecutors and judges is to deal leniently 

with youthful adult defendants. When the juvenile record is 

unavailable for decision making serious young criminals are often 

repeatedly given treatment not justified by crimes committed or 

past history. This inappropriate treatment can be directly traced 

to the fact that no one has an accurate criminal history of the 

young offender that includes both his juvenile and adult records • 

There are numerous cases where an individual with·a very active 

juvenile record is thought to have "no prior record" as a young 

adult defendant. Thus young offenders with terrible juvenile 

records are being sentenced as if they had never committed crimes 

when they come before adult courts. 

Perhaps the most atrocious example we have had of failure to 

deal with a dangerous offender involved a 16-year old who with a 

co-defendant of 17 on October 31, 1981, burglarized the home of a 

71-year old Woman. The woman was beaten, raped, robbed and 

utlimately strangled to death. During the course of the pretrial 

investigation, I interviewed two other women who had been raped by 

the defendant for which he was never charged or convicted. During 

.. 
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of the trial another elderly woman was interviewed who 
the course 

nel.'ghborhood and had been hit in the head by a hammer 
lived in the 
in the course of a first degree burglary that the defendant had 

commi tted in 1980 and plead guilty to nine days prior te) the 

commission of the murder. 
Also encountered was a 74-year old 

defendant had robbed, assaulted and broken her arm 
woman who the 

the day the body in 
the murder case was found. Throughout the 

investigation 
numerous people described assaults and cuttings 

going back several years involving the defend~nt that had been 

committed while he was a juvenile. 

Frequ~ntlY we find other cases where two young adults are 

, and to late we learn that one of the 
charged with the same crl.me , 

juvenile record and thus should have 
defendants has a significant 

differently than his less culpable co-defendant. 
been treated 

arise where two co-defendants 
EquallY unfortunate :aituatiom; 

nd the one who receives the lighter 
receive desparate sentences a 

actual
ly had a far more significant juvenile hi~tory, but 

sentence 

it was never brought 
to the attention of the sentencing judge and 

, defendant receives a heavier sentence. 
the less serl.OUS 

resources become further strained it is most 
As prosecutorial 

previOUsly adjudicated criminal 
important that juvenile records of 

conduct be made available to the prosecutor so that better choices 

prosecutorial resources. Further it 
may be made in allocation of 

is even mo;e important for sentencing judges, 'to have accesS to 

such that appropriate sentences may be 
.revious juvenile records 

imposed. 
and understandable tendency 

In conclusion there is a natural 

for all concerned to give consideration to youth, but this 

tempered ,when we have demonstrable conduct 
consideration must be 

, Ived in serious 
indicating that young individuals have been l.nvo 

d f t' e so that prosecutors 
crimina:l ac'::i vi ties for long perio s 0 l.m . 

, ' secutorial efforts 
will be able to identify cases for l.ntensl.ve pro 

l.'mpose appropriate sentences based 
and so that judges are able to 

on all the facts. 
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Senator SPECTER. I would like now to call Ms. Catherine Conly, 
chief of research and statistics, Maryland Criminal Justice Coordi
nating Council. 

Ms. Conly, we thank you very much for submitting your testimo
ny to us, and it will be made a part of the record in full. 

STATEMENT OF CATHERINE H. CONLY, CHIEF OF RESEARCH 
AND STATISTICS, MARYLAND CRIMINAL JUSTICE COORDINAT· 
ING COUNCIL, TOWSON, MD. 

Ms. CONLY. I apologize that the written testimony was late. I had 
thought it would get here in time for you to have reviewed it. 

Senator SPECTER. Almost everything is late, Ms. Conly, 
Ms. CONLY. As you indicated, I am Catherine Conly. Would you 

like me to tell you some of my credentials? 
Senator SPECTER. I would appreciate that, and then summarize, if 

you would, hitting the highlights. 
Ms. CONLY. I am chief of research and statistics at the Maryland 

Criminal Justice Coordinating Council. I also serve on the execu
tive board of the Criminal Justice Statistics Association. Prior to 
joining the coordinating council, I worked at Inslaw for 4 years, 
where I did research in the .Federal criminal justice area. 

I am pleased to be here today so that I may share with you some 
information about Maryland's repeat offender experiences and de
scribe our efforts to make juvenile delinquency records available 
for the processing of juvenile and young adult offenders. 

As I note in my written testimony, since 1981, the coordinating 
council has been very interested in developing the optimal way for 
processing repeat offenders. We feel we have come up with a good 
plan that involves the entire criminal and juvenile justice systems, . 
and State and local governments, in processing adult and juvenile 
repeat offenders. 

We have implemented what we call repeat offender program ex
periments in five of the main subdivisions in the State, and we 
term those programs ROPE's for short. Those ROPE's specify as 
one of their basic tenets that juvenile record information be availa
ble for the early identification of juvenile and adult repeat offend
ers. Consequently, the council has formed an ad hoc committee to 
study the issue of juvenile records. I chair that committee, which is 
why I was selected to speak with you today. 

The issue of the need for access to juvenile records has been very 
clearly stated by Mr. Regnery, by researchers, both nationally and 
in the State of Maryland, and by the previous speaker from North 
Carolina: There is a small group of individuals who are committing 
a large amount of crime and there is concern that juvenile records 
be available for the processing of young 'adult offenders. 'l'his con
cern rests on the fact that those individuals should not be treated 
as first offenders when they enter the criminal system, which fre
quently occurs in lieu of information about serious and chronic ju
venile delinquency. Furthermore, those individuals tend to be very 
active offenders when they enter the criminal system: 18-, 19-, 20-
year-olds may be active criminal offenders, especially if they start
ed committing offenses at an early age, such as 12, and were chron
ic juvenile delinquents. 
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The law in Maryland is very c}~ar about. the ad~issibility <>! jb~ 
venile records in criminal proceer11ngs. ~he.lI?-forml a80n may ~l ·t 
introduced until after conv~cti0!l of an lndlvldua. onsequen y, 1 

may be used by the sentencIng Jut'ge--- . f' 
Senator SPECTER. Well, you cannot introduce eVldence.o prlOr 
. . t u-I should not ask you that SInce you 

~~~m:o~ga~n:tt!~J~;ei d~nn~t think you can introduce evidence of a 
crime against anybody .. 

Ms. CONLY. You are rIght; you cannot. 
Senator SPECTER. OK. . t' 1 . 
Ms CONLY. But what concerns prosecut?rs, In pa! lCU ar, .In 

Mar 'land is that it would be helpf?l to ~ntroduce. lnformabod abotit a person's juvenile record at ball hearIngs, for Instance, an 
that cannot be done. 

Senator SPECTER. You cannot do that... b d 
Ms. CONLY. In addition, a bill ~o allow J?venlle rec~rds to M a : 

mitted as evidence at bail hearIngs was lntrod?-ced. In the ary 
land General Assembly this laGt year, and th~t bMlll fil1e1 18? 

'Senator SPECTER. What is the juvenile age In aryan - . 
Ms CONLY. Eighteen. d 'th 
Se~ator SPECTER. So if you have an 18 year-old c~arge Wl a 

crime, and that person is convicted, ~ou can then Introduce the 
record of juvenile offenses at 17 and 16. . . 

Ms. CONLY. For purposes of sentencing. That lnformatlOn may 
also be used by parole officials. h t' ~ 

Senator SPECTER. May the prosecuting attorney get t a In orma-
tion for purposes of filing a charge? h t 

Ms CONLY Well the law is fairly clear about what.t ~ prosect'h-
in attor~ey 'may ~btain. There are a number of restrlctH;>US ?~ e 
ac~~s13ibility of police records and parti~ularly <?n the aVflla3lhtlh~{ 
court records which may be revealed If there IS a cou~ OM er I' d 
accom ~nie'3'a request. but if the State's attorneys In aryan 
happe~ to have maintained go<;>d r~cords ~hemse~veds, tp.~n thei: ~h
able to use their own informatlOn In making theIr eClSlOns w e 
er the charge-- . . d t' 

Senator SPECTER. Suppose a State's attorney has ah, It;l en lni 
volving an 18 year-old, and he wants to ~~re out w

h 
e
th 

er .~r . no 
h e him He would base that deClslOn on weer 1 IS a 

;~p~a~r~r first ·offense. Can that State's attorney. ge~ access to the 
18-year-old's juvenile record for purposes of chargmg. h 

Ms. CONLY. 'rheoretically, yes .. Unf<?rtunately, t ere t at:\ha 
number of probl,ems that we have ldenbfied, both as par. o. e 
ROPE efforts and as part of the committee's work, that lndlCa~e 
that it is probably very .difficult for criminal prosecutors to obtaIn 
juvenile record informatlOn. 

Senator SPECTER. Why? . It" B It' 
Ms CONLY. One of the best examples of the dlfficu y'lS In. a 1-

more' Cit's States attorneys office where they hav:e a J~venlle ha
bitual offender unit. The unit maintains very good JuvenIle ~recohds, 
however attorneYls in the unit have no formal proce~ures or s ar
ing that' information with the criminal prosecuto~s In the of~~e. If 
the criminal prosecutor happens to com~, downstaIrs ~nd say;;. He~, 
do you have this fellow on your file? then the lnforma Ion IS 
shared. 
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Senator SPECTER. What is your opinion about the desirability of 
having such records in the FBI computer? 

Ms. CONLY. I have some problems with that. But you are asking 
my personal opinion now--

Senator SPECTER. What other kind of an opinion can I ask for
your professional opinion, your official opinion? 

Ms. CONLY. That is also my professional opinion, but perhaps not 
the opinion of the coordinating council or the task force, which I 
also represent. 

Senator SPECTER. Well~ you are not authorized to speak for them 
on all subjects. They have not anticipated all the quest;ions. 

Ms. CONLY. I have some problems with having records main
tained by the FBI, because I think it is a bit premature to have a 
repository at the Federal level. I think we have a number of prob
lems with the data that we are maintaining in the States. Juvenile 
record information is often missing disposition information; it is 
often incomplete with respect to information about the offenses 
and number of charges for which a juvenile was arrested, adjudi
cated, disposed. We also have a number of problems with sharing 
information, across subdivisions. 

Senator SPECTER. Well, might it not facilitate it if the records 
were in the FBI. Then, when the prosecuting attorney makos the 
records checks on John Doe, age 19, he picks up the information. 

Ms. CONLY. Yes, I think in the long run, that might be a wise 
thing to consider. I think in the short run, we have a lot of intraa 
state kinds of concerns that have to be addressed. first. Largely, I 
think these concerns are administrative. At this point I do not 
think the law is amenable to ~hange. 

Senator SPECTER. Well, why should the Federal Government wait 
for Maryland to organize its internal records--

!\tIs. CONLY. Well, certainly, you could request that juvenile 
records be included in FBI records. I am just concerned about the 
quality of the information that you would receive before we clean 
up our own shops. 

Senator SPECTER. You do not have a concern about intrusion into 
States' rights? 

Ms. CONLY. I do not; but I think there would be those who would, 
particularly those who consider protecting the child to be the main 
function of the juvenile justice system, and there are a number of 
those individuals. 

Senator SPECTER. In your opinion, is there any point where the 
juvenile's interests are no longer appropriate to be protected, balM 
ancing them against society's interests? Three armed robberies, for 
example, clearly the kind of case that I have postUlated. 

Ms. CONLY. I would say that certainly, we recognize, and re
search has indicated that there are serious offenders who are 
chronic juvenile delinquents, and they continue to be serious career 
offenders as adults. For those individuals, yes, I would advocate 
that we have good information and that we have it available to us 
to make decisions about those individuals so they do not ltslip 
through the cracks. 

Senator SPECTER. What is your opinion on access by the news 
media? 
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Ms. CONLY. Well, I think my priority would be for people within 
the criminal justice system to have that information. 

Senator SPECTER. After that priority, how about the news media? 
Ms. CONLY. I do not have any particular problen:\, with that with 

regard to individuals who have committed serious felonies as 
adults. I think there are any number of juveniles, and the majority 
of juveniles, whose records should remain protected--. 

Senator SPECTER. You would make access to the news media the 
same as access to the prosecutors? 

Ms. CONLY. Yes-well, prosecutors, at this point, have access, 
theoretically, to all information about all juveniles, and I do not 
thinJ.r that complete access for all sources is what we are talking 
about when we are talking about repeat offender processing. We 
are talking about limited access. 

I might add that we have discussed in our committee-and there 
are several attorneys on that committee who have contributed to 
the discussion-the possibility of having limited access to juvenile 
records for the processing of serious adult offenders. There is a 
great deal of concern about having limited access. The attorneys do 
not feel that it is constitutionally justified. 

Senator SPECTER. What kind of limited access are you referring 
to now? 

Ms. CONLY, Well, in the sense that we would define "access" in 
terms of the types of offenses or numbers of offenses for which a 
young adult would have been arrested. That is, if an individual 
who committed a robbery at age 18, the nature of the offense would 
trigger the availability of juvenile record information. The concern 
is that access may not be limited by circumstances. Of course, if 
access cannot be limited many would prefer to see that there be no 
access at all. 

Senator SPECTER. So they are saying that unless you make every
thing available, you cannot make anything available; since it would 
be inappropriate to make minor matters available, do not make 
any of it available. 

Ms. CONLY. That, of course, contradicts a lot of what we know 
from national resealch: Theoretically it is possible and could be 
very beneficial, to make information available in certain instances. 

Senator SPECTER. Well, that is an argument which some may not 
think is very valid. 

What else would you like to bring to our attention? 
Ms. CONLY. Well, I think that the issue of making juvenile 

records accessible is not simply a legal one. There are constraints 
that the law places on accessing juvenile records, but there are also 
a number of problems that we have identified with respect to the 
quality of juvenile records and the sharing of those records, both 
with the criminal system and between subdivisions in the State, 
much less be-tween States. I think these administrative issues have 
to be addressed; and for that to occur, the States continue to need 
support, both from the Federal Government and the State govern
ments, to conduct research and develop information systems to aid 
in the sharing of information. 

~enator SPECTER. Ms. Conly~ thank you very much. We appreci
ate your testimony and your being with us. 

Ms. CONLY. Thank you. 
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fWhator SPECTER. The hearing is concluded. 

[The e:r~:~:':;da~~t;'!:~'t~/~.S~:l~~t~s:ias adjourned.] 
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PREPARED STATEMENT OF CATHERINE H, CONLY 

My name is Catherine Conly, and I am Chief of Research and Statistics for the 

Maryland Criminal Justice Coordinating Council. I am also on the Executive Board 

of the Criminal Justice Statistics Association, the national organization of state 

Statistical Analysis Centers. 

I am pleased to be invited to testify before the Senate Judiciary Subcommittee 

on Juvenile Justice. I believe that Maryland's recent experiences with repeat 

offenders and juvenile delinquency records may be of interest to the Subcommittee. 

Since 1981, ehe Maryland Criminal Justice Coordinating Council and its Repeat 

Offender Task Force has been involved in designing a systemwide strategy for the 

identification, arrest, prosecution, conviction, sentencing, and treatment of career 

juvenile and adult offenders. The Task Force reviewed national and state information 

about repeat offenders and decided that a well planned and coordinated strategy must 

be developed to improve tta effectiveness of repeat offender processing by all 

components. of }Iaryland's criminal and juvenile justice systems. As a result, ehe 

Council initiated Repeat Offender Program Experiments (ROPE) in five of the 

largest subdivisions in Maryland. After a careful planning process involving 

numerous state and local justice agencies, these subdivisions developed Repeat 

Offender Steering Councils to actively coordinate all law enforcement, probation, 

court, prosecution, .juvenile justice, and corrections functions in order to improve 

the handling of these defendants. 

Since these ROPE programs require that juvenile records be available for the 

early identification of juvenile and adult repeat offenders and because numerous 

national research studies have emphasi~ed the imporcance of juvenile history 

information to the effective pror.essing of young adult career criminals, an 

ad hoc committee of the Maryland Criminal Justice C~ord'inating Council began 

meeting in December 1982 to study thla quality, completeness, and accessib:l.lity of 

juvenile records in ~~ryland. 

The committee has concentrated on the issue of using juvenile records in the 

processing of young adult offenders. The primary concern is that criminal justice 

officials be aware of the prior juvenile record of a young adult who is arrested 

for a serious felony, particularly if the yourg adult has a history of serious 

and chronic juvenile delinquency. Numerous research studies, including several in 

Maryland, suggest that without juvenile record information, the criminal justice 

system automatically treats young adult offenders as first offenders. Effectively, 
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the system gives chronic offenders " a second chance" when they b 
in 

the 

ecome 18 (or younger 
some states) which iu a ti 

me I.hen they are very criminally active. 

In Haryland, sharing jUvenile information with 
the adult system is limieed by law. Like other states, we are well aware of 

the need for security and privacy of 
juvenile delinquency records in 

the vas t maj ority of cases. ~Ievertheless we 
co d ' are also ncerne about repeat ff d 

o en ers. Sections 3-824 of th J 
Haryland Code e uvenile Causes Subtitle of the 

states the following: 

.r 

(a)(l) An adjudication f h' 
to this subtitle is not 0 a,c,lld pursuant 
for any purpose and does a crl.ml.nal conviction 

!h~r~!r~!ld~~~~t~~f~~~ or~~~a;~i~s~m;~~e~fbY 
Chii~) inA~h~~~u~~~ation ~nd d~s~osition of a 
ha?e been suspendedC~!~dn~~d~~~lnf pthrivileges 
chl.ld's drivln - ec e 
assessment. T~er~~~~~ ~~t~esult in a po~n~ 
stration may not discI r Vehic~e Adml.nl.-
cerning or reI t' ose informatl.on con-
this subtitle ~ol~~ to a Suspension under 
p:~:on other th~n t~ei~~rf~~c~h~o~~f~~,~r 
~tto~~e~r ~u~~~~a~, the court, the child's 
ment age~cy. e s attorney, or law enforce-

as ~!lin~~:~~e~; ~n adjudica~ion of a child 

~~:,~i:;~ ~~h~~!ec!;~~n~~!~~l.~e~;~~~;~~~ ~~ 
Adml.nistration which h 11 he MQ.t,or Vehlcle 

~ia~~:tT;~~S~~~~~tr~~e~r~t;i:s~;~s~~~~~~~e 4 
manner and the same effect as',ln e s~me 
had been convicted of the off l.f the Chlld 
(bl An adjud" ense. 
child lcatlon and disposition of a 

, ~ursuant to this subtitle are not 
adml.~Slble as evidence against the child' 
con~i~ti~~:a~~ criminal proceedi~g prior'to 

(2) In any adj d' 
petition alleging ~ell.cl.'na!oury hearing on a 

(3) ,~ ency: or 
under th~: :~~t~~~!l proceeding not conducte~ 
(c) Evidence given'in ' 
this subtitle is a,pr~ceedl.ng under 
child in any othe~O~r~~ml~~lb17 against the 
court, exce t ' , 7e lng ln another 
the child i~ c~~r;e~r~T~~al P70ceeding where 
evidence is relevant to t perJury and the 
otherwiSe admissible. hat charge and is 

~~11dA~n~~~u~~7ation or disposition of a 
fy the child W~~h s~~:~~~~ ~hall not disquali-
the civil service of th StO employment in 
vision of the State. e ate or any subdi-

Hence, in }~ryland, an adjudication f d 1 
o e inquency is not admissable 

against the child in any as eVidence 
- criminal proceeding prior to 

only be formally introduced at 
Consequently, USing information b 

a out juvenile adjudications and 
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Precede conviction, such as bail hearings, dispositions in criminal proceedings that 

that would have allowed juvenile records to be is not possible. In fact, a bill 

during the 1983 Session of }!aryland' s us~d as evidence at bail hearings failed 

General Assembly. 

d i tion th"t require Indeed, there are a number of decisions that prece e conv c , 

accurate and timely information, Key among these are prosecutors' decisions to 

h and to negotiate ple~s. prosecute, to determine c arges, _ Section 3-828 of the 

Juvenile Causes Subti,tle in Naryland does not mention', \uld therefore, does not 

i i d' by"'Haryland's State's Attorneys. restrict, the use of records created and ma nta ne 

Hence, any barriers that prevent State's Attorneys from knowing whether a young adult 

history of delinquencies as a juvenile are administrative and not had a significant 

legal: if state's attorneys records are accurate dnd complete, there should be no 

d i i However, Sections using t hat information to make prosecution ec sons. problem in 

limit the availability of police and court records: 3-828 (a) and (b) do 

(a) A police record concerning a child is 
confidential and shall be maintained separate 
from those of adults. Its content~ may not 
be divulged, by subpoena or otherw~se, except 
by order of the court upon good cause shown. 
This subsection does not prohibit access to 
and confidential use of the record by the 
Juvenile Services Administsration or in,the 
investigation and prosecution of the Chlld by 
any law enforcement agency. , 
(b) A juvenile court record pertainlng to a 
child is confidential and its contents,may 
not be divulged, by subpoena or otherwlse, 
except by order of the court upon goo~ cause 
shown. This sUbsection does not prohlbit 
access to and the use of the court record in 
a proceeding in the court involving the , 
hild by personnel of the court, the State s :ttor~ey counsel for the child, or author

ized per~onnel of the Juvenile Services Ad
ministration. 

Because of the mix of terminology in Section 3-82R (a) (Le., mixing "adult" terms 

b t children), it is probable like investigation and prosecution with language a ou 

ki But in Section that police records are also available for informal decisionma ng. 

1,s very clear about the contents of juvenile court iecords: 3-828 (b), l1ar.yland law ._ 

di th Y may not be divulged i h a j uvenile court procee ng, e except in connection w t 

without an order by the juvenile court. 

this review of Section 3-828 is that the The conclusion that can be drawn from , '" • 

quali~y of "informal" ~ecisions that I,l,re made by prosecutors is contingent on the 

h completeness of prosecutors' records of quality of juvenile records generally, t e 
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an individual's juvenile delinquency history, and the mechanisms by which information 

is shared. Maryland's ROPE efforts and the results of the jUvenile records 

COmmittee's own survey of criminal and juvenile justice officials indicates that 

there are a number of problems with juvenile data quality and procedures for 

sharing those data. 

E!F~, several of the ROPE planning efforts revealed that juvenile records 

omit some disposition and key social history information and that juvenile records 

are not always clear about the number and types of juvenile charges for which a 

person is arrested, adjudicated, or disposed. 

Second, State's Attorney's records are only complete if making them so is 

a priority in the office. Even then, delinquency records only include information 

about arrests and adjudications within a particular subdivision. For example, in 

Baltimore City, the State's Attorney's Office has a juvenile habitual offender unit 

sUpported by the Coordinating Council with funds from the Office of Juvenile Justice and 

Delinquency Prevention. This office hus maintained delinquency records for approximately 

1,100 habitual juvenile offenders \~ho have been identified in the City since 1980. 

The State's Attorl\ey's Office in Baltimore City has the most complete juvenile records 

of any prosecutor's office in the State. Unfortunately, the records are exclusive to 

delinquent acts committed within the City limits. The office has no formal method 

of obtaining or sharing delinquency information with other subdivisions. This is a 

problem When dealing with individuals who are highly mobile and commit delinquent acts 

in more than one subdivision. 

~, even in Baltimore City, criminal prosecutors are not automatically notified 

of a young adult offender's history of delinquency. There, criminal prc;secutors 

will generally request manual files from the juvenile habitual offenders' unit; there 
.... , .... 

is no automated sys tern, however, . to, alert the criminal prosecutor that he/she is 
, 

dealing Idth a young adult \~ho was an habitual Juvenile delinquent. In State's 

Attorney's offices in Haryland subdiVisions where there are no habitual :J uvenile 

offender units (and mo~ do nut have such units), there is even less chance (1) that 

records will be completd, and (2) that jUvenile iufo.mation \\1111 be shared with criminal 

prosecutors within the subdivision. 

Finally, results of a survey of the State's Attorneys, public dufenders, police, 

parole and probation officials, and Juvenile Court Administrators in six Haryland 

subdivisions conducted by the Council's Ad Hoc Committee on the Use and Access of 

Juvenile Records, suggest a number of discouraging things about the sharing of 

juvenile data generally. First, there is conSiderable variation across criminal 

justice agencies and between Subdivisions in the methods for obtaining juvenile record 
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information and in the preferred sources of these data. Second, the reported procedures 

for sharing information within subdivisions indicate that there is sometimes confusion 

about the law. For example, one respondent stated that juvenile court records are 

not available for processing young adult offenders because records are sealed \~hen 

a juvenile becomes 18. In fact, juvenile records in Naryland may only be sealed 

when a juvenile has reached age 21; and records are rarely sealed. Third, as noted 

earlier, juvenile court information does not include the level of detail about charges 

that is essential for repeat offender processing. Fourth, court procedures for 

releasing information (including who may receive information) vary considerably 

across subdivisions. Finally, requests for juvenile court information by anyone 

involved in criminal or juvenile justice processing are made infre~uently in most 

subdivisions. 

In conclusion, we have recognized the need to have access to juvenile records 

for processing Haryland' s juvenile and young adult offenders. But making those 

records accessible j~ complicated and involves consideration of legal, philosophical, 

and administrative issues. 

The Haryland law attempts to balance two competing priorities: protection of the 

child and protection of the public. In protecting th~" ~h~ld, the law res tricts the 

availability of juvenile delinquency records to use -in,.cri~inal proceedings only after 

conviction. For some, this restriction seems to undermine the priority of public 

safety: young adults with histories of chronic delinquency are treated more leniently 

than they deserve to be. 

The issue of the accessibility of juvenile records does not stop with the law, 

however. We have discovered in Haryland that juvenile data are often incomplete, 

particularly with respect to disposition information, that juvenile and adult 

terminology is different (i.e., adjudication vs. conviction), that proceuures for 

allowing access to juvenile information are variable, and that there are no formal, 

and certainly no automated, ways to share juvenile information across the State's 

subdivisions or with the criminal justice system. 

In the near future, rectifying these administrative problems is probably more 

feasible and more appropriate than changing Maryland's law. Maryland's juvenile data 

committee intends to design standards for the improven~nt of juvenile record in-

formation and develop data sharing procedures to assure that all records are of 

good quality and that law e~forcement officials, prosecutors in the juvenile 

'and ,'cri~nal justice sys.tem.~, and the courts will be able to share accurate informa

tion'within and bet~een'subdivisions of the State. 
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Many of the issues that I have 
discussed here have highlighted the continuing 

need by state and local 
governments to have good criminal and juvenile justice 

information systems and to have policy decisions supported by research information. 

On behalf of the Maryland Crimi~al Justice 
Coordinating Council I would 

like to thank Senator Specter and this ' I 
committee for your leadership in sponsoring 

S.53, the Justice Assistance Act of 1983. 
I urge you to continue your \{ork in the 

98th Congress to f assure inancial assistance to state d 1 an ocal criminal and 
juvenile justice agencies. Naryland needs federal funds to assist our efforts to 
prevent, treat, and control j Uvenile delinquency and crime. Information systems 
and research supported by Congress should 

the criminal d j an uvenile justice systems, 

respond to the Constitutional rig'!l','S 

continue ~o'1.lI!prove our understanding of 

and our"alltiit~\ to protec-~ ~he public and 

~ of defendants. 

If those of us in Haryland can be of assistance t thi o s Subcommittee during 
your deliberations, please feel free to contact us. 

Thank you. 
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