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“tinued monstrous acts,

PRISON VIOLENCE AND CAPITAL PUNISHMENT
~ WEDNESDAY, NOVEMBER 9, 1983 '
S . U.S.SENatE, .
- SUBCOMMITTEE ON CRIMINAL LAaw,
COMMITTEE ON THE JUDICIARY,
: ' : ' R Washington, D.C.
The subcommittee met, pursuant to notice, at 10:05 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Paul Laxalt (chair-
man of the subcommittee) presiding. = o
Present: Senators DeConcini, Biden, and Thurmond. R
Staff present: John F. Nash, Jr., chief counsel and staff director,
and Beverly McKittrick, majority counsel. R R
Senator LaxArr. We will be in order. We are awaiting the chair- ;
man of the full committee, but apparently, he has been detained a~
‘moment, so we will go forward, | e :

. The Senate Judiciary Subcommittee on Criminal Law is holding

this hearing because a few weeks ago, two Federal prison guards
were brutally murdered while on duty at our Federal ‘prison in
Marion, Ill. All the early evidence indicates that those who did the
killing did so without the slightest regard for the consequences,

either to themselves or their victims.

- Welcome, Mr. Chairman. I am just in the prOCeSs of making a

testimony yet. -

-short opening statement, Mr. Chairman.",We have not taken any

'OPENING STATEMENT OF HON. PAUL LAXALT, A U.S. SENATOR

- FROM THE STATE OF NEVADA, CHAIRMAN, SUBCOMMITTEE ON

~ CRIMINALLAW

~ Senator Laxaur. In ,dur Federal "ypy’ris‘on »éySfeﬁi Ath‘é’re are a-hand-

ful of inmates who possess what amounts to a license to kill, These

are prisoners. who are already serving more than one life sentence,
usually for earlier murders. Unfortunately, current Federal law

- does not provide for a penalty greater than a life term. As a conse-
- quence, a few truly violent and remorseless men. continue to prey

on other prisoners or the correctional officers without the law

‘being able to exact the,ultimate;punis’hment——-death—,—’for their con-

R . .

At a minimum, the Congress must | prov1de for the ‘délath Péhalty
in these types of cases. It is of little solace to the two widows and
- five children of the guards slain last October, that the Senate Com-

mittee on the Judiciary has reported, for the fourth Congress in a
row, a capital punishment statute. The fact remains, that no action

has been taken on the floor of the Senét,e, and there is no activity
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at all on this issue in the House Committee on the Judiciary. It
seems clear to me that if 38 States have seen fit to reimpose the
death penalty, the time has come for Congress to act. Terrorists,
assassins, and the other killers who prey on the innocent cannot be
allowed to ply their murderous trade with impunity ,

The chairman of this committee, my good friend and colleague,
Senator Strom Thurmond, has worked closely with Senator DeCon-
cini of Arizona to bring this issue to the calendar of the U.S.
Senate—and may the record indicate that both of these distin-
guished Senators are present at this hearing. Last August, the com-
mittee reported a capital punishment bill by a vote of 13 to 5. In-
cluded within the text of that bill is a.new section, proposed by
Senator Specter of Pennsylvania, which specifically provides for
the punishment of death for those who commit murder while serv-
ing a term of life sentence. The tragic events at our Federal prison
at Marion, Ill., underscores the absolute need for this provision, as
well as the need for this Government to do everything in its power
to deter acts of this kind in the future. o A

 This morning, I am pleased to welcome Mr. Norman Carlson, Di-
rector of the Bureau of Prisons, and D. Lowell Jensen, Associate
Attorney General at the Department of Justice, to provide this sub-
comrittee with testimony about the problem of capital crimes com-
mitted by prisoners and the overwhelming management problems
associated with this critical issue. - : ,

Before proceeding with this testimony, I welcome any comments
that either of my colleagues may have. :

Senator Thurmond. .

OPENING STATEMENT OF HON. STROM THURMOND, A U.S. SENA-
TOR FROM THE STATE OF SOUTH CAROLINA, CHAIRMAN, COM-
' MITTEE ON THE JUDICIARY R |

The CrarMaN. Thank you, Mr. Chairman. B

The hearing today is for the purpose of examining the adequacy -
of sanctions against Federal prison inmates who commit serious

crimes of violence against guards and other inmates. =~

On October 22, 1983, two guards were brutally murdered and two
others seriously injured by two inmates in separate incidents in the
U.S. penitentiary at Marion, Ill. Both inmates were at the time
serving consecutive life terms. No meaningful penalty remains
under current law to punish these additional crimes. While the
statements of the witnesses today will focus on the details of these
heinous crimes, I understand that such incidents are not uncom-
mon. It is a situation that cries out for a prompt solution. :

As the witnesses for today already know, I am a strong supporter
of the death penalty for murder. S, 1765, reported by the Commit-
tee on the Judiciary on August 4, 1983, is a bill to provide a consti-
tutional procedure for the imposition of the death penalty for all
Federal capital crimes. I want to commend Senator DeConcini for
his fine interest and support of this measure, which is now on the
Senate Calendar. As soon as the crime package (S 1762) passes,
which we hope will be this year—the majority leader has promised
to bring S. 1768 up shortly after we come back in January.

—
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At the instance of Senator Specter, the committee adopted an
amendment to S: 1765 that would provide for the death penalty for
a murder committed in a Federal prison by an inmate serving a
life term. Alte}'natlvely, a sentence of imprisonment without parole
would be required if the death penalty were not imposed.

I wish we could get prompt action on this general capital punish-
ment bill. However, if that is not possible, perhaps we should con-
sider a separate measure to deal with the problem of murder in the

Federal prisons. I will be interested in hearing the views of the wit-
nesses. '
T wish to welcome these distinguished witnesses this morning.

We are very honored to have them here and to-get ‘their opinions,
which I am sure will be very valuable to our committes. :
~ Mr. Chairman, I want to commend ‘you for holding these hear-
ings and for your fine interest and support of these measures.

- Senator Laxavr. I thank the chairman. o ' :

Senator DeConcini, as the chairman has indicated, has been in
the forefront on the Senate side and certainly within the frame-
work of th1§ committee, in sponsoring and advocating capital pun-
ishment legislation. I would like to yield to the Senator so that we
may have the benefit of his remarks. S -

‘ Senatqr.DECoyrcxNI. Chairman Laxalt, thank you very much. I
want to join Chairman Thurmond in complimenting vou for sched-
}:J.lang these hearings. It is timely for us to take up this matter

oday. : ‘ ' e ' :

- I want to thank also Senator Thurmond, the chairman of our full
Judiciary Com_mlttee,' for his leadership on this bill. It is his bill
that has been introduced this year to recreate the death penalty. I
am quite disappointed that the death penalty has not already been
considered by the Senate in this 1st session of the 98th Congress. I
hope that this hearing, on a particularly senseless and depraved in-
cident, will stimulate the Senate into prompt action on 8. 1765. The
narrow focus of today’s hearing relates to one new Federal capital
crime created by S. 1765. The additional capital crime under S.
17 65. is muyder in-a Federal correctional institution by an inmate,
serving a life term by death or life imprisonment. In my opinion, it
1s particularly important that we quickly add this crime to the list
of those for which the death penalty can be imposed. e

One of the arguments used by those wheo oppose the reinstitution
of the death penalty is that it has not been conclusively proven
that the death penalty is a deterrent to murder. In the case of
someone serving a nonrevokable life sentence, however, execution
Is the only sanction which could possibly serve as a deterrent. Indi-
viduals, like the two we will discuss today, and others in similar
circumstances, have little or nothing to lose by carrying out their
depraved, deplorable actions. We must impose the death penalty on
prisoners sentenced to life who murder guards or other inmates in
ordter to bring some semblance of security to our Federal prison
system.: : : s : : ’

Regardless of whether or not the imposition of the death penalty
would have deterred either of the two murderers we are going to
discuss today, it must be obvious to anyone that these are two de-
praved individuals who will go on killing people until they die.
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It is our job as the protectors of the society at large, and of par-
ticularly those who we employ to work in our Federal cprrectlonal
system, that these individuals do not kill again. There is only one
way.to insure that they do not, and everyone here, both opponents
and proponents of the death penalty, know what we must do. I
intend to do everything I can do to see that we start carrying out
our responsibility of getting the death penalty bill on the floor of
the Senate for consideration. . T R

Thank you, Mr. Chairman.

Senator Laxart. Thank you. ‘ RS,

- 'Senator Biden has.just joined us. De you have any remarks
before we proceed to take testimony, Senator Biden? |

Senator BipEN. Only one by way of potential apology—and I say
“potential” because I am not sure. The Senate minority leader just
left the Senate floor suggesting that he heard that a blll.that I
have a keen interest in is going to come up at 10:30. If that is true,
I will be leaving you, and I apologize for that. If it is not, I will stay
for the entire hearing. But I am anxious to hear what you both
have to say. L S : o

- Senator Laxart. Thank you. : ; L

We will proceed first with the testimony of Norman A. Carlson,
who is the Director of the Bureau of Prisons. We welcome you, Mr.
Carlson, to these hearings. And I might say that my staff has had
occasion during the last few weeks to make an extensive review of
your operations, and they have come back with extremely high
-marks for the caliber of your staff, as well as an appreciation for
the tremendous problems that you are experiencing. They were
quite impressed with the high degree of efficiency and conscien-
tiousness with which you are approaching a very difficult task. So
we are very proud and privileged to have you present your testi-
mony. o B B

'STATEMENT OF NORMAN A. CARLSON, DIRECTOR, BUREAU OF
" PRISONS, U.S. DEPARTMENT OF JUSTICE

Mr. CarrsoN. Thank you, Mr. Chairman, and members of the
committee. S A S = .

I welcome the opportunity to appear before you today in order to
discuss a critical problem we face in the management of the Feder-
al Bureau of Prisons. Simply stated, the issue is a lack of adequate
sanctions to deal with the small number of dangerous and violent
offec?ders who continue to prey on others while they -are incarcer-
ated. . o ' ’

My "testimcvmy today relates directly to the tragic incidents that

~occurred at the U.S. penitentiary, Marion, Ill, on October 22.

Those incidents dramatically illustrate the problems we have in at-
tempting to cope with criminals for whom there is no meaningful
deterrent. In my opinion, the lack of a Federal death penalty
makes a mockery of the Federal criminal justice systein when we
attempt to deal with multiple murderers who continue to prey on
innocent victims, both staff and inmates. -

The U.S. penitentiary, Marion, Ill, is the most maximum secu-
rity facility of the 43 institutions comprising the Federal prison
system. With an inmate population of 330, Marion was opened in

e
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1963 to replace Alcatraz. Inmates sent to Marion are the most vola-
tile and dangerous of the 30,400 offenders confined in Federal cus-
tody. In addition to the 200 Federal inmates currently at Marion,
there are 93 State prisoners and 29 District of Columbia inmates
housed under reimbursable agreements. ~ : o

- Contained within Marion is a prison within a prison—the control
unit. This small, self-contained housing unit is the end of the road
for those inmates who, by their continued assaultive behavior
toward staff and other inmates, have demonstrated their inability
to function in the general population of any prison, including
Marion. The majority of inmates presently in the control unit have
been involved in fatal or near-fatal assaults on staff or inmates in
State or Federal prisons. - '

On Saturday, October 22, two experienced, highly regarded cor-
rectional officers were brutally murdered and two others seriously
injured during separate, totally unprovoked assaults that occurred
in the control unit at Marion. The first officer was murdered short-
ly after 10 a.m., while he and two other officers were returning an
inmate to his cell from a shower. The inmate apparently used a
knife to inflict approximately 40 stab wounds. The officer died as a
result of the injuries he received. : , ,

This senseless act was committed in full view of and without
regard to staff and inmate witnesses present. - : ;

The second correctional officer was brutally stabbed at approxi-
mately 8:30 p.m. on the same date, while he and two other officers
were returning an inmate to his cell from the recreation area.
While being escorted, an inmate was apparently able to slip off his
handcuffs and use a homemade knife to stab one officer. The other
two unarmed staff members rushed to the aid of the injured officer.
One of these staff members was injured and another stabbed to
death while attempting to aid their fallen comrade.

The investigation into these incidents is presently ongoing. -

In my opinion, Mr. Chairman, cases like the ones I have de-
scribed graphically illustrate the need for a Federal death penalty.

Recent events at Marion have been a tragic experience—not only
for the families involved and the slain officers’ friends and cowork-
ers, but for all of us in Federal law enforcement. What could make
these tragedies even more appalling would be a determination that
those responsible were already serving life sentences and are in
effect immune from any further sanction for their acts. They could
then sit back and scoff at a criminal justice system which is power-
less to deal with their actions. Nothing short of total and complete
isolation could prevent them from striking out again at inmates or
officers for the rest of their lives. That degree of isolation is of
questionable practical or constitutional validity. ' S

Where assailants are already serving multiple consecutive life
sentences, they can act with impunity since a life sentence is the
most severe penalty that the Federal criminal justice system pres-
ently authorizes as punishment for murder. One more life sentence
means absolutely nothing to such individuals. o :

Without debating the arguments justifying the various theories
of criminal sanctions—retribution, deterrence, or incapacitation—
individuals serving life sentences are immune from further punish-
ment. Repeated, barbaric acts against both staff and inmates dem-

29-541 O—84——2
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onstrate that they are not deterred from further violence. Another

life sentence adds nothing to the scales of justice. They are already

- incapacitated to the maximum extent which our system allows. -

‘What we have at present, Mr. Chairman, is a situation of capital

punishment which rests in the hands of the most vicious prisoners.

We in_the criminal justice system are powerless to act. It is they
who choose to execute others while society remains silent. It is that
sense of powerlessness which frustrates those of us involved in the
administration of the Federal prison system. For the multiple mur-
ders they have committed and for their victims, there is no justice
because the assailants are not punished. For those who must come
in contact with these individuals for the rest of their lives, there is
no safety because there is no deterrence. '

While I have not come to my conclusion quickly or without con-
siderable soul searching, 1 believe that society can demand the
death penalty for the repeated taking of human lives. The tragic
murders of the correctional officers at Marion dramatically illus-
trates the need for that ultimate sanction. In my opinion, inmates
who murder, then murder again, must be held accountable for
their violent actions.

That concludes my statement, Mr. Chairman. I would be pleased
to answer any questions you or your colleagues may have.

Senator Laxavr. Were these two incidents unrelated? Is that the
gist of your testimony? . v :

Mr. Carison. The investigation thus far, Senator Laxalt, indi-
cates that they were unconnected. PUREE

Senator Laxart. And they occurred the same day? .

Mr. CarLsoN. They occurred the same day, one in the morning at
approximately 8:30 a.m., and the second during the evening hours,
about 10:10 p.m. . , = R ‘

Senator Laxavr. You made reference, Mr. Carlson to a prison
within a prison. Does that mean that you have an overall prison
population of approximately 345 inmates and within that facility

there exists a special unit which houses the more dangerous prison-

ers? ; ,
Mr. Carison. That is correct. The institution at Marion, Senator
Laxalt, has a capacity of approximately 330 inmates. The control

unit contains approximately 45 inmates. It is a self-contained hous- -

ing unit within the prison. .

Senator Laxarr. And these inmates are the most violent offénd—i

ers incarcerated at your institution?
Mr. Carrson. That is correct, Senator Laxalt.

unit? :
Mr. CarisoN. That is correct. j ‘
Senator Laxart. And of course, this is all under investigation.

How, under those conditions, would they be able to fashion weap-

ons to commit these crimes? A R

&

Mr. CARLSON. Senator Laxalt, it is extremely difﬁcult to: pfeVent '

inmates from taking virtually any object, sharpening it on concrete
and making it into a lethal weapon. By simply taking a piece of
metal and repeatedly striking it across concrete, it will become a
sharpened instrument, which can be lethal, as it was in this partic-

~ular case,

Senator Laxarr. And these incidents occurred Within this control

- S~ e

i
Senato: Laxavr. And that’s the problem we have throughout the

« system, of course. °

Mr. Carlson That is correct. R '

Senator Laxart. You made reference to total and complete isola-
tion. I suppose those who philosophically oppose capital punish-
ment say, “Well, if they are this dangerous, why not just isolate
them completely?”’ But you also made reference to constitutional
problems. Can you elaborate on that? ‘ a

‘Mr. CARLSON. Mr. Chairman, the control unit at Marion operates
under a decision that was handed down by the Seventh Circuit
Court of Appeals approximately 5 years ago, Bono v. Saxbe, which
mandates that we provide inmates within the control unit with 7
hours of recreation a week, plus several showers a week. Inmates
have to be taken out of their cells to comply with the court’s inter-
pretation of the Constitution. T

Senator LAXALT. And that was with reference to this particular
facility? , ‘ :

Mr. CarisoN. That is correct. o ‘

Senator Laxavrr. Avd this particular control unit?

Mr. CarLsoN. That is correct, Senator Laxalt. = S

Senator Laxavr. So the outcome of that decision, by compelling
prison officials to allow control unit prisoners to have . what
amounts to regular.recreational periods, can endanger the lives of
correctional officers and other inmates? = o

Mr. Cazrrson. That is correct, Mr. Chairman. The court has man-
dated that we provide that period of recreation for inmates, so they
have to be taken out of their cells to comply with the requirements
of the order. e . ‘ , '

Senatoe LAXALT. So there is no alternative, either in the State or
Federal system now, constitutionally, for complete, total isolation,
as was the case years ago. - : : _

Mr. CarisoN. That is correct. : . SR :

Senator Laxavr. There is no such thing as solitary confinement
any longer. - v ) T

Mr. CarLson. Not for any appreciable period of time. There can
be for short periods of time, but certainly nothing for the duration
that we are talking about for individuals such as may have perpe-
trated these crimes. - | : ' ’ |

Senator Laxarr. So you are left, really, as a practical matter
without a remedy other than the one that you have recommended?

Mr. CarLsoN. In my opinion, that is correct. ‘ ,

Senator LAXALT. Senator DeConcini? N o
- Senator DeConciNi. Mr. Chairman, thank you, and thank you,
Mr. Carlson. I express, I am sure, the outrage of all of us as to this'
tragedy and hope you will express our sympathies to the families
and the fine personnel that you and I have had a chance to visit
there at that particular institution. L

When I heard of this event, I could not help but recall my visit
there, I want to ask you a question about the control unit there. Is
there consideration of structural changes so that & prisoner could
be separated from the population but have a shower that no one
had to take him and where he could have access at a certain period
of time to a recreational area by himself? L
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1 wonder, until we pass the death penalty—and I am not optimis-
tic that that is going to happen soon—if you have given thought to
what can be done. From your testimony and the facts that are pre-
sented here, it is obvious these men are going to strike again, and
as you say, with impunity. Have you thought about the construc-
tion changes? = , '

~ Mr. Carrson. Senator DeConcini, we have, and we will make fur-
ther physical modifications to that unit. As you recall, yeu and 1
toured that unit some 5 years ago. We walked down the ranges
where both of the murders occurred. We can provide additional se-
curity features through the use of hardware, fencing, and bars and
grilles, but the fact remains that inmates still must be taken out of
their cells for visits with their attorneys, for example, and with
their families. I know of no way we could totally isolate them from
contact with staff members. It is simply impossible. ' -

Senator DEConcINI If the money were available could you do it
throngh a mechancial procedure, so that an inmate did not have to
be confronted personally unless he was ill? AR

Mr. CarisoN. We, as I say, are making some modifications and
plan to make even further modifications in a new unit that we are
going §o.bu11d at the U.S. penitentiary at Leavenworth for this type
of individual. But again, they have access to visitors. We do not
think it is advisable to bring the visitors into the unit, because that
raises another spectrum of problems for us. I feel that there will
always be some contact between staff and inmates. I think that is a

given.

Senator DECoNCINI. 1 was impressed, Mr. Carlson, with the high
security there and the protection that appeared to be there.

Can you tell us a little bit about the provocation that prompted
this? Were there eyewitnesses of it and what happened. Would an-
swering my question jeopardize the trial of the individuals? -

Mr. CarLsoN. Senator DeConcini, these incidents are under in-
vestigation at the present time, and I am not at liberty to talk fur-
ther about the specifics of the incidents. |

Senator DeConcini. Thank you very t ~1ch. :

‘Tell us just a little bit for the record the story of the victims of
these barbaric acts. These two men that were killed, how long had
they been on the force, what kind of families did they have, what
kind of training did they have, and what kind of loss is it to the
service? ‘

Mr. Carrson. The first victim, Correctional Officer Clutts, had
been with the Bureau of Prisons for over 19% years. He started at
Marion when we opened the institution in 1963. Ironically, he was
scheduled to retire in May 1984, so it was within a very few
months of his proposed retirement. He was an excellent officer,
highly regarded by the staff, had a good reputation with the other
inmates in the institution, and was considered a firm but fair offi-
cer. He had worked in this particular unit much of his career be-
cause he requested assignment there. He liked to work in the unit
and from the perspective of the warden and others who had fre-
quent access to it, they felt that he was one of the best officers ever
assigned to the control unit. He could communicate with the in-
mates, as I say, and yet maintain a high degree of professionalism.
The second officer, Mr. Hoffman, had been with the Bureau ap-

= f*mi'
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proximately 10 years. The irony there was that his son had just
begun working as a correctional officer at Marion, and was one of
the officers who responded to the alarm and found his father’s
body in the cellblock. \ : '

Both officers were highly regarded by the staff and had been ex-
tremely dedicated to their profession, working at Marion. They
were both natives of the area and had given their entire profession-
al careers to the Bureau of Prisons. = S ‘

Senator DEConciNt. When those guards escort such prisoners as
these to.certain places, do they wear any protective armament?

- Mr. CarrsoN. No; they do not. o SAPRTREE

Senator DECoNcINI. Is that just impractical to do? :

Mr. CarLsoN. We are now considering the -possibility of having
them wear a bulletproof vest. The problem, however, Senator, as
you realize, is that the vest is only to protect the midpart of the
body. It leaves the neck open, which is another extremely vulner-
able part of the anatomy. I do not personally think that a vest in
and of itself, is going to solve the potential problem.

‘Senator DeConCINI. Are the two inmates accused of these crimes
now in the control unit again? ‘ . ,

"Myr. Carison. The investigation is ongoing. The two suspects
have been transferred to other institutions. = -

Senator DEConcini. Thank you, Mr. Carlson. o

Senator LAXALT. Are your officers within the unit permitted to
be armed at all? - TR ‘

‘Mzr. Carison. No; they are not, Senator Laxalt. L

Senator Laxarr. So that as a practical matter, they have abso-
lutely no protection in a situation like that? ‘ :

Mr. Carrson. That is correct. RO

Senator Laxart. Thank you, Mr. Carlson.

" Mr. Jensen, we would like to hear from you. -

STATEMENT OF D. LOWELL JENSEN, ASSOCIATE ATTORNEY
~+  GENERAL,US. DEPARTMENT OF JUSTICE =~
Mr. JenseN. Thank you very much, Mr. Chairman, and Senator
DeConcini. EEI , o - .
The brutal murders that Director Carlson has just described are
indeed an outrage. But also outrageous is the fact that a decade’s
inaction has left current Federal law in a State where it is likely
that our criminal justice system will be powerless to impose any
meaningful sanction for these vicious crimes. L

The consequences of these murders, as you have just hegrd, are
clearly serious and tragic in every dimension, for the victims and
their families, for the inmates at Marion, and for the Federal offi-
cers charged with the difficult responsibility of maintaining safety
and security at the prison. Yet if it is established that those who
committed these crimes are inmates already serving life sentences,
they alone, of all those touched by these despicable crimes, will
suffer no consequences, for our law offers no penalty more severe
than that to which they are now subject—a life sentence. |

AUnder current Federal law, no matter-how reprehensible a

murder may be, a judge or jury may not even consider application
of the death penalty. This is because Federal law has never been
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amended to provide procedures for imposition of the death penalty
which the Supreme Court, in a series of decisions beginning with
the 1972 case of Furman v. Georgia, has determined are required
under the Constitution. : «
Thus, for the most heinous Federal crimes—assassination of the
President, treason or espionage with devastating results for the Na-

tion’s security, or brutal murders, such as those of the Marion

prison guards—the most severe penalty now available is imprison-
ment for life. Imposition of a life sentence for such crimes is no as-
surance that a life sentence will in fact be servec}y A person sen-
tenced to life imprisonment is eligible for parole after 10 years, as
is a person sentenced to a term of more than 30 years, and after
serving 30 years of a life sentence, parole release at the present
time is mandatory unless the Parole Commission makes an affirm-
ative finding of serious prison misconduct or of a probability that
the offender will commit another crime if released. Moreover, the
10-year parole eligibility date and 80-year mandatory release date
are interpreted to apply equally to those persons serving a single

life sentence and those serving multiple, consecutive life sentences.

We are confident, of course, that the Parole Commission would
not permit the early release of an inmate already under a life sen-
tence, who murdered again and again while incarcerated. But what
we are faced with in that situation is a complete inability, absent
the availability of the death penalty, to assess any additional pen-
alty to punish or deter these prison murders. The inmate who has
committed multiple murders knows he is likely to spend all or

most his days in prison, and so by precluding the ultimate sanction

of death, current law in effect gives the offender carte blanche to
continue to murder as opportunity and his perverse motives dic-
tate. , : : :

The fact that the most monstrous Federal offenders are effective-
ly insulated from further punishment can only contribute to the
terror and violence to which our corrections officers and prison in-
mates are daily subjected. The murders of the Marion officers are
by no means isolated incidents in our prison system. In the control
unit at Marion that has just been described, the most secure unit
within our highest—level security facility, are more than 20 in-
mates who have killed while in Federal prison. Until the murders
of officers Clutts and Hoffman, all the victims of these murders
had been other prisoners. R L ) IR

To _date, more than two-thirds of the States have enacted death
penalty laws designed to meet the Supreme Court’s decisions over
the last 10 years. Ironically, one of these States is Illinois, where
the Marion penitentiary is located. But’ because Marion is an en-.
clave over which there is exclusive Federal jurisdiction, there is
not even the opportunity for a State prosecution which could result
in imposition of the death penalty. This situation is not unique to

Marion. Five other penitentiaries, those in Atlanta, Leavenworth,

Terre Haute, Lewisburg, and Lompoc, Calif, as well as 19 other
Federal correctional facilities, are subject to exclusive Federal
jurisdiction. a o o ,
The fact of exclusive Federal jurisdiction at Marion and other
facilities is not the problem, however. It simply means that we
cannot abdicate to the States our responsibility to provide a Jjust

11

d proportionate punishment for the most egregious crimes com-
iilitté)d II))y the most incorrigible offenders. Federal criminal laws
are enacted to allow the vindication of important Federal interests.

These interests include protecting the lives of Federal correctional

i “and Federal prisoners. We have a grave respons;bﬂﬂ:y to
glifeggr;ersons and otﬁers who are victims or potentla} victims of
the most serious Federal crimes. But it cannot be met if our crlrnIlg
nal sanctions are inadequate as punishments and deterrents. 1t
would be ludicrous to suggest that the Federal Government 3}‘1701,
its responsibilities by calling on the States whose leglslato.res ave
had the courage and af'lesolve to enact death penalty laws to pros-

' orst Federal crimes. , 5 ; o
ec%tlfet?r?vvgstigaﬁon of the Marion murders raises the possibility

 that the offenses were committed by prisoners already serving con-

ive li ‘ ' f the most com-
secutive life sentences. These cases are examples of the mo
pelling circumstances justifying the death penalty. ‘For inmates
serving life sentences, the most severe pe‘nalty_v current law can
offer, imposition of yet another life sentence 1s meaningless in
term,s of punishment and deterrence. Moreover, such offenders are
hardly incapacitated by prison sentences. o
aéen};mr I?AXALT. Will the gentleman yield on that pomt?
. sEN. Certainly. : ' S B .
ggxaeﬁf LaxavLT. Dog’t we now have within our Federal pr;soln
system today, inmates who have killed as many as three geop e
while incarcerated? And aren’t these inmates, who recelvet cl(c)irﬁ
secutive life sentences for these subsequent murders, able to ‘i
again with absolutely no further punitive sanctions available under
1 1 W? . ‘e " . ‘u . )
’Fel(\iﬁ}jaJEESEN. That is correct. As described, a sequential recidivist
murder committed by a prison inmate in the prison, and the impo-

sition of another life sentence, simply merges for all legal purposes,

; A : onsid.
i ious life sentence. It is not a sanction. It can be consi
lerll*g()i,t h:sp{e‘{]lndicated, by the Parole Commission, and obviously

should, but in terms of the imposition of a direct sanction, there’ is‘
B I indi i is ki k hardly inca-
As I indicated, offenders in this kind of category are hardly in
pa?istattlarci by prison sentences. They merely find their ]x?’/,loctltrﬁs
among the inmates and prison guards who surround them.k1 uth e
need for an available death penalty is not confiried to only these
cases, red befo o Judici ‘Committee to
April 1981, I appeared before the J,udllclaz:yk o
vo{f:le tl'})er administration’s strong support for enactment of cog;stﬂ:u
tional procedures that would allow, in appropriate cn:cums};? a(rimesi
the imposition of the death penfalt):c for thia1 molsltgss?ﬁglé% mg} i?;i:e
" crimes. My testimony was part of extensive hearings tl
%Igfgeosnl\g}?e flse;th pznalty. The product of the committee’s effortls?
S. 114, however, was never acted upon by the full Senate. od
Aga’in in this Congress, the Judi}c?ar('iy (?t%mmlttief }ﬁst&}ll%p;%\éz raei
il e the availability of the death penalty at t
});}}elto ’Il‘.ﬁisoﬁll, S. 1765, is a further refinement of the carefulhy
drafted legislation of the last Congress. _Indeed, among.the algen(i
ments to the bill adopted by the committee were provisions L a:ﬁ
on legislation introduced by Senator Specter to address specifically
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the very problem we are discussing today—the commission of mur-
ders by Federal inmates already under life sentences. j
This pending death penalty legislation includes among the specif-
ic aggravating factors that may be considered at the death penalty
hearing, the circumstances that the victim of a homicide was a
Federal correctional officer and that the defendant was an inmate
serving a life sentence. In certain respects, we believe the bill’s pro-
visions concerning prison murder could be further strengthened.
But even in it~ present form, this legislation would, if enacted, for
the first time in a decade allow imposition of the death penalty in
those compelling situations in which imposition of an additional
life sentence on an inmate would be nothing more than a meaning-
less gesture. S ;
Enactment of legislation to reinstate the availability of the death
penalty in the Federal criminal justice system is long overdue. So-
ciety has a right, one confirmed repeatedly by the Supreme Court,
to exact a just and proportionate punishment on those who deliber-
ately flout its laws; there are some offenses ‘which are so harmful
and so reprehensible that no sanction other than the death ‘penal-
ty, not even life imprisonment without the possibility of parole,
would represent an adequate response to the defendant’s conduct.
In the Federal system, these offenses may include not only brutal
murders such as those committed at Marion, but also offenses of
treason and espionage that may put at risk the very security of
this Nation. : '
S. 1765 would provide constitutional procedures whereby the
death penalty could once again be applied to these offenses under
appropriate circumstances. This carefully crafted legislation as-
sures stringent safeguards against arbitrariness, disproportionality,
and the influence of prejudice in assessing this most severe sanc-
tion. The need for restoration of the death penalty in the Federal
system can no longer be ignored. The administration recommends,
in t}llf strongest terms, the enactment of S. 1765 to achieve this
result. T o | :
Mr. Chairman, that concludes my statement. I would be happy to
respond to any questions. ‘ .
Senator Laxarr. Let me ask you this; General. o
If the Congress were to promptly enact a constitutional proce-
dure for the death penalty—and as Senator DeConcini has indicat-
ed, that is somewhat unlikely, not so much because of the situation
here in the Senate, but because we have a terrible problem on the
House side—however, if this were to happen, in your opinion, could
it constitutionally be applied to the inmates who committed the
murders at Marion on October 22,1983 .
Mr. JENSEN. That, of course, raises an issue which would be the
subject matter of litigation in any such instance. My understanding

of the present state of Federal law is that that is not an issue that
has been resolved in terms of the ability to impose such a penalty
in a retroactive fashion. I know, coming from California as a pros-
, that State constitution was interpret-
ed by that State supreme court to prevent such imposition on of-

fenses by way of a retroactive imposition. I do not think that that

is the state of Federal law, so I think that that issue is yet to be
resolved. o ‘ i , S , '
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’ ) ' ho were
; .. For the purpose of my colleagues W '
S%Iigtg i;:ﬁgrﬁ‘ ’I;:his hearing, ‘as well as for our own edlﬁcfar:;;cégé
gvgild you explain Mr. Carlsoln, inf morih%?ﬁaﬁlén}:l%ﬁfft}sh:iedlgcquire
were able to extricate themselves from the: oufls A e
ns i f routine internal pris ‘
deadly weapons in the course o e Intermal Do e e
Mr. CARLSON. Senator Laxalt, as you 1n d, § ¥ho e
i i handcuffed in front o ; i
being moved in the control unit are andouffed tn front o b e
other words, the cuffs are placed on their nds I o O o o
i f these cases, the investigation thus
e ot he nete may have ohsined ¢ Koy o ancthe
. i ' J ave S . " )
1nnl1{ate, f ;t}elg}rl:pgaanlief)? vls;'l}fich Wasysomehow brought into tgﬁ. I;nm(‘ii:
If?gme’tﬁe I(:u’cside. As you know, handcuff keys aé'e very small
can be easily concealed in various parts of. the% 1](l)ot }Ir sinted tends
In the other incident, the Board of Inquiry tha 1?1%1})1 ointed toncs
to indicate that the inmate was able to slip thr(_)utg e armé s 18
ossible for inmates who have very large wrists ﬁl LArmS ang
Is)r(x)nsall hands to easily maneuver handcuffs 'overA the a]ilno(avpin‘ o
larly if the handcuffs are not fully tightened. t_‘styouut oW, In jaw
nforcement, when you cuff people, you try not to p e o
o tighter than absolutely necessary out of humanen - & snin
?ny i;figme to time perhaps our staff did not put cuffs on afjv b g b a8
tr}:lzm should, simply to try not to harm the inmate mt }?aﬁ:yhe s}{ipped
entgrely pos’sible that this could have been the way ‘
o e e axal iece of metal, or a
' ns, Senator Laxalt, any p '
pielegetce)?xrzlv?)gg 2}211?1 V;)’Zat%;l)uoarpened on concrete and made into a lethal
Weapont. LaxaLT. Tell me this. You indicated that both of t};ﬁe
Sega ﬁ;d served for a long while and served well anii El_ppar\eN ha}iz |
e i hly respected by the rest of the prison popu a_lon.a That
gierfg of1 gSarfctions are there on the inside am(()ing oth‘(‘a{'v lerlllmthat 0
this situation? Do they simply sit idly by an ,say, ‘Well, tha
Just the way it 1s | b : how no remorse at all that
‘ N. That is correct. They show no remorse : ;
thlggg gggg:o(icur. That happens if it is an inmate murder or m
thg caszta, OfI?A%zifrI%%rgige of them felt any sense Qf oultrfstgeda\i:V 213‘:
‘hgnaCfRLSON. I was at the institution for the fuilfrq Sc?éle ] went
4thr011;1.gh the unit cell by cell, within 2 days after the incident.

~ inmate expressed any remorse while 1 was there.

\ . Senator DeConcini? | L L
gggitgi Iﬁ%)({lﬁirrcml. Mr. Chairman, let. me Justtﬁrob%igvrg%lél:;lg
1 realize thizincident isk unlcller: itrll1ve§f11\§east€fg%ti1§rl1t L lelrge'completed? |
ask when the i on will be complet
,1qiﬁ)lf‘ r;}r}xgb;sN Nﬁl yslioausld reach the stage of mvestlgat;op vthr:o}ugh
g?asgggfgg’ ‘ B%Igo;}gﬁvl,y When will you bg ab}le to share w1th the
committee the details of the investigation! | thére Las oon 2
“Mr. JensEN. At an appropriate moment when ero has been 2
publié: charge,'vand the public information that wou ”e : v
then could be shared with the committee. heard. and I will tn-
Senator DeConciNi. The rumor that I have heard, 4 s b
derstand if you cannot comment, is that there was a ’ _
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tween the two defendants

v ast i

thle\d Isjegnest. Is there any trsut(})l vigl (t)hvgi?‘.f going to be the oughest or
. JENSEN. As the Director has indicated, at this stage of ‘the

l ’ I . [ . ‘ :

Senator DEConcINI. I und
. erstand. -
'gilang{ y%u, Mr. Chairman. and .
nator Laxarr. I do ‘ Ve e 1 |
YOil, Ser;ator DeConcini.nOt believe I have anything further. Thank
want to thank both of you for coming i |
ming in.
ﬁ;’ %ENSEN. Thank you for this oppor%unity Senator.
N Ao, Thank oo o loar
_ LT. It seems to me that this is dl

ﬁ?{?rg)tlggh?en okarilous need for the kind of reli:d;aiﬁgz ?:ewccl)?lrﬁ
not already ggne ;‘(())ulgltv1:h11‘s(,i legislation. If Senator DeConcini has
Tongac ot , I would suggest that he initiate a “Dear Col-

gzﬁzggxr' lgigzmmér. Would the Chairman join me in that?
et e LT. Certainly, I would be pleased to do that. T think
e ot on hg;f;nalrgze the results of this hearing and indicéte WhI;t
oEhis Eonaral s o not know how any rational person regardl
capital puni hP ilosophy on capital punishment—would n(g)t a efs
b rery et ? in'?‘rll)t to this kind of situation. I think it Wouldg}i o
o e axga ua i ’ o}t;h Mr. Jensen and Mr. Carlson, using Whatev:o
ibTio Tt 38 o1 valta le to them, could bring this message to thr
punis}lment ] :egrl % me that if we are ever going to get any capit ?
e C%l? ation—and these incidents certainly demonsi? ?
an frgent no oyult-——lt will be because public concern and inﬁ% Y
o amital o e }:m compel House Members to act. If we could r;

punishment provision on the House floor, I believeg?t

would pass o .
ture. p verwhelmingly. Our problem is the committee struc-

Senator DEConcini. Maybe on the continuing resolution?

S
Senator Laxarr. Perhaps. And as we have often said, if some key

House Members cannot e lighi , e
be applied, maybe a lot osi,’el?egl%? light, maybe a little heat ought to
Senator DeConciINI. Yes. = '

‘Mr. JENsEN. We certainly : o ! : |
h BIN. . VY ainly appreciate the opportunity to
here at this hearing, to make what I think we all shara, a sense of
Sengator?)ECé;gIlﬁg (I?f fllltuation exists under Federal law sense of
wON . e ge ol : ’
asked to appoar,over on the Jgentleman would yield, have you been
- Mr. JeNseN. There was a_hearing 1 appe last *
. . ) Sy
Eise?g;f%eg? ]_2,}1112 iiseii% (;f‘; ;:;16 c%;aath penaltyf)lgutrggell'gsivasse Sr?éogct?igg
thgre was no further action? | eanng and there was testimony, but
Hoféleaf,‘ﬁ"sil;;;;‘;‘ LT, T11(110}1g'h we certainly do not want to intrude o
Senator DeCon. would it not be helpful as a result of this heari .
Soosir DeCimnt to ndiee, b poge o, i prasial. s
TR T on the dJudici 1A
might be enlightened by hearing this tégé}l’no?gglmlttee, that -they

Senator DeEConc i : A ‘
we send it over? INI. I think that is a good idea, yes. Why don’t
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Senator Laxarr. We might just do that. We can send them a

letter, as well.
We thank you very much.

Thank you, Senator.
We will, of course, keep the record open, for any additional com-

ments or questions. Our colleagues as well as Senator DeConcini or
1 may have additional questions, gentlemen, that we will address to

you.
I would like also, before we finally conclude here, to include

within the regord the statement of Senator Specter.

[The following was received for the record.]

Nt oF HON. ARLEN SPECTER, A U.S. SenaToR FrROM THE STATE OF

PREPARED STATEME
PENNSYLVANIA

Mr. Chairman. I wish to commend yoﬁ for calling this hearing so0

Thank you, I 2
promptly after the brutal murders of two correctional officers at the federal prison

at Marion, Illinois. The serious problem of inmate prison violence is one too often
overlooked by the planners of our criminal justice policies.

On October 22 of this year, two correctional officers at the Marion facility were
stabbed and killed in separate incidents. Four other guards were wounded. The mur-
dered officers, aged 53 and 51, were both husbands and fathers. They worked in a
wing which housed 60 of the most dangerous and hardened criminals at Marion.
From all accounts, it appears that they were killed with brutality and cunning.

Disturbingly, the two inmates charged with the murders each have astounding

criminal histories of violence. Each has been convicted of three prior murders, each

has been convicted of murders of other inmates while in prison, and each was serv-
ing multiple life terms. .
These two murders starkly illustrate that there are some prisoners who truly feel

that they have nothing left to lose and are immune from further punishment, even

if they commit another murder. In such a situation, only the threat of capital pun-

jshment, can serve as a deterrent to those bent on prison violence. And only capita

punishment, therefore, can save the lives of those correctional officers and inmates

placed in danger every cay. ) . |
For these reasons, introduced S. 1565 on June 29, 1983. That pill provides for

capital punishment (or life imprisonment without possibility S
eral prison inmates who commit murder while serving a life sentence. The bill has
¢ the President’s crime

.

been incorporated into the capital punishment provisions 0 ? )
package, has been approved by the Judiciary Committee, and awaits action on the

floor of the Senate. R '
The tragedy of Marion, is, unfortunately, not an isolated incident. Acc_ordmg to
the Federal Bureau of Prisons, 136 inmates have been killed by other prisoners in

years. Equally disturbing are the nearly 2,000 violent

federal prisons in the past ten !
assaults on federal correctional authorities and over 3,500 assaults by inmates on

other inmates during this time.
Clearly, strong action must be take

and brutality. For those truly beyond redemption or reh

ishment, the ultimate deterrent, will suffice. Thank you,

Senator Laxarr. The subcommittee stands in recess.
[Whereupon, at 10:53 a.m., the gubcommittee was adjourned.)

©)

n to stop this frightening level of barbarism
abilitation, only capital pun-
Myr. Chairman. -

of parole) for those fed- -
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