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T. INTRODUCTION

There are three primary methods that communities use

to provide legal services to indigent criminal defendants:

@ Soliciting the services of members of the
bar on a voluntary (pro bono) basis;

e Sollc1t1ng such services on a reimbursed
basis (a551gned counsel), and

o~1Establlsh1ng a full- tlme agency to provide
"the services. (publlc defender).

None of these approaohes is ideal. Voluntary systéms are

'notoriously,unreliable‘and are insufficient to serve all of

the clients needing such services, Assigned counsel
syStems are the‘most commonly used;'but,critics have raiseo
questlons about the quallty of the services they provide,
and they tend to be expen51ve.\ Publlc defender agencies
are sald.to be‘efficient‘and economical,:but charges of'

poor‘quality of“defenseehave'been‘raised against them as

‘wellQ

The purpose of thls report is to contrlbute to an

emplrlcal foundatlon for maklng ch01ces among these systems

,1n the State of Vlrglnla., At 1ssue 1s the experlmental




public defender system that has been operating in four

jurisdictions within the state during the past ten years.

Virginia's experimental public defender system was
officially inaugurated in April, 1972 with the passage of
legislation

to create a PubllckDefender Commission,

provide for its membershlp, define its powers

and duties; to provide for public defenders

in certain cities, and to prescribe their

duties. (Enacted by General Assembly of

Virginia, Blll No. H714 ) ;
The immediate catalyst had been‘a study report’by the Board
of Governors of the Criminal Law Section of the Virginia
Bar. But the history of efforts leading to the‘legislation
is one of enlightened concern about defendant‘s rights, as
well as of several false starts toward a public defender

system. The highlights are summarized below.*

Virginia courts were authorized as early as 1849 to
app01nt counsel for 1nd1gent crlmlnal defendants. At that

time, the Vlrglnla Supreme Court essentlally mandated the

provision of counsel to 1nd1gents~1n capital oases, holding

*The highlights have been extracted from "A Study of the
Defense of Indigents in Virginia and the Feasibility of a
Public Defender: System,“ Report of the Board of Governors,
Criminal Law Section, Vqu1n1a State Bar to the Governor
and the General Assembly of Virginia, December 1971.

that "every person accused of crimes has a right to have

counsel to aid him in his defense."” A 1940 statute
extended this provision to all felonles in Courts of
Record. 1In 1963 the United States Supreme Court held that
1nd1gent defendants in any serlous criminal prosecutlon had
the rlght to have court app01nted attorneys made avallable
to them. Virginia further extended this rlght with a 1964
provision to include preliminary hearings in‘Courts Not of

Record.

Vlrglnla courts traditionally have used the as51gned
counsel method to meet their 1ndlgency defense obllgatlons.
But some movement toward a publlc defender system began as
early as 1920, with a statute permlttlng such offlces in
Jurlsdlctlons with populations over 100,000. - The “policy
was never 1mplemented, 1n part because 1ocal city councils
had to prov1de the fundlng to support the offices. The

populatlon crlterlon was subsequently reduced considerably,

5but Stlll no offlces were establlshed In 1964,

then—Governor Harrlson comm1ss1oned a study on the need for
a public defender system, as well as a more general review
of the prov151on of defense serv1ces for the indigent. The
study results supported a public defender approach. Again,

however‘ no actlon followed




Finally, in 1970, the virginia State Bar conducted a

survey of judges, prosecutors, and defense lawyers to

assess the

desirability of a public defender system. This

renewed interest had no doubt been sparked by the dramatic

statewide increase in the costs of providing representation

to the indigent population: by fiscal 1970, the costs had

risen to some $1.6 million dollars, more than triple the

costs in 1985.

The findings were published in December 1971 by the

Board of Governors of the Criminal Law Section of the

Virginia Bar. They were to béqomevthe basis on which the

current system would operate. ‘The principal findings were

as follows:

l‘

The majority of judges favored the public
defender method, contending that it would
be a less expensive system, would provide
better defense services and would speed
cases through the process.

Prosecutors were divided, with a
plurality expressing concern that the
public defender office would become a
social agency, thus harming the advocacy
nature of the criminal trial process.

- Defense attorneys were concerned about

collusion between public defenders and
prosecutors. ~

There was considerable dissatisfaction

expressed about the lack of definition of
indigency and about the unsystematic and
highly variable ways in which individual

judges raised indigency matters.
Prosecutors recommended that indigents
file a financial statement in court, and
that statewide guidelines be established.

In this same report, the Bar also recommended a number of

specific actions, including:

1.

The establishment of a commission to
oversee the implementation and execution
of a public defender system.

The establishment of pilot programs in
three jurisdictions, representing large,
medium and non-metropolitan populations.,

The selection of public defenders for
each site, for a term not to exceed three
years. The selection process was to
involve consultation with the legal
community in the areas to be served.

Provisions for assistant public defenders
on a part-time basis.

Provisions for investigators to assist
the public defenders.

Continuation of the assigned counsel
method where there are conflicts of
interest or where public defender

representation is otherwise considered
inappropriate.

The involvement of the public defender
office in a case no later than the first
court appearance for the indigent and in
all "critical" stages thereafter.

Four months after these recommendations were

published,

the General Assembly of Virginia enacted

legislation creating a Public Defender Commission, whose




task it was to select and establish the sites for the pilot
program. Funding was obtained from money provided to
Virginia through the Law Enforcement Assistance
Administration for criminal justice improvement efforts and
through the Virginia Division of Justice and Crime
Prevention. In November 1972, Public Defender Offices
opened in Waynesboro (serving Waynesboro, Staunton, and
Augusta County) and Virginia Beach; Roanoke was confirmed
as the third site in December, 1975; and Petersburg

followed in July, 1979.

Although there were no specific provisions in the
original legislation for periodic review and evaluation of
the pilot programs, policymakers as well as the Public
Defender Commission itself have been keenly interested in
monitoring the progress and success of the Public Defender

Offices. The Public Defender Commission has played an
active role in periodically reviewing the performance of

the four offices. Examples include the following:

e an evaluation in 1974, shortly after the

~ establishment of the first two pilot
programs in Virginia Beach and = .
Waynesboro/Staunton/Augusta County, in
which a survey was conducted of a sample
of Circuit Court, District Court, and
Juvenile and Domestic Relations Court
judges; Circuit and District Court clerks;

',commOnWealth‘s-attonneys; probation |
officers; sheriffs; and chiefs of police

on the functioning and performance of the
offices;

® a meeting of the Commission in September,
1976, which was devoted to an internal
assessment of whether or not the Virginia
public defender offices were operating
under standards for defense services
comparable to those issued by the Task
Force on Criminal Justice Goals and
Objectives; e

© a February 1979 meeting with members of
the judiciary in Roanoke to solicit their
opinions about the operations of the
Roanoke office; and

® a September 1980 panel discussion at the
Virginia Correctional Center for Women in
Goochland between members of the
Commission and inmates who had been
represented by public defenders and
~assigned counsel.

In 19813 the Office of the Executive Secretary of the
Supreme~Court‘of Virginia surveyed the opinions of judges,
commonwealth's attorneys,fpublic defenders and local bar
members‘and’providéd an analeis of what a statewide public

defender system would cost.*

Finally, there have been some evaluations of the
public defender offices conducted under grants from the
Division of Justice and Crime Prevention. One of these was

a 1975 evaluation of the projects established in Virginia

*Presentation to the Public Defender Study Committee of
the Virginia State Bar, September 10, 1981, prepared by the

Office of the Executive Secretary of the Supreme Court of
Virginia. : o
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Beach and Waynesboro/staunton/Augusta which rated each
project in terms of achievement'of state goals, achievement
of agency goals, achievement of project goals,’direction
and coordlnatlon, and dellverable products (Alonge, 1975).
An evaluatlon of ‘the Roanoke office was also conducted two
years later (Wilson, l977).k;The present study, then, is

the latest in this series of evaluations.

IsSues in the Evaluation

The current debate over Virginia's alternative models
for defending the indigentkrevolves at0und two primary
issues: -

@ - The gualltz of the services prov1ded to
‘ lndlgent cllents, and :
@ ,The absolute and relative costs of

prov1d1ng such services.

Quality of Services

There is little agreement on which of the two!
principal systems provides‘the higher quality services.
The assigned counsel approach;ispoften thought to provide
higher quality servicsas simply.because‘the lower caseload
of such attorneys allows them'to'provlde‘more'indiuidual
attention to an indigent case than public defenders can.

Critics argue, however, that these lower caseloads are

related to inferior services. Because most private
attorneys do not practice criminal law regularly, they are

assumed to be less familiar with the crlmlnal law and its

processes.

On tne‘other hand; gigﬁ caseloads are’sald to
contribute to loWer duality in public defender services.
Because of the relatlve unlformlty in most indigent cases,
public defenders tend to suffer from "early burn-out."
Another common argument is that the public defender is a

public employee and thus tends to adopt the govermment's

perspectlve on crlmlnal cases rather than the traditional

advocacy pos1t;on of’a defense attorney.

In thiS‘study, We-measure "quality of services" by
examining‘(l)dcase'Outcones} such as the length and
Severity ofutheksentences imposed; (2)‘casepPQOCessing
iSsues, such as the length of time that elapses before the
case is completed- and (3) the attltudes of Judges,

prosecutors, and counsel 1nvolved in 1ndlgent defense.*

*Limited resources precluded the 1nterv1ew1ng of even a

representatlve sample of 1ndlgent clients. Instead we rely
upon other studies (see Casper, 1972) and the information

provided by attorneys for particulars on the
: attorney/cllent relatlonshlp, number of contacts with each

cllent, point of initial contact, and the like.,
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We begin the present study with a review of the
research literature on these topics.* 1In general, the
findings indicate the superiority of the public defender

system. However, the findings are far from homogeneous.

For example, regarding case outcome, previous research
suggests that public defender systems are associated with

lower conviction rates (see Cohan, 1977a&b). However, the

same study showedkthat a larger peréentagé of pﬁblic
defender cases goes to trial rather than being dismissed or

suspended.' The evidence regarding the seVerity of

senteﬁces is also conﬁradictory. Clarke and Koch (19775J
and Hefmah, Single, and Bbston (1977)vfoundrﬁo"differénées
between assigned counsel and publid defehdefs. Buﬁy |
Steggerda and McCutcheon (1974) found that being assigned a
public defender or hiring a private attorney resulted in

fewer jail or prison sentences than being handled by an

appointed attorney.

The evidence is more clearly in favor of the public
defender when case processing is considered. Compared to

assigned counsel, it appears that public defenders provide:

*For detailed reviews of the quality of services provided
by assigned counsel and public defender systems, please
refer to Benner and Neary (1973); Herman et al. (1977);
~Nathanson et al. (1977); Goldenberger et al. (1976); Taylor
and stanley (1972); and Singer et al. {1976). ST

10

® shorter case processing time (Nagel, 1973:
Steggerda and McCutcheon, 1974; Cohan,
1977);

e ecarlier services in the criminal process
and a better job of representing the
client during plea bargaining (Nagel,
1973; Kraft, Erickson, and Hall, 1973);
and

® Dbetter legal services to indigent clients
(Kraft, Erickson, and Hall, 1973).

Cost of Services

From a policy standpoint, the quality of legal
services provided to indigent defendants must be balanced
against the relative cost of maintaining one system or
another. But such costs are even more difficult to

determine than the "quality" Qf;legalydefense.

The reséaﬁch,litetaturekis inCthistent in its
findings regarding this issue; ‘While Kraft, Erickson, and
Hall (1973) found the cost of legal represéntation to be
more for public defender agencies than for couft appointed
counsel systems, Steggerda and McCutcheon (1974) reached
exactly the opposite conclusion. In a study of a public
defender system in Iowa, Cohan (1977a&b) also found the
public defender to be a more cOst-effectivekmethod, but .
noted that a direct comparison was very difficult to make Q%f}
because of the differenges in the kinds of cases assigned

to public defenders and assigned counsel.

11

Beg




e

i

Rt

) 13

In the most systematic‘study‘of indigent defense
services to date, Singer et al. (1976) concluded,that there
was as yet ne final agteement'on'which,system'provided the
better defense at the lower cost. As a general statement,
this is probably the best answer we are likely to get from
the literature. Other factors in addition to the type of
system employed will affect net'only the cost, but also the
quality of legal services provided. These factors are
likely to vary among jurisdictions and perhaps even over

time.

Questions Central to the Evaluation

We evaluated the relative standings of Virginia's
assigned counsel and public defender systems on the types
of processing, outcome, and cost dimensions mentioned
above. 1In this context, the goal of the evaluation was to

answer three broad questions:

- ® 'What dlfferences exist in indigent case
 processing and outcome between those
jurisdictions that utilize a public
defender system and those that use only an
a551gned counsel system.

e What dlfferences exist in indigent case
processing and outcome between the two
- types of defense attorneys--public
' defender and a531gned counsel’ ‘

e What are the relatlve cost advantages or

disadvantages of the alternatlve 1ndlgent
defense approaches°k ‘

12

To answer the first two questions, we developed and
tested a set of hypotheses'designed to determine which of

many factors, if ‘any, were associated with variations in
the quallty of serv1ces to the 1nd1gent. The major

hypotheses were as follows:

Hl: 1Indigent defendants in public defender
Jurisdictions receive a superior level
of defense services (in terms of process
and outcome measures) than do indigent
defendants in assigned counsel
jurisdictions.

H2: Indigent defendants represented by
publlc defender attorneys receive a
superior level of defense services
relative to indigent defendants

represented by assigned counsel
attorneys.

This latter hypothesis encompasses comparisons with

assigned counsel attbrneys only within public defender

‘jurisdictions;n

The flrst ‘two questlons and their related hypotheses

were addressed w1th regard to the following dependent

varlable5°

@ whether the defendant was. released or
lncarcerated prior to tr1al°

® whether the defendant was prosecuted or
- released without a trial;

® whether the defendant who was prosecuted
pleaded guilty or not guilty;

13
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® whether the defendant who was prosecuted
~asked for a bench or jury trial;

Overview of the Report

" ® whether the defendant who went to trial

: vl In the sections that follow; we describe our
was found guilty or not gu1lty;

3 o . g . L s
e whether the charges on whlch the defendant methodology for the evaluation, our detailed findings, and

was convicted were less serious than those

for which he or she was arrested the implications of those findings for the defense of the

@ the severlty of the convicted defendant's indigent in Virginia.

sentence- and

o We describe our methodolo in Chapter II. We begin
® the total time required to process the 9y p 9

case from the date of arrest to the date

with a description of the experimental design that was used
of dlSpOSltlon.

‘ to compare the erformance of assi ned counsel and public
The hypotheses were tested in two ways. Simple P P d °

» N S ' defender urlsdlctlons and attorneys. Each of the four
tabular and proportional data were compared. However, the 3 !

primary technique was multiple regress1on analysis w1th publlc defender Jurlsdlctlons and their matched assigned

constructed " dummy" dependent varlables.‘ counsel Jurlsdlctlons is then described, 1n»terms of

demographic, socioeconomic, criminal justice and operating

The question of cost was addressed in a less formal characteristics. The chapter ends with a discussion of how

hypothesis: The cost of process1ng an 1ndlgent case would. the quantitative and qualitative data underlying the study.

be less in a public defender jurisdiction than in andv ~were collected, proceseed, and analyied-

a551gned counsel jurisdiction. We examlned it by comparlng

the relatlve cost per case across the two. types of Chapter III provides a detailed description of our

Jurlsdlctlons. findin955 It includes flow diagrams that show how cases
proceed through each type of defense system and reports on
the analyses that teéest our hypothesee. These results and

their implications are summarized in Chapter IV,

14 15
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'II. METHODOLOGY

Qur'study'deSign focuses on cross-sectional
comparisons.* The principal dimensions are:
~® The type of counsel a defendant utilizes
: —-— either a public defender or an assigned

counsel attorney, and
e The type of indigent defense system
~utilized in the jurisdiction.

The basic forms of comparison we employ are:

Counsel Types

- 5 Assigned counsel attorneys vs. public
defender attorneys within public defender
jurisdictions.,

® Assigned counsel attorneys in assigned

~counsel jurisdictions vs. public defender
attorneys in public defender.
jurisdictions. , :

*The original design proposed for this study also entailed
a longitudinal study of differences among systems over an
extended time frame. The design assumed the availability
of certain key pieces of information over an extended
period of time. Specifically, it required comparable
processing and outcome data on public defender and. assigned
counsel jurisdictions for the time from 1967 to 1980. That
assumption proved to be totally incorrect. The data that
were available to us only covered the years from 1977 to
1980. This limitation, along with difficulties in the
quality and consistency of the existing data, forced us to
abandon the longitudinal portion of the design.

17
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Jurisdiction Types

® Indigent cases proéessed in public
defender jurisdictions (regardless of
attorney-type) vs. indigent cases
processed in assigned counsel
jurisdictions.

We choose to use comparison districts, rather than to
focus only on the public defender districts. This allowed
us to control for many extraneous variables, tb mitigate
possible biases in the way cases are assigned within a
district, and to control for other unknown effects caused
by the presence of the public defender agency.* Thus, it
was important to look at differences between public
defenders and assigned counsel within a single district as
well as between public defender districts and jurisdictions
in which assigned counsel attorneys were not competing with
a public defender system. It was also important to selecﬁ
comparison districts that were similar in other respects to

our target sites. All significant factors that could

affect the quality and cost of these two forms of legal

~*The original design assumed that most, if not all,
indigent cases handled within "public defender
jurisdictions" would be handled by a public defender. ror
comparison sites, therefore, we selected four that employed

- only assigned counsel attorneys in indigent cases. 1In

fact, we found that those sites which had been designated
as public defender sites actually utilized assigned counsel
attorneys in approximately half of the indigent cases.
Thus, our intention to compare indigent defense systems led
us to make comparisons within as well as across
jurisdictional lines. ' Lo

18

services must be comparable to avoid contaminating the
results. In the following section, we show how we achieved

this goal.

The Sites

The sites we call "public defender jurisdictions" are

those four in which the state has beén conducting its
experimental programs. The “assigned counsel
jurisdictions“ are those we have selected as comparison
sites (with the consent of the Public Defender Commissién
and the Division of Justice and Crime Prevention).
Together, the eight sites provide four comparable pairéf
matched by demographic, socioeconomic and criminal justice

profiles. They are listed in Tabie 1.

Table 1. Sites Used in the Analysis

- Type of Jurisdiction

PUBLIC ; ASSIGNED

- DEFENDER . R S COUNSEL

Charlottesville/
Albemarle County

Waynesboro/Staunton/
Augusta County

Roanoke City : Lynchburg
Petersburg Portsmouth

Virginia Beach CheSapeake'
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Only two of the eight sites selected for study are

complete judicial distticts, serviced by a single circuit
court.* The rest are;portions of districts or, in some
cases, combinations of portions of more than one district.
Because of these complications, we cannot provide a precise
description of the criminal justice characteristics for six

of the sites. Such information is available only fOr,whole

districts (in the State of the Judiciary Annual‘Report,
1980). Only two criminal justice variables -- drime rate
and percent of felony cases in total criminal caseload —;
are available by site. Socioeconomic and demographiC'data,
however, are available oﬁ a site-by-site basis. ‘Our source

is the 1977 edition of the City and County Data Book.,

Demographic and socioeconomic data for the four matched
pairs of sites are presented in Table 2. Each pair of

sites is described in more detail below.

PAIR #1: Waynesboro/Staunton/Augusta vs. Charlottesville/

Albemarle

The first public defender jurisdiction consists of the
cities of Waynesboro and Staunton and Augusta County. Both
cities are within Augusta County, which»liés in the western

k)

*Portsmouth comprises the entire 3rd Circuit;

the lst. Chesa_peake
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Table 2., Demographic, Sociocecnomic,

and Criminal Justice Characteristics of the Eight Sites

Y4

PAIR $1 PAIR §2 PAIR #3 PAIR #4
Waynesboro/ - : » : '
Staunton/ . Charlottesville/ ) k ; - : o Virginia
Augusta Albermarle - : ‘Roanoke © ' Lynchburg Petersburg Portsmouth Beach " Chesapeake
Public Assigned Public - Assigned Public Assigned Public Assigned
‘ . Defender Counsel Defender - Counsel Defender Coungel Defender - Counsel
Population (7/75) 88,602 - 87,358 100,585 63,066 45,245 108,674 213,954 104,459
‘Population Density ' N ' - ‘ ‘
{per square mile, L R - :
1/75) 88 104 3,725 : 2!523, 5,656 3,747 826 306
Percent Black - . 3 o '
Population  (1970) 6.2 ,14'0 19,3 23.3 " 47.6 39.9 9.1 23.1
Per Capita Income s SO . , , o : ‘ ‘
(1974) Co . $4,193 $4,795 ~$5;448' $5,487 $4,116 - $4,300 $4,794 $3,968
Unemployment Rate L S o : o o : ‘ ‘
(1970) 2.2} 4.7 2.6 2.5 4,2 4.4 3.3 2.9
Crime Rate Per ) S , - : o , o e ‘ »
100,000, 7/75) 3,443 6,107, 8,663 5,012 6,284 . 7,138 4,851 4,574
Percent Felony Cases , . ' l : . '
in Total Criminal o _ ; S :
Caseload (1978) 49 76 39 54 79 58 65
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‘part'ofathe statet* vWaynesboro is part ofgthe’24th
Judicial CirCuit;rStauntondand;the county are considered
part of the 25th Judicial Circuit. Both c1rcu1ts are
classified as rUrai. Judges serv1ng these areas generally
preside over more than one court and spend a relatively

large portion of their time travellng from one courtroom to

the next.

Waynesboro/staunton/Augusta was the first site in

Vlrglnla to operate a Public Defender Offlce, opening its
doors on November 1, 1972. During the years covered by
this study, the staff‘included a full-time Dublic Defender,
two part-time Assistant Public Defenders, a full~time

Investigator, and a full—time secretary,

The ass1gned counsel Jurlsdlctlon in thls pair

consists of the City of Charlottesv1lle and Albemarle

County. Both are part of the 16th Judlclal Clrcult, a

rural dlstrlct whlch shares its western border with Augusta

County.

“As will be seen in Tablenz‘(Pairo#l), the two sites

are similar in population size'and‘density, although the

*In Vlrglnla, citizens can be re51dents of th
of a city in that county, but not both.
deflnltlon, rural areas.

e county or
Counties are, by

black population in Waynesboro/staunton/Augusta is half the
proportion in CharlotteSville/Albemarle. In
Charlottesville/Albemarle, the unemployment rate is higher;
the citizens are more affluent; and the crime rate is
higher. Furthermore, the crimes are more severe; of the
total criminal caseload handled by the circuit court, there
are many more felonies than misdemeanors in

Charlottesville/Albemarla.

Pair #2: Roanoke vs. Lynchburg

The second public defender jurisdiction‘is‘the'City of
Roanoke;‘part of the 23rd Judicial Circuit. Its assigned

counsel match 1s the City of Lynchburg, part of the 24th

Jud1c1al Clrcult.; Both‘oltlesrareklocated in the western

part of the_statea

" The Roanoke Publlc Defender Office started operatlons
on February 5 1976 under the ausplces of a federally
funded grant approved-by the Vlrglnla Council on Criminal
Justice. In an effort to match the strengths of the
Commonwealth's Attorney s Office, it is staffed by a Public

Defender, an Investlgator, four A551stant Publlc Defenders,

“and two secretarles, all employed on a full t1me ba51s.

This makes it unique among the other offlces, whlch tend to

be made up of part time personnel.

23
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Roanoke is a larger and denser city, but its
soc1oeconomlc makeup is v1rtually 1dent1cal to that of

Lynchburg s (see Table 2, Palr #2) The unemployment rate
and per caplta income flgures are similar for both 51tes.

The chief difference between the. two is in thelr crime
‘rates. The rate of reported crime is much hlgher in
Roanoke than in Lynchburg. However, this dlfference is
somewhat mitigated by the lower percentage of felonies in
Roanoke. As a result, the total number ofdfelonies in the

two sites is quite similar.

Pair #3: Petersburg vs. Portsmouth

The‘third,public defender site consists of Petersburé
in the llth'Judicial Circuit. Its assigned counsel match
is the City of Portsmouth, located inkthe 3rd Judiciall‘
Circuit. Both towns are in southeastern Vlrglnla, about 80

miles apart.

The Public Defender Offlce in Petersburg commenced

‘ operatlons July 1, 1979 It is staffed by the Publlc

Defender, two part—tlme A551stant Public Defenders, a

1‘full tlme Investlgator, and a full—tlme secretary.

The two 51tes vary con51derably 1n populatlon size and

total crlme rate, but are roughly comparable on all the

24

other dimensions we examined (see Table 2, Pair #3).

- Portsmouth is larger and somewhat more crime-ridden than

Petersburg, but ‘in terms of felonles (crime rate times

percent felony cases 1n Table 2), the two sites are

similar.

Pair #4: Virginia Beach VS, Chesapeake

The City of Virginia Beach~-the fourth public defender
jurisdiction-—-is on the Eastern Shore of Virginia, and is
part of the 2nd Judicial Circuit. It is adjacent to the
City of Chesapeake, the only locality in the 1lst Judicial

Circuit.

The Publlc Defender Office in Virginia Beach was

establlshed on January 15, 1973. The Public Defender heads

up a staff of three part~t1me A851stant Public Defenders, a
full-tlme Investlgator, and a secretary.
Of all the Public Defender sites, Virginia Beach was

the most difficult to match. Geographical proximity was

‘the crucial factor in all of thebpairingsf but particularly

‘in this one. A popular summer resort area, Virginia Beach

experienced a population growth rate of 25 percent during
the decade of the seventies. There is no other locality in
the state that quite compares with it. ‘The town of

Chesapeake was selected as the best possible match.
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The population of Virginia Beach is larger, more

highly concentrated, and has‘a'smaller percehtage.of blacks

than that of the town of Chesapeake. (See Table 2, Pair

r#4.f In other reSpects, the two'éités are more4simiiaf.‘
Rates of unemployment, per capita income and crime are
fairly compafable,’but there is a diffetence in the -
composition of the‘criminal caséload, Chesapeake's

caseload consists of 20% more felonies.

The demographic, socioeconomic and criminal justice
data are pooled across the two types of jurisdictions in

Table 3. As will be seen, the discrepancies observed in

the individual pairings tend to balance out in most cases.

The result is that we have two fairly comparable samples

with which to test hypotheses about the rélative merits of’

public defender and assigned counsel systems.

The Quality-of-Services Data

The quantitative data source for this study was
Virginia's Offender Based Transaction System (OBTS) .
Access to it was pro?ided'by the state's DiVisiOn 6f~
Justice andVCrime Preventidn. ”The OBTS files’contain
records on each count charged against an individual
anywheré ih,the.state,:,We_wére,ihterested in all records
originating during the years 1977~1980»in the targeted

jurisdictions; this amounted to over 48,000 records.

26

- Table 3. Demographic, Socioeconomic, and Criminal Justice

Data for Jurisdiction Types

- Public Defender = Assigned Counsel

Jurisdictions Jurisdictions

Total Population d'. : ' o

(July l975) o i 448,386 ; 363,557
Average Population*

Density (per o

square mile, = ; ' S :

July 1975) L o 344 318
Average~PercentV; : |

Black Population ;

(1970) o - 14.7% B 25.8%
Average Peerapité, | | , : |

Income (1974) : $4753 $4529
Average Unemployment

Rate (1970) : 3.0% 3.7%
Average Crime Rate

(per 100,000,

July 1975) . 5374 5819
Average Percent Felony

Cases in Total '

Criminal Caseload

(1978 : 46.4% . 60.0%

*‘Th? estimates for these and all éubsequént indices are
welghted averages that take site pPopulation into account.
They are not the simple averages of the data in Table 2.
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Each record was supposed to contain the follow1ng

1nformatlon* defendant's age, race, and sex; dates of

wwﬂo £ sel arrest,wdlspos;tron and.. sentence, original charges

police d1spos1tlon at arrest~ or1g1nal and. final pleas-

type of counsel and trial; dlsp031t10n or verdict; final

- conviction charge~ and sentence. ‘Uhfortunately, after

,dlsaggregatlng the felonles from the mlsdemeanors in this

data set, prellmlnary analyses revealed that the amount of
missing data on certain cruc1al variables in the_
mlsdemeanor flle would preclude a sound analysis.

Moreovery the m1351ng data were_not randomly distributed
across Jurlsdlctlons. Consequently, we dec1ded to focus
exclusxvely on the felony file. Tt too,was weak in places,

bbutyit was much more complete than the total file.

There are 14 227 felony records in the OBTS flle for '
the perlod in questlon. Of these, 3 648 cases from ‘
Petersburg and Portsmouth were removed for the perlod prlor
to the opening of the Petersburg Publlc Defender Offlce.

Thus, the initial file con51sted of 10,579 cases.l

Each record'representS'one'felony coUnt against an

individual. In keep1ng w1th the tradltlonal approach to

‘analyZLng such data, we,conducted‘analyses on the file of

28,

felony counts (hereafter called the FELONY file).*

FELONY File

The missing data in the FELONY file did not at first
appear to pose a problem. A relatively small amount of
data was missing. Unfortunately, these,missing data were
not concentrated within a small number of records. Rather,
they were spread across records, with many records missing
one or tWo pieces of vital information. For example,
1nformat10n about the type—of counsel variable was missing
in 49 percent of the records. We further refined the
FELONY flle to produce a subset of records for which there
were no mlss1ng data. Thls effort resulted in the creatlon

of FELONY A, a file contalnlng 2,078 records.

At this juncture, we also recoded many of the

variables to make them suitable for regression analyses,

While most of the data‘preparatiOn Was‘straightforWard,

three aspects merit discussion.

First, we did not automatlcally delete all records

from FELONY that had missing data. Thls clearly would have

*We are aware of few if any studies where the case has
been used as the unit of analysis. In the future, we hope
to compare flndlngs based upon an analysis of cases vs.

counts.,
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been inappropriate. For example, when a count is dropped

or dlsmlssed we would not expect to find data on the plea

entered or the type of trlal conducted, Charges are often

i e ] g

dropped Lefore the' TCasy comes to court and before a plea is

entered. We checked for such 51tuatlons. and dld not

delete such records from the data flle. :

Second, we greatly abbrev1ated the complex and lengthy
charge and conv1ct10n codlng scheme employed by the State
of Virginia. Basged on the Natlonal Crlme Information
Center (NCIC) Offense Codes,’we collapsed the
within-category~variations into broader categories, and
rank ordered them accordlng to the Crude Serious Index
developed by Hoffman and Stone—Meierhoefer (1979) in their
study of poSt—release arrest experiences of Federal

Prisoners (see Table 4),

Table 4. Revised Charge Code and Conviction Code

1. Homicide 9. Auto Theft

2. Kidnapping 10. Forgery/Fraud

3. Forcible Rape 1l1. Heroin

4. Other Sex Crimes 12, OQther Drugs

5. Robbery | 13. Marijuana

6. Assault ' | 1l4. Weaponsg

7.’ Burglary 15, Mlscellaneous
30
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”Mgnﬁrges«Wandwcomputedwthe~oe@Ufféﬁcé“6fWpieafbargaiﬁidgwby

noticing a drop in the rank of the charge.  we acknowledge,
as do its Creators, that this is’indeed‘a crude index: .
assault includes incidents of attempted assault as well as
aggravated assault against a police officer with a gun,
However, we have found, as they did, that this scale

provides a useful picture of the nature of the offenses.

Third,‘we adopted Diamond and Ziesel's (1975)
modlflcatlon of the Administrative Office of the U.S.
Courts' "Point Scale of Sentence Severlty“ in welghlng‘the
magnitude of the sentences meted out by the Vlrglnla
courts, In this scheme, both the type of sentence -= fine,
probation, jail, Prison -- and itg magnitude were
considered in assessing the penalty imposed upon the
individual. Fines were the least onerous sentences;
probation ranked second. Jail sentences came next, with 18
months in jail considered to be equivalent to one year in
prison. Each Successive year in pPrison added two points to
the severity of the sentence. The scale ranges from 0 (no
sentence) to 203 (prison for life), with the smallest

prison score being "6" (prison for one year).

31
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i'had been handled by court app01nted attorneys or public

INDIGENT File

.y s

defenders. We elimlnated all instances where the cllent

“had hired his own attorney or had waived his right to

counsel, and created INDIGENT, a'file containing complete
records on 1,423 counts. This is the file we used when
conducting dummy variable multiple regression analyses to
discern counsel type differences in the handling of a case
across types of jurisdictions. A subset of this file,
INDIGENT A, contains indigent cases only within public
defender jurisdictions. It was used in the second set of
within—public—defender—jurisdiction regression analyses,

and consists of 429 records.

We took one last slice through the data. We extracted
from INDIGENT those counts that ultimately resulted in a
disposition of either guilty or not guilty -~ those counts
which were actually prosecuted by the state, where the
impact oy an attorney could be measured from date of arrest
through to sentencing. This allowed us to measure the
effectlveness of the two types of counsel and the quality

of representatlon they afforded their clients. This file,

INDIGENT B, contains c0mplete‘recordskon 1,022 fully

32

We next 1solated those counts w1th1n FELONY A whlch

Erosecuted counts against indigents. The final file,

. ANDIGENT..C,.. consvsts ongre eeuted counts against 1nd1gents

only in public defender districts. The composition of this

and the preceding files is summarized in Table 5.

VTable 5. Composition of Data Sets Used in the Analysis

File : . Definition Number of
Counts
OBTS Offender Based Transactlon 48,000+
System Files for the State of
Virginia; each record represents
a count against an individual
arrested in any of the ‘eight
Sites chosen for this study.
FELONY All felony counts 10,579
FELONY A Felony counts for which there 2,078
' are no missing data. :
INDIGENT Felony counts against indigents. 1,423
INDIGENT A Felony counts against indigents in 429
e ‘ public defender districts. :
_INDIGENT B Prosecuted felony counts 1,022
~ -against indigents.
INDIGENT C Prosecuted felony counts against 282
' indigents in public defender
, dlstrlCtS.
33
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The Validity of the Data Files

'The drastic reduction in the number of records to be

TR Sl St =

analyzed was made at a

validity of the remaining data. The alternative, to employ

sophisticatedkweighting procedures to preserve as many'
records as possible, was rejected due to the extremely
large number of records withymisSing data. We did not wish
to "padﬁ the data artificially merely to preserve a large
"NY, Having decided ihstead to eliminate records, we were
obligated to determine how closely the reduced data sets

reflected the original on as many variables as possible.

We compared the original FELONY file (N = 10,579)
with: the complete record file FELONY A (no missing data,
N = 2078); the complete indigent file (INDIGENT, N = 1423);
and the complete prosecﬁted file (INDIGENT B, N = 1022).
The variables on which these comparisons were based

included:

@ the proportion ofscases'arising out of
each of the specific}jurisdictions, both
- assigned counsel and public defender;

® the proportion of cases handled by ;
: assigned counsel versus a public defender
~attorney; : : ’

® the proportion of cases in the two types

of jurisdictions -- public defender vys,
~assigned counsel; .
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® the demographic characteristics of the
defendants —— race and sex;

T e Uthie WISEribUtion o0F criminal charges, both
~those made at the time of arrest and those
on which a conviction was reached;

® whether the defendantkwas released or held
prior to trial;

@ the defendant's plea;

® the type of trial under which the
prosecuted defendant was tried; '

® the disposition of the cases (guilty or
not guilty); and

® the type (i.e., prison, jail, probation or
fine) and length of sentence.
Tables comparing each of the data sets on each of these
variables are presented in Appendix A. We summarize the

results below.

Representation of jurisdictions in the pocpulation. Iﬁ
the origiﬁal FELONY data set fN = 10,579) the individual
jufisdictions contributed unevenly te the total population.
As‘the data were reduced the overall proportion of cases
riSing out of any one jurisdiction‘changed, partly as a

function of record-keeping habitsﬁ(csses from jurisdictions

with more precise records remained in the analysis) and

partly due tO'thelrelativebchanges in other jurisdiction's

contributions to the total N. Our comparison of the two

files shdws;that'the relati?e.contribution changed for only

35
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two jurisdictions.'-Lynchburg provided 15 4 percent of the

cases 1n the orlglnal data set but 1ncreased to 35.4°

percent 1n the FELONY flle, 41 4 percent of a‘l,lndlgent

- gt
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mcases, and 43 8 percent of all prosecuted 1ndlgent cases.

Virginia Beach decllned in representatlon from 31.9 percent
in the original set to v1rtually no cases in the reduced
sets. Better record keeping in the case of Lynchburg, and
poorer record keeping in Virginia Beach would have caused
them to be over- and under—represented in the analysis even

if the data had not been reduced.

Proportion of cases in public defender vs. assigned

counsel jurisdictions. Fortunately, despite shifts among

individual jurisdictions, the overall proportion of cases
in the types of jurisdictions remained relatively constant.
The almost total loss of Virginia Beach (a public defender.
Jurisdiction) tipped the balance toward the'asSigned
counsel side with respect to total cases (51.3 percent to
66.3 percent), and indigent cases (69.9 percent). We
judged this shift to be acceptable when ‘the jurlsdlctlonal

data were broken down by type of counsel as we swa next.

Proportlon of cases represented by publlc defender VS

assi g ned counsel attorneys. The overall proportlon of

cases represented by the two ‘types of counsel remalned

36 .

(conv1ctlon) charges.

small 1ncrease (3. 4 percent) in the proportlon of

relatively unchanged with data reduction, Couparing FELONY

. with FELONY A,.we saw .am-imeresss "IHTtHE proportion of

a551gned counsel cases from (44.3 to 52.0 percent). Most
of thlS increase came when the privately retained and
waived cases were dropped, By contrast, the percentage of
publlc defender cases decreasea only slightly from 16.9

percent in the larger data set to 16.5 percent in the

reduced data sets,

Defendant race and sex. The proportion of whites

decreased from 63.1 percent of the original data set to
57.0 percent of the reduced set. The distribution of sex

changed hardly at all -- males continued to predominate

among felons.

Distribution of criminal charges. The’overall
proportion of crimes remained remarkably constant. Only
one type of crlme, forgery-fraud was slightly under
represented in the smaller data sets, dropplng from 22,0 to

18.6 pbercent, There was v1rtually no drfference between

the larger and reduced sets w1th respect to flnal

Release VS 1ncarceratlon prlor to trlal, There was a

defendants 1ncarcerated rather than released prlor to = d '_*':?f

trlal
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Initial plea. The number of guilty bleas rose, from

34.5 to 51.9 perceht.

W”Tyﬁéfbfmé}iéi. The number of jury trials increased

from 4.4 to 6.5 percent.

Disposition. Again, the proportion of cases found

guilty or not guilty was virtually identical. The number

of nolle pros and other dispositions rose slightiy.

Sentence type and length. The proportioh of cases

resulting in prison sentences increased‘by 17 percent while
the proportion of jail sentences decreased by about 13
bercent. The distribution of sentence length appears to be

almost equivalent across the data sets,

Based on these comparisons we concluded that while thé
reduced data sets were not pérfect matches of the large
10,000 Plus file, the differences were such that wvalid
conclusions could be reached about the overall pubiic
defender approach. Moreover, the advantages of WOfking
with a complete data set'eliminated many of the
qualifications, explanati@ns"andJCavéats'thét webwbuld bé

forced to make had we tried to interprét'the largér; leés

complete file,
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in one or more of four ways. Inkthe‘regression analysis,
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Data Analysis

We took two approaches to the analysis of the data on

quality-of-services:

e ,Comparison of tabular and proportional
distributions across a variety of
dependent'variables, and

e Multiple regression analysis using "dummy"
dependent and independent variables.

In the former analysis, we systematically partitioned

the data sets by type of jurisdiction, type of attorney,

and, in later tables, by the defendants' initial plea.

The latter analYéis'forms”the basis for the report's
major conclusions. Our principal tool was a stepwise
multiple regression’program developed as part of the
Statistical Package for the Social Sciences (SPSS).* wWe

converted the data to be entered into this prdgram by

creating a set of bivariate, scalar, or interval variables

that could be treated as numeric values.

Variables.  The variables forithe anaiysis were used

*Hull,*D.H;;.Nie,{cdﬂ.,-JenkinS,‘J;G., Steinbrenner, K. & ;@g~

'Brent,'D.H;,'Second‘Edition,k1970; The version used was

SPSS for the HP/3000, Spring Release, Version 9.1, March

15, 1982, McMaster University. S | g
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some variables were used only as independent or predictor
variables, ‘Others were initially introduced as dependent
variables and were treated as independent variables in
subsequent analyses. The following is a list of the

variables we used, with a code indicating the type of use,

The codes are as follows:

I = variable used as an independent variable

D = variable used as a dependent variable

C = variable used to compute a scale or score

S = variable derived from other data as a
scale or score.

Multiple designations indicate multiple usage.

® Type of jurisdiction - publiec defender or
assigned counsel (I)

® Type of counsel - publlc defender or .
assigned counsel (I, D) ;

® Deﬁendant~ag_ - (1)

® Defendant race - (I)

®: Defendant sex = (I).

@ Inltlal cr1m1nal charg - (I, D)

e Date of arrest - (C)

® Police dlsp051tlon - 1ncarceratlon or
release (I D)

.»;Whether defendant was prosecuted or
released {s)

40

‘prou401ng a set of comparable cost flgures for publlc

;varlable we w1shed to produce was cost-per~count. To

compute thls measure, we needed two pleces of 1nformatlon-

® Initial plea - guilty or not guilty (I, D)

® Type of trial - bench or jury (1, D)

@ Court disposition (D)

© Date of disposition (C)

® Type of sentence - incarcerated or "other"
(D, C)

® Length of sentence (if prison or jail) (D
C)

r

® Severity of sentence (scale) (s)

® Time from arrest to disposition (s).

Approach. The data analysis followed a temporal

progression through the criminal justice process starting
with the arrest ‘of the defendant and endlng w1th the-

senten01ng of the conv1cted felons,

‘The Cost Data and Analysis

We begln our analy51s of the cost of the - ‘alternative

methods for defendlng the lndlgent with the intent of

defender and aSSLQned counsel Jurlsdlctlons. The 1ndex

the actual cost of prov1d1ng serv1ces for both types of f;%

g
attorney and accurate caseload 1nformatlon for the two T

types of attorneys.
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The main data sets were:‘ (l)ythe Caseload data for
felony, criminal misdemeanor and criminal juvenile courts
for the years 1975-1980; (2) the respective'costydata
compiled by the Administrative Office of the'Virginia
Supreme Court and the Virginia Public Defender Commission;

and (3) data drawn from our OBTS files.

Looking first at the cost data, expenses in the

assigned counsel districts consist only of fees paid to

attorneys by the court. State law establishes maximum fees

for various types of cases. Our respondents indicated,
however, that most case assignments yield these maxima.

Lower fees are paid for cases with premature termination.

The fee structurevis as follows:

Felony charge, 20 years to death | - $400
All other felony charges S 3 $200
Mlsdemeanor charges S - $100
Court of no’record o e . $ 75.

In the publlc defender dlstrlcts, 1ndlgent defense
costs include a551gned counsel fees for cases not handled
by the public defenders, as well as the costs of the publlc
defender office itself, We have not included a varlety of
additional indigency-related fees (such as Witness’eXpenses

and tests) because these data were not available for the
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study time period. We assumed no systematic differences in
these additional costs across the types of jurisdictions

over the years examined.

One factor which complicated our analysis was the fact
that the actual dollar figures reported for each
jurisdiction are prepared on a fiscal calendar that runs
from July 1-June 30. Caseload figures, unfortunately, are
recorded from January 1 to December 31. Therefore, we
recalculated the cost figures to accommodate the calendar
year.’ This was done by halfing the total fiscal year
amounts and reapportlonlng them on a calendar year ba51s.
Thus, ‘the total costs for calendar year 1979 were computed
by addlng half the amount spent in flscal year 1978 79 to

half of the amount spent 1n flscal year 1979-80,

Total Jurlsdlctlonal caseload 1nformatlon ‘is presented

1n the State of the Jud1c1ary report publlshed by the‘

Virginia Supreme Court. Unfortunately, this information
does not include a breakdown by the indigency status of the
defendant on the type of attorney representlng the

defendant. Thus, we were forced to compute an estimated

indigency caseload factor for each jurisdiction.
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The indigency caseload factor for each jurisdiction
was derived by subtracting cases handled by private
attbrneys;and cases where counsel was waived from the
jurisdiction's total felony and misdemeanor caseload. The
remaining cases were assumed to be those handled either by
a public defender, if the jurisdiction provided such

services, or a court appointed attorney.

Private attorney and "waived attorney" caseload
figures were computed by applying the rates at which these
outcomes were recorded for each jurisdiction in the OBTS
data set over the period, 1977-1980. These rates are
necessarily subject to the many problems of missing or
inaccurate data we have described elsewhere in this report,
Théy are, however, the best and only estimates we had

available.

The private attorney and "waived counsélJ rates were
applied Selectively to the overall caseload data taken from
the annual State of the Judiciary reports. The private
counsel rate was applied to all cases: felony,
misdemeanor, and juvenile. The "waived counsel” rate was
applied dnly to misdemeanor ahd juvenile cases. The
reasoning waé that felony deféndants are not allowed to

waive counsel whereas misdemeanor and juvenile defendants

are, Thus, the formula for computing the indigency

caseload for each jurisdiction was:

Ic = (1-Pr) Fe+(1l-(Pr+wa)) Mi + (1-(Pr+wa)) Ju
where:

Ic

Indigency caseload

Pr = Percent of cases handled by private attorneys
Fe = Total number of felony cases

Wa = Percent of cases where attory was waived

Mi = Total number of misdemeanor cases

Ju = Total number of juvenile cases.

Once the estimated number of indigent cases was computed,
the overall cost of providing indigent defense (assigned

counsel plus public defender costs) was divided by that

number to produce an estimated cost per case.

The Qualitative Data

The qualitative data were collected during a series of
interviews with judges, commonwealth's attorneys, assigned
counsel, public defenders (when applicable); énd court
clerks in each of the jurisdictions. Site visits were
conducted by one staff person and averaged one and one-half
days per jurisdiction. The questions focused on the
respondents' experience with the system of indigent
representation in their jurisdiction, and what they
perceived the advantages and disadvantages to be with

regard to the quality of representation, the
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attorney/client relationship, the relative benefits and
drawbacks of the two systems, the impact upon case
processing issues, and the general functioning of the
courts in’that jurisdiction. A table outlining the
different interview schedules for each legal actor and a
copy ef the interview protocol are included in Appendix B.
In all, we obtained data from some 93 persons involved in
the judicial process in the eight jurisdictions. Judges
and court appointed attorneys accounted for 53 interviews.
The balance was distributed equally among prosecutors,

public defenders and court clerks.

The ihterviews provided us with two thingsﬁ ’(l) a
description of how the courts funetioﬁed, snd any |
idiosyncrasies in their data tecbrding and handling of
cases; and (2) a sense of how each of the dlfferent 51tes
perceived. its system. of 1nd1gent defense and the
alternatlves. Whlle not. the main source of data for this
study, these lnputs dld prov1de us w1th a context w1th1n
which to examlne the two systems. Our respondents had
definite opln;ons on which was the better system and
commented freely on the problems they had/would have with
its implementation. They raised issues and questions we
had not considered. Tn the public defendant jurisdictions,

we frequently were able to talk with people who had been
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involved in the criminal justice system prior to the
installation of a Public Defender's office, and get their
first-hand impression of any changes that had occurred. Wwe
were able to analyze the quantitative Jdata with an eye
toward our qualitative observations, seeing whether the

interviews substantiated our findings.

47
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III. FINDINGS

Quality-of-Defense Services

Our analysis of the quality of defense services took
two forms. We were interested first in differences between

public defender and court appointed counsel jurisdictions.

As we descrlbed earller, direct comparisons between
spec1f1c publlc defender ]urlsdlctlons and their des1gnated
control" Jurlsdlctlons were frustrated by extremely large

: m1s51ng data problems.r Thus, we carried out the analy51s
‘across Jurlsdlctlons by poollng the data by jurlsdlctlon
I;EXE_ We collapsed all data from publlc defender, e

’Jurlsdlctlons 1nto a s1ngle sample and compared them w1th a

‘ 51m11arly collapsed sample of all counts from the appolnted

*counsel jurlsdlctlons._

Our second 1nterest lay 1n uncoverlng any dlfferences

‘pbetween the court~appolnted and public defender types of
counsel We examlned data on court app01nted attorneys

rfrom both types of Jurlsdlctlons.‘ our comparlsons were

*;between (l) appolnted counsel and publlc defenders w1th1n

'~dpubllc defender dlstrlcts, and (2) the two ‘types of

P.rece'ding page blank

‘ attorneys, across both types of JUtlSdlCtlon.‘
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The analysis traces the path of the client from the

time of arrest to final disposition and sentencing. At

each point we examined certain indicators of performance

where the client's counsel could make a significant

difference, all other factors being equal. The indicators

of performance concerned case outcome and case processing.

Regarding case outcome, we decided that an attorney

could be said

or her client

The
The

The

to have provided a superior defense for his

if.

client was released after charging;
client was not prosecuted-'

cllent was prosecuted on a lesser

charge than the one for whlch he or she

was

The

”The

orlglnally arrested;
client was found not gu1lty, or

cllent recelved a less Severe. sentencev

than he might otherw1 3e have .been given.

Regardlng case process1ng, superlor serv1ces are

determlned largely by context The questlon of whether a

defendant is better off by pleadlng gullty or not guilty or

by asklng for a-jury trlal or a bench trlal depends on_many

factors.

Generally, though choos;ng to plead not guilty

and requestlng a jury trlal can be taken as signs of a

Splrlted effort by the attorney to defend a client.
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‘types of Jurlsdlctlons are’ compared

Refusing to plea bargain or deciding to go before a jury
with a weak case, however, may reflect bad judgment more

than vigorous defense services,

With respect to the relative value of speed in
Processing, the needs of the defendant, the public and the
criminal justice sSystem are not entirely congruent.

However, within reason, we assume here that a shorter case

Processing time serves more interests than a prolonged one.

The manner in which the cases in our samples were
pProcessed through the criminal justice System. is depicted

in Eigures 1 and 2.

~of the crltacal nodes in Lhe system.“In Figure 1, the two

Flgure 2 compares

‘ecase pzoce551ng by type of counsel It is limited to cases

1n publlc defender jurlsdlctlons ‘ In'theffollowfng

analyses, we compare Jurlsdlctlons and attorneys at each of
kthe nodes 1nd1cated in Flgures 1 and 2. We begin the

.analySL: wmth an examlnatlon of a selectlon factor that

~ could affect our results.

51

Comparatlve data are . provxded for each
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Attorney Selection: Public Defender vs. Appointment of
Assigned Counsel

To determine whether there are any systematlc dlfferences
in the types of cases assigned to the attorneys, we
examined the available data on defendant characterlstlcs.
This 1nc1uded the defendant's age; sex and race, and the

‘ charge agalnst the defendant at the time}of arrest,

The distribution of counts on these varlables is shown
in Table 6. The table divides the indigent count
population into two groups: those tried in appbinted
counsel jurisdictions and those tried in “public defender”
jurisdictions. The latter group is further divided between

those represented by assigned counsel and those represented

by a public defender,

The differences between jurisdictions on these factors
are negligible. We note only minor differences with
respect to the age, race and sex of the defendants, and the
nature of the criminal charge. We conclude that the

analysis will not be affected by such inter—jurisdictional

differences.

We obtain somewhat different results, howeverg,when’

comparing these cases by type of attorney, PUbllC defender

clients tend to be slightly older than ap901nted counsel
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Table 6. Counsel Assignment: Number and Percent of Cases Assigned to Appointed
Counsel and Public Defender Attorneys by Defendants'® Age, Race, Sex,
and Criminal Charge
Public Defender Jurisdictions
Assigned Assigned Public
Total: Both Counsel Counsel Defender
Jurisdictions Jurisdictions Attorneys Attorneys Total
(N=1423) {N=9914) (N=87) (N=342) (N=429)
AGE
3 3 % 3 3
Under 18 | 3 (0.2) 3 (0.3) 0 (0.0) 0 (0.0) 0 (0.0)
18-21 294(20.7) 212(21.3) 20(23.0) 62(18.1) 82(19.1)
22-25 385(27.1) 258(26.0) 29(33.3) 98(28.6) 127(29.6)
26-30 294 (20.7) 213(21.4) 20(23.0) 61(17.8) 81(18.9)
31 +- 447 (31.4) 308(31.0) 18(20.7) 121(35.4) 290(32.4)
RACE
White 736(51.7)v 477(48.0) 43(49.4) 216(63.2) 259(60.4)
Nonwhite 687(48.3)" 517(52.0) 44{50.6) 126(36.8) 170(39.6)
SEX |
Male 1254 (88.1) 893(89.8) 77(88.5) 284(83.0) 361(84.1)
Female 169(11.9) 10 (11.5) 58(17.0) 68(15.9)

101(10,2)
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Table 6. Counsel Assignment: Number and Percent of Cases Assi

Counsel and Public Defender Attorneys by Defendants’

and Criminal Charge'(Continued)’

gnéd to Appointed
Age, Race, Sex,

: Assigned
Total: Both . Counsel
Jurisdictions Jurisdictions
(N=1423) (N=994)
CHARGE CODE
3 3
Homicide 20 (1.4) 17 (1.7)
Kidnapping 13 (0.9) 6 (0.6)
Forcible Rape 24 (1.7) 15 (1.5)
Other Sex Crimes 15 (1.1) 6 (0.6)
Robbery 86 (6.0) 57 (5.7)
Assault 105 (7.4) 67 (6.7)
Burglary 303(21.3) 215(21.6)
Theft/Larceny/ :

Arson 269(18.9) 197(19.8)
Auto Theft 66 (4.6) 41 (4.1)
Forgery/Fraud 301(21.2) . 225(22.86)
Heroin 1 (0.1) : 1 (0.1)
Other Drugs 41 (2.9) 27 (2.7)
Marijuana - 68 (4.8) 49 (4.9)
Weapons 50 (3.5) 37 (3.7)

Miscellaneous 61 (4.3) 34 (3.4)

Public Defender Jurisdictions

 Assigned

Public

Counsel Defender

Attorneys Attorneys

- (N=87) - (N=342)
2 8
0 (0.0) 3 (0-9);
3 (3.4) 4 {1.2)
1 (1.1) 8 (2.3)
4 (4.6) 5 (1.5)
1l4(16.1) 15 (4.4)

.4 (4.6) 34 {9.9)
23{(26.4) 65(19.0)
-13(14.9) 59(17.3)

4 (4.6) 21 (6.1)
10(11.5) . 66(19.3)
0 (0.0) 0 (0.0)_
1 (1.1) 13 (3.8)
3 (3.4) 16 (4.7)
3 (3.4) 10 (2.9)
4 {4.6) 23 (6.7)

Total

(N=429)

3

(0.7)
(1.6)
(2.1)
(2.1)
29 (6.8)
38 (8.9)
88(20.5)

COdw

72(16.8)
25 (5.8)
76(17.7)

0 (0.0)
14 (3.3)
19 (4.4)
13 (3.0)
27 (6.3)
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clients., Wlthln publlc defender jurisdictions another

dlfﬁerence appears. Publlc,defender;cllents tend to be
predomlnantly whlte. Appointed.ccdnsel~c1ient5fare evenly
split between non-whlte and whlte defendants. ‘This raises

a p0551b1e dlftlculty in 1nterpret1ng the results of the

.aREIYSISe' On at least one key dlmen31on, the assignment of

type of counsel appears to be skewed

We carrled out . a multlple regress1on analysis to
establlsh the relatlve effect of all the varlables on the
typegof ccunsel;a551gned. We converted the dependent
variablev-e in‘thisninstance; the type of counsel aseigned
to»the:defendant;-- into a binary "dnmmy" variable. 'We
looked~only'at differences within public defender
jurisdictions eince;it is only there that the assignment
iSsueViS relevant.d‘We’found a significant relationship
between a- defendant s age, race, sex, and charge and the
type of counsel a551gned (R = .18; F = 3.37, p < .0l). An
examlnatlon of the standardlzed regre551on coefficients
lndlcated that no 51ngle varlable was the primary predictor
of counsel a551gnment among 1ndlgent'defendants in public
defenderkﬁdriSdicticns,‘ dlder; white female defendants
charged w1th lesser felonles tended to be a531gned to |
publlc deﬁenders.‘ However, these var1ables accounted for

only 3 1 percent of the varlance 1n a551gnment of counsela

- 87
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We also found a slight tendency for non-white and male

defendants to be charged with more serious crimes than

white and female defendants. The correlation between race
.\deflned on the blnary‘varlable of whlte/non-whnte) dnd
charge severlty was significant (r = -.161, N = 429,

P < .01). The correlation between sex and charge severity

was also significant (r = .108, N = 429, p < »05).

Police Disposition: Release vs, Incarceration‘

The first p01nt in the crlmlnal JUSthe process where
an attorney may make a dlfference is 1n the de0131on to

release or incarcerate the defendant prior to trlaJ

Table 7 presents the distribution of police
dispositions. we note, first, that defendants are more
likely to be released in assigned counse] Jurlsdlctlons
than in public defender Jurlsdlctlons. However, there is
virtually no difference between the tyo types of counsel
within the public defender Jurlsdlctlons. Public defenders

are associated with the same proportion of releases

58
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Incarcerated'v N 1006(70.7)

Table 7. Police Disposition: Number and Pe
' Incarcerated-Pending T

ercent of Indigent Cases Released or
rial by Type of Jurisdiction and Type of Counsel

~Public DefenderrJurisdictions

o S ' Assigned i Assigned Public
. Total: Both Counsel ' Counsel . Defender
o R Jurisdictions“ Jurisdictions

-~ ~Attorneys Attorneys
- (N=1423) T (N=994) — .

(N=87)  ~(N=347)

‘kReleased Pending R R 3 i e L : ‘ ‘

Trial 417(29.3)  327(32.9) 18(20.7)  72(21.1)

667(67.1)

 69(79.3)  270(78.9)

Total
(N=429)

8

190(21.0)

339(79.0)
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as their assigned counsel colleagues in these

jurisdictions.*

To examine these relatidnships in moré detail, we ran
regression analyses on two Separate sets of data: (1) all
indigent cases in all eight jurisdictions} and (2) all
indigent cases in only public defender jurisdictions. The
findings from both sets of analyses were the same. The

variable that accounts for most of the variance in the

decision to release or incarcerate the defendant is the sex

of the defendant. A female defendant was more likely to be
released pending trial than a male defendant. oOur
hypothesis had been that the severity of the charge and
type of attorney would have the most influence over this
decision. But we found that these variables were
relatively unimportant once the sex of the defendant was
taken intc account. Within public defendervjdrisdictions,
the severity—of-the-charge variable did correlate
significantly (p < «05) with the disposition variable in

the expected direction.

*We also checked the pPossibility that these percentages
Mmight change if the defendants who were never brought to
trial were removed from the analysis. we rFecomputed the
percentages for only those defendants who were actually
prosecuted, and found that the proportion of defendants

re;eased Oor incarcerated changed very little when this
adjustment was made,

60

The Decision to Prosecute

A second point at which a defendant’'s attorney can
make a significant difference is the prosecutor's decision
of whether or not to prosecute the defendant. The skill of

the defense attorney in plea bargaining should be

significant here.

As will be seen in Table 8, a defendant is less likely
to be prosecuted in a public defender jurisdiction than in
an appointed counsel jurisdiction. This difference,
however, cannot be attributed solely to the public
defender. Assigned counsel attorneys in the public

defender jurisdictions were also more often associated with
nonprosecution of the defendant than were their colleagues

in assigned counsel jurisdictions.*

The regression analysis of public defendér and

assigned counsel jprisdictions confirmed this small but
significant effect (R = =.15; F = 4.35, p < .01).
Defendants tried in assigned counsel districts were more

likely to be prosecuted than defendants in public defender

*In an earlier study, in which the distinction between
assigned counsel attorneys was not made (i.e., working in
and working outside of public defender jurisdictions), we
reached a different conclusion regarding the relative
effectiveness of the two types of counsel.
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Table 8. Decision to Prosecute:: Number and Percent of Cases Prosecuted or Not
‘Prosecuted by Type of Jurisdiction and Type of Counsel

 Public Defender Jurisdictions

‘ Assigned Assigned Public
.~ Total: Both Counsel Counsel Defender
Jurisdictions Jurisdictions Attorneys Attorneys Total
- (N=1423) (N=994) - (N=8T7) (N=342) (N=429)
L (¥ 1 % R &
Prosecuted - o 1022(71.8) 740(74.4) 60(69.0) 222(64.9) 282(65.7)
Not Prosecuted . 401(28.2) 254(25,6) 27(31.0) 120(35.1) 147(34.3)
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districts. It should be noted, however, that the “otal
amount of variatiop'accounted for by all seven of the

predictor variables that were examined was very small (2%).

Whenvwedconduoted our analysis for only the public
defender 51tes, we failed to £ind a relationship between
the de0151on to prosecute and our predictor variables. The
multlple correlatlon was. not 51gn1flcant (R - .16;
df =6, 422 F = 1 95, p > .05)" Taken together, all of the
variables 1ntroduced lnto the equatlon accounted for only 3
percentfof;the variance on’thiS‘variable. Whatever'mey'
accouﬁt for the difference between type of jurisdictions,
it does not appear to involve the dlstlnctlon between

a551gned counsel and publlc defender attorneys.

The Initial Plea; Guilty or Not Guilty

‘At this point in the‘analysis wekconfihed our study to
only those casee that were actuelly prosecuted. Althoogh
some defeodants were obliged to establish a’plea without
hav1ng fhelr case trled to completlon (i e.,‘the charge was
dlsmlssed or the prosecutor chose not to press the charge)

we were lnterested only in those cases where the defendant

wasvin‘real‘jeopardy of being convicted.

€3
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Table 9 presents the distribution of cases according

to the type of plea'entered by the defendant. As weyhaﬁe
stated elsewhere, the advantages or disadvantages of
pleading a particular way depend on many variables. Our
concern was whether public defenders were inclined to plead
their clients guilty more often than not guilty because of
the heavy caseload they maintain and their presumed skills
and knowledge about bargaining a plea (when compared to
court appointed attorneys). 1If this contention is true, we
would expect more public defender clients than assigned

counsel clients to plead guilty, taking into account charge

Or sentence,

The data in Table ¢ aopear to conflxm these clalms.
Public defenders are more likely to plead thelr cllents
guilty than court app01nted attorneys, There ls no
appreciable dlfference in pleas between Jurlsdlctlons, bﬁt
within public defender jurisdictions there is a sharp
contrast between the two types of 1ndlgent attorney.

Whereas almost 85 percent of public defender cases are‘

pleaded gullty, the comparable figure for asslgned counsel

cases is just under 67 percent.

There also are notable differencesg between the two

assigned counsel groups. Assigned counsel attorneys in
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Table 9. Plea: Number and Percent of Cases Pleaded

Jurisdiction and Type of Counsel

Guilty or Not Guilty by Type of

' Assigned
Total: Both Counsel
- Jurisdictions Jurisdictions
{(N=1022) {(N=740)
ki 3
Not Guilty 199(19.5) 145(19.6)
Guilty 823(80.5) 595 (80 .4)

Public Defender Jurisdictions

Assigned fﬁblic

-Counsel Defender
Attorneys Attorneys Total
(N=60) (N=222) (N=282)
L 3 3
20(33.3) 34(15.3) 54(19.1)
40(66.7) 188(84.7) 228(80.9)
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assigned counsel jurisdictions pleaded their clients guilty - , ,
R o v ERE u En to the decision to plead guilty or not guilty. The young,

about 80 percent of the time -- less often than the public ,
' ' : : white, female defendant who is charged with a less serious

defender, but much more frequently than the assigned
‘ , o offense and is represented by a public defender is likely
counsel attorney in the public defender jurisdiction. o : ,
: S e ‘ to plead guilty.

The regression analysis on the juriédiction level data
Type of Trial: Bench vs. Jury Trial

(N = 1022) shows that the interrélationships‘amcng the

variables are complex. The age, sex, race, initial-charge, This analysis concerned only those cases where the

and release-pending-trial variables correlate significantly defendant actually went to trial; i.e., those defendants

(p < .01) with the initial'plea (our dependent variable); who pleaded not guilty. As we indicated earlier, the

many also are significantly related to each other. The decision to plead guilty or not, Oor to request a jury trial

multiple correlation for this set (R = .22) is significant or not, depends on circumstances and the chosen tactics of

(F = 10.58, p < .01). White defendants tend to plead the defense attorney.

guilty more often than non-white defendants. “Younger

L As we see in Table 10, there is some variation between
defendants tend to plead guilty more often than clder

jurisdictions in the defendant's choice of bench or jury
defendants.

trial. Although the majority of cases are tried before a

We found comparable relationships within the public judge, the proportion of cases taken before'a'jury is

defender jurisdictions. The type of counsel, race, age, higher in assigned counsel jurisdictions. There is no

sex, severity of charge and police disposition account for difference between type of counsel in public defender

13.3% of the variation in the dependent variable. The jurisdictions.
multiple correlation is again significant (R = .37;

The regression analysis of cases across jurisdictions
F =7.05, p < .01). With the exception of police

produced no findings of interest. The multiple correlation
dispositicon, which is not strongly linked to the dependent

coefficient based on all seven predictor variables was not
variable, all of the other predictor variables are related ' ‘

significant (R = ,26; df = 7,191; F = 1.91, p > .05).
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Table lO, Type of Trial: Num

ber and Percent of
a Judge or a Jury

Cases Pleaded Not Guilty Heard Before
by Type of Jurisdict

ion and Type of Counsel

Public Defender Jurisdictions

Assigned Assigned Public
Total: Both- Counsel Counsel Defender
Jurisdictions Jurisdictions Attorneys Attorneys Total
(N=199) (N=145)" (N=20) (N=34) (N=57%)
ki 2 3 2 2
Bench 116(58.3) 79(54.5) 14(70.0) 23(67.6) 37(68.5)
Jury 83(41.7) 66 (45.5) 6(30.0)  11(32.4) 17(31.5)

ool




g

R

i
s

Focusing on,public’defender~jurisdictions only, we obtained

1

a similar outcome (R = .18; df = 6,47; F = 0.25, p > .05).

Dispositions lGuilty;vs.,Not Guilty~

This analysis aiSO'focused only on those,defendants
who pleaded not guilty. 1In Table 11, we display the
distribution of case dispositions for these defendants. In
the second half of the table, we present similar data for

those who originallyvpleaded guilty.

Brlefly, we see very llttle dlfference 1n the rate of
conviction or acqulttal elther between types of
Jurlsdlctlon or types of counsel. In general if an
indigent defendant went to trial he or she had about a 75

percent chance of belng convicted.

The regress1onlanalyees support this 1nterpretatlon.
Neither Jurlsdlctlon nor counsel type bears a partlcularly
strong relatlonshlp to trlal outcome. However, the
analyses dld p01nt to the w15dom of defendants requestlng a
jury trlal rather than a bench trlal. of the seven
predlctors con51dered by far the most potent predlctor ofw
trial outcome was the type of tr1a1 selected (R S ¥

df = 7,191,3 = 6, 55, o} < Ol). - This varlablenalone

accounted for over 18 percent~ofothejvariance‘in the final
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,? - >, Table 11. Disposition: Number and Percent of Indige

nt Cases Fo
by Type of;Jurisd

und Guilty or Nothuiltyv
iction and Type of Counsel ;

e IR

g TR D S 'Publichefender Jursidictions j
L i : | Assigned Assigned‘ Public
: | Total: Both Counsel Counsel ‘Defender
Jurisdictions Jurisdictions Attorneys Attorneys Total
(N=199) (N=145) (N=20) (N=34) (N=54)
3 2 2 3 %
Found Guilty 147 (73.9) 106 (73.1) 16 (80.0) 25 (73.5) 41 (75.9)
Found Not Guilty 52 (26.1) 39 (26.9) 4 (20.0) 9 (26.5) 13 (24.1)
~
Found Guilty 147 (15.2) 106 (15.)) 16 (28.6) 25 (11.7) 41 (15.2)
Pleaded Guilty 823 (84.8) 595 (84.9) 40 (71.4) 188 (88.3) 228 (84,8)
TOTAL Guilty - 970(100.0) 701(100.0) 56 (100.0)213(100.0) 269(100.0)
i
g
N
i
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verdict across both types of jurisdictions; it accounted
for over 13 percent of the variance on this same dependent

variable within public defender jurisdictions alone.

Sentencing

Reduction in charges. We now turn to a possible

indicator of skill in the area of plea bargaining ~-- the

ability of the attorney to negotiate a reduction in the

severity of charges. Due to data limitations, our analysis

is confined to those cases where the defendant was found

guilty. Only in cases of conviction was the final chafge

recorded on which the conviction was obtained.

We 1boked at two populations within the data set:A
defendants who pleaded guilty, and thus, who might have
bartered for a lesser charge; and defendants who pleaded
not guilty and thus, w¢re more likely to be-tfied on the
originél or more serious charge. In each instance, we
constructed the variable "change in seVerity of chargefkby
compaiing the initial charge to the final charge and coding

it as increased, decreased,; or the same level of severity.

Table 12 presents the distribution of charge Severity'

‘dftcharges'fdr both groups. ~OVerall, there are no

pronounced jurisdictional‘or‘counsel type differences.
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Table 12, Change in Charge Severity: Number andkPercent of Guilty Cases in wﬁich

Charges were Increased or Decreased by Defendant Plea, Type of Jurisdiction
and Type of Counsel 8 : ,

Public Defender Jurisdictions

cL

Assigned Assigned Public
Total: Both Counsel Counsel Defender
Jurisdictions Jurisdictions Attorneys Attorneys Total
(N=970) (N=701) (N=56) (N=213) (N=269)
CHANGE IN CHARGE
CODE
PLEADED GUILTY
s 3 3 3 3
Charges Increased 52 (6.3) 25 (4.2) 1 (2.5) 26 (13.8) 27 (11.8)
No Change 721 (87.6) 527 (88.6) 38 (95.0) 156 (93.0) 194 (85.1)
Charges Decreased 50 (6.1) 43 (7.2) 1 (2.5)v 6 (3.2) 7 (3.1)

TOTAL

PLEADED NOT GUILTY

Charges Increased

ety

0 (0.0) 1 (4.0) 1 (2.4
No Change 129 (87.8) 92 (86.8) 15 (93.8) 22 (88.0) 37 (90.2)
Charges Decreased 13 (8.8) | 10  (9.4) 1 (6.2) 2 ‘(8'0); 3 (7.3)
TOTAL 147 (100.0) © 106(100.0) 16(100.0) 25(100.0)  41(100.0)

;) ﬁfﬁ_{ﬁﬁ"fi?‘rﬁﬁ N TOUTEY VT 1 ey ey 1)

823(100.0)

5 (3.4)

595(100.0)

4 (3.8)

40(100.0) 188(100.0)

228(100.0)
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Over 85 percent of the convicted defendants are tried on

the same charge as the one for which they were originally

S B

arrested. This is true regardless of the initial plea.

Defendants who plead guilty are.slightly more likely

to have their charge changed and increased in public

defender jurisdictions than in assigned counsel

jurisdictions. Within public defender jurisdictions,

defendants were more likely to have their charge increased
N if they were represented by a publlc defender rather than
r an assigned counsel attorney. When the defendant pleaded

gu1lty, only 3.2 percent of all charges handled by public

ﬁ defenders were decreased in severlty from Lhe time of

j arrest to the time of f1na1 dlSpOSltlon, for a531gned

t counsel cases in these jurlsdlctlons, the proportlon is 2.5
» percent., It is 1mportant to note, though, that these |

fi dlstlnctlons are based on a very small sample ‘size. There
; vwere only 34 defendants in our data base who pleaded guilty
. 1n a publlc defender jurlsdlctlon and whose charges

; : . changed |

For defendants who pleaded not guilty, the pattern is
g: ‘ about the same. Differences between districts are not

pronounced. When a change does occur in an assigned

- counsel jurisdiction, it is more likely to be a decrease in

73
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the severity of the charge. The public defender

Lo

jurisdiction sample size (n = 4) is too small to draw any A meaningful analysis of indigent defendants in publi
. a ic

conclusions. defender jurisdictions could not be conducted because of

H et

the small sample size (n = 38). Inspection of the

our regression analyses focused only on those
zero-order correlation coefficients suggested that an

o et

defendants whose charge was changed, since the proportion . J i
| tncrease in the severity of charges was associated with

of defendants whose charge did not change was almost §- f%'ﬁ
] O female defendants (r = .43 < . ..
identical within each of the groups we examined (83%-95%). r = r P 01), release from jail
= pending trial (r = -,36 . " ;
The distinctive factor for this analysis was the direction 4 = r P < .05), and a guilty plea
I (r. = .38, p <.05).
of the change when one occurred. ) 1

[

‘ Our findings with regard to type o
Six predictors correlated significantly with the yp £ attorney are

» _ A surprising. Public defender cases'ar iat i
' ' , {4 e associ
change-in-charge variable (R = .40; df = 6,113; F = 3.66, B H ; - ‘ ) Reed wien
, T ; increased charges. This is contrary to the widely held

p < .01) when examined across jurisdictions. _Thevtwobmost ) T belief o
! | - il elief that public defenders are effective plea (and

impoftant factors associated with a change were the type of ;
' : o L perhaps charge) bargainers. we investigated this

counsel and the nature of the Plea. Court aPPOinted : | | : {
an 2 ‘ ea. ppos e , : ; il relationship further, by examini e indivi '
attorneys were associated with a decrease in charges; - 9 e Andvisuay recors
of those defendants in public defender jurisdictions whose

public defenders were associated with an increase. Not

: ‘ SR P . charge had changed.
guilty pleas were associated with a decrease in severity of -
charges; guilty pleas with an increase. However, these two We found that the bulk of the cases (89%) in which the
charges changed in a public defender jurisdiction came from

variables accounted for 16'percent of the variance in the

direction of the change in criminal chargés. All of the only one site: Waynesboro/Staunton/Augusta where they were

predictor variables entered into the equation accounted for handled by a public defender (n=33). In Waynesboro, when a
— 14

J W ;

16.3 percent of the variance. charge changed, it tended to increase in severity (82%)

In fact, 67 percent of the increased éharges in this

jurisdiction was from a charge of Forgery/Fraud to that of

m ] i
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Theft/Larceny/Arson. The phenomenon is unigue to the

Waynesboro/staunton/AUgusta~pnblic defender jurisdiction.

Problems with the data set a51de, the probablllty that
the type of jurlsdlctlon or the type of attorney could be
respons1ble, even indirectly, for an 1ncrease in charge is
very low. A llkely explanatlon is that the changes we -
uncovered reflect admlnlstrat1ve "tldang" of charges by
the prosecutor. The flndlng is an 1nterest1ng artlfact
that precludes use of the change—ln—charge variable as an

indicator of plea bargaining.

Sentence severity: type of sentence. A second area
of negotiation open to a defense counselor relates to the
severity of the sentence 1mposed Agaln, we were

1nterested in dlfferences between defendants who pleaded

guilty and those who pleaded not gullty. Our .exp«ctations

were that defendants who pleaded gu1lty would be awarded a

less severe sentence than defendants who pleaded not

guilty.

‘iable 13 presents data on the‘typgs oflsentences
1mposed on convicted defendants accordlng to thelr initial
plea.‘ The general pattern is one of fairly comparable
sentenclng dlstrlbutlons between types of Jurlsdlctlons and

counsel. However, we do note that a somewhat smaller
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o Table 13. Sentences:, Number and Percent of Sentences Imposed on Convicted
: Indigent Felons by Initial Plea, Type of Jurisdiction and Type of Counsel
‘Public Defender Jurisdictions
: AN ~~ Assigned- Assigned  Public
“Total: Both Counsel Counsel - Defender
~Jurisdictions ~ Jurisdictions ~Attorneys  Attorneys " Total
(N=970) (N=701) ~(N=56) (N=213) (N=269)
. PLEADED GUILTY L |
| 5 L 3 ] 5
Fine 2 (0.2) 2 (0.3) 0 (0.0) 0 (0.0) 0 (0.0)
3 Probation 35 (4.3) 26 (4.4) 0 (0.0) 9 (4.8) 9.  (3.9)
Jail ‘ 116 (14.1) - 87 (14.6) 6 (15.0) 23 (12.2) 29 (12.7)
Prison 670 (81.4) 400 (80.7) 34 (85.0) 156 (83.0). 190 (83.3)
TOTAL 823(100.0) 595 (100.0) 40(100.0) 188(100.0) = 228(100.0)
PLEADED NOT GUILTY ' | e | e |
 Fine 5 (3.4) 5 (4.7) 6 (0.0) 0 (0.0) 0 (0.0)
Probation 1.(0.7) .0 (0.0) 1 (6.3) 0 (0.0) 1 (2.4)
Jail 37 (25.2) - 27 (25.5) 3 (18.8) 7 (28.0) 10 (24.4)
Prison 104 (70. 7_) 74 (‘69.8) -12 (75.0) 18 (72.0) 30 (73.2)
' TOTAL 147(100.0) . 106(100.0) 16(100.0) 25(100.0)  41(100.0)
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proportion of persons who pleaded not gullty were sentenced
to prison, contrary to our expectatlons. Slnce the crimes
examined were felonles, the most common type of sentence is
prison, followed by jail, probatlon'and fine in descendlng
severity'and‘frequency. Among those who pleaded gullty,
the only notable varlatlon is the tendency w1th1n publlc}
defender Jurlsdlctlons for publlc defender clients to be
put on probatlon more often than ass1gned counsel

defendants.

Sentencefseverity: length of sentence. For
defendants who are’sentenced to prison or jail the length
of the sentence becomes a cru01al factor. Negotlatlon over
the length of sentence 1s often as common‘as negotiation
over the charge or type of sentence. In Table 14, we

present the distribution of years imposed for defendants

sentenced to prison. The table also presents average

sentences by type of plea.

The most pronounced differences in~sentencing:appear
to be related to the defendant's plea. ThoSe who pleaded
not guilty received consistently higher average sentences

than those who pleaded guilty.
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Table 14. Length of Prison Sentence Imposed on Convicted Indigenﬁ Felons by Iniﬁial
Plea, Type of Jurisdiction and Type of Counsel
Public Defender Jurisdictions
‘ o ,Assigned‘.' - Assigned Public
Total: Both ; Counsel - -~ Counsel Defender
Jurisdictions . Jurisdictions Attorneys Attorneys - Total
(N=771) (N=553) (N=44) (N=172) (N=218)
PLEADED GUILTY
] ] % s %
, 1 year _ 257 (38.4) 223 (46.5)[ 2 (6,1) 32 (20.5) 34 (18.0)
3 2-3 years 224 (33.5) 161 (33.5) 9(27.3) 54 (34.6) 683 (33.3)
4-5 years 147 (22.0) 75 (15.6) 19(57.6) 53 (34.0) 72 (38.1)
6-10 years 27  (4.0) 14 (2.9) 3 (9.1) 10 (6.4) 13 (6.9)
11-15 years 3 (0.5) 3 (0.6) 0 (0.0) 0 (0.0) 0 (0.0)
16-98 years 10 (1.5) 3 (0.6) 0 (0.0) 7 (4.5) 7 (3.7)
99 years 1 (0.1) 1 (0.2) 0 (0.0) 0 (0.9) 0  (0.0)
TOTAL 669 (100.0) 480(100.0) 33(100.0) 156 (100.0) 189(100.0)
AVERAGE 3.1 2.6 4.2 4.2 4,2
PLEADED NOT GUILTY :
1 year 11 (10.8) 9 (12.3) 1(9.1) 1 (5.6) 2 (6.9) |
2-3 years 28 (27.4) 21 (28.7) 2(18.2) 5 (27.8) 7 (24.1) e
4-5 years - 42 (41.2) 30 (41.1) 5(45.5) 7 (38.9) 212 (41.4) i
6-10 years 13 (12.7) 6 (8.2) 3(27.3) 4 (22.2) 7 (24.1) 4 o
11-15 years 4 (3.9) 3 (4.1) 0 (0.0) 1 (5.6) 1 (3.4) 4
16-98 years 4 (3.9) 4 '(5.5) 0 (0.0) 0 (0.0) -0 (0.0) fé,
99 years 0 (0.0) 0 (0.0) 0 (0.0) 0 (0.0) 0 -(0.0) i
‘ ‘ o e e
TOTAL 102(100.0) 73(100.0) «11(100.0)' 18(100.0) 129(100.0) - .
AVERAGE 5.2 5,2 » 5.3 5.4 5.4
i
S e, % 5 B - ‘”""‘W»:‘w?\-‘«'-im-«kmn?%) ‘ . e‘;&
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Among those who pleaded not guilty, there is very
llttle varlatlon in type or length of sentence across. types

Oof counsel or types of jurisdictions.

- Among defendants who pleaded gullty we found
substantlal dlfferences across type of jurlsdlctlon,
defendants in public defender jurisdictions received longer
sentences than those 1n a351gned counsel Jurlsdlctlons.
Thls dlfference is related only to the type of Jurlsdlctlon
in that there is no difference between as51gned counsel and

public defenders within public defender jurisdictions in

- terms of the average length of sentence.

Table 15 presents“data‘on the length of jail
sentences. In brief,’it shows no majorldifferences inb
length of jail sentence between‘tynes of,pleap'counselo or’
jurisdiction. Most sentences clustered about .the 51x—month

and 12-month level, regardless of other factors. Mlnors

differences in the mean sentences among categorles can ‘be

attributed to very‘small,numbers of cases.

Multiple regression analysesrwere conducted on the
length-of-sentence data. Elght predlctor varlables
accounted for 10 2 percent of the varlatlon in length of
prlson sentence,(g = .32; daf = 8,762; E = 10.82, p < .01).

The three most potent‘predicEOrs were the seriousness of
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Table 15. Length of Jail Sentence Imposed on Convicted Indigent Felons by Initial
Plea, Type of Jurisdiction and Type of Counsel P .
Public Defender Jurisdictions
Assighed Assigned Public v
Total: Both Counsel - Counsel = Defender ;
| Jurisdictions Jurisdictions Attorneys Attorneys - Total !
| (N=140) (N=103) (N=9) . (N=28)  (N=37) 1
8 PLEADED GUILTY ' e - |
1 5 % G S
i 1-3 months 3 (2.9) 2 (2.6) 0 (0.0) 1 (4.8) 1 (3.7)
- 4-6 months 38 (36.3) 31 (39.8) 4 (66.7) 3 (14.3) 7 (25.9)
| © 7-9 months 2 (1.9) 0 (0.0) 1 (16.7) 1 (4.8) 2 (7.4) :
g H 10-12 months 62 (59.0) 45 (57.7) 1 (16.7) 16 (76.2) 17 (63.0)
b ——r - - : . :
4 X S _ - : i
{ TOTAL 105 (100.0) 78 (100.0) 6 (100.0) 21(100.0)  27(100.0 ;
i AVERAGE 9.5 9.3 7.5  10.6 9.9 !
i PLEADED NOT GUILTY | 9 q
~ 5 ~ i
: , , i
1-3 months 2 (5.7) 0 (0.0} 0 (0.0) 2 (28.6) 2 (20.0) 5
4-6 months 8 (22.9) - 8 (32.0) 0 (0.0) 0 (0.0) 0 (0.0) |
7-9 months 0 (0.0) 0 (0.0) 0 (0.0) 0 (0.0) 0 (0.0)
10~-12 months 25 (71.4) 17 (68.0) 3(100.0) 5 (71.4) 8 (80.0)
; TOTAL 35(100.0) 25 (100.0) 3(100.0)  7(100.0)  10(100.0)
! AVERAGE 10.1 10.1 12,0 9.4 10.2
=
- 0
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the chargekupon_whiCh the~defendant was convicted, the type
of plea, and the type of jurisdicticn. More sericus:
charges were associated with longer sentences es were not
guilty pleas and public defender jurisdictions.‘ Thekplea
effect noted'iﬁ Tabie 14 was supported in'the;regression

analysis.

Within the public defender jurisdictions, type of

counsel did not ‘account for much of the variation in length{

of prieon sentence. We did note a tendency for nonwhites

to receive longer prison sentences, as did those who were'
convicted on more serious charges (R = .31; df = 7,210;

F = 3. ll, D < .01) ' The multlple regre551on for length of
jail sentence, based on the jurlsdlctlonal data, was not
significant (R = .33; df = 8,131; E = 2.01, p > 05)_._
There were too few datavwlthln the‘publlc defender
jurisdictions on which to base a meaningful‘aealysisj

(n = 37).

The sentence severity SCale. Our next 'step was to

capture the relative severlty of the sentences in a 51ngle
nUmerlc scale. We computed an index of sentence severlty
based on both the type and degree of sentence. ThlS scale

was entered as,the ‘dependent variable in multiple

- regression equations.
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When the jurisdictional data were analyzed, the

variable which was most potent in predicting the severity

of the sentence was the severity of the crime on which the

defendant was convicted. Jurisdiction type was less

important as a prediCtor. In the final equation only 9.0

percent of the variance was accounted for (R = .30;

df = 8,945; F =11.70, p < .01).

The analysis of cases within public defender
jurisdictions produced comparable results. Most of the
variance in the severity—~of-sentence scale that was
predictable was accounted for by the severity of the crime

with which the defendant was charged (R = .35; df

= 7,257;
F = 5.11, p < .01).

Processing Time: Time from Arrest to Disposition

Public defender systems are thought to.process cases

more quickly than other systems. Tt is argued that the

public defender is more femiliar with the process and has
a better strategic sense of plea bargaining than assigned

counsel attorneys. The result is said to be a more

efficieni and equitable system of justice.

In this portion of our analysis, we examine the amount

of time cases took to proceed through the system, from the
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arrest of the defendant'to the final disposition of the
case. We again compare type of'jurisdiction, type of

counsel, ‘and type of plea.

As shown in Table 16, there appears to be a strong
relationship between the type of plea and the amount of
Processing time. Defendants who plead guilty are processed
almost 46 days sooner than defendants who plead not guilty.
Similarly, public defenders process their cliehts who plead
guilty almost 36 days faster, on-avérage, than the clients

who plead not guilty,
Among the defendants who plead not guilty, we found:

® substantial difference by type of
Jurisdiction -~ defendants in public
defender jurisdictions took over 20
additional days to process,

® ’a longer'processing byfaSSighedrcouQsel in
public defender jurisdictionS'thah in
assigned counsel jurisdictions, and

® within public defender jurisdictions, an
average of 37 days longer pProcessing in
‘those cases handleg by assigned counsel
~ compared to those handled by public
defenders. o ~ , ,

 The”pattern'is similar in the case of those

defendants who pleaded guilty, For this' group, we .

founds
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Ef Table 16. Processing Time: Time from Arrest to Disposition by Type of Jurisdiction 5
1 ' and Type of Counsel T : ' ' i
! Public Defender Jurisdictions
Assigned ,Assignéd Public
Total: 'Both . Counsel - .--Counsgel Defender
Jurisdictions Jurisdictions - Attorneys Attorneys Total
| (N=1020) (N=740) (N=60) - (N=220) (N=280) .
'PLEADED GUTLTY §
3 3 3 k3 3
1-30 days 49 (5.9)‘ 28 (4.7) 0 (0.0) 21 (11.2) 21 (9.2) f
; 31-60 days 216 (26.2) 179 (30.1) 8 (20.0) 29 (15.4) 37 (16.2) i
: 61-90 days. 195 (23.7) 157 (26.4) 2 (5.0) 36 (19.1) 38 (16.7)
; 91-120 days 124 (15.1) 66 (14.5) 4 (10.0) 34 (18.1) 38 (16.7) v
: 121-150 days . 106 (12.9) - 77 (12.9) 8 (20.0) 21 (11.2) 29 (12.7) i
{ & More than 150 days 133 (16.2) .68 (11.4) 16 (45.0) 47 {25.0) 65 (28.5) i
! e TOTAL 823(100.0)  595(100.0) 40(100.0) 188 (100.0) 288(100.0) .
! AVERAGE : 99.2 ~93.1 142.2 109.2 115.0 @
§ . RANGE : 7-666 8~666f 41-348 7-386 7-386 i
A PLEADED NOT GUILTY | g
; S ; L A R I -
i 1-30 days " 1 (0.5) S1(0.7) 0 (0.0) 0 (0.0) 0 (0.0) |
; '31-60 days 19  (9.6) 15410.3) 2 (10.0) 2 (6.3) a (7.7) /
: 61-90 days 34 (17.3) 25 (17.2) 3 (15.0) 6 (18.8) 9 (17.3) !
§ 91-120 days - 37 (18.8) 29 (20.0) 1 . (5.0) 7 (21.9) 8 (15.4)
g 121-150 days 43 (21:8) = 33 (22.8) 5 (25.0) 5 (15.6) 10 (19.2)
More than 150 days - 63 (32.0) . 42 (29.0) ! 9 {45.0) 12 (37.5) 21 (40.4) ;
TOTAL* © 197(100.0) 145(100.0) 20 (100.0) 32 (100.0) 52 (100.0) |
- AVERAGE +145.0 139.9 181.8 - 145.1 159.2 :
-,RANGE ' 22-495 22-495 - 42-376 51-308 42-376 ]
'§ , S N'isfreduced'because of two dropped cases,
h \\ P e s s e
¥
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-® assigned counsel jurisdictions process such
cases almost 22 days faster on average than -
public defender Jur1sd1c*1ons, and

@ assigned counsel in public defender
Jurlsdlctlons take the longest time in
processing cases; assigned counsel in
assigned counsel jurisdictions take the
shortest time.

The regression analysis based on jurisdictional data

indicated that type of plea, jurisdiction, and counsel were

the most potent predictors of processing time (R = .32;

df = 9,994; F = 13.03, p < .01). However, all predictor

variables considered jointly only account for about 11

percent of the variance.

The‘ﬁulhiple correlationvwas also significant within
public defender jurisdictions (R = .39; daf = 7, 268-“'
E = 6 96, p < .01). Approx1mately 15 percent of the
variance was explalned when seven predictor, varlables were

introdﬂced Police disposition, type of plea and type of

'counsel were the three most potent varlables. We found

that if the defendant was released pendlng trlal,

processing time was increased; it was also increased if the
defendant entered a not guilty plea and was defended by

court assigned counsel.
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Cost Findings

Important as questions are about the quality of

indigent representation, it is clear that the relative cost

of each type of defenSe sYstem is of equal or greater
concern to policy makers. When asked about the'edventeges
oflpublic defender offices, the majority of our respondents
volunteered the opinion that 1t costs less -than the 5

assigned counsel method. And several;hlgh leVel,offlcials

in Virginia State government said the cost issue would be
 the most important‘factor‘in the legislature's decisions
vabout:whether‘to_expend,the public defender model to other

cities.

' OurS”is'notfthe‘first effort to'assess the relative
cost of the Vlrglnla public Defender System.blThe offices
in each Jurlsdlctlon complle an annual summary of thelr
costs in an est;mate of‘whatylt wouldvhave cost the State
tovprobide:the same'services hed‘assigned counsel beenkused‘

instead. Estimated'annual savings to the State have ranged

from 11.1% to 41.6% during 1977-1980.

In a presentation to the Committee on District Courts

in July 1981, the Office of the EXecu;ive Secretary of the

Supreme Court of Virginia employed two methods for

‘assessing the cost of implementing the system on a
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Y ' statewide basis. Basing the first method on caseload, and oy
assuming that the public defender's office would handle | X ‘ i
approximately 15% of the total workload in a given : T : ;p
1 R ‘ B - ; ol
jurisdiction, this figure was shown to be less than present K ; - o ——— ;
: RN oo ‘ : B Th Table 17. Indi A
e 3 oS da . ) : -+ : gency Caseload
costs 1in every Jg;lsdlctlon. /Ba51ng thg second method on ? zg  of Jurisdiction*a Costs per Case by Type
the number of staff who would be required to establish a 1 § T3
public defender office and keep it functioning, they showed | . j : Type of Jurisdiction
a netksavings in all but nine of the 31 judicial circuits. 1 | E g éssignid_ Public Dollar
= : ~ 11 R ounse Defender Diff
e . erences
our findings are in keeping with these computations. . , T Year
R v | | , i ’ ;
" Having calculated the indigepcy caseload and cost per count J 1975 o g
, T . - Kok v s - $.90.97 5
: e alario : , Y e e : ; : : $ 59.67 -
for each jurisdiction according to the method outlined in % § 1976 31.30
v ; , ‘ - ) _ i = ' ' 125.48 94.62
8 Chapter II, we aggregated the amounts for the four assigned 7 - ' (+38%) (+59%) 3086
, v 7
A counsel jurisdictions and the three* public defender i 377 - 108.71 96.56 12.15
: | | » e ) o (=13%) (+28) e
{ jurisdictions and arrived at the cost per case results P , ] g 1978 o 118, ;
: S | DA e o | : . = .30 89.95 9
. reported in Table 17. While the differences favored the L) BN g L ‘ (-9%) (-7%) =28.35
public defender jurisdictions between 1975 and 1977, the ut | 1979 111.95 116.17 g
B il A (e e o f | | (-5%) +208) o
differences have reversed directions sharply since then. ’ }'q‘ 1980 SR B ‘ ‘ %), =
RV RS ' | T - I L SR 114,77 138.5 T
vThis can perhaps be explained_in terms Qf the’startfup‘ ,;3 3 | 3 RIS B (+3%) ‘ (+i9;) +?3-80
. costs of the Petersburg office in 1978, | ‘«1, ; g | e
‘ ST T - e S il — — : :
S *The figures in varent) e
: v parent 25 indi
If _ from previous ygar hgses indicated percent change
*One jurisdiction was dropped from this portion of the ]
~analysis because there was too much missing data in our ‘ ¢
OBTS file at the misdemeanor court level to develop '
estimates. ‘ ‘ ‘ : ; ‘ i
as ' bou
' »§ : 89
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Judges in our study jurlsdlctlons suggested that the ' 4l
trend should be toward an 1ncrea81ng disparity over time, ' '?jgg
to the beneflt of publlc defender offices. Judges,report;a~ ' e | %i_§
stronger tendency to approve a’ questlonable 1nd1gency claim : = ’ é‘zi ~ , ~ : : :
o : - | | IV’ SUMMARY AND CONCLUSIONS>

b

'when a publlc defender is avallable than when an a531gned

counsel would be necessary. As one judge put it, there is [ ~ : E , , : ‘ : ' R :
: , S o We began this stud i '
L. ’ . - . I - . . Vv with thr i .
no additional cost to the government, and therefore no cost , - : T ’ T Theee questlons,
to giving the defendant the benefit of the doubt. Behavior ' " ® Do 1naignnt deferidants receive ‘superior
: N . . . ‘defense services in public defender
resulting from this attitude should increase public : ; S b jurisdictions or in assigned ¢
. ; o ' : 0 S Jurlsdlctlons7 ounsel
defender caseloads, relative to assigned counsel caseloads, g ' T - v
| | E o _ _ E S @ Do indigent d
and therefore drive down the former's cost per case . , ‘ : . defendeg attoiﬁi?iagggefégh pUbllc
g ‘ a1 o . superior -
relative to that of the latter. , ' . i% defense services compared to Ehose with
; : . ; , Lo U assigned counsel attorneys?
| | | | : ® Are indigent def |
y S i . ‘s » ™ . efense se
-0f course, this behavior by judges could tax the ok @Q , expensive when a publlcrgegzidiiszygg i
o . ' B CoH - ' utilized instead o em is
: system? £ an assigned counsel

energies of current publiC‘defenders. This could reduce

Also, to

quallty and p0551b1y add to "burnmout" over trme.‘ W
e succeeded in discoverin
the extent that Judges are overly llberal in approv1ng ‘ EEEN I ER W om ) £ g significant but small
. EEE . i erences between assigned
1ndlgency claims they may force publlc defender offlces to N o I : g counsel and pubilc defender
n B O , g s
R 4T B ystems. The results COUld be used to bolster arguments on

e o B R 1

hlre addltlonal attorneys. Thls would drive up relatlve y

costs over time, In any event,‘any conclu51on about ‘the -

: relatlve cost of prov1d1ng defense serv1ces requlres a more

detalled analy51s than we were able to perform here.
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elther 31de of the 1ssue. our report offers no flnal

: Judgment about the publlc defender and a551gned counsel
’tfsystem. What it does prov1de 1s a more complete and
iaccurate plcture of the dynamlcs of the two systems and the
klnds‘of outcomes they are llkely to produce. Before
‘:]'lsummarlzlng the quantltatlve flndlngs, we Wlll‘flrst review

s
ome of the qualltatlve observatlons we made about the two

types of Jurlsdlctlon
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The Assigned Counsel System

In all four'Of the assigned counsel jurisdictions,
judges compile a list of attorneys willing to be aseignede
to indigent cases. AttorneYs partiCipate voluntarily,
usually to enpplement their income, gain trial egpenience,
and establish a litigation reputation. They tend to be
younger, less experienced attorneys. Some judges expressed
concern about'the conSequences of this for the quality of
defense and described their methods of dealing with it. 1In
some instances, jndges have persuaded more senior members
of the criminal bar to place their names on the list to be
assigned the morekdifficultkcases. In one jurisdiction we
were told that more‘senior'attorneys regularly advised the

younger assignees in a kind of apprentice system,

- particularly with the more serious cases. This opportunity

to train new attorneys was claimed as a major ‘advantage of
thekaSSigned counsel method. On the other hand, as one
attorneg observed, what client would‘voluntarily give a
trainee‘sucn enorwone;responsibilityninkso Consequential a

situation?

Therattorneys said they did not treat a331gnment and
prlvate practlce cases dlfFerently. A few acknowledged

that when the pressure was on preference had to go to‘tnelr
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privateyClients; Monetary consideraﬁions aloneksometimes
VneCessitated'this;‘ Privaﬁe cliente could be" called upon
for funds for medical tests, document retrieval and so
'fforth whereas the a551gnment cases were limited to the
fixed fee set by the court. Even if these fees went

entlrely for services they could not compete with prlvate

fees; most assigned felony cases had a normal maximum of
$200 whereas the going rate for a routine private case
fanged~between $500 and $750. Assigned counsel typically
emphasized their professional status. Once in court, they

claimed, their integrity was at stake.

Clerks and judges offered some support for this; they

did not note any dlfferences in how a551gned counsel
handled app01nted and prlvately retalned cases, However,

‘one clerk dld offer the 1mpre531on that habeas corpus

petltlons claiming lawyer incompetence were. flled far less
frequently by conv1cted prlvate clients than by convicted
a351gned cllents.‘ Slmllarly, a clerk in a public defender
jurisdiction noted a sharp decline in such petitions since
the public defender office opened. Certainly client

expectations have much to do with whether habeas corpus

petition charges are filed.  Still, it would not be
~surprising if such alleged dlfferentlal treatment existed,
: glven the a381gned counsel's need to attend to the

development of_a prlvate practice.
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Public Defender Systems

It was universally acknowledged that there was

Like assigned counsel,kpuhlic defenders become

considerable caseload bressure on public defenders Many

officially involved in a case at arraignment, when the

B N legal actor ;

defendant indicates the need for an attorney. The general | g s felt that public defenders handled cases more
. e ' expediti '

practice of the public defender office is to have one of § P ously, in part because this caseload pressure

, forced them to " lead " : ,
its attorneys in the courtroom to assume responsibility for ‘té P out® more frequently than less

heavily pressured assigned counsel. Our findings tend to

all cases that day. Since assigned oOunsel,must be
Support th;s contention. Public defenders also contend

identified from the list and contacted later by the clerk,
' ‘ that their greater familiarity with the criminal law and

there is allegedly a greater delay in connecting clients
c¢riminal court gave them better insight as to when a case

with assigned counsel than with‘publio defenders.
: could be won, and hence a better sense of when it was

In terms of client contact, the ass1gned counsel is appropriate to plea. Moreover they Falt bett 111
: ’ er skilled at

percelved as hav1ng more frequent 1nteractlon w1th cllents plea bargaining than their peers be c
, o cause of their

than do the publlc defenders,, The. latter p01nt out, ‘negotlatlon experlence and acquired sense of "th .
e g01ng

: ~however, that contact time should even out when the efforts i Th o | g’ "’ e rate,

of the_investlgator are~ganldered, These 1nvestlgators | i o , S ,
‘ ~gather evidence andyinterview.clients and,w1tnesses._ Their" | 1 R e gﬁdk S Case Prosuure ia ok simply a numbers problen, though
t S : avallablllty das routlnely c1ted a5 the. 51ngle greatest b : k v_n | E . 4Publlc defenders also must contend with the unbroken

P '
§ | routlne of deallng with orlmlnal“felons day in and'day out,

asset of the publlc defender system by creatlng a certaln
amount of parity hetween_the‘defense attorneymandrthe;}
prosecutor's office. Havihgvan‘entire‘police'departﬁent
avaiiable, prosecutors do‘retainﬁqUitehan,edge; Still} |
having some 1nvestlgat1ve a531stance certalnly puts publlc
defenders ahead of a551gned counsel, who normally have no

such assistance at all.
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Wh
1le there are some 1nterest1ng cases, most are 31m11ar in

~the- questlons at issue and how the case should be managed

This
experlence creates the “burn out" effect so often

’mentloned by our respondents and by other researchers in

the llterature.
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_pindigent_@efense approaehes:

To summarize the gualitative data, our interviewees

tended to underscore the prevailing notions abeut the two
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@ Assigned counsel attorneys can devote more
individval attention to their indigent
clients, but must balance that obligation
against their potentially more lucrative
private clients; :

@ Public defenders are more experienced in
criminal procedures, but are pressured to
expedite their cases through plea
bargaining rather than a trial because of
their caseload demands.

We now summarize our own findings, drawing on the

qualitative information to clarify the meaning of the data.

ASSignment of Counsel

We found that the type of counsel assigned tofindigent
cases is not completely random. It appears to be somewhat
related. to the defendants' age, sex, and race and the
seﬁerity,ef the chargé; oldef; whitevﬁemale defendants -
charged,foriless.setious felohiesparekmere thenbassignedp‘
tO:a(publicwdeﬁender;ﬂyounger, nonwhite»maleadefendants,
facing’morepserious,chargeskto‘aSSigped‘eeuasei. eThese~:
findings_tendpto\sapport the cententionpthatemorekserious,

cases are assigned to assigned counsel attorneys.
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‘prior tp trial.

Police Disposition

We found a strong and per51stant t1e between the o

defendants' sexland~the probablllty of thelr being released
This association held more or less
independently of the severity of the charge. Apparently,
women are considered more reliable than men in terms of
voluntarily appearing for trial; or perhaps their parenting

responsibilites are being taken into eonsideration.

Once this relationship was taken into consideration,
the type of counsel representing the defendant and the type

of 3ur1sd1ct10n appeared to have little to do with pollce

dlSpOSltlon.

The Decision to Prosecute

Our data show that the type of counsel provided and
the type of jurlsdlctlon are only remotely related to the

deels;onvto:prosecute. - Defendants are somewhat less likely

’,to‘be prosecuted if they are in public defender
’juriSdictions;bbut a pronounced difference between types of
;counsel within public defender jurisdictions was not found,

“This suggestsfthat jurisdiction type has more effect than

type of attorney -- a finding that is difficult to

~interpret in:any‘meaningful way. As it is, we are left
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with explaining an apparent "catalytic effect" in which the
difference is due to the performanée of both types'off

counsel in the jurisdiction, or .to sOme‘third,‘unteeted
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The Defendants' Plea

The type of counsel appears to be‘related toethe~

defendant's choice of plea. Public defenderkqlients are
somewhat more likely to plead guilty than other defendants.
But it also appears that the defendants' age, sex,’and
race, and the Severitykof the eharge are just aslstrongly

tied to the decision of how to plead.

The relatively weak relationship between plea and type
of counsel is difficult to understand. We were told that .
public defenderskare more inclined“fo elead their clients
guilty because eheyeknow “the,going rate" better and
because theY~face a,heavier caseload-and~thus need to
resolve their cases‘as eipeditiously.as possible.- While
the data support thiskimpressien;‘thebrelationship is not

as strong as anticipated.
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Type of Trial

We found no relationship between this variablie and

defendihg the indigent client. We were told in the
jurisdictions that there was no obvious reason why there

should be.

Disposition: Guilty or Not Guilty

We found almost no variation between type of counsel
or attorney and the ultimate finding of guilty or not
guilty among those who went to trial (pleaded not guilty).
The only systematic finding was that persons who chose a
jury trial were more likely to be acquitted. This tends to
confirm the conventional wisdom concerning jury trials;
they introduce an unpredictable element that tends to favor

the defendant,“

The failure to find any systematic relationships on
this variblevmayfbe due to a general lack of variation in
terms of cutcomes. Over 75 percent of all trials in our

With the result of

“the trlal not a 51gn1f1cant questlon in the- majorlty of

this tends to mean that- the events precedlng the

e'trlal the de0151on to prosecute or - not and the ch01ce of a

take on more 1mportance.
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Reduction in Charges

vdefendant was conVltted

Our attempt to measure one aspect of plea bargaining

- the reduetlon 1n the orlglnal charge - proved o
unfru1tful Although we were ahle to produce significant

statistical relationships among several variables in this

area, the results appear to be artifactual. 1In any event,
the findings themselves could not be plaus1bly related to
the type of attorney or Jurlsdlctlon assoc1ated with the

defendant.

Type and Length of Sentence

-

We found very little variation in the type of sentence
imposed on convicted felonS»in relation to the type of
counsel they were assigned or the type of jurisdiction in -
which they were tried. Public defender attorneys:did
appear to have slightly more clients who were ‘given

probation. However, the difference,was small.,

‘With respect to length of sentence we. found a
relationship betweenrprison~sentence length and three
independent variables-- type of Jurlsdlctlon, plea --= and
most 1mportantly —— the severlty of the charge on which the

Defendants in publlc defender

B Jurlsdlctlons who pleaded not. gullty and defendants w1th
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. n"proc9551ng tlme than those who pleaded not gu1lty.

more_seriouS'charges,againstkthem tended to receive longer

prison sentences.
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only to the severity of the conviction charge. Again, the

 type of counsel and type of jurisdiotidnfplaYed no role.

On the comblned sentence severity scale, we found an
amalgam of relatlonshlps noted elsewhere. The public
defender-assigned counsel variable was not a factor;

severity of the conviction charge accounted for almost all

of the variation explained,

Taken together, the findingslindiCate‘that»having a
public defender attorney is not associated with any
substantial difference in the type, length or overall

severity of the sentences handed down to defendants.

Processing Time

Our flndlngs suggest that the advantage offered by the
;publlc defender approach relates primarily to the tendency
of the publlc defender to plead his or her cllents gullty.
Type of plea was the varlabJe whlch accounted for most of

‘:the varlatlon. Defendants who pleaded gullty had a shorter
'TYpe’of
: »counsel was a predlctor of proce551ng tlme, but only after

pollce dlSpOSlLlon and plea in order of 1mportance.
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To summarize'our quantitative findings, we found only
two areas where type of attorney or type of system seemed
to make a significant difference:

their clients guilty, and
® Assigned counsel attorneys tend to take
longer to process their clients' cases,

Desplte the expected flndlng regardlng the tendency of
publlc defenders to plead their cllents gu1lty, presumably
due to plea bargaining, we could detect no concomitant

benefit to the defendant in the variables we analyzed.,

The relative advantage with respect to processing time
appears to be related as much to the tendency of public
defenders to plead their clients guilty as to their skill

in moving cases through the system.

Conclusions

The publlc defender experlment was de31gned to test a
new approach to lndlgent defense. Our contrlbutlon to the
| debate over,'hether the experlment was. a success 1s

tc1rcumscr1bed by the llmlts of the data we examlned - We

cannot say that these flnd1ngs are relevant to otherk

j(Vlrglnla Jurlsdlctlons should the system be expandedvin’the
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future or whether the same results would be obtalned a few -

years from now if the study were to be repllcated , MOst
1mportantly,‘the dlfferences . We. noted should not be

cons1dered as proof of the value of one system as opposed

to the other.

Such an equivocal outcome is not surprising. Many of
the differences that are likely to be created by a public

defender system are very subtle and not easily captured in
a secondary analysis of archival data. The effect of plea
bargaining, for example, is very illusive; we failed to
isolate any effect despite repeated assurances by persons
in the jurisdictions that it was the most important
advantage offered by the public defender approach. As
tempting as it may be to declare that there is no such
effect, we also know that the analysis involved many
decisions about what data to include and exclude, and how
to interpret certain variables that may have inadvertently
masked the effect. 1In particular, the use of count as the
unit of analysis would tend to wash out the. effect of plea

bargalnlng in exchange for dropplng charges agalnst a

*kcllent.

‘lAs‘they'stand‘ the flndlngs support the contentlon

that publlc defenders systems ‘are more efflclent in
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. S proce531ng cases when compared to a551gned counsel systems. A
However, llke many researchers who have examlned the _
questlon, we cannot say that publlc defender systems
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1ndlgent defendants when compared to as51gned counsel

attorneys.

APPENDIX A

} 1 Comparison of the Original and Reduced Data Sets:
; LR FELONY, FELONY A, INDIGENT, and INDIGENT B
-l
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The'following'tables'presént a detailed comparison of the i R S o S DR e B T I
original 10,579 felony cases collected for this study and the : f - ) IR R N : T B ST o
three principal reduced data sets actually used in the analysis. o o

; FELONY (N=1Q,579): 11 Felony Cases B o i :
s B G S R g e S L e G am st e o mad S LRI B e s s R T S R Sk A R DR e e T T R e b WG e e Y G e S T T TR S R

ot £

FELONY A (N=2078): All Complete
g’ , Felony Cases

INDIGENT (N=1423): Indigent Felony Cases _ ' B -

INDIGENT B (N=1022)  All Prosecuted
- "Indigent Felony Cases

- ';‘ Each file was compared on the following variables:

o Percentage of cases from each individual , ~ |
jurisdiction

- e ‘Percentage of cases from public defender
and assigned counsel jurisdictions

e Percentage of cases represented by each
type of counsel
e Defendants' race

L. e Defendants' age
e e Defendants' initial criminal charge

e Defendants' final (convicted) criminal
- charge

¥ e Percentage of defendants' released or o : N
incarcerated prior to trial ; » , : G ;

£ e Defendants' initial plea

Q <o e Percentage of defendants' trial with a
f {: -~ bench or jury trial

E,{i, ’ e Defendants' disposition | - . v ’

o | ' ‘ ‘ Bl e R e ) S
‘fﬁ {: e Severity of defendants' sentence ‘ R : R e e CEA L pe e D e e e

e -
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;JURISDICTION

Albemarile
Augusta
Charlottesv1lle
Chesapeake
Lynchburg
Peterburg
Portsmouth
Roanocke
Staunton -
 Virginia Beach
‘%  Waynesboro

Missing Data

- JURISDICTION TYPE

M1551ng Data

' RACE'

Whltc
Nonwhlte

MlSSlng Data

Assigned Counsel '
Publlc Defender

(W~10 579)

666 (6.3)

427 (4.0)

1311(12.4)
1579 (14.9)
1631 (15.4)
234 (2.2)

244 (2.3)

304 (2.9)

539 (5.1)
3373 (31.9)
271 (2.6)

0 (0.0)

5431(51.3)
5148(48.7)

0 (0.0)

;6675(63 1)
3904(36 9)~

0 (O 0)

IR=2078)

8

161 (7.7)

136 (6.5)
215 (10.3)

233(11.2)

735 (35.4)
94 (4.5)

33 (1.6) .

159 (7.7)
139 (6.7)
42 (2.0)

131 (6 3)

1377(66.3)
- 701(33.7)

- 1185(57.0)
© 893(43.0)

R

&

97 (6.8)
. 96 (6.5)"
148(10-4)'
137 (9.6)
589(41.4)..

68 (4.8)
23 (1.6)
90 (6.3)

89 (6.3)
13 (0.9)
73 (5.1)

. 994(69.9)
429(30.1)

‘a736(51.7y -
 687(48.3)

‘i :
FILE _ FILE BRI
(N=1022) |

67 (6.6)

86 (8.4)
130 (12.7)
80 (7.8)

447 (43.8)

30 (2.6)
16 (1.7)
22 (2.2)

.82 (8.0)

0 (0.0)

2 (6.1)

- 740(72.4)

282(27.6)

511(50.0)

511(50.0)
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% FELONY FELONY A INDIGENT INDIGENT B ]
b _FILE FILE _FILE FILE ]
g (N=10,579) (N=2078) (N-1423) (N=1022) é
: SEX | | j
/ Male 8957(84.7)  1816(87.4) 1254 (88.1) 916 (89.6) |
| Female 1622(15.3) 262(12.6) 169(11.9) 106 (10.4) ;
Missing Data 0 (0,0)
- ) Frlin /
: CHARGE"CODE J
4 Kldnapplng o 89 (0.8) 24 (1.2) 13 (0.9) 8 (0.8) |
v . Rape | 199 (1.9) 41 (2.9 24 (1.7) 17 (1.7) |
| “m - Other Sex Crlmes; 162 (1.5) _27 (1.3) 15 (1.1) 7 (0.7) 5
'\ 1 Robbery (441 (4.2) 103 (5.0) 86 (6.0) 57 (5.6) ;
b “ Assaul: 795 (7.6) 171 (8.2) 105 (7.4; 58 (5.7) ;
s ‘Burglary - 1731(16.5)  367(17.7) 303(21.3) 236 (23.1) |
i Theft/Larceny/Arson 12156(20.6)  394(19.0) 269(18.9) 193(18.9) |
§ Auto Theft 359 (3.4) 82 (3.9) 66 (4.6) 50 (4.9) |
; Forgery/Fraud 2332(22.3) - 387(18.6) 301 (21.2) 226 (22.1) |
]  Heroin 23 (0.2) 4 .(0.2) 1 (0.1) 0 (0.0) i
2 ~ Other Drugs w07 (5.7) 107 (5.1) 41 (2.9) 25 (2.4) !
; Marijuana = 652 (6.2) 154 (7.4) 68 (4.8) 56 (5.5) ;
i Weapons 307 (2.9) 68 (3.3) 50 (3.5) 28 (2.7) 5
: Miscellaneous 469 (4.5) 112 (5.1) 61 (4.3) 44 (4.3) f
o | MiSSinngata~ 100 (0.9)
! POLICE DISPOSITION |
. Jair 2040(61.2) 1343(64 6)  1006(70.7) 738(72.2)
b Bail 1296 (38.8) 735 (35. 4 417(20.3) 284(27.8)
] | Missing Data . 7243(68.5) | |
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COUNSEL TYPE

Court Appointed
Public Defender
Privately Retained
Waived

Missing Data

PLEA

Not Guilty
Guilty v
- No Plea Entered

- Missing Data

TRIAL

Jury -
Judge

‘No Trial Recorded

Missing Data

- DISPOSITION

- Guilty. :
Not Guilty
Not Prosecuted
Certified ‘

Missing Data

g,
[

FELONY
FILE

(N=10,579)

foe

2406 (44.3)
918(16.9)
1987 (36.6)
123 (2.3)

5145(48.6)

844 (11.6)
2512(34.5)

© 3927(53.9)
| 3296(31.2)

289 (4.4)

2464 (37.2)
3871(58.4)

13955 (7.4)

©6239(59.0)

297 (2.8)
2841(26.9)
80 (0.8)

| o.(o.o)

e e o —
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FELONY A
FILE
(N=2078)

k]

1081 (52.0)
342(16.5)
626 (30.1)

29 (1.4)

1299 (14.4)
1078 (51.9)
701 (33.7)

135 (6.5)
1271 (61.2)

627(32.3)

1283(61.7)

76 (3.7)

729(34.6)
0 €0.0)

INDIGENT
_FILE
(N=1423)

2

1081 (76.0)
342 (24.)

211(14.8)

823 (57.8)
- 389(27.3)

89 (6.3)

- 960(67.5)

374(26.3)

1 976(68.2)

52.(3.7)

401(28.2)

INDIGENT B
FILE

(N=1022)

3

800(78.3)
222(21.7)

199 (19.5)
823 (80.5)

83 (8.1)
939 (91.9)

970 (94.9)
52 (5.1)
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CONVICTION CODE

No Charge
Homicide
Kidnapping
Rape
Other Sex Crimes
Robbery
Assault
Burglary
Theft/Larceny/Arson
Auto Theft ;
Forgery/Fraud
Heroin
Other Drugs
Marijuana.

- "Weapons
Miscellaneous

. Missing Data

SENTENCE

- No Sentence
Fine
“Jail
Othexr
Prison
Probation

 Missing Data

* Less Than 0.1%

&3

FELONY
FILE
(N=10,579)

k2

4320 (41.5)
69 (0.7)
25 (0.2)
60 (0.6)
53 (0.5)

179 (1.7)
445 (4.3)
995 (9.6)

1616 (15.5)

168 (1.6)
1166(11.2)

10 (0.1)
255 (2.5)
424 (4.1)
122 (1.2)

496 (4.8)

'176 (1.7)

4320(40.8)
206 (1.9)

2450(23.2)
b

13330(31.5)
7190 (1.8)

e LT 2N =
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FELONY A
FPILE
{(N=2078)

3

795 (38.3)
23 (1.1)
8 (0.4)
13 (0.6)
10 (0.5)
50 (2.4)
75 (3.6)
257(12.4)
264(12.7)
52 (2.5)

246 (11.8)

1 *
69 (3.3)
116 (5.6)
24 (1.2)

75 (3.6)

795(38.3)

17 (0.8)

214(10.3)

998 (48.0)
54 (2.6)

INDIGENT
FILE
(N=1423)

2

 453(31.8)

14 (1.0)
3 (0.2)
12 (0.8)
6 (0.4)

46 (3.2)

54 (3.8)
219 (15.4)
212 (14.9)
48 (3.4)
204 (14.3)

0 (0.0)
27 (1.9) -
56 (3.9)

19 (1.3)
'50 (3.5)

453 (31.8)
7 (0.5)
153(10.8)

- 774(54.4)

36 (2.5)

INDIGENT B
FILE

(N=1022)

3

52 (5.1)
14 (1.4)
3 (0.3)
12 (1.2)
6 (0.6)
46 (4.5)
54 (5.3)
219(21.47
212(20.7)
48 (4.7)
204 (20.0)
0 (0.0)
27 (2.6)
56 (5.5)
19 (1.9)
50 (4.9)

52 (5.1)
7 (0.7)
153(15.0)

774(75.7)
36 (3.5)
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FELONY FELONY A INDIGENT INDIGENT B
FILE ‘ FILE FILE FILE
(N=10£579) (N=2078) (N=1423) (N=1022)

SENTENCE' SCALE

i e«

R S T T v s o g cnt e S .

No Sentence

OCNUwn

11
13

15
17

19

%

4320 (44.7)

206 (2.1)

190 (2.0)

1700(17.6)
792 (8.2)

569 (5.9)
308 (3.2)
261 (2.7)
853 (8.8)
60 (0.6)
14 (0.1)

59 (0.6)

foe

795(39.3)
17 (0.8)
54 (2.8)

215(10.3)

312(15.0)

230(11.1)

85 (4.1)
56 (2.7)
232 (11.2)

12 (0.6)

3 (0.1)
11 (0.5)
’ &

%

453(31.8)

7 (0.5)
36 (2.5)
154 (10.8)
269 (18.9)
186(13.1)

68 (4.8)
42 (3.0)

147(10.3)
10 (6.7)

(0.1)

(0.5)

2

52 (5.1)
7 (0.7)
36 (3.5)
154 (15.1)
269 (26.3)
186 (18.2)
68 (6.7)
42 (4.1)

- 147(14.4)

10 (1.0)
2 (0.2)
7 (0.7)

FTLLL

T

PRET

R et L1

21 ; ’ - 8 (0.1) 1 *
23 o ER RS 141 .5) 30 (1.4) 2
25 e : oL o= g (0.0)

27 | | S 2 1 %

2

7

1 (0.1) 1 (0.1)
0 (1.4) 20 (2.0)
0 (0.0) o (0.0)
1 (0.1) (0.1)
1
5
2
9
0

9~y

*
(0.3)
s 2 (0.1)
(1.2) 11 {0:5)

© 0 (0.0)

0.1) (0.1)

(0.4) (0.5)
(0.1) (0.2)
(0.6) (0.9)
(0.0) (0.0)
(0.0) (0.0)

- (0.0) (0.0)
(0.0) . (0.0)
(0.1) (0.2)
(0,0) (0.0)
(0.0) (0.0)

- (0.0)" (0.0) -

-{0.0) (0.0) -
(0.1) (0.1)

27 s e
33 - | (0.2) ¢
39 ST : 2
45 SRE | | o
53
57
63
67
73
77
83
103
123
203

s v
N -
N Yo}

N W B N W e b

0 (0.0)
1 *

0 (0.0)
2 (0,1)
0 (0.0)
0 (0.0)
0
0

oAk N %% %

-0 (0.0)
: 0 (0.0)
(0.2) R S

kao<3c>orJO<:CSOson:m+~k#o

0
0
0

2
0
0
0
0
1

ot

Missing Data o b16 (8.7

'* Less Than 0.1%
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N APPENDIX B

Instrumentation

The following forms were used in the interviews with
judges, assigned counsel, commonwealth's1attorneys,‘public
defenders and court clerks. The following forms are

displayed here:

® General Interview Schedule - utilized with
all interviews except for court clerks.

@ Judge Interview Schedule - judges bnly_i

® Public Defender Interview Scheddle ~
public defender only : :

® Clerk Interview Schedule —‘courtkblérks !
only L

& Case Processing Issues - all interviews -

® Judicial Performance Form
and court clerks ‘

all but judges
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APPENDIX B

Instrumentation

The following forms were used in the interviews with

judges, assigned counsel, commonwealth's attorneys, public

"defenders and court clerks. The following forms are '

‘displayed'here:f

General Interview Schedule - utilized with
all interviews except for court clerks.

° Judge Interview Schedule - judges only

e Public Defender Interview Schedule -
public defender only s

@ Clerk Interview Schedule - court clerks
only R ‘ ‘

Case Processing Issues ~ all interviews -

® Judicial Performance Form -~ all but jUdgés’
and court clerks ‘ R

4‘/1 ) B N
T e,

VL e s stmetsm e

AR

Interviewee: ' : Po 'i'
, : -Position:
Interviewer:
Jurisdiction:

GENERAL INTERVIEW SCHEDULE

1. In
. n ?eneral, how do you feel the defense provided to indigents
Y public defenders compares with that provided by assigned counsel

(i.e., private counsel assi
> assigned and paid for by the
Comments ! s

counsel in criminal cases?

Comments

g




M Yot Ao gn )
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%;
g- ¢ disadvantages i the provision of defense by a - 7. Do you think there is a d1fference in the attorney/c11ent relat1onsh1p '
B 4. What advantages and disadva t
4 ticed? : ;g when a public defender is representing a c11ent as opposed to when a court-
- ublic defender system have you noticed? 4
' P 1 appointed Tawyer is the counsel?
Advantages ' : R ) '
4 Explain the difference
:{" e skl
- ' Disadvantages -
S . Y ‘ ‘ : b b 8. Do you think there is a difference in the attorney/client relationship
- L . , S . : : g o
S ‘ v o , L o A when a private counsel is representing a client as o osed to a public
L 5, What advantages and disadvantages in the provision of defense by an D P P S PP P
. , " . : ShE ' C [ defender?
v e : assigned counsel system have you noticed? g% ,
- , T B < Explain the difference
- Advantages. -
';I L.,
Lo e _ o i Co ‘. 9. Do you think there is a difference in the atterney/client relationship
L ‘Disadvantages = Lo ? . , a~
o : ' i ‘ ‘ : N Um when a private counsel is representing & client as opposed to an assigned
3: Vﬁ i R é e : 4 counsel?
. L -
5 5 e 1wl Explain the difference
T gf 6. What advantages and disadvantages in the provision of defense by " S 3t P
? ,i& privately retained counsel have you noticed? o §§
3 g; Advantages :
‘i g; ff 10. It is said that because the pubTic defender and the prosecutor are both
{ - ﬁf state employees that the adversary principal on which the system is based is
¥ é; Disadvantages |

compromised. Do you agree?

Explain your reasoning

3
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10a. Is the attorney/client relatiohship'compromised_with}assigned cQunse1
(beéadse they aré asSigned attorneys paid by the court)?

~ Expiain your reasoning

. . R . NP A SV s st

JUDGE INTERVIEW SCHEDULE

1. How is indigency determined in this Jurisdiction? (follow probes)

la. Describe the process

b. What criteria are considered (probe for why these criteria are included)

Ic. What weight is given to each of these crtieria (probe for why weighted
this way)
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PUBLIC DEFENDER INTERVIEW SCHEDULE

1. At what stage do public defenders become involved in a case?

process point and reason why that one is the focus)

(probe for

2. How do you get your cases? (probe fof actions taken, such as jail chécks,

police contacts, etc. and reason why use this mechanism for identifying

possible clients).

3. How is indigency determined in this jurisdiction?

3a. Describe the process

3b. What criteria are considered (probe for why these criteria are included)

3c. What weight is given to each of these criteria (probe for why'weighted

this way)

o e R
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4, How are your’attorneys assigned their work? (by client--vertica] repre-

sentation; or by COurtroom--horizontaT‘represéntation)

5. What are the-advantagesfand disadvantages of this mode of client assign-
ment?.(follow probes)

5a. For the management of the office

5b. For the individual defenders

5¢. For the defendant

6. Does the assignment process differ in the misdemeanor and felony courts?

Explain

7. MWhat factors determine when an indigency case will be handled by your

staff and when it will be handled elsewhere (probe---assigned counsel)
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8. How do you define a case for purposes of .assignment and record keeping?

9. What effect does the size of your caseload have on the ability of your

staff to provide quality representation? (follow probes)

9a. Time with client

9b. Case preparation

9%¢. " Time in court

10. Are there any particular office policies .designed to deal with the

caseload problem? (probe for attitude toward plea bargaining)

11.  Are there any particular state laws or jurisdictional policies which
place any particular burden on your staff with respect to caseload management?

(e.g., speedy case requirements)

™=

i

By, Bomund

o

o )

<4

- part-time public defender attokneys on your staff?

12. How are the attorneys on the public defender staff evaluated with

respect to the quality of their performance?

13. Is there any difference in the quaTlity of the performance of part-time

pub]ic defénder-attorneys.and.fu]l—time public defehder attorneys?

“]4. Do you experience any management problems because of the presence of

15. How would describe the relationship between your office and that'of

other actors in the criminal justice process? (follow probes)

15a. Prosecutors

15b, Judges

15b. Private defenders

15d. Court support staff

 B-9




16. How huch control do you have over your'quget? (fo11ow probes) }Interviewee: Position:

16a. Who determines budget increments. Interviewer: Jurisdiction:

CLERK INTERVIEW SCHEDULE

On what basis are increment decisions made | ‘ : I i We are interested in gaining your impressions of the effect on case processing
gv e “16b. On what basis are inc ' - , ‘ v ; |

| ;; ~of different types of defense counsel. Qur questions will ask you specifically
= = ‘o' compare public defender office attorneys (if applicable), assigned counsel
gf ' ‘ 1o - ~{private attorneys assigned and‘paid for by the court) and private attorneys
’ : o b o T : o4y ;

B - 16c. Must budget expenditures be cleared with anyone_. ' . i | L vrgta1ned‘by 1nd1v1§ua] defendaﬁts. ' | -
g . ‘ , ‘ R . ' ‘ , B - S ‘ ' : f%  ' 1. In general, does,the speed with which a case proceeds through the criminal
T , s ; | o ' o , ‘ -  ~',,4 : i ' - Jjustice proceSS vary as a consequence of the type of defense counsel (private,
2 | Tﬁd‘ Does budgetary ovérsight interfere with your work ‘ e | | gg assigned, public defender) representing the defendant?
T, o ~ qﬁv~ Explain o

£. 17. Do you have any special programs or activities designed either to | noa

gd improve the management of the office or provide better representat1on, ‘ : ‘ S ﬁ% ‘ -

g : ' il . 2. Does the outcome (disposition and sentence) vary as a consequence of_the
gj "  " o b i %? type of counsel representing the defendant?

L. B | e ; = Explain

%ﬁ ) ‘ ﬁi -

o} X

g” | b ?E 3. How is indigency determined in this jurisdiction?

L : , R - B <

N C e 3a. Describe the process

:;3b.VWhat criteria dre considered (probe for why“these criteria are inciuded)__

.

- B-11
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3c. What weight is given each of these criteria?;(probe for'why weighted,this

way)

~ defender office began operating in this Jurisdiction?

~Note: The following questions app1y on}y-tqlc]erks,working fn‘jurisdictions

which are using a public defender system:

4. What changés have you noticed in the processing of cases since the public

4a.'How do you account for these changes?

4b. Have you noticed any changes in the behavior of the judges since the

public defender office began operating?

4c. Have you noticed any changes in the behavior of the prosecutor(s) since

the public defender office. began operating?

SRR e L S S S

CASE PROCESSING ISSUES

1. In reviewing the case djsposition information we received we observed
that a significant percentage of the defendants waive counsel, especially
in misdemeanor codrt, but in felony court as well. What factors do you

think account for this finding?

la. In misdemeanor court

ib. In felony court

2. What 1s'the normal practice in this jurisdiction regarding plea

bargaining?

2a. What aspects of the case are at issue in the negotiation? (probe on

charge bargaining vs. sentence bargaining)

-

2b. Who participates in the negotiation process? (probe on description of

the nature of that participation)
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2c. How would you compare the skill of the different types of defense counsel
(p.\"ivate‘,''assigned‘9 public defender) in negotiating on the sentence and/or

the charge?

Note: Ask the following question only of defense attorneys:

3. Thinking back to 1979-1980 (use current practice if canﬁo§ remember ()

what was (is) your average caseload per week?

3a. What factors produced a caseload of that dimension?

3b. What actions did (can) you take, if any, to reduce the caseload?

= o

3c. Did (does) the size of your caseload influence the quality of the

representation you could (can) provide? Explain response

3d. If yes to 3¢, what did (can) you do to try to offset this caseioad

pressure?

7
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JUDICIAL PERFORMANCE

of Virginia. In making these comparisons we want to avoid attributing differences to the

attorneys which are really due to the attitude or behavior of the
judges on various aspects of th

therefore like you to describe the
information you provide will bes

When you have completed the form, please return it in the attach
respondent identification marks on eith‘er this form or the attached

JUDGE

trictly confidential.

Robert E. Crew, Ji.
Project Director
(202) 342-5087

parison among types of defense counsel in different jurisdictions

judges on the court. We would
e case disposition process. All

' elope. There are no

i

T

_ ‘ 0 1-3 4—6 7-9 10+
How many times have you appeared before this Jidge? ] O [ 0 |
. . Strongly Neither agree Strongly  No basis
The judge aliows counsel ample time to present and agree Agree nor disagree  Disagree disagree  for response
develop arguments. ] O O ] O d
Strongly Neither agree Strongly  No basis
agree Agree nor disagree Disagree disagree  *for response
The judge makes effective use of court time. ; 0 ad 0 ]
.,
Strongly Neither agree . Strongly No basis
agree Agree nor disagree  Disagree disagree  for response
The judge sanctions and supports negotiated pleas. a O | | O O
Strongly Neither agree Strongly  No basis
agree -Agree nor disagree  Disagree disagree for response
The judge’s procedural rulings are prompt and proper. | | [} 0 ] O
Strongly Neither agree. - . S;rongly No basis
The judge’s political beliefs have no effect on the Agree Agree  nor disagree Disagree disagree  for response
decision rendered. : 0 O O 1 0 O
. Stronglyto Moderately S Moderately  Strongly No Basis
The judge’s predisposition, if any, reflected by his innocence . to innocence Neutrality 1o gujlt . toguilt - for response
actions and demeanour toward defendants is: o | o 0 [}
' Nejther :
“ Very Moderately lenient nor  Moderately Very No basis
B ‘ lenient " . lsnient ~ ‘severe severe - .- - severe.  for response- .
The judge’s sentences are: [ - ~ O -
: - .Strongly Neither agree . Strongly -~ No basis
’ : AT A o RN : .. agree Agree nor disagree- . Disagree disagree  for response
- The judge shows favoritism toward individual attorneys, .~ .[J O | a . 0 |
B-15

L




A Shatins S ot

e st et

' JUDICIAL PERFORMANCE

Bibliography

Our research involves a comparison among types of defense counsel in different jurisdictions

Articles and Books

Alonge, M.S. Defense of the accused, Grant Evaluation
Report, Grant Number 75-A2964/Division of Justice and
Crime Prevention, Commonwealth of Virginia, November
1975,

When you have completed the form, Please return it in the attach yelope. There are no
respondent identification marks on either this form or the attached ope.

/.
Robert E. Crew, J(.

Benner, L.A., & Neary, B.L. Report of the national
Project Director

defender survey. Chicago, IL: National Legal Aid and

JUDGE (202) 342-5087 Defender Association, 1973.
‘ Casper, J. American criminal justice. Englewood Cliffs,
NJ, 1972,
: , 0 1-3 4-6 7-9 10+
Howmanytimeshaveyouappearedbeforethisjudge? | | O 0O 0 - Clarke, s.H., & Koch, G.G. Juvenile court dispositions and

- the juvenile defender pro3ect. Raleigh, NC: North
1 Carolina Governor's Crime Commission, 1977.

: . Strongly Neither agree Strongly  No basijs : %} . )
The judge allows counsel ample time to present and agree Agree nordisagree  Disagree disagree  for response [ i 0 Cohan, M. Clinton Coun ty (Iowa) - Public defend €r program
. | : N . . v 3 ' T
develop arguments. U O | L (W Preliminary evaluation. Towa Crime Commission, 19773.
Strongly Neither agree Strongly  No basis Cohan, M. Woodbury County (Iowa) =~ Public defender program
) agree Agree  nordisagree  Disagree disagree - for response - Preliminary eval uation. TIowa Crime Commission r 1977b,
The judge makes effective use of court time. O O O O O | !
{ Diamond, s.8. r & Ziesel, H, "Sentencing Counsels ! A Study
i . . i W . . c
Strongly Neither agree Strongly  No basis { of Disparity and Its Reduction, University of Chicago
) ) agree Agree  nordisagree ' Disagree disagree  -for response ; Law Review, 1975 » 43(1), 109-1409 .
The judge sanctions and supparts negotiated pleas. | d J O O ‘ o
General Assembly of Virginia, Bill No. H714, April 10 ’
Strongly Neither agree Strongly " No basis 1972.
) . . agree Agree nor disagree Disagree disagree for response )
The judge’s procedural rulings are prompt and proper. 0 O O oo O Goldenberger, G., Eaton, p. » Lewis, 0.C., Lucero, F.S5. ;&
g Saulina, R.A. Systens development study for alternative
| . 3 Strongly Neither agree Strongly  No basis i legal defense'servwes for El‘Paso County, Texas -~ Final
- The judge’s political beliefs have no effect on the Agree Agree  nordisagree  Disagree disagree - . for respanse Report. Washi ngton, DC: National Center for Defens e
é decision rendered. O o - a 0 0o 0 - Management, 1976,
o o Strongly to Moderately . Moderatsly  Strongly o B Hermann, R., ,Single, E., & Boston, J. Counsel for the
] The judge’s predisposition, if any, reflected by his ~~~ innocence = to innocence Neutrality - 10 guilt toguilt -~ for responsa Poor: Criminal defense in urban America. New York,
E actions and demeanour toward defendants js: -3 O [l 1 Sy e NY: Twentieth Century Fund, 1977.
;SR S Lo - Neither o e £ .B. Stone-Meierhoefer, B, "Post-Release
g s = : - Ve[v, Moderately  lenient rior Moderately Very - Nobasis . - ' B Hof fman r P ! & ’ i Woos "
% - B ‘ lenient lenient - severs Severe .. severe-  for response. ., - ' Arrest Experience of Federal Prisoners" in y.g.
The judge’s sentences are: : : SRR A S o o 0 R - ‘ ; :
g : o - o ) , Strongly. ' Neither agrea o St}onglv,‘ : No basis 4
- : s R ) agree Agres  por disagree Disagree disagree " fop response’ - ;%
g The judge shows favoritism toward individual attorneys, . [7] [ 0 O B R S
B~16 1

iy e . _ e L e e s T e e .




b S sy

B Bk

v A o aan

o T——E

ey, s, iy
S ; A j

|

postty
+

&‘“P““"‘*"ﬁg = ¥ wo H + . * ;

-

Department of Justice, Federal Parole Decision-Making:
Selected Reprints, Vol. II, 1978-1979.

Rraft, L., Erikson, R., & Hill, J. ©North Dakota regional
public defender office: An evaluation. Bismarck, ND:
Nerth Dakota Combined Law Enforcement Council, 1973.

Nagel, S.S. "Effects of Alternative Types of Counsel on
Criminal Procedure Treatment," Indiana Law Journal, 43,
Spring 1973, 404-426.

Nathanson, M., Higham, W.R., Goldberger, G., Eaton, P.,
Sharp, E.J., & Groom, C.S. Montgomery County
(Tennessee) - Systems development study of alternative
legal defense services - Final Report, May 1975.
Washington, DC: National Center for Defense Management,
19746. :

Nie, N.H., Hull, C.H., Jenkins, J.G., Steinbrenner, K., &
Bent, H. SPSS: Statistical package for the social
sciences, 2nd Ed. New York, NY: McGraw Hill Book
Company, 1970. :

Singer, S., Lynch, B., & Smith, K. Final report of the
indigent defense systems analysis project. Washington,
DC: U.S. Department of Justice, 1975.

Steggerda, R.D., & McCutcheon, A.L. Legal defense for the
indigent defendant: A comparison of the effectiveness
of the offender advocate and court-appointed counsel in
the defense of indigents, Polk County, Iowa. Des ‘
Moines, IA: Drake University, 1974.

Supreme Court of Virginia, Office of the Executive
Secretary, Presentation to the public defender study
committee, Virginia State Bar, September 19, 1981.

Supreme Court of Virginia, Office of the Executive
Secretary, State of the judiciary report: 1980.

Taylor, J.G., & Stanley, T.P. Comparison of counsel for
felony defendants. Arlington, VA: 1Institute for
Defense Analysis, 1972,

U.5. Bureau of the Census, City and county data book:

1977. Washington, DC: U.S. Government Printing Office,
197s8.

P iy
e ] £ et

.

s
P e

[

Ry

PR

[

Virginia State Bar, Criminal Law Section. A study of the
defense of indigents in Virginia and the feasibility of
a public defender system. Report to the Governor and
General Assembly of Virginia, December 1971.

Wilson, W.D. Roanoke (Virgnia) public defender evaluation.
McLean, VA: PRC Public Management Services, Inc., 1977.




o

: ; # 3 arsi PN . Sy

TR X e R it L A i o i

e A
H
i
i
3
s
I
B
3
3
~ ¥
4
e
"'\

e e .

5
i 3 -
; i1
i
i
i 43 o
m ;
¢ N
. 5
i e T 3
R
+
N 4

g L v S RS L

SR R A

KNP O PR SR Y Y






