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ABSTRACT
ACKNOWLEDGEMENTS

This Report presents findings from an exploratory study of law and practice
with respect to the use of fines as a sanction for criminal offenses. The principal sources of empirical data are a national telephone survey of administrators
in 126 trial courts in 21 states; site visits, for interviel-1S a,nd observation,
to 38 courts in seven states; and examination of a sample of case records in New
York City's five limited and five general jurisdiction trial courts. The study
has also taken account of secondary materials including federal and state statutes, appellate court decisions, and books and articles dealing with sentencing.
Particular attention has been given to the recent experience of three Western
European countries--Eng1and, Sweden, and West Germany--that use fines very extensively as a sentence for criminal offenses.
The data indicate that patterns of fine utilization in the United States vary
widely: even within the same state or metropolitan area, as do practices with respect to fine collection and enforcement. Despite this diversity, however, there
are some common themes. First, fines are widely used as a criminal sanction and
their use is not confined to traffic offenses and minor ordinance violations.
Many American courts depend heavily on fines, alone or as the principal component
of a sentence in which the fine is combined with another sanction. Fines are
used most extensively in limited jurisdiction cou~ts, but some eourts that handle
only felonies also make considerable use of them. Practitioners who favor broad
use of the fine note that it is less costly than jailor probation and maintain
that it can be both a meaningful punishment and an effective deterrent.
Second, although large amounts of revenue are invo1ved--probab1y well over a
billion dollars annua11y--very few courts have reliable information on fine utilization and enforcement. Few judges or court administrators have a sound working knowledge of aggregate fine amounts, collection rates, or the effectiveness
of particular approaches to enforcement. Development of sound fines management
information systems could significantly enhance the capacity of courts to use,
collect, and enforce fines effectively.
Third, while the poverty of offenders is frequently cited as an obstacle to
broad use of fines, there is evidence that a number of courts frequently impose
fine sentences upon offenders with limited means and are relatively successful
in collecting them. Factors associated with high collection rates include limited use of installment payment plans, allowance of relatively short periods for
payment of the fine, and strict enforcement policies that include imposition of
a jail term in the event of default.
Several Western European countries have adopted sentencing policies that explicitly make fines the sentence of choice for offenses (including some crimes
of violence) that would result in jail sentences in many American courts. In
West Germany, legislation designed to minimize the imposition of custodial terms
of less than six months has been coupled with adoption of an innovative "dayfine" system. Based on a Swedish idea, the day-fine system enables fines to be
set at amounts which reflect the gravity of the offense but also take account of
the resources of the offender. This has resulted in greater fine use and has
contributed to a dramatic drop in the number of short-term custodial sentences
imposed by the courts. The study recommends experimentation with this approach
in American courts. More generally, the study recommends a fresh look at laws
and practices affecting the use and enforcement of fines and other monetary sanctions, with a view to development of a more consistent overall approach that will
(1) provide expanded sentencing options; (2) reduce reliance on short-term jail
sentences; and (3) better meet the needs of crime victims.

A research effort as complex and multi-faceted as this one draws upon
the talents of many and the valuable support of numerous others.
~possible
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to apportion specific thanks to individual members of the project

Staff for their particular contributions to a process that was so genuinely
collaborative.

As described in the Introduction of this report, there were
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CHAPTER I
INTRODUCTION:

A.

THE FINE AS A CRIMINAL SANCTION

Introduction
Sentencing policy in the United States has undergone major alter-

ation in many jurisdictions with the introduction over recent years of
sentencing guidelines, mandatory minimum sentences, and determinate
sentencing schemes.

With these changes, mainstream sentencing theory

and legislative activity have shifted away from the concepts of individualized justice and rehabilitation that have dominated American
sentencing philosophy during most of the twentieth century, and toward
an emphasis on incapacitation, deterrence and punishment (e.g., Von
Hirsch, 1976, 1981; Fogel, 1976; California Penal Law §1770).

The full

consequences of these shifts in theory and law have yet to be determined.

It appears, however, that they have contributed to growing

strains on the budgetary and correc:tional resources of many communi ties,
by adding substantially to prison and jail populations (Bureau of
Justice Statistics, 1982; Galvin and Polk, 1982).
One result has been a concern with targetting scarce jail and
prison space for those offenders who appear to be most deserving of it.
Collaterally, there has been a renewed interest in identifying meaningful alternatives to incarceration.

Given the limitations on custodial

facilities, there is a, perceived need for a wider range of enforceable
sanctions for offenders whose behavior calls for more than admonition,
but where incarceration may not be necessary or desirable.

Within

.

'r

\

)

.

.
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the realm of such alternatives, there has been particular emphasis on

fine orders by relying on the use of imprisonment, they would face

sanctions that are relatively new, especially community service and
restitution.

insurmountable constitutional barriers when offenders are poor.

Among traditional sentencing standbys, however, little

Finally, the general lack of interest in exploring the use of fines as

policy attention (and even less research attention) has been paid to the
fine as a punishment, or as an alternative to jail.

criminal penalties in the United States has been reinforced by the

Yet the fine is one

of the oldest, and possibly one of the most widely used,

widely held belief that the difficulty of collecting fines, coupled with

ways of punish-

the use of jail as the principal enforcement method, means that imposi-

ing people without relying on incarceration. 1

tion of a fine as a sentence is too often simply a drawn out, circuitous

The reasons for this inattention to the fine as a criminal
penalty are complex.

They J.'n I d
cue

way of incarcerating people.

'd 1 h
e y eld notions that the fine is

While there is undoubtedly some merit to each of these concerns,

WQ

neither rehabiliative (though restJ.' tutJ.' on '
J.S often thought to be) nor

I!

II

likely to deter and that, as a punishment, the effectiveness of the fine

they rest upon insufficient empirical evidence to be the basis for
policy, do not take account of the wide range of ways in which fines are

f

I:

is limited by constitutional restrictJ.'ons on J.'ts
It is often thought that, constitutionally, many

"
1
crJ.mJ.na defendants may

not be fined because they are indigent, and that

t
Cour s cannot collect

the fines they do impose.

II;

use and enforcement.

currently used, and disregard the possibility that fines may be an

Ii

alternative to custody at least under some circumstances.

Ii:, :

These limitations are thought to diminish the

However,

there has been no way to assess the extent to which these concerns
reflect real problems associated with routine fining practice.

rit

Despite

.1

value of a fine as punishment and also (when fJ.'nes
defendants) to encourage disrespect for the court.
concerns is a prevalent notion that if courts were

are disregarded by

a substantial increase during the last decade of empirical research on

li

Related to these

courts and sentencing practices (for example, Eisenstein and Jacob,

t

I

to attempt to enforce

1977; Church et al., 1978; Feeley, 1979; Ryan, 1980; Alfini, 1980;

1

Ragona et al., 1981; Vera, 1981), there exists no body of systematic

Almost a decade ago, a national commission called attention to
the potential of the fine as a sanction. It observed that,

knowledge about how American courts use fines as sentences or about

Properly employed,the fine is less drastic, far less

administrative practices and problems related to their use.

~ost~y to the public, and perhaps more effective than

J.mpr7so~ent or ?ommunity service (National Advisory
CommJ.ssJ.on on CrJ.minal Justice Standards and Goals
Report on Corrections, 1973:570).
'
in the

It is generally recognized that fines are widely imposed by

Ji
• I

r··

rl

De~pite such endorsements, no unanimity of opinion has developed

i
UnJ.ted States on the circumstances under which fines shOUld b
nmposed., ~er~ has continued to be what one recent observer has cal~ed
~ ~ pr~orJ. distrust of ~" in American policy diSCUSSions
(GJ.lle~pJ.e, 1981:201, emphasis in original), and a widespread belief
that fJ.nes are used relatively infrequently in criminal cases (e.g
McCrea and Gottfredson, 1974:17).
.,

Ameriean courts for routine traffic-related offenses and for violations

f

I

fi

of municipal ordinances.

II

areas has obscured the extent to which fines are imposed in more typi-

t!

.

<

t

,r,'J

,f

I

cally criminal cases.

1

"

,

j
/}

f

1
1
I

>

\

>

1

I

h

Indeed, it is likely that heavy use in these

Even in criminal matters, it is relatively easy,

,.
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-5upon reflection, to see a fine as an appropriate sanction for some
process, a sentence that has received altogether too little empirical
crimes.

For example, fines may be used for economic offenses (e.g.,
examination for its actual and potential role in the sanctioning

commercial fraud), particularly if ill-gotten proceeds have not other-

system. 2

wise been recovered, or for first offenders when there is no necessity
to impose more punitive jail sentences.

But what about t~e rather wide

range of other non-trivial, non-violent offenses that are the staple of
most criminal courts in the United States?

B.

The Study
It was this large gap in useful empirical information about the

Americ~n use and enforcement of fines in criminal cases that led to the

Data from Western Europe, particularly England and the Federal

present study.

The research upon which this report is based was a

Republic of Germany, suggest that these countries make extensive use of

collaborative effort of the Vera Institute of Justice and the Institute

fines, and that the fine is their sanction of choice in most criminal

for Court Management, with primary funding fram the National' Institute

cases, including some crimes of violence (Carter and Cole, 1978;

of Justice. 3

Gillespie, 1981).

use of fines because it felt the lack of informatio~ impeded serious

It is particularly notahle that both England and

The National Institute requested proposals to study the

Germany have made it an explicit national sentencing policy to reduce

policy consideration of the feasibility of expanding fine use (National

reliance on short-term incarceration by expanding the use of fine sent-

Institute, 1980).

ences (Casale, 1981; Gillespie, 1980; McKlintock, 1963; Hood, 1962).

involvement in empirical research on the dispositional process,

The data on Germany reported by Gillespie show that in a two year period

particularly in the New York City courts, and out of its long-standing

following revision of the German penal code (1968-1970), courts there

concern with exploring the feasibility of alternative methods of

Vera's interest in studying fining grew out of its

reduced their reliance on short term jail sentences from 20 percent to
four percent, and increased their use of fines from 63 percent to 84
percent; the data show further the resulting high use of fines continued
throughout the 1970s (1980:21).
In contrast, we know lit:".le about the extent to which fines are
used as criminal penalties across the many different types of American
courts.

We know even less about how they are collected and enforced,

and about their real or perceived efficacy as sanctions.

2 In this context it is intriguing to note that there is currently a widespread tendency across the country for judges, legislators, and
other policymakers to advocate the expanded use of monetary restitution
orders in the sentencing of criminal offenders (e.g., Forer, 1980), and
'that, for many, this preference exists side-by-side with deep-seated
reservations about the use of fines. Yet it is obvious (and significant) that both types of monetary sanctions raise some of the same
philosophical and practical questions of equity and enforcement.

Fining thus

remains a rather subterranean part of the American dispositional

3 Additional funds were provided to the Vera Institute by the
German Marshall Fund of the United States, for the collection of new
data on fine use in England, and by the City of New York, for a study of
fine use and enforceme',nt in the city I s criminal court; both these parts
of the research are discussed below.
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handling cases and sentencing offenders. 4

The Denver-based Institute
Given the time and financial constraints of this study, our data tend to

for Court Management (ICM) has been involved in issues of court adminis-

be uneven in their depth and in the extent to which they support gentration and management for a number of years, and was particularly
eraliza.tions; however, they also are often rich in their descriptive
interested in the problems courts face collecting and enforcing fines
content.

once they are imposed.

This report documents what has been a fairly wide-reaching but

nevertheless preliminary excursion into a virtually unexplored terriWe decided to make this first exploration into American fining
tory.

It has been a journey that has proven to be more interesting and

practice as broad as possible because of the paucity of information on
more provocative than we ourselves had expected.
the use and enforcement of fines in the American criminal justice system
and because of the enormous diversity of practice that characterizes

C.

The Central Questions and the Research Methods

\

,1

American courts.

The work we have done, therefore, is a preliminary,

largely descriptive examination of several key topics:

how fines are

t

The Context of American Fine Use

1

i

We began our exploration into American fining practices by trying

!

used by judges as criminal penalties; how they are collected and enforced in different types of courts around the country; how the legal

i

to develop a systematic picture of the legal framework within which the

J
·.1

use of fines in criminal cases takes place and an understanding of the

i

il
t

frameworks within which fines are imposed and enforced are structured;

historical and philosophical perspectives underlying American law and

how those involved in the day-to-day work of the courts view fines--what

practice in this area.

they regard as the principal advantages and disadvantages of using them
as criminal sanctions; what problems with fining arise because of the
poverty of so many offenders; and, finally, what experiences Western
European countries have had in recent decades in relying heavily on
fines as criminal penalties.
We recognized from the beginning that this attempt to take a
broad view would produce materials having some important limitations.

I
1
1

r

We approached this sizeable task in" three ways.

First, we reviewed all the U.S. state and federal statutes
(including the Distict of Columbia) for relevant content: the criminal
offenses for which fines are authorized as sentences, the amounts and
collection procedures permitted, the responses to default that may be
used, the provisions provided for the
other related issues.

These legal

diE~tribution

of fine revenues, and

provisions (current through 1980)

were extracted from the statutes, recorded, and then coded to reduce the
many specific laws into a standard format that would allow us to compare

4 See, for example, Vera's m9nograph on the disposition of felony
cases in New York City's courts (Vera, 1981); and Vera's other work in
the areas of the pretrial diversion of felony cases (Baker (Hillsman)
and Sadd, 1980), arbitration and mediation (Vera and Victim Services
Agency, 1980), the preparation of felony cases by the police (McElroy,
Cosgrove and Farrell, 1981), and the development of community service
sentencing as an alternative to short-term incarceration (Vera, 1981).

states.

In ·addition, we reviewed recent Congressional proposals to see

what directions revisions in the federal criminal code were taking.
Because criminal offenders' poverty is so clearly an issue in
this area of sentencing, we also sought to get a better grasp of the

..
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-9legal background of these statutes by examining judicial opinions
American Fining Practices
dealing with the imposition of fines on the poor and the jailing of
The second task of our exploration into American fining practice

those who default in fine payments, particularly if they are indigent.

was to develop empirical materials that would help fill the gap in our

Our second research activity, therefore, was a review of relevant state
appellate court decisions and those of the

u.s.

knowledge about how fines are used, collected, and enforced in different

Supreme Court.5

types of courts across the country.

Our third approach to a better understanding of the legal and

forward in this area, there is a need to answer such questions as:

historical context within which fining takes place was to examine the

criminal sanctions?

These included model criminal codes

What factors are associated with relatively exten-

sive and relatively limited fine use?

and accompanying commentaries, government commission reports, and books
and articles of both a legal and a social science nature.

To

what extent, and under what circumstances, are fines now utilized as

wide range of published materials that have dealt with sentencing in
general, and fines in particular.

For sentencing policy to move

What problems are encountered by

courts when they use fines with poor offenders?

Our goal was

What procedures are

followed to collect and to enforce fines, and what factors are asso-

to gain a sense of what purposes fines have been said to serve as

ciated with their success?
criminal sentences, what advantages and problems they are thought to
Designing a research strategy to address these questions pre-

present, and what empirical knowledge has been generated about their
use, collection .and enforcement.

sented serious difficulties because official statistics

It did not come as a surprise that

''''11

the details

of fine use, on rates of collection, and on methods of ~nfotcement are
this work revealed the practical and constitutional problems of fining
not typically kept by American courts.6

poor offenders to be widely viewed as the major constraint on the use of

answer these questions fully without extensive original data collection

fines as criminal penalties, and that there is disagreement about the
exact nature of the constitutional problems.

based upon samples of case records from the many different types of

It also confirmed that

courts that make up the very diverse American court system.

there is very little ~mpirical data on actual fining and enforcement
practices which has made it difficult for policymakers

to

GiVen the

time and budgetary constraints of this project, we chose an alternative

assess the

strategy:

extent or type of practical difficulties faced by courts in fining
offenders, including the poor.

Thus, it is difficult to

to generate systematically several different types of more

easily acquired data which, when pieced together, would give us at least

However, there have been a few very

a general empirical picture of fining practices around the country.

The

recent studies that have useful data and we have sought to incorporate
three different but complementary m,ethods we used to collect this

these findings.

6 Note, for example, that in a recent effort to compare the use
of 'fines in the United States with that of Western Europe, Gillespie was
forced to rely on data from the Federal District Courts and the Superior
Court of Washington, D.C. to reflect American practice; he could find no
other sources of relevant information (1981:198-199). Our own research
confirms the seriousness of this problem; i~ is extremely difficult to
assemble systematic information on practices about which few officials
anywhere in the country keep records •

5 Simultaneously, we also reviewed case decisions about the
proper use of fine revenues, the second major dimension of fining that
has generated significant case law.
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information were as follows:

a national telephone survey of 126 courts
network of contacts in court systems, rCM contacted

in 21 states; on-site visits to 38 courts of various types in seven

Ii

states; and an in-depth, case record study of fine use and collection in
New York City's five limited and five general jurisdiction courts.

Each

11

I
J

of these methods deserves discussion at this point because we draw

1

Using its national

• •
off~c~als

were asked how fines were used in

i

about their attitudes toward the use and enforcement of fines in their

1
!
i,

jurisdictions.

They

Finally, they were questioned

We know from recent empirical research on courts that data based

J,
1

upon the perceptions of court actors about what happens in their systems

I

cannot substitute in accuracy of detail for In-depth studies based upon

f1

actual case records.

11

describe major variations across different types of courts and

economically on fine us(~, collection and enforcement in criminal cases

as their geographic and jurisdictional diversity.7

These

enforcement practices and their success.

1

into how fines are used and collected around the United States.

The specific courts were selected for their st.r;tutory as well

B) •

were also asked in detail about their courts' fine collection and

I

courts.

Append~x
.

i

interesting, sometimes lmrprising, and heretofore unavailable insights

across various geographic regions of the country and different types of

(see

·i
~i
1

fl

felony courts in 21 sta1:es in order to generate data swiftly and

(or an appropriate deputy) by telephone using a structured questionnaire

their courts, with what frequency, and for what types of offenses.

far from definitive, th~:! data we have collected together provide

state- or county-funded limited jurisdiction and general jurisdiction

and interviewed that individual

~

I

Although

We undertook a tE~lephone survey of 126 municipal courts and

• • •
J'ur~sd~ct~on

chief clerk or

1\
II

heavily on them in this report; each method has certain strengths and
certain limitations for addressing the questions raised above.

court administrator •~n each

th~

I

However, the interview data do enable us to
re~ions

I

of the country in the broad patterns of fine use, collection and

1

enforcement strategies, and administrators' general reactions to and

,I

attitudes about those practices.

The general picture of fine use and

enforcement patterns provided by the survey also tends to be supported
by our other sources of data (i.e., the site visits and the New York
7 A two-stage process was used to select courts to be contacted.
First, states were classified according to their geographic location
and, based upon our statutory review, the extent to whj,ch their statutes
authorized extensive l1;r relatively limited fine use and whether they
had particularly interesting or unique provisions for fine collection
and enforcement. Twenty-one states were selected based upon their
diversity along these dimensions. Second, within each of the states
selected, two general jurisdiction trial courts and four limited
jurisdiction courts were selected, with two of the latter being
municipal courts and the other two being state- or county-funded courts
that handle misdemeanor cases. Although generally the same approach was
followed in all 21 st~tes, it varied slightly in some places. A
complete list of the jurisdictions contacted is found in Appendix B, as
is Table B-1 which shows the number of each type of court surveyed b~l
region of the country.

City case record research).

However, the specific details about each

jurisdiction obtained from the telephone survey require further
empirical verification, and we will offer some suggestions at the end of

--~-----
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Ii zed practices, more moderate volume, and less economically marginal

this report about what directions research of this sort might take. 8

population).9
On-site visits were made to 38 county, municipal, city and
In all visits, interviews were conducted with judges, court
federal district courts in order to obtain a more in-depth understanding
staff, prosecutors, defense attorneys, and probation officers.
of particular fining policies or practices.

We asked

Some sites were selected
about the use of fines in local courts, and about their collect:i.on and

because our statutory review or telephone survey indicated that their
enforcement activities.

Actual sentencing proceedings were observed

practices were particularly interesting (e.g., Delaware's work program
where possible.

In addition, court clerks' offices and those of

p~oba-

for fine defaulters, and Georgia's use of probation officers to enforce
tion departments, separately-funded court-supported projects (e.g., work
relatively high fines imposed upon relatively poor people).

Other sites
alternative programs), municipal offices and regulatory agencies were

were selected because they were close to Vera or ICM and appeared to
visited to observe other fine-related practices.

In each court we asked

illustrate a particular type of court (e.g., New York City with its
for official statistics to document what we were told about practices.
relatively decentralized practices, high case volume, and poor innerHowever, as we have already indicated, such systematic verification was
city offender population, and Denver with its relatively more centrararely possible; with very few exoeptions, court record systems are
simply not organized to provide the necessary data.
8 We chose to interview senior court administrative personnel
(chief clerks or court administrators) for both practical and substantive reasons. It was by no means unimportant that these individuals
were relatively easy for ICM to identify personnallYi that they were
accessible to contact by telephonei and that, as system managers, they
were generally willing to participate in long, detailed, and often
difficult interviews conducted under less than optimal conditions.
Their cooperation was also encouraged by their familiarity with ICM's
work of assisting courts to improve their administrative operations.
Just as important, however, was our judgment that a chief court clerk or
administrator would be as knowledgeble as any other single individual in
a court about the pattern of that system's reliance on different types
of dispositions and sanctions, or at least that he or she would be no
more prone to inaccurate or distorted perceptions than any other likely
candidate for the interview. Furthermore, we felt it was extremely
important for the purposes of the study to know about fine collection
and enforcement practices. Corning after the imposition of a fine as a
sentence, these activities are generally the responsibility of the court
clerks and administrative staff, and o~ exploratory interviews
suggested that judges tend to be less than knowledgeable about the
details of these practices and the problems they entail. We recognized,
however, that administrative personnel are not as likely as judges to be
informed about why certain sentences are imposed and what expectations
are held about different sanctions. Therefore, we relied upon our
actual visits to a wide variety of courts to collect information about
judges' perceptions of these sentencing matters.

1

As

a result, we

rely upon the information collected from the site visits primarily to

I

illustrate the diversity of practice suggested by the survey data, to

I

.j

J

9 Courts visited during the study were: New York City: New Yor~
County Criminal Court, New York County Supreme Court, Bronx County
Criminal Court, Bronx County Supreme Court, Kings County Criminal Court,
Kings County Supreme Court, Queens County Criminal Court, Queens County
Supreme Court, Richmond County Criminal Court, and Richmond County
Supreme Court; New Jersey: Trenton Municipal Court and Newark Municipal
Court; Delaware: Court of Common Pleas (Wilmington); Wisconsin:
Milwaukee Municipal Court, Milwaukee County Circuit Court, and Dane
County Circuit Court (Madison); Arizona: Phoenix Municipal Court,
Maricopa County Justice Courts (Phoenix), Maricopa County Supreme Court
(Phoenix), Tucson City Court, Pima County Consolidated Justice Court
(Tucson) I and Pima County Supreme Court. (Tucsonb Georgia: Fulton County
State Court (Atlanta), Fulton County Superior Court (Atlanta), City
Court of Atlanta, Clayton County Superior Court (Jonesboro), and Alcovy
Circuit Superior Court (Monroe); Colorado: District Courts in Denver and
Boulder Counties, Denver County Court, Boulder County Court, Arapahoe
County Court, Boulder Municipal Co,urt, and Englewood Municipal Court;
United States District Courts~ New York Southern Distl:,:I.ct, New York
Eastern District, and Washington, D.C. District Court.
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-15examine in detail how particularly interesting practices operate, and. tel
raise questions about what might be associated with the variations in

our knowledge, similar information about fining in American criminal

practice we observed across courts.

cases is not available elsewhere.

Finally, separate funding to the Vera Institute from the City of

While their uniqueness makes the New

York City data extremely interesting and valuable, it also means that

New York made it possible for us to carry out original statistical

the sample (which reveals both similarities and differences among the

research on fine use, collection and enforcement in the five limited

city's various court's) cannot be compared directly with or generalized

jurisdiction (misdemeanor) courts and five general jurisdiction

to other American courts.

(felony-only) courts within New York City's geographical boundaries.

We

However, the results are provocative and

raise serious questions about the untested assertions scattered through-

drew a sample of all 2,165 arrest cases that were sentenced in the

out the American sentencing literature about the uncollectability of

criminal parts of these ten courts during one week in October 1~79. 10

fines in cases other than those involving routine traffic and muniCipal

The extensive data we compiled on each case from official records

ordinance violations.

included information on arrest and sentence charge, the sentence
Fining In Western Europe
im90sed, fine payment history, warrants for nonpayment, criminal history
The third task in our exploration of American fining practice was

of defendants and, where available, defendants' employment status.

to consider the practical and policy implications of our data in light
Thus, we were able -co examine how fines are imposed in relation

to

other
of the recent experience of several Western European countries which use

sanctions for the same and different arrest and conviction charges, and
fines as the sentence of choice in criminal cases.
we were able

to

England and the

track the success of collection and enforcement efforts
United States share a common legal tradition and, despite considerable

for up to one year after imposition of the fine.
differences in criminal procedure and law, the British system remains
The analysis of these New York City court data provides both a
the most readily comprehensible from the American viewpoint.
relatively detailed description of the fine enforcement process and a

t~ile the

Swedish system is more idiosycratic, it has attracted attention in the
reliable estimate of these courts' collection success.

To

the best of
United States because it has been a pioneer in legal thought and

10 New York City is composed of five separate count~es: New York
County (Manhattan); Kings County (Brooklyn); Bronx County; Queens
County; and Richmond (Staten Island). Each county has its own elected
District Attorney. Its court system is composed of a Criminal Court in
which, with a few non-relevant exceptions, all criminal cases begin but
only misdemeanor and certain violations are processed to disposition,
and a Supreme Cour't which is a general jurisdiction tri&l court for
felony cases. Very importantly, the cases included in our sample are
only those following an arrest (i. e., they do not include summons cases)
and they exclude cases involv~ng routine motor vehicle or municipal
ordinance violations.

n

\«

>

e

practice.

Recently, its development of a "day fine" system as a way of

trying to impose fines equitably Upon defendants of differing economic
circumstances has drawn the interest of American and British policymakers.

Fortunately, the Federal Republic of Germany has adapted the

Swedish day fine to its own court system, one that is more under-

+
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standable in the American and British context, and its operation has

"i

materials will be drawn upon throughout this report as we discuss what

been r~latively thoroughly studied (Albrecht, 1980).11

'1,

we have learned about fining in American courts. 12

,,

"t

\

I

Because these European countries have substantial experience
using fines in

~he

t1

vast majority of their criminal cases (upwards of 70%

D.

lJ

IiII

of the non-traffic cases in England and Germany), we reviewed the legal

Like others who have had the opportunity to conduct multi-juris-

)

l

dictional research on American criminal courts, we have been struck by

1

the tremendous diversity of these courts and of the environments within

)

and research literature on their practices and the sentencing philosophy
behind them.

The Findings in Brief

j

In addition, with support from the German Marshall Fund of

~!

the United States, the Vera Institute's London Office conducted a preli-

which they operate (see Eisenstein and Jacob, 1977; Church, et al.,

I

1978; Alfini, 1980; Ragona, et al., 1981).
minary statistical analysis of fine enforcement practices in two English

1
'j

magistrates' courts.

'I

As

with the data collected on New York City, the

terms of the size and composition of the popUlations they serve, the

i

English data provide a picture of how two rather different lower courts

1

approach the problem of offenders who do not pay their fines.

1

We have

They vary enormously in

legal frameworks within which they operate, the types of cases and
defendants they deal with, their operational procedures, the resources

1

included in Appendix C a fairly extensive discussion of our review of

1I

available to them, the skills and attitudes of their judges and other

the European literature and our original research in England; these

1

practitioners, and myriad ot,her factors.

1

Our data suggest that pa.tterns

I
1

of fine utilization also vary widely from court to court even within the

i

same state or metropolitan area, as do practices with respect to collec-

'1

tion and enforcement.

I

I

There are, however, some common themes that emerge from the

11

various types of data we have gathered.

•

Not all were expected.

One

1
,I
1

clear finding is that the fine is used very widely as a criminal

,J

sanction in American courts (that is, as a sentence in cases other than

~

the violation of routine traffic and ordinance laws).

'\

11 The "day fine" concept refers originally to a Swedish innovation that has attempted to reconcile the two potentially conflicting
principles of consistency (or uniformity) and equity in sentencing,by
creating a two-stage decision process in setting the amo~~t of a f~ne.
First, the number of day fine units to which an offender will be sentenced is determined with regard to the seriousness of the offense but
without regard to the means of the offender; thus crimes of equivalent
gravity may be assigned the same number of units as the sentence. The
monetary value of each of these units, however, is determined separately
in the second stage of sentencing and is explicitly set in relation to
what the offender can afford to pay given his or her financial means and
responsibilities. Thus, the total penalty--the degree of puni~hment-
should be in proportion to the gravity of the offense across different
offenses but, within a given offense, it should cause an equivalen~
level of economy (short of severe hardship) across defendants of differing means.

>

\ ,

>

•

i

It is probably

tiI

!
I
11

12 Because of the similarity between the English and American
legal systems, because the English use coercive enforcement techniques
that are of interest to American practitioners, and because their
record-keeping systems permit collectio~ of rather complete data on
enforcement procedures (which American court records usually do not),
the National Institute of Justice has funded a follow-up research
project to a~plore the enforcement of fines in magistrates' courts in
greater depth. The results of this study, carried out by the Vera
Institute of Justice's London Office, are expected in mid-1983.
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more widely used than any other type of sentence.
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I

Collaterally, we

,)

found that fining is big business for American courts; large amounts of

The wide diversity of practice revealed by our data persuades us

I

money, probably well over a billion dollars annually, are collected by

that courts should begin to examine their own use and collection of

'i

courts across the country.

fines.

'!

J

They may be surprised at what they find; we certainly

~re

in

J

Another theme is that fines are viewed differently and used

New York City.

It also persuades us that more detailed research on

actual fine use and techniques of successful collection in a range of

differently in courts of limited jurisdiction, in "hybrid" courts that

fl

deal with both misdemeanors and felonies, and in general jurisdiction

1

courts that handle only felony cases.

!

well provide us with concrete information about how jurisdictions can

!

improve their fining and collection practices and perhaps expand their

!

specific courts is likely to be fruitful.

i

Practitioners in the lower courts

~

tend to hold appreciably more positive views of the fine as a sanction,

111

and fines are used far more frequently in these courts.

However, while

use of fines (and other monetary and quasi-monetary sanctions) for some

I

limited jurisdiction courts are the heaviest users of fines, some courts

Together these efforts might

groups of offenders now jailed for want of other enforceable options.

,I

I
1

that handle only felony cases make surprisingly extensive use of fines.

E.

Although our data are sketchy here, in certain courts fines appear to be

J

In this report, we have attempted to weave together the general

j

used for some categories of offenses that can include quite serious

1

criminal behavior.

tion, and enforcement with the more impressionistic information we have

I

gathered about the specific fining practices of different courts.

i

I

ferent types of courts; Chapter IlIon their collection of fines; a:nd

I

Chapter IV on their enforcement against defaulters.

I

'I
t,!

undertake a somewhat speculative di.scussion about the

struc-

tural and attitudinal factors that appear to influence the extent of

I

fine use in different courts.

11
11

II

In Chapter VI, we look

a~

some of the

policy issues surrounding the use of fines and other sentences and offer

, I

.,)

some suggestions about directions for future policy-related research in
this area.

rI

Finally, in Chapter VII, we offer a series of recommenda-

,'1

I

tions for practitioners and policymakers Who are interested in moving

il!'

J,I

.

statutory~

j

also relatively successful in collecting them.

>

In Chapter V, we

I

II

,«

Chapter II focuses on the use of fines in dif-

I

II

courts not only use fines frequently for non-trivial offenses but are

less frequently and seem to have substantial difficulty collecting them.

substantive chapters.

I

However, despite the difficulty of obtaining valid and reliable

Others use fines much

In

doing so, we have organized the remainder of this document into six

I

way as to make this type of policy-relevant information readily access-

data on fine utilization and enforcement, there is evidence that some

.I

/1i

other sanctions), collection rates, enforcement success, and so forth.

ible.

i
1

fine levels, the frequency of fine use (alone or in combination with

Moreover, their administrative records are seldom maintained in such a

descriptive data we have assembled about patterns of fine use, collec-

-j

Few practitioners or

policymakers have sound working knowledge of their own jurisdictions'

;1

1

A third common theme is the lack of relevant and reliable informati on on fine utilization and enforcement.

Outline of the Report

!

toward the more effective use of fines as criminal sanctions.

1
I
I

+

+
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As is inevitable in any effort to provide a readable overview of
a great deal of information, some topics we touch upon in the report are
not covered in as much depth or detail as they were in the original
research.

This is certainly true of the statutory and case law reviews,

cHAP'I'ER II

the study of the New York City courts, and the work on European fine
use.

USE OF THE FINE AS A CRIMINAL SANCTION

To assure that all the materials collected in this exploratory

study are available to interested individuals, the ten Working Papers we

A.

prepared during each stage of the research have been compiled into five
volumes which will be made available upon request.13

The Purpos7E,.. of a Fine Sentence
It is not difficult to find reasons for the
attractiveness of fines for sentencers •
••• [F]ines are unequivocally punitive, designed
to deter, a signifil.: :mt attraction now that the
treatment/rehabilitation ideal has fallen f~om
grace. The meaning of fines is clear. Unll.ke,
community service, probation or even custody, lot
is doubtful whether sentencers, defendants,
victims, and public at large disagree about what
a fine represents •••• (Morgan and Bowles, 1981:
203; emphasis in original.)

It is our hope

that this report of our exploratory efforts, in conjunction with the ten
Working Papers"will stimulate further thinking about fine use and
enforcement in the United States, and that these materials will help
encourage innovative practice and policy-related research in this little
examined area of sentencing.

While this rather typical British perspective on the fine as a
sanctloon
loS more unequlo'vocal than almost any statement in the American
"
fine literature, there appears Ilo'ttle theoretical disagreement on either
side of the Atlantic about the purposes served by a fine sentence.
Fines obviously do not incapacitate, and th ey are rarely thought to be

13 These working documents encompass some 900 pages of material.
The first volume contains Working Papers #1-#3, which report on our
review of the American State Statutes, the Model Codes, and the Federal
Statutory Law Relating to Fine Use (all by Joyce L", Sichel); it also
contains Wor~~ng Paper #4 on the Case Law and Conatitutional Problems in
Default on Fines and Costs (by Alice Dawson); and 'Working Paper #5, the
Review of the United States Fine Literature (by Id\a Zamist and Joyce L.
Sichel). The second volume, authored by Barry Mahoney, Roger Hanson ahd
Marlene Thornton, is Working Paper #6 on the Use of Fi'nes as a Criminal
Sanction in American State and Local Trial Courts: Findings from a
Survey of Clerks and Court Administrators. The third volume is Working
Paper #7, Ida Zamist's empirical study of the Use of Fines in the New
York City Courts. The fourth volume contains Working Papers #8 and #9
which report on Visits to Selected State and Local Courts and on U.S.
District Court Fine Imposition and Collection Practices, both by Joyce
L. Sichel. The fifth and final volume is Working Paper #10, the report
on Fines in Ellrope by Silvia S.G. Casale.

'n

>

\«
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rehabilitative. 1

But fines are often thought to be of deterrent value,

either to the offender hlo'mself or to other would-be offenders, particularly when the f lone
loS
'
'relatlo'vely large or when it is set to deprive
offenders of profits from their crimes.

Economic theorists, for

example, who tend to conceptualize criminal behavior as a rational
cost-benefit activity (e.g., Becker, 1968; Ehrlich, 1973), often look to
1 Although sentencing theorists do occasionally view,the f~ne as
potentially rehabilitative by making offenders aware of thelor ~ocloal
obligations in paying out their fine (Mil:er, 1:56; B:st ~d Blo~zon,
1970) this perspective is more commonly round lon con)unctloon wl.th
anoth~r monetary penalty, restitution, which has attracted considerable
attention in recent American sentencing discussions (Forer, 1980) •

..

e

-22-23fines to deter offenders from crimes of gain both by removing the profit
from their illegal activity and by exacting an additional monetary

services rather than fines fe.g., California, Connecticut, Florida,

penalty (see, Zimring and Hawkins, 1973).

Indiana, New Jersey, Virginia and more recently, New York State; Table

Fundamentally, however i fines

are thought to be punitive; and questions about their use in both

A-1, Appendix A).2

Western Europe and tbe United States tend to revolve around their

Generally speaking, model penal codes and sentencing standards in

appropriateness in relation to other punitive sanctions, particularly

the United States have reflected the long-standing and widespread

incarceration, and around related practical issues such as whether a

American perspective of discouraging rather than encouraging the use of

fine can be set high enough relative to offenders' means to be suffi-

fines.3

ciently punitive.

reform and revise federal criminal laws.

Despite the decline of rehabilitative goals and the resurgence of
retributive concerns (although these are not always explicitly acknow-

This position is also reflected in most recent a'ctempts to
Beginning with the Brown

Commission, which issued its final report in 1971, these efforts have
tended to downplay the usefulness of fines except for minor offenses or

ledged), fines have not been put forward as a major alternative to
incarceration in the United States as they have in Western Europe,
particularly in England, West Germany and Sweden.

Instead, incapacita-

tion seems to have sway, especially for more serious offenses, but also
for persons repeatedly convicted of less serious crimes.

For felony

offenses, for example, statutes passed by the various states in recent
years have generally attempted to mandate and lengthen prison terms but
have not tended to increase fine ceilings or strengthen fine enforcement
practices.

And, whether impelled by concern for protecting the public

or by retributive sentiments, legislators in some states have seen fit
to actually proscribe a fine as the sole sentence for felony offenses
(e.g., New Mexico, Ohio, Virginia and Colorado).

When new monetary

penalties have been written into the law, often for misdemeanors and
lesse~

felonies as well as for n~re serious offenses, they are likely to

be in addition to other penalties and in the form of restitution payments or special assessments to support victim compensation or police

2 While most states that have recently revised their statutes in
these areas express a bias in favor ot: restitution, it is noteworthy
that both Maine and Massachusetts have the opposite provisions--that
restitution be considered secondary to fine sentences. In Maine's language: "Restitution for victims is ancillary to central objectives of'
criminal law. It shall be applied only when other purposes of sentencing can be appropriately served" (ME. REV. STAT. ANN. tit. 7A, §1321).
And Massachusetts prohibits the imposition of restitution in lieu of a
fine (MASS. ANN. LAWS ch. 276, §92A (Michie/Law, Co-op».
3 The ~erican Law Institute's Model Penal Code (1962) would have
lawmakers aut.lorize fines only where they seem likely to deter future
crimef3 of gaiu. Fines are not to be used in addition to imprisonment or
probation unless deterrence or correction of the offender will be espec~.
ially served by the additional fine penalty (§7.02(2». The court is
to avoid fining those who would be prevented from making restitution if
they had to pay a fine and to avoid fining those \mO would be unlikely
to be able to pay a fine (§7.02(3». Further, judges are not to impose
fines as a sole penalty unless public protection is assured, b~cause
fines leave offenders at large (§7.02(1».
Several of these caveats about fine imposition are repea.ted in
later model codes. Fine sentences are not to be used where they may
compromise public safety, says the National Council on Crime and Delinquency in its Model Sentencing Act (1977). The American Bar Association
(ABA), sponsor of Standa~ds Relating to Sentencing Alternatives and
Procedures (1978), would require judges to believe that deterrence or
correction could be accomplished through a fine before such a sentence
was impos(!l!d (§3.7(c». The ABA would also restrict fines for felony
offenses to those cases where the defendant has gained money or property
(§2//(a». But the ABA, as well as other model code drafters, strongly
recommends restitution as a desirable sentencing option or adjunct.

-24-25major ones involving pecuniary gain.4

I

n strongly negative language,

the Brown Commission stated:

for fines.5

Indeed, many of the concerns about fines expressed by the

Brown Commission are voiced by Europeans in relation to sentences of
Because fines do not have affirillative rehabilitative
v~lue,and because the impact of the imposition of a
f~ne ~s uncertain, e.g., it might hurt an offender's
d~pendents more than the offender himself, fines are
d~scouraged ••• unless some affirmative reason indicates
that a fine is peculiarly appropriate (National
Commission on Reform of Federal Criminal Laws 1971.
296) •
'
•
In striking contrast, legislators and other policymakers in

imprisonment and, in this way, are used to justify and to encourage the
imposition of fines.
Although comparisons across national boundaries are always
tricky, it appears that the Federal Republic of Germany shows the most
extensive use of fines for adult offenders sentenced for criminal

Britain, Germany, and Sweden have taken quite the opposite stance: fines

offenses of a non=traffio variety.

have been embraced as the sentence ot choice, even for some quite

offenders are sentenced to fines in that country.

serious offenses, while imprisonment ( part~cularly
,
for short terms) is

equivalent proportion appears to be about 73 percent, and in Sweden it

regarded with the lack of

enthus~asm

•

th t
a

~_

'

="er~cans

have generally had

is about 69 percent.

Approximately 75 percent of such
In England the

And these countries' use of the fine is not

restricted to petty crimes.

About two-thirds of all German offenders

sentenced for crimes against the person are fined, as are about half of
all such offenders in England and Sweden.

Whatever the contrasts may be

5 For example, a recent English policy report on fine default
begin5 as follows;

4 For example, in 1979, the Senate Committee on the Judiciary
repo:-ted out S :'722/ co~enting "It is intended by the Committee that
the ~ncr7ased f~nes P7rm~tted ••• wilJ. help materially to penalize and
deter
975)
k wh~te
' "collar cr~me" (96-533 'p .
, and that "h'~gh f'~nes and
wee ends ~n Ja~l could sometimes substitute for a long prison term" (p.
9 73). However, no U.S. code revision proposals have passed both houses
o f Congress to date.

We start by stressing the considerable merits of the
fine as one of the most valuable options available to
courts. The fine is attractive to sentencers because
it is flexible and is seen to combine elements of
both reparation and deterrence. In terms of reconviction rates it compares well with other sentences
and is also economical, even when the cos~s of
enforcement and imprisonment for default are taken
into account. It is this general satisfaction with
the fine which is its greatest strength. Such a
situation is worth safe-guarding. It is therefore
important that nothing is done which would undermine
its position as the foremost sentence in British
courts. Becg"15e of t.l-J.e undoubted merits of the fine
we believe that, despite the current economic recession, there is scope for greater use of fines as an
alternative to a custodial sentence. We support the
view of the Justices' Clerks' Society that the fine
has 'the most potential for growth as an alternative
to a prison sentence.' (National Council for the
Care and Resettlement of Offenders, 1981: 1.12-1.13).

,
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for precisely the same criminal behavior, it is clear that in England,

i

Germany, and Sweden, the fine is heavily used and that it is the sanc-

II

tion of choice for many types of criminal offenses, including some
considered quite serious.

greater emphasis on intensive casework; the probation order in European
systems may be a less perfunctory exercise in supervision and treatment
than is at times the case in the United States.

As we indicated in the last chapter, it is
The dominant use of the fine in Europe springs from the open and
!

also the primary alternative to short-term imprisonment as a penalty in

<{
"

i

'~

all these criminal justice systems, most dramatically in Germany since
1969.

unabashed objective to punish the offender.

Yet the fine is seen as the

less punitive of the two major sentencing alternatives: the fine or the
According to Gillespie's data (1980:21), over 113,000 people were

jail/prison term.

This view may be the result of a lower level of

imprisoned for short terms in 1968 (i.e., less than six months); but by
commitment in Europe to the rehabilitative concept with respect to
{

1976, this number had dropped to under 11,000 per year.6

1
I

The explanation for the differences in policy perspective between

,l

these European countries and the United States is probably quite com-

j

plex, but it does not appear to reflect alternative philosophies about

'IJ

Concern about the ill effects of custody have been voiced

since the 18th century, and the treatment model of imprisonment never
won the following in Europe which it enjoyed for a time in the United
States.

Thus in Europe the aims of sentencing tend to be couched in

1

the general purposes served by fine sentences: on both sides of the
Atlantic, the fine is seen as punitive and possibly deterrent.

imprisonment.

>.

J,I

However,

1

guarded terms reflecting modest expectations.

For these reasons, the

fine is the preferred sentence by virtue of its less counter-productive

t
II

effect on subsequent behavior.

1

preference for fining is expressed by the notion that, at the very

ing literature, it is primarily large fines that are regarded as puni-

/:Ji

least, fines are likely to be less ineffective in terms of subsequent

tive and as deterrent sentences.

j
1
I

behavior by offenders who are fined than are other penalties (Harris,

while in Western European thinking, this philosophical perspective

I
4

appears to hold regardless of the size of the fine, in American sentenc-

The issue of the sentencing purposes

for which small fines are imposed has received less attention in this
country.

In

I

"
,1

:'1

addition, in these Western European countries, probation,

i

In

part this may be due

I!

Ii

Ii
J!

Ii

II'j
,I
, I

/

f1
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:t.

i
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(Morgan and Bowles, 1981:204).8

1

to a

6 Because of the general lack of information available to
Americ~ aU~ience~ on fine use in Europe, we have included a fairly
extens~ve discuss~on of the literature in this report (see Appendix C,
"The European Experience: Fines as the Sentence of Choice"). This
~pendix, and references in the text of this report to European
l~terature or research, are drawn principally from Working Paper #10
(1981), prepared by Silvia S.G. Casale of Vera's London Office.

1980:10),7 and that, at best, they may be penologically effective

,I

with its central rehabilitative aims, is used less frequently and more
selectively than in the United States.

In England, for example, th.e resulting

f

7 The somewhat tentative tone of this proposition appears to
result primarily from a disinclination to claim generalizable effects
for any sanction, rather than from a lack of belief in the efficacy of
fines.
8 The principal basis for this proposition is data showing tilat
reconviction rates for fined offenders are lower than those for offenders sentenced to probation or short-term imprisonment (McKlintock,
1963:173; Davies, 1970; Softley, 1977:7-9). While such data are not
thoroughly enlightening because one cannot be, certain that the groups of
offenders sentenced to different penalties are not substantially
dissimilar in terms of their backgrounds, including previous convictions, demographic or socioeconomic status, these findings are used to
~upport the policy position that the fine is no less ineffective than is
incarceration for fined offenders.
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These perspectives have not gone unnoticed in the United States,
and those who have called f

or

'.

reexam~nat~on

sanction, although we are not certain how frequently they are used

of the fine's potential have

alone, as contrasted with their use in combination with other penalties

proceeded from an implicit premise that fines are used relatively infre-

(see Section D below).9

quently in this country by comparison to England and other European

administrators to a telephone survey question asking in general terms

countries (Carter and Cole, 1979; Gillespie, 1981; Ryan, 1983).

Table II-1 summarizes the responses of court

about the extent of fine usage in their courts with defendants convicted

Although opinions vary with respect to whether the fine should be used

on charges other than parking and routine traffic matters.

more widely as a criminal sanction in American courts, neither the

It shows

that 19 of the 74 respondents in limited jurisdiction courts (26%)

proponents of wider use nor the skeptics have had a firm sense of the

replied that their courts use fines in all or virtually all such cases.

extent to which fines are in fact utilized for particular types of

An additional 38 respondents (51%) reported that their courts used fines

offenses or of the range of variation in usage among American courts

in most of these cases.

that handle similar types of cases.

Th

e

d

evelopment of some base of

Only seven respondents (9%) indicated that

their courts seldom use fines in these cases.10

knowledge in this area seems essential to serious consideration of
proposals for broader (or more limited) use of fines.

One objective of

our study, therefore, particu-larly of the telephone survey, was to
begin to fill in this gap in knowledge about fine use.

Most of our

discussion in the remainder of this chapter will focus on what we have
learned about the frequency with which fines are used ~n
... different types

'\

of courts across the country, the types of offenses with which they are

l

used, the forms fine sentences take, ~~d their amounts.

B.

9 In this report, the term "limited jurisdiction courts" refers
to municipal courts and to county- and state-fundea courts that handle
ordinance violations and/or state misdemeanors. (See Appendix B for a
list of courts surveyed by their classification.)

Frequency of Fine Use
One of the dominant themes to emerge from the telephone survey of

10 These seven Were; Santa Fe Municipal Courti Santa Fe District
Magistrate Court; Davidson County General Sessions Court (Nashville,
Tenn.); San Francisco Municipal and County Court; Ramsey County Municipal Court (St. Paul, Minn.); City Court of Syr.acuse, N.Y., Criminal
Division; City Court of Buffalo, New York; and Lakewood, Colorado,
Municipal Court. The latter court, located in a relatively affluent
suburb of Denver, apparently does not use fines in non-traffic matters
possibly because it makes extensive use of a diversion program in these
cases.

chief clerks and court administrators is that f';n'es are
...
used very widely
as a criminal sanction in American courts, more so than we had anticipated prior to the start of the project.

In limited jurisdiction

courts, which handle well over 90 percent of the criminal cases brought
before the courts in this country, fines appear to be the predominant

3

>

n

\

)

.

h
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The heavy fine usage reported by these respondents in cases other
than parking and routine traffic matters is consistent with data found

Table II-1

in the few other recent studies that have dealt, at least in part, with
FREQUENCY OF FINE UTILIZATION FOR CASES OTHER THAN PARKING
AND ROUTINE TRAFFIC MATTERS, BY TYPE OF COURT

the sentencing process in misdemeanor courts. 11

In studying the lower

court in New Haven, the business of which does not include traffic cases
Fre~enc~

Type of Court
Limited Jurisdiction
General Jurisdiction
Fel., Misd" and
Ord. Viol.
General Jurisdiction
Fel. Only
TOTAL
Source: Telephone survey.

All or
Virtually
All Cases
19

Most
Cases
38

of Use

About
Half
10

or ordinance violations, Feeley (1979) found that 45 percent of the
sentences were fines; bail forfeitures (which are regarded, apparently,

Seldom
7

Never
0

Total
74

as the functional equivalent of a fine) accounted for an additional 17
percent, for a total of 61 percent.

Ryan found that in the misdemeanor

caseload of the Columbus, Ohio, Municipal Court (which does include some
1

15

7

5

o

28

traffic cases, many of which are driving while intoxicated (DWI», fines
were imposed in 87 percent of the cases where defendants were convicted

o

5

4

13

58

21

25

2

24

(1980:94-5).

Ragona and his colleagues (1981:7-8) found that between 75

percent and 81 percent of the sentences imposed in the three municipal
20

2

126

courts they studied (which included some traffic and especially DWI
cases) involved a fine. 12
Whilr; fines are used less frequently in the New York City
Criminal Court than in some other misdemeanor courts, the fine is nevertheless the most commonly used sanction in that limited jurisdiction

11 Not only has there been very little empirical work on the use
of fines, there has been relatively little research on courts'
processing and disposition of cases other than felonies. The three
recent stu~ies upon which-we draw in this chapter, that do examine the
sentencing of cases in misdemeanor courts are: Malcolm Feeley's study of
the Court of Common Pleas in New Haven (1979); John Paul Ryan's study of
the Franklin County, Ohio, Municipal Court (Columbus) (1980-81); and
Anthony J. Ragona, Malcolm Rich and John Paul Ryan's comparative study
of misdemeanor cour-ts in Austin, Texas; Tacoma, Washington; and Mankato,
~Lnnesota (1981).
12 In addition, Gillespie (1982:9) found that 53 percent of all
misdemeanor cases receiving court supervision dispositions in Peoria
County, Illinois, were sentenced to a fine.
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court (which handles relatively few traffic cases and no ordinance or
parking violations).

Our sample of 1,945 sentences imposed in cases

that had been initiated by an arrest shows that, on a citywide basis,
fines make up 31 percent of the sentences in these cases (see Table
11-2).

The frequency of use varies considerably from county to county

within the City1s Criminal Court, ranging from a low of 21 percent in
New York County (Manhattan) to a high of 50 percent and 52 percent in
Queens County and Richmond (Staten Island), respectively. 13
At the other end of the spectrum of courts surveyed, most general
jurisdiction courts that handle onll felony cases appear to use fines
much less extensively than do other types of courts.

As indicated in

Table 11-1, respondents in fifteen of the 24 felony-only courts
contacted in our telephone survey (63%) reported that their courts
seldom or never use fines.

The survey responses from these courts are

also conSistent with case record-based data both from our sample of
convicted cases in New York City1s general jurisdiction felony court,
where fines are used in fewer than five percent of the sentences

13 In summons cases, however, approximately 85 percent of the
sentences in Criminal Court are fines. Widespread use of summons in
lieu of arrests was introduced in New York City in the 1950s. Of the
over 340,000 summonses issued in 1980, about one-third were for traffic
offenses (mainly driving an uninsured vehicle) and the remainder were
for the violation of local ordinances and a few minor Penal Law
violations,. such as trespass, when someone has jumped the turnstile to
avoid paying a subway fare (see Zamist, Working Paper #7, 1982: 146ff) •
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Table II-2
SE~TENCES

Sentences

Fine Only
Fine

&

Prob.

Fine

&

Condo Disch.

New York
No.
'%

Bronx
No.

188

115

.,.
A

(Subtotal--Fines)

( 193)

Jail

143

Jail & Prob.

20.4%
001

3

0.4

3

(20.9)
15.5

( 121)
34,

-0-

Intennittent Impris.
Probation
'l'ime Served
Condo

IN NEW YOHK CITY CRIMINAL COURT ARREST CASES,
BY COUNTY

Discharge

!lncond. Discharge

TOl'AL

1

%

42.3%

1• 1
(44.5)
12.5
0.4

1

0;4

24

2.6

24

8.8

347

37.6

17

6.3

176

19.1

74

27.2

39

4.2

100.0%

-0-

272

108

1.1

0.1

923

Kin2s
No.
%

100.1%

25.5%

>.

>

\«

>

.

,

%

111

40.7%

0.2
14

3.3

Richmond
No.
%

23

-025

9.2

5

42.6%

CitX Wide
No.
%
545

28.0%

-o-

S

0.3

9.3

51

2.6

(123)

(29.1)

( 136)

(49.8)

(28)

( 51.9)

87

20.6

52

19.0

19

35.2

335

17.2

4

0.9

-0-

-O-

S

0.3

(601 ) (30.9)

-0-

2

0.7

-0-

4

0.2

41

9.7

11

4.0

-0-

100

5.1

13

3.1

9

3.3

-0-

386

19.8

146

34.5

55

20.1

13.0

458

23.5

9

2.1

8

2.9

-0-

56

2.9

423

99.9%

Source: One-week sample of all sentenced cases, New York City courts.

,

Queens
~

273

99.9%

7

54

100.1%

1945

99.9%

'::
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imposed,14 and from Eisenstein and Jacob (1977:274) who report that
fines represented fewer than five percent of the sanctions imposed on
convicted felony defendants in the three cities they studied (Detroit,
Baltimore, and Chicago).
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combination with other penalties, What practices they follow with
respect to collection, and so forth. 15
Despite these exceptions, it would seem likely that the gener-

Similarly, Gillespie (1982:7) reports that

ally limited use of fines in felony courts has encouraged the prevailing

fines do not appear to be heavily used in felony cases in many Illinois

II.'i

courts.

belief that fines in American courts are almost exclusively restricted
to routine traffic cases and relatively minor criminal offenses (e.g.,

(

In contrast, Table I1-1 also shows that five of our respondents

!

j

from the 24 felony-only courts reported that fines are used in most
cases in their courts.

have seen, fines are used for a wider range of Celses in limited juris-

ti

diction courts, and Table 1I-1 also suggests this is the case for many

ri

II
I

possibility that there may be more room for expanded use of fines in at
least some felony cases than is generally thought feasible.

I"}

Gillespie

I!!
i

(1982:11-12), for example, notes that in two Illinois countiss 20 and 25
percent of the felony cases receiving either a conditional discharge or

misdemeanors (and, in some places, ordinance violations) as well as
felony cases.

These courts have been grouped together in the second row

of Table II-1 although they represent a fairly wide range of different

I
i

types of courts.

'/

from these important "hybrid" courts (Pottawatomie County District

'/

Court, Shawnee, Oklahoma) indicated that virtually all its cases (other

~1

Clearly, it would be desirable to

"hybrid" general jurisdiction courts, that is,. courts that handle state

I

a court or probation supervision sentence were sentenced to a fine, most
often in combination with probation.

Yet, as we

II

This suggests that there are exceptions to the

general practice of rarely using fines in felony cases, and raises the

Carter and Cole, 1979:155, 161; Gillespie, 1981:198-201).

I

h~ile only one of the 28 telephone survey respondents

know more about the courts that use fines extensively for felony offenders--the kind of caseloads and defendant populations they have, when

/1

and how they use fine sentences, Whether fines are used alone or in

Ii
".1

Ii

Ii

/

/

14 According to aggregate data available from the New York state
Office of Court Administration, only 198 of the 13,102 se~tences imposed
in the Supreme Court (New York City's general jurisdiction trial court)
in 1980 were a fine alone (1.5%). These statistics, however, do not
indicate the number or proportion of sentences in Which fines were
imposed in combination with another sentence, such as prison or probation. In examining the sentences imposed during a one week period in
October 1979, we found that none of the 220 Supreme Court sentences were
for a fine alone. Only four of them (1.8%) involved a fine in combination with another sanction, which was always probation.
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15 Two of the felony courts contacted by our survey were in
Georgia (Atlanta's Fulton COtUlty Superior Ccurt and Marietta's Cobb
County SUperior Court). We made site visits to courts in Georgia and
confirmed the telephone survey data with interviews and observations
(but not with case record-based data Which are not available in these
courts), everyone agreed that Georgia courts routinely use fines in
felony cases. In felony courts in Atlanta and the surrounding area,
fines are commonly imposed in combination with probation (called
"probated sentences" in Georgia) primarily as a means of enforcing the
fine but also as a means of increaSing the severity of a probation
sentence, it i5 also sometimes imposed in combination with a prison
sentence. Despite a very poor defendant population, all Georgia courts
appear to use fines extensively and judicial, court, and probation
personnel take the position that almost anyone can pay a fine. One
Fulton County SUperior Court judge said that he almost always imposes a
fine (along \>.'ith any nonin,c,;:arcerative sentence), and indicated that a
fine of $250 per year of probation was the "going rate." As we will
discuss in subsequent chapters, Georgia probation department personnel
are responsible for collection and can use t~e threat of probation
revocation to enforce payments.

-~~---

- - -- ----

--

--~

-

- - --

-36-

than parking and minor traffic offenses) were disposed of using a fine,
the majority (15, or 54%) indicated that most of their cases involved
use of a fine.

In contrast, five of these courts (18%) reported that

they seldom used fines, suggesting considerable variation in fine use
within this category of courts. 16

As we shall show below, it is impor-

tant to know far more than we could learn through the survey about the
specific types of cases dealt with in these courts, and about Whether
fines are used in conjunction with other penalties or alone, in order to
better understand their use of fines as criminal sanctions.
Analysis of the survey data suggests that fines may be more
commonly used in
(Table 11-3).

~~uthern

states than in other regions of the country

This tendency appears particularly pronounced in general

jurisdiction felony-only courts.

Six of the eight respondents from

these felony courts who reported their courts used fines in half or more

.

16 To provide some examples, "hybrid" general jurisdiction courts
reporting that they seldom used fines in criminal cases included the
Superior Court in Maricopa County, Phoenix, Arizona; the Fourth JUdicial
District Court in Minneapolis, Minnesota; and the Superior Court of
Spokane County in Washington. Among those reporting fine use in most of
their cases were the 10th Circuit Court in Birmingham, Alabama; the
Fairfax County Circuit Court in Virginia, and the Kenosha County Circuit
Court in Wisconsin.
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Table II-3

FREQUENCY OF' FINE UTILIZATION, BY REGION AND TYPE OF COURT
South

Fre~encx

of Fine Use

Gen;
Fe!.
OnlX

Allor virtually all cases
Most cases
About Half

3

Seldom

2

Never

0

~tal.,

8

Source;

Telephone survey.

Gen:
All Ltd

0
3

Northeast/Midwest

0
2

1
1

0

4

5
16

Gen;
Fe!.
onll
0
2

Gen:

West
Gen:
Fel.
Onll

Gen
All

Ltd

Total

0

1

7

20

9

0

2

13

58

6

4

1

0

4

21

All

Ltd

0

7

11

2

0

1

2

2

3

9

2

3

25

2

0

0

0

0

0

2

19

23

10

5

27

126

0

24

6

"
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of their cases were from the south.

Whereas only two of the eight
are also comparatively more diverse in 'their structure and practice. 18

southern courts in this category said that they seldom used fines, eight

Nevertheless, while there are clear differences in sentencing across the

of the nine western courts and five of the six northeastern/mid\'1estern

Atlantic, and significant ones (including the possibility that fines may

courts said that they seldom use fines.

be used as sole sentences more often in Europe than in America), our

There appears to be less regional variation at the limited juris-

data suggest they may not be quite as extreme as some have thought

diction court level, but the southern courts contacted in the survey

(Gillespie, 1981; Carter and Cole, 1979).

still tended to report somewhat more frequent use of fines than did
their counterparts in other regions.

For example, official data on the magistrates' courts of England

Respondents in 19 of the 23

and Wales (the courts that generally parallel our limited jurisdiction

southern limited jurisdiction courts (83%) reported using fines in most

courts) indicate that 74 percent of the convictions in non-traffic cases

or virtually all cases, compared to 15 of 23 (65%) of the eastern/

resulted in fines in 1978 (Criminal Statistics, 1980: 120).

midwestern courts and 20 of 27 (68t:) of the western courts. 17

whelming majority (77%) of the 74 American limited jurisdiction courts

Overall.. the survey and collateral data suggest that fine use for

surveyed by us in 1981 reported that they used fines in all, virtually

criminal offenses in the United States, while not of the magnitude of

all or most of their non-traffic cases.

that reported for our Western European neighbors, is more widespread and
extensive than has been generally believed.

The over-

Unfortunately, direct

And we know from actual case

18 The only data reflecting "national" sentencing statistics for
the United States are those for U.S. District Courts. Given the nature
of these courts' jurisdiction, however, they cannot be considered the
equivalent of the court systems of European countries for which
national-level data are assembled. Moreover, the statistics for the
federal courts published by the Administrative Office of the U.S. Courts
(Annual Report of the Director of the Administrative Office of the U.S.
Courts) seriously understate the number of fines imposed in U.S.
District Courts because they subsume any combination sentence involving
fines under either prison or probation categories in the statistics they
publish for the public. However, a document prepared for internal use
by the federal court system lists each sentence imposed in U.S. District
Courts separately (Administrative Office of the U.S. Courts, United
States District Court, Sentences Imposed Charts, Twelve Month Period
Ended June 30, 1980). This report was obtained and used by our research
staff to tabulate the actual incidence of fines imposed (alone and in
combination).
Almost one third (30%) of all sentences imposed in U.S. District
Courts during the year 1979-80 involved a fine, either as the sole
sentence or in combination with probation, and occasionally with prison.
r'ine-only sentences were 14 percent of the total sentences; and another
12 percent were fines levied in combination wi.t~h probation.
(It is
noteworthy that a probation-only sentence is not a legal federal sentence; U.S. Code, Title 18 §3651.) In five percent of the sentences, a
fine was combined with a prison sentence which also may include probation.

comparisons with England, Germany and Sweden are extremely difficult.
National data for the United States do not exist, and American courts

17 It shOuld be noted that our site visits and interviews with
people around the country SUpported the impression gained from the
telephone survey that courts in the southern region of the country
utilize fines (and possibly other monetary penalties, assessments and
fees) somewhat more heavily than courts in other regions of the country;
this does not mean, however, that other courts do not rely upon them.

b
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Table II-4

records that the proportion of offenders sentenced to a fine in a 1979

TYPES OF OFFENSES FOR WHICH FINES ARE COMMONLY USED,
BY TYPE OF COURT

sample of the five courts that comprise New York City's limited jurisdiction court were 21, 29, 45, 50 and 52 percent (for a combined total
of 31% for the City's Criminal Court).

In addition, official British

Ltd.
T

statistics indicate that 14 percent of the indictable cases sentenced in

While our American data also suggest that fines

Drinking in Public/Public Drunkenness/carrying an Open Container

New York City, where a large portion of the upper court cases involve

Criminal Trespass

crimes of violence, statistical data indicate that about five percent of

cases) are fines.

DrUg-Related Offenses (including
sale and possession)

78

9

o

39

24

3

o

27

32

8

1*

41

15

4

o

19

14

5

o

19

10

2

9

3

3

15

23

10

11

44

6

2

17

3

o

20

14

2

o

16

19

9

8

36

2

3

2

7

Weapons (illegal possession, carrying
conc.ealed weapon, etc.

Types of Offenses for which Fines are ~

Shoplifting

Some sense of the kinds of cases in which fines are imposed by
different types of American courts can be obtained from Table II-4.

2

Vandalism/Criminal Mischief/
Malicious Mischief/Property Damage

the sentences handed out in the Supreme Court (for indicted felony

The

data reflect answers to an open-ended question asking telephone survey

Bad Checks
Other Theft
Forgery/Embezzlement

(N=126)

30

Loitering/soliciting Prostitution

In

Total

(N=24)

22

Disturbing the Peace/Breach of the
peace/Disorderly Conduct

only courts we surveyed (38%) reported that they used fines in half or

(N=28)

Gen. Jur.
Fel. Only

54

Violation of Fish & Game Laws and
Other Regulatory Ordinances

are used less frequently in upper level courts, nine of the 24 felony-

C.

(N=74)

Reckless Driving

those handled by American general jurisdiction felony-only courts) were

~ of their cases; only two indicated that they never used them.

Juris.

Driving While Intoxicated/DUI

the Crown Courts of England and Wales (cases more or less equivalent to

sentenced to a fine.

e of Offense

Gen. Jurisdiction
Fel., Misd., & Ord.
Violation

Fraud

13

9

4

Assault
Burglary/Breaking and Entering
Robbery

*

6

29

14

5

48

2

6

6

14

3

4

o

Superior Court, Cobb County - 1% of caseload includes misdemeanors.
Source: Telephone Survey.

~.
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-42-43respondents to indicate the types of offenses for which fines are
commonly used in their courts. 19

While some of these differences undoubtedly reflect variation among

The first striking thing about the

jurisdictions in the type of criminal behavior that falls under similar

table is the wide range of offenses for which fines are reported to be
commonly used in the 126 surveyed courts.

Looking first at the total

,I

1 I

I
I:

column, it is clear that relatively serious motor vehicle offenses

statutory offense categories, some also reflect different sentencing
practices.

Certain courts fine offenders; others use alternative sanc-

,1

(driving while intoxicated (DWI) and reckless driving), which may enter
courts as either misdemeanors or felonies, are often dealt with by

I!

I:

tions, including incarceration. 21
Table 1I-4 also suggests interesting patterns of fine use by

1:

fines.

20

So also are the variety of behaviors that comprise disorderly

conduct/breach of the peace offenses, drug-related offenses (sale and
possession), some thefts, and assault.

In each of these categories

(except for DWI where almost two-thirds of the courts report using

Ii

fj

I
,
i

offense category within particular types of courts.

For eKample, of the

23 felony-only courts, eleven respondents (46%) reported that conviction
on drug-related charges'commonly carries a fine.

Other felony offenses

I

J

mentioned with some frequency by these respondents as commonly punished

fines), almost a third of all the courts report that fines are commonly

by a fine included theft (33%), burglary/breaking and entering (25%),

used.

and assault (21%).

For other categories of offenses (including prostitution,

Rather provocatively, respondents in three of these

criminal trespass, criminal or malicious mischief, shoplifting and bad

23 felony-only courts volunteered that fines were commonly used for

checks), some courts surveyed use fines commonly, but most did not

robbery offenses (Marietta, Georgia; Little Rock, Arkansas; and Orlando,

report doing so in this survey.

Florida); it would be helpful to know What specific types of behavior

This enormous variability among courts

in their use of fines in similar offense categories is as interesting as

are covered by this charge and why judges in these courts, but not in

the range of offenses for which fines are used across these courts.
19 It is important to note that these data are based upon
responses to questions about common crimes as defined by criminal
statutes, for example "burglary" or "assaul1:." Because the actual
behavior that results in a conviction for "assault" in one jurisdiction
may not be the same as the behavior resulting in that conviction charge
in another, we cannot be certain what behavior is being punished by a
fine (or any other sanction) without further research.
20 Despite its heavy reliance on fines for many, indeed, most
types of offenses, Sweden relies upon short-term imprisonment for drinking driving offenses; in fa~t, in a given year, over a third of all
persons received into Swedish prisons are there as a result of such
convictions. England and Germany, however, are closer to the American
practice with heavier (though not exclusive) reliance on disqualification from driving, fines and mandatory alcohol treatment. (For a
discussion of compara.tive approaches to drinking driving, see Casale,
1980.,

21 There is some evidence in support of the idea that jail sentences may be a frequent alternative to a fine, but without much more
detailed research comparing criminal behavior (and not just statutory
offenses) across jurisdictions, sophisticated comparisons of sentencing
choices are not possible. Some pioneering work in this area has been
done by Ragona and his colleagues, who compared sentence choice across
three misdemeanor courts (1981). They concluded from their data that
"Where defendants visibly have sufficient resources to pay, they will be
fined. Where defendan'ts lack such resources they will be given probation, sent to jail for a (short) term, or (increasingly in recent years)
sentenced to community service restitution ••• " (p.21). Gillespie
(1982:13) also notes that in felony ~ases in two Illinois counties
"unemployed offenders were more likely to receive a jail sentence than
employed offenders." He t<.')() concludes that greater use of community
service options for those m1employed who cannot pay fines might provide
an alternative to jail. Finally, in our own sample of New York City's
Criminal Cou~t, we found that, for eKample, theft-related misdemeanor
offenses were sentenced qui,te differently in the various counties. In
Manhattan (New York County), 22% were fined While 40% were jailed. In
the Bronx, 11% were fined and 36% jailed. In Brooklyn (Kings County),
6% were fined and 38% jailed. In Queens, 12% were fined and 63% jailed,
and in Richmond (Staten Island), 12% were fined and 77% jailed. (See
Table D-1 in Appendix D.)
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most others surveyed, regard a fine as an appropriate sentence.

It may

be that, as in felony cases in Georgia, a fine is used as a sentence in
combination with probation (or even jail).

Judges in Georgia indicated

that they imposed combined fine and probation sentences on drug sellers,
bookmakers, pimps, gamblers, OWl offenders, thieves, and a variety of
"racketeers;" it is possible that they, or judges in other jurisdictions, might include some robbers as well.
Table II-S shows the distribution of all sentences in arrest
cases in New York City's misdemeanor court.

These data parallel the

survey data iv. Table 1I-4 on limited jurisdiction courts around the
country.

Fines are used in New York City with some frequency for a wide

variety of misdemeanors, including OWl and reckless driving (the majority of the few motor vehicle cases appearing in the New York City Criminal Court), gambling, disorderly conduct, loitering, possession and sale
of controlled substances, prostitution, lesser degrees of assault and
theft, and criminal trespass. 22

It is also notable that, at least in

New York City, many of the misdemeanor cases that were fined were not

22 As Table II-S indicates, approximately 40 percent of the
Criminal Court sentences for disorderly conduct/loitering and for
drug-related offenses involved fines, as did about two-thirds of the
gambling convictions and a quarter of the assault convictions. There
is, however, considerable variability from county to county (see Table
0-1 in Appendix 0). For example, only 14 percent of the prostitution
convictions in New York County (Manhattan) resulted in a fine, compared
to 36 percent in Kings Co~~ty (Brooklyn) and 87 percent in the Bronx.
The use of fines in assault cases ranged from less than 10 percent (1 of
12 cases in Kings County) to 60 percent (3 of 5 cases in Queens
County). Whereas all the gambling convictions in the other counties
resulted in fines, only about half the gambling offenders in New York
County were fined. This diversity probably reflects, inter alia,
differences in the nature and seriousness of the behavior within the
same offense category, the socio-economic status of the defendants, and
the political environments of the counties.
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Table II-5
SENTENCES IN NEW YORK CITY CRIMINAL COURT, BY CONVICTION TYPE
CITYWIDE SAMPLE
CONVICTION
CHARGE TYPE
Gambling

Motor Vehicle
Dis .Con., Loitering
Drugs

Assault
'L'heft-related
Trespass
Other

55
80
179

64
10
61
22
24

TOTAL

*

-

50

Prostitution-related

FINE AND
C .D., PROB.

FINE ONLY
No.
%

545

~.

-

6~.5

63.0

21

13.6

-

-0-

17

5.3

4

7.7

15

28.8

2

28.0

1.2

7

5.2

56

2.9

177
47
31
343

-

-

a

0.8

20

0.5

PROBATION
No.
%

19.0%

5.4

2

17.9

1

-

3.8

19.9

12.9

16

9.4
4.2

8

15.1

-

19

34.0

19.2

-

JAIL
No.
%

-0-

12

35.4

%

43.9

-

-

-o-

CONDo
DISCHARGE
No. %

-

2

1.6

127

100.0%

197

30.0

29

5.7

505

100.0~~

35

23.8

6

4.1

147

99.9%

73.3

5

1.6

-

-0-

321

100.0%

3

5.8

10

19.2

-

-0-

52

99.9%

25

6.2

88

21.8

4

1.0

403

99.9%

2,2

12.9

52

30.6

11

6.5

170

99.9%

16

11.9

30

22.4

4

3.0

134

99.9%

19.9

457

23.5

56

32

-0-

60

11.9

5.4

20

13.6

235

11.4

27.6

14

8.2

23.1

22

16.4

100

5.1

-

100.0%

-0-

19.2

I

TOTAL
No.
%

25.2

-

-0-

10

%

84

9.5

-0-

~.

-0-

a

-

UNCONC!.
DISCHARGE

-

S

6.0

46

17.7

TIME
SERVED
No.
%

386

2.9 1943*

100.0%

Twu cases were misSing charge type.
SourCe: One-week sample of all sentenced cases, New York City Cr1minal Court.
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trivial, nor were most of the fined offenders youths or first offenders.
offenses, vandalism of federal property, extortion, bribery and other
Forty-seven percent of the misdemeanor convictions that resulted in a
forms of corruption, various types of frauds (e.g., mail, land,
fine in Bronx County had initially entered the court on a felony charge
securities, food stamps), and embezzlement.
(after screening by the District Attorney's Office), as had 51 percent
of the misdemeanor convictions in Kings County and 13 percent in New
York County (Zamist, Working Paper #7, 1981:80).

However, the federal judges interviewed report that they are
often reluctant to impose a large fine as a ~ penalty in a more

Furthermore, over 80
serious white collar crime, imposing it instead in combination with a

percent of the fined offenders in the sample were 20 years or older
prison term or probation.
(p.100), and relatively few were first offenders:

Especially for serious offenses, they believe

this was a first
that fines have insufficient general deterrent value.

One judge in New

arrest for fewer than one out of five of the sample of sentenced
York's Southern District told researchers he is concerned about poten-

offenders (p.92).

tial financial manipulators reading in the Wall Street Journal about a
Neither the data on New York City nor the survey data on courts
colleague "let off" with a fine.

This theme, a fine used in combination

aLound the country indicate that the use of fines for white collar
with other penalties in contrast to a fine as a sole penalty, has arisen
crimes is widespread in state and local courts.

This probably reflects
at several points in this discussion of fine use, and we now turn to a

the fact that these crimes constitute only a small proportion of their
caseloads.

fuller discussion of it.

The picture in the federal courts is somewhat different,
D.

however, reflecting the fact that the proportion of the felony caseload

Forms of Fine Sentences: The Fine Alone and the
Fine in Combination with Other Sanctions

involving white collar offenses is appreciably higher in federal
district courts than in state courts.

As indicated above (footnote 18),

One of the important ways in which fine use appears to vary
across courts is in the exte·nt to which fines are imposed in combination

of the 28,598 sentences imposed in U.S. District Courts in the year

with other sanctions.

ending June 30, 1980, 30 percent (8,705) involVed a fine.

(or set of sanctions) obviously affects the severity of the overall

While many of

The use of a fine together with another sanction

these sentences were for relatively petty offenses, it appears that

penalty, and may also have a bearing on the effectiveness of fine

fines were also used, often in combination with probation and occasion-

collection and enforcement.

ally with prison, for a wide variety of relatively serious offenses,

nation with other sanctions are quite rare, but in Sweden, while it is

many of a white collar/economic nature.

by no means the rUle, combining fines with other penalties has been a

According to judges and proba-

In England and Germany, fines in combi-

tion officers interviewed in the U.S. District Courts we viSited, the

more frequent practice in recent years (Casale, Working ~aper #10,

more serious cases in which fines are commonly used include narcotics

1981:8).

In our telephone contacts with American courts and in our site

visits, we encountered examples of a wide range of practices; however,

>
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because data are not readily available in most courts concerning the
the fine is often made a condition of probation, and non-payment can

frequency of these practices, we were not able to compile 'systematic

become grounds for revoking probation.

information about their distribution across the American jurisdictions
we studied.

tion is the sentence of choice in a wide variety of misdemeanor and

While this will have to remain a matter for attention in

felony cases, probation officers report that revocation is fairly

future research on fines, we think it important to illustrate the
!

variety of ways in which fines are used and point to places where it

common, but rarely with nonpayment of the fine as its only cause.

combination also appears with some frequency in felony cases.

Fine plus jailor prison

Fine plus suspended jailor prison term

In this type of sentence, the fine tends to be an added punish-

fraud, corruption and so forth, and also large-scale sale of narcotics.
Therefore, as indicated above, it appears to be most prevalent in the
federal courts, although state court dealing with these types of

tion.

The length of the jailor prison term may indicate the serious-

ness with which the judge views the offense; suspension of it, usually
on condition that the fine is paid by a certain date, provides an inc entive for timely payment of the fine.
Fine or jail alternative

offenses probably also use this sentencing form.23

This is the traditional "$30 or 30 days" sentence.

probat~

This combination, commonly used in some southern states and in
federal courts, may be found in cases involving relatively large fines,
but this is not always so.

In this situation alsq, the fine is usually the principal sanc-

This combina-

tion appears to be fairly common in cases involving white collar crime,

Fine plus

The probation department acts primarily as

the fine collection agent, and periodic meetings of the offender and the
probation officer provide a means of monitoring payments.

In

Illinois, at least in two counties studied by Gillespie (1982), this

appears that different forms are in relatively common use.

ment, often used to deprive an offender of illegal gains.

In Georgia, where this combina-

(In Atlanta

even the traffic court has a probation staff attached to it.) Payment of

jurisdictions, a dollar-to-days ratio is established by statute;
elsewhere it is up to the judge to establish the alternative, sometimes
within statutory limits (as in New York State).

While in some sense

then, the "choice" of penalty is left to the defendant, this type of
sentence ~s
~
~
. usual 1 y meant t 0 b e a f~ne
and the J'a~l
"alternative" is
viewed as an enforcement device to be employed by the court only if
necessary. 24

23 Alternatively some jurisdictions use "shock incarcel':ation"
(short term sentences') in conjunction with a fine as a method of
stiffening the general reliance on fines without overburdening the jail
system. (We heard some discussion of this in Georgia.) More
frequently, however, short jail sentences, to humiliate and deter
operators of illegal businesses, are combined with a fine which is
viewed as "an expensive license fee" (Sichel, Working Paper, #8,
1981:9) •

In some

This is certainly tr'ue in New York City I S lower courts

where fines are viewed by judges as punishment and an individual

24 In contrast, in England this type of fining occurs mainly for
trivial offenses involving "socially inadequate offenders" (e.g.,
repeat public inebriates) when there is no real expectation of payment;
thus this fine is a disguised prison sentence. However, because the
offenses are very minor and the sums imposed are small, the time served
is generally very slight, usually less than twenty-four hours.

-50-51deterrent for those who do not need to be removed from society (Zamist,
combined with other sanctions (see Table II-2) and the same ~ppears to

Working Paper #7 , 1981: 14).25

be true in New Haven (Feeley, 1979: 137-139).

Fine alone, partially sUspended
Like the suspended jail sentence, the particllly Suspended fine

Neither of tll'" latter two

lower courts, however, handle many serious traffic cases (e.g., OWl).

appears to be aimed mainly at encouraging prompt pa,yment of the net fine

It appears that in misdemeanQr courts that do sentence OWl offenses with

amount.

some frequency, the fine in combination sentence may be more prevalent.

In

some places, however, as Ryan suggests, this practice may

also be designed to enhance a judge's popularity: " ••• as a skeptical

For example, as noted earlier, Ragona and his colleagues studied three

Judge G. remarked ••• 'a heavy fine makes the police happy ••• suspending

misdemeanor courts that use fines extensively (1981).

part of it makes the defense happy'" (1980: 94) • 26

combination sentences accounted for 71 percent of all sentences; they
were primarily OWl cases.

Fine alone
Although some courts use fines in combination, others do not.

In Austin, fine

Of the remaining cases, seven percent were

fine-alone sentences; these were virtually never OWl ,cases.

In

the two

The "stand-alone" fine appears to be the most frequently employed type

other courts studied (Tacoma and Mankato), fines \..ere used alone in 71

of sanction in a great many limited jurisdiction courts.

and 68 percent of the cases (mostly criminal, rarely traffic), and in

In Peoria

County, Illinois, 53 percent of the misdemeanor cases receiving court

cow~ination in less than 10 percent of the cases (mostly OWl).

supervision sentences received a fine alone, whereas only two percent

data from Columbus, Ohio, also suggests that fines in combination are

received a fine in combination with another penalty (Gillespie,

often found with serious traffic cases, especially OWl.

1982:9).

these cases, defendants received sentences that involve some combination

In New York City's Criminal Court, fines are also rarely

Ryan's

In half of all

of fines, incarceration, suspension of the driver's license, and
25 The jail alternative set at the time a fine is imposed i's
intended to elicit compliance. In New York City, the number of days
tends to increase as the dollar amount increases. Twenty-five dollar
fines are accompanied by threats of up to five days, while fines
exceeding $500 carry alternatives of 30 to 90 days. Nevertheless, as
Table 0-2 in Appendix 0 shows, there is great disparity in the number of
days for each dollar range; this probably reflects the varying number of
days judges believe is the appropriate level of threat necessary to
encourage individual offenders to pay. Because offenders differ in this
regard, it would seem appropriate to find this type of disparity.
26
.
We have also encountered fines that have been fully suspended
(e.g., Arizona) because judges believe the offender has been sufficiently punished by the costs of posting bond, serving time in pretrial
detention, or a losing income from lost work time. The suspended fine
has also been suggested as a response to the problem of fining poor
offenders and will be diSCUSSed further in Chapter IV.

attendance at special programs for drivers who drink; however, in
criminal cases, only one defendant in five was sentenced to a fine
combined with a jail term (1980:99).
Pr~~tices with respect to the use of fines alone and in combina-

tion with other sentences are also influenced by statutory limitations
and by judges' objectives in imposing sentences.

In some jurisdictions,

for example, certain types of offenses are punishable only by fine
(e.g., many ordinance and traffic violations), while other offenses may
not be punishable by fine at all (e.g., certain felonies or in repeat

_____
1'_ _ , . _ ... _
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Additionally: the more judges are aware of (and

offenses.

Crimes about which the public has become alarmed often have

concerned about) collection and enforcement, the more likely they may be

the highest authorized fines because punitive laws relating to them have

to impose a fine in combination with another sanction in a fashion

been added in recent years.

designed

to

ancourage payment.

.

may be fined $30,000 for a drug offense but only $2,000 for burglary~

We will look at this issue more closely

in our chapter on enforcement.
E.

For example, a defendant in Rhode Island

and in Florida, where fine ceilings tend to be low, felonies resulting

Fine Amounts

in injury or death may be punished by fines up to $10,000.

Most state penal codes establish dollar ceilings on fine amounts

Statutory fine ceilings tend to escalate along with perceived
offenB',~,

for particular offenses or classes of offenses defined by their slever-

seriousness of the

ity~ minimum fines, however, are rarely established.

correlation (see Sichel, Working Paper #1, 1981: Appendix).

dramatically around the country.27

The maxima vary

For example, Arizona, the state

although this is by no means a perfect
It seems

clear that latitude to impose high fines is intended to foster both the

authorizing the highest fines, provides a $ 1,000 fine maximum fo:r. dis-

retributive and deterrence aims of sentencing.

orderly conduct, a $150,000 fine maximum for auto theft, a $172,500 fine

clearest in the "gain" provisions in many state statutes which allow

max~ for sale or possession of a narcotic drug by an individ~~l, and

fines to be set in multiples of the amount of profit gained from a

~llon

dollar fine ceiling for a felony conunitted by

it

corporlition.

property crime.

These aims become

Such laws are thought to alert offenders that this type

By contrast, Vermont has fine maxima of $500 for disorderly conduct,

of crime is viewed seriously, and it is hoped they will discourage

$500 for auto theft, and $1,000 for possession of a large amount of nar-

offenders from continuing to engage in it.

cotic drug, and no special provisions for corporate defendants.,

both to forfeit his gain and to pay an additional penalty I it. is

While

If an offender can be made

these differences may reflect the differing wealth of states' :tesidents

reasoned that he will rationally avoid such criminal activities in the

and businesses, it is probably more pertinent that Arizona has recently

future.

revised its criminal statutes, providing for higher fines more in keeping with tile inflated cost of current living.

Delaware and Nor'1.:h Carolina are ,exceptional in that their

However, it is noteworthy

statutes explicitly leave the amount of the fine for many offenses

that even V,ermont sets the highest fine ceilings for narcoticSI

entirely to the discretion of the sentencing judges; in practice,
however, this is what happens in most courts around the country.

27 For an illustration of the interstate variability in fines
permitted for a given crime, see Table A-2 in Appendix A wherE~ we show
the maximum fine authorized by each state for a hypothetical nonviolent
felony offense--the embezzlement of $6,000 by an individual ~lployee of
a manufacturing firm. Embezzlement is clearly a crime of gairl (assuming
the sum is not recovered) for which many state statutes explic:itly or
implicitly encourage tile use of large fine penalties. Yet Sill: states do
not authorize a fine for the offense at all, and four provide only a
modest fine of under $1,000 (presumably to be imposed in conjunction
with imprisonment).

I

I

f

c'

States

generally give judges the legal latitude to set the amount of fines
anywhere at or below the statutory maximum.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _'trrn-_ _>....._ _ _ _..;'w'_...
)_...·_,;,I_ _ _ _ _ _ _ _ _ _ _ _ _ _ _.)/1l........_--.l+______
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tell, most fines are

~et

well below the maximum, judges in fact ha,ve

wide discretion in setting fine amounts. 28
Table II-6

Gillespie (1982) notes that in Peoria County~ Illinois, 85
percent of the misdemeanor fine sentences were under $150.

Malcolm

MODAL FINE AMOUNTS IMPOSED IN NEW YORK CITY CRIMINAL COURT,*
BY CONVICTION CHARGE TYPE, AND BY COUNTY

Feeley (1979) also calls attention to the low fines, as well as to the
few jail sentences, imposed on convicted defendants in New Raven's Court
of Common Pleas as examples of how judges in misdemeanol:' court:stend

Conviction
Char e t e

New York

Bronx

$50

$500

$100

Motor Vehicle

25

25

Dis. Con "

50

to

Gambling

be lenient in sentencing.

Fines in New Haven rarely exceeded $25.

Even

assuming that inflation may have doubled these amounts since Feeley's
data"were collected in 1974, fines are clearly quite low in New Haven,
well below statutory maxima.

While jailing seems more frequent in New

York (compare Table 11-2 with Feeley, p.138), fines in New York City's
Criminal Court are also low.

As may be seen in Table II-6, the most

Drugs
Prostitution-related
Assault
Theft-related
Trespass

28 Although some critics of fine use have suggested that fines

cannot be used for more serious crimes because statutory maxima are too
low, we have not found much evidence that this is the case in state
courts. (We note, for example, q. recent New York Times article
reporting that a woman who was one of the principals in a
multimillion-dollar marijuana-sales operation was fined $1 million by a
New York judge in the Nassau County Court (4/20/82).)
Tb whatever extent the problem of fine ceilings being too low
exists, it is probably most evident in the federal system where, as we
have indicated, fines tend to be used in more serious crimes of an
economic nature. In keeping with the Brown Commission's interest in
using fines against major white collar criminals (1971), recent bills to
reform the federal criminal code have proposed higher fine ceilings and
fines based on illegal gains. For example, the report of the Senate
Committee on the Judiciary which accompanied Senate bill 1437 in 1978
urged that fine ceilings be elevated to the prescribed levels so that
they would not "be written off as a cost of doing business" (95-605, p.
891). This report also took the POSition that because legal fine
ceilings have been so low, "fines generally have been an inappropriately
under-used penalty in American criminal law" (p. 911 ) • The report also
noted that many complaints had been receiVed from federal judges about
current fine levels which judges feel "are insufficient to accomplish
the purposes of sentencing" [especially for corporate defendants] (p.
972). And even for less wealthy defendants, the report points out:
"Clearly, if the defendant can earn the fine and pay it over a period of
time, there seems little justification for choosing imprisonment"
(p.976). However, no U.S. code revisions have yet passed both houses of
Congress.

Loitering

Other

All cases

ueens

Richmond

Cit wide

b

a

$100

50

50

100

50

25

50

100

100

50

50

150to250

150to500

500

.b

50

150

25

50

b

b

25

50to100

100

a

a

b

100

100

50

25&100

100

a

100

a

25&100

50

a

a

100

50

50&100

a

a

b

100

$50

$100

$100

$50

$50

$25

Source: One-week sample of all sentenced cases, New York City Criminal Courts
"Modal fine amounts "mean the dollar category that was the most frequent sentence.

*

In the New York City Supreme Court Sample, there were four fine sentences (1.8% of the sample):
$500, $500, $500 and $5000, each with 5 years probation.

a
b

There were too few cases to identify typical amount.
There were no fines for these charges.

-------------

--- --- -
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frequent fine sentence across all types of cases in our sample was $50.
Half the fines were below $75 (the median), and only 20 percent of 1:he

misdemeanor courts where fines for non-OWl cases, closer to the typical

cases involved fines greater than $106 (the mean fine amount).

offense pictures in New York and New Haven, are quite heavy.

Never-

As

theless, as the table also shows, the "going rate" for fines in parti-

mentioned earlier, interviews in Georgia suggest that, despite the

cular conviction charge categories varied considerably from court to

poverty of most defendants, many fines are above $250, though well below

court within the city.

the $1,000 statutory maximum for mi s d emeanors.

For example, the most frequent (or modal) fine

In Clayton County, court

&nount for a disorderly conduct or loitering conviction was $25 in the

personnel, judges, and probation officials indicated that $250 (the cost

Bronx but $100 in Queens.

of one year's probation) was the minimum fine for a misdemeanor; in

The fine for a drug-related misdemeanor

co:nviction was likely to be $50 in Manhattan but $500 in Queens.

These

$200 to $400 range, and a Fulton County lower court judge referred to

dif:Eerences probably reflect several factors the influence of which
cannot be measured by these data.

OeKalb County, fines listed on a computer printout were typically in the

These certainly include differences

$150 as a "low fine" (Sichel, Working Paper #8, 1981:13).

We suspect, t h ere f ore, that fine amounts vary widely in the lower

among counties in the type of criminal behavior classified within the
same charge categories; differences in community and/or jUdicial attitudes toward the relative seriousness of particular illegal behavior;

courts around the coun tr y. 29

Unfortunately, data are not readily

available from courts themselves.

Oesp1'te the1'r intimate involvement in

and differences in the economic circumstances of the offenders sent-

fine collect10n,
,
court clerks and administrators interviewed in our

enced.

telephone survey could not provide info~Jnation on typical fine amounts,

We will return to this last factor shortly.
Low fines are not universal in misdemeanor courts, however.

In

an article replying to Feeley's conclusion that "the process is the

and even when we visited courts (as we did in Georgia), our data come
from

punishment" in lower courts, John Paul Ryan suggests that in Columbus,
Ohio, in 1978, "the outcome is the punishment."

He shows, for example,

that not only are jail sentences more frequent, but that fines are
higher in Columbus than in New Haven: 63 percent were for more than $50;
the mean net fine (after taking acco~t of fine suspensions) was $111,
and the median and mode were both $100 (1980: )4-96).

It is interesting

to note, however~ that the heaviest fines were for OWl convictions (with
a mean of $128), a type of case not found in New Haven (and rarely found
in New York City's Criminal Court).

Still, there are also examples of

>

,«

)p

«

29 We suspect also that fine amounts may vary not only in
relation to statutory provisons concerning fine amounts but al~ in
relationship to the extent to which other monetary levies,are S1mU7t~
neously imposed on convicted offenders; but again, there 1S no ~p1r1cal
data that we know of to address this question. The Courts of th1rty-one
states permit the imposition of court costs; cost-like surcharge~ on
fines are authorized by elevent states; and "penalty assessments may be
levied on convicted offenders in seven staates regardless of whether
they have been fined or otherwise sentenced (see Sichel, Working pa~er
#1, 1981:17-20). In Arizona, for example, a fined offender is requ1red
to pay various surcharges: 10 percent of the fine for law enforcement
training, 2 percent of the fine for prosecutor trai~ing, and 15 percent
of the fine if the case involved driving under the 1nfluence or ~ug,
offenses. In addition, the offender may be required to pay rest+tut10n
and to reimburse the court for a court-appointed attorney. These,
additional financial penalties may work against the use of high f1ne
amounts; for example, if a $300 penalty is desired, the actual fi~e
amount imposed would be reduced by the amount of the surcharges (1.e.,
27% less).

--------._",._ ...
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interviews and unsystematic inspection of calenders.

Data on fine

D-3, in Appendix D).

amounts is Simply not routinely tabulated by courts. 30
F.

'd'~ca t e that there is
However, our data also ~n

considerable variability in fine amounts within these broad categories

Setting Fine Amounts
and even within narrower ones.
Given the discretion judges have and exercise undet" state

setting of fine amounts and it is apparen t ly related--appropriately,

statutes, how do they determine the amount at which to set a fine?

many would

At least in part, of course, judges set fines amounts to reflect the
relative severity of offenses.

sword.

(We know this is the case in

Ii

the federal system and in New York City, though fines are little used in

I

the City's Supreme Court, and our interviews and observations elsewhere
suggest a similar pattern.)

Our sample data for the New York City

Criminal Court also show that the citywide median fine amount for
convictions on Violations and Class B (lesser) l-lisdemeanors is $ 50,
whereas it is $100 for Class A (more serious) Misdemeanors (see Table

30 To obtain information on average fine amounts for the federal
court system, we had to calculate it ourselves from an internal document
separately listing each sentence imposed by each U.S. District ~urt for
the year ending June 30, 1980 (A&ninistrative Office of the U.S. Courts,
1981). As might be expected, average fines imposed as part of a combined sentencing package (with prison or probation) were somewhat higher
than average fine-alone sentences, and both were considerably higher
than typiCal fine amounts we encountered in any state court. The mean
fine in combination was $2,535 in 1979-80, and the mean fine-al.one
sentence was $2,164. Of the fines g'iven without prison or probation,
many were for petty offenses (inclUding traffic violations) committed on
federal lands and parks; 2,994 of thi~ 3,955 fine-alone' sentences (76%)
involved fines under $200. The distribution was bi-modal, with modes at
$35 and $3,500, with some fines in the hUndreds of thousands of dollars
imposed as the sole penalties for commercial and trade violations and
frauds. In the Southern District of New York, the average fine-alone
sentence was particularly high ($11,155), reflecting the fact that this
district isactivity.
the center for major fina:ncial activity, inclUding illegal
financial

ar~ue --to

defendants' differing financial means.

We have already seen indications that this is a double-edged

It appears that fines are generally

higher for felonies than for misdemeanors.

Clearly, disparity remains in the

On the one hand, it appears that at 1 eas t

som<a poor defendants

com-icted of misdemeanors, typically thefts, are fined in lower amounts
than are more affluent defendants convicted of misdemeanors, typically

I:
L
II

motor vehicle-related

I

middle class offenders are fined, many of the offenders that judges

O ffenses

and especially DWl; the data in both the

Ragona (1981) and the Ryan (1 980) studies suggest this.

On

the other

hand, as Ragona et a 1 • also note, in some J'uxisdictions, while most

perceive as l ess likely to be able to pay fines are jailed instead:
Finally, in each court th ere is a , pattern
, of
ation of the economic sanct~on (f~nes)
segreg
and less
from other--seemingly both more
, )
It
'
('ail
and , probat~on
severe--sanct~ons
J
think• that
might initially seem startl~ng ~,
to a
11 the way from a Ja~l term
courts ve~ a 'st' (probation) for caseswhere
'slap on t e wr~
Yet the
fines are somehow inappropriate.
Wh
1 i
rationale seems clear.
ere
under y ng , 'bly have sufficient resources
defendants v~s~ll be fined. Where defendants
to
pay,
w~
they will be given probalack
suchthey
resources,
t'
sent to jail for a (short) term, or
(~~~;eaSinglY in recent years) sentenced to
community service restitution •••• (1981:21)

I'

,I
.)

j,

Ij

Obvil:>usly, if judges feel a defendant cannot pay a

1

made to pay a fine (either because enforcement medhanlsms in the juris-

Ij

!

I
1!
t
(

,

f~ne,

or cannot be

dict:lon are inadequate or because judges perceive some constitutional
problem) , th ey will not impose a fine or will impose a very low fine,

~
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one that may be inappropriate for the
imposition of fines is thus
ment issues, topics we will
two chapters.
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severity of the offense.

there are no clear gUidelines for judges to identify those Who qualify

The

inextricably tied to collection and enforce-

for the special treatment required by Supreme Court decisions when they

address in considerable detail in the next

are in default of a fine but are too poor to pay it.)31

And this linkage is

t'
par 1cularly acute with offenders who

Legal guidance has been very scanty, usually emphasizing the

are at both extremes of the income
•
spectrum--the poor and the affluent.
But before turning to our d~s
'
~ CUSS10ns of

collect~on

~

discretion of the judge in determining indigency.
Court in In

and enforce-

ment practices and to their implications for

~e

The Arizona Supreme

Collins (108 Ariz. 310, 479 P. 2d 523, 525 (1972»

attempted to define indigency as "not necessarily wholly devoid of any

fine use, let us look at
what we have 1 earned about how sentencing ,
Judges in the United States

means, just being incapable of paying the fine forthwith through force

attempt to assess offenders' means in relation to f~nes.

of circumstances;" but discretion is presumably

~

We will then

turn briefly to the phenomenon of "day f'
"
- 1nes, a particular strategy
being experimsnted with in Western Eur

judge in determining who is "incapable."

to

be exercised by the

The U. S. District Court in

Alabama recognized "the practical problems inevitably inherent" in the

ope for setting fine amounts in

relation to both offense severity and income.

determination of indigency, but cautioned that if a locality "devises

Poverty, indigency, and the ability
_ to pay fines

means to test indigency claims, ••• they must be fair and bear some

Most criminal court d f
e endants are poor; many studies have

reasonable relationship to attain.ment of the desired ends"

described offender populations

to dictate that such people be fined
proviSions in many states' statutes,
Institute's 1962 Model Penal
unlikely to be able to pay.

0

(D.C. Ala. 1976».

Both common sense and law seem
' h caution and, in fact,
n 1 Y W1t

based upon the American Law

Code, warn against fining those who are
I

31 The principal case law is bo be found in three U.S. SUpreme
Court cases: Williams v. Illinois (1970), Tate v. Short (1971) and
Beardon v. Georgia (1983). These cases deal almost exclusively with the
issue of the circumstances under which an offender who is lndigent may
be imprisoned for nonpayment of a fine, and we will discuss them in
detail in subsequent chapters on fine collection and enfor(~ement.
However, it is apparent from our interviews that at le,ast lsome judges
around the country believe that these cases, particularly 'l'ate, prohibit
the .:Eining of an indigent; this is not an accurate int.erpr,etation. It
is also not accurate to say that these cases prohibit the imprisonment
of an indigent for default on a fine. If they did, enforcement would be
extremely difficult and judges would be unlikely ever to j~pose a fine
upon an indigent, offender because it would be unenforceable. These
Supreme Court cases do limit the circumstances under which indigents may
be imprisoned for defanlt1 but they do not prohibit it, ruld they
cert,ainly do not prohiult OJ:' ":'ake it impossible in pract~i(:::e to fine
someone who is indigent.

'Indigency" has also come to be an

important concern £
or American judges since Supreme Court- cases of the
early 1970s began to
address equal protection issues involving fined
offenders.

However,

although the legal community ha d hoped for a
cogent, widely applicable standard for
measuring "indigency" for the
purposes of sentencing, no acceptable
formally determining who is

definition has yet evolved for

unable to pay a fine.

________________________________• ________________________
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-62-63Sometimes eligibility for public counsel is used as a standard
Receipt of public assistance is often used as an indicator of
for indigency applicable to sentencing.

Yet in many jurisdictions there
having money only to buy bare necessities, with no extra income from

is no right to representation except at the felony level.

And, even in
which a fine might be paid.

Yet, many families that receive public

jurisdictions that do provide defense counsel at public expense, there
assistance have other sources of financial support (sometimes from
may be only casual eligibility tests, as the District of Columbia is
criminal and fraudulent activities) and some might be able to afford
said to have.

Also, New York City and some other major cities provide
even substantial fines. 33

lawyers free of charge to ~ defendants who do not hav~ their own

Debate has arisen in England, where fines

are used extensively, as to whether welfare or unemployment payments
lawyers for purposes of first court appearance.
tions lack a cogent indigent defense standard.

Thus, many jurisdicshould be attached to satisfy unpaid fines.

But even where a reason-

To date, those advocating

against attachment have prevailed with arguments that it would be both
able income-related standard is employed for eligibility for public
inhumane to deprive a family of necessities and foolish to transfer
counsel, it may still be an inappropriate standard for ability to pay a
fine.

funds from one government account to another.

Many people who couldn't afford private counsel could still

afford a fine, especially in installments.

However, the issue is

still open in England and many offenders receiving such benefits are in

Unless the defendant is

fact being fined (presumably because it is less harmful and costly than
represented by a private attorney known to provide cut-rate services,
imprisonment) although the funds are not legally attached.
the cost of a fine is likely to be far less than the cost of a privately
retained defense lawyer in most cases. 32

The data on Western Europe, as well as our own findings on the
In

any event, eligibility for
rather widespread use of fines in American courts, suggest that the poor

public counsel (or the granting of permission by a court for a defendant
are being fined in many courts.

to p~oceed in ~ pauperis, waiving court fees) have been ruled in two

Moreover, evidence we will present in

the next two chapters suggests that many of these American and Western
legal challenges only to be "nondispositive" factors in determination of
European offenders are paying their fines.

indigency for the purpose of fine enforcement (~v. Williams, La.,

It is apparent, therefore,

that some degree of poverty does not preclude the payment of a fine.

288 So. 2d 319, 321 (1974); Simms v. United States, 276 A. 2d 434, 437

Thus, in practice, judges do not always find themselves trapped between

(D.C. App. 1971».

the extr.-emes of having to choose to j ail a poor defendant for want of an
enforceable alternative or to "let him walk" with a discharge, unpaid
32 As one judge in Arizona superior court remarked in relationship to the issue of the need for a public defender as an indicator of
indigency, "the cost of having to pay a criminal defense lawyer $1,000$5,000 upfront is a hardship to many people, including those not in
poverty."

>

,«

>

«

33 Research being conducted by the Vera Institute of Justice
under the Research Agreements Program of the National Institute of
Justice on the relationship between employment and crime suggests that
few New York City defendants seem to support themselves from full-time
steady legitimate employment, but that many derive support from government assistance, family assistance, and odd jobs •

..
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fine or a "slap on the wrist" in the form of merely technical probation
they determined that a defendant would be likely to pay a fine, they

supervision.

tended to talk about a "feel" for the defendant's financial condition

Some poor people have income, however obtained, for comforts as
well as necessities.
budgets.

based on whether he was working, his age, his personal appearance, and

Others have few comforts, but manage on small

his address of

Still others are destitute, people who have no home and

receive no social services.
and all kinds of fines.

times directly and sometimes through the defense attorney) and then

Recognizing these realities, many judges tend

tailored the fine to that amount.

to focus on a defendant's abilitx ~ ~ ~ particular ~, rather than

information as a basis for setting a low fine.

The

ability-to-pay idea has been recognized and written into the statutes of
Thus, New Jersey's statutes provide that:
In determining the amount and method of payment of
a fine, the court shall consider the financial resources
of the defendant and the nature of the burden that its
payment will impose (New Jersey Revised Statutes
§2C-44-2) •

This statutory directive is followed by judges Who ask convicted
defendants questions about the reality of their day-to-day living.

For

example, one judge in the Newark Municipal Court typically asks
defendants such questions as: "Do you have a car?

Do you buy gas?

Do

you smoke?"
In the absence of legal standards for "indigency," many judges
appear to have evolved their own unwritten guidelines for determining
reasonable fit between a particular fine sentence and a particular
offender.

Sometimes these criteria are highly personal, as with the

Especially if the offense was minor and the fine set was rela-

}

f

!

tively small, judges appeared to be comfortable with these "soft data."

r

When they were contemplating a

j,

h~
~gh

~
f~ne

or restitution in a more major

case, they seemed to rely more on presentence reports prepared by proba-

t'

h

tion staffs.

However, probation officers generally are not trained to

r!

do financial investigations and some have told

l:

heavily on defendants' self-repor t s of their financial conditions.

Ii

~

that they also rely

Other times judges appear to make sentencing judgments more or

/:

less across the board for defendants in their court, after developing a

L

presumption about their typical defendants' degree of poverty and the

r
Ii
,

fine amount most are likely to be able to pay.

'

For instance, the

presumption among many New York City judges seems to be that few defen-

I

!:
Ii

dants have money t 0 pay

t!

a substantial fine.

f~
~nes

and that almost no one will be able to pay

Therefore, they l imit the amounts of most of the

I'

fines they impose in Crimiual Court &nd seldan use fines at all in

Newark judge who used a "luxuries" test to decide which poor defendants
he could fine.

And when court papers showed that a

defendant failed to raise even a low bail, judges sometimes used this

whether he is too poor to be fined at all (the latter being the typical

many states.

Many J' udges with whan we spoke (and whan we

observed in court) also asked the defendant what he could afford (some-

In fact, there are all degrees of poverty

approach voiced by those asking for an "indigeney" standard).

res~'dence.

felony cases in which they want to impose higher amounts because of the

When we asked judges in various parts of the country how

seriousness of the offense.

This seems to happen routinely, regardless
0,1

of an individual defendant's actual ability to pay.

>

\

..

s

+

In contrast, some
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courts visited in Georgia use fines extensively in felony cases.

They

viewpoint widespread.

tend to assume that defendants, however poor, will be able to pay

legal and social traditions, the frequent "means enquiries" held in

substantial fines and to make restitution payments as well, if given the

magistrates' courts rarely find that defaulting offenders can afford to

duration of a probation sentence to pay and pressure from probation
officers to do so.

pay nothing on their fines.

Only when default occurs do they seem to consider

ability to pay fines is a matter for empirical rather than moralistic

Perhaps the generalized assumptions about defendants' overall

inquiry, es~~cially given the lack of humane sentencing alternatives to

ability to pay in New York City and in Georgia are both dubious, and

fining.

could be changed to more moderate expectations based on closer inquiry

In the United states and Western Europe, except in Scandinavia,

Yet neithf~ we nor anyone else, as far as we can

tell, actually knows the ~xtent to which fines create hardship.

income tax returns are not available to the courts for financial infor-

We

mation, and even U. S. federal courts must obtain subpoenas to look at a

suspect fines can create real deprivation and may do so--especially when

defendant's financial records.

they are combined with court costs, restitution and/or penalty assessments as some state statutes' across the country are now requiring.

I

In

I

practice, at least some of those involved in sentencing attempt to avoid

Furthermore, because so many criminal

defendants, especially at the state 'and local levels, do not have steady

~

full-time emplo}'Illent, it is hard for a judge to estimate the weekly

I

resources of such a defendant and to gauge how large a fine he could

_1

this.

It seems from our American site visits that

most poor defendants are also not totally destitute, and that their

seriously the offender's actual ability to pay.

into actual means.

And in England, the birthplace of many of our

1

'<j

As a United States Attorney responsible for the collection of

:;"'

federal fines in New York's Southern District told us, "we try not to

'1
I

affo:t'd to pay.

It is unknown whether defendants typically underestimate

or overestimate their means in response to a judge's questioning about

{I
,]

kill the person," in extracting fines.

A Washington, D.C. federal judge

remembered the proverb about being unable to get blood from a stone and,

i

they may overestimate in fear of being jailed i f the judge believes they

r")

have no money to pay a fine.

I

exaggerated in so far as they assmne poverty to be an all-or-nothing
In praotice, based on our courtroom observations, utterly

impoverished offenders seem rarely to be fined.

A defense attorney who represents poor

clients in Washington, D.C. told us that "fines are almost never appro-

','

These concerns are laudable, but they may also be somewhat

thing.

J

I

blood from a defendant."

They may underestimate in order to be fined less, or

I!

using the same life blood imagery, the District Attorney of New York
City's Staten Island said, "We don' t try to squeeze the last drop of

their l:-esources.

~fuile there are those

who view the fining of any poor person as odious, we did not find this

\

>

•

j

(
r:

f

pr ia te f()r indigents."

Nevertheless, he reported trying to get his

clients 1:0 bring money to court on their sentencing date so that he
could at1tempt to persuade the judge to fine the small amount in his
client's pocket, rather than risk a harsher sentence, lest the judge
respond that way to his client's poverty.

ri

I

!
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I
"

I

number of day-fine units to be imposed; this is to be determined with

r

regard to the seriousness of the crime but without regard to the means

severity without at the same time disregarding the principle of equity.

I

of the offender.

Despite the diSSimilarities between Western

f

imposed is to be set by what the of tender can afford to pay, rather than

Day fine systems: reconcilin2 conSistency and equit~
A problem which vexes American judges about imposing fine sent-

being considered in England. 34

Ito

ences is how to set fine amounts consistently with reference to offense

I

United States in the extent of fine use and

Europe~n

I

attitudes toward them, this

is a serious concern on both sides of the Atlantic.
countries have somewhat different social structures
cies, all are characterized by an

countries and the

offense, and equivalent across defendants of differing means.

and welfare poli-

1980' To
d
,
wnsen, 1979).

reasoned by many that if fine amounts are related to the

I
\

It is

seriousness of

tions.

,

practice.

(Once again, official data are not kept in ways that permit

easy assessment of such issues.)

I

There is, however, some evidence that

the number of day-fine units actually imposed does tend to be in rela-

I;
!:

tion to the severity of offenses, and that the value of the units is

of punishment and the poor

I:

correlated with offenders' incomes.

L

appears to be working in Sweden and it was introduced smoothly into the

will suffer proportionately greater deprivat~on ~n
~

the Swedish or the German system operates to ensure it always occurs in

em, then more affluent

defendants have a reasonable chance of pay~ng th
offenders will be able to "buy" their way out

Despite theoretical reconciliation, it is not clear that either

I

the offense but, at the same time, kept low enough to ensure that most
~

Thus, at least theoretically, the

degree of punishment should be in proportion to the gravity of the

a population of criminal defendants heavily drawn from the bottom ranks
'

Subsequently, the monetary value of each day-fine unit

by the seriousness of the offense.

Although all these

unequal distribution of wealth and by

of that distribution (George and Lawson

The first stage is the setting of the

~

meeting their obliga-

t

Operationally, the day fine system

II

German courts in 1975.

1

fines has continued to be highv and fine amounts have been increasing.

t

The problem in Germany appears to be that the guidelines

f

offense are overly broad.

i

figures in such a way as to assign a number of day-fine units within the

separation of the stages is identical, in the Swedish system~ the German

I

guidelines that is based not necessarily on the degree of gravity or

system modeled after it, and in the proposals for the use of day fines

,I

However, because the practical alternative to a fine is often

jail, those who are disenchanted with short-term J'a~l as
~

Who are concerned about the inequ~ty
~

methods of setting fine amounts that

0

f '

~ts

a penalty or

r

application, have sought

reconcile the sentencing prinCipals

The day fine system is a Swedish innovation that attempts to do
o

f

se

tt'

~ng

f'

~ne

amounts.

successful insofar as most practitioners have accepted it, the use of

I

of consistency and equity.

this by a two-stage process

In Germany, the new day fine system seems

The theoretical

~stablished

determine the number of day-fine units corresponding to a particular

f

As a result, judges can tinker with the

t

!

i
~
II

34 See Appendix C for a fuller discussion of these day fine
systems.
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-70-71culpability alone, but on a calculation of what the resulting total fine
In both England and Germany, however, the problem of offenders

would be given the val.ue of the day-fine unit determined by the means of
the defendant.

This practice puts the cart before the horse and,

who are receiving unemployment or welfare b ene f't
1 s remains, and no one

insofar as it is widespread, reduces the day fine system to a post facto

seems to have found a fully satisfactory so I u t 10n.
'

ra'!:ionalization of a decision based on more traditional sentenCing

Germany, courts tend to apply a minimum f1ne
on the assumption that even
,

notions.

the poorest offender will be able to pay a nominal amount.

For this reason, there has been discussion in Germany of

Apparently in

But such

reforming the system to further separate the two stages of the decision.

"symbolic fines" are controversial, with skeptics viewing them as inade-

It is proposed that officials assessing the appropriate number of

quate to punish and to deter crime.

day-fine units (for example, the judge) be a different individual from

the case of very poor offenders raises important policy concerns which

the person responsible for calculating the value of the day unit based

we will look at

on means (for example, fines office court staff, or probation personnel).35
In the day fine system, the problem of assessing offenders' means
has been dealt with generally by relying on offenders' self reports of
their employment and financial circumstances.

In Sweden, veracity is

furth~r

This issue of token fine amounts in

in Chapter IV.

Clearly, however, if a day fine system of setting fine amounts
were to be adopted on a large scale in England (and it is being considered, see National Associat ion for the Care and Resettlement of
Offenders, 1981), or in the United States, the adjustments to the system
now being proposed 1n
, Germany would probably have to be considered

encouraged because police and courts have official access to peoples'

(i.e., setting narrow guide11nes
,
for the number of day-fine units by

income tax statements, but in Germany (as in England and the United

type of charge and circumstance, and separating the two stages of

States) this method of assuring accuracy is not available.

decision-making).36

As a practi-

The possibility of verifying income would be worth

cal matter, however, when the fine is relatively low (as is most

exploring also, particularly for those convicted of more serious

frequently the case), German courts do not seem to feel the need for a

offenses an d for those who are more affluent.

stringent 1'lleans test, and when the fine is very high, they can obtain

alternatives to

some information from the banks.

examined closely.

...

f ~nes

Non-custodial

for those who are truly indigent might also be

We will return to this latter issue at the end of

Chapter IV, when we discuss ja il and non-J'ail alternatives to enforcing
fines against the poor and the indigent.

36 0

35 Such separation could also be in time ra·ther than in the
person making the decision, thus leaving the entire sentencing deciSion
up to
the judge but having it occur in two stages at different points in
t:he
process.

93rd

f the recent but unpassed bills in the U.S. Congrees (S1,
called for a type of day fine system. To our

congre~:,01973)

knowledge, among state jur;~dict;~~~~u;~l~h~el::a:~~sp~~v~~::a:or
provide
a type,of14iay
communityforservice
1n
eu 0 fn~~Sh payments (Kansas Statutes Annotated,
§21, 4610).
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CHAPTER III
THE COLLECTION OF FINES

The use of fines as criminal sanctions and their potential
effibacy depends in large measure upon the abilitv of some appropriate
authority (usually the court or the probation service, but sometimes the
police, the sheriff's department or local tax officials, etc.) to
collect the fine and ultimately to enforce it if the tune fixed for
payment passes without collection and the offender faces default.

If

the fine cannot be collected--if offenders can for practical purposes
ignore the imposition of a fLie--then its use as a penalty becomes at
best an empty gesture.

On the other hand, if fine collection is taken

seriously, and if responses to default are effective, offenders must
either pay their fines or suffer more serious consequences.

Then the

I
:1

,I

11

fine may have a real meaning as punishment, and perhaps as a deterrent

II

i

as well.

In addition, success in collection may have an impact on

utilization.

If judges believe fines are being collected, they may be

!
~j
H

!]

1

more inclined to use them, and to consider more extensive use; than if

!i

11
II

they believe offenders ignore them with impunity. '
In addition to affecting the efficacy and frequency of fine use,

!

o

Ii

I
fine collection practices may have an important bearing on the success
or failure of other sentencing alternatives that have an economic impact
on defendants.

For example, although the ultimate beneficiary of a

\1

I
1

restitution order or a "penalty assessment" may be different fran a
fine, the practical problems of collection and enforcement are similar
to those involving fines.
often exactly the same.

Indeed, the administrative mechanics are
A court or other government agency that does a

o

Preceding page blank
>

n

\
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-74-75poor job of collecting and enforcing fines may not do a better job of
collecting restitution payments or penalty assessme'llts frdn the same

tion appears difficult or problematic, including the threat of imprison-

types of defendants.

ment, actual imprisonment, and various alternatives to imprisonment when

Thus, improving our understanding of fine collec-

tion techniques and approaches should be helpfw. in assessing the use of

custody appears inappropriate or ineffective.

all economic·sanctions.

discussions in these chapters is most evident in those sections that

Once a fine has been imposed upon a convlcted defendant, a

The overlap between the

discuss how courts monitor payments and the various ways they signal

process is set in motion that we have somewhat arbitrarily divided into

offenders that the court is aware of their failure to fulfill the

a "collection" and an "enforcement" phase.

obligations of their sentences.1

However, whether viewed

conceptually or empirically, these phases are not entirely distinct;
indeed in practice they often overlap and intertwine.

A.

Amounts Involved

Typically, at the

time of sentencing, payment terms are set by the court.

The offender

Fines are a big business for American courts; courts collect a
substantial amount in annual revenue from the imposition of this

may then pay the fine within those terms; or after a process of renego-

sanction.

tiating those terms; or after some form of persuasive action has been

state and local trial courts in the United States, but the amount

taken by the court to encourage payment but after the tim.e fixed for it

collected in these courts alone is very substantial.

has expired; or after some more forceful or coercive action has been

$110,000,000 was reported to have been collected in a single year in the

taken by the court to compel payment.

106 survey courts where respondents knew (or could estimate) the amount

The offender may also fail to pay

Our telephone survey reached only a small fraction of the

at all or not pay fully and at some point in time be formally identified

collected.

as in default.

collected by survey courts, by type of court.

The dividing lines between these various stages of the

overall process are not always clear.

Where "collection" efforts (which

A total of about

Table III-1 shows the total amounts reported to have been

Thirty-eight of the forty municipal courts contacted in the

imply less coercive strategies) leave off and "enforcement" efforts

course of the survey could tell us the total amount of fines collected

(which imply more coercion) begin tends to be a question of degree, and

in the court's last fiscal year.

may be as much a matter of how much threat is perceived by the offender

population of approximately 20,000,000 within their jurisdictional

as it is of the intent.

boundaries, reported fine collections totaling $80,000,000 for the

Given this ambiguity, the present chapter focuses on courts'
success at collecting fines and the various approaches they take to
encourage relatively "voluntary" payments.

tr

>

While not all Americans live

i~

areas that have municipal courts,

we estimate conservatively that there are at least 180 million who do.

In the ne:l!.t chapter, we will

emphasize the more coercive approaches courts may draw upon when collec-

•

year.

These courts, which have a total

\,

b

-.&0'

1 See Footnote 10 in Appendix C for a discussion of the distin.ction between collection and enforcement as seen from a British
perspective.

-

-76-

-77-

If the $4: 1 person ratio of collections to population that exists in the
municipal courts contacted in the survey were to hold for the rest of
the country, the national total of fines collected in municipal courts
alone would have been over $720 million in 1980. 2

Table III-1

FINE AMOUNTS REPORTED TO HAVE BEEN IMPOSED
AND COLLECTED, BY TYPE OF COURT

Number
of
Courts

Type of Court

Number of Courts
Who Reported Fine
Amounts Imposed

74

9

67

$93,829,366

General Jurisdiction
Felonies, Misdemeanors and Ordinance Violations

28

4

24

14,094,170

General Jurisdiction
Felonies Only

24

2

15

2,055,101

TOTALS

126

15

106

$109,978,637

2 This projection of revenues in relation to population within a
municipal court's boundaries may be quite conservative. We examined
data on fine collection in the municipal courts of four small cities in
the Denver metropolitan area which have a total combined populatlon of
137,819, according to the 1980 census. Total fine collection in the
four municipal courts in 1980 was $856,124, a ratio of approximately 6:1
(Mahoney et al, 1981:5, 75).

?

,«

>

.

Total Reported
to Have Been
Collected*

Limited Jurisdiction

* Includes total revenue colledted in some courts.
Source: Telephone survey

b

Number of Courts
Who Reported Fine
Amounts Collected

.
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In terms of total fine amounts collected, municipal courts are
far ahead of other types of courts.

The highest revenue reported by any

of the courts contacted in the survey was $15,000,000 collected by the
Los Angeles Municipal Court.

Revenue from the six survey courts report-

tary penalties a l so co 11 ec t e d •

It

For example, in two Arizona counties

collected by the Superior Courts in 1980 was three times greater than

tions matters, and perhaps from parking violations as well, in addition

fines alone ($748,746 in fines and over $2.3 million for all monetary

New Jersey's municipal courts alone collected $65

sanctions).

million in fines and bail forfeitures during fiscal year 1980, including

B.

In contrast, in New York City, where parking violations

Collection Rates
To what extent are fines imposed but not collected?

and some types of violations of regulatory laws are handled administra-

What is the

gap between what should be collected, under optimum fine collection

cases in the

practices, and what is actually collected?

Criminal Court (and going into the City's treasury) were about $5
million.

to make even a rough estimate of

(Maricopa and Pima), the total amount of all financial sanctions

court costs and fines from routine traffic and other ordinance viola-

tively, total fine collections resulting from arrest

d~ff~cult
• •

and may well exceed two billion, particularly if we include other mone-

However, the figures for some of these courts include

traffic fines.

it ~s very
tional patterns,.

appears, however, that the annual total is well over a billion dollars,

Minneapolis, Sacramento, Columbus, Memphis, and Cleveland--totaled over

to crimina~ cases.

Because of the great diversity of jurisdic-

the national total of fines on the basis of the survey data.

ing the highest collections--municipal courts in Los Angeles, Denver,

$48 million.

over $20 million annually.

important ques ti on f or

However, collections by administrative agencies handling

assess •~ng

(and other economic sanctions).

parking and other ordinance violations, which in other jurisdictions are

policies involving the use of fines
Interestingly, howeverp very few courts

'
can provide the requisite i n f ormat ~on.

usually dealt with by the courts, totaled well over $100 million in the

This is obviously an

Although courts maintain records

on payments in individual cases, they seldom keep aggregate data on

City.
fines imposed and fines collected.
As we have seen, fines are used extensively by limited juris-

systems do not even permit this information to be readily compiled when

diction courts other than municipal courts, and by general jurisdiction

requested.

courts that handle misdemeanors and ordinance violations as well as
felonies.

Indeed, only 15 of the 126 courts contacted in our telephone

survey could tell us (or were willing to estimate) the total dollar

While it is not possible to accurately estimate the amount of

amount of fines imposed in the court's most recent fiscal year.

fines collected in these courts, it is probably not less than $300
million annually.

Generally their record-keeping

Even when figures on dollars of fines imposed as well as

Aggregate fine collections from fines imposed in

collected are available, as is true with respect to the federal courts,
the figures do not pertain to the same fines.

While we can sometimes

learn how much was imposed and how much collected during a given fiscal

,«

>

,

..

\

federal courts are of a lesser order of magnitude, but still amount to

>

~

+

.

- -.-

....

----~,~,--.~-

-80-

year, the resulting "collection rate" is only approximate becausI:! the
fines collected in a given year have often been imposed in previous
years when fining may have been more or less extensive than in the given
year.

Especially in the case of the federal system, where very high

fines are often involved, the collection of one outstanding fine from a
previous year may greatly inflate the collection rate for the present
year.3

Nonetheless .. the "collection rate" calculated in this way for

federal criminal fines has varied between 43 percent and 80 percent
during the 1970s (see Figure III-I).
Tb obtain reliable data on the extent to which fines imposed in
criminal cases are actually collected in most jurisdictions, it appears
necessary to analyze samples of arrest cases.

In

the New York City

Criminal Court, we found that even with only minimal official collection
efforts this major urban court system manages to collect three-quarters
of the money it has imposed in fines within one year of sentencing.

As

seen in Table 111-2, a citywide total of $63,346 in fines was imposed on
601 sentenced criminal offenders during a sample week in 1979; a year
later, $47,042 of this amount had been collected.

Table 111-3 shows

that of those fined, 111 (19%) paid in full on the date of sentence and
another 289 (48%) paid in full within a year, for a total' of 67
percent.

It appears, therefore, that most of those fined pay and do so

relatively promptly (within two months) as long as the court's attention
to the matter is signaled by some device.

In New York City's Criminal

Court, this is done by calendaring the case when payments are due and by
,...

3 As an example, in Richmond, New York City's smallest county (in
terms of criminal case load), $21,855 in fines was collected in 1980 and
$56,525 in 1979; in 1978, however, $260,745'was collected! This latter
figure probably includes the $150,000 fine collected in a notorious case
known locally as the "hot oil case" (Zamist, Working Paper #7,
1982:137).

..
"

Figure III-l
1\j1fi;]~ 1

Fines Imposed and Annual Amounts Collected
!n Federal District Courts
(Fiscal Years 1970-1980)

Mill ions
of
Dollars

45

Imposed
35

I
(»

I-' .
I

10
25

Collected

21)

15
10
5

1970

'71

'72

'73

'74

'75

'76

'77

'78

'79

'RO

Source: united States Attorney Financia.l Summaries I U.S. Department of Justice.
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Table !!I-2

FINE AMOUNT IMPOSED AND COLLECTED WITHIN ONE YEAR
IN NEW YORK CITY CRIMINAL COURT, BY COUNTY

(N

New York
Aggregate Amount
Imposed
Aggregate Amount
Collected
Collection Rate

$17,721

10,396
58.7%

=

Bronx

$12,005

601)

Kings

Queens__ ~. ___R~i~C~hm~o~n~d~____~C~i~t~y~w~i~d~e

$12,850

$16,6n

9,560

$4,100

$63,346

3,350

47,042

81.7%

74.3%

9,901

79.6%

77 .1%

83 .l\ ,

----~---.,.-..~....., ...

Source: one-week sarnpl~ of all sentenced cases, New York city CO\,11"'I;.>
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Table III-3
FINE COLLECTION IN NEW YORK CITY CRIMINAL COURT: PAYMENT
STATUS ONE YEAR AFTER SENTENCING, BY COUNTY

New York
No.
%

payment Status
Paid in Full
(on date of sen'tence)
(after date of sentence)
(without warrant issued)
(with warrant issued)
Resentenced to nonfine sentence
.Jail Alternative Im120sed
(without issuance of warrant)
(with issuance of warrant)
Pdctial 12ayment made; still
(warrant issued)
WaLt"dnt Oubstandin2

114
(29)
(85)
(48)
(37)

73
(18)
( 55)
(34)
(21 )

b

60.3
(14.9)
(45.5)
(28.1 )
(17.4)

gueens
No.
%

Kin2s
No. %
85
(19)
( 66)
(37)
(29)

b

17.1
33
( 4) ( 2.1)
(29) (15.0)

69.1
(15.4)
(53.7)
(30.1)
(23.6)

11.6
(-)
(14) ( 11.6)
(- )

12
2)
(10)

(

a

\

c

0.5

193c

19.7

31

25.6

121c

ft

Ij

i,

t:

",«

b

«

%

66.6
(19.3)
(47.3)
(27.5)
(19.8)

400
(116)
( 284)
(165) a
( 119)

b

b

17

2.8

70
( 7)
( 63)

11.6
1.2 )
(10.5)

4

0.7

110

18.3

601

100.0

9.8
( 1.6)
(8.1)

(1)

(7)

5.9
(0.7)
( 5.1)

0.8

2

1.5

17.1

17

12.5

8

21
123c

136c

Includes three cases that are not reflected. in -the county figures.
County breakdowns not available.
Total S including cases for which county breakdowns by payment status not available.

j

>.

No.

75.0
76.5
21
(33.8) ( 4) (14.3)
(42.6) (17) (60.7)
(23.5) ( 11) (39.3)
(19.1) ( 6) (21.4 )

Source: OtiC week sample all sentenced cases, New York City courts.

b

Cit~wide

104
(46 )
(58)
(32)
( 26)

b

14

Richmond
No.
%

3
(- )

10.7
(- )

(3) (10.7)

(

12a~in2

38

'l'OTAL:

59.1
(15.0)
(44.0)
(24.9)
(19.2)

Bronx
NO.
%

+.

3
28c

10.7

-84'-85notifying the offender that a bench warrant has been issued when he
their collection rates (none that we contacted or heard about), it is

fails to appear.

difficult to know how representative New York City's performance is with

As these two tables indicate, there are interesting variations in
collection rates by county within the city.

respect to collecting fines from criminal defendants.

In Qt,eens, where individual

However, we know

fine amounts are relatively high, collection rates are appreciably

of no reason why New York City would be unusual or remarkable in any way

higher than in New York County (Manhattan) where fines tend to be low.

that would suggest better performance than other jurisdictionsc

The difference shows up both in the proportion of total fine amounts

New York City's size and its courts' lack of means to maintain close

Indeed,

personal contact between offenders who owe fines and those responsible

that are collected (83% in Queens, compared to 59% in New York County)
and in the proportion of fined offenders who pay in full (77% in Queens,

for their collection would suggest the opposite.

compared to 59% in New York County).

the only other stUdies we know of in the UnL:ed States to collect data

Tb Some extent, the differences

may reflect differing types of caseloads.

And in fact, one of

related to fine collection found 83 percent of the fined misdemeanor

For example, prostitution-

related offenses account for 20 percent of the fines imposed in New York

cases in Peoria, Illinois were satisfactorily completed, implying that

County but for none of the Queens fines, and it appears that these

the payment was made (Gillespie, 1982:10).

offenders seldom pay their fines unless they are arrested again.4
Because there appear to be few courts (in the United States or

Iii

rr··I

In

addition, both our survey

data and research from England and Germany indicate that New York City
and Peoria are not alone in being reasonably effective at collecting its

, i
i

Western Europe) that routinely analyze their own records to learn about

fines; many places appear to do substantially better.
Using two questions from our telephone survey (those asking

4 We do not know very much about relative collection rates by
type of offense. In the New York City sample, some patterns did seem
likely but small cell sizes are a problem (see Appendix 0, Table 0-4).
~·indicated above, prostitutes are the least likely. to pay their fines
(only 33% did) but few are sentenced to a fine and the issue is confined
to Manhattan only. The other offense group with a relatively low
collection rate were those convicted of theft-related offenses; 46
percent paid in full. In comparison, those convicted of assault seemed
to pay in full quite frequently (86%) as did those convioted of gambling
and motor vehicle offenses (82% each). Between these two groups of
offenders, are those convicted of disorderly conduct/loitering (of whom
72% pay), drug offenders (62%) and those convicted of trespass (58%).
Again, the size of the sample by offense r.ategory tends to be small so
the relative differences in these collection rates are probably not
stable over time, and also may not reflect the patterns of any other
community. In our research on two English magistrates' courts, collection by offense patterns were also hard to discern (again partially
because of small numbers in some offense categories). Obviously, larger
samples are required to study these patterns adequately.

respondents for their best estimate of the proportion of fined defendants who pay the entire fine on the same day it is imposed, and the
proportion

who pay in full within the time granted by the court), there

were 24 limited jurisdiction courts (or about a third of those surveyed)
whose responses indicated that they are very successful in their collection activities:

their court administrators estimated that at least 60

percent of fined offenders pay on the day of sentence and that 80
percent of those given additional time ultimately pay in full.

In

England, the two magistrates' courts studied by Vera's London Office
were

simila~ly

successful at collection.

In

both the central London

court and the provincial town court i over half the fined offenders
sampled paid immediately (55% and 52%).

n

b

>

,« "

s

Ultimately, 73 percent of the
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-87London court sample and 77 percent of the town court sample paid their
a felony court imposes a fine, alone or as part of a sentence, the
fines in full, figures which correspond with the findings of an earlier
study of English courts by the British Home Office (Softley, 1977).

amount is likely to be higher than in a limited jurisdiction court; the
offender may need more time to pay it; and a probation service--often

Data on one German jurisdiction (Albrecht, 1980) are also similar: 64
available in a felony court, but not in many limited jurisdiction
percent of the fined offenders in the sample paid immediately;
courts--is likely to be involved in the collection process.

ultimately, over 90 percent paid in full.
C.

Delayed Payment and Installment Systems

Collection Practices

Perhaps the most important aspect of fine collection that tends
How do court systems collect the fines they impose?

Imposition
to be influenced by statutes is the authorization to defer fine payments

of a fine is a different matter for a court tha.n the imposition of other
or to accept them in installments.5

If a fine can be collected from a

sentences (except, perhaps, other monetary penalties) because the court
defendant immediately after it is imposed, the court can obviously save
must also execute and enforce it.

Although a few state laws give
itself a great deal of paperwork and subsequent effort aimed at collec-

authority to personnel outside the courts to collect fines under some
tion.

However, there are legal (as well as practical) constraints upon

circumstances (e.g., police, probation, corrections), in most
a court's ability to demand

~ediate

payment of a fine.

jurisdictions the bulk of the collection responsibility rests with court
personnel.

Very little about this aspect of fining is regulated by

Some state statutes and appellate decisions prohibit trial courts
from jailing indigents solely for failure to pay a fine, and many others

statute and, as a result, court systems have had little formal guidance
require that defendants be given time to payor be allowed to pay in
in developing their collection methods.

Most of the administrative
installments.

The movement toward installment payment was given

rules that are formalized by court systems involve only the handling of
considerable impetus by the 1971 decision of the U.S. Supreme Court
fine monies and the conduct of audits, so that in their collection
decision in Tate v. Short (401 U.S. 395), in which the Court held that
practices individual courts tend to be on their own to evolve
procedures; in most cases, these tend to be the product of
long-established custom •.
In practice, American courts employ a range of approaches and
techniques in seeking to collect fines they have imposed.

Here again,

there appear to be significant differences between general jurisdiction
"felony-only" courts and limited jurisdiction courts that handle m,~.sdemeanors and/or ordinance violations.

Differences in collection

practices appear to reflect the different types of cases handled.

When

5 Deferred payment refers to a system in which the court officially postpones the date at which the amount of the fine is due in full
in order to give the offender time to obtain the money. Alternatively,
in an installment system, the court typically specifies an amount (a
proportion of the total fine) that is due the court on a regular basis
(e.g., weekly, monthly) until the full fine has been paid. While these
two types of delayed payment systems are conceptually distinct, in
practice they may become blurred; this occurs particularly when the
court permits an offender to defer full payment repeatedly so long as a
good faith effort to comply is shown, generally by paying some part of
what is due.

-
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it was unconstitutional for a state to imprison an indigent defendant

fact, in our telephone survey, relatively few courts reported a high

for default when the original conviction had been for an offense punish-

percentage of same-day fine payments.

able only be a fine.

survey respondents (19%) indicated that more tl1an three-quarters of the

The sentencing court in the Tate case had not

only 24 of our 126 telephone

given the defendant any opportunity to pay the fine, and this was

offenders in their courts paid their fines in full on the same day they

obviously a key factor in the decision.

were unposed.

Noting that "the State is not

By comparison, 41 respondents (33%) indicated that a

powerless to enforce judgments against those financially unable to pay a

quarter or fewer of the fined offenders in their courts paid in full on

fine," the Court observed that there were numerous alternatives to

the same day.6

forthwith imprisonment and cited with approval a nwnber of state

General jurisdiction courts that handle only felonies are appre-

statutes providing for installment payment plans (id., 399-400).
In the years following

~,

ciably tess likely to emphasize same-day payments than are other types

many states added statutory provi-

of courts.

Only four felony-only courts reported a same-day payment

sions authorizing and encouraging installment payment plans designed to

rate of over 75 percent and all of them were courts in Which fines are

foster, without recourse to jailing, the collection of fines fran defen-

seldom used.

dants with limited resources.

related to plea and sentence bargaining practices.

Thirty-five states explicitly authorize

In one of the four, the same-day payment policy is closely
If a fine is to be

installment payment plans, deferrals, and extensions of time to pay.

part of the sentence in this court, the defendant knows in advance how

These are usually authorized in a single provision such as: "When a

much it will be and is expected to show up for sentencing with enough

defendant is sentenced to pay a fine or costs or ordered to make

t
money to pay the f u 11 amoun.

restitution ••• the court may order payment forthwith or within a speci-

leave unless the money is paid."

fied period of time or in specified installments" (OR. REV. STAT. §

is common in felony courts and in the federal system, frequently with

161.675 (1) ).

the probation department responsible for fine collection.

In practice, therefore, courts are under an obligation to provide

indigent defendants with time to pay a fine.

Given the difficulties

(discussed in Chapter II) of determining who is legally "indigent ," many

In the clerk 's words, .. the body does not

In general, however, deferred payment

Installment

payments often extend through the life of the probationary period.
Formal installment plans are less common in limited jurisdiction courts,
where the tendency is toward a shorter period during which the payment

courts provide mechanisms for deferred payments and many set up formal
or informal installment schemes for most offenders who owe fines.

In

6 Recall that for the New York City Criminal Court sample, we
found that 19 percent paid in full immediately; in the two English
magistrates' COlrrts discussed above, it was 55 and 52 percent.
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may be deferred.

spend, their money in other ways.7

Of seventy-four limited jurisdiction courts surveyed

by telephone, fifty-seven said they allow 30 days or less.

Record-keeping and information systems

Our data

from the New York City Criminal Court indicate that only about 20

With deferred payment and installment systems a necessary part of

percent of the total who ultimately paid in full (67%) required more

most fine collection practices, record-keeping systems are important.

than two months to pay.

It would appear from our survey of. court clerks and administrators that

In New York City, as in ma
ly ask defendants they have
pay?"

ny

0

th

er

'

,

Jur~sdictions,

their systems are adequate for the purpose of keeping track of payments

judges routine-

"

t
d
sen ence to fines: "Do you need time to

!j

While the defendant may be granted a single deferment of the

'.I

i

j

payment deadline, it is also common for installment payments to be
permitted.

1

Repeated requests and granting of deadline extensions are

not uncommon either.

1

II

~I

New York City judges are in some disagreement as

to whether installment payment plans facilitate collection.

While legal

j

strictures and humane consideration ~
...
...or the poor impel the use of
installments, some judges feel that offenders are
and forget their sentence obligations.
-

S

'

omet~mes

warrants should be issued.

About two-thirds of our respondents

expressed satisfaction with their systems' effectiveness.
quarter of them felt there was need for improvement.

However, one

This ,may be

related to the fact that over half of all these infonnation systems were
entirely manual; only 10 (8%) were computerized fully, although about 38
percent were partially automated.

encouraged to slide
7 One possible method of encouraging prompt payment would be to
impose an interest charge or some other type of fee when offenders do
not pay within a relatively short period of time set by the court. It
appears, however, that this technique is rarely used. When asked
directly whether interest, or a special collection fee or surcharge, was
charged on fine amounts not paid immediately, only three of the 126
telephone survey respondents--all from municipal courts--answered
affirmatively. In New York City, for example, penalties for late fine
payments are applied routinely only by the Parking Violations Bureau for
parking tickets; no such system exists for other types of summons or
'criminal fines. Some of the courts we surveyed reported that they
charged defendants with court costs when a notice or warrant was issued,
~)ut this practice also does not appear to be common.
Another possible method of encouraging immediate payment in full,
at least in routine types of cases from offenders who are not poor, is
to accept payment by credit card. Six courts we surveyed told us that
they did so. All were high volume courts that handle misdemeanors
and/or ordinance violations. Based on our site visits to three of these
courts (Milwaukee Municipal Court; the Circuit Court of Dane County,
Madison, Wisconsin; and Phoenix Municipal Court in Arizona), credit card
payment appears to work well but to be a convenience largely for
middle-class offenders paying traffic fines; but even then this
mechanism did not involve a large number of fine-payers. Despite the
willingness of credit card companies to work out arrangements so that
courts can pass on service charges to their clients, the adm:i.nistrative
staff of many courts have never even considered the possibility of this
payment mode or have rejected it out of hand as "too much hassle."

real hardship is seen,

but judges also sense that some offend, ere have already

l -_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

by individual fined offenders and for flagging cases in Which notices or

spent, or wish to

i'

I

~
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While these system s may b e re 1 atively effective at keeping
frequency or distribution in courts of different types around the

records of who has paid and who has not, their effectiveness is
questionable in terms of their ability to provide relevant management

The

information about the court's overall collection activities.

As

we have

noted, only 15 respondents were able to answer a question asking for
fine amounts imposed during the past year, and several of these were
estimates.

There are also no readily accessible statistics on fine

amounts by type of charge, on the relationship of charge and/or fine
amount to collection rates, or on other •~ssues re 1 ated to the formation
of policy and the management of resources.

Although the relevant data

elements are in court files, th e court ' s record-keeping systems are not
essenti~l to

organized to provide the information that is
performance, to identify problems, and. to
ments in court operations.

And th"~s

~s

a~'d'~n

not

measure

1
panning
for improve-

,
s~mply

a matter of auto-

mation; only one of the ten respondents who said that their court had a
fully computerized system was able to answer the

'
quest~on

Southern District told us that "the

k~y

to success in collecting money

owed the Government rests in prompt accounting and necessary and
repeated communication with the debtor."

This theme was repeated by

fine collection personnel in state courts as well, but courts have
different ways of doing it.

In the federal system, although U.S.

Attorneys are respOnsible for the collection of fines, Probation
Officers are also involved.

u.s.

For

eXfu~~1e,

the Deputy Director of the

District Court Probation Office in Washington,

percent of his 982 probationers had fines to pay.

5.C~

told us that 16

It is the responsi-

bility of probation officers to work out payment plans for their
charges, to let the sentencing judge know when a probationer is in

tion should be extended until full payment is made or allowed to expire
without full payment, or whether a violation of probation should be

While all courts have some type of- record
~
system to keep track of
cons~'d erably

practices for monitoring individual payments.
qu~'te

in their organizational

In some jurisdictions,

closely with court, probation,

or other official personnel providing both individualized payment
schedules and individualized attention to their compliance.

considered (raising with it the possibility of jailing the offender for
default) •
Some states, such as Georgia, use a similar system.

Probation

officers set the fine payment terms and collect the money.

They also

send out form letters and make telephone calls to encourage payment when
it is not forthcoming and, in rural areas at least, make reminder visits

In other

jurisdictions, fine cases are treated routinely with relatively little
individual attention.

Attorney responsible for fine collection in New York's

default, and to make a recommendation tc the judge about whether proba-

Monitoring systems

offenders owing fines are monitored

u.s.

about the

amount of fines imposed during the past year.

who owes what amount, courts differ

country.

While we can provide some illustrations of these

differences in practice, we cannot provide information on their

to those who owe fines.

The fine sentence is taken seriously by proba-

tion personnel, as indicated by the Director of the DeKalb Probation
Department, who instructs hig; offi.cers to "push for the money," but not
to push someone too far because it is neither rehabilitative nor likely
to result in collection.

----------------------
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The Delaware Court

\)i!

r{

Common Pleas employs a special Collection

Officer to monitor and to -ncourage fine payment.

The court has vested

considerable discretiona~? authority in this man.

He can accept or

~
t

ordered.

~.

date to pay the fine, the warran t

t~f:

is seen by other OFf:i.cial.s in the syste.'l\ as rendering "humane" service

~'

that she want~ ~~ deal with offenders individually and to accommodate

collection rates.

management will be more effective if those who are responsible for
collection are held accountable for their performance and if tl1at

I

I,
'

tt appears to us, however, that in large urban courts, monitoLing

responsibility

I

t ,I

procedures tend to be more routinized and less individualizeG F p~r~aps

It is our impress i on though, fr om having observed a

number of different collection systems, that whatever its structure, its

"

I.
to

schedules.

process is the often hasty discussions

because, as we have stressed, cour t s d0 not keep statistics on their

1

their particular problems in order to obtain tlleir compliance with

th ~
~s

The only

We do not know the relative effectiveness of any of these systems

t

The CUl;';~",,'lt Coordinator reflects this orientation to the extent

vacated and the case re-calendared

time will be permitted for payment.

I

to most offen-

~
~s

between the offender, the clerk, and the ]'udge, as to whether additional

f

to offenders in a';"~1trast to the prosecutor and judge who are seen as

coll~~~ion

"individualized" par t of

I{

This office

, t 0 the court at a later
If a non-appearing offender comes ~n

if further payments are needed to satisfy the obligation.

t;

Coordinator and her ~taff set up installment payment plans and attempt

ders.

indicates this to the judge at the end 'Of the day and a bench warrant is

['\

In the Phoen:i.t" {.l\rizona) M\.Ulicipal Court, a Fines Collection

ll..'1.... ommon

full payment has been made; if the offender does not appear, the clerk

I~~

leniency or the execut.1.~,!. of more coercive forms of enforcement.

treating cases ~('''~''".lally and with a vocabulary

If the offender appears, the case is recalendared until

f'?1

back to a judge, if h~ ~3el this is warranted, with a recom.1lendation for

to use personal ('!O~l:~,ct with offe!\ders to elicit paYl1tent.

on the fine.

[i

reject of~enders' excuses, extend time for payment, and bring a case

~
~s

not diffused across too manx people or offices.

Further study is needed, however, to know if this is an accurate

~,

II
r'

perception and, if so, how ~'t can be accomplished most successfully.8

Even in Georgia's largest counti~'i', proba-

1\
~" j

D.

tion !'<a!o.<pervision" is likely to consist only of receiving ,payments and

!

because of the size of the caseloads and the traditional (and p.Msibly

out-ilIod>Q"~ record-keeping.

i

I! .

Fult0n and DeKalb counties have designated these fin~=owing probationers
as a "nonsupervision" caseload (estimated at 40% in i::'~.th).

this discussion

~
~nd{cates,
~

~
~t

is difficult to know the level

of success American courts have in collecting fines, although the data

l

In fact,

Reasons Perceived for Non-Collection
As

!
issu,i'1t:t remindet'S or warnings concerning delinquent payments.

we have assembled from record-based research in New York City, England

'f,' I

~
~I

In New York

City, the C&$es of those owing fines remain on the court calendar; court

8 Research in England suggests that officials in the Fines
offices of some magistrates' courts have considerable administrative ,
discretion to alter the payment terms for fined offenders Who are hav~ng
difficul''''y with their payments (Morgan & Bowles, 1983). It ~ay be that
this con~rol, combined with their accountability for collect~ons,
affects the collection success of different courts.

:
I

cl.E:.l::'ks mon.itor payments only insofar as the offender either appears or

I

"

does not appear for each scheduled court app~arance to pay what is owed

j

•i

f"

t

f~ 1

I:

I
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and Germany, and from our t.:dephone survey, do not support the rather
widespread notion in the United States that collection problems are
insurmountable.
with collection.
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This does not mean, however, that there are no problems

Table III-4

For some jurisdictions the problems may be of con-

siderable magnitude.

PERCEIVED REASONS WHEN THERE IS DIFFICULTY IN COLLECTING FINES (ALL COURTS)

Offenders' financial insufficiency and their

poverty are certainly a major reason why so many courts use deferred
payment and installments to collect fines.

Perceived Reasons for
Non-Collection

But there appears to be a

Frequently
a Reason

Sometimes
a Reason

Rarely

a Reason

Total

broader range of reasons why these mechanisms do not always ensure

A. Defendant is indigent

47

29

44

120

collection.

B. Defendant leaves vicinity

37

44

38

119

C. Law enforcement agencies
giv~ low priority to serving
warrants for non-pa~nent

35

28

53

116

D. Defendant knows nothing
serious will happen to him
if he fails to pay fine

21

38

60

119

E. Court's record-keeping
system not adequate

7

15

97

119

F. Arrest warrants not issued
promptly

7

30

80

117

To

help understand what clerks and court administrators see as

the most important reasons for non-collection in their jurisdictions
(regardless of the overall magnitude of the problem), we asked the
telephone survey respondents to indicate the extent to which several
commonly raised factors are fr.equently, sometimes, or rarely a reason
for non-collection when fines are difficult to collect.

As Table III-4

indicates, defendants' indigency was the most frequent reason given,
followed by difficulties in tracking down defendants who leave the

Source: Telephone survey

vicinity and lack of cooperation from law enforcement agencies responsible for serving warrants.

It is interesting that defendants' "realiza-

tion that nothing Gdrious would happen if they failed to pay" was
identified as a frequent reason for nonpayment by cnly 21 respondents;
but it was considered to be a reason at least sometimes by an additional
38 respondents.

Administrative deficiencies in the court--such as

inadequate record-keeping and slowness in issuing warrants--were seen
only rare!f

to

be reasons for nonpayment.

What is particularly interesting, however, is the contrast
between respondents' perceptions about the reasons for non-collection in

..

----'

--~
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general jurisdiction and in limited jurisdiction courts (Table III-5).

Ij
". t

Half the respondents from upper level courts (25 out of 52) perceived

.,i

In contrast, this con~

J

PERCEIVED REASONS FOR DIFFICULTY IN
FINE COLLECTION, BY TYPE OF COURT

~;

cern was less pronounced among the respondents from limited jurisdiction

fl

courts: although twenty-three out of 74 (31%) said indigency was fre-

r,j

Ij

quently a problem in cases of non-collection, almost half (32) felt it
was rarely the reason for non-collection.

Table III-5

!

indigency to be a frequent reason for non-collection (and fewer than a
quarter reported it was only rarely a reason).

;

,

A.

'j

Respondents from these

t

Sometimes
a Reason

OK or
NA

Total

17

32

2

74

15

6

7

0

28

10

6

5

3

24

j

Limited Jurisdiction

23

[11

General Jurisdiction
Felony, Misdemeanor,
and Ordinance Viol.
General Jurisdiction
Felony cnly

!

service of warrants (i.e., enforcement problems) as important reasons

1

1
l

for non-collection in their courts.

{
I

There are several possible explanations for these somewhat

Rarely
a Reason

'i

courts, unlike those from upper level courts, identified the problem of
defendants leaving the jurisdiction and the low priority given tne

Frequently
a Reason

Type of Court

I

Defendants's Indigency

l

different perce~tions about the frequency with which indigency is the

B.

Defendant Leaves Vicinity

I

reason for non-collection in difficult cases.

!

One is that the two types

1
1
!
)
J
J

of courts may deal with defendants who have different socioeconomic
circumstances.

I

Many limited jurisdiction courts handle a substantial

U
,i

number of traffic offenses (inclUding DWI) and violations of regUlatory
ordinance, many of which are committed by offenders with ~)re financial
resources, in addition to ?ther types of criminal cases while the

I
1

r
fn1
,I

1

Limited Jurisdiction

24

28

20

2

74

General Jurisdiction
Felony, Misdemeanor,
and Ordinance Viol.

7

10

10

1

28

General Jurisdiction
Felony Only

5

8

8

3

24

1

1

'\j

majority of crimes dealt with by felony courts may have been committed
by poorer offenders.

A second possibility is that while the economic

si tuations of the' defendants may not differ appreciably, tl.e fine

r
I

.1

discrepancy between a defendant's income and the amount of ti1<~ fine, the

factor.

JI

Vl

fI
.\

I

I
I

1
>

«

29

17

24

4

74

General Jurisdiction
Felony, Misdemeanor,
and Ordinance Viol.

4

7

17

o

28

General Jurisdiction
Felony Only

4

3

12

5

24

(CONTINUED)

1

,«

Limited Jurisdiction

I

A third explanation is that the two types of courts may have

>

Low Priority to Warrant Service

(I

amounts are higher in the general jurisdiction courts; the greater the

more likely it may be that poverty or indigency will be a significant

C.

"

I
!
.j

f,.

{.l

.. ~
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different traditions with respect

to

the use of fines and different

working definitions of what constitutes "indigency" for purposes of
Table III-5 (continued)

sentencing.
_____--=D::..::,..-..!:Defendants Know No*,'n- 4 n- g - '1- ... _ W~ .L Happen

Type of Court
Limited Jurisdiction

a Reason
15

General Jurisdiction
Felony, Misdemeanor,
and Ordinance Viol.

24

4

8

16

2

5

14

General Jurisdiction
Felony Only

3

74

survey responses call into question some of the conventional notions in

0

28

3

24

3

10

58

General Jurisdiction
Felony Only

be a major reason

for non-collection, clerks and court administrators in many jurisdicto

be a significant factor.

Thus, tne indi-

gency issue appears to be a very complex one, one which manifl9sts itself

3

74

with perceptions as with real experiences.

Although we cannot

be~

certain what the magnitude of the non-collection problem is in American
2

3

23

o

28

courts, indigency is not universally cited as the reason when collection
is difficult, especially in lower courts which also tend to use fines

2

2

17

3

24

most frequently as a criminal sanction.
E.

General Jurisdiction
Felony, Misdemeanor,
and Ordinance Viol.

to

in different ways in different places and which may have as much to do

Inadequate Record System

F.

Limited Jurisdiction

Although indigency is often perceived

tions do not consider it

E.

General Jurisdiction
Felony, Misdemeanor,
and Ordinance Viol.

32

the frequency with which indigency is a reason for non-collection, the

this area.

General Jurisdiction
Felony Only

Limited Jurisdiction

Total

Whatever the reasons for this discrepancy in perceptions about

warrants Not Issued promptly

3

19

49

3

Characteristics of Courts that Appear Successful in Fine Collection
One way to begin the process of identifying characteristics of

74

courts that appear successful in collecting fines is
with those that appear less successful.

2

2

5

21

o

28

5

12

.,

24

I-

compare them

Our measures in this area are

primitive, but two questions in our survey of court clerks and administrators do provide us with rough indicators of apparent collection
success.

Source: Telephone Survey

to

One question asked respondents for an estimate of the propOlc-

tion of defendants who pay their entire fine on the day it is imposed;
the other asked for the proportion of those who, when granted time

to

pay the fine, actually pay the entire amount during the period allowed
by the court.

Using responses to these questions, we have identified

limited jurisdiction courts that claim "high collection rates" insofar

>s

>

«

.~

-102-103as they report that at least 60 percent pay on the day the fine is
imposed

~that at least 80 percent of those given additional time

Table III-6

~

ultimately pay in full.

Courts reporting that 40 percent or less pay
COMPARISON OF LIMITED JURISDICTION COURTS WITH HIGH AND
LOW ESTIMATED COLLECTION RATES

immediately ~ that 50 percent or less of those given time to pay
ul timately do are considered to have "low collection rates."

Table

111-6 compares these two groups of limited jurisdiction courts along
several dimensions.
Respondents in courts indicating high collection rates were much
less likely to report that their courts

co~nonly

use installment systems

than were respondents in courts with less apparent collection success.

Estimated
Low Collection
Rate Courts
(N-12)

Reported
Characteristics
of Courts
1)

Estimated
High collection
Rate Courts
(N=24)

Installment System
a) Percent Who Use
b) Percent Who See Problems
with Installments

50%
90%

21%
79%

64 days
21 days

22 days
21 days

3) Percent Who See Indigency as
Frequent Reason for NonCollection

50%

17%

4) Percent Who See "Nothing Will
Happen" as Reason for NonCollection

40%

4%

50%
60%

75%
50%

Only one of the 24 courts reporting high collection rates typically allows more than 30 days for payment, and eleven reported that a
period of two weeks or less is used"

By contrast, four of the twelve

2) Time Allowed to Pay
a) Average Time
b) Median Time

courts reporting low collection rates indicated that the usual period
was over 30 days, with two reporting time periods as long as 180 days.
Respondents in the courts reporting high collection rates were
less likely to see defendants' indigency as a frequent reason for noncollection, compared to 50 percent of their counterparts in courts
reporting low fine collection rates.
Finally, two different sets of responses suggest that courts
which appear successful in collection are mo;e likely to report

5) Action Taken on Default
a) Percent Who Commonly Jail
b) Percent Who Commonly EXtend

relatively strict enforcement policies than are the co~rts reporting low
collection rates.

First, respondents ih the high collection courts tend

to feel that their courts are prepared to impose sanctions on defendants
who fail to pay, and that defendants know it.

Only one of

th~

24 said

that defendants' knowledge that nothing serious will happen to them was
a frequent reason for non-colleo,tion.

By comparison, 40 percent of the

6) Type of Record System

f

a) Percent Manual
b) Percent Automated
c) Percent Mixed
7) Extent of Fine Use;

Hal f or M:>re

50%
-050%

58%
13%
29%

90%

88%

~,
IV~

n!

1
1
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respondents in courts reporting low collection rates felt that defenCHAPTER IV

dants' beliefs that there would be no enforcement was a frequent reason
for non-collection in their courts.

THE ENFORCEMENT OF FINES

Second, three-quarters of the

respondents in high collection courts said that, when defendants were
When a court imposes a fine, it either requires the offender to

before the court for nonpayment, jail was often used as a response; this

pay immediately or sets a time period within which the fine must be

compares with half the courts reporting low collection rates.

paid.

We find it interesting that courts Which report success at fine

payme~t,
...

the

"
percept~on

the process

collection) seek

that indigency is not a

to

ensure that a fine is paid when the time originally

frequent reason for nonpayment, and, finally, by relatively strict

fixed by the court has passed without full payment.

enforcement policies.

have observed (1979:160), both the real difficulties with enforcement

We c a u t"~on, however, that it is by no means clear

that these are causal factors.

In f

ac t

" t "~s
,~

As

Carter and Cole

and the perception that such digficulties are insurmountable, create

very likely that other

characteristics of qefendants, of offenses, and of court process are

major drawbacks to the fine's use as a sanction.

influential in determining the effectiveness of collection.

may require substantial resources and administrative effort (including

Multi-

Enforcement of a fine

jurisdictional research that collects a w~de
•
range of data about each

the costs of notification, issuing warrants, conducting hearings on the

court will be required before we can establish what factors affect the

reasons for nonpayment, and perhaps jailing the offender); thus the

success of various collection s t ra teg~es
"

concern is often expressed that enforcement could exceed the original

"h
w~t

different offender popula-

amount of the fine.

tions.

more widely in American courts thful has been previously recognized and
that their collection (here, in England, and in Ge~~any) is more common
than many practitioners in the field tend to believe.

Nevertheless, the

issue of non-collection cannot b
e "~gnore d , especially if we are to
consider the expanded use of fines as

""
cr1m~nal

penalties, perhaps in

poor and failure to pay may not be willful.

~

J

fore, to the question of fine enforcement.

If

"
f~nes

We turn, there'-

cannot be enforced

j
I

I

{'I

when payment is not forthcoming, because there are practical or
constitutional impediments, then fine use is extremely problematic.

I

'.···.·.···1

1
t
j

zm

>s

>

\«

>

I

«

Again, however, as with

virtually all aspects of fine use, there has been little data available
to help assess the extent

to

which these concerns re:Elect problems in

actual practice.

I

.1

larger amounts for some types of more serious offenses.

Enforcement also raises a variety of legal as well

as practical and humanitarian issues When the non-paying offender is

In the last two chapters, we have suggested that fines are used

\.

to

by which courts (and/or other governmental agencies involved in _kne

collection are characterized by the limited use of installment plans,
short time periods for

We are using the term "enforcement" here to refer

A.

Enforcement Methods
The specific procedures used to enforce fines vary considerably

from COQxt to court, and are influenced by a variety of political,

-106-107-

.,
i

;

administrative and legal factors.

,,

1

State statutes contain many provi-

:

FIGURE IV-1

sions relating to the enforcement of fines, reflecting apparent legislaMethods Authorized by U.S. State Statutes to Foster
or Compel Fine Payment in Criminal Cases

i

tive intent to give "teeth" to such sentences.

'j
,

Figure IV-1 summarizes

.j

0%

the ways in which state lawmakers have attaT.pted to foster or compel

II
d

As is clear from Figure IV-1, over two-thirds of the states explicitly authorize installment or deferred payment plans.

'I

immediately, regardless of whether this practice is specifically author-

f1

J

1
i
,l

ment is still not forthcoming, courts follow up using a variety of stra-

i

iJ

1

,j

I

These tend to be selected largely on the

!1

1

[11
r

~l

basis of local court custom and include various forms of notification,

"

:1
;1

' !

:j"

payment, courts may then turn to the more coercive devices to compel

f/1
,I

I1

[1

(including garnishment), public employment, forced labor, and execution
of distress warrants for the seizure and sale of offenders' property.

;1

I

'j
!j
,1

quent coercive enforcement mechanism provided by state statutes for the

'. J
·,1
.\

jj

")

•

' I

.{

i

Ij

;

i

I

!1

I
,I

,j

_.,j

\1·1

probation revocation or punishment for contempt of court.

fj
\J
'!

learned about how courts attempt to enforce fine payments, including the
ways in which they use jailor prison as an enforcement device to compel

r!

:!

As the statutory provisions

i/

;(

:;

II
tl

1,1

q
I

>

Sentence to pay fine as
condition of probation

,.,"j

. I

{I
.

i

, j
I

Execution of distress warrants
(or similar writs) for sale of
offender's property to satisfy
fine
Fine judgment as lien which
may be exercised
Collection by state's attorneys
through civil processes (garnishment, etc.)
Accepting surety in lieu of
immediate payment

.: I

l i. Cash bail may be automatically
[
applied to satisfy fines

I

*District of Columbia :i.ncludeli.

f' I
t 1

t'
j'J

'. I

'I..

I

..

1

(N~j 1) *

-I

N=22

43.1%

/

1-'

N=39

-

76.5%

100%

=-1

!

=

.G. ... '>":_

J

~l

N=28

54.9%

N=21

I

5.9%

I

41.2%

N=9

117 • 6 %

N=17

33.3%

N=35

68.6%

N=10

/19.6%

~

f

7 %

N=11/21. 6~1

:/N=3

Forced labor or public work may
be ordered to satisfy fine

100%

5~%

68.6%

Public employment to be made
available for working off fine

:J
'\
!j

payment or as an alternative punishment.

I:
.1

r!
;\

In the remainder of this chapter, we will review what we have

'~

,j

enforcement of fines, although it is sometimes found in the guise of

Imposition of jail term for
contempt of COl~t when de~
faul t deemed willful

N=35

j

rj
II

1j

However, imprisonment for failure to pay a fine is by far the most fre-

to jail for defaul t in fine pc.:t"!n~t

I

~l

When these too have failed to result in

seen in Figure IV-1, these include a variety of civil procedures

Commi~ent

I
1

d

As

Holding in jail until fine
paid (or otherwise satisfied)

J

When the time allowed for payment has passed and pay-

payment that are specifically permitted by their state's statutes.

Execution of jail alternative
contained in original sentence

~

first response to collecting a fine from offenders who are unable to pay

summons, and arrest warrants.

Installment payment plan and
extension of time to pay (at
time of sentence and later)

11'I'.

As we have

already seen, installments and deferred payments tend to be mcny courts'

tegies to encourage payment.

1

rJ

payment of fines in criminal cases.

ized by statute.

2 %

N=7

/13.7%

I

I

I

1

..----·~--~~r-"~----------
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_~
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f"i
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1
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1,

imply, there is a

\.,i(l~i:lpread

belief that the threat of incarceration is

an essential component of effective fine enforcement.

However, concern

is widespread about the actual jailing of poor criminal offenders Who
are in

def~ult

because it can be both inhumane and costly, especially as

jail$ and prisons become more overcrowded.

I

German town studied by Albrecht, almost half responded to reminder

i
1

letters with full

ft

Ir,

Yet, as obvious--and inexpensive--as this strategy may seem, it
appears from our telephone survey and site visits that relatively few

rIi
l~

paymG~~.

American courts of any type make such notificaton or reminder calls to

.

j'e

B.

En~o!~sment

and the Threat of Imprisonment

When an offender does not pay within the time initially allowed
by

th'~

court, there are a variety of actions the court can take before

offenders who I,lre in arrears. 1

I

Federal district courts' and state

courts of general jurisdiction, where probation services are often

lf

involved in the fine collection process, appear to be more likely to

j..

make this type of more personal contact than are other courts.

Mlile

coPtronting the serious issue of whether to impose a jail sentence as an

l
t·, '
} ..

fI'"

virtually all courts will issue an arrest warrant, sooner or later, in

alternative sanction or as a me::hod to compel payment.

1

the event of continued nonpayment, the survey suggests that limited

One obvious

approach is for the clerk of court simply to send a letter reminding the
offender of the overdue amount, asking for prompt payment, and possibly
suggesting that more serious consequences will follow if payment is not
forthcoming.

In the same vein, the court may send the offender a

summons to appear in court to explain why he has not paid, or may make a
telephone call to tell him that unless payment is made within a short
period of time a warrant will be issued for his arrest.
Such "notification" procedures appear to be a, potentially
successful (as well as relatively inexpensive) method of enforcement.

i

r1f.

jurisdiction courts (which are the heaviest users of fines) seem

1.

somewhat more likely than general jurisdiction courts to move immediate-

l

ly to an arrest warrant without first making efforts at notification.

~

t
!.

In'a few jurisdictions, offenders who fail to pay a fine when it

f

L
i

is due can (at least under some circumstances) be arrested on a warrant

r

and taken directly to jail, usually to serve a jail term that was sus"

l

pended ,It the time of the original sentence.

f
}

an

arre$~

More typically, however,

warrant is issued for the return of a defaulting offender to

J

t

Recalling our discussion in the last chapter about England and Germany,

r
i

there is some empirical evidence that notification to an offender that

r

fine payments are in arrears (generally also making it clear that the

t

court is prepared to pursue more coercive methods to ensure collection

I

1 In contrast, in the English system, the reminder is the roost
common first step taken to collect the fines after the time for payment
has passed. Data collected by the Vera London Office suggest that
courts not using reminders in this way were the least successful in
obtaining payment of the several courts studied.
Other cross-jurisdictional research in England has emphasized the
promptness with which action is taken once the court identifies someone
as in default. Softley and Moxon (1982:9) report that the speed with
which action is taken (be it reminder, a letter, a means warrant, etc.)
is strongly correlated with the court's success at collec~ing fines.
They also report a strong relationship between cOllection'success and
the average interval between enforcement actions when the first .:1ttempt
was unsuccessful (p. 9).

~.

if payment is not made) has positive results:

in both the English city

and the town magistrates' courts studied by Vera, almost a third of
those "reminded" paid in full after receiving letters, and in the

t

t
!

l
f
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court, but the warrant is not served.

encourages them to believe the warrant will never be served, and others

Reasons differ but it appears

generally to be because sheriffs or police do not have sufficient re-

' d so many other types of dunning letters from bill
may have rece1ve

sources to pursue nonserious offenders vigorously (as is also the case

collectors that they have learned to put them in a drawer and live in

in the English system).

peace.

Sometimes, however, they choose not to serve

required of them or to be intimidated by the threats.

the warrant because they do not expect the offender to be punished if
returned.

Thus warrants for

nonpa~~ent

Still others may not read well enough to und~rstand what is
Nevertheless,

these letters appear to have some impact; the New York City experience

of a fine tend to have low

priority with the police or sheriff's offices that are charged with

is consistent with English and German experience if one looks at these

serving them, and the warrant is activated only when (and if) the offen-

t'
.. 3
post-warrant letters as a form of " no t'f'
1 1ca 10n.

der is rearrested.

The New York City police Department's Warrant Squad itself

Apocryphal stories are told in a few jurisdictions

about sheafs of warrants found in the glove compartment of a police car

believes that the threatening notices it sends out accomplish returns to

five years after their issuance.

court in many cases.

computer was unavailable to generate these letters and say that during

The enforcement situation (or apparent lack thereof), however,
may not be as bleak as this suggests.

Warrant Officers remember a period When their

this period their rate of return on warrants dropped off sharply.

Onn fairly common approach When

While

an arrest warrant has been issued for nonpayment is for the police or

there are no official figures available to document this effect, our

sheriff's department to send a letter to the defaulting offender inform-

research sample of cases sentenced in the New York City Criminal Court

ing him that a warrant has been issued for his arrest and that it will

provides some indirect but supportive evidence.

be executed if he does not pay promptly.2

our citywide sample Who were fined, 315 (52%) fa1'1 e d to pay either

City.

This occurs in New York

Of the 601 offenders in

immediately or within the time required by the court; they had a warrant

The Police Department's Warrant Squad, faced witll the lack of

resources noted above, places low priority on serving these warrants;

ordered for their arrest and the Warrant Squad sent them a "notifi-

but it routinely sends out warning letters designed to scare defaulters

cation" letter.

into returning to court.
ignore the warning.

Some, of course, will never receive or

w~ll

3 The procedure in New York City for handling warrants issued in
the case of such fine defaults, however, is extremely routinized; in
fact, the notification that a warrant for the offender'S arrest has been
issued does not specifically indicate that t.he offender is in arrears on
a fine payment. What triggers the issuance of an arrest warrant,in New
York City in default cases is the defendant's failure to appea: 1n court
on the scheduled date to pay the fine (recall that every case 1n New
York City in which a fine payment is due is calendared): 7herefore, the
arrest warrant that is issued and sent to the offender 1nd1cates only
that his presence is required in court or he will be arrested; the
warrants are the same Whether the offender has missed a post-sentencing
court appearance for a fine payment or a pretrial court appearance.

Some may have prior experience with the courts that

2 This also occurs in England. Although most magistrates' courts
first issue a reminder notice, others move directly to a means warrant
(i.e., a warrant requiring the offender to appear. in court for a means
inquiry hearing). However, as the burden on the police to serve large
numbers of means warrants has increased, they have tended to adopt a
written notification system, telling the offender by mail or delivered
notice that there is a warrant at the police station for his/her attendance at a means inquiry on a certain date. The means warrant is thus a
glorified reminder in the hands of the police.

\

«

«

Thirty-eight percent returned to court and paid in

la

f

..

,

---------------------------------------~-----------------------,------------------------------------------------------------------------~----------------~
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I

\ i

full; six percent returned to court and were resentenced to a reduced
fine amount or to a non-fine, non-incarcerative sentence; one percent
returned and were still making payments at the time of data collection
(one year after sentencing); 20 percent returned to court (probably

I

We observed a "miracle of the cells" in a New York City lower
court when a defendant had defaulted in paying a $100 fine and had been
returned on a warrant discovered when he was arrested for a new of-

\t
t.

fense.

i

courtroom to speak with the court officer about how she could settle his

after an arrest on a new charge) and had the jail alternative to the
fine executed; finally, 35 percent failed to return to court, were not

\:

fine.

Obviously, we cannot be certain of the

!

the holding cell and not to send him to the county jail because he was

I

'I

likely to be released quickly.

role played by the Warrant Squad's "notification" procedure, but 45
percent of the offenders in arrears returned to court after it was set
in motion and either paid the fine or were resentenced.

OVerall; there-

She departed immediately, presumably to get the money, and the

court officer instructed corrections personnel to keep the defendant in

rearrested and thus the warrant for nonpayment was still outstanding at
the time of our data collection.

When jail was mentioned, his wife rushed to the front gf the

I

This same "miracle" has been noted

repeatedly by observers in European courts that use fines heavily, and

I'Ii. :.

,,

it is documented by most of the research tlley have done. 4

It is one of

fore, with this relatively inexpensive warrant/notification process

the reasons practitioners and policymakers are often extremely hesitant

(combined with arrests on new charges) as the court's only means of

to abandon the threat of imprisonment as the ultimate enforcement

ensuring a fine sentence is not disregarded, New York City's Criminal

device. 5

Court successfully enforced just over 80 percent of the fine sentences
it imposed, and in some counties (e.g., Richmond and Queens) the court
was even more successful (refer back to Table III-3 in Chapter III).
Generally, in New York and elsewhere, an offender who has failed
to make timely payment of a fine, and who either returns

to

court volun-

(~

,\

'.1

tarily or is arrested for nonpayment or on a new charge, will be brought

tl

before a judge who will inquire into the reasons for nonpayment and

H

decide what is to be done.

We were told over and over again around the

country (and in England as well) about how effective the threat of
imminent jailing was in this situation in getting offenders to pay the

!I
!
J

,j

tl

full amount of their fines, often after making a phone call to family

II

members.

!"1

One American court clerk called it "the miracle of the cells."

U
U
·l

f.·. . !

II
'i

kj

fj

rl
l .

4 Because this phenomenon is so common in English lower courts,
Wilkins (1979) has urged the establishment of reception centers where
fine defaulters might be held prior to their transfer to prison so tllat
arrangements for paying their fine might proceed without the costly
administrative task of full admission to prison.
5 It is not only in the enforcement of fines that the threat (and
actual use) of jail is considered essential. In the collection of child
support payments, there is evidence that serious enforcement efforts
backed up by the threat and imposition of jail sentences is extremely
effective. David Chambers, in a recent and detailed study of child
support enforcement, reports: "Genesee and many other Michigan counties
are remarkably successful at their job. Michigan as a Whole collects
more money per case from its fathers than any other state in the country.... [I)n the context of child support, the use of jailing, When
coupled with a well-organized system of enforcement, produces substant.ial amounts of money both from men who are jailed and from men who are
not" (1979:4,9).

~

-115-

-114-

about whether it should be used at all, and if used, how it should be

It is perhaps ironic that Delaware, the only state to have prohibited jailing as a device to compel fine payment, nevertheless provides

applied.

for a contempt sentence to jail when an offender fails

this threat, an offender would not pay.

community service alternative to paying a fine.

to

comply with a

Some writers have advocated imprisonment, fearing that without
others feel that fines de-

faulters should be jailed only as a last resort, in the absence of other

Although jail is little

used for this purpose in Delaware, the threat of possible jailing may

feasible and available sanctions.

nevertheless be important in inducing fine payment.

threat of prison is an essential component to effective and broad utili-

As

the Collection

Officer for Wilmington's Court of Common Pleas told researchers, he
often uses the threat of Smyrna State Prison, a place with a bad reputation, to worry defendants into paying their fines.

He capitalizes upon

knowledge that brief detention in the court's basement lock-up gives the

He visits these worried people in the detention cells to work out how
they will satisfy their fine obligation.
Even when offenders are placed on probation as a device to en-

I
!!

on defaulting offenders.

!I1

experienced court clerks we interviewed around the country, it seems to

11

be the threat of prison and a brief taste of it that are thought to be

,I

In England, as in Delaware and in the minds of

1

I

j

II
rl

j

most effective in eliciting payment.

There are many so-called "prison

receptions" (intakes) for fine default in Britain, although most of
these people are not held long.

Observers estimate that while at least

twenty-three percent of British prison admissions are for fine default,
only

bm

percent of the prison population remains incarcerated for

1

threat of jail that is the Ultimate enforcement factor.

I

default.

II

some British observers and policymakers.

not s.atisfactorily completed, the offender's probation could be revoked

the

zation of fines, and are puzzled by American reluctance to impose jail

courage fine payment (as they commonly are in Georgia), it is again the
If payment is

~1at

~:

1

defaulting fine payer a taste of jail which "scares and upsets them."

The British clearly believe

I

I!

It is interesting that the two percent is beginning to trouble
Even though there are rel-

!

over-crowding has led to questioning the appropriateness of filling

nonpayment of a fine; they usually are faced with corroborative evidence

III

tight prison space with such minor offenders, especially when some of

of willful noncompliance with other probation terms as well.

1
1
'J
,j

these are chronic public inebriates.

and he could be sent to jail.

In

practice, we were told that even

highly conservative judges in Georgia rarely revoke probation merely for

However,

unless they are very experienced with the courts, probationers may

~

believe that if they do not pay the fines they owe, they will go to

1

jail.

i1
1

And thus, again, while jailing may rarely be effected, its threat

is thought to be integral to fine enforcement.
Although imprisonment has been the traditional force behind
efforts to enforce fine payment, there is growing controversy in America

atively few offenders who are not able to buy their release, prison

It appears that almost every defendant brought before an American
court for nonpayment of a fine gets queried, however perfunctorily,

I

about the reasons for his nonpayment.

If he has money and the default

has been "willful," the choice is relatively easy:

if "the miracle of

the cells" does not take place, t,he judge can jail the offender, with
the mechanics differing from state to state.

But if the defendant is

________________________________________~_ _~____~M-______________________~
____________~_ _~____________________________~____________~_______
"

~,
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without funds,. the "miracle" cannot take place and the options faced by
the court are more complicated.

As we have noted before, we have found that there is considerable

Our observations suggest that judges

misunderstanding around the country about the current state of American

often deal with this problem by accepting a defendant's plea of poverty

constitutional law as it pertains to the jailing of indigents for

and either extend the time to payor remit the fine.

failure to pay a fine.

is by no means universal.

But this approach

OVer half of the respondents to our telephone

Although, at the present time, the restrictions

imposed by federal and state courts are actually quite limited, we have

survey said that defendants in their courts are commonly jailed for

found that many people, including lawmakers and judges, have understood

default in payment.

their collective holdings to bar imprisonment of any indigent Who

Even in New York City, where court officials them-

selves believe enforcement to be relatively lax, our data indicate that

defaults in payment of a fine (and some even believe that indigents may

non-paying offenders who are returned to court and do not pay are almost

not be fined at all).

always jailed. 6
C.

This misunderstanding of the law has apparently

created a situation where the poor are sometimes sentenced directly to

Imprisoning Indigents for Default

short jail terms to avoid the apparent illegality of enforcing fines.

Clearly the threat of imprisonment is considered a\n important
dimension of successful enforcement.

This phenomenon was illustrated in research done by the New York State

With offenders who have financial

Bar Association in rural areas of the state during the 1970s.

It

resources, this threat can be backed up with actual imprisonment in the

revealed that poor defendants were sometimes sentenced to jail because

event of willful nonpayment.

judges did not believe they could legally fine them (Spiegler, 1980).7

With offenders who do not have resources,

or who claim not to have them, however, the situation is much more

If fines can be ignored with impunity by a large proportion of

complex both lega.II:,!'· and practically.

the r.elatively poor defendants who face sentencing in American courts
because the fines are unenforceable, then their use as a sanction is
extremely problematic.

6 One of the questions in the survey IOf clerks of court and court

''':

administrators aSked who was responsible for deciding what action is to
be taken when a defendant fails to pay within the allotted time.
Although cogent arguments can be made for making this an administrative
matter to be handled by court staff and/or the probation service under
guidelines set by the court, it appears that in most American courts
surveyed this decision is made by a judge. In 73 of the courts surveyed
(58%), the respondent said that only the judge could make such a decision; in an additional 19 courts (15%), the judge was Raid to make this
decision in conjunction with some other official, including the clerk of
court, the prosecutor, a probation officer, etc. (see Table B-2 in
Appendix B).

Therefore, we would like to review the issue of

the constitutionality of imprisoning indigents for their failure, solely
due to indigency, to pay a fine imposed upon conviction for a criminal
offense.

Recognizing, however, that

~~erican

judges at all levels

S8&~

,.

1

\

I
.'

7 A participant in that study told us that he also suspected an
opposite effect stemming from right-to-counsel cases like Argersinger
v. Hamlin (407 U.S. 25, 37 (1972). Because such cases have required
that defendants who face a jail sentence be represented by counsel, some
defendants may be fined because that was more convenient for the court
than appointing counsel, but without any regard to whether they could
pay the fine or not or whether this was an appropriate punishment in
other ways. (Personal communication, Steven Mendelsohn, Vera Institute
of Justice, November, 1981.)
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to have limited their use of jail as an enforcement tool beyond that
penological interest and policies, it may not then subject a certain

required by the Supreme Court's decisions, whether in an effort to avoid

class of defendant to a period of imprisonment beyond the statutory

possible constitutional problems or because of sensitivity to social

maximum solely be reason of their indigency "(id. at 241-42).

problems, we will then turn to a discussion of the alternative methods

Less than a year later, the Court decided Tate v. Short, 401 U.S.

that exist to enforce fines without moving from the threat of jail to

395 (1971), a case in which the defendant had originally been sentenced

its imposition.

by a Texas court to pay fines totalling $425 for traffic offenses

A probation official in Georgia expressed to us the opinion that

punishable only by a fine.

the practice of making fine payments a condition of probation in that

indigent and the trial court--without giving him any opportunity to pay

state's courts was a way around "the Supreme Court's prohibition on
fining indigents."
sweeping.

He was unable to pay the fine because he was

the fine--ordered tllat he be committed to prison for a period sufficient

There is, however, no U.S. Supreme Court decision so

to satisfy the fine at the rate of $5 for each day served.

What the Supreme Court has addressed, in three leading

position previously expressed by four of the

cases, is the constitutionality of imprisoning indigents for their

Justice~,

Adopting a

the Court held

that the rationale of the Williams case also covered the situation where

failure to pay a fine, when that failure is due solely to indigency.

an indigent defendant was convicted of an offense punishable only by a

Although these cases set limitations on a court's use of jail as a

fine:

response to an indigent offender's fine default, the decisions still

the same defect condemned in Williams also inheres in
jailing an indigent for failing to make immediate payment of
any fine, whether or not the fine is accompanied by a jail
term and whether or not the jail term extends beyond the
maximum term that may be imposed on a person willing and
able to pay a fine. In each case, the Constitution
prohibits the state from imposing a fine as a sentence and
then automatically converting it into a jail term solely
because the defendant is indigent and cannot forthwith pay
the fine in full (401 U.S. at 398).8

appear to allow considerable latitude for state legislatures and local
courts to develop and implement effective enforcement policies including
~;he use of imprisonment as an ultimate sanction for default (see Dawson,

Working Paper #4, 1982).
The first decision was Williams v. Illinois 399 U.S. 235 (1970).
In that case, the Court ~uled that under the Equal Protection Clause of
the Fourteenth Amendment an indigent defendant who had failed to pay a
fine sentence and costs, solely because of his lack of financial
resources, could not be imprisoned for default for a period longer than

~i

the maximum prison sentence authorized by statute for the offense of
which he was convicted.

8 The quoted material originally appeared in a concurring
opinion by Justice White, joined by Justices Brennan, Douglas, and
Marshall in Morris v. Schoonfieid (399 U.S. 508). That case, which
involved issues similar to those later addressed in ~, was not
decided on the merits. Instead, it was remanded to the lower court, to
give that court an opportunity to reconsider its earlier decision in
light of the ruling in William v. Illinois and in light of new state
legislation dealing with the problem of fine default by indigents.

The opinion observed that "once the state has

defined the outer limits of incarceration necessary to satisfy its

m
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The key defect in the Tate case appears to have been the state's

The Court's opinion in Bearden endorsed the earlier Equal Protec-

requirement for forthwith payment of the fine, which had the effect--

tion rulings in Williams and !ate, put focused explicitly on the process

when an indigent could not pay the fine immediately-'-of "automatically"

by which the decision to imprison the de:Eendant for non-payment was

converted the fine-only sentence to a jail sentence.

The CQurt's

opinion in ~ was careful to emphasize that the state had a variety of
other alternatives to which it

COtlId

court had focused only on the fact that the defendant had disobeyed the

constitutionally resort in order to

serve its "concededly valid interest'

~n

en

f

'

orc~ng

At the hearing on the peti~ion to revoke probation, the trial

made.

order to pay the fine, without regard to whether he had made reasonable
efforts to do so and without regard to whether alternatives other than

payment of fines" (401

U.S. at 399).

imprisonment

In 1983, Bearden v. Georgia,

U.S.

in which the defendant had pleaded guilty to burglary and theft by
receiving stolen property.

!

The tr' 1 ' d
~a

JU

'

act~ng

ge,

under a Georgia

statute dealing with the sentencing of first offenders, did not enter a
judgment of guilt, but instead deferred further proceeding and sentenced
the defendant to three years on probat~on.
•

!

precluding a trial court from imprisoning an indigent for non-payment of
a fine:

~

We do not suggest by our analysis of the presf:!nt:
record that the State may not place the petitioner in prison. If, upon remand, the G~or9ia
courts determine that the petitioner did not
make sufficient bona fide efforts to pay his
fine, or determine that alternative punishment
is not adequate to meet the State's interest in
ounishment and deterrence, imprisonment would be
~ permissible sentence. Unless such detem%~na
tions are made, however, fundamental fairn~~s
requires that the petitioner remain on proba~
tion.

j

1

As a condition of probation{

h
t e first $200, but thereafter

lost his job and was unableto pay the $550 balance when it became due
four months after sentencing.

The state then filed a petition to revoke

the defendant's probation because of the

non-payment.

The trial judge,

One important effect of Bearden is to impose an important

after holding a hearing on the pet~t~on,
d
d th
••
or ere
e probation revoked
and sentenced the defendant to serve the
probationary period in prison.

'

rema~nder

requirement not previously articulated by the Court:

of his three-year

in a situation

where an offender has failed to pay a fine, the t:l! :ial court must at

The Supreme Court reYersed, in an

opinion by Justice O'Connor which ado:pted a d

The Court's '. , -', '.nion

took care, however, to emphasize that the holding should not read as

the defendant was ordered to pay a SSOO f~ne and
.
•
$250 in restitution.
The defendant borrowed the money to pay

The effect was, the Court said, to

the same practice condemned in Williams and Tate.

I

~

indigents for non-payment of a fine, this time in the context of a case

'ate •

appropr~

imprison the defendant solely because he lacked funds to pay the fine--

, 103 S. Ct. 2064

(1983), the Supreme Court again considered the problem of imprisoning

, ht b e

m~g

least consider alternative measures other than imprisonment.

It may

impose a prison sentence only if the altel:'n~tive measures are deemed

ue prooess approach to the

problem.

inadequate to protect the state's interest in punishment and deterence.

:"

\«

..

«
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In all three of these decisions, the Court has taken pains to make

has been given time to pay and has failed to do so, he can then be

it clear that, as JustJce White phrased i·t in a concurring opinion in

jailed.

Bearden, "poverty doe's not insulate those who break the law from punishment" (p.2Q74).
individual does
non-payment.

he imposes the original sentence, that imprisonment would be the most

Cou':ts can impose fines on ir.digents, and if the
h0t

appropriate means of satisfying the State's interests in the event of

pay the fine the court can impose sanctions for

non-payment of the fine.

Under the cases, however, there are some important limits

nally imposed, the trial court may have to reconsider the appropriate-

requirements that must be met if imprisonment is to be used as a

ness of this alternative (as well as the reasons for the non-payment) in

Thus, it is clear that when a defendant has been convicted

an enforcement proceeding following default.
1!

and fined for an offense for which imprisonment is not a statutorily
authorized sanction, a court may not imprison him for non-payment

D.

i

without--at a minimum--inquiring into the reasons for i:he non-payment
and, if the default is not "willful," considering whether sanctions
other than imprisonment will achieve the State's legitmate interest in
punishment and deterence.

At the very least, a defendant in this

j

to the fine rather than a method to compel payment which leaves the fine

I

still outstanding and subject to civil collection upon the defendant's

j

punishment, as in Bearden, a trial judge has greater leeway to struc-

I

ture the sentence in ways that may encourage fine payment and facilitate

t

enforcement.

:1

tive or suspended on condition that the fine is paid.

imposition of a jail term for default tends to be a sentence alternative

I

time.9

incombination with a jail sentence which is either stated as an alterna-

Typically in the United States, both in statute and in practice,

I
I

For example, as we have noted, the fine can be imposed

release. 10

..

!

!

10 This is not universally true. The " cl.)ntempt of court" penalties that several state statutes provide for willful default leave the
fine outstanding, although there may be no attempt to collect it after
the contempt sentence has been served. For example, in New Jersey, some
judges automatically vacate the fine judgments when imposing contempt
sentences for nonpayment. Thus, in practice, serving time in jail seems
to relieve the defendant of liability for his fine even in states where
statutes are written in terms of compelling payment. There are also
states (such as Florida, Kansas, and New Mexico) where serving time in
prison for default does not discharge a fine obligation, but working at
prison labor does have that effect.

If the defendant

\

hewn

«

Most states stipulate an "exchange rate" of a nUmber of

I

9It is not clear, from the cases, whether an indigent defendant
can be jailed for default if he has tried but has been unable to pay the
fine. The ~ decision explicitly left open the legality under the
Constitution of imprisonment "as an enforcement method when alternative
means are unsuccessful despite the defendant's reasonable efforts to
satisfy the fines by those means" (401 U.S. at 401). The Court in Tate
left that determination to "await the presentation of a concrete case"
(id.), and so far has not considered such a case.

>

Enforcement without Resort to Imprisonment

-I

situation must be given an opportunity to pay the fine over a period of

If the underlying offense is one for which jail is an authorized

The Bearden ruling suggests, however, that

even when a jail alternative is stated at the time the fine is origi-

on the range of sanctions that can be imposed and there are procedural

sanction.

Here, the judge presumably makes a determination, at the time

.

r,
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dollars of a fine that will be excused for each day spent in jail for

Work Programs

default.

Work programs, currently in favor as punishment options, may be a

Even states that have no exchange rate usually limit, in some

way, the amount of jail that may be imposed in lieu of a fine.11 In

sensible method of enforcing fines by providing offenders with a chance

practice, our observations suggest that jail terms for default are some-

to work off their obligation if they cannot pay (or i f they would prefer

times also imposed to run concurrently with jail terms for new offenses,

to work it off).

or they are imposed retrospectively so tll"t
-I-~me
~
w~
already served in

service," where nonincarcerated offenders perform labor for public and

detention on a new arrest satisf~es
th e f'~ne default alternative.
~

How-

The work concept may take the form of "community

nonprofi t agencies.

Of course, before the birth of modern community

ever, many judges express serious concern about imposing any jail alter-

service concepts in England and their transfer to the United states,

native even when there is no

statutes in southern and northwestern states permitted labor (and "hard

'

const~tutional

they are faced with a willful defaulter.
options when they believe the th

impediment, inoluding When

What are judges' enforcement

reat of imprisonment to be either inap-

labor") sentences when inmates were incarcerated.

A particularly

archaic provision still on the books (but never used) in the state of
Washington provides that if an offender defaults in payment of a fine to

propriate or ineffective?

a municipality, "such person may be compelled on each day ••• except

We have examined a variety of nonjail enforcement strategies
already in place in some American and European courts which deserve discussion. These include work programs, seizure of property, attachment

Sundays, to perform eight hours labor upon the streets, public buildings

of earnings, and suspension of automobile l~censes
and registrations.>
....

performing such labor" (Wash. Rev. Code Ann. §9.92.130).

In briefly discussing examples of each of these, ~~t ~~s important to note

language evokes images of involuntary servitude, chain gangs, and

that much more needs to be known about how they operate and what their

debtors' prisons.

levels of succes s an d cost are before they can be considered for vdde-

poor offenders to perform labor While the wealthier may pay a fine,

spread implementation.

th0~e

•

However, one theme appears continually whenever

we have discussed these en f orcement approaches with practitioners:

and grounds of such city and to wear an ordinary ball and chain while
This type of

While notions of equity may be offended by requiring

is a paucity of other alternatives for sanctioning offenders

without sending them to jail.

Even though work programs could be a

as

with incarceration, the threat of the~~
,
~ ~mposition appears to have a

relatively expensive sentence, jail is also costly and work is a

substantial impact on the likelihood of fine payment.

reasonable alternative.

The "miracle of

And in fact, labor is perceived by many modern

the cells" seems to have parallels in the "mI.' racle of the marshals" and

criminal justice professionals as potentially rehabilitative or, at

the "miracle of the attached pay check."

least, a sensible commodity to exact from poor people as punishment for

11

See Tables A-3,-4 and -5 1.'n A
d'
statutory provisions.
ppen l.X A for relevant state

their offenses.
This perspective has influenced policy development most extensively in the state of Delaware.

Delaware operates not only a community
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service program for those originally sentenced to perform labor, but
also a "work referral program" through which those originally sentenced

defendants fined in Delaware's Court of Common Pleas participated in the
program and only a proportion of these completed it.
I

And in a single

to fines may work them off through unpaid jobs (where no money changes

month (March 1981), fewer than 100 people from all of Delaware completed

hands).

the program.

In the language of Delaware's authorizing statute:
Where a person sentenced to pay a fine, costs or
both, on conviction of a crime is unable or fails to
pay such fine, costs or both, at the time of imposition of sentence C~ in accordance with the terms of
payment set by th~ court, the court may order the
person to report at any time to the Director of the
Division of Corrections, Department of Health and
Social Services, or a person designated by him, for
work for a number and schedule of hours necessary to
discharge the fine and costs imposed. For purposes
of this section, the hourly rate shall be equal to
the minimum wage for employees ••• established in
accordance with the then-prevailing federal minimum
wage, and shall be used in computing th.e amount
credited to any person discharging fines and costs
(Del. Code Ann. title 11, '§4105(b».

The Work Referral Program, within the Delaware Bureau of Adult Correction, has implemented the basic terms of this statute for the last seven
years by placing fine nonpayers at jobs with community agencies where
they are monitored by the agencys' own staffs. 12

The program appears

to work smoothly and to be well thought of by court and probation

personnel in Delaware, although the dependence on monitoring of the
placements by outside agencies has resulted in some abuses.

Cost

considerations would, however, be salient in setting up a ,mrk program

It is unknown whether a workab;I.e work program could be

devised to handle defendants who were unable

to

pay fines in a large

court system, but it is a concept that should be considered. 13
Other work programs utilize cash transfers.

In present-day

Georgia half-way houses, prisoners work for cash to satisfy restitution
obligations.

Cash transfers are clearly most important when the reci-

pient is a private individual rather than the state, but there is no
reason why this model could not also be used for the satisfaction of
fine jUdgments.

For example, when prisoners' labor is hired out to

private firms (the old chain gang idea), the firm pays the prison for
this labor; prisons may use the money for their own expenses, or they
may allow offenders to keep all or part of their earnings, or they may
apply the income to satisfy the prisoners' monetary obligations.

The

statutes of the states vary widely in whether they permit (or require)
this kind of labor to be credited to a prisoner's fine debt.
If legislators were interested, statutes could be changed to
allow community service to be ordered in addition

to

a fine or as the

primary sentence--to be suspended pending fine payment, but executed in

with its own supervisory structure."
A larger doubt is cast on the potential transferablity of the
concept by the program's scale, which is very small even for a state the
size of Delaware.

Between July and December of 1980, only 31 out of 745

12 For a description of a similar program in Saskatchewan,
Canada, see Heath (1979).

>

\

),

e

13· In fact, there may be places in the United States ~lere work
programs already operate as close substitutes for fines, if not as
direct responses to fine default. Gillespie (1982) reports that in
Peoria County, Illinois, approximately one-third of his sample of misdemeanor cases that received a court supervision sentence were sentenced
to a public service employment (PSE) program. He suggests that "Fines
and PSE sentences appear to be close substitutes in sentencing misdemeanors; both are used predominantly for theft and the distribution
among other sentences is similar" (pp. 9-10). He suggests further that
"The basis of the choice between the two sanctions appears to be made on
the basis of economic status of the offender, i.e., their ability to pay
a fine" (p. 11). Finally, he notes that such work options are enforced;
the compliance rate for PSE sentences was 73 percent (ibid.).

, '

'··.·'··',·1'
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the event of default. 14

I:

1·

Even without legislative change, judges might

ask defendants at the time of sentencing whether they could comply with
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"

L
to provide a program for some of them, if other methods of encouraging
payment were also in place and successful.

a community $ervice sentence, but not with a fine, and sentence accordingly.

In states whose statutes provide for resentence--such as New

York--judges could order community service after fine default had
curred.

QC-

The inherent drawback to practices of these kinds is that

How-

discussed in Chapter II) were simultaneously introduced, the problem
We are particularly sensitive to the equal

protection concerns that this use of community service might raise
(especially without day fines); nevertheless, we think that it is important to recognize that using a jail sentence instead of a fine (because
the latter cannot be

'enforc6~)

faul ters working for a short term to payoff their fines (West, 1978).

benign, and without the power of a jail threat to deter default.

ever, if day fine systems for setting fine amounts (such as those

might be mitigated somewhat.

supervisory resources would be greatly strained by an influx of de-

There is also some belief that this enforcement mechanism may be too

richer defendants would be able to buy their way out of community
service by paying their fines, but the poor would have no choice.

In Britain there is concern that existing community service

probably has the effect of punishing the

poor more severely.

Given

these reservations, magistrates' courts in England have made little use
of their power to make community service orders in the event of fine default.

It is interesting that as early as the late 19th Century, German

proposals for reform of the fining system included a suggestion to
replace imprisonment for default by a type of community work order.
However, it seems tha,t the idea has eluded translation into practice in
that system as well as in the English one.

And it is perhaps ironic

that, even in the case of community service, the threat of jail is still
the coercive element that enforces the sanction.

Community service is seen by many court staffs as a highly
desirable alternative to repeated time payment extensions granted poor
defendants.

Courts like the Trenton (New Jersey) Municipal Court are

seeking legislative authorization to begin such programs.

However,

Distress Proceedings
Writers with a reformist bent generally recommend enforcement of
fines through civil mechanisms.

Their images of civil process suggest

legislatures may see this approach as too costly in a period of fiscal

gentler treatment, less intimidating than criminal handling.

retrenchment.

backbone of civil remedy, distress seizure and sale of real or personal

It would be a monumental (and expensive) task to imple-

ment a community service program large enough to handle all fined offenders who default in payment, but perhaps it would not be too difficult

Yet the

property, can result in real economic deprivation, and this collection
process can be abused.
Nevertheless, the threat of distress is clearly an option for

14 It might also be necessary for a legislature to designate
community service as a sentence option distinct from probation or
conditional discharge.

enforcing fines without recourse to jailing.

that authorize the sale of goods belonging to an offender who has an
unpaid fine balance.

>
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«

Nine states have statutes

As in England, Maine statutes term this process

~
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"distress," and the clerk of court ...~s empowered to issue a "warrant of

distress procedures against its defaulters, and the urban court (in a

distress" authorizing a sheriff to proceed with seizure and sale (ME.

more linpoverished area) was also beginning to experiment with the use of

REV. STAT. ANN. tit. 15, §1942).15

distress as a new enforcement option. 16

While the statutes of many states permit property to be seized

The basis for

t~is

interest in expanding distress even with

and sold, there appears to be little current use of this enforcement

relatively poor def.aulters is the notion that, while most defaulters

option in the United States.

have few valuables worth destraining, "everyone has something he doesn't

Cour t a dm'~n~strators
,
often feel it is too

much trouble to recover small fines in this manner, and some claim their

want to lose, even if no one else wants it."

typical defendant has no property.

used relatively infrequently, it can be threatened to secure payment of

welfare, have a television set wh' h
~c

Yet many households, even those on
could be distrained and auctioned

it is commonly employed in the case o f

The civil bailiffs who collect fines for the provincial court

studied by Vera's London Office use the tlu:eat of distress to obtain

(or held as collateral pending full payment of the fine).
European courts use distress somewhat more frequently.

the fine.

While distress is actually

In Sweden

'llf ul defaulters, and autho-

w~

eleventh hour payment of the fine.

Our

data indicate they were success-

ful in getting full payment in 38 percent of the cases and partial

rities claim that, because of its vigorous application, fines are nearly

payment in another 10 percent.

always paid eventually.

the court whether the funds they forward have been obtained by actual

Some Eng I'~sh courts also practice distress by

hiring private bailiffs to conduct property seizures and sales.

The

practice appears to be concentrated in areas where offenders can be
expected to have goods worth "distra~n~ng."
... ...

Although the bailiffs do not account to

seizure and public auction of goods, or in cash from the offender under
threat of distress, Vera's London Office estimates that in perhaps as

(B'
ti s h h umor is reflected
r~

in the popular tale of the distrain~ng
(by a Bow St reet magistrate) of a
...

political protester's dining room table when he had expected to serve
jail time as a martyr for nonpayment of his fine.)

Of the two British

courts studied recently by Vera's London Office, a provincial court
(located in a small middle-class community) was regularly authorizing
15 In Ma ssac h usetts, "distress" process may be used to compel
,
f~ne payment by a corporation, but not an individual (MASS GEN LAWS
ch. 279, §42 (Michie/Law. Co-op». So~th Carolina statute~ sti~ulate
that sale of property should be attempted before jailing a fine
defaulter
should be sold "in th e same manner as
_ , and that the property
.
pl:operty ~s sol~ under eKecution in civil cases ••• " (S.C. CODE §17:25330). See also: NEB. REV. STAT. §29-2404; N.H. REV. STAT. ANN.
§618.13; N.Y. JUDICIARY LAW §792 (McKinney); VT. STAT. ANN. tit. 13,
§7173; OHIO REV. <XIDE ANN. §2949.09 (Page); WASH REV. OODE §1O.82.030.

16 In England, distress tends to be carried out in criminal cc?,ses
by civilian bailiffs, under a contract with the court, rather than by
the court or by sheriffs. Some courts apply distress selectively by
issuing warrants to bailiffs only in cases in which the court belie. es
there are goods to be distrained. other courts, however, issue distress
warrants across the board and bailiffs pursue them selectively, knowing
which addresses hold no possible hope of success. In recent years,
distress has been on the increase in the English system. ~his may be
partly due to the political climate (a ~eoccupation wi.th increasing
funds during a time of recession), and some part of the increase must be
attributed to active soliciting for business by civiilian bail:i,ffs.
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t

many as nine out of ten cases, the threat of distress has been suffioffenders who disappear, and finding out after considerable

cient to secure fine payment.

investigation that offenders have dissipated their assets or declared

There are a variety of pra c t'~ca I pro bl ems t h at the actual imple-

bankruptcy.

mentation of distress proceedings can prf','sent o th er t h an offenders' lack

As a consequence, when a federal criminal code reform bill

(S 1) was introduced early in 1975, one of its many provisions provided
of goods.

If private collection agencies are used to collect fines
for Internal Revenue Service methods for the recovery of federal

through civil means, including distress, these collectors can use

criminal fines through summary collection procedures.

heavy-handed techniques without the courts being aware of it unless a

The bill treats

criminal fine judgments as tax liens for collection purposes and makes
citizen complains.

In New York City, the Parking Violations Bureau has
federal tax code provisions applicable to fine collection.

found using private collectors satisfactory despite some of these

This and

subsequent bills providing for this collection mechanism did not provide
problems, but they do follow through on any citizen's complaint about
abuse.

for jailing of willful defaulters, clearly expecting that the lien on
In Phoenix, Arizona, on the other hand, the use of private
real property provision would put teeth into fine sentences and be more

collectors has not proved particularly successful, but civil collection

likely than the threat of jail to effect compliance.

proceedings by the City Treasurer's Office have; the only major problem
q

appears to be supplying that office with sufficient information on

;t
'j

I

:1

Garnishment of Wages

n

defaul ters to assure they can be found.

:j
}

Another civil enforcement mechanism, attachment of earnings,

Probably the most frequent use of distress in criminal cases in
appears to be an option available in almost every court system, here and
the United States is in the federal system; executions against the
abroad.

property of the offender appear to be made regularly, although no

However, nowhere in the United States or Europe does it seem to

be used regularly for the enforcement of fine sentences.
statistics are available.

Courts seem

However, they are not preferred methods of
especially sensitive to the possibility that an offender will lose his

fine enforcement; they entail many problems because these cases often
involve white collar crimes and
offender.

fa~rly
h~gh
~
•

job because his employer does not want to go to the tr.ouble of withhold-

f'~nes to be paid by the

ing and forwarding earnings.

In England, courts also tend to feel that

In such cases, the major problem is the discovery of assets

(particularly liquid assets but also real property).

this proceeding places the burden on the wrong party--the employer and
Depositions about
not the offender--especially if the fine amount is small.

financial condition can be, and in major cases often are, taken under
oath by a U.S. Attorney with a reporter present.

Thus,

warnings are always given to the offender before wage garnishment

But offenders often

proceeds, and when it is undertaken it seems to be with considerable
invoke their fifth amendment privilege and refuse to answer.

Other
ar,tbivalence.

cases involve untangling clever financial concealments, tracking down

_

>s

>

n
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>

«
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-135There are also other practical concerns; garnisheeing wages can
be frustrating to the court.

When defendants have employment, their

salaries tend to be low and they do not necessarily remain at the same
jobs.

At a state's maximum allowable percentage for garnishment (e.g.,

10% in New York state), many ~reeks' salary may need to be attached to
satisfy a substantial fine judgment.

Even in the federal system, where

the fines are most likely to be large enough to justify the effort,
garnishment is used on1 y

occas~ona
.
11y.

•
Garn~shment

actions in federal

cases, as with property executions, must proceed ,through the courts of
the state in which the federal district is located, and these laws often
mandate cumbersome procedures, such as filing separate petitions for
each check

fr~\

violation of due process.

protection was violated, on the theory that many criminal (non-traffic)
offenders would be nondrivers who would be denied this relatively
lenient type of enforcement. 17
E.

Alternative Ways of Treating the Poor Defendant
In much of this chapter, we have suggested that fine enforcement

may not be as insurmountable an obstacle to the use of fines as criminal
sanctions as many have thought, although, admittedly, we need to know
more .iliout this process. 18

Despite legitimate and widespread concern

about offenders' resources, not all offenders are totally indigent,
although many are poor.

which wages are to be withheld.

We could also imagine an argument that equal

As in Phoenix and some parts of Georgia,

various individuals involved in the fining process (probation officers,
court clerks, or ~pecial fines collection personnel) may be able to

Driver's License and Registration Suspeneions
Driver's licenses are often suspended pending the payment of
fines, but only in motor vehicle cases, and usually only in cases of
moving violations Where the officer writing the summons has seen and
recorded information fran the offender's driving license.

In

the case

of parking offenses, only the automobile registration number is known
from the license tag or plate, and in no state that we know of are
license and registration files cross-referenced at present.
The license suspension also seems to be restricted to motor
vehicle offenses by both law and administrative guidelines.

To our

knowledge this method of enforcement has not been used (or seriously
contemplated) for fines imposed for non-traffic offenses.

City

attorneys in MilwaUkee, Wisconsin, visited in the course of this
research, predicted that the courts were likely to reject such use as a

>

....

\

,

"

«

assist some o.f th",:t1ie offenders in ways that will help them meet their
fine payments in~llstallments.

Whether the fined offender is affluent

or poor, however, being diligent about keeping in contact with those who
~l,47~, n~t..ifying them that payments are due, and makin.g them aware that

the coUrt recognizes when they are in arrears and is prepared to use
17 While this method of enforcing fine payments may not be applicable to the types of cases in which we are particularly interested, it
is important to note that the procedures appear to be effective in some
places, for example, in New York City's Parking Violations Bureau.
Although it is not yet clear What Milwaukee's experience will be with
this procedure, it is interesting that in both New York and Milw~ukee,
their good results tend to be secured from letters that warn of ~pend
ing action against an auto registration and not simply fran its execution. Once again, therefore, the meaningful threat of enforcemen'c seems
to be the most important part of the process, and this has positive
implications for the overall cost of enforcement activities.
18 It is hoped that the study of fine enforcement methods used by
several English magistrates courts underway in Vera's London Office will
provide some of this much needed information. Funded by the National
Institute of Justice, its report is expec\\:ed in 1984.

c·
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more forceful

mean~

for a criminal sentence.

to obtain their compliance, may be the most success-

ful methods of enforcing this sentence.

In England, binding over an individual to keep

the peace is mainly confined to offenses against the public order (e.g.,

Although the threat of incar-

ceration, distress, community service, or other work requirements seem

disorderly conduct, brawls in neighborhoods, etc.).

to be the most appropriate methods of backing up enforcement efforts,

promise.

their actual imposition may be needed relatively infrequently, even with

bond for the offender (as might a parent in the case of a defendant who

poor offenders, if enforcement agents routinely take appropriate (and

was "indigent-because-young"), this device might strengthen informal

relatively inexpensive) actions to make offenders aware that their

social control over criminal conduct.

obligations to the court are to be taken seriously.

llsed, it would avoid the problem of enforcing a fine because the forfei-

Especially i f a family member has provided a surety or posted

Most significantly, if a bond is

ture would be automatic, and would .,presumably be minimally depriving to

With poor offenders, there are also several ways to vary the use

poor defendants and their families because of modest bond charges.

of fines that avoid, at least for a time, some of the 9roblem~ associated with enforcement.

But such use holds

Finally, token fines, that .is fines set at very low amounts

One is to order but suspend a fine, the

suspension to be conditional on a period of good behavior (i.e., no new

(e.g., $5-$20), could themselves be levied on people with minimal

convictions).

resources who have committed misdemeanors usually fined in the $50 to

In this way, no money need be produced unless the offen-

der is re-convicted, in which case he may be sent to jail on the new

$250 range.

offense in any event.

Germany, this idea is appealing because fines often seem to be used for

In Britain, the Justices' Clerks' Society has

Particularly if imposed as part of a day fine system, as in

suggested the use of suspended fines, payable only if another offense is

their symbolic punishment value, so that defendants know they have not

committed during a fixed period of time.

simply "walked" (Le., gotten off with a discharge).

As yet, the concept has not

It is possible

that even a "laughably small" fine, due inunediately or almost so, might

been tried out.
Another approach is a "bind over to keep the peace."

engender more respect for the court than a discharge or a larger fine

As used in

that is difficult to enforce.

England and elsewhere, a peace bond provides another way to avoid

Clearly the extent and nature of the problems facing a court in

economic deprivation and enforcement problems in f:ining poor defendants.
And, like the suspended fine concept, it may help ~t:o deter criminal

fine enforcement are primarily generated in earlier stages of the

behavior through the threat of financial penalty.

sentencing process:

The offender, or

in the appropriateness of the initial choice of a

(-

fine as the sanction; in the courts' awareness in setting the fine of an

someone on his behalf, either provides a surety of a certain amount or

I
posts a deposit with the court which may later be redeemed if the offen-

offender's ability to pay a particular amount; in the judge's instruc-

der has "kept the peace" (for example, has not been rearrested).

tions to the defendant about the conditions of his payment and his obli-

wise, the deposit is forfeited.

Other-

,.
gation to meet them in a timely fashion; and in the way the court

To date, this has nowhere substituted
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monitors payments and signals the offender as to its intentions when
they are not forthcoming.

Data

p~esented

CHAPTER V

in the preceeding chapter

FACTORS AFFECTING FINE USE

suggest that some, and perhaps many, courts here and abroad are relatively successful at collecting fines, despite (in the case of the

In this report we have looked at some of the central descriptive

United States) some serious misperceptions as to the constitutional

findings from our examination of how fines are used as criminal sanct-

limitations on fine use and enfm:cement strategies with offenders who
are poor.

ions in American courts, adding when we could information on similar and

Thus, the extent to which enforcement issues, including

imprisonment for default, are likely to become insurmountable problems

contrasting patterns in Western Europe.

should a jurisdiction attempt to improve or expand its use of fines as

suggest that many courts in the United States depend heavily upon fines

criminal sentences would appsar to depend largely upon how it structures

in sentencing defendants under a wide variety of criminal offense cate-

each stage in

gories, including some that are generally considered quite serious.

r~e

entire fining process.

Our data, though uneven,

Nationally, however, practices appear to vary quite considerably across

,
·'1

"./

different types of courts, particularly limited jurisdiction courts on
the one hand and general jurisdiction felony courts on the other.
Furthermore, even within these broad categories, we find considerable
variation among individual courts in their ]celiance upon fines as
criminal sentenc,'as, only some of which

"III

to reflect regional

differences in sentencing practices.

11

IpI

app/~ar

What then are the factors associated with courts' differing
utilization of fine sentences?

The limitations of our exploratory study

"

,/1I

do not permit us to answer this question with the systematic quantitative attention it deserves, but the extensive qualitative data

;'

H
'I

4f

I

categories: statutory policies; structural factors; and attitudes, that

'I

interrelated; but the degree of importance each has and its relationship

~I

l
:J J

I Ij

1

Ij

!

;'1

,I

'·,1'

.1

collected in the course of the study provide a basis for some observations.

We have divided our discussion of these factors into three

is, views about the use of fines.

Obviously, the factors we discuss are

',.1

11
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-14Q-141to the others is a matter for future empirical research emphasizing
multi-jurisdictional studies of overall sentencing practices--especially

the differing statutory frameworks within which fines are used across

at the lower court level.

the country, we examined the extent to \'1hich statutes in the fifty
states and the District of Columbia authorize imposition of a fine

A.

statutory Polices Toward Fine Use
sentence as a penalty for twenty-two selected offenses that cover a
Statutes dealing with fines and other types of criminal sanctions

can affect fine utilization practices in several ways.

broad range of common criminal conduct.

First, a state's

Table V-1 shows these offenses

and indicates the number of states in which a fine is an authorized

statutory scheme can either include or exclude the fine as an authorized
penalty for 2ach offense--either as a sole penalty or in combination
sanction for a particular type of offense.

Second, even if a fine is
with another penalty or penalties.

Most misdemeanor offenses are

authorized for an offense, there may be a statutory ceiling on the
finable in all states without the addition of another penalty; however,
amount that can be imposed.

Third, a state's statutes may authorize a
sentence alternatives as substitutes or supplements to fines are also

range of different types of economic sanctions for a convicted defenauthorized for almost all misdemeanors in almost all jurisdictions. 1
dant, some of which may be accorded higher priority with respect to
The majority of the states authorize fines for felony offenses as
imposition and/or collection.

Thus, for example, there are some states
well.

that authorize sanctions closely related to fines, especially court
costs, restitution, and "penalty assessments."

However, the use of the fine as the sole sentence for the more

serious offenses in Table V-1 is prohibited by some state statutes.

From the defendant's
Table V-2 shows these and other statutory restrictions on fine-alone

perspective, one major effect of all -these sanctions is the same:

he
sentences.

has to pay a sum of money to the court or some other government agency.

felonies may, only accompany imprisonment sentences (although presumably

From the perspective of court officials, the collection and enforcement
problems are essentially the same, too.

In New Mexico, Ohio, Virginia, and Colorado, fines for

the imprisonment portion of the sentence could be suspended).

In

However, the social purposes
Illinois and Kentucky, a felony offender can be sentenced to a fine with

thought to be served by these sanctions are different, and in some
probation or conditional discharge, as well as

t
w~'th"~pr~sonmen.

2

The

jurisdictions a statutory preference for other monetary sanctions may
mitigate against broad util~ation of the fine or limit the size of the

1 While we are concentrating on typical criminal sanctions in
this discussion, it is worth noting that violations of ordinances,
including traffic cases, are invariably punishable by stand-alone fines;
furthermore, for these offenses there are rarely sentencing alternatives
to the fine permitted by law.

fine.
Based upon our survey of state statutes, it can be concluded that
legal authority to use fine sentences is quite broad in this country

tJ
t
, ~

"i

(Sichel, Working Paper #1, 1972).

In order to help develop a sense of

,

i

.e

,

2 It is possible,' as we noted in the last chapter, that,th
combination of fines with probation in the case of felony conv~ct~ons ~s
designed to aid enforcement. Twenty-eight states permit the payment of
a fine to be made a condition of a probation sentence with revocation of
probation (and thus jailing) a legal possibility in the event of
nonpayment.

7
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offense of armed robbery, for eKample, surveyed in our review of the
statuteS t could receive a fine-alone sentence in only fifteen out of the
fifty-one states.

Even for less serious felonies, recidivists in

twenty-nine states are barred, as part of "habitual offender" laws added
to many state laws in recent years, from receiving fine-alone sentences.
And in New Mexico, those who commit crimes against the elderly are also
barred from receiving a fine as the sole penalty.

"

"
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TABLE lI-1

statutory Authority to Impose a
Fine for Selected Offenses

Offense

\

1.

Murder (with intent)

2.

Armed robbery

3.

Rape (without serious physical injury)

4.

Purse snatch

5.

Burglary of residence

6.

Embezzlement of funds

7.

Automobile theft

8.

Possession of heroin

9.

Criminally negligent oomicide

10.

Pimping

11.

Confidence swindle/theft by deception

12.

Sale of marij uana (small amotmt)

13.

Driving while intoxicated (2nd off.)

14.

Carrying concealed unlicensed handgun

15.

Criminal mischief

Fine authorized
as a sole penalty
and in combination

Fine authorized
only in combination with other
penaltX(ies)

Fine not
authorized

No. of
States

% of
States*

No. of
states

% of
States*

No. of
Sta1:es

4

7.8

9

17.6

38

74.5

15

29.4

11

21.6

25

49.0

18

35.3

8

15.7

25

49.0

25

49.0

7

13.7

19

37.3

31

60.8

9

17.6

1 'l

21.6

34

66.7

11

21.6

6

11.8

38

74.5

9

17 .6

4

7.8

38

74.5

8

15.7

5

9.8

38

74.5

7

13.7

6

'11.8

40

78.4

6

11.8

5

9.8

41

80.4

6

11.8

4

7.8

42

82.4

5

9.8

4

7.8

42

82.4

5

9.8

4

7.'8

45

88.2

2

3.9

4

7.8

46

90.2

2.0

% of
States*

~

4
7.8
continued •••
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-144TABLE ~1 (continued)

Fine authorized
only in comb ination wi th other
penalty(ies)

Fine authorized
as a sole penalty
and in combination

,-

No. of
States

Offense
16.

Driving while intoxicated
(1st off.)

17.

Petit Larceny

18.

47

92.2

48

94.1

49

96-1

49

96.1

49

100.0**

51

100.0

51

100.0

No. of
States

%.of
States'"

No .• of
States

3

5.9

1

2.0

1

2.0

2

3.9

1

2.0

1

2.0

Prostitution

19.

Simple battery

20.

Reckless driving

21.
22.

% of
States*

Criminal Trespass
Disorderly conduct/breach of the peace

1

2.0

0
0

0

0

0

* Base includes District of Columbia; N=51.
Not Covered by statute in Mo. or Nev.

..
..

>

,«

>

.

1
0

**

, l

Fine not
authorized
% of
States*

2.0

>.

'.

-~-

-145-

TABLE V-2

statutory Restrictions on Fine-A1one sentences for
Fe10ny Convictions

states Whose statutes Restrict

Restricted Categories

Percent*

Nmnber
6

11.8

Violent felonies

16

31.4

Jrelonies committed. with gun

12

23.5

'Habitual felony offenders

29

56.9

1

2.0

All felonies

Felonies against elderly

*Base includes District of Columbia; N=51.

o
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Limited Fine Use Policy States

While fines are thus apparently considered an appropriate penalty

California
Ohio
Oklahoma
Tennessee
Wyoming
Colorado
Georgia
Virginia

for many types of serious offenses, these statutory restrictions suggest
that state legislatures differ in the extent to ~nich they consider the
fine by itself to be a suitably severe sentence for the more serious
(and more politically sensitive) offenses and offenders.

Extensive Fine Use Policy States

However, in

states where there is statutory insistence that fines be imposed in

Arizona
New Jers€:y
Wisconsin
Alabama
Arkansas
Connecticut
Iowa
Florida
Minnesota

As seen in Table V-3, data from our telephone survey provide some

connection with other penalties for such offenses, these additions may

support for the notion that overall statutory frameworks affect the

have primarily symbolic value--to demonstrate that the state's legis-

utilization of fines.

lature has viewed an offense as serious enough to merit society's retri-

In general jurisdiction courts that deal with

felonies only, five of the eight courts in states that authorize broad

bution--and in practice the fine may be the only nonsuspended penalty.

use of fines report using them in half or more of their case.~, while

Nevertheless, our telepHone survey data provide some evidence that

only three of eleven such courts in limited fine use policy states

statutory differences do affect actucil sentencing practices, especially

report using them in half or more cases.

at the felony level.
",

In contrast, there appears to

be little or no difference in practice between the two categories of

~

Based upon the results of our statutory analysis (as presented in

states at the limited jurisdiction court level.

This accords with what

I

one would expect:

authorize a fine alone sentence for many offenses (with the cut-off

I

non-serious offenses; differences in legislative policy tend to emerge

set, somewhat arbitrarily, at 19 of the 22 offenses surveyed); those

I

Table V-1), we established three categories of states:

those that

I
!

that authorize it for most offenses (15-18 of those surveyed); and those
that authorize it for some (14 or fewer of those surveyed).

at the felony level, as offenses become more serious, and it. is here
that differences in legislation appear to most influence sentencing

1

States that

pract:l.ces.3

1

l

authorize stand-alone fines for a rela.tively large number of offenses

11

may be labeled "Extensiye Fine Use Policy States;" those that authorize

Another way in which statutory provisions affect the use of fines

I

is through their treatment of other monetary penalties, especially

stand-alone fines for relatively few offenses may be characterized as
"Limited Fine Use Policy States."

all states authorize fines widely for relatively

restitution, court costs, and, more recently, penalty assessments.

Among the twenty-one states covered
c·

in the telephone survey, seventeen fell into these two polar categories,

:

3 Further analysis suggests that states which authorize fines for
many felonies also tend to set high dollar maxima for these fines (see
Table A-6 in Appendix A). Clearly, state legislatures have sometimes
considered large fines (but not small ones) to be suitable substitutes
for prison sentences, and to satisfy public demand for retribution for
certain crimes.

..1\

as folloTilS:

'.

;>

I

.
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Several of the recent model penal codes have suggested the
primacy of restitution.

For example, the American Bar Association's

TABLE V-3

Standards Relating to Sentencing Alternatives and Procedures (1978)

Extent of Fine utilization Reported in states with statutory Policies
Favoring/Limiting Extensive Fine Use, by Type of Court

calls for courts to consider before imposing a fine "the extent to which
payment of a fine will interfere with the ability of the defendant to

Exte'at of Fine utilization Reported

make any ordered restitution or reparation to the victim of the crime."
Allor
Virtually

Most
About
Seldom____Never
H lf ____~~~
~~~~~~~
.'!'ype
of Court ____________________2A~1~1~c~a~s~e~s____~C~a~s~e~s~__~a~~

And, in fact, nine states do have caveats in their statutes about fine
obligations not preventing an offender from being able to afford
monetary restitution.4

Total

General Jurisdiction: Felonies only

Framers of statutes for Arizona and Washington

have gone beyond such sentencing cautions to include provisions

(a) Policy Limiting Use

o

2

(b) Policy Favoring Use

o

2

11

7

3

3

o

8

o

6

authorizing judges to order that all or part of a fine be paid as restitution to the victim of the crime.

General Jurisdiction: Fel., Misd.,
and Ord. Viol.

And, various bills to revise the

3

( a) poli.cy, Limiting Use
0

8

2

5

o

15

( a) Policy Limiting Use

9

15

6

4

0

23

(b) Policy Favoring Use

10

16

4

0

14

( b) policy Favoring Use

Limited Jurisdiction

Source: Telephone Survey

'\

t,

l

4 Arizona, Hawaii, Illinois, Kentucky, Missouri, New Jersey,
North Dakota, Ohio, and Pennsylvania (see Sichel, Working Paper #1,
1982:11).
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\
federal criminal code proposed to the 96th and 97th Congresses incorpo-

{'
~'

rated provisions for restitution sentences with no upper dollar limit

r

r

Other statutory provisions may also encourage fines to be given

!r

and for defendants who make voluntary restitution to be excused from

low priority in some courts, particularly statutes which reflect the
desire of the state to recover the expenses of prosecution from the

1
lf

paying a fine up to that amount. 5
While not all state statutes explicitly place a priority on

convicted offender.

on all offenders, and courts have ruled that such costs do not consti-

f

tute part of the crime penalty (Sichel, Working Paper #1, 1982:17).

Ii.

restitution (and two, Maine and Massachusetts, explicitly assert the

the times is with victims, and that legislatures are, and probably will

r

continue to be, increasingly sensitive to the political advantages to be

i

primacy of the fine over restitution), it is apparent that the temper of

Ij

tory emphasis may mitigate against either the wide use of fines as

i
f'

As reflected in a

penalties or against the use of high fine amounts.

r·

sentencing process should focus on its self-interest, whether that is

suffering; punishing the offender through levying a fine is conspicuous-

sentences, however, the statutes may encourage the use of fines, but
possibly in lower amounts than if no surcharge were to be collected. 6

ri .

being protected from violent street crime or being recompensed for

Similar questions arise concerning the impact on fine use and

I

{' .

fine amounts of relatively recent state laws providing for "penalty

f·

assessments," which some observers regard as simply a new name for the

ly absent:

!
!

Crime control and public safety would
be better served by imprisoning
dangerous offenders and sentencing the
others to make restitution, or to
perform community service (April 8,

fine.

Seven states (most recently, New York) provide for such monetary

.i

assessments to be levied on at least some categories of convicted offen-

I

ders, in addition to whatever other penalty is imposed.

r
f

1981).

In the eleven states

whose statutes provide only for levying cost-like surcharges on fine

Ir
I'
i

recent New York Times editorial, the public appears to believe that the

In

states where authorized costs are in fact levied routinely, this statu-

I

gained from advocacy of restitution over fines.

Thirty-one states permit the levying of court costs

r
f

In all these

4,

l

states (except New York), the revenue from these penalty assessments

I' .

1

~",

goes to victim compensation, which is consistent with the stress on

i.'"'

5 In some states restitution may be used either in lieu of a fine
or in addition to a fine when fine amounts provided by'statutes are
particularly low. In Chapter II (footnote 27), we discussed the
differing fine amounts provided by statute for a hypothetical
embezzlement offense of $6,000; it is possible that in the seventeen
states which do not authorize fine amounts equal to the amount of the
offender's gain from this crime, that judges would either use
restitution in lieu of a fine or in addition to it, in order to raise
the penalty to the level of gain, particularly if the money was not
recovered. But this cannot be readily ascertained fran the state
statutes themselves (except for Maryland, a low-fine state, where restitution is mandatory for this type of offense).

f;

restitution in other recent !Statutory add:,.tions.

"i

rI

6 In some states, surcharges go directly to the court (Virginia)
or into the state's general revenue fund (Massachusetts); in other
states, surcharges provide revenue for specific state or local functions
including, for example, victim compensation funds (Delaware and
Florida), law enforcement training (Wisconsin, Connecticut, and Oregon);
alcohol and drug programs (Arizona and Mississippi), highway safety
programs and driver education (Hawaii and Arkansas). We will address
below the question of whether the state or locality's interest in
generating revenue affects the use of fine sentences.

1
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zations may have an effect on the use, amount (and possibly even the

, some l.'nstances, these statutes are more limiting than are
offenders; l.n

enforcement) of fines, but further research is needed to be certain. 7

the constitutional interpretations offered to date by the Supreme
Court. 8

A final comment must be made about the impact on the use of fine
sentences of state statutes and case law concerning indigents.

Recalling, however, that statutory definitions of who is to be

considered "indigent" for purposes of fining are often non-existent or

We

have already discussed at some length in the last chapter the current

highly discretionary (Chapter II, Section F), it is not clear how these

status of constitutional limitations on the use and enforcement of

"
affect the actual use of fine sentences in
statutory provl.sl.ons

fines: there appears to be no constitutional impediment to the use of a

different courts within these states.

fine sentence with indigents, and there are only relatively limited
B.

structural Factors

constitutional restrictions on the use of imprisonment as an enforcement
There are many characteristics of court systems and local commudevice with such offenders.

However, we have also found that many of
nities that may affect the extent to which different sentences provided

the judges and other court-related personnel we interviewed around the
by statute are u t l.'l'l.;'i".~ d •

In thl.'s section, we shall look at those struc-

country believe the constitutional restrictions to be much greater than
tural factors which seem particularly, relevant to courts' reliance on
they apparently are. Hence, the impact of Supreme Court decisions in
fines.
this area may be far greater than their formal provisions would
Types of Offenses Before the Court
indicate.

Furthermore, many states have included in their statutes
Our telephone survey of jurisdictions around the country suggests

provisions specifically designed to limit the use of fines with poor

that a major factor affecting the extent of fine use is the particular
mix of cases that typically comes b e f ore a cour t •

supported by the paper by Ragona and his colleagues (1981).

, 7 N~W 7urk City would provide an interesting opportunity to
examl.ne thl.s l.ssue because the data collected in the course of the
present study provide a baseline on the extent of fine use, fine amounts
and collection rates in the City's misdemeanor court. Penalty
assessments were not added to the state's statutes until mid-1982 after
completion of our data collection, and are mandatory. It would b~
useful to know whether the provision for a mandatory assessment of $40
on all misdemeanor convictions in New York State has affected the
proportion of New York City Criminal Court cases sentenced to a fine
alone (31% in the Vera sample), or whether it has affected the average
amount of those fines (most frequently $50). Because the law provides
no new enforcement mechanisms, does not indicate the penalty for
default, and is silent on the question of whether indigents are exempted
from pal~ent, there is also no way at the present time to predict
whether its implementation is affecting this court's rela'tively high
Success rate in fj,ne collections (two-thirds of all offenders and
three-quarters of all dollars in the Vera sample).

the most important f ac t or l.' nfluencl.' ng sentence choice in two of the
' d and that the type of offense, in combination
three courts they stud l.e

i

I

fI
>

,

«k

>

«

using

,
discriminant function analysl.s,
t h ey found that the type of offense is

oi

'z

This impression is

f

8 For example, nine states cibsolutely prohibit the jailin~ of
indigents solely for nonpayment of fines (Alaska, Colorado, Florl.da,
Illinois, Kansas, Maine, Mississippi, Nebraska, and North Dakota). In
addition, five states' statutes discourage fine sentences when ~hey ~re
likely to cause hardship to the offender or his dependents (Call.f~rnl.~,
Florida, North Dakota, Ohio, and Oregon), and eight states prohibl.~ fl.ne
sentences when the offender is unlikely to have money to pay the fl.ne
(California, Florida, Hawaii, Maine, New Jersey, ohio, o:egon, and,
pennsylvania). (See Table A-5 in Appendix A below and Sl.chel, Workl.ng
Paper #1, 1982:43.)

rf'
"

j

:,',,1
"
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with several case processing variables, is the most important factor in
the third court as well. 9

Yet, as we have indicated elsewhere in this report, there are

Generally, what their data show is that in

many lower court systems in which poor defendant populations are

the traffic cases handled by all three misdemeanor courts, including

routinely fined.

quite serious DWI cases, the sentencing choice is between a fine

the sentence of choice in non-traffic misdemeanor offenses; the situa-

combined with probation or a fine combined with a short jail term.

In

In New York City, for example, the fine tends to be

tion is similar in New Haven.

In these misdemeanor courts, fines would

contrast, however, in other types of criminal cases (often theft-related

appear to be an important dispositional device because they can be

offenses), the major choice is between a probation sentence or a jail

applied in a fairly systematic and predictable manner, using a "tariff"

term; the fine does not tend to be an option.

system that takes into account the general poverty of the court's clien-

Social Class of the Offender Population

tele and the level of offense severity.

Ragona et ale suggest that one likely interpretation of these

tion of expeditiously disposing of the court's caseload of relatively

findings is that the type of offense should be viewed as a rough surro-

This approach serves the func-

minor offenses with some form of real punishment short of incarceration.

gate for the social class of the offender--with traffic and DWI offen-

Size of the Caseload

ders largely drawn from middle class and student populations, and other

These somewhat different patterns suggest that the implications

criminal offenders from lower social groups.

Thus, the choice of sanc-

for sentencing of the social characteristics of an off~nder population

tion, particularly between a monetary and non-monetary penalty, probably

are influenced by other structural factors, including the size of the

reflects perceived and real differences in the economic resources of

court's caseload and the range of available sanctions. 10

offender groups.

that when the range of sanctions is confined to jail, probation, and

"The point is that there may be significant class

It is likely

overtones to the enforcement of minor offenses, and therefore indirectly

fines, fines will be used more frequently, especially if jails are

to the sanctioning of defendants in the communities we are studying"

over-crowded and probation caseloads are heavy.

However, if the range

(p. 21).

10 While this is probably true for misdemeanor courts, it may be
less so in upper level courts. tVhen the offenses for which defendants
are being sentenced are relatively more serious than those typically
handled in lower courts, probation and jailor prison are likely to be
the major sentencing choices. According to our interviews with felony
court judges, one important reason that fines are not typically
considered is that the poverty of the offender population is thought to
prohibit sufficiently large fines. Even here, however, there may be
regional differences in practice, as in the south in general and in
Georgia in particular (see Chapter II), and in jurisdictions concerned
with jail over-crowding. In our telephone survey of court clerks,
several of those from felony courts reporting relatively extensive use
of fines mentioned that fines had an ~dvantage as a penalty because they
did not add to the strain on already stressed custodial resources.

9 It is interesting that it Was only in the third court that
Ragona et al. found the sentencing patterns among judges to be significantly different, reflecting systematic variation in judicial philosophy
about the appropriateness of different sanctions. In the other two misdemeanor courts, there was no such effect. The authors conclud(ij:
"Individualized justice, to suit the individual judge and defendant,
appears far less common in misdemeanor courts than either general
stUdies of criminal justice discretion or previous research on misdemeanor courts might suggf" .,' t" (1971: 2 0 ) •
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of sentencing alternatives is broader (including, for example, ,,=ommunity
Figure V-I

service, restitution, treatment programs, diversion, etc.), there may be

Disbursement of Nontra!fic State Fine Revenue
by United States State Statutes·

less dependency on fines even when court caseloads are heavy.
Allocation of Revenue from Fines

State General Fund

In the case of fines and similar levies, revenue dollars as well

. County & Local General
Fun':

Law En!orcement

as punishment objectives may be a factor in the extent of their use.
Although there is widespread agreement that the economic efficiency of a
penal sanction should not be the primary reason for its use, it is
equally clear from our interviews that economic concerns have occupied
law-makers and judges; revenue was also frequently mentioned as an
State Courts

County and Local Courts

, Prosecutors

advantage of fines in our telephone survey of court clerks and administrators.

11
·sta tes

"[AJs with any governmental body, the structural character-

istics and decisions of the court are partly the result of financial
considerations.

The question, 'How much should we charge for justice?'

is becoming a popular one •••• It is also an important one in misdemeanor
courts which ••• use fines or fines in combination with other sanctions

State Education

County & Local Education

Victim

as the prevalent mode of punishment" (Ragona, et al., 1981:21-22).
Figure V-1 summarizes the provisions of state statutes relating
to who shall make use of the revenues collected from non-traffic state
fines.

Although fines paid for the violation of state laws are commonly

put into the state's general fund, localities, particularly cities and
counties" also frequently share in the revenue from fines for offenses

*D;st~ict of Col~~ia included as a statel N=Sl.,
*1, 1982.
s~ur~e: Review of State Statutesl see Sichel, work~ng Paper

against state laws; in fact, they are the largest single recipient of
state (as well as local) fine revenue.

Courts themselves are sometimes

the direct recipients of fine revenues, as in South carolina where
three-quarters of all fines go to the counties, but one-quarter goes "to
the state for use in deferring the costs of the unified court system"

\

«

+

C~pensation

Fun",e

--~--~-----------------~-----------.-
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( S.C. CODE §14 - 21 - 490) •

!
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The reliance of courts, especially local
It is difficult to assess what impact concerns about the genera-

courts, on fine revenues is also illustrated by a Kentucky statutory
tion of revenues have on different courts' use of fines as sentences.
provision, enacted in 1976, returning equivalent state funds to counties
At one extreme, federal judges (who are appointed for life) seem
and cities where local revenue-generating courts had been discontinued
unresponsive to the types of political pressure that may influence
(KY. REV. STAT. §24 A. 190-192).'"
judges in other types of courts.

It is unlikely that federal judges

would be moved by appeals from Washington to generate additional revenue
through fine imposition (for example, if narcotics traffickers were
11 There are several constitutional issues involving the
distribution of fine revenues, particularly when they directly benefit
judges or courts. The United States Supreme Court has pointed out that
"it is completely within the power of the [State] Legislature[s] to
dispose of fines collected in criminal cases as it will ••• ," bu~ that
this power is subject to constitutional restraints (Tumey v. Oh~o (273
U.S. 510 (1927». Essentially, the Court ruled in Tumey that certain
state statutes deprive the accused of due process of law in violation of
the Fourteenth Amendmen·t because of the pecuniary and other interest in
the result of the trial which those statutes gave the official acting in
a judicial or quasi-judicial capacity. H~wever, altho~gh ~ome.have
raised the issue that statutes which prov~de for the d~str~but~on of
fine revenues to various types of court funds may violate the spirit of
the Tumey decision, these st;atutes have rarely had their co~s~itutiona
lity tested. The American Bar Association Standards of Jud~c~al
Administrat.ion, for example, suggest these practices should be
discontinued:
The purpose of fines and other exactions imposed
through judicial proceedings is to enforce the
law and not to provide financial support for the
courts or other agencies of government. All
revenue from fines, penalties, and forfeitures
levied by a court should be transferred to the
state general fund, and should not be ~ppro
priated to the court receiving them or by a local
unit of government that supports such a court.
The use of courts as revenue-producing agencies
is a continuing abuse of judicial process. It
has long been recognized as unconstitutional for
a judge to have his [or her] income dependent on
the outcomes of cases before him [or her], but a
similar result often occurs indirectly when the
budget of the court in which he [or she], sits is
established with reference in whole or in part to
the fine revenues produced by the court. This is
at present a common practice in local courts of
limited jurisdiction. It should be eliminated

expected to support federal drug law enforcement), whereas shelter from
similar political .and budgetary pressures may be less possible for

(:
1
~

.:
i

, ;

r•.
"

judges in qome state and local courts.

Ragona et al. (1981) note that

misdemeanor court judges in the three cities they studied were all part
of county budgetary procedures, and that they were very aware that their

i

I
r

I!
II;i

courts were viewed as revenue generatorS.

In the words of one Mankato,

Minnesota, judge interviewed by Ragona and his colleagues, "It's just a
big factor, we're not talking nickles and dimes; we're talking a lot of
money" (p. 23).
One of our initial working hypotheses was that the closer a court
was tied to a local funding source, the greater would be the incentive

1'

i
.

for it to use fines as a mechanism for producing revenue.

f

telephone survey did not prove to be an effective means of testing this

f

However, our

1

hypothesis because of the difficulty we had obtaining reliable answers

r
i

to questions about funding sources and revenue distribution, and also

i

because of the confounding effect of level of court on source of
funding.

j
!

General jurisdiction courts, however, which we have already

noted make the least use of fines, are also the most likely to be funded

~

by state rather than local monies.

In contrast, in some local courts

( 1974: 107) •
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vates their continued use.

For example, the administrator of the
political concerns are transmitted to the courts and affect the nature

traffic enforcement division in Newark, New Jersey, told us that the
of criminal sanctioning.
fines he collected last year support not only his own operation, but
also those of Newark's public library.

And courts in Georgia and

C.

Attitudinal Factors: Views About the Use of Fines

Alabama report deliberately setting fine amounts in relation to the

To some extent, views about the use of the fine shape both the

level of their court and probation costs.

legal framework governing its use as a sanction and the extent to which

Clearly, the r~venue from fines is a factor affecting the extent
of their use under some circumstances.

fines are imposed in practice.

In addition,. fines can be viewed

As other researchers have demonstrated,

attitudes--and related customs and expectations--differ considerably

explicitly as a method of reducing a jurisdiction's reliance on other,

from court to court and have a significant impact on case outcomes

much more expensive, sentencing devices; particularly probation and

(Church et al., 1978; Neubauer et al., 1980; Ryan, 1980).

jail; or, at least, sentencing decisions can be made with the knowledge

the relationship appears to be reciprocal: many attitudes about fines

that there are shortages of jail space or cut-backs in probation

apparently derive from long practical experience with them, but others

budgets.

seem to have preceded and molded that experience.

In some places, these calculations may be made quite simply.

Ragona et al., note that the county budgets for each of the jurisdic-

Furthermore,

In the course of our research, we gathered hundreds of views and

tions they studied contained projections as to the revenue to be

attitudes about fines, mainly through the telephone survey and site

generated by the courts, and that the judges they interviewed understood

visit interviews with judges, court and probation personnel, prosecution

they were expected to meet these projections even when there was no

and defense attorneys.

formal pronouncement of this expectation (1981:23).

of ways, it is difficult to analyze

In other places,

Because these views were gathered in a variety.
them systematically.

It is

revenue/cost calculations may be more complex, especially if there is an

possible, however, to identify some attitudinal patterns that appear to

expectation that fines should cover the costs of their own imposition

influence the use of fines, and to delineate some areas of consensus and

and enforcement.

Nevertheless, especially during periods when cammuni-

disagreement that are relevant to the development of policy in this

ties are facing serious financial problems and court calendars are full

area.

to overflowing, cost calculations and revenue considerations are likely
to increase in importance.

Views about the fine as a vehicle for achieving objectives of
sentencing policy

Although many have inveighed against the
We have already noted in the first section of Chapter II that the

kind of analysis that measures the court as an economic instrument (and

'.

literature on fines (both here and in Western Europe) suggest sentencing

althou0h judges particularly tend.to shy away fran such disc\lssions),

purposes that are either punitive ("just deserts") or deterrence (specithis is likely to be one of the many ways in which local social and
fic or general).
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effectively achieving these sentencing goals, and how do their views

' )
amount of punishment resulting from th e f l.ne,.

affect their use of fines in sentencing?
The single most broadly held view of the fine in the United

I,

felony, however, the fine is not often seen as appropriate unless it is

.,"

levied as a "tax" on the operator of an illegal business in the expecta-

11

S'l:ates (and the one that is most strongly felt in felony courts) is that

tion that it will.deter its continued operation.

although the fine is a punishing sanction, it is a relatively weak one,
suitable primarily for nonserious cases.

As a sole penalty for a

Another.major exception to the view that fines are inappropriate

This attitude appears to

for more serious cases involves serious traffic cases (especially OWl)

originate in the predominant American use of generally small. fines for
that may be handled by either felony or misdemeanor courts.
traffic and ordinance violations, a use that seems to trivialize its
social meaning as a penalty for other types of offenses.

area in which fines are often used for offenses regarded by many as

As one advisor
being very serious.

to this project put it, many people believe that the idea of an offender

However, l.'n m, any ]'urisdictions, the view is held

that in such cases fines should be combined with other penalties,

paying for his immorality is offensive~ and that a fine is "a pretty
timid expression of moral indignation."

This is an

including imprisonment for short periods, in order to increase their

It is not surprising, therevalue as a deterrent.

fore, that as far back as 1939, the use of the fine as a criminal sanc-

Although practitioners we interviewed differed somewhat on these

tion was viewed as an indication that the state disliked an activity but
was not seriously prepared to stop it (Rusche and Kirschheim).

issues by region of the country, there appear to be distinct patterns by

This

type of court.

view appears 'little changed since then; in 1968, Herbert L. Packer

Respondents in state general jurisdiction felony-only

courts tend to take a much more negative view of the fine's effective-

suggested that because fines were not a "l;'eal .criminal sanction," any

ness as a punishment and as a deterrent than do their colleagues in

offense commonly fined should come under civil rather than criminal

courts that handle misdemeanors.

The ca seloads in many felony courts

regulation.
include a high proportion of defendants charged with crimes of violence,
The principal widespread exception to the dim view of fines as

for which jailor prison is generally viewed as the appropriate disposi-

sentences for felony cases relates to nonviolent crimes involving
economic gain to the defendant.

tion if the defendant is convicted.

Practitioners generally applaud the use

not regarded by American upper court judges as having sufficient

of (often large) fines as punishment that deprives offe,nders of i11-

deterrent effect on such defendants (especially those who are rspeat

gotten gain, and perhaps imposes an additional monetary penalty as
well.

offenders), nor do judges tend to regard a fine as sufficiently punitive

In practice the fine is often used in combination with prison

and/or probation for such offenses"

in the case of violent offenses.

apparently in the belief that this

For other types of offenses handled i,n felony courts -- those not

either increases the deterrent value of the sentence and/or that it

necessarily regarded as requiring imprisonment -- probation tends to be

improves the likelihood of fine collection (and thus, the ef~ective

>

«

In addition, fines are typically

+

/,

,/
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preferred over the fine.

-165-

This preference appears to result either from

In New York City, for example, most lower co\'rt judges we interviewed

the theory that some sort of continuing supervision or social control is

firmly held these views (despite our findings to the contrary, at least

necessary, or from the view that defendants in these courts are too poor

about collection), and these views were influential in judges' ranking

to pay fines of sufficient magnitude to reflect the severity of the

'
and J'ail in the degree of punishment this
the fine below both prob a t 10n

offense, particularly if defendants must also cover other financial

sanction typically imposes on defendants.

costs associated with their arrests (including lawyers' fees, court
costs, bonds, etc.).

Views of the fine as a method for responding to systemic
pressures

Yet, as we have indicated previously, there are

Particularly in limited jurisdiction courts, practitioners often

regional (and court-by-court) differences in the extent to which these

feel themselves caught in a classic squeeze: high case volume, limited

attitude.s are held, with some felony court judges (particularly in the

dispositional resources, and pressure t 0 make decisions quickly.

south) favoring a combination of probation and fines in many such

While

the range of available sanctions 0'f ten appear gr eater at the misdemeanor
cases.

Personnel in these upper level courts express the view that even
than at the felony level,. the rea l 1't'1es of choice tend to be severely

relatively poor defendants can pay, anq do pay, especially when their
behavior is monitored.

limited (Ragona et al., 198:
1 2) •

They also tend to believe this sentencing

services (if they exist at all) have high caseloads, and there is

approach represents a deterrent; as one respondent put it, "When you hit

usually a paucity of community social services.

the pocketbook, you hit home."

(I

other choice."

~ be a meaningful punishment and an effective deterrent tends to be

felt this use was not to be applauded, even though it was understand-

But even lower

able.

court practitioners who favorably regard the fine's potential in achiev-

"It's probably better than, not doing anything at all ,f" and "it's

better than an unconditional discharge" were not atypical comments.

ing these sentencing objectives express substantial ambivalence about

other judges, however, took a more positive view of using the

This stems from two widespread per.ceptions: first,

fine as a response to systemic pressures.

thl\lt many defendants in these lower courts cannot pay more than a token

Some argued that the fine is

a relatively inexpensive way (comp,ared t 0 J'ail or probation) of provid-

fine amount because of their poverty, and second, that most fines, even
small ones, are not routinely collected by the courts.

Although many judges we interviewed saw the fine

performing this dispositiona 1 fu nction in their misdemeanor courts, some

more common among practitioners in limited jurisdiction courts who

its application.

Under these rather

common conditions, judges sometimes select the fine because there is "no

Despite these notable exceptions, the view that a fine sentence

routinely deal with less serious criminal offenses.

Jails are often overcrowded, probation

, 1 y common criminal behavior that, once
ing some punishment for relat1ve

Although, as we

·
of the
brought to the atten t 10n

have already pointed out, these are assumptions that remain largely un-

cou~t,

d•
'
cannot b e 19nore

still other

judges took the position that the fine is also a more meaningful sent-

tested empirically, they hold sway among practitioners in many cou:rts.
I,

ence than jailor probation un d er th ese conditions, particularly for

ft
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first offenders.
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Finally, not a few pointed out that the fine is

course of establishing small variations in fine amounts (e.g., by asking

generally more desirable than jail in the many sentencing situations in

about defendants' employment situations or their expenditures), often

which the offense or length of prior record demands punishment be

express an interest in new ways of setting fine amounts, such as the

imposed but when protection of the public does not require imprisonment.•

European day fine systems discussed in Chapter II.

Views about the fairness of using the .fine as a sanction

other court officials) also express concern that the introduction of

Closely allied to practitioners' ambivalent views about the

more complex methods of

fine's effectiveness as a sentence and its utility as a dispositional
device is the feeling that the fine can be an unfair sanction.

Fines

routine cases, thus interfering

the court's ability to handle its

By far. t h e mos t common d •;sadvantage of fines cited by those we

In the words of one clerk of court, "For the wealthy, a fine is

interviewed was the "collection problem," which seems to have two

not much of a sentence, while for the poor it means they get deeper into
related but
Another commented that "gangsters can pay anything; poor people

.
dist~nct

aspec t s.

One aspect is administrative in the

narrow sense: the necessity for keeping records, monitoring payments,

Yet these views are tempered somewhat by the recognition that

and so forth.

for many poor defendants, the real alternative to a fine sentence may be
a short jail term.

W•;th

Views about collection and enforcement problems

relatively meaningless when imposed on those who are financially better

can't."

means in relation to fine amounts

calendar expeditiously.

will experience hardship in paying them, while the same sentence may be

debt."

..
determ~n~ng

may inc.rease the complexity of the sentencing process in otherwise

are sometimes seen as "mean" sentences when imposed on poor people who

off.

However, judges (and

In contrast with a sentence to jail, prison, or even

probation, a fine sentence often imposes administrative demands (and

Hence, a not uncommon view is that unfairness may be

related expenses) on the court--especially if the fine is to be paid in

compounded by not using fines.

,;"
"f,
To some extent, of course, :hhese ambivalent views reflect a
I,'

//

dissatisfaction with the use of "tariffs" for particular offenses which
fail to take into account defendants' differing abilities to pay, but
which enable judges to dispose of large numbers of similar cases swiftly
and routinely.

As we have already no·ted, in many jurisdictions judges

j

.!

.. J

J

J

appear to set fine tariffs well below current legislative maxima because

J

they perceive most defendants to be poor, and only occasionally do they

1
1
i

attempt to formally differentiate among defendants of differing degrees
of poverty.

I

Judges who do attempt to use informal "means tests" in the
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I

installments.12

truly indigent, or because. fines are imposed upon poor defendants in

I

.\

From an overall "system" perspective, fines are

,,'j

these courts in amounts they are able to pay, is unknown.

j

certainly less expensive to administer than probation or jail, but from

:1

Our interviews suggest, therefore, that the Ttlidespread perception

,;t

the vantage point of court administrators, the costs of collection--most

'1'1

high.

of serious collection and enforcement problems, regardless of their

1

of which come out of the court's budget--often are, or appear to be,

'i

Clerks and administrators (more often than judges) repeatedly

actual extent,

I

fines.

~

took the position that "it's foolish to spend more than the amount of
'.j

the fine to collect it."
The second aspect of the collection problem, from the perspective

1

This is not surprisi'ng because judges typically only see those offenders

r ealiti(~s

of these practices.

who return to court when payments are not forthcoming, and because
communication across various parts of the criminal justice
often inadequate.

Interestingly, although we heard the view expressed

s¥~tem

is

This situation is exacerbated by court systems' lack

of attention to compiling routine management information on their fine

over and over that fining is problematic because collection is diffi-

collection and enforcement activities.

cult, neither court administrators nor judges could document the extent

It is li,kely, however, that

these perceptions (and, as •~n the case of New York City, the mispercep-

And in our survey of court clerks, a significant

tions) about fine collection affect judges' sentencing practices,

proportion in limited jurisdiction courts felt that indigency was rarely

&~d

the lack of vital data on collection restricts their ability to reassess

a reason for non-collection in their courts (see Table 111-5 in Chapter
III).

Our interviews also suggest that judges Inay be less knowledge-

able than court administrators about the

what to do about collecting fines from those persons who are (9 r claim

of this problem.

affects practitioners' views about the use of

1

of practitioners (administrators and judges alike), is the problem of

to be) indigent.

negat~ve
- 1y

J

their use of fines in relation to other sentencing options.

Whether this is because their defendant populations are not

The Growing Popularity of Restitution
12In a recent opinion, a New York City lower court judge
expressed her frustration in dealing with poor offenders sentenced to
pay a fine. She notes,

A number of those we interviewed who are cynical about the
enforceability of fines felt that
~
greater attention should be given to

••• indigency may prevent payment of any amount, and
every adjournment for staggered $10 payment (or none
at all) only adds ~~~the already enormous case load of
each of the Crim ~~ial J/)bourt parts which have become
virtual "bill"'collectors" for as many as 15-30 fine
cases daily in addition to the regular calendars or 50
cases or more. (Judge Lorraine Miller, May 13, 1981,
in People v. Goddard, a case in Kings County Criminal
Court. )
/CC.~~

alternative monetary sentences, particularly restitution.

Although the

interest in restitution reflects a national trend toward greater concern

~

about the victims of crimes, it is nevertheless somewhat surprising that
court officials who hold negative views about fines should hold such
positive views about

Indeed, our sample of sentenced cases from the New York City Criminal
Court confirms this problem. Of the 479 cases (out of the 601 that were
fined) that were calendared subsequent to imposition of the fine, more'
than half were calendared again (Zamist, Working Paper #10, 1982:107).

>

,

.

«

rest~tu
. ti on:

the two types of sanctions involve

many of the same practical problems of collection and enforcement.

l
,
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inducing experience of prison. It
saves the public the enormous financial
and social costs of maintaining
hundreds of thousands of inmates in
prison (1980).

In early English law, among other legal systems, monetary
penalties for crimes and other offenses were paid to the victims of the
offenses, or to their families.

In medieval Anglo-Saxon law, for

example, "wergeld" was paid to the family of someone killed, based on
the victim's gender, age, rank, and influence.

The "bot," another

Notwithstanding Judge Forer's advocacy of both fines and restitution, many judges, academicians, politicians, and the general public

payment in Anglo-Saxon law, was for civil damages to the victim of an

appear to have embraced the idea of restitution at the expense of

injury, the amount of payment proportional to the harm inflicted.

fining--viewing restitution as meeting the needs of crime victims as

While civil law has continued to focus on damages to injured

well as being potentially rehabilitative in resocializing offenders.

parties, English criminal law, particularly as it has evolved in the

Judges contacted for this research all seemed more interested in

United States, has until recently emphasized fines paid to the state

restitution than fines.

almost to the exclusion of victim restitution.

of far greater interest, .and federal judges seemed particularly keen on

And, in fact, a number

Judges hearing felony cases found restitution

of legal theorists have questioned the appropriateness of mediating in

restitution payment, perhaps ~n part b

the criminal courts what they take to be matters between private

interest in the production of governmental

c,itizens.

Restitution (like a fine) is thought to be

Only recently, in the wake of public interest in victims of

~

crime, has the concept of restitution been rediscovered as a criminal

offenses in combination with

sentencing option.

t.he offender is released.

Judge Lois Forer of Philadelphia's Court of Cornmon Pleas is an
often quoted advocate of the expanded use of restitution.

However,

Judge Forer also sees fines as playing an important sentencing role,
especially in white-collar cases where there have been substantial
illegal gains.

She writes:

an

'

ecause they have so little

,

revenue from fining.
appropriate for serious'

~mpr~sonment

sentence, to be paid after

And a defendant may be deprived of illegal

gains as eaSily through restitution as through a f'~ne, t h ey say.

Some

of the cow:-t administrators surveyed by telephone had much the same
views.
Likewise, other court-related practitioners also seem to favor
restitution over fines.

The prosecutor for Richmond County (Staten

Island) in New York C't

t ld

f

The use of fines and or.ders of restitu~
tion as an alternative to prison has
not been adequately explored. It has
been wisely observed that the fine is
the cheapest and by no means the least
effective penalty. It is also probably
the least studied of all torms of sente~?es.
A fine has many advantages over
~D~son.
It spares the offender the
degradation, brutality, and crime-

-',

,

~ Y

0

victim--"that's our clientl"

researchers that his concern was for the
And a public defender from the same county

expressed preference for restitution too.

A supervisor of probation

services for the fE}deral courts said that J1~S off~ce
~
•
prefers to recommend restitutionll'in their presentence reports rather then a fine, but

--~-,.----
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.
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that it is not always possible to identify "someone to restore."

A

communicated very clearly by the court, it is doubtful that defendants

probation supervisor in a state system reported that he had solved that

perceive a restitution order very differently from a fine--especially

problem in his own thinking by conceiving of fines as broadly restitu-

\'lhen they are making both kinds of monetary payments to the court. 13

tional in order to justify their wide use: "I look,at a fine as restituA blurring of the distinction between fines and restitution
tion back to the taxpayers of this county, not just collecting money."
Even

in the South,

,~here

'!

fine revenues are relied on for court

J.,

systems' support, restitution has gained in popularity as a sentence.

',', ,~

t
i

I

However, these courts still tend to impose fines and court costs along

'I
',,','.',1
,i

with restitution, creating substantial penalties for offenders, some-

"

",

times running into thousands of dollars.

Where this is the practice, as

in Georgia, court and probation personnel report that restitution
receives priority.

revenues absorbed into state funds set aside for the compensation of
crbne victims.

Such an approach is regarded as especially useful for

jurisdictions characterized by largely poor populations where an offender is unl;lkely, by himself, to be able to pay substantial restitution

"

to t,he

(oft~/Il

poor) victim of his crime.

It is also a means of provid-

ing compensation to the victims of crimes for which thE~re are no

When an offender makes installment payments against

arrests.

his total obligation, they are credited to the restitution acc6unt until

In the former case, it would permit the amount of the criminal

penalty to be set in accordance with the gravity of

that is satisfied (and the victim paid), before any payments are
credited against the fine obligation.

1

occurs in the views of some practitioners who ~uld like to have fine

the~

crime and the

means of the offender (as in a day fine system), yet still provide a

Also in Georgia, there are

correctional programs to enable offenders to work off their restitution
(but not fine) obligations.

Money earned is managed for the offender,

and passed along to the victim.
Even taking into account current concerns with crime victims, it
is somewhat ironic that attitudes toward restitution have become so much
more favorable than toward fines, since restitution has the same problems of imposition, collection, and enforcement as the fine.

FurtherII

more, the, efficacy of the sentence is no better established for restitution than the fine.

J\

Although restitution is praised for its

ff

rehabilitative potential (as well as its humane concern for victims),
the achievement of rehabilitative goals continues to be a matter of
faith rather than of empirical validation.

Unless the distinction is

1/

II

13 In the English court system, for example, there is no routine
effort to make clear to the offender that some of the money paid to the
Court will be passed on to the victim. It appears that the offender
merely registers the fact that he owes 'a total amount. Subsequent
dealings with the fines ,office about its payment do nothing to dispel
this notion: the staff commonly refer to all moneys to be paid as "the
fine."

,
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CHAPTER VI

level of compensation to the victim that reflects the extent of injury
or 10ss.14

j

FINES AND OTHER SENTENCES: POLICY ISSUES
AND DIRECTIONS FOR FUTURE RESEARCH

I

f

I
t

A.

The Place of F"ines in Criminal Sentencing

I
I
!

,I
I

i

I
I

We have undertaken this exploration of criminal sentencing to see
how fines are currently being used and enforced as criminal penalties in
American courts because, as Judge Forer's observations (supra, pp.
170-1) suggest, this has been essentially uncharted territory.

There

still remains a great deal to be learned about the fine and its effectiveness as a criminal sanction.

Our initial research, however, has led

us to recognize that fining is already aniInportantpart of criminal
sentencing in the United States, particularly in the many courts around
the country that handle misdemeanors and lesser felony offenses.
There is abundant evidence that other monetary penalties (restitution in particular) are gaining favor with American legislators and

14 This notion has already influenced some legislation, for
example, in the U.S. Senate's drafting of federal Criminal Code revision
bills. Three bills (S 1 from the 94th Congress, S 1437 from the 95th,
and S 17:l2 from the 96th) have identical provisions that federal fine
payments should be credited to a proposed U.S. Criminal Victim
Compensation ~nd. The report accompanying S 1437 noted that the
"indirect restitution effect" that this provision would achieve "adds an
independent justification for the utilization of this sanction [fines]
that previously has not existed in federal criminal law."
,
The legislatures of two states, Florida and California, have
already passed statutes allowing fine revenues to be used for the
purpose of victim compensation, and New York state is said to ~e considering".Cl similar statute. A, numb~r of states have passed statutes that
authorize special levies on convicted defendants for the purpose of
victim compensation (california, Connecticut, Florida, Indiana, New
Jersey and Virginia). We can specula.te that these st~te legisla~ures .
were sympathetic to the restitution concept (or were ~nterested 1n cap1tali zing on sentiment for crime victims) but were unwilling to withdraw
fine revenue support from governmental recipients already authorized by
statute.

with some judges.

It is a matter of concern that, in the context of

these developments, fining--the one major area of sentencing in which
there exists considerable pra.ctical experience

withth~0;'benefits

and

i'l!
problems of imposing and enforcing monetary sanctions-)'\has been virtually ignored as a subject of study..

The actual use {rf fines as sen~..:;--

tenceS for criminal offenses has remained subt.erraneaniin the dispbsitiori~l proc~ss, often shrouded by something akin to embarrassment or

dismissed as uninteresting.

There are probably a number of reasons for

this lack of attention to the use of fines.

~nong

them is the ambiva-

lence of judges toward fines as sentences for poor offenders and the

- r
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prevalence of a conventional wisdom.that portrays such sentences as

jail terms and fines.

difficult to enforce and ineffectual as punishments.
This conventional wisdom is drawn into question by the data
collected in this study.

Certainly one

of

Lower courts have few options for punishment other than short

the oldest ways of punishing

Probation resources, if they exist at all, tend

to be very limited in these courts.

Conditional discharges are

sometimes an appropriate sanction, but without resources it is difficult

people without imprisoning them, fines also appear to be one of, the most

for a court to monitor or enforce the conditions.

widely used sanctions in American criminal courts for all except serious

options often must rely on services offel','ed by community agencies (which

felony cases.

tend to have shrinking resources and are likely to be difficult for the

OUr data, though uneven, suggest that many courts gepend

other sentencing

quite heavily on fines--alone and as the principal component of. a

courts to supervise) or, like restitution, have many of the

sentence in which a fine is combined with another sanction--in sen-

problems as fines.

s~ne

t

tencing criminal offenders under a wide variety of offense categories
including some generally considered relatively serious.
tantly, many of these courts regularly fine
resources are extremely limited.

pe~sons

And, impor-

whose financial

As with most conventional wisdom,

The dilemma faced by American lower court judges at sentencing is
thus broadly similar to the situation in European lower courts,
particularly in England and west Germany.

In those counties, fines have

been the sentence of choice for many types of relatively serious as well

there is surely some truth to the notion that it can be difficult and

as less serious criminal offenses.

time-consuming to collect fines from poor people and that the end result

the critical element of reasonably successful national sentencing

may be delayed incarceration resulting from default rather than for the

policies designed to reduce the use of short-term imprisonment.

original offense.

However, our research pro'iJides evidence that collec-

They have also been relied upon as

While there is no similar policy in the United States at the

tion and enforcement,.a:re far fran impossible with poor offender popula-

present time, the pressing problem of overcrowded jails and local lock-

tions, are not necessarily costly, and do not inevitably result in

ups has raised questions about the wisdom of continuing to rely on our

jailing large numbers because they default.

sentencing strategy of short jail sentences for offenders convicted of

Fine collection in the New

York City Criminal Court, for example, appears fairly successful with
relatively little expense.

As reported in Chapters III ,and IV, a number

of other courts contacted through the telephone survey reported quite
high collection rates and, although manycof their defendants are poor,
:D

did not always perceiv.e indigency to be a serious obstacle to the.ir us.e
and collection of fines •.

non-violent crimes.

As one observer has noted, while this problem is

not novel, it is becoming far more pervasive:
The problem of local jail overcrowding
is not new. But it is new to Shasta
County, Calif., platte County, Mo. ,Anoka
County; Minn., and Howard County, Md.
These jurisdictions are among dozens,
perhaps hundreds, of rural and suburban
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counties and small cities that have
suddenly developed the same problem that
has plagued big city and some Southern
jails for a decade. Their jails are
overflowing--with pretrial detainees,
with sentenced minor offenders and,
sometimes, with felony offenders that
state institutions cannot or will not
absorb. Since overcrowding was unknown
in many of these jurisdictions until
quite recen'l:ly l:h,·,.1 ~ t· ......· ! \ d; yet reacted
with either of the usual two responses:
construction of added facilities or
creation of new alternati\f'~8 to 'incarceration (Allinson, 1982: 18, emphasis
added) •

• It can be adjusted to a level that is
appropriate to the individual and family
circumstances of the offender as well as
to the seriousness of the offense;
• It can be coupled with probation or other
non-incarcerative sanctions;
• It leaves the offender in the community
and thus does not destroy his essential
social and economic ties;

I

• It is relatively inexpensive to administer, normally relying on government
agencies and procedures that are already
in place;

Particularly given the explosive growth of jail populations that

• It can be financially self-sustaining
<md, unlike incarceration and conununity
supervision, it need not be a heavy
financial drain on government. TO the
contrary, fines produce revenue that can
be used to support public services or
victim compen,sation.

has taken place in the past decade, it seems desirable to examine
closely the sentencing policies of American courts tl1'at handle mis-

!I
demeanors and lesser felonies. 'These are the

co~t~

in which the major

punishment options already iri:p1ace are short-term jail sentences and
fines, and a shift toward greater use of fines in these courts could
These attractions are not sufficient, however, if they are outhave a significant impact upon the jail overcrowding problem.
weighed by impediments to broad use.

The most commonly raised drawbacks

One of the striking findings from our research on fine utilizato fines are those associated with their imposition on poor defendants.
tion is the variability of practice in these courts with respect to
Can fines routinely be set at amounts that produce a level of punishment
their reliance on fine sentences in criminal cases.

It is clear that
appropriate to the offense and that are also realistic in relation to

courts--even

court~

with roughly comparable caseloads and offender
the means of the offender?

And, closely related to the problem of

populations--differ enormously in the extent to which judges make use of
imposing a fine that reflects an appropriate level of punishment, can
fines (alone or in combination with other non-custodial penalti.es) in
fines be collected without undue cost and/or the imprisonment for derelation to their use of jail and other options.

This variability

fault of large numbers of offenders?

suggests that th.'?re may be room for expanded u~e of fines in courts that
We are far from certain that the answer to these questions is an
do not now use them in a broad range of criminal cases.
unqualified yes.

However, as we discuss in the next section of this

The attractiveness of the fine as a penalty is enhanced by
chapter, we believe that many of the very real problems involved in the
several of its features.

.>

\
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use of the fine as a punishment can ~e overcome, and that further inves-

At the outset, it seems helpful to limit the scope of our exami-

tigation of the fine's potential is warranted--especially in view of the

nation of these questions.

lack of other alternatives to jail as a punishment.
Two

ter.

useful to think of the fine as an alternative sanction for offenders for

other sets of problems also receive attention in this chap-

wham a relative~y lengthy term of imprisonment (e.g., six months or

One set is essentially conceptual--how, for purposes of future

more) is now widely thought to be appropriate, either because they

policy development, should the fine be viewed in relation to other types
of monetary or quasi-monetary sanctions?

represent a danger or because their crimes are too grave for the public

What are the elements that

these sanctions have in common, and what are the key differences?

to accept other forms or lesser doses of retribution.

What

which the sentencing choice is between short-term jailor a fine (or

differences?

perhaps some other form of non-incarcerative sanction) and in which the

The second set of problems relates to the current status of
knowledge about fines and their use.
evitably raised a lot of questions.

Our

general tendency in American courts has been toward imposing a jail

exploratory study has in-

sentence.

Therefore, in the final section of

The key issue is whether the fine can be positioned as a

punishment of sufficient weight to be widely regarded as an appropriate

this chapter, we outline what we think are the most important areas for

punishment in these cases.

Then, in the final chapter of the report, we offer a

A principal obstacle to acceptance of the fine as a plmishment is

series of concrete recommendations for practitioners and policymakers

the common operating assumption that criminal defendants are almost

who are interested in improving the effectiveness of the fine as a

invariably poor people who cannot (or will not) pay a fine amount that

sanction.

would reflect the gravity of the offense.

This assumption militates

against the use of fines for non-trivial offenses.
B.

It makes more

sense to focus on more commonplace offenders--on non-trivial cases in

are the policy implications that flow from these commonalities and

future research.

As a practical matter, it does not appear

The Fine as a Punishment:

Key Issues of Policy and Practice

Theoretically, the primary purpose of imposing a fine as the
sentence for a criminal offense is to punish the offender.

But how

realistic is it to think of the fine as a meaningful punishment for
non-trivial offenses?

Particularly given ,the socio-economic situation

Moreover, when fines

are used (usually for offenses within a relatively narrow range of

I

seriousness), this'assumption encourages the application of a "tariff"
y

system in whicJ:\li relatively low fixed fine amounts are imposed on all
~,<

~!
I
1

defendants convicted of a particular offense.

,'j

are administratively simple, they often mean the fines do not have much

,I

of many person!3 convicted of such criminal offenses, is a fine a feasi-

'1j

ble alternative to jail?

J'\
:'1

I

Although tariff systems

impact either as a punishment or as a deterrent.
The key to this problem is developing a non-tariff system in
which fines can be imposed routinely so as to reflect the gravity of the

~\
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offense and the means of the particular offender.

such information.

Based upon West

In West Germany, the courts have generally obtained

Germany's experience with the day fine system, discussed in Chapter II,

adequate information from offenders themselves and from police reports

we know that the Scandinavian concept of tailoring a fine in this way is

which contain details of employment and other income.

possi.ble in a large heterogeneous society.

obtaining the information should not pose insuperable difficulties in

Whether American courts

However, while

could function effectively using a day fine system is an empirical

the United States, it may introduce additional paperwork into courts

question which cannot be answered merely by speculating about similari-

that already feel overburdened..

ties and differences in the two societies and their offender popula-

problems of d6taining the requisite information about offenders' means

tions.

can be overcome, would the public accept implementation of such a fine

We shall suggest in the next chapter that systematic experimen-

Second, assuming that the mechanical

tation with a day fine system should be tried, but it is worth noting

system?

that embryonic day fine systems already exist in some American courts.

is inevitable that some striking disparities will occur.

In these courts, judges attempt to assess offenders' varying degrees of

an employed, middle-class offender may be fined a much larger amount, in

poverty, and to set fine amounts on a case by case basis in light of

terms of actual dollars, than a near-destitute offender convicted of the

this information.

same (or even a more serious) offense.

We need to know more about judges' experiences doing

If fine amounts take into account the means of the offender, it
For example,

It would not be surprising if

this, and to experiment more systematically with ways of doing it

such results produced criticism from some segments of the media and the

routinely.

public.
Third, will it be possible to enforce the fines imposed under

The introduction of a day fine approach to determining the amount
of a fine penalty should improve the fine's potential as a flexible and

such a system?

broadly applicable punishment.

amounts which the fined offender reasonably could be expected to pay

If successfully applied, it should

Because such fines, by definition, would be set at

encourage judges, criminal defendants, and the general public to regard

(albeit with difficulty, in some cases), default should be less likely;

the fine as a more meaningful sentence in relation to other options, as

but it would occur nevertheless in some instances.

it is now regarded in parts of Europe.

to develop sanctions for default, and this will have to be done in a

The difficu;'/~ies of introducing ,a day fine system on a broad
scale in the United States should not be underestimated, however.

more sophisticated fashion than in the past.
Three

It will be necessary

Simply translating an

unpaid fine balance into jailor community service at a set dollars-

sets of questions seem of particular importance in gauging the chances

for-days "exchange rate" would not be sensible.

for successful implementation.

it might well result in disproportionately long periods in jail for

First, will it be possible to obtain

adequate information about the means of individual defendants, prior to
sentencing?

Clearly some American judges now find it possible to obtain

!

I
'I

1I

:!

I

defaulting affluent offenders.

This is partly because

However, use of a two-stage system

similar to that used in Germany and Scandinavia might be helpful here •
.'
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value of the fine in those

In the first place, the choice of a fine sentence must be appro-

countries begins with setting the number ,of fine units that reflects the

priate in light of the offense and the offender's prior record; punish-

gt'avity of the offense (and the offender' s prior record).

ment should be a primary objective.

This number

Information on the economic circum-

of units would be the same for the same offense, regardless of the

stances must be made available to the sentencer, and the amount of the

offender's means.

fine should be set in relation ~o the gravity of the offense, the nature

Each unit could be translated into a set number of

days in jailor in a work program in the event of default.

Thus, the

of the offender's prior record and the means of the offender.

penalty for defaulting on a fine representing a given level

o~

level of punishment should be appropriate to the crime but also real is-

Thus, the

punishment would be the same, regardless of the final monetary value of

tic in the sense of being enforceable.

that fine.

communicate to the defendant the seriousness with which it views his

That value is not calculated until the offender's means is

assessed and an appropriate amount assigned to each fine unit.

Under

At sentencing, the court must

payment obligation, and th e court must co ntinue thereafter to signal its

such an approach, the consequences of default on equivalent fine

watchfulness over the defendant's payment progress.

sentences would be similar for offenders of

an offender in default, the court must be prepared to act swiftly and,

differ~nt

means, and it

Finally, faced with

could be communicated to the offender at the time the sentence is

when necessary, to use coercive methods such as distraint of property or

imposed.

committal to custody.

As this discussion suggests, efforts to enhance the seriousness
of the fine as a punishment must take account ,of the critical linkages

C.

Fines in Relation to Other Monetary Penalties

between the imposition of a fine and the methods used to collect and
enforce it.

We noted earlier that monetary sanctions--especially restitu-

The fine is one of the few sentences in which most (and

tion--seem to be gaining favor with legislators and judges in America.

sometimes all) parts of the sanctioning process fall within the control

In considering the possibility of expanding the use of fines as an

of the court itself.

alternative to jail, it is import!ant to expl,ore the relationship between

It is unlikely that fines can be more meaningful

punishments unless courts not only setqthem realisticall¥ but also view

the fine and the other types of monetary sanctions th~t may be imposed

them seriously, communicate to fined offenders that their obligations

on an offender.

(however large or small) are to be taken seriously, and follow tlrrough

substantial variations in nomenclature and in the legal status of par-

with appropriate sanctions when necessary.

ticular types of sanctions from one jurisdiction to another.

,This approach conceives of

This i$ a somewhat confusing area because there are

A detailed

fining as a process that involves a number of activities, each of which

examination of these various sanctions is well beyond the scope of this

is

study.

ine~~ricably

linked to all the others, and none of which can be ove=-

looked in implementing policy.

However, it seems useful to make a brief inventory of the prin-

cipal types of monetary sanctions, to identify key common features and
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significant differences, and to consider what implications these commonalities and differences may have in developing future. sentencing policy.
While other monetary sanctions can doubtless be .identified, our
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brief discussion will focus on six types currently in use in American

;1

courts.

'1

They may be briefly described as follows:

I

• The fine. As preceding chapters have
described, the fine is a statutorily
authorized sentence for some types of
offenses in every American state and in
the federal system. Maximum (and sometimes minimum) fine amounts are established by statute. The fined offender
usually pays the amount of the fine to a
court or probation service, which then
transmits the monli~1' to the appropriate
governmental units in accordance with
statutory directions for the handling of
fine revenues.
• Restitution. Restitution may involve
ei ther the paymen't of money or the performance of services (or conceivably
both), usually in an amount or at a value
that reflects the value of the property
lost or the costs incurred bya vict~
who has been injured in the commission of
the offense. The intended beneficiary is
the victim of the specific offense committed by the offender. Depending on the
statutes of the jurisdiction, restitution
may be a sentence in its own right or
(where there is no expticit statutory
authority for it as a sentence) may be
imposed as a condition of probation,
conditional discharge, or suspended jail
sentence. Where restttution involves
money payments, these will typically be
collected by the court or probation
service and paid to the victim.
o "Contribution". In some courts, a practice has developed under which, in certain cases, a defendant will make a
"contribution" to a specific charity or
non-profit organization as a condition of
being placed on probation or receiving a
conditional discharge, or perhaps as part

J
I

j
:1

J:1
1
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of an agreement with the prosecutor that
there will be a nolle prosse. The
amounts of some of these reported contributions have been very substantial. They
are nowhere authorized by statute (although they do not appear to be forbidden
as conditions of probation or other
dispositions), and. tht;;l contribution is
likely to be paid directly to the bene~iciary rather than to the court or other
governmental agency.
• Penalty Assessment. A number of states
have recently enacted statutes which,
althpugh they vary considerably in content, generally authorize or require the
imposition of a specific monetary penalty
on an offender convicted of a certain
class of offense. Nflw York's penalty
assessment statute, for example, requires
the assessment of a penalty of $75 upon
conviction of a felony, $40 for conviction of a misdemeanor, and $15 for a
violation. The penalty assessment is
similar to a fine in that it will Qxdinarily be collected by the court or a
probation agency and paid over to a
specified governmental agency. (In New
York, it goes to the state's general
fund; in New Jersey, to a crime victim's
compensation fund.) Unlike a fine,
however, the penalty assessment tends to
be fixed at a flat rate for a broad class
of offenses, or at least to be imposed
with little regard for the gravi.ty of the
specific offense or the utility ~~ the
offenders to pay i t . "
• Costs. Under federal law and the statutes of many states, convicted defendants
may be required to pay all or a significant portion of the costs of prosecution
(e.g., fees and mileage of prosecution
witnesses; jury fees). statutes generally provide that an indigent may not
be required to pay prosecution costs, but
the question of what constitutes indigency for this purpose does not appear to
have been explored. The imposition of
costs--generally payable to the court,
which will then pay over all or the
allocable portion of the amount to the
prosecuting authority--is an even less
visible sanction than the fine. In many
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limited jurisdiction courts, however, it
is a commonly imposed sanction which,
even though it is not a "sentence" within
the narrow definition of that term, may
add significantly to the overall financial burden on the convicted offender.

purposes such as rehabilitation and vindication of the victinl's interests, but punishment is clearly a central purpose of each of the
six.

Fourth, they have cOltllllon problems of enforcement: the court must

monitor the payments (or the performance of services) and must be

,)

• Community Service • Community service,-".\
does not involve the direct collection ci~
money from a defendant, yet it is plain
enough that a monetary value can be set
on the performance of a specific number
of hours or days of a particular type of
work. Like restitution, community service is a sanction that is sometimes but
not always authorized by statute asa
sepa~~te sentence; in the absence of such
auth~~ization, it may be imposed by ~
judge as a condition of probation, conditional discharge, or suspended jail
sentence. In contrast to restitution I
the intended beneficiary of a community
service order is the community rather
than a specific victim.

prepared to impose a more serious sanction in the event of noncompliance.
For purposes of policy development--in particular the development
of alternatives to short-term incarceration--the fact that all these
sanctions face essentially the same problems of enforcement (and have
available essentially the same strategies and techniques for enforcement) is particularly salient.

Difficulties of enforcement are often

seen as a drawback to wide use of fines, but it is clear that other
types of monetary or quasi-monetary sanctions have the same drawbacks.

While these brief sketches present only the bare outline of six

If they are to be preferred to the fine, such a preference logically

different types of sanctions (and do not begin to indicate the many

should be because the other sanctions have distinctive features that

variations that exist), they point to sever?!l features these sanctions

make them more attractive.

have in common.

F~rst
•
, a11'~nvo 1ve

a court-ordered requirement that the

Yet, it is not at all clear that the ways in

which the other sanctions differ from a fine make them more appealing.
Restitution seems more attractive to some legislators and judges

defendant pay money or (in the case of community service and some forms
of restitution) provide services on which a monetary value can be

than does the fine, mainly because it takes account of the victim's

placed.

interests, a figure long neglected in the American criminal justice

Second, from the perspective of the defendant, there is little

He will have to either pay over money
;('\\
or provide services, and often will not know wheile the money goes or

process.

what individual or institution is the beneficiary of the services.

ted and of his responsibility to help restore the injured person.

Third, their purposes are. similar: each sanction, whether or not it is a

restitution is severely limited in scope and is a relatively inflexible

"sentence," is essentially punitive and may also bethought to have some

sanction..

to distinguish one from anqther.

habilitation, by making the offender aware of the injury he has inflic-

"

deterren~V:alue.

Some of them (particularl:y community service and some

forms of restitution) may also be intended to serve othE!rsentencing

Additionally, it is thought to have some potential for re-

But

A restitution order can only be made when there is an identi-

\.

fiable

~i'ictim

for whom the consequences of the offense can be expressed

relatively easily in dollar terms, and .when there is a convicted offender capable of paying money and/or providing services to that victim.

--.----~
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Only a small proportion of all crline victims are likely to be able to
agree to them as part of a negotiated dispnsition, they in essence make
benefit from a sentencing policy that emphasizes restitution.

And only
non-legislative appropriations of funds to recipients of their own

a small proportion of offenders are likely to'have the financial ability
choosing, rather than following the scheme for distribution of fine
to provide meaningful levels of restitution.
revenue that is provided by statute.

This problem was rather succinctly

The "contribution" approach, although it does not deal directly
stated in an

Ap~il

7, 1981 letter to the Editor of the Denver Post by

with injury to the victim, has the same flexibility as the fine in terms
James L. Treece, a former u.S. attorney:
of the capacity to tailor its amount to the gravity of the offense and
the means of the offender.

Indeed, in situations where there is a low

statutory fine ceiling and an affluent defendant, it may have even
greater flexibility.

But this approach is essentially extra-legal: it

puts the judge (or, in some instances, a probation service) in the
position of arbitrarily selecting a charity, a non-profit organization,

I wish to protest, as a fonner u.S.
~ttorney for Colorado, the growing practice of allowing or requiring defendants
in criminal cases as part of a plea
bargain to make payments to a selected
charity. I believe such funds are, in
fact, fines belonging to the state or
federal government, and disposition of
such funds is the prerogative of the
legislative body with jurisdiction of
such funds.

or some other worthy entity as the beneficiary of a windfall, without
any statutory guidances or authorization whatsoever. 1

Moreover, the

The use of this sanction r,aises questions about the adequacy of existing

approach may give the affluent defendant a unique benefit, in the form

statutes governing the distribution of revenue from fines, and suggests

of tax advantages from a charitable donation, not enjoyed by his coun-

a need to look more closely at the relationship between the imposition

terparts who are simply fined. 2

of a fine (or any other type of monetary sanction) and the ultimate

When judges order such contributions or

distribution of the money when it is paid.
1 For example, in April 1980, a federal judge in Denver, Colorado
found an oil corporation guilty of conspiracy and false statements. The
court accepted the defendant corporation's offer to contribute $150,000
to charity, $50,000 to a safe house for battered women and $100,000 to
another social service agency in Denver. In Washington, D.C., federal
judges have also approved dispositional schemes under which corporate
defendants have contributed funds to a local agency that aids proba- ('l
tioners and parolees under the supervision of the U.S. Probation Office.

Costs and penalty assessments differ from the fine in that they
tend to leave appreciably less room for taking account of the seriousness of the offense or the means of the offender than does the traditional approach to fining.

Costs are sometimes established mathemati-

cally, by adding the actual expenses of prosecution that can be charged
2 See, for example, the report in the New York Times of June 2,
1978 concerning a leading firearms manufacturer-in-oonnectIcut; the
corporation pleaded no contest to felony charges that it had conspired
to illegally ship rifles to south Africa. The federal judge~announced
he would place the corporation on probation if it distributed $500,000
to local community charitable organizations; he also fined it $45,000
which was less than a tenth the maximum penalty. The U.S. Attorney for
Connecticut was not satisfied with the sentence partly because the
corporation could claim an extensive tax deduction for it.

to the defendant; other times a court will establish a fixed amount to
be charged as costs of the prosecution.

Penalty assessment statutes

U

vary widely, but generally they tend to establish fixed amounts for
.broad categories of offenses (e.g.; felony, misdemeanor) or to make the
amount of ,the penalty a proportion of a fine sentence.

The recipients

-~~~--~--
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are different: costs, when collected, go to the court and/or the
prosecuting authority, while
are designated by statute.
forces behind them.

~enalty

assessments go into whatever funds

the r.elative poverty or affluence of an offender.

Both these sanctions have powerful political

Costs, for example, can be an important (and

largely invisible) component of the bUdgets of courts and prosecuting
authorities.

~s~~ent is less likely to vary with
S a pun ...
ofa community s.erv i ce or d er .::a:.:::.....=....J_;:,.:;;:;.
=::;;u=-lLI_

Penalty assessments are also viewed as significant revenue

producing devices in some jurisdictions.

To

the extent that policy-

As some dritics of community service have pointed out, this
sanction is not without drawbacks.

of as a genuine alternative to jail, there is strong evidence that many
community setvice programs are us ed mainly for white middle-class first
offenders, rather than for repeat offenders who would otherwise be

makers are interested using fines in lieu of jail, they will have to
jailed.
take account of the existence and impact on the offender of both these
sanctions.

Imposition of costs and/or a penalty assessment can place a

significant economic hardship on an offender before an effort i~ made to
set the amount of a fine.

The lack of flexibility in these sanctions,

coupled with the strong pressures for imposing and enforcing them, will
rnake it difficult to implement fine policies that take account of the

Although it was originally conceived

The laws

a~thorizing

community service often give little or no

guidance as to how much community service should be required for various
types of offenses and offenders, and there are problems in placing
monetary values on different types of service.

A recent article in

Corrections Magazine notes that many community service sentences are
given in lieu of fines, and points out that this can result in essen""'·n as the fine alone: Ita middle-class offender
tially the same probl ....

means of the offender.
usually can pay a $200 fine without hardship and walk out of the courtOf all the sanctions, community service is the one whose distinguishing features seem most attractive for purposes of developing a
viable alternative to short-teInt jail.

~\

However, because it does not require a

"matching-up" of offender and specific victim, it can have a much
broader scope of application.

servitude" (Krajick, 1982: 16).

Like restitution, community

service can incorporate goals of rehabilitation and reparation as well
as punishment and deterren~e.

room, wh ~'I e an offender with no money will be faced with involuntary

Community service is markedly less expensive than jail, and
City indicates that its administrative
' New uork
preliminary researc h ~n
~.
·
costs compare favora b ly

30) •

loss or injury to the victim; the severity of the punishment can be
increased to reflect the seriousness of the crime and the offender's
prior record.

The offender's economic situation is also less critical;

although the issues in this area are complex, the severity of the impact

n
,

those

0

f probation even when the sanction

is focused on more difficult-to-manage repeat offenders (Vera, 1980:

Moreover, the amount of community service

ordered as part of a sentence need not coincide with the value of the

'IIith

However, it is undoubtedly ~ore expensive and difficult to ad-

minister than the fine.
viewed in light of the

This cost differential, particularly when
scard.~y.of resources~nd

,.

the evidence of so many

jurisdictions using community service for offenders who would be

00-

likely to be given jail sentences, ~uggest that a sensible approach to

~
thoughtful targetting of both
developing
a.I terna t'~ves to jail r.equire.s
~

"
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Thus, it makes sense

as his persanal responsibility to. the Victim, then something is lost by

to. us to. think af cammunity service as a potentially useful alternative

using a fine when restitutian is possible, even if the fine revenue gaes

punishment in some types .of cases in which the offense and affender

to. a victim compensation fund.

characteristics combine to. make short jail terms a likely autcome--but
nat all types of jail-bound offenses.

In sum, each af the strategies for imposing penalties on

Similarly, other types of cases

defendants by "hitting them in the pocketboak," to use a phrase we heard

are likely to. be responsive to. attempts to substitute fines far shart
jail terms.

often in the caurse of this research, has different strengths and

Neither effart cauld reasonably be expected to. pravake

weaknesses.

radical shifts in dispositianal patterns over a shart timeframe.

past.

administrative firmness that might make them acceptable as enforceable

ane af the major prablems--difficulty in enforcement--is one that is

development of an overall approach to sentencing policy that t~eats

shared by all af the manetary and quasi-monetary sanctians.

jail, appropriately, as a scarce resource.

The other

seriaus problem--the perceived inequity in impact (e.g., 1:he rich pay

More than any af the ather manetary sanctians, fines ,can vary

easily, while the poor deplete their meagre resaurces ar go to

with the means of the affender (as well as with the gravity af the

jail)--can be dealt with by taking greater advantage af the potential to

offense and the seriousness of the a,ffender's prior record), and they

use fines flexibly, by more closely relat"ing them to bath the gravity of

can be used when there is no specific victim to wham restitution can be

the affense and the specific meians of individual offenders.

A manetary penalty's potential for being a meaningful punishment

(and possibly a deterrent) appears enhanced by such flexibility.

By

can also deal with 5Dcietal cancern about victims, including the victims
of crimes that are never /301ved and victims whase injuries are toq
It seems

clear, hawever, that fines are nat likely to. address concerns about
If it is indeed the caSe (and there is little evidence

As

we

indicated in the preceding section, this will require moving away from a
system of set tariffs an.d taward a twa-stage system af fine impositian

directing fine revenues into. crime victim compensation funds, .the fine

rehabilitatian..

Expanded use of the fine as an alternative to. shart-term jail

sentences would require dealing with various aperatianal problems, but

punishments cauld permit them to. complement each other in the

severe to be met by restitutian payments fram the offender.

balance, we think there is much to be said for devoting

more attention to the fine as a sanction than has been done in the

However, careful develppment af both sanctions, with an emphasis on

paid.

On

that draws upon the Eurapean experience with day fines.

1
!
I

It will also

require clase attention to. the i:elatianship af the fine to. community
se~vice, and to the development of improved methads far setting

"conversian rates" between fines and community service and between both
these sentences and jail as a "last resart" sanction far default.

As

lang as the tariff system is used to set fines and unpaid fine amaunts

pro or con) that restitution payments are rehabilitative if they are

are converted to. days of community service or days in jail at a flat

carefully related to the v,ictim's lass ~clearly seen by the offender

"dallars-to-days" rate, gross inequities are inevitable.

The cancept af

!t~ ..-.---~'''''--~'~
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units of punishment, determined at the first stage of a two-stage

court fUnctions.

process of imposing a fine, is a critical element here. 3

In the absence of good descriptions of these systems--

descriptions that indicate the full range of dispc)sitions available in a
jurisdiction and that show what alternatives are employed under what

D.

Directions for Research
circumstances--it is not possible to understand how anyone sentencing
Until very recently, there has been a dearth of empirical re-

search in America on the use of the fine as a criminal sanction.

alternative (e.g., the fine) fits into the overall sente'hcing system or

With

to measure the effectiveness of policies designed to change existing

this report and other recent work (e.g., Gillespie, 1980, 1981, 1982;

patterns.

Ragona et al., 1982; Ryan, 1980; Feeley, 1979) that situation has begun

A second proposition is that the lower courts should receive

to change, and our knowledge in this area ought to increase subs tantially in the years ahead.

significantly more attention in future research than they have to date.

In this section, we outline our thoughts

These are the courts that deal with the overwhelming majority of crimi-

wi,th respect to key problems and issues that might usefull.y be explored

nal cases--probably at least 90 percent of the criminal case volume in

by researchers interested in the development of sentencing policy

the United States.

Many of these courts now frequently sentence some

generally and the use of fines in particular.
types of defendants to short term jail sentences.
We begin with several central propostions.

The first is that,

ments in the way these/courts function--including, importantly, the ways

although there has been considerably more research on court operations

in which they use and enforce fines--can have a constructive impact upon

and sentencing practices in recent years than in earlier times, there is
still a great deal that we do not know about hoW courts work.

the day-to-day administration of justice in literally mil Ions of cases.

There are

A third proposition is that action research focused on the use of

obviously enormous variations--in size, caseloaq, resources, offender

the fine as an alternative to jail--and, in particular, on the practical

populations, practices, attitudes, and a myriad of other factors--from
court to court, even within the same state or city.

problems of adapting some form of the European day fine system to the

One clear need is

operations of American lower courts--should have a major role in future

for research that, in examining case outcomes and sentencing practices,

research in this area.

places a premium on describing systtn operations, paying attention to
operational details and to the larger societal context in whiqh the

The widespread use of relatively short jail

sentences, often because there is no alternative sanction that is

I

perceived as an effective punishment, is a primary cause of the jail

(

overcrowding crisis in the United States.

!

3 So also is further consideration of alternative ways of fining
the poor (and perhaps also youthful offenders), particularly the suspended fine and "bind over to keep the peace" which we discussed earlier
(supra p. 134).

Therefore, imprqve-

If the fine is to become a

viable alternatiVe to incarceration in a significant proportion of
}

I
r

a

~

..

'

.J

imposed and enforced effectively and in a fashion that can be seen as

l

equitable.

I
I

,t-·

cases, it will be important to develop knowledge about how it, can be
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In addition to arguing generally for more research on the work-

the judge decides upon a fine in such cases, how does he decide on the

"

ings of American lower courts, this set of propositions points to a need.

amount?

for two distinctly different types of research related to the use and

taken into account. in this process?

enforcement of fines.

fender's means into consideration, how does he obtain the necessary

One type focuses on existing praqtice:til its aim

To what extent are the economic circumstances of the offender

When the judge does take the of-

is to understand more about how courts function at present and about how

information and how do such "embryonic" day fine systems work in

fined offenders now behave.

practice?

The second type looks to the future and is

Second, it is important to develop knowledge about the behavior

designed to assess the feasibility and effectiveness of policy iniof

tiatives designed to make the fine a more meaningful punishment.

off~nders,
'_~l

particularly offenders who have been fined.

Although

there has been some prior research on this topic in England, the,re has
i ~\

Research .Focused on Current Practices

been almost none in

This type of research is both descriptive and explanatory, and is

logical problems in obtaining reliable data on offender behavior, but

th~Janited

states.

There are some obviQUS methodo-

basically an extension of the research conducted in this study and by

this is clearly a subject that is critical to the development of sen-

other researchers who have aimed to understand ,the dispositional and

tencing policy.

enforcement

pays, who doesn't, dnd why?

proce~ses

in specific courts.

'i)

such knowledge is of critical importance

The further development of
tb

future policy:

sim~?le:

'l'he fundamental questions are deceptively

who

More specifically, what types of defen-

dants--in terms of demographic variables and case characteristics--

if we do not,

pay their fines?

How does the size of the fine affect payment,

have a reasonably good idea of what the situation is now (and how and

actu~lly

why practices and outcomes vary across the spectrwn of courts), we will

when offenders' means are taken into account?

not be able to measure or to understand the effects of future efforts to

what circumstances) do very poor people pay fines?

introduce new policies.

compliance with a payment order "voluntary" and to what ex:tent is it the

Three lines of inquiry into existing practices,

To what extent (and under
To what extent is

would be especially hel:pful in increasing our knowledge about the sanc-

result of the court using some kind of enforcement technique?

tioning process.

extent do flned offenders pay their fines by continuing to. engage in

First, we need to know much more about judges' decision-making,
especially with respect to sentencing options in the lower courts.

How

(and for what x'easons) do judges decide to use the fine or another

I

I
r

.!

sentencing option?

In particular, how do they make these decisions when

it appea~s that incarceration is a serious consideration (e.g., when the
offense is relatively grave and the defendant has a prior record).

When

illegal activ.i.ties?

I

Finally, why do some fined offenders

~

To what

pay?

To

what extent are,. defaulters (a) unable to paY1 or (b) able but unwilling

to pay?

~ wh~t

extent do they believe that, as a practical matter,

T

nothing

ser~ous

will happen if they don't pay?

Third, we need to know more about the operation and effectiveness
of different types of collection and enforcement practices.

------
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High Fine Use
High Collection Rate

research indicates wide variations in practice, even among courts that
appear to have similar caseloads and offender populations.

! •.

And, impor-

,

High Fine Use
Low Collection Rate

tantly, some approaches and techniques appear to be markedly more effec-

Low Fine Use
High Collection Rate
Low Fine Use
Low Collection Rate

tive than others in obtaining payment promptly and minimizing default.
OUr own

~~ploratory

Ideally, of course, the courts selected for such research would have

research suggests that. collection rates tend to be

roughly similar caseloads and resources.

higher in courts that set rather short periods for payment of a fine,
use installment payments relatively rarely, and are prepared to impose
sanctions (including jail) upon persons who default.

Evaluation of Experiments with New Approaches to Fine Use and
Enforcement

But these findings

are fragmentary; they are based on very rough self-reported data and do

This type of research, while complementary to the first, is more

not take account of the range of variables that may influence effectiveness in collection.
future research.

explicitly tied to policy intitiatives that we believe may help make the

It would be helpful to use them as hypotheses in

fine a more

Such research could tell us more about ho,.,. specific

designed to incorporate (a) an appropriately adapted

Under close and systematic scrutiny, what are the characteris-

enforc~~ent

What strategies and techniques appear to

hancing

II

Indeed, some

.,

necessary to observe the behavior of practitioners and offenders, and-to the extent possible--talk w-.;lth offenders and with judges; administrative staff in the courts, and with others involved in the sentencing
,

valuable to seek

\1

to compare courts that use fines in different ways and that have different success rates in collecting them.
some of the key dimensions of analysis:

A simple matrix illustrates

of the day

to

Such experiments would

test the soundness of various proposals for en-

h
should also produce valuable information about t e day-

to-day operation of the courts in which the experiments are tried.

quire analysis of data from actual court .records, but it will also be

m~ght b~

v~rsion

seriousness of the fine and making better use of it as a

sanction~;and

mix of techniques j,s essential: all of these lines of inquiry will re-

In selecting courts for research, it

I~he

\\

A variety of research strategies and methodological techiques can

process.

that appear especially effective.

make it possible

work well for specific types of cases and offenders?

be used to address the Iq,nds of questions outlined here.

If possible, it

fine system for imposing fines; and (b) techniques for collection.and

tics that distinguish courts that are effective in fine collection from
those that are ineffective?

alternative to incarceration.

would be desirable to undertake a few carefully monitored experiments

systems work in practice, and would illuminate future policy considerations.

~ffective

.'
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CHAPTER VII

TOWARD MORE EFFECTIVE USE OF THE FINE AS A CRIMINAL SANCTION:
RECOMMENDATIONS FOR PRACTITIONERS AND POLICYMAKERS

Although it would be desirable to know mUch more about ways to
use fines effectively, it is not necessary to wait for the results of
future research before beginning to address most of the problems inVol ving the use of the fine.

On

t"le baSis of existing knowledge, it is

possible to Suggest practical steps courts and other ageoqies can take
to improve the fine's use as a sanction.
Several themes developed in earlier

chap~ers

have an important

pract~\:i::ioners
I

bearing on developing recommendations for
makers.

"'I

and policy-

For example, the fact that some courts use fines very exten-

Sively, and for relatively serious criminal offenses, suggests that it
is POSsible to use fines as punishments for non-trivial cases.

The fact

that some courts (including courts that use fines extensively and that
have defendant populations composed predominantly of poor people) are
able to collect the fines in a high proportion of cases suggests that
Q

effective collection and enforcement is possible even when, fined offen.<'

ders appear to be high risks for nonpayment.

The pervasive lack of

relevant and reliable information about actual fine Use and enforcement
Suggests the need for improved management information systems and, more
generally, for sound management practices and better processes of commu-

<.

nication in court systems.

Preceding page blank
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. I e " pac k ag e"
We do not believe that there is any panacea or s~ng

of recommendations applicable to every court that uses fines.

lecting it.

tence.

feas •~'ble in a high-volume urban court with a

caseload that includes many transients or very poor people.
~ques seem likely
less, some approac h es and techn •

ness in large numbers of courts.
the processes of

to

how to choose between the fine and another sen-

While we feel there is scope for expanded fine use in many

courts, that is not the thrust of these recommendations.

Rather, these

recommendations are directed at specific actions which can be taken at

Neverthe-

the time a fine sentence is considered or imposed, regardless of the

improve effective-

Our recommendations with respect to

breadth of a court's policy regarding the types of cases in which a fine

collection, and enforcement are set

is appropriate.

~ne ~mposition,
f•
•

forth in the first three sections of this chapter.

They involve operatRecommendation 1.

ing approaches and techniques, and draw on practice already in use in

WHEN A FINE IS IMPOSED, THE COURT.SHOULD SET

THE AMOUNT AT A SUM WHICH THJ1: DEFENDANT CAN REASONABLY BE EXPECTED TO

some of the courts that we visited or contacted by telephone during the
course of this study.

some extent this topic involves difficult questions of

sentencing policy:

What may

be sound practice in a court ser,ving a small area with a relatively stable population may not be

To

They al~ build upon findings from other research

PAY.
COMMENT:

dealing with aspects of court management generally (see, e.g., Alfini, et

In cases involving offenses for which imprisonment is

aI, 1981; Neubauer et aI, 1981; Sipes et aI, 1980; Friesen et al 1980;

not an authorized sentence, it is clearly wrong to set a fine at an

Mahoney and solomon, 1982).

amount the defendant cannot possibly pay; the fine then either under-

These recommendations are designed to be

implemented without requiring new legislation or the acquisition of

mines the credibility of the court as an authority or simply becomes a

expensive new equipment such as a computer.

However, because both

precursor to jailing the defendant for default.

computerization and legislation are relevant

to

even when jail is an authorized sanction, if the sentencing judge

improving practices in

imposes a fine (either as a stand-alone sentence or in a combination

this area over the longer run, we conclude this chapter by addressing

with another non-custodial sanction), he is implicitly ruling that

these topics in Sections D and E.

imprisonment is not a desirable option.
A.

ment, it must be set at a sum the defendant can pay.

In this section, our focus is on what is said and done in court

cial hardship--fines are, after all, for punishment.

utilization practices--the decisions concerning whether to impose a

The

obj('~ctive

should be to set an amO\lnt which constitutes a meaningful",punishment

fine, in what amount, over what payment period, and what to tell the
I

lated to the effectiveness of the fine as measured by success in col-

It is not neces-

sary that he be able to pay it at once or without incurring some finan-

Our recommendations reflect our view that

defendant at the time the fine sentence is announced--are closely re-

If the fine is not simply to be

the start of a lengthy process leading to default and possible imprison-

Imposing a Fine Sentence

at the time of sentence.

Similarly, however,

j'

taking into account the gravity of the offense, the offender's pr,ior
criminal record, and his financial circumstances.

As noted earlier,
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this implie's departing from a system of set tariffs and more focus on
individual cases.

Recommendation 2.

For practical purposes, it means that court should

FINE, THE DEFENDANT SHOULD BE INFORMED

take account of two types of information in setting fine amounts:
(a) Information About the Offender's Means.

WHEN A .JUDGE ANNOUNCES A SENTENCE IMPOSING A
T~T

PROMPT PAYMENT IS EXPECTED,

SHOULD BE TOLD WHERE TO PAY THE FINE, AND SHOULD BE INFORMED OF THE

As noted in Chapter

CONSEQUENCES OF NONPAYMENT.

III, some judges routinely obtain approximate information about defen-

COMMENT:

The way in which a fine is announced in court can have

dants' financial circumstances by asking them a few questions prior to

a significant effect on the defendant's perception of the sentence's

imposing sentence.

meaning and on his behavior in paying (or not paying) the fine.

Sometimes additional information is available

The

through routine police, pretrial services agency, or probation reports.

first consideration is clarity:

Conceivably, further information could also be obtained from defendants

dant to be totally bewildered as to when, where or how to pay it, or

or their families, but even that which is now available in most courts

what will happen if. he does not do so immediately.

can be useful in setting fine amounts and terms of payment.

deal with this problem through a short colloquy with the defendant.

All too

it is not uncommon for a fined de fen-

Some judges try to
For

often, however, no attention whatsoever is given to the offender's

example, the judge may ask the defendant how much he can pay "imrne-

specific financial circumstances, and rigid tariff systems make it

diately" or "today," and then, if the defendant indicates difficulty in

likely that some poverty-stricken defendants are fined more than they

immediate payment, follow up with further questions aimed at getUng the

can possibly pay, while some more affluent defendants are given fines

defendant's agreement to a short period--a month or less, if possible--

that are meaningless as punishment.

for payment of the full balance.

Both results undermine the fine's

Such a colloquy, which shoulli include

directions to the defendant concerning where to go to pay the fine: can

effectiveness as a sanction.
(b) Information About the Total Sum to be Paid.

Very often other

serve several purposes:

it emphasizes that the court is serious about

monetary penalties (restitution payments, court costs, penalty assess-

collecting the fine; it makes the defendant an active participant in

ments, probation fees) are also imposed on the fined offender.

setting the time within which full payment is to be made; it provides an

From the

defendant's perspective, it is difficult to distinguish among these,

opportunity for clearing up any confusion in the defendant's mind about

especially when he must pay the total amount at the office of the court

where and how to pay; it enables the judge to adjust the fine'if special

clerk.

It is unlikely that he will know (or care) precisely how the

money he pays is allocated among different funds.

In imposing a fine

when other monetary sanctions are also imposed, the judge must take

I!
I

,

i

circumstances exist; and, finally, it puts the defendant on notice as to
~

the consequences of nollpayment.

I

The judge may also d.i,rect the ,fined

offender to theoff.i,ce of the administrative staff responsible for fine

account of the total sum of all monetary sanc.tions in setting the fine

collection.

c~ount.

lecting the fine, early involvement of ,a fines office seems sensible.

The relevant issue is the defendant's ability to pay the total

sum.

,«

>

•

•

Particularly if .i,t appearsthel:'e maybe a problem col-

--~----

-----
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It is critical, however, that judges and fines office staff have a clear

the defendant, at the time of sentence, of the additional costs (as well

understanding of each other's roles, and that the scope and limits of

as other possible consequences) resulting from nonpayment.
(c) Fine in combination with suspended sentence.

the staff' sdiscretion be clear to all (see Recommendation 8" below).

If a fined

offender knows the consequences of nonpayment are likely to be more
Recommendation 3.

onerous than the burden of paying the fine, it will be an incentive for

IN IMPOSING A FINE, COURTS SHOULD CONSIDER THE

USE OF INCENTIVES DESIGNED TO ENCOURAGE PROMPI' PAYMENT.

prompt payment.

WHERE SUCH

One way to frame the choice is to sentence the offender

INCENTIVES ARE EMPLOYED, THEY SHOULD·BE COMMUNICATED TO THE DEFENDANT AT

to both a fine and another sentence (e.g., jail, community service) and

THE TIME OF SENTENCE.

to suspend the other sentence on condition that the fine is paid within

COl~T:Al though

the time established.

some American courts use techniques designed

incentive, however, the court must be prepared to execute it if the

to spur fjned offenders into paying, surprisingly little attention has
been given to

this~

offender defaults.

Effective use, of incentives at the time sentence is

swiftly.

actio~

Idle threats are not likely either to improve a

court's payment record or to enhance its credibility in general.

imposed may be helpful in collecting fines without need for enforcement
action and, if such

For the suspended sentence to be effective as an

is necessary, in enabling it to be undertaken
Recommendation 4:

Consideration of three such techniques seems especially

WHEN FINED OFFENDERS INDICATE THAT THEY CANNOT

PAY THE FULL AMOUNT AT ONCE, THE COURT SHOULD GIVE THEM A REASONABLE

useful:
(a) Immediate partial payment.

TIME TO PAY.

Most persons, regardless of

HOWEVER, EXCEPI' IN UNUSUAL CIRCUMSTANCES, LENGTHY PAYMENT

PERIODS SHOULD BE AVOIDED.

economic status, have some money with them when they appear in court.

CO~~T:

By conducting a brief colloquy at the time of sentence (see Recommenda-;'

Particularly if fines are used as alternatives to

incarceration, some fines are likely to produce economic hardship.

tion 2) I the judge may beaql.e to set a reasonable sum for the offender'
(I"

to pay immeaiately, leavingfless than the full amount to be paid later.

Intended as punishment, they are expected to "hit the offender in the

This also reinforces the idea that the court means business in imposing

pocketbook," and to make an impact on his financial 'flell-being.

the fine. '

ingly, when the fine is for a substantial amount in relation to the

(b) Surcharges.

Accord-

means of the offender, the offender should be given a reasonable time to

Although it is common practice for commercial

enterprises to charge interest for
late payment of mon.ey
o-wed, rel.
I}

pay.

atively few courts do this.

resources legitimately available to the of.fender, but ordinarily the

Imposing surcharges (c.g., a set amount for

Obviously, the length of time should differ depending on the

each week or month the payment is overdue) seems reasonable because

fine should be set at an amount that will not require a long time to

delayed payments can mean increased administrative costs.

pay.

Fo'r sur-

In most cases, this probably means immediately or within a month.

The short period of payment puts some urgency on the matter, and also

charges to be effective as incentives, however, the court must inform

!

!

-
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COMMENT:

gives the offender an opportunity to place the entire affair behind him
quickly.

There is fragmentary evidence from research in both Britain

Most American business establishments will accept

personal checks when appropriate identification is furnished, and most

and the United States that setting relatively short time periods for

will accept credit cards.

payment is more likely to lead to full payment than using lengthy

telephone survey would not take personal checks, and many that take them

periods and installment payments.

would do so only when the offender is known to the clerk and the bank is
local.

B.

card.

Collecting and Enforcing Fines
As

we noted in the preceding section, the ways in which a fine

Yet 30 of 126 courts contacted in our

Only six of the 126 courts surveyed take payments by credit
While both methods of payment are more likely to be convenient

for middle class persons than for the poor who make up the bulk of many

sentence is imposed are essentially the responsibility of the judge, but

criminal courts' caseloads, the practices in this area reflect a wide-

they can have a significant effect on the success of subsequent col-

spread lack of concern about the convenience of the person who must

lection and enforcement efforts, which are primarily the responsibility

pay.

of court administrators.

cepting such methods of payment in contrast to the a dvantages of obtain-

There are also important relationships between

And, they reflect poor business judgment about the risks of ac-

what happens in a court's fines office and what happens in the court-

ing payment;; p'romptly.

room.

and account balance of a credit card.

Effective collection and enforcement techniques can reinforce the

It'

~s

easy, for example, to check on the validity
And , a 1 tough
h
payments via credit

credibility of the fine as a sentence and the court as a source of

card may involve some additional expense, they could be covered by

authority, while ineffectual techniques can undermine both.

imposing a small surcharge.

Although

W~th s
~

ome thoug ht to t h e problems involved,

the day-to-day collection and enforcement work is mainly administrative

taking into account local conditions, it should be possible for courts

and clerical, judges have important duties in this area too.

to devise a var~ety of methods for convenient payment.

It is they

who must decide what to do in the most difficult cases of nonpayment.
The recommendations in this section deal mainly with aspects of court
management, but they reflect an underlying premise that administrative

In addition to

personal checks and credit cards, possibilities include the following:
• Payment at local banks (with possible computer link-up to
the court);

problems are closely related to courtroom activities and that close

• Payment at police stations and sheriff's offices;

working r~lationships between judges and senior administrative staff are

• Payment at jails (especially important when persons have

essential for effectiveness in this area.

been jailed for default);
• Use of night deposit boxes outside the court's premises.

Recommendation 5.

THE COURTS SHOULD UTILIZE COLLECTION METHODS

,

THAT MAKE IT CONVENIENT FOR OFFENDERS TO PAY FINES.

>

,« •

.
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Recommendation 6.

THE COURT SHOULD ESTABLISH AN INTERNAL

identification is made (Softley and Moxon, 1982:

/1.0-

MINISTRATIVE STRUCTURE WHICH HAS CLEAR LINES OF SUPERVISORY AUTHORITY

on Ma~listrates' Courts, 1982:

AND ACCOUNTABILITY WITH RESPECT TO FINE COLLECTION AND ENFORCEMENT.

similar conclusion.

COMMENT:

9.5, 9.2).

9, 10; Working Group

Our own study points to a

Even in courts with high case volumes and manual

record-keeping systems, it is not overly difficult to set up "tickler"

Both in the United States and in Britain, there is

impressionistic evidence that fine collection works better when respon-

systems that rapidly identify defaulters.

sibility for performance of this function is plainly fixed--when super-

a system and should also have clear procedures or guidelines for taking
action in the event of default.

visory duties and responsibilities are clear and when it is known that
supervisors and staff will be accountable.

Every court should have such

The harder issue is what sort of action should be taken:

Particularly in high volume

should

courts, \.m.ere many different individuals may be involved in fines

the court simply issue a warrant for the defendant's arrest and leave it

administration, responsibilities and lines of authority are often

to the police or sheriff to bring the offender before the court, or

blurred; it sometimes appears tl1at no one really has responsibility for

should the court itself attempt to make some contact with the de-

collection and/or enforcement.

faulter?

The lack of management structure in this

from the court's perspective it is

One consideration is cost:

area is manifested by the glaring lack of meaningful information on

probably simpler and cheaper to i$sue a warrant.

fines a~ninistration.

may be more cumbersome and expensive from an overall system perspective

While this problem will take time to remedy, an

However, that approach

initial step would be to designate a single person--a senior member of

because it involves other agencies.

the court's administrative staff--as the supervisor responsible for

and sheriff's departments, neither of which are likely to give high

effective fine collection, and

priority to serving such warrants.

to

develop goals and objectives to be met

These are typically police forces

There are indications from research

in England and the United States that collection efficiency is improved

by that person's staff.

if the court itself makes some type of initial contact with defaulting
Recommendation 7:

offenders, through reminder notices and perhaps follow-up telephone

THE COURT SHOULD DEVELOP AND UTILIZE PRO-

calls, before resorting to warrants.

CEDURES FOR IDENTIFYING DEFAULTERS PROMPTLY AND FOR INITIATING ACTION IN
THE EVENT OF NONPAYMENT.

NON-COERCIVE MEASURES (e.g., REMINDER. LETTERS,

PHONE CALLS) SHOULD BE USED PRIOR TO ISSUANCE OR SERVICE
OF A WARRANT.
COMMENT:
"

'

flouted.

Recommendation 8.

/',1
!f~hen

WITH SPECIAL. CIRCUMSTANCES, WITHIN GUIDELINES AND SUBJECT TO APPROPRIATE

an order to pay is

STJPERVI S1 ON.

Recent British research has highlighted the importance of
,

COURT STAFF RESPONSIBLE FOR ADMINISTRATION OF

FINES SHOULD BE GIVEN DISCRETION TO EXTEND PAYME~l DUE DATES AND DEAL

If the fine is to have crediJilli ty as a sanction,
the

court must have the capacity to
act quickly

)
(

0

COMMENT:

prompt i6\entification of defaulters and prr.:>Inpt action once that

This recommendation is a corollary of Recommendations 6

\I.

and 7.

1

It reflects our view that effective fine collection is enhanced

~~________~~~____~M_.l~~~______
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when those responsible for collection establish some kind of personal

COMMENT:

Sometimes, particularly if the original sentence pro-

contact with offenders, act swiftly in cases of default, and exercise

vided for a jailor work program alternative in the event of default, a

their judgment and experience in appropriate situations.

judicial hearing on the reasons for the default and the financial cir-

We were re-

peatedly told during the course of our research that personal contact is

cumstances of the offender may not be required by law.

essential to successful collection, and in some jurisdictions, a fines

such hearings seem to us to be sound practice when a default results in

enforcement officer has considerable discretion regarding what action to

t~e

take when an offender defaults.

sidered the appropriate penalty in the first instance, then reasonable

Although unchecked. administrative

offender being brought back before the court.

Nevertheless,

If a fine was con-

discretion can lead to abuse, general guidelines can be established for

efforts should be made to carry out that sentence.

the exercise of discretion.

at an amount the defendant reasonably could be expected to pay (see

For example, staff could be given authority

If the fine was set

to extend a payment due date once, for a period of up to two months,

Recommendation 1), then it is appropriate to give the defendant an

upon a showing of good -cause, without referring the matter to a judge.

opportunity to explain why he did not, or could not, do so.

Although a judge's involvement is probably desirable when remission of a

circumstances (e.g., loss of a job), an extension of time (or reduction

portion of the fine is the issue, the recommendation of an experienced

of the amount) may be appropriate, but courts should grant ,.extensions

clerk--based on questions asked of the offender concerning his financial

only when there is a clear justification and a good likelihood that it

circumstances--can save time and contribute to a fair result.

will result in payment.

Con-

In some

The role of the administrative staff in rela-

ceivably, a senior administrative officer could be given discretion,

tion to the judge is important here:

within very clear parameters, to remit part of a fine (or up to a cer-

in this area (see Recommendation 8), it can provide the judge With

tain amount) under some circumstances.

information and recommendations that wiJ.l be useful in considering

In most jurisdictions, however,

if the staff has some discretion

--~~

the exercise of such administrative discretion over amounts to be paid

requests for modification of the original sentence.

probably requires statutory changes.
Recommendation 10:
Recommendation 9:

WHEN A FINED OFFENDER IS BROUGHT BEFORE THE

COURT BECAUSE OF FAILURE TO PAY, THE JUDGE SHOULD INQUIRE INTO THE
REASONS FOR '!'HE DEFAULT.

AUTHORIZE SUCH ACTION, COURTS SHOULD CONSIDER USING SANCTIONS OTHER THAN
JAIL WHEN AN OFFENDER DEFAULTS.

WHERE APPROPRIATE, AN EXTENSION OF TIME SHOULD

BE GRANTED, BUT THE COURT SHOULD NOT ROUTINELY GIVE REPEATED EXTENSIONS
OF TIME TO PAY.

IN APPROPRIATE CASES, AND WHERE STATUTES

COMMENT:
jailing.
cient.

~I

The ultimate threat in fine enforcement has always been

As we noted in Chapter IV, the threat alone is often suffiWhen an offender in default faces the real likelihood of

spending time in jail, a "miracle of the cells" often produces the money

...........""'"'________________.:.....___'"""__ _

~_
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that is owed remarkably rapidly.

There is also evidence that the threat

(b) Work Programs.

of imposing other enforcement sanctions may have similar effects.

If fines have been set realistically (see

Recommendation 1), offenders should be able to pay them.

Sometimes,

Because the threat is only effective if it is clear to offenders that

however, a fined offender will lose his job or suffer some other

the sanction will actually be imposed, it is worth considering whether

expected setback.

the other alternatives can be as effective as jail, and perhaps less

their money or forgetful about their fines obligation.

costly.

these persons, providing the choice of "paying off" a fine sentence

Two major types of sanctions should be considered as alterna-

tives to jail for fined Offenders who default, when neither an extension

More often, offenders appear to be careless with
For many of

through either labor or money may be a sensible enforcement strategy.

of time to pay nor a reduction in the fine amount appears appropriate:
(a) Distraint of property.

Wl-

E¥isting community service programs could be the vehicle for their

Nine American states have statutes

labor, or new programs (like Delaware's Work Referral Program) could be

that explicitly authorize the sale of goods belonging to an offender who

set up.

has an unpaid fine balance (see Chapter IV, footnote 16 and accompanying

judges to use work orders as a sanction for default, but in others this

text), and it is possible that the statutes of other states may permit
such seizure and sale.

could be done via an alternative sentence or conditional discharge order

Al,though American court administrators often

at the time of original sentence.

feel that it is too difficult to recover small fines through such

Two other alternatives are worth exploring but they probably have

procedures, there has been a considerable upsurge of interest in this
"distress warrant" approach in England in recent years.

more limited utility than distraint and work programs:

Preliminary

(c) Attachment of Earnings.

research indicates that distress can be an effective enforcement technique, at least in some cases.

In some states, statutory changes might be necessary to enable

The principal difficulty with this

remedy is that fine defaulters are often unemployed or marginally em-

In England, distress warrants are

ployed.

Additionally, in some states the procedures for garnisheeing

usually executed by bailiffs who are private businessmen under contract

wages can be very cumbersome.

to the court.

nishment (or the threat of it) may be effective, and--particularly if

The bailiffs seldom actually seize and sell the offen-

der's goods, but it is clear that they have the authority to do so.

A

the court staff obtains information that suggests the offender has a

visit from a bailiff often provides a strong incentive for prompt payment of the unpaid balance plus any surcharges, a percentage of which is
taken by the bailiff as a fee.

There are some risks in using such a

system, whether the bailiff is a private businessman or an officer of
the court, but the English experience suggests the dangers can be
controlled'through monitoring the bailiff's activities.

There may be cases, however, where gar-

relatively stable work situation--it may be appreciably more efficient
,

I
t

t
I

and less costly than using jail as a sanction.
<

f'

(d) Driver's License and Registration Suspensions.

Suspension of

driver's licenses and automobile registration is a common penalty in
aome states, but only for motor vehicle offenses.

It is not clear,

however, whether there are legal impediments to using such suspensions

~,

---~
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OF THE STATUS OF ACCOUNTS AND PROVIDES RELEVANT DATA ON TRENDS AND
in cases involving other types of offenses.

Given the integral role of
PROBLEMS WITH RESPECT TO FINE UTILIZATION, COLLECTION, AND ENFORCEMENT.

the automobile in American society, the threat of depriving someone of
COMMENT:

I

With few exceptions, American courts do a very poor job

the privilege of using a car could provide a useful incentive for prompt
of collecting and using management information about fine use, collecpayment of an unpaid fine, in much the same way as the risk of loss of
tion, and enforcement.

Although most courts keep adequate records of

property provides such an incentive when a distress warrant is issued.
individual fine accounts, very few have developed systems for aggreA serious problem with. this approach, however, arises when, despite the
gating and analyzing the data in these records.
threat of suspensioni"the fine payment is not forthcoming.

As a result, they know

Actual
very little about the number of fine sentences or the total amounts

suspension as an alternative punishment may result in increased numbers
llnposed, they cannot gauge the effectiveness of collection efforts, and
of people driving without licenses or driving unregistered vehicles.
they have no reliable way of identifying the type of cases that pose
Thus caution should be used in considering broader use of this
enforcement method.
All these alternatives to jail as a sanction for default hold

i,:

I
,

some promise: at least for particular categories of cases.

Distraint of

property and work alternatives especially warrant experimentation.

They

are widely applicable, and more humane than jail; they are likely to be
less costly than incarceration, and their use should relieve pressure on
jail over-crowding; and simply the threat of their imposition may be

!

1

~

particular collection and enforcement problems or of learning what
enforcement strategies work well.
If the .fine is to be used effectively as a sanction, it is important to improve management information systems substantially.

The basic

f

building blocks of such a system already exist in every court, in the

II

individual case records.

From these case records it is possible--

without great difficulty--to develop a fines management information
system that contains six basic types of data:

effective in securing payment.

Nevertheless, even an enforcement

strategy that uses all these techniques may still need to rely on jail

a) Sentences imposed - data on the number and proportion of
different sentences imposed by conviction charge, including
combination sentences.

as a "last resort" for defaulters who do not respond to other sanctions;
but the development of a broader range of sanctions gives the court

b) Inventory information - data on the total number of open fine
accounts pending in the court at any time, and the age and
amounts of these accounts.

greater flexibility and .should enable it to use jail only when it is
c) Input/Output information - data on the number of cases in
which fines have been imposed during a period and the amounts
involved, and on the number of accounts closed and monies
received during the same period.

clearly necessary.

Recommendation 11:

THE COURT SHOULD DEVELOP AND UTILIZE AN IN-

FORMATION SYSTEM THAT REGULARLY GIVES COURT .MANAGERS AN UPDATED OVERVIm-l

d) Effectiveness in collecting fines - data on the number and
proportion of cases in which fines have be,en fully collected
within specific periods followin~ imposition (e.g., 30 days,
six months, one year); data on t'ne total dollar amount of
fines llnposed that are collected.
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e) Processing times and procedures - data on the length of time
it takes to collect fines, on the number (and age) of cases in
which particular types of enforcement procedures are used, and
on the results of those procedures.
f) Identification of problem cases - lists of individual cases in
which accounts have been pending without payment for more than
~ particular period of time, thus indicating that some type of
action (e.g., reminder letter, telephone call, issuance and
service of warrant) is needed.

•

Recommendation 12:

The most time-consuming part is obtaining the initial inventory of pending accounts, but such an inventory is clearly an essential ingredient
for any court that seeks to conduct its fiscal affairs in a businesslike manner.

Once the initial inventory is made, it can be updated

periodically (e.g. at the close of ea6h month), using working documents
to furnish the information.

The availability of such information, and

its analysis at regular intervals, will enable the court's managers to
address issues that cannot otherwise be considered.

For example, it

should enable the following fundamental questions to be answered:
•

What is the total pending caseload of open fine accounts?

~

What is the monthly inflow of new accounts?

•

How many accounts are closed per month?
increasing or decreasing?

Is the caseload

•

How many of the newly fined offenders pay promptly, without
any type of enforcement action being necessary?

•

Of those that do not pay promptly, how many pay after some
specific type of enforcement action (e.g, reminder letter,
telephone call, warrant issued, default hearing, etc.)?

•

What are the types of cases/offenders that appear to cause
particular problems in collection, with respect to which new
techniques may be needed at time of sentence or in the collection process?

~s
~

the court in collecting fines?1

THE COURT SHOULD USE A VARIETY OF TECHNIQUES,

INCLUDING INDEPENDENT AUDITING. OF ITS RECORDS, TO MONITOR ITS COLLECTION
AND ENFORCEMENT EFFORTS.
COMMENT:

Collection of these types of statistical data can be done easily
in a manual system and should be even simpler in an automated system.

OVerall, how effecti ve

Development of a simple but reliable management infor-

mation system (see Recommendaton 11) is a.vital step toward developing a
capacity for

.
effect~ve

management of fines administration; but other

approaches can also be employed to help ensure the efficiency and
integrity of a fines collection system.
spot checks of
staff.

An

f ...
~ne

Thus, for example, periodic

cases and accounts records can be made by senior

independent accounting firm (or appropriate staff from the

,"
can be asked to make a periodic
municipal, county, or state government)

audit of the accounts, and to recommend specific procedures for handling
money.

And, of course, senior staff can ana1 yz e management information

reports on a regular basis,

u~ing

them to ident if y pro blemareas and

spot trends that suggest a need for corrective actions.

C.

The Process of Formulating Court Policy Toward the Use of Fines
In many courts, the use of the fine (and its relation to other

. rarely
dispositional alternatives) ~s

discusse~

among judges or between

1 Researchers at the British Home Office have suggested the use
of an "accounting ratio" to measure the performance of courts ~n collecting fines and to permit COmparison of the performance of d~fferent
ts
This ratio may be expressed as A = B/C+D, where A = t e ac:
~~~ti~g ratio; B = the amount collected during a. given quarter; C ~ :::
im
ed during that quarter; and D = the arrears (amounts impo
brought forward from the previous quarter (Softley
and Moxon, 1982: 2, 13).

~~u~:t c~~ected)

---

-

-- -

------

--------------------------------------

.,
ft

tl
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"

-222-223judges and the court's administrative staff.

By the same token, the

Recommendation 13:

administrative problems of fine collection often receive low priority

SHOULD MAKE A CLEAR COMMITMENT TO EFFECTIVE FINE USE AND ENFORCEMENT.

from senior administrators and are rarely the subject of discussions
between judges and court staff.

COMMENT:

Yet, as we have emphasized, there are

important links between fine imposition and enforcement.

At the local level, this means that the key participants in the court's
policy process--judges and senior administrative staff--should examine

tors with respect to What happens (and What should happen) in the

the court's existing policies and develop clear and coherent fining

different stages of the overall process.

policies.

Judges and court staff are not the only persons involved, of

particularly if fines are to be used as an alternative to short-term
incarceration, it is they who must be willing to experiment with broader

by correctional authorities, and by others, as well as by individual

I

'.:1
j

The complexity of the process and the fragmentation of

,1

J

responsibilities and functions points to a need for jUdicial leadership,
for improved ways of formulating and communicating policy, and for

the court staff, in particular, the clerk of the court and/or court

!j

Senior members of

administrator, must be willing to make fine collection and enforcement a

J

priority, and to organize their efforts to reflect this priority.

{

chief judge and the senior court administrators--the persons who

.,.;
.1.1

constitute the e*ecutiv~ componen~ of the court--have especially

I

critical leadership roles in establishing a court's commitment to

J

t

the most difficult enforcement issues when (as will inevitably happen)

I

'j

'\

It is the judges, too, who ultimately must deal with

some defaulters are brought back before the court.

.\

practice. 2

use of the fine.

J'r

better generation and dissemination of information about policy and

2Although policy regarding fine use is primarily a matter for
individual local courts and criminal justice agencies, there are also
important relationships between the state and local levels. Sentencing
at the local trial court level is done within a framework of statutes
and case law established mainly by a state's appellate courts. And
state-level administrative policies concerning fine enforc,ement and
collection of statistical data can significantly effect local policies.
The recomniendations in this section reflect a view that it is important
for judicial leaders--administrators as well as judges--at both the
local and state level to take the initiative in making the fine a more
meaningful and~ffective
sanction.
,'-

It

is the judges who have the responsibility for sentencing decisions;

And the impact of sen-

tencing decisions and enforcement practices may be felt by the police,

defendants.

Further, there should be a commitment, by both judges and

senior administrators, to effective implementation of such policies.

Sentencing decisions usually involve prosecutors, defense

lawyers, and sometimes a probation service.

It is essential that courts address the question of

what in their veiw, constitutes effective use and enforcement of fines.

There is also

obvious need for improved communication between judges and administra-

course.

JUDGES AND POLICY LEVEL ADMINISTRATIVE STAFF

The

)

I

!

I

:1
~

effective fine use and enforc,ement by creating and implementing policies
aimed at improving effectiveness.3

J
I

,!

'.,
j

1I
'1

·1

3Similarly, at th~ state level, it is the Chief Justice and the
State Court Adminiotrat6:t' who have critical roles in encoura':}ing s:l!lch
commitments in courts throughout the state. If they indicate that
effective fine use and enforcement is important, this message is likely
to be heard and acted upon at the local level.
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COURTS SHOULD ESTABLISH MECHANISMS FOR

Recommendation 15.

CONSULTATION AMONG JUDGES, COURT STAFF, AND OTHER RELEVANT PARTICIPANTS,
TO FORMULATE POLICIES AND DEAL WITH SPECIFIC PROBLEMS OF FINE USE AND

COURTS, IN CONSULTATION WITH OTHER PARTICI-

PANTS, SHOULD ESTABLISH STANDARD PROCEDURES TO BE FOLLOWED AT THE TIME
OF SENTENCE AND IN SUBSEQUENT COLLECTION AND ENFORCEMENT STAGES.

ENFORCEMENT.
COMMENT:
COMMENT:

Although the decision as to mode and severity of

vary widely from court to court, they also vary from judge to judge and

sentence in an individual case is formally the responsibility of the
judge, there are ways in which consultative mechanisms can contribute
significantly to the soundness of sentencing decisions and to the overall effectiveness of a court's practices.

For example, it should be

helpful for judges handling criminal matters to be generally familiar
with the prosecutor's views with respect to sentencing alternatives in
categories of cases for which the fine is a possibility.

It would be

useful for both judges and prosecutors to be aware of corrections

from clerk to clerk in many multi-judge courts.

And ~t
Id b I b
• weu
e va ua Ie for all partiCipants

in the process to have an understanding of the problems that court staff

Without stifling inno-

vation or impinging upon individual jUdges' discretion and responsibility, it should be possible for courts to establish some common approaches to the three major stages of fining:

imposition of the sen-

tence and setting its amount; administrative measures to be taken upon
failure of a fine debtor to make timely pa~nent7 ahd in-court enforcement proceedings.

To

some extent, the details of these approaches will

vary from court to court.

officials' views about the impact upon jail conditions of the types of
sentencing choices made.

Not only do American practices with respect to fines

The details of what is done are probably less

important than the process of addressing the problem:

there is little

excuse for allowing arbitrary and inconsistent practices to continue
unchecked within a court without examining them. 4

encounter in their collection and enforcement actiVities, and of how
these problems are dealt with by the administrative staff.

Discussing

such problems suggests development of relevant information to identify
the elements of the problems (see Recommendation 11, above), and the

It sh

ou

Id

1

a so contr

ib

Computerization
As we noted at the beginning of this chapter, many changes in

fine use and enforcement can be made by local courts without the need

existence of mechanisms for conSUltation should provide an incentive to
produce such information.

D.

for expensive equipment, major reorganii~ation, or new legislation.

ute to improved com-

munication inside the court and between the court and other agencies.
Such mechanisms for conSUltation need not have fine practices as their
only subj ect; but, whether or not such mechanisms alx'eady exist (and
many courts already have "user committees" that meet periodically), fine
use and en:t;orpement sho,uld be an impol:'tant item on the agenda.

4In some states, the State Court Administrator's Office has
played an important role in developing stai~dard procedures. While
variations must be taken into account in es'tablishing such proc..:edures,
this'>is an area in which state level involv~\l1\ent can be helpful. This
is particular.l.y tl:'ue with collection and enf'\?rcement procedures. A
State Court Adlninistrator can provide technic'al assistance, arrange for
the dissemination of information about good p~actice, and exercise
leadership in developing statewide minimum st~ndards for record-keeping
and statistical data collection.

i
,I
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However, over the longer run, it may be useful to consider what role

numerous arithmetic calculation are needed and a high standard of

computerization and changes in statewide legislative pol.icy might

accuracy is essential; case files must routinely be sorted by payment

contribute to sound sentencing practices in courts that rely more
heavily on monetary penalties.

status and other characteristics; and management information reports and

Therefore, to conclude our discussion,

other statistical data are required on a regular basis.

we suggest some directions for future thought about these issues,

These are

circumstances for which the computer is ideally suited.

recognizing that their political and fiscal implications are very
With the tremendous advances that have taken place in computer
complex and, perhaps, controversial.
technology in recent years, the purchase of a mini-computer or microIn both the United States and England, computerization in the

computer is within the financial reach of many individual courts.5

courts has tended to develop piecemeal, in a rather haphazard fashion.

affording the computer is only part of the problem; the harder issues

Although millions have been spent for computer hardware and software,

involve obtaining adequate programming for the full range of uses and

these purchases have often been made without adequately thinking about

needs, ensuring adequate data storage capacity, re-designing internal

the uses of automation in a particular court, the needs of different
users, or the costs Of servicing the system, training staff, storing
data .and re-designing the workflow.

Very often, the computer systems

But

workflow procedures to utilize the computer, developing sound back-up
!

:

systems for use during computer "down-t.ime," and providing adequate

I

traininu fo ... the staff that will use the computer.

Both the initial

I
!

capital outlay and the on-going cost of operation of an automated system

versions of pre-existing manual systems that themselves did not meet the

!

are likely to be higher than are initially anticipated unless very

needs of court managers.

I

installed in courts have been little more than expensive automated

t

.

The use of computers tp deal with ' fine collection and enforcement
appears to be no exception.

As we noted in Chapter III, data collected

in this study suggest that courts with automated systems do not appear
any more effective in collecting fines than courts that use manual
systems (nor do they seem to obtain or use better management information).

Rec~nt English research has produced similar findings (Softley

and Moxon, 1982:

7)e

I

Yet it seems clear that computers can be of great

value in the sound administration of a court (or court system) that
~~

makes extensive use of the fine ~nd other monetary penalties.

I

careful planning is done.

I

effective automated system can be substantial over a period of time, and

II

Nevertheless, the savings produced by an

the computer has the potential to enable a busy court to manage fine
collection and enforcement much more effiCiently than it can with a
manual system.

r
Recommendation 16.

WHERE FEASIBLE, COURTS SHOULD USE COMPUTERS

THAT PERFORM ROUTINE FUNCTIONS OF FINES ADMINISTRATION AND THAT PROVIDE
RELEVANT MANAGEMENT INFORMATION ,AND STATISTICAL DATA.

A high

volume of work is involved; much of it is routine and repetitive;

5This technological change permits computerization to be under~aken by an individual court; it alscl permits court systems to consider
.1.mplementing
either a decentralized or a more centralized computer
system.
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COMMENT:

Although computers are especially appropriate for many

E.

Legislation

aspects of administrative work on fine collection and enforcement, a

There is ample evidence that legislation dealing with the pen-

court manager should not think about computerization for fines manage-

alties for offenders can have a major effect

ment in isolation from the full range of administrative functions for

decisions and on the size of prison and jail populations.

which a computer may be appropriate in a court.

However, for some

judges' sentencing
In America,

it seems clear that the revision of many such laws during the 1970s--

courts, it may make sense to follow a "modular" approach, and to focus

most notably setting mandatory minimum terms for certain offenses and

first on developing and using a distinct module exclusively (or pri-

establishing determinate sentencing schemes of various types--has led to

marily) for fines administration.

substantial increases in prison and jail populations in many locali-

Some modules designed for similar

purposes (typically micro computer systems) are already in existence,

ties.

but it is our sense that their application in this area would require

which provided that custodial terms of less than six months

further work that must take account of the diversity of courts, court

replaced by fines (or proh;~tion) in all but exceptional cases, produced

procedures and nomenclature.

Among the functions that might be per-

•

•
•
•

~ere

to be

and p. 26, supra).

are the following:

•

By contrast, a major revision of the German Penal Code in 1968,

a dramatic reduction in reliance on short-term incarceration (see, p. 4

formed by a computer in a high volume court that uses fines extensively

!'.:

011

If policymakers and legislators are seriously concerned about the

Record-keeping in individual cases (including
recording of the offender's name, addreas,
conviction charges, fine amounts other sanctions imposed, amounts paid in b; offender,
balance owed, etc.);

problems of jail overcrowding and about the human and fiscal costs of

Preparing and issuing receipts when payment
is made;

current West German legislation has two main components--the day fine

heavy reliance upon incarceration as a criminal sanction, the experience
of West Germany provides an obvious model for legislative change.

syst~n

Preparing reminder letters and other notifications when time for payment hal9 passed;

Adoption

of legislation modelle? on the West German approach would, however, be a

Preparing warrants and other documents for
use by court and correctional agenc,ies in
event of default;
Aggregating relevant data fran indiv'idual
I;
court records, to provide management informationand statistical data (see Reco~lllendation
11, supra).

plus a strong policy against short-term llnprisonment.

The

major departure from existing law and practice in Amerioan jurisdictions.
,

In the absence of clear evidence of the feasibility of such a

"
system in the United States, we are hesitant to recommend legislation
along these, lines; however, it seems desirable to encourage innovation
and experimentation with the day fine concept in American courts.

In

some states, existing legislation may already permit this; in others
some statutory changes may be required to enable the experimentation.

----------------------------------------~,'-------------------
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Additionally, it seems.desirable to encourage legislative attention to
(b) Requirement that judges take account of ,offenders' means in

two other generally neglected aspects of the use of the fine as a
sanction:

imposing a fine.

the mechanics of administration and the distribution of

Although the Swedish and ~est German day fine systems

utilize rather highly structured procedures for deciding upon the amount

revenue from fines.

of the fine, it would be premature to suggest a single specific approach
Recommendation 17.

in American courts.

STATES SHOULD ENACT LEGISLATION THAT WILL

documented information about how different approaches work.

ENCOURAGE BROADER USE OF FINES AND WILL ENABLE COURTS TO UTILIZE A "DAY

tariffs and toward a system that recognizes that the impact of the fine

State penal codes and other statutes affecting the use

as a punishment will vary depending on the economic circumstances of the

of fines vary widely, and it is impossible to make recoounendations that;-

offender.

will be applicable to all jurisdictions.

However, the following
(c) Broader scope for Use of fine-alone sentences.

elements might be considered for inclusion in a legislative package

fine as the sole sentence for some types of offenses.

upon affluent and poor offenders:
(a) Higher maximum fine amounts,.

judge often can suspend a Ja~
" 1 sen tence or probation order that is

lower courts appear to be well below existing fine maxima, in some

imposed in comb ~na
' t'~on

states statutory ceilings for selected offenses seem relatively low

tudes and behavioX:\.

(e.g. Vermont's maximum of $500 for auto theft and $1,000 for possession

w~'th

a f{ne),
~
their existence can affect atti-

If a day fine system is introduced, it will be

important to emphasize that the fine by itself is viewed as a meaningful

Particularly when the offender is

punisrunen t.

a person of substantial means, the existence of a low statutory maximum

(d) Revision of statutes providing for flat "dollars-to-days"

for some offenses may result in a judge declining to impose a fine

conversion of unpaid fine amounts into jailor work program time upon

For a

default.

broadly applicable day fine system to have a good chance of working, it

The "conversion rate" may be a problem in many jurisdictions.

Historically, the starting point has been the amount of the unpaid fine

is likely that higher ceilings in fine amounts will be needed, thus

balance, which could be "worked-off" at set amounts which were often

enabling courts to impose fine sentences on all offenders convicted of a

very low (e.g., $5 per day under the Texas law that was at issue in the

given charge tha't :'are meaningful PWlishrnents for affluent offenders as

Tate v. Short case decided by the U.S. Supreme Court in 1971).

well as for those experiencing varying degrees of poverty.

L-____________~~_~>

Although these

restrictions may sometimes be of symbolic importance (since a sentencing

Although current fines in most

because it would not be felt or seen as a meaningful punishment.

As we noted

in Chapter V, a number of states impose restrictions on the use of the

aimed at broadening the use of the fine and reducing disparity in impact

of a large amount of narcotic drug).

One

critical element, however, is a movement away from a system of set

FINE" APPROACH TO b'INING OFFENDERS.
COMMENT:

At this point, our need is for experbnentation and

The

result under the traditional tariff system of imposing fines has been

__

;1t
I

'!.
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that poor people have ended up in jail when unable to pay the fine,
while affluent defendants paid without difficulty.

(a) Requirements for regular aUdits.

In contrast, under a

Courts, like other govern-

mental agencies that handle public money, should be subject to periodic
day fine system in which it is possible for rich and middle class defenaUdits by an appropriate fiscal authority (e.g. state comptroller's
dants to be fined very large amounts, under a flat dollars-to-days
office, local government comptroller, fiscal officer of state court
conversion system, they could face very long jail terms in the event of
administrator's office), to ensure that books are accurately maintained
default.

However, a key to developing an equitable response to default
and that adequate procedures are followed in the handling of monies. 6

seems to lie within the procedures for establishing the amount of the

(b) Authorization for State Court Administrators to establish
fine under a day fine system.

By adopting a two-stage approach, in
basic standards or re

which the fine is initially calculated in terms of units of punishment

reportin~.

irements for record-kee in

and statistical

At the present time, few states have any kind of

reflecting the gravity of the offense but not the means of the offender,
comprehensive state-wide procedures governing the handling of money

it should be possible (with appropriate legislation changes where
needed) to establish sanctions for default relating days of jail (or

.1

received in payment of fines and other monetary sanctions.
each local court establishes its own practices.

Generally,

Some aspects of these

work) to the fine units that would be equitable and administratively
feasible regardless of the means of an offender.

processes might benefit from minimum standards and uniform practice.
This is particularly true of procedures for handling the payment of

~mmendation 18.

money, maintaining accounts, and writing off fines when a defaulting
STATES SHOULD ENACT LEGISLATION DESIGNED TO

ENCOURAGE MORE EFFECTIVE FINES ADMINISTRATION.

offender cannot be located, and with respect to the production of
management information and aggregate statistical data on fine imposition

COMMENT:

While it would not be desirable for states to establish
and collection.

Where they are deSirable, one way to move toward the

rigid statutory "straitjackets" governing procedures for the collection
development of such standards and procedures would be to authorize the
and enforcement of fines, this is an area in which there may be some
room for more uniformity, perhaps in th~ form of statewide "minimum

State Court Administrator to develop them, acting in consultation with
the courts that would be affected and with the state and local comp-

standards" of acceptable practices.

The fact that many courts that make
trollers or treasurers.

Because collection procedures are closely

heavy use of fines--e.g. municipal courts--are often local entities
which are subject to little or no supervision by a state court administrator or other state-level authority makes this an especially tricky
area.

Nevertheless, consideration might be given to the following areas

for possible legislative action:
I,

Ij

6We note, however, that auditing already appears to be a fairly
regUlar procedure in American courts. Of the 126 courts we surveyed, 53
percent reported they were audited every year, another 22 percent every
two or three years, and six percent reported being audited but less than
eve:y three years (19% of the respondents didn't know how frequently
aud~ts were conducted).
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related to the judicial functions of imposing the fine and imposing
assessments can create significant economic burdens for an offender even
sanctions upon defaulters, it is important for persons knowledgeable
about court operations to be involved.

before the amount of a fine sentence is taken int~~ account.

If fines

Accounting expertise and an
are to be more widely used, it will be important to address the problems

awareness of the resources and needs of the full range of diverse courts
posed by the very common use of these sanctions.

Some kind of graduated

are also essential.
scheme for imposing costs and penalty assessments--utilizing the same
(c) Broader range of sanctions for default.

Developing a range

of sanctions for default is important both for effective fines administration and for encouraging broader use.

The almost exclusive reliance

on jail as a sanction for default means that judges and court staff have
few options when faced with a defendant who is reluctant or unwilling to
pay a fine.

At a minimum, a state's statutes should authorize the full

range of sanctions discussed under Recommendation 10, above:

type of information that takes account of offenders' means needed to set
fines--is one possible approach.

Another approach would be to merge all

of these sanctions into a single one that would take the offender's
means into account in setting the total amount to be paid, and to
establish more carefully thought-through systems for allocating the
revenue obtained from payment.

At the present time, the statutes

distress,
governing revenue distribution are a hodge-podge that reflect competing

work programs, attachment of earnings, and possibly suspension of
fiscal, political, and correctional interests.
drivers' licenses and automobile registrations.

They differ markedly

It may also be worth
from state to state, and even within a single state may differ consider-

considering legislation that would establish a preference for use of
ably from municipality to municipality depending on the extent to which
these sanctions rather than jail.
municipal courts are independent of state control.

Any attempt to

change laws regarding the imposition of fines and other monetary penRecommendation 19.

STATES SHOULD REVIEW THEIR LAWS REGARDING

COLLECTION AND DISTRIBUTION OF REVENUE FROM MONETARY SANCTIONS.

THEY

SHOULD SEEK TO ESTABLISH SYSTEMS THAT AVOID IMPOSITION OF IMPOSSIBLY
HIGH FINANCIAL BURDENS ON OFFENDERS AND Ta~T TAKE ACCOUNT OF THE IN-

alties and that affect the distribution of their revenue will have to
take these legitimate but possibly conflicting political and revenue
interests into account.
In view of the rapidly developing concern about crime victims,

TERESTS OF CRIME VICTIMS.
particular attention should be paid to the circumstances under which
COMMENT:

This recommendation reflects our sense that statutes

victims should receive funds resulting from the imposition of monetary

providing for various types of monetary penalties have been enacted in
penalties.

It seems undesirable, for example, that a victim's interest

most s1:ates with very little regard for their relationship with one
in reparation for his loss or injury should be met only when the offenanother, and with little attention to their' impact on offenders or on
der can be identified, is convicted, and has money or other economic
differently situated offenders.

For example, as we pointed out in
resources with which to lnake restitution.

Chapter VI, imposition of flat assessments such as costs and penalty

It appears likely that fine

_~

____

.r~,,,,,.~

,
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revenues can be used to address societal concerns about crime victims
REVIEW OF U.S. STATE STATUTES

(including the victims of unsolved crimes) in a more equitable fashion
than can be done through reliance on restitution alone.

The recent
All u. S. st.ate statutes, including those of the District of

trend toward enactment of penalty assessment statutes, with the revenue
Columbia were reviewed for relevant content:

the criminal offenses for

from the assessments earmarked for crime victim compensation funds, is a
which fines are authorized as sentences, the
manifestation of legislative interest in this problem.

Clearly, how-

t
d
1
amoun s an co lection

procedures permitted, the responses to default that may be used, the
ever, the enactment of such penalty assessment laws, in addition to all
provisions for the distribution of fine revenues, and other related
of the other monetary sanctions already in eXistence, is not a satisfactory answer.

As we have discussed in the preceding chapter, a fresh

issues.

These leg'al provisions (current though 1980) were extracted

from the statutes, recorded, and then coded to reduce the many specific
look is needed at the entire legal and practical framework for the
laws into a standard format that would allow comparison.

This appendix

imposition of monetary sanctions and the allocation of the proceeds,
contains selected tables based Upon those coded data.
particularly with an eye to considering how fines, community service and
report, see Sichel, Working Paper #1, 1982.
restitution might complement each other in an overall approach to
punishment that attempts to

(1)

provide a wide range of sentencing

options, (2) reduce reliance on short-term jail sentences, and (3)
better meet the needs of crime victims.

For a complete
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Table A-1

.,.
Penalty Assessmmlts Authorized
______
.o~tate St~tutea
For
Misdemeanor Convictions
~*

Non-Violent

Violent

For
Felony Convictions
Non-Violent

Violent

California

$ 5

Connecticut

15

$15

20

$20

10

10

10

10

34**

34
,

34

34

25

25-$10,000***

25

25-$10,000

15

15

15

Florida
Indiana
New Jersey

$10

Virginia

*

New York State added a penalty assessment provision (Section 60.35)

in 1982 after collection of these data.

** Only for class A misd~teanors.
*** $25 penalty for simple assault.

Q

I!

I

I

..

~

'.

,.

o

,

------.-~~~.~.

----------

fir:.l

U
, j
1\:,1
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i

I
Table A-2
If

I
~

I

Maximum Fines Authorized

Maximum Fine
500

$

I

600

j

1,000

~

n

1~

2,500

Ii
~

3,000

~

5,000

States Stipulating that ~~
~~er of States).

North Dakota, Vermont, West Virginia
(3)

Massachusetts

( 1)

District of Columbia, Maryland,
Mississippi, Oklahoma, Virginia, Wyoming

( 6}

Ohio

6,000

I

lor Embezzl~m~nt of $6000

Louisiana, Rhode Island
(2)

Iowa, Michigan, New MeXico, Texas
(4 )

Kansas
10,000
12,000

I

I

!,
15,000
25,Oqo

(1)

Georgia, Illinois, Minnesota, Nevada,
South Dakota, Utah, Wisconsin

(7)

Alabama, Arkansas, Connecticut, Florida,
Hawaii, Indiana, Kansas, Kentucky
Maine, Missouri, New Hampshite,
New York, Or.egon
( 13)

Pennsylvania

(1)

Nebraska
50,000

(1)

Alaska
100,000

(1)

New Jersey
l'iO,OOO

( 1)

Arizona.
No fine authorized
NO titatutory maximum

(1)

California, CQlorado, Idaho, Missouri,
South carolina, Tennesse~
( 6)

Pelaware, NOrth Carolina

rict Columbia included: N=51.
--------------------~--.----------------------------------------------.----------------------'. OLil

\

,.

o

,

,

_ _ _ _ _ _ ~,'.:o.~..
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Table A-3
statutor~

Provisions for

satisfying Fines

Throu~h

serving Jail Time and Performing Labor
States !laving:

Dollar Value of

Da~s

Fixed credit toward fine
payment per day
of confinement

Minimun credit toward
fine paymE:nt per day
of confinement

-----

Under $1.00

Fixed credit toward
fine paymen t per
day or labor
nor ida

1.00

Vermont; Wyoming

1.50

Iowa
2.00

3.00

Alabama; Utah
Massachusetts

Minnesota

3.33

Iowa

4.00
5.00

10.00

Nevada
Illinois; Indiana; New
Hampshire; Oklahoma;
Rhode Island; Texas

Hawaii; Idaho; Maine;
Tennessee

Kansas; New Mexico;
Oregon; Tennessee;
'fexas

Connecticut; Missouri;
Mon tana; Ohio

Arizona; Arkansas;
Maryland; MisSissippi

Arizona; North Dakota;
Washington

New Jersey

Connecticut

20.00
25.00

Alabama; Kentucky; West
Virc:linia

Nebraska

Oregon; Washington

30.00

DelaNare
\';

50.00

.Alaska

--j~----------------

\

Ii
/1

f

II

II
(~~,
'0

1'"

\",

,« . .

-------------------------------------------------------------------------~--~~-----------

'()
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Table A-4

statutory Maximum Jail Confinement
For Default in Fine Payment

Number of States
Statutorx Maximum

For felony
offenses

For misdemeanor
offenses

1 month

2

9

2 months

2

2

3 months

2

7

6 months

11

8

12 months

8

1

25

27

L-_________________________________________________________

Q

~_~

___=__

~\~~"~.~

__________________
+

---

-- - - - - - - -

,~-----------------
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Table A-6
Maximum Fine Amount by Extent of
Fine Authorization

MOdal Fine Maximun for Offenses
Surveyed*

Table A-S
·xtent of Fine Authorization

The Fining of Indigent Offenders:
Special Provisions in U.S. State Statutes

'tates that authorize
-ine-alone sentence
:or ma~ offenses
at least 19 out of
!2 offenses surveyed)

State Statutes Which Contain Provision
Number

Percent*

5

9.8

8

15.7

Prohibition on fine sentences in
hardship cases
Prohibition on fine sentences Where
fine unlikely to be collected
Fine amounts may be tailored to offender' g
means (within statutory ranges)
"Indigent" default (in fine payment)
distinguished from "willful" default
Indigent defaulters may be given additional
time to payor reduction in amount of fine
Indigent defaulters may have their fines
excused
Prohibition on jailing indigents solely for
default
Special limit on length of jail ter.m served
by defaulters who are indigent
'

10

19.6

~tates that authorize
fine-alone sentence
or most offenses
, 15-18 out of 22
'ffenses Surveyed)

41.2

~

-

i

21

21

41.2

16

31.4

9

17.6

Jtates that authorize
line-alone sentence
rl or ~ offenses
'114 or fewer out of
'1 2 offenses surveyed)

J

I
<1

J

1

5

9.8

Under $1,000

$1,000-$5,000

Florida
Minnesota
Utah
Vennont

Alabama
Arkansas
Connecticut
Iowa
Kansas
New Hampshire
North Dakota
Oregon
Texas

Louisiana
Massachusetts
Mississippi
Nevada
Rhode Island
West Virginia
California
Idaho
Kentucky
Maryland
Montana
New Mexico
Ohio
Oklahoma
South Carolina
Tennessee
Wyoming

Alaska
District of
Columbia
Maine
Michigan
New York

Over $5,000
Arizona
Delaware
Hawaii
Nebraska
New Jersey
North Carolina
Pennsylvania
South Dakota
Wisconsin
Washington

Colorado
Georgia
Illinois
Indiana
Missouri
Virginia

-1;-------------------------------------------------------------------------------- _______

~ Offenses

Surveyed,

Murder .... in ten t; criminally negligent oomicide, armed robbery; purse

d snatch; burglary; assault; carrying concealed unl,':,censed handgun; burglary; criminal

*

.~ trespass; auto theft; petit larceny; criminal mischief; confidence swind.le; prostitution;
disorderly conduct; reckless driving; driving While intOXicated; driving while
intOXicated 2nd
offense w/in 12 months; sale of marijuana; possession of heroin; rape;
.J11 embezzlement
•

District of Columbia included as state; N=51.

J pimping,

.J

'rES,
1

District of Columb-i.':l and North Dakota had the same number of fine maximums under
$1,000 and $1,000-$5,000. Hawaii had the
number of fine maximums $1,000-$5,000
and over $5,000. When there were ties, the state was recorded under the higher
category.

~me

()

«

"

«

Delaware, North Carolina, and South Carolina had offenses for which the law stated
no maximum or that the amount is discretionary. These offenses were recorded in the
OVer $5,000 category since the fines could be virtually unlimited.

..

APPENDIX B

TELEPHONE SURVEY OF CHIEF CLERKS
AND COURT ADMINISTRATORS

A telephone survey of 126 municipal courts and state- or countyfunded limited jurisdiction and general jurisdiction felony courts in 21
states was undertaken to generate data on fine use, collection and
enforcement in criminal cases other than parking and routine traffic
cases.

The specific courts were selected for their statutory as well as

their geographic and jurisdictional diversity.

The chief clerk or court

administrator was interviewed by telephone by an interviewer from the
Insti,tute for Court Management.
This appendix contains a copy of the questionnaire, and a list of
the courts included in the sample by type of court, location, jurisdiction population and number of judges handling criminal cases.
also contains selected tables based upon these questionnaires.

It
For a

complete report, see Mahoney et al., Working Paper #6, 1982.

o

,

'receding page blank
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Table B-1
Table B-2
Types of Courts Included in Sample, by Region*
Frequences of Types of individuals responsible for deciding
what action is to be taken and ~en in cases in ~ich a defendant
fails 1~ pay a fine within the allotted time.

Region
NortheastMidwest

Type of Court.
General Jurisdiction:
Felonies Only

6

General Jurisdiction:
Felonies, Misdemeanors, and
Ordinance Violations

19

Limited Jurisdiction

23

South

8

4

24

West

10

5

27

Total
Judge

70

Combination

24

28

Clerk of Court

15

74

Other Court
Staff Member

24

Other
TC7l'AL

48

36

42

126

Not Applicable
TOl'AL

* For purposes of the survey, we are using three broad regions, composed
of the following states in which courts were contacted: _.
Northeast-Midwest: Maine, Connecticut, New York, New Jersey, Ohio,
Wisconsin, Minnesota, Iowa
South:

Virginia, Tennessee, Georgia, Florida, Alabama, Arkansas

West: Oklahoma, New Mexico, Colorado, ~roming, Washington, Arizona,
California

3

10

-

2

124

Judge and Clerk of Court
Judge and prosecutor
Judge and other court member
Judge, prosecutor, and clerk
Judge and sheriff
Judge and probation officer
Judge and motor vehicle dept.
Judge and Revenue Reimbursement Officer
Judge, court policy and
statute
Prosecutor and probation
officer
Clerk of court and parole/
probation officer
Clerk of court and warrant
officer
Clerk of court or court
administrator
TOl'AL

8
5
2
1
1
2
1

1
1

1

1
24

COURTS INCLUDED IN THE SAMPLE
Ii. General Jurisdiction - Felonies Only

Court

('
:l

)~

l'

Jurisdiction
population

Location

No. of Judges
Handling
erlmina1'cases

Circuit Court of Montgomery
County

Montgomery, AL

197,000

5

superior Court of Pima County

Tucson, AZ

510,000

10

Pulaski County Circuit Court

Li tt1e Rock,

300,000

3

Sebastian County Circuit Court

Fort Smith, AR

90,000

2

Sacramento Superior Court

Sacramento, CA

810,000

13

Los Angeles Superior Court

Los Angeles, CA

7,600,000

55

Denver District Court

Denver, CO

600,000;\

8

Boulder District Court

Boulder, CO

250,000

2

Superior Court of Hartford

Hartford, CT

825,000

5

Ninth Circuit Court

Orlando, FL

520,287

8

'I\\'elfth Circuit Court

Sarasota, FL

425,000

2

Fulton County Superior Court

Atlanta, GA

750,000

5

Cobb County Superior Court

Marietta, GA

294,000

2

Mercer County Superior Court

Trenton, NJ

307,863

4

First Judicial District

Santa Fe, NH

70,000

3

Second Judicial Circuit

Albuquerque, NM

400,000

7

Albany County Court

Albany, l\'IY

285,000

2

Monroe County Supreme Court

Rochester, NY

750,000

7

Franklin County Court of
Com..Tl1on pleas

Columbus, OH

1,000,000

5

Hamilton County Court of
Common Pleas

C:incinnr (ti I OH

880,000

12

Circuit Court of Richmond

Richmond, VA

422,000

3

Seattle, WA

:1"

King County Superior Court

1(/500,000

5

Laramie County District Court

Cheyenne, WY

70,000

2

Natrona County District Court

C1.sper, WY

71,856

2

A.~

...

"

..
,

)receding page blank
\ «

.

B. General Jurisdiction - Felonies, 1'lisderneanors and/or Ordinanc(: Violations

1,

Jur i sd ict ion
Population

\

Court

Location

circuit Court of Jefferson County

Birmingham, AI.

Supe~ior

Court of

!-~aricopa

County

Superior Court/G.A. ¥3

650,000

No. of Judges
Handling
Criminal Cases
5

Phoenix, AZ

1,500,000

u

Danbury, CT

150,000

2

Supe~ior

Court/G.?. #16

West Hartford, CT

122,500

1

Supe~ior

Court/G.A. #19

Rockville, c;1'

114,500

1

Polk County District Court

Des l'loines, IA

325,000

12

Linn County District Court

Cedar Rapids, IA

169,000

4

Blackhawk County District Court

Waterloo, IA

130,000

10

Debuque County District Court

Debuque, IA

98,000

6

Scott Count:::' District Court

Davenport, IA

150,000

10

lvoocb'...:ry Count)' District Court

Sioux City, IA

100,875

2

Ker.nebec County Superior Court

l>.ugusta,

100,000

2

250,000

3

485,000

6

1,000,000

7

OL~berland

1'~

County Superior Court

Second Judicial District Court

st. Paul, Hl\

Fourth Judicial District Court

Minneapolis,

Olmsted County District and
County Court

Rochester, 1'11'1

100,000

3

Superior Court of Essex County

Newark, NJ

800,000

17

Oklahoma County District Court

Oklaho:na City, OK

500,000

5

14th Jucicial District Court

Tulsa, OK

625,000

")

43,134

3

500;000

3

Po!,~tav.'ato:nie

County District

Shawnee, OK

Court
D,~vidson

County Criminal Court

Nashville, TN

!,jN

Shelby County Criminal Court

Memphis, TI\

1,000,000

8

Fairfax County Circuit Court

Fairfax, VA

600,000

9

Spokane County Superior Court

Spokane, WA

341,000

3

'c .

.

Court

Locat'ion

Circuit Court of Dane County

Nadison, WI

Circuit Court of Milv.raukee County

1'lil waukee, WI

Circuit Court of Kenosha County

Kenosha, IH

Circuit Court of Bau Claire County

Eau Claire, WI

Jurisdiction
Population

No. of Judges
Handling
Criminal Cases

300,000

4

1,000,000

12

125,000

3

55,000

4

~,

.

l

. . r.

\
,

l

,
\

-~

-_

...

-

- - -- - - - - - - -

c. Limited

~----~-------------------------------------

Jurisdiction - Misdemeanors and/or Ordinance Vio1atio!,!s

Court

Location

Jurisdiction
Population

No. of Judges

District Court of Jefferson County

Birmingham, AL

650,000

3

District Court of Montgomery
County

!>lontgomery, AL

179,301

2

Birmingham !>lunicipal Court

Birmingham, AL

300,000

!>lontgomery Municipal Court

Nontgomery, AL

197,000

1

t-lar icopa County Ju stice Courts

Phoenix, AZ

1,700,000

18
2

3

Pima County Consolidated Justice Court

Tucson, AZ

Phoenix t-lunicipa1 Court

Phoenix, AZ

760,000

Tucson City Court

Tucson, AZ

350,000

7

Fort Smith Municipal Court

Fo:r;t Smith, AR

68,250

1

West Memphis Municipal Court

West Memphis, AR

29,500

1

150,100'

1

65,000

1

Little Rock Municipal Court

Little Rock, AR

North Little Rock Municipal
Court

North Little Rock,

Sacramento !>lunicipa1 Court

Sacramento, CA

San Francisco !>lunicipal and
County Court

San Francisco, .CA

Los Angeles Municipal Court

Los Angeles, CA

Consolidated Fresno t-runicipal
Court

Fresno, CA

Denver County Court

Denver, CO

JefferEon County Court

'(;olden, CO

Arapahoe County Court

Littleton, CO

Lakewood Municipal Court

858,000

AR

La kewood, CO

Superior Court/G.A. #14

Hartford, CT

Superior Court/G.A. #2

Bridgeport, CT

750,000
630,000

19

15

11

2,917,000

48

248,000

9

491,396

Court

No. of Judges
Handling
Criminal Cases

7

38,500

5

300,000

4

Location

Jurisdiction
Population

Sarasota County Court

Sarasota, FL

200,000

!-\onroe County Court

Key West, FL

55,OQr

Polk County Court

Bartow, FL

Dade County Court

Miami, FL

State Court of Fulton County

Atlanta, GA

State Court of Cobb County

Handling
Criminal Cases
2

321,000

6

1,700,000

32

800,500

3

Narietta, GA

32,400

4

t-lunicipal Court of Savannah

Savannah, GA

250,000

1

District Court, Division of
Southern Kennebec

Augusta, ME

70,000

2

District Court, Division of
Northern Kennebec

r·lal terv ille, ME

50,000

1

District Court, Division of
Southern CUmberland

Portland, HE

141,000

1

District Court, Division of
Northern CUmberland

Bangor, ME

70,000

3

Itasca County Court

Grand Rapids, MN

100,000

3

Hennepin County !>lunicipal Court

!>linneapolis, MN

960,000

12

Ramsey County !>lunicipal Court

st. Paul, MN

485,000

8

Trenton .t>1unicipal Court

Trenton, NJ

94,000

2

Atlantic City !>luniCipal Court

Atlantic City, NJ

59,500

1

Princet.on Borough Nunicipal Court

Princeton, NJ

15,000

1

East Orang;:: Municipal Court

East Orange,

80,000

3

Santa Fe District !>lagistrate
Court

Santa Fe, N!>l

80,000

3

Magistrate Court, Sandovatl I
Division

Bernalillo, NM

33,582

1

NJ

i

130,000
145,300
262,500

., .._ _ _ _ _ _ _ _ _ _ _ _ _ _ _>._ _..;;,,>_ _-"'_ _,l....I~...._

,I,

2

3
4 (?)

Municipal Court of Santa J'e

Santa Fe, NM

600,000

1

Berna li110 County Metrop(,~~Li tan
Court

Albuquerque, N!>l

400,000

8

Albany Police Court

Albany, NY

113,000

1

City Court of Syracuse

Syracuse, NY

188,000

6

II __.......___

.........._ _ _ _ _ _ _ _ _~..;...=___J··[j'.~L9

~--'"

_______________________ ____
~

,.

~

----------~----------------------------------~~
___
........................_ _ _ _ _
1"'>'->........-.:...

£

II
,~

Court
City Court of Buffalo

Buffalo, NY

379,000

12

Rochester, l\TY

241,539

Court

Location

Jurisdiction
Population

No. of JudgesHandling
Criminal Gases

Casper, WY

70,000

2

5

l'lur:icipal Court of Cheyenne

Cheyenne, WY

75,000

2

1,500,000

3

l-!unicipal Court of Laramie

Laramie, WY

25,000

3

Cleveland, OB

600,0-0

13

Akron, OB

300,000

--'" 4

Tole,do Municipal Court

Toledo, OB

353,400

7

Payne County District Court

stillwater, OK

62,435

3

Oklahoma City Municipal Court

Oklahoma City, OK

500,000

2

Shawnee Municipal Court

Shawnee, OK

30,000

1

Davidson County General
Sessions Court

Nashville, TN

485,000

7

Shelby County General Sessions
Court

Memphis, TN

777,000

2

Municipal Court of Memphis

Memphis, TN

620,000

8

Chattanooga City Court

Chattanooga, TN

170,000

2

Richmond General District Court

Richmond, VA

220,000

2

Fairfax County General District
Court

Fairfax, VA

600,000

5

Norfolk General District Court

Norfolk, VA

275,000

2

City of Roanoke General District
Court

Roanoke, VA

105,000

3

Spokane CO;'.lnty District Court

Spokane, WA

350,000

6

Yakima County District Court

'Yakima, WA

165,000

4

Olympia Municipal Court

Olympia, WA

27,565

1

MuniCipal Court, Spokane

Spokane, WA

180,000

1

Milwaukee

Milwaukee, WI

700,000

2

85,000

1

70,0()O

2

Franklin County Municipal Court
Cleveland l-lunicipal Court
AY~on

,

No. of Judges
Handling
Criminal Cases

Natrona County Court

Rochester City Court

o

Location

Jurisdiction
Population

Municipal Court

Nunicipal Court

ColUlnbus, OB

Kenosha Municipal Court

Kenosha,

Laramie County District Court

Cheyenne, WY

va
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1.

!

1
lnte-~'ie~er

_______________________________________

Date(s) c! lnterview______________________________
"l'llne Inte::-Vie\,,. Begins

--------------------

"l'ime

lntervie~

Ends,___________________

-------------------------------------------------------------------~.--------------Resp~~d~t·s

~~e____________________________________________________________.___________

Tjtle________________________________________________________~__________________________

~leph~~e ~r______________________~============~------------------------Cc:,ls. 1-3
Identific~tion No.

1.

~~~~ is the f~ll n~~e of the co~~t?

~.

a)

GJ
Col.

.c

CArd No.

I

I
S':.l!te

Zip Code
,

Telephone

.

N~er

b)

~her c~~~thouse locetions (include names of cities or to_~s) _______________

e)

Counties_________________________________________________________________________

b)

Cities,____________________________________________________________________

c)

TO~s,

____________________________________________________________________~

~\

- 1 -

\

;':>receding page blank
;

------~-----~,~-----·~~\~~h__~·________________~________________~____-_ ___~~____~_________________________________________L __ _ _ _ _ __

-258-

-259-

A?p:-oxilNltely hen.' l:Ia.."y pe:-soru, li'l>e within the court
geoqrA?hic~1

'.10

]

juri$~iction?

['
CD\!"£J;:\.'!I:Io''ER:

Colli.,S-ll
5.

""hat sO'~ce (s) does the co=t receive the funds to
the judge(s) ana c~t £~f!?

Fr=

pIO)'

the S41cies of

1)

YES (perce...,t ___ ~.)

2)

s.

o

ST1..'a: TUh"DS

A)

d)

(percent _____~)

2)

NO

1)

n::s (percent _ _\)

2)

NO

At aT!)' one time, ho-.' mAny jucges are ha.'l~lin; c::rimiJle.l or C'Ull.si -..-_......___
cr~ CAseS &5 e..ll or pe.r-t o~ theix active cA,eloAt!'?
.

L.I_--,,.-,.-,,-J
Cols. 20-22

9.
~S

IP COm::T 1..'J' MOR! 'J'li1>N cr<:: l.O'"-1..'I'lCi> , \'!:R.."I'"!'Y 'r£1,.'::'
R!:S?oos:t GI\'/!:N l:Nc:LUD~S 1.:.L l"ACILI'l'l:ES.)

Col.12

NO

1)

o

~~t is
(~ ~ot

the total si~e c! the st&~! in the co~t clerK's o!!ice?
inclu~e hAili!!s, court reporters, judges' secretaries, .-____~I
L~d others not t!irectly involved in the ~O:K c! the clerK's
office. )
L--C-o""l-s-.""2"-3- 2 S
(D\ .......V·!:::-,,::R:
n- COtlR':!' 'A'1' MON.: 'l'RJ...'> Dh"! In'..J..'!'!Oll, "::RIn' 'r:i'A'
R!:S?ONSt Gl'Vl:N INc:LUO:;S 1J..t. f'}.Cl:L!'IIES.)

CoL l.c

CTEER (S?EC!F!__________________________________________

2)

'V-:::::::.1::'

(!h":'E,,·,:rr..-::::R:

o

Col.15

NO

7:-"';':- R;:S?ONS:::

G!\~

INCLUDES

S~ES

or

10.

f'ollc....-in~is e b=oa~ set o! categories of c:d.xninel or quAsi-cr::'::'inel clues.
Pleese in~icete i ! the court hAnCles eAch typE of CAse, And, if so, the APp:-oxitnat.e r.~r of CAses in eAch CAtegory f.Uec in the co.::rt chU"in~ 198::>
(or !iscA1 year 7$-SO).
A)

o

Felo:nies

BOTH .rUD..~S ;"'-:J COUR'J' S'!J..:"7.)

1)

E:.

~~~~

is the
it ha..,:='l es:>

1)

j~~isciction

o! Lhe

cour~,

in

~ial co=t of gener~1 jurisciction felony L'lC s~te miSOe1rtEAnOr triAls.

3)

!Tial co=t

0:

COU--t - h~neles
F!'oceec.in~s i l l

. 5)

te~s

o! the

~~~s o~

~i~ ~o=t 0: generAl juriseictio~ - ~neles triAls 0:
felony CAses; ooes not try CAses tr~t only involve ~is
oelnea.'lOrs;

2)

~)

h~ndles

D

1)

Co=t - handles municipal ordinance violations

ns

»-=be=

juri$Cicti~", ~t not A muniCipAl
misoe1rteanor CAses, mey hAndle prelimi~y
felony cIJ.ses.

NO

Col. 2f:

NO

Col. 33

D

b)

Col. 16

l~:tec

2)

»=.bel' of Ca se s

that

both

~"ici?Al Co=t - ha..,cles ·~iscemea.'lor CAses (violAtions
s~te law) Ane lJl~"ici~j oreina..,ce violations .
~nicipal

c~ses

ns

c)

2)

of Cases

Cols.3'-39

Mot.or Vehicle ('.!.'rr.!f.lc O!fenses) - MO'\'inS Violations

1)

~S

2)

Ot.her (£?ecify) _ _ _ _ _ _ _ _ _~_ _ _ _ _ _ __

'----_I

of

Col£ . .(1-46

l!)

Pa:kin~

D

Violations

1)

n:s

2)

eel. '7

NO

Nurr.be:r o! Ca se s

- 3 -

- 2 -

o

Col, 40

NO

o..,ly.
6)

1
Coh.17-19

1\

-260-

.!

-261-

.il~

t
;.

e)

County

0::-

'i~

1)

mu:dc.-i~ o..""'ti.ine.!'lce violations oth~ than puking
2)

NO

o

SEC7ION II - CO!.U:C7IO); 0: TIES

13.

Do

tII.)

Col. 5'

YOll kno ...· the tou..l ICIlOI:.."'lt of fines il::l:>ose~ by the
(0::- fisc~l yeu 79-80)?

CClUrt

D

in

1960
1)

h)

'i'!:S

2)

NO

(GO TO (d»

Col. 69

"''hl!. t is the lCIount 7

f)

(Il\n::::\~!n;'!:?:

cnv~~~s.

(Ih"'TEi\\'!D,:::r.: V:::lU!'1' 'I"'riJ.T k!'IO;nr;: c:rv!:); OO;;S NO':!'
n1,:...t'D::: COt'R'J' COSTS, !"~?:!:!'n'RO;:;s, I:T:.)

NOn: IN C~..!:l\'!, SE:C".LIQ!; ""'::I:~ ~S"'Ct\·!>O\',!, UN~U:
'.I'O );?::JJ( DO;.,oI> h~:::ii 0: o.s:::.5 Ih"l'O o.:n::GOiU.E:S I
W:-ZR!: Y.ISS!NG !NJ'OW';"";!QN ,nc. )

_________________________________________________________________________

I

Col. 70-76

Cols. 1-3
lcen~ific~tion

Col .

.c

~~

No.

No.

i

I

I

•

f

I

11. In gene::-al, ho~ would you c.-h~ac~eri~e ~he e~ent to ~tich fines are usee ~n
you::- co=-:, \,-:-,en a de:fendll..-:t is con"it:"ted? (lr, I!.1ls\o>e::- in S th.is guestio:'l,
please co ~ include :fines imposed "L~ ::-Ou-:ine tr~ffic or ~kin9 violations.)

1)
2)

:n

<)

5)

!"ines
!'ines

~e

usee in all or "•.i t t u.a.ll )'

1)

I

2)

OJ

I
i

"0

uset i.~ mos~ cases.
F":"'''les ~e Usee L"l ~bout. hal! ~he cases.
Fines a::-e selclo:n usee.
Fines e.re neve::- used.
~e

Col, 6e

12. Fer ~he-: t)~eS of offenses ~e fines c~only used in you: court?
to £: o:f! E1'lses. )

(List up

3)

What

2)

.:)

I

(GO TO Q.

\o.~"'la~

L

CAses?

y~S

I
i

0

(GO TO (3) )

is the lllnoun";:7

'!'::"-~~~ic

1)

NO

2)

NO

0)

Col.

is the IUIlOI:.."'lt?
Cols.H-20

H)

Coule YOll pleAse give ~e the name, title, An: telephone
0= the person \,-:-'0 could p::-o\'ide me ~ith this in-

1)

::::S,__________________________________~------------

j

o

j
ij

e)

-~

fc:::ml!.~.ion?

.[

~)

Cols.6-12

m:mbe:

I

h)

Col, 5

C,.

(GO TO (d) )

,J

a)

c)

ns

l)

.)

I

ell cases.

Non-tra..!!:ic CAses?

Col. 21

I

I

f)

------------------------------------------------------" :;~::;,.;.--.------

I

2)

i

II

H.

r_.,O-"·

Do j'0ll
the
(e:- fisc~l yt~

, f

!

q

.\'

total a:nount o! fines collee-tee P::' the
7So-S0)?

1)

!

.1

- .c -

NO

h)

W"!lat is the

2)

(GO 'l'D (d»

0

in 1960

Col.22

1L!1l0U-"lt?

(DI':r::R"lf!O.r""::;R:

:1

NO

CCT.:....-t..

V:::1'.:tF"~ 'l'W;..'.t A!1011l\'T GI\'ZN OO:::S NO':!' lNCLtm::
COt:u=::i Cos-:rS I TON'E!7.JR::S I I:'I'C.)

Cols. 23-29

- 5 -

J

J;1,
)

>

,

b

«

«

- - - - ---

-

----

i~

<.

_

.......--~--._#'~""'.

tl
"
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e)

0: the toul lCI=t, Ife y= c",,' the =o=t. 01' fiDes
collected iD:

17.

1)
2)

ns

2)

NO (GO TO (3»

Col.30

lB.

Cdl&.3l-37

')

ns

2)

NO (GO TO (d»

A.'l!OUl')·t cuil'l; the time pe:::io:is gra.."ltec by the court?

Ccl.3S

Cels.€>e-6B

Q. 15)
i.'npese~

,

ud e
g e:::oers the defendant. to pay the fine.en the same

a)

'l'o ~horn

h)

l<tflere is the

~y

it is

is the fine ~id?

yrs,_____________________________________

1)

z,)

If the j

19.

Co::1C! yO\l please give lI>e the :n=e, ti'tle 1IJ'lC!
telephone n=her o~ the perso:: "'he co::lC! provide me
\o-i'th this i."lforiutio."l?

15_

the entire

What is the 1CD0000t?

(GO TO

2)

'0: those defendants 'I.'ilo do not p!\.)' their entire fine en
the
cia)' it is i.'nposeC, approximately \o~l!t pe:Ce."ltage do poay

o

3)

[
Ccls.63-65

What is the &l!IOu:lt?

1)

~proxim!ltel)' ",-hat pe..""Cent.Age of defendAnts PIIY 'their entire
f:'ne O!l the SIL'l!!! cll!)' it is ilnposeC in C:Ot:.r';.?

o

1)

(s~

A!lOV:::) i.., relatic."l to 'the c:ot:.rtroan?

NO

A===ox:"".l! tel .... hO\.· :r.a.:;y pe=SO:1S, 0:; II full ':::"-ne e".::ivt-lenc:y
£IE ':""';,,"clve6 !...") tile ccllectiO':1 o~ ::.L.~es in :tO~

~~is,

co\!!"~?

1::)

",7.IIt. ext£~~ do you A~re~ thz~ voe: CO~ is b~~:icien~lJ
s-:.'a.=!ec to c:a=ry OU'; the process ~! fine c:c:llec:tiO!l7

']'0

1) As-ree sttons1y

2) Ag:'ee

') Pis~s-r~e

5)

20.

a)

3) Not sue

o

Pisa~ree sttonsly

h)

"'':''la": ha::>:>ens to the re\ll!.'1Ues !:::a:: ",11 ~i.'1es c:ollec:tee hy yo..:: c:0'.!:;:t 7
:In A.'1s ....
plroese iru:icllt,e by "'?prexilnat.e pe.rce!1ta.ge CiS-.:ril:r..:rl"::.:!:.:C:.::-.:.,;.o:.-_"

~~ing,

a)

s:r;..:'!

7N:kSUi<Y -

C!:J.:::i\J.!. rm~D

,

I

b)

Cc:1S.

51

e~

the :ollo\o'in; types cf

~yments

Cash

1)

~1.50

leo

\o,"hich

n:.s

2)

o

NO

Col.€>9

Pe:::sonz"l Check
1)

YES

2)

NO

r::

Cc:ls. :'4-56

I

c)

J

I.....-C'""o-:l""s-.'"'S""i - 5 9

c;

0)

On-Z.l\

(Sl':e:crtY~_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Cels .60-E.2
(Ih":'!:i\"JIO;'~?:

- 7 -

TO':),!, SHOtT.J) EQ;;J}.l. 100').!
- 6· -

>s

.. ..,

.\ «

•

.

«

+

does the CO\l=-t acc:ep';.?

--~~--

--

-

---
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·c)

Ce:-<;:i!iec

1)
c!)

Col.' 71

ns

2)

NO

Cel. 72

~,:!:S

2)

ns

2)

ns

2)

~J

22.

D

a)

"'hat is thE usu~l mnOl!l'lt of tilne uloweCl for p.t~nt of
the full 1Il!10Ul'lt (in d.ays)?

b)

"'hat is the lI>axin:u::n ~'ll6·.:I1'lt of ti:ne ever ~110_c for pay:nent
of 'the full IUDO~:lt (in days)?

Celli. 5-7

Col. 73

NO

D

\o,'no m.e.ke~ the i:lit.h.l decisic."l 0:') '::he
that is ~llowed for !~ll ~':~e~t?

c)

Col. 71,

NO

0

Col. 7S

NO

o

Cels. 1-3
Ccl. ~
Ident.ificat.ion No. CA:Cl No.
kssl:ne that the jUdgE ~s ilnpos:ec a :!:ine on a de!enc~.,t, hlt .:I.... Dot
req-.:.iri."lS that t.hE fine: he- pe.ie l.mneeiately:

D

];.?ply Cash Bail

1)
h)

NO

Credit. CU'c

1)
;)

2)

Money C:'der

1)

!)

ns

D

Cashie:'s Check

!'ravele:-'s ChecK

1)
e)

Cl:'

-265-

-=t

L.~
Cch.S-ll

of tilne

1)

JUDC;:::

2)

Cl.!:RX'S o:rncr :E:M?LOY:::!: (S?:::nn 'l':!:TU:) _ _ _ _ _ __

o

Ccl.l2

D

o-..her (specify)

3)

:PRD:ah'!'lON o:rncr

~)

DTr~R

Cel. 7&

(S?!:tIrY) ____________________________________

If fell payment is not xnade within the initially Allo\oiOec

c!)

t~e, ~~O, other than a judgE:, has thE authorit.y to ex-

tend the time peric~ further?
.21.

1)
2)

Jll:x;t O)\!.~· l"J.5 7rl!: J.t:l'n;OiU";n'
Cl..!:R.X'S o:rncr :::":?LoY"a (S?:::CIn' Trn.!:) _ _ _ _ _ _ __

:fc~?

o

Cel. l3
::)

??CEh7!Oli OTT! cr

~)

o?~ZR

(S?!:CI:y) ________________________________

-

l:r JO.:!:S?ONS::: lS O'!':-ZR '.!';.;~ "''l''
,
IS NO!' N:::crsSh,RY) .

e)

Is interest, or a

s~eci~l collection fee or s:urcha.rge,

ch~rgec c."l finE AmO~"lts not pe.id immediately?
1)

ns

[D:::SCF.!~t) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

o

Cel.H
2)

f)

NO

ls an installment ~yment schecule c~only used ~~en ~

de!end~t is not req"..\:.rec to pay inImeciatel)'!

1)

YZS (OESCRZB!:) _____________________________________

o

Col.1S
2)

NO

- B -

- 9 -

:

.

.. :

,1

--....-

-"-

.. ~~

<i":~l
:~

"'{

"

~

',I
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,~

">§
1:7 yo\.::

g)

O?irI i 0:0 ,

c~

-267-

;\

1
1

,~

'I

,

When a cefe..'1cant fails to pay a fi..'1e "-it.."lin '\:he r.llotted t:iJl,e,
decides; 0.-: ...-;'at aC'ti,Cr. is uken L'1C wilen it: iE t.c be t.a.ke...,,?

';1

1)
2)
3)
4)

JUDGE
COtli\.? ADx::raSTRA'rOR

S)

C'!'F'!:~

6)

co~:n;;:::IOI\

it
,

u:e there e.ny pro!:lle::.s u,so::iated vith

~c

;~~

~~st41lment pa~~e:7t pl~s?

1)

'1

,;';3

::'1

l'1:S (SPECrrY) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

.I

o
o

~

C::U:RJ<

or

COt."i\T

OTr.!:R COUR7 STJ..rr ~~!:R (S?ECITY)

--------

o

Col. 16

2)

l

NO

~~at ho\.::s

h)

receive

is the collection office at the co~ open to

pa)~ents?

1)

Monda )'-:r=-;i~y hours, _ _ _ _ _ _ _ _ _--'_ _ _ _ _ __

2)

Satl.::cay hours _____________________________

!)

Other hours, ___________________________

As~~e

NO

(sncr!Y)

-----------------------------

that a defenc~~'t hr.s ~e:n b:-ou~ht befere the co~ to: non0: a :i.~e (E:.g., a:restec on a war:e.:n".: for non-pa\'mcnt or

rec~rc

sho~.s

on

aet.l.on (s)

.l.S

~ ci~!ere~~ en~~ge L~C ex~~~~tio~ o~ defend~t'l prio~
non-pl!yme.":'t. 0: a fine fo=, a ~e"io\l~ com·ic'tion).
thE: cou..... l.l.kely to u:.ke l.Il tilese cl.r'c\:Cls-.:.e.nces?

1)

2)

~S

[DESC-~E)

_______________________________

NO

~he=e are several possible actions ~~at c~ he ~ken ...~en a defendant
fails to ~v ~ fine ~ithin the allottee time. As~ng ,that the defendant
i:i a =esi6e~'l: of the sa te, ....hich of thE :follo...·;..~g actions a.re likely to
be taken in your juri~iction?
Letter cr notice mailed to defendant

a)

b)

1)

Y'ZS (sent by)

2)

NO

2)

e)

0

26.

I: ~he de:encan't is no't a resident of the s;tA'te, ~o the cou..-t's;
?Olicies an';, ?!'"oc~~~:"es ~i~~e.:- si~.i~.icl!.:;t.lj ~'th res:r>e~ to
imposition ane collection of fines?
'
l)

n:s

(S?!:CrF), )

Col. 21

[call maoe hyl_

(/

IfII

NO

wt.:~:"rAnt

II
~l

n:S

0

Col. 20

P;'lo:7e c:all to oefendant
J)

Y!:S

0
0
0

'is;s\)ec

2)

\1.

((

Col. 22

NO

Other (sPecify)

11

2)

NO

Col. 23
"

e)

NO ACTIO» ~A.v.::N

'.', 1)

YES

IGO TO Q. 25)

2)

NO

-10-

Ji

Whl!.t

~e there other places other thar, t.he cO',':--': (e.?,. ha..~k.s,'
police s";.z.tio::>.s) ...·he!'e tiJne pa)o"lDents can he xnace?

5)

2::'.

Y!:S

Col.2S

p::y::>cn't

A--res:~c

i)
1)

-------------------------

Col. l i

25,

2)

(S~!:C!~')

- 11 -

Col. 2'

\)

0

Col.2G

--- -----.'-.....
....

-.-~

-269:..1

-268~s.

27.

To

.~at

er-tent co

YOll

agree that your

,c~

a)

2)
3)
oC)
5)

~ee s--roo;ly
};.gl:ee
Not ~.u-e
Disagree
DiSA,.xee s"-..ronsly

the recor6keeping system that ~ cou-~ uses to keep track of fines:
MAnu6-l
Co:npt: ter iz.ed
].. n:ixec lIlanUiU!autccatec systel:l

1)
2)
3)

has di!ficcit:' ix, collecting

tines?

1)

~s

o

b)

,Col. :27

Ho~

effective would you ~Y your rec~dkeeping system is in keeping track
ot fine payments?

1)

Very effective
Effective
Not sure
Coull:! be ilnprovec
In great neec of ilnprO'V~ent

2.)

(CO:I'D Q. 29)

3)
oC)

2E.

5)

:I'he=e ue a n~ o! reasons for a co~' S inl:.bil,:! ~v to collect f;.nes .'.'l"o
tile best. of you: kno·... lecge, cocic yot: please incica'::.~ to .'hat. ertent the'tol·
lo_·i.tI~ l:~~h":. he re:aso:'1S: fo:: yo\!.!' co.:=t t E in~~il! t)' "to collect e. !ine in sc;i,me
cases? In AIlswering t.'lis quest.ion, plu.se use a scale that rates each polS·
sibe reas~~ for non-c:ollection as follows:
'

1)

~equent.ly

2)

S~E~~5

3)

RA:ely a reltson for non-collection

30.

a)

Det:encant is incigent or toe

.b)

Det:e:1da.~t

po~

[1J
Col.2S

to pay the- fine

leaves the '<"ici::ity A-nc CAnnot be easily

cou=t's recc=axeepins

syst~ !C~

~ines

is

n

no~

aoeguA't:E

Col.3D

Arrest "'~r~~'t.s :follo..·i.~S oefe.ult. A-re no':: :"ssuee
p::-=;>tly

Cc1.31

NO (CO TO Q. 31)

Ho'" otten is 'an audit concuc't:ed?

II)

1..?:?r:o):!!-'.;;r:n.'l' ONe::!: ].. r.t.AA
h??ROX!!-lJ;:r::::.)' E\'E?::' 'T'~O Yl:1.RS
h?i'RO):n:k':'!:!.~' !:",<:::RY TlOl'.!:E YV...1>.S
U:SS 7,,;.), ONe::!: E\::':~' TlfR:::! r.t:J..1>.S

~h!!~ co you believe ue the p:-incip.!'l !lcvan't:1Ige~ to using :fines

as

o
o

.e~~~s

II

criminal

~ct.ion?

Col. 32
(

s)

2)

(by ....ho:n)

n

Tne 111 ..' e::forcelDe:lt. Ill?ency res:;:>o:>!;:"hle' for U'le exe~~~ion c! -~~r~~~s sives lo~ p=io~ity to
\o>'C.:-=an~5 !o.= no.'1-?&yroe.~t c: !ines

:)

ns

.c)

31.
e)

1)

1)
2)
3)

tracec

c)

Is yo\:: co=t's hantUing of fine revenues audited?

:,

b)

Z~e

D

Co1.3c

a reason fo:: non-collection

a reason for non-c:ollection

6-)

c)

o

Col. 35

De~e:lce.."lt

kno,",,!', nothi...,; serious \o,·ill ~Il?pe.~ to h:..:r,
it: he fa:'ls to ~y a :fine
()

Col,:!:!

o

o:.her (spedfy) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

CoL 3"

- 13 -

- 12 -

,.
/

=

,

+.
«

~-~~--

-

- ---
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APPENDIX C
THE EUROPEAN EXPERIENCE:

- b)

What do yOll believe are thf: p:rinc;ipa.l cU~II"ve..ntages t.o using fines as
criminAl ~a..'1c;tion?

FINES AS THE SENTENCE OF CHOICE

1\

Those who advocate a reexamination of the American policy preferences for sanctions other than fines and a consideration of the latter's
broader application in American courts often dra\" attention

to

recent

reports from Western Europe suggesting that the fine is the sentence of
c;)

A:e there ~ny p1!.rticulll.:r F=0""
_th II •_ yO? feel should be 110'-1 e::ns o:r .l.ssues
c.resse::' 1..'1 II netion!.l s-t:\lcy on the use o! :f.l.nes?

choice in several important democratic countries (e.g., Gillespie, 1980
& 1981; Carter and Cole, 1979; Felstiner, 1979).

Fine use in England,

the Federal Rep-u:blic of Germany and Swe!ien has been increasing, particularly for more serious offenses.

Furthermore, these countries have-

;
IJ

i

i

I!

32.

II
I

been experimenting with innovative ways of determining fine amounts in
relation to an individual defendant's means.
This Western European preference for the fine as a criminal
sanction is in interesting contrast to the ambivalence about fine use in

I

!I
I

the United States.

Yet, on both sides of the Atlantic, similar concerns

are expressed about how to reconcile the principles of consistency and
equity in the imposition of fines and in their collection and enforcement.

Despite these important concerns, there has been very little

empirical research that attempts to assess the extent of the problems
raised by the use of fine penalties or to evaluate the strategies that
have been developed to overcome them.

Nonetheless, the European

countries of most interest to an- American audience, England and West
Germany, have addressed these issues to some extent and a body of
empirical research exists, although it is limited.
-104
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To help remedy this situation, Silvia S.G. casale, a spcial

scientist in the Vera Institute of Justice's London Office, has prepared
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a comprehensive review of the European
current. study.

fj~ne

literature as part of our

federal sentencing statutes have included it.

With additional support from the German Marshall Fund of

Despite the widespread

interest in this mechanism, the only empirical research on the operation

the United States, Dr. casale also undertook a preliminary examination

of a day-fine system (Albrecht, 1980) has not been translated into

of fine collection and enforcement efforts in two English magistrates'
English; consequently, we shall make a particular effort to incorporate
(or lower) courts.

This is an area of particular policy interest to

some of its major findings here. 3

both English and American audiences and one in which empirical material
!he Pre-eminence of the Fine
as a Criminal Sanction

has been virtually non-existent.
In this appendix, we attempt to provide a look at some of the

During this century, the use of the fine has increased dramaticEuropean practices that have particular relevance to policy development
in the United States. 1

ally in England, Sweden and Germany vis- -vis other sentencing options,

After a brief discussion of the extent to which

particular~y short-term imprisonment.

the fine is the sentence of choice in England, Sweden, and West Germany,

Whereas in SWeden (as in all the

Scandinavian countries), the fine has had an uninterrupted history as

we shall turn to a more detailed examination of the "day-fine" system.

the numerically most important penalty, in West Germany and England the

Initially an innovative attempt by the Swedish to fit fine penalties to

fine's pre-eminence is of more recent origin.

the means of the offender as well as to the nature of the crime, the

Although comparisons

across national boundaries are difficult to make because official

day-fine has come into standard use in SWeden and has also been modified
statistics are constructed somewhat differently,4 it appears that West
for application to the West German criminal justice system. 2

Because

Germany shows the mOS.t extensive use of fines for adult offenders

British policymakers are currently focusing on ways to reconcile the
principles of equity and consistency in

thei~

sentenced for non-traffic offenses.

Approximately 75 percent of such

own use of fines, England
offenders are sentenced to fines.

In England, the equivalent proportion

has been debating the introduction of the day-fine into its sentencing
is about 73 percent, and in Sweden it is about 69 percent.
practices.

(See Tables

For,the same reasons, the day-fine has attracted the attenC-1, C-2 and C-3.)

tion of American policymakers, and some .recent proposed revisions of

Again, although cross-national comparisons are

imprecise, it appears that these countries' use of the fine is not
restricted to petty crimes.

For example, as these tables indicate, for

1 For a full report of the study upon which this appendix is
based, see casale (1981).
3 Fora much more detailed discussion of Albrecht's work on the
German day-fine system, see casale, 1981: Part II.

2 The, day-fine, discussed more fully below, refers to a two-stage
process of setting a fine in which the number of units to be fined is
determined first on the basis of offense gravity; the monetary value of
each unit is then set on the basis of a specific offender's financial
means.

't

j

I
t

i
~

f'

• !. t

4 For example" the age groups covered in these statistics are
slightly different for each country: 15 and over in Sweden; 17 and over
in England and Wales; and 18 and over in Germany.

,

.,

t~

\

,

,.,
b

>

\

,

b

.

+

-274-

-275-

offenses against the person, about two-thirds of all offenders in west

--

Table C-1:

Ger.many are fined, as compared to about half of all offenders in England
and Sweden.

England and Wales: Persons Ages 17 and over
Fined by Major Offense, 1979

Whatever the exact contrasts may be for precisely the same

criminal behavior, it is clear that in England, West Germany and Sweden,

Offense

All Persons
Sentenced

Fined

the fine is heavily used and that it is the sanction of choice for many
Violence against
the Person

types of criminal offenses.

21, 768

(52.0%)

41,856

(100%)

2,943

(43.8%)

6,723

(100%)

9,750

(27.0%)

36,117

(100%)

51

(2.1%)

2,469

(100%)

102,305

(58.2%)

175,666

(100%)

9,657

(48.7%)

19,824

( 1.00%)

3,195

(48.0%)

6,659

(100%)

14,065

(67.5%)

20,836

(100%)

342,063

(75.4%)

453,542

(100%)

It is also the primary alternative to short-term imprisonment as
Sexual Offenses
a penalty in all these criminal justice SystEmlS.

Even in Sweden, where

short-term incarceration remains a pillar of its sanctioning system,

Burglary

there is a decided tendency for Swedish courts to see the fine as the
appropriate sentence over imprisonment when t~~ law allows either alternative~ this is particularly evident with respect to simple assault and

Robbery
Theft/Handling
Stolen Goods

simple property offenses (Andenaes, 1974; S.O.U. BOtesverkstlllighet,
1975; and Casale, 1981: personal communication Dr. K. Cornils).

In

Fraud/Forgery

Germany, the tendency -to use a fine rather than a short term prison
Criminal Damage
sentence has been gradually growing over the last hundred years
(Stenner, 1970).

This tendency became even more dramatic after the 1969

revision in the Penal Code.

In 1968, over 110,000 prison sentences of

less than six months were awarded (20% of all convictions); this number

·{

Other Either-Way
Offenses
Summary Offenses
- excluding Traffic
offenses

Source:

Criminal Statistics England and Wales, 1979 (London: H.M.S.O.,
1980) •

r
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Table C-2:

Federal Republic of Germany: Persons Fined in
1979 by Offense Group

Offense GrouE.

Fined

Table C-3:

Sweden:

Offense

Summary
Fine

Total Offenders
Sentenced

Persons Sentenced by Type of Fine
and by Major Offense, 1979
(!

Offenses Against
the Public Order

10,692

(77.8%)

Sexual Offenses

1,607

(33.3%)

Violence Against
t.he Person

29,815

(66.1 %)

13,736

4,830
45,102

(100%)

Summary
Penalty

Court
Fine

All
Fines

All Persons
Sentenced

Offenses Against
the Person

779
( 11.4%)

2,723
(39.8%)

3,502
(51.2%)

6,839
(100.0%)

Property Offenses

8,987
(28.3%)

6,671
(21.0%)

15,658
(49.3%)

31,744
(100.0%)

94
(8.0%)

332
(28.4%)

426
(36.4%)

1,168
(100.0%)

',248
(21.9~)

2,396
(42.1%)

3,644
(64.0%)

5,696
(100.0%)

328
(18.6%)

408
(23.1%)

736
(41.7%)

1,763
(100.0%)

17,145
(91.7%)

1,246
(6.7%)

18,391
(98.4%)

18,701
(100.0%)

'(1.1%)

189
(41.4%)

194
(42.5%)

457
(100.0%)

803
(6.6%)

7,447
(61.0%)

3,182
(26.1%)

11,432
(93.7%)

12,214
(100.0%)

- -- - -

-36,033
-- -

-17,147
- - - ------

(45.9%)

(22.2%)

( 100%)
(100%)
Offenses Against
the Public

Theft and Embezzlement
Robbery

82,667

(76.2%)

138

(5.3%)

108,446
2,613

(100%)
(100%)

!

Offenses Against
the State

';

.~

Other Property

45,368

(76.5%)

59,336

60,074

(83.8%)

71,726

(100%)

i

1 Narcotics

Offenses

J

Other

SUb Total

(100%)

- -(75.3%)
- - - - - - - -305,789
- - - ---.--230,361
(100%)
- - - - - - - - - - - - - - - - - - - -----------

:1

!

{

257,008

(89.9%)

285,754

(100%)

Tax Offenses

,1

1

Other

1
,
'j

q

Grand Total

SUb Total

487,369

(82.4%)

591,543

(100%)

,
Source:

Strafverfol2un2sstatistik 1979 (Wiesbaden
Bundesamt, 1980) •

statistisches

803
(1.0%)

-- - --

i

;

5

1
I

Traffic Offenses

Contraband Offenses

Traffic Offenses

GRAND TOTAL

Source:

R~ttstatistisk

53,983
(69.1%)

- - - - ... - - - - - - - - - - -

-78,582
---(100.0%)

- -- -

176,518
(66.9%)

57,896
(22.0%)

20,590
(7.8%)

255,004
(96.7%)

263,688
(100.0%)'

177,321
(52.1%)

93,929
(27.6%)

37,737
(11.1%)

308,987
(90.8%)

340,270
(100.0%)

orbok, 1980.

.''','

~\
~

·1 ..... b.!.~

o

~l

"
"

M

, 'j

,

'

"

-278-

-279-

was reduced to just over 10,000 (1.8%) by 1976 (Gillespie, 1980:20-21).
Correspondingly, as Gillespie notes, fine sentences rose dramatically:
from 63 percent in 1968 to 83 perc,ent in 1976 (p. 21).

The answer is not entirely clear; however, several suggestions
can be offered from a review of the theoretical, philosophical and
policy literatures on sentencing in these countries.

While the more recent predominance of the fine in the English

It would appear that. a central sentencing goal in these systems

system is less clearly attributable to a dramatic shift away from impri-

is punishment; both the fine and

sonment across all types of cases, research indicates that in relation

terms, although deterrence is also a .consideration (I10rgan and Bowles,

to serious offenses a similar pattern of events is discernible in
England.

An analysis of convictions for offenses of violence against

the person ovex the period 1938 to 1960 in England and Wales shows that
the most outstanding sentencing phenomenon was the shift from short-term
imprisonment to the fine (McKlintock, 1963).

Especially in convictions

at the indictable level, the increase in use of t.r:,"~, fine for such
offenses was far greater than any other penalty (po 149).5
Why is this?
expre~sed

1981 ) •

bnprisonment~re

seen largely in these

In all these count,r ies, there is a long tr.adi tion of using

monetary penalties going back to the Middle Ages and before (Leach,
1981), and problltion, with its central rehabilitative aims, has been

used in recent times far less frequently and far more selectively than
in the united states.

Fines (monetary penalties) and short-term bnpri-

sonment, therefore, have long been turned to as punishing penalties.

In

, '

England, the recent trend away from short-term bnprisonment and toward

Particularly given the pervasive reservations

about the use of the fine in the United states, why have these

countries embraced it as the sentence of choice?

even heavier reliance on fines has been explained in terms of several
related factors (McKlintock, 1963).

Among the most important are,

first, the proportional in.crease in young offenders (especially those
convicted of crimes of violence) and the prevailing policy of not
imprisoning offenders under 21 years old (see,

",

Adv'\t~ory

Council on the

,\

Treatment of Offenders, 1959; Criminal Justice Act til) 1961); second, the
increase in non-stranger crimes of violence; and third, prison over5 Despite some controversy, there is reason to ;"believe this trend
will continue. In 1979 the Lord Chancellor of England in his address to
the Magistrates' Association expressed the opinion that the fine might
appropriately be used more frequently as an alternative to imprisonment. Although his suggestion seemed to be limited to cases of dishonesty and damage to property, rather than embracing offenses of,
violence against the person, it is non~theless indicative of the official position in recent years. The October 1980 Home Office circular
from the Permanent Under Secretary to the Chief Clerks of the Magistrates' Court expressed a similar view. While there was sharp reaction
in th,e press and the courts, it was centered on the perceived att~npt to
dictate sentencing practice and not on the desirability of extending the
use of fines.

crowding and a general disenchantment with the deterrent effects of
short-term

imprisonm~nt.

In short, therefore, it appears that fines

have been seen primarily as an alternative to incarceration when offen-

I';
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>
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d€:rs are thought to require punishment but when confinement or specific

victions, demographic or socioeconomic status.

(See, for example,

rehabilitation are not thought appropriate. 6
Davies, 1970; McKlintock, 1963:172; and Saftley, 1977:7-9.)
One important dimension of this perspective on sentencing is a

less, such findings tend to be nsed as a support for the idea that the

widespread skepticism in these countries about the deter\tanteffects of

fine is nq less ineffective as a sentence than is incarceration for

,:

incarceration.

The notion prevails, therefore, that fining may be
fined offenders.

pcnologically effective (Morgan and Bowles, 1982:204) or, at least, that
.i,t is

~

Nonethe-

todial sentences (because of their potential harmful effects) until

ineffective in terms of subsequent behavior by offenders who

are fined than are other penalties (Harris, 1980:10).

their deterrent value can be firmly established, fines are viewed favor-

The somewhat

ably in many circumstances.

1;

tentative tone of thif,~ proposition ~Q, no doubt,
.~

a result of the general

disinclination to claim any generalizable effect for any sanction.

Despite the dissimilarities between these European countries and

And,

the United States with reg~£d to the use of fines and attitudes toward

lndeed, it is extremely difficult to provide credible research data

their use, the concern is similar on both sides of the Atlantic about

demonstrating any direct connection between sentences and recidivism

the equitable imposition and enforcement of fines.

rates, although English and German researchers have attempted to examine
this elusive relationship.

They have done so, however, largely by the

unsatisfactory means of comparing the reconviction rates of offenders
sentenced by different penalties.
Germany, suggest that for

~1e

For example, data from Mainz;

1953 to 1964 period, reconviction rates

for fined offenders were significantly lower than for those sentenced to
probation or short-term imprisonment
r(,spectively; Stenner, 1970).

(18%

compared to

22%

and

Because tl1ere is a general disinclination to use cus-

56%,

Findings are similar for England but they

are equally as unenlightening because one-cannot/b~)) certain that the
groups of offenders sentenced to different penalties are not substantially dissimilar in terms of their backgrounds, including previous con-

Although each of

these countries has a somewhat different social structure and welfare

I

1

policy, all are characterized by an unequal distribution of weal~h and

f

by a population of criminal defendants heavily drawn from the bottom

,f

ranks of that distribution.

)

I
I

I

The poverty of many offenders is one of the

major factors noted by American practitioners and policymakers who
hesitate regarding the expanded use of the fine.

I

It is reasoned by many

that if fine amounts are directly rela,ted to the seriousness of the

J

I

offense!"but, at the same time, kept low enough to ensure that most

!I

defendants have a reasonable chance of paying them, then more affluent
offenders will be able to "buy" their way out of punishment and the poor
will suffer proportionately greatel,' deprivation in meeting their obligations.

6 r:rJ1en~ are some notable exceptions to this; for example, in
Sweden short-term incarceration is the standard penalty for drinking
dl'iving offenses, and fines are als() often added to probation and conditi.onal sentences. (In contrast, fines in combination with other senteHces are rare in both England and Germany.)

This dilemma has also led some in England to oppose further

expansion of ,:i;;,he use of fines as an al tt~rnative to impriaonment for more
serious offenses (Shaw, 1980).

In addition tq the ethical problems

involved, it is feared that default rates will increase, that the costs

\

J
..
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«
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of collection will escalate, and that the poor will be jailed anyway for

the Swedish system and the German system which was modeled after it:

default.

the number of day-fine units to which an offender will be sentenced is

This same dilemma, however, has led others in England to

to be determined first with regard to the seriousness of the crime but

suggest that the courts consider introducing a day-fine system, such as

without regard to the means of the

that used in Sweden and in West Germany, to levy fines that are both
consistent (in relation
to offenders' means).

to

offender~

subsequently, the monetary

value of each day-fine unit is to be determined by what the offender can

offense severity) and equitable (in relation

afford to pay (his or her means and financial responsiblities), so that

This mechanism for fining offenders was specific-

the penalty causes an appropriate level of economy short of actual hard-

ally designed to balance tlle principles of fitting the penalty to the

ship.

crime while exacting equal sacrifice from different individuals, that

The degree of punishment, therefore, should be in proportion to

the gravity of the offense, and equivalent across defendants of differ-

is, fitting the penalty to the offender's means. 7

ing means.
Day-finta Systems: Reconciling the
principles of Consistency and Equity in Setting Fine Amounts

Despite this theoretical reconciliation, it is not clear that
either the Swedish or the German system operates to ensure it always

The day-fine system is a Swedish innovation that attempts to
reconcile the two potentially conflicting principles of consistency and

occurs in practice.

equity in sentencing by creating a two-st\age decision setting the amoun-t

fine units imposed are indeed reflective of the perceived seriousness of

of the fine.

\\,

;::>/

the offenses.

The theoretical separation of"t:he stages is identical in

Official statistics show that the number of day-

(See Tables C-4 and C-5.)

However, less is known about

the monetary value of the qay-fine units imposed on offenders of varying
means, because official statistics do not provide fine amounts according

7 Although the English have not yet adopted a day-fine system,
English fining practices already recognize these dual threads in the
decision-making process. Moreover, it has also been argued that the
decision whether to use a fine should be separate from the decision as
to the fine amount (Latham, 1980 ). The English High Court requires a
court "to consider first what type of sentence is appropriate. If it
decid~s that the appropriate type of sentence is a fine, it is then
necessary to consider what would be the appropriate amount of fine
having regard to the gravity (or otherwise) of the offense. Finally ••• the court should consider whether or not to modify this amount having
regard to the offender's means" (p. 85-6). However, there is considerable disagreement among English practitioners as to the proper relationship between the amount of the fine and the offender's means.:' At one
extreme are, those who call for a uniformity in the decision with a clear
implication that a tariff system based upon offense is appropriate
(Justice of the Peace, 1967:36). At the other extreme are those advocating something closer to a day-fine system in which the fine is CJ
increased or decreased based upon the offender's means {Scottish Council
on crime,1974~ Advisory Council ontlle Penal System, 1~hO). In the
latter case, however, the mechanical problem of how to detennine the
offender's means for the purpose of fining has not as yet been resolved.
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Table C-4:

"'~

I,

Sweden: Persons Fined by a Summarx Fine,1 a summary
- penaltx2 or a Court Sentence, by principal Offej,ise
and the Nature and Size of the I!'ines ,1979

• i

",{

'I,

(~

Table C-5:

Federal Republic of Germany: Persons Fined bX
Number of DaX Fines by Offense GrouE in 1979

'\

'I1

1

,/

Persons Sentenced to Day-Fines or DisciElinarx
Fines, Number of DaX-Fines or Days
PrinciEal Offense
Offenses Against
Life and Heal th3
Offenses Against
Liberty and Peace4
Sexual Offenses
other Larceny
Offenses
Theft Offenses
Robbery
Deception/Dishonesty.
Embezzlement
Damage
Forgery
Perj ury/False
Statements
Offenses in Respect
of public Office 5
Narcotics Offenses

1-9

10-29
---

30-49

50-99

100-180

I

:l,

TOTAL

-I

,-1

1

580

3

654

664

65

I

1,966

Offense GrouE

5-15
Day
~~

16-30
Day
Fines

31-90
Day
Fines

Offenses Against
the Public Order

3,292
(30.8%)

4,100
(38 •.3%)

2,860
(26.7%)

Sexual Offenses

220
(13.7%)

638
(39.7%)

10,034
(33.7%)

11,357
(38.1%)

12
(8.7%)

35
(25.4%)

76
14
(55.1%) (10.1%)

Theft and
Embezzlement

47,627
(57.6%)

22,289
(27.0%)

11,340
1,367
(13.7%) (1.7%)

38
( 0%)

6
(0%)

82,667
(100%)

Other Property

15,839
(34.9%)

16,950
(37.4%)

11,308
1,198
(24.9%) (2.6%)

70
(0.2%)

3
(0% )

45,368
(100%)

1,206
(21.7%)

2,365
(42.6%)

6

13
4
7
2
9

:]38
"
50

319
49

266
26

48
3

1,377
128

3,882
3,272

133
700
1
182
71
400
28

5

909
158
1,762
33

320
1,840
1
431
94
1,391
72

4,353
5,833
2
1,549
328
3,584
133

49

48

46

6

149

529
301

513
257

462
154

66
22

1,570
734

• --;.;"~ c::..

17

20
3
22

1
!

I

'I

'-,1

,!

Violence Against
the Person

:j

;t
1

I
J

Robbery

428
(4.0%)

11
(1.0%)

1
(0 %)

10,692
(100%)

659
(41.0%)

86
(5.4%)

3
(0.2%)

1
(0.1%)

1,607
( 100 %)

7,846
(26.3%)

569
(1.9%)

9
( 0%)

29,815
( 100 %)

1
(0.7%)

138
(100%)

TOTAL-

J
~
~

·i

"j

!i

Other

-,

A summary penalty is imposed by the prosecutor for offenses for Which no
penalty more severe than a fine is prescribed or, in certain instances, for
offenses in Which the scale ot'>,penalties includes imprisonment for six
months at most. In the case of\, a summary penalty the most severe
punishment that can be imposed -is the total of 50 day-fines for one offense
and 60 day-fines as a common penalty fo;!; aeveral offenses.

3

Including murder, manslaughter, assaults.

4

Including kidnapping, threat, intrusion, wire-tapping.
E.g. threat to public official, bribery.
All persons are included, that is, the fine might have been the one and
only penalty or the fine is combined with another penalty, for example
probation.

Source:

361+
- Day
Fines

:1

Footnotes
1 A summary f.ine is a fine in writing imposed by a policeman. It is only
imposed for minor offenses, for instance, disorderly conduct and can at
most amount to Sw Cr 300 for a single crime and Sw Cr 700 for a common
penalty for several offenses.

5

181-360
Day
Firies

\

I!

2

91-180
Day
Fines

R!ttstatistisk orsbok, 1980.

Sub Total

Traffic Offenses

,

t

60 I 720

(23.6%)

j

,

78,230
(44.5%)

Grand Total

f

138,950
(32.1%)

104
(1.9%)

2
(0%)

- - -- - - --- - -- --- -- 35,962
3,766
134

57,734
(32.8%)

(20.5%)

- - - - - ------ - - - - -

J

I

------ --

1,873
(33.7%)

105,829
(41.2%)

(2.1%)
~

~

-

88,885
1,538
(34.6%) (0.6% )

163,563
124,847
5,304
(37.8%)
(28.8%) ( 1.2%)

-

-175,837
-- -

(0.1%)

11
( 0%)

33
(O%)

3
( 0%.)

257,008
( 100 %)

167
(0%)

14.
(0%)

432,845
(100%)

( 100 %)

---.

~~

1

,

5,550
(100%)

Source:

Strafverfol2un~sstatistik

Bundesamt, 1980) •

1979 (Wiesbaden

Sta t{stisches

--~----

'.

--

----------------~---------------~-------
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Nevertheless, the Swedish system

living together on a reg'ular basis, but if the other person is employed,

appears to work smoothly in prac'cice and its adaptation to the Gennan
courts in 1975 seems successful.

twenty percent of the second income is added to the sum.

Most German practitioners accept the

child maintenance rate is stilitracted for each dependent child.

system, the use of finel:.' has continued to be high, and fine amounts have

From this day-fine unit, a graduated reduction is made depending on tax

Because the day-fine'system has attracted wide attention in

contributions1 to the basic unit there are a scale of additions reflect-

I'

Britain and the United states" we shall describe its operations in some

ing high income levels.

Interes tingly, the most extensive piece of empirical research

This complex fonnula is only useful because generally rather

on fining in the European literat.ure is not on the original Sw'edish
day~fine

detailed and complete infonnation concerning a defendant's income is

system which has generated most of the attention, but on the

readily available in the courts, particularly as compared with the data

German day-fine system which was only recently adopted (Albrecht,
1980).

The

day-fine is then calculated as 0.1 percent of the resulting figure.

actually increased.

detail.

Half the basic

This is fortunate, however,

b~cause

available to German 3 English, and ~nerican court systems.

the legal and social context

The informa-

tion is usually collected from the defendant by the Swedish police on a

of the Federal Republic of Germany is more analogous to the English and

"levnadsberattelse,'" a personal data 'fonn.

American systems than is the more idiosyn9ratic Swedish context.

means covers:

The section dealing with

(a) Isalary and other related benefits, including pension,

annuity, free accommodation or food, etc); (b) other income from real
The Swedish Day-Fine Model

estate, capital, additional work, spouse/living partner's work; (c)

The Swedish model for imposing day-fines is daunting because of
its technical complexity.

The State Prosecutor General issued a circu-

lar in 1973 setting forth precise procedural instructions.

The calcula-

tion of available funds is based on the individual's gross annual income
from which are subtracted business expenses, maintenance or living
expenses; there is a twenty percent reduction for persons married or

children and the degree of their dependenGe; and (d) income tax return.

!I

I

I
~

!I
!

!,
"

The offender attaches his income ta~ return or his tax receipt to
the police form.

~le police may verify the information by application

to the tax authoritles but in practice they rarely check in this way,
relying instead on t~e offender's statement, which may be more reliable

I

in Sweden than would be the case in a less homogeneous society.

Some

practitioners feel that tlle mere existence of the verification possibility is sufficient to guarantee reliability.

8 Research on the German system, however, suggests that for the
50 percent of the sample for which income data were officially
available, there was a significant correlation between median income and
the value of the day-fine unit imposed (Albrecht, 1980:207-9). However,
the relevance of additional economic factors (e.g., dependents) was not
as clearly demonstrated (p. 214).

Because the infonnation on offender's means is so deti:liled and
accessible in the Swedish system, the Swedish model is not particularly
useful for potential transfer.

,
I

r
!1

.. ,)

+

The ~V'est German court system, however,

~\

--------· '.
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-289-288Although there is no direct correspondence between the number of
is more analogous to the English and American systems with respect to
Tagessatze and terms of imprisonment imposed for similar offenses, the

',\

the degree of information available about offenders' means, as well as
360 maximum is logically linked to the idea of a one year prison term.
the heterogeneity of the society.
The assesament of gravity of the offense is not strictly or solely
The west German Day-Fine Model
determined by a canparison of prison sentence alternatives, but prison
The German Tagebussensystem (day-fine system) is also based upon
Inaxima for certain offenses as well as the general tariff system for
a two-fold assessment:

the number of Tagessatze (day units) is deterprison sentences operating in practice with respect to various offenses,

mined by the gravity of the offense and the extent of the offender's
do seem to playa part in defining the relative seriousness of offenses
culpability; the monetary value of each Tagessatz is determined by con(Horn, 1974).
sideration of the offender's means.

(See, Zweites Gesetz zur Reform des

Strafrechts 1969, section 40.1).

individual on welfare might thus be

The calculation of nwnber of day-units corresponding to the
An

offense is not narrowly prescribed by the law.
fined five day units of two deutsche marks

(0 .M.)

each for a :(mi:-1or

Courts have, therefore,

evolved guidelines relating to this decision which may vary from region

offense (i.e., a ten D.M. fine, or about $4 in 1982.dollars).

to region. 9

r.n the area studied by Albrecht (1980), the regional

The two D.M. value of the Tagessatz is the minimum permitted
authorities had produced guidelines for ranges of day-fin!d units
(under $1.00)·; the minimum number of Tagessatze ;Ls five.

Therefore, the
corresponding to broad offense groups.

However, the range is so great

above example represents the least possible fine in the German day-fine
for particular offense categories (e.g., 10 to 50 units for theft) as to
system.

The notion of minima and maxima, of course, is inimical to the
render the guideline system virtually meaningless.

pure concept of the day-fine (Grebing, 1976:91).

Given this latitude,

Yet the German system
it is possible for a judge to tinker with the figures in such a way as

has maxima as well as minima.

The highest number of Tagessatze
to assign a number of day-units within the range based not only on tile

imposable for a single offense is 360; the maxunum value of a Tagessatz
degree of gravity or culpability involved, but also on a calculation
is 10,000 D.M. (about $4,000).

of

Therefore, under the Tagesbussensystem,
'I
\

a fine may vary from 10 D.M. (about $4) to 3.6 million D.M. ($1.5

'::'{!

)1

million), or 7.2 million D.M. ($2.9 million) for consecutive sentences.

:1
·f,

against offenders with substantial means (Albrecht, 1980:221).

"

\

,I

,«

>

.

This puts the cart before the horse and

;\

raising the actual level of fines imposed, especially in traffic cases

=

day unit for the defendant.

,r

The introduction of the day-fine system. in Germany has had the effect of

>

what the result.ing total fine would be, given the value in D.M. of each

I
II

'J

'I~
'.I

9 Data on England and Sweden, as well as Germany, suggest that
there is considerable variation in courts' sentencing practices, even
within offense categories, across regions of the country with respect to
imposing fines and custodial sentences. such regional v-ariations seem
greater than the variatif)ns among judges within a given region, and are
probably at least partially the result of differing "judicial cultures,"
(See Hood, 1962; Tarling, 1979; Schiel, 1969; and Church, 1978.)
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reduces the day-fine system in practice to a post facto rationalization

offender's culpability), the less stringent are the requirements for

of a decision based on more traditional sentencing notions.

ascertaining means.

For this reason, there has been some discussion in Germany of

Further sources of: information were discussed during a recent

reforms to ~he system aimed at separating the two stages of the decision

German legislative debate on the Tagebussensystem.

so that the official assessing the appropriate number of day units would

decided that the confidentiality of tax returns should not be revoked in

be a different individual from the person responsible for the calcula-

order to facilitate the operation of the Tagebussensystem.

tion of day unit values based on means.

Germany, banks are already under an obligation to assist the courts or

The first decision might

However, it was

In west

require judicial expertise, but the second is clearly a matter of

the prosecutoria'l authorities by providing information concerning

socio-economic assessment.

persons named, but this source of information is apparently rarely used

Employment of different personnel would

ensure the important separation of these functions and might even reduce
time spent in court.

in practice in the day-fine system.

The second stage in the assessment could equally

Additional problems concerning the estimation of means arise in

well occur in the fines office, where competent staff could make the

the case of non-earning housewives, students and the unemployed.

If the

necessary inquiries into means.

housewife is divorced or separated, support payments may be used as a
basis for assessing means; student grants and scholarships are likewise

The problem of assessing offenders' means has received some
attention from critics of the German system because, as English policy-

taken into consideration.

makers are quick to note, the efficacy of a day-fine system hinges upon

ing unemployment or welfare benefits remains, and the Germans (as the

the ability of courts to assess income.

Clearly, absolute accuracy is

However, the problem of the offender receiv-

English) have not found a satisfactory solution to it.

,

Albrecht and

I
not possible, and is not demanded by the German law, which recognizes
that in some circumstances only an approximate measurement may be feasible.

t

practitioners interviewed by casale in Germany report that the courts

I

normally apply the minimum of two D.M. as the amount of the Tagessatz on

I

I

the assumption that even the poorest offender will be able to pay such a

I

The law allows this flexibility in particular if the evidence is
not at hand or not available or if unreasonable delay would result from
investigations to obtain the evidence.

In practice, the solution to the

II
f.

I

nominal fine.

However, such "symbolic fines" are cont,r.oversial, with

skeptios viewing them as inadequate to punish or to deter crime.
A further difflculty in assessing means stems from fluctuations
F,

means inquiry is usually an estimate based on easily available informa-

in income... The law provides for averaging income over time in cases in

tion, normally from the offender and from the police report, which may

which earnings are not static.

contain details of employment.

As a practtcal matter, the lower the

However, a problem which has not been

fully solved is that of the offender who becornes unemplqyed after the

expected number of Tagessatze (i.e., the less grave the offense or the

time of the means assessment.

II

Under present German law, there is no

-----~---
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possibility of reducing thta original amount of the Tagessl:1tz, although
the offender may be able t;o negotiate a moderation of the terms of pay-

living, support obligations and other factors" (Kansas Statutes

mente

Annotated, §21-4610).

This might mean that he/she had a longer period in which to pay

the fine or installment.

The fact that the amount cannot be reduced,

Some might argue that establishing a system of day-fines to be

however, has serious. implications for the unequal sacrifice felt by

tailored to offenders' means would be inconsistent with the .American

offenders who lose their jobs.

trend toward uniformity in sentencing.

However, wide discretion in

setting fines alrady exists, and a system of day-fines could serve to
The Day-fine in America:

Future Possibilities
rationalize this discretion somewhat better.

One of the re(~ent bills submitted to Congress for revising the

It seems likely that

similarly situated offenders (in terms of case characteristics and
federal criminal code has called for a type of day-fine system, whereby

financial resources) would be fined in similar amounts more oft~n under

the court couln ser1tence an offender to pay a daily fine for a term of
a system of day-fines than under the present nonsystem.

If

not less than ten 'days or more than 1,095 days (three years):

"The

ji

court on the bas:is of such offender's employment income, earning capa-

who fear

I

we have l;ie€!n discussing.

,I

;1

r
city, or financ#al resources.

$1,d~0

exceed (1)

The amount of such daily fine shall not

per day for a Class 11. or Class B felony; (2) $500 per

day for a Clast~ C or a Class 0 felony i (3) $100 per day for a Class E

I

felony; or (4) $50 per day fora, misdemeanor or a violation" (§1, 93rd

.1

This bill has never passed Congress.

'/

,.

Tb our know-

',j

!

ledge, among ,American jurisdic·t:,fons, only the statutes of Kansas provide
for a type o~ day-fine, although that la\,/ also provides for community

con l.t on

0

b

The statute specifies that, as a

j

I
I

i~1 required to satisfy monetary fines or costs or reparation

J

or restitutlLon obligations by perfonning services for a period" of days

,

\,1

the court on the. basis of abih,' ty to pay, standard of

~

I
f'
I

/1

II

II
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II

1
II

~:"
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be
«

system (e.g.,

b~ing considered in Germany are not made part of .the
r\

s€(fting narrower guidelines for the number of day-fine

of decision-making) •

'r

ordered to ":,Perform services under a system of day fines wherebY"the

Iii

such as those

•1

'pro atl.on or suspended sentence, a Ka~sas defendant may be

determined~y

day-fines to suit their inclination might be widespread if mechanisms

units by type of charge and circumstance, and separating the two stages

.

'I

a large scale, the German experience with judges presumably adjusting

;1
!

'I

defendant

If American courts were to aqop,t day-fines on

,1

I'

fff

the theory would suggest.

j

I

d' i

because the implementation of a concept is often far more casual than

'.j

-

service in Ij~eu of cash payment.

And these fears may be partially realistic ,..

I

.1
I
.!

l:

Congress, 197~).

disparity,~nvision a less systematic approach to day-fines than

I

1/

amount of the da:i:/ly fine imposed on an offender shall be fixed by the

Perhaps those

1

Problems in obtaining information. about defendant's means migh'c
also be hand.led as they have been in Germany.

Germany has "solved" this
I(

problem by sacrificing the verification of means information.

"

The

German day-fine system depend~h~avily on self-report of income •. If the
courts know \\fha t type of job the offender has (e. g., for the purposes 6f
estimating bailor recognizance or through Probation pre-sentence

.j

I

reports), this may become the sole 'basis for a rough aSsessment of

I

income level, however, estimatiop is said to be easiest .eor those

~~~1'~:i_!L_-'--_ _--'---'_ _ _ _ _ _ _ _ _ _ _ _~ ____________
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r
working at the lowest level jobs or who are on public assistance.

Given
enforcement techniques.

the prevalence of poor defendants in United states courts, and the

slightly better (at least for the three countr~es
...
on which we have

\

German experience of few problems from assuming poverty, perhaps we

focused), but there is at least some research information to be

could also sacrifice income verification without a high level of abuse

reviewed.
to the system.

Nevertheless, the possibility of obtaining verified

affluent.
Enforc~nent10
sta~istical

concern that expanding fine use

to European levels would only increase d efault and the problems asso-

convicted of more serious offenses and for those offenders who are more

Virtually no routine

The
d e f au It rates of these court syst'''''ns
.
=
are of interest

because American policy-makers express

income information would be worth exploring, particularly for those

Fine Colleotion and

The situation in Western Europe is only

ciated with it:

rising enforcement costs and'Ja~'1'~ng poor defendants

for nonpayment.

The success Western European court ~ystems have had

with various enforcement techniques is also of interest, not just

data are available in the United

because there is so little known about th~s
~
process in the United

states about collection rates or the use of and success of various

Sta tes, but because many o f tJ1e methods applied in Europe are the same
as those available under Amer i can statutes, particularly coercive
methods such the garnishment of wages, th e seizure of property

10 The terms collection and enforcement, as applied to fines, are
often used interchangeabl~. certain methods used by magistrates' courts
to promote the payment of fines are clearly persuasive (e.g., reminder
letters, means summons). others are more coercive in nature: the use of
distress or committal entails forcible seizure of property or person.
Because of this important difference we refer to persuasive methods as
part of a collection strategy, whereas coercive means of securing payment are viewed as modes of enforcement, although we also recognize
actual use of these methods reflects more a continuum of behavior than a
dichotomy. It might be argued that the means warrant is coercive rather
than persuasive and therefore an enforcement rather than a collection
technique. However, the object of the Ineans warrant, or means inquiry
warrant as it is sometimes c.alled, is to coerce appearance rather than
to coerce payment. Thus it lies in a no man's land between the techniques adopted to persuade offenders to pay and those designed to force
them to pay. The means warrant, though it has a cO.ereive element, can
appropriately be viewed as part of the larger strategy of bringing
offenders to court to inquire into their means. Again, although the
court has the ultimate power to coerce payment, the means inquiry in
itself is not used to coerce payment in the sense that in practice the
default court decides whether or not to issue and suspend a committal
warrant. The effect of the means inquiry is almost always to allow the
offender a chance to pay voluntarily. We have hli!ard of only exceptional
instances of imprisonment at default court; indeed this is only possible
if the court had at a previous hear.ing (either .at fine imposition or at
an earlier means inquiry) set an alternative of imprisonment in the
event of default.
Therefore, although the means inquiry might be viewed a coercive
measure, distress, committal and attachment of earnings are clearly more
coercive measures.
The payment in pr.operty, money, or in time served
is threatened to be exacted forcibly.
'.

(distress), and committal to jail.
English research suggests that successful collection is closely
related to the amount of the fi ne-- 1 ower fine amounts being more easily
collected--and to the fi

i 1
nanc a resources of the offender--more affluent

offenders being more forthcoming with the'

~r

Davies, 1970).11

payments (Softley, 1977;

Given the relative lack of resources of most criminal

c·
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offenders, it is not surprising then that fine amounts in England tend

Obviously, not all fine collection occurs "voluntarily", that is,
without specific enforcement action on the part of the collection agent

to be low, well below statutory maxima. 12
to ensure that default remains at a minimal level. 14
Despite low fine amounts, default is not uncommon in English

Sometimes, these

actions are merely written or verbal reminders, or a request that the
Magistrates' Courts.

Again, while official data are lacking, research
defaulter appe;r in court for a means hearing.

These non-coercive

suggests that about a quarter of fined offenders are in default (that
techniques are not, however, ineffective enforcement devices.

In the

is, in arrears) after 18 months (Softley, 1977i Casale, 1981).13
Collection success appears somewhat better in both

SWed~n

although once again official data are not available.

two English Magistrates' Court samples mentioned above (Casale, 1981),
and Germarly,

In Sweden, it is

55 percent of the city sample voluntarily paid in full, and an additional 11 percent paid after such non-coercive collection measures were

reported that almost all fined offenders pay eventually as a result of
applied (34% of those so "reminded").

In the town sample, 52 percent

vigorous civil enforcement practices against defaulters (Casale, 1981;
paid in full voluntarily and an additional 15 percent paid after being
personal communication, from Dr. K. Cornils; Uts5lmingslag, Ch. 4).

The
reminded (31%).

(See Flowcharts C-1 and C-2 below.)

Similarly, in

Albrecht study mentioned earlier in Baden-Wurttemberg (1980) suggests
Baden-WUrttemberg, Albrecht (1980) found that 64 percent of the fined
about an eight percent default rate in this German jurisdiction.
offenders paid their fines without any enforcement action and that an
additional 16 percent paid after just a reminder letter (46% of those
12 Unfortunately, official statistics on fine use and collection
are not readily available in England, and this statement is based upon
limited research data. Softley (1977) shows that in 1974, only 5
percent of the fined offenders he sampled had been sentenced to a fine
of more than 50 (which is under $100 in 1982 dollars); 61 percent were
fined to less than 90 (under $180). casale's preliminary investigation
of two I-fagistrates' Courts (1981) indicates that the median fine amount
in the central London court she studied was 10· (x = 28); in the
provincial court studied the median was 50 (x = 64).

who received them).
Nevertheless, more coercive techniques are also required to
ensure minimal levels of non-payment.

use of the same major methods to collect When fines are in arrears:
garnishment of wages, seizure of property (distress), and
prison for nonpayment.

13 Softley's data reflect a 1974 sample of fined offenders in
England and Wales. casale's data are based upon two more recent sampJ.es
of fined offenders drawn from an urban Magist~ates' Court and one in-a
provincial town. In casale's urban court sample, 16 percent were jailed
for default, 8 percent were written off (whereabouts unknown, incarcerated for another offense, died), 0.4 percent were remitted on. appeal,
and 3 percent were outstanding after 18 months. In the town sample,
after 12 months, 0.4 percent were jailed for default, 14 percent written
off, and 9 percent outstanding (1981:Diagr~ns 1 and 2, pp. 28-29).

All three countries threaten the

differing degrees.

co~nittal

to

However, they use these enforcement methods in

wage garnishment is used infrequently in all

countries, but policies differ considerably with respect to the use of
distress and committal.

14 In both Sweden and Germany, the collect.ion agent is not the
court or the police but the civil authorities who specialize in collection; in England, it is the courts and the police Who enforce fines payments, but it has been proposed that a specialized office be set up and
manned by trained social workers to deal with fine defaulters (Wilkins,
1979) •
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FLOWCHART C-1
In Sweden, distress is the primary enforcement tool, and one that

is very effective, according to conversations with Swedish authorities.

payment/collection/Enforcement Process at City Magistrates' Court

Fines are treated like civil debts and means inquiries are used to
identify willful !iefaulters whose property is then vigorously pursued.

238
fined offenders
\
( 100 %)

The Germans appear to use distress more sparingly (11% of fined offen29 served

ders, according to the Albrecht sample (1980) and with modest success

time

132 paid

( 12%)

in full
(55%)

( Collection

Measures~~_____________1

26 paid
in full
( 11%)

(EnfOrcement

Measuresl~_____________

1
10 served

time
(4%)

1 remitted
on appeal
(0%)

19 written
off totally/
partly
(8%)

6 outstanding
after 18 month
minimum
( 2%)

Source:

\,«

b.

•

+

Casale, 1981 :44.

1

15 paid
in full
(6%)

--~~--

-
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C-2

(about 20% resulted in payment).

The English U6e distress rarely,

although its use is increasing and certain courts already use it with
Payment/Collection/Enforcement Process at Town Magistrates' Court
great regularity. 15

For example, in the town court studied by casale

(1981), 12 percent of the sample was faced with a distress warrant.
249 fined offenders
( 100 %)

This resulted in full payment by 38 percent of these offenders and
-.

partial payment by another 10 percent. 16
128 paid
in full
(52%)

Imprisonment is clearly the ultimate coercive recourse to elicit
fine payments; alternatively, it can be a sentence imposed in lieu of
payment.

Collection Measures

I

Although jailing defaulters occurs with different frequency in

these countries, all take the position (though not without dissenting
38 paid
in full
(15%)

voices) that jail is a necessary threat behind any fine system, and none
have outlawed its use with defaulters.
In Sweden, ~\prisonment is rarely used, perhaps because of their
success with distress as a device to enforce payment.

21 paid
in full
(8%)

Enforcement MeasuresJ

Indeed, as the

use of distress has increased since the 1930s, imprisonment has decreased so that by 1979 only 17 out of the 27,737' people fined in Sweden
\

were taken into custody for default (Rattstatistik,orsbok, 1980).
England': imprisonment is more frequently used as
1 served
time 1'(0%)
),

\\
"

34 written
off totally/
partly
(14%)

,I
::-=+"""'

27 outstanding
after one year
minimum
( 11%)

Source:

Casale, 1981:45.

~\

In

enforcement device.
\,

In 1979 alone, there were 17,044 prison receptions in B\'lgland and Wales
\

for fine default; this ,represents about 23 percent of: th,e annual prison

15 Consequently, follow-up researchpeing conduc;tedby t.he Vera
Institute's London Office on fine enforcement in Magist,irate,s' Courts ilB
focusing on at least one such court in order to ascertain hClw and why
this method is selected.

--

If

11 i

~'

16 Interestingly, in neithe,r Germany nor England do we know
whether payment was a result of actual sale of property seized, or a
result of the threat of seizure having encouraged the defaulter to pay
the fine. The Vera research currently underway in England hopes to
determine this (see Chapter IV, footnote 17).
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receptions (Prison Statistics, 1980).17

These figures are high in part

because English courts fine so many offenders; however, the official
proportion of all fined offenders incarcerated for nonpayment is not
known.

casale's preliminary

inve~tigation

of

t~

Magistrates' Courts

proportion of offenders in these lower courts who are "social inadequates," that is, those who repeatedly serve short-tenn sentences for
fine default after conviction on charges such as drunkenness.

There are

data on England, in addition to casale's work, that suggest this type of

indicates that 12 percent of the offenders fined in the city court

offender may represent a major group among those incarcerated for fine

served time in lieu of fine payment immediately after sentence (many of

default (Wilkins, 1979; Sparks, 1971).

them public inebriates); an additional two percent were imprisoned after

the English will .soon decriminalize public drunkenness, it has been

enforcement efforts failed to result in payment but they paid the fine

proposed that newly constituted fine enforcement offices (outside the

after serving a short time in jail and were released; finally, another

courts) be staffed with specially trained social workers who may be able

four percent were imprisoned and served a sentence after enforcement

to assist this population and thus avoid their incarceration (Wilkins,

efforts failed and they did not pay the fine (see Flow Chart C-1).

1979).18

These data suggest, therefore, that about 18 percent of the fined offen-

~lliile it appears unlikely that

The Gennan system, on the other hand, has r~loved the offense of

ders in this urban lower court spent at least some time in jail either

drunkenness from the criminal courts al together.

in lieu of fine payment (16%) or before paying it (2%).

national statistics are lacking, research data suggests that in some

In substantial contrast, the data from the provincial town court

Nevertheless, while

regions 10 percent of the prison population is made up of fine defaul-

studied by casale suggest that only 0.4 percent of the fined offenders

ters but that over a third of them eventually get out of prison by

(few of whom were public inebriates) spent any time in jail; none wer'e

paying the, fine (NUsslein, 1969).

committed for nonpayment immediately after sentence, and most of those

the day-fine system (1980) indicates that four percent of fined offen-

threatened with commi·ttal at a later point paid their fines befo:ce being
jailed (see Flow Chart C-2).

ders were imprisoned for default.

Albrecht's Baden-Wurttemberg study of

However, threatening the defaulter

with committal appears to be an effective means of enforcement in

This very preliminary research on England suggests, therefore,
that there are substantial differences in the proportion of fine offen ...

Germany: Albrecht founding that while 15 percent of the sample was
issued a committal warrant, only four percent were, in fact, committed.

ders who default and are imprisoned among English courts and probably
across regions of the country.

(This is also noted by Morgan and
18

Bo\<l1es, 1981 :205.)

One factor affecting suc'h di.fferences may be the

17 Note that these figures represent prison receptions; most
defaulters remain in custody for relatively short periods so they are
not necessarily such a large proportion of the total prison population.

Another suggestion has been to create a holding center for
fine defaulters who are awaiting commitment so that, prior to prison
reception, alcoholics might be provided with assistance by social
service persons and other defaulters, who can and will pay eventually,
can have facilities to speed up their contact with family and friends
(Wilkins, 1979).
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I

The City Court sample studied by Ca"'ale h i '
'"
sows a s m~lar finding:

i'~

!I

11

percent were issued a committal war.rant f
.'
. or nonpayment but only fou.r
percent were actually cOlnmitted.

I

Thus, like ~istiress, jailing fine defaulters appears to work
primarily, but not excl,usively, by tllreat.
needed in order to betd·,r understand
processes and to demonsd~ate whether

1
C early, more research is

Ii

all aspects of the enforcement
h
t ese admittedly limited European

research findings,i5!.re generalizable to other courts in their own systems
and to American cou.rts.

!

t

!

APPENljII X D

J

i

NEW YORK CI'L'Y CRIMINll.L COURT: ONE-WEEK
SAMPLE OF SENTENCED CASES

Original data collection was carried out on fine use, collection
and enforcement in the five limited jurisdiction (misdemeanor) courts
that comprise New York City's Criminal Court.

A one-week sample of all

I

1,945 arrest cases that were sentenced in the criminal parts of these

I

courts during one week in October 1979 was drawn and data were collected

I
I

I
I

I
I
I

from official records.

They include:

arrest and sentence charge,

sentence imposed, fine payment history,warrants for nonpayment,
cr~ninal history and, where available, employment status.

data are for up to one year post-sentence.

Enforcement

(A similar sample of

sentenced cases was drawn for the New York City Supreme Court--felony
cases--but because so few fine sentences were imposed, data are not

)

included here.)
This appendix contains selected tables; for a complete report on
both the Criminal Court and Supreme Court samples and on interviews with
selected practitioners, see Zamist, W()rking Paper #7, 1982.

,

- - - -----------~------.." - - - - - -
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TABLE D-1
SENTENCES BY CONVICTION CHARGE TYPE, BY COUNTY
A.
I

VfCTION
RGE TYPE

FINE AND
C.D. , PROBe
No.
%

FINE ONLY
No.
%

--

The ft-related

23.8

3

14.3

3

14.3

-

3

1• 1

-

-0-

226

84.6

1

0.4

-0-

16

25.8

-

-0-

5

0.1

8

12.9

-

,·0-

2

1.3

-

-0-

46

2~1.

1

60

38.0

21

13.3

3.4

-

-0-

14

23.7

1

1.7

11

18.6

22

37.3

9

15.3

20

20.4

3

18

18.4

6

6.1

19

19.4

27

27.6

5

S.1

12

60.0

-

-0-

-

-0-

8

40.0

-

7

14.0

2

4.0

12

24.0

3

6.0

15

30.0

8

16.0

3

20.4

5

o.5l143

15.5

24

2.6

347

37.6

176

19.1

39

53.2

29

18.4

2

--~':n'AL;

188

-

Non·; :
(I

(llle

-0-

5

33

01

3

14.3

uamb ling

Vehicle

-0-

1

13.9

1'10Il H

40.1

--

20.9

37

J8

75

-- -39

Pro stitution-related

SL1ass_!

-0-

-- --

UNCON D.
OISCHA RGE
No.
%

11.8

33.3

IJ:>itering

-- --

CONDo
DISCHARGE
No.
%

TIME
SERVED
No.
%
22

7

. Con. ,

--

PROBATION
No.
%
--,

4.8

21.9

Dis

JAIL
No.
%

9

41

Assa ult

-

NEW YORK COUNTY SAMPLE

3.1
-0-

-

-0-

-

-

0.5

'lOTAL

No.

%

187

100.0%

-0-

21

100.0%

-0-

267

100.0%

-0-

62

100.0%

158

100.1%

98

100.1%

20

100.0%

b.O

50

100.0%

4.2

922

99.9%

-0-

--CONTINUED:

case was missing charge type.

\
1/1

..

.

'

r

'=

.

:="

,« •

,«

..

r,
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TABLE D-1
SENTENCES BY CONVICTION CHARGE TYPE, BY COUNTY
B.
CONVICTION
CHARGE TYPE

FINE ONLY
No.
%

--

Theft-related
Assault

II

Prostitution-related
Gambling
Dis. Con., IDitering

--

FINE AND
C.D. , PROBe
No.
%

-- -- -0-

5

11. 1

1

8.3

2

13

86.7

10

100.0

-

44

49.4

1

6

18.8

12

80.0

-

13

56.5

1

11

36.7

2

115

42.4

6

BRONX COUNTY SAMPLE

JAIL
No.
%

-- --

'l'cespass
1I01\j8

:·1·"\,)1' Vehicle

{.t

h~r

....-.

~,

.........

'rol'AL:

--

--

TIME
SERVED
No.
%

-- --

\

,« .

«

-- --

9

28.1

22.2

1

16.7

4

33.3

4

33.3

-

-0-

-

-0-

-.

-0-

1

-0-

-0-

-

-0-

-0-

9

10.1

34

6

18.8

"

1

1.1

-

-0-

9

28.1

2

-0-

-

-0-

-01.1

4.3
6.7

2.2

6.3

1

4.3

-

5

16.7

8

26.7

36

13.3

24

8.9

13

28.9

t

8.3

1

6.7

-a6.7

-

-0-

-0-

-

-0-

3

20.0

-0-

-

-0-

8

34.8

-.

-0-

4

73

17

6.3

-- --

38.2

10

2.2

UNf::OND.
DISCHARGE
No.
%

-

35.6

_.
One case was missing charge type.

CONDo
DISCHARGE
No.
%

16

I

!

PROBATION
No.
%

'l'OTAL

No.

%
-- --

-0-

45

100.0%

-0-

12

99.9%

-0-

15

100.1%

-0-

10

100.0%

-0-

89

99.9%

-

-0-

32

100.1%

-

-0-

15

100.0%

-0-

23

99.9%

13·3

-

-0-

30

100. 1 %

26.9

-

-0-

271

100.0%

CONTINUED:

-_._._--·<,

~

_____

ru_~,

...

~

-------

..

ii

II

.~.

\

1.

I
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TABLE D-1
SENTENCES BY CONVICTION CHARGE TYPE, BY COUNTY
C•

CONVICTION
CHARGE TYPE

FINE ONLY
No.
%

-

-

FINE AND
C.D. , PROB.
No.
%

--

-

Theft-related

6

6.3

1

Assault

1

8.3

-

-

1.1
-0-

KINGS COUNTY SAMPLE

JAIL
No.
%

21

22.1

1

6

50.0

1

8.3

-

-0';'

14

-0-

-

35.9

Gambling

10

100.0

Dis. Con. , :u>itering

37

29.8

3

2.4

10

8.1

'l'r~SI)aSS

.

9

16.7

1

1.9

16

IIl'UtJS

3

23.1

4

30.8

26

68.4

3

7.9

-

2

5.3

3

7.9

9

0111,"'(

-_.

-_ ....... __

--

-

37.9

14

Vehicle

-

TIME
SERVED
No.
%

36

Prostitution-related

{'lolot:

PROBATION
No.
%

-

CONDo
DISCHARGE
No.
%

--

28

29.5

2

-0-

4

33.3

-

7.7

1.1

0

2.1

TOTAL

No.

-

-%

95

100.1%

-0-

12

99.9%

-0-

39

100.0%

-0-

10

100.0%

-0-

-

68

54.8

4

3.2

124

99.9%

17

31.5

1

1.9

54

100.1%

-0-

4

30.8

-

13

100.1%

-0-

8

21.1

1

2.6

38

100.0%

-0-

14

36.8

1

2.6

38

100.0%

146

34.5

9

2.1

423

99.9%

8

20.5

3

-0-

-

-0-

-

-

-0-

2

1.6

29.6

8

14.8

2

3.7

-0-

2

15.4

-0-

-

-0-

-

23.7

9

23.7

-

-0-

-- --

-

-0-

35.9

UNCOND.
DISCHARGE
No.
%

-0-

roI'AL:

25.5

108

15

3.5

91

21.5

41

9.7

13

3. 1

-

.

CONTINUED:

\
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,
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TABLE 0-1
SENTENCES BY CONVICTION CHARGE TYPE, BY COUNTY

CON VICTION
CHA RGE TYPE

FINE ONLY
No.
%

--

-

FINE AND
C .0., PROBe
No.
%

-

-

D.

QUEENS COUNTY' SAMPLE

JAIL
No.

PROBATION
No.
%

-

-

%

TIME
SERVED
No.
%

--

-

--

The ft-related

7

11.9

1

1.7

37

62.7

6

10.2

1

Ass ault

1

20.0

2

40.0

2

40.0

-

-0-

-

-0-

-

-0-

Pro stitution-related
Gam bUng

Dis

. Can.,

IDitering

-

-0-

-

-%

59

100.1%

-o-

S

100.0%

-

-0-

-

-0-

-0-

-

-0-

-

-0-

6

10.2

1

-0-

-

-0-

-

-0-

-

-0-

-0-

-

1.7

6

30.0

3

15.0

3

15.0

3

15.0

1

5.0

20

100.0%

5.0

1

5.0

-

-0-

1

5.0

1

5.0

1

5.0

20

100.0%

5

12.5

-

-0-

-

-0-

-

8

20.0

1

2.5

40

100.0%

30.8

-

-0-

3

23.1

2

15.4

1

7.7

3

23.1

-

13

100.1%

40.7

25

54

19.8

11

4.0

9

3.3

55

20.1

8

273

100.0%

4

20.0

-

DC! l']S

15

75.0

1

Not-nt- VehiCle

26

65.0

4

111

-

-

4.3

16

'ft7rAL:

-

-

'IOTAL

No.

5

46.6

Oll It! r

1.7

--

-

UNCOND.
DISCHARGE
No.
%

-

-0-

54

'l're spass

-

-0-

'-

CONDo
DISCHARGE
No.
%

-013.8
-0-

,

9.2

-

-0-

-0-0-

3

2.6

34

29.3

4

3.4

116

100.0%

,

II

-0-

-0-

2.9

--

"

~\

CONTINUED:

\

- \
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>
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TABLE D-1
SENTENCES BY CONVICTION CHARGE TYPE, BY COUNTY
E.
CONVICTION
CHARGE TYPE

FINE ONLY
No.
%

-

Theft-related

Gambling
Ois. Con. , !J::litering

1108

-

-0-

-

-0-

-

-0-

-

-0-

-

-0-

2

100.0

-

-0-

H ,(oc

Vehicle

"lilIa'

13

-

83.3

i

5.6

1

20.0

1

20.0

2

.1

-

76.5
-0-0-05.6

PROBATION
No.
%

- - -0- -0- -0- -0- -0-

-0-

2

-

100.0%

-0-

-

-0-

-

-0-

-

-0-

-

-0-

-

-0-

-

-0-

2

100.0%

-

-0-

1

5.6

-0-

1

20.0

1

-

-0-

-0-

2

66.7

-

-0-

-

-

-0-

-0-

19

100.0

-

-

9.3

2

-0-

50.0

5

100.1%

'-0-

-

3

42.6

17

-

50.0

35.2

..

%

-0-

-0 -

3

-- -

-

100.0

'IOTAL

No.

11.8

--

-0-

1

UNCOND.
DISCHARGE
No.
%

2

-0-

-

-0-

23

-

--

-0-

-

-

CONDo
DISCHARGE
No. -L.

-

-0-

-0-

TIl-IE
SERVED
No.
%

40.0

TOTAL:

JAIL
No.
%

15

'l'L'cspass
IJLUys

--

2

Assault
Prostitution-related

FINE AND
C .0., PROB.
No.
%

RICHOOND COUNTY SAMPLE

-

-0-

18

100.1%

-O-

S

100.0%

-0-

-

-0-

1

100.0%

-0-

-

-0-

6

100.0%

33.3

-

-0-

3

100.0%

13.0

-

-0-

54

100.1%

-1---

-0-

-

-0-

7

~\

---

'-'

\
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TABLE D-2
JAIL DAYS SPECIFIED AS ALTERNATIVES TO
FINES BY FINE AMOUNTS, CITYWIDE SAMPLE

TOTAL

~.

117

160

28

121

86

19

6

There were 64 cases for which no jail time ,was specified. Most were fines used with
conditional discharge, which lets the threa,t of violation of conditions act to
enforce payment. A handful were §221.05 of the Penal Law, for which jail is not
authorized.

"

...

,

,

>

\

b
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·

\
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TABLE 0-3
FINES AMOUNTS BY CONVICTION CtlARGE TYPE,
CITYWIDE SAMPLE
~

),

$51--75

$76-100

$101-250

$251-500

OVER $500

TOT~L

63

1

25

15

7

3

141

1

1

13

64

3

18

10

7

15

51

28

1

200

8

2

1

24

2

8

13

11

6

23

4

2

7

7

3

f

55

3

~:

58

1

92
1

31

1

,'I

TOTAL

123

175

32 '

148

95

22

601

6

A

'i.

~\

*The median fine amount for violations and Class B misdemeanors is $50; for Class A Misdemeanors
it is $500.

,.,'
.\ .
1\
',\

\

r

>.

>
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«
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TABLE 0-4
FINED OFFENDERS WHO PAID IN FULLa FOR
EACH CONVICTION CHARGE BY COUNTY SAMPLES

CONVICTION
CHARGE TYPE

NEW YORK
No.
%

BRONX
No.
%

KINGS
No.
%

CITYWIDE
No.
%

OUEENS
No.
%

--

-

--

-

--

-

--

-

--

-

17

41.5

4

80.0

3

42.9

4

50.0

29

46.0

6

85.7

2

66.7

1

100.0

3

100.0

12

85.7

Prostitution-related

13

35.1

4

30.8

4

28.6

b

-0-

21

32.8

Gambling

24

72.7

10

100.0

9

90.0

b

-0-

45

81.8

Dis. Con., loitering

24

82.8

26

57.8

33

82.5

48

68.6

143

71.5

2

100.0

2

33.3

6

60.0

-.4

100.0

14

58.3

12

52.2

6

50.0

4

57.1

14

87.5

36

62.1

Motor Vehicle

9

75.0

13

92.2

20

69.0

27

87.1

75

81.5

Other

7

77 .8

6

46.2

~

100.0

4

100.0

22

71.0

TOTAL PAID IN FULL 114

59.1

73

60.3

85

69.1

104

"76.4

397

66.1

Theft-related
Assault

Trespass
Drugs

\~

TOTAL FINED
OFFENDERS

N= 193

N= 121

N= 123

N= 136

N= 601

a Excludes the 3 represented to reduced amounts.
b There were no fined offenders convicted for these charges.
Note.

There were too few cases in each category in Richmond to

(~alculate

percentages.

,.1\
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