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S PART I gl INTRGDDCTION

| 'ﬁl”l' L In August 1975 the Crown‘Agent made a proposalkf’
to the Comm1551on "that the' IaW’relating to ccnsplracy‘gV

(1nclud1ng the law relating to mobbrng and rlotlng)
should be rev1ewed"“ Due to pressure on resources

‘gxcommitted to other projects,‘lt was . not pos51ble to-
f‘undertake any work 1n respect of thls proposal for some
. years. Although we still ‘have ' no’ lmmediate plans to

iundertake work on the subJect of consplracy* we have gjs‘v°

‘ _recen*ly found 1t possible to carrv out a prellmlnary

TR

.'»forev1ew of the" 1aw o, mobblng and rlotlng ‘This- s
x:csgiconsultatlve Memorandum 1s the result of that rev1ew.ﬂf

h”lf2‘bi Although ‘as will be seen,‘the substantlve law
fof mobblng and rloting appears “to have been expressed

~oIn broadly 51milar terms s1nce at least the elghteenth
‘century, our examlnatlon of the subject has 1ed us to

conclude that the prlnC1p1es on Whlch that Taw 1s based

bsare not 1n fact entirely clear and may on’ occa51ons lead fW
,lhtto mlsunderstandlng\and confusion._ MoreOVer, it may be

t’open to question whether the concepts of common purpOSeb"’
. and SU11t bY aSSOClatlon, as they arise In the crime ofp‘ |
)fmobbing and - riotlng, are in all 'or 1ndeed any, cases afﬁfkg,,wﬂ”~
p;defensible basis for in effect findlng a- person gu11ty inf_k’
1of other grave crlmes such as_seilous assault or even e

ittt

W;%f:c4.-‘;.;’::;;;;,:;‘;,,,.,,&;;,: -‘L 4.’;: 7 ‘
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s b APPENDIX 3 o L T f'Tn August 1975 the Crown ‘Agent made a proposal

g S , : o _ - to. Ehe Comm1551on "that the law relatlng to consplracy
S R e Tl e e‘(lncludlng the law relatlng to mobblng and rlotlng)

,%“w'éxffusme}‘ R R ﬁ:j ‘atJ}f"e' - k~'shou1d be rev1ewed"' ‘Due to pressure on resources
,committed to other pvojects, it was’ not possxble to

G SR i \‘ e e ; J?undertake any work in respect of thls proposal for’ some
| Siva *;f¥f§- S S ‘fe,:fgf‘]»%&“"jf_‘?,j> "FV?” _years. Although we still have no. lmmediate plans to

R Q‘*~'Vf}j;“ ',f,""" Cew jfej;¢j;u,o"  "eg7,undertake work on ‘the subject~of conspzraey, we have :

| L k S | S BN "recently found it p0551ble té’carry out a prellmlnary

k .*f3".‘f’rev1ew of the 1aw of mobblng ané rloting Thls '

o ”‘,Consultatlve Memorandum is The result of that reV1ew, ﬂ;

sl
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oL e RS L e TR e ?‘“‘*1 2 Although as w1ll be seen, ‘the substantive 1aw‘ff~ Codna

S T e L e R e e T _ T e J-of mobblng and PlOt’Pg appears to have been expressed
‘9* f§5Qj f,: i gT;f}~;lih,.ﬂ,v'“_ ejkff ;v;“Mg1$.f;5f;f‘; ) e e Cin broadly Slmllar ‘terms’ since at least ‘the elghteenth

e .~j7f7f?ff’ ~ century, our examlnatlon of the subject has led us to

| L e 1 7‘7-fconclude that the pr1n01ples ongwhich that law 1s based
“are not 1n fact entirely clear and may on occa51ons lead

f,"fﬂto mlsunderstanding and confusion.” Moreover, 1t may be ’ L i

;s“?ejopen to question whether the concepts of common_purpose,“;vef;y#mf fj>f¥f;r

- and gullt bv assocmatlon, ‘as’ they arise in the crime of o

s mobb1ng and rlotlng,,are 1n all,'or 1ndeed any,‘cases
e defensible basis for 1n effect finding a person gumlty

of Other grave crlmes such as serious assault, r,EVﬁn;;Lf Rais
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- changes should be made to it.

"the substantive. law.

1.3 Some, though not all, of these difficulties

'emerged 1n the recent case of Hancock and Others Vo

H.M.AT

so appear to have hlghllghted some of the other

and other cases in the past. flfteen years or

In the
circumstances the tlme now seems opportune to seek the

difficulties that are inherent in the charge.

views of consultees on the issues and questions
discussed inkthis‘Memorandum. As will be seen we are in
no way coemmitted to recommending any reform of‘the law
on this subject. "Consultees may take the view that
there is nothing wrong with the present law and that no
- Even if it were seen as
being defective in certain respects, it may bekthought”
that even then no changes should be made or that at
most, any changes should be confined to matters of
practice. Only if none of these courses was seen as
satisfactory would it be necessary to con51der reform of
The questlons at the end of thls
Memorandum (to which consultees are invited to respond)
be most

follow the above. pattern. It would, however,

. helpful if any consultees who consider that no change

should be made in present law and practlce would also
give us their views on the poss1ble optlons for reform

so that those. views can be taken into account should any *

such reform ultimately appear to us_tpﬁpe desirable.

<

11981 s.c.c.R. 32 T
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o~ . PART II - THE PRESENT LAW

2.1 Although Hume declines to give a general
definition of

‘with the various particulars that go to make it up, it

the crime, preferring to deal separately

would seem that such general definitions as have from
time to time been attempted have at first sight differed

very little for,more‘than'lsovyears; Thus Alison®

states:

"The general term Mobblng and Rlotlng includes
all those czonvocations of the lieges for :
violent and unlawful purposes, which are , =
attended with anury to the persons or property
of "the l*eges, or terror and alarm to the
neighbourhood in which it takes place."

He goes on - to’ observe that

'the two- phrases are usually placed together,
but nevertheless they have distinct meanings,
and are sometimes used separately in legal
language; the word Mobbing being particularly
applicable to the unlawful assemblage and =
violence of a number of persons,® and that of
Rioting to the outrageous behav1our of a -
s1ngle 1nd1v1dual " :

kIt seems clear uhat practlce has strengthened the

tendency to use_che two terms together and although

examples have been found where elther one . or the _other
‘for a great many years now the crime

o
o

term 1s‘used alone,

‘ICommentarﬂes ‘on the Law of Scotland Respectlng Crlmes
(1840) Vol. i. 416. :

Principles of the Criminal Law (1832) i 509.
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has been reaerred to JUdlCIally and. elsewhere as“mobblng
and. rlotlng 1 ?_;7~@ewru‘, i e it e ‘
'2~2‘ . Subsequent deflnltlons of the crlme havel; ”¢ p
elaborated on, but have been to much the same eff?cﬁ as
In Mylee Martln Andj

said: |-

the above: deflnltlon by Allson.,
~ 2
Others,r

Lord Mure 1n charglng the Jurys

"As to mobblng and. rioting the law is thls.
If there is an assembly of people actlng
together for a common illegal purpose, &dnd -
- ‘effecting, or endeavourlng to effect. that -
. purpose by violence or any- other klnd of «e"”

1nt1m1datlon, then there is a mob in the”

legal sense of the term.  They must be to
all: appearance in communlcatlon with each ‘\
~ other, and be assembled for a common = /

‘and if when so assembled

illegal purpose;
‘»//.‘;\ . '

they act v1olently, or behave in- a noisy,

violent and dlsorderly manner, to the -
» dlsturbance of’ the peace, the crime of

mobblng and rlotlng is completed " B

L Stk
Lord Salvesen said:”

o
L)

dIn Sloan v. Mébﬁillan,4

It is worth notlng that by v1rtue of S. 44 of the
Criminal Procedure (Scotland) Act 1978, it is not -
necessary in- -any indictment to specify by any nomen.:

juris the crime which is charged, but it is sufficient

that the indictment sets forth facts relevant and
‘sufficient to constitute an indictable crime. A
similar provisiorn for summary procedure 1s contalned 1n
s 312(b) of the 1975 Act,

(1886) 1 Whlte, 297.
At p.303. .
1922 J. c.

RS

At P.7.
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:’”Tt iss not necessary that' any acsual-
violence shall ‘be used.in order tha= a mob
may be deemed rrotous,e it is sufficient
‘if the 'mob assembles for the. purpose of
lntlmldatlng people in the lawful
performance of their duties. If no
res1stance is made to the 1nt1m1datlon,
perhaps \violence will never be used. But
‘the very object of intimidation, if it is -
to be effectlve, is to ‘induce the bellef
in the mlnds of those intimidated that,
.unless they submit, worse thirngs will ‘

~onappen and the thlng W1ll be done forc1bly "

,y-

2.4  In 1948 the editors of" the 5th edition of ‘
kMacdonald's Crlmlnal Law of Scotland proferredl the

following brief deflnltion

;"Mobblng is the assembly cf a number of
--people acting together for a common-" ey
purpose which is 111egal or which is to
. be achieved in an illegal manner, to the
alarm of the lleges." ' ; T

A 51m11ar deflnition is to be found 1n ‘the current (an)

Vedltlon of Sherlff Gordon s work on Crlmlnal Law where

he states‘2 ER

- NA mob 1s a group of persons actlng
toge%her for a common illegal purpose,
which they effect or attempt to effect
by wviolence, intlmidatlon, or a
Qdemonstrat%on of force, and in breach of

 the ’'peace and to the alarm of the lleges,
and it is a crime to form part of a mob "

T

1A§“p.131.
2At p.797.

ooy
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"~ the -case of Hancock and Othens Vi H M A‘
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¥

2.51 S Most recently a: general deflnltlon of the crime

Lhas been glven by the Lord Justlce Gereral (Emslle) in
1, cInc that case

the Lord Justlce General sald

"A mob is essentlally ‘a comblnatlon of persons,
sharing a common criminal’ purpose, ‘which proceeds
to carry out that purpose by v1olence,‘or by "
intimidation by sheer force of numbers. A mob
has, therefore, a will and ‘purpose of its own,
and all members of the mob contribute by thelr
presence to the achlevement of the mob's purpose,
and to the:terror of its victims, even where only
a few directly engage in the comm1551on of the
*speolflc unlawful acts which it is the mob'

common purpose to. commlt Yo g e I e
2.6 - The foreg01ng ise by no means an exhaustlve llst

of the general deflnltlons of mobblng whlch have been
“given over the years, but the llst is of sufflclent '

length, and those whose deflnltlons are. quoted are of -
such authorlty, as to conflrm what -was ‘'said earlle?.‘i aqr
namely that the crime. of .mobbing and rlotlng has been
descrlbed in broadly 51m11ar terms for well over a

century - It seems to us, however, that these general

statements of the law tend to beg the more dlfflcult
questions of pr1nc1ple to which we adverted in the

;1ntroductlon. We shall return to them later.' In the‘

4]

~meant1me we- examlne “in-rather more detall the various

consﬁltuent elements of the ¢rime. _ o

(7

11981 S.C.C.R. 32, at 46-47.

o
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kyumbers
2.7  As to the number which may be necessary to
constitute,a»mob Humel'Said: i f. e
. : "Phe most obvious circumstance is, that a
\, . _great host or multitude of people must be
;j ' assembled. For herein it is, in the
: appearance of power, as well as dis-
position to execute their urilawful purposes
of their own will and authority - that the
alarm and danger of such assemblles be "

While he went on to say; as to the lowest number that
might suffice: ‘

"This is trily a mattér ... which is -
_better lef: oped to be decided on the '

whole c1rcumstances of each case"
1t seems to .be reasonably clear that he had in
;contemplatlon what might in general terms be referred
to as a reasonably large number. He does, however, make
thaﬁ; the higher the excesses to whlch ‘the
mob proceeds,M

. to constltute the mdb.
S , e

the po:mt2
,Qhe lower the number that may be - requlred

2.8 Alison3 largely echoes whay is said by Hume as
to the effect of numbers but states that "1t is’
1ndlspensable that a consmderable host or number of
persons shall “have beenlassembLed”,~and,_byvreferr1ng

to the provisions(of the Riot ACt 1714, seems to suggest

2 <t

T3 . a16.. 1 |

2. o ' ;
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A 'purpose ‘of that kind. It is the unlon‘,-‘ J

, that 12 or more are requlred Macdonald says no-more .- b}f‘ S -  and resolution. Of ‘a multitude, who are :
than that ,t,_ig_ e e e e uU~§“iyf e o T " in league to defy authorlty, and executeg
: : : " ‘ e e e S - *thelr pleasure by means of ‘force ... that.
" o 7 is the aggravatlng quallty of the crime of .
‘7mobb1ng " v

e TR L L

.- "No flxed number is necessary to constltute a
mob. - Whether an assemblage is a mob or not o v , :
'depends upon its conduct ”{fip. e ‘>m,_,~ . oy

«2, 10“. It 1s 1mp11c1t in the Ioreg01ng passage that the

In Sloan V. Macmlllan,ela case whlch d1d not involve any

' v1olence but only 1nt1m1datlon,f1t waSEheld that 17 people
were enough to constltute a mob but lt was suggested
that 5 would be too few. In the case of H. M A. v. '
McAndrew and Others,3 the. Jury were dlrected that as few

Cas R o
AN

,Tmob's purpose musc be an 1llegal ‘one, but it is to be
‘ noted that thls refers to the mob‘s 1mmed1ate rather
than ulterlor purpose : The mob s obJect may apparentlyk

s s ot S e

"'be a lawful one such as the removal of an 1llegal toll =

FRCE as 7 persons would/constitute a mob and in the case of or barrler, or the ObJeC* may be concelved by the mob

Hancock and Others,4 the 8 accused persons alone were‘ J"‘, '”'g
“alleged to have constltuted the mob, and no p01nt was T ‘
taken by the defence that thls was . too few.~ "

P',as belng lawful such as the removal of a mlnlster upon d
-whose aop01ntment they, as parlshloners,‘had not been k
consulted 2 Agaln, the mob. may have been gathered upon}
“some lawful authorlty, such as to a551st a sherlff or
- other official in" the executlon of his duty ;;1f they ”1,‘?f “1l‘
Ecarry out thls task in a v1olent and tumultuous manner‘,l 5 4

an 1llegal purpose w1ll lt seems, be 1nferred 3

Purpose
2.9 o An 1mportant dlStlanlon between mobblng and
otherwcrlmes of dlsorder such as breach of the peace is.
that the former requ1res a common purpose. All of the
authorltﬂes are clear as to thls requlrement.‘ As w1ll ‘
be seen, however, the pre01se nature and effect of thls,
requlrement are often far from clear. The general ,”].'
5 proposltlon was. stated by Hume who sald S 3‘h' ,s%_~»r

i
[

Deds

'1l - Accordlng to both Hume4 and Allson the common.a o e

jourpose of a mob must be sone local or. pr1Vate mattel,’”

Cand not the attalnment of any general or natlonal'“ .Vk.c | s e
‘u,obJect The p01nt made by both these wrlters 1s that [:, o ,sf;;~;g;§ipiff‘f

in the latter case, the crime. ‘would become one of FENERNG o

"The convocatlon must no+ only have a tendency

fltreasontllmhey,acknpwledgelthaﬁl;ulsomalaasgsarhswk,”;fl AT S o
D .,__;_“fﬁyy Ehe. e e
Macphle and. Others, 1833,'Alisoﬁ, i.512.
Macdonald ‘and Other s, 1823, Alison, i. 512 i | N
Hume, i.417. f‘*‘, *"~”fy*’~.;if, - ~;5_f E gi,F{&thf&f*~,fa;f,;;;j;;ﬁwf1;'»

<

. towards violence “and mlschlef ‘but it must
con51st of persons who are comblned for some

1p 1820 o T e.ff";, o
i 2Sugra. e ‘3’ ‘ ~‘,jf' o
“ﬂ!y#;:. 3Edinburgh ngh Court May 1980 (unreported) ‘ o :

51.418. o 1‘;]~5';%f?
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p 5 ' ’ : ; ; ' V‘"for“the unlawful purpose of overanng R g
' th ve as an 3 f
: dlSt1n°t1°n may be a narrow ©one, and bo g1 intimidating, and obstructing the said D.G. |
R example of thls the case of the Porteous Mob where, - by threats, force, and violence, and ‘ £
IR b ut to be. ranted '~ .preventing, or. endeavourlng to prevent, i
b 8\ apprehendlng that a Royal Pardon was a @ 8 him from fulfilling his duty of executing «f
%‘_ \to a condehned man, the mob took the law 1nto 1ts own” | or serving the said charges of payment ... L
g - d U Dhe or for some other unlawful purpose ' to the - et
g hands and summarlly executed the person concerne L prosecutor unknown . k
il culprlts in that case were prosecuted for mobblng and
~§ t ¢ treason , : s : v Sectlon 2 of the 1887 ‘Act prov1des that any 1ndlctment
B "3 /no or .
. _5_ used may be in accordance w1th the simplified forms in
. ;i “2'12’ : It has been sald that the common phrpose of a X/ : Schedule A to that Act, or as. nearly conform thereto as
b 'mob need not be planned or preconcelved it may ar;se \ the c1rcumstances permit. The form prov1ded for mobblng
) or: develop spontaneously once the mob 1s assembled. TN - and rioting does ot require that the common purpose be
eMoreover, it has also been held that the purpose need . 'fspe01f1ed Whether as a result of this or for other t_t
a~not e artlculate oy clearly present in the mlnds Of the reasons it seems to have been the practlce ‘in the ‘
- ﬂmembers of the mob.3 We have some dlfflculty 1n under- / twentleth century not to 11bel any spe01f1c purpose in
" kstandlng how this can be sald to be a ‘common purpose at an 1ndictment -and 51mp1y to use the phrase "actlng Of a
3 . 11, and. we return to thlS p01nt later o o 'common purpose" ‘Some of the difflculty in relatlon to
@ g S
R . qf : - . ‘ : , charges of mobblng and rlotlng in recent tlmes appears
Qt . : 2 13 In some older 1ndlctments, and partlcularly lnvz‘ “to. have 1nvolved the questlon whether thls undeflned |  ¥’ S
vthose prepared prior to the passing of the Criminal "common purpose"'was to any extent . preconceived or was o co
oo lprocedure (Scotland) Act 1887 an alleged spe01f1c ‘ merely spontaneous and Vlf the latter, whether 1t could ) . ﬂl*ﬂ{
. v'purpose was llbelled w1th the alternatlve ~of an unknown ‘ be discovered merely by 1°°k1n3 at the actlngs °f those k i
e purpose. Thus, for example, in- the case of Myles Martin jconcerneg.j That was part ofuthe Crown s argument 1n g _f‘ '
; f7 and others the maJor prop081t10n of the 1ndlctment ,Hancock ~and, although the Crown was unsuccessful 1n ;V ng_
: ) h;l b ll d. that a mob had assembled~”' SRR LT T that case, the oplnlon of at least one of the Judges P
: i e e L P S SR A e :
i ' : : T L - seems to lend some support to that particular argument.kwﬂ;$5»w“ e
-~ ' *EFW1lllam Maclauchlan, (1737) Maclaurln s Crlmlnal Cases,fi We shall return to this point later..e It had been, our e 7«:‘*if
e S B38. : e ; T ‘understandlng that, follow1ng on. the case of ggggggg . e - -qyil:
3 . “52Hume, i. 418 AllSOH, 1 513 Ma¢d°hald 132 o it was to become Crown Offlce policy that mobblng and ‘ e B S
’ - " Francis Docherty and Others, (1841) 2 8w1n.,635.3“~ub . : ) 2 =< e N Far
L L i Cv EEREE el T
”éBMlChael Hart and Others, (18R4) + Irv. 574.kyhl‘kﬂf 1Supra., G . S - e
;‘4See para 2. 19 below.: 'tl’35fff v 2See para 6 6 below.“ jlf fw“fj,h
'3:(1886) 1 Whlte 297 i e L TR R L ,l;ﬁ-fr
£ S e ’{ - | ey G e
: v : - e e B e
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k‘mlstaken.

\merely to bar the entry to~ a church ”by dense numbers,

'lsome volunteers who were worklng there

-controlllng.;

R

vrlotlng should not be charged unless the common purpose“

‘of the mob could be clearly spe01f1ed>1n the 1ndlctment.d;
‘come to our attentlon S

A very recent casel has, howeve
Wthh 1ndlcates that our understandlng must have been
“Everi- 1f the understood pollcy were to ‘be

followed there would we. thlnk, be other problems to

2 ..
whlch we also return later

The degree of v1olence requlred

R T

2, 14 - Although mobblng 1s normally thought of as

'1nvolv1ng an. actual and tumultuousadﬂsturbance of the

publlc peace (and thls has been alleged in all of the

more modern cases) such dlsturbance 1s not an essentlal

element 1n the crlme. It has been held to be mobblng

and by refu51ng to move, though there were ng n01se nor
bfher acts" 3 ‘So too, 1n Sloan v. Macmlllan’ 17 men :

‘went to a coal mlne durlng a strlke in order to stop
Five of the 17 f

‘went down the plt and falsely represented to the

volunteers that the p1t was surrounded by hundreds of :tlk
‘ﬁdesperate men whom they were hav1ng dlfflCUltYaln '

No v1olence was used nor 1ndeed any

BRIy
B

le M.A. V. Kn.ngsman and ‘Others, Glasgow Sherlff Court,

November 1983 reproduced 1n Appendlx 3.
‘ZSee para 6 7 below.r*” A ~\r‘~ L

,3John Gordon_ Robertson (1842) 1 Broun 152, at 192.(iw
4

Supra,f«~r : R LR P 'lmh‘“" &

Lo

,desp:te the absence of any v1olence

. or 1nt1mldatlon.‘

‘purpose 1s to be effected.,

- repel- them.,

'7’sConcert'
2,16 The law of conoert
*“[1ou01ng and’ rlotlng, is closely'llnked to the requ1re~«

.dlfflculty to both judges and Jurles.

~tumultuous behaviour, but- the. volunteers were over—‘fb

‘,awed and the strlkers were able to. draw the flres and

prevent further work ThlS was. held to be mobblng

f;2 15 In much the same way 1t appears not to be

necessary for the. . crlme of mobblng that the mob should
actually carry out 1ts purpose of tumult ‘or v1olence,,”

| assembled in. order to: carry out its 1llegal purpose, or -
at least should have set out to the place where the.

In the case of John Fraserl

‘:a mob set. out with the purpose of attacklng the house of!
fthe Sherlff of Edlnburgh but retlred w1thout d01ng any ‘

damage on flndlng that a force was statloned there to_

. charge of mobblng. e u‘r_(r ',;;afﬂr

'as 1t is applled in cases of

,,ment of a common purpose, ‘and it 1s probably ‘the- aspeot
of mobblng whlch in: recent tlmes has caused the greatest,‘

It seems Sole) be
clear that the general rule 1s that an allegatlon of

y‘mobblng enables the law of concert to be taken ;
-.signlflcantly further than ln “the case of most other
;crlmes, so that a member of a mob- will be held_ ji”‘h"ﬂ

S R

13

It is enough that ‘the mob should have.;”

this was held to be enough for a relevant .

b
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respon51ble for all that the ‘mob doeSnand recardless of

cwhether or not he personally partlclpates in all or any | ;
Hdsuch acts prov1ded that the ‘acts 1n questlon are done’ 1n‘l,

e e OBl o bt s AR

2 17 ‘ In general it appears to be the law that where
;a person has been shown to have partlclpated in- some of .

'the spe01flc acts perpetrated by a mob he W1ll be gu1lty

'art and part- of any other acts Wthh are. of a. broadly ;L e f

. What re01sely is :
;pursuance of the mob's common purpose P ;S1m11ar klnd and even 1f the acts in Wthh ‘he. dld not .

/meant by'“held respons1ble for" 1s 1n our oplnlon,._’
however, far from “clear. On one v1ew 1t slmplywmeans that
‘an accused can be found gullty of belng ‘& member of a, mob *
“the act1v1t1es of whlch 1ncluded partlcular acts of

‘take part are of a much more .grave - character, ‘he will
‘"probably stlll be: gullty art .and. part 1f these acts were
"of a klnd which followed from the common purpose to whlch1

| that an accused can : :d ahe had allled hlmself ThlS propos1t10n was expressed by §
: . Upon- another v1ew lt means a , erd Mur h ha to the ur i the i
- vlolehce L ‘member of & mob and can ‘also o gk e in his e rgel Jury 1 case. 0L ;
 be found,gu11ty of belng a che SRR . Myles Martln and Others when he sald

. 'g», ~be‘foﬁnd*guilty of the partlcular acts of v1olence ~The - =~ . :E
o f ktendencv'in the reported cases (though this- is not always»
~ entlrely clear) seems to be to favour the second v1ew,;f

“If you ‘are satlsfled that the prlsoners formed
part ofi'a mob, whosge obJect was to. intercept,
and ‘evéen attack the officers of the law in. the
‘.dlscharge of their duty, and were aware of ‘that
~object, ¥You will be entitled. in law to. flnd
‘they were art and part‘gullty of - the acts of
.- the mob, whether by mobblng and.: rlotlng, or; of
~-assault, although they may not be proved to
- your satisfaction to have been actual = . G
y{gpartlclpators in the assault. Iif, ~on the other
- “hand, you should have doubts whether 'the accused-
or any of them, though ‘among the -mob ‘and” engaged
“with them generally in their. 1llegal rioting, were
aware. of the 1ntentlon of the mob . to assault. the ;
Sheriff, and are of opinion- ‘they were not actual - LR
’,'partlclpators in: that assault, you may, whlle*”' . R e

though we for our part would regard the- flrst as belng ],

more acceptable and approprlate.‘ Qulte apart from the:
j‘f :u”‘fett“v‘ ‘r questlon whether it is approprlate that a person should
i : | ever be found gullty of 90551bly very serlous acts of 1
| v1olence 51mply on the ba51s of membershlp of a moh“ a .

rule to that effect can: glve rlse to cons1derab1e ‘
oblems in cases where there is: dlfflculty in deter-«

ey < N

i

pr
mlnlng W1th any. pre0151on Just what the .mob's purpose

- was: Even where such a purpose can be dlscerned,‘there

Mgéibo . may. be dlfflcultles 1n determlnlng whether partlculari‘k‘ ,r’kggggggg t?iﬁsfg;ib§03352§322n§u223f§;gtfggfiidlng R ”";rsarcpggwrﬁ:w
o acts, carrled out by only some 1nd1v1duals from the mob ; | them not gullty Tf the. assaultvm ftttv ,g;pf .‘3{f.5»‘. 5ft'f}’,§9~i‘A
? were carrled out in pursuance of that common purpOSe or ) n,”It is to ‘be noted that;aln thls.nassaoe E+=Mure;f*:,_7 e
‘ffnot; These and other dlffICULtles arlslng Irom the™— ‘hpactually used the worf “gullty" in relatlon uol‘hegji_ | :
F;ébf"' pecullarltles of art and part gullt 1n cases of mohblhgmypwnl Ui partlcular assault spe01f1ed 1n the 1nd1ctment._,The— : &
| | é .; _'and rlotlng wiil be examlned in more- detall late?. ~In Vl'- ‘ ,‘prgury 1n that case found all ‘the accused gull y of 5 J
i“,~;eiaéfftaif§‘tt” ‘the meantime it may be helpful to examine more closely o e ld‘t; L ;f,,nf;7g;lfi; & “._‘”»“;;;;;i P
} T u how the matter of concert has been approaChed 1“ theA ' lsugrat;;s:;; quk)i t:; ”t;l”'uy‘f o {pt,f'h V:~,t thft'w;vf'"h

‘fwf‘éﬁwiiﬁ"‘ e courts and elsewhere ;”*’"’
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i ‘mobblng ARd: rlOtlng but, in respect of. the assault el “_v ‘ i t'y of a nob:j'As Humel put it ;;where "his: presence is ' ' %
returneé‘verdlcts of‘not‘gullty and not proven. S . “3 [ ‘ '? , characterized 1r such a way as flxes h1m for an, ) . | }
2,1 : : : S : a53001ate An the enterpr;se“ thls ”ls a Just ground
B 8 Atiom:what dlfferent approach was taken much i o o for conv1ct1ng hlm as art and partn'~ Of course, 1f a
more recen Lord St - ‘ : ‘ - :
- cad e 1 ott when Charflng a jury in the - ’ L person is merely caught up. in a mob by accident that w1llv
unre orte case of Lawtie 3 ; R
ST Z h Angd. Others,‘ where, it is So be S ST not lmpute any guilt,co hlm,» but 1f hlS presence “is such
i i fe rsed the. rather, less preclse phrase "responslc e : I as to lend what has been referred to as "countenance and
;: yzud‘or,klr‘relatlon to partlcular aCtS Of VlOIence - , d : BN approval" to what gces on, then he may be found guilty of
- said: : : : : : ‘ : P ‘ e _
S mobblng and rlotlhg, W1th consequent gullt for all the; : e

5 actings of the mob even though he takes. no actlve part

anyOne who know1ng1y forms part of the’“lV
‘;1n any. speclflc acts of v1olence Agaln,;accordlng to o

rlotlng mob is held respons1ble in-law for | T, Y
everything the mob does as a mob while he is Sl
a member of i%t. ‘Once it is proved agalnst
you that you formed part of a riotous mob, T et R =
you will be responsible in law, not only for | ‘
what you 'do yourself, but also for any assault
on persons-or: property which ‘Ts committed at
the "time you are part of the mob by any’ others
ﬂkln the mob as members of the rlotlng mob "

Hume,‘the ratlonale for thlS approach 1s that

?"h“ WThe | presence of any one who joins the
e - multltude in such a fashlon is truly a sub-
,stantlal assistance; since it adds to their
\fconfidence, ‘and apparent force, and to the ‘ e :
: e fterror and alarm, which are the englnesv or - o 5 ' B ‘ X
O TR (O 4the executlon of thelr lawless progect U . ’
r,It may be questloned whether Lord Qto went qulte far Lo f% : :
‘enough 1n maklng 1t clear to ‘the Jury ‘hac art and part i |
respons1b111ty for assaults and .other speclflc acts ml_-b
arise . only. where such acts fall within the general

 commort purpose of’ the mob.: 2

o - Indeed, Hume goes rather further and suggests that a
S - person. whc joins a mob after it has already commltted
, ‘some outrageous act, and in the knowledge that it has
\\done S0, may be gullty retrospectively 1n relatlon tok
that earlier: act as well as in. relatlon to anythlng that
occurs after his 301n1ng. Whlle it may be doubted :
-whether effect would be given today to such a view, the:

TR
@]

R
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;E.lsu,‘“JInvfact,»and subJect probablv to the same .. . S R i
’,cualification, mere presence may alone be enough to‘ | E

‘ LR o : : “‘“L,.-.: . .‘
1mp+Lcacc*a_Pcrbuu axc GTTa pult lu 5uf}%zﬁf—w c*u&uxugﬁ. - passage 1n Hume lS WOTth referrlng o ilnce lt tends tO - _>‘ ;Q"‘“
, ' N ‘ y : B . cast. some doubt on a. passage in Gordon where tThe learnea ' - :
‘_1Aberdeen ngh Court February 197"‘ " | | : ' : - author saYS that. althOUGh "1t must be shown that the 2 ‘;Q
20ompare the passage from a charge by ford Murray,‘quoted ‘accused was present as part of ‘the mob, it 1s not ia e
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B purposes of the mob.

“may

Hnecessary to show that he approved or knew of the mob'

purpose, or of any ‘particular acts committed by them."

“Gordon may not have had in mlnd the spec1al problem of
,retrospectlve gullt when he ‘wrote that but the passage

in Hume does suggest that there may be cases where ite 1s‘
necessary to show that an accused had- some ‘knowledge of
partlcular acts. In any event it may be thought that
some knowledge of‘the mob's purpose ‘would be necessary.
vbefore a person could be said to be "actlng of a common

‘purpose" Hav1ng said that, the fact that the wrlter of a
kcurrent textbook on the criminal law is prepared to -

exclude knowledge of the common purpose as a pre-

»requls1te for art. and part guilt 1s at least an 1ndication
-0f some uncertalnty as to the pre01se state of the law

and, at worst, an 1nd1cac10n of a. law that many people
might regard as unJust and unpr1n01pled

5y
k& o

2.20 .“"It‘is‘accepued‘by Gbrdon2 that “the respon51b111ty
of a person present in a ‘mob is llmlted to. thlngs done

M"in the course and for the purposes of” the mob Thus,

a member of a mob - will not be: respons1ble for any’. acts'
which are done in settlement of a prlvate grudge, or -
generally in 01rcumstances ‘which are remote from the

3.0 In such cases, however, problems

g<l

arisey 18Fc*Tﬂ€"Sp€ClT1€“aCtS have only been

‘llbelled as having been committed by all the members of ha

the,mob in determlnlng whether and how those who are.'

ler. para 2.12 above.
2Ipid.

3 ERSREEN ;‘" i | | -
Hume, 1i.425; Alison, i.g22; Macdonald, 134, 135.

Cd,”w, ; | : {8,

' proved to. have commmt:ed these acts may be conv1cted of S

the substantlve crlmes. In the case of W1lson,_Latta ‘
and Rooney,; which was a case of alleged oonsplracy, 1t f

N ‘compe tent even 1f there was no. conv1ct10n of the‘ﬂ‘
v.oonsplracy 1tself . In presenting th1s argument the

was successfully argued by the Crown that conv1ct10ns of
the Sp€01flc crlmes embraced 1n the consplracy would be ;,,\

Crown relled on what is. now sectlon 61(2) of the
Crlminal Procedure (Scotland) Act 1975 Wthh prov1deS'

"Any part of what is charged in an 1nd1ctment

‘constituting in itself an indictable ¢rime,

~shall be deemed separable to the effect of

"making it lawful to. conv1ct of" such a crlme

Although he sustalned the Crown argument the Lord Justice
Clerk (Grant) querled why the 1ndictment did not include
as alternatlve,,substantlve, charges the various sub-
heads of the consplracy charge On the analogy of .the
foreg01ng dec1sion Gordon suggests2 that it is competent
-in cases of mobblng to conv1ct a person of assault alone
even where that is’ llbelled as one of the manlfestatlons
of the mobblng. It is our understand;ng,that effect has
been given to thls vlew 1n mobblng and rlotlng cases, but-
1t may be questioned whether those . respon31b1e for the

1-statutory prov151on really had 1n ‘mind that it would be

used as a means of sustalnlng a conv1ctlon for,‘ln

BN

ieffect a dlfferent crlme from that orlglnally llbelled.

If, however, one accepts Sheriff Gordon S v1ew,'then_

_other equally undesirable consequences ‘are also poss1ble
: as in the recent case of Hancock and Others3 where a jury

]

1Unreported Glasgow ngh Court February 1968
25,982, n.31.

.‘3Su 5. | o f 'c‘_-‘_uv e
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returned an: unsupportable verdlct of gullty in relation

to the mobblng charge ‘rather than verdlcts on- thexpossmble
alternatlve chargee of assault though it would appear
from the oplnlons'ln tha case ‘that, had such yerdicts
been returned “at least some of them might well’ have

been sustalned on’appeal In such’ cases,'of course, af,
Jury is obllged to make - ‘up its mind whether it will. flnd
persons gullty of mobblng and rlotlng, Jncludlng
partlcularsacts of v1olence, ‘or whether 1t will acqult of
“mobbing and rlotlng but return verdicts of gullty in ‘
‘respect of some or all of the - partlcular acts of v1olence
it cannot in other words,‘return alternatlve verdlcts i
~51multaneously in: the hope that one W1ll surv1ve even 1f
the other is subsequently reJected on appeal Equa]ly,
“since. allegatlons of partlcular assaults w1th1n a charge
of mobblng and rlotlng are seen as,»*o some extent
substantlve crlmes in the1r own rlght flt would not be h
p0551b1e to charge them cumulatlvely along with the
mobblng and rlotlng charge since an accused"“ould then .
be fac1ng multlple charges in respect of the same“’ MW&
1nc1dent ‘ Alternatlve chaﬂges may, of course, arise for
a Jury's con51deratlon in cases other than mobblng and

, rlotlng ‘but it 1s probably fa1r to say that it is only
in mobbing and rlotlng and consplracy cases ‘that the
form of charge comblnes a general charge w1th spe01flcij
criminal acts whlch_mav orgmavmnot_haVn to bn dis

entangled in whole or. 1n part dependlng on the view
taken of the eV1dence. Thls,qwe thlnk may present very ‘
dlfflcult problems for Jurles and Judges allke, ‘AQ

&

e

Yo
[kt

2.21 This is not a. new problem: in the _case of
Walter Johnston and Ozhers™ the jury found that '"thepe
were mobs at’ the tlmes and places libelled", and that

those accused whom they convicted were "guilty, art and

‘part of the crimes 11 belled" It was:’ submitted -to the

court that there was no firnding as to what particular
crimes ‘had been committed and indeed that it had not been

- proved that all the crimes libelled had been committed,

and so accordlngly, the accused could not be found guilty

- of all the crimes alleged in the libel. Although the

court thought that "the verdict was not 80 distinct and

'accurate as it mlght and. ought to have been", nevertheless'

they felt that sentence should be pronounced on the

" accused. The problems appear, however, to have ‘become

more*acute in recent times. . Partly this may be because,

“as w1ll be seen, mobblng and rlotlng charges seem

1ncrea51ngly to have been used for cases of more or less
random street and gang v1olence where it is often , )

difficult to discern the nature, or indeed the existence,
of any common purpose at all. Partly it may bekbecause

the extended concept of gullt by a55001atlon which is a

,feature of ‘the law of mobbing has on occa51ons ‘been seen

as less than appropriate or- Just. These and other

. problems will be examined in more detail in Part VI of

thls Memorandum

‘1(1771) Maclaurin's Crlmlnal Cases 541, a case in which

Maclaurln hlmself appeared for the accused Johnston.

cu'\
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 agezinst these statutes.

' conv1cted

€ y

&4 T,

%prosecuted under*the ‘Scots statutesols ~the

1Cathollo church congregatlonxif
'place of worshlp and thereafter went on a*general rlot

~sen+enced %o be- “whlpped through ‘the c1ty by 4'he hangman"

, drums or sounded trumpets, or made use’ of other” warllke I . RRERE S L >\3s~m,ﬂge“@~*“

The death pé\alty wa
An example of the:

1nstruments. 1mposed for offendlng

i

‘“ase of
David Mowbray1

That was a case where a mob had L | ‘_r'twr;tfr,;

=

in 1686.r
gathered in Edlnburgh and;attacked members of a Roman .“
phev‘were leav1ng tuc

through the’ town One of - the rloters was arrested and

In ‘order to spare hrm from hls punlshmen
Mowbray and his as5001ates

rescued. him from the town offlcers and hangman.”

wase arrested and charged w1th belng 1n this-
and sentenced,

(0

S0 death :,a¢§‘;w‘,~

xohe accused
ollected another mob and

°Mowbray
tumult,

15'2
k has. been made of the records of the Lord Advocate ‘
' Department from 1801U1828
,1nd1ctments for the perlods 1829-44 and 1888 to date,

50

For the purposes of thls Memorandum,,arsearch

of the ngh Court andl%:3cu1tyﬁ

R

”-Dec1510ns 1 401 at 407

Arnot's Crlmlnal Trlals (1812) p 269 Fountalnhall'
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? 3.1 ‘As has been seen,‘the crime of mobbmog and 5 | | A

i PlOulng is one of con51derab1e anthultyk otsjlaw.;,if 1 {,y;‘ ,,"Jﬁdf;r‘ 4_§;;ﬂpffyiﬁﬁs

E The crime exists at common law although ,here ‘have also | Q'a"fd** ‘H;,;”;; R

g been Acts of the Scottlsh Parllament whizh have kbv g ‘{* . "‘;‘, Sk o . ,“i};f<ﬁ9%f

! ‘prohlblted the raising or assembling of “onventlons of - v o e “"“i'k‘ e

| the people w1thln burghs”w1thout spe01al lic ence from the - ‘_'.7pt[;'?a f553‘ 1 f 5 ‘( |

% - Sovereign or authorlty’from the maglstra es, espe01ally ST P L ,Vlg fftj? 7vf;]; ;;t['&n‘“
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"and of the records of the Just1c1ary Offlce from 1844 to

1888. In many cases 1t has been poss1ble to’examlne the
orlglnal precqpnltlons as Well as lndlctments,f' - :

‘3‘3'g These records prov1de a v1v1d 1llustratlon of

the s001al rellglous and polltlcal hlstory of Scotland

- and a keen sense of ‘the- polltlcal cllmate of the tlmes.

Those cases in the perlod up to about 1920 fall 1nto _,,~

‘falrly dlstlnct categorles of soc1ally or polltlcally

o

motlvated conduct whlch have seldom smnce then been

tiprosecuted 1n the courts as mobblng -and rlotlng It g
‘cannot however, be’ asserted w1th confldenoe that there

k will- never agaln be a need to prosecute comparable‘

'“behav1our in thls way

3'4k S The only precognltlons Wthh surv1ve from before

1800 ‘are those concerning the Atholl ‘and Strathtay Riots
'of 1797.ﬂ They relate to three separate cases reported
r’agalnst 17 persons, and they dlsclose that the general
{populace of the area were 1ncensed by the prov151ons of

/a Mllltla Act and rose up agalnst the Duke of Atholl
Ldemandlng that he should not contlnue to support 1t.‘

vS.S | Many of the records are 1ndexed under names whlch"

2

5“c1early p01nt to the ex1stence of 51gn1flcant local tumult
‘or-ill-feeling. agalnst somethlng which was seen as
y‘lmportant in the daily life of the ‘times. ,The» o
“"Fraserburgh Riots" of 1813 and the - "Dundee RlOtS" of

1816 both 1nvolved rlots over the prlce of food. ~In the

,'Fraserburgh case there were local protests about the

"~prlce of grain‘and alleged shortages. The rlots followed

when one bu51nessman in: the town trled to Shlp stocks of
~gra1n out of the harbour

In‘the,Dundee case.the prlce‘v';

ARSI P A

e
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~of meal was ra::ed by TWO pennles, causing a s1gn1f1 ar
‘'section of the.Sanspeople_to rlse 1n protest and rampagev
‘through the town, burning'effigies‘and smashlng shops ‘

Possibly the‘be:: known example of this type of case is”

to be found in the Shawfield Riots of 1725,1 which were =
‘protest agains: the malt tax. | | |

,3.6‘ | Just‘as,~ases of thatwtype‘are common, so‘are ,
kcases WHere:the accused were all members of a trade, such.
'~aS'weavers,vco;1;ers or’cotton—splnners.. The varlous
A‘weaversﬁ,riotspare;well documented hlstorlcally and
~occurred. in areas where there was protest about ' :
‘unemployment and where there were efforts to organlse *he

workforce.s‘

" 3.7 "’, The‘th:rd general category mlght be descrlbed as

oonslstlng of a% empts to interfere with the

_admlnlstratlon of Justice and of attempts to. overcome »
the will of the aurhorltles, c1v1l or. rellglous. In the‘

flrst of these sub oategorles are. cases llke the rlots

1n Greenock in 1820 when the mob forced open the prlson f

and 'set free prlsoners, although no proceedlngs were

taken agalnst any 1nd1v1duals in. that case,i or ‘the case o
~in 1821 in. Sutherland where mobblng was charged agalnst;k
‘tenants who ‘resisted sherlff offlcers in an attempt to

‘~‘carry out ‘a cours ev1ct10n order., The best known case of
this type is probably the Porteous Mob of 1736.2 ‘The~. ‘

second Sub= category mentloned has 1ncluded attempts by

Lalison op. c1t. i.514.

aAIison gﬁ, clt. 1.514;: 'and see para.2.11 supra. = -
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do L e . : : < : - , r , i
‘;g | =Parlshloners dn Croy, in Ross ‘and Sutherland to prewehtl“?,ht : v kDfOCQSSéSv' cases concernlng attempted iﬁ erference with ]
%' ;the mlnlster app01nted to the parlsh from preachlng at g 'k R 35 *hexcourse of justice’ (often combined wizh an element
§ ‘the church 1 ;J,t‘<,[ ""ﬂ”f‘jé“,r‘r ol ‘mpnge‘ffwfw ",,;‘,‘ " B , ’of deforcement of court offlcers) Vloler: protests
% : } : kf. ;;y. : ;,‘\qu:’ﬁe e  ;[~5“5r*u5j i E 7 e agalnst suspected grave robbers,8 the. o—;a"ed»”cholera‘ :
7‘% 3.8 fu“ casesksucn‘as tnat Just- mentloned make it clear = S ] ~ riots",® in which the mob in Paisley riosed against the
i ‘that’mobblng is a relevant charge even where those charged A - efforts of the medical authorities to deal with the
believed they had a right to make the objéction they did, D cholera epidemic, protests against immigrans workers;5~
“although not necessarlly in the form that it took. ‘, R ~ and a riot involving the holding of a procession, N
_Another example of that is the Glasgow Green Riot, Z'Where;’ b - ‘accompanied by great violence and disorder, when _
R ‘a houseowner had bullt walls over a footpath alleged to t “‘>_ fr* ' tperm1531on to hold it had prev1ously been refused by the’
hbe a right of way. 'In due course, those ~who- rloted 1 - f? ; \fmaglstrates © e | ’
agalnst the bulldlng of the walls were charged ‘and the R B 'T»E L SRR o - «
_charge was found relevant, the court stating firmly that | . F  3.10  An examination of the Circuit Cours indictménts
the civil courts were the place for maklng their clalms : S -kéf - of that PGPIOd 1829-44, (the earllest perlod for Wthh
A c1v1l action hav1ng subseQuently been raised, the wallse - ge} Z? o -lndlCtments are generally avallable) shows also that B
“were ordered to be removed ‘ o ! R ~ ' | f “Ui L whereas most of them refer to the crlme as mobblng and :
: : iy / _~' _ | | | ,g;‘ igr e rlotlng, some charge only mobblng and some - only rlotlng .8 :
5 3 9 p“\ The records of the Lord Advocate S Department g?,,;;_'ﬁ e S e o ', ; /t].’ ,'“r , “
- from 1801 1899 ‘whlch contaln some precognltlons not all R lE .g. Alexander Fawns & OPS~; Perth 1830; James Alexander S
©of whlch resulted in’ 1nd10tments, show that there were :k,ﬂhﬁ‘f { ?oggéHosfgf éiiillggn?ég7??%waft_& Ors,,;_nverness 1837; J
:some 50 cases of mobblng and rlotlng in that perlod rr‘.dgif 1 ~ PE,g. William Dalgliesh & Ors., Dumfrles 1830 :
?further 22 cases were prosecuted on 01rcu1t 1n the ngh _ ;ﬂ fﬂl; o ‘Thomas Stewart & Ors., Jedburgh 1831, (both cases
R Court from 1829 to 1844 and an- examlnatlon of them shows .’;}*”A\_f ‘% | | '}3¥2i2;2§czlg%egguigtggggis?OJZzigsgaiirzsgr;?, Jedbuégh‘ ‘T;f”“f‘ '@{ LR e
R once agaln that most can be clearly related to _ 'f o o B . 1829 (attacklng toll—house) e R N
e :51gn1flcant soc1al events or: condltlons of the tlme.5”**;5t frjf.gé . waGeorge Ferguson & Ors., Perth 1829 e »"jr‘t]f e L
Thus there were riots relatlng to the. Reform B111 S el | kf4J°Seph Green & Ors., Glasgow 1832' ' f.f ?d; s . dftetdﬁtigf”:tdép‘”y;
several cases relatlng to 1uterference W1th ‘the electoral - ﬁ;q? ~~ Sjohn Adaﬂ301 & Ors., Perth 1830 T r“H':»“':h S 5‘7k¥’; e
s e e | B Denpeesron i
1Hugh MacDonald & ors. (1823), ‘Alison, ‘op. eit. i. 512 1B "E.g. Andrew Hill & Ors., Glasgow 1829, John Gibb and o
2plexander Macphie & Ors. (1823); Alison, op. git. i. sra- O e é?igzngfgggs’ Aberdeen 1829, David Buchanan & OPS-:~~ . =
and see also Alexander Gollan (1883) 5 Couper 317 where EURTIIE S SRR : : T SRR e
‘the protest was ‘against rallway trafflc on the Sabbath. i SR -~ E.g. Jacob Tait & OPS-: Jedburgh 1829 James Cunnlngham v R T
: 3Allson _24 clt.}1.514 515.. S ’ i }fidff ‘t ' %Igﬁgééegiﬁsigwtég4geégglggt1ggtc;gggfn§?mblned rlotlng e ~;“d~sf5;;:;yi':t;t
_ 25 : o 26 ]
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"l{Furthermore, not all of them spe01fy the common purpose
»'alleged to have been shared by the accused and although
";that can sometlmes be 1nferred from the narratlve of the
‘5events Wthh took place,1 nevertheless cases where 1t 1s ,
Lspeolflcally mentloned are few, and even these are d1v1ded k
ﬁflnto cases where the allegea purpose 1s contalned 1n the

2

' magor prop051t10n of the 1ndlctment and those where 1t

T A ITI

";E g Geogge Ferguson & @rs., Perth 1829 where the purpose
‘'was presumably to register publlc outrage agalnst alleged

".presumably to, dlsrupt each other '8 attempts at{ o

“E.g. " Thomas. Stewart & Ors.;

. when committed for the purpose of preventlng the
;sentence or warrant of "a judge . from being* carrled into
execution"); John: H051e, Stirling 18 7]("espec1ally

. . Commons House of Parllament")
:fw_speclfled purpose 1s repeated 1n the body of;thek

grave-robbers, although that is not otated" Alexander:
Fawns & Ors., Perth 1830, where rival factlons in an g~.
electlon fought with each other, in: an attempt ' :

canvass 1ng :

Jedburgh 18311(“espe01ally

when the sald crimes, or. any of them,}are committéd Wlth

. the Intent. of preventlng, or deterring, or, obstruotlng
by force and v1olence, a voter~from exer0151ng his"

franchlse in the electlon of a member to- serve in. the'
‘In this. case, the :

:1ndictment ‘

”;?fK;n‘v

e R S

fﬁwappear”’ “he narratlve of the eventsnlf Flnal‘y, ~here

are numerous_ ases where no- spec1ch purpose IS asleged_‘
£ and none can. be lnferred from: the 1ndlctment ltse_,ghdpf
"texcept perhaps that of‘creatlng general mayhem o“hf _:t'

20 o
dlsorder.i'_‘,l;ﬁ~-,,,,

o

'1E g. John”AdamsOn & Ors;,‘Perth 1830 (”w1th the wl:ked .

and felonlous ‘intent of . attacking the: persons and- ",
~destroying ‘the houses and: property of all” Irlshmen,,and L
driving them out of Dundee");  Samuel Waugh & Ors. y Ayr

'ff~_1831 (”the maglstrates - having forbidden the sald

"2

‘procession - and the said mob” = having notwithstanding

w1ckedly and feloniously and. wlth an. utter reckleSsness_'

-of the consequences to the publlc peace and the safety:
of ‘the lieges," determlned o carry their’ [resolut on- to.

. 'process] into effect, and to.maintain and suppor, ,he

‘same, and to put down and overpower, by force and .
v1olence, ‘all oppositlon thereto.”) Joseph Green &

- 0rs.,. lesgow 1832 ("for the purpose of 1nflam1ng ‘he @7 -
. minds of others, and inciting them to Join in the out-

“rageous- proceedlngs which they meditated ‘against she

medical ‘men and others who had been devotlng themselves,t
‘in the most exemplary and charitable manner/,  to: the ¢are
of persons afflicted with the disease called cholera”)' '

“James Alexander & Ors., Ayr 1834 ("and this ‘they did =

'h,w1th the ‘illegal purpose of- chereby 1nterfer1ng, by jo‘ e
prior intimidation or- subsequent outrage, with the free -

“exercise of" the eleotlve franchlse -at ‘the foresald

election”); Robert Allan & Ors., Dumfries 1842 ("[dld] f
“‘concert or- devise measures. to attack. ‘and demollsh or . ‘

1njure var;ous shops and houses dn Dumfrles and -
Maxwelltown aforesaid, and to concuss and maltreat or
intrmidate sundry ind1v1duals in said towns") i

E.g. Robert Sutherland & Ors., Invertiess 1829 (an 57_f”
1ndictment signed, as, Advocate~Depute, by Archlbald -
“Alison,: whose "Prlnclples of the Crlmlnal Law"vare

~cited here exten51Vely),_ John Gibb and Andrew Forbes;o Jﬁi

Aberdeen 1829;. John McCabe & ors., Glasgow 1837

rg James Cunnlngham & Ors.,»Glasgow 1840.‘
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8.11

involving rescuing of prisoners,”

~ 1John Urquhart & Ors

: 2Alexander Gollan (1883?

t*;collectlvely'as ‘the Garralapln Crofters),

’The perlod 1844 88 shows a marxed deollne 1n the

numberbof cases of mobblng ‘and rlotlng The Justlclary

d'reCOrds for the ngh Court at Edlnburgh for that perlod
‘show only some 29 cases and again those) tend to fall into

the same categorles as‘before. Thus, there are cases
' cases involving

2
deforcement of offlcers of law, ‘and agother case

1nvolv1ng obstructlon of a presbytery

theretwere”serious riots

32 In the years 1886 88, s
have

concernlng croftlng reforms ~and four 1nd1ctments
been traced concernlng behav1our as5001ated w1th these.
These cases clearly fall 1nto the establlshed pattern of
social condltlons or maJor soc1al or political events of
the time produ01ngeunlawful resppnses‘from those‘affected;

MattheW’Clark & Ors.,

May'1844;

~June 1846. e

Couper 817 'John yicholson &
307 where . the accused ‘were known

'1887) 1: White { R

(1886) 1 White 232 (the Tiree Crofters):
(1887) 1 Whlte 31‘ (the Herbusta;

ors..,

‘Mclean & Ors.,
- John' McDonald & Ors.

Crofters). e
3pndrew Holm & Ors,,_(1844)

“Donald McRae & Ors., (1888) 1 White §43;
December 1887; Alexander. McLeod & Ors,, A th
E54% 'Malcolm Smith & Ors., January 1888; many o e

waccused in other indictments of thls perlod ‘as in- f
footnote 2 above, were: descrlbed as beang crofters rom

g,a partlcular Vlllage or parlsh._;

e,

John McLeod

( 1888) 1 White

T Wi e

3.13
examlned .for  the perlod 1888 =o 1980 when tHe number of

/',mob bing

LT

kthe period at the beginnlng of thls century

T

"Al1l High and Glrcu1.w40urt indictmentS‘have heen 3

such cases contlnued to drop dramatically‘at least until
1966. Between 1887 and 19686,
-and rioting were sraced.

only 19 High'Court cases of
“This trend’ reversed
equally dramatlcally from 1967 onwards, .for in the years

| 1967269 there were 13 such cases, and in the years 1970~

80, there were 31

3.14
group the more modern cases of mobblng and rioting for, as

'The year 1887 is a convenlent p01nt from which to

has already been mentioned, l <he prov1310ns of the

Cr1mina1 Procedure (Scotland) Act of that year led to

" much 51mp1er and more compact forms of 1ndlctment and
‘may possibly be regarded as statutory authority for the

'non-neces51ty of statlng the alleged common purpose on

the face of the 1ndlctment.

3. 1“ It is 1nterest1ng to note that. the type of conduct
which was charged as mobbingsand rloting changed durlng
In the few

'kcases where the alleged purpose of the rloters was

actually spe01f1ed most 1nvolved charges whlch arose .

_from civ1l or 1ndustr1al unrest and it appears to have
. been common to charge workers 1n such cases,,before the”
,,advent of any slgniffcant trade union leglslatlon, with

mobbing where thelr conduct was thought to merlt it.

o
a
b

3‘16

Para 2 13., -

There was political unrest towards the end of the -
First WOrld War which resulted in c1v11 disturbance, such
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*1919

concerned W1th 1ndustr1al dlsputes where the conduct

S not - a ngh Court case, but was prosecuted by way of

~and William Easton & Ors., 5.

- Elsey v. Smith,

D , S
as the case of Emmanuel Shlnwell and Others «in January

and there were rlots 1nvolv1ng the ;rlsh questlon.‘
As has been mentloned -theré were - -a number of ‘cases
alleged ‘amourited usually to attempts to top worklng in

pits’ or Iactorles.l Perhaps the. best known example of

this type of case Whlch has- been prosecuted as mobbing - d.”wo
and the only one which is reported, 2 is the_ e
' This case ‘has not been , |

and rioting,
case of Sloan v. Mchllan.”
included in the total of cases referred to since it was.
summary complalnt h Thls agaln 1nvolved the common o
purpose of . compelllng men worklng at a: colllery to cease
working and to draw the flres, they hav1ng been threatened
that there was an uncontrollable mob of about 400 men

marchlng on- the: colllery,,when 1n fact there was no: such
mob, and no actual phys1ca1 v1olence took blace. - This v
was ‘held to be a relevant case of mobblng : L

E g. John McKen21e & Ors., May‘lglo Charles Hendren &
Ors., January 1919; and John Evers & Ors., 4 April 1s21
'S5 April 19271, both of which
specified that. the common purpose was to compel the men

who were in charge of the: pumping machinery at a pit to

(Much more recently use has been made of
s.7 of the Consplracy and: Protection of Property Act 187k

- in cases where attemptSAhave been‘made to . stop dthers~

~ from. worklng in the course of an industrial dispute: See

1982 S. C C R. 218;1 Galt V. Phllp & Ors.,

1984 S.L.T. 28 D BRI

%1922 J.c. .

3417
-‘be clearly seen to change from those cases 1n the 9'h.‘

Stk s B N L A S NN s

From about thls tlme, however, the empha sf:an :

?century where the common purpose was usually llnked <o

‘1mportant s001al cons1deratlons affectlng a slg
‘proportlon of the populatlon, through the ”1ndus:r:a1'w

‘fi“ant

dlspute" cases of the early 20th century,,to a 51,uatlon

where the charge has .been almost excluolvely used =0 deal »

‘:with gang flghts between rlval factlons, not genera]ry

‘a~related to. any s1gn1flcant hlstorlcal event of,the‘
‘and 1nvolv1ng usually (as partlclpants) only those few

,1me,‘

L people who have‘al“eglances to one or other factlon.l It

'bsort of conduct have been traced in the 19th cencury,

hat cases of‘mobblng 1nvolv1ng ohlS

PR

is of course true*
2

but the last 80 years of thls century have seen che‘"rlme

’_‘belng charged more and more exclus1vely 1n relatlon ;o

such conduct | Although the case of Sloan v. Mchrlan3 is

‘authorlty for the prop051tfon that there need nct be‘

actual v1olence, no subsequent cases have been fcund whlch
did not allege the use of some, and usually cons1derable,'

*«v1olehce. S

"-‘3‘ ‘18 NI
1968, four4

Of the 19 cases mentloned 1n the perlod 1887 to’\
were concerned with rlots over croft1ng s

‘ 5 S
avreforms, four were so—called "1ndustr1al dlspute”cases;r>

as a result

2E&g Alexandds Fawhs & ors.; Perth 1830 and John McCabe -

& Ors., Glasgow 1837
31922 | J.C.
4See foctnote 4, p 29

&

VSSee footnotev;,,piallpfck,p R
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_One’. was the Glasgow Rlot of 1919 whlch arose from |

polltlcal unrest at the end of the Flrst World War &two-
could be loosely desorlbed as cases of mobs ”lootlng”k
kproperty 1n the course of a rampage and the remalnlng

‘elght are Cao s 1ﬁvolving' egatlons of gangs engaged
cin/general disorder.
3. 19 In the Jears 1967 to 1969 there were no fewer

than 13 ngh Court gases of mobbing, all of which, w1th' %
: only one exceptlon, 1nvolved allegatlons of persons |

engaged usually as memberc of gangs, -in general lawless
3

’ v1olent behav1our agalnsc evther 1nd1v1duals or property

3. 20 I The first case where spec1flc gang v1olence was'
mentloned was 1n 1928 3 That, case alleged a flght ‘15‘”
between two named Glasgow gangs and also 1ncluded an:

,:_allegatlon of murder w1th1n the substantlve charge of

mobblng ' Another two such cases appear in 1934 4.

>reflect1ng the fact that ﬂhls was a perlod when gang

violence was rife in parb of that city. "There is no
other ngh Court mobblng case between 1934 and 1960 and

~1t is not untll one. reaches the perlod from 1967 to 1980
;tha% cases of mobblng and rlotlng arlslng out of "gang ‘
warfare"foccur 1n greac'numbers - ’

3
_4James McCluskey & Ors., May 1928,

 March 1934.

1 . = v :
; Emmanuel Shlnwell & ors. January 1919

Laurenoe Winters & Ors., May 19 .
68, an-
1nmates 1n Peterhead Prisqéy alleged riot. by

j*3

“John Traqualr,rMarcn 1934 and Wlllian:McPhee &:Ors L

e

&

[
O,

R . SR e ‘ o

3 I e e o . s ittt s

01#3”21l The “trend of using the charge Jo deal‘with the“
vﬁconduct of gangs which became marked after l966 became
even more pronounced in -the perlod 1970-80. In these
ten years, there were o~ fewer. than 31 cases prosecuted
uln the High Court at Edlnburgn and -on circuit in which
mobblng and rlotlng was .charged. O0f these 31 cases,”>9
- of them dealt W1th allegatlons of groups or gangs engaged
in’ lawless rampage, ‘either by fighting on the streets, or
attaoklng rlval gangs, or 1nvad1ng houses and assaultlng
the occupants. As has’been pointed out beforel many of»
the\vlotlms of this conduct were innocent oﬁﬂlnvolgement
© with the gangs,V'Only two of the cases were in any
'"significant réspects different from the rest; these were
the cases of Vernon Jones and Othersakwhichyinvolved;a

riot by U.S. sailors stationed in Dunoon following ill-
'%feeling'between them and ‘local youths, and of Ian Hancock

Ly B and Others3 where the ‘accused travelled in a van from

place to place w1th violent 1n01dents taklng place at a

D

number of dlfferent locatlons. ' v e

3122 - None of the“indictments in these 31 cases
~mentloned contains-any. spe01flcat10n of what the alleged
‘,common purpose was. It 1s,;however, fairly clear from .

' readlng the preoognltions‘thaf in.many" of them the common
‘pﬁrpOSe‘inlfact‘yas”to‘set cut. in repriSal_fOr?previous

. &

1Para/ .17, footnote 1
218 Maroh 1974 ngh Court (unreported)

e:f 81081 5.C.0.R. 32, T PR
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-conduot of an opp051ng gang or gangs 1n opaer to 1nfllct high faifure rate: for examole,ilt may transplre 1n the
inJury on members of that opp051ng group., Such A purpose

was not however, stated in the 1ndlctments

A s T e ’

ccourse of - the ev1dence in a alven case that partlcular
- crimes alleged were not in fact in r*ommon contemplatlon, ? .
or agaln, some accused may ,o, be 1dent1f1ed as having

b e i s T e

‘1

ezt

3'Zéht~; The style”of 1nd1ctments s1nce 188? has varled been 1nvolved at all; or agaln, the evidence' actually
Some contaln a1l the allegatlons ‘of what the mob: d1d |

QW1th1n ‘the one charge of mobblng and rlotlng, while others , _ ;

* have ‘put the specific allegatlons 1nto separate charges." S - “5 . for want of any Other ev1den e, it may have proved

or sub-heads of the mobbing charge. Some again make it = o knecessary for the Crownkto use as w1tnesses persons who

' ‘ : " may have been involved on *he. perlphery of ‘the violence;

i ,,;f 'ug1Ven at’ the trlal may fall short of what had been - g

e e L

;;expected to prove the- charges on the 1ndlctment - Often, :

clear what the 1nd1V1dual accused are alleged to have

“done and others charge the spec1f1c allegatlons agalnst ~ '“and the ev1dence of . such w1unesses may be regarded by the

v the mob generaly§. c

g

]Jury as eV1denoe of 50011 crimini, and therefore suspect %

L4
A,
:
-
R s
.
S
2

, o , , Cenl T Lo _ or. tainted. fet another p0551b111ty ~ and one which we ’fgg;k
3. 24 A brief analy51s of the results of the 31 cases o‘ : '_are 1nc11ned to think may apply in a good many cases - is N
between 1970 and 1980 shows ‘that 1n only s1x2vcases were | *v3?§ o -?that the jury has simply not been able to understand the -
0 all the accused convicted of. mobbing and rioting and all - B directions that ‘have been given on guilt by association
the various specific allegat}ons elther oontalned in. the' f‘,: ’Q.?"ﬁ»v' ' dlor"lf such. dlrectlons have been understood the jury

‘-f‘ kuhmobblng charge. or llbelleq\as subnheads of the. mobblng has been unw1l11ng to apply them because they appeared to .

charge This is a very lOW\ﬁlgure s1nce, as has. been
seen, in theory at least where the acts 11belled are .
proved to have been partoof a common purpose, then‘allli'v L L
‘~fthe acoused part1c1pat1ng 1n that common purpose should -
- be gullty of ‘all the acts of the mob, whether they can be
' '1nd1v1dually llnked to a SpelelC 1nc1dent or not.,‘Of
1 Qcourse, there may be many reasons for thlS relatlvely

\lead to an unjust and unacceptable result
>3}25 On the other hand ib should be p01nted out that
out of the 31 cases mentloned 'only nine resulted in the

'Sltuatlon that all the accused were acqu1tted of mobblngl

fand in s1x of these, some “onv1ctlon51were returned in.
respect of some “of the substantlve charges contalned 1n

‘lExamples of the various styles llsted in thls paragraph - -“conv1otlon for mobblng, there was a conv1ct10n also for - | T'#ei@m;e

are glven in Appendlx 1 attached to thls Memorandum

2Thls flgure does not 1nclude the case of Hancock & Ors.‘
~ where, although all of the accused were actually con- -
victed of mobbing and of all the allegatlons of criminal
conduct whié¢h took place while they were present, all
V LR el e the conv1ct10ns were ‘quashed on appeal.  Thig case is
= ',vnfgg&:i.‘ © the " only successful appeal agalnst conv1ctlon in the'f
SRR R sample of .cases examlned B e . -

some at least of the substantlve oharges lncluded 1n the

sub- heads. e e g

fAS

k86 ‘,‘f“ g |

o

 the sub heads. In every case in which there was a e anEI S




‘ZWorklng Paper No 82 (March 1982) at p 53. :

‘“PARTvIvf”; OTHER JURISDIC;-DNQ R

4.1 ' rp:t4seems llkely that all Jurlsdl zicns embody;‘,

[‘some klnd of sanctlon to deal with offencesiagalnst

publl“ order and 1t may therefore be helpful‘oo examlne

a few of these in: order to see how they dea-vw1,h the

kind of behav1our that mlght 1n Scotland “be. *he subject

of a_charge of mobblng ‘and- rlotlng Mosu aonmonwealth
and "ommon law Jurlsdlctlons use. the model pr071ded by

Engllsh law as the base for ‘their own legal systems We;]-

accordlngly propose to look flrst at” the offences

prov1ded by the Engllsh common law toge‘he wlth the

proposals for reform of that law whlch have very recently

been recommended by the Law Commlsslon for\vngland and’
1 o : SN

,Wales

4 2 ' ; must be borne 1n mlnd that the recent rev1ew
of the 1aw by the Law Comm1551on for England and Wales

. yWas ‘made 1n furtherance of 1ts programme of -
"codlflcatlon of the: crlmlnal law of England and Wales.\
. On one view, there appears not to be any parulcularly
tv'press1ng need for reform in England and Wales, for, as“
‘pwas p01nted out. in the WOrklng Paper of the uaw |
'Comm1551on on Offences agalnst Publlc Order,p

el _.‘,34

o l"Our present 1mpre551on 1s that whlle the _

- common law exhibits some’ uncertalntles,‘none“

o« of 1'hern is of major: 51gn1flcance. Further— B
”’“more, we are at present unaware of any ‘

lorrences Relatlng to Publlc Order, (1983 Zaw Com.
No:.123). SR

S

X
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substantlal cr1t1c1sm of the»broad content

’“f the common law offences ﬂ ‘ e o
The Lau Comm1ss1on has, however, now made proposals for b
new statutory offences relatlng to publlc dlsorder.l We '
begln by looklng at the Engllsh common law'pfi,'” : ;

~

‘The Engllsh common law recognlses four relevant
rout and unlawful assembly

a

offences,»namely affray, rlot a o
Affray is deflned by Smlth and Hogan as =

(1) punlawful flghtlng or unlawful v1olence
used by one or more persons agalnst
¢ fanother or others,f or an unlawful S
{,dlsplay of force by one or more persons:l.dd =

kh~w1thout actual v1olence,
“(Q)Wyln a,publlc place, or,hlf on prlvatej@
glpremjses; in’ the presence of ‘at.least 5
'“»one 1nnocent person ‘who was terrlfled'
.'“xi(é);}ln such a manner that ‘a bystander of’
| “'”freasonab y flrm character mlght

reasonably be expected to be terrlfled.ﬂuk'*~“

if‘Although there are some aspects of thls deflnltlon whlch

l‘can be comprehended W1th1n mobblng and rlotlng 1n Scotland;‘
generally speaklng affray appears to be used to deal w1th

d o

'conduct on a rather 1ess serlous scale.\

T T o ) e s

@8

4 G ~The - clas51c deflnltlon of rlot appsars o be that

of Hawklns lk 

gy -umultuous dlsturbance of the peac e By
zhree persons or more who assemble togezher
of their own authorlty with an 1nten"
v Qmutually to assist one another against any:
- who shall- ‘oppose .them in: the’ cxecutlon'of
. some enterprise of ‘a prlvate nature, and
. afterwards ‘actually execute the enter: rise
in a violent and turbulent ‘manner, vo'_,he_
terror of the people, whether the acs .
‘“1ntended were of 1tself lawful or unlawful."

kahls deflnltlon is nearer to the Scots‘crvne of mobblng,
.-though, as - has been pomnted out2

1t is nou necessary 1n

‘Scotland for the mob to have carrleq out Jhelr purposef
’ of .umult or 1nt1m1datlon. '

,4;5 . The gap in Engllsh law whlch is prov ded 1n
'Scotland by the avallablllty of the crlme of mobblng and

rlotlng, as p01nted out 1n the precedlng oaragraph is

fllled 1n England by the offence of. rout whﬁch crlme 1s

‘complete W1thout the executlon of the 1ntended enterprlse.

4, 6 : l There appears to be dlspute3

3

as to ‘an accepted

L deflnltlon in Engllsh law of the offence of unlawful

assembly, but 1t would seem to 1nvolve an assembly of

’three or more persons whose common purpose is to commlt'
a crlme (probably of v1olence or. tumult) ‘or some other
”,obJect whether lawful or not

in such a way as to cause

ffreasonable men to apprehend a breach of the peace.<

Ry Pleas of the Crown vol l c 65 ss 1

aPara 2 15 above.lc"'

Cf. R cv Chlef Constable of Devon and Cornwall ex*, 5
Qarte C.E.G.B. [1981] S W.L.R. 9e7T ; =

L
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.f4>7",,~p The Law Comm1531on has now recommended the
“kabolltlon of these four common law offences and thelr
replacement by four new statutory‘offences.: The ex1st1ng

;accordlng to these recommendatlons,

offence of rout w1l
. be abollshed w1thou_
'old statutory enactments deallng w1th publlc order.,f

_eplacement as will certaln other

k4 8 t »ert 1s to be recommended that there be a new
_statutory offence of affray to apply where two or more
persons use or threaten unlawful v1olence agalnst each
'other, or one or more persons use or threaten unlawful
v1olence agalnst another,jlnnpubllc or: prlvate, and that
' conduct is such as would cause a person of reasonable
flrmness present at the scene to fear for hls personal

B safety

yévgfi'f Two statutory;wffences are to be recommended to

;replace the offence of unlawful assembly at common law
“ The flrst

"yiolent dlsorder":

deallng wlth group v1olence, and to be known as
W1ll prOV1de that where three or more
persons are present together us1ng or threatenlng _
tunlawful v1olence to persons or property, in publlc or
taken together,‘ls such as

_prlvate,,and thelr conduct
f}f 7wou1d cause a person of reasonable flrmness present at
“the scene uo fear for h1s personal safety,‘then each ‘
_person using such v1olence commlts the offence.f‘fhefn
‘;second offence relates to conduct 1ntended or llkely to
'cause fear or provoke/élolence, and 1s to prov1de that
iwhere three or more: persons present together, in publlc
--or prlvate, ‘use threatenlng, abus1ve or 1nsult1ng words
dor behav1our whlch 1s 1ntended or 1s llkely elther to e

‘(’)

40

- for some common purpose'

( the gcene to fear for hls personal safety

Tcause another person’to fear 1mmed1ate unlawful v1olence s

to persons or property or o provoke . the 1mmed1ate use . of

7such V1olence by another oewson,'then eadh is- gullty of

an offence

4klbb | A new statutory of Tence of rlot w1ll deal with

‘51tuatlons where twelve or more persons present together,~

in publlc ‘or prlvate, use or threaten unlawful v1olence

‘whizh- may be 1nferred from their

‘ conduct) and that conduct;ucaken together,’ls such as

would cause a person of reasonable flrmness present at
Each person

' who uses such v1olence for the common purpose would
\_commlt the offence. ‘

The Model Penal

4, 11 The Unlted States of Amerlca,

gCode of the Amerlcan Law Institute (1962) con*alns only
fotwo offences to deal w1th She type of conducu under '

discu551on These are rlot and dlsorderly conducc. jThe

“latter of those tends to relate to much less serlous'

,and would |
normally be conduct, whlch 1f prosecuted at all would be

conduct than that w1th whlch we are concerned

charged 1n Scotland as breach of the peace.
prov1des - : ‘

,m"§ 9“0 1 Riot*_*FailureitoeDiSperse"
(1) RlOt A person is gullty of riot;
ffelony of the thlrd degree, if he partlclpates
. -with [two]- or more others: 1n a course of ,
’dlsorderly conduct: - E“\, _ S L -

(a) fw1th purpose to commlt or‘ S
faollltate the comm1551on of a felonyf‘,o*"*
or mlsdemeanor,~ - SN

(b) with purpose to prevent or
.-4coerce off1c1a1 actlon, .or

e

Sectlon 250.1y

e ]

ey
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_rout many retain unlawful assembly 2

1

(c) when the actor or any other =
- partlcipant to the knowledge of the actor
uses or plans: to use a firearm or ‘other:
deadly weapon.

(2)° Failure of Disorderly Persons to Disperse -

Upon Official Order. Where [three] or more persons
are participating in a course of disorderly con-
duct likely to cause substant1al harm or serious
inconvenience, annoyance or alarm, a peace officer
or other public servant engaged in executing or
enforcing the law may order the participants and

~ others 1in the immediate vicinity to disperse. A

. person who refuses or know1ngly fails to obey
such an order commits a misdemeanor.

4,12 The'commentary on this sectionl argues that in~
fact no separate offence. of riot is needed in the Model
Code since they say that- the crlmes of conspiracy and '
ttempt Lover all phases of prellminary collaboratlon to
commit crimlnal offences, and the crime of disorderly '
conduct reaches the v1olent tumultuous, ‘noisy and '
dangerous aspects of” elther group or indiv1dual act1v1ty

The only purposes for 1ts separate ex1stence are

‘urationallsed as belng the prOVlSlon of aggravated
jpenalties for disorderly conduct where the number of
;rioters makes the behaviour espeCially alarmlng or

dangerous, and the prov151on of a means for dealing with
thege who disobey lawful police orders dlrectlng a dis-

orderly crowd to disperse.

"The number

required to constitute a riotous orowd varies in the

State codes from 2 to 10.

1980 edition p.316. |

’,?ggl‘Cit.'p.317- L ; P ; ; ~“ ‘;u$wﬂ

42 .

o

The Model Code eliminates the -
E separate crime of rout and unlawful assembly, and while
all the revised codes based on it follow suit as., regardsv‘,

e B k,f,"«'_‘;i;\g-‘.e‘-»‘,‘.,ywﬁumm e

Rt i

- 4.13
taken asjihpiying rhat all the states follow the! acrtual
 wording of the
example, the

Significantly,

- a fine of ilo OOO)
'on belng commanded to do so by a peace officer 1s also

‘Referencze %o the”Model Penal Code should,no;‘be

‘Code insdrafting.their own: statutes. For

Illinois Statutel describes the offence as

"mob ‘action', and describes it as follows
ng.25-1 Mob action

(a) Mob action conSists
of any of. the following: '

D
v

(1) the use of force or violence
" disfturbing the public peace by 2
or more persons acting. together
and without authority of law; or

(2)-. the assembly of 2 or more persons
; to do an unlawful act;' or :

(3)"*he assembly of 2 or more persons

- without authority of law, or the

purpase of doing violence to the
‘person or property. of anyone
supposed to have been guilty of a
violation of the law, or for the:
purpose of exercising correctional
~powers or regulative powers aver :
any person by violence "

oo

this crime is designated a ”Class C"‘
misdemeanour \max1mum one year. imprisonment or ¢=oo flne)
unless injury is 1nflicted to the person- or property of

n'another;‘in which case it is a "Class 4qn felony (not less

than one and not. more than three years‘ 1mpr1sonment or

Failing to w1thdraw from mob action
made an offence.vah

4 14
01vilian tradltion also have offences dealing with

Those countries whose legal” system is 1n the

1(1980)~Chapterk38, section 25;1.

- ‘“
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aserlous publlc dlsorder _and ‘as the Law Comm1s51on

' 'p01nts out, these tend to- be drafted in broad terms.
Thus, for example,_ln South Africa, the»crlme of "public
v1olence" is deflned as cons1st1ng of "the unlawful -and
1ntentlona1 commission by a number of people acting in
concert of acts of sufflclently serlous d1mens1ons whlch
are 1ntended forcxbly to dlsturb the publlc peace or]
securlty or to'invade the rlghts of others"

Germanx. The German Penal Code prov1ded3 that

4.158
. anyone who used or took part in violent force agalnst
S people or property, or threatened people with violent

force whlch would be used by a group of people with
combined forces in a way which endangered publlc safety,
or who encouraged a group of people to be prepared 5o
perpetrate such actlon would be llable under the Article
tc a maximum of‘three years' 1mprlsonment. The penalty
can be'increa§Ed to a maximum of ten years' imprisonment
in. partlcularly serlous cases, i.e. where ‘the perpetrator
‘has a gun with him, or carrles another weapon in order to
~use it for -the actlon, or when due to the use of force a
r thlrd person 1s 1n danger ‘of death or serlous 1n3ur1es,
Q.; or where the perpetrator is 1oot1ng or damaging sub-
stantlally other people's property The West German
Cabinet approved on 13 July 1983 an amendment to
Artlcle 125 in order to make it crimlnal for demonstrators
| not to withdraw from a demonstratlon when told to do so by
police because of acts of v1olence, even though the

R}

‘ 1Worklng Paper p 191, Report P. 135.

' 2Hunt South African Criminal Law and Procedure (1970)
o R vol. 11 pp.74~ 7 _ : k RRE

(- N : 3Arta.cle 125, : L R
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“in the v1olence,
from the acts and threats of vmolance.,‘Z:'ls understood

dthat this amendment has been sent to commiz
Cis to be 1ntroduced as 'soon as pos31ble. '

'1mprlsonment up to one year.

r';

"1nd1v1duals told to 1eave may not themseTves have JOlned

unless they are provad to have held back

ee_stage and

4,16 Scandinavia; By sectlon 13“ of he Vorweglan
Penal Code of 1902 ;anybody who endangers the general
peace by publlcly insulting or provoklng hatred of the
Constitution or any public authorlty,,or publlcly L
1hflam1ng one group of the population agalns, another, or

is accessory thereto shall be punished by flne or
To bring abouuwthe

occurrence of:a riot ‘with the intent to use v1olence
agalnst persoh .or property, or to threaten therew1th
to be an accessory to bringing about such a riot, or to
‘act as a. leader durlng a riot where such 1ntent has been
2 punlshable by

it is also an_

Or

revealed is: a more. serious offence

1mpr1sonment up to three years. Flnally,,

offence, punlshable with up to three months' lmprlsonment,

S to stay after an order to dlsperse has been glven.r o

4.17 The Swedlsh Penal Code of 196“ also contalns
‘different prov1smons to deal W1th conduct of varylng

~degrees of seriousness. Thus, 1f a crowd of people

disturbs publlC order by demonstratlng an intent <to use
group v1olence 1n opposition to a publlc authorlty, or
otherw1se to compel or obstruct a glven measure, “and

does not disperse when ordered to do- SO0 by the authorlty,"

provides that 1nst1gators and

v

Chapter 16 Sectlon 1,

'The'Times,

14 July 1983 SRR e e
2Sectlon 136 : o ‘ E
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‘jﬁleaders shall be sentenced to 1mpr1sonment for & max1mum

‘;years or to a flne, for the offence of rlot Thls

,'sectlon also prOV1des that 1f ‘the ‘crowd dlsperses on the

- Order of the authorlty, 1nst1gators and leaders sball
Still be liable for the offence of riot, but Wlth -
1mprlsonment The more serlous offence of v101ent riot is
'commltted under section 2 where ‘a crowd, wlth the intent
referred to in sectlon 1 has proceeded to use group
‘_v1olence on a person or property, whether a puhllc
authorlty was present or not. In this case, 1nst1gators
and leaders are llable to. a max1mum of ten years"
wmprlsonment 'and other part1c1pants to four years or a,
fine. Flnally, sectlon 3 prov1des a-more minor offence
yalmed at a member of a crowd dlsturblng public order whé
neglects to obey a command ‘aimed at malntalnlng publlc
order, or who 1ntrudes on a protected area or one closed
off against 1ntrus1onu “If no. rlot is occurrlng, such a

z‘person commlts the offence of - dlsooeylng pollce order. -

W1th a max1mum sentence of 51x months'
flne.x, ' '

&

irg

e o

‘lof four years and other partl 1pants for a max1mUm of two :

reduced sentence,‘l e.’a flne or a maxlmum of two, years',»

1mpr;sonment oroa'

o
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, :Wthh ex1sted at common law.'
: “fstatutes Were introduced to deal with such conduct =

g.dam‘ged

o ¥y g 5”;.:

PART V = LEGISLATION DEAU'NG WITH. PUBLIC

o ORDER _OFFENCES TN THE UNITED RINGDOM = .

E.1 "~ As has prev1ously been mentloned there were"

korlglnally Acts "of the Scots Parllament whlch related

generally'to publlc order, over and above the powers

dume; explalns that these

“dw1th1n towns or burghs due to the greater need to

preserve order withln towns, and the greater number of

: re51dents, and consequently property,‘capable of belng

Thus the statute of James lI2 prov1ded

"That withln the burrows throughout the
realme, "'na leagues nor bandes be maid, nor

- zit na commotion nor rising of commounes

. in hindering of the common law, but at the
-commandement of their head offlclar.ﬁ And
"gif ony dois in the contrarie, and knowledge
~and taint may be gotten thereof, their gudes -
that ar foundin gulltle thereln, to be

" confiscat to the. Klng, and their 11ves at
~the Klngls will." . . :

‘SS 2. i Thls was followed by an Act of 1491 ¢. 343 nd - ,
'ione 1n 1606 c 174 which approved "all and whatsoever. aots
pmade heretofore for staylng of ‘all tumults,‘and unlawful

2

.b

&

:qmeetlngs and commotions w1th1n burgh', Hume states:that
1 430. G R e : ~ : = -
S—
: 1475 c. 77 repealed by the Statute Law Repeab/f

K

(Scotland) Act 1906,
Repealed by the Statute Law Repeals (Scotland) Act 1906
Repealed by the: Statute Law Repeals (Scotland) Act 1964.
i 430 : o '
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'thls leglslatlon was held to apply“to obstructlng the'h

‘apprehens1on,‘1mpr1sonment or executlon of crlmlnals,_g]

’vbreaklng open JallS and freelng prlsoners, 1nterfer1ngb
w1th courts Whlle 1n se551on, and res1st1ng the ra1s1ng

of the mllltla or levylng of .a supply.‘-It was under L

these statutes that Devld Mowbray was trled

5.3

vbconvenlng or assembllng w1th1n the burgh armlng them—'
selves or rals1ng clamour or banners w1thout spec1al‘
Gradually, the use “of" all of these older f*'”

bstatutes decllned

llcence.

s

5-4,‘ By far the most 1mportant statute deallngﬂW1th
such conduct was the Rlot Act 1714 8 The flrst
prohWbltlon of - thls Act was agalnst tearlng down any
church or rellglous bulldlng and the prohlbltlon
'extended to dwelllng—houses, barns,
THe Act however, also contalned

‘dleast 12l1n number, hav1ng assembled together rlotously

‘for any purpose and to the dusturbance -of the publlc e
‘”peace,

; proclamatlon. - The Act prescrlbed ‘who was empowered to |

make thls proclamaulon, and it was not necessarv that

_those at the meetlng had - actually attacked anyone ortF,wl‘ :
All who' s

,Qanythlng.; Mere rlotous assembly was suff1c1ent

. Arnot‘s Crzmlnal Trlals D 269 ~<cf para 2 1 abOVe.

Va.
. “c.83; repealed by tv@ Statute L
Act 1906. aw Repeals (Scotland)

3 o
Repealed by the Statute Law Repeals Act 1973. £

S

ST

A ‘and hav1ng had a form of proclamatlon made to them‘
fbbto dlsperse, to remaln together for an hour or more afterf"

A further Act 1n 15632 forbade the lleges from,ll

stables and the . llke“'
"most 1mportant L f',
prcv151on maklng 1t an: offence for a’ group oi persons, at

g

et

S

. were present when the proclamatlon was made were,

i

presumed to hear. it,l but if someone JOlned ‘the mob after
the proclamatlon had been made, ‘he d1d not suffer the
full penalty of -the Act unless 1t could be proved that he

had been made aware of 1t

4 or other officer readlng the proclamatlon was 1tself a

crlme I vis Wlll be noted that prov151ons 51m11ar to thls
2" A :

Stlll ex1st in some c1v1l law systems._

5.5 Recently, there have been repeated calls for the.
‘re- 1ntroduct10n of ‘the Rlot Act,lor somethlng llke 1t
In the report by Lord Scarman, 6n the Brlxton Dlsorders of
10—12 Aprll 1981, he rejected these calls for a'

h’statutory offence penal’s1ng failure to dlsperse after a

with a. defence of reasonable excuse for a
person‘s presence.. He considered that there would be
problems 1n establlshlng the offence due to the practlcal
dlfflcultles of maklng the warnlng heard ‘or of provmng
that a partlcular person had been apprlsed of it on- |
arr1v1ng after it had been glven, and that "reasonablek

publlc warning, '

w excuse" would glve rlse to further dlfflcultles.

£

The Consplracy and Protectlon of Property Act

lets.

deal w1th certaln aspects of 1ndustr1al dlsputes whlch R

may be relevant 1n the context of publlc order._ Whlle ~
‘ sectlon 15 of the . 1974\Act makes "peaceful plcketlng" ‘

lawful

K W <\ S . . 3 . v (j) ,‘ o ‘ : :
LHume op. cit. 1;a352‘Alison"gg.,cif, irSSQ,fMachnald;ﬂ |
- op. cit. 135. S ',_:,; SRR VR
2See Part IV above. i".‘ D N e L

Bl

3(1981) Cmnd 8427 paras. 7. a1 et s gj,fn%

ﬁ‘ U

Obstructlon of the maglstrate

andﬁsectlon i3 of" that Act confers 01v1l 1mmun1ty
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: PART VI‘_k OUR COMMFNT ON THE PRESENT LAW

’i“on the perpetrators of certain acts done in furtherance

ARSI NETo e
i

0'6’1,* Although Jud101al and.other statements as, to the
law of mobbing and rlotlng have, as we have observed,f
been on the face of it quite Similar for some two hundredf

fiof a trade dispute, it 1s nowl clear that that 1mmun1ty
does not extend to acts which are 1n themselves crimlnal

Gt kA

ljﬁ] ' i ,p‘or to wrongful acts, not in themselves criminal which
‘ years or ‘so, our consideration of that law and of the

cases that ‘have been ‘prosecuted under it has led us to -
the conclus1on 'that in fact the law is far from clear and
that 1n so far as it 1s understood ‘and. applied it may
have unde51rable features and.consequences., Although
many of the difficulties that have emerged in recent
'years seem to have taken a- practical form (1n relation,
for example,,to the iraming of indictments and the '

. "form part of the 1ngred1ents of a criminal offence I
SCN such acts contravene the terms:of section 7 of the 187R RN ‘g
fAct which in general terms mak‘s certain spe01f1ed ' | |
: conduct criminal if done. wrongfully and w1thout legal
authority "with a v1ew to compel any other person to
‘abstain from d01ng or to do any act Wthh such other

7
,_r

person has ‘a legal right to do 3 abstain from d01ng"v.'

'or indeed amount to: mobbing and rioting, then*there,;s,k”‘ k
W G 3 Mo i charging of Juries) our: concern 1s w1th the substance of

k the law as well as W1th its practice. Although in what
: follows ‘we' attempt to analyse the problems one by one,~1na
fact many of them are 1nter—related and in a sense, flow .

no 1mmun1ty from prosecution.‘}-

| 5.7 section § of the Public Order Act 1936 which

: ':Vapplles to Scotland provmdes that~ ‘ ‘ L

‘ ‘"any person who in any public place or public - from each other.krv
‘meeting u S . - S ‘ e

Common purpose

h‘(aji uses threatening, abus1ve or insulting
*'“f‘_words or behav1our, or. o 6 2 Earlier in thls paper ‘we drew attention to the
reforms introduced by the Criminal Procedure (Scotland)
Act 1887 and suggested that they could be: taken as
sanctioning the practice of not 1ibelllng any common ;"

purpose in an 1ndictment.v Certainly that has been the

(b) 'distrlbutes or displays any writing,»
: ‘sign or Vvisible representation which
Liodse threatening, abusive or insulting
- with intent to provoke a breach of . the K
" peace or whereby a breach of the peace 'm7%

wdsE likely to be occa31oned "f"
‘ practloe in the great maJority of cases, particularly in

gcommlts an Offence. Thls statute is presently being .recent years- ThlS, however, 1s not merely a matter of I
procedure s1nce, whether any common purpose is’ alleged ,
in an indictment or not, the crime ‘of mobbing ‘and- riot1ng~‘
can only be established where 1t 1s,proved that those ‘
1nvolved were actlng of a common purpOSe;‘l But. ‘what

: exactly does this mean, and what in particular is 1tsf

significance for particular acts of violence said to

ekreViewed JOintly‘by the Home Offlce and the Scottish
: Office . T o g

v'frlealt v. Phllp & Ors. 1984‘8 L.T. 28 'S¢e'a15053159359;».4

Smith 1982 S .C. C R. 218

w

e 515

i *
Plo-ost - ™~ > % =
. L e : WL



!

Q

C'have been commltted by members of the mob9 ’
looklng at the procedural aspects of- the problem, though
it 1s not always pos51b1e to separate them entlrely from

| relevancy of ‘an 1ndlctment

.

We begln by

Z’the substantlve problems. :

6.3 'VAS'long'agofas‘1841‘Lord Justice Clerk Hope =
said:1 : § |
"Mobbing is not simply a breachFOfothe peace
by a number of persons; . to constitute that S
~_crime, it is. absolutely necessary that ‘there
should be a common object. It is not
'necessary that thls object should have been
preconcerted It may have been taken up oot
after the rioting began, but there must have:
_existed a lawless and violent purpose, and [
Cooin a. comblned form. And it is absolutely .
necessary, in order to make a relevant charge
of mobblng, ‘that the. indictment should set
" forth on the face of it, what this common
object was. Acts of assault may be . i
‘relevantly charged as mobbing, if they are -
‘done in furtherance of the .. common obJect _
But, unless that. obJect is set forth, it is
1mposs1ble to: judge .whether such acts are L
relevantly lald " ' S

| As can be seen the Lord Justlce Clerk dealt w1th the need‘

to. 11bel a common purpose as. somethlng affectlng the :
and that in our oplnlon,‘u
must be: a,sound,approach.~ The phrase "common purpose“
means little byvitselfl nd fair notlce of the charge,
coupled with a- satlsfactory yardstick by whlch to- test

Gl gtz

"the ev1dence, can, only be prov1ded 1f the nature of- any B
"alleged .common purpose lS adequately speclfled in an

hlndictment. :

lFrancis Docherty & ors. ( 1841) 2 Swin. 635 at 638.

"‘{Seffp;{

s -

e

6.4 As we have’ seen however

[more than one hundred years.-

vlndlctment.

. v : o
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the Lord-Justice Clerk'
strlctures appear to have gone v1rtually unnoticed for i
The case of Hancock drew
attentlon to the need to establish a clear common purpose
before guilt by acces51on can follow, but the opinions

fdellvered in- that case were not in fact so much ‘directed

at the need to spe01fy a common purpose in ‘an 1ndlctment

‘byas at the need to prove one in the course of a trial.
It had, however, been our understandlng that it was now
to be Crown Office pOllcy to charge. mobblng and rioting
‘v‘only where a common purpose could be so specmfled in the

If such a course were to be regularly

vfollowed in future,kthat would go some way to meetlng
‘,some of the problens that have arlsen 1n the past not
Zonly by g1v1ng reasonable notice to an accused person of;

the case Wthh he has to meet but also by prov1d1ng the

‘F‘yardstick by whlch ev1dence at the trlal could be

1
measured As noted earller,k

,understandlng of. Crown Offlce practlce follow1ng on the
case of Hancock has been mlstaken ' L

6.5 = On the assumptlon that it 1s in fact to be

7Crown Office pollcy in future to follow the practlce of
-the past and not to speclfy a common purpOSe in an

it may be worth draw1ng attentlon to the
fact that thlS can give rlse to several other problems
in addltlon to those whlch emerged Ln Hancock Ir no.

1ndictment

& partlcular purpose is spe01fied and a Jury is merely

'cfdlrected that it must be satlsfled that the accused were
‘,actlng "of a common purpose“, it 1s theoretlcally '
’poss1ble that each of the jurors mlght find a dlfferent

‘lSee‘para.E.IS»above. : . RS S SO o
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however, it seéms that our_[
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f_one of gullty

‘preconcelved purpose on the part of the mob

'conduct"

~purpose“ 1n a way Whlch could
oas 1nd1cat1ve of no more than awrather generallsed assent
‘to unruly behav1our rather than a combinatlon of w1lls"
yf'tcwards the achlevement of a partlcular obaectlve T

g;purpose proved and yet the verdlct would be a unanlmous

Thls mlght not matter too much 1f one were’

merely concerned w1th the questlon whether partlcular“~

'accused had formed part of a mobz but 1t could lead to
"absurd and unacceptable results 1f-the Jury also had to

cons;der the questlon of respons1b111ty for partlcular .f*

acts of V1olence sald to have been commltted 1n pursuance' :

'of that common purpose

6 6 r;, Thls sort of problem would
llkely to be exacerbated in-a: case where there was no
and any

1n our v1ew be‘

purpose was s1mply sa1d to have arlsen spontaneously in-

the course of the mob’s actlngs._ Thls would be

partlcularly so 1n the klnd of case, apparently con-;p‘
3
templated by Lord Cameron 1n Hancock where a common

purpose is, to be 1nferred from a serles of 1n01dents -

'"1ndlcat1ve of a recognlsable pattern of dellberate’

It seems llkely that,,ln the passage referred
to, Lord Cameron was addressmng hlmself to the questlon

~,of what may sufflce for the purpose of prov1ng a common j g
’purpose rather than to the nature of that purpose 1tself
“,He does, however,‘use the phrase "common crlmlnal '

;t seems to us, be taken

B ey e G T

Bt
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: cases as to. what 1s

:that the purpose must 1tse1f be crlmlnal

‘ﬂthan a verbal p01nt

- cases ar1s1ng and
’fgriotlng was 'so’ restricted
’1associat10n might not be obJectlonable.»

6 7 . This leads ‘us to our- next comment whlch lS that

‘even 1f 1n future a common purpose were to be: spe01f1ed
“;ln 1ndlctments, there must be some uncertalnty in many

a common crlmlnal purpose" It is

'vclear from the authorltles to whlch we have referred in

Part II that 1t is not necessary for mobblng and rlotlng
1t may be '

',enough 1f an otherw1se lawful purpose is to be achleved

;by unlawful means.
it does suggest that there may often

. be con51derable dlfficulty 1n determlnlng the degree of
‘bspe01flcatlon requlred 1n relatlon to a ‘common purpose,
.partloularly when one bears in mlnd that 1t is only the .
:‘ex1stence of a common purpose whlch glves rlse to ‘the
: extended applicatlon of the law of concert that 1s to be,r

‘found in mobblng and rlotlng

o

6.8 . At one extreme it may‘be suggested that the
,common purpose ought to ‘be: sufflclently spec1f1ed as to.
;justlfy a-. charge relating to partlculal acts of v1olence

belng Jlevelled agalnst each accused as an 1nd1v1dual.

: Thus it mlght be thought that a person who 1s a member»
'of a mob whlch assaults a number of named 1nd1v1duals

fcould only be charged w1th mobblng and riotlng, and

lconsequently gullt by as5001ation under the mobblng and
'frlotlng prlnclple,’lf the common purpose Wthh he must
fbe ‘proved to have shared was the partlcular purpose “of
"ucommlttlng each of these spe01f1ed assaults on these

'named 1nd1viduals. It 1s possible to contemplate such
1f the charglng of mobblng and
the extended k*nd of . gullt by

Indeed 1t

s

Whlle thls may 1n a sense be no more

T3 I e
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”not so. restrlcted

as part of the common purpose or not

,9’

bdtmlght not be 51gn1flcantly dlfferent from ordlnary art

and part gullt : However, 1t may be doubted whether the

court in Hancock contemplated such a degree of restrlctlon,

tand the authorltles to which reference has been made‘i
acertalnly appear to suggeSt that mobblng and rlotlng may
| be . an approprlate charge 1n cases where the purpose is

Even on the authorlty of Hancock it

seems clear that the partlcular crimes for which a person

..can be conv1cted are not necessarlly restrlcted to those
crimes the comm1551on of Wthh fall w1th1n a mob's common

purpose. In any event a restrlctlon of the sort’ ;
suggested mlght well be 1nappropr1ate and unworkable‘in
the sort of case, already referred to, where the purpose

“itself 1s lawful and it is only the means of achleving 1t

G

which is unlawful.'

‘ 6 9 | A restrlctlon of the kind mentioned would make it

very dlfflCult for the Crown to brlng an approprlately
serlous charge in a good many cases 51nce, in the absence
of a charge of mobbing and rlotlng (and assumlng that the
accused could not be charged with assault under the
normal law of art and part guilt) the only alternatlve
mlght be a charge of breach of the peace. ~However, if

o
o
7

such a restrlctlon is not to apply, ‘there is in our v1ew B
con51derable dlfflculty'ln determlnlng Just what 1s

‘meant by a'common purpose and in de01d1ng how that is to

be spec1f1ed in an 1ndlctment and proved in court Is o
\\\ g N

it, for example, enough that ‘an accused 8hared a common

crlmlnal purpose, however expressed to make him guilty

~of any act done by the mob ‘whether. that act is specified

or is it necessary
~that there should have to be some klnd of connectlon

[«

. :::5'6 : . . o

@

between the partlcular act and the common purpose stated
in the 1nd1ctment for example that 1t 1s the klnd of -
act that mlght be expected to be done in pursuance of !
the common purpose7 .

6‘10' ; Some sort of concept of foreseeablllty was hlnted
at in one of the early cases1 where Lord Justlce Clerk
Hope dlrected the Jury as follows 2

‘"Presence ‘in a mob, if such presence is . in
~order -to countenance what is done, will be
a fact sufficient to establish a party's
guilt of all that is done by.the mob, of

s« all which arises, as might be antlclpated
out of the acts and excessés of a mob, once
set .in motion, and acting in. order to
accompllsh a particular end. i

It seems to us, however, that foreseeability in this.

~sense is a very vague : and unsatisfactory concept in cases

where questions of guilt or innocence of pPossibly very
grave assaults may turn upon it. We are not clear what
such a concept means. Does it'mean that, for gullt by

,ass001atlon to arise, the partlcular act must have been

foreseeable (whether reasonably or otherwmse) in the

(circumstances of the: partlcular case by those who formed

the mob or does ‘it simply mean that ‘the_.act must have
been of a kind which would normally be expected whenever

~a mob engaged in disorderly behaviour? ThlS is a very
“uncertain area, and to talk simply of "an ‘act commltted

in pursuance. of a common purpose" seems to us to beg

fmore questlons than it answers.

‘H.M.A. V. Roberxson & Ors. (1842) 1 Broun 152. -

%At p.194.
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6.11 :]; ThlS problem may be seeri atditsvmost acutezlf"
the act 1n questlon is a murder. There may not be too

much of .a problem in a case where the common purpose of

the mob is in fact to commit that murder, but the

,situatlon is in our view far from clear where the murderv

is merely one of severa] acts of more or less random
v1olence of the kind that seems to have featured in

‘,several of the mobblng and rlotlng cases in recent years.

s,

in pursuance of such a common purpose9 If

the ordinary rules of art and part gullt

Assuming that it were poss1ble in such cases to say that

‘the mob's purpose was to attack members of another ‘group

or gang, can it really be said that a . murder was commltted
‘as is quite
likely, any such murder is not committed 1ntentlonally in’

‘the strict sense of that word but is categorlsed as

murder because of the wicked recklessness dlsplayed in:

its commlssion, 1t is then we think dlfflcult it not

~impossible, to ‘ay that it was commltted in. pursuance of

any purpose far less a. purpose that was common to all

“those who were members of the mob.1

6.12 As can™ be seen our concern in relation to this

~aspect of mobblng and rlotlng 1s not merely with the
,‘“concept of common purpose on its: own but with the‘e

consequences which that has for gu1lt by associatlon of
what would otherwlse be separate crlmes provable only by
We turn now to.
con51der the matter of guilt by assocxatlon 1n rather

more detall

1Cases involv1ng an allegatlon of murder may also glve
rise to sentencing problems. These are dealt with 1n
paras.6.21 to 6.24 <below. -

S N

"L"; e

5'8"k .

,Gull* by associatlon ‘ ey V‘f, ,H,' L ' L o

le ast to have "countenanced" the common- purpose.t‘

CAf it was clear
an accused was merely being found gullty of that crlmef\

6. 13
what we understand to be *he dlfference between the law
of concert in the normal case and as it is operated in
In ‘the former ‘case, the
‘a person

7‘ It may be’ as well az “hls stage to state: clear{y

cases of mobblng and rlotlng
Ilaw recognlses that to be guilty of a crime,
need not have actively partl 1pated in every*act
necesaary to constltute that crlme. Thus, to take an‘
example that 1s oiten glven To Jurles, a’ man who stands
guard at the door of a bank will be- as gullty of a bank
robbery as the man who puts his hand 1n the till. There

: are, however” certaln restrlctlons to thls pr1nc1p1e.

Most 1mportantly, for ordlnary art ‘and part gullt the

;person concerned must not only have been aware of what
‘ the others were d01ng but’ also, and 1n that ‘knowledge,
'must have hlmself partlclpated

to some extent in the
acts involved. In mobblng and rlotlng cases, on the
other hand, gullt by ass001atlon can ar1se even. where a
person takes no part at all in part;cular acts of
V1olence, and even perhaps where these acts: take place
without his: knowledge, prov1ded only that the acts in

questlon were committed in pursuance of the mob's common -

purpose and that the person concerned can be taken from
his other actings to have "countenanced" them, or at

L e

6.14 -  This extension of the normal pr1nc1ples of art
and part gullt could poss1b1y be regarded as acceptable
that, in cases of mobbing and rlotlng,

with any partlcular assaults or other acts of v1olence
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belng no more. than descrlptlve of the behav1our of the f
mob taken as a whole. the fact is that ~apart
‘from ‘some . observatlons that appear to go sllghtly in
thls dlrectlon, or at least to beg the questlon,‘the ;

approach to the crlme of mobblng and rlotlng has been to

However,

1.regard a conv1ctlon of that crlme as also 1nvolv1ng a
;‘flndlng of gu1lt in respect of all the partlcular acts

'of v1olence spe01f1ed 1n the charge.‘ Thus, Juries and

Judges w1ll be requlred to cons1der the questlon Is
thls accused to be found gullty of the murder, or the

assault cr whatever by reason of hlS membershlp of the

Upon thls bas1s, 1n hls charge to the Jury in the
case of Myles Martln ‘and Others

mob?

Lord Mure sald

you may, while flndlng them gu1lty of.
‘ Umobblng and rioting as charged, consider
§ "‘”yourselves ‘Justified -in finding them not
% lgullty ‘of the assault. "O

\

e
R

1ndrv1dual respons1b111ty for partlcular assaults is to
be found in the" case of Lawtle and Others2

:where

. Lord Stott sald

4

, "Once 1t is proved agalns;auou that you
- formed part of a rlotoﬁs’mebﬁ you will be.
. responsible in law ngit only for what you
do yourself, but also for any assault on
- persons or property which is commlgted at
“the tlme you are part of the mob " :

‘ Statements such as’ these, together w1th the centenc:mg

problems that can ‘arise 1n mobblng and rlotlng cases,4 o

h4See paras 6.21 et g

T(1e06) 1 White 297. SO P
zAberdeen High Court February 1975

Vi

For a fuller quotat;on and dlscuss1cn of’ these\paSSages
see paras 2.17 and 2,18 above ~ S
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suggest to us'that‘thi ts an area of some confuslon,‘

where it is not always easy =0 be sure whether a person
115 belng found\gullty of nobblng and rioting or of the

fsubstantlve crlmes libelied wi*hin the mobblng charge or

LI

=

k 6. lq The foregOJng ‘statements of “the law may. each in.
its own- way be reasonably ac:urate (and certainly they o
were ‘not . the subJect ol‘appeal; but they seem to us to

confuse, on the one hand The matt er of guilt of mobbing

‘ and rlotlng (w1th or w1thou, any 11belled aggravatlons) ‘
on the other hanq,;gullt of the substantive crlmei}

and ’ n .
; " This sort of confusion

contained~in~theSe‘aggravations;

“may'often; we think, be made worse‘by the fact
many 1nstances Judges re qulre to charge juries
effect that what we“have referred to as. aggravatlons may,
dependlng on the vler taken of the ev1dence in a- :
partlcular ‘case, be regarded aS~ccparate crimes . on their
own, dlstlnct from any charge of mobblng and rlotlng

the dlrections glven to

that in

but in that event, of course, .
the jury must make 1t~clear that the ordlnary rules of
“art and part are tO“be applied before any” partlcular
accused can ‘be found guilty of such a‘charge.i~: | .kl' o
»6.16‘ \Theidistinction“Which ve’are‘trying.tc urawois,b
we believe, a valid one, but we have'not found it easy

ey
&2

l | here it is thought that

will: arlse #n cases Ww
zhéi(z) of the Criminal Procedure (Scotland) 2gtoé975

e

"authorises the returning of ‘verdicts in ‘resp ,
~;2rt10ular assaults even where a jury returns a ve§dlct
:of not guilty on the mobbing and rioting charge.th :
“have already: expressed some doubt about whether a

: sectlon is in fact authority for such a practlce see
para .20 §gp£g.~ : . :
‘ ; jie
o 61 ;
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to express it with clarlty - a dlfflculty which seems to . describe some sort Of relatlonshlp ~but, _as we read the ?‘
; have ‘been shared by Jjudges in the past. In essence. the:; authorltles,\lt has mostly been used asg a- test of whether ?
or not an accused shared a mob' ommon purpose rather f

dlstlnctlon is between guilt of membershlp of a PlOtOUS
than as a llnk between a oartleular accused and a

‘partlcular act of v1olence. on the other hand, the word
*"consent" also ‘appears 1n some of the cases, though it
principle of extended guilt by association might be ; : ~ dseems to have been used on some occasions in the contextia-
justified if it gave rise £to guilt only in the first of ~ ~of the relatlonshlp between a particular accuséed and
these ways, but many of the decmded cases, and much of partlcular 1n01dents, and on other occa81ons in the

what - has been written on the subgect 1nd1cates that o context of the relatlonshlp between partlcular 1n01dents
individual guilt of partlcular .acts of violence will be | e ’and thewcommon purposetav . ',’~ | ‘gt e g e

N S o ‘ i

.mob whlch performs- spe01flc acts of violence and guilt
of membershlp of such a mob coupled w1th 1nd1v1dual

R S R TR

guilt in relation to these same acts of v1olence - The

the consequence where a person “is found gullty of

‘mobbing . and rioting. Hereln, we think, lies a major. 6.18 Thus, in the case Of 5252223 Lord Wylle, in hls,
B 3 4-
dlfflculty.a v, ; T . _charge to he jury sald 1nya»passage quotedvby‘Lordr‘ |
‘ ” - ~Cameron' ¢ i G {.
E 6. 17‘4 -~ It seems to. us . that to some. extent thls problem : ‘ »vjj - e ka"It may well ‘be that you would come to thek % e
: ’ E ~ view that in some instances at least certain )
; nas crisen because, no doubt in the 1nterests of Justlce, ‘3 i | Tk‘ind1v1dual accused were not members Of thls\ f
it has been con51dered necessary that there should:be S N .group 1in the full and proper sense.of the L
' : e s ‘~~_'term~as belng consenting partlclpants 1
some; connectlon:beyond.mere:membershlp,of,a,mob‘and‘a_ . ' : : . 'responsible for what the group do knowingly = U
sharing of a common purpbse'before responsibility in ‘ ~present in the knowledge of what is going on, .. !
: ~but if a person knowingly associates himself = P
some form or another for partlcular acts of violence can . o © with this kind of lawless gathering, he ’.'::, P
be laid at the door of an accused person. It is not clear o o ‘ . ‘renders himself respons1ble in law for what . B I S
to us, however,- what this- connectlon has- to -be. As. we see B s s done. by thﬁ m9b as‘a mob wh11e he 1s a 3
S P R ,member of 1t. : 4 8
; it there are really two points whlch seem to become‘ ' o sj_kJ R o Lo e e e e e T Prroe o T e
confused in the authorities. First, what must be the AR . -Later ln,hlsscharge,the!tr%al Judg§ alSQvS?1d=dl’ykd_ e e
relatlonshlp of the ind1v1dua1 assault or assaults to. R . L 1See e.g. H.M.A. v. Robertson & Ors.;(1842) 1 Broun 152' K : S
the " common, pUrpose; and second, what must the relatlon— R A ) “H.M. H.M.A. v. Urguhart z1844) 2-Broun . 13; and, most - 'rﬁa¢»~ RN ALS L
. ne TN T recently, H.M.A. v. Hancock & Ors. 1981 S.C.C.R. 32, lper"'fr S B
| ? e Sl T R
'Shlp of . the accused to each of these 1ndlv1dual assaFlts R oy o Lord:- Cameron at 44 and the Lord Justlce General at \7, g E ;
. The word countenance" has frequently been used to R S e “;f 2At p 41 B : ‘ e e '*\r ““““ o
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L ... you will have to consider whether, in’ ~ground of extended guilt by association: or on the.

"rthe circumstances, their continued presence: :Q“~ - T ffaordlnary ‘ground of guilt "actor~or art and part! or both.
- in the mob constituted consent‘on thelr partpu i ' - ” ,'Examples of mobbing and rioting 1ndictments appear in -

to what was g01ng on "

“the appendlces to this Memorandum, but  the 1ndlctment»in,

,jrA somewhat dlfferent approach based on cons1stency w1th the case of Hancock may be taken as falrly typical., Thef"

the common purpose, was adopted by Lorg Murray in the ‘”1nd1ctment in that case alleges that the varlous accused

,recent unreported case of MacAndrew and Others1 when, 1n

"did form part of a mob . which’ d1d conduct itself 1n
_a v1olent tumultuous and riotous manner' etc The o
indictment then goes on Mand did" followed by a 1ong llstf
uof ind1v1dual ‘acts. As a 51mple matter of Eng%ash thls
. is amblguous. It nould mean that the accused dld form -

his: charge to the jury,. he sald

SNIP you con51der that the assaults were L
consistent with a common criminal purpose
of the mob and that they were perpetrated
by members of the mob, then each participant
o , who is proved to have adhered to the mob
R . would be criminally liable for the assaults
L v even if it is not established that.he
" 1nd1v1dua11y attacked anyone w1th or w1thout
a weapon "o _

_'part of a riotous mob whlch conducted 1tself in a. general
1 tumultuous manner,iand in addltlon that the accused did-
~the ind1v1dual spec1f1ed acts, or: 1t could mean that
1:the accused Tormed gart of a mob Wthh conducted 1tself

dtln a generally tumultuous“manner and which also did.

6'19‘ , We accept of course, that any observatlons made :
,certaln 1nd1v1dual acts. In ‘0ther words, 1t is not clear

in the course of a charge to a jury must be treated with d' 7
fwhether the second "dld" refers back to what the ;accused

- did or to what the mob dld " We understand that the:
Jfaccepted Créwn Office v1ew 1s that the second "dld":ﬂ-«
refers to the actings of the mob ‘and not those of ‘the

clnd1v1dual accused but we thlnk that thls style of

R

v;some cautlon s1nce 1t 1s no part of the Judgets functlon
to glve a comprehen51ve analy51s of all the relevant law: .

~ ~his charge must be tallored to the c1rcumstances of the
partlcular case.v That sa1d however 1t seems to us -

that there must be some confu51on and uncertalnty as to

the manner in which guilt by ass001atlon wwll arlse in framlng the charge may’well be -confusing to juries,

L cases of mobbing and rlotlng when the test can be partlcularly in cases where they may be dlrected that

L expressed 1n so many dlfferent ways. ‘,,lt,ls open to. them to treat the separate assaults as

S , . . T R : N aseparate charges in respect of particular accused persons.
1 6"20 oz The confusmon in. thls branch of the law may be ' e o e ' Sa

| made worse, we think, by ‘the manner in whlch these. crimes ,e-5>21 “ The diffICUItles to Whlch we. have been referrlng

~are 1nd1cted - It is not made clear vhether an indiv1dual ray also produce problems when it comes to sentenclng,‘a

‘yls belng charged with gullt of a partlcular crime on the

RERER IS : : ! B ! . . v R

'lespeclally,bthough not only, AT one of the partlcular ,
1Hacts said to have been committed 1s a murder,v Assumlng
: that one or more accused is found gullty as l*belled the

& 5leigh Court,'Edinburgh,:S»May 1980,

o
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cother assault to. severe 1nJury

,flmprlsonment

r;crlme of mobblng and rlotlng.

'culpable hom1c1de but

fquestlon is whether the Judge ‘s bound to 1mpose a.p 4
mandatory sentence of llfe 1mprlsonment or- whether “he hasv”

a dlscretlon to 1mpose some other determlnate sentence

'.upon ‘the ba51s that: he is truly 1mp051ng a sentence for
- the crlme of mobblng and rlotlng and not for the crlme of

murder.

rlotlng with two sub heads, one alleglng murder. and the

»’Flve of the 51x accused

were convicted of mobblng and of the sub head oontalnlng e
‘the murder charge and all were sentenced to life

2 o
~,The remalnlng accused was conV1cted of

t'mobblng only and sentenced to flve years detentlon It :
‘1s not clear whe+her the tr1a1 Judge 1n thls case saw

hlmself as 1mp051ng mandatory life sentences for the"
crime of murder or a dlscretlonary llfe sentence for the )

In Hynds and Others3 that
problem was removed by the verdlct belng one- of gullty of

1n that case,~separate verdlcts‘

.were returned and recorded 1n respect of both the mobblng,~

charge and the sub heads., As . a result 1t is not clear

':whether the allegatlon of murder was treated by the Juryi L

as a separate crlme or whether they returned 1n effect,

a verdlct of gullty as llbelled but the verdlcts were
fmerely recorded in thls way

l Thls”case;;s,anothera t,hv

3,

1H1gh Court Glasgow December 1971 (unreported) "Tor f
. examples . of 1ndlctments 1nclud1ng an allegatlon of

murder see Appendlx 2 : : G

2Or 1ts equlvalent in respect of persons under‘the age of
21, S : : :

ngh Court Glasgow, December 1979 (unrepcrted)

(1

~In the case of Alexander Morrlce and Others .. the
1ndlctment 11belled an overall charge of: mobblng and

N

‘6 22 .
1f capltal punlshment were ever agaln to be the penalty

»1mprlsonment.

_capltal punlshment stlll exlsted

‘further and says that

’76 23

34 525,

'example of the confu51on whlch seems o ex1st between

cgullt of mobblng and rlotlng as aggravated by partlcular

acts of,v1olence and gullt 1n respec, of these acts of

v1olence themselves In thls case zhe confu51on was

'manlfest 1n the manner in. whlch the verdlcts were glven o

and recorded. - o f o l:r & "' S

’The senten01ng problem would appear more acutely

for murder but 1n our v1ew the problem does ex1st at-
present where the mandatory sentence is one, of 11fe
Indeed the problem is one which has been
recognlsed in the past. Macdonald stated at a time when
does not follow on a charge of mobblng at common law,
even where death has been caused"'1 This is con51stent

w1th the v1ews of Hume2 and Allson,asbut Allson‘goes

for a conv1ct10n of the capltal

‘ *crime;kthe proof must brlng home the perpetratlon of
:that offence 1nd1v1dually to the accused by the

4

‘ordlnary prlnclples of art and part gullt. .f

Onvohe v1ew thls approach 1s tenable if one
accepts that vln a case of mobblng and rlotlng, an .
accused 1s belng found gullty not of partlcular assaults
or other acts of v1olence but of membershlp of a mob
which perpetrated these partlcular acts. As has‘been

B T L S

1p. 135
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'where,

' has found proved.
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»,seen, however,;thls way of looklng at gullt by ass001at10n

_’has generally not been followed 1n the courts and else-

on that ba51s the effect of the v1ews expressed

by Allson is- unclear.» The evidence 1n a partlcular case

may tend to show that particular accused were' directly a0

involved in commlttlng the murder Ir, however, a 3ury'=‘

'verd;ct is. smmply expressed as "gullty of mobblng and‘-'
rioting as llbelled“ how 1s a Judge to know whether~’

particular accused have been found 1n a sense,_gullty of
the murder by crdlnary art and part rules, or on a more
general ba51s of hav1ng, for example,w"countenanced" the

murder°'

v‘6.24'1¢l The case ol'murder presents a partlcularly acutef .

problem for a sentenc1ng Judgeﬂ but the problem 1s,.we"
thlnk a general one: whloh may also arlse in: less ser10u=

cases as. well
w1ll consxder 1t approprlate to 1mpose a more severe

sl

sentence (other thlngs belng‘equal) on an accused who

commlts a serlous assault than on one who commlts a mlnonj"f

assault Assaults of varylng degrees of grav1ty may e
~appear: in an 1ndlctment for mobblng and rlotlng but

k:agaln, 1f a Jury‘s verdlct 1s merely "gu1lty as llbelled"

the Judge w1ll have no means of knowxng what degree of

Jpersonal partlclpatlon in partlcular assaults the Jury i
‘ Is he then entltled to dlscrlmlnate;fpf

in the matter of sentence upon hlS own v1ew of the
ev1dence7 We thlnk that the answer to that must be 1n
the nagatlve but, 1f that 1s'r1ght ‘the consequence may

’be that some accused w1ll be dealt with 1ess severely

than they should or, perhaps worse, that some will be

LAY

e

Normally,~as we understand 1t -a judge_ o

~«partlclpated to. any extent.
: suggests that that. law, and the circumstances in which

dealt with more severely‘than their 1ndiv1dual conduct

actually warrants.

6.25 We suspect that Jurles 1n recent tlmes have‘

tended to: s0lve this problem 1n some cases by ”eturnlng
verdicts which suggest that they are applylng the normal

‘rules of art and part to partlcular assaults so that only

some of the sub -heads+in a mobblng 1ndnctment are held-

as proved agalnstz articular accused. Thls may be a

sensible approach but it seems to us, from our

'examination of “some of the cases, to be‘difficult to

fsupport in - logic where the jury has apparently accepted

that the accused were gullty of mobblng and rlotlng in
that event it seems to us, the doctrlne of guilt by
association should have- led:to flndlngs of guilt in
respect of all the sub-heads as ‘well. Perhaps juries
are 51mply uneasy about applying, in its fullest form,

a law which may, on one view, find people gullty of

'7ser10us crimes in Wthh they have not personally

If that is right, it

~3uries are asked to con31der 1t ‘may merit some re-

con51derat10n.
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'1nstances, result ln people belng conv;cted off

partlcular assauﬁts.“'

W

PART VII - OPTlONS FOR REFORM

B, g ' : : bl

7.1 ' In Part VI of’thlsoMemorandum we: have expressed ”&f

~some conments on: the law of . mobblng and- rlotlng as 1t has
-been descrlbed and operated over the years. As® w1ll have
been seen, ‘we have COns1deraole reservatlons about that

law taklng, as" we do, the v1ew that. 1n several 1mportant 5
respects 1t is far from clear -and. that it may,‘rn some |

punlshed for, SePlOUS crimes of ylolence 1n whloh they
themselves took. no part and 1n olrcumstances where, A
arguably, they ought not to be subJect to- such con~,7

viction and punishment. - The complex1ty of ‘thé law ofwkﬂ

yfmobbing»itself coupled with the’ many - -options that may

be open to a Jury when con51der1ng a partlcular case,
can cause. cons1derable difficulties for Judges and mayk
on occas1ons, we suspeot, lead to confu51on ln the mlnds
of Jjuries. To some extent these problems may be - “5
helghtened by. the/modern practlce of charglng mobblng
~and rlotlng in cases of more or less random Street
v1olence where qulte often the focus of attentlon tends,
we thlnk to be on- the partlcular acts of vzolence
spec1f1ed in the 1pdlctment rather than on the. mobblng
and riotlng 1tse1f.; ThlS may be. partlcularly so in
those cases where no common purpose is stated in- the
1nd1ctment and none g ea51ly dlscernlble from the ‘
ev1dence. That sald it must be added that many'of &he
problems thch we have 1dentif1ed will Stlll be present
ven in cases Where a clear common purpose is specifled
and proved SO long as the- 1nd1ctment goes . beyond '
generallsed\v1olent behav1our and spec1f1es, for example,
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7.2 From a prosecutor s p01nt of v1ew there may be

‘attractlons in using a charge of mobblng and rlotlng ln '
preference to 1nd1v1dual charges of assault not. least in

cases where 1t is clear that partlcular assaults were

commltted by persons who were engaged 1n,a general tumult
on the basis. of the

but where it 1s 1mp0551b1e to prove
normal rules of corroboratlon and art ‘and part gullt
which particular 1nd1v1duals took" parc in which assaults
However, our examination of past cases suggests that in
at least some cases, it may be open to questlon”whether
the incidents concerned were truJy ones of mobblng -and
rlotlng with associated assaults occurrlng in pursuance
of a common ocbjective or, rather,;wen \Jlmply 1n01dents
cons1st1ng of separate’ assaults commltted by varying
members of a ‘group all of whom also happened to be -

;behav1ng in a rowdy and v1olent manner.~

-A‘ )

S AR . . <
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7. 3 Inc1dents of group v1olence can, take

‘many forms, and the nature of any dlfflcultles will to

of course,

- some extent depend on the: pre01se’nature .of any: glven

case. ‘To- take ‘one “extreme, if It can be shown that a
‘group of people gathered together er the express purpose
~of assaultlng A, B and C,° and A B and C were 1n fact
assaulted by members of that group, it is arguable, as a
matter ‘of policy, that all the members of that group
vshould ‘be gullty’of mobblng and rioting cons1st1ng both
of general" violence and of- these three assaults;
‘this gullt should extend to all the members of
the group 1rrespect1ve of whether partlcular 1nd1v1duals
- personally took}part in all-or any of the SPElelef~
' This, k |
~of the ‘present law of mobbing and rioting:

moreover,

as we understand it, would be the effect
~and in this

assaults.

il
o

R

S
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case the extended gullt by assocmatlon in relatlon o]

e non—partlclpanos in the assaults may be thought to be

<IN

fgeneral nature of the 1n01dent

far as it can be dlscerned at all,

T an aggre551ve and generally Vlolent manner.

_ perpetrated by only some of their number.

Justlflable onk*he basis that 51nce the very ex1stence
of an obv1ously Vlolent mob deters oppos1t10n and

resistance, those who JOln such a mob know1ng and

v;approv1ng of its purpose,'are in effect helplng to brlng

about that purpose even 1f they do not themselves
partlclpate in the assaults Wthh are the ultlmate
obJectlve of the mob's act1v1ty. ThlS sort of case, of

course, comes very close to, and may 1ndeed be

1dd1st1ngulshable from, cases 1nvolv1ng ordinary art and

part,guilta

7.4 In a rather dlffere?t klnd of case, however, the LS
and the partlcular ot
assaults, may all be outwardly the same as 1n the ‘:
previous example,tbut the purpose of™ the group, 1n‘so

may 51mply be a rather
vague and 1ll—def1ned one cf showing off by behav1ng 1n )
It ‘may be :J
1mpossible in such a case to flx 1nd1v1dual gullt of the
assaults. by ordlnary art’ and part pr1nc1ples, yet thls

is- preclsely the sort. of oase where 1t may be questloned

‘;whether it is Just and princ1p1ed that all the members ,ﬁ

of the group should bear respon51b111ty'for assaults' ﬁf
Having said
that however“most people would probably agree ‘that
behaV1our of this klnd (even w1thout respon51b111ty for
particular assaults) is a serious form of disorder whlch
should be. dealt with in an approprlate fashlon by the

law and by the courts. SR
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7.8 It would

\\

of course, be possible in cases such

“xas the last one mentloned - and so long as some klnd of

’ common purpose ‘can be dlscerned - to charge mobblng and

/f k

rloting but w1thout any spe01f1catlon of particular

assaults,’ but in that event, of course,’lt is, llkely that

no ev1dence could be led about any assaults that took "

place on the ba51s of the rule Wthh prohlblts evidence
about a crime whlch is not llbelled in an indictment.

1t was 1mp0551b1e to spell out any- common
then, as we understand the present law,,

If however,
purpose at all,

the- only avallable charge would be one of breach of the

peace. Now of course, breach of the peace 1s a charge>

' whlch is capable of embraClng very grave and serious

oonduct and 1t could, in theory,‘attract a punlshment/bf
life 1mpr1sonment It must be sald however, thac the°
charge is one whlch is more often associated with very

, mlnor rowdlness and as such mlght not be .seen as

approprlate for the klnd of behavrour whlch “if onlyﬁﬁ

there were a common purpose, would be mobblng and rlotlng
It 1s, of course, 1mposs1ble to deta11 1n advance all the
,p0351ble forms that v1olent group behav1our 1nvolv1ng

partlcular assaults mlght take in the future. It may,

‘however, not be unreasonable to suggest that ‘in the most -

general terms such behav1our may fall broadly 1nto one of

four pOSSlble categorles.‘ These are.'

\
(l) Where a group has dellberately gathered

- together w1th the clear common purpose
of assaulting,,perhaps seriously, certeln
O
and proceeds

,"n

‘known and named 1nd1viduals,
- to carry out;ouch assaults,

R
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(2)1,where a group has deliberately gathered
together with the clear commort purpose
of assaulting, perhaps serlously, members

. of anothercgroup or gang, whose 1nd1v1dual
‘yldentlties may, however, be unknown or
‘ uncertaln, and proceeds to carry out such
= _assaults, perhaps regardless of whether

| - or not those assaulted are in fact members

of that other group or gang,

(3) where a group has come together more or
less by change W1th the purpose,
‘far as any can be discerned at &ll, of

in so

acting in a. generally violent .and ;
; aggressive manner and’ of assaultlng anyone
L. who chances to cross its path or tovlncur
‘jjrtsydiefavour, and proceeds to behave 1n

such a ‘fashionj. and el Lo

“;(4) where a group has. come together ééfé“or‘”kf"

i o ,”less by chance,iand w1thout ‘any common
purpose, but Wthh for no dlscernlble

~ reason, proceeds to behave “in a violent

. manner ‘and where, in the course of doing

so, one or more persons is assaulted by

" one or more members of” the group L e b

%}" )
i

7.6 As a matter of pollcy it is arguable that the

‘present 1aw oi mobbing and- rlotlng, with its 1mpllcat10ns
l“for guilt by associatlon, would be approprlate for the * -
‘first of these examples provided that the commcn purpose S

Indeed

could be clearly spelled out and proved. “in such

- a case it might well be - poss1ble to charge all of the

oo

b
w
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accused Qith”the particular aSsaultsQ and to prove those P‘oti:ga?is zz:nviif:::eg;§:§:§pr09r;: fe"n Pesps:tbof : ?
charges on ‘the normal pr1n01ples of art and part gultt ‘fiiight unzlkely e mOdersr;ImeST : i;g:;%wdﬁi:
Slmllarly, it may be thought that the present law of ‘;eek or el e ban ey 0 i thérefafe :
mobblng and rlotlng would be approprlate for the second -3

example, though in that case there might be dlfflcultles,‘
of theiklnd we. desc ibed 1n Part VI of thls Memorandum,

many contemporary instances of broadly comparable e (5»‘
behaviour associated with, for. example, 1ndustr1al |

{ "dlsputes or attempts to influence defence pollcy ‘These 8 ]
f in determlnlng with certalnty'the approprlate connection o

between individual members of the mob and, -on the one.
hand, the common purpose and, on the other ‘hand, any
partlcular assaults committed. by members of " the mob ?he
third and fourth. examples are, however, in a- rather
dlfferent~p051tlon.f Both clearly involve the commission
of serious crimes but it ‘may: be dlfflcult, if not
1mp0551b1e, to find any clear or Principled connection: |
i between the generaltv1olence of the mob,and-partlcular , : 'ﬁ
assaults committed by'memberS'of the mob, far less may it |

be easy to find such a connection between 1nd1v1dua1 ‘ 4 relovant to! Hie of rokis behaVIOur 1nv01v1ng AN

| d or all of such assaults. 0y TESEYEER O Bases C ;
; members of the(mob a ’any ) or, more commonlyq ‘the use of v1olence. 3 " ~

_are extremely sen51t1ve matters, and whether or not such
: behaV1our should ‘ever be prosecuted let: alone whether it
aould be prosecuted as mobblng and FlOulng, ‘raises .-
policy cons1deratlons Wthh are not, we think, for us, .

and which we have not attempted to deal with in thls

Memorandum It is in any event poss1ble, ‘We suppose,
that ‘some’ of these matters may be dealt wi: th: in the -
course of the current review of the Publlc Order Act to
which we referred in Part V. In the result the optlonsl
which are canvassed below are seen as being prlmarlly B

7.7 kaf the'View were. to be accepted that the present
law of mobblng and rlotlng is 1n a number of respects far
from clear and that it ‘may in some cases be

cessar to con51der the k _ > B | ,
inappropriate, it is then ne y o this must, we think, be a serious option. We are not . R
poss1ble options whlch may be open. Before d01ng so, | o .

. aware that the ‘present law has provoked any allegatlons
however, we think it right “to make one general ‘ i ~§
: observation. The focus of our attention throughout thls
“il , Memorandum has been on those cases where groups of \
‘ persons have threatened and as often as not used actual
physxcal v1olunce to persons or property There are,

7.8 One poselble optlon, of course, is- to leave the
present law and practice unchanged Despite our
criticisms of, and reservations about, the present law:

of actual 1njLstlce and, if that is so, there may be

something to be said for simply leaving thlngs as they
are.

7.9 On the assumption that some reform may be e
thought to be desirable, it seems to us that the. eptions
fall broadly into two categories: those invelving no

 however, some old casee1 where a oharge of;mobblng andm

J

lsee para.2.14 above. . . SN

76
75

T T

e




A

more than a change in’ current practlce, partlcularly in:
- the way 1n Wthh 1ndlctments ‘are framed and those
'1nvolv1ng a more radlcal change in the substantlve 1aw.

Although 1n what follows, we detall all of these optlons‘

separately; they are not neﬂessarlly mutually exclus1ve
'and some could be comblned together. For example, 1f “a

;new statutory crlme relatlng to V1olent disorder were to -
be 1ntroduced it need not necessarlly replace the crlme'f

of" mobblng and rlotlng the latter crlme, albelt perhaps
with modlflcatlons, could be retained in ,order to deal

A“ w1th certain forms of group v1olence not falllng w1th1n‘
the deflnltlon of the statutory crlme. : :

Poss1ble changes in practloe‘

f7 10 | Under thls head the poss1ble optlons appear to h
include'” i T S ‘
ui(a)v”For the Crown always to state clearly in‘

E an 1nd1ctment what was the alleged common
_purpose of the mob ‘This would 51mply
. involve compliance with what 1n any event
;51was stated to be. the law nearly 150 years
.. ago by Lord Justlce Clerk Hope though
L as hasﬂbeen seen hls oplnlon on thls
W matter has - ~gone largely unnotlced and
fappears stlll to be disregarded today.'
I this course were now to be followed it
gmight meet a few of “the problems that have -
been 1dent1fied in thls Memorandum but,
:for the reasons glven in Part VI, we
doubt whether 1t would solve what we See

o

’lSee‘para.G;BVaboye;

77
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B

as’ the maJor problems 1n the law of

e mobblng and rlotlng.

“fln addltlon to (a) ‘the - Crown could alter

the style of words used in an lndlctment'

80 as to make it entlrely clear and

unamblguous that ‘any. partlcular acts of

. violence are belng llbelled aswhav1ng
1been commltted by the mob rather than.

by the 1nd1v1dual accused.lA ThlS would
tend to. remove the confusicn Which may,
we think, be caused to Jurles by the |
present style of lndlctment but . once
agaln 1t would not solve any of the
maJor problems. ' ‘

Where the Crown wiShes to'seek'alternative
conv1ctions in respect of partlcular acts
of violence llbelled as sub-= heads in a

‘-mobblng and rlotlng charge, 1t could adopt

the practice of libelling these acts as wh
separate charges agaxnst the 1nd1vrdualS~’
”concerned ‘and should not then seek t0j

rely on section. 61(2) of the Crlmlnal
Procedure (Scotland) Act 1975. It w1ll

be recalled that the Lord- Justlce Clerk. b
~ queried why this course had\not heen ",“:'
‘-followed in the consplracy case DT Wilson,

‘Latta and Rooney,z ‘and - such a course~,_
would meet the doubts whlch we in any

T

et e vty

\r‘j/

Isee para.6.20 above.
2See'para-2-20'abdve,
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’":event entertaln about the effect of the

as this might make 1t eas1er “for Jurles to

B con51derat10n but 1t would of course make
-Slndlctments lengthy, and 1t would only go

(a)

‘statutory prov1s1on in cases of consplracy

and mobblng and rlotlng.‘ A practlce such

5deal w1th cases where pos51ble alternatlve'

:verdlcts are belng put to them for«ff?-v

a small way to remove ‘the problems and
uncertalntles Wthh surround the concept
of gullt by assoc1at10n.‘f“ e :

The Crown could restrlct the llbelllng of

A
o partlcular acts. of v1olehce w1th1n a

- mobbing and rlotlng charge to those cases

liwhere such,acts fall clearly w1th1n the

'fln pursuance of 1t would
rrequlre to be stated clearly 1n ‘the charge‘

1stated purpose of the mob
kand the acts sa1d to have been commltted
of course,»

itself. " This would not. wholly remove the

dlfflcultles whlch we have 1dent1f1ed

- but it would mean that the charge would

e

be used only in those cases where the’“‘

dlfflcultles are least apparent._ That

k‘~,would be so because 1n such cases there
7would be a clear connection between the‘

,’dlstlnctlons between’ guilt by assocmatlon,‘

pvery sllgh

purpose of the mob and the partlcular act
or acts of v1olence, and because any

and ordlnary ‘art and part gulltowould be

, or evenvnon—exlstent A"~

' illmltatlon such as thls ‘would, however,

A N

N ;

Th 1t purpose,,

(e

)

‘make 1.ld1fflcult 1n many'cases for the

Crown piol prosecute serlous dlsorder by
means of an approprlately serlous charge.l

In cases where no common purpose could be -

dlscerned other, perhaps, than to behave~*

in a generally rowdy and v1olent manner,
the'crcwn could state that general purpose

'1n a "harge of mobblng and rlotlng but

would not add any partlcular acts of-

1~1v1olen"e as sub-heads ‘to that r‘harge.’“

Such acts could of course, appear in

the 1nd10tment as separate charges of-

" assault or whatever in the ordlnary way

’;Furthermore,

"1f there was sufflclent ev1dence to b

suppor such charges. A course such as‘:
thls mlght enable somefvnstances of"
violent behav1our to be dealt with by an‘

approprlately serlous charge w1thout

‘ra151ng problems relatlng to gullt by ~,;¥

nass001atlon ‘but it would stlll be ' :
W 0]
ﬁecessary under the exlstlng 1aw to

" establlsh some klnd of" .common purpose.

In many cases thls mlght be 1mposs1ble,'t
1f particular actsfof

‘: violence had been ccmmltted by members

~of the mob, but there was 1nsuff101ent

_ev1dence to brlng separate charges 1n

-respect of them, the leadlng of ev1dence

» mlght be extremely dlfficult 51nce,‘ ,
- ‘witnesses would presumably be anxlous to
'h‘introduce ev1dence about these acts| of ‘
fﬂv1olence but would have to be stopped
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'efrom do:ng so elther on the ground that}gf,
“Such ev1dence was 1rrelevant or on the;wa ’
‘ground that it 1ndloated the commlss1onw'”

J

kby one .or more of the accused of agdrlmer -
s : R

‘not llbelled agalnst them.

oL
R

‘7 il Although all of the foreg01ng optlons could be

1ntroduced 51mply by changes 1n practlce and w1thout any -
statutory prov1s1on, the maln obJectlon to them 1s that

- of v1olence spec1f1ed 1n sub~heuds of. the

’charge. In other words, the conv1ction
would be in respect of membershlp of a
mob, the act1v1t1es of whlch had lncluded |
these partlcular acts of V1olence.‘ ThlS :

would clarlfy a great deal of t%e confusion‘

R Lt b
R S P T e Urioat i

TR

';_gullt by association but Lt ‘would make

the crlme 1naoproprlate for. the klnd

~.of case mentloned in paragraph 7. lO(d)

above where 1t can be proved that the

mob's purpose was ln fact to commlt

k’,these partlcular acts of v1olence

; Moreover, fhis optlon would not deal
E with the case where cons1derable group

v1olence occurs w1thout the group

'entltled to take account of ev1dence
_as to partlcular acts of violence 1n so-

far as that 1ndicated the degree of
gravity to be attached to the mob's ,
activitles. Possibly thls 1s ‘no more

“than a court would be entltled to do in

T A Rt st ot g s AR TS TR . G e g e e g

Sl

i

e

: Wh;ch presently surrounds the<subject»of any event, but an. express ramoval of

5
Y,
T
L

o

they elther do lLttle to remove the obscurltles and -‘g' V',hav1ng any common purpose at all
: . of the resent law or they Slmply av01d these ' o
o h»‘ S iZZZiiTileS and iroblems altogether whlle at the same '(b)h~If it were thought deslrab1e>to make;,‘
: pine ma}clng it difflcult to deal adequately w1th certaln some provision' for cases where a mob S
: {d »‘hvh’ | kinds of violent behav1our. More radlcal 0ptlons for purzoselwas in fact to commit B
L %;.h;f | refopm would 1nvolve changlng the substantlve law;‘and parlicu ar,haﬁd :piilfied aCts of -
B this would of course, requlre leglslatlon. fsiprwf7' | B&Vlo ence, while following in genera;
L ! : , o : ‘ T : “the. option suggested in (a) above,;
AR P L e R A 3 ~this could no doubt be ~done by way
o “3 ‘ 5 Poss1b1e changes in substantlve law ; | L - of express exceptlon i the general
5 N | 7.12  Under this Head the 90531bwe options appear to rule, but to admit guilt by ass001atlon
; "‘p' S include: ‘ ”ifs - ' A in some cases and not ‘in. others mlght il
S hl | (a): The Crlme”of mobblng and rlotlng could be ; ; lead to confuslon. S
e | etalnéd“as it is at present but subject (c) If option (a) above ‘were to be adopted
.id;dr‘h'?\ ; ; - to an express provlslon that a conv;ctlon it might be thought desirable to provide
,Q‘w-,?';J ‘;@ . . of that orlme ‘would not carry W1th,1t , expressly that, 1n determlnlng sentence
e \’gUllt by 355031at1°n of any partlcular acts after conv1ot10n, ‘the court should be

81'} . - S }'ée““"k» |
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(a)

~ - in this Memorandum,

j‘reQulrement of -'a common . purpose mmght

t surroundlng that concept.;“

(e) |

_;~suchﬂa new crlme would be essentlal unless,

the concept of gullt by assoclatlon might
be thought to raise doubts on thls score.
It would probably not be p0551b1e to go .
further than thls and’ to ‘provide that T
the court for purposes of" sentence,‘
: could take account of ev1dence as 16 a 3“§
partlcular 1nd1v1dual's 1nvolvement 1n ¢
Thls would
in a sense, be to resurrect the concept of
guilt by assoc1atlon under another gulse,’
‘and ‘would in any eVent make sentenoe depend '
.\entlrely on the judge's v1ew of the
» evidence albeit that,

speclfled acts ‘of v1olence

5 O, & partlcular
- matter, the jury might in fact have SERRIER
reached a dlfferent conolu51on.. |

The crlme of mobblng and - rlotlng could be
retalned but the need to llbel and prove

. a common purpose could be removed Thls |
mlght g0 sone way to- meetlng some of the
dlfflcultles that have been 1dent1f1ed

but the concept of
extended guilt by association would Stlll'

»remaln, and to do ‘no-more than remove ‘the

+well simply’ increase. the dlfflcultles

o

Leglslatlon could create a totally new
,/crlme ‘to deal with violent dlsorder. If::h -
it were thought that 'the preﬂent crlme of
”mobblng and rlotlng is so defective that
it ought to be abollshed the creatlon of'
;\,\ ‘ . ; : . B ) i

&

e b it et b gt e

B P
[

Sl e

i

sty

-and should 11_* chevgap.k

retained,
- for the'crea

»in future to be restrlcted

~there might; we thlnk
~to be ‘said for r‘reatlng a new crlme to.

! 1{\\, S

of coursé;'lv were also thougbt that

the crime- of breach\of tHhe peace could
Even if the
crime of mobbing and rioting were to.be -
there. mlght still be a case;
ion of aj)new crlme. Th;s
could be: so if mobblng and rlotlng were
either in
substarice or in practlce, along any of .
the{lines suggested above. Dependlng”
on the nature of any such restrictionpm
a new statutory crime might be reeded

bto deal w1th nases which could no longer
“be charged as mobbing and rlotlng

Equally, even 1f the - present law and
practice “relatihg to mobblng and- riotlng

"were to be retained without change,

stlll be somethlng

deal’ w1th those 1nc1dents of V1olent
behav1our where - elther there is no common -

purpose or there’ is none*that can be
discerned "~ Since manylof—the problemS”
which we have 1dent1f1ed stem in large

' measure from the concept of common
 purpose, a crlme which penallsed1v1olent

dlsorder w1thout the neces sity of there

A befng such a purpose, and which in any
~event codld bée seen as a more serlous

crime than breach of the peace, mlght be
‘thought to be a useful additlon to our.

criminal law. Clearly the details of -

O
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crime. Tha: is, however, more a matter

' any new crime would have to be carefully
H Qcon51dered ang: the following questions 1n
particular suggest themselves. Should any

of technique *han of substance.

(f) A final option which should be mentioned |

A LD of persons o requlred° is the possible resurrection of some- ; i

How 1s the prohlblted behav1our to  be.
descr1bed9 ~In partlcular, should it be
described only in general terms or should
& ‘ , » it be descrlbed in such a way as to permit

thing like the Riot Act involving an
order to disperse, with failure to ‘ d
comply with such an order amounting to
‘a crime. We doubt whether this is a
serious:option. Some of the reasons

,reference ‘in an 1nd1ctment to particular -
acts of Vlolence9 What should be the = ..

against it were given by Lord Scarman.1

max1mum penalty for an such offence° Moreover, our experienee suggests that

These are matters of ‘detail which. would many Of the cases that cause problems

requlre careful con51deraulon 1n the in Scotland are of a klnd which 1nvolve

event of this. optlon, 1n any of its. forms,
being taken further. What we are clear.?
about however, ds, that any new statutory
erime should not contaln as- an essentlalk , ' ¢
_1ngred1ent a requlrement as to common - %

a sudden flare up of violence with most

of the violence and damage occurring
well before ‘it would ever be practicable

P e A o

to have any proclamatlon read out@

b

%

‘purpose. - If such a crime were to be

jlntrodu0ed 1t woulﬁ of course, remain
posslble to libel add1t10na1 charges of

o o : assault or whatever against 1nd1v1dual

g T : members of the group where eV1dence to

L Justlfy_suchkchargeS;was available. So
 far as this option is concerned, it ‘should ;
perhaps be: added ‘that, if a new statutory | *ﬁf a
crime were to- be 1ntroduceﬂ\ and if ;? ‘ ’
mobbing - and rlotlng were to be - retalned
it might be desirable to deal W1th mobblng
‘ and rlotlng in statutory form as. well . S 3 b
since otherwise there might pe,uncertalnty . }
as to the scope of the residual common law . 5

lsee para.5.5 above.
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D . PART VIII - QUESTIONS. ON WHICH THE‘f
I VIEWS OF ”ONSULTEES ARE SOUGHT “

LA
. a
e

'In this Part ofrohe Memorandum we set out the

k3 @?‘“{“WEJ‘?’“’W}‘?"?“?{"’Q’“ Ak "?\“VW"Q‘F}?&‘R’? J
&

questlons on Wthh we seek the v1ews of consultees.f As .

@ . R S E § : ; . » . . . 'L‘.‘—xt L

'dw1ll be seen, some of the questlons are falrly spec1f1c

Ig S while ©others are rathen%more general 1n thelr terms e D S R R :
The reason for thls is that as was stated 1n Part I we : S Ly

I ‘are not commltted to, recommendlng any reform 1n thls

2 f - area of the law.' We are anx1ous that consultees should
be free to comment on any matters relatlng‘to the law of

_qmobblng and rlotlng that appear relevant and to draw L ‘
to our attentlon any cons1deratlons or suggestlons that - ,fk‘f,ff; fQjQ ot E o %i::t L e V;sf g B ift5l hff_k~fﬁp":d;
haveruﬁ:so far occurred to us. It is hoped that the ';"\' : ff5r.»“374-‘]fff¥!“ e Yo d

’more generally framed questlons w1ll prov1de an A ‘5fe e r7:;;t~tfd~ a"tVf-{_Qt~ ~vd.e‘f73k';i‘“, S ,ngt Ay ‘,i*lff L hl:l_teh_lfw*fhﬁﬁ

i b i o
oV I

1. Is thevpresent law of mobblng and rloting :

isss SN

SablsfaCtorY°"ff SRR A e s e e e Soagh T
e L e e s

2. ,Ifinot,;What@are;seen a5vit3’major7defeéts?'"; S e e s :;ﬂf?tf”finf;‘f,?gQr55f’s,:;f;f*j;scfff57~“f7

i U ‘fhl'.hs. Even if the present law 1s thought tc be less ,nvf;hf[5‘f‘svolﬁﬁiiﬁxﬂytylfi'

fthan satlsfactory in certaln respects, should S B e

: ax]y Change or refom 11‘1 1aw or pI"aCtlce be " - ‘ , . (_\:’:@) ‘ ‘k e kt | : . \ \ 0 ‘ o
contemplated or should the present law and I ' - T R Ty BRI : 2 U e G

LR

‘ff“practlce be left unchanged7 (Para 7. 8) .‘,1f,rtse 1f@ o

e e e e e e e R S e e e

4. ,If any changes are thought to be necessary, i Sl e e ;‘jtg:3~H'k;’jﬂ,;;ﬁ§efff3s';fffje»tk”‘;’7\‘;k

V;»should these be confined to changes in practmce”
'(Para 7. 10) '&"f; e ‘,,,n

S.httWhat are seen as the advantages and dlsadvantages

hfof the follow1ng possxble changes 1n practlce°




i e o

lran 1ndlctment what was the alleged common

| ‘iﬁblr

‘f used in an 1nd1ctment so as to make it

’;v“‘

‘The' Crown should always state clearly in

purpose of the mob', (Para 7. lo(a))

The Crown should alter the style of | wordsv*

"“‘entlrely clear and unamblguous that any

;ﬁ(cl,j

_jconv1ctlons 1n respect of partlcular acts'

‘lpartlcular acts of v1olence are belng ,
,llbelled as hav1ng been commltted by the
tmob rather than by the 1nd1vidual accused.
v(Para 7. 10(b)) -

;Where the Crown w15hes to seek alternatlve

'°of v1olence llbelled as sub-heads in a

4 mobbmng and rlotlng charge, it should
’adopt the practlce of llbelllng these acts//

as separate charges agalnst the 1nd1v19uals

'fvconcerned and should not seek to rely on .

= sectlon 61(2) of the Crimlnal Procedure

H“e£Sootland) Act 1975
()

"part;cular-acts of v1olence w1th1n a

(Para 7 10(c))

The Crown should restrlct the ‘1be111ng of i

A

: stated purpose of the mob.

‘,mobblng and rlotlng charge to those cases ‘
1.:where such acts fall olearly wmthln the

(Para 7. 10(d))

«h'In cases where no common purpose can be
\pldlscerned other, perhaps, than to behave 1n
a generally rowdy and vzolent manner, the

‘Crown should state that general purpose 1n
: :_ka charge of mobblng and rlotlng but should
””‘:'not add any particular acts. of v1olence as
ISUb—heads uO that charge.

(Para 7 lo(e))

1
B

AN (VR

(e
o

e
Fyisariie

~Are there any other dhanges in practlce whlch could
and should be made7 ) o S N

(a) It should be expressly prov1ded that a
- (b) ;There should be - -an exceptlon to the above

~(c)';If option (a) above were to be adopted it

“~f<d>r The crime of mobbing and rlotlng should be

k(e)"(l)_pThe crlme'of mobbing andfriOtingykw -

What are seen as the advantages and dlsadvantages

law¢‘—,

w:convictlon for mobblng and rlotlng does
snot carry with it gullt by ‘association
of any partlcular acts of v1olence e -
_“specified in sub-heads of the charge._,'
,f*(Pana Til2(a))

J_rule for cases where a mob's purpose was
~infagt to commit partlcular,‘and :
specifled acts. of violence. (Para T 12(b))

'should be expressly prov1ded that ;
k.determlning sentence after conv1ction, ‘the
‘court should be entltled to take account

“of evidence as to particular acts of
'violence in so far as that 1ndicated ‘the

‘.degree of grav1ty -to be attaohed to the
mob's activities. anra 7. 12(c))

efretained but the need to libel and prove an
. common purpose should be removed. - |
(Para 7. 12(d))

 should be abolished and replaced

89
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of the follow1ng ‘possible. r*hanges in substantlve = s




T

o ew. statutor crime of R - O o '
by a n 4 R e ¥ : 9,‘f’If there were to be a new statutory crime as-

e e

= i : v;e{‘x’”‘v olent disorder.‘~ﬁ, L ~
S eV o suggested in 7(e) above, should the crime of

f”(ii) Thefcrlme of breach of the peace“f L o . -mobblng andr Plotlng also be retdained? If so, '
’ ‘,‘Should be used to deal with & R B - ~ should any modlfications be made to it elther in

w1der range of v1olent behav1our,

:.'relatlon to. practlce or in relatlon to substance° )

“ and 1n partlcular should be used

 either as a substltute for mobblng/ 10, ‘aAre there any other changes in the substantlve law"k

0 and rioting or at least for those,/ | vhich could and should be made?
’,cases where mobblng and rlotlng / |

ﬁk may. be thought to be 1nappropr1ate.'

?“, kk k(iii)~'Even 1f the law" of mobblng wereqto‘v
be retalned elther 1n 1ts present. ) v ; ; .
= ‘ fform or w1th modlflcatlons, therelf‘ o 1 - A = f»‘r; UL e R 'av . d.“ﬂ‘ o SRR T
£ R M‘,;,z"should be a new statutory crime of ‘ : ’ . o : = Y Lt
| “' ’Lgv1olent dlsorder, with no Tequire- a
?f‘avvment of. common purpose, to deal “k 7 S T | | | v‘ FeR i
with those cases where mobblng and;k3 R e NPT R e S lem
: "rlotlng in 1ts pwesent form is B : R i EE SR
irthought to be defectlve or -
'ylnapproprlate,.or would be dp
k‘ilnapproprlate after any such )
j~mod1flcatlon (Para 7 12(e))

L ﬁ*ﬂ <
RO

(£) There should be a modern replacement for thef
o Rlot Act. (Para 7. 12(e))

r,

,arB; 15 a ‘new statutory crlme as suggested 1n 7(e) above. , ’ S K _ ; 5 L : -
‘were to be 1ntroduced what should be its = B T _’f,rrftf;7fff'f'r,f";»‘7 TR T e ey oy af}-fffrﬁj]~fffej;f

‘((y_) ’

,1ngred1ents? In partlcular, should any mlnlmum

. number ‘of persons be required; how shoald the ”f4»u P uif71vdv‘sge‘fd“re i ?'f;ﬁf?tfiit”‘rfbtft‘eft' "ai.i”j‘3;a”‘ggf1ff'ffﬁﬁde>;~:if
eprohiblted behaviour be descrlbed - what' should be e f\igfx\ o CR E N R R T e e L
- the max1mum penalty for. any such crimeo : ST : .
- (Para 7. 12(e)) | |

A

e e
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~ Example B =~

i
S

 Example C '

APPENDIX l
(See page 3“)

2

lAll the allegations of the actlngs of thev;"
~‘mob contained withln the one, overall,
~fcharge.--f S e -

:A‘legatlons of speclflc crlmes commltted

“ charged as separate sub=heads and also.

' .charged against the mob 1tself ,rather 1
'than agalnst alleged 1nd1v1dual members.‘v-

\Allegatlcns of specxflc crimes: taken out
- of the overall charge of mobbing and o
o charged agalnst spec1f1ed 1nd1v1duals.,

S

v}

MALCOLM SMITH (John's Son) ,
f-son) both of Lower Borve, Barvas, Ross-shire,. and
/MALCOLM MACIVER (Malcolm s Son);,

(Alexander s 'Son);,

 APPENDIX L

Examgle A

“and JOHN NICOLSON .

‘both of Flve-penny Brove there, you‘

sare Indicted at. the instance. of The Right Honourable
~JOHN HAY ATHOL MACDONALD Her MaJescy s Advocate, and.
the charge against you is, that on:-'17th’ January 1888,
near the house~of Robert Ross,,shepherd Galson’ Farm,,
“‘Barvas' ‘aforesaid,’ ‘you.formed part-of a rictous mob, .
,Lwhich ‘armed w1th stlcks,.bludgeons,wspades, scythes
pltchforks, and other ‘weapons, and acting of common:

. purpose, pulled down

a quantity of zhe boundary fence

of the said farm, and assaulted with the’ weapons fore=-

. said a body of police
_mob from contlnulng t
‘arrest some’ of ‘the me

“lf; ‘Nopman Smith, constab :
- Donaid- Fraser, constable, Ardgay, Ross—snlre,~James Paul
‘eonstable,. Portmahomack, Ross-shire, John ‘Findlay,

,o'

constable, PJtcaple,

o 1n3ured 1n thelr pers

»» Who endeavoured to prevent said-
o0 pull down said fence’, and to
mbers of. sald ‘mob;, wWhereby
le,.Habost Ross shlre,f*

Aberdeenshire, and others, were'
ons.~“ ST o

MALcc'r SAUNDERS (Robert' §

RS T L e

2 et

e

Shece s e ~ JOHN RANKINE, A.D,

. S E&.JEE_B , o
JAMES BLACK and THOMAS DONAGHY prlsoners 1n the Prlson
o Barlinnle, Glasgow, you: are Indlcted at the 1nstance
_of The Right Honourable IAN" HAMILTON SHEARER, “Her .~
MaJesty g Advocate, andttheﬁcharges -against you are that
~you did, on 29 May 1964, (1) in the showground on waste

~ ground off Vlewfieldv§oad in the‘Burgn~o:53isﬁppbriggs,-4"

“of common purpose,,dld conduct itself in a
viole rlotous and’ tumultuous Mmanner, to the terror
and alarm of "the lieges and in breach of" the publlc -

.‘ N '@

peace, and (a) dld assault Danlel McArthur, 9 Barnes Road e

POy e




Glasgow, attempt to s%ab him with a knife or other
similar instrument, kick him and knock him to the ground,
(b) did assault James'ReSton,'45.qunes Road, Glasgow,
punch him, kick him, butt him and attempt to stab him
with a knife or other similar instrument, and (c) did
assault Peter Paterson Bryan, SGVBbrderway, Kirkintilloch,
and fight with him; ,and (2) in Liddesdale Road, Glasgow,
at a part near Ensay Street, form part of a riotous mob
of 'evil-disposed persons,  which, acting of common purpose,
did conduct itself in a violent, riotous and tumultuous
manner, to the greas terror and alarm of the lieges and
in breach of the public peace, brandish knives, sticks
and bottles and throw ‘bottles at ‘and fight with persons

- to the Prosecutor unknown, and (a) .did assault said
“Peter Patérson Bryan and cut or stab him on the body with

a knife or similar' instrument, (b) did assault Charles -
McCormick, 191 Bardowie Street, Glasgow, and cut or stab
him on the body with'a knife or other similar‘instrument,
and (c) did assault Thomas Muir, Junior, aged 16 years,
788 Bilsland Drive, Glasgow, and cut or #%tab him

repeatedly on the body with a broken bottle and a knife

or other similar instruments, whereby he was so severely
injured that he died in Stobhill General Hospital, -

.- Glasgow, on 30th May 1984, and did murder him. -

o

W. LORN K. COWIE, A.D.

LAURENCE“COSTIGANE,WINTERS,ADAVIDchCRACKEN, ROBERT
DUNCAN, and JAMES YOUNGSON, all prisoners in the Prison
of Peterhead, Aberdeenshire, you are Indicted at the
insteance of TheaRight‘Honourable HENRY STEPHEN WILSON,
‘Her,Majesty'sﬁAdvocate,>and the charges against you are
that on 27th May 1968, in the Prison of Peterhead,
Aberdeenshire, (1) you, Laurence Costigane Winters, i
David,MCCrackenﬁvﬁobert Duncan, and James Youngson, dig
form part‘qr‘aVriotous mob of evil disposed persons,.
which aCting_of,a$oommon,purpose did conduct itself .in a

*~violent,;riotqus,andgtumultuous manner, and did.shout,
. curse’ and swear, brandish.weaponsfand,threaten;;o assau1t,
- prison officers; (2) you, Laurence Costigane Winters, .
 did‘assaultkNOmman,Ritchie, an officer at said Prison,

O 555 it s oo

: ST N

‘murder him;

e

Severe injury and the danger of hisg life and you did
attempt to murder him; (3) you, Laurence Costigane
Winters, did assault Robert Wallace, an officer at said
Prison, and did stab him repeatedly with a pair of
Scissors to his severe injury and you did attempt to
(4) you, Laurence Costigane Winters, did .
assault Mitchell Coull, an officer at said Prison, and
did repeatedly attempt to cut him with a pair of ‘
scissors; (%) you, Robert Duncan, did assault said
Robert Wallace and did strike him on the head with a

. ¥ooden object to his injury; (&) you, Laurence Costigane
‘Winters, did assault. Thomas Taylor, who is employed as a
‘Tailor at said Prison, and did strike him on the head

with a pair of scissors to his injury; (7) you,”
Laurence Costigane Winters, did assault Robert James

‘Pirie, an officer at said Prison, and did strike him on

all to his injury; and (8) you, David McCracken, and
you, James Youngson, did assault said Robert James Pirie

the head with a pair of scissors. and kick him repeatedly,

~ and did grab him, struggle with him, knock him down and

strike him on. the .head with an object to the prosecutor

unknown, all to his injury.

DONALD MACAULAY, A.D.
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o JOHN GIBB and ANDREW rORBES present prlsoners 1n; 8
gtolbooth of Aberdeen, you are Indicted and Accused. at

the " 1nstance of SIR WILLTAM RAE of St Catharlnes,

" Baronet, his Majesty's Advocate, for his Majesty's
»ﬂlnterest' THAT ALBEIT by the laws of thls and of- every
other well governed" rea¢m 'MOBBING; ' as also: MURDER; as
»falso ASQAUbT espe01ally when committed to the effu31on
.fof ‘blood, are crimes of an heinous nature -and’ severely
'~punlshable YET TRUE IT IS AND oF VERITY “that you the
said John Gibb and Andrew Forbes are, both and each;"

one. or otheruof ‘you,: gull*y of the said crimes flrstk

“rand _second ;above libelled, and of the" sald crime of-
,;‘assault thlrd above llbelled aggravated as aforesaid,
or of one or more of the said crimes, actors or actor,
or ert “and part ING S0 FAR AS, on Friday the 22d day of
- May 1829, or on one or other of the days_ of that month,

or of Apr11 1mmed1ately precedlng, or of” June 1mmedlately
follow1ng, a mob, or great number of dleorderly, r:otous
and evil dlsposed persons, armed with sticks and other

- .Weapons, did rlotously and tumultuously assemble upon -
_King street road, -at or near Aberdeen, in the shire of
Aberdeen, and at or near that. part of the said road o
- where it crosses the Aberdeenshire Canal,. and'dld,vthen
and there, conduct themselves in the most rivtous and -

outrageous: manner, by w1ckedly and felonlously throwlng
a number of stones ,at Charles. Bean,,.*;,‘ at John -
Scorgie, vve cand’ at Adam Rae, ...; and at ‘a number of

,,,,,

. other peaceably dmsposed persons who were passing along
© . the said King street: road, and by threatenlng v1olence,
—and cau51ng great alarm to the said Charles Bean and

others foresaid; and: did. w1ckedly and felonloUSIy pursue:

. the said Charles Bean, and his said companions, northward o
along the said King street. road, still threatenlng ‘
~_ violence, and throwing a: number of stones at them, wuntii
. -they had come %o that part, or. near to that part, of the
- said King street road, _where it crosses Dow*s burn; and |
©did, time aforesaid, upon or near that part of: the saig
‘;King street road, which is one hundred yards or thc*eoy
- to the southward of the said Powis burn, and in the S
"*parish of 0ld Machar aforesaid, wickedly and feJon;omslvv .
'jncontinue to throw stones at the sald Charles Be«n,
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proceedings;
Forbes did, both and each, or one or other of you, time

John Scorgie, and Adam Rae,‘and other peaceably disposed
persons, and to threaten them with violence, and to act

in the foresaid riotous ang tumul tuous manner, to their

great alarm ang danger; and You the said John Gibb ang
Andrew Forbes were, both and each, or one or other of
you, present at, and actively éngaged in said mob, by
taking an active part therein, and by exciting,
encouraging, assisting, aiding, and abetting the saig
mob, or number of disorderly and evil disposed‘persons;
in their said unlawful, riotous, and tumultuous

and you the said John Gibb and Andrew

above-libelled, and upon or near  to the foresaid prart of
the said King street road, which is one hundred'yands, or
thereby, to the southward of the foresaid Powis Burn,
wickedly and feloniously’attack and assault the ‘saig
Charles Bean, and did, with stones, or other hard
Substances, strike the saidg Charles Bean Several severe
blows on the head, ang body, and limbs, both when he was
standingkat the place last above libelled, and when lying
on the ground there, to which he had been brought by one
or more of the said blows, and dig thereby, or by the
force of his falling on the ground, occasioned as afore-
said, wound him Severely on the head, to the great I
effusion of his blood, and did also bruise him on the
right elbow, and on the right side, and on other parts
of,his berson; and in consequence of the said wéunds

and injuries so inflicted as’aforesaid, the said Charles
Bean was severely ang mortally wounded, angd lingered until
the morning of Sunday the 24th day of the said month of
May, when he died in consequence thereof, ang was thus
murdered by you the Said John Gibb angd Andrew. Forbes, or
oné or other of you: ... ALL WHICH, or part thereor,
beipg found broven by the verdict of ‘an Assize, or

the said John Gibb and Andrew Forbes, before the Lord
Justice-General, Lord Justice Clerk, ang Lords

‘Comm;ssioners of Justiciary, in a ¢ircuit court of
Justitiary to be holden by them, Or by any one or more of

their number, within the burgh of Aberdeen, in the. month
of Sepyember,‘ln this present year 1829, you the said
John Gibb and Andrew Forbes OUGHT to be bunished with the

“pains of law, to deter others from committing the like

crimes in all time coming.
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Example B

JAMES McCLUSKEY, Abraham Zemmil, Alexander McCaughey,
Archibald Gaughan, James Walker, and George Stokes,
Prisoners in the prison of Glasgow, you are indicted at
the instance of The Right Honourable WILLIAM WATSON,

His Majesty's Advocate, and

the charge against you is

that, on 6th May 1928, at or near Albert Bridge, Glasgow,
you, being members of a gang known as the '"South Side

~Stickers", or by some other
‘unknown, did form part of ‘a

name to the prosecutor
riotous mob of evil-disposed

persons, which, acting of common purpose, did conduct
itself in a violent, riotous and tumultuous manner, to
the great terror and alarm of the lieges, and in breach
of the public béace, and did attack and fight with
members of another gang known as the "Calton Entry" gang,
or by some other name to the prosecutor unknown, and did
throw stones, bottles and other missiles, and did

brandish swords, knives and

other lethal instruments, to

the danger of“%he‘lieges, and did assault James Tait,
30A Charlotte Street, Glasgow, and did stab him on the
back with a knife or other- sharp instrument, whereby he
was so severely injured that he died on 8th May 1928 in
the Royal Infirmary, Glasgow, and did murder him, and
you, Abraham Zemmil and George Stokes, have,each been
previously convicted of breach of the peace.

ROBERT H. MACONOCHIE, A.D.

Examgle C

Alexander George Morrice, [
in the Prison of Barlinnie,

and 5 others], all prisoners
Glasgow, you are Indicted at

the instance of The Right Honourabile NORMAN RUSSELL
WYLIE, Her Majesty's Advocate, and the charge against you

is that you did on 3rd Sept
Northgate Road, Wallacewell

ember 1971 'in Auchinairn Road,
Road, Croy Road and Rye Road,

Auchinairn, all in Bishopbriggs, Glasgow, and on waste
ground at the junction of Rye Road.‘aforesaid, and

disposed persons which acti
conduct itself in a violent

' Wallacewell Place, form part of a riotous mob of evil

ng of a common purpose did
» riotous and tumul tuous' manner

to the great terror and alarm of the lieges and in breack
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“slogans, Swear, throw m1ss1les, threaten v1olence to the .« ' (See page 12) §
lieges-and did (3) in ‘Rye Road, aforesaid, ‘near Wallace- i
well Place,.aforesa o 48 assault Chrlstopher Eaglesham,fvf~”.g;,* . £
27 Rye. Crescent, Glasgow “and. dld strike hlm repeatedly ‘ e : = P
e ~on the head and bodyﬁwlth a piece of wood, ‘knock -him to . X i ‘ FE T : A
' the" ground, striké him on. ‘'the head and body with" bottleszl Recent lndlCtment where no Common o e e b
and pieces of weod,: punch and kick him, stamp on him and purpose has been spe01f1ed b R
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- ALEXANDER KINGSMAN, [and 18 others], you are Indicted at

- Occupied by Kingsman at ‘317 Wallaquéll;Road, Glasgow §

and didﬁ(a)gasgaylt”Japdineygﬁifﬁi ConStable;“Strathclyde
~and strikeé him on the Head.with a pram :or similar

Reynolds, Constable, Strathclyde Police then in uniform
-.and in the execution'of,hisWduty;gnd~strikefhim,on the

~Kenneth Dundés, Officer’ of Strathclyde Police, then in

“on the hand and leg,with,a;pairfgf step=laddeTSfaﬁd’beer :
,can‘orfsimilar instruments to his injury. PR -
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the instance of The Right Honourable THE LORD MACKAY OF
CLASHFERNZ.Her&MajestyFSiAdvbcate, and- the charges
against you are that on. 1 January 1983 ,,,; (2) you
ALEXANDER KINGSMAN, [and 18 others], did, in the heuse

terror and alarm of the 1iéges~and‘in;bfeach of the
pbublic peace, brandish bottles,pkniVes, hammegg;'forks,
tin openers or similar instrumenps;fShbgt~gggg slogans

violent,'rlotous~and tumultuouS‘mahnerjtd the great ; 'R&

in uniforin and”in the exec¢ltion of hig duty, ﬂ

instrument to his injury: E£§) assau1t1ng1q30anning

uniform and in the execution of his duty and strike him

By authority bf'HériMajééfy's AdvoCate7

O B _ ‘ _’PrOcurator;FisCal
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