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FEDERAL JUDICIAL BRANCH

WEDNESDAY, MAY 6, 1981

House OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
Crvir. LIBERTIES, AND THE ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON THE J UDICIARY,
: Washington, D.C.

The subcommittee met at 10:15 a.m. in room 2226 of the Rayburn
House Office Building; Hon. Robert W. Kastenmeier (chairman of
the subcommittee) presiding.

Present: Representatives Kastenmeier, Danielson, Railsback,

Sawyer, and Butler. '

Staff present: Michael J. Remington, counsel; Thomas E.
Mooney, associate counsel; Audrey Marcus, clerk.

Mr. KasteENMEIER. The hearing will come to order.

This morning we will continue our oversight hearings of govern-
mental entities, agencies, and corporations over which the subcom-
mittee has jurisdiction. One of the most important elements of the
subcommittee’s jurisdiction is the Federal court system.

It has often been stated previously that this oversight is signifi-
cant because it involves an entire independent branch of govern-
ment. We have had a good working relationship with the Federal
judiciary, under the stalwart leadership of Chief Justice Warren E.
Burger, through his efforts, the judicial branch has identified and
communicated many of its structural problems to the Congress.

In response, the subcommittee, with bipartisan support, has at-

tempted to resolve some of these problems. We have succeeded in

passing legislation that affects magistrates, judicial discipline, cir-
cuit council reform, and the fifth circuit division. We- have also
passed legislation affecting jurors, marshals, witnesses, and minor
dispute resolution. o ,

Even without the passage of legislation by Congress and subse-
quent Presidential signature, we have tried to maintain open chan-
nels of communication with representatives of the Federal judicial
branch. We had also tried to devote time and consideration, to
identifying problems in a fair, open and expeditious manner.

It is in that spirit really that I am pleased to call forward our
panel of witnesses. , ‘ ,
First, we will have an old friend and ofttime witness, the Honor-

able Elmo B. Hunter, Chairman of the Court Administration Com-

mittee of the Judicial Conference of the United States.
Judge Hunter, we're always pleased to see you.

And we’ll hear from Mr, William E. Foley, Director of the Ad-
" ministrative Office of the United States Courts.

And he, of course, will be accompanied by James E. Macklin, Jr.,
Executive Assistant Director of Administrative Offices, and Wil-
liam Weller, Legislative Affairs Officer. , o

We're very pleased to greet you all, and good morning.
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I know you have a long statement, Judge Hunter, which I com-
mend to every member, because of its treatment of the develop-
ment of the Federal judiciary, because of the singular information,
knowledge, and history which it gives us, which enables us, I think,
to address court problems in a much more informed way. This is a
document that we will be able to use in the future.

However, you may or may not wish to read all of the material
you have prepared for us. But in any event, I encourage you, if you
do not, to at least touch on some of the matters which you have
given, more fully, time in your prepared statement.

Judge Hunter, we're very pleased to greet yau.

TESTIMONY OF HON. ELMO B. HUNTER, CHAIRMAN, COURT AD-
MINISTRATION COMMITTEE, JUDICIAL CONFERENCE OF THE
UNITED STATES; HON. WILLIAM E. FOLEY, DIRECTOR, AD-
'MINISTRATIVE OFFICE OF THE UNITED STATES COURTS;
JAMES E. MACKLIN, JR., EXECUTIVE ASSISTANT DIRECTOR,
ADMINISTRATIVE OFFICE OF THE UNITED STATES _COURTS;
AND WILLIAM J. WELLER, LEGISLATIVE AFFAIRS OFFICER,
ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Judge HunteR. Thank you, Mr. Chairman.

As you have stated, I appear here today in response to your
request to explain the role which the Judicial Conference of the
United States performs on behalf of the third branch, and the
extent to which the Administrative Office performs its responsibil-
ities under direct supervision of the Conference.

This is an awesome request, requiring a person who is a blend of
twentieth-century American historian, political science professor,
and all-knowing jurist.

And obviously, Mr. Chairman, I possess none of those qualifica-
tions. Even so, your request is clear, and I welcome this opportuni-
ty to respond as well as I can. ‘

If, at the end of my presentation, your questions take me into
areas not sufficiently familiar to me, I will simply say so and
request that you permit me to answer by immediate written re-

sponse. )
My purpose, as is the purpose of this highly needed and most

welcome oversgght hearing, is to give this subcommittee some help-

ful background to better enable it to understand the operation and
problems of the Federal judiciary, which in turn will aid this
subcommittee as it addresses specific matters in the ensuing term
of this Congress.

Fortunately, and as you have mentioned, I have with me today,
at your invitation, the Honorable William B. Foley, the Director of
the Administrative Office of the U.S. Courts, ard two of his very
able assistants, Mr. James E. Macklin, Jr., Executive Assistant
Director, and Mr. William J. Weller, Legislative Affairs Officer.

As a group and individually, these highly qualified witnesses are
prepared to explain the performance of their office and to answer
your questions on that subiect. ,

'Mr. Chairman, your time and the time of the subcommittee is
precious, and I know that you invite no accolades for your accom-
plishments. Yet I simply cannot let this opportunity pass without
again expressing to you, to your colleagues, and to your staff the
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extremely high regard that the j
el; ; e judges, the Judicial :
and particularly I hav.e fqr. you and Yyour extraordina?'y glcgiléi??nct%

continue to have our full coo i :
_ peration and our respect,
anId hIa\}rle; ggegﬁ i\t/;‘[ri.tcx?ﬁinsléig’ a rather lengthy pIPe'pcai'ed statement,
yoilr Ifquest. °I've as an adequate written response to
ask permission for it to be received into th an
gfc ri;ltme restraints, I will do as you have sﬁgge:szzcé azlalgc,i be.caufe
M 10(1}1},1 in very summary form, some of its highlights Smply
I. “hairman, it is helpful to know from when we cbme in order

In 1789, the entj ; i

wi’%}fl_a Tt oy ;ged%(?urt System consisted of a handful of judges,

v 1s was the situation addre d i ici »

divided the Noi ua ressed in t.he Judiciary Act of 1789. 1t

disrslt‘:rict. ation into 13 districts, with a Federal court in each
he act i ' :

i act also established three so-called circuits, with a court in
Every one of these 16 court

. avery 6 S was a separate trial igi

.Z:gll’llsglslc(:)tlo?. No provision was made for inter?necgigig o orlgﬁnal
_ r 1or centralized administrative support. appeflate

' There_ was then no perceived need. Each court pretty well admin-

for those times,

lagoxi‘ftr’sb); 1891, there was a need for an intermediate appel-
e COLH?;S e%n,Aand the Congqess responded by enactingplzhe
st Court of Appeals Act. Still, no need ‘Was perceived f
pialied somiistraton. i
Twer > ater, the Judicial Code of 1911 abolj i
g}lllétbgsliacl tc;gu;*ts created in 1789 and established diszisi'?f %o&ﬁ*?sscm
fhe Dasic tla units in the Federal judicial system. Thus the th .
% prgfr i;ng which exists today, was created by the Con Ic;ee_
raleiro] lon was made for nationwide coordination or fogr i
administration, How_ever, many leaders in the Coggf'g?s-
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Those knowledgeable perceived that the creation of more judge-
ships alone was not a sufficient remedy; better administration of
the system was also required. .

As a result of many ongoing studies, Congress, in 1992, created
the Conference of Senior Circuit Judges, the forerunner of our
present Judicial Conference of the United States. It consisted of the
chief judges of the nine circuit courts of appeals with the Chief
Justice as its chairman. It was to serve as the principal policymak-
ing body of the U.S. courts, other than the Supreme Court, and was
to be concerned with the administration of the courts, including
the making of comprehensive annual surveys of the conditions of
the courts, preparation of plans for the transfer and reassignment
of judges to areas of greatest need, and of—and I quote—‘such
suggestions to the various courts as may seem in the interest of
uniformity and expedition of business.” ‘

Great good was predicted as a result of the senior circuit judges
of the different circuits getting together, exchanging ideas and
experiences, and assessing needs—all to the end of improving the
administration of justice.

Conference sessions lasted from 2 to 5 days, and the meetings
were held in the Supreme Court building in Washington, D.C. The
Conference membership increased to 11 in 1929, with the creation
of the 10th circuit by splitting the old, too large 8th circuit. The 12th
member was included by adding the chief judge of the U.S. Court
of Appeals for the District of Columbia.

Conference minutes were prepared at the direction of the Chief
Justice. A shorter account of the session was, from the earliest
days, prepared by the Chief Justice for public distribution.

Title 28, United States Code, section 331 codifies that practice by
requiring the Chief Justice to submit an annual report of the
proceedings of the Conference to Congress. From the very begin-
ning the Attorney General attended the Conference and delivered
a report. This practice continues.

The Conference of Senior Circuit Judges took an enlightened
view of its responsibilities. It took on the problem of securing more
informative and reliable judicial statistics. It endeavored to stimu-
late the various court systems to improve methods of handling
their various court calendars. It worked for better facilities for the
courts and for needed appropriations. It called attention to needs
for additional judges and supporting personnel. It undertook to
provide information and insight and to propose legislation that
would directly impact the court system. )

In the early years it was customary to appoint committees on
various subjects to conduct research, work with the bar, and advise

the Cenference.

Judges, the power of the Conference was only to make suggestions
to the courts in reference to their administration.

Through strong Chief Justices, namely Taft and Hughes, the
senior circuit judges were encouraged to act vigorously to prevent
delays and to improve internal court procedures. However, direct
contact with the Chief Justice was necessarily limited.

To partially address the mounting problems, a somewhat sponta-
neous movement toward circuit judiciary conferences occurred.

ek

~ Court of Customs and Patent Appeals

bers will be added. On A

Bank ¢
E C?Cxlledljuptcy Reform Act of 1978, two b

ommendations were forwarded
Historically, the AttorneyeGgg;ge Conference,

b

the most frequent Ilitj i

bt most igant in the Federal judici
£ :nlteex('iegolti;:}sl ngeds could be more effectively r?;rfi;? t}The ontary
T fo € Longress by the third branch itse] 5y were pre-
rney General recognized the problefn, and in 1987 rec

ommended th : ot
courts, at budgetary responsibility be transferred to the

Jfecommend legislation that

istrative system.”

In August 1939, legislati ;
th » legislation creating the Admini i ;
an?l M? %)éllll‘ts \tz;vas enacted. I'll leave to Mgm ﬁgﬁgrraﬁ‘;e I\%fﬁfﬁ‘()f
operations of th thef task of explaining the present functions ang
policy-formu] t'a office. I simply note that it was created ontsJ ond
ing and exec&ill?gg gglcll%{;rbut fo serve the Conference by iniplilgmiita
designed to provide staff ence decisions, policies, and orders. It was

.The 1939 enactment also required a convenin

c Y . . ¢
egn;)};c;lsce‘d,r%f;aa;itt?e f}ftlve' appellate judges of the circuit m ti
submitted to the 1;11;0 Lilfz rcczc%lu;g?ld t?}elttta; report of the Direc‘fgrli;g
he . 118, at the ci i : 1
Ougetsif:ry action on the report, and that the éli'gg'litétc'ouél clls take

N Fbne lgecgrélggeqdatlons of the circuit council Jicees carry
Senior Ciicmt '—Just 17 years after the creation of the Council
rent administ. tP ges, there was in place and operatin netl of
circuit CGanifsa 've establishment—namely, a Judicial C%n?elr e,

Tn 1948 the ;:1rcq1t conferences, and the Administrative 5?%1 o

udicial @ Onferenlénmlf Changed the name of the Conference to %%e.
and authorized itg z?ol;h?n[?élcted States and explicitly recognizeg
arIeI:il Slggg cting juc’ﬂcié}l administggirggfldmg legislation relating to
thehCourt’ ;?eérfgggssl}lgnwévag efé)S%nqced'tolindcmde the chief judge of
e e . 2 : ¢, 1o 1mclu istrict 3

ach circuit, selected for 4 3-year ’term by thez-:- ?ﬁgé:gé?ujdl;%%eo?:f;

circuit. In 1961, the chief

Pigsgnti:; lgppei}[s was adc(lzegl?f Judge of the Court of Customs and
i , toaay, Mr, Chai > S

the Chief Judges O?Iglréalll, the Conference consisis of 25 members,

Court judges, the” chief judges of the Court
presiding office. » and the Chief Justice as

When the fifth circuit splits on October 1, 1981, two new mem

pril 1, 1984, under the provisions of the
ankruptey judges will be

ired nor directly sanctioned by
1 rmation-sharing
tant suggestions and rec-

1, rather than the courts’ pre-
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The increase in the size of the Conference over the years—and
the increase in the complexity of the matters arising in the Confer-
ence—have resulted in more committees of the Conference being
established—much as has the Congress and our Government gener-
ally become larger and more complex—in response to an ever-
growing and advancing nation. , :

In an appendix which is attached to my filed statement, there
appears a full profile of the standing committees and the ad hoc
committees of the present-day Conference. Just to note their names
is to describe the subject matter they research and upon which
they formulate recommendations for the Judicial Conference. Like-
wise, these names give a good indication of the basic subjects on
the agenda of a typical Judicial Conference meeting.

I ask you to note that there are eight standing or general com-
mittees, seven special committees, and a Committee on the Rules of
Practice and Procedure. At least 225 district and appellate judges,
active and senior, serve on these committees. Eminent law profes-
sors and lawyers serve on some of the more specialized panels. In
their research and studies, they account to judges with expertise in
their subjects, and consult with learned professors and other ex-
perts on an as-needed basis.

The Judicial Conference meets for approximately 2 days twice a
year, usually in March and September. A majority of its commit-
tees also meet twice a year, usually for 2 days. They must meet
sufficiently in advance of the Judicial Conference meeting to allow
their reports to be written and delivered to the Judicial Conference
about 3 weeks in advance of the Conference meeting. If a particu-
lar committee of the Judicial Conference has subcommittees—as
does the Court Administration Committee, which I chair—those
subcommittees meet approximately 3 weeks in advance of the
parent committee, to allow time for their reports to be written and
sent to the members of the parent committee. L

Mr. Chairman, there is a need for informality and elasticity to be
built into the process if it is to work as intended. From my person-
al experiences I am confident that the present Judicial Conference
system, with its committees and subcommittees, works very satis-
factorily. It is a time-tested system and has the confidence of the
judges and also of the Congress, I trust.

In the past 20 years, the Conference’s agendas have necessarily
become more complex. But for the necessary and very substantial
administrative support it receives from the Administrative Office,
it could not carry on its present vital work.

In summary, Mr. Chairman, history reveals the change in our
country from a relatively simple nation with a small governmeni
to one that necessarily has become more and more complex and
sophisticated. The courts in their administration have the same
history. Fortunately, with the help of an understanding Congress,
the courts and their judges have generally been given the tools and
the opportunity to keep on top of problems as they arose—and the
authority to evolve adminstrative procedures designed to provide
an ever-higher quality of justice, as timely and as inexpensively as
reasonably possible.

We are grateful to you and to your colleagues for your work, and
for your dedication to this mutual objective. We pledge you our

e e g
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appeals as we now known themdam%1 centralized administrative support for the
indivi courts were never considered. .
m(Iirllwl%%?l——fQor the first time—Congress recognized and responded to the developing
tieed for an intermediate appellate court system by enacting the Circuit Court of
Appeals Act.® Even then, however, no action was taken to fashion instruments fo;,'
centralizated administration. Twenty years later, when the Judicial Code of 1911
abolished the “circuit trial courts” first created in 1789, and established district
courts as the basic trial units 1n the federal judicial system, the “three-tiered
structure which exists today was created. Yet again no provisions were made for
nationwide coordination or centralized administration. The need for some degree of
coordination had only recently been acknowledged. From that growing awareness in
the first decade of this century grew the institutions which are the subject of this

oversight hearing.

PRELIMINARY DEVELOPMENT OF A FEDERAL JUDICIAL ADMINISTRATIVE SYSTEM,
1906-39 -

Creation of the Judicial Conference o o
In 1906 Roscoe Pound identified certain “causes of popular dissatisfaction” with
the federal judicial system. As the nation had grown, increasing numbers of judge-
ships had been authorized, and the federal court structure had been modified in
ways which were perceived to have contributed to a more complex structure. Addi-
tional factors—an earlier “‘regulatory reform movement” and the development of
new fields of law in commercial and industrial relations—were creating new kinds
of work for federal courts. The most obvious problem arising {rom the growth gnd
increasing complexity in both work and structure was delay—and for the first ‘1‘:1me
a theme was heard—one which we have heard rept’a’atedly in the past decade: “The
creation of more judgeships alone is not a remedy. Roscoe Pcund recommended a

. gpectrum of administrative changes in management of the federal courts, and his

most controversial suggestion was a procedure to allow greater mobility in the use
of judges—a procedurgegﬂexible enough to permit the assignment of judges to loca-
tions in which the nature and volume of court business required their presence at a
given moment in time. o : . . tud

‘A year later the American Bar Association created a qqu;:mal commission to study
possible means to prevent delays in litigation and*'mep-perge‘l‘,ved‘ unnecessary
costs” of litigation. That commission recommended a series of administrative re-
forms.” 8 Next, in 1918, the American Judicature Society was formed to study and
promote modernization of the judicial system. Ex-President Taft was mst;umente}l
in the Society’s formulation and a forceful advocate of administrative reform. His
efforts immediately following termination of World War 1 were intensive and ag-
gressive. Mr. Chandler’s history capsulizes the cause for concern in the following
brief summary:

“Statisticalytables in the annual reports of the Attorney General show that
beginning about 1918 therc had been a marked increase in the number of cases
coming to the United States District Courts, The number filed of civil cases to which
the United States was a party more than trebled between 1918 and 1921, rising
from 2,877 to 9,722; the number of criminal prosecutions increased between 19}7
and 1918 from 19,628 to 35,096, and went on to 54,487 in 1921; the number. of suits
filed to which the United States was not a party rose from 13,879 in 1918 to 22,453
in 1921.7 9 . ) )

In 1921 Attorney General Daugherty appointed a coremittee of judges and U.S.
Attorneys to idenfify problems and recommend remedies, and pongress convened
hearings in 1921 and 1922. Ex-President Taft, by then Chief Justice Taft, personally
testified in favor of administrative innovations, placing his prestige squarely behind
proposals to provide the federal judiciary with a centralized policy-making, adminis-
trative and management entity. The result, in 1922, was angressmnal creation of
something labeled the “Conference of Senior Circuit Judges”—the foundation upon
which the Judicial Conference of the United States as we now know it was to be
built, 20 ; )

A brief review of the Congressional action in 1922 may be of value to this
hearing—because, just as we can see with hindsight now how little change acgually
oceurred in federal court administration between 1789 and 1922, there were jdeals
and objections enunciated in Congress in 1922 which are today still enunciated. The

8 Act of March 3, 1891, 26 Stat. 826.

7 Act of March 3, 1911, 36 Stat. 1087. , -
8 See 29 ABA Report, at239351—i1311’£ "D, 207 at 319

8 Chandler, supra, note 2, .R.D. , & A

”’A?tls1 of Srept.p14, 1922, 42 Stat, 837, as amended 28 U.S.C. § 831 (1976).

T

11 Chandler, supra, note 2, 31 F.R.D. 807, at 319.
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principal sponsor of reform legislation in the Senate, Senator Albert B. Cummings
of I(()iwa, opened debate on the proposed reform legislation in 1922 with the following
words: »

“When we contemplate a situation in which thousands and thousands of persons
accused of crime must lie in jail for a year or two years, if they are unable to
discharge themselves by giving bond, awaiting trial, and when we reflect upon the
fact that in many parts of the United States it is utterly impossible to secure the
trial of a civil suit within a year or two years, where both attorneys and parties are
ready to proceed with the trial, it is to me a source of great humiliation.” 11

In addition to proposing twenty-five new judgeships to deal with the immediate
crisis, the 1922 bill sought to remedy that ‘“great humiliation” in a much more
fundamental, if not radical, way. It called for the Chief Justice to annually preside
over a “conference” of the most senior judges of the circuits. This panel would serve
as the principal policy-making body concerned with the administration of the
United States courts, make a comprehensive annual survey of the condition of
business in the courts, prepare plans for the transfer and reassignment of judges to
areas of greatest need, and “submit such suggestions to the various courts as may
seem in the interest of uniformity and expedition of business.” The bill required the
Attorney General to report to the conference on matters related to the business of
the courts when requested to do so by the Chief Justice. It also provided that the
senicy district judge of each district court submit to the circuit’s delegate to the
conference a report setting forth the conditions in the district and recommendations
for additional judicial assistance. The courts, through the creation of the conference,
would acquire a policy-making body, with fact-finding capacity, and the authority to
recommend to the Congress legislative proposals for change. In short, the bill was
gieéi_bgerately designed to provide a ‘“‘corporate board of directors” for the federal
judiciary.

The 1922 proposal was not, however; without its vocal critics. Influential Senator
Thomas J. Walsh of Montana objected to the very idea of the Cenference saying, “It
means absolutely nothing on earth except a junket and a dinner.” Senator Shields
of Tennessee suggested that broadening the power to assign judges might be used in
some way by influential figures to manipulate results in particular cases and noted
that the lobbyist for the Anti-Saloon League was actively supporting the measure.
Other commentators expressed the view that each judge should remain as unfet-
tered as possible, seeing any ‘“regulation” as an encroachment on the jealously-
guarded independence of the federal bench.

One of the act’s proponents, however, Senator Spencer of Missouri, provided a
clear and apparently reassuring answer regarding the purpose of the Conference:

“The judicial business of the United States is largely administrative. There is a
business side to it as well as the law side. There are practices in the different
circuits which are commendable, There are some that could be improved. Both are
remedied by [the] conference. It seems to me there is very great advantage when the
circuit judges of the different circuits of the States get together once a year to
discuss - the method of transacting business, the state of their dockets, the things
that have proved advantageous, the things that have proved disadvantageous. The
resultant of it all is a distinct benefit, to the administration of justice and that is
precisely what the conference provides for.” 12 ’

The first 17 years

Conference sessions lasted from two to five days and were held in Washington, at
the Supreme Court Building. The number of Conference members initially was ten,
the senior circuit judges of the nine circuits and the Chief Justice. The 1922 statute
did not explicitly make the Chief Justice a voting member of the Conference; it
made him its “presiding officer.” Chief Justice Taft, however, immediately estab-
lished the precedent of voting membership and it has remained unquestioned since.
The membership was expanded to eleven by the creation of the tenth circuit in 1929
and to twelve by the addition of the chief judge of the District of Columbia Circuit
Court of Appeals in 1937 Caonference minutes were prepared at the direction of the
Chief Justice. A shorter uccount of the sessions was, from the earliest days, pre-
pared by the Chief Justice for public distribution. This early practice is continued
today in accordance with 28 U.S.C, § 331, as amended, which now requires that the
Chief Justice submit an annual report of the proceedings of the Conference to
Congress. From the very beginning the Attorney General attended the Conference
and delivered a report. '

Mr. Chandler succinctly summarized the scope of early Conference procsadings:

7

121d.,, at 328,
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“The Conference rightly took a broad view of its responsibilities. It gave earnest
and persevering consideration to the problem of securing more informative judicial
statistics. It tried to stimulate the courts to improve the methods of handling their
calendars. It worked for better facilities for the courts and the requisite appropri-
ations. It undertook to represent the courts in respect to legislation which would
affect them”.13

He also described early processes and procedures for the conduct of business:

“The number of members of the Conference, only one more at first than the
membership of the Supreme Court; was not so large but that sitting around a table
in committee of the whole, they could discuss intensively many items of their
business. Nevertheless, at the first meeting, in order to focus their thought, Chief
Justice Taft appointed five committees which reported the following year. It was
thereafter in the early years, the customary but not invariable practice to appoint
comimittees on particular subjects rather than standing committees. These generally
reported in writing at the next meeting, putting in precise and appropriate form for
adoption by the Conference, the consensus of opinion on matters which had come
before it.” 14 :

* The effects on court efficiency of the early Conference actions are difficult to
assess meaningfully. One of the primary motives for the establishment of the
Conference was, of course, the creation of a mechanism for the reassignment of
judges from courts with available “judge time” to courts with an oppressive backlog.
Even this area is difficult to assess. Records show that certain significant benefits
were immediately realized. For example, in 1926 the district court for the Southern
District of New York received 878 days of service from 12 or more district judges
from other circuits. Yet the assighment of judges proved to be no panacea. Few
courts could spare judges for more than a few days, and attorneys were reluctant in
many instances to try a case before a judge unknown to them. Mindful of the
potential for criticism inherent in reassignment on anything other than a random
hasis, Chief Justices Taft and Hughes were very careful to avoid abuses of the power
of transfer. Certainly judges did not move about freely in the system. In the final
analysis, the reassignment of judges turned out to be, in the words of Mr. Chandler,
“* * *'only an alleviating factor in congested districts, and not a very large one at
that, * * *”

While considerable improvement¢ in the condition of court dockets was realized
ketween 1922 and 1929—Assistant Attorney General William J. Donovan reported
to the 1926 Conference that there had been a “general improvement in dockets due
to intreased efficiency of organization and of district judges”’—how much credit for
that development can be attributed directly to the work of the Conference is not
assessible; twenty-five new judgships had been created by the same legislation
which created the Conference. '

Nevertheless, Conference efforts to improve efficiency during this period can be
identified. Ond of these was a move to bring about periodic “docket calls” in district
courts to eliminate what a Conference resolution termed “dead and moribund
cases.” Guidelines were established for granting continuances, for examining pros-
pective jurors with respect to their fitness, and for convening court for the hearing
of motions and settlement of issues. Perhaps more important than any one of these
initiatives by the Conference, however, was the explicit recognition of the duty of
the courts to seek the expeditious resolution of cases rather than simply leaving
their disposition to chance or to the wishes of counsel.® A

Also important—as much for its symbolism as for any particular result—was the
recognition by the Conference of its admonitory futiction. As Director Chandler
pointed out:

“Although under the statute the power of the Judicial Conference was only to
make ‘suggestions’ to the courts in reference to their administration, it exercised its
influence strongly under both Chief Justices Taft and Hughes to correct as far as it
could, not only inefficient practicés-in general but neglect of duty.in particular
instances. This it did through advice to its members and assurances from the chief
justices of readiness to give them moral support if needed.?® o ,

The Conference and Chief Justices Taft and Hughes encourage senior circuit
judges to act vigorously to prevent delays in their district courts. The Conference
also recognized, however, that the principal factor determining the efficiency of any
court is the innate capability of its judges and that the Conference’s power to
influence cliange was therefore realistically limited, Direct contact from the Chief
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CREATION OF THE ADMINISTRATIVE OFFICE AND EARLY DEVELOI"MENT, 1939-60

While advances were made in such matt i i '
. es , ers, a feeling persisted that the busi
qd1c1ary would be more effectively met if prlc)asented to C‘alongresls)glas;nf}f:

judges was a result of the times rather than a ¢
&S, . L ol 1 ) onseque '
gg;ré?;spt;ggﬁgielgo&%tg:ﬁss, a dlsgg‘egted feleling persistec(ll, e;{l:gerfageltf b;yiltsalré‘agf
i P! as were provided jointly to the courts and the D
dJustice, raising a suspicion that the De [ its e et of
, rais v partment took care of its own needs and !
gave the courts what was left, These concerns di Contoronan meen
ings. Despite repeated assurances from the Attwere e At Confe;enc_e et
e mspite 1 ¢ E orneys Gem?ral and their aids, and
tiog gg)ntinu%d.mcere effort to do equity Wlth the limited funds available, dissatisfac-
istinet concern, but one which merged with the “busi " m
: I usine i
Efalz::ss :f Elﬁg I()‘,g(:lg'%zegefggil;fé]’ wz(ais t:htelzl simpledreality that thesil?c?g?fisaxg gﬁ&éﬂ
es eémained under the jurisdiction and control i
i)vree;réch. Though at that time fully seventy percent of the casgg bcgff"ot;}éetﬁ:e(egg&;\g
government cases, the government’s chief litigator and prosecutor directly

il

191d,, at 861, \



e

12

controlled recommendations to the Bureau of the Budget concerning the salaries of
judges, the number and salary levels of clerks and secretaries of judges, the accom-
modations and equipment in United States coaurthouses, and even the money
available to judges to travel on official business. Judges who were not inclined to be
critical of the past practices of the Attorneys General were, along with others,
increasingly aware of potential for mischief in this procedure. Several Attorneys
General had themselvels pointed to this practice as both potentially threatening to
the independence of the courts and a burden to the Department of Justice. In his
annual report for fiscal year 1937, the Attorney Gerieral unequivocally indicated
that he felt budgetary responsiblity for the third branch be located elsewhere:

“I believe, too, that there is something inherently illogical in the present system
of having budget and expenditures of the courts and the individual judges under the
jurisdiction of the Department of Justice.  The courts should be an independent,
coordinate branch of the Government in every proper sense of the term. According-
ly, I recommend legislation that would provide for the creation and maintenance of
such anvadministrative system under the control and direction of the Supreme
Court.”?

His recommendation was incorporated in the ill-fated comprehensive court reform
proposal of the Roosevelt Administration which generated so much controversy in
1937 over the feature which would have expanded the size of the Supreme Court.
Though the 1937 bill died, its proposal for an administrative agency was received
with considerable favorable comment. Two years later, in August of 1939, legislation
creating the Administrative Office of the United States Courts was enacted.1®

ROLE OF THE ADMINISTRATIVE -OFFICE

While I leave to Mr. Foley and Mr. Macklin the task of explaining the present
functions performed by the Administrative Office—a significant number of which
have been mandated by Congress in the past two decades—I will try to respond to
your request that I explain “the extent to which the Administrative Office performs
its responsibilities under direct superivision of the conference’” and assists the
conference in its work. Let me again reference a few historical factors. They have
had a lasting impact and contribute to an understanding of the present-day relation-
ships between the Conference and the Administrative Office. :

The Administrative Office was clearly createed to serve the Conference as a
performance unit, implementing and executing Conference orders and policies; it
was not intended to play a policy-formulation role of its own. The 1939 legislation,
in creating the position of Director of the Administrative Office, envisioned an
administrative officer for the entire judicial system below the level of the Supreme
Court, and the statute described the role of the Administrative Office largely be
describing the duties of its Director. Appointment of the Director, and Deputy
Director by the Supreme Court, will full recognition that they were to act under the
supervision and direction of the Conference, was an unusual feature. Concern was
apparently expressed when the 1939 statute was drafted that allowing the Confer-
ence—which was not itself a court—to appoint a Director might not comply with
the Article IT Constitutional requirement that judicially initiated appointments be
made by “the courts of law.” Providing that the Director be appointed by the

Supreme Court overcame that potential problem. Each Chief Justice, as head of the
Supreme Court and as Presiding Officer of the Judicial Conference, has consistently
and effectively acted as the bridge between the appointing body and the supervisory
body. All employees of the office below the Deputy Director were to be appointed by
the Director.:

The House commitfee which developed the bill summarized its findings in the
committee report which accompanied the bill, and that statement still presents the
clearest evidence of the intentions of those legislators who approved creation of the
office. The committee report stated in part:

“The primary object of the bill is to promote the administration of justice in the
U.S. courts. Its accomplishment is sought principally by the establishment of an
administrative office, with a director in charge, having the duty of examining the
dockets of various inferior Federal courts and preparing statistical data and reports
of the business transacted by those courts, acting as a clearinghouse through which
information gathered with reference to improving the efficiency of the courts and
expediting the disposition of cases may be disseminated, preparing and submitting
budget estimates of appropriations necesary for the maintenance and operation of
the saig¢ courts and the Administrative Office, disbursing, as now provided by law,
the moneys so appropriated for the maintenance and operation of the courts, pur-

171d., at 375.
18 Act of Aug. 7, 1939, 53 Stat. 1228, as amended 28 U.S.C, § 631 et. seq. (1976).
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was again expanded to include a district judge from each circuit, selected by the
district judges of this circuit at the annual “judicial conference of the circuit.” The
chief judge of the Court of Customs and Patent Appeals was added in 1961.

Today the Conference consists. of twenty-five members; The Chief Justice as
presiding officer, the chief judges of the eleven courts of appeals of the judicial
circuits, the chief judge of the Court of Claims, the chief judge of the Court of
Customs and Patent Appeals, and eleven district court judges, each of whom is
chosen by his district court colleagues within each judicial eircuit to serve a three-
year term. When the Fifth Circuit “splits”’; on October 1 of this year, an additional
circuit and an additional district seat will be added for the new Eleventh Circuit.
Under the provisions of the Bankruptcy Reform Act of 1978 two new seats for
bankruptey judges will come into existence on April 1, 1984,

That incremental increase in mernbership, combined with a proliferation of busi-
ness requiring Conference attention, long ago transformed the “single issue” com-
mittee arrangement instituted by Chief Justice Taft into a formal “standing com-
mittee” structure not unlike that used by both the House and the Senate, which is
suplemented by “ad hoc” committees for particular projects. Both the present mem-
bership of the Conference and the present committee structure are presented in
Appendix A to this statement. ,

In summary that structure consists of eight “standing” or ‘‘general” committees,
seven special committees, and the Committee on the Rules of Practice and Proce-
dure. The jurisdictional responsibilities of the standing and special committees are
clear from their names: ;

General Committees.—Committee on Court Administration, Committee on the
Administration of the Criminal Law, Committee on the Operation of the Jury
System, Committee on the Administration of the Bankruptcy System, Committee on
the Administration of the Probation System, Committee on the Budget, Committee
on Intercircuit Assignments, and Committee on the Administration of the Federal
Magistrates System. ,

Special Commitiees.—Committee to Implement the Criminal Justice Act, Judicial
Ethics Committee (Statutory), Implementation Committee on Admission of Attor-
neys to Federal Practice, Committee on Pacific Territories, Bicentennial Committee,
Advisory Committee on the Codes of Conduct, and Committee on the Judicial
Branch.

In examining Appendix A, one feature worth noting is the fact that only the
Court Administration Cominittee and the “Rules Committee” have individual sub
units. In each case that arrangement is a necessary consequence of their respective
ranges of responsibility. I should also specifically note the existence of the Executive
Committee; it exists for one purpose which has become increasingly more important
in recent years—it acts for the Conference when the Conference is not in session
and expeditious action is required.

The proliferation of business long ago resulted in the Conference meeting at least
biannually—usually in March and September of each calendar year-—and occasion-
ally scheduling “special sessions.” Another consequence of growing work and the
need for more expeditious Conference action on specific matters—usually matters of
urgent concern to Congress—has been increasing reliance upon the Conference’s
Executive Committee’s authority to act on behalf of the Conference when it is not in
session.

In the past two decades Conference Proceedings agenda have become increasingly
more complex. In order to cope with the increasing amount of work, semi-formalized
procedures have become essential. Each Conference committee regularly schedules
its meetings in order to prepare and distribute written reports to all Conference
members prior to Conference meetings. Almost all of the work associated with the
preparation and distribution of those reports is performed by Administrative Office
personnel who routinely staff those Conference committees. Appendix B to this
document graphically presents the organizational structure of the Administrative
Office. The correlation between Conference committee jurisdiction and line divisions
within the Office is obvious. Administrative Office personnel from the Magistrates
Division staff the Conference’s Committee on Administration of the Federal Magis-
trates System, Bankruptcy Division personnel staff the Committee on the Adminis-
tration of the Bankruptcy System, and so forth.

In spite of the inevitably increasing complexity of the business before the Confer-
ence, and an undeniable growth in “bureaucratic procedures” associated with Con-
ference committee activities, every effort has been made to preserve a maximum
permissible degree of collegiality and agenda flexibility. In that sense, the c¢reation
of the Administrative Office and its increasing responsibility for supporting the

Conference since 1939, have complemented rather than complicated the manner in
which the Conference conducts its business. In my twelve years of work with the
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Court Administration Committee I have repeat
urt £ ) peatedly been amazed by the ex
which informality and an atmosphere of candid di)s’cussion have begn pre:e:\?clalg fg
spg:(ra1 é)fl') \;iry hciavg agentc_las and very sensitive policy issues.
) sonal observation is very much in order here. Since my ass i

chau: on the Court Administration Committee in January ofy1978?r?pﬁlggeo£§2§
lx;equlred to_testify on several rather sensitive legislative proposals before both

ouses. On March 7 ,_198Q, I testified on a Senate bill (S. 2045, 96th Congress) which
would }}ave statutorily rigidified Judicial Conference processes and procedures for
conduc:mg busg}ess in furtherance of the objective of “greater public understanding
?}Illdt respect for” the judiciary. On behalf of the Conference, I advised the Senate
that, while that obJectlvq—that “end”’— was certainly desirable, the bill than pend-
Ing was not-Joing to achieve that end. That bill was merely mandating a means—a
gathe_r elaborate and perhaps unconstitutional set of requirements—which would
Crastlcally alter a tlme-p.roven‘, reliable, and highly desirable way of conducting
sonference business. The issue Is a very important one, especially given reintroduc.
tzon of the bill as S, 111 in this Congress. For the record, I have included my Senate
statement of March 7, 1980 as Appendix C to this document. My description (at
pages 2-3 of that statement) of the procedure used by the Conference in developing
views on the bill is an example of the care taken in such matters—as well as the
standard procedure followed by the Conference in conducting its business.

I will burden this presentation further concerning that issue only by observing
that, if events ;Since 1922 have supported any conclusion strongly, they have defi-
nitely evidenced the value of tl}e Conference conducting its business in a collegial
and candid atmosphere. Just eight weeks ago, during its March Proceedings, the
Coqfez;gnce again reviewed the question of “opening” its meetings “to public obser-
vation”. My committee had reviewed the issue with care and had unanimously
concluded that the long-established practice of the judiciary “answering to” the
public through the elected representatives in Congress was working better now than
at any ?:1;ne in our history, Congress in recent years has demonstrated an increasing
interest in working with the Judicial Conference in addressing problems which can
only be resolved by Congressional action. Your personal contribution to this develop-
ment, Mr. Kastenmeier, has been critically important. The Conference has respond-
ed through programs such as the Brookings Institution’s Seminars on the Adminis-
traho_n of Justice in Williamsburg and by inviting Members of Congress and Con-
gressional staff personnel to Conference committee meetings and to Conference
Proceedings. Recently the Chief Justive formalized a tradition of inviting the Chair-
man of both Jud1c1ary Committees, or their representatives, to each Conference
Proceeding. My committee strongly endorsed that approach. It works well. Never
have our relations with Congress been more comfortable and constructive. The
committee also recommended continuation of press briefings at the conclusion of
each Conference session and the wide distribution of the Reports of the Proceedings
of the J udicial Conference. The Conference accepted the committee’s recommenda-
tions. We believe those methods of publicizing the Conference's work have proven
their value over time—helping rather than hindering the Conference's ability to
perform its responsibilities efficiently—properly balancing your “need to know})’r on
behalf of the public and the Conference’s need to preserve that collegial atmosphere
which will permit a truly candid and productive exchange of opinions.

o Realistically, as Important as is the relationship between the Conference and
¢ }?ngé'ess, the relationship you expressly asked me to address today—that between
i e Conference and the Admmlstraﬁlve Office—is almost as important. Today I
elieve I can safely say that the relationship between the Administrative Office and
the Judicial Conference is in complete conformity with that envisioned by Congress
gl 1939. Acting under the oversight of and in cooperation with Congress, the
d.onference formulafges policy and exercises supervisory authority as a board of
Irectors for the third branch; the Administrative Office implements Conference

.

policy and performs minister i ibiliti ¥
pe‘?’r}ilsilon. f) erial duties and responsibilities under Conference’s su-
ile a “look back at history” clearly reveals the continuity of a central
trum of pz:obler.nfs associated ‘wit}} the growth of the federal court)s’, their juris?licst?:g
and resul.tlpg 11t}gatlon, I think it also reveals the value of both the Conference and
the' Administrative Office. When we look at the incredible increase in work facing
our federal courts since 1960 (see Appendix D), T dread the thought of where we
would be today without both a Conference and an Administrative Office. If Congress
had to directly oversee the functions which the Conference oversees, many would
not be ‘monitored; you simply do not have time, If the Conference did not have an
Administrative Office, many policy determinations could never be implemented
and—if my experience 1s a measure—many issues would be moot before becoming
ripe for decision by the Conference if Administrative Office staff support for Confer-
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ence coxnnhhtlees c}ilid not exist. Gur judges are racing to Keep up with theér gd%udit(ir?- o 5
tory duties. In the administrative area, they need the support provided by the MMITTEES OF THE JUDICIAL CONFERE o
Cogf‘erence and the Administrative Office. Resources are stretched thin these days, 2 NCE OF THE UNITED Srarss—MARCH 1981
and Mr. Foley will address that problem, but I believe the Administrative Office EXECUTIVE COMMITTEE
performs a broad spectrum of essential services without which the courts would . . -
never be able to remain in the race. The information base with which the Confer- ; ‘ James R. Browning, Cir. J., San Francisco, CA.
ence—and Congress—now works is vastly superior to any Chief Justice Hughes ] Clement F. Haynsworth, Jr., Cir. J., Greenville, SC.
could have envisioned. Today the judiciary can and does respond to Congressional i Oliver Seth, Cir. J., Santa Fe, NM
inquiries expeditiousiy and competently. Intercircuit assignments of judges are proc- S. Hugh Dillin, Dis. J., Indianapolis, IN.
essed in accordance with established guidelines by an envity authorized tc supervise ' Alber

t G. Schatz, Dis. J., Omaha, NE.
their coordination so that the entire judicial system is well-served. Supporting .
personnei decisions are centrally managed and centrally administered. The Confer- ' GENERAL COMMITTEES

ence’s authority to admonish and “discipline”—just strengthened last year due to C . .. .
this subcommittee’s commendable work on the dudicial Councils Reform and Judi- ommuittee on Court Administration

cial Conduct and Disability Act of 1980—is firmly established. As one Conference Elmo B. Hunter, Chairman, Sr. Dis. J. }
participant in the efforis which culminated in enacvment of that law, I want to . Ball‘ey Brown, Cir. J., Memphis, TN. » Kansas City, MO.
commend and thank you, Mr. Chairman, for the magnificent contribution your Levin H. Campbell, Cir. J., B ston, MA.
subcommittee and its staff made to that endeavor. ., Alfred T. Goodwin, Cir. J., Pd+tland, OR.
Wilbur F. Pell, Jr., Cir. J., Clicago, IL.
CONCLUSION ﬁlivm B. Rubin, Cir. J., New Drleans, LA.
Mr. Chairman, I hope this material has been responsive to your specific request Hbv‘;g% ‘% lr{,‘[aafﬁg’ Cg‘ég;&\ﬂ%shmgton, D.C.
for an explanation of the Conference’s role and the relationship between the Confer- Charles A Mo %’ 3R ashington, D.C.
ence and the Administrative Office. My treatment has been deliberately free of too Earl E O"(Johgc? * DL-S' T Klanta, GA.
many details—and it has also only lightly touched upon one aspect of the role Milfon.Pollack 5’ 13 N asr}sas City, KS.
performed by both the Conference and the Admimstrative Office. In the past four . j Carl B. Rubi ’D.'IS'J B ew York, NY.
years I have appeared before this panel on a number of occasions. Other Conference Charles E S'n Wty D; 33' ton, OH.
committee chairmen increasingly appear before other Congressional subcommittees ’ Hubert I, T l'in?lx)]s’ lsb- - Aiken, SC.
and full commitiees. In my twelve years with the Conference I have noted an George L He 1?; Ja urré, is. J., Pittsburgh, PA,
amazing—and encouragingly successful—increase in communication and under- ‘ GlengE Kellg ’Jrr"mfé}? 15 %e}?:f:h‘é‘gton, DC.
. v s I dy r’ .

standing. I would indeed be negiigent were I to appear today without thanking this
subcommittee and its staff for all that you have done to help us heip ourselves for
the past decade. I have been directly involved in the Conference's activities during
that period. No other Member of Congress has more consisiently and more respon-
sively assisted the judiciary and encouraged it to perform its duvies well than have
you. On behnalf of the Conference—and every judge serving the federal judicial
systemn—I express our most genuine thanks. :

Subcommittee on Federal Jurisdiction

Charles E. Simons, Jr., Chairman, Dis. J., Ai

Ja;ngas E. Barrett, Cir. J., Cheyenne, WY.’ then, 5C.
William H. Mulligan, Cir. J., New York, NY.
Warren K. Urbom, Dis. J .. Lincoln, NE.

Charles A. Wright, Prof., Austin, TX.

Subcommittee on Judicial Improvements

[Appendix A]
Bailey Brown, Chairman, Cir. J., Memphis, TN.

? JupiciAL. CONFERENCE OF THE UNITED StATES—MARCH 1981 ; : Reynaldo G. Garza, Cir. J., Brownsville, TX

Honorabie Warren E. Burger, Chief Justice, Presiding. »" X?éﬂ I’f] IX’ne.Y: Cir. J., 8t. Petersburg, FL.
g Chiet elfudfe Frank M. Coffin, Chief Judge Raymond J. Pettine—First Circuit, Howard B I'llgﬁfggéigés'ﬁ{" SfltSLakS.CltY»CUAT-

hode Island. ; 3 : A » VIS, ., Dan Diego, .

Chief Judge Wilfred Feinberg, Chief Judge Lloyd MacMahon—Second Circuit, %aml;es H. Meredith, Sr. Dis. J., St. Louis, MO.
New York (Southern). | : erbert Katz, Bkey. J., San Diego, CA.
(EChief g)Tudge Coilins J. Seitz, Judge Alfred L. Luongo—Third Circuit, Pennsyivania ‘ Subcommittee on Judicial Statistics

Jastern). : ' .
. Chiif ‘J}udge CI&ment 1«‘). Haynsworth, Jr., Judge Robert R. Merhige, Jr.—Fourth : %ﬁ?ﬁ%’ l\"/f[fgl%é]r)slsb}}; f}tlg‘;?gs GA. : op

ircuit, Virginia (Eastern). ‘ . Py owle, WIn J., bridgeport, CT.
S Chi}el:f Jt;dge John C. Godbold, Chief Judge John V. Singieton—Fifth Circuit, Texas i JMaﬁi(;I% l\gh‘]i';lcﬁ?i %lfs {i’ IﬂgtAqtgell\?[% CA.

outnern). : Nl . ’ < d., TOIt, VL1,
KChiekaug%e Geor)ge C. Edwards, Jr., Chief Judge Charles M. Allen—Sixth Circuit, . Tom Stagg, Dis. J., Shreveport, LA.

entucky (Western). : S Subcommitte Sy, no
& Chief Jl;dge Thomas E. Fairchild, Judge S. Hugh Dillin—Seventh Circuit, Inaiana Levin H ("’}Zr(:l’:)belﬁ)pég"sb g?::&neéIA

outhern). v i Pl ' .

Chief Judge Donald P. Lay, Judge Albert G. Schatz—Eighth Circuit, Nebraska. %ﬁtg}%teﬁ]c%lssg’ C%.J"JDGSS Momes,’IA.
IdC}IIuef Judge James R. Browning, Chief Judge Ray McNichols *—Ninth Circuit, Daniel H. Huyett I:SI;d ]l)si's J %ﬁﬁf&&%’ia PA

aho. . : | Robert W. Hemphill, Sr. Dis. ., Columbia, 8C.

: S T T ) . Hembphill; or. Dis, J., ( a, SC.
M%l;ﬁ:({ Jujge Oliver Seth, Chief Judge Howard C. Bratton—Tenth Circuit, New | g John R. Blinn, Bkey, J., Houston, TX. ‘
hief Judge Carl McG , Chief Jud illiam B. B t—Distri > bi : Sub 3 ; ; . Ly ’
Cié fitf,‘ ?ifig-?c%%? c(l)lcll\l/I ncl)%v‘\i';nd ie uk ge \Z; iam B. Bryant—District of Columbia : u Cg:;l:}lgiii sto Examine Possible Alternatives to Jury Trials in Complex Protracted
ief Judge Daniel M. Friedman—Court of Claims. Alvin B. ; : . ;

Chief Judge Howard T. Markey—Court of Custoims and Patent Appeals. Jéﬁﬁlﬁg g&gnme’fﬂ‘? Iré?igj_cﬁici;n%i?nlemge’ LA.
S s Ray McNichols, Dis. J., Boise, ID.

* By designation of the Chief Justice. LR e S Ea_.rl E. O'Connor, Dis. J., Kansas City, KS.

’ , Milton Pollack, Dis. J., New York, NY.
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Committee on the Administration of the Criminal Law
Alexander Harvey, II, Chairman, Dis. J ., Baltimore, M.
William J. Bauer, Cir. J., Chicago, IL. ’
Robert H. McWilliams, Cir. J., Denver, CO. i
Robert M. McRae, Dis. J., Memphis, TN.
William J. Nealon, Dis. J., Scranton, PA.
William C. O’Kelley, Dis. J., Atlanta, GA.
Williamp H. Orrick, Dis. J., San Francisco, CA.
Aubr-“ &. Robinson, Dis. J., Washington, DC.
Robe - 4. Ward, Dis. J., New York, NY.
Willizi:C. Hanson, Sr. Dis. J., Fort Dodge, IA.

Committee on the Operation of the Jury Systeg
C. Clyde Atkins, Chairman, Dis. J ., Miami, FL. -
Andr{;w W. Bogue, Dis. J., Rapid City+SD.
Howard C. Bratton, Dis. J., Albuquerque, NM.
T. Emmet Clarie, Dis. J., Hartford_, CT. ’
William B. Enright, Dis. J., San Diego, CA.
John Feikens, Dis. J., Detr01‘t, MI.

Myron L. Gordon, Dis. J., Ml'lwaukee:, WI.
Clifford S. Green, Dis. J., Phl.ladelphla, PA.
June L. Green, Dis. J., Washington, DC.
John A. Mackenzie, Dis. J., Norfolk, VA.
Joseph L. Tauro, Dis. J., Boston, MA.
Robert E. Varner, Dis. J., Montgomery, AL.

Committee on the Administration of the Bankruptcy System
Robert E. DeMascio, Chairman, Dis. J., Detroit, MI.
William E. Doyle, Cir. J., Denver, CO.
dJoel M. Flaum, Dis. J., Chicago, IL.

Robert R. Merhige, Jr., Dis. J., Richmond, VA.
Charles R. Weiner, Dis. J., Philadelphia, PA.
David W. Williams, Dis. J., Los Angeles, CA.
James F. Gordon, Sr. Dis. J., Owensboro, KY.
Lawrence Fisher, Bkey. J., Chicago, IL,
Richard W. Hill, Bkey. J., Trenton, NJ.
Robert L. Hughes, Bkey. J., Oakland, CA.

Committee on the Administration of the Probation System

Gerald B. Tjoflat, Chairman, Cir. J., Jacksonville, FL.
Myron H. Bright, Cir. J., Fargg, ND. ;
Damon J. Keith, Cir. J., Detroit, MI. .

Edward R. Becker, Dis. J., Philadelphia, PA.

James M. Burns, Dis. J., Portland, OR.

John T. Curtin, Dis. J., Buffalo, NY. )

Charles H. Haden, II, Dis. J., Parkersburg, WV,

Committee on the Budget
Charles Clark, Chairman, Cir, d., Jackson, MS.
Solomon Blatt, Jr., Dis. Jd., Ch.arleston, SC.
James Harvey, Dis. J., Bay City, MI, ‘
Eldon B. Mahon, Dis. J., Fort Worth, TX,
Robert E. Maxwell, Dis. J., Elkins, wv.
Robert F. Peckham, Dis. J., San Francisco, CA.
Oren Harris, Sr. Dis. J., El Dorado, AR. P
Ralph H. Kelley, Bkcy. J., Chattanooga, TN. \&)

Committee on Intercircuit Assignments .
George L. Hart, Jr,, Chairman, Sr. Dis. J., Washington, DC. y
Robert L. Taylor, Dis. dJ., Knoxville, TN. & .
Gordor: Thompson, Jr, Dis. J., San Diego, CA. ‘ ( -
Committee on the Administration of the Federal Magistrates|System °
Otto R, Scopil, Chairman, Cir. J., Portland, OR. _—
Joseph W. Hatchett, Cir. J., Tallahassee, FL.
Robert, L. Carter, Dis. J., New York, NY.
H. Dale Cook, Dis, J., Tulsa, OK.
Garnett T. Eisele, Dis. dJ., Little Rock, AR.
John B. Hannum, Dis. J., Philadelphla, PA.
Herbert F. Murray, Dis. J., Baltimore, MD.
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James E. Noland, Dis. J ., Indianapolis, IN.,
John Lewis Smith, Dis. J., Washington, DC.
Juan R. Torruella Dis, d., San Juan, PR,
Harry W. Wellford, Dis. .J ., Memphis, TN.
George C. Young, Dis. J,, Orlando, FL.
Paul J, Komives, Mag., Detroit, MI.

SPECIAL COMMITTEES

Committee To Implement the Criminal Justice Act

Thomas J. MacBride, Chairman, Sr. Dis. J .» Sacramento, CA.,
+  Peter T\ FeX’, Cir. J., Miami, FL.
i Donald D. Isop, Dis. J., St. Paul, MN.

Edward J, Boyle, Sr. Dis. J -» New Orleans, LA. \

Samuel P, King, Dis. J., Honolulu, HI. £

Robert A. Grant, Sr. Dis, J., South Bend, IN.

Judicial Ethics Committee (Statutory)

Edward A. Tamm, Chairman, Cir. J -» Washington, DC3,
John D, Butzner, Jr., Cir. J ., Richmond, VA,

‘ Frank M. Johnson, Cir. J., Mongtomery, AL,

. Bernard M. Decker, Dis. J., Chicago, IT..

Edward T, Gignoux, Dis. J., Portland, ME,

William Wayne Justice, Dis. J., Tyler; TX,

j Prentice H, Marshall, Dis. J., Chicago, IL.

& John H. Pratt, Dis, dJ., Washington, DC.

Alfred A. Arraj, Sr. Dis. d., Denver, CO. :
A. Sheranman Christensen, Sr, Dis, dJ., Salt Lake City, UT.

Implementation Committee on Admission of Attorneys to Federal Practice

James Lawrence King, Chairman, Dis. dJ., Miami, FL.
A. Leon Higginbotham, Cir. J., Philadelphia, PA.

Edward J, Devitt, Dis. dJ., St. Paul, MN.
Robert E. Keeton, Dis. J., Boston, MA.
7== Morris E. Lasker, Dis. J., New York, NY.

James R. Miller, dJr,, Dis. J., Baltmore, MD.

William S. Sessions, Dis. J., Bl Paso, TX.

Cameron Bruce Littlejohn, Assoc, dJust., Supreme Court, SC.
Thomas E. Deacy, Jr., Kansas City, MO. 8
Robert W, Meserve, Boston, MA.

Irving Younger, Prof., Ithaca, NY.

Committee on Pacific Territories

Richard H. cly,{ambers, Chairman, Sr. Cir. J,, Tucson, AZ,
Anthony M, Kennedy, Cir. J., Sacramento, CA.

Walter Ely, Sr. Cir. J., Los Angeles, CA.

Leland C, Nielsen;Dis, J., San Die o0, CA.

Charles H, HaberniggT\Portland, OR.

Bicentennial Committee

Clement F. Haynsworth, Jr,, Chairman, Cir. J., Greenville, SC.
Howard T, Markey, Coordinator, CCPA, Washington, DC.
Harry A. Blackmun, Assoc. Justice, Supreme Court, ‘
William J, Brennan, Jr., Assoc. Justice, Supreme Court.
Byron R. White, Assoc. J: ustice, Supreme Court,
Wade H, McCree, Jr., Sol. Gen’l,, Washington, DC,
Levin H, Campbell, Cir. J., Boston, MA. ‘

i - James P, Coleman, Cir., J., Ackerman, MS,

: Roger Robb, Cir, J. -» Washington, DC,
Bailey Aldrich, Sr. Cir. J., Boston, MA.
Henry J. Friendly, Sr. Cir. J -+ New York, NY.
Edward Dumbauld, Sr. Dis. J . Pittsburgh, PA.,
Arthur J. Stanley, dJr., Sr. Dis, J., Leavenworth, KS.
William E. Foley, Director, Administrative Office.
William F., Swindler, Consultant, Prof, Williamsburg, VA.

Advisory Gﬁrpmitteé on the Codes of Conduct

Howard ’I‘./Marke , Chairman, CCPA, Washington, DC,
Peter-T. Fay, Cir, J., Miami, FL. '
Damon J, Keith, Cir. J., Detroit, MI.
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Anthony M. Kennedy, Cir. J., Sacramento, CA.
Cornelia G. Kennedy, Cir. J., Detroit, MI.

Jon O. Newman, Cir. J., Hartford, CT,

Frederick A. Daugherty, Dis. J., Oklahoma City, OK.
John P. Fullam, Dis. J., Philadelphia, PA.

J. Foy Guin, Jr., Dis. J., Birmingham, AL.

Charles E. Simons, Jr., Dis. J., Aiden, SC.

William J. Jameson, Sr. Dis. J., Billings, MT.

Jacob Mishler, Sr. Dis. J., Brooklyn, NY.

Robert Van Pelt, Sr. Dis. J., Lincoln, NE.

Commiittee on the Judicial Branch

Irving R. Kaufman, Chairman, Cir. J., New York, NY.
Arlin M. Adams, Cir. J., Philadelphia, PA.

Robert A. Ainsworth, Jr., Cir. J., New Orleans, LA,
Abner Mikva, Cir. J., Washington, DC.

Clifford J, Wallace, Cir. J., San Diego, CA.

James Harvey, Dis. J., Bay City, ML

Irving Hill, Dis. J., Los Angeles, CA.
. Oren Harris, Sr. Dis. dJ., El Dorado, AR.

Committee on the Rules of Practice and Procedure

Edward T. Gignoux, Chairman, Dis. J., Portland, ME.
Carl McGowan, Cir. J., Washington, DC.
James S. Holden, Dis. J., Rutland, VT.
Frank J. Remington, Prof,, Madison, W1
Bernard J. Ward, Prof., Austin, TX.
Edward H. Hickey, Chicago, IL.

Francis N. Marshall, San Francisco, CA.

Advisory Commiitee on Criminal Rules

Walter E. Hoffman, Chairman, Sr. Dis. J., Norfolk, VA.
Roger Robb, Cir. J., Washington, DC.
Eugene A. Gordon, Dis. J., Greensboro, NC.
William L. Hungate, Dis. J., St. Louis, MO.
Frederick B. Lacey, Dis. J., Newark, NJ.
Leland C. Nielsen, Dis, J., San Diego, CA.
Russell E. Smith, Sr. Dis. J., Missoula, MT.
Wade H. McCree, Jr., Sol. Gen., Washington, DC.

" Philip B. Heyman, AAG, Dept. of Justice, Wash. DC.
Richard A. Green, Washington, DC.
James F. Hewitt, Fed. Pub. Def.,, San Francisco, CA.
Leon Silverman, New York, NY.
-Fred M. Vinson, Jr., Washington, DC.
Wayne LaFave, Reporter, Prof., Champaign, IL.

Adutsory Commitiee on Civil Rules

Walter R. Mansfield, Chairman, Cir. J., New York, NY.
Joseph F. Weis, Jr., Cir. J., Pittsburgh, PA.

C. A. Muecke, Dis. J., Phoenix, AZ. S~
A. Sherman Christensen, Sr. Dis. J., Salt Lake City, UT.
Louis F. Oberdorfer, Dis, J., Washingtion, DC,

Philip Pratt, Dis. J., Detroit, MI.

Walter Jay Skinner, Dis, J., Boston, MA.

Maurice Rosenberg, AAG, Dept. of Justice, Wash. DC.
Thomas S. Martin, DAAG, Dept. of Justice, Wash. DC.
David N. Henderson, Washington, DC,

Ear]l W. Kintner, Washington, DC, )
William T, Kirby, Chicago, IL.

Arthur L. Liman, New York, NY.

dJ. Vernon Patrick, Jr., Birmingham, AL,

Paul G. Rogers, Washingion, DC.

Charles E. Wiggins, Newport Beach, CA.

Arthur R. Miller, Reporter, Prof,, Cambridge, MA.

Advisory Committee on Appellate Rules

Robert A. Ainsworth, Jr., Chairman, Cir. J., New Orleans, LA.
Charles Clark, Cir. J., Jackson, MS.

J. Smith Henley, Cir, J., Harrison, AR,

Pierce Lively, Cir. J,, Danville, KY.
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Edward A. Tamm, Cir. J., Washington, DC.

Eugene A. Wright, Cir. J., Seattle, WA.

Bailey Aldrich, Sr. Cir. J., Boston, MA.

Henry J. Friendly, Sr. Cir. J., New York, NY.
Edward D. Re, International Trade.

Lawrence G. Wallace, Dep. Sol. Gen., Washington, DC.
E. Milton Farley, III, Richmond, VA.

Abe Fortas, Washington, DC.

Ira C. Rothgerber, Denver, CO.

Walter V. Schaefer, Chicago, IL.

Kenneth F. Ripple, Reporter, Prof., Notre Dame, IN.

Advisory Committee on Bankruptcy Rules _
Ruggero J. Aldisert, Chairman, Cir. J., Pittsburgh, PA.

John T. Copenhaver, dr., Dis. J., Charleston, WV.
Morey L. Sear, Dis. J., New Orleans, LA.

Clive W. Bare, Bkey. J., Knoxville, TN.

Beryl E. McGuire, Bkcey, J., Buffalo, NY.

Alexander L. Paskay, Bkey. J., Tampa, FL.

Asa S, Herzog, Bkey. J., (Ret'd), Ft. Lauderdale, FL.
Charles A. Horsky, Washington, DC.

Robert W. Foster, Prof., Columbia, SC.

Norman H, Nachman, Chicago, IL.

Joseph Patchan, Cleveland, OH.

Richard L. Levine, Dept. of Justice, Washington, DC.
Lawrence P. King, Reporter, Prof,, New York, NY.
Walter J. Taggart, Co-reporter, Prof., Villanova, PA.
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[Appendix C]
PREPARED StaTemMENT OF ELmo B. HUNTER

INTRODUCTION

Mr. Chairman, members of the subcommittee, once again I am appearing before
this panel in response to your request for the views of the Judicial Conference of the
United States on a legislative proposal pending before you. I am here today in the
same capacity in which I have testified before this panel on several occasions in the
past few years--as chairman of the Conference’s Committee on Court Administra-
tion, : .

In past appearances I have provided for the record a brief summary of the service
I. have performed within the Conference’s committee structure since 1969. For
purposes of the record you are beginning to develop today, there may be some value
in reiterating the extent to which I have been involved in the Conference’s work—if
only to place in perspective the degree of personal association I have had with an
institution originally created by the Congress fifty-eight years ago. I first joined the
Court Administration Committee as .a member eleven years ago. Between 1976 and
1978 I chaired its Subcommittee on Judicial Improvements. In January of 1978, I
succeeded Judge Robert A. Ainsworth, Jr., of the Court of Appeals for the Fifth
Circuit, as chairman of the Court Administration Committee.

On at least one occasion in recent years a witness appearing before you on behalf

of the Judicial Conference has provided a graphic presentation of the Conference's
committee structure, Whijl» I realize that that structure is familiar to this panel, it
may be especially relevaiit to this hearing record. I have attached a copy of the
chart to this statement as an appendix (Appendix A) and I would ask that it be
included in the printed record which is made of these proceedings. :
. Before directly addressing the two general matters referred to in this subcommit-
tee’s request for views—the purpose and provisions of S. 2045—I would like to
describe the procedure followed by the Conference in responding to that request. It
is the procedurewhich is usually followed when every Congress, through one of its
committees, requests the views of the Conference on a pending bill. Upon receipt of
Senator DeConcini’s letter of September 11, 1979, transmitting a copy of a. prelimi-
nary draft of the bill which was subsequently introduced as S. 2045, the Director of
the Administrative Office asked me if the Court Administration Committee would
be able to evaluate the proposal and ‘formulate recommended comments for consid-
eration by the full Judicial Conference at its next scheduled meeting. I advised him
that the committee would attempt to do so. The Administrative Office notified the
Senator of the development by letter. I, in turn, asked the chairman of the Court
Administration Committee’s Subcommittee on Judicial Iniprovements, Judge Bailey
Brown, to schedule consideration of the matter for his subcommittee’s next meeting
and ¢» report to the Court Administration Committee, which would be meeting only
a few weeks later. Supporting personnel in the Administrative Office were asked to
begin work on s#preliminary analysis of the ‘“‘draft bill.” . e '

Shortly after introduction of S. 2045, the text of the bill, the introductory state-
ment which had appeared in the Congressional Record, and analytical materials
were forwarded to the members of Judge Brown’s subcommittee for review before
their meeting. On January 7-8, 1980, Judge Brown’s subcommittee met, and acted
upon the request related to S. 2045 as.one of many items on the agenda. Supporting
staff in the Administrative Office cirddlated a report ¢f the subcommittee’s action—

including the materials provided to subcommittee members in relation to S. 2045—

to all members of the Court Administration Committee a week later. During the
course of the Court Administration Committee’s meeting on January 28 and 29,
1980, recommended views on S."2045 were formulated for the consideration of the
Judicial Conference. A report from the committee, including its recomimendations,
6é\§1§ground materials related to S. 2045, the bill itself, and the related introductory
remarks, were forwarded to all Conference members two weeks later. Two days ago
the oudicial Conference commenced its Spring 1980 Proceedings in the Supreme
Court)Building. e '

Following discussion of the recommendations contained in the Court Administra-
tion Committee’s Report concerning S. 2045, the Judicial Conference of the United
States concluded that the bill raises serious separation of powers questions, that
implementation of the processes and procedures manadated in the bill would seri-
ously impair the efficient functioning of the Judicial Conference, its committees,
and tt;hg judicial councils of the circuits, and that the bill should therefore not be
enacted. :
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THE PURPOSE OF THIS BILL
. - Ty e . PeYa) I
The “introductory remarks™ whica were filed w1ppt§: 204% on N ?ngbi?ft :ﬁégg 7 30,
y 1 lain ti ‘pose the chairman of this subcornmitl :
very clearly explain the’ purpose t sivmen s SubCOIITILLEe o or
ing i i 5 ¢ roceedings of the Judici
rve by having the bill’'s provisions reacn the , s of the J v
Zice of};;he Unigted States, meetings heldhby its qgsmmltnees and subcommittees, and
ti the judici ils of the circuits: ‘ )
m?%u:egnliggigigs? %Ji‘illuilfxl?llocgvix;fchinder [the] proper function of these bodies. They
will iIIJlsi:ead,ibsuer greater public underlsfnandillgGana respec;; for the institutions an
s 1 W) juct the affairs of Government.
en a..d woInen wno conduce the aiairs ol 0 . o .
thf(e) glviously a “greaver public understanaing ana respect for’ .t.hetitonierelgie_,i;t:
committees, the councils—and the fe_deral_judlcxai structure Whlcht hey serv
purpose, an objective, which every federal judge px'eulg@atfly sug{)oy S. - mmandate an
S. 2045 will not guarantee realizarion ({f that Qmecmy% 1ttﬁvucsgg§ gnce ndao an
i Ve ‘nich will have to be met by the ,
aborate set of requii'ements wnich will have - nfere
gl" iqts comymirtees, and every judicial council in order I;c:1 conauct business. In other
ord i ] ; ans—not end.
s S. 9045 will merely mancate a rneans—not an o o
Woggr’iﬁg reviewed the gill—-in the context of our trlpaygltehfederail guve;xg::x‘;c:é
e, and tl ! cion of powers whicn have always 3
structure, and the concepts of' separatior powers wi nave § preserved
A 1 ici { : g conciuded that the "means :
that structure—the Judicial Conference has conc ! he :
by S. 2045 will not facilitate the stated gbject}ve——they will 1mpeoeIpr(%fgl€es§ri1ex}
achieving it. The bill deserves widespread study and consﬂe}alratéon% n the brief
three to four months that this bill has been under review by the Conterence,

generated many more questions than have been answered.

THE PURPOSE OF THE GOVERNMENT IN THE SUNSHINE {XCT IS NOT COMPATIBLE WITH
THE CONSTITUTIONAL ROLE OF '[HE JUDICIAL BRANCH

y 1 ne (o in the Sunshine Act! which

9045 is obviously modeied upon the Government In the Sunshine - wh
Coigrgss passed in 3i;'he 94th Congress after four years of S‘%%A"I’he :bjgic;:;\:les
Congress intenaed to achieve, in what has become knOW.I} als1 3ISA, vge e dearly
delineated: . . . the public is entitled to the ful}egg practicable Imr.omgak ion ro%e %
ing the decisionmaking processes of the Feu’erai Government. .t is tnehpm:phts o%'
this Act to provide the public with such information while protecting & t?bg% its of
individuals and the ability of the government to carry out its _r‘esygns_tll : tlo ; s.” .

Implicit in that staternent of purpose—ana explicit in the Act’s legisiative history:

M

a belief that public observation of governtoental processes fosters a fuiler public

knowledge, which assures an etectorate more quaiified to assess the performance of

il

public officials—and more able to hold them iaccountable for tneir (;)exjrg;-rpance. ‘se/
GISA appiies to the Executive branch of the govermpgnt“omyz and it ls”pziriglthe
upon a need to mainvain a balance between the pubplic’s "need. 1to KnowGISA The
Executive branch’s ability to function efticiently. Ina vegyd_rea Sgr'lsema’biﬁt as
carefully designed to complement and facilitate a concept o;:1 %ect a({,(;ou branchy to
the people, which the Founcugg Fa;nsl:s engﬁs%gg:; for the Execuuve ,
i he functions performed Dy that oranch togay. S )
hg’%}&: f]'_t,egislanve brgnch is, of course, also directly accoumabl? é?sglénpgg%c
today—perhaps more directty accountable. During a',e\(e‘lo?rr}ent o,; A o, thaé
however, the Senate’s Committee on Rules and Adrqlnlbgritgxpg }F_%?ml cnded that
GISA be limitea to tne Bxecurive branch.® On November 5, L 7‘, i h? ghe 5, 94th
Congress, which would have inciuded.congresspnal commn_:\,e(‘e§ wit !'lh Housg > of
GISA, was deleted by the Senate.! While Rules in boch the S?Sl?:e ana t she ouse are
today intended to serve a purpose similar to that which G serves, they are, of

“means” to that “end”’ which are designed in conslaeration ‘of the Le §}at;ve
ggg?c%’sr‘r‘lggﬁity to function efficiently,”” Presumptively tney are ugorfxg?tlp’ié w;ﬁl;
the Legislative branch’s role in our form of government and,‘ r?g&t’lcﬁl y"h eythe'

subject to necessary adjustment and revision with much less difficulty than 5

if e jied in a statute. - . .

%%‘ﬁ(}ia(}))fh{:égs Oéll%%x’s applicability to the Executive branch and the Rules apf)hc?-
bility to activities in the Congress, there is a recognition of the fundatugge&ga;e gc]g e
performed by each branch of government in the tripartite arr%ngemerﬁ, di Lage t%
our concepts of separation of powers, and a recognition of eac 5 rancd,‘ s ?l i i Yy ;

function efficiently.” In attempting to convert provisions in GISA to_lnfeg 3‘;04%1?5’
to the Judicial Conterence, its committees, and the judicial councils, .. ,

1 Pub. L. No. 94-409, 90 Stat. 1241 (1976) (codified at 5 U.S.C. § 552b (1976)).
274, § 2, repsinted in 5 U.S.C. § 552b note (1976).

3See S. Rept. 94-381, Y4th Cong., Ist Sess., 1976."

4 Gee 121 Cong. Rec. 35218 et. seq. B
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lacking in that recognition. In its present form S. 2045 may well be less applicable
to the judiciary than it would be to the Congress. :

The Judicial branch, unlike the Executive and Lagislative branches, was not only
not intended to be directly accountable to the public at large, it was specifically
insulated from that accountability. The Founding Fathers went to great lengths to
guarantee a federal judiciary which could not be influenced or controlled by any
public faction—representative of either majority or militant minority views. Feder-
alist Paper No. 51 states: .

It is of great importance in a republic not only to guard society against the
oppression of its rulers, but to guard one part of the society against injustice of the
other part.®

Hamilton envisioned a concept of judicial independence founded not just upon a
balance of power with the other branches of the federal government, but also upon
insulation from a potentially “unrepresentative’” or “tyrannical” public. Life tenure
during good behavior, removal from office only by impeachment under the Constitu-
tion, and a prohibition against diminution in salary are expressly embodied in the
Constitution to insulate the Judiciary’s members from political passions which may
arise as a resulf of unpopular case decisions. The Founding Fathers were well aware
of the extent to which integrity and moderation are often called upon to lean
against strongly blowing political winds, and integrity and moderation lie at the
heart of the judicial function in our form of government:

“Considerate men of every description ought to prize whatever will tend to beget
or fortify that temper in the courts; as no man can be sure that he may not be
tomorrow the victim of a spirt of injustice, by which he may be a gainer today.” 6

Recognizing that the Judiciary is not directly accountable to the public is not
equivalent to arguing that it is not accountable at all. In introducing S. 2045, the

- chaivman of the subcommittee very ¢clearly stinpulated that this bill was only intend-

ed to reach the judiciary’s administrative activities:

“In maintaining the delicate balance of power between the Congress and the
judiciary, ‘it is important that Congress recognize that its creations, the Judicial
Conference and the councils, are not courts—that their judges do not sit as judges.
They sit on a sense as administrators and legislators in their area of competence.
(emphasis added.)” 7

Will that distinction between adjudicatory functions and administrative functions
support the arguwent that, in administrative activities, the judiciary should be
directly accountable to the public? In the same text the chairman of this subcom-
mittee observed that: .

“The Founding Fathers wisely circumscribed [the judiciary’s] broad power by
limiting the jurisdiction of the courts, and by vesting the power to organize the
lower courts in the Congress.” (emphasis added.) 8

“The Congress created the Judicial Conference and councils in furtherance of its
duties to provide for the administration of the Federal courts.” (emphasis added.)®

In fact the judiciary is fully accountable in all administrative matters to the
public through the Congress. The Conference and the councils are “its creations,”
and their work is often an extension of Congress’ duty “to provide for the adminis-
tration of the federal courts.” A few examples of the degree to which the Judiciary
routinely “accounts to” Congress adecuately demonstrate the scope of Congress’
;gl_(jtrpinistrative control,” and the extent to which it exercises its oversight responsi-

ilities. -

. In every session of Congress, judges appear before the Approvriations Cormamittees
in both houses to explain the judiciary’s budget in detail. Places of holding court are
designated by Congress, and judges are called before committees in both houses to
explain why GSA should build a courthouse or lease space to provide the facilities
which will enable (f’udges to serve the public at those locations. Congress determines
the number of judges a court shall have—and the vublic has waited years for the
creation of additional judicial posifions to meet the public’s needs. Many committees
other than the Judiciary Committees process legislation creating new canses of
action. Every year, in response to requests from Congress, judges appear before the
Judiciary Committees of both houses to comment upon legislation having an effect
on the courts or the third branch—just as I am here today.

Through such appearances every aspect of court administration appropriately
comes under congressional review. That is exactly the way the separation of powers
concept was intended to work. The administration of the courts is essentially the

5 Federalist Papers No. 51 (A. Hamilton), at 508 (Mentor Books ed. 1961).

6 Federalist Papers No, 78 (A, Hamilton), at 464 (Mentor Books ed. 1961).
7 See 126 Cong. Rec., daily ed,, at S. 17218-9.
g?(:iee 126 Cong. Rec., daily ed., at S, 17218,
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dici i ly upon the Legisla-
ibili he Judicial branch, which must, of course, rely u
Ea‘ffp %];-sé.}r?élﬁt{o%iz :xtent that Congress has d}elhn%ated.tiil}}e Jtuhrlsgilgt_;zclggl ogrg;lec ﬁo%ii
he judiciary’ ercise of administrative authority within the judlc s W
zner{)%‘ilic:&r%\?ei}s{ight by the Congress, is in complete conformity W}t;lhtset?}?ra}tlgincigtj
gvpvers concepts. Realistically, administrative functions are essential to the ju
gy’s fundamental role—the adjgdicatioilhof cases a?g cqcl}lgg;flﬁf;i'strative and adju-
S. 2045, however, is premised upon the assumlf1 i élh . an )
, activiti isti er—that they constitute sepa
dicatory activities can be distinguished from each o her— At ey o be imposes
rate exercises of authority. That assumption is simply . 0 he Imposs:
i tinguish one exercise of authority
ble to craft a statute which would precisely distin horlty
tivities of the Conference an
from the other. S. 2045.ass’}1mes that all acti of the Conler o & admin.
councils are “administrative.” That a.pproa}ch raises serious q sbout admin.
i i iviti i t upon adjudicatory activity.
istrative activities which have an .1nd1rec‘t impac activis : the
i ircui he judici t the.same panel of judges
Fifth Circuit, the judicial council requires that th dges hear
risi tion case each time that case comes )
arguments AL rtive ik nagement efficiency and continu-
court. That administrative policy promotes case manag oy and co
ity i terminati i der litigation. Clearly an "adminl
ity in the determination _of issues un n ey A b and therefore
action,” it nevertheless indirectly 1m13acts upon case law Jevelopime t and e
i termination of the “law of the glrcult. nder the Mag] Ac
ﬁl?jgﬁnfﬁiss ts},fbggmmittee processed earlier in this Congress, every circuit council is

i i i der to certify
iewi erformance of presently serving magistrates in or
?I?;er:‘s’}ggrﬁiglnet IEorexercise the new jurisdlgtt%n_conﬂfirre% u%plc.)g 1?1;rlrémvgr}:t§ gtlllf
"; . . . » 2 " e O | \
memibers of the Fifth Circuit cour‘101.1 discussed their policy L nting 1
isi jve ability? Did the experience gamned S
were they merely exercising .admmlstratn.re al ? Did £ i ned st
i j i their discussion? Did they discuss pa )
ting as judges in such cases influence their dis D e e oeuit counl
cases? Could they have properly done so in ogen g cax.ldidl : gounel,
i ! ‘ y and openly, a
members evaluate a magistrate’s competence, t e);&r ) ts}?ev e 1, and
i i i g only as a
they discuss his performance in particular cases. Are hes ng only A .
? be fashioned which will yeghstma ly permit the y ide
gg?;fg;sfofg %gsnfﬁfgsiitive” and “judicial” activity when one role must inevitably
i formance of another? ) I .
m%ﬁi%iﬁ?lftgﬁ;ozhe business of the courts is til.e .zldjlll)dlfa.tlg?s (;)fi nc;s;; a%iiemf}rr‘:)lrsn
i e tal activity, but 1s
tration may be inc¢idental to that fundamen 2 ut is. e e
i i t'* for the judiciary is the “en
it. If “greater public understanding and respec diciary I8 e e that
—by “ " of sunshine which falls only on administrative activities
§‘2I;1Vc§<’i c:gnoﬁzn%insachieved. One commentator has described adjudication in the
fo'l‘l‘?sngﬁggflu gfg ::)cial adjustment, ‘adjudicat'iog isi ai) progess f%r rets}?gii?agt igzrlt]ig;lnzr
AT P e ’
conflicts between individuals through princip ed e aboration od. athoritative 1o o
i died in rules and precedents. * * * Courts as adjudicator: 1
gp;gggx}:)f? ::)r?y;set of interest within soci:ltjl( noi*t_o }fl"ltnc;l’ igrategm solutions /}:o social
ther to vindicate individual legal rights. S
pr%&?ﬁi?&iﬁie activity frequently reflects e} 1c}1fferent mode of resolving issues,
' e commentator has described it as follows: ) . ,
an‘(‘ilfx}éseiaslillllgly, students of government have come to view pthymakmg * o ’:i :Ss
essentially a bargaining process. I_{aithez_' tha}rll us1ng:P aﬁtho(ii?gg;elsngrgli ?Zsﬁllltl fes,
the participants rely on the principle of exc ange. Policy oS b e ivting
formal structures * * * as from mutual accommodatl
?gtgigcs:?s,ff;ge of which a priori snjoys a higher status than the others. Outcomes

depend on the intensity of the participants’ interest, the skill with which they play,
and the power at their disposal.” 11 e ) 4 fudees serving on
Judges meeting at the Judicial %cntferencf:le_, its cqn}:mg::gse’?,oina djrlrlu r%lesst servir Ign on
circuit councils often do “accommodate conilicting INterests i > mat,
ers. ine 1d be focused on “policymaking activity qnly, J0Wever, Wo
f:iff gasl‘il;rls;})lrlgritﬁ:c:aua “greater public understandlgg g.ndfyesgect for" the judiciary
tal duty its members perform—adjudicaiion: .
an%kfa}ilte gﬁgg‘figfnagses girectly from our constltgtlonal concept 'of s.eparatlori1 of
poWers. In contrasting the judiciary to thedExec(;]tn;‘e tzixlnd the Lei%SI?}fév?a}g:;mt ‘32,
ilt noting the power of the sword and o e purse C,
g?lﬁlic{)e% that tﬁe JudiI():ial branch had only the “power” of judgment. If the pli‘lb};}(l:
perception‘of the responsibility judges exercise 18 equated with the _max}nerllfx} w t%
a city council “bargains,” that will not foster respect for the constitutional function

which the courts perform—that of resolving cases and controversies.

iti : i i hange in Public
10 Dj The Judge as Political Powerbroker: Superintending Structural C
InstiPuli‘:,ig{s, GSe V:.; f Rev. 43, 46-47 (1979) (footnotes omitted).
1174, at 47 (footnotes omitted).
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If the administration of the courts—and accountability for that administration—is
the matter at issue, the Constitution provides fully for accountability for that
administration. Under the Constitution, the Congress is responsible for providing
the judiciary with the tools needed to effectively administer the courts, and the
federal judiciary is responsible for using them effectively and efficiently.

THE PROVISIONS IN S. 2045 TAKEN FROM THE GOVERNMEN'I‘ IN THE SUNSHINE ACT a

SHOULD NOT BE APPLIED TO THE JUDICIAL BRANCH

In addition to questions concerning (1) how compatible S, 2045 may be with the
tripartite separation of powers concept underling the Constitution, (2) what impact
it may have upon the courts’ general ability to properly perform its responsibilities
for judicial administration, and (3) how well it will really serve the purpose it is
intended to serve, there are many questions raised by its application of provisions
from GISA—provisions designed for direct application to the Executive branchon-
ly—to the judiciary’s administrative and policymaking panels. Just as GISA was
intentionally drafted with care to preserve the ability of the Executive branch of the
government to carry out its responsibilities, just as the Rules of the House and
Senate are designed to preserve the ability of those institutions to efficiently per-
form their responsibilitiés, the need to preserve the judiciary’s ability to perform its
responsibilities effectively and efficiently must be considered. S. 2045, as introduced,
will certainly not enhance the performance abilities of the Judicial Conference, its
committees, and the judicial councils of the circuits. ‘

The statutory provisions which Congress has enacted to authorize the exercise of
administrative and policymaking duties by the Judicial Conference, the judicial
councils of the circuits, and the judicial conferences of the circuits are all embodied
in Chapter 15 of title 28 (Sections 331, 332, and 333). A copy of the chapter is
attached to this statement as an appendix (Appendix B). Conceptually the Confer-
ence is usually described as a “board of directors” for the third branch, and its
committees are acknowledged to perform a staffing function. The same conceptual
analogy is partially applicable to circuit councils and conferences; the circuit council
is analogous to a board of directors and the circuit conference is analogous to
supporting staff in many contexts. To the extent that issues require initial review
and evaluation, that task is usually the responsibility of Judicial Conference com-
mittees and units established in the circuits through judicial conferences of the
circuits. I described in my introductory comments the manner in which S. 2045 was
evaluated by the Conference through utilization of the committee structure. In the
circuits, special committees of the circuit conferences perform analgous functions on
matters which come before the councils for final deliberation.

Obviously there is a marked lack of similarity between those roles and the roles
played by elements in an Executive branch agency structure. The federal courts
may be, In aggregate, a “national institution”; that institution, however, is truly a
reflection of our constitutional concept of federalism, and all of the virtues long
identified with the concept are certainly worth preserving. No one circuit is a
mirror image of another, The realistic differences between the First and Fifth
Circuits are obvious in terms of geography and numbers of judges and supporting
personnel. The administrative responsibilities borne by the circuit councils reflect
those differences. Today, two judges constitute a majority on the judicial council for
the First Circuit, while fourteen are réuired to constitute a majority in the First
Circuit. The manner in which those two councils function reflects that reality.
Application of GISA provisions to the “panels” created by Congress to exercise
administrative responsibility for the federal courts inevitably raises questions
simply because the Conference and the councils are not “administrative agencies”
in the Execitve branch of government. Let/me cite a few of those questions which
the Judicial Conference believe deserve very careful consideration. An outline of the
provisions contains in S. 2045, prepared for the judges who evaluated the bill, is
attached to this statement as an appendix (Appendix C). Where appropriate I will
refer directly to the provisions as they appear in the bill itself.

S. 2045 will require open, public discussion of matters that should be conducted in
camera—and that in some instances would be conducted in closed meetings under
GISA, One recurring problem which I mentioned above, is the bill's failure to
accommodate the possibility that judges, even in conferences, councils, and commit-
tees, can, do, and should draw upon their experiences on the bench in discussing
matters with their colleagues. Reflections of judges on past or pending litigation

.always have been kept confidential, and no one seriously questions this rule.22 Open

12Senator DeConcini, the sponsor of 8. 2045, freely acknowledged this position when he

introduced the bill: “When a judge or panel of judges sits as a court, secrecy in the deliberation
process is required to protect the opinion of the judges from outside pressures and to guarantee
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meetings would lead ei%i\er to the exposure of
disclosed or to the eli{f1i\g>ation of a source of

Conference, council, and comrqittee
information that should remain un
historical data vital to the judges’ decisionmaking. / //

A. Exemptions in GISA not in S. 2045 s

Subsection (c) of GISA lists ten situations in whicii“an agency lawfully may close
its meetings.?? S. 2045, by contrast, lists only two: proceedings that are likely to (1)
“nvolve accusing any person of a crime, or formally censuring any person’’ or (2)
“disclose information of a personal nature and such a disclosure would constitute a
clearly unwarranted invasion of personal privacy.” 1* Undeniably, some of the GISA
exemptions do not apply to judicial meetings; for example, those reaching national
defense matters or the regulation of: financial institutions, Nevertheless, some ex-
ceptions provided in GISA—and needed in a judicial sunshine act—simply do not
appear in S. 2045.

(1) Personnel rules and practices.——-—GISA expressly permits an agency to close
meetings that “relate solely to the internal personnel rules and practices” of that
agency.* S. 2045 does not contain this exception. Thus, when a circuit judicial
council discusses removal or continuance in office of magistrates,*® the need to
require a district judge to reside at a particular location,!” approval of assignments
of active or retired circuit and district judges to specific judicial duties,18 or the
certification of a sitting judge as disabled,1? the proceedings would be open.2® What
is said may reflect poorly on the court official involved and thus undermine his
credibility in the duties he sub‘sequéhﬂy) must perform. Similarly, the absence of
this exception would open up meetings of the Judicial Conference of the United
States when it examines salaries and expenses of probation officers.2!

(3) Premature disclosure.—Agencies, in general, may close meetings if opening
them would lead to a premature disclosure of information which would “significant-
ly frustrate implementation of a proposed agency action.” 22 Again, no comparable
provision can be found in S. 2045. Thus a circuit judicial council would be forced to

disclose in advance changes in rules, which might aggravate the problem of forum
or panel shopping.2® The absence of such a provision also eliminates the possibility
of closed meetings simply because pending litigation likely will be discussed—for
example, a meeting to comsider court rules?# or the inability to comply with the

Speedy Trial Act.28

979). Indeed, in GISA

due process to the litiagants.’ ' 196 Cong. Rec., 8. 17 918 (daily ed. Nov. 26, 1
onfidential when the

itself Congress has provided that adjudicative deliberations should remain ¢
adjudicator is an agency. See 5 U.S.C. § 552b(c)(10) (1976).

13 8ee 5 U.S.C. § 552b(c) (1976). ‘ .
14§, 2045, §2(a) (to be codified at 28 U.S.C. § 335(d)1)~(2)). These are taken verbatim from
GISA. Compare id. with 5 US.C. § 552b(c)(6)-(6) (1976)-

155 U.S.C. § 552b{c)(2) (1976).

1698 11.S.C. § 631 (), (i) (West Supp. 4 1980).

1798 U.8.C. § 184(c) (1976).

18 IJ. §§ 294(c), 295. The chief judge of the circuit also may approve. 1d.

19 1d. § 372(b).
20 0ne could argue that many of these proceedings could be closed under the general proyision
for matters of a personal nature, the disclosure of which would be an unwarranted invasion of
privacy. See text at note 14 supra. To do so, however, one would have to meet the strong
contention that Congress’ exclusion of a provision for personnel discussions but inclusion of one
for personal matters, when both appeared in GISA, was intended fo open personnel discussions.
The indication in the legislative history that discussion of an individual’s competence might be
closed if he is a low-ranking official or a private persons, see H. Rept. 94-880 (pt.1), 94th Cong,,
23 Sess. 11 (1976), is irrelevant, for judicial officers would be higher-ranking public officials not
covered by GISA’s exemption 6.
2118 U.S.C. § 3656 (1976). ‘ . :
225 id, § 552b(c)(9)B). GISA also exempts from its open-meeting requirement discussions of an
agency regulating securities, commeodities, currencies, or financial institutions that would be
likely to lead to financial speculation in securities, comrodities, or currencies, I
§ 552b(c)(9)(AX]). Congress recognized that markets react even to hints of agency, action. See S
Rept. 94854, 94th Cong., 1st Sess. 24 (1975). The premature release of information concerning
court decisions, or even hints of what a decision in a pending case may be, can lead to severe
speculation in the stock market and elsewhere. S. 2045 makes no provision for this possibility.
25 For example, the Court of Appeals for the Fifth Circuit assigns the same panel to hear the
same desegregation case each time it is appealed. A change in this rule or the adoption of a
similar Tule by another circuit might affect when a party files an appeal. Sim
Appeals for the District of Columbia Circuit assigns judges to panels on a purely random basis.
A change in this rule might influence not only the timing of a filing but also, in some cases, the
cireuit in which the appellant or petitioner files. :
2498 17.8.C. § 2071 (1976).

2518 id. § 3174.
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(3) Litigation sitrate GIS | i
&), Litigation sirc gy.—GISA permits agencies to di ival ir oy
participation in litigation.28 S. 2045 creates a cause of acﬁ;sif)issaggli‘:l‘;ajpgtligcig}ieégtﬁ:ﬁg
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B. Other matters that require nondisclosure ~

Several other actions that b : 5015
he ; s that by law must be taken by entiti j S. ¢ i
Fr;/g J:ngf;ugiéguggibhc even though nondisclosure w%ulrcxi 1b:fsa i‘rllg']r?t xfiglds . 213045 Ny
Prequently, discu rgn.dc%n turn to problems arising in past litiggtionentco%w
particular fudges c?n Ss}11 0?:3 k%zcigzg nloa t%x;e argues that intramural judicialadel‘?{)elrca}.1
5.0 , later r ) :
engzej éilior zgoult_l be protected. S. 2045 does if&u ?;ll(régsh?g ;rg};; t happened “at confer-
A dgécuss%pi(s)z?itceg plazs.—By law, the judicial councils of thé various circui
ps ks B hu i ot Inplemenvaio o e vty i Ak ¥
ton. 30 3 erendants, . 2]
; 1?rl}ace Ii’lz;o?}llixsnes é;u(l:ges_have encquntered that are bestazgtfggvzgﬂ%?mujblllr% selec:
blie otisontio ;. ?5512;13; t"Isieepmg J%1:1esle'debates confidential does xlljot elﬁgxigﬁz
upgth%s_e e ) COY may enlist aid from outside the judiciary in drawing
brg a)kegag;ﬁ:rgeg}tls opeg district court rules.—Circuit judicial councils also act i
T Ths disae judges of district courts cannet agree on local ;gldc ags 'I'm&
origins of the disa Ifgs}eex}nen’cs may stem from problems encountered in a IQ or cé he
Moreover, this iptt' icular function of judicial councils’may expose he Qafi 13; saree.
e “bargainging ;ﬁxags%gd§§§ %’}d. llncref_m_e the dangeﬁﬁfhat the public ?rieseei;saggef-
as(g}ij}iz{dicz_:tors. hase judicia dgmsmnmakmg, wwill lose its conffdence in Jgudgesé
e réggézﬁv%fcgocag t;'zéges.—Judicial councils of thé circuits also make rules fo
e oae e thb rcuits.®3 Again, the discussion properly may turn t i
prious cat els 4 at judges should not release publicly. y turn to matters from
oy Unilga A ggﬁgsencqt%gtzv;tzes::-—Congress' has charged the Judicial Conf: ,
o ooy Shate Wlth analyzing the efficiency of the federal judici v and
S s ges that would improve it.%¢ Naturally discusgionmf?ry and
judges’ personsl in ggess,xons_ of the efficacy of certain procedu’res includi ‘speci o
instances in which, ey have had to employ them. A judge's disli’ke for I
does nlob s disagrei nrlréi%n Wtil;ﬁti?e qaﬁxot 1(11se it fairly and compe\‘,entber1 %r&)é: de‘llnlz.)e
sure t0. nt vy might undermine confide i i Sili 5
Freed:) th %?'ﬂllng%f Igutllyhc am} c_ounsel appearing before hlimful:rex lax:id}ﬁ?olalblhtﬁ to do}
o O sub? gn Acs,, internal memoranda making suggesti‘on" ;1 e fhe
. boards are 5ok & ject to disclosure,®s a policy that encourages th fss~ > fow of
discussion and a gzr?l%eilctégl;l fgﬁ 1deei_s. Judge§, however, 'do not havz'lgex'egeﬂgtVYaffgf
th 2T for preliminary “floating” 1 i ;
e Judicial Conference of the United States unless ng;dgis)tgétgg:lxg‘}vleﬁ%;?dgggoig

S. 2045,
C. Litigation under S. 2045

S. 2045 creates a cause of acti

b 20 action to e;nforce its open-meeting | isi de i

sux sfggl)t;nb;ggegegotx?o cgélmf;lg 2;1}11 eactllon to rfe;qllllixr')e thai(:e ea 1rrxllge;§:rig‘gilc?%z }“(1211&1 eirr; t&::

closed.?® This aspect, too, h . release of the transcript of a meeting ‘

' ‘ hie : R 4 , ing that was

m?%lf%ﬁ?ﬁ;vll;ch the functioning of Eﬁg fle?in;féit?fgici‘:;t be addressed lest 1 severly

s highlyy‘sin%ceméﬁm?}e Framers of the Constitution took Vgreat‘ care t ‘ £

i gl epndon oy S i wotla el nd ol et

vihen Ju > . The cause of action ~ ] it now
[ ‘eaves too much room from individuals dissatified lévrxlgf I:jusciggg’4%e?:?silgllgoi§

205 1, § 552b(0)(10)
27§, 2045, § 2(a) (to be codified »
re g 2045, 8 ied at 28 U.S.C. § 335(3)). o ‘
C. § 3165(c) (1976). To facilitate the formulation of these plans, clei‘ks of distfict

courts are authorized to obtain inf; ion from j
§32197?{§b)§ g‘élolg g‘nformation may be c%x;]né%ggl&:fom judges, attorneys, and probation officers. Zd.
0 i?g;lid.d§ 18h(s'3. - | '
!Indeed, the Speedy Trial Act requi i
_ > L 4 equires the pl sebrink bo 1
;’ﬁi%%ﬁsiﬁrgfjerﬁ?ﬁgﬁlﬁ}s?ﬁg iélsnnmﬂ:ratlve officials, éﬁ:x?; i%gt‘hgg‘gg%rgggtgagaogs:r;ct Eio include
:: %% gzsn% § 187 (1976, earch, 18 U.S.C.A. §3168(a)“(wvesg‘; Supp. 4 1980). - ys and a person
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cases to file harassing actions against judicial entities on which they also sit. Even a
nonmeritorious suit can tie up the judges who were present at a meeting, annoying
them and distracting them from their primary responsibility; namely, deciding
cases. Although a Plaintiff who brings a frivolous or dilatory action may have to pay
the judicial entity’s legal expenses,37 the damage already is done when the judge
forgoes a discretionary action in court for fear of later retaliation through a nui-
sance suit.

(9) Suing the circuit,—An action to enforce the opening-meeting requirement in
the case of a judicial council of a circuit may be brought in any district court within
that circuit.88 No matter which way the district court rules, the party not prevail-
ing has no appeal: all the circuit judges would have to recuse themselves because
they comprise the defendant. S. 2045 thus leaves no room for correcting district
judge’s errors in many cases that will be filed under it.

(8) Chilling effect.—A judicial entity may close one of its meetings only if it
properly determines that closure is authorized.?? If a judge in a later action rules
that this decision was improper, he may order the release of a transcript of the
proceedings that were closed.*® This prosper’ may chill discussions that occur at
meetings even properly closed. A judge may chill refrain from discussing issues
fully, using examples from his experience, simply because he fears later disclosure,
even though a court later would find the closing to have been authorized. The
possibility that a court later can second-guess the members’ decision to close a
meeting is almost as stifling as a decision to make all meetings open.

IS THERE ACTUALLY A PROBLEM REQUIRING A STATUTORY REMEDY?

In the introductory remarks which accompanied introduction of S. 2045, this
subcommittee’s chairman noted that: . '

“The shroud of secrecy necessary to protect the impartiality of a judicial decision
does not appropriately cloak the Judicial Conference and the judicial councils.”

The judiciary has never alleged that the activities of the Conference or the
councils are in need of the same standard of confidentiality as are panels of judges
sitting as judges. Nor should there by any misunderstanding among Members of
Congress that that standard has even been assumed by the Conference, its commit-
tees, the judicial councils or the judicial conferences of the circuits. ‘

When the Judicial Conference of the United States meets twice each year it does
not meet as does a court “in conference”’; nor do its meetings constitute “secret
sessions.” Attendees at the Judicial Conference are limited—to those who are invit-
ed to be there to assist the Conference in the performance of its functions. Including
committee chairman, and supporting staff from the Administrative Office and the
Federal Judicial Center, the number of attendees and members combined usually

exceeds 40 and, on occasion may exceed 50. Every Member of Congress is familiar -

with the logistical and agenda problems created by large groups seeking to do much
in a finite period of time. Agenda materials for the Conference in recent years have
always filled at least two three-inch loose-leaf binders and on occasion four. The
volume of work which must be done in only two days is immense. One year ago the
agenda required the Conference to meet for an additional day. Those matters which
are amenable to expeditious action are efficiently processed, and those requiring
discussion and full deliberation are accorded it. Flexibility is essential, as is an
atmosphere in which candor and honest contests of conflicting opinion can be
indulged. Conference Proceedings conducted in public would inevitably require more
time, and views expressed would inevitably be less candid in many instances. Issues
before the Conference can be as sensitive to judges as issues before the President’s
Cabinet can be to the White House. Opinions expressed there may be as candid and
blunt as opinions expressed in party caucuses in the House and Senate. Resolution
of those issues is frequently, however, achieved because debate is candid and blunt.
Would that still be possible if the Conference were to meet in the State Department
Auditorium under television lights and before a national press corps?

- Committees of the Judicial Conference also do not literally meet in secret session.
Over the years Members of Congress and their staff personnel, academic experts,
and representatives 9f the legal community have been invited to join committees in

3773 (to be codified (}},t 28 U.8.C. § 335()(3)). : :

38 Id, (to be codified at 28 U.S.C. §335(j)(1). The action also may be brought in the United
States District Court for the District of Columbia or in the United States District Court for the
district in which the meeting has been or is to be held. Id. In practice, the judicial council
usually meets within the geographic boundaries ‘of its circuit. ' ‘

39 Id. (to be codified at 28 U.S.C. § 335(d)).
40]Jd. (to be codified at 28 U.S.C. §335(G)1)). The bill would rquire the entity to keep a

transeript of its closed proceedings. See id. (to be codified at 28 U.S.C. § 335(z)(1)).
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which may have been even subtly influenced by interested groups before they reach
the Congress. 3

In my 11 years participation in the Conference activities I know of no instance in
which ‘a committee or members of the Conference have failed to review submissions
from interested parties. I cannot envision such a failure at any time in the future,
As I have already noted, committees of the Conference have frequently invited
interested parties—often from Congressional offices—to attend and participate in
their meetings on matters of direct. concern to those parties. I cannot imagine those
practices being discontinued. I can, however, easily see the value of those practices
destroyed by rigid processes and procedures which could all too easily be abused,
yielding not constructive comment and contribution, but influences which would
obstruct the formulation of the genuinely objective expression of opinion which
Congress must have if it is to exercise its power of final determination properly.

CONCLUSION

In summary, S. 2045 needs a great deal more study. The stated purpose of the bill
may well not conform to our separation.of powers concepts. The provisions now
embodied in the bill will certainly impede, not promote, the efficient exercise of
“administrative authority’”’ which Congress has delegated to the judiciary in chapter
15 of title 28 of the United States Code. Indeed, there is a real question as to
whether legislation providing “sunshine” for the Judicial branch is any more appro-
priate than would be legislation providing it for the Congress. The Senate, after four
years of study, concluded that such legislation would not be appropriata for Con-
gress, S. 2045 has been pending for approximately four months. The Judicial Confer-
ence firmly believes S. 2045 should not be enacted in its present form, questions the
need for statutory provisions in any event, and certainly recommends that further
congressional efforts to design a bill, if undertaken at all, not be undertaken
without soliciting the views of every presiding officer of a circuit council—because
each circuit is not a mirror image of every other—and a broad spectrum of aca-
demic and legal comment. This proposal is certainly one upon which the Congress
should not rush to judgment. ‘ ’
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APPENDIX B

Ch. 15  JUDGES—CONFERENCES—COUNCILs 28 § 331

CHAPTER 15—CONFERENCES AND COUNCILS
* OF JUDGES

Sec.

331. _Judicial Conference of the United States. ~
332. Judicial councils.

333. Judicial conferences of circuits.

834. Institutes and joint councils on sentencing.

§ 331. Judicial Corference of the United<States

The-Chief Justice of the United States shall summon annually the
chief judge of each judicial circuit, the chief judze of the Court of
Claims, the chief judge of the Court of Customs and Patent Appeals,
and a district judge from each judicial circuit to a conference at such
time and place in the United States as he may designate. He shall
preside at such conference which shall be known as the Judicial
Conference of the United States. 'Special sessions of the conference
may be called by the Chief Justice at such times and places as he

may designate. ]
The district judge tp be summoned from each judicial eircuit

:shall be chosen by the circuit and distrist judges ?ﬁhe circuit at

the annual judicial conference of the eircuit held (}ursuant to sec-

tion 333 of this title and shall serve as a member ofjthe conference
for three successive years, except that in the ye&ifg\)follawing the
enactment of this amended section the judgés inthe first, fourth,
seventh, and tenth circuits shall choose a district judge to serve for
one year, the judges in the second, fifth, and eighth circuits shall
choose & district judge to serve for two years and the judges in the
third, sixth, ninth, and District of Columbia eircuits shall choose
a district judge to serve forthree.years. S

If the chief judge of any circuit or the di'stric\\t judge chosen by the
judges of the circuit is unable to attepd, the Chief Justice may.sum-

" mon any other circuit or district judge from such ecircuit.” If the
chief judge of the Court of Claims, or the chief judge of the Court of ©
Cusioms and Patent Appeals is unable to attend, the Chief Justice
may summon &n associate judge of such court. Every judge:sum-
moned shall attend and, unless excused by the Chief Justice, shall re-
main throughout the sessions of the conference §nd advise as to the
needs of his circuit or court end astoany m fors‘in respect of which
the administration of justice in the eourts of the Un‘ite“d Ststes may
be improved. o ; o ‘

The conference shall make a comprehensive survey of the con-
dition of business in the courts of the United States and prepare’
plans for gasignment of judges to or from e;ir;uiu; or districts
where necessary, and shall submit suggestions to the various courts,
in the interest of uniformity and expedition of business. ‘

Complete Judiclal Constructions, sse Title 28, L1.8.C.A.
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28 § 331 ORGANIZATION OF COURTS - Part 1

The-ConferenCe shall alss ecarry on-a dontinuous study of the
operagxon and eﬁer.zt of the genera] rufes of practice and procedure
:nhov. or bereaﬂer In use as prescribed by the Supreme Court for
he othex: courts of. .the United States pursuant to law. - Such
; &nges in and additions to those rules 88 the Conference may

eem d&gs.xrable to.promote simplicity in Procedure, fairness in ad.
tn.umﬁstratxop,l t!:e Just determination of litigation, and the elixﬁina-
t;}onfof unjustifiable expense and delay shall be recommended by
aideegot?gerenc; from Elme to tx’.me‘ to the Supreme Court for its con-
e lav;-.n gn adoptxon,~ moc{xﬁcanon o;‘- refjection.r in accordance

~ THhe Attorney Genera) shall, upon requuest of the Chief Justi;'e

report to such conference on matters i

onierence on n relating to the business of
the several courts of the United States, with particular referesn:e
to cases to which the United States is a party. V |

The Chief Justice shal submit ¢ ngres
-nief o Congress an annual r ‘
the proceedings of the Judicial Conference and_jts ‘récor:r,;zcérr:dzf

tions for legislation. As amended July. 9
. . ¥-9, 1956, ¢, 517, § 1
Stat. 497; Aug. 28, 1957, Pub.L. 85-202, 71 Stat 476; Jul$§' 11(,(135520

- Pub.L. 85-518, 72 Stgt. 35\6; Sept. 19, 1961, Pub.L. 87-253, §§ 1, 2,75

Stat. 521.

§ 332, Judicial councils

(a) The chief Judge of each circuit shall call, at deést twice in
e:.ach year and at such places as he may designate, a«covuncil of the
circuit Judge§ for: the circuit, in regular active service, at which
he sh\avll preside. Each circuit judge, unless excus'e'd by the éhi‘ef
Judge, shall attend al} Sessions of the council. ) o

(b) Thi i n icial O i
cir(cu)it. e pouncnl shall be ;.knoun as .‘the Judicial x,oun;ul of the

(c)‘ The c¢hief judge shall Su'bmit to the i '
(e T ief ji 8] e council the quarterly re.
ports of the Director of the Administrative Office of the Ur::it‘ed

. States C,ourt’s. Thg council shall take such action thereon as may be

seessary,

ﬁ.éd) .Each judi}cialv council shall make all necessary orders for the
ellective and expeditious administration of the business of the

couns w't [ .. - » . 13 . - ; N ‘o &
ithin its eircuit,. The district judges sLl}all promptly carry °

into effect all orders of the judicial eouncil.”?

: (e) j"I«‘hg Jjudicial council of each circuit may appoint a eircuit
e;ecu;x»:e‘frgm among persons who-shall be certified by the Board
Of certification. - The - circuit executive .shall exercise - such ad-

ministrative powers and perform such duties as may be delegated

to him by the cireuit council. The .duties:
S reult . e.duties delegated to the circuit
exXecutive of each circuit may include but need not be limited to: .

¢} Exsreising administrative control of all noniudic ivities
] , Exercising adn ative ( -all ' nonjudicial activities °
of }hg eourt o{.{g;ﬁ?eals of the circuit in which he is appointed. "

Complsta Judiclal Comstructions, see Titie 38, USEA

o
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Ch. 15  JUDGES—CONFERENCES—COUNCILS 28 § 332

(2) Administering the personne] system of the court of eppeals

of the circuit. , . o B
*(3) Administering the budget of. the court of appeals of the cir-

cuit. , , : : o

(4) Maintaining a modern accounting system. ,

(5) Establishing and maintaining property control records and
undertaking a space management program,

(6) Conducting studies relating to thg business and administra-
tion of the courts within the circuit and preparing appropriate rec-
ommendations and reports to the chief judge, the circuit council,
and the Judicial Conference.

(7) Collecting, compiling. and analyzing statistical data with a
view to the preparation and presentation of reports based on such
data as may be directed by the chief judge, the circuit council, and
the Administrative Office of the United States Courts.

(8) Representing the circuit as jts liaison to the courts of the
various States in which the circuit is Jocated, the marshal's office,
State and Joca) bar associations, civic groups, news media, and other
private and public groups having a reasonable interest in the ad-
ministration of the circuit. o

(8) Arranging and attending meetings of the judges of the eircuit
ar:~. of the =ircuit council, including preparing the agenda and
serving as secretary in all such meetings.

(1G) Preparing an annual report to the circuit and to the Ad-
ministrative Office of the United States Courts for the preceding
calendar year, including recommendations for more expeditious
disposition of the businese of the circuit. o B

“All duties delegated to the circuit executivé shall be subject to
the general supervision of the chief judge of the circuit.

(f) The standards for cértification as qualified to be a circuit
executive shall be set by a Board of Certification. These standards
shall take into account experience in administrative and executive
positions, familiarity with court procedures, and special training.
The Board of Certification shall consist of five members, three of
whom shall be elected by the Judicial Conference of the United
States, and at least one of these three shall be selected from among
persons experienced in executive recruitment and selection. The
additiona] two members shall be the Director of the Administrative
Office of the United States Courts and the Director of the Federal
Judicial Center. The members of the Board elected by the Judicial
Conference shsgll each serve for three years except that upon ap-
pointment of the first mmembers, one member shall serve for one
year, one for two years, and one for three years. The Board shall
consider "all applicants who apply for certification, shall certify
qualified applicants, shall maintain a roster of all persons certified,

and shall publish the standards for certification. A person's bame.
shall ‘be removed from thé roster after three years unless he is

recertified. Three members of the Board shall constitute a quorum
for purposes of fixing standards and for eertifying applicants, but

. Gomplate dudicial Constructions, see Title 20, US.CA.
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28 §332 ORGANIZATION OF COURTS Part 1

::eaf:oan :f the Board sha'll be taken unless three of the members
, ourts shall provide staff assistance in suppc
the Ax s , 1 ort
fiix:h:h::ﬂe;a“gn of the Board. Expenses of the Board of Cert?ft;ca-
abpro e ; orne b}'_the travel and miscellaneous expense funds
who iI: oy to-, the Federal jugiciary. Any ‘member of the Board
without acnon?;?::;tig; ‘emglﬁ'vee of the United States shall serve
. ' . ther members shall receive the daily
gg:::rizgti:fs thte' ‘raégsr;ro;“ided for GS-18 of the General Schedat:l:
-ont, ection of title 5, United ,
L"éhgaged in service for the Board, ) States‘Code, ¥hen dctaal-
by tixceh Jm;?u.’t executive shall be paid at a salary to be established
annual rautelco’?]l CQ;’f;?rengg of the United States not to exceeq the
5316), level V of the Executxvefschedu!e Pay rates (5 U.S.C.
The circuit executive shall astre- o
council of the circuit, - S€TVe at the pleasure of the judicia]‘
Tr?cell circult executive may appoint, with the approval of theG
the Di;e!xg:s,sz}r.\'t;mployees in such number as may be approved by
o ini fie o R -
Courts, ¢ Administrative Office of the United States
anzheemcqcflit,‘execUti\'é_' ar?d‘ his staff shall be deemed to be officers
ment “?f.}?‘ pes of the :wd’c’a] branch of the United States Govern- #
: rément), chapter 87 (relating t Federa
plovees’ life insurance. pro ind g v caeral em.
gram), and chapter 89 (relati ‘
eral employees' h efite s oo (reatng to Fed- -
Code. pioy ’}:ealth benef:;s progl'vam).of title 5, United States
As amended Nov, 13, 1963 Pyb | ‘ aap.
e RS » Pub.L. 88-176, § 3 fat; 331
1971, Pub.L. 91-647; 84 Stat. 1907. ' § 5 '77;Stat' 3313 Jan. 5,

§ 333, Judicial conferences of circuits

The chief Judge of each ecircuj I P
 chief j ' circuit shall summon annual) the eircuj
:?c: ct!;stnct wdges} of the‘ circuit, in active aservice to ayco:fg;x;uc::
et ?gui?x?e S:g:fe tthhat he designates, for the purpose of consider-
the =S8 Of the courts and advising means of ; i
administration ¢f justice withi ire e shall poeers, e
Ion .6f ji * Within such circuit.  He sk 1
such conference, Which shall be knowr o Tudiotal orside at
of the ierence, whi e known &s the Judjcial Confere |
theDE';sf:-; cc:ntf :x’n\gﬁjudg‘gs of the United States District Court ?;:
Disirict _Cb}]:t@il;et%ansl. Zonek,}"t‘he\ District Court of Guam, and the
Mo g sro - 01 the Virgin Islands shail also be oned an.
nu;n?' to. th: conferences of theiy respective eircuits. simmoned an-
very judge summoned shall attend and xetisec |
Lvery Juc Immon; '€nd, and unless: éxcused by the -
Ch";,f judge, shall remain throughout the conference, Hed M the
e court of appeals for each circuit shall provide b 1
the Bppeal - eacn circuit provide b i
for zl-)epresentat‘no‘x‘) and active participation at such édnge:gc?l:s
members of the bar of such eircuit. Ay amended Dec, 29 1950 ey

- 1185, 64 Stat. 1128; Oct, 31, 1951, <. 655, § 88, 65 Stat, 728; July 7

1958, Pub.L. 85-508, § 12(e), 72 Stat. 348.

Compisto Judicial Constructions, see Title 8, US.CA
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Ch. 15 JUDGES—CONFERENCES—COUNCILS 28 § 334

§ 334. Institutes and joint councils on sentencing

~ (a) In the interest of uniformity in sentencing procedures, there
is hereby authorized to be established under the auspices of the
Judicial Conference of the United States, institutes and joint coun-
cils on sentencing. The Attorney General and/or the chief judge
of each circuit may &t any time request, through the Director of
the Administrative Office of the United States Courts, the Judicial
Conference to convene such institutes and joint councils for the pur-
pose of studying, discussing, and formulating the objectives, poli-

- cies, standards, and criteria for sentencing \hose convicted of

crimes and offenses in the courts of the United {3tates. The agenda
of the institutes and joint councils may include but shall not be
limited to: (1) The development of standards for the content and
utilization of presentence reporis; (2) the establishment of factors
to be used in selecting cases for special study and observation in
prescribed diagnostic clinica; (8) the deiermination of the im-
portance of psychiatric, emotional, sociological and physiological
factors involved in crime and their bearing upon sentences; (4)
the discussion of special sentencing problems in unusual cases
such as treason, violation of public trust, subversion, or involving
abr.ormal sex behavior, addiction to drugs or alcohol, and mental
or physical handicaps; (5) the formulation of sentencing prin--
ciples and criteria which will assist in promoting the equitable
administration of the eriminal laws of the United States.

(b) After the Judicial Conference has approved the time, place,
participants, agenda, and other arrangements for such institutes
and joint councils, the chief judge of each circuit is authorized to
invite the attendance of district judges under conditions which he
thinks proper and which will not unduly delay the work of the
courts.

(¢) The Attorney General is authorized to select and direct the
attendance at such institutés and meetings of United States at-
torneys and other officials of the Department of Justice and may
invite the participation of other interested Federal Iomcers. He
may also invite specialists in sentencing methods, eriminologists,
psychiatrists, penologists, and others to participate in the proceed-
ings. : , . ‘

(d) The expenses of attendance of judges shall be paid from
applicable appropriations for the judiciary of the United States.
The expenses connected with the preparation of the plans and
agenda for the conference and for the travel and other expenses in-
cident to the attendance of officials and other participants invited
by the Attorney General shall be paid from applicable appropria-
tions of the Department of Justice. Added Aug. 25, 1858, Pub.L
85-752, § 1, 72 Stat. 845. ) | -

.Complete Judicial Constructions, see Titie 28, U.S.C.A.

et o i3
T

e s

g

3

39

APPENDIX ¢

. Outline of 5. 2025
Ha - ; i1e 4
‘Judicial Conference and Councils in the Sunshine Act"

The following outline indi
: icates the definiti ‘
111 a1 heguTrEnents, the remedies and the saneasns Cot Couirenents,
its provisions. gmiticant both in concept and in the admini i

ot _.the exceptions
. 1he Irp2ct of thi
dministrative imp1ementatio§h;$

Definitions

A judicial entit t 1 '
its comms ~—~X' O_WhICh S. 2045 would appl. o .. ;
0t specypond SubComnittees, and the judicis] teunesle s cC Pl e e
Y FTLd,. e 1 3

does not specific q
conferancant ally include advisory Panels of the Judicial Conference or circuit

A meeting is definedb ; : ! ‘
members required to din oo 2RY deliberation betweelh or among the min .
ity, to dispose of official business or act on beﬁal?eo?12g§gm73:?2$;1Of

The bil) defines ope : |
ton 1 N h as access to judicial meetin 'buslic obe
includesngczggp:o12clg?:§c$?gg-gortion of any'"meeting?ﬁ bgymigg?igzt;ggulgg g?serva-
Act (poy 2ecess ans 1on or sound recording of an i he in
lattgr requirgéeﬁgggypggﬂggf EESES:$EEt1Ye“PgenCieS ghe opt¥ome§;122£islsﬁnfugi?;"e
meeting; S. 2045 does not i;cfadeath;;eo;figst °f Mnutes which sumarize sz

Notice is defined in the bi ;
changees. ! : e bill as the announce i i
nges in §uch meetings, explanations of closed m2:2$n;g,t:sdp::;J§a::c:§etwnfs’

Regquirements

“The bi11 pro

) 0ses s jor i b tha s :
refrau% from actiﬁg: ix major 1tems upon which the judiciary must act or rust

Y. ... Every portion of me .
| of ever AT et b des
be open to public observa{ion?ﬁingag{ciaCh Judicial entity shall

2. "Members shall not Joi
nbe 11 n ntly conduct or dispose of t
.ggggsc:;al gnuty.other thaQ in acco:dgnce Si'th thigugggiggnox the
on 335 which would reouire open meetings) 335(c).

3. "Each judicial entity ubTi
Y shall pub¥icly announce” each 1 i
g. atdleast one week prior to the scheduled meg:$§;ng
- and the announcement must include
1) time

2) place

3) s:biect(matter
status (1.e., openor closed

53 name and telephone number of)official
designated to respond to public
information requests 335(f)(7)
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For each meeting that is closed, the Chief Justice, chief Judge of the
circuit, or the applicable chairperson “shall publicly certify that in
his or her opinion, the meeting may be closed to the public and shall
state each relevant exemptive provision." 335(g){1) R

Within one year after enactment,Qtﬁé bill would require the judicial
entities to "promulgate regulations" to implement public access to
meetings. 335(h)(1? :

The bill requires the Judicial Conference and eéch,judicia1 council to
submit a compliance report to Congress annually. 335(k)

bi11 does provide two exceptions to the requirements above:

Exception to open meetings

Any meeting may be é1osed and the disclosure of informatidn;reStrictéd
if the "meeting or the disclosure of such information is likely to --

"(1) involve accusing a person of a crime, or formally

censuring any person; or .
"(2) disclose information of a personal nature and such dis~
closure would constitute a clearly unwarranted {nvasion

of personal privacy."

‘ The exception applies to the_pubiic obsérVation of meeting itself

{335(c)) and to the public's access to the transcript or recording of
such meeting (335(e)(f)). , .

S. 2045 takes these two exceptions verbatim Trom the executive agency
Sunshine Act (Pub. L. 92-409). S. 2045 does not, however, include two
exceptions- in Pub. L. 92-409 which logically should be applicable to the
Judiciary as well as to the -executive branch, These exceptions concern
exempting matters relating to personnel management and matters exempted

from disclosure by other statutes. Neither this bill nor the Sunshine -

Act specifically exempts meetings concerning general internal administration.

Exception to minimum one week public notice prior to meeting

This exception permits a public announcement to be made at the “earliest
practicable time"” rather than at least one week prior to the meeting if

and only if:

(1) the majority of members of the judicial entity by
recorded vote decide s ‘

(2) that "business requires” such a meeting be called
without giving the required one week notice,

o

———
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Remedies and Sanctions
———==2.4dNc sanctions

The bi .
e bill would create a civi} Cause of action to enforce the o

and i
nd would make available declaratory;judgment, injunctive reljef

as appropriate, pening of meetings

» and other relief
| .

As proposed in s 2045 - could e meene
who substanti * €099, costs could be assessed a ainst & '

1211y prevails, except that no costs wouldgbe ass:ggegagggisitt29p$:ft{
intiff

unless th ] "ins ;

(335(j)(3§)su1gog€: ;1";t‘?t9d pramarily for frivolous or dilitar "

assessed agns ncluding attorneys fees against a sudied oY Purposes.
against the United States, = , 2 Judicial entity would be

The bill would not authors
opening os meetinge mot horize any federal court having jurisdictinn,nvnr.the
(1) set aside, or

enjoin, or
(3) invalidate

"any actio fudicial enti ] -
n by any judicia) entity (other thap closing meeting or withho1dinn infbr

m i n a a 4

Procedures

The bi ’ ini ’
e bill sets out many administrative procedures and also detaf]s t

procedures and standards to be followed in enforcing co he Tegal,

mpliance with tje admipistra-

tive requirem 14
bold bi]?. ents. The folloyfng Tjsts those procedures and cites their location in
Administrative Procedufes' |
ure S, 2045
- by judicial invitation, t any
: 0 close an ti
neetiaciel on, 0 Yy portion of any
therefgom. to;restr1ct the disclosure of information (e)1)
= by individual request, t
N 2 o close any nort;
meeting and to ict the disclosure of ot i
pacian there;roE?Str1Ct the disclosure of infor- (e)(2)
- to publicly announce any meeting (FY(1)
= to publicly explain any closing ‘ ( ;é ;
e)(a
= to change the time or
j place of a 2
public announcement of any m@etizg megting after (R
= to publiciy change the subj t
ect matter or st
gggen/ciosed) of any meeting or any portionaégzreof ()
er public announcement of such meeting
= to announce any changes to any meeting already {f)}(2)

pubTicly announced

W
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- to make information concerning meetings available to
the public

- to maintain records of meetings'(open and closed)

- to promulgate regulations to apply to judicial entities
by which openness of meetings will be assured

- to seek Senate/House approval for such. regulations

- to report to Congress on compliance by judicial
entities with requirements for open meetings

Legal Procedures .

- to enforce the opening of meetings, the bill permits any
person to initiate a civil action against any judicial entity
in any district court: (1) where the meeting was held, or

(2) where the judicial entity has its headquarters, or

(3) in the U.S. District Court.for the District of Columbia.

REOI0

- to enforce the promuigation of regulations to insure open0
meetings when appropriate, any person may initiate suit in°
the U.S. District Court for the District of Columbia against

any judicial entity which fails to promulgate such regulations
~ or promulgates regulations which are not in conformance with
the proposed requirements for opening meeting. {335(4)).

- any person would have standing to sue, regardless of injury
or interest. The bill also proposes to impose the burden to
sustain the action on the defendant judicial entities, rather

(9)(2)

(g)(2)
(n(1)(2)

(h)(2)
(k)

than on the plaintiff as in other civil actions. (335(j)(1)).
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Mr. KasteNMEIER. Thank you very much, Judge Hunter, for your
historical analysis of the Judicial Conference and the Administra-
tive Office, and of the Federal judiciary generally. I also thatk you
for your complimentary remarks about this committee.

I think we will hold questions until we’ve heard from Mr. Foley.
Mr. Foley. ' o .

Mr. ForLey. Thank you, Mr. Chairman. I should like, if I may, to

associate myself with Judge Huntfer's comments concerning the
work of this committee, and express my appreciation for the assist-
ance we have received from you and from your fine staff. -

I have a prepared statemerii’which I would like, if it is agreeable,
to submit for the record. ) o ‘

Mr. KasteNMEIER. Without- objection, that statement will be ac-
cepted with various appendices. :

- [The complete statement of William Foley follows:]

PrEPARED STATEMENT OF WiLntam E. FoLEY, DIRECTOR, ADMINISTRATIVE OFFICE
or THE UniTep Sratks COURTS ' A

o 5 ) -

Mr. Chairman, I want to'/,)::a'ress my genuine appreciation to_you for scheduling
this hearing, the third suc(-:,apportunity i’ three Congresses, for us to advise you of
our programs—and of our problems—and to provide answers to questiony which
you, the subcommittee members, or staff may pose. This subcomrnittee’s work in the
past decade has repeatedly helped both the Judicial Conference and the Administra-
tive Office better serve the judiciary. I join Judge Huntier in thanking you personal-
ly, Mr. Chairman, for all you have done on behalf of the third branch. I would &lso
like to make a special point of recognizing the skill and ability”demonstrated by
your subcommittee staff. The unfailing courtesy and consideration with which they
have handled all communications with us have impressed personnel in the Adminis--.
trative Office—and won the lasting respect and admiration of judges serving the
Conference. ‘ :

In direct response to your request, I will “not present again material already
submitted in previous Hearings heid on February-17, 1977 andMay 16, 1979, but
focus instead upon new developments since last appearance. Logicaily, the first such
development I should report is that noted in your letier of invitation—a reorganiza-
tion of individual units svithin the Administrative Office, which I believe has con-
tributed to our ability fo befter’serve the judiciary nationwide without incurring
appreciable budgetary or personnel growth. Appendix B to Judge Hunter's state-
ment displays the agency’s curreni organizational structure. Those units with re-
sponsibility for supporting a specific segment of the federal judicial system, such as
bankruptcy courts or probation offices, are all under the supervisien of Executive
Agsistant Director-James Mackin, who is accompanying me today. Those units with
resporisibility for accounting, budgetary, and appropriations functions, management
evaluation and assessment functions—including audits of court accounis—and su-
pervision of court reporting services, are under the supervisi ~:of Assistant Director
Edward V. Garabedian; he has on many occasions worked witi your staff to develop
cost estimates for pending legislation. Those units with a continuing daily. service
role related to every court facility nationwide—from the collection-and rabulation of
data for your extensive statistigal reports program to the provigion of space, furni-
ture and furnishings, and supplies and equipinent, including library services—are
under the supervision of Assistant Director John E. Allen. Mr. Allen joined the staff
relatively recently and has not yet had an opportunity to work directly with your
staff."One of his supporting employees, David Cock, has worked frequently with this
subcommitfee in responding fo your needs fgr) data on caseloads and case
.dispositions. : ; Ce

As Judge Hunter has noted, personnel serving in those units, the General Coun-
sel’s Office and the Legislative Affairs Office perform a critically important support-
 ing staff function for the commitiees of the Judical Conference—in direct relation to
their areas of expertise and the committees’ individual jursidictions, Staff efforts on
behalf of the Conference range from the preparation of commiitee’ agendas and
research and advisory memoranda to the preparation of committee and Conference
reports and draft*legislation. All such work is performed under supervision of
committee chairmen and members. In recent years, Administfative Office personnel
* have also increasingly prepared reports for submission to Congress in accordance
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with statutory requirements and conducted special surveys at the request of Con-
gressional Committees.

" 1 welcome and encourage that increasing mutual effort. The Administrative Of-
fice's basic responsibility for serving the courts and their personnel nationwide is
often dramatically impactéd by Congressional action. Legislation such as the Omni-
bus Judgeship Bill of 1978 and the Bankruptcy Reform Act of. 1978 has a devastat-
ing “rippling effect”. A thirty percent increase in the number of district and courts
of appeals judges, and a complete restructuring of the bankruptcy courts, are events
which require massive adjustments in space utilization, supporting personnel, and
equipment—not tc mention appropriations. Congress, of course—often due to the
efforts of this subcommittee—also provides relief that helps lighten the administra-
tive burden. Jury reform legislation and revisions in chapters 3 and 5 of title 28 are
examples. They may appear to be relatively small achievements compared to a
judgeship bill; they are nevertheless essential to a system desperately in need of
new judgeships, yet ‘“‘scrambling” to absorb them all at once.

Like many other governmental entities—including Congress—the federal judicial
system has grown dramatically in the past two decades. The graphs which Judge
Hunter submitted with his statement—evidencing a 121-percent increase in district
court filings and a 495-percent increase in courts of appeals filings since 1960—go
far toward explaining not only the 54-percent increase in the number of district
court judgeships and the 48-percent/increase in the number of courts of appeals
judgeships, but also the 70-percent growth in the number of Administrative Office
employees since 1960.

We have made every effort to limit our growth, and one development since my
last appearance before this subcommittee has been especially gratifying. In its 1979
Committee Report on our budget, the House Committee on Appropriations ques-
tioned the Administrative Office’s growth in staff and budget between 1970 and
1980. The Chief Justice immediately asked the Judicial Conference to create an Ad
Hoc Committee on Oversight of the Administrative Office, and subsequently ap-
pointed Judge John D. Butzner, Jr., then Chairman of the Court Administration
Committee’s Subcommittee on Statistics to serve as chairman of that Ad Hoc
Committee. The Committee concluded, in a report published in March of 1980, that:

“The growth of the Administrative Office during the last decade is commensurate
with the increase in the responsibilities of the Office. Its growth has not been
excessiva. It can be attributed to a large increase in the workload of the judicial
branch, the requirements of the new legislation, the transfer of functions from other
agencies, and some commendable improvements in the services that the Administra-
tive Office provides for the judiciary.”

I cite this report here to support my firm belief that today’s Administrative Office
is a lean and efficient organization—and also tc portray succinctly the current
relationship, not only between the Judicial Conference and the Administrative
Office, but also between the Conference and the Congress. A Congressional commit-
tee’s suggestion generated a Conference inquiry. The Conference, in its proper
policy-rnaking role, reviewed the operation of its administrative agent. The result of

the review was duly transmitted to Congress. I believe that is exactly the arrange-
ment of relationships which Congress envisioned when it passed the “Administra-
tive Office Act” in 1939. .

Because the duties and responsibilities vested in the Administrative Office under
section 604 of Title 28, United States Code, and an evergrowing number of Public
Laws have been rather extensively summarized for you in our two previous over-
sight hearings in the past four years, I will rely on that existing record today, If I
may, I would like to advise you of a range of specific matters now burdening us and
invite whatever observations you might have. : :

P

BANKRUPTCY ADMINISTRATION

Fluctuating workload

The principal difficulty in administering the bankruptcy systefin in the last two
decades has been the extreme fluctuation in the bankruptcy rate. These variations
can exceed 4,500 cases in one month. In the year ending December 81, 1980, there
was an increase of 210,582 estates. These drastic changes in workload affect all
segments of bankruptcy court operations—judicial workloads, supporting staff, and
availability of forms, envelopes, typewriters, working space, and postage payment
resources, : .

At the time the judiciary budget is prepared and submitted to OMB<-which is
usually 18 months in advance of final Congressional action—and is often no indica-
tion of the direction of filings. Sharply increased workloads will inevitably cause
offices to fall behind until appropriations can be obtained, which is often nearly a
year after the fact—and after large backlogs have developed whick take several

longer needed.

S & means of predicting filin

s 8S, several years ago th ivisi
pull))l(i);}?gdu:ceo 1(1):: nalli é]?“;i method for forecasting bankru%tcy c?aslzaflﬁ{i;ugt?; ]_‘élwsmn
C Anait o T prosam & pow b riowed i R e
O boing dayolog yeports - yale in need of further study, it sh ise

| “ tvision. udy, it shows promise
filings for purposes of appropriation I%qusl:;?te methed. for forecasting bankruptey
Staffing requirements

In addition to the problem of f i
" : orecasting workloads, weighi res ibi
;tﬁffgg gd?;lt{ii ] o{ﬁcels) under the Bankruptcy Reform Xgltg};glc% gléfe?;v;r i ool
1as been a major problem, The new Code requires then 1§ir£rg?e;

courts which is being used as th i
! ; e basis for staffing in : Rl
ﬁi%%isihszfge %d.lu]s(tments will have to be made to th% fl;lrnt;ﬁ?a ib%ascza o popration
W Bankruptey Code cannot yet be considered normal. - 15¢ operations

Sdlaries of clerks

"The salaries of clerks of bank
.ries o ruptcy court which, by st
g%:ﬁ:’ osf;i clialiflzgct court, havga presented a problem. Dulyinsgat%letef’i;gtu)srggeoi‘he eration.
the o5 Sala ofacﬁ;eiz esftabhshed under the same interim formula used to gpf oon,
o O fales ¢ nowrtryi(;1 gd%(s)tlgg‘i;e(igurt :md Chief Pg'obq.tion Officers. The Adgﬁerfig};lrge-
a study of functions actually perfofm%c{ Iixrllag:éllf gﬁi?é:la for setiing salaries based on

ézgltl;:: lea;?s fﬁ'ai?}vf/ lcégﬁks, and so forth. The Judicial Conference of the Unit d
courts. While plans havs be?xfe:;)g%b &%Plég;'ed sxg%ce‘ Is’{tandards for the bankrlil;)tgy
tation of the ch oSt bankruptey courts, the i -
stowly. anges under the G‘eneral Services Administration haz lﬁglci?fé&
Court reporting

U ’ .
nder the Bankruptcy Code, .the Judicial Confergnce of the United States has

d SRl
eterm{ned that judicial proceedings be reported by live reporters and that meetings

use salaried reporters, One i

arieq . problem with the Bankrunt i i
sv%t}igrﬁ:gttgall)(aen{(ﬁ:%ggj tzi-ggorﬁrs ttq retain earnings Igrgi)(;)icllsaltse ti;}rlzgsf;c}:i'?;%slsTI}ll?;:
S 20 attractive on a salary basis, ; i
w%llll?ctlecg}esc?:st):h ic’:sonlzsdalxt‘tmg technical amendments );:o %lsll: ﬁ&ar})éiluggro%ed ey
The syearcet, this t_os bapkruptcy courts now have contracts for cgurt ot
comt e In ag ;‘cat.mg with minor problems only. Nevertheless, one bare};{)orters.
an alloped o2 }:gx; 2gggllst .t}ée irector of the Administrative Office tg el;ll;‘gxt-gg
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authorized. These eraployees will, however, provide a very needed element of control
over the 1,100 private panel trustees in the 74 districts not under the Unifed States
Trustee program. 7o

Survey for the number of judges in 1984 , e .
1 responsibility of the Direc-

The Bankruptey Division is carrying out the principa
tor under the Bankruptcy Reform Act in conducting a study fo determine the
number of bankruptcy judges which will be needed in 1984 based on current
responsibilities under the Code. The principal difficulty with this task has been the
relatively short period of time during which the substantive law has been in effect.
The bar has not yet used many of the new provisions to their full advantage—such
as removal provisions or demands for jury trials. The rate of filing of adversary
proceedings is still increasing. Cases of any substance under the Code have not yet
run the normal period of administration, so any studiks raade will reflect a system
that has not in fact fully matured. It is also possible that changes will be enacted in
the law which might affect the overall judges’ time required. A time study will be
conducted of the judicial and administrative activities of bankruptey judges from
which a set, of weights will be developed for each type of bankruptcy case filed. The
report of the Director recommending the number of needed judgeships will be
completed aporoximately one year from today. )

COURT REPORTING SERVICES

The problem we are facing in relation to provision of court reporting services for

the bankruptecy courts is part of a larger problem involving the district courts as
well. Court reporters in the district courts are being apvointed pursuant to the
provisions of 28 1J.S.C. § 7563, while, in the bankruptcy courts, reportorial services
are being provided on a contractual basis. We know that reports are not being fully
utilized in the district courts. We know that the workload is not being equally
distributed—desnite the fact that all reporters receive the same basic salary. We
have some reporters in the system who are not performing at an acceptable level of
competence and who continuously are delinquent in producing transcripts. That in
turn delays the avpellate process. Regrettably, there are today no special rewards
for efficiency—and no real penalties for inefficiency. In this regard, there clearly is
a need for more effective management and supervision of reporters. We also are
aware that revorfers occasionally overcharge litigants for transcripts in violation of
the fee schedule prescribed by the Judicial Conference; When we become aware of
such overcharges, we bring them to the attention of the chief judge of the court and
to the Judicial Council of the circuit for appropriate action.
“ The Subcommittee on Supporting Personnel of the Judicial Conference Committee
on Court Adminisfration has asked that my office conduct an extensive survey to
determine whether any adjustments are needed with respect to court reporter
salaries, benefits, and the schedule of fees for transcripts. We have been asked to
addvess the problems I have referred to and to make recommendatious for changes
in policy and procedure which will correct certain deficiencies in the system and
provide more effective and efficient service to the courts. We also are exploring the
feasibility of electronic sound recording of proceedings in court as well as computer-
aided transcriotion. There are, however. limits to the range of remedial actions the
Conference can authorize the Administrative Office to imolement under existing
statutory provisions. ’

There are also very real pragmatic limits. Court revorters in the district courts,
for all intents and purposes, are part-time employees—who are being paid salaries:
ranging from $28,741 to $31.615, depending on longevity and proficiency, for their
attendance in court or in chambers for the purpose of taking notes of proceedings.
They do nof, have a regular tour of duty nor do they get annual or sick leave as do
other Government emnlovess. They do receive such benefits as Civil Service retire-
ment, health and life insurance. ’

In a very realistic sense. court reporters are unique; they are private entrepre-
neurs with respect to the preparation and sale of transecripts ordered by parties. In
that role they pay all of their own expenses, including fees for notereaders and
transcribers. equipment. supplies, telephone services, and postage. Many reporters
are also proficient enough to engage in private reporting work which is quite
extensive. ,

Although our studies are preliminary only, they indicate that, on the average,
court reporters spend aporoximately 15 hours a week in court, They produce, on the
average, 10,000 pages of official transcripts per year. How valuable those figures are
is questionable—because there is a substantial variance in the amount of time the
reporters spend in court and in the volume of transcripts being produced among the
respective district courts. Naturally, there is also a considerable difference in the
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income of reporters from the sale of transcripts. Un the average, the court reporters’

net income from the sale of official transcrapts is approximacely $12,000—buc there

are several reporters wno have nad annual earnings of over $100,000. One reporter,

gggéngo (():alendar year 1980, reported a net profit irom the sale of transeripts of over
,000.

I have inciuded this material in this staternent today because the General Ac-
counting Office has been engaged in a study of court reporing services in the
district courts for several montns, and we expect a ratner critical report—one which
concludes that court reporters are not being fully uvilized. 1 have no dount there
will be recommenaations for changes in the law to provide alternatives to the
present system—including greater use of elecironic recording equipment. While we
anticipate a critical repori, we also welcome GAO's comments ana any suggestions
they may offer which will result in a more cost-effective and efficient service to the
courts and the litigants. The current reporung systerm was escablished by the
Congress in 1944—87 years ago. At that thme there were only 195 district judge-
ships, and we did not have magiscrates or bankruptcy courts as they are constituted
today. You are fully familiar with the tremendous increase in the voiume and
complexity of litigation berore the courts, The legisiation enacted in 1944 was
probably adequate in 1944. Conaitions have opviously cnanged, and we now must
recognize that ana move to meet the neeas of the juaicial system in the 1980’s and
1990’s. We plan to conduct experimentai progrars utilizing eiecvromic sound record-
ing equipment and compurters t0 determine whetner tney ave, in facg, viable alterna-
tives to shorthand or stenotype reporting. In essence, we intend, within the limits of
the present law, to make such changes as are possiole to uuilize our resources miore
effectively. This subcominitiee, however, may wish vo constaer the need for reforms
in the 1944 law. The Judicial Conierence and the Administrative Oftfice will provide
whatever assistance we ure able to provide if you do chouse to evaluate the problem.

COURT INTERPRETERS PROGRAM

When Congress passed the Cours Interpreters Act in OUctober of 1978, requiring
the Administrative Office to certiiy interpreters, the courts tnen employed sixteen
Spanish/English interpreters working full-time in salarieda posiions and contracted
with hundreds throughout the United States on a free-lance basis. Until the Admin-
istrative Office began admimstermg exarnmnations requirea by the Act, an mierpret-
er merely attested vo his ability to interpret couriroom proceedings—there was no
formal examination to “prove” his proficiency in languages or competency in the
skill of oral interpreting. '

Using nationally recognized interpreiers, language specialists and linguists, we
developed a test which we administered nationwide from March through July of
1980. One thousand three hundred seventy-one candicates took the writien lan-
guage proficiency test, and 350 took the oral skiiis test, resutitng in 121 persons
being certified. The test was admimstered again in Novernoer 1980 vhrough April
1981, with 1,463 persons taking the written test, 454 taking the oral, and 73 persons
being certified. Of the original sixteen feoeral court interprevers, six did not quality
for certification and have been repiaced in the courts. Additionally, mosc of the free-
lancers did not qualifying quring vhe first or secona exammation rounds.

We began with Spanisn/English testing vecause there were nearly 30,000 aocketa-
ble events requiring Spanish/English interpreters reported by the clerks of court for
1979. Although the federal courts have actually used mterpreters for iwenty-six
difterent languages, tne need for Spanish-language services has by far been the
greatest. French, Haitiun and Thai, in ceriain geographic areas, Sseem to pe the
languages requiring interpreters most frequently in adaition to Spanish, but as less
i;han 200 docketabie events each year. Other languages are used even less frequent-
y.
I bring this matter to your attention today because I behieve the costs related to
certification of Spanish/English interpreters is a warning we must heed. It cost
$138,000 to develop the testing marerials and administer them in the rirst testing
cycie, an average cost of $1,100 per interpreter cersified. In the second cycle,
although we administered the test to a larger pool of candidates, a smailer percent-
age passed, for an average cost of $2,000 per interpreter certified; we believe that
the more experienced candidates passed the test when it was first administered. We
believe we must administer the test annually to insure that specific geographic
arcas like New York City, Miami, San Diego and other cities will have enough
interpreters certified to meet their needs.

The need tor Spanish/English interpreiers is clear, So tou, however, is a vust
implication tnat cannot be ignored, A strict reading of the Act would suggest that
the Adminissrative Office is required to develop certitication procedures for every
language, From a practical economic standpoint, we believe we should only devejfop
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certification programs for those languages for which we can discern a reasonable
quantitative justification. We would invite whatever guidance the Judiciary Com-
mittee may wish to provide on this problem because the development of legal
translation certification standards for every language may prove to be an incredibly

expensive undertaking.
SERVICE OF CIVIL PROCESS

As this subcommittee knows only too well, the Department of Justice has for

several years been attempting to divest itself of statutory responsibility for the
service of civil process under 28 U.S.C. § 569(b). While that attempt has not yet
succeeded, we do face a serious problem. The Department did not request funds for
serving process in its fiscal year 1981 appropriation—and, since October, U.S. Mar-
shals, while continuing to serve private civil process on a limited basis, have done so
without ‘appropriated funds.' A Department request for a supplemental appropri-
ation is now pending before Congress, and funds for service of process are included
in it,
The JudicialConference has consistently expressed its opposition to attempts to
eliminate the statutory obligation until viable alternatives to the Marshal’s serving
private civil process are not only authorized but also available in every federal
district. The Conference officially supports granting the Attorney General the au-
thority to set, at his discretion, compensatory fees. This method, the Department
argued last year, would encourage private process servers and state and local
officials to serve federal process. Without such an incentive, it may be impossible to
find replacement process servers in all districts or to develop that resource where it
does not currently exist,

In this Congress, the Department is again seeking to eliminate the statutory
obligation to serve private civil process. The Department’s program authorization
bill as originally drafted included the following amendment to 28 U.S.C. 569(b) to
limit the U.S. Marshals’ responsibility to serve private civil process:

“M)(1) Except as provided in paragraph (2), the United States Marshals shall
execute all lawful writs, process, and orders issued under authority of the United
States, and command all necessary assistance to execute their duties.

“(2) Service of civil process, including complaints, summonses, subpoenas, and
similar process, shall not be performed by the United States Marshals on behalf of
any party other than the United States, unless performed pursuant to—

“(A) section 1915 of this title or any other express statutory provision, or
“(B) order issued by the court in extraordinary and exigent circumstances”.

While H.R. 8111 which Chairman Rodino introduced on April 7, 1981 does not
contain that amendment, Mr. McClory's bill, H.R. 3201, introduced on April 9, 1981,
does. So, too, does S. 951, the equivalent Senate bill, introduced on May 5.

We realize that the Department’s objectives are not unreasonable; facing a need
to limit personnel and expenditures in our own branch, we understand the Depart-
ment's need to do so. We are working through the circuit councils to encourage
appropriate local rules which will limit the use of Marshals in serving civil proc-
ess—so that we will be-able to accommodate whenever possible a “phased withdraw-
al” by U.S. Marshals from the task. As previously noted, we also fully support a
grant of authority to the Attorney General permitting the setting of fees which will

encourage development of alternative process service entities.

COURT SECURITY

As in the civil process matter, we are facing serious problems in providinig
adequate court securtiy due to budgetary realities. The Department of Justice has
not avoided the traditional responsibility of the Marshals Service in this area—and
we are genuinely appreciative of the Department’s commitment and continuing
help. Appropriations which have been sought, however, have been insufficient to
meet what the U.S. Marshals Service and the courts agree is the minimum level of
security, For fiscal year 1982, the Administration request for appropriations is less
than what the Marshals Service has projected is necessary, and no provision has
beerf:S made either for personal security details or for extraordinarily dangerous
trials. ' ,

" Inadequate protection in life-threatening situations is simply unacceptable. Given
budget cutbacks, however, the problem is getting worse. In fiscal year 1980, re-
sources for personal security and dangerous trails were ‘“‘borrowed” from other
budget iine-items such as civil process. In fiscal year 1981, resources to serve private
civil process as well as resources to protect threatened judges and secure extraordi-
narily dangerous judicial proceedings must all be borrowed from other budget items

such as regular court security.
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completed the second “‘space utilization survey” in a decadé and report to the
Judicial Conference. Asia result, the Conference in March approved the release to
the General Services Adininistration of underutilized court space in 18 communities
in 15 judicial districts. 1 assure you that my summary description of the exercise
does not reflect the work;involved. As you know only too well, community feelings
about such matters can lie very intense. The Administrative Office report to the
Conference Committee was five inches thick—primarily due to the flood of commu-
nity and Congressional ctmment we received. Qur Legislative Affairs Office re-
ceived so many Congressinnal inquiries concerning the project that we literally
developed a “form letter” in order to respond to them expeditiously. A copy of that
letter is attached to this statement as Appendix A; I submit it for the record
because it fully explains thé manner in which we conducted the survey—and serves
as an example of how the Clinference performs a specific function with the support
of our Office. i ‘

I know that you are persanally familiar, Mr. Chairman, with the problems we
encounter in our efforts to pirovide courts with needed facilities. Regrettably the
case you know best—that of Madison, Wisconsin—is a dramatic example of how
confused and difficult matters can become. In the last Congress, the House Public
Works and Transportation Cémmittee’s Subcommittee on Public Buildings and
Grounds painstakingly reviewed almost 30 GSA prospectuses for courthouse proj-
ects. Subcommittee Chairman Lipvitas’ dedication to careful scrutiny was an invalu-
able service to the taxpayers angd a thoroughly beneficial experience for us. When
the series of hearings he schediiled began, the Administrative Office was called
upon to answer for confusion sijnilar to that which your home court has experi-
enced. I assure you that Chairman Levitas probed deeply and thoroughly—and I
was very pleased that, as one pruspectus after another was processed, identifiable
problems were not found to be ‘a consequence of Administrative Office errors.
Although this subcommittee should be advised of those developments, I fully recog-
nize that remedies must be fashiontd by other panels in Congress. I assure you that
the courts have as many problems with GSA as do other governmental entities, and
that our Office has worked—and will continue to work—with those committees in

Congress which are devoting their efforts to finding solutions.

ASSUMPTION OF COURTRAN COMPUTER SYSTEMS

Since its creation, the Federal Judicial Center has been ‘developing computer-
based systems to automate various activities of Federal courts, “Courtran” is an
umbrella term which collectively includes all of these systems. ;

In accordance with the desires expressed by the Appropriations Committees of
Congress, the Administrative Office will begin assuming operational responsibilities
for some of the Courtran systems in Fiscal Year 1982. The systems hav: proven to
be beneficial, and should now enter operational status. Responsibility for manage-

ment and operation of the 2 Courtran computer 4acilities, 3 of the 4 large comput-

ers, the telecommunications network, approxiqfr(ately 300 computer terminals, 19
operations and support personnel, and $2 million. in funding will be transferred to
the Administrative Office on October 1, 1981. 1iids will represent a significant
expansion in the operational and maintenance responyibilities of the Administrative
Office and the beginning of a new technological era \or the U.S. Courts. Further,
during Fiscal Year 1982/83 six computer applications and an additional six person-
n%%_ will be transferred from the Federal Judicial Centex_to the Administrative
Office. S

Upoen assumption of the two computer facilities from the E\JG, along with the
facility currently operated to support the Administrative Ofﬁcq’ | we will be operat-
ing and manning three separate computer sites. We have requested GSA to locate,
on a priority basis, space for the consolidation of these facilities for obvious reasons
of economy. This will result in the third branch of government having a single
computer facility to support the courts, the Administrative Office, and the Federal
Judicial Center. This is a priority need for the present, and offers significant saving
in operation and maintenance costs.

ADMINISTRATIVE OFFICE SPACE NEEDS

Of equal importance is our requirement to obtain sufficient space to consolidate
all of our personnel, presently located in four widely dispersed buildings. For many
years the Administrative Office was located in the Supreme Court Building and
thus able to provide better assistance to the Chief Justice. We would welcome the
opportunity to again be near the Court, but it is mpst urgent from a management
point of view to co-locate all of our divisions in one physical location.
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CONCLUSION

Mr. Chairman, in concluding let me again express my appreciati i
1¢ , 11 ] eclatio
(siubcgmmlttee’s assistance and help on a broad sppectrumy ofpli)ssues inn th?: ;2::
Pe.ca_ e. The last ten years have yielded extensive changes in rapid succession.
Proliferating caseloads, increasing jurisdiction, and responsive changes and growth
in the federal judicial system have forced the Administrative Office to reorganize
and reallocate resources repeatedly. We have literally had to race to keep pace with
the changes. thl,e we havq managed to do so, we could not have done s0 without
this subcommittee’s continuing help. When I look at the problems I have mentioned
in this statement—as well as other I have not—I am both amazed by what we have

befn a?leltotagcomé)hsh aﬁd concerned about the future. '

I ihe last decade, we have innovatively responded to ever-crowi Y
services by the couris that were literally unav%idable. Nev‘:r re%uirwclarllgegte;n ::;g Snfe‘owr
problems will continue to arise—and we will do our best to be innovative and
responsive in fashioning remedies. Yet, I sense a very real danger that we may be
rapidly reaching a point at which innovation alone will not be enough—and simul-
taneously confronting a financial crisis. One fact has remained constant in the past
decade which I find astounds those who are advised of it for the first time: The
entire third branch of government—the entire federal court system—consumes less
than one percent of the federal budget in each fiscal year. I have been told that we
literally spend less on the third branch in each fiscal year than ¥ve spend to build
on Trident class submarine. I assure you that the dJudicial Conference and the
f&dmlmstratwga Office are dedicated to holding expenditures to absoluie minimum
St(a)gils. I do think, however, that appropriations may become a major problem very

Inevitably, many of the problems we confront in the future wi i
only with this su committee’s continuing help and guidance. é‘{ginﬁil}?e rggicllé;s-
ments in the past decade, while I perceive difficult times in the next, I am confident
that our continuing mutual efforts will be constructive and producti\;e.

APPENDIX A

ADMINISTRATIVE OFFIGE OF THE
Unritep Srartes CourrTs,

I ‘yespousé 1o L Washington, D.C.

NSe to your recent inquiry concerning a federal courts ‘e utilizati
%urvey which is presently ben}g conducted by the Adininistrative Osflz“?c(ée olfl‘ ilzﬁga%?sn.
ju%l;git;lagfdﬁc?a)fsmgcal‘ly’ a Sefgexgxber.29tmlemorandum from the Director to selected

ncernin a ojec ; i y g i
an(c)i W}g twg arezdoing Y I3 ‘ project, let me try to explain whai we are doing

n October 20, 1978, the President signed Publi¢ Law 95-486, “the Omnj
gpdg_e:sh;p Bill of 1978.” That Act created more new federal judici,al positioﬁlsm(%.l’?
b}fltrlllCt court mdgeshxp:s and 85 circuit court judgeships) than any previous similar
fl ad ever created; in one legislative action Congress increased the number of
ederal judicial positions by a factor of 85 percent, On November 6, 1978, the
f;g}slloci?;lgzds;g%ed Pluizhlc Law ‘%5-5].‘28, “the Bankrupicy Reform Act of 1978" which
ompletely new t struct ided for i
re%‘];ﬁatiox;.lby AprIi)I ) 1){)84. ankruptcy court structure and provided for its full
en the Administrative Office first testified before the House and S
s s . + . + t g
propriations Con_amxttees in early 1979, and advised those commitices of i?l?: ceoxﬁle)-
quences those bills would have In terms of federal court space and facilities, the
gommlttees immediately recognized the impact which those consequences would
ave upon expend;tures of appropriated funds. Both committees urged the Adminis-
ratwe”OfﬁCe to take action as soon as possible to not only limit any increases in
expendlcures for space and facilities, but to also identify any facilities which might
be released to G.S.A. for reassignment to other governmental functions,

Under 28 US.C. §6(}4vthe Dlrector_ of the Administrative Office acts “under the
sv.fpeflwsmn and direction of the Judicial Conference of the United States.” Para-
?ap (12) of section 604 expressly authorizes the Director to provide accommoda-
tions for the courts. In the performance of that responsibility, however, the Director
is not only generally subject to the supervision of the Judicial Conference he is
g};g;gisaliv rf?%ﬁquddt’o _pi'owde fl.':llcﬂf}tlﬁs for the courts, through G.S.A only up’on the

oI the judicial council of the fed ircuit i ich a ility i
IOC’?I?}Eedj Séee 281 T(J:.S.C. § 109 meil 54 ederal judicial circuit in which a facility is
e Judicial Conference conducts its business through a committee syst -
What similar to that relied upon by Congress. Policy issues reiated to g)s:lfén ag(c)g]n?-
modations are within the juridistion of the Conference’s Committee on Court Ad-
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ministration, which in turn acts upon recommendations prepared by its Subcommit-
tee on Judicial Improvements. When the Congressional Appropriations Committees
asked the Director to limit space and facilities expenditures, he advised the Confer-
ence Subcommittee on Judicial Improvements of the request. In June of 1979 that
subcommittee ordered him “to conduct a detailed utilization survey of all judicial
space towards the end of recommending to the subcommittee eventual Judicial
Conference discontinuation or increased utilization of specific space.”

On September 24, 1979, Conferees for the House and Senate Committees on
Appropriations specifically directed that “all space persently owned or controlled by
the Federal Government be utilized to the fullest extent possible prior to the rental
of additional space.” The Conference Report which they then filed on the State,
Comme‘rce, Justice, and Judiciary Appropriations Act for fiscal year 1980 also
stated: £

The Conferees further direct that specific justifications be developed by the Judici-
ary and General Services Administration for the additional space requested for the
Omnibus Judgeship Act and the Bankruptcy Reform -Act, including location,
amount and kind of space and related information and report to the House and
Senate Committees on Appropriations prior to the rental of additional space.”

Furthermore, the conferees expressed their concern “about the very low utiliza-
tion of certain existing courtrooms” and directed that “every effort be made to
utilize all courtrooms to the fullest extent possible before funds are used to rent or
construct additional space.” ‘

On October 15, 1979, the Director of the Administrative Office notified all courts
of the conclusions reached by Congress, and of the action taken by the Conference's
Subcommittee on Judicial Improvements in June of 1979. He requested their assist-
ance in conducting the utilization survey ordered by the Conference subcommittee.
He specifically asked that detailed information be tabulated and forwarded to him
for use by the subcommittee at its meeting in January of 1980. That request was
designed to gather information on utilization of facilities during the month of
November 1979 only. Follow, ng the subcommittee’s review of the November tabula-
tions. A second survey covering the months of February, March, and April 1980 was
conducted.

In late June the Subcommittee on Judicial Improvements reviewed the results
and directed that recommindations based upon the three-month survey “be submit-
ted to the chief judges of the affected courts for their comments, and then to the
appropriate circuit councils for their consideration.” On September 28, 1980, the
Director took that action. The document which he distributed on September 29
generated the communications you have received expressing concern about the
“closing” of court facilities. A copy of the document itself is enclosed. No court
facility will be closed upon the basis of the recommendations contained in that
document alone. It is deliberately decigned to encourage responsive comment from
courts and circuit councils. On October 15, 1980, the Director responded to an
" apparent widespread misunderstanding of the purpose to be served by the Septem-
ber-29 document with a supplemental memorandum. A copy of that October 15
memorandum is also enclosed. ' ‘

When comments have been filed by courts and councils, the preliminary recom-
mendations contained in the September 29 document will be fully reviewed—and
revised where appropriate—by the Conference’s Subcommittee on Judicial Improve-
ment. As Mr. Foley’s October 15 memorandum emphasizes, the Administrative
Office will make every effort to obtain comments from each court and council; and
all material submitted will be reporied to the subcommittee by December 15, 1980.
The subcommittee will meet and take action on January 5, 1981, If reasons exist to
revise recommendations contained in the September 29 document, every concerned
court will have an opportunity to submit those reasons for evaluation.

Nor will the subcommittee’s findings in early January be conclusive; the “revised
or “interim” recommendations approved by that panel will be reviewed by the full
Court Administration Committee on January 26, 1981, Action taken by the full
committee will be presented to the Judicial Conference in March. Only when the
Judicial Conference has acted upor recommendations presented to it will they
become final recommendations as for action by the Director. Furthermore, while the
Conference may authorize the Director to act to implement those final recommenda-
tions immediately, it might also merely direct their transmission to the Congress as
a part of the report the Director is required to make to both Appropriations
Committees, or direct- other action. Until March of 1981, we will not know what
acton the Judicial Conference will take.

I hope this information is responsive to your request. Should you have further
questions concerning -the process we are using or its objectives, please have a
member of your staff telephone me at 633-6040.
‘ WiLLiAM JAMES WELLER,

Legislative Affairs Officer.
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Mr. Forey. In summarizing the prepared statement, I wi ]
to point out one or two factors. Onepis If:;hat, when we ai)pe;vrzg }21;11%’
2 years ago, that was just before the Chief J ustice, on the authority
of the Judicial Cpn[ference and at the request of the House Commit-
tee on Appropriations, appointed an ad hoc committee of three
Judges, chaired by Judge Butzner of the fourth circuit, to look into
Elﬁg ngg}'atlon of thehﬁdminisg?tli{ve Office and to report back to
erence on what seemed like i in a 10-
pegioctli ofﬁur ot very rapid growth in a 10-year
udge Butzner’s committee studied all of the written ‘
cou}d submit to him, and interviewed all of our senior ggf?ﬂ V{IE;
their report to the J udicial Conference, the committee members
said—and I quote their comment on page 4 of my statement “that
the operations of the office were, in effect, no larger than the
requirements of .the;’ past 10 years, when some 35 statutes added to
g}‘lﬁagisponsg}alﬂllisé%s. Wi} have rllo}\lv in the office, as of the beginning
: month, employees. I ho
1nItheﬂtf}<1)reseeable futull?e.y - 1OP6 e grow no larger than that
n other words, we are, among Government agencies. a relati
small office. It is true that there will be additigtj)nal bﬁfdéglsagi‘i%}l’
to us. As my report states, we will commence within the next fiscal
year, to take over certain developmental operations of the Federal
Judicial Center in the computer field, known as Courtran—because
1t is the view of the Center and of our office and of the Appropri-
ations Committee, that the development phase of the operation is
Eﬁ"g ci::%rg};:leted, alnd {;Ihezig Ii)emaint ﬁ)nlgdoperational factors. There-
) 1 properly should be in the . ini i ice : ’
than in the Federgl Judicial Center. ministrative Office rather
We have several outstanding problems which I have tried to
outline for ,you 1In my prepared statement. Probably the most
vexing one is, I would say, the adaptation to the rapidly mounting
caseload in the bapkruptqy field. As of the year ending March 30
the 12-month period ending March 30, bankruptcy estate filings’
have increased 65 percent. The figures we presented to the Appro-
priations :Co;nmltigee. during the first week in February were out of
;ltaatg‘ i)g t%grcl%. ’{‘{h}s %?" a pr.oblen% th?t };;ve are facing with a limited
erks’ offices, in spite of t} i
for the clerks’ offices which the Act imposes. " > | cJuirements
Mr. KASTENMEIER. Mr. Foley, let me interrupt to ask at this
point, is that an economic comment on our timies, or is that the
result of a more liberalized bankruptcy act? ’ ' '
Mr. Forey. I suspect i.t is a combination of both, Mr. Chairman.
Of course, we are also living in an age of lawyer advertising. You - .
can pick up almost any newspaper, and you'll see advertising,
Clear yourself of debts. File bankruptcy. See attorney so-and-so.’ ;
I suppose that might have some impact too. -
Mr. DanieLson. Mr. Chairman, may I inquire along the same

line, aren’t there a
used to be? re a great many more chapter 13 filings thap there

Mr. Forey. Yes, sir. Very much so.
Mr. DANIELSON. I think that is attributable to the law, rather

than the circumstances in which we live. I /
back that I get from my home area. tve. Im only reflecting feed-
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Mr. Forey. Well, I have heard bankruptcy judges express the
same view, sir. ]

Another vexing problem we have has been with us for many
years—but it's getting more serious—and that is, the court reporter
probiem. I have gone into some detail in my statement as to the
nature of the problem. Court reporters are statutorily sort of a
hybrid in the system. They are Government employees in one sense
of the word, and they are not in another sense of the word. Under
the Bankruptcy Act there are more restrictions on court reporters
than there are on court reporters in the district courts. For exam-
ple, a court reporter in a bankruptcy proceeding is not reimbursed
for copy as, of course, the district court reporter is. We have this
problem very much under examination right now. .

The Subcommittee on Supporting Personnel of the Judicial Con-
ference which will meet in about a month, is going to devote most
of its meeting, as a matter of fact, to an examination of tl}ls
problem, in hopes of being able to recommend some remedial
action to the Judicial Conference. Meanwhile, we are awaiting a
report of the General Accounting Office, which has been examining
the court reporter system around the country. I am sure it will be
critical, and I am also sure that it will be beneficial to us. .

Beyond that, Mr. Chairman, I'll leave my report to the commit-
tee to my prepared statement. . ‘

Mr. KasteNMEER. Thank you, Mr. Foley. Actually, as I stated at
the outset, and I'll state again, I want to commend the statements
in their entirety to the subcommittee members to insure that they
do read them, because your brief presentations, I think, are far
more amplified and discursive of these problems than your written
submissions, and I do hove that our members take advantage of
that fact. . .

Judge Hunter, you indicated that historically, for all practical
purposes, the Judicial Conference was commenced in 1922, Wﬂ}h the
creation of the Conference of Senior Circuit Judges. That is the
beginning date, in modern times, of the Conference as we know it
today.

Judge HUNTER. Yes. sir, that is correct. Then of course, the .

enormous changes I reviewed came really in 1938 and 1939. They
evpke memories for me, because at that stage I was just out of law
school, and a law clerk for the chief judge of the eighth circuit
court of appeals, Judge Stone. So I was an eyewitness to many of
the great changes that took place during that timespan.

Mr. KasTENMFEIER. And the Administrative Office was created,
you indicated, in 1939.

Judge HUNTER. Yes, sir. - o

Mr. KasTeNMEIER. So that we understand fully the symbiotic
relationship between the Administrative Office and the Judicial
Conference of the United States, is it correct that the Administra-
tive Office serves under the supervision and direction of the Judi-
cial Conference? , g

Judge Hunter. That is correct. : R

Mr. KasrenmEIER. The Administrative Office does not establish
policy, but it serves as the administrative arm of the Judicial
Conference.

p—
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Judge HUNTER. Yes, sir, it helps to carry out the policies, which
the Judicial Conference decides upon and, of course, it provides
needed staff. . RN :

Mr. KasTENMEIER. In brief, you made sorne rererence to the fact
that our sister subcommittee, not this suocomrttee, authorized
two new seats for bankruptcy judges in the Judicial Conference,
this was done by statute, even though these are not article III
judges; is that correct? P

Judge HunTer. That is correct, and they will be the oniy ones on
it who are noi article I1I judges.

Mr. KasteNmEIER. I regret that. I am speaking only for myself,
because I think it sets a terrible precedent. Unless we as legisiators
conscientiously know whnat we are doing in the long term, we often
create unfortunave precedents. This change would suggest that the
magistrates and other supporting judicial personnel would also
have a right to claim membership ih the Judicial Conference. Now,
if that is what we wanted to do, that is one thing—but it seems to
me this sort of proceeded through the back door. I can understand
someone being interested in the limited issue of a new bankruptcy
law, but the result, it seems to me, was that we affected the
judicial systemn in ways that were not—it intended—were not un-
derstood by all. ‘

I personally don’t know what particular justification there is for
bankruptcy judges or others to serve on the Judicial Conference. I
don't know if you want to make any further comments on this
unfortunate issue. '

Judge HUNTER. Simply to hote that the Judicial Conference cer-
tainly did not put that language into the bill. ’

Mr. Kastenmerer. Did the Judicial Conrerence have any com-
ment about it at the time? °

Judge HUNTER. May I take a morent just to advise——

[Pause.]

Mr. Weller wili respond.

Mr. KAsteNMEIER. Yes.

Mr. WeLLER. Mr. Kasteniaeier, as origimally passed by the House
of Kepresentatives subcomrmitiee, the bill, of course, provided arti-
cle Il status for the bankruptey judges.

Mr. KastenmErer. Then it might have been possibly——

Mr. Wereer. I think that was the genesis of the misundersiand-
ing and, of course, there were tnree seats provided by that version
of the bill, which the Conference opposed.

Mr. KASTENMEIER. And when it reverted to arvicle I, this particu-

lar deletion was not made in the act.

Mr. WeLLER, Well, there were some adjustinents made. Uriginal-
ly, three seats had been mandated for the Judicial Conference; as a
consequence of the compromise that was reached between the
Senate and the House that number was reduced to two.

Mr, KasteNmEeIEr. Mr. Butler, who served on the subcommittee, *

may want to make some comment,

Mr. Butrer. Yes, Mr. Chairman. I was a member of that supcom-
mittee that you were so critical of, and——

Mr. KasTENMEIER, I happen to be a member of that subcominit-
tee at this point in time.
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Mr. BurLer. Oh, yes, you were counspicuous by your absence in

the deliberations on that question.
Mr. KasteNMEIER. No, I was not a member at that time; I am

presently a member.

Mr. BuTLErR. What we wanted to do was elevate the consideration
of the bankruptcy problems which I think statistically we found
make up quite a substantial portion of the litigation of the Federal
court system, and impact on individuals in this country probably
more than any other aspect of the Federal court system. It was our
feeling that they ought to be part of the deliberations of the Judi-
cial Conference. : :

Then the article III change in status during the legislative trip,
of course, created some problems with breaking the purity of the
Judicial Conference group, but it was our assumption that the
designation of article-III status was a legal status. It was not the

ransition to high and intellectual capacity probably no more than

it was an emotional experience. We feit the bankruptcy judges
could make a contribution even though they were not designated
as article III judges. That was the thinking behind it. ‘

Mr. DaNIELSON. Mr. Kastenmeier, could I get into this fight?

Mr. KASTENMEIER. Yes.

Mr. DaNieLsoN. I don’t stay out of many of them. I remember
that experience very well, and Congressman Railsback, as I recall,
did keep them from being article III judges. Although most of my
wounds have healed there’s a lot of scar tissue remaining. Anyway,
our architecture is pretty good. It’s only the details we would get
screwed up, but we do that frequently.

Myr. KasteNMEIER. If, as Mr. Butler reports, most citizens have
come in contact with bankruptcy problems in terms of the Federal
judicial system more than any other problems if that was not true
2 or 3 years ago, apparently it is true today as a result of that act.

I thank you very much. I will concede.

Mr. Burter. You do not concede what I stated. It is not the
resulf of the act, although that is one of the conditions in which
our econcmy finds itself. Fortunately we have a device for dealing
with it. Now, as a result of the division that led to the Bankruptcy
Act, we have a situation which can- deal with the economic conse-
quences of unfortunate situations.

Mr. SAwyERr. Mr. Chairman, if I may just comment.

Mr. KASTENMEIER. Yes. ;

Mr. Sawver. | think this act has created a kind of a monster. I
was called by a professor of law from the University of Wisconsin
regarding the act. The reason he called me was because I had been
in a law firm where his son was a young partner. The professor
was distressed, because law students were graduating from the
University of Wisconsin, and then proceeding down to the bank-
ruptcy court under chapter 13 and discharging their student loan

obligations. In addition credit unions are all over my back. They're
all going ‘broke because of people who have not been laid off or
fired, and still have their former jobs, but are enjoying the monster
we apparently created. '

I used to be quite conversant with the old bankruptcy law, but I
have to say that I have not yet become conversant with the new
act, but I have started to because of the constituent interest.
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udge HUNTER. The cireuit judicial council js today composed of
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of the circuit, so to speak, and it takes up such problems as the
status of the dockets of the various judges within the circuit, the
need for more expeditious handling of the dockets, checking to be
sure that all judges are reasonably up to date and don’t have a lot
of cases that are 3 years old or clder. That type of thing.

Mr. SAwYER. I come from Michigan, and in our State systems the
State supreme court has what we call superintending control, and
that goes down the echelons of various courts within the State
system. But I understand that the Federal court system does not
have what we call superintending control. For example, the circuit
cannot, in effect, order or direct in an authoritative way, a district
judge to do or not to do something. Am I correct in that?

Judge HunTER. Mr. Sawyer, that is a large question, and I'm
going to take a good bite of it. The situation—please understand
that I'm giving my personal opinion now—the situation is such
that I think the original intent of the Congress was to provide that
the circuit councils have supervising authority over the district
courts and the judges of the circuit councils themselves. However,
it hasn’t worked out that way as a practical matter.

As I say, there were a substantial number of district court judges
in particular, and some circuit court judges, who felt that that
authority was lacking and that section 331 and 332 of title 28
needed amending to spell those powers out more explicitly. To
some extent that has been done in the judicial discipline bill which
Congress passed.

Other judges think that the authority is sufficiently complete,
reasonably well spelled out. My personal view is that it wouldn’t
hurt to have it more explicit so as to remove any possible doubt.
Mr. Weller.

Mr. WeLLER. Congressman, in direct response to your original
question, which led up to this one, let me try to describe the
structure as having a Board of Directors in the Judicial Confer-
ence. Members of that board, of course, are chief judges of each of the

circuit court of appeals, and they're also the presiding officers of |

the circuit councils. Circuit conferences are the units involving
elements of the community—primarily the bar at the circuit level.
So you can think of it as a three-tiered structure. The bar gets its
input at level three, which goes up through the circuit council,
through the chief judges, to the Judicial Conference of the United
States. Judge Hunter was mentioning the ability of a circuit coun-
cil to impose its will on a district court, and the statute does clearly
state, in section 332, that all employees and officers shall obey
orders of the council. This subcommittee, last year, in putting
together the discipline legislation, vastly strengthened that author-
ity and also strengthened the Judicial Conference’s authority to
issue orders which shall be obeyed, in the -disciplinary complaint
area. '

What the conference does not have statutorily is the authority to
compel obedience by an order outside the disciplinary area.
- Mr. KasteNMEIER. I was going to ask that myself because really
you have sort of three organizations. You have the Judicial Confer-
ence with the Administrative Office as an adjunct; you have the
judicial councils of the circuits which, as Mr. Weller says, we last
year gave the immediate and regional power over judicial disci-
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pliz}e.; and then you have these circuit judicial confer
judicial councils have real authority to Jc:ompel Witnesgélsceiﬁc’ir }Eﬁ
11;18:% c;lrictl:gs,sing sohfort},}:hthat not even the Judicial Conference of
ates has. e question is: i
m?\}llt Oé s ha question is: Is this the best arrange-
I. SAWYER. I recall that I was on the subcommitte
were working on this, and it was never completely cfe;;h’?(l)l nv;’g
what the tiers of authority in this area were. I keep confusing in
my own mind the judicial conference in the sixth circuit where I
live, with the national judicial conference and then the Jjudicial
;gl;ncﬂs and so on. I think you have helped me very much. Thank
Mr. KasreNMEIER. It is very confusing because. ac
Jud1q1a1 Co.nfe.rqnce of the United States i‘ exclusiv,eI?r jﬁgggs, ;11113
the circuit judicial conferences are not. The circuit Jjudicial councils
:crlldbggiie Juiitlmal Cor;ferencehof the United States are closely' relat-
es. It seems to me that ircuit judici X
m(iz\lajclasture e at the circuit judicial conference no-
r. SAWYER. In our area, in the sixth circuit, each district j
can appoint one lawyer delegate, and each circuit judgglita‘llui%?
point two. If you are a lawyer, and are appointed five times, then
you become a }1fe member, and you don’t need to be appointe’d any
more. So I don’t know what you do other than go to a meeting for 2
or 3 days where you talk with all the Judges and lawyers and
perhaps convene some panels that probably vote on various issues
I .don.t remember specifically, but that was my total experiencé
with | judicial conferences, and that arrangement has always con-
fused me, especially when you start getting into this national con-
ference and so on. You have helped clarify it for me.
Mr. KasTENMEIER. Gentlemen. Mr. Danielson.
IS\{&' D.ANI?.LSOIE. ’;'cl‘ﬁlank you, Mr. Chairman.
ou mentione at bankruptcy filings a '
mean over last year or over Whgt geriod?g e up 65 percent. You

Mr. FoLey. That is for the year ending March 31, 1981.

Mr.-DaNIELSON. That would be compared to the previous year

Mr. Forey. Compared to the previous year, yes, sir. .

Mr. DANIELSON. On the court reporter problem, do you reach in
your study the question of the use of shorthand repor ers in taking
of depositions? Is that being reached at all in the stud&?

Mr. Forey. That has not been as much of a problem, sir, as the
actual trial Work—cpurt reporters in the trial of a case. Our study
1s more concerned with the actual courtroom performance.

Mr. DaNiELSON. I can understand why it would be. It’s an inter-
nal problem of the court system. Although your deposition takers
work outside the structure of the court, they are certainly a part of
the cost of administering justice. My concern is based on the fact
that I am very much worried that having access to the court today
is almost beyond the reach of anyone other than an individual—
almgsj; anyone concerned—who does not have a legal tax writeoff
on litigation. I think one of the many factors which contributes to
the problem is the cost of discovery in pretrial work—and deposi-
tions are unbelievably expensive, I don’t want to dwell on the

point, except it is always on my mind.
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Mr. Forey. I might say, sir, that we are watching very carefully
an experiment now going on in the Superior Court here in the
District of Columbia using electronic recording for all proceedings.

Mr. DanieLsoN. Court as well as discovery? :

Mr. FoLgy. Yes, sir. It’s very much in the experimental stage
now, but—— | ‘ ,

Mr. Danierson. Is it strictly audio or audio visual TV tape?

Mr. Forey. It is audio entirely, I believe. It is a system that is
used with great success, I am told, in courts of Australia and New
Zealand. '

Mr. DaNIELSON. I know no reason why it can’t work out well,
except for the resistance of those who would be displaced. I think
we might have to do a little displacing. I hope—if you have any
ideas—I hope you will feel free to let us know, because we believe
it might help. : : :

I have a different questioti-on bankruptcy. 1 know that there

have been some problems as to whether the structure and the -

creation of the U.S. trustees and maintenance of trusteeship is
working out. Can you tell us anything on that?

Mr. FoLey. We have no firsthand knowledge of how the experi-
mental program which is under the supervision of the Department
of Justice is working. That covers, I believe, 12 districts, does it not,
Jim? ‘ '

Mr. Mackuin. Eighteen. :

Mr. Forey. Eighteen. Seventy-four districts are operated as they
have been in the past, and we are operating those districts through
deputy clerks—under the supervision of deputy clerks. "

Mr. DanieLson. Well, 1 assume you are watching it carefully,
and I préesume the Justice Department is, as well. Maybe we can
learn something about it. I'm talking about the U.S. trusteeships. 1
have heard criticism, and I don’t know whether it is well founded
or not. ‘ '

The other point, I notice that in your structure in the table of
organization you have the probation division. Would you—what
functions do you still perform on probation? It seems to me that we
transferred a part of that function to the Department of Justice a
couple of years ago. - '

“Mr. MAckLIN. Mr. Danielson, I think it was the other way
around. You transferred some of the functions of the Justice De-
partment to our probation service. For example; the Drug After-
care program that the Department of Justice had been running
was transferred to our probation system, and for the last 2-years
we have been operating the Drug Aftercare program.

In addition, of course, the primary function of the probation
service is to oversee both probationers and parolees—military pa-
rolees, as well as parolees from Federal prisons. That is the basic
function. ' )

Mr. DaNIELSON. Do you feel free to, or do you have any ideas as
to whether probation belongs in the court system? I see a smile.

" Myr. MackLIN. That is one that was faced a number of years back
when the system was first moved from the Justice Department into
the judiciary, and 1 am not sure you want to get into that one
again at the moment.
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Mr. DaniersoN. I don’t want to cause
. ; any embarrassment to
?nyone here, but I have always had a problem identifying proba-
l'lgtrll and parole as being a case or controversy. It troubles me a
slm il%s Maybe I am wrong. 1 interpreted something out of those
I am going to add this. I have nothiri |
. his. g but respect for the wa;
you dp your job. I think you do extremely Well.ApI think you V;r)er
iometlmes a little shy about complaining. I wish you would feel
ree to get in touch with us. I think most of us would like to help
Zg: resolve your problems, but we don’t always know what they
Mr. MackuN. We've tried to point out in
Foliz,y’s ﬁnréf{)ared statement. P some of them o Mr.
r. DaNiELsON. I confess I have not read it. I j i i
‘ hay . I just received it
now. But I am going to read it. I think maybe this is one of thle

worthwhile sets of papers I h : . ,
very much. pap | ave received this year. Thank you

I yield back the time.

Mr. KasteNMEIER. Thank you.

112//1121‘. BButler?

r. BurLer. Thank you, Mr. Chairman, I have ’
questions, comments, and things of that nature and a;ro?luzvni}fle gugf
bave to stop me when I have used up my time. But I want to say
just for the record, and I don’t want to appear too defensive about’:
our work in bankruptcy—TI think it is a monumental success. It is a
tribute to the independence of the legislative branch of the judici-
ary that we were able to pass it, and I think that it has some
problems. This committee is addressing them slowly, and anything
you can do to encourage their active and prompt consideration of
the problems that have arisen would be appreciated by those of us
who are trying to get action out of our subcommittee on that issue

I think there are some corrections that have to be made that
ought to be made, and they are indicated and I am anxious to move
to them, which brings me to a bankruptcy-related question. Before
I get to that, the question you raised, Mr. Chairman, and I think
also tl;e gentleman from California, about whether W,e or the sub-
committee on monopolies has jurisdiction over the determination of
how well the U.S. trustees are doing and how well the administra-
tive cou,rt supervised trustees are doing is an important one. '

I Woulq like that guestion resolved, and I would like either that
:ﬁbcomm}llttee or this subcommittee to take a look in more detail
argiv \év;ek ix?g.e here, af just how well those two comparative systems

0 I hope you will give some consideration to that, an i
glhlch s%bcomnélttee ought to be pursuing those paralle’l tfgclgg c;;lig
R 1%12) f(; ; (ﬁ‘.war because I think it is pretty important that we take

Our Monopolies Subcommittee had a hearing on il 1
progress of the advisory committee on the ba;krup%g;ﬂrulleosn ﬁ;e
Spaniol testified. It was my impression, Mr. Foley, folloWing. that
that the Admmlstrat}ve Office was as committed as we were to
lifting the statutory limitation on the availability of funds for the
study of the rules of practice and procedure, so that the work of
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the advisory committee could move forward on an accelerated
schedule. This was agreed to in the course of that hearing.

My question to you is—and maybe I am wrong, but I have the
distinct impression that the Administrative Office did not follow
through with a written request to the chairman of the Appropri-
ations Subcommittee considering the stupplemental bill, which it

me would have been appropriate. .
sezx?s ;gu know, the supplemental appropriations bill has now
moved out of that committee without the lid taken off. What I
want to get out of you is some kind of a commitment that even
though that lid has not now been ;‘em@yed, that you will make
available, or the Administrative Office will make available to the
Advisory Committee on Bankruptcy such funds as may remain for
fiscal year 1981 for the study of the rules to demonstrate this
commitment to expedite the promulgation of these very important

rull\?li‘. FoLey. Mr. Weller, I think, can bring us up to date on that,
Mr. Butler. -

Mr. WeLLer. Congressman Butler, Mr. Foley signed yesterday, as
a matter of fact, a letter to Mr. Rodino advising you that we would
go forward with the schedule which you agreed upon in open
testimony with Judge Aldisert on April 1—even though the ceiling

*

s not been lifted. I would like to respond just for a moment—
g;ctly to your question concerning what action we took to get that
ceiling lifted. In cooperation with the Chief Counsel for the main
Judiciary Committee, we took no formal written aptlon. We relied
upon a letter from Mr. Rodino to Mr. Smith, which we were as-
sured would do the job. .

Mr. BurLEr. You thought it would. . .

Mr. WELLER. When the Appropriations Subcommittee checked
with us by telephone, we as_sured them that we fully supported the
views expressed by Mr. Rodino. _

Mr. BurLer. Well, thank you very much, and 1 appreciate your
letter, and I am sorry. If I had known that, 1 would not have raised
this question. ‘ ' .

My, FoLey. I may add that at our main hearings on the appropri-
ations we also urged that the ceiling be eliminated.

Mr. Mackuin. For fiscal year 1982. « _

Mr. Butier. 1 think that is indicated, and I hope you continue
that. I see no reason why that sort of discretion should be limited
by the appropriations bill. As you know, we are not on the Appro-
priations Committee. ' . .

1 would like to turn to a problem in your report.deahng with the
court reporting services. It seems to me that that is a long overdue
reform, and I notice that you are sort of helding your breath until
the General Accounting Office comes up with some formal sugges-
tions in this area. THis is but one of the problems the Administrative
Office has. Why do we have to wait for the General z'chountln,g~
Office to come up with a suggestion in this and other areas? Don't
you think that we ought to have a continuing flood of suggestions
from your office as to what the Congress ought to be doing to
improve the administration of the courts? -

Mr. Forey. We are not holding up anything waiting for the
General Accounting Office. We are having our major meeting on
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this in June with the Subcommittee on Supporting Personnel of
the Judicial Conference. Actually, we have been gearing up all of
our material to present to that subcommittee. Hopefully there will
be a resolution and recommendations to the Judicial Conference
emanating from that subcommittee meeting.

Mr. ButLer. Well, on that point then—how is it developed? The
copyright for the transcript is owned by the court reporter. Why do
they have the rights to resell those? And why is it that if one
reporter can make $200,000 a year from the sale of transcripts—
nothing personal, young lady—if they can make $200,000 from the
sale of transcripts, why is not this valuable asset reserved by the
court system itself for resale? _

Mzr. Forey. This is what the statute provides, sir.

Mr. Burrer. This is what I want to know. Is this the statute?

Mr. ForLey. Yes, sir.

Mr. MAcCKLIN. Section 753, sir, of title 28.

Mr. ButLeEr. Have you a recommendation with reference to re-
pealing this section?

Mr. Forey. Not yet.

Mr. ButrEr. Well, thank you. I would pursue that then, at a
later time, if I can.

Mr. Chairman, have I still got some time left?

Mr. KASTENMEIER. Yes.

Mr. RairsBack. Your second 10 minutes.

Mr. ButLir. I have not had a chance to read this as carefully as
I might, but it seems to me that one of the problems of implement-
ing the Bankruptcy Act is turf problem of space. With all due
respect to the judiciary, protection of one’s judicial. turf is nothing
compared to the battle that they will fight for the protection of a
few square feet of courtroom space. :

I've seen the problem developing throughout, that we are having
parallel court facilities of the requisite height, depth, and whatever
other dimension an area has——

Mr. DanNieLsoN. Length. o

Mr. ButrLer. Well, I was concerned with the amenities that go
with the courtroom. We have a separate men’s room for the bank-
ruptcy court and a separate men’s room for the courtroom for the
distxl'{ict courts, and all of the facilities are going along parallel
tracks.

What is there in existing law, that would permit the Administra-
tive Office to resolve these differences in the taxpayers’ interest? Or
are we dependent on satisfying the judges bethre we can go forward
with the resolve of these differences? - B

Mr. Forey. I'm afraid we are dependent on satisfying the Gener-
al Services Administration, sir. That is the root of our problem.

Mr. BurLeEr. You mean the regulations? Or are they statutory?

Mr. ForLey. Operational, if I may say so.

Mr. ButrLeEr, Yes; you may say so, if you've got something to
support it. :

Mr. FoLeEy. We've got this problem from one end of the country
to the other. I think Mr. Kastenmeier can tell you firsthand what
we've faced in his area of the country. Many times we’re not able
to put the bankruptcy court in the same building with the district
court. There just isn’t enough space. :



66

And of course, if there is enough space, it means anpth’er agency
must leave the courthouse, and the other agency isn't willing.

‘Mr. BuTLER. No; I want to go back a step further. I want to know
why it is that there are not devices available so'that one courtroom
can serve both the needs ofé the ba}rikru?ptcy judge and the district

rt judge. Who is the traffic cop there? o

COll\l/Iﬁ.JFogEY. Well, it used to be that the chief judge of the district
was, shall we say, the traffic cop. But now, the I?ankruptcy judges,
in some instances, feel that they are completely independent of the
district court, and that they do not have to take their leadership
from the district court. In other districts, it is quite the other way.

Mr. ButrLer. All right. Now, you are restating the problem that I

in stated. .
agleTl(I)IW, what I am saying to you is: What solution do you have to
recommend, that we can implement in this area? .

Mr. Forey. It is just persuasion that we can use, both with the
judges and with the GSA people. I have a strong view that more of
our problems are with the GSA people than they are with the

S.
Ju%/%i ButLER. Is there, within the court structure of the U.S. court
system, a person or an institution which can say to the U.S. district
judge and the bankruptcy judge, “You solve your problems, or we
will provide a schedule of use for that courtroom™?

Mr. Forey. Well, the judicial council of the circuit is probably

the only body that has that authority. We would work through the
chief judge and try to assist him in doing the job. : .
- Mr. Butter. Well, Mr. Chairman, the reason I bring up this
problem, is because we are on the threshold of building a new
Federal building in my area. The present plans indicate that we're
going to have a U.S. bankruptcy courtroom and a,.d1strlct court-
room, and neither the bankruptcy judge or the district court judge
lives in that city. They will be visiting there, maybe 3 of the 5 days
each, per month, at the most. o

Now, that, to me, is a system that ought not to exist.

Mr. RAILSBACK. Wou%d you yield? o |

r. ButLER. Certainly. -

ﬁr. RaAiLsBack. [ W()}I:lder if we couldn’t name that bankruptcy
courtroom after Caldwell Butler. _ .

Mr. BurLER. I'm not dead yet, but I appreciate your interest.

‘Mr. RamsBack. They do it on a lot of other committees. Why
couldn’t we do that. I wouldn’t mind having that. _

Mr. BurLer. That would be all right as long as we shared it.

Mr. RamsBack. Along with the post offices we could call it the
Caldwell Butler courtroom. ‘ o o

Mr. DanieLsoN. Is there going to be a magistrate s room in that
courtoom? 7 - L

Mr. BurLer. That is not a problem. They don’t have quite the
same problem with magistrates, because the clear line of authority

ere. .
e R}Ilr.‘ Chairman, I mention this because I think it is a ;‘e_al prob-
lem and the response of Mr. Foley indicates to me that it is not a
problem that they want to address. It is creating a problem, and_ I
think our subcommittee hak a responsibility to pursue this issue in
some detail. I just pass that forward for what it is Wprth.
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My time isn’t gone, but I yield back.

Mr. KasteNMEIER. Well, it is a problem. Perhaps we should
statutorily state that the chief judge of the district is the person
with authority to represent all administrative needs of everyone in
the district including the bankruptcy judge. Maybe that would tend
to unify presentations somewhat.

Mr. ButLER. Mr. Chairman, if I may claim——

Mr. KasTENMEIER. Yes.

Mr. ButLer. I think that is sound. I have a real question about
that. We're talking about adding new judges all the time, and one
of the reasons we need new judges is because they spend all of
their time doing things like deciding the various details for a
courtroom. It seems to me that the Administrative Office, if it is
going to admininister the court system, ought to have the responsi-
bility for resolving these questions about when the courtrooms will
be used, instead of giving our judges more and more judicial re-
sponsibility, until we have to create new judges. So I wonder
whether that is the correct——

Mr. DanieLsoN. Would the gentleman yield a minute of his
unused time? ,

Mr. KASTENMEIER. Another comment: Historically the judges
always have had that responsibility, and I think the last thing you
would want, and many other members would want, is to centralize
that authority and that discretion in a national Administrative
Office. They -are helpful, but they should not have the ultimate
decisionmaking authority. That would not be very popular, I don't
think, with this Congress. ‘

Mr. DANIELSON. Mr. Chairman, could I use a minute of Mr.
Butler’s unused time? :

Mr. RamsBACK. And some of my time. - 5
. I\/{{r. DANIELSON. And some of your time. Thank you, M¥. Rails-

ack. i
I have a feeling, deeply seated, that it wouldn’t be very easy to
implement the change that Mr. Butler has suggested, although it
might be very wise. Traditionally a judge has his own courtroom.

I think architecturally when they build courthouses the judge’s
chambers are somehow or another next to the courtroom. There is
a physical connection. And you were talking about turf a while
ago. I would say that the judge’s chambers, his clerk’s chambers,
his secretary’s chamber, and the courtroom are an integrated unit.
And the tradition as well as the territorial imperative that you
would have to combat, you would have to have courtrooms be a,
you know, come one, come all, we’ll assign you courtroom No. 3
today and you get No. 7. I think that we're almost behind the law
of gravity there. .

Mr. KASTENMEIER. As a result of the several comments made
here, it does seem to me that this question perhaps can be pursued
in the very near future at a different time. If we devote ourselves
entirely to it, it may well be that the GSA and others may also be
called on for some comment, because this question of facilities and
the problem we confront in Virginia, as well as in California and
Wisconsin, I can assure you it is substantial and it is very pressing.

We have, it seems to me, as a result not only of the Bankruptcy
Act, but of the Judgeship Act and many others, compounded our
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facilities problems. At the same time, we are facing a time of
presumably cutback in what we invest federally. So we should look
at it from our own perspective as a committee interested in the
best possible operation of the Federal judiciary. |,

Mr. Forey. I would add, if I may, sir, that we have had consider-
able success recently just through persuasion in cutting down the
number of courtrooms. There are many more senior judges today
than there used to be. Senior judges quite frequently use another
judge’s courtroom. When they hear cases some courthouses don’t
have enough space, and a courtroom cannot be assigned just to a
senior judge. Normally around the country a senior judge uses
another judge’s courtroom.

Mr. KasteENMEIER. I know the Chief Justice himself is conversant
with this problem and has had discussions with various judges
about what the real minimum needs are in terms of space. The
Chief Justice recognizes the problems.

I would like to yield to the gentleman from Illinois.

Mr. RansBack. I want to begin by thanking Mr. Foley and Mr.
Weller for dealing with an internal complaint that I had relating
to one of the internal functions of their operation, I think they did
a good job of investigating and promptly resolving the complaint.

I would like to ask what has happened to the experiment with
arbitration out on the west coast. Maybe, Judge, you are not famil-
iar with that particular project. What is entailed was using the
Federal courts with a different set of guidelines relating to jurisdic-
tional amounts and using arbitrators rather than judges to solve
some of the relatively, I guess, minor disputes.

Judge HunTER. Congressman Railsback, I do have some familiar-
ity with it. But Mr. Macklin has a better grasp of the overall
current situation, if I may pass that question to him.

Mr. MackrLiN. We have three separate district courts that are
experimenting with arbitration systems. It has been going, how-
ever, for such a short period of time that there haven’t been
enough cases that have been through the systems to know whether
or not we want to recommend a continuation or expansion of
arbitration. Of course, it’s operating right now under rule of court,
as opposed to under statute, and it will go to Judge Hunter’s
committee eventually, the Court Administration Committee,
through one of his subcommittees. i

Mr. RatsBAcK. Is it being utilized?

1\;[11'. MackuiN. It is being utilized, and are having some success
with it.

Mr. Ranspack. I think it has actually been a couple of years,
hasn’t it?

Mr. MackuN. It has been approximately 2 years, I think, right
now.

Mr. RaiLsBack. We ought to be getting a pretty good reading one
way or the other whether it is being utilized.

Mr. MackuiN. We have an initial report from our Federal Judi-
cial Center, which is in its—I’m not sure whether it is final yet or
just in draft stage—but that report should be available very short-
Ily. I don’t have it as yet.

Mr. RarsBack. Well, I've read the part of the statement that
relates to the computer systems. I guess what I am wondering is if
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the judiciary and if the courts are able to utilize information
retrieval like many of the major law offices are now beginning to
do with the different various systems that permit kind of instanta-
neous retrieval of court cases and citation and key numbers, such
as a LEXIS system, for example. It would seem to me that the
courts ought to be going in that direction.

I am told now by some lawyers that these systems of information
retrieval could abolish the need for a library.

Are we getting into that for the judiciary? I can tell by your
sc%\/ivl, F‘Ot yet.W . 59

r. FOLEY. We have 39 installations around the country for case
law. It is the LEXIS system. Many of the courts are very aynxious to
have it. It is simply a money problem.

Mr. RatusBack. But you do have it in about 39?

Mr. Forry. Thirty-nine, yes. We have it wherever there is a
courthouse in which there are both court of appeals and district
court judges and a common library.

M. RAILSBACK. I see.

. Mr. FoLey. And we have authorized an operator for each of those
installations who will answer judges’ phone calls from other parts
of the same judicial districts.

Mr. RamsBack. In your judgment, is it working well?

Mr. Forry. It is working very well, sir, yes.

Mr. RaiLsBack. Judge?

Judge HuntER. We have one in our courthouse, and I use -it
constantly. ‘

Mr. RarLsBack. Good.

Judge HUNTER. And the other judges at the district court level
use it constantly. We think it is really a wonderful device. I can get
data off of that that hasn’t yet come out in print. Sometimes it is
critical data. '

Mr. RAmseack. I would think, that if it has been that helpful
that is one area where in your budget request where you would
want to maybe expand. There’s some justification for it.

Mr. Forey. The budget has a request in it.

IV\V/I{1 I;.AI};LSBACK(} Does it?

at about judges who are leaving the bench? How many judees
have left the bench in the last year and actually given ay i]‘easgoh
that they can’t afford to stay on the bench? Have there been
several?

lltgr. F“EOTLEY. Bﬂ{’&;n’%y Ilf;ave it.

r. WELLER. We'll have to supply that exact figure corre-
spondence, Mr. qulsback, but I thin)i: the Commiss%on tebs}éimOn}er,
the Salary Commission proceedings, listed 80 judges in the last
decade—which has been a high increase over any previous decade’s
experience. The number was up to 30.

. Mr. Rawssack. Why don’t you supply us, if you would, with that
}ng(;rm?amon. But you all agree that salary is a problem now for
judges?

S Mr..FoLey. Well, I'm sure they would agree unanimously that it
Judge HunTer. Well, I would like to add something there. Being
a Federal judge, of course, has different appeal to different people.
But in my own judgment, if you really want to attract the foremost
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attorneys, that is by training, experience, capacity, interest, to be
Federal judges, you simply have to have the salaries more competi-
tive with the general marketplace.

Some of our finest people, who really should be applicants fur the
Federal bench can’t afford to do so. They don’t require that the
Federal bench pay the same as what they made in private practice.
They know better than that. But they can only step down from the
scale of living that they have so many steps beforz it pinches their
families and their futures so much that they just have to say, “we
sign off, we don’t have that interest.”

Now if you truly want to get the very best into the Federal
judiciary, yes, the salary situation must be improved.

Mr. RamsBack. I thought I would just give you a little shot at
that.

Judge HuNTER. I speak from the heart.

Mr. RammsBack. OK. That’s all I have. Thank you very much.

Mr. KASTENMEIER. Along the same line, if I may ask, what is the
present salary for a district judge and a circuit judge?

Mr. Forey. The circuit judge’s salary is approximately $70,000,
and the district court judge’s is $67,000.

Mr. KASTENMEIER. Sixty-seven thousand?

Mr. FoLEY. Sixty-seven thousand, yes.

Mr. KasteNMEIER. I would like to go back to an important ques-
tion. What should be done in terms of looking into the future about
the constant growth of the number of Federal judges with the
consequent effects of bureaucratization? Increased administrative
problems, we've talked about in part. One of the things this com-
mittee suggested in the past, which has not become a reality, is the
curtailment of diversity of citizenship jurisdiction.

But quite apart from diversity, do you have any other sort of
general recommendations, assuming that Congress continues to
create more and more new judgeships, and I suppose magistrates
and bankruptcy judges. Is there anything we could do generally?
Do you have any wisdom to give us?

Judge HunTER. There are some suggestions that could be consid-
ered. Much of our increase in caseload comes from adding jurisdic-
tion to the Federal court system in various new statutes as they
are passed. This, of course, is a close question for Congress, but if
there were some system for keeping track of the real burden that
each new statute of that nature places on the judicial system, it
would be most helpful. I think it also would enable the Congress to
keep score better in that respect. That is one thing, and probably
the principal thing. )

Mr. KasteNMEIER. The judicial impact statement? L

Judge HUNTER. Yes, sir, the problem is that different committees
in Congress concern themselves with different subject matter. So
the overall effect is what the courts feel. But a particular commit-
tee may not be aware of what other committees are doing to
Federal court jurisdiction. That is one thing that really concerns
us. . "
Some of the proposed bills in the Congress would have a very
substantial impact on the Federal court system, and I don’t:know
that adequate studies are made in advance or that Congress is
aware of what really is going to occur in the system if a particular
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bill is enacted. Yes, I think mére awareness within the Congress
/ with what a particular bill does and more awareness of what
| particular bills ‘coming from other directions would do would

/ help—so that you have the entire picture before you and not just a

part of it, :

Mr. KasteNMEIER. I might add that some of these questions can
be administratively addressed, at least in part. For example, the
conscientious decision for the last few years, by the Department of
Justice Criminal Division not to pursue auto thefts and bankrupt-
cies, but to insist that the States prosecute these cases. Even
though current Federal jurisidiction existed, rather than to make
these Federal criminal matters, the Justice Department insisted
that in most instances State prosecutions be pursued.

Judge HUNTER. I overlooked saying to you that, as you know,
there is a move toward a Federal-State jurisdictional entity. We
have not really reviewed that question. That would be most help-
ful. We'd not only pick up the diversity question, among other
things, but I think we would pick up a number of other overlaps—
and perhaps some jurisdiction could be left exclusively to the
States, rather than to the Federal system.

Mr. KASTENMEIER. Anyone else? Mr. Foley or anyone else?

[No response.] “
> Mr. KASTENMEIER. Any other comments? '

Mr. DaniELson. I have a comment, Mr. Ghairman. I don’t:think
that the caseload is going to be resolved administratively. The
solution would help, but I think that a lot of it is procedural, and
we are going to have to do something someday to speed up the
administration of justice. And I would like to be able to help,
except I really don’t know what we can .do. The Chief Justice’s
comments of a couple of months ago that appeals should be re-
solved within—I hesitate to say, but I believe he said 8 weeks, for
final judgment in criminal cases. So thére’s an awful Iot of truth
that underlies that—I'don’t know how you do it in 8 weeks.

But we could certainly do it a lot faster than we’re doing. Some
of this has got to be done—I don’t think it is administrative, I
think it is procedural, to speed up the process, which would have
the effect of lowering the caseload. : -

I think we fund all these cases too long, play with them, without
resolving them. I hope I don’t offend anybody, but it seems that
way to me. :

Mr. KasreNMEIER. We also passed a minor dispute resolution
law. It was designed literally to divert litigation out of the courts
and have matters reconciled in nonjudicial forums.

Mr. SAwyer. Mr. Chairman, if I might just make a comment. I
totally agree with George, and I do agree with the Chief Justice,
too. I have watched over a long period of years of trial practice the
gradual but continual complication of trying lawsuits to where, you
know, you've gotten into discovery, which didn’t exist, really, when
{,h:_started to practice; and to where it has become a burgeoning

ing, 4 ‘

And I think everybody tries to make what they are doing more
complex, you know. It satisfies the mind better. If you're a fly
fisherman, you can't fish with just one pattern. You've got to have
40, a;}d, you know, you persuade yourself that’s important. :

o~
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I think what we’ve done, we hgve tended to create, is a
ch?zl)lzfometer instead of a wristwatch, whereas a erstwatc%a segvpii
almost everybody’s purpose, just to _tellx\\fphe ‘t1me of day. We've u1,t
it up to a $2,000 chronometer. And if you don’t have that, you1 836% :
tell the time of day. And it's gotten so that $5,000 or $10,
lawsuits—I'm speaking principally of State  courts—are so
uneconomical, that nobody can afford to really handle them a?g-
more. But I think we have so over<finetuned the syste,m, in s ?;
pursuit of excellence, that we have gone from the’ erstwatCII; E a
does the job in 99 percent of the cases, to a chronometer that no

afford. ]
onﬁiﬁ%Al\fIELSON. Would the gentleman yield?
S . Yes. C )

%g; DiVI{I]I{I};II.{SON. Just this last weekend, I was talking tq an olg
friend of mine—a far more successful lawyer j:han I ever was—an |
I was amazed. He told me that his firm could no longer take 01(_1i 1a
matter that involved $100,000. They just couldn’t afford to handle
it. It’s ki ightening. . . .
1IG’I\I/IJ; %Zgrglf\‘lgE%ER. Thgt, and incidentally, earlier .th1§ WGka t}ﬁs
subcommittee passed an extension of the au.thgrlza‘tm};‘ for “t e
Legal Services Corporation, but we did ‘prowde in it that she Cos;pq-
ration shall encourage negotiation, settlement, of cases where fedsig
ble. Some language to that extent was incorporated. This wou ¢
tend to go in the direction of encouraging a little less litigation an
a little more settlement without resort to the courts. .

Mr. Butigr. I have some additional questions—are we in.a
hurry? \ S L

Mr. KasteENMEIER. The gentleman from Y1rg1n1§. _ .

Mr. Butier. I would like to inquire; since we're d1§cus51_ng the
caseload, what is the experience with the magistrates’ taking the
load off the district court judges? Do you feel like the judges arg
using the magistrates ilr:1 the way in va;;,cg 1‘zqwas intended, an

bstantially? Would you comment on that? o
hoﬁiggs}:i&qévﬁg Congresssrman Butler, Isreally do. This is where
the judges have gone to school pretty thoroughly. They are Ipaklalhg
every use of the magistrates that legally permissible. After L,
any judge is quite willing to have someone else share the respor;)sll.
bility of his workload if he can find a body around\who is capable
to do it. -

So the magistrates have been leaned on very heavily. They have

) 2d heavily. You’d be hearing from us about more judges—
113661? I;ugze—igl we dgdn’t have those magistrates there. They really do
eat Service. :
pe&f(;rnééTi;R It would be my impression that everybody wants
somebody else to do their work, but my question is have Weﬁfagg
an analysis of the direct impact on how the caselo\gd has shirted?
Have we gotten that far along? S |
- Judge HunTER. I don’t think we have any-statistics on it. T was
just asking Mr. Foley. It wouldn’t be easy to get them. “
Mr. Macern. We do have, theugh, a survey in process right now
through the Magistrates ~«Izivi‘:ision as required by thé latest amend-
: to the Magistrates Act. o
m?\»%f's KASTENME%ER. Which is due this fall, is it not?
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Mr. MACKLIN. ‘Which is due, as I recall, in the fall. We don’t have
the final report yet, but we are working on it.

Mr. BurLEr. Mr. Chairman, while we sre discussing the question
of creating new judgeships, it seems to me that we ought to take a
look at what the judges are doing with their time.

There is an awful lot of time of judges spent in preparing the
rules, for example, and reviewing the rules. I wonder if that should
necessarily be a function of the Judicial Conference. It seems to me
that that is an administrative sort of thing; that peopie who do not
have robes on could do just as well; and that as a result maybe we
could make better use of the judges’ time.

Likewise, is it necessary to have a J udicial Conference meeting of
every conference, for 3 or 4 days? That ties up a tremendous
amount of judicial hours. Now, is that necessary? '

I'm not asking you to respond to that; what I am asking you to
do is, review from the point of view of the Administrative Office a
recommendation of whether we cannot make a better use of the
abilities of a judge, whose primary responsibility is to adjudicate.
The rest of these things are secondary. So I would hope that you
would look at that again before you come and ask us for more
Judges. I've made up my mind. I'm not going to vote for more
judges until we get the diversity question resolved, because I think
that is a use of resources. o

Mr. Chairman, I also appreciate the need for a judicial impact
statement. We’'ve mentioned that. It is almost a: recurring theme.
But. I would like to say that the next time we have a judicial
conference with the Supreme Court and the other judges, I wish
you would give some consideration to asking the judiciary to make
a legislative impact study before they move forward into new
areas, because they have created problems for us far out of propor-
tion to problems that we have created for them, frein time to time,

Maybe you might make that suggestion in the solitude of the
Judicial Conference, where there is no public, nobody watching. I
woula appreciate it.

Thank you, Mr. Chairman.

Mr. DanteLsoN. Mr. Chairman, I would like to follow up.

Mr. KASTENMEIER. Mr. Danielson. :

Mr. DANIELSON. On the judicial impact statement, I don’t know
who would prepare it, because 1 ‘don’t know who would be wise
enough to know in advance how many lawsuits are going to be
generated.

But just as a for-instance, suppose a bill comes through here and
we recognize that this is going to cause additional litigation in the
Federal courts. Could we submit an inquiry to your office, Mr.

Foley, somebody’s office, and ask them to give us an estimate as to
what the load would be? ’

Mr. Forey. Certainly. ‘
hMl)‘. Danierson. Would you have reason enough to respond to
that? 8

Mr. ForEy. It might not dlways be easy. We find impact state-
ments are not the easiest thirgs in the world to do. But we recog-
nize their importance. '
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Mr. DaNieLsoN. I think the next time I see one coming along, I'll
just do that. And I hope you won’t hesitate to give it a fairly
reasonable prompt reply, even though perfection won’t be achieved.

I know that won’t be achieved. But it might be a good idea to try
it once.

Mr. Forey. Yes, indeed.

Mr. KasteNMEIER. Well, that is true. For example, you addressed

.yourself this morning to the impact of increased numbers of bank-

ruptcy cases. I'm not sure to what extent that could be anticipated.
Generally, it could have been predicted that modification of chap-
ter 18 would result in additional filings. But could we be any more
specific than that?

We requested an impact statement recently in terms of the effect
of the new draft registration law. I think the Justice Department
failed to respond. Can you imagine what would be involved if the
prosecutions were pursued in cpnnectmn with the draft registration
violation? Heavens, there are ‘hundreds of thousands, presumably,
prima facie violations out there. If the U.S. Attorneys wanted to
prosecute—and incarcerate every violator, the effect would be enor-
mous.

Mr. DANIEL SON Mr. Chairman, should that—I have one in mind:
Should that inquiry be addressed to you, Mr. Foley? ‘

Mr. FoLey. Yes. That would be fine, sir.

Mr. DaNIELSON. I just wanted to know how to do it. We'll try it
once. Thank you.

Mr. Forey. Thank you.

Mr. KASTENMEIER. In any event the committee is grateful to the
panel for its appearance this morning, I'd like to express thanks
especially to our old friend Elmo Hunter, again back and, as usual,
very helpful to us, in our deliberations and our oversight function.
Thanks as well to Mr. Foley—it’s good to see him—and to his
colleagues, Mr. Mackin and Mr. Weller, this morning. We are
thankful to all of you, and we undoubtedly will have, many times
in the course of this year, occasion to call upon you for your help
and assistance with various measures before us.

Thank you very much. We stand adjourned until 10 o’clock to-
morrow morning, at which time we will have markup on the
proposed creation of a court of appeals for the Federal circuit.

[Whereupon, at 11:55 a.m., the hearing was adjourned.]
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