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HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME
OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.
The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2237, Rayburn House Office Building, Hon. John Conyers (chairman of the subcommittee) presiding.
Present: Representatives Conyers, Volkmer, and Sensenbrenner.
Also present: Hayden W. Gregory, counsel; Deborah K. Owen,
associate counsel.
Mr. CONYERS. The Subcommittee on Crime of the Committee on
the Judiciary will please come to order.
This is the first in a series of hearings that the House Judiciary
Subcommittee will hold on what appears to be an increasing incidence in recent years of criminal violence against minority groups.
We will also examine the activities of violence-prone organizations, which have been stepping up their efforts of late, and of
their members who have committed acts of criminal violence
against minorities.
The hearings will focus on the nature, causes, and the extent of
racial violence, the adequacy of local, State, and Federal law enforcement efforts, and on the steps that might be taken to prevent
further violence in the future.
.
The hearings also will look at any links, as reported in the news
media, that may exist between official bodies, such as local law
enforcement agencies and units of the Armed Forces, on the one
hand, and violence-prone organizations, such as the Ku Klux Klan,
on the other, particularly as regards the overlooking of violations
of Federal gun laws, the possible transfer of weaponry to such
organizations, and the limited efforts that have been made to prosecute violations of the law by members of such organizations.
I want to emphasize strongly that these hearings will focus on
criminal violence and threats of violence committed by members of
violence-prone organizations and by the organizations acting collectively, and not their exercise of constitutional rights that are protected under the first amendment. .
It is our purpose to launch a careful, objective, and thorough
study of such violence, and we have asked a number of distinguished citizens from across the Nation to appear before the subcommittee, including representatives from civil rights organizations, the university community, and officials from the U.S. Department of Justice.
(1)
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There is abundant evidence of a marked increase in the incidence of criminal violence directed against minority groups. Recent
studies by the Anti-Defamation League of B'nai B'rith, the National Education Association, and the U.S. Commission on Civil Rights,
among others, all have documented and reported on the disturbing
trends in intergroup violence and of the increased recruiting, training, and organizational activity of hate groups and violence-prone
organizations.
For example, among the incidents documented are:
Random violence, sniper attacks, and shootings against black
citizens in a dozen cities.
The killing of six black citizens by sniper attacks and other acts
of violence in Buffalo, N.Y. a:ld the brutal attack on a black
patient in a Buffalo area hospital.
The murder of 11 black children in Atlanta, Ga. and disappearance of several others.
The critical wounding of Vernon Jordan, president of the National Urban League, in a sniper attack in Fort Wayne, Ind., and
threats of violence directed against other civil rights leaders.
Violence-prone organizations appear to have stepped up their
activities in recruiting new members and in training members in
the techniques of violence. There also are numerous reports of
increased Ku Kltix Klan recruitment in the U.S. Armed Forces, in
local law enforcement agencies, and among prison guards. Among
the areas of recruitment and techniques utilized, according to a
recent Anti-Defamation League report, are:
Recruitment on board Navy vessels; for example, the U.S.S. Concord, a supply ship based' in Norfolk, Va.; the aircraft carriers,
Independence and America; the U.S.S. Canopus, a submarine
tender, operating out of Charleston, S.C.
Incidents at military installations, for example, Fort Hood, Tex.;
Fort Carson, Colo.; the U.s. Marine Corps Base at Camp Pendelton,
Calif.; the Yuma Proving Grounds in Arizona, including the appearance of military personnel in military dress as security guards
at loctal Klan rallies, and the use of official equipment for the
printing of literature.
In the penal institutions in Texas, New York, and the State of
Vlashington, and within local law enforcement agencies. The Penn~;ylvania Legislature approved several months ago a resolution for
investigating Klan infiltration within the Harrisburg, Pa., police
department;
The operation of youth camps in San Diego, San Bernadino and
Los Angeles, Calif.; Peoria and Chicago, Ill.; Jeffersonville, Ind.;
Oklahoma City, Okla.; Denver and Hillsborough, Colo.; Birmingham, Tuscumbia, Tuscaloosa, and Decatur, Ala.
The operation of paramilitary and psychological warfare training
camps in Alabama, California, Connecticut, Illinois, North Carolina, and Texas.
The active recruitment among high school students through
meetings and dissemination of literature in Oklahoma, Louisiana,
on university campuses, and even the recruitment of the very
young through the publication of comic books touting the hate
group ideology.

Besides the incidents of violence that have taken place, there has
arisen a dangerous psychological climate and set of attitudes and
perceptions that can only reinforce violence. Hate groups appear to
have reached the conclusion that their activities no longer are so
disreputable, and violence-prone organizations have been conducting their activities more openly and flagrantly.
As a result, growing numbers of citizens have come to believe
that conspiracies exist and that their lives are endangered, and
some have sought ways to defend themselves. These attitudes and
perceptions warrant an objective and thorough study of the underlying realities, lest they exceed all reasonable bounds and generate
a dangerous spiral of self-reinforcing and self-fulfilling violence.
This situation confirms the view that Government authorities
have done less than an adequate job at investigating the causes of
racial violence, monitoring its extent, and punishing the offenders.
The number of prosecutions of members of hate groups who have
committed violence has been few.
The U.S. Commission on Civil Rights has raised serious questions
about the investigative efforts of the FBI in surveying violenceprone organizations. The Commission noted that the FBI has kept
no investigative files, except for those implicated in violent acts
and, therefore, of course, after the fact.
Apparently, the Justice Department now tt'> ·eviewing its domestic security guidelines, as adopted in 1976, b:l OJ .fer to find ways to
be able to deal more flexibly before, as .well as after, with acts of
criminal violence against minority groups.
The restraint on the part of Federal law enforcement agencies in
dealing with intergroup violence against minorities is especially
noteworthy, given the history of active FBI surveillance against
radical groups, particularly during the 1960's, yet its historic avoidance of any major efforts of investigation directed against conservative or reactionary groups.
.
We begin these hearings with questions, rather than with conclusions. We intend to approach these questions fairly, with open
minds, and in a nonpartisan manner. We are anxious to amass as
much pertinent information as is available so as to form a reliable
record.
I am convinced that the great majority of Americans, black and
white, liberal and conservative, Democrat and Republican, find
such violence, and the denial of basic civil rights of their fellow
citizens that such violence entails, reprehensible.
I call as the first witness before the Subcommittee on Crime Ted
Robert Gurr, a professor of political science at Northwestern University, who was the chairman of that political science department
from 1977 t.o 1980. His research has focused on political conflict,
public order and political change.
He has been a research associate at the Center of International
Affairs at Princeton University, taught also at New York University, and has written and lectured extensively on the subjE:ct matter
before this subcommittee this morning.
In 1970 he was a visiting fellow at the Richardson Institute of
Peace and Conflict Research in London. In 1976 he was at the
Institute of Criminology at Cambridge. His current research focuses on the responses of complex systems to crisis and decay.
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We welcome you Professor Gurr, before the subcommittee.
We know that y~u have prepared your remarks and will, without
objection, have them introduced entirely into the record, and you
may proceed in your own way.
TESTIMONY OF TED ROBERT GURR, PAYSON S. WILD PROFESSOR OF POLITICAL SCIENCE, NORTHWESTERN UNIVERSITY

Mr. GURR. Thank you, Mr. Chairman.
I would like to begin by pointing out th~t ~he contem~orary Ku
Klux Klan National Socialist Party, and sImIlar extremIst groups
are distinctively anti-democratic in their political beliefs and practices. They have two characteristics that set them s~arply ~~art
from almost all other groups on the right of the AmerIcan polItIcal
spectrum.
. A
.
First, they reject some basic principles of democratIc merICan
society:
' .
They are prepared to deny equality of treatment or opportunIty
to ethnic and religious minorities, and;
..
"
.
They oppose the free expression of polItical and socIal opInIOns
which contradict their own views.
Second, they are prepared, collectively, ~f not in all ind~vidu~l
instances, to use violence and to provoke vIOlent confrontatIOns In
order to promote their objectives. .
. ...
.
Throughout this testi~ony I Wl~l refer to .thIS dIstinctive combInation of beliefs and tactics as anti-democratic.
Let me speak briefly to the historical pr~cedents ?~ cont~mI?orary
rightwing extremism. There is an endurIng tradItIOn. ot vIOlent,
anti-democratic action in this country. From the RevolutIOnary War
to the present groups like the vigilantes, the Ku Klux Klans, lynch
mobs and oth~rs have repeatedly engaged in illegal violence.
Anti-democratic groups in defense of the status quo:
These violent episodes have ebbed and flowed and the scene of
action has shifted from one part of the country to another, but
there have been very few decades in the last two centuries which
lacked major outbreaks of anti-democrB:tic gro,up viol~nce. This hi~
torical tradition sanctions the use of prIvate vIOlence In the purSUIt
of social and political ends by contemporary anti-de~ocra!ic gr:oups.
It also provides evidence on the consequences whICh gIve rIse to
such groups and provides insights into the conditions which contribute to their demise.
I am not going to review the detailed historic record of these
groups. That is covered in my written testimony.
Let me draw out several general observations about them.
Mr. CONYERS. Would you, though, make a brief summary of the
history and development of the Klan in particular?
Mr. GURR. Yes, Mr. Chairman.
I would point out that we are now entering the fourth wave of
Klan activity during the last 115 years. ~he first. Klan was founded
in 1867 by white Southerners who used It to reSIst the Reconstruction policies.
The second Klan flourished during and after World War I. It was
founded in 1915 nourished by the general climate of antagonism to
wartime-induced economic and political change.

Another point about that second Klan was that it was a nationwide movement. It encompassed the Eastern, Mid-Western, and
Pacific States as well as the South. While Klan propaganda focused
on blacks, Catholics, and Jews, it has been suggested that white
Protestants who failed to abide by the moral code of small-town
America were its principal victims.
Closer to the present, the third Klan arose in the South in the
1950's among working class and lower-middle class Southerners,
mainly in the Southern rural areas, people who feared the effects
of improved civil rights for black Americans on their own precarious economic and social status.
Mr. CONYERS. Why do you number them? Did it grow and disappear and then constitute a reemergence?
Mr. GURR. There is a continuity in the tradition of the Klan as a
form of organization.
The only organizational continuities of any consequence are
those between the third wave of Klan activity in the 1950's and
1960's and the present resurgence of Klan activity.
I think what is more important than the existence of ongoing
organizations is the tradition of Klan activity to oppose social
change and the belief, rooted especially in the Southern United
States, that Klan activities are an appropriate way to act upon a
variety of social grievances.
I might mention also that violent anti-democratic group action is
by no means limited to the Klan. The lynch mobs flourished in the
South and elsewhere in the country from the period after the Civil
War down to immediately preceding World War I.
Few of those lynch mobs, only a small proportion of those lynch
mobs, were organized by people who called themselves Klansmen.
Again, we are dealing with a tradition of violent group action,
especially for racial purposes.
I would make several general p'Jints about this history of violent
anti-democratic action. The victims of anti-democratic violence have
not been limited to ethnic or religious minorities. Whites of Protestant backgrounds often have been victimized as well because of
t~eir alleged criminality, immorality, or their radical political
VIews.
I suggest black Americans are not the only ones who need fear
the resurgence of anti-democratic groups.
Second, I would point out that most anti-democratic violence in
the past has occurred in rural and small town America. Antidemocratic groups have rarely gotten a toehold in or attracted significant followings in the larger cities.
There are a number of reasons for that, which I won't go into
now, but if that interpretation is correct, it may help explain why
the neo-Nazis who have been attempting to mobilize support in the
Northern industrial cities have been successful only in attracting
public hostility.
Third, and I regard this as the most important of these three
points, anti-democratic groups usually have thrived in times and
places where the general climate of opinion favored their purpose.
The vigilantes were active in areas where there Was a heartfelt
desire to impose law and order. The Southern Klans and lynch
mobs were active where attitudes of white supremacy prevailed.
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The moral policing which the Klan engaged in during the 1920's,
was encouraged by the traditional moral code of small-town AmerIca.
I can go on from this to say something about the conditions
under which these kinds of groups faded away. Their traditions
have remained. The willingness of people to act on those traditions
is very considerable. But organized activities based on these traditions have been episodic, not continuous.
Historically, anti-democratic groups that have used violent means
have been able to flourish under two conditions: when their cause
was supported by public opinion, and when local and Federal officials followed a policy of benign-neglect toward them.
In those circumstances they often achieved their immediate objectives. They lost ground when public sympathies shifted against
them and when Government took concerted counteraction.
It is clear that anti-democratic groups cannot flourish without the
tacit support or at least the tolerance of public officials. It has been
s!t,'wn, for example, that reactionary violence in the Reconstruction South after the Civil War flourished in just those States, and
at those times, when State officials gave it the tacit encouragement.
Once law enforcement agencies and the courts begail to take
strong and consistent action against the illegal acts of these groups,
they began to lose their credibility and their effecUveness.
It seemed evident, for example, that the decline of the activities
of the most recent Klan in the 1960's was due in substantial
measure to the concerted efforts of Federal and, to a lesser degree,
State and local enforr:ement agencies, prosecutors and courts.
Second, I point out that the successes of these groups usually
were won because public officials, especially at the State and local
levels, were either supportive of them or ambivalent.
In those circumstances, violent action and the threat of violent
action often achieved significant local purposes. People who violated the moral code were thrashed, recalcitrant blacks were lynched,
robbers hanged, radicals beaten and run out of town, and Jews and
Catholics intimidated in very large numbers.
Third, it is also clear that anti-democratic groups sometimes overstep the bounds of public acceptability. The use of violence itself
has often led to public revulsion and loss of support. In other cases,
anti-democratic groups lost credibility because they violated some of
the standards they were sworn to uphold.
The death knell of the Klan of the 1920's was sounded when
some of its most prominent leaders were accused, an.d in several
cases imprisoned, for moral and financial wrongdoing.
Now, I have suggested that anti-democratic groups lost ground
when public sympathies shifted against them and when Government took concerted counteraction. I would maintain Government
counteraction is the most important of these two factors. It continues to be not a necessary cause but a sufficient cause for the
decline of anti-democratic groups. It also helps mobilize local and
national opinion against the purposes and the tactics of these
groups and thus ultimately undercuts their attempt to recruit followprs.

7

I have intended this historical survey to provide a background
against which to explain the rise and the prospects of contemporary anti-democratic groups.
Let me focus on four factors which are relevant to their resurgence.
First, I would point out to the persistence of anti-democratic
sentiments in the American public. I regret to say that a significant minority of Americans have social and political views which
are contradictory to mainstream American values and constitutional principles.
This minority does not believe in equality of opportunities for
racial minorities nor in Government policies which have that objective.
On the contrary, many of them regard nonwhite minorities as
inherently bferior and advocate social policies built on the premise
of unequal treatment. They do not believe that full civil rights
should be enjoyed by all social groups. In varying degrees, they
believe minorities and Jews have had an unfair advantage and that
their exercise of rights and enjoyment of benefits and privileges
should be curtailed.
They are prepared to deny the right of open political expression
to others, especially to those whose values and interests they
regard as threatening to their own.
Finally, they believe that it is legitimate, acceptable to use forceful means, including violence and the threat of violence, both to
protect them'3elves against other groups and to promote their own
values.
These views have been part of the underside of American political beliefs for a very long time. Historically, the evidence we have
for them includes the testimony of the leaders and the spokesmen
of anti-democratic groups.
More recently it includes the results of opinion surveys which
have asked substantial samples of Americans about their attitudes
about civil liberties, their opinions t~ward minority rights, and
their views about the justifiability of using violence to promote or
defend their own interests.
I have, in an appendix to this testimony, summarized some of the
results of opinion surveys about the prevalence of these kinds of
views. Now, the presence of people who hold these views constitutes a potential for violent anti-democratic action. The more immediate question is what kinds of conditions, what kinds of social,
economic, political changes cause those beliefs to be translated into
collective action?
I have identified three factors, three general conditions in the
remainder of my testimony.
First is the impact of economic crisis. Recovery from the current
recession is not likely to dispel anti-democratic beliefs. It would,
however, remove one immediate source of grievance that helps
mobilize people to action. It takes only a little social insight to
recognize that whites in a precarious economic position would be
less hostile toward minorities if their own economic prospects were
brighter.
We know that most of the historical episodes of anti-democratic
action occurred in times, in places and among people who suffered
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from economic dislocation. They often suffered from or feared some
combination of the loss of their means of livelihood, job competition
from minorities, rises in prices, shortage of goods and decline in
their economic status.
The evidence suggests that people who hold an~idemocrati~ beliefs today are more 'likely t.han not to be economIcally .margmal.
They also tend to live in rural and small town America, areas
where wages tend to be lower and economic opportunities fewer.
These are the people who are most likely to be especially har~
pressed by current inflation, by rising unemployment, and by statIc
or declining real wages.
Their grievances in those circumstances tend to focus on the
Federal Government and on minorities: on the Federal Government because of tax policies, and because they believe Federal
spending policies have contributed to inflation; and on minorities
becausn they are believed to receive unfair advantage from Government programs.
The next factor I would identify is the resurgence of conservatism in the United States. Both opinion polls and election outcomes
document a distinctive shift from liberal toward conservative social
and political views during the last several years. I believe, although
I cannot demonstrate it conclusively, that the prevalence of conservative views provides a climate which is more favorable to the
expression of extreme right wing views than did the liberal attitudes that dominated public discussion and public policy during
most of the 1960's.
I want to make it very clear that anti-democratic attitudes of the
kinds I have identified are not part of the A,merican conservative
philosophy.
At best they are a perversion, an extremist formulation of some
aspects of conservative thought. In general it has become more
widely acceptable to oppose equal rights for women, to support
legislation against forced busing, to restrict affirmative action programs and to oppose go~ernment intervention in soc.ial an.d economic affairs. These polIcy preferences aU are assocIated In the
public's eye with conservatism. Why not go several steps further
and retaliate against the liberals, the blacks, the public officials
who are responsible for, or who benefit from, these kinds of programs and activities?
.
I am suggesting that this is the kind of mental processes going
on among people whom I have called anti-democratic. Right wing
anti-democratic views probably are not more common now than
they were 15 years ago. What has changed is that the shift in
general public opinion has led extremists to feel that it has become
more acceptable to express their viAws openly and to act upon
them.
The final factor I want to discuss is the nature of official response to the activities of anti-democratic groups.
In my view, a vigorous official response within the framework of
law is eS5ential if the resurgence of anti-democratic activities in the
United States is to be checked. Historically, these kinds of organizations have flourished when they were tolerated by politicians and
officials but have withered away when they were subject to investigation, public condemnation and prosecution for violations of civil

--------

and criminal law. Organizations such as the Klan and the National
Socialist Party can and do operate largely within the legal boundaries most of the time, which means that officials ordinarily have
no warrant for taking action against them, but their chances of
attracting public attention, their chances for recruiting new members depend to a significant degree on their willingness to take
dramatic public actions, some of which are violent or otherwise
illegal.
What is problematic, at least for members of these anti-democratic organizations, is how much the police, prosecutors, judges, and
juries are prepared to let them accomplish without imposing legal
sanctions.
What the Klans and the neo-Nazis are doing now can be regarded as a kind of testing, both of public opinion and of official
response.
Official responses which are tolerant, apathetic or simply ineffective are likely to encourage more extremist action. Such responses
also signal potential supporters that it is acceptable to join such
groups.
Several dramatic events have occurred during recent months
which may well give encouragement to anti-democratic organizations. I refer specifically to the widely publicized failures of several
grand juries to return indictments against police who appeared to
use excessive deadly force against blacks; and, most recently, to the
decision late last month of the Greensboro, N.C., jury which freed
six Klansmen and neo-Nazis involved in the killing of five activists
of the Communist Workers Party. One effect of these decisions,
whether or not justified by the evidence, is to encourage extremist
groups. It is equally important to know whether there is a trend in
lesser cases toward jury or judicial decisions which give the benefit
of doubt to racists and anti-democratic organizations. I do not know
what the answer is, although Professor Kinoy may have more
precise information on that kind of question. If there is such a
general tendency, it is not only likely to encourage such groups,
but also discourage enforcement and prosecutors from vigorous
action.
Let me end my prepared remarks at that point and answer any
questions that you may have.
[The statement of Ted Gurr follows:]
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TESTIMONY PREPARED FOR THE U.S. HOUSE SUBCOMMITTEE ON CRIME
HEARINGS OF DECEMBER Q, 1980, ON EXTREHIST POLITICAL MOVEMENTS

(2) Anti-democratic groups
in defense of the status quo.

These violent episodes have ebbed and flowed and

the scene of action has shifted from one part of the country to another, but there
by Ted Robert Gurr
Payson S. Wild Professor of Political
Science
Northwestern University
Evanston, Illinois

have been very few

decades in the last two centuries which ~.acked major outbreaks

of anti-democratic group violence.

This historical tradition sanctions the use of

private violence in the pursuit of social and political ends by contemporary antidemocratic groups.
Let me review some of the historical episodes which contribute to th5.s tradiTh.e Ku Klux Klan and neo-Nazis as Anti Democratic Groups

tion and dra~ some conclusions from them which are applicable to the present sit-

The contemporary Ku Klux Klan, National Socialist Party, and similar extremist

)

uation.
groups are distinctively anti-democratic in their political beliefs and practices.
They have two characteristics that set them sharply apart from almost all other
groupS on the right of the American

pol~~ical

spectrum.

First, they reject some basic principles of democratic American society:
--they are prepared to deny equality of treatment or opportunity to ethn:i.c
and religious minorities, and

We are now entering the fourth wave of Klan activity during the last 115 years.
The first Klan was founded in 1867 by white Southerners who used it to resist the
Reconstruction policies imposud by Northern authorities.

litJ.cal pressure, coercion, threats, 8.nd widespread violence in a ten-year campaign
,~hich gradually subsided once blacks were resubjugated and their Northern Republican

sympathizer$ relinquished control of Southern state

--they oppose the free expression of political and social opinions which
contradict their own views.
Second, they are prepared,

collect~vely

The first Klan used po-

government~.

The second Klan flourished during and after World War I.

It was founded in

1915, nourished by the. general climate of antagonism to wartime-induced economic
if not in all individual instances,

to use violence snd to provoke violent confrontations in order to promote their
objectives.
Throughout this testimony I will refer to this distinctive combination of
beliefs and tactics as "anti-democratic."

and political change.

It flourished especially in the 1920' s, capitalizing on

a backlash of conservative social views against changing standards of social conduct.

It s strength ,~as nationwide, encompassing Eastern, Midwestern, and Pacific

states as well as the South.

Most of its targets were not the blacks, Catholics,

or Jews who were the objects of Klan propaganda, but I-Ihite Protestants who failed
to abide by the Victorian moral code of small-town America.

His tClrical Precedents of Contemporary Right-Wing Extremism
There is an enduring tradition of violent, anti-democratic action in this
country.

From the Revolutionary War to the present, groups like the vigilantes, the

Ku Klux Klans, lynch mobs, and others have repeatedly engaged in Lllegal violence

\

The third Klan arose in the 1950's among working-class and lower-middle-class
Southerners, mainly in towns and rural areas, who feared the effects of improved
civil rights for black Americans on their own precarious economic and social

,..
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(4) Anti-democratic groups
(3) Anti-democratic'groups
1880's to the years immediately before World War I.
positions.

Support for this third wave of Klan activity withered in the 1960's

lo/hite Cappers preferred

flogging to lynching as a method of punishing and intimidating their opponents.

in the face of concerted federal and state action, especially by law enforcement

They applied it to blacks, to Mexicans, and to "immoral and shiftless" whites,

and judicial agencies.

depending on the time auJ place in which they were active. 4

Some Klan organizations remained intact, though with re-

duced membership, and have provided inspiration and a nucleus of leaders for the

The Klan, vigilantes, lynch mobs, and lfuite Cappers were concerned more

current resurgence of Klan activity.1

with social than political issues.

The vigilantes providlJ another kind of precedent for the use of violence to

There also have been a number of historical

episodes of anti-democratic violence used against political targets.

prevent threatening change.

Political

The vigilantes of the American frontier were not nebut
cessarily anti-democratic in their beliefs,/were nonchalant about the civil rights

acts of individuals, not groups.

of their enemies and willing to use violence in order to impose their conceptions

violence have been private individuals, especially activists for unpopular causes:

of order.

labor organizers, political radicals, leaders of minority group organizations.

assassinations are one kind of example, though historically they usually were

Vigilantism had its roots in Revolutionary America, where its most

serious manifestations occurn:din the Carolinas.

The doctrine and practice of vig-

Richard

Ma~~ell

whose motivations were both racial and political.

Brown, the

During l-lorld l-lar I there were

a great many episodes in which groups of self-styled patriots attacked and some-

leading historian of American vigilantism, says that there were as many as 500 vig-

times murdered opponents of the war

ilante movements from the Revolution to 1909 and has documented their execution of
729 persons.

The

1968 assassination of Dr. }Iartin Luther King evidently was an example of a killing

ilantism spread across the Alleghenies with the first settlers into the midwest
and, later, swept on across the Western frontier.

Usually the targets of right-wing pOlitical

German origin.

and others whose only offense was to be of

The rise of radical opposition to American involvement in Vietnam

2

Anoth~r,

also triggered patriotic counteraction, for example an attack by union members on
violent side of anti-democratic political action in America is il-

anti-war demonstrators on New York's Wall Street in May 1970.

lustrated by the use of lynch law, "the practice or custom by which persons are
punished for real or alleged crimes without due process of law."
the vigilantes both used lynch law as one of their tactics.
especially after the Civil War,

~en

These are some observations about the history of anti-democratic violence

The Klans and

which may have some bearing on the contemporary situation.

So did many other groups,

First, the victims of anti-democrntic violence have included, but were not

lynch-mob violence was employed frequently in

all sections of the country, against whites as well as blacks.

limited to, ethnic minorities (blacks, Hexican-Americans) and religious minorities

Southern blacks

(Catholics, Je\~s).

were the most common victims during this period: from 1882 to 1903 a total of 1,985
of them died at the hands of Southern lynch mobs.

lfuites of Protestar.,t backgrolmd also were often victimized

because of their alleged criminality, immorality, or radical political views.

3

Still another widespread manifestation of the attitudes

Black Americans are not the only ones who need fear the resurgence of anti\~hich

gave rise to

democratic groups.

lynch law was the lfuite Cap movement, virtually a nation-wide phenomenon from the
t

\
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counter-action.

Second, most anti-democratic violence in the past has occurred in rural and
small-town America, distant from major urban and (later) industrial centers.

Let me elaborate these points.

First, anti-democratic groups cannot flourish without the tacit support or

Anti-

democratic groups rarely have gotten a toe-hold in or attracted significant followings

tolerance of public officials.

in larger cities.

violence in the Reconstruction South flourished in those states, and at those times,

The homogeneity of small-town and rural life may make it easier

for anti-democratic groups to take hold.

where state officials gave it tacit encouragement.

On th e oth er han d t h e heterogeneity of

tion.

If this interpretation is correct it may help explain why neo-Nazis, attempt-

Once law enforcement agencies

and the courts take strong and consistent action against the illegal acts of these

American cities tends to make cit Y dwe 11ers to I erant enough of ethnic, religious,
and political diversity that they are not prepared to support anti-democratic ac-

It has been shown, for example, that reactionary

groups, however, they begin to lose their credibility and effectiveness.
11

happened in parts of the Reconstruction South, for example.

5

This

It also seems evi-

ing to mobilize support in Northern industrial cities, have been successful only

dent that the decline of Klan activites in the 1960's was due in substantial meas-

in attracting public hostility.

ure to the concerted efforts of federal, state, and local law enforcement agencies,

Third, anti-democratic groups usually have thrived in tllll'e s an d paces
I
h
were

~prosecutors,

Second, the successes of anti-democratic groups usually were won because

the general climate of opinion favored their purposes, if not necessarily their
beliefs and violent tactics.

The vigilantes were active in areas where there was

and courts.

public officials, especially at the state and local levels, were either supportive

a heartfelt desire for an end to laWlessness,· indeed, many vigilantes were among

or ambivalent.

the leaders of their communJ.·ties.

ion which suP?orted the purposes of the groups.

Th e Sout hern Klans and lynch mobs were active

where attitudes of white supremacy prevailed.

The "moral policing" of the Klan

Officials eit.her

ac~epted

or were unwilling to oppose public opinIn these instances violent action

and its threat often achieved significant local purposes: people who violated the

of the 1920's and the White Cappers was encouraged by the traditional moral code

moral code were thrashed, recalcitrant blacks were lynched, robbers hanged, radi-

of small-town AmerJ.·ca.

cals beaten and run out of town, Jews and

The p
vat e use
r i

0

f violence agair!.st political activists

~~tholics

intimidated.

The success of

peaked during World War I and the Vietnam War when the c_Hmate
~
of national opinion

the first Klan in reversing the effects of Reconstruction probably is the most

and the statements of national leaders emphasized conservative and nationalistic

dramatic single example of the effective use of defensive, anti-democratic violence

themes.

in American history.
Third, anti-democratic groups sometimes lost the public support upon which they

Historical Evidence on the Decline of Anti-Democratic Groups

initially depended.

Historically, anti-democratic groups using violent means have been able to

This

happ~ned

when they ova:rstepped the bounds of public ac-

ceptibility, something which occur in either of two ways.

The use of violence it-

flourish when their causes were supported by public opinion an d when local and fed-

self

eral officials followed a policy of "benign neglect" toward them.

In these circum-

vigilante groups, for example.

They lost ground

bility because they violated some of the standards they were sworn to uphold.

stances anti-democrats often achieved their i mme di ate objectives.

when public sympathies shifted against them an d when governments took concerted

some~~mes

led to

pub~ic

revulsion and loss of support.

This happened to

~ny

In other cases anti-democratic groups lost crediThe

r

I
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deathknell of the Klan of the 1920's was sounded when some of its most prominent
leaders were publically accused of moral and financial wrongdoing.

regard non-white minorities as inherently inferior dnd advocate social policies built on the premise of unequal treatment. 6

In general, anti-democratic groups lost ground when public sympathies shifted
against them and when governments took concerted counteraction.

I maintain that

government counteraction is the more important of these two factors.

groups.

It was, and

continues to be, not a necessary but a sufficient cause for the demise of antidemocratic groups.

It also helps mobilize

--They do not believe that full civil rights should be enjoyed by alf social

1

local and national opinion

against

the purposes and tactics of these groups, which ultimately undercu,ts their attempts

..

I
I,
i

advantages and that their exercise of rights, and enjoyment of benefits or

~

(

to recruit followers.

In varying degrees they believe that minorities and Jews have unfair

privileges, should be curtailed.
--They are

pr~pared

to deny the right of open political expression to others,

especially to tI,<Jse whose values' and interests they 'regard as inimical to
their own. 7
--They believe that it is legitimate to use forceful means, including violence,

*

*

*

*

to protect themselves against other groupe and to prolUote their own values.

This historical survey provides a background agaiUDI: which to explain the
rise and prospects of contemporary anti-democratic groups.

These v.ews have been part of the underside of American political culture for

FDur main factors

should be taken into account when seeking to explain their contemporary resurgence.
These are (1) the persistence of anti-democratic attitudes among a significant
minority of American citizens; (2) the effect of economic crisis on these people,
many of whom are in precarious circumstances; (3) the general shift of public

a very long time.

I

opinion and policy in a conservative direction, which unintentionally encourages

J

anti-democrats to act on their views; and (4) a pattern of official inaction which

Ii

makes it possible for them to mobilize and act.

the leaders and spokesmen of anti-democratic groups and the actions they have
carried out.

More recently it includes ,the results of opimon surveys which

have asked samples of Americans about their attitudes about civil liberties, their
opinions toward minority rights, and their views about the justifiability of using
violence to promote or defend their interests.

(For documentation see the surveys

referred to in notes 6, 7, and 8.)

varying degrees of intensity.

A significant minority of Americans have social and political views which are
contradictory to mainstream American values and constitutional prinCiples.
--They do not believe in equality of opportunities for minorities, or in
government policies which have that objective.

Historically the evidence for them includes the testimony of

People may hold some of these views and not .. others.

Persistence of Anti-Democratic Sentiments

On the contrary, they

8

They hold them with

There is no social accounting procedure which en-

ables us to say how many people subscribe to all of these views, though they are
almost surely less widely held now than 60 years ago, for example.

We cannot

pinpoint precisely where they are in the social structure, either, thought they
are (a) more likely to be poor than prosperous, (b) more likely to be found in
southern states than elsewhere, and (c) more likely to live in towns than cities.
And we cannot know. except after the fact.

\

~h

of these people. and how many of

...

1
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The Resurrcnce of Conservatism
them,are ready to act on their beliefs.
Opinion polls and election outcomes document a distinct shift from liberal
The presence of anti-democrats constitutes a potential for violent antitOHard conservative social and political vieHs during the last several years.
democratic action.

The more immediate question is Hhat socioeconomic and politIn general this has

m,~ant

a reaffirmation of traditional values, including the

, al changes cause them to be translated into collective action, and of Hhat
reassertion of indivigualism and self-reliance, reaffirmation of moral values,
f)""pe and kind.

minimization of the government's role in society and economy, and greater reli-

The Impact of Economic Crisis
Recovery from the current recession is not likely to dispel anti-democratic
beliefs, but it Hould remove one immediate source of grievance that helps mobilize people to action.

I
\

!

It takes only a little social insight to recognize that

Hhites in a precarious economic position would be less hostile tOHard minorities

I believe, without being able to demonstrate it conclusively, that the prevalence of conservative views provides a climate more favorable to the expression
of extreme right-wing vieHs than the liberal attitudes that dominated public dis-

I

cussion and policy during most of the 1960's.

Anti-democratic attitudes of the

kinds identified previously are not part of American conservative philosophy.

if their OIVIl economic prospects were brighter.
.. Many historical episodes of anti-democratic action occurred in places and
among people who suffered from economic dislocation (caused by war, for example).
They often suffered, or feared, some combination of loss of their means of live li-

It
i

They are at best a perversion, an extremist formulation of some aspects of conservative thought.

It has become more widely acceptable to o?pose equal rights

for women, to support legislation against forced busing, to restrict affirmative-

\

hood, job competition from minorities, rising prices, shortages of goods, and

I

action programs, and to oppose government "intervention" in social and economic

decline in their economic status.

\

activities generally.

\

eye, with conservatism.

t

against the liberals, blacks, and officials who are responsible for, or benefit

I made the point above that contemporary anti-

democrats are more likely than not to be economically marginal: Hages tend to be
lower and economic opportunities fewer in small-town America.

Therefore these people

are likely to be especially hard-pressed by current inflation, rising unemployment,
and static or declining real wages.

Their grievances, in this instance, tend to

focus on the federal government and on minorities.

On the federal government, be-

cause of tax policies and because they believe its spending policies have contributed to inflation.

"On minorities, because they are believed to receive unfair ad-

vantages from government programs.

/i

I~

H
I

r
l

[
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\

ance on the private sector and market forces to provide for the public good.

These policy preferences all are associated, in the public's
lYhy not, then, go several steps further and retaliate

from, these kinds of programs and activities?
The extreme right has taken heart from the revival of resistance to liberal
opinion and policies.
mon now
become

th~n

mor~

Right-wing, anti-democratic views probably are no more com-

15 years ago.

What has changed is that extremists feel that it has

acceptable to express them openly and to act upon them.

One kind of

direct evidence is the rash of anti-black incidents which has hit Northern college
campuses in recent months, including anonymous messages and cross-burnings. 9

-----

~------~
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Official Toleration of Anti-Democratic Organizations
A vigorous official

respo~se,

One effect of such decisions, whether or not justified by the evidence, is to en-

within the framework of law, is essential if

cour~ge

the resurgence of anti-democratic activities in the United States is to be checked.

extremist groups.

It is equally important to know whether there is a trend in lesser cases

Historically, anti-democratic organizations have flourished when tolerated by

toward jury or judicial decisions which

politicians and officials, but withered away when subjected to investigation,

and anti-democratic organizations.

official condemnation, and prosecution for violations of civil and criminal law.

there is such a general tendency, it is not only likely to encoure. 3e such groups.

.

Organizations such as the Klan and the National socialist Party can and do operate

I do not know what the answer is.

But if

it may also discourage law enforcement officers and prosecutors from vigorous

b

largely within the legal boundaries most of the time, which means that officials
ordinarily have no warrant for taking action against them.

give the benefit of doubt to racists

action.

But their chances of

attracting public attention and recruiting new members depend to a significant degree on their willingness to take dramatic public actions, some of which are vio-

1. This summary is drawn from Hugh Davis Graham and Ted Robert Gurr, eds.,
Violence in America: Historical and Comparative Perspectives, revised edition
(Beverly Hills: Sage, 1979) and from David M. Chalmers, Hooded Americanism: The
History of the Ku Klux Klan (Chicago: Quadrangle Books, 1968).

lent or otherwise illegal.
What is problematic, lilt least for members of anti-democratic organizations,

2. From Richard Haxwell Brown, "The American Vigilante Tradition," in Graham
and Gurr, op. cit., chap. 6. Also see H. Jon Rosenbaum and Peter C. Sederberg,
eds., yigilante Politics (P~iIadelphia: University of Pennsylvania Press, 1976).

is how much the police, prosecutors, judges, and juries are prepared to let them
accomplish without imposing.legal sanctions.

What the Klans and the neo-Nazis

3. Summari:led by Richard Haxwell Brown in Graham and Gurr, op. cit., p. 31.

are doing now can be regarded as a kind of testing, both of public opinion and
of official response.

4. Ibid., p. 33.

Official responses which are tolerant, apathetic, or simply

ineffective are likely to encourage more extremist action.

5. See G. David Garson and Gail O'Brien, "Collective Violence in the Reconstruction South," in Graham and Gurr, op. cit., chap. 8.

Such responses also

signal potential supporters that it is acceptable to join such groups.
Several dramatic events have occurred during recent months which may well
give encouragement to anti-democratic organizations.

I refer specifically to

I!

the widely-publicized failures of several grand juries to return indictments a-

r

gainst police who appeared to use excessive, deadly force against blacks; and to

I

the decision of a Greensboro, North Carolina, jury which freed six Klansmen and
neo-Nazis involved in the killing of five activists of the Communist Ivorkers Party.
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6. On white attitudes toward blacks in the 1960's see, among others, William
Brink and Louis Harris. Binck and White (New York: Simon and sc~uster, 1967),
chaps. 5 and 6. The resul 1:s of polls taken througho .. t the 1970 s a:-e repo:-ted in
"Opinion Roundup," c regular faature in the bi-monthly journal £ubll.c Opim.on.
Poll results reported in the October/November 1980 issue show, for example, that
about 12% of the population still do not think that blacks and whites should go
the same schools and a substantially larger percentage favor laws prohibiting interracial marriage. Similarly, at least a quarter of white respondents believe
that whites have the right to keep blacks out of their neighborhoods. Most striking
of all, only 20% of white respondents blieve that government should help improve the
social and economic position of minorities. Public Opinion, 3, No.5 (october/November 1980), pp. 28-30.
7. An early study which shows the qualified nature of Americans; support for civil
liberties is J"mes W. Prothro and Charles H. Grigg, "Fundamental Principles of Democracy: Bases of Agreement and Disagreement," Journal of Politics, 22 (1960), 276-294.
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BIOGRAPHICAL SKETCH FOR TED ROBERT GURR
(note 7, continued) The latest issue of Public Opinion, cited above, shows that
at least 30% of Americans polled at various times in the 197as are prepared to deny
freedom of speech in their conununities for people who are "against church and religion," "admitted Communists," or "homosexual." A majority of Americans believe
that people who hold these views should not be allowed to teach at colleges and
universities. (In part these ans\~ers reflect people's discomfort with unpopular
views: they also are prepared to deny speaking privileges and teaching positions
to people \~ho believe that blacks are genetically inferior, in roughly the same
proportions.) Public Opinion, ~;it., pp. 26-27.
8. A national survey taken in thl~ United States in 1974 found that 2% of people
generally approved the use of personal violence for political purposes, 1'7. said
they had pa~ticipated in violent poj.itical acta, and another 5% said thsy might be
willing to do so. Horeover a substantial 11% thought that violence used as a political tactic was either very effective or somewhat effective. (samuel H. Barnes
and Hax "aase, Political Action: Hass Participation in Five "estern Democraciet,
Beverly Hills: Sage, 1979, pp. 543-552.)
a

Another survey, conducte,1 in 1969 and limited to adult male Americans, identified a group characterized by a distinctive set of attitudes that the authors call
"vigilantism." Specifica l).y, these were people who recommended the use of deadly
force against racial protest by blacks and agains~ student protestors, but sharply
disagreed that disruptive protest or violence by blacks or students would help bring
about social change. These "vigilantes" made up about 12'7, of all respondents. As
a group they \~ere somewhat older than other respondents and they were almost entirely
white (9~1o). They were more likely to have been raised in Southern states (41%)
than other respondents (33%). They were also substantially more likely to have been
in military service (62% v. 4~~). These respondents also were considerably more
likely than others to take strong law-and-order positions. (Honica D., Blumenthal
et al., Justifying Violence: Attitudes of American Men. Ann Arbor: Institute for
Social Research, 1972, 179-210.)
9. See the summary in Time, December 8, 1980, p. 28.
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l'vir. CONyERS. Thank you very much, Professor Gurr, I now recognize the gentleman from Wisconsin, Mr. Sensenbrenner.
Ivlr. SENSENBRENNER. I have no questions, Mr. Chairman.
Mr. CONYERS. Professor Gurr, if you were called in by the next
Attorney General of the United States, what would you tell him in
response to this question that he might ask you?
I think, having read your testimony in this Subcommittee on
Crime, and being generally in agreement with it, we want to begin
a new method and a new approach in terms of law enforcement.
Relating to violence-prone organizations and what is apparently
increasing violence directed toward minorities, I am about to draw
up an initial directive to the Civil Rights Division of the Department of Justice, to the Community Relations Service, to the Director of the Federal Bureau of Investigation, and to the several
offices of the U.S. Attorney spread across the United States, and I
need the benefit of your long experience in this area, and I would
like you to suggest to me how we might best undertake this.
Mr. GURR. I would prefer to defer an answer to that question to
ProfHssGI" Kinoy. I am not an expert on the specifics of law enforcement tactics.
I would endorse that general approach very strongly, because as
I suggested, that is precisely the kind of general approach that will
undercut the activities of these groups.
As for the specifics of it, other than urging that it be applied
systematically and consistently, I would defer to others more
expert.
Mr. CONYERS. Well, are there any matters in this whole subject
matter of understanding the focus, scope, and operation of Klan
and other organizations, neo-Nazi organizations, individual, spontaneous groups of people that are organized around a theory of racial
hatred? Are there any understandings that you would further impress upon those of us in Government that we may not be fully
aware of?
Mr. GURR. I would emphasize again that there are many potential members of these groups in the United States. What is absolutely vital is a program of public condemnation, investigation, and
law enforcement activity that discourages people from joining these
organizations. You have a dual problem, one is to discourage people
. from joining anti-democratic organizations and the other is to discourage people who are already active members of these organizations from taking illegal action.
A vigorous general policy of enforcing existing law achieves both
effects, I believe, that is, it brings sanctions to bear on those
members of those groups who overstepped the legal bounds and
discourages potential supporters from joining those organizations.
Mr. CONYERS. Are there any other areas other than legal action
that could be helpful in this kind of a problem which is also in
some respects social; that is, are there other things that could be
done? Assume we had a law enforcement apparatus at the Federal
and State level that would satisfy yourself and myself, would there
be other things that would be necessary that you could think of
now to recommend?
Mr. GURR. There are other actions that would be supportive.

o

We know t~lat one consequence of extensive civil rights legislation and a great deal of public discussion of that issue during the
1960's was to undercut some of the racism prevalent in the United
States. That can be documented by reference to changes in public
opinion on a number of racial issues.
In the very long run, the undermining of racist views in the
United States, of course, removes the basis for any kind of group
action of the sort that we are confronted with today. It is equally
clear that that is a very long range process and one which a
variety of people in private Efe, people who have the attention of
the media, people who teach in schools and universities have more
influence over than do public officials.'
Mr. CONYERS. How important financially is it that there be a
larger understanding of the nature and dimension of race relations
and race problems in America?
Mr. GURR. I do not see how anyone could have lived through the
last 20 years in this country without having an understanding of
them. I think what is needed now is a reaffirmation of our commitment to action, publicly and privately.
Mr. CONYERS. Well, thank you very much, Professor Gurr. You
have been a very helpful lead-off witness.
VOICE. Mr. Chairman. Pardon me for interrupting.
Mr. CONYERS. Would you sit down, sir, or you will be ejected. No
one can interrupt the hearings of a subcommittee that are now in
process, and if you do not sit down and discontinue your discussion,
you will be asked to leave this hearing. I do not intend to repeat
that again. I want it to serve as the first and final statement on
the subject of the order that will be observed in this committee
whil I am the chairman.
AliE" on, thank you, Professor Gurr, and our next witness is Prof.
Arthur KinoY1 who is professor of law at Rutgers University School
of Law. He is vice president of the Center for Constitutional Rights,
and a member of the National Executive Board of the National
Lawyers Guild.
He has represented various persons and organizations in civil
rights and military cases. Several of his cases have been argued
successfully before the U.S. Supreme Court. One such case, Dombrouski v. Pfister, is now recognized as a landmark decision in
extending Federal protection to the rights of the first amendment.
We welcome you, Professor Kinoy, and without objection, introduce your statement into the record, and you may then proceed in
your own way.
TESTIMONY Oli' ARTHUR IUNOY, PROFESSOR OF LAW, STATE
iJNIVERSITY OF NEW JERSEY, RUTGERS UNIVERSITY
SCHOOL OF LAW, NEWARK, N.J.; ACCOMPANIED BY MARILYN
FOR
CONSTITUTIONAL
CLEMENT,
DIRECTOR,
CENTER
RIGHTS; FRANK DEALE, STAFF ATTORNEY, CENTER FOR
CONSTITUTIONAL RIGHTS; AND DORIS PETERSON, STAFF ATTORNEY, CENTER FOR CONSTITUTIONAL RIGHTS

Mr. KINOY. With the permission of the committee, I would like to
introduce Marilyn Clement, the dir,ector of the Center for Constitutional Rights, and Doris Peterson, staff attorney at the center, and
Frank Deale, staff attorney at the center who have worked with
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me on this testimony; and with the committee's permission, they
will sit up here with me if there is no objection.
Shall I proceed, Mr. Chairman?
Thank you, Mr. Chairman and members of the subcommittee.
My name is Arthur Kinoy. I am a professor of constitutional law
at Rutgers University School of Law, vice president of the Center
for Constitutional Rights, and a member of the legal task force of
the National Anti-Klan Network. I have practiced for many years
as an attorney in the field of constitutional and civil rights law. I
have been asked to testify before this Subcommittee on Crime of
the House Committee on the Judiciary concerning the serious questions of law enforcement arising out of the nationwide upsurge of
violence and threats of "race war" against black, Third World, and
minority peoples.
As this committee knows, the frightening rise in violence against
black and minority peoples and the rapid escalation of activities of
organizations openly committed to the incitement and perpetration
of this violence has become a countrywide phenomena. Only 2
weeks ago, on November 30, 1980, the New York Times reported on
its front page that there is a growing perception among black
people that the series of violent incidents against blacks is a result
of a national conspiracy to terrorize and kill them. As the Times
stated:
In such cities as Atlanta, Buffalo, Cincinnati, Indianapolis, Portland, Oreg., and
Salt Lake City, violent and highly publicized attacks on blacks and increasing
activity by the Ku Klux Klan and other white extremist groups have created or
heightened the perception of conspiracy.

The media reports almost daily on cross burnings, bombings,
racist assaults, mutilations, and murders inflicted upon black
people. Time permits the mention of only a few of these incidents
illustrating the intensity of these developments throughout the
country. It is necessary for the committee to view the problem it
faces within this context.
For example, in Decatur, Ala., in May 1979, the Southern Christian Leadership Conference (SCLC) was holding a demonstration in
support of Tommy Lee Hines, a mentally retarded black youth
convicted of rape, when suddenly robed Klansmen opened fire on
the defenseless demonstrators severely wounding several and
almost killing Mrs. Lowery, wife of the president of SCLC.
VOICE. Those Klansmen were exonerated, and a Negro was convicted of attempting murder on that date. This is a lie.
Mr. CONYERS. Eject that visitor.
VOICE. I will not stand and listen to lies like that.
Mr. KINOY. I will continue and show that not a single word
developed here is a lie.
In April 1980, a group of Klansmen burned a cross at a prominent location in the black community of Chattanooga, Tenn., and
then drove through the community armed with shotguns with
which they shot five elderly black women.
On November 3, 1979, in Greensboro, N.C., a motor vehicle caravan of admitted Klansmen and Nazis arrived at an anti-Klan demonstration on that day, and persons in that caravan proceeded to
coldly, methodically, in plain view of television cameras, and in
broad daylight remove weapons from the trunks of their vehicles

..

and open fire on the assembling demonstrators. Five people were
brutally slain.
Only 2 days ago an official survey of 12 U.S. Army bases reported that recent anti-black and anti-Jewish activity on U.S. military
bases in Germany has deeply divided American troops along racial
lines and is threatening combat readiness. According to the December 7, 1980 Bergen Record, the author of the study, Sfc. JamE!S
Tarver of Philadelphia and a person I recommend this committe,e
talk to, said, the incidents showed a sharp rise of extremist and
racist activities at the bases in the past 18 months.
In September, as this committee knows, four blacks were killed
in Buffalo by sniper fire within 36 hours by an assailant who
witnesses said was white. The next week, 2 black taxi drivers were
murdered and their hearts were cut out. Later, animal hearts were
left in a locker room used mostly by black workers at the Bethlehem Steel Co. and in a bathroom used mostly by blacks at a
downtown public library.
These are but a few of the many episodes of violence and terror
against blacks and minority peoples which have been publicized
from one end of the country to the other during the past months.
The New York Times article of two weeks ago set forth as examples frightening recent incidents of such violence in Cincinnati,
Atlanta, Chattanooga, Salt Lake City, Buffalo, Florida, Detroit, and
,Youngstown, Ohio.
As this committee knows, these are just a handful of the developments erupting all over the country. And certainly the most alarming revelation is that this studied wave of violence is now being
consciously pl~l1ned in Klan-run paramilitary training camps all
over the country. On October 6, 1980, Newsweek, in an article
entitled "the KKK Goes Military," reported that on the mountainside north of Birmingham, Ala. each month Klansmen wearing
camouflage and military fatigues, prowl the remote ravines with
M-16 rifles, practicing search-and-destroy missions. Newsweek said
these secret soldiers of the KKK study guerrilla war tactics and
talk openly of fighting blacks in the coming race war. The report
stated that a Klan member said there were similar units training
in Mississippi, Georgia, Tennessee, and two unnamed northern
States. The New York Times on September 28, 1980, in an article
by Wendell Rawls, Jr., entitled "Klan Group in Alabama Training
for 'Race War'," also reported on the development of Klan paramilitary training. See also, a report entitled "Ku Klux Klan Paramilitary Activities" prepared by the Anti-Defamation League of
B'nai B'rith on October 23-26, which I would hope this committee
would study carefully.
This exploding pattern of violence directed against blacks and
other minority peoples, unless checked and repudiated, threatens
the Nation with the disaster warned against so forcefully over a
decade ago in the Kerner Commission Report of 1968. We are on
the edge of a national crisis of untold dimension if this spreading
pattern of violence is not halted firmly and decisively. The problem
posed is as serious and as grave as the country has faced in many
years. It is a national, countrywide development and requires national, countrywide remedies of a swift and compelling nature.
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What must we say now? It is clear. Such remedies are available
for use. They were first fashioned by the Republican Congress in
the years immediately following the Civil War to meet the threat
of wholesale violence and terror designed to undermine and destroy
the solemn commitments of the Nation to freedom and equality for
the emancipated black people. What must be recognized is that the
Federal statutes shaped first in the Reconstruction period for this
very purpose, offer the opportunity for the development of a powerful two-pronged strategy to avert the disaster which otherwise
faces the Nation.
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dix A copies of the Federal statutes and constitutional provisions
involved.
The first prong of such a strategy lies in the immediate full-scale
and sweeping enforcement of the Federal criminal civil rights statutes. Two of these criminal statutes, 18 USC sections 241 and 242,
were first enacted by the post-Civil War Congress, and then
strengthened and amplified in the 1960's when section 245 was
enacted to meet precisely the dangers presently being generated by
the Klan and similar groupings throughout the country. Known
historically as the KKK statutes, these laws provide an immediate
criminal remedy against conspiracies to use violence and threats of
violence against citizens exercising their elementary constitutional
rights.
Federal grand juries should be swiftly used wherever these acts
of violence have occurred to hear evidence upon which indictments
for violation of the KKK statutes can be returned. This was precisely the approach which was taken in the early 1960's after the
brutal murders of the three civil rights workers-Michael
Schwerner, Andrew Goodman, and James Chaney-in Philadelphia, Miss., in 1964.
There were loud and insistent demands from the civil rights
movements all over the country, and the institution of private
citizen actions seeking court protection for elementary constitutional rights in the absence of effective Federal intervention. See complaint in Council of Federated Organizations, et al., v. L. C. Rainey
and Cecil Price, individually and as Sheriff and Deputy Sheriff of
Nes~oba County, Mississippi, et al., attached hereto as appendix B.
FInally, after a year of pressing, the Department of Justice invoked the Federal criminal anti-Klan statutes, 18 USC sections 241
and 242, and obtained indictments and convictions of the Klan
murderers. These were ultimately sustained by the Supreme Court
of the United States as absolutely proper exercises of the legislative and judicial power to enforce the 13th, 14th and 15th Amendments to the United States Constitution. United States v. Price
(and Rainey), 383 U.S. 787 (1966).
. I put. it to the c?mmittee. There is a pressing urgent need for the
Immediate sweepmg enforcement of these Federal criminal antiKlan statutes. As in the Reconstruction days, and in the period of
the 1960's, local and State criminal procedures are proving to be
utterly useless in punishing or deterring the wave of violence
against black and minority peoples.
The recent acquittal of the Klansmen and Nazis charged with
the killings in Greensboro, N.C., as well as the acquittals in Chattav~~.....
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nooga, and the collapse of the State criminal proceedings in Miami,
Fla., are but a few examples of the total failure of local and State
attempts at the protection of the elementary civil rights of citizens.
This is precisely the situation the Federal criminal anti-Klan statutes were designed to meet. The Department of Justice has in fact
turned to the utilization of these statutes in very limited situations
in the past year, but what is now required is full-scaie, immediate,
and sweeping enforcement of the Federal statutes wherever and
whenever such violence occurs.
I put it to the committee, an emergency national task force of
the Department of Justice needs to be established immediately.
There must be appropriation of emergency funds permitting the
enlistment of the talents of the most skillful and experienced
women and men throughout the country to form emergency teams
to enforce these statutes. These emergency teams should be sent
immediately into any community where acts of intimidation and
violence against black and minority peoples occur. A national atmosphere of emergency Federal response to such violence or
threatened violence must be created. This could serve as a critically needed deterrent to the encouragement and stimulation of such
violence. Such emergency Federal enforcement teams should benow, today-dispatched immediately into Greensboro, Wrightsville,
Chattanooga, Atlanta, Buffalo, and wherever the signs of such
violence and intimidation break out.
Such a national plan for immediate Federal response to acts of
violence and intimidation against black and minority peoples is
essential to meet the national crisis which flows from the almost
universal widespread lack of knowledge of even the existence of
these Federal criminal statutes. Virtually no one, and I include
judges, lawyers, police people, virtually no one knows about these
laws making it a Federal crime to plan and conspire to use violence and threats of violence to undermine the elementary equal
constitutional rights of citizens, black and white. Even lawyers,
judges and I include legislators, are hardly aware of their existence. This is no accident.
Since 1877, when the infamous Hayes-Tilden compromise respIted in the abandonment of Federal enforcement of the wartime
promises of equality and freedom for the supposedly emancipated
black people, there has been a conscious burial of the criminal and
civil Federal anti-Klan statutes. This burial resulted in a climate
which allowed the Klan to lynch, murder, castrate, burn, bomb,
and terrorize black people back into virtual slavery. For a brief
period in the 1960's these statutes were momentarily unburied.
Once again, the moment has come when there is a crying need
for a massive national campaign which utilizes every conceivable
avenue of approach to educate the Nation. Everyone in this country must be made aware that it is a serious Federal crime to
participate in acts of violence or intimidation against black and
minority people, and that such crimes will be vigorously prosecuted. Such, if I may use this word, resurrection of the Federal criminal anti-Klan statutes could serve as a massive and effective deterrent to the spreading of these acts of violence and harassment.
The second prong of the strategy also developed in the early
1960's would be the immediate seeking of national Federal injunc-
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tions by the Federal Government itself against the developing conspiracies to violate the civil provisions of the Federal anti-Klan and
civil rights statutes. I have set out these statutes from 1971 USC to
.
1989 in the appendix.
These statutes, first passed after the Civil War and then amplified and strengthened in the 1960's, prohibit any action or conspir~
acy to use violence or intimidation to interfere in any way with the
exercise of constitutionally protected rights of citizens. They provide for the issuance of Federal injunctions against any activities
designed to interfere with the exercise of these constitutional
rights.
The Justice Department ought to know about this, although, as I
have pointed out, they haven't brought a single action in the last 2
years seeking these injunctions, because in 1965 an injunction was
obtained by the JURtice Department in an action entitled "The
United States Against the Original Knights of the Ku Klux Klan,"
250 Federal Supp. 330 (E.D.La. 1965, 3 judge court).
In a historic opinion written by Circuit Judge John Minor
Wisdom of the United States Court of Appeals for the Fifth Circuit,
an opinion incidentally which I strongly suggest every member of
this subcommittee read-I would like to see every Member of the
Congress of the United States read it, I would like to see every
member of the Department of Justice read this opinion. In this
opinion the Federal Court held that the U.S. Government had the
power and the duty to seek Federal injunctive relief to restrain and
stop Ku Klux Klan activities designed to harass and intimidate the
black people who were demanding enforcement of their most elementary constitutional rights of equality, as well as white people in
the South and throughout the country who were supporting their
demands.
The opinion of Judge Wisdom, one of the most respected members of the Federal Judiciary, goes directly to the heart of the
grave problem which was then erupting in the early 1960's and
which has now reemerged in such serious dimensions. Judge
Wisdom described the action instituted by the Department of Justice in these terms, and these are words I would like to see emblazoned in every court, every school, every institution throughout the
country.
What did Judge Wisdom say? Judge Wisdom said:
1

This is an action by the nation against a klan. The United States of America asks
for an injunction to protect Negro citizens in Washington Parish, Louisiana, seeking
to assert their civil rights. The defendants are the Original Knights of the Ku Klux
Klan, an unincorporated association; the Anti-Communist Christian Association, a
Louisiana corporation, and certain individual klansmen.
.

And then in sweeping terms, which should be read from one end
of this country to the other, Judge Wisdom' sets forth the heart of
the court's conclusion as to why the injunction requested by the
Department of Justice had t.o be issued. What did he say?
In deciding to grant the injunction prayed for, we rest our conclusions on the
r:nding of fact that, within the meaning of the Civil Rights Acts of 1957 and 1964,
the defendants have adopted a pattern and practice of intimidating, threatening,
and coercing Negro citizens in Washington Parish for the purpose of interfering
with the civil rights of the Negro citizens.

\

I suggest the committee listen to these words of Judge Wisdom.
He says:

The compulsion within the Klan to engage in this unlawful conduct is inherent in
the nature of the Klan. This is its ineradicable evil. We, the Court, find that to
attain its ends, the Klan exploits the forces of hate, prejudice, and ignorance. We
find that the Klan relies on systematic economic coercion, varieties of intimidation,
and physical violence in attempting to frustrate the national policy expressed in
civil rights legislation. We find that the klansmen, whether cloaked and hooded as
members of the Original Knights of the Ku Klux Klan, or skulking in anonymity as
members of a sham organization, the Anti-Communist Christian Association, or
brazenly resorting to violence on the open streets of Bogalusa, are a "fearful
conspiracy against society ... (holding) men silent by the terror of (their acts) and
(their) power for evil". (Wisdom opinion supra at page 334.)

Based upon these fundamental conclusions, the Federal threejudge court composed of Judges Wisdom, Christenberry and Ainsworth, issued a sweeping injunction againstassaulting, threatening, harassing, interfering with, or intimidating, 01' attempting
to assault, threaten, harass, interfere with or intimidate ... Negro citizens from
exercising their equal rights under the laws and Constitution of the United States.

For the benefit of the committee, I have attached a copy of this
historic injunction as appendix C to this statement.
I put it to the committee, under the powerful principles set down
by Judge Wisdom and the other judges of the fifth circuit in 1965,
injunctive actions should be immediately brought by the D~part
ment of Justice nationally, regionally, and locally. No such actions
have been instituted by the Department of Justice as of the present
time.
It is essential to emphasize the lesson of the 1960's as to the
central importance of such injunctive actions as a principal deterrent to Klan and other violent activities and threats against black
and minority peoples. Such injunctions dealing with prospective
conduct have the potential of performing an invaluable service in
the first instance in educating and teaching entire communities
about the Federal mandate against the perpetration of such violence and harassment.
Judge Wisdom's original injunction contained a mandate that a
copy of the injunction-I will never forget the impact of this order
upon communities throughout the entire country-be posted conspicuously at all meeting places of the enjoined organizations. The
order was to "be posted at all times and during all meetings." Such
orders are available to be publicly distributed in the hundreds of
thousands of copies all over a town, a city, a State. They can
become the basis for public meetings in schools, colleges, and every
community organization. They will say loudly and clearly what
needs to be heard from one end of this land to the other-that the
wave of rising violence and intimidation against black and minority peoples is in total violation of the Constitution and laws of the
United States and will be rejected and repudiated by every American committed to the deepest principles and promises of this country.
Moreover, the issuance of these injunctive orders permits an
immediate and swift Federal legal response to any eruption whatsoever of such violence or harassment. Using the Federal contempt
power and instituting immediate proceedings enforced by Federal
marshals and the Federal subpena power offers a tremendously
important opportunity to assert a Federal presence into every situation developing anywhere in the country in which such violence
or harassment occurs. Once again this would accomplish the des-
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perately needed deterrent impact of a forceful, widespread public
recognition of the fact that there will be Federal intervention to
protect the equal rights of all Americans.
.
The apparent hesitation of the Department of ~ustICe to fol~o~
the clear mandate of this Congress, of the antI-Klan and CIVIl
rights statutes and institute widespread civil ~njun~tive actions
which would have sweeping deterrent ~nd educatIonal Impact I1?-u~t
be immediately overcome. In the 1960 s the de:partm~nt wa~ SImIlarly reluctant to invoke the Federal authOrity avaIlable In the
anti-Klan and civil rights statutes. Only after the .greate~t 'pre~sure
from civil rights organizations in the South, natIOnal CIVIl rIght.s;
and civil liberties organizations throughout the country, and from
national religious labor, and civic organizations did the Department resort to th~ power mandated to it in Federal law to. institute
either criminal actions or civil injunctive proceedings a~ams.t Klan
and other organizations and individuals engaged In VIOlence
against black and minority pe~ples...
.
Once again we are at a crucIal turnIng po~nt. ~aced With Federal
governmental inaction, and State or local InactIO~ or eve? sometimes complicity in such actions and harassment, In certaI~ loca~
ities where this violence has erupted most openly, faced WIth thIS
inaction, private citizens and ~heir organizations usi~g ~ri:vate .attorneys, have brought actions In Federal courts seekIng InjUnctIve
protection and relief.
A few examples are the Federal actions recently initiated in
Chattanooga, Tenn.; Decatur, Ala.; Greensboro, N.C., and Wrightsville, Ga.
.
For the use of the committee, I have attached appendIx D, describing these actions.
The Center for Constitutional Rights and the Southern Poverty
Law Center have been deeply involved as private counsel in bringing these actions which seek to invoke the Federal power created
in the anti-Klan and civil rights statutes.
In the early 1960's, actions brought by the C<;mncil of Fe~era~ed
Organizations of Mississippi, th~ ~tudent N onv~olent Coordlnatmg
Committee the Southern ChristIan LeadershIp Conference, the
Congress f~r Racial Equality, and the National Association for ~he
Advancement of Colored People, began the process of resurrectIng
the power of civil rights remedies. These actions are being l?ressed
in these communities but these actions must be the occaSIOn for
demanding that the ~ational government meet its responsi~ilities
under the Constitution and statutes of the Congress to Invoke
immediately the Federal power present in this two-pronged strategy based upon the existing anti-Klan and civil rights statutes.
And I call upon the Department of Just~c~ im~ediate~y to do
what we did in 1965 when we brought a CIVIl actIOn agaInst the
conspiracy to murder civil rights workers in Philadelphia, Miss.
and all throughout the South; what finally did thf} Departme~t of
Justice do? They intervened in behalf and support of the private
people and the black organizations brin~ng those s:uits.
.
Let the Department of Justice come In and aSSIst these actIOns
immediately or we face a serious problem. The reluctance of th:e
Government to enforce the statute is especially dangerous when It
is juxtaposed to the frightening information revealed just this year
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by the New York Times in what has come to be known as the
Rowe Task Force Report. And that is what is so frightening.
These articles reveal that there is a secret report in the Department of Justice that they won't release to anybody and I hope this
committee demands that report, revealing what, says the New
York Times, is grave government complicity and misconduct in
connection with episodes of Klan violence and misconduct in the
past.
The Times has reported that four attorneys assigned by the
Attorney General to investigate charges involving one Gary
Thomas Rowe, Jr., a person this committee should be talking to, a
former paid informant working for the FBI, that these four lawyers
filed a report with the Department of Justice and this 302-page
report reveals that the FBI knew about, condoned, and covered up
its own informers' role inside the Ku Klux Klan in the early
1960's, who participated in and incited violent attacks upon black
people and civil rights activists.
Two years ago in a report asked for by Senator Kennedy, the
New York Times reported that they are hiding a number of conclusions. I give the committee some examples:
J. Edgar Hoover blocked prosecution of four Ku Klux Klansmen identified by
agents of the Federal Bureau of Investigation as the bombers who killed four black
children at the 16th Street Baptist Church here in 1963.

Second:
Mr. Hoover's office had also been informed that Mr. Hall (an FBI Klan informant)
had once volunteered to kill the Reverend Fred L. Shuttlesworth, Birmingham's
leading black civil rights leader, as a part of a Klan assassination plot exposed by
Mr. Rowe.

And yet the Department did nothing about this. The conclusions
are enormous. We know just about the ones that the New York
Times talks about. They have 302 pages of it. For example, they
Agents of the Federal Bureau of Investigation knew about and apparently covered
up involvement in violent attacks on blacks, civil rights activists and journalists by
its chief paid informer inside the Ku Klux Klan in the early 1960s.

';.
(

It goes on and on. Field agents told the task force, violence
against blacks was lCessential if regrettable to maintaining an informer's cover as a militant segregationist."
The Rowe Task Force report apparently reveals many facts
which raise grave questions concerning possible Federal governmental misconduct and complicity with respect to the Klan-instigated violence in the 1960's, including: (1) the deliberate blocking of
prosecution of the perpetrators of serious racial violence, (2) deliberate use of informants with knowledge that such informants had a
history of violence and continued to engage in violence, (3) failure
to protect against and/or warn about violence against civil rights
demonstrators which the FBI knew would occur, and (4) cover-up of
the violent and criminal acts of FBI informants.
And I say to this committee, in the face of the revelation of the
existence and contents of the Rowe Task Force Report-which t
suggest this committee must ask for immediately-the recent announcement a week ago, on December 4, in the New York Times
concerning new Justice Department guidelines allowing government informers to participate in some crimes while assisting in
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Federal investigations, assumes potentially frightening proportions.
They say that informers are not to engage in actual acts of violence. However, in light of the Rowe Task Force Report, it is
important to determine, and this committee should ask, whether
the new guildelines sanction participation by informers, like Rowe,
in the crimes of planning and instigating acts of violence in violation of the anti-Klan and civil rights statutes.
And in light of these startling revelations, what are the conclusions to be drawn concerning the recent indications that an agent
of the Federal Bureau of Alcohol, Tobacco and Firearms, as well as
a Greensboro police informant, participated in the planning and
carrying through of the recent shootings and murders of the antiKlan Ilemonstrators in Greensboro at the November 3, 1979 rally?
Incredible.
These indications of governmental misconduct and complicity in
the instigation and .perpetration of violence and harassment
against black and minority peoples are especially serious within
the framework of governmental failure and reluctance to fully
enforce the Federal remedies in the anti-Klan and civil rights
statutes.
The inference begins to emerge, and there are hundreds of thousands if not millions of people throughout the country who begin to
believe that the Federal Government is committed to looking the
other way, if not actually, quietly approving this course of conduct
when the violence against black and minority peoples occurs. You
have this national news about government complicity and failure
to enforce the statutes. What are the people going to conclude? It is
essential that this dangerous illusion be erased at once.
There is the urgent necessity for an immediate full-scale investigation into and public exposure of any governmental misconduct in
respect to such violence, including failure to prosecute under Federal statutes any such participation in or toleration of conduct
condemned under the anti-Klan and civil rights statutes.
This committee should institute such an investigation at once
and demand the immediate production of the Rowe Task Force
report. The committee should inquire into whether there is any
intention to prosecute those in the Government responsible for
allowing participation of Government agents and informers in the
instigation and perpetration of crimes of violence against black and
minority peoples. Only such a full-scale public disclosure and prosecution of past crimes that are revealed, and prohibition of any
s:uch future misconduct, will restore any confidence that the Federal Government is in fact committed to the enforcement of the
Federal laws guaranteeing the equality and freedom promised by
the Constitution.
The problem being examined here today highlights the critical
importance of the role of this committee. There is an urgent need
at this moment in the Nation's history to unearth the remedies
first fashioned by the Reconstruction Congress to meet the threat
of planned conspiracies to undermine the constitutional guarantees
of equality and freedom to all people in this country. There is a
pressing need to educate the Nation and all its peoples that these
remedies do exist and will be enforced.

Most fundamental of all, and I put it to the cornmittee, is the
need to alert the Nation to the danger of a new 1877, the danger of
another attempt to bury the elementary promises of freedom and
equality set forth in the 13th, 14th, and 15th amendments.
I would urge, and I welcome the announcement of the chairman
of this subcommittee at the beginning of this hearing that this be
but the first of an extended series of hearings. The committee
should hold hearings in areas of the country where the conspiracies
to violate the anti-Klan and civil rights statutes have been most
overt. Further hearings should be held in Washington, D.C. to
explore fully the questions which will be raised at the regional
hearings.
Just as the historic hearings of the Congress of the United States
after the Civil War into the rise and impact of the organized efforts
t.o use massive violence against the newly emancipated black
people led to the enactment of the anti-Klan and civil rights statutes, so these hearings which I congratulate this committee for
calling over 100 years later must lead to a deep and full consideration of methods for massive and effective enforcement of the remedies created more than 100 years ago for the protection of the
constitutional guarantees of freedom and equality contained in
these statutes. I thank this committee for the opportunity to be
present here.
_
[Statement of Mr. Kinoy and attachments follow:]
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5.
STATEMENT OF PROF. ARTHUR KINOY BEFORE THE SUBCOMMITTEE
ON CRIHE OF THE HOUSE COMMITTEE ON THE JUDICIARY SUBHITTED
DECEMBER 9, 1980

My name is Arthur Kinoy. I am a Professor of Constitutional
Law at Rutgers University School of Law, Vice-President of the
Center for Constitutional Rights, and a member of the legal task
force of the National Anti-Klan Network. I have pr,acticed for many
years as an attornej in the field of constit~tional an~ civil rig~ts
law. I have been asked to testify before th~s Subcomm~ttee on Cr~me
of the House Committee on the Judiciary concerning the serious
questions of law enforcement arising out of the nationwide upsurge of
violence and threats of "race wal" against Black, third world, and
minority peoples.
The frightening rise in violence against Black and minority
and the rapid escalation of activities of organizations
openly committed to the incitement and perpetration of this violence
hos become a country-wide phenomena. Only two weeks ago, on December
1 1980 the New York Times reported on its front page that there is
a'''growing perception" among Black people that the "seri 7s of violent
incidents against Blacks is a resul~ of a national",?onsp~rac~ ~o
terrorize and kill them". As the T~mes reported, ~n such c~t~es
as Atlanta; Buffalo; Cincinnati; Indianapoli,>; Portland, Ore.; and
Salt L.ake City, violent and highly publicized attacks on. Blacks
.
and increasing activity by the Ku Klux Klan and other \.;rh~te extrem~st
groups have cr.;ated or heightened the perception of conspiracy".

p~oples

The media
racist assaults,
Time permits the
the intensity of
l.

In Decatur Alabama in May 1979, the Southern Christian
Leadership'Conference (SCLC) was holding a demtnstration
in support of Tommy Lee Hines, a mentally retarded
Black youth convicted of rape, when suddenly robed
klansmen opened fire on the defenseless demonstrators
severely wounding severa~ and almost killing Mrs. LO~lery,
wife of the President of SCLC.

2.

In April of 1980, a group c c, kl.<msmen burned a cross
at a prominent location in '.:.ne 1')lack. connnunity of
Chattanooga, Tennessee, and then drove through the
community armed \.;rith shotguns with which they shot
five elderly Black women.

3.

4.
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reports almost caily on cross burnings, bombings,
mutilations, and .nurders inflicted upon Black people
mention of only a few of these incidents illustrating
these developments throughout the country.

On November 3, 1979 in Greensboro, N.C., a motor
vehicle caravan of admitted klansmen and nazis
arrived at an anti-klan demonstration on that day,
and persons in that carava~ proceeded to coldly,
methodically, in plain view~f television cameras,
and in broad daylight ~emove weapons from the
trunks of theiL' vehicles and open fire on the
assembling demonstrators. Five anti-klan demonstrators were brutally slain in the barrage of
klan-nazi bullets and many more were injured.
Only two days ago an official survey of 12 U.S.
Army bases reported that "recent anti-black and
anti-Jewish activity on United States military
bases in Germany has deeply divided American troops
along racial lines and js threatening combat readiness."
According to the December 7, 1980 Bergen Record, the
author of the study, Sgt. First Class James Tarver
of Philadelphia, said "the incidents showed a sharp
rise of extremist and racist activities at the bases
in the past 18 months".

In September four Blacks were killed in Buffalo
by sniper fire within 36 hours by an assailant
who witnesses said was white. The next week, two
Black taxi drivers were murdered and their hearts
were cut out. Later, animal hearts were left in
a locker room used mostly by Black workers at the
Bethlehem Steel Co. and in a bathr.oom used mostly
by Blacks at a downtown public library.

These are but a few of the many episodes of violence and
terror against Black; and minority peoples which have been publicized
from one end of the cOl.mtry to the other during the past months.
The ~e~ York Times article of two weeks ago set forth as examples
frightening recent incidents of such violence in Cincinnati. Atlanta
Chattanooga, Salt Lake City, Buffalo, Florida, Detroit, and'Youngs- '
town, Ohio.
As this Committee knows, these are just a handful of the
developments erupting allover the country. And certainly the most
alarming revelation is that this studied \.;rave of violence is now
being consciously planned in klan-run para-military training camps
allover the country. On October 6, 1980, Newsweek, in an article
entitled "the KKK Goes Hilicary", reported that~~on the mountainside
north of Birmingham, Alabama each month klansmen "wearing camouflage and military fatigues, prowl the remote ravines with M-16
rifles, practicing search-and-destroy missions". Newsweek said
these secret soldiers of the KKK study guerilla war tactics and
"talk open].! of fighting blacks in the coming'race war'''. The
report stF.ced that a klan member said there were similar units
.
training 'en Mississippi, Georgia, Tennessee, and b.,o unnamed northern
states. The New York Time~ on September 28, :980, in an article by
Wendell Rawls, Jr., entitled "Klan Group in Alabama Training for
'Race War''', also reportc( on the development of klan para-military
training. See also, a report entitled "Ku Klux Klan Paramilitary
Activities" prepared by the Anti-Defamation League of B'Nai Brith
on October 23-26, 1980.
This exploding pattern of violence directed against Black
and other minority peoples unless checked and repudiated, threatens
the Nation with the disaster warned against so forcefully over a
decade ago in the Kerner Commission Report of 1968. We are on the
edge of a national crisis of untold dimension if this spreading
pattern of violence is not halted firmly and decisively. The problem
posed is as serious and grave as the country has faced in many year.s.
It is a national, country-wide development and requires national,
countr~.;ride remedies of a swift and compelling nature.
Such remedies are available for immediate use. They were
first fashioned by the Republican Congress in the years immediately
following the Civil War to meet the threat' of wholesale violence
and terror designed to undermine and destroy the solemn commitments
of the Nation to freedom and equality for the emancipated Black
people. What must be recognized is that the federal statutes shaped
first in the Reconstruction period for this very purpose, and then
strengthened in the 1960's, offer the opportunity for the immediate
development of a powerful two-pronged strategy to avert the disaster
which otherwise faces the Nation. (For the convenience of the
Committee,I have attached as Appendix A copies of the federal
statutes and Constitutional proviSions involved.)
The first prong of such a strategy lies in the immediate
full scale and sweeping enforcemp.nt of the federal criminal civil
rights statuteS. These cr~minal statutes, 18 USC §241, 242, and
245, were first enacted by the post-Civil War Congress, and then
strengthened and amplified in the 1960's to meet precisely the
dangers presently being generated by the klan and similar groupings
throughout the country. Known historically as the "KKK Statutes",
these la,~s provide an immediate criminal remedy agains t conspiracies
to use v~olence and threats of violence against citizens exercising
their elementary constitutional rights. Federal grand juries should
be swiftly UI'led wherever these acts of violence have occurred to hear
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evidence upon which indictments for violation of the KKK Statutes
can be returned
This was precisely the approach which was taken
in the early 1960's after the brutal murders of the three civil
rights workers, Michael Schwerner, Andrew Goodman, and Jame~ C~aney,
in Philadelphia, Mississippi in 1964. There were loud and ~ns~stent
demands from the civil rights movements all ove 7 the country, an~
the institution of private citizen actions seek~ng court prot7ct~on
for elementary constitutional rig~ts ~n the a~sence of effect~ve
federal intervention. See cornpla~nt ~n Counc~l of Federated
Or~anizations et al., v. L.C. Raine and Cecil Price, ~nd~vi?~all
an as Sheri
and De ut S eri
of Nesho a County, M~ss~ss~p~,
ereto as Appendix B.
Finally, the Department of Justice invoked the fede 7al
criminal anti-klan statutes, 18 USC §241 and 242, and obta~ned
indictments and convictions of the klan murderers. These were
ultimately sustained by the Supreme Court.of t~e Unite? S~a~es
as absolutely proper exercises of the leg~slat~ve and Jud~c~al.
power to enforce the 13th, 14th, and 15th Amendments. to the Un~ted
States Constitution. United States v. Price (and Ra~ney), 383 U.S.
787 (1966).
There is a pressing urgent need for the immediate sWAeep~ng
enforcement of these federal criminal anti-klan statutes.
s ~n
the Reconstruction days, and in the period of the 1960's, lo~al and
state criminal procedures are proving to be ~tterly useless 7n p~n
ishing or deterring the wave of violence aga~nst Black.and m~nor~ty
peoples. The recent acquittal of the !clansmen and naz~s c~arged
with the killings in Greensboro, N.C., as well as the acqu~ttals
in Chattanooga and the collapse of the state criminal proceedings
in Miami, Florida, are but a few examples of the total failure.o~
local and state attempts at the protection of the elementary c~v~l
rights of citizens. This is precise~y the situation the federal
criminal anti-klan statutes were des~gned to meet. The Department
of Justice has in fact turned to the utilization of these statutes
in certain limited situations in the past year but what is now
required is full-scale, immediate, and sweeping enforcement of ,the
federal statuteswherever and whenever such ~olence occurs.
An emerg~~cy nati?nal ~ask force of the Department o~ J~stice
needs to be est~~lished ~mmed~ately. There must be appropr~at~on
of emergency funds permitting the enlistment of the talents of the
most skillful and experienced women and men throughout the country
to form emergency teams to enfor~e the statutes. !he~ ~hou~d be
sent immediately into any commun~ty where acts of ~nt~m1d~t~on and
violence against Bl~ck and minority peoples o~cur. A nat~onal atmosphere of emergency federal re~ponse to such v~olenc7 ~r threatened
violence must be created. Th~s could serve as a cr~t~cally needed
deterrent to the encouragement and stimulation of such violence.
Such emergency federal enforcement teams should be dispatched immediately into Greensboro, Wrightsv~lle, Chatta~oo~a! At~anta, Buffalo,
and wherever the signs of such v~olence and ~nt~m~dat~on break out.
Such a national plan for immediate fed2ra~ re~ponse to ac~s
of violence and intimidation against Black and m~nor~ty peoples ~s
essential to meet the national crisis which flows from the almost
universal widespread lack of knowledge of even the existence of
these federal criminal statutes. Virtually no one knows about
these laws making it a federal crime to plan and conspire to use
violence and threats of violence to undermine the elementary equal
constitutional rights of citizens, Black and wh~te . . Even lawyer~,
judges, and legislators are hardly aware of the~r ex~~tence. Th~s
is no accident. Since 1877 when the infamous Hayes-T~lden "compromise" resulted in the abandonment of federal enforcement of the
vlartime promises of equality and freedom for the supposedly emancipated Black people there has been a conscious "burial" of the
criminal and civil f~derai anti-klan statutes. This "burial"
resulted in a climate which allowed the klan to lynch, murder,
~astrate, burn, bomb, and terrorize Black people back into virtual
slavery. For a brief period in the 1960's, these statutes were
momentarily "unburied".
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Once again, the moment has corne when there is a crying need
for a massive national campaign which utilizes every conceivable
avenue of approach to educate the Nation. Everyone in the country
must be made aware that it is a serious federal crime to participate
in acts of violence or intimidation against Black and minority
people, and that such crimes will be vigorously prosecuted. Such
a "resurrection" of the federal criminal anti-klan statutes could
serve as a massive and effective deterrent to the spreading of
these acts of violence and harassment.
The second arong of the strategy also developed in the
early 1~60's, woul be the immediate seeking of national federal
injunctions by the federal government itself against the developing
conspiracies to violate the civil provisions of the federal antiklan and civil rights statutes 42 USC §197l, 1981, 1982, 1983,
1985, 1986, 1988, and 1989.
(See Appendix A.) These statutes,
first passed after the Civil War and then amplified and strengthened
in the 1960's, prohibit any action or conspiracy to use violence
or intimidation to interfere in any way with the exercise of constitutionally protected rights of citizens. They provide for the
issuance of federal injunctions against any activities designed to
interfere with the exercise gf these constitutional rights. Su,~h
an injunction was obtained by the Justice Department in 1965 in an
action entitled, "The United States Against the Original Knights
of the Ku Klux Klan". United States v. Ori inal Kni hts of the
Ku Klux Klan, 250 F. Supp. 330 E.D. La. 1 65, 3 judge court.
In a h~storic opinion written by Circuit Judge John Minor Wisdom
of the United States Court of Appeals for the Fifth Circuit, the
federal court held that the United States government had the power
and the duty to seek federal injunctive relief to restrain and stop
Ku Klux Klan activities designed to harass and intimidate the Black
people who were demanding enforcement of their most elementary
constitutional rights of equality, as well as white people in the
South and throughout the country who were supporting their demands.
The opinion of Judge Wisdom, one of the most respected members of
the federal judiciary, goes directly to the heart of the grave
problem which was then erupting in the early 1960's and which has
now re-emerged in such serious dimensions. Judge Wisdom described
the action instituted by the Department of Justice in these terms,
"This is an action by tht:! Nation against a klan. The United
States of America asks for an injunction to protect Negr.o citizens
in Washington Parish, Louisiana,seeking to assert their civil
rights. The defendants are the Original Knights of the Ku Klux
Klan, an unincorporated associationj the "Anti-Communist Christian
Association, a Louisiana Corporationjand certain individual klansmen, .. " And then in sweeping terms,Judge Wisdom sets forth the
heart of the Court's conclusion as to why the injunction requested
by the Department of Justice had to be issued:
"In deciding to grant the injunction prayed for, we
rest our conclusions on the finding of fact that,
within the meaning of the Civil Rights Acts of
1957 and 1964, the defendants have adopted a pattern
and practice of intimidating, threatening, and
coercing Negro citizens in Washington Parish
for the purpose of intl'rfering with the civil
rights of the Negro citizens. The com¥ulsion
wjthin the klan to en~age in this unlaw ul conduct is inherent in t e nature of the klan.
This is its ineradicable evil.

~ ~--~-------------------------..
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of a sham organization. 'The Anti-Communist Christian Association', or brazenly resorting to violence
on the open streets of Bogalusa. are a "fearful
conspiracy against society * * * [holding] men
silent by the terror of [their acts] and [their]
power for evil'." (Wisdom opinion supra at p.334)
(emphasis added)
Based upon these fundamental conclusions, the federal
three-judge court composed of Judges Wisdom. Christenberry. and
Ainsworth. issued a sweeping injunction against "assaulting.
threatening, harassing, interfering with or intimidating, or
attempting to assault. threaten. harass. interfere with or
intimate ... Negro citizens from exercizing their equal rights
under the laws and Constitution of the United States". (For
the benefit of the Committee, I have attached a copy of this
historic injunction as Appendix C to this statement.)
Under the powerful principles set down by Judge Wisdom
and the other judges of the Fifth Circuit in 1965, injunctive
actions should be immediately brought by the Department of Justice
nationally, regionally, and locally. No such actions have been
instituted by the Department of Justice as of the present time.
It is essential to emphasize the lesson of the 1960's as to the
central importance of such injunctive actions as a principal
deterrent to klan and other violent activities and threats
against Black and minority peoples. Such injunctions dealing
with prospective conduct have the potential of performing an
invaluable service in the first instance in educating and teaching
entire communities about the federal mandate against the perpetration of such violence and harassment. Judge Wisdom's original
injunction contained a mandate that a copy of the injunction be
posted "conspicuously" at all meeting places of the enjoined
organizations. The order was to "be posted at all times and
during all meetings". Such orders are available to be publicly
distributed in the hundreds of thousands of copies allover a
town. a city, a state. They can become the basis for public
meetings in schools, colleges, and every community organization.
They will say loudly and clearly what needs to be heard from
one end of this land to the other -- that the wave of rising
violence and intimidation against Black and minority peoples is
in total violation of the Constitution and laws of the United
States and will be rejected and repudiated by every American
cOmr:litted to the deepest principles and promises of this country.
Moreover, the issuance of these injunctive orders permits
an immediate and swift federal legal response to ,any eruption
whatsoever of such violence or harassment. Using the federal
contempt power and instituting immediate proceedings enforced
by federal marshalls and the federal subpoena power offers a
tremendously important opportunity to assert a federal presence
into every situation developing anywhere in the country in which
such violence or harassment occurs. Once again this would
accomplish the desperately needed deterrent impact of a forceful,
widespread public recognition of the fact that there Hill be
federal intervention to protect the equal rights of all Americans.
The apparent hesitation of the Department of Justice to
follow the clear mandate of the anti-klan and civil rights
statutes and·institute widespread civil injunctive actions,
which would have sweeping deterrent and educational impact.
must be immediately overcome. In the 1960's, the Department
was similarly reluctant to invoke the federal authority available
in the anti-klan and civil rights statutes. Only after the
greatest pressure from civil rights organizations in the South.
national civil rights and civil liberties organizations throughout the country, and from national religious, labor, and civic
organizations, did the Department resort to the power mandated
to it in federal law to institute either criminal actions or
civil injunc-tive proceedings against klan and other organizations
and individuals engaged in violence against Black and minority
peoples.
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Once again we are at a crucial turning point. Faced
with federal governmental inaction. (and state or local inaction
or ev7n sometimes complicity in such actions and harassment. in
ce:ta~n l~calities where this violence has erupted most openly).
pr~vate c~tizens and their organizations. using private attorneys.
have brought actions in federal courts seeking injunctive protection and relief. A few examples are the federal actions
recently initiated in Chattanooga. Tenn.; Decatur. Ala.;
Greensboro, N.C.; and Wrightsville, Ga. (For the use of the
Committee. I have attached Appendix D. describing these actions.)
The Center for Constitutional Rights and the Southern Poverty
Law Center have been deeply involved as private counsel in
bringing these actions which seek to invoke the federal power
created in the anti-klan and civil rights statutes. In the
early 1960's. actions brought by the Council of Federated Organizations of Mississippi. the Student Non-Violent Coordinating
Committee. the Southern Christian Leadership Conference, the
Congress for Racial Equality. and the National Association for
the Advancement of Colored People, began the process of resurrecting the powerful civil rights remedies. In the same way
these new actions (see Appendix D) presently being pressed in
Chattanooga, Decatur, Greensboro, and Wrightsville, and in other
localities must be the occasion for demanding that the national
government meet its responsibilities under the Constitution and
statutes of the Congress to invoke immediately the federal power
present in this two-pronged strategy based upon the existing
anti-klan and civil rights statutes.
The Rowe Task Force Report dramatizes the seriousness
of the reluctance of the executive branch of government to move
swiftly and decisively to utilize the existing criminal and
civil remedies against the rising tide of violence and harassment against Black and minority people. That reluctance is
especially dangerous when it is juxtaposed to the frightening
information contained in the Rowe Task Force Report revealed
in articles appearing in the New York Times on February 17 and
18 of this year. These articles reveal grave government complicity and misconduct in connection ~Yith episodes of klan
violence and misconduct in the past. These articles reported
that four attorneys assigned by the Attorney General to investigate charges involving one Gary Thomas Rowe, Jr., a paid
informant ~yorking for the FBI, filed a report with the Department
of Justice. The 302 page report reveals that the FBI knew about.
condoned, and covered up its own info:rmers role inside the Ku
Klux Klan in the early 60's and participated and incited violent
attacks upon Black people and civil rights activists. Despite
the extraordinary fact that the Department has refused to
release this report for public consideration, the New York
Times reported the following conclusions from the Rowe~
Force Report:
"J. Edgar Hoover blocked prosecution of four ku
klux k1ansmen identified by agents of the
Federal Bureau of Investigation as the bombers
~vho killed four black children at the 16th Street
Baptist Church here in 1963, ... '.'
"Mr. Hoover's office had also been informed
that Mr. Hall [(an FBI klan informant)] had
once volunteered [to] kill the Rev. Fred L.
Shuttlesworth, [Birmingham's] leading black
civil rights leader, as part of a klan assassination plot exposed by Mr. Rmve ... "
"The report also criticized the bureau for
failing to protect the Freedom Riders after
its Director, J. Edgar Hoover, ~yas informed
in advance about the ambush and ... that Mr. Rmle,
armed with a 1eadweighted baseball bat, would
lead one of the klan attack squads."
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This Committee should institute such an investigation
at once and demand the immediate production of the Rowe Task
Force Report. The Committee should inquire into whether there
is any intention to prosecute those in the government responsible
for allowing participation of government agents and informers in
the instigation and perpetration of crimes of violence against
Black and minority peoples. Only such a full scale public disclosure, prosecution of past crimes that are revealed, and prohibition of any such future misconduct, will restore any confidence
that the federal government is in fact committed to the enforcement of the federal laws guaranteeing the equality and freedom
promised by the Constitution.

"Agents of the Federal Bureau of Investigation
~new.about and apparently covered up involvement
~~ v~olent attacks on blacks, civil rights acti~~s~s and journalists by its chief paid informer
~ns~de the ku klux klan in the early 1960's ... "
"The report is more conclusive as to Mr. Rowe's
involvement in nonfatal klan attacks. In
general, the investigative force supports
Mr. Rowe's contention that bureau agents initially warned him not to become involved in
violence but later ignored or accepted his
participation ... as essential to maintaining
his cover. Field agents apparently covered up
Mr. Rowe's violence, by failing to report it
to their superiors and by disregarding indications of illegal conduct."
"Field agents told the task force that violence
again~t b~a~ks was.essenti~l, if regrettable,
to ma~nta~n~ng an ~nformer s cover as a militant
segregationist ... "
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~e Rowe Task Fo:ce Report a~parently reveals many facts
wh~ch ra~se grave quest~ons concern~ng possible federal governmental misconduct and complicity with resoect to the klaninsti 9ated violence ~n the 1960's, including: (1) delibeT~te
b~ock~ng of prosecut~on of the perpetrators of serious racial
v~olence, ~2) deliberate use.of informants with knowledge
that such ~nformants had a h~story of violence and continued
to engage in violence, (3) failure to protect against and/or
warn about violence against civil rights demonstrators which
the FBI knew would occur, and (4) cover up of the violent and
criminal acts of FBI informants.
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In the face of the revelation of the existence and
contents of the Rowe Task Force Report, the recent announcement
o~ Dec:mber.4th by the Department
of Justice that under guidel~nes Just ~ssued, government informers may participate in
"some crimes" ~hile as~istin~ in federal investigations,
assumes potent~~lly fr~ghten~ng proportions. The guidelines
p~rport to bar ~nformers from actually engaging in "acts of
~~o~en~e".
However, in light of the Rowe Task Force Report,
~t ~s ~mportant to determine whether the new "guidelines"
sanction participation by informers, like Rowe in the crimes
of planning and instigating acts of violence i~ violation of
the anti-kla~ and civil.rights statutes. And in light of
these startl~ng revelat~ons, what are the conclusions to he
drawn concerning the recent indications that an agent of the
Federal Bureau of Alcohol, Tobacco, and Firearms, as well as
a Green.s,b<;>ro police informant, participated in the planning
and carty~ng through of the recent shootings and murders of
the anti-klan demonstrators in Greensboro at the November 3
'
1979 rally?
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The problem being examined here today highlights the
critical importance of the role of this Committee. There is
an urgent need at this moment in the Nation's history to unearth
the remedies first fashioned by the Reconstruction Congress to
meet the threat of planned conspiracies to undermine the contitutional guarantees of equality and freedom to all people in this
country. There is a pressing need to educate the Nation and all
its peoples that these remedies do exist and will be enforced.
Most fundamental of all is the need to alert the Nation to the
danger of a new 1877, the danger of another attempt to bury the
elementary promises of freedom and equality set forth in the 13th,
14th, and 15th Amendments.
I would urge that this be but the first of an extended
series of hearings. The Committee should hold hearings in areas
of the country where the conspiracies to violate the anti-klan
and civil rights statutes have been most overt. Further hearings
should be held in Washington, D.C. to explore fully the serious
questions which will be raised at the regional hearings.
Just as the historic hearings of the Congress after the
Civil War into the rise and impact of the organized efforts to
use massive violence against the newly emancipated Black people
led to the enactment of the anti-klan and civil rights statutes,
so these hearings over a hundred years later must lead to a deep
and full consideration of methods of massive and effective enforcement of the remedies for the protection of the constitutional
guarantees of freedom and equality contained in these statutes.
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These indications of governmental misconduct and complicity in the instigation and perpetration of violence and
har~ssmen~ a ainst Black and minority peoples are especially
9
ser~ous w~th~n the framework of governmental failure and
reluctance to fully enforce the federal remedies in the antiklan and civil rights statutes. The inference begins to emerge
that the federal government is committed to "looking the other
way", if not actually ",quietly" approvin~ this course of conduct, when the violence against Black an minority peoples
occurs. It is essential that this dangerous illusion be
e:ased at once. There is the urgent necessity for an immed~ate full-scale investigation into and public exposure of
any governmental misconduct in respect to such violence
including failure to prosecute under federal statutes a~y such
participation in or toleration of conduct condemned under the
anti-klan and civil rights statutes.
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I·rev.cnth°f!: rellefl Injunction, rebuttable literacy prcHumlltlonl
lIablllt,. of United Stntrle to .. co"tlll Stote nil purt)' ddendant

CIVIL STATUTES

(C) Whenever any person has engaged or there are reasonable
grounds to believe that any person is about to engage in any act or
practice which would deprive any other person of any right or privilege secured by subsection (a) or (b) of this section, the Attorney
General may institute for the Unitcd States, or in the name of the
United States, a civil nction or other proper proceeding for preventive relief, including an application for a permanent or temporary
injUnction, resh'aining order, or other order. If in any such proceeding literacy is a relevant fact there shal1 be a rebuttable presumption that any person who has not been adjudged an incompetent .and who has completed the sixth grade in a public school in, or
a prlva~e school accredited by, any State or territory, the District of
ColumblR, or the Commonwealth of Puerto Rico where instruction is
c~rried. on predominantly in the English language, possesses sufficient literacy, comprehension, and intelligence to vote in any election. In any proceeding hereunder the United States shal1 be liable
~or ~osts the same as a private person. Whenever, in a proceeding
instituted under this subsection any official of a State or subdivision thereof is al1eged to have committed any act or practice constituting a deprivation of any right or privilege secured by subsection
(a) of this section, the act or practice shal1 also be deemed that of
the State and the State may be joincd as a party defendant and, if
p.rior to the institution of such proceeding, such official has re:
Signed or has been relieved of his office and no successor has assumed such office, the proceeding may be instituted against the
State ..
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voting rights-Race, color, or previous condition
not to affect right to vote; uniform standards for
voting quai:fication; errors or omissions from
papers; literacy tests; agreements between At.
torney General and State or local authorities;
definitions
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(a) (1) All citizens of the United States who are otherwise qualified by law to vote at any election by the people in any State, Territory, district, county, city, parish, township, school district, municipality, or other territorial subdivision, shall be entitled and allowed to vote at all such elections, without distinction of race, color,
01' previous condition of servitude; any constitution, law, custom,
usage, 01' regulation of any State or Territory, or by or under its authority, to the contrary notwithstanding.
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(2) No person acting under cGlor of law shall-

I

(A) in determining whether any individual is qualified under
State law or laws to vote in any election, apply any standard,
practice, or procedure different from the standards, practices, or
procedures applied under such law or laws to other individuals
within the same county, parish, or si."1i1ar political subdh'ision
who have been found by State officials to be qualified to vote;

I

JurJadlctiolU exhauat10n of olht:r remedlea

Intimidation. threata, or C!ocrclon

(b) No person, whether acting under color of law or otherwise,
shall intimidate, threaten, coerce, or attempt to intimidate, threaten,
or coerce any other person for the purpose of interfering with the
right of such other person to vote or to vote as he may choose, or of
causing such other person to vote for, or not to vote for, any candidate for the office of President, Vice President, presidential elector,
Member of the Senate. or Member of the House of Representatives,
Delegates or Commissioners from the Territories or possessions, at
any general, special, or primary election held solely or in part for
the purpose of selecting or electing any such candidate.

(d) The district courts of the United States shall have jurisdiction of proceedings instituted pursuant to this section and shall ex-'
ercise the same without regard to whether the party aggrieved shall
have exhausted any administrative 01' other remedies that may be
provided by law.
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(B) deny the right of any individual to vote in any election because of an errol' or omission on any record or paper relating to
any application, registration, or other act requisite to voting. if
such error or omission is not material in determining whether
such individual is qualified under State law to vote in such
election; or
(C) employ any literacy test as a qualification for voting in
any election unless (i) such test is administered to each individual and is conducted w);)'.llly in writing, and (ii) a certified
copy of the test and of tlle answers given by the individual is
furnished to him within twenty-five days of the submission of
his request made within the pel'iod of time during which records
and papers arc required to be retained and preserved Il\lrliu~nt
to sections 1974 to 1974e of this title: Pl'ovided, ho1t'ever, That
the Attorney General may cnter into agreements with appropriate State or local authorities that preparation, conduct, and
maintenance of such tests in accol'dance with the provisions of
applicable State 01' local law, including such special provisions
as are necessary in the preparation, conduct, and maintenance of
such tests for persons who are blind or otherwise physically
handicapped. meet the purposes of this subparagraph and constitute compliance therewith.
(3) For purposes of this subsection(A) the term "vote" shall have the same meaning as in
subsection (e) of this section;
(B) the phrase "literacy test" includes any test of the ability
to read, write, understand, or interpret any matter.
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Order quallt)"h,,; ,'erMon to ,·ote. applicaHonl hcnrillga "otlng
rete-reu, lranarulUnl ot rel,ort and order, certlflcmte
of qunlUlcntlonl ,Ietlnillon.
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(e) In any proceeding instituted pursuant to subsection (c) of
this section in the event the court finds that any person has been
deprived on account of race or color of any right Ol' privilege secured by subsection (a) of this section, the court shaH upon request
of the Attorney General and after each party has been given notice
and the opportunity to be heard make a finding whether such deprivation was or is pursuant to a pattern 01' practice. If the court
finds such pattern or practice, any person of such race or color resident within the affected area shall, for one year and thereafter until the court subsequently finds that such pattern or practj~e has
ceased, be entitled, upon his application therefor, to an order declaring him qualified to vote, upon proof that at any election or elections (1) he is qualified under State law to vote, and (2) he has
since such finding by the court been ea) depriv!!d of or denied under color of law the opportunity to register to votc 01' otherwise to
qualify to vote, or (b) found not qualified to vote by any person acting '.In del' color of law. Such order shall be effective as to any
elp~tion held within the longest period for which such applicant
could have been registered or otherwise qualified under State law
at which ~"e anplicant'1 qualifications would under State law entitIe him to VOl".
Notwithstanding 'l"V i"consistent provision of State law or the
action of any State officer or court; an applicant so declared qualified to vote shall be permitted to vote in any such election. The Attorney General shall cause to be transmitted certified copies of such
order to the appropriate election officers. The refusal by any such
officer with notice of such order to permit nny person so declared
qualified to vote to vote at an appropriate election shall constitute
contempt of court.
An application for an order pUI'suant to this s.ubsection shall be
heard within ten days, and the execution of any order disposing of
such application shall not be stayed if the effect of such stay would
be to delay the effectiveness of the order beyond the date of any
election at which the applicant would otherwise be enabled to vote.
The court may appoint one or more pel'sons who are qualified \'otel's in the judicial district, to be known as voting referees, who shall
subscribe to the oath of office required by Revised Statutes, section
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have been to any extent administered by a person fou~d in the proceeding to have violated subsection (a) of this ~~ct1on; an,d the
words "qualified undel' State law" shall mean quallfled accor~lllg to
the laws, customs, 01' usages of the State, and shall not, III any
event, imply qualificutions more stringent, than those uS,ed by the
persons found in the proceeding to have vlc>lnted subsection (a) of
this section in qualifying persons other tr.J\n those of the race 01'
col~r against which the pattern or practice of discrimination was
found to exist.

1757; to serve for such period as the court shall determine, to re-

ceive such applications and to take evidence and report to the court
findings as to whether or not at any election 01' elections (1) any
such applicant is qualified under State law to vote, and (2) he has
since the finding by the court heretofore specified been (a) deprived of or denied under color of law the opportunity to register to
vote 01' otherwise to qualify to vote, or (b) found not qualified to
\'ote by any person acblg under color of law, In a proceeding befOl'e a voting referee, the applicant shall be heard ex parte at such
times and places as the court shall direct. His statement under oath
shall be prima facie evidence as to his age, residence, and his prior
efforts to register or otherwise qualify to vote, Where proof of literacy 01' an understanding of other subjects is required by valid
provisions of State law, the answer of the applicant, if written,
shall be included in such report to the court; if oral, it shall be taken down stenographically and a transcription included in such report to the court.

Cou~cmlill

Upon receipt of such report, the court shall cause the Attorne,l'
General to tran'smit a copy thereof to the State attorney general and
to each party to such proceeding together with an order to show
cause within ten days, or such shorter time as the court may fix,
why an order of the court should not be entered in accordance with
such report. Upon the expiration of such period, such order shall
be entered unless prior to that time there has been filed with the
court and served upon all parties a statement of exceptions to such
report, Exceptions as to matters of fact shall be considered only if
supported by a duly verified copy of a public record or by affidavit
of persons having personal knowledge of such facts or by statements 01' matters contained in such report; those relating to matteI's of law shall be supported by an appropriate memorandum of
law, The issues of fact and law raised by such exceptions shall be
determined by the court or, if the due and speedy administration of
justice requires, they may be referred to the voting referee to determine in accotdance with procedures prescribed by the court, A
hearing as to an issue of fact shall be held only in the event that
the proof in support of the exception disclose the existence of a
genuine issue of matel'ial fact. The applicant's literacy and understanding of other subjects shall be determined solely on the basis of
answers included in the report of the voting referee,
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In any proceeding brought under subsection (c) of this section to
enforce SUbsection (b) of this section, or in the event neither the
Attorney General nol' any defendant files a request for a threejudge court in any pI'oceeding authorized by this subsection, it shall
be the duty of the chief judge of the district (01' in his absence, the
acting chief jUdge) in which the case is pending immediately to designate a judge in such district to hear and determine the case, In
the event that no judge in the district is available to hear and determine the case, the chief judge of the district, 01' the acting chief
judge, as the case may be, shall certify this fact to the chief judge
of the circuit (or, in his absence, the acting chief judge) who shall
then designate a district 01' circuit judge of the circuit to heal' and
determine the case,
It shall be the duty of the judge designated pursuant to this section to assign the case for heal'ing at the earliest practirable date
and to eause the case to be in every way expedited,

R,S, § 2004: Pub,L, 85-315, Pt, IV, § 131, Sept, 9, 1957, 71 Stat.
637; Pub,L, 86-449, Title VI, § 601, JlIay 6, 1960, 74 Stat, 90: Pub,L, ,
88-352, Title I, § 101, July 2, 1964, 78 Stat. 241; Pub,L, 89-110, § 15,
Aug, 6, 1965,79 Stat, 445,
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(g) In any proceeding instituted by the United States in any district court of the United States under this section in which the Attorney General requests a finding of a pattern 01' practice of discrimination pursuant to subsection (e) of this section the Attorney
General, at the time he files the complaint, or any defendant in the
proceeding, within twenty days after service upon him of the complaint, may file with the clerk of such court a request that a court
of three judges be f.onvened to hear and determine the entire case,
A copy of the request for a three-judge court shall be immediatelY
furnished by such clerk to the chief judge of the circuit (or in his
absence, the presiding circuit judge of the ci!'cuit) in which the
case is pending, Upon receipt of the copy of such request it shall
be the duty of the chief judge of the circuit or the presiding circuit
judge, as the case may be, to designate immediately three judges in
such circuit, of whom at least one shall be a circuit judge and another of whom shall be a district judge of the court in which the
proceeding was instituted, to hear and determine such case, and it
shall be the duty of the judges so designated to assign the case for
hearing at the eal'liest practicable date, to participate in the hearing
and determination thereof, and to cause the case to be in every way
expedited, An appeal from the final judgment of such court will lie
to the Supreme Court,
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Three",Jullge dl"trlct courU hearinG'. determlnQltion. expedition of action,
"co\'I('w by Supnme COllrt, .lngle"Jud,;o dlatrlct courU h('nrlnJ:'1
detrrml"ntloh. eXlu~dltlon of action

The court, 01' at its direction the voting refel'ee, shall issue to
each applicant so declared qualified a certificate identifying the
holder thereof as a person so qualified,
Any voting referee appointed by the court pursuant to this
SUbsection shall to the extent n. t inconsistent herewith have all the
powers conferred upon a master by rule 53 (c) of the Federal Rules
of Civil Procedure, The compensation to be allowed to any persons
appointed by the court pursuant to this subsection shall be fixed by
the court and shall be payable by the United States:
Applications pursuant to this subsection shall be determined 'expeditiously, In the case of any application filed twenty or more days
prior to an election which is undetel'mined by the time of such election, the court shall issue an order authcil'izing the applicant to vote
pI'ovisionally: P/'ovided, however, That such applicant shall be qualified to vote under State law, In the case of an application filed
within twenty days prior to an election, the court, in its discretion,
may make such an order, In either case the order shall make appI'opriate provision for the impounding of the applicant's ballot pending determination of the application, The court may take any other
action, and may authorize such referee or such other person as it
may designate to take any othel' action, appropl'iatc 01' necessary to
carry out the provisions of this subsection and to enforce its decrees, This subsection shall in no way be construed as a limitation
upon tlie existing powers of the court,
When used in the SUbsection, the word "vote" includes all action
necessary to make a vote effective including, but not limited to, registration or other action required by State law prerequisite to \'oting, casting a ballot, and having such ballot counted and included in
the appropriate totals of votes cast with respect to candidat.es for
public office and propositions for which votes al'e l'ecei\'aJ in an
election; the words "affected area" shall mean any subdivi~ion of
the State in which the laws of the State relating to voting are 01'

nHHlgument ot ('ollultell

Any person cited for an alleged contempt under this Act shall
be allowed to make his full defense by counsel learned ,in the law;
nnd the court before which he is cited or tried, or some Judge thereof shall immediatelY, upon his request, assign to him such counsel,
n~t exceeding two, ns he may desire, who shall ha~e fl:ee access to
him at all reasonable hours, He shall be allowed, III hiS defense to
- make nny proof that he can produce by lawfu,l wi~nesses, and shal~
have the like process of the COUI't to compel hiS wI~nesses, to appeal
at his trial 01' hearing, as is usually granted to compel witnesses to
appear on behnlf of the prosecution, If such person shnll be foun,d
by the court to be financiallY unable to provide for such counsel, It
shall be the duty of the court to provide such counsel.
(f)
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It"I,d, lu&: III'r""",,, ,., rh:h'"6 fir Ilrh u,',;.. .oe

§ 1931.

If twu III' nl"I',' 1,,'r'WIIK in any 1'1:lIel 01' TCI'I'i!UI',I' cUIIKpil'c "I'
)'11 ill eli~ltlIi,e' 1111 thl' hiJ!hwa~' 01' on the pl'l'mise,~ nf anlllhcl', fOl' the
]1111'1"15(1 "f rI<'pl'il'illl(, cilhe'I' dil'cctl,l' ClI' inelll'C!ctly, 1II1~' Ill'r~OIl III'
d:,," "f I"'I'~UII:; llf IIIl' "'IlIlt! I",,,tccl iun Clf the lillI'S, aI' of NIHnl
pl'il'ilt":I's lind illllllllllilil's IIncl"I' the 1:tII'S: ClI' fUI' thc pllrpOse! of
""t'I't'lItil,,, III' hirlC"'I'illJ~ tl1C' c""~tilutl"1 autlllll'itic5 of any ~tlllc 01'
'I\'I'I'illJ'T frlllll ,dl'ill,: CI" sccnl'illll to /III "CI'~OIlK within such Hl:lte
III' 'I'CI'I'itlll'~' lhe crll.:aI PI'otl'ctilln oj' the laws: 01' if two or /I101'C 1'1'1'"
son~ cun~l'il'u lo pl'evemL It>' fu,'ce, iulilllic!uliun, 01' thl'l'al, :111)' cili7.1)n who i~ hlwfull~' ('ulilll'el to I'Clll', f,'olll givins; his :;IIII]llIrl \'1' nd1'1I"acy in n legal n\:lnnel', lowa"ll 01' in Caval' oC lhe clection of IIny
lawfully qunlifieu person ns :111 clcclol' Cal' President aI' Vice PI'csiclcnt, 01' :IS a Mcmbcl' of COnUI'CKS of the United Stales j or to i,JjnJ'l)
:tIlY citizen in person 01' propcl'ly on account of such SUppOI't ai' ndI'ocacy: in any case of conspil'ac)' set forth in this section, if one or
mol'c pet'sons cnungt!d thcrein do, aI' cnuse to bc dOIlC, IInr act in
flll'thcranct! oC the object of such conspimc)', whercby anothel' is injured fn his pel'son 01' PI'Opcl'ty, 01' depl'il'cd of hlwinl!' nne! excl'cisilll( nny right 01' privilcge oC 1\ citizen of the United f;tates, the parI)" so injurcd 01' deprivcd may hal'e an nction fOl' the rCCOI'CI'Y of
dttmngcs, occnsioncc1 by Ruch injul'Y at· rlcpl'ivntion, nRninst :tuy one
or mure of thc conspirutol'S,
n,s, § 1080,
t:l)

gIJllal ri;;hls lIIull'r the 1:1.11'

All fll'I'MIl,~ within the jlll'isdiction of lhe Ullitcd Slatcs shall havu
lhu ~allle right ill cI'ery Slatc nnd T~I'I'itor~' to nJIII(e nnd enf(II'ce
conll'acts, to SIlC, be pllI'lies, uive ('I'idcncc, nnd to the full :lnd cqunl
benefit oC nil Jaws and procel'dinl(s for the ~ecurity oC pCl'sons :lIIrl
fI,'opel'ly as is tnjoycd by while cili7.1'JlS, and shall he sulljcd lo like'
Jlullishment, ]lain~, pcnalties, taxes, Iicenscs, and exactions or evcl';'
kind, nnd to no othcl',
H,S, § 1077,

§ 1982.

Property rights of citizens
All citizens of the United Slates shall hal'c thc same l'iI:ht, ill cvcry Stale nnd TCI'l'itoI'Y, as is enjoyed ily whitc citizcns thcrcof lo
inhcl'it, pUl'chasc, leasc, scll, hold, and conl'cy real and personal
propcrty,

n,s,

§ lOn,

§ 1933.

Ch'il acHoll for deprivation of righl~

§ 1985.

EI'Cl,)" I1CI'son wh!), unelel' colol' of any stalutc, ol'elinance, I'es;ulaliun, custolll, 01' USlIIW, nf allY Slale u" Tl'l'I'itol'r, subjects, 01' causes
10 IIC' subjectec!, :Iny citizcn of the United Slntcs 01' othel' Ilel'son
within lhc jUl'isdklilln thel'cof to the e!cllI'h'alion oC any ri!:hts,
11I'h'ilelw~, ClI' immullilil.'s Sl'l'lII'crl hy lhl' Constilullon ancl laws, shall
be liable lo lhe ]lnrl,I' injnl'cr! in an adion at law, ~uit ill cquity, 01'
CllIll'l' PI'O]1!'I' IU'occcdins; COl' I'edl'l'~s,
ItS, § I !I7D,

Ii
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§ 1985.

Conspil'acy to interfere wHh civil rights-Prcventing officer froUl pCl'Corming chilies
(1) IC two aI' nllJl't. PCI'MIIS in nny Statc 01' Te'I'I'itfll'Y conspil'o lo
1>r~I'cnt, hy fOI'Cl', intimidation, aI' thl'cat, any pcrson from ncccplinlr
or holdin~ nny office, lI'ust, 01' plncc oC confirlencc unclcl' the Unitcd
~tntcH, UI' frol11 cli~chal's;inu any duties thereof; ai' to inducc by like
means any oCficol' of the United Stntcs lo lenve any State, distl'ict,
(II' place, whel'c his elulieij as an oUiccl' nl'e I'CquiJ'ed to ilc PCI'fUl'I1ll'e!, or lo injul'c him in his pel'son 01' Ill'ollel'ty on nccount of his
Inwful disch:u'ue "f tho dulics of his officc, or v:hile clIgal(crl in lhe
lawCul dischnJ'S;o tllt'I'l'of, 01' to injul'e his propel'ty so as to molest,
intel'ruj)t, hhHlcl', or impcde him in thc dischal'ge of his official du-

lies:

)
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J..... Of'IOI IntlmldnliJaJ.: I'nrl)·, wlfut"JlCJIj,

nr Jurur

(2) If two 01' lilliI'(' 1)(,I'son5 in any Stnte 0\' 'I'erJ'itol'y conspirc to
detcr, hy forre, intimici:ltion, a" thrcat, nn)" 1I:II'ly 01' witncss ill nny
ronl't of lhc Unilcli Sln!!'5 Cl'om nttcnding such court, aI' Crom tl)sli[yillJ( 10 nn~' maltl'I' !,c'ncling thcI'cin, fl'ecly, Cully, and It'ulhCully, 01'
to i,,jIlI'C' snl'h pal'l,l' 01' witncss in his pcrson 01' l)rOpel'ty on account
,,[ hil' hlwins; so :Ilknrh'cl 01' testificd, 01' to influullce thc ,"crelict,
prc,cnlmcnt, 01' inclicln1l'nt of any S;I':1nrl 01' Jletit JUI'Ol' in any such
COIII'I, 01' to illjlll'C snch jUl'ol' in his Pl'I'~on 01' Pl'op!'I'ly on nccount
oC :IIIY I'l'l'Clict, prescntment, U\' inuictmcnt hwfully :I~~cnlcc! to ill'
him, 01' of hi~ IlI'illl: "" lluvillg hcen such JUI'OI'; aI' iC two III' more
pCI'Rlln~ crllw"il'l) C(II' thc pllrpose or impeding, hinderins;, obsta'ut'tins;, 01' c!ef!':ltin)!, in any IIHlIIIll'I', lhc clue course ofjllstice in lillY
f;lnl" OJ' Tl'ITitCll'y, wit h inlcnt to dcny lo 1/11)' cilizclI lhc <,qual IIl'O!t'clinn oI IIII' l:cw~, n,' III injll"c him 01' hi~ IlI'opcrly fOl' lawfully cnIn'Tinlf, nl' :Jlt"II1]1lillJ( III I'IIIIH'l'C, llll' right of nny pCI'son, aI' cl:t~~
of ll('r~On~, If) til!' "rJlHlI prolectiun of the IUI\'s:

alJout lo he cOlllmitted, and ha\'in!!' powel' lo PI'CI'cnt aI' nid in PI'Cventing lhe commission of the same, neglects or refuscs so to tlo, if
snch 11'I'on/:CIII act be committed, shall bc liable to Lhc party injured,
or hi~ Ie!::t I l'clu'csl'nl:llh'l'S, fOl' :til d:tmages caused by such Wl'ongful :tct, which SUdl PCI'SOIl by reasonnble dili!!,cnce could havc pl'eI'cnlctl; nlld such damagcs may ile I'eco\'ered ill all action on thc
casc: and :tn)' nlllllhl'I' oC pel'SOIlS guilty of such wI'ongiul ncglect or
refusal may bc joined as defelluants in the nction; aIle! if thc death
uf (111)' II:1I't)' he causce! hy allY such wl'on!(ful act and nc,rlecl, the les;al I'Clll'cscntalivcs of the elccellsed shall hnvc such nction thel'cfol',
:tile! may I'CCOI'CI' not cxceeding ~5,OOO damagcs thcrein, fOl' lhe ucncfil of the widow of the e!~ccasetl, if thel'e ue one, and if thore bc no
widow, thell Cal' thc ucncfit of the next of kin of the deceased, But
no nclinn uncleI' thc provisions oC this scction shall ue sustaincd
which is not commenccd within aile year aftel' thc cause of action
has IIccl'ucd,
ItS, § IUS!.
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J~\'CI'Y pel'son who, hal'inl( knowledglJ th:tt nny of till' wrollgs conspil'~c1 lo be dOllo, nnd mentioned in scdion I~S5 of this tille, al'e
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r'l'oCl't'(linl~S

ill l'ilHliratioll of ci\'ill'i!-;hts

Th,' jul'isllit'li1Jl1 ill cil'i\ nnd cJ'iminnl lI1attcl'~ cr,l/Iferl'C~cl on the
.Ii~fl'icll'rlllrts h,l' (II(' pl'o\'isions of (hi:< chaptcl' ami 'I'ille IS, fol' Ihc
lI1'nfl'e'tiun of all 1ll'I':<onr 'II the Unitl,.1 filalcs in thl'i1' ch'il I'i)!hts,
:lIIel fill' IIwi!' rinelil'utinll, shull hu r)«'I'cisecl IIncl l'nfell'cl'd in confel/'mily wilh Ihe I:I\\,,~ oj' thn Unitl'cI 5t:ttc~, '0 f:II' 115 :;uch !JIII'R nl'e
~nit:II.", In ral'l'r till' ~ame into cff\'cl; hut in all cn~~~ wh~rt! lIwy
:tl'" nut :ulnptl'll to the ol,ject, 111' al'c clefkirnt in'lh!! 11l'o\'isions nrcc.'~sar,\' til fu"ni~h ~nil:tbll' 1'C)lIIcdies anll punish offcn~cs n)!:tin~tl:t\\',
th~ ~Olllllll)n law, ;IS IIICl1liiieu and chuns;eel Ii), the constilutiun allel
~I:tl.utcs of thc Stall' whct'ciu the court huvillu jlld~rliction oC RIICh
cil'i! 01' cl'imimtl cuusc is held, NO f:ll' ns the same is lIot inconsistcnt
wilh the Constitution nud l:aws of lhe UnitNI Stntcs, shall ilc exlcltele:d lo nn<1 S;OVI'rn the said courls in lhc tl'inl nnd ui~llC)sition of
tho cause, ane!, if it is of a cl'iminn! natul'c, in the infliction of punishmenl on the ]lnl'ty found guilly,
n,s, § 722,
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§ 19G9.

CONSTITUTIONAL AMENDMENTS

United States m:lgistrates; appointment of ("arsons
to execute \\'arrants

The di~tl'icl courls of the United Stale~ anll lhl! di~trict COUI'ts of
lhe TeJ'1'itol'ie~. from time to limc, ~h'all increase the number of
United stat~s ma):istrates ••~o as to afford a speedr and l'olJ\'cni"nt
'mcans for thc alTest and e:wmination of lwrsons chars:cd wilh the
,'dmes refCJTCd to in section 1DS7 of this tille; anti such ma):is'
LJ'ates are authol'ized and requi,"'cI to exercise all the poweJ's ancl
dUti,'S COnfeJTcrl on them la·rein with re!i:ll"fl to such ofien~es in likl!
nJ:\nner as they arc nuUlol·\.ed by law to exercise with rCJ.:/lI·d to
olhl'J' offenses a):ainst the laws of the United States. Said nms:istl'ales arc empowered. within their respecth'c counties. to appoint.
in writiu![, under their hands. one or more suitable Jlcrsons, from
time to time, who shall cxecute all slIch warrants or olhel' Jlrocess
as the Illal(istrates may issue in lhe lawful perfol'manec of theil' clutics, and the persons so alllJointecl shall have au:llOrity to summon
and call to their aid the bystanders 01' llosse comitatus of the proper
cOllnty, 01' slIch l10rlion of thl! land 01' ua\"al forces of the United
~tates, 01' of the mililia, as may be necessal"}" to the pel'fol'mance of
lhe duty with whkh thc~' are chm'l(ed; and such \\"alTant~ ~hall run
and be execuled anywhere in the State or Tcrl"itory within which
they arc issued.
JUl. §§ 198:!, 1D84; ::I1al·.:!. 1911. c. 2:\1, § 2Dl, aG Stat. llG7; Oct.
17, 1DtiS, I'ub.L. 90-578, Title IV, § 402, 82 Stat. 1118.

AMENDMENT XIII.-SLA VERY ABOLISHED
Section 1. Neither slavery nor involuntary servitude, except as a
punishment for crime whereof the party shall have been duly convicted, ~hall exist within the United States, or any place subject to
their jurisdiction.
Section 2. Congress shall have power to enforce this article by
appropriate legislation.

A:\IENDMENT XIV.-CITIZENSHIP: PRIVILEGES AND IMMUNITIES: DUE PROCESS: EQUAL PROTECTION;
APPORTIONMENT OF REPRESENTATION: DISQUALIFICATION OF OFFICERS: PUBLIC DEBT: ENFORCE·
MENT
Section 1. All persons born or naturalized in the United States,
nnd subject to the jurisdiction thereof, are citizens of the United
Stales and of the State r lerein they reside. No State shall make
or enforce any law which shall abridge the privileges or immunltieR of citizens of the United States; nor shall any State deprive
:lny person of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal protection
of the laws.

II.

Section 2. Representatives shall be apportioned among the several States according to their respectivll numbers, counting the
whole number of persons in each State, excluding Indians not taxed.
But when the right to vote at any election for the choice of electors
fOI' President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers of a State, 0'1'
the members of the Legislature thereof, is denied to any of the
male inhabitants of such State, being twellty-one yenrs of age, nnd
citize:ts of the United Stntes, or in nny way abridged, except for
participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of
~uch male citizens shall I:ear to the whole number of male citizens
twenty-one years of age in such State.

\
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Section 3. No person shall be a Senator or Representative in
Congress, 01' elector of President and Vice President, or hold any
office, civil or militnry, under the United States, 01' under any State,
Who, having prevk;.sly taken an oath, as a member of Congress, or
as an officer of the United States, or as a member of any State legislatUre, or as lin executive 01' judiclul officer of any State, to sup1I01·t the Constitution of the United States, shall h"lIve engaged in
insun'ection or r~bellion against the 1me, 01' given aid or comfort
to the enemies thereof. But Congress may by a vote of two-thirds
of each nouse, remove such disability.
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Section 4. 'I'he validity of the public debt of the United States,
authorized by law, including debts incurred for payment of pensions
and bounties for services in suppressing insurrection or rebellion,
shall not be questioned. But neither the United States nor allY
State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any clai"l for
the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.
Section 5. The Congress shall have power to enforce, by appro.priate legislation, the provisions of thi~ article.
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Section 1. The right of citizens of the United States to vote
shaH not be denied or abridged by the United States or by any State
op account of race, color, or previous condition of servitude.
Section 2. The Congress s.!t1l11 have pow~r to enforce this article
~Y appropriate leglslnti!ln.
'
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IN TP.E U~ITED ST~T~ DISTaICT COU3T FOR
T"'d5 SOUTHER}: DISTRICT OF ~jISSISSIPFI

PARTIE3:
A.

Flaintiffs:

JACKSON DIVJ:SION

--

"'~:i~I~!!~ \'

\

COUNCIL OF ~EDER.\TED ORG"\K:rz'\TIO~'S;

'~lRs:--RJ:TA SCIrIE,uiER-;--ailnms-:-"FA'NNIE LEE

CHANEY, individually and on behnl~ or
MIC}UEL SClf fERNER and J.\;'lES CHANEY;
~iRS •. FMWJ:E LOU It!\~:£a, r:Rs. J?BG3? J E. \:~. CON"O:t" ~IRS. *'\RY ROan:SON and JOEN. '
,individually and on
GOuLD; sa.,
behnl~ of others sicl1arly situated;
ROBERT P. NOS ES. R. HU:-''TER r-iORSY. RUnt
SCHEIN and DOlUE LADNER, irldividually
and on behaU' of others' similarly
situated; the REV. R. SD'/Ill KING,
individually and on behalf of others
lIil:lilarly situated; NAT"'dAN JUUSF..\ntE~.
EDlnt HAUSF>\T:~E."t. GL?:1'l!: TRDSLE and
, ELE.\NOa TRI:::LZ, 1ndividually and on ,
behalf of others sicilarlY Situated,
PlaintH':!,s,

Lo..,.'" E.. WhuU>n. Clerk

-,--

rights or&an1zations in the State ot:

to th3 achievecent, through lal'/ful and constitutional lIIoans, ot: tho
~lississippi

to the Constitution ot: the United States.

Plaintiff'

atos and cooperating organizations and on behalt: ot: all oitizens
of the United States,' Negro and whi'te, in the State ot: Hissi55ippi
'vho are endeavoring to assi5t in its prograg of activities

desi~n~d'

tQ achieve the full rights ot Aaerican citizenship t:or tho Negro
JACK'SON DIVISION

ci tizens ot: i'lis5issippi, including the right to Tote and to pa:oti-

CIVn. ACTION

cipato

r

~ ~- 9 (J )(fi)!
. :

equ~lly

in the proco5se5 ot: political decocracy guaranteed

to them by the Constitution of the United States.

2.

Plaintit:f'

}~.

RITA

SC~jERNER ~s

a citizen of' the United

States.

PlaintiCt: ImS. F.\t'NIE LEE CHANEY is a citizen of tho Unitooi

Sta tes.

~;,!tS.

husband,

~lIC!-:'\E.l.

SCR' !ErtHER su es individually and on behalf of her
SCIr.'lERNER, and
J~!ES

on behalf"ot: her son,

~IRS.

CHANEY sues individually and

CHANEY, both citizens ot:,the United

States, and presently unable to assert their rights under the Con-'
stitution of the United States by'reason ot: tho vrongt:ul actions
I

of the defendants, or

SO~~

Q~

them, acting 1 .. unlawtul conspiracy

'tiith each either and other persons presently to tho plaintif'f's u:-'::nowr. .•
,.

1-IRS. F.\NNIE LOU HAl,lEa, 1-1RS. PEGGY JEAN CONNOR, MRS. lolARY
'

,

ROBINSON, and

JOfL~

GOULD, SR. are Citizens of' tho United States and

residonts of the State ot: lo!ississippi.
SUnClolfer County, J.lississippi;

plainti~f

Plaintit:!' Hamor r05ides in
Connor resides in Forrest

County. p;ississippi; plaintiff Robinson resides in loladison County,
Mississip~i;

Defendants.

plaintit:f Gould resides in Forrest qounty, Nississippi.

They are members ot: tho Negro race.

.I

I

for their'verified complaint, say:

They sue individually and on

behalt: ot: all Iicgrc oitizens of tho State of' ~lississippi, I,bich
class is too numerous to bring bet:ore the Court.
4.
and

"

It is dedicatod

COFO SUes t:or itself' and on behalf' of allot: its oonstituent aff1li-

~

COMPLAINT

Mississip~i.

freedom and equality of liegro ci tizons ot: the State of

L. C. AAJ:NEY and CEen. P~UCE. individually and as Sheriff and Deputy Sheri:!'f
of Neshob~ County, 1-lisslssippi, and as
reprosentative of the Sheri:!'fs and Deputy
Sheriffs of the 82 Counties o~ }lississippi;
T. B. BIRDSO~G, individually and as Commissioner of Public Sa~oty in pharge o~ ,
the Hississi:,.pi State Highl.. ay Patrol,
and as re~resentative of the mecbers of
tho i,lississi;>pi State Hibhuay Patrol;
I\U Kl,.U;> KLAN, an association \Iith members
in tho Stat", ot: 7-:ississippi; ',\};EltICANS
FOR TIlE }>RESERVATl:O~~ OF 'mE '"/HIT:?: MCE,
an association with members in th~ State
ot: Hississi;::lpi; mITE CITIZE~S COl/NCILS
OF 1-:ISSISSIFPI, an association '1il~h members in the state of' Hissi.!<~!liI~i; Jcmf DOE
ena RleH.\;'1.D ROE, and o.thers Ifhose identity
is presently to the plaintii"i's unkno1fn,
lIIembers of' state and local lalf enf'orcement
agencies in Mississippi, and Members ot:
1m nux KLAN and/ or A~:ERICANS FOR ntE
PRESSRVATIO:-!'OF THE '''HITE MCE, and/or
~ITE CITIZENS COUNCILS OF MISSISSIPPI,
and JOHN SNInl and PAUL JONES, and
others '''hose identity 1s presently to
the plainti~fs unkno\m, private tlhite
citizens of the State of ~assissippi.

I rPla1nti~fa.

OF FS!lEMTZD ORGANIZATl:ONS, hereinaCter

roCerred to as "C~FO." is a coordinated organization of all civil-

Aoend~onts

'NO.
versus

COU=~CIL

guaranteed to them by tho Thirteenth! Fourteenth and Fifteenth

, "." 't

.

Plaintif~,

1.

D.pu~'

Br

z
':~

.' .."".~

.Plaintift: ROBERT P. NOSES, R. HUI\'TER loIOREY, RUnt SCREIN

DORI~ LA!)l'!E.~

o.ro citizens of the Uhited States.

Plaintit:t: 1-lo:.us

and plaintiff Ladner are members ot: the Negro race and plaintif:!'

-2-
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}loreY a.nd plainti1'1' Schein are uhi te.
of the State 01'
COFO.

~ississip~i.and

He is director 01' the

Plainti1'fs
,·/orkers.

~oses,

Plainti1'1' '·:oses is a resident

is program director for plainti1'f

Su,,~er

1,000 in number,

constitutional activities 01'

of

partici~ating

~he ~ussissippi

in the lat1ful,

Summer Froject of plain-

They have volunteered to assist, through lawful and

~:issi·ssi:?;Ji.

8.

Defendant T. 3. EIiUlSO;,C is the Commissioner of Public

Safety of the

~tate

01' Mississippi and in charse of the Mississippi

State HiGhway Patrol.
resident
as

o~

re~resentati~e

Highway Patrol,

of riississippi to achieve eqUality, freedom and the right to vote,

Court.
9.

He is a

clti~en

the State of Mississippi.

constitutional means, the e1'1'orts 01' the Negro citizens 01' the State

\1hich ric;!1ts are guarahteed by the Constitution 01' the United States

This class is too numerous to bring them all before

the Court.

Project 01' plainti1'1' COFO.

Horey, Schein and Ladner are staf1' and volunteer

a~pro:tiClately

ti1'1' COFO.

55

of the United States and' a
H~

is sued individually and

of all 01' the members 01' the Mississippi State

~hich

Defondant

class is too numerous to bring be1'ore the

~ ~~

KLAN is an association with members in

and presently denied to the Negro citizens or that state bY' the

lieshoba County, j·lississippi, Lauderdale County. r':ississippi and,

authorities 01' the state in open de1'iance or the Constitution or the

on informa tion and belief, in each of the 82 counti·es 01' the State

United States and the 1a\1 or the land.

'of 1.lississippi.

PlaintU'1's Nos'es, 1-!orey,

On inI'ormation and belie1' it is a clandestine,

Sc!1ein and Ladner sue individually and on behalr or all other sta1'f

terroristic cr;;;anization "'hose members are cOC1lllitted t'o the Use 01'

and volunteer \10rkers, Negro and 'thite, similarly situated throughout

1'orce, Violence and terroristic acts to deter, punish and intimidate

the State 01' :.iississippi, \thich class is too nucerous to bring ce1'ore

all American citizens, Negro and \':hite, \"ho seek to utilize constitu-

the Court.

tional means to obtain equality, 1'reedom and the right to vote for

~.

Plainti1'f REVEaEND R. ED'!I'" lUNG is a citizen 01' the United

States and a resident 01' the State 01' liississippi.

He is a

~hito

the Nogro ci tizans 01' the State 01' "Iississip;:>i.
10.

.

Dofondant A1-iE.!UC.U:S FO!l TnE PRESERVATION OF THE :1HITE RACE

ci tizen ane! is actively ccncerned 'ii th assisting the e1'1'orts"of 'the

is an association \ii th members in Neshoba County, i':ississippi,

Negro citizens 01' this state to achieve 1'reedom, equality and the

Lauderdale County, ,Iississippi, and, on in1'ormation and belie1', with

~e sues individually and on behalr 01' all other

right to vote.

l:Ihite citizens 01' }:ississippi similarly situated.
6.

NA"I':!;\N :uUS:r..n:ER, EDITH HAUSFATHER, GLE."!N TRDIBLE and

members in cany

u~

information and

belie~

tha 82 counties 01' the State 01' l.Jississippi.

On

it is a clandestine, terroristic organization

\ihose mem!>er!: are corrunitted to the use 01' 1'orce, violence and ter1"o1'1"tic actS\;D aeter, !lUnisll and intimidate all American citiZens,

01' young starr and volunteer \10rkers presentlY.,. assisting in the
la~1'ul

and constitutional activities 01' the 2>lississippi Summer Proj-

ect 01' plainti1'1' COFO.

TheY'sue individually and on behal1' 01' all

other parents 01' such volunteer and starr t10rkers similarly situated.

Negro and l1!1ite. \iho seek tu utilize cons.titutional means to obtain
equality,

~reedom

and the right to vote 1'or the Negro citizens of

tho State 01' l·:ississippi.
11.

Dofendant IlH:r:rE.;:CITIZENS COUNCILS OF MISSISSIPPI is an

aSsociation \d.th members throughout the St'?-te of' :-assissippi.
B.

It

De1'endants:

7.

is an organization dedicated to impeding and deterring by all means
De1'endant L. C. RAn:EY is the Sheri1'1' 01' Neshobll County,
the laillful ef!"orts of Nogro ci tizens 01'

Mississippi.

~iississippi

to achieve the

He is a citizen 01' the United states and a resident
federal constitutional objectives 01' 1'reedom, equality and the right

01' Philadelphia, Mississippi.

De1'endant CECIL PRICE is the Deputy

Sheri1'f 01' neshoba County. Mississippi.

to vote.

He is a citizen 01' the
12.

United States and a resident 01' Philadelphia, Mississippi.

Defendant JOHN DOE and !lICH.\RD ROE are meClbers 01' the State

They are
Police of t!1e State 01' i'lississippi and/or the State High\1ay Patrol

sued individually and as representative or each and every onG of
of the S ta te Of. IUssissippi, and/or tho Sheri1'1' I s o1'fices 01' the
the shori1'!'s and deputy shorU"1's 01' tho 82 countles 01' the State
various counties 01' thll State 01' i:ississippi, and/or the locnl police
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of the equal protection of" the lat:s and of' equal
iClllluni tics under the lat·"

!'orces in the

tot~ns

and munici,alities throue hout the State of l·!is-

sissi?pi, and/or the

au~iliary

;·:1s5is-

On inforoation and belief they are members of defendant

IW KLUX KL,U! ar.d/or def'endant

.m~qIcAj,S

F03

Toa:::

PRESE"VATION OF TIrE

:nUTE RAC::: and/or defendant '.-1HITE CITIZEr!S COUNCILS.

i

unltnO lm to plaintif"f'sj are !lrivate ~1hite citizens of' the State of
JI!ississip?i t1ho, on information and belief', are either not members
of the defendants

:ru

members of

Co~sress,

I'

~Iississip~i

\:

Of',~issisSiP?i the equal protection of the laws.

I
1

l
i,I

17L

from givine; and securing to all persons tdthin the State

Pursuant to this

in such ca!lacity, but t~ho are co=itted to the use' o~ force, violence
and terroristic acts to deter, punish and intimidate all Awerican

and did in fact, utilize illegal f"orce, violence and terroristic
aots to inti:nidate a.nd deter the l<egro citizens of" the State of
Nisslssi?~i

from

e~ercisin~

~

their constitutional rights to associate

!f

together in efforts to aChieve the constitutional objectives of'
freedom and equality as American citizens and the f'undumental right
to register and vote guaranteed under the Const it u t ion of the United
States to all Am.orican citizens regardless of race or color.
Pursuant thereto, the def'endants, or some of them, including

to obtain ec:.uality, freedom and the right to vote f'or the Negro

def"endants

citizens of' the State
of Mississippi.
r

HississiP:)i, hllve

actin~ unde~

the

enba~ed

co~or

and authority of' the State of'

in !':idespread terroristic acts

in~luding

beatings, arson, torture and murder in a concerted ef'fort to intimi-

Juri:.;diction

..

The jurisdiction of' this Court arises under the Constitution
~

of" the United States and, in particular, under Article IV thereof,
and the First, Thirteenth, Fourteenth and Fifteenth Amendments
thereto, and under the latis of" the Un~ted stat~s and, in particular,
n

the defendants, f"or many years

up to and including the present day, have planned and conspired to,

citizens, I'."gro and "hite, tiho seele to utilize constitutional means

Title 28

cons~iracy,

f

lCLtr..: KLAN, ,u·lE"IC'\'{S FOR. TSE P::tESE<tV:\TI01; OF

TnE :m!TE RACE or mITE CITIZZ:-!S COUNCILS or, if so, are not acting

........

and for the purpose of preventing, persuading,

hindering or subverting the constituted authorities of the State of'

I

Dofendants JOR,l S"'ITrl and PAUL JOI~ES, tthose true names arc

'13.

and vote

If

I:

sippi.

re~ister

i;'"

or quasi-,ublic law enforcement orianizations residing both in
01'

incluc::in6 their ril;h t to

and

in elections f'or, among others, the President, Vice-President and

police organizations and other public

Nashoba and LaUderdale Counties and throughout the state

pri·~ileges

U.S.C., Sections 1331, 1~4J and Title ~2 U.S.C., Sections

1971, 19 81, 198;3, 1985, 1983 and 1989, as uell as under the Civil

da te, punis!':. Ilnd deter the Uegro citizens of the Sta te of

as lfell as any !1hite persons ltho have dared to assist them in their·
efforts to

ac~ieve

the f e d er~ 1 const i tut i onal objectives of freedom,
,

,

equality a~d the right to register and vote regardless of' race ~nd
e610r.

\

'!!lis concerted, plan:led and organi'zed conspiracy to utilize

these terroristic acts '.of violence has continu-~d and accelerated
up to and including the present date.

Rights Act of 1964.

~iississippi

The

e%ist~nce

of' this cort-

certed plan to utilize acts of Violenc? has been reported by agencies
Cause of Action
1.5.

The defendants, t05ether t11th nut:lerous persons present~y

to the plaintiffs unknot1n, for many years up to and including the
present date, have combined and cons·pired under color of statutes,
ordinances, resulations, customs and usages of' the State of' ;'lississippi to subject or cause to subject the plaintiff's, being citizens
of the United states, to the deprivation of rights, privileges and
immunities socured by the Constitution and laltS of tho United States.

16.

Fu:thermore, the defendants, together tlith numerouS persons

presently to the plaintiffs unltnO\fn, f'or many years up to and in-

of' the United States government and by personal representatives of'
the President of the United States and is l'Iell-lcnotm throughout the
State of'

18.

~!ississippi.

Prior to 19.5.5, Ifegroes in most rural oommuni ties and in

many urban cOl:lr.lunities of' l,lississippi did not off'er themselves as
voters and did not seele to'register or" participate

lif'e in iIlississippi reinforced by the terroristic aots of these
def'endants.

~eginning

shortly after 1954, in part as a result of

the decision of the Supreme Court of the United States in

-6-
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political life in MiSSissippi because o.• t he accepted pattern of'

cludin~ the present date, have combined 'and conspired f'or the purpose
of depri vin3 the plaintiffs and the class~ of' persons they represent,

a~tivelY

~

v.

-

-

59

58
30:\rG o~ ::'1ue ... tion,

--------..--- - - - - - -

t~p. :':C<;l'C "i';i~ens

righ~s

constitutional

or

of free speech, f'ree press,

fr~do~

of assembly

::ississil'?:i. bee<ln efforts
and of associ<ltion and the right to petition their

to p~rticipate in the ,0Ji:i~al ~ro~ess~s of the state.

g~vernment

for

In res?onse
redress of 03rievances, allot' I'/hieh rights are

~uaranteed

to these

to this c!evolo?ment fro::! 19.55 until the present time, various me::lbers

anrl to the ilegro citizons of' the State of'

~1or!c.ors

voluntoer

~!issis.,.

of the e::eeut:!.ve and l;;zislati-re l::l"anchcs of' the Government: of' the
sippi under the First '\mendr.lent to the Constitution of' tho United
State of' 1-1issi'ssip;:>i, tlho cun'trolled end dominated the same, ha-.-e'
, .. tos.
engaged in

numero~~ att~m?ts,

threu~h legis~etion

1:1 open de1'iance of' the Constitution of the United S'tates

and otherwise, to
and of the

l:l~/S

of' tr..e Unitecl St;:ltes, these def'endants, l1ith numerous

bar or greatly licit any inc:.c .. sc in Ncgro !>artici!,ation in the
persons presently to the ;>laintif'f's unknoltn, have conspired ,to orga'nize

poli tical life of' "iissi:;~i~pi.

Sil:lilarly these :1ef'enda;lts and others

acting in cuncert I'li th t!"lem havo i;-.t~nsifieci. their conspiracy to

and set U? clnndestine ter.roristio organizations throughout the
various counties of' the State of l·iississip:?i 'f'or the purpose of'

uti1i~o

f'orce,

vio~~lco

t~rroristic

and

acts to intimidate and deter
planning, pre;,laring and oarrying out illegal terroristic acts of

:':i$sissl~pi

the j'lesro cit::'z.en.:: of

f':-um \!;;er..:isinz their rights of'

a~ainst

violence
A;:eriean citiz.onship.

in the State of'
State have

the plaintit'f's and all citizens, Negro and white,

i-!e'lerthelc:;s, tl-.e tlegro citiz.ens of this

cour::'~':louslr

l~ississi~pi

:1ho are !,Jresently attempting to utilize

cor.'tinued their eff'orts to participato in
their f'ederally protected ri6hts to achieve their f'ederally ;>rotected

the demor.ratic ;>ro.::t.:lSCS -:1:' ('o'.rernmcnt. and this sUmme!' plaintiff'
goal of' f'reedom,
COFO has

orga~:ize:1 u

Sut:lmel' ?roj.:ct consistins of

m~ny

hundreds of'

and tho right to voto.

Plaintif'f's further state that pursuant to the i~tensifica

20.

young Americ<ln citiz.ens, j:'e;;ro ar.d 11hitc, ~1ho have vo~untee!.~d their

e~uality

tion of' this continuing conspiracy and as an overt act thereot', the
services to

a~:;ist

tho

~:~erc:

r,lississil~pi

.litl ;>.ons o!'

in their ef'defendo.nts, or some of' them, t05'ether l11th persons presently to the

f'orts to

re~lster

an~

to vote

~o

e~ercisA

their fundamental rights

.

plaintiffs u n!cn 01'.71 , did, on the eV!lnins- of' June 19, 19Gb, conspire,
of' citiz.enshi!, ;suarantne:i by t!le Constitution ot' the Ullited States.

plan and did, in t'act, go secretly and in disguise upon the r..iehHays
At some date

~ecent~y.

th~ ~~fenC:ants:

or some of' them, met, planned
of' Neshoba County,

~iss~ssip'i,

and with force and violence and the

and conspired to accel"r:.te r.nd intensil"Y their terrori:;tic acts of'
~lea!,ons

use ot' ar::lecl
'f'orce and violence 1n all

c.t-::cr.!~t t~

did brutally and IIi th malice at'orethouGht and

deter the pluintiff's, including
without any justif'ication Whatsoever, beat and inf'lict serious in-

the Negro citiz.ens

~~ :~ssissi?pi,

~rom

carrying through to its

C~n!;:lusi9!"! this l(m~'ul an';' co~.~titutionallY protected Sucmer Project.

juries upon several ReGro citizens of Neshoba County, and did then
and there burn to the Ground a Z,!csro house ot' 110rshi?, all of' lfhich

Accordingly. p'.1rSIJant to' -::h'l

:!.fo~'ec:1id

conspiracy: the def'endants,
illezal

~03ether ~!it~

a~d

terroristic acts Here solely

for the

~urpose

ot' inti-

o-:;h&r:; p;:csentl:; ur.:cnol'ln to plaint:!.!'f's, have recently

plannod a:1cl conspi::-&;:! to utilizo ~lieEal t'orce, vio,lence and terroristic acts to :!nt:'mici.ate ",nJ t!~t~r these young American citiz.en;,
Negro and ~:hite, ltho h .. ve volunt&ered their services this summer

midating and deterring these Negro citizens and the Negro citizens
of' Neshoba County f'rom

Proj~c~

of'

plain~it't'

COFO, to assist the

Ne~o

any of' their f'undamental rights

under the Constitution of' the United States.
committed

through the Su ..~er

eAer~ising

to

~y

the defondants or some

the plaintif'1's

unlcno~m,

o~
•

This terroristic act

them, and others presently

I(as in opon def'iance and Violation of' the

citiz.ens of' the State of' ;';:!.ssissip:::" in :1chieving their constituConstitution and l;:ms of' the United Stlltes.
tionally

~ro~i~ed

and

S&O~r3~ obj~ctives

ot' f'reedom.

equality and
21.

the right to registor and

vo~~,

Plaintiffs f'urther allese that in pursuance ot' this con-

regardless of' raco or. color.
spiracy and as an overt act thereof', the def'endants, or some ot' them,

19.

Furthermore, thE: d&f' "ndani:s,

togeth~r

11i th numerous persons
together

~:'ith

persons presently to the plaintif't's unlcnolm, did, on

presently to the plaintiff's unlcno\m, have rocently planned and conthe evenins ot' June 21st.,"
spired to utilize thesa

nct~

of violer.ce in an

of'~ort

19G1~.

cons"i
d i n fact, did,
~ re, p 1 an an.

to doter these
under color ot' the la\l5 of' tlHI State of' ":ississippi, contrivo 11ithout

volunteer t'o:-!cers"

tOGe~her

Idth ;;!_" ilesro citizens of the State of'
lal1f'ul reason or

Joassissip~i,

from e:tercis:"ng

the~,r

~~arrant

01' lab' to arres t th ree young persons,

fundamental, f'ederr:.lly protected

-?-

-8-
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61
60
irre~:lr~ble

volunteer :lnd st:lff "!or!(ers in the SUr.t:ler Project of ;>laintiff COFO,
n:lmely j·:ICl:UEL SC;r:'1::R:"<::::t,

'\):mu~:.'

me~bers

~l:lintiffs

of the cl:lsses of

GOC:J:.:'-\'!, and JA;·;;;S

CHA~:l:;1,

heroin, solely and

injuries.

beine

e~clusively

23.

bec:luse they ~!ere on~nsed in i,loaceful and Inl!ful a~tivities see!(in,;
to

ic~lement

tion of the

of the

l:l~/S

ill egal sei:r.ure ot: .·::rC:::A::::L
Pursuant to

~his

toget!'ler ::ith

cons~iracy

plan and

~ersons

J\irnRE'~ GOqD~jAi'!

21~.

..

A.:::::\::n

a~ainst

their

~ill.

here

~o

cause

oth~r

charse~.

~reciso

I~hieh

I'

!I
Iu
~

A~'DRE:1

l

is presently unknolm to the

r,
i'

plaintiffs.

f·

'I:lose terrotistic'ac~s were for the sole purpose ot: atteClptin5 to

de~er,

~unish

and

io~ede

1

these young American citizens, the

1

r

Neffro c~ tj,?l!;1S or i{eshoc;: County, '·iigsissip~i, and throushout the
state, as uell as the ';'olunteer and stnff 110rkers ot: the ,:ississip~i
SUOlr:let" Project ot: plaintiff COFO, and all of the-plnirltU"fs in this

,

action, f'ro~ continuin b to e:erciso their fundamental rights as
American citizer.s to freedom of speech, press, assembly
tion in their

la!~ful

a~d

associa-

authority and is

com?la~nt,

re~uired

to ta:,e immediate

under
action

U.S.C. s.19::'9 to il:lplet:1ent and en.force ec:uitable

Title 42 U.S.C. s.lSCS provides as follous:

The district courts of the United States and the district
of the Territories, from ti:;,e to time, shall increase
the number of cOh~issioners, so ~s to afford a speedy and
convenient :::eans for the arrest and e:ar-ination of persons
char~ed with the cri:;,es referred to in section 1987 ot: this
~itle; and such comoissioners are authorized and requirod
to e::ercise all the ')o':ors and duties con.ferred on them
hoerein ':ith re:arC: t~ such of.fenses in li:(e mnnner o:.s tney
are o:.u'.:horized by 10..: to e::ercise ~'!ith reGard to other
ofrenses agninst the la'ls or the United states. Said com~i~sioners are em?overed, within their resi,lectivc counties,
to n?;)oi:1t, in \!ri tins, under their hands, . one or more
suitable persons, .fro::! til:le to time, \~ho shall e;;ecute all
such .!arrants or -other process as the commissioners mny
issue in t!'le l(l.~:ful perforl:lance of their duties, n:1cl the
?orsons so ap;>ointed shall have authority to su~on and
co:.ll to their aid the bystanders or posse comitatus of the
::;1"<>:,IH' COLti1'l.'y, ,,1" sUch portion oi' the iand or nnv"l f"orc es
or the United St"tes, or of" the militia, as cay be necessnry
to the ~error:nanc e o.f the duty 11i th 11hich they are charged;
and such 1/arrants shall run and be executed anYI·:here in the
S~(l.te or Terri tory 111 thin ~1hich they are issued.
R.S.
Sections 198J, 1904: ~·:ar. J, .1911, c. ~Jl 2 291, J6 Stat.
1167.

illognl forcible action to be talcen against

nature ot:

in this

h~s

co~rts

i'

I

thein, the

required

Commissioners; appointment of persons
to e::ecute lIarrants

and J,,\;':ES CRA:'::;Y from the jailhouse in !'hiladelphia. 1:issisan~

!~2

On

persons 'presently to the plaintit:f's unlcno'::n, cons:?ired to utilize'

Sippi,

ur6~ntl,

relief ae;o:.inst ';:-:.e i=inently threntened acts of the conspirators

inforoa tion n:1d beli~f the det:endants or some ot: th;m, together 11i th

t:orce and violence to reClove the said l;:rC:;;'El. SCr.-,'EtU·:E."l,

this Court

fort~

and JA:':ES C:-LU1::;;Y forcibly

and secretlY in their custody and control,

GOOD~IA,,!

1~r~~er~ore,

pursuant to Title

the det:endnnts, or some ot: them,

GOO:J~:At:

The ic-::;,ediate invoca-

of a federal court of equity are

the facts hore set

and JM"SS CP.A;;;:;Y.

presently to the ?l,lintiffs unknOl1n, continued

":IC:!:~:::I. SC:"!ER~1E.1,

to hold

SCI~lElU!E.~,

?o~jers

cour~s.

and imr.:unities t:rom immediate and irreparable injury.

illegal and unlfarranted arrest <'\nd detention under color
of l':ississippi, to c ontri ve, plan and bring abou t tho

rel:ledy at law either in the stnte

to protect fundar.:ental federal constitutionnl rig:'1ts, privileses

plaintiffs un!cnotm, thereupon did plan and consi,lire and did, in fact,
t~is

nde~uate

There is no

courts of ;:ississip?i or tho foder:ll

Sta~es.

the guarantees of the Constitution of the Unitod

'rhe defent!nnts or some of them, acting I:ith others r>resently ·to the

utilize

injuries and continue to su.ffer i~ediate a~d irre?ar~ble

I

'j

i

ti

The .facts set forth in this cOl:lplaint revealing a lIide-

if

.....

sprend

ef.forts to implement and en.force the .federal

cons~iracy

betllecn clandestine terroristic organizations, and

consti tutional .;uarnntees of equali tr, t:reedom, and the l'ight to

members nnd o.fficers of" stnte and local lalf enrorccl:aent agencies

vote.

for the pur?ose of"

22.

The de.fendants and others presently to the plainti.ffs un-

the clnsses they represent t:rom
under the

~irst,

o~ercising

their

fundnment~l

rights

Thirteenth, Fourteenth and Fifteenth Amendments.

Unless this illegal

oonspir~cy

reliet: granted, the plaintiffs

I

I
\\

is restrained by this Court and proper
~ill

punishing, intimidating and

leGro citizens from e::ercisins fedorally protected rights of citi'----_..------...
..- - - ' . - - Z~~Ship are identic.a_l:. to those contem?:~ tet; ....:;,y the ~3..ress or the
United

'-.....

.Sta~es
........... _in.......ennctin~
_0_.

~~tle

42 U.S.C., Section

.... . __

to enforce the laws

prohibitin~

-lO~

i

I

I
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l "f

This

crimes aGainst the oxercise of the

olective .franchise nnd the civil rights of

II

\

198~.

statute places u?on the federnl judiciary n duty and responsibility

iominently sU.ffer icmediate and

-9-

deterrin~

----_

known, continue to conspire to utilize force, violence and terroristic acts to il:lpede, deter, frighten and harass. the plain,tif'fs and

terrorizin~.

77-590 0-81--5
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as set forth in
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"

62

63
Title 42 U,S.C., Section 1937, under circumstances as here revealed.
This duty: ;rescribed by the Congress, is su?~lementury to, 3n~ in

DcputJ

no way a substitute Cor, the duties and responsibilities oC the

and st."!tionod in aa.ch and wary office of Sheriff in tho 82 counties of }!is-

E=ecutive cranch oC the GovernClent to enCorce these la'!s and to

sissir'pi.

?rotect the exercise oC

Cundu~ental

Le&islOl ti ve Branch oC the

rishts of

citi~enshi~,

leaislOltion ir: the urea of: civil riehts and,

~1here

necessary, to

Corth~1ith

;::>o~!er

ivities in violntion of the :tays of the United states Yhicll protect the civil

order the increase of: the number oC United

11ith such appointed deputies as cay be

rights of citizens and the elective franchiso; and that

re~uircd,

to arrest as provided by lal1 any persons threatening

to violate t!le orders oC this Court or any oC the lalts of the United

(v) pursuant to Title 42 U.S.C. 1989, tho said special United States

Cor.::-tissionors be ordered and directed to appoint in writing one or more suit-

'"

IIble persons "'ho shall be required to serve and execute any such Yarr:lnts of

States protecting the civil rights of citizens of the United States

arrest; and that

and the elective franchise. and that these emergency United States
CO!:lmissioncr~

assign~d

any persons in tho State of Mississippi ongaged or threntoning to engage in act-

Co~~issione~s

Iti th the

bo

ties of citizons of the United states and to provido for the speedy arrest of

Accordinsly, the f:acts set Corth herein resuire that this

States

l~y.

vidod by law to protect the lawfUl civil rights nnd oloctive fr:lnchise activi-

enact the saCle.

Court shall

full poyers of arrest pursuaunt to

(b) and that said special Unitod Statos Cocmissionots be dirocted as pro-

und the

to investi&a te the need Cor nel'l

Govern~ent

Co~ssionor ~~th

or their deputies

b?

Cd) \merever required to afford reasona~le protection to all persons in

ordered to "be stationed at all

their constitutiolllll rights of: equality and tho exercise of the elective 'frllnch-

tiCles in eVery SherifC's oCf:ice in the State oC ?:ississippi in every

iso, the said special United States Commissioners or their deputies be

one of the 82 counties of

11:/' Assigned to bo stationed in any public buildinss or other places throughout

~ississippi,

places as their ;::>resence may be

as well as in all such other

re~uired

to enforco obedience to

.

the stnte of llississippi loIhore their peesence lr.I!y bo required; and that

the order~ of this Court and to the laws of the United 3tates'~rotectin;

25.

t~e

this Court at regular intervals any and all incidents of violation of the or-

No ~revious ~pplication for the relief sough~ herein"has

ders of this Court and any and all arrosts, pursuant to Title 42 U.S.C. 1989,

been made to this or any other court.

1.

for activities of the defendants or others acting in concert with them for
violntions of la'lls of the "United States protecting the civil ri&hts of citizens

plaintiff:s pray:

and the elective f:ranchise.

That a permanent and temporary injunction issue enjoining

and restraining the

de~endants,

J. And for such other and further relief

each of them. their agents and

115

may' be proper and may be pray-

0,", for uy the p1"i"t:iff" a" thA .. It,I1At:I. ... n npy urgently require.

representatives. and all others acting in concert with them, f:roe
in any liay cons?iring to utilize or in any Ifay utilizing force,

Attorneys for Plaintitfs

violence or any terroristic act in attempts to deter. impede or
punish the

~laintif:f:s

and all classes oC cltizens they represent

L~

of the United State"s.
That durinz the pendency oC such injunctive decrees, pur-

.

(

K\JNSl'LER KUllSTLER &:

By William II. Kunstler

(a) an order issue ordering and diroctin b the increase of

Arthur Kinoy

~:ississil'pi

and orderinz and directing that a United States Commissioner or

-12-

-11-
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!Curor

511 Fifth Avenue
New York, N.r. 10017

suant to Title 42 U.S.C: 1989.

the nU!:Iber or Uni t,ed States Com:nissioners in the State of

H. ROSENTHAL,

221 N. President street,
Jackson, }ftssissippi

froCl exercisin,S their rights. priviloges and i:r.munities as citizens

2.

.

Ce) the said special United States Commissionurs be ordered to report to

civil rights of citizens and the elective fran·cbise.

IH:::~EFORE

tompor~r-
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64
U. 3. J!ST::!C7 C·:::::'U:~T

SNITH , ·T.U.TZ Eit, ,1 m:ES to PEEBLES
J05 B~ronna Street
Nev Orleans, Louisiana

By

3cnjamin E. ~mith
Bruce C. "Ta 1 tr.er
l:c:.l OHLEr''!\S D::VISIOll

Z.1El.VIN L. ''lULF

156 Fifth Avenue
Nel~

)

York, N!l11 York

)
2-iORTON STAVIS

744 Broad Stroet

)

Nel{arlt, Nelf Jersey

cnn .,\CT:;:CN

1'/0, 15'(93

'1
c:,rGI:;AL '\:IICI-i'j.lS OIi' T;lE
h.1J KL"D::' :'::..All, et 01.,
:
DeiendUnts .

"

PP.ELnl.LXARY mJUIlCTION

Pu:;"ijur.nt to t,hc Opinion, the Finei.'1go of Foct Il.!~d COl:~lusiono
cf

L:l.'.~ entered in this

CU'l:.,'Je,

it is the O::mER, JUDG:,:Ei1T end DECP:Er: of {

., .
,

J..

.'

T:1C de:fendonts Oril3inal Kni::;hto of the Ku ro.1.:); lCon, Antf-

Co=u.:ust Christian Association, Chorles Chriotmo, Saxon

Fan:\I~r,

Ruosell

.' .

!·:",cee, D~~;ey en:J.th, Virgil C01':cern, AJ.bert Applewh1te, E. J. (Jack) Dixon,'

r;:ios

.',:.,,-:.

i'iilliru:.s, Hardie Adrian Goin;;s, Jr., Eoley Freeman, Arthur ~~y

A~?l(;·,.;hite,

JOJ:lell A. HollinGsworth, Jr., Jamell A

,.

Holli:lgsw,?~h,

Sr.,

...

~'

R:::ndle C. Pow::.ds J Ray Risner} Billy Alfcrd, Rawlin WilliD.ms;n; Iatti:uore' ...... ~...

and all those in active cO:lcert or participation

:"

~

" :!...• .:. •

~ne~

-1'-

(a)
or

. , ,~"', ~.:)(:~

be preliminarily enjoined from:

A~saulting" threatening) haraosing" 1ntel"fering with or intimiclat1ns,.1

~!:.~e:;:!?ting to aoaault,

'.:'.~~~~~

i~t~date; ~~::;.}1':,~~~~~
.. ..
and enjo~~r.t"of
.. .
~ ~~ ~ ':~ .~;~ :?i.~.

Im'.;lic t!leilitiell Ilnd pla.ce!) o:f public accoTr.:r.od!.l.tion, of' the cxcrdcc of his

APPENDIX B
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threaten) harass, interfere vith or

o.:lY :rc~ro :L"l the c:.ereille of hia rig.'-1t to the equal usc

\

I~':: .~~~'~;'::
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';

(;==!lloJ·.Jc of, thc Cit:i of BOB".llu::;:J. c:::- \'lazhiuGton raricil on acco"J..'1"C of hi:::
T11i::: Cou~-: retain::; jtrd::dicticn 0:' thiG ca.uce to [;:(l;1t our..h

h:J.vi~g .a;cco::-dcd or soq;ht to r..cl:crd NcC::-oc::; cqL:nl trl:lat;.:cnt in the use of
'. '
:P'':::lli",~'~::lCilitics

(c)

in \·luGhingt 0;1 Fa1'1::;h ,:
0:'

I:1jurinG, 011l?=essing, threatening or inti::1idntlng any ·ous:'nc:smr.:tn,

:p:-.):;J;il~'.;or

thi::; :J.c-;:ic:~ asainct the defcndant orr;ani7.<ltior:z ani i:1d::."i':'=l dcfr::l-

~reeroes ~

or othc= person having accorded 0:::- souGht to Ilccord

eqt::ll t:::-e.:.tl:lC:1t in the use nnd enjoYI:lCnt of any re::;tau1'ant, thea.tr<:, hotel,
~ct~}

(d.)

or other place of public

a.cc~~oda.tion,

or in

ernplo~cntj

Physically assaulting or beating any civil rigiltG deI:lonstrato~s or

1

1."1.:'11c".: i~u upon any pe:':;on har:ws:ncnt or int itliiintiory vhieh prevents or
d:!.sc·Ot:!·(!f;CS 0:::- is 1."1tentcd to p:'ovcnt or diGccu:-ne;e his e:ce::cisc of his
ri':;'1t to pic:tct, all semble peaceably or lld...·ocatl~ equal civil riGhts for
:'-:ec:'ccs, 0:: othcr..ise irfter1'e):l::i;itl1 the dU1:;( 01' tho

cit~'

and it::; official::; '.

unde:: th:'s Court' 5 order of Jt:.l:r 10 J 1965, in tb~ case of F.lcb y. ::i1::'S-ht.
T"ne defenda.nt Ori,ginal KniGhts of the Ku :clux nan, Ant~-

2.
Cc=\:..~ist
1!.~it

Ch::istian Association, Charles Christ=s, Sa.:-con Fa=e:::- and all

or [;:'oup heads of said organ:'zation shall during the pendcnc:rof this

aetion"maintain ~e~bership records.

3.

:

,

De:fendants Original Knights 01' the Ku Klu:< IQan, Anti-Co=unist

Christian Association, Charles Christmas, and Saxon Fal'1ller

~ha.ll

!-cr,denc~' of this action post conspicuouGly at' nl1 n;ee1;;!.ng placClS

during the
,

.

or said or:. '\',.

5anizations a copy of this Court's decree.
all til::es and during all meetings.
0::' this

CO\!:;:i;,

Said decree shall

be.~~sted

Said de:!'enda.nts shall file

witl~

-phe

at
cler~

.'

15 days :from the da.te of this decree, a report, with' II . copy

to tee plain!:iff, that postings required by this pa:::-a£;raph lla.ve

'\J~en

lII.'3.de,

c.~ -:horeaf'tel' said, defen~nts shall file ouch report on or"~efore th: 15th
C.:lj' d

each

~onth

during the

pcn~enc:r

of this e.cticn stating that the qecl:'f.eo
.

i

a!"c :;:.;:;tcd in c.ccordLl.nce with this par.:l.gT:lph and have been eOlltiml,?usly

poste~

... ..
,

::;!::ce the C:.ute of the last

rcportin~

period.

It is further' Orc.cred that the United states
l·:(!::s~al

for this Dist:::-ict

uCr\'C

a t:::-ue

cop~'

or Deputy

of this decrc<:: upor. eac!1 Of

t:-.c c.e.;,'er.::nr.to enjoined. by this dcc:::-ee, upon, Loui!:
r:l~:;,

l·~.lr::;holl

AllPlc\ll1it~,

. ... .. ........
,

Jw::e3 2-1.

Sid::ey AuCUnt Herne::, D..."ld u,r:on each or.' the pe:'ilons li!:ted in Attach=.1r.t B

:,::'c;,c!1ed to this dec:::'ec. .

- 2 -
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I.

assaulted by the klansmen. During the attack, the wife
of the Reverend Joseph Lowery was almost killed by a klan
bullet. The lawsuit seeks a nationwide injunction to prohibit the klan groups sued from engaging in violent actions
which would deprive Black people of their constitutionally
and statutorily protected rights.

TENNESSEE

Fannie Crumsey, et al. v. The Justice Kni~hts
of the Ku Klux Klan, et at., civil Action No. 1-80-87
(E.D. Tenn. 1980) is a class action 1a~l7suit filed in the
federal district court for the Eastern District of Tennessee by the victims of klan violence -- five elderly Black
women who were wounded by shot gun blasts fired from the
weapons of an admitted klansman. The lawsuit is also
brought on behalf of the entire Black community of Chattanooga, Tennessee. The defendants are the three klansmen
who participated in the violence of April 19, 1980, when
the women were shot, and the ku klux klan organization to
which they belonged at the time of the shooting.

The suit is being handled by lawyers from the
Southern Poverty Law Center (SPLC).

III.

James \valler, et al. v. Bernard Butkovich, et
al., Civil Action No. 8Q-605G is a civil action for damages filed in the United States District Court for the
Middle District of North Carolina. Plaintiffs are a class
of militant anti-racist labor organizers who were endeavoring to organize both Black and white workers when they were
attacked while holding a rally in Greensboro, North Carolina.
Five anti-klan demonstrators were slain in the attack on
them by klansmen and nazis. The complaint alleges that a
number of private and governmental officials on the local,
state and national level engaged in an unlawful, classbased, invidious, discriminatory, anti-civil rights conspira~y in violation of 42 U.S.C. 1985(c), 42 U.S.C. 1983,
42 U.S.C. 1986, 42 U.S.C. 1981, federal common law, and
North Carolina state tOrt law.

The class action suit seeks to enjoin the defend-'
ants or any of the members of the Justice Knights of the
Ku Klux Klan from intimidating, harassing, assaulting, or
otherwise threatening Black residents of Chattanooga in the
exercis~ of their constitutionally and statutorily protected
rights. Plaintiffs are also seeking damages for the injuries which they ~ustained as a result of the violent actions
of defendants. The suit arose out of the events of April
19, 1980, when members of the Justice Knights of the Ku
Klux Klan determined to burn a cross in the heart of the
Black community. After setting the cross on fire, they
drove in vehicles through the community, armed with shotguns, and brutally shot down five elderly Black women.

Among the overt acts alleged in the conspiracy
are clandestine electronic and physical surveillance, illegal methods designed to stop meetings and rallies held by
members of the targeted class, and physical violence against
members of the targeted class including killings, beatings,
and clubbings.

The lawsuit is being handled by lawyers from
the Center for Constitutional Rights (CCR) , and the National Association for the Advancement of Colored People
(NAACP), in conjunction with Charles Victor McTeer, Greenville, Mississippi, and A. C. Wharton, Hemphis, Tennessee.

II.

The suit is being handled by a team of lawyers
from 1vashington, D. C., Chicago, Illinois, New York City,
and Durham, North Carolina.

ALABAMA

The Peo Ie s Association of Decatur, et al. v.
Tne Invisi e Empirq, Kn~g ts 0 t e Ku K ux K an, et al.,
Civil Action No. 80C1449S (N.D. Ala. 1980) is a class
action lawsuit filed in the federal dis~rict court for
the Northern Division of Alabama by the People's Association of Decatur, an unincorporated association of Black
citizens of Horgan County, Alabama, orgenized to seek
equality for Black citizens. The lawsuit is also brought
on behalf of all Black citizens of Morgan County and Decatur,
Alabama, who seek redress of their grievances by lawful public protests, such as marches, demonstrations and other
actions. The defendants include Bill Wilkinson and his
klan organization, the Invisible Empire, Knights of the
Ku Klux Klan.

IV.

I

The lawsuit seeks declaratory and injunctive relief for a series of intimidating and violent acts Bommitted by members of the Invisible Empire, Knights of the Ku
Klux Klan, its Alabama Klavern, its Decatur Klavern, as
well as its national, state and local leaders. The most
notable incident involved in the suit occurred on May 26,
1979, when members of the above-named klan group blocked
and attacked a peaceful march of Black residents of Morgan
County held in Decatur, Alabama. The marchers were forced
to flee for their lives as they were brutally attacked and

NORTH CAROLINA

)

It

'

GEORGIA

Roland Attaway,
of Johnson
-/
~S.D. Ga.
is a class act~on awsu~t ~ e ~n t e e era
~s
trict court for the Southern District of Georgia by Black
re~idents of Johnson County against high ranking County
and City officials including the sheriff, chief of police,
mayor, and district attorney seeking to have U. S. Magistrates stationed in the offices of the Sheriff of Johnson
County and of the Chief of Police of Hrightsville, Georgia,
and in other public places to protect the constitutional
rights of equality and registration and voting rights of
all persons in those places. The suit also seeks to enjoin
State criminal prosecutions of 16 civil rights activists
and their supporters.
Plaintiffs in the civil suit are leaders and supporters of the Johnson County Justice League which engaged
in peaceful activities designed to achieve equality of
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treatment fur Black citizens, including voting rights,
equal municipal services, access to municipal facilities,
and protection against intimidation and harassment by
law enforcement officials. The complaint sets forth recent incidents in which members of the Black community of
Johnson County have had to defend themselves against arson,
assault and other unlawful acts committed by roving bands
of white racists which included members of the Ku Klux Klan
including incidents where Blacks were attacked by white
'
racists directed by Sheriff Attaway.
The plaintiffs in the action include Reverend
E. J. Hilson of the Neeler Chapel A.M.E. Church in Hrightsville, who, together with another plaintiff, John Martin
had led peaceful civil rights demonstrations. The two
'
face such charges as inciting to riot. The complaint
charges that the State criminal prosecutions against the
defendants were br?ught in.ba~ faith and for the purpose
of harassment and ~n retal~at~on for the plaintiffs' exercise of constitutionally-protected rights.
Among the things complained of was that Black
citizens were rounded up, held in jail, sometimes for days
and then released wi~hout ever being charged; barred from '
access ~o counsel wh~le under arrest; and intimidated white
attempt~ng to assist Black citizens to register to vote
and not only denied protection by law enforcement officials
but assaulted by such officials.
Hrightsville, Georgia, is the county seat of
Johnson County, and was unaffected by the civil rights
movement of the 1960s. Blacks in Johnson County w~o have
been demonstrating during recent months to secure equal
rights and municipal services have been faced with official intimidation and violence led by local law enforcement officials of the type encountered by civil rights
demonstrators during the 1960s. Members of the Black community have been beaten, clubbed, jailed without charges,
and threatened by law enforcement officials who have led
vigilante-type mobs against the Black community reminiscent
of an earlier era. The complaint states that the sheriff
of Johnson Countr has been a leader of the violence against
the Black commun~ty and has bands of white citizens to beat
up Black demonstrators.
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of Hrightsville, Georgia. Prior to May 19, 1980, there
had been a series of marches and protest activities organized by two of the plaintiffs and others against racial
discrimination faced by Black citizens of Johnson County
and Hrightsville, Georgia. Those persons had formed the
Johnson County Justice League, an unincorporated private
association for the purpose of furthering the desire of
Black citizens for equal rights and political justice.
Following' a report of a fire in the Black community,
Sheriff Attaway and other defendants in this suit conducted
house-to-house searches in the Black community, without
warrant of any kind, seeking out and arresting some of the
plaintiffs and other Black citizens who were known to have
been involved in civil rights activities or associated with
the Johnson County Justice League. Sheriff Attaway and
members of the police agencies invaded the Needler A.M.E.
Church of 1vrightsville, arrested individuals who were
there, without search or arrest warrants, and Sheriff
Attaway demanded that the Black citizens "Get their God damn
Black asses out" of the church.
This suit is being handled by Attorney Brian
Spears of Atlanta, Georgia.
(3) Robert Folsom, et al. v. Dann
Civil Action FIIe No.
S.D. a.
~s an act~on
for damages and injunctive relief filed by members of the
Folsom family. The defendants are two men charged with
firing shots into the Folsom fi;lmily trailer after a klan
rally on April 19, 1980. Prior to the assault on his
trailer, the father of the child who was injured had spoken
with a number of people in JOimson County about his interest in becoming a candidate for sheriff of Johnson County,
Georgia.
The suit seeks injunctive relief to protect the
family from future assaults.
This suit is being handled by Attorneys Brian
Spears and Celeste Owens of Atlanta, Georgia.

The lawsuit is being handled by Georgia attorney
Edward Augustine and other Georgia attoFneys together with
~ttorneys from ~he Center for Constitutional Rights (CCR)
~~ ~ew ~ork, wh~ch has a lS-year history of doing simil~r
l~t~gat~on.

This suit concerned the events of April 8, 1980,
the sheriff and other defendants came out of tha courthouse and attacked a group of peaceful protesters who were
praying, singing, and requesting that the sheriff come out
and talk with them. The officials were joined in the
assault on Black citizens by a group of about 200 whites
who had gat~ered around the courthouse square, armed with
shotguns, baseball bats, and clubs. The sheriff and his
deputy, Tanner, were seen beating on plaintiff Turner until
he was knocked to the ground. Hhile Turner was on the
ground, Sheriff Attaway kicked and stomped on him yelling,
"I told you to stay out. This is my God-damned town. You
black son of a bitch." The Mayor of 'vrightsville saw these
beatings of Black· citizens taking place and did nothing to
stop his police officers from assaulting the peaceful protesters. A majority of the peaceful protesters were physically abused.
~Yhen

The events mainly complained of in the suit include pretextural arrests of Blacks detention of Blacks
without charges, and discriminatory'enforcement of the
law. The suit also seeks to have a United States Magistrate s'tationed in the office of the sheriff of Johnson
County, Georgia, and in the office of the police department
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This suit is being haadled by Attorney Robert
E. Steele, Jr. of Macon, Georgia.
(5) Linda Worthen v. Roland Atta~'lay, et al.,
Civil Action No. 6g0-54 (S.D. Ga. 1980) is a suit by a
28-year old Black woman. She charges false arrest and
imprisonment for a period of 15 days, without a warrant
and ,vithout probable cause for her arrest. The defendants
in the suit include Sheriff Roland Atta,vay of Johnson
County and the Georgia Bureau of Investigation.

•

The complaint alleges that because of Sheriff
Atta,vay's conduct in this case and other cases his "conduct is so morally bankrupt that the department should be
put in rece~vership and placed within the operation of
the Federal Court." The complaint also alleges that members of the Georgia Bureau of Investigation had full knowledge of the conspiracy to violate plaintiff's civil rights,
and that rather than acting to prevent such violation conspired to violate her civil rights. The plaintiff se~ks
damages as well as injunctive relief against the Sheriff's
Department and the Georgia Bureau of Investigation.
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Attorneys Bobby L. Hill and Robert E. Robinson
of Savannah, Georgia, are handling the case for the plaintiff.
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Mr. CONYERS. Thank you, Professor Kinoy.
You have taken your civil rights experience and translated it
into the present situation I think with great vigor, great perception
and great conviction. We are deeply grateful to you for the very
exhaustive legal analysis of the dilemma that the Nation is confronted with, and ways that law enforcement can deal with this
problem.
As I understand your two-pronged approach, it deals with, first,
using the gand jury as an investigative tool in conspiracy to violate
civil rights, which would have the effect of intervening before the
violence occurs. It would not be merely prosecuting after the violence had taken place?
Mr. KINOY. Right.
Mr. CONYERS. And it is your suggestion that that technique was
developed during the civil rights era by the Department of Justice
and the Federal courts, and that it has since then lain dormant.
Mr. KINOY. YeEt.
Mr. CONYERS. And that your second suggestion is that we use
civil injunctive relief as a basis for, again, interfering with organizational activities before it can be accomplished? And your assertion is that that is not being used at the present time and under
the present circumstances?
Mr. KINOY. Correct; absolutely.
Mr. CONYERS. Now, do you have any recommendations for how
we may treat the political situation that we are confronted with
now? We have a Department of Justice whose office expires in
several weeks, and we have a new administration with a yet unnamed Attorney General. It seems to me that that would present
some refleGtiQn on your part as to hovl vIe may handle that.
Mr. KINOY. If I could give, Mr. Conyers, a direct response to that
question, I would say at this moment the present Department of
Justice has taken an oath of office to uphold the Constitution of
the United States, and that is until-when i8 inauguration, January 17? They are in powe~ now. They could and should bring these
civil injunction actions.
Mr. CONYERS. January 20.
Mr. KINOY. January 20, pardon me. I don't want to give them 3
more days.
Mr. CONYERS. I don't want anybody to show up early.
Mr. KINOY. I am kidding my Republican friends. It took us, in
1964, 2 days and 1 night to bring the most sweeping civil injunctive
action against the organizations and individuals, including the
sheriffs in Mississippi who were involved in a conspiracy against
black people resulting in the murders of three people. It took us 2
and a half days.
I say to the Department of Justice, you are as good lawyers as we
were then. You bring these civil injunctive actions now. We will
help you. We have files; we have material and information. Bring
those civil injunctive actions this week and next week. There is no
excuse for not acting now.
Second, to the new Attorney General, we will say to him: You
will swear to uphold the law. The law requires and mandates you
to bring these actions. If you do not, we will do what we have done
in the past when the Attorneys General have not fulfilled their
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responsibilities; we will raise b~fore the people in C?ngress the
problem of their inaction; we WIll ask you to superVIse a~d. call
upon them to act, and we wil~ ~hen urge ~nd. help and partIcIP.ate
with labor organizations, relIgIOus organIzatIOns, ~lack. Or?anIZations, people's organizatio~s. al~ over the count~y .m bnngIng .~c
tions which the Federal CIVIl rIghts statut~s per mIt .a~~ .authollze
where government agencies fail to ~.eet theIr. respor;ts.lbIlItIes un~er
the law. There are provisions for cltIzen~, pnvate cItIzens, to b~Ing
those actions in the name of the people, In the name of the ~ atIo~.
So, I am saying, Mr. Congressman, we ar~ not ~elpless In thIS
situation, and we must plan to move forwar~ ImmedI~tely.
Mr. CONYERS. Your emergency task force Idea remInds me of the
strike force against organized crime that fre9uently we find necessary in law enforcement, to create a specIal agency, frequently
working independently of the normal bureaucracy of a department
to bring about its aim.
.
It would seem to me that this is a .very appropnat~ analogy.
Could not we begin the implementatIOn of the technIques that
have lain dormant so long, even while such an emergency task
force is being organized?
.
Mr. KINDY. Precisely. And I would thInk that such a task. force,
and I would say this now: Lawyers all over the country ~xperIen~ed
in the civil rights activity, many of us who were expenenced wIth
this in the 1960s, we are prepared and ready to assIst and to help
in even the first temporary steps of such a task force, ~he Cente.r
for Constitutional Rights, the legal t~sk force of the NatIOnal AntIKlan Network, all kinds of organizatIOns are ready.
I am sure the NAACP would help, They have to speak ,for
themselves. I am sure they would-a number of ?ther org.anlz~
tions will also help. We are ready to help and assIst. And If thIS
committee can take the first steps in urging the setting up ~f such
a beginning, of a task force, my statement to you, ¥r. C?haIrman,
is, let's get to work tonight. What we see around us In thIS country
does not permit us any delay whatsoever. We are ready.
Mr. CONYERS. Well, the first thing I am going to do,. as the
subcommittee chairman, within an hour after these heanngs adjourn, is request from the Attorney Gen~ral at the Department of
Justice the Rowe Task Force Report-whIch has been already publicly reported and commente~ on-that .it be made. available t;:>
myself and the members of thIS sub~ommlttee forthw.lth. I appreCIate your bringing this matter .so forcIbly to o~r .attentIOn..
.
Now are there any areas In terms of actIvIty of or~anIzed VIOlence-prone organizations going on in which we can ~egI~ to determine whether their conduct, as reported, may be VIOlatIve of the
law as we understand it? For example, I have had nume·ro.u~ requests about the legality and the la~ulness of the paramIlItary
camps, the training camps, the guernlla warfare camps, thatapparently combined with .overt statements-there are pre~~ra
tions for a race war? SometImes there are statements that aC(;OIDpany them suggesting that they are preparing for ~efense or some
other kind of approach. But wha~ kind of an ana~y~Is can be drawn
as to the propriety and appropnateness and valIdIty of such operations?
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Mr. KINDY. I think, Mr. Chairman, you would find a beautiful
insight into that problem in Judge Wisdom's original opinion, the
one I have referred to, the U.S. against the original Knights of the
Ku Klux Klan, where Judge Wisdom points out, and the rest of the
court, that acts which are in perpetration of, and part of a conspiracy to plan in the future, violence against citizens exercising fundamental constitutional rights, elementary constitutional rights, that
these acts are overt acts in a conspiracy to violate Federal law,
section 1971, Federal law, sections 1983 and 1985, and require
immediate injunctive relief.
I think the greatest mistake that can be made at this moment is
to sit back and say we don't know what these camps are going to
do. We have to just sit and wait until they kill a thousand black
people.
What has to be done now-there is no reason under the law why
immediate injunctive action shouldn't be instituted against these
paramilitary camps by the Department 'of Justice under existing
statutes. And if they fail to do so, they have to explain to the
Nation why they failed to do so. Then organizations, national organizations, representatives of this Congress who are sworn to enforce the Constitution of the United States, should institute such
actions.
Mr. CONYERS. Thank you.
Mr. Sensenbrenner?
Mr. SENSENBRENNER. Yes.
Professor Kinoy, I would like to preface my question by saying
that I find the activities of the Ku Klux Klan absolutely abhorrent
and contrary to all of the principles on which this country was
founded. I have no problem with your suggestion that grand juries
be used with increasing frequency as an investigative tool into
illegal activities of the Klan.
However, I do have a slight problem with your suggestion that
injunctive relief be utilized. My question to you is this: Doesn't the
use of the injunctive remedy present a greater risk of infringing
upon first amendment rights than do specific criminal prosecutions
against those who are responsible for violating the criminal statutes on the books?
.
Mr. KINDY. My answer to Mr. Sensenbrenner would be, again,
exactly the answer that I gave to-Mr. CONYERS. I would like to interrupt the witness. Excuse me
for interrupting my colleague. But there is a person sitting in the
front row with a sign, and I would like to ask her to-I don't know
what it says, but would you please remove that sign? No permission has been given for citizens to demonstrate or conduct themselves by advertising or other means at these hearings.
I would appreciate it if you would cooperate with that. Excuse
the interruption.
Mr. KINDY. I was just saying, without taking the time of the
committee, once again, the answer to your question about the
appropriateness under the Federal Constitution and under the first
amendment to the injunctive relief is fully spelled out and developed by Judge John Minor Wisdom in the opinion I have referred
to. I should say this: There is no greater champion in the Federal
judicial system over the last 30 years than Judge John Minor
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Wisdom, no greater champion of the first amendment. He has
defended the first amendment from. one end of the country to the
other.
What is the point that Judge Wisdom and the other judges
make? That to defend the elementary democratic rights of the first
amendment, it is necessary to stop conspiracies to use violence
against people exercising those rights. And this was long established by the greatest defenders of the first amendment this country has ever seen, Oliver Wendell Holmes and Mr. Justice Brandeis, when they pointed out that any activity which is a clear and
present danger of a serious substantive evil within congressional or
governmental power must be stopped in protection of first amendment values and rights. It would undermine the concept of the first
amendment not to permit protection against those people conspiring to destroy the elementary democratic rights of people.
And I would suggest to the committee that the analysis which
Judge Wisdom and the other members of the fifth circuit developed, fully explain why it is that injunctive relief is essential at
this time if elementary democratic rights are to be protected.
There is not a single thing in the Wisdom opinion and the
injunction issued-and for the committee's benefit I have attached
as an exhibit a document people find very hard to find, the original
injunction, the actual injunction issued by Judge Wisdom, and if
you read it carefully, you will see there is not a single word in it
that interferes with anybody's first amendment rights.
I would request, incidentally, because I think it would be helpful
if the committee is able to, perhaps the committee would like to
print as part of my testimony Judge Wisdom's opinion. I have a
copy of the opinion here if the 1C0mmittee would like to see it.
Thank you.
Mr. SENSENBRENNER. I do not think that all of the men and
women who presently serve on the Federal bench, have the wisdom
and foresight of Judge John Minor Wisdom. Other Federal judges
might wish to use these injunctive remedies, not against the Ku
Klux Klan in blatantly anti-democratic activities, as our last witness called them, but against other organizations that might be
exercising first amendment rights.
I do not think that you have answered my specific question on
whether the vast injunctive power that the courts have in this kind
of a situation poses a greater danger to the exercise of first amendment rights than a specific criminal prosecution against people
.
who are conspiring to commit acts of violence.
:Mr. KINOY. Many of us have been spending the last 30 or 40
years in the courts fighting against excessive use of injunctive
power, labor situations, and other kinds of situations.
What happens when some member of the Federal bench goes
overboard on this? Well, that is what the Constitution of the
United States is there for, to stop them up. We get up; there we
fight against them; we argue against them, and we win over and
over again. What do you do? You can always say-anything can be
turned upside down and used to excess.
If the anti-Klan statutes were distorted totally, if any statute is
distorted totally, if the grand jury, itself, as often it is, and I have
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gotten up before courts and argued aga~nst the ~se of. grand juries
in certain circumstances, you argue agamst ~he dls~ortI~ns ..
We have a written Constitution. The wntten ConstitutIOn provides for both; and the most dangerous thing in the world would be
to permit a paralysis of the enforcement of statutes and enforcement of the Constitution on the fear that the use of these. statl!-tes
might at another time hurt somebody else. That plays rIght Into
the hands of the Klan and the conspiracies developing all over the
country.
.
f thO C
The answer to this problem is found m the answer 0
IS 0l!gress, itself, in 1866, when .the statutes. were first passed. T~IS
Congress said what? And thIS Congress m 18~6-people may dISagree with that Congress in a l?t of w~ys, but It ~as the Congress
of the United States-they had Just wntten the l~tn amend~ent ~o
the Constitution of the United States. It had wntten "Yhat It saId
was a universal charter of freedom. It was more dedIcated than
any Congress in many years had been to the e.lem~ntary democratic and first amendment rights of people. Yet It S~Id ~o prot~ct the
exercise of these rights we have to stop up conspn:acles whIch ~re
designed to destroy the most elementary protectIOns of eq~alIty
and freedom, because, without that, the first amendment, Itself,
means nothing.
. '
So what we must do is enforce the nghts of equalIty and freedom enforce them with all the weapons aV3.ilab~e now. If anybody
chodses to use that in a distorted \Va:>:, not agamst .the Klan and
violence-prone organizations, but agams~ labor Unl?ns. or other
people exercising their first ~m.endmeI?-t ~I~?tS, yo.u w~l.l fInd f!1e as
the first person out there figntmg agamst tna~ InJunctIO~,. and you
will find loads of other people fighting' agaInst that InJunction.
So let's not paralyze ourselves by fear at this moment.
Thank you.
. '
Mr. SENSENBRENNER. I have no further ~uestIOns, Mr: ChaIrman.
Mr. CONYERS. We appreciate your testimony and WIll look forward to the attempts to implement the strategy that you have so
cogently outlined.
Thank you.
lVIr. KINOY. Thank you, Mr. Conyers.
Thank you, Mr. Sensenbr~nner..
.
.
Mr. CONYERS. The next ~Itness IS ~r. Irwm Sua~l, I?Ir~c~or, FactFinding Department, AntI-Defam8:tIOn ~ea~ue, B nal B :Ith, Ne~
York. He is responsible for the InvestigatIOn of o~ganlzed a.ntISemitism and other extremist and hate movem~nts I~ t~e Vnlted
States. Working with the league's 26 regional offlc~s, hIS Job IS th8:t
of uncovering the facts about the promoters of bIgotry, and antiSemitic and hate-mongering extremists. .
. .
.
Mr. SuaIl is a graduate of Oxford UnIverSIty In England, whIch
he attended on a Fulbright scholarship, and for many years has
been involved in Jewish community relaUons. as the ~uthor of
numerous studies and articles on the above-mentIOned tOPIC~.
We welcome you, Mr. Suall, on behalf of the .Su~commlttee on
Crime. We know that you will be shortly furnlshmg us a m~re
formal statement, but we welcome you here ror the first of a serIes
of hearings on organized violence.
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TESTIMONY OF IRWIN SUALL, DIRECTOR, FACT-FINDING DEPARTMENT, ANTI-DEFAMATION LEAGU:;'~, B'NAI B'RITH, NEW
YORK

Mr. SUALL. Thank you very much, Mr. Conyers. It is good to be
here, Congressman Sensenbrenner.
The Anti-Defamation League is a national human relations
agency founded in 1913 with the purpose of combating anti-Sem~
itjsm, racism, und anti~democratic extremism of the far right and
the far left.
As part of that general purpose, ADL monitors and counteracts
the Ku Klux Klan. The present Klan is an outgrowth of the Klan
of the 1960's, which all of us remember with such l'evulsion because of its violence and extremist activities.
Toward the end of the 1960's, the Klan began to decline in
membership and influ.ence and power for various reasons, which
we can go into later if you like, Mr. Conyers. Their peak was in
1967, when the Anti-Defamation League estimated they had a nationwide membership of some 55,000 members.
Their decline began soon thereafter and continued throughout
the early 1970's. It was not until 1975 that ADL, in the course of its
routine work of monitoring the Klan and other extremist groups,
began to notice some blips on our radar screen, indicating that the
Klan was once again coming out of hiding and becoming active.
There was some growth of membership; there was an increase in
the amount of visibility; there was increased activity.
Our survey in 1975 indicated a nationwide membership, and I
am talking now of all the national Klans combined. We speak of
the Klan~ b1Jt, in fact, there is no single Klan; there are many
national Klan organizations, each competitive with the other.
But the. combined membership of the various national Klans in
1975 we estimated was approximately 6,500. By 1978, our survey
indicated that that figure had risen to about 8,000.
Our most recent survey was conducted in November 1979 approximately 1 year ago, and we found at that time that the Klan
had about 10,000 members throughout the country.
We are now conducting a further survey which we are not yet
re~dy to make p,:blic becau~e it i!, not completed. This survey is
bemg conducted In connectIOn With a contract which has been
given us by the U.S. Commission on Civil Rights to do a studY of
th:e Klan and other violence-prone racist organizations. That report
WIll be presented to the Commission~ I believe, sometime in the
early spring, and it will include our most recent figures on national
Klan membership.
I said before that there is not one Klan, but several competing
Klan organizations. The largest single group is the United Klans of
Am~rica, whic~ also .happens to be the organization that was largest In the 1960 s. It IS headed by Robert Shelton and is headquartered in. Tuscaloosa, Ala. In the late 19GO's, you may recall, Robert
~helton served a term in a Federal penitentiary after he was found
In con~empt of Congress in connection with a request by the House
CommIttee on Un-AlIl~rican Activities for him to submit membership. information to that committee. He and two other national
leaders of the UKA served time in a Federal penitentiary.

Another national organization is called the Invisible Empire,
Knights of the KuiGux Klan, whose grand dragon, Bill Wilkinson,
was outside the door a few minutes ago.
The third Klan organization is called the Knights of the Ku Klux
Klan. It was founded by David Duke, of Metairie, La., who not long
ago resigned and turned over the imperial wizardship to Don
Black, of Tuscumbia, Ala., who is now the leader of this organization.
The fourth national Klan organization is called the Confederation of Independent Orders, Knights of the Ku "Klux Klan, headquartered in Indiana. Its imperial wizard, Robert Chaney, is presently serving time in a Federal penitentiary on a fire bombing
charge.
In addition to these four organizations, there are a numbel' of
other competing Klans, miscellaneous Klans-the California Klan,
Ohio Klan, the National Knights of the KKK, Federated Knights of
the KKK, et cetera.
Above and beyond the growth in membership which we have
traced, the fact is that the Klan is not a substantial organization in
terms of numbers. This is important, Mr. Chairman.
It is true the Klan has grown, but we are a country of some 230
million people. When one considers we are talking about an organization of approximately 10,000 members, it is a fairly small organi~ation. It poses serious problems, in my judgment, but the problems
It poses are not the result of mass membership; it is not a mass
organization in a country, as I say, of 230 million people.
One of the problems posed is that it does have a fairly substantial !lumber of sympathizers, that is, people who have what has
been called a Klan mentality. That can be a quite serious problem.
We estimate that the number of sympathizers across the country
at between 75,000 and 100,000, and we judge active sympathizers
by the kinds of activities in which they engage, that is, those who
attend Klan rallies and crossburnings, those who contribute money
to the Klan, those who subscribe to Klan publications.
Beyond that inner core of active sympathizers there is another
layer to th~3 Klan union, which is even more significant. I refer to
that segment of the American population which found it possible to
vote in the most recent elections for publicly-identified leaders of
the Ku Klux Klan for Congress.
As you know, Mr. Chairman, there were several elections in 1980
in which publicly-identified Klansmen ran for public office. In the
San Diego area 'Tom Metzger, who is the imperial wizard of the
California Knights of the KKK, ran for Congress and won the
Republican nomination for Congress-I am sorry, the Democratic
nomination for Congress.
Mr. SENSENBRENNER. Thank you.
Mr. SUALL. Correction. I will come back to the RepUblicans in a
minute, though.
Mr. Metzger then ran in the general election, and while he was
overwhelmingly defeated-I want to make that quite clear-he
garnered only 14 percent of lhe total vote; but that 14 percent
happened to consist of 35,000 voters in the congressional race, and
they were voting for this man for Congress, not for dogcatcher
they wanted him to represent ~;hem in W ashington-35,000 peopl~
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voted for an outspoken publicly-identified Klansman, and his Klan
membership was probably the major single issue in that campaign.
Now to the Republicans: In Michigan, in the Dearborn area of
Michigan, another publicly-identified white supremacist by the
name of Gerald Carlson, who had been an active Klansman and
active neo-Nazi and continued to openly identify himself with Klan
and neo-Nazi beliefs, ran for Congress and won the Republican
nomination. And in the general election, Mr. Carlson got even
more votes than did Mr. Metzger. Carlson got 53,000 votes. He was
defeated, but he did win 53,000 votes, again in an election in which
his Klfui and Nazi sympathies were highlighted in the press and
during the course of the campaign.
There was a third election in which a candidate who was an
openly identified neo-Nazi, the leader of the National Socialist
Party of America, Harold Covington, ran for the Republican nomination for attorney general for the State of North Carolina last
spring. In that election he won some 43 percent of the total votes
cast in that Republican primary.
In addition to that, Mr. Chairman, there have been public opinion s'u.rveys done on attitudes toward the Klan. Just this past year,
the Gallup Poll did a survey on the Klan. While, as is to be
expected, the overwhelming majority of Americans expressed opposition to the Klan, 10 percent expressed favorable attitudes toward
it. Well, 10 percent-again, given the fact we are a country of 230
million people-is a disturbing figure, in my judgment.
Clearly, these attitudes are not going to be dealt with by laws or
injunctions or anything else that requires law enforcement. These
are problems-the problems I just referred to-that require education, and education is an extremely important part of the job of
countering the Ku Klux Klan and other hate groups-education in
the schools, in the first place; education in the churches; education
throughout mass media, on television, so on.
And the Anti-Defamatio!l League does carryon a widespread
campaign of education, working with other organizations such as
the NMCP, National Education Association, church groups, labor
unions, business organizations, and so on. Clearly, more is needed.
We have not done all that needs to be done yet.
But, as I said before, the main problem presented by the Klan is
not its numbers. I think American society could live with those
numbers easily. The main problems presented by the Klan is its
propensity for violence and intimidation against minority groups.
And to engage in violence, it is not necessary to have a mass
organization. To engage in terrorism, you don't have to have large
numbers. That is precisely the problem of the Klan: The tendency
of the Klan to engage in terrorism and violence is a matter of
public record.
Throughout the history of the hooded empire from its very :nception in 1866 in Pulaski, Tenn., its members have systematically
terrorized minority groups, black people, but also Jews, Hispanics,
Catholics, and others, through lynchings, beatings, bombings, and
shootings. That today's Klan continues the same patt~rn of violence and intimidation is evidenced by its record over the past
several years.

For example, in Maryland, three Klan members were tried and
found guilty of a July 1978 attempt to bomb a Jewish synagogue,
Congregation B'nai Jacob. According to Maryland State Police,
they had also plotted to bomb the home cf Congressman Parren J.
Mitchell.
In April 1978, two Klansmen in California were sentenced following their conviction in a plot to kill Irving Rubin, a Jewish activist
in Los Angeles.
In Tupelo, Miss ... in the summer of 1978, hooded and armed
members of the Bill Wilkinson's Ku Klux Klan attacked a group of
black demonstrators who were marching and conducting a business
boycott to protest the alleged beating of a black suspect by local
police and to demand more job opportunities.
In Okolona, Miss., a similar episode occurred shortly thereafter
in which black demonstrators were attacked by Klansmen following a black protest demonstration against police inaction regarding
the beating of a black youngster by a group of whites.
In Decatur, Ala., on May 26, 1979, an SCLC parade in support of
Tommy Hines, a 26-year-old mentally retarded black man, who had
been charged with raping three white women, was confronted by a
crowd of some 100 Klansmen. Participants on both sides were
armed with various kinds of weapons. Suddenly shots rang out and
four persons, two blacks and two whites; fell wounded on the
street. In all, some 30 shots were fired. Five persons, three blacks
and two whites, were arrested, although only one individual, a
black man, was subsequently convicted.
On January 15, 1980, an officer of the Cunman, Ala., klavern of
Wilkinson's Klan was convicted in Federal court of violating the
civil rights of two Vietnamese refugees. He had held a knife to the
refugees, warned them to quit their jobs and threatened to kill
them if they told anyone about it.
In JUly 1980, one of three Klansmen charged with shooting four
black women on the street in Chattanooga, rrenn., was found guilty
and sentenced to a term of 20 months in prison.
In February 1980, two Klan members in New Jersey were
charged with firing guns into the home of a black family in Barnegat. One of the Klansmen had been the national organizer of David
Duke's Knights of the Ku Klux Klan. The accused are presently
awaiting trial.
V!_.~ Klansmen
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Mich. in September 1980 on charges of harassing black person~
dur:in&" a. series of shooting incidents in which the Klan attempted
to IntimIdate blacks to prevent them from patronizing a Detroit
club and moving into a previously white neighborhood. Four of the
five have pleaded guilty.
On January 10, 1980, two Alabama Ku Klux Klan members were
indicted and subsequently convicted of intimidating and injuring
two black ministers who had been drinking coffee in a restaurant
in Muscle Shoals, Ala. After leaving the restaurant, the ministers
were attacked and beaten in a parking lot.
In April 1979, a Birmingham Federal grand jury indicted 20
members of the United Klans of America in connection with violent episodes in Talladega County, Ala. They were charged with
shooting into the homes of NAACP leaders and into a house occuT
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pied by a racially mixed couple. Three of the accused pleaded
guilty and 10 others were subsequently found guilty in Federal
court and sentence to terms in Federal prison.
The list that I have just read from is not an exhaustive list.
There have been other episodes including episodes in which there
have been convictions. You will notice too, Mr. Chairman, I limited
the episodes I recited to those cases where there was a clear
attempt on the part of the Klan to intimidate innocent, ordinary
folk, and I did not make mention, because thel'e is controversy
surrounding those conflicts, that have arisen between anti-Klan
demonstrators and Klansmen, in which both make charges against
each other. Those are more complex cases. I have limited myself
very carefully to cases in which simple, ordinary folk have been
attacked and violence imposed upon them by the Klan for racist
reasons.
A second serious problem presented by the rise of the Klan is the
steady increase in the number of episodes of intimidation and
terrorism directed against ordinary American citizens, mostly
blacks, Jews, and Hispanics.
I refer to the burning of crQsses at the homes, on the lawns of
black or Hispanic homeowners, the smearing of swastikas on
Jewish homes and houses of worship and even more serious episodes of desecration, arson, and fire bombings of synagogues and
black churches.
The Anti-Defamation League does not maintain statistics on all
such race-related episodes. Our resources don't permit it. But we do
conduct an annual survey of the anti-Jewish episodes and have
found them defmitely to be on the rise.
Last year we recorded 129 such episodes: the highest figure of
anti-Jewish desecrations since the great swastika epidemic of 1959
and 1960 when the figure was in the area of 800 to 900.
Our audit this year is not yet complete, but our preliminary
fmdings indicate that it will reveal a very substantial rise in the
number of these episodes, probably more than double last year's
figure.
While not all such acts of terrorism are attributable to members
of hate organizations such as the Klan, and neo-Nazis, although
some of them unquestionably are, there can be no doubt about the
fact in Klan klaverns across the country, informally as .well as
formally, planning takes place for engaging in such acts of intimidation and violence in the dark of night where the perpetrator
cannot be seen.
Furthermore, there can be no doubt that these hate groups share
in the moral responsibility for such acts, since it is their behavior,
and their symbols that inspire those who perpetrate such acts as
the burning of crosses and the daubing of swastikas, and there
should be no confusion as to the quality of these acts. Mr. Chairman, this is important, these are not pranks. I am not talking
about pranks. There have been newspaper reports referring to such
episodes as pranks. That is a complete misnomer.
The families and institutions victimized by such episodes are
being terrorized. An ordinary person who walks out in front of pis
home in the morning and finds a swastika smeared all over his
house, if that person is Jewish, is being traumatized by that experi-

ence; and obviously a black homeowner who finds a cross burning
or sImply planted on his lawn is experiencing an act of terror,
because there is an implicit threat in that act, and therefore these
are not to be regarded in any way as mere pranks, as some of the
press refers to them.
Finally, perhaps the most serious problem presented by the rise
of the Klan and other extremist, violence-prone groups is the proliferation of paramilitary training activities in which they are now
engaged.
The Anti-Defamation League released a report in October of this
year, a copy of which I have with me, which cited activities of this
kind in five separate States, Alabama, Connecticut, Illinois North
Carolina, and Texas.
'
We also reveal that the Ku Klux Klan in California is distribut~ng m~nuals and instructions in terrorism and guerrilla warfare,
Incl.udmg the ma~uf~cture of .bo.mbs, grenades and other explosive
devIces for the maImIng and kIllmg of people.
Since our report was released, another ~ violence-prone extremist
group, the Minutemen, under the leadership of ex-convict Robert
De Pugh, conducted a paramilitary training session in Kansas City
Mo. This was the first indication in more than a decade of th~
revival of the paramilitary Minutemen organization. That session
by the way, while it was not attended by any large number of
people, 50 people, was a matter of re::ll concern because of the
extremely violent history of the Minutemen and the session itself
~ade it quite clear they are preparing to engage in serious acts of
VIOlence.
I would like to point out, Mr. Chairman, that in addition to the
right wing extremist groups mentioned in my remarks, there have
be~n and presently are other violently inclined organizations operatmg on the American scene whose activities should be of concern
to all persons of good will.
I refe~ to s~ch groups as the Weather Underground, the New
World LIberatIOn Front, the Black Army of Liberation the Islamic
Guerrillas in America, Omega Seven, FNLA and above all the
~alestine Liberation Organization, including its 'component' factIons, Al Fatah, the Peoples Front for the Liberation of Palestine
and the Democratic Front for the Liberation of Palestine.
All of these organizations have a Droven record of violence and
terrorism and some, especially the 'PLO, pose a serious potential
threat to innocent Amerkan citizens:
Finally, in connection with the release of our report on paramilitary training activity, ADL's national director Nathan Perlmutter
entered into the following correspondence with Attorney General
Benjamin Civiletti, and I will read from it.
On October 21, Mr. Nathan Perlmutter wrote to the Attorney
General as follows:

or

. The Anti-Defamation Leagt.Ie
B'nai B'rith, in its ongoing research and monitormg of extremIst hate orga11lZatlOns, has received information on Ku Klux Klan
p~ramilitary activity clearly constituting a dangerous.potential for terrorism and
VIOlence in the Ul!ited States. This situation arises against a background of recent
Klan lawlessness 1n many parts of the country as well as a disturbing increase in
worldwide terrorism.
W.e enclose a copy of a ~epo~·t we have just prepared which summarizes our
findmgs on. ~lan and assoc~ated paramilitary operations. These include guerrilla
warfare trammg programs In Texas, Alabama, North Carolina, Illinois and Con-
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necticut. In California the Klan is distributing manuals which contain detailed
instructions on the manufacture and deployment of explosive devices and other
instruments of terrorism.
Based on the available evidence we urge that you authorize the Federal Bureau of
.Investigation to underta~e ~ystem~tic su~veillance of th~ K';1 Klux ~lan an.d oth~r
violently inclined orgamzatlOns Wlth a VIew to developmg mformatIOn whIch Wlll
help law enforcement agencies protect American citizens from further terrorism
and violence.
We request that YDU give our proposal your earnest consideration and would be
pleased to hear from you.
Yours truly, Nathan Perlmutter.

The Attorney General replied on October 30:
Dear Mr. Perlmutter:
I have received your letter of October 21, 1980 and a copy of your report Ku Klux
Klan Paramilitary Activities. I will be reviewing the report myself as well as asking
the Criminal Section of our Civil Rights Division to take a close look at the
information in the report.
Thank you for bringing this matter of great concern to my attention.

In reply our National Director sent the following letter:
Thank you for your reply to our Octopber 21, 1980 letter concerning Ku Klux
Klan paramilitary activities. We are appreciative that you have asked the Criminal
Section of the Civil Rights Division to review this maUer.
I am including for the Criminal Section's reference a citation to 18 U.S.C. Sec.
231(a) which makes it unlawful to teach or demonstrate to any other person the use,
application or making of any firearm or explosive or incendiary devi:::e, "knowing or
having reason to know or intending that the same will be unlawfully employed for
use in or in furtherance of, a civil disorder... " This statute has been successfully
empioyed against the threat to society posed by an Organization knO"wn as the Black
Afro Militant Movement in circumstances strikingly similar to those described in
ADL's recent Klan report. United States v. Featherstone, 461 F2d 119 (5th Cir. 1972)
cert. den. 409 U.s. 991 (1972).
I hope that this information is helpful in your review and consideration of this
matter.

Now, as I indicated, Mr. Chairman, I am not an attorney and
therefore I am not anxious to have legal questions thrown at me,
but I do have, I hope, some good judgment and understanding of
the problem that your committee is dealing with.
Mr. CONYERS. I want to thank you very much.
Does the PLO operate domestically?
Mr. SUALL. Yes, L.~deed. They are a very active force In the
American scene, both aboveground and underground.
Mr. CONYERS. Do they operate violently?
Mr. SUALL. Yes indeed, Mr. Chairman. In my opinion the PLO is
by its very nature just as the Ku Klux Klan, as President Carter
has stated, a violence-prone terrorist organization. Its entire history has been one of terrorism and nothing but terrorism.
Mr. CONYERS. You have acts you can cite that have occurred
domestically?
Mr. SUALL. There have been acts against Jews and Israelis in the
United Statos.
In not all cases were the culprits found.
The acts were conducted in such a manner that in my judgment
the PLO was very likely involved.
Mr. CONYERS. How many such acts?
Mr. SUALL. I don't have the-figures in front of me. I didn't come
prepared to discuss the terrorism of the PLO, but I did make
reference to it because I thought it was very important that we not
have a double standard of justice in. this country.

\
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Mr, CONYERS. Just a moment. We are going to talk back and
forth. I didn't expect you to come to talk about the PLO either, but
you did, and that is why I raised the question, and am very surprised to hear about the domestic PLO whose viplence I was not
aware of, and that is why I asked you the simple question, how
many numbers of incidents do you have in mind?
~/.[r. SUALL. Once again, Mr. Chairman, I don't have the figures
in front of me and therefore I don't want to speak merely off the
top of my head. The Anti-Defamation League doesn't operate that
way. I do know the PLO is active in the United States, both above
and underground. It raises funds for terrorist activities in the
United States and its front organizations receives funds from the
Middle East.
Mr. CONYERS. I think you are perfectly aware that the question
was, what is the number, and you said you don't know. You don't
want to be irresponsible, so let's leave the subject at that.
Now, you mentioned some other organizations that are working
cooperatively with you. Does the American Federation of Teachers
work with your organization?
Mr. SUALL. Yes, we have a friendly relationship with the AFT.
Mr. CONYERS. Are there any particular kinds of organizations
that are more violent or more prone to violence in terms of the
kinds of research that you have engaged in?
Mr. SUALL. I am not quite sure I understand the question, Mr.
Chairman.
Mr. CONYERS. Well, I was going to separate out the Klan, but I
suppose I should not. You mentioned that there are many differellt
kinds of Klan organizations and there are other violence-prone
organizations which are not Klan organizations, and so I was
thinking that there may be some propensity for violence that has
been detected or observed in some organizations more than in
others.
Mr. SUALL. Among the racist, violence-prone organizations, clearly the most offensive have been the Klan, the National States
Rights Party, and the various neo-Nazi groups in the United
States.
The national chairman of the National States Rights Party, J. B.
Stoner, has been convicted in connection with the bombing of a
church in Alabama, and has been sentenced to 10 years in prison
and is now out on appeal.
The NSRP has had a record of violence and its members are
involved in some of the paramilitary training activities cited in our
report, as are memben; of the neo-Nazi groups. Those three categories of racist-motivated groups tend to be the most violent.
Mr. CONYERS. Are you or your organization satisfied with the
Federal effort to combat the apparent increase in violence-prone
organizational activity?
Mr. SUALL. No; we are not. We think more can be done. I don't
think the record is terrible. I have observed particularly in Alabama, last year especially, a number of cases in which there were
Federal indictments of Klansmen and convictions. a far better
record than used to be the case in some of our Southern States
back in the 1960's when there wasn't Federal intervention avail a-
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ble, and there were so many trials that took place on the State
level.
There is more that can and should be done. We cite in our letter
to the Attorney General a statute which I believe does apply to
paramilitary training activities which are being conducted in preparation for an alleged forthcoming race war. That is virtually a

word-for-word quotation from the Klarlsmen who operate these
camps and our law department assures us that the case that wcl.s
successfully prosecuted against the black militant in Flori9-a was
almost identical with the kinds of activities that the Klan IS presently conducting, and this statute is very relevant.
In addition to that, we do believe that the FBI has been hamstrung in conducting investigations of the Ku Klux Klan. I know
+1+ +h
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day, but am not quite sure yet what tho~e guide!ines mean.
We will have to see what they mean In practIce. Our law department is studying them, but the guidelines do need modification.
The Klan, for the past several years, has been ignored, virtually
ignored by the FBI.
They have had a twofold policy. They will engage in investigations of the Klan when there 1l=: evidence that a crime has been
committed or where there is evidence that a crime is about to be
committed, but the question arises obviously, how are they going to
know that a crime is about to be committed if they are not in a
positior- to know what the Klan is doing, what it is planning?
IV1r. CONYERS. Are they in such a position?
Mr. SUALL. No; they are not. To the best of my knowledge they
are not monitoring the Klan; they are not even collecting newspaper clippings of Klan activities.
If my information is correct-and I know there are those who
say yes, sure the FBI keeps saying this, but in fact it is not so-I
have not seen the slightest evidence that they are keeping track of
what the Klan is doing except where, as I did indicate, where crime
has been committed.
I was in Decatur, Ala. last spring, after the acts of violence,
when a bunch of Bureau fellows came down and served a valuable
purpose and they helped tp _put a damper in the climate.
They helped to avahi the sort of thing, and incidentally, I didn't
say it in my prepared remark;::;, but it is important, we should
remember what happened in Chattanooga, Tenn., when four ordinary innocent black women v\\re walking along the street and
atta~ked from behind by Klansmen with shotguns and the episode
itself was bad enough. It triggered an absolutely understandable
sense of outrage in the black community and there was, as we all
know, rioting and violence in Chattanooga.
We should learn something from what happened there.
The Klan engaged in violence; there is a black reaction to the
violence in which blacks take to the streets, and then the Klan
goes around and says, now, you got to join the Ku Klux Klan to
contain the blacks. Such provocation becomes generative of further
support and clearly there is a law enforcement problem.
I am not saying all law enforcement agencies have not been on
the ball. Many of them have, but I think there definitely is a need
LJ.l
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for greater FBI surveillance of the Klan so that we will know what
it is doing.
I think one can do a very fine job of monitoring Klan activities.
Frankly, we in the Anti-Defamation League, with a tiny proportion
of the resources that the Bureau would have available to it, do
what we are fairly proud to say is accurate, respectful-of-civil-liberties kind of monitoring, and I see no reason why the F.BI under the
control of the Justice Department with reasonable regulations,
with adequate respect for First Amendment freedoms, cannot keep
track of these organizations with proven records of violence, because, if they don't, there will be more violence.
There is going to be rnore violence. As long as the Klan is active,
as sure as shooting, there is going to be more violence. The question is, are we going to know in advance and be able to protect
Some people before they get shot and killed, or are \ve going to be
in the dark?
Mr. CONYERS. Would you have any recommendations for an enlarged role of the Community Relations Service or the Civil
Rights Commission in helping to deal with the problem and the
challenge of education?
IVlr. SUALL. I am not really an expert 011 the functions of those
two agencies, and again, I don't want to fly by the seat of my
pants. We are working together with the U.S. Commission on Civil
Rights.
As I mentioned, they have asked us to prepare a report for them.
I have also testified before the U.S. Commission on Civil Rights.
Education is absolutely essential if the Klan is to be counteracted. You are not going to educate some fellow sitting in his basement putting bullets in his weapons to go out hunting people, but
education in terms of, not the hard core members of the Klan, but
the sympathizers and those who really don't understand what the
Klan, and similar organizations are all about. I am referring to the
kinds of people we identified as sympathizers, as well as those who
voted for Klansmen for public office, as well as ordinary Americans.
There is a need for education. An awful lot of young people today
don't know what the holocaust is all about. When you talk to them
about 6 million .Jews having been murdered by Hitler in the 1940's,
many of them simply don't know anything about it. Similarly with
regard to the KIt-n's activities in the IS60's, so education is necessary and these two commissions have an important responsibility
in that regard.
Mr. VOLKMER. What specific evidence do you have, or, if you do
not wish to disclose it, you could make it available to the committee at a later time, as to an actual conspiracy by the Klan, by neoNazi groups with nationwide conspiracy?
Mr. SUALL. Mr. Congressman, as I told the chairman of this
committee, I am not an attorney myself, so I am not quite sure in
legal terms what constitutes a conspiracy.
Mr. VOLKMER. Let's put it this way: Do we have any evidence
that there have been meetings of Klans throughout the United
States, discussions on how do we get rid of blacks, Jews, Catholics,
anybody else, let's go out and start shooting?
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Mr. SUALL. I have evidence that a Klan convention which took
place on Labor Day, 1979 in New Orleans, La., there was ~ good
deal of discussion about-now, I am not quite sure whether It was
conspiracy. There was a good deal of discussion.
Mr. VOLKMER. Leave that word out of it.
Mr. SUALL. About the need for weaponry, and "the final solution
to the problems confronted by white people in America," obviously
. .
I am paraphrasing, "c~nnot be solved without :riolence."
There were expreSSIOns that were clearly mtended to ludlcate
that a violent revolution is necessary in this country. Again,
whether that was a conspiracy in terms of law, I don't know, but
this convention did take place, and I have the evidence as to what I
am reporting.
As for other possible conspiracies, none come to my mind at the
moment.
Mr. VOLKMER. The other thing I would like to go into a little
more in detail with you is the role of the !i'BI. You have suggested
they should do more monitoring of newspaper clippings. You mentioned also that you are quite concerned that first amendment
rights are to be protected for an persons.
.
Knowing that, do you haVE! any other suggestions other than
clipping newspapers? What elSie?
Weare not surely going to get on the telephone and surely we
..lare not gOIng 1-0 use InSluers, are wer
Mr. SUALL. I would hope we wouldn't get on the telephones
without a court order, no, and I don't think there is any need to
violate any law in order to ef£ectively and intelligently monitor the
Ku Klux Klan and you don't have to limit it to newspaper clippings. There are a number of things that can be done. Let me tell
you what the Anti-Defamation League does. I am not saying we are
setting examples for the FBI.
We have observers presenit at public activities, cross burnings,
Klan rallies, Klan demonstrations. We have an observer present,
peacefully stands on the sidelines and, if possible, makes notes.
We publish materials about the Klan as a result of which defectors come to us, fellows who have had a change of heart or maybe
they are angry with a fellow Klansman, because he went out with
his wife; they will come to us and provide us with information, and
we will accept the information and evaluate it in as sophisticated a
way as possible.
Sometimes Klansmen, bec:ause they compete with each otherthere are a number of rival groups-know that the Anti-Defamation League is a door'to go to when you want to provide some
information that your rival organization is doing or failing to do
which will embarrass the other fellow.
We will accept information of that kind.
Researchers and students will, in a given area, do a study of the
Ku Klux Klan in southern Illinois, let us say, and write to us for
information. And we in turn will say: We are delighted to provide
you with the information, would you be good enough to send us a
copy of your report when you are through with it. We will get a
report which, in some instances, will provide us with useful information, and so on and so forth. These are things that don't require
any violations of law, you don't have to tap any telephones or plant
..~

\

any bugs. In my opinion, the FBI using simple methods can do an
adequate job, obviously not 100 percent but a reasonably good job
of monitoring the Klan's activities, and hopefully it will result in
the saving of lives.
In my opinion, if it results in the saving of just one life it is
worthwhile. I think it can be done without violating any civil
liberties.
Mr. VOLKMER. Thank you very much, Mr. Suall. I have no further questions. On behalf of the chairman, who had to leave-he
had conflicting engagements-we wish to thank you for coming
and presenting your testimony.
Mr. SUALL. I thank you for giving me the opportunity, on behalf
of the Anti-Defamation League.
Mr. VOLKMER. We will now hear from the Hon. Drew Days III,
Af'ssistapt Attorney General, Civil Rights Division: U.S. Department
or JustIce.
Mr. Assistant Attorney General, on behalf of the subcommittee I
welcome you. If you have a prepared statement, it will be made a
part of the record.
TESTIMONY OF DREW S. DAYS III, ASSISTANT ATTORNEY
GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF
JUSTICF~

n

Mr. DAYS. Mr. Volkmer, I do not have a prepared statement. I
think, as counsel will attest, I have been involved in a number of
matters lover the last couple of days and since I received the
invitation sometime on Friday it was not possible to put together a
prepared statement.
Mr. VOLKMER. Very well. You may make your statement at this
time.
Mr. DAYS. I have the distinct impression that the balance of the
time might be better spent on my answering your questions than
my making a statement for a long period. But let me say a few
things as a form of introduction to what has been going on in the
Justice Department.
Certainly in this administration there has been a profound commitment to enforcing all the civil rights laws that the Attorney
General is responsible for enforcing. That includes not only the
civil statutes that we have responsibility for but the criminal statutes.
We have used those criminal statutes, I believe, judiciously but
effectively, to get at police misconduct and brutality. We have also
used those statutes to get at private violence directed against
people who are attempting to exercise their constitutionally protected or statutorily protected rights.
With respect, particularly, to Ku Klux Klan activity, the Civil
Rights Division has conducted approximately 50 inves'tigations of
Klan activity during the last 3 years. Approximately eight investigations are still pending. The number of prosecutions involving
Klan activity has increased steadily in the past 3 years. This recent
increase was not due to lack of concern for Klan activity' it was
simply because, as new people in town in the administration, we
had to make certain that we understood what was going on and

r-- ,-.

-- ..... - -....---...---

-

~

-

--

jj

I
I

)I

I

II ,

f i
1I

LJ

r
II

I

I

I

1/
!
1/

L

[-1

f

r

l

I

I

,

1!
1
h\

1f

h
LJ

P

1iI
I

,~ I)

1t

~ J

I

!

j

I

I

I
I

!
II;

11
! I

j'\

l!
I~
I'

I

Ii

I'

,J:[
1.
jl

I ~

I

qII
r

, i

Ii

J1

H
11
l

r

}, I

P

Ij

11

Ii
i

1i

!}

fr !'

91

90

\

what types of resources we would have available to us; what types
of statutes we could rely upon in dealing with this problem.
There were no prosecutions, for example, in 1977 and 1978. But
there were two prosecutions in 1979. In 1980, we had five indictments. We obtained pleas or convictions in four of those cases.
There was one remaining case but I am happy to report that
only a few weeks ago we got guilty pleas from several Klan mem~
bers in the Detroit area. They had been charged with conspiracy to
violate the rights of blacks in that area. I think that our prosecutions and investigations demonstrate that we have been thorough
in our investigations, and that we have properly used the statutes
that are available to us. And when we went to court we made the
charges stick.
These cases have been brought not only in the South-although
much of the activity has been in the State of Alabama-we have
had investigations all over the country and prosecutions in Michigan, for example, and California.
So we have recognized the extent to which we have a national
responsibility to look into allegations of racial violence, including
Klan activity or neo-Nazi party or any white supremacist activity
in the country that might be in violation of Federal law.
Thus far during 1980 we have initiated approximately 24 investigations of potentially Klan-related activity. As I indicated earlier,
eight of these remain open. Now, the difficulty we have found since
we initiated investigations into Klan activity of variaus types is
that in many cases we cannot effectively identify the persons who
engaged in the arguably illegal conduct.
For example, there have been situations in Alabama, particularly, and also in Mississippi, where people have been intimidated,
they have been beaten, but they were not in a position to give us
the type of identification that would allow us to conduct an effective investigation and prosecution, although we certainly tried. It
wasn't a situation where we asked the victim whether the victim
knew the names and addresses of the Klansmen or people associated with the Klan. When they couldn't give us that information, we
did not just walk away and rinse our hands, wash our hands of the
entire problem. We made very active effortd to pursue these investigations to the point where we didn't feel we could make an
adequate identification.
The problem is compounded by the fact that where there are
identification problems, there are also reasonable doubt problems
in terms of criminal prosecution. We are not in the practice of
going before Federal courts with criminal profi'cutions arguing
that either X or Y did the act. There has to be a specificity, as you
gentlemen and lady recognize, in terms of bringing criminal actions.
In some cases, where subjects have been identified, there are
jurisdictional problems which exist. We do not, I think our record
reflects, categorically reject the possibility of Federal jurisdiction in
situations where there appears to be some racial violence.
We explore those possibilities and if we think there is adequate
jurisdiction we proceed. But I want to underscore the fact that
while we enforce sections 241 and 242 and 245 and some other
criminal provisions of the Federal Code, there are some instances

whe? our best judgment tells us those statutes cannot reach the
conduct that we have been made aware of.
The Greensbor? sit~ation in North Carolina, apart from makin
y ~nal deter~lI~atIOn about jurisdiction, was a situation wher~
e ate was wII~mg and able to go forward first. In Greensboro
as has been true In some of the other instances, we have provided
suppor~ for lo~al .pros~cutions. There are several reasons for that.
<?k-.j IS that In most Instances State officials can move much more
£hIC .y than can the Federal Government. It is just a question of
number of prosecutors, number of investigators number of
JU ges, and. so forth. The St.ate systems tend to ha.'ve more resources aVaIlab.1 e ~or quick reaction. In many States it is not necessary to get an In~Ictment. from a grand jury in order to proceed. It
ban be done ?y InformatIOn. Our practice is to go by indictment
. ecause we thInk that that allows us to test out our case in a grand
Jury and make effective prosecutions.
knThe gentleman who testified just before me, whose name I don't
ow, .I am sorry. to say-Mr. Suall-rnade reference to the fact
that hIS ~rganlz~tIon was receiving information from people who
wer~ affilIated ~Ith the Klan, who were malcontents of some type
or dlsaff~ct.ed ~Ith the organization.
ImplIcIt In. hIS stat~ment was the assertion that we don't accept
th~t t:ype of mformatIOn. That is an incorrect assertion While the
~I.d~Ines that control the FBI place some limitations 'on the use
? In ormants and the extent to which these organizations can be
~nfi1trat:~, _we ,have on !l numb~r. of occasions accepted information
.lrom J?euple wno were In a posItIOn to know that crimes had b~en
com!l1Itted, or were about to be committed, and we used that information to make successful prosecutions.
I ~ave pro~ided in the materials that you set out for these
fharUg~
the lIst of pros~cutions that we brought. For example, in
'te t.mtedhStates v. Bu;hop case, the Detroit case, that was a
SI ua ~on .were we were able to rely upon an informant in an
~rg~nliZat tIOthn fo~ hother purposes, to obtain information about a plan
o VIO a.e e rig. ts of blacks in that area.
That Infor:mat~on was made available to us and we were able to
preven~ a VIOlatIOn of the law and. a v:iolation of people's rights.
th ~ ~~ t kn°hw whether the prosecutIOn In Ohio is on this list but I
In 1 oug t to be note? About a year and a half ago, du~in a
Feat dei} of controversy In Columbus, Ohio, over school desegre~a
bIOnihwed ecahl'e aware of a plot t.o b~ow .up a public school attended
bI k e dugh er of a Federal dIStriCt Judge in Columbus who is
ac an w 0 had sat on that school desegregation case Once we
became a~vare of that conspiracy to blow up the public ~chool we
w°cikCed wIth loca~ officials to provide Columbus Police Departr~ent
an I °tlumbusdFIrle Department and informants and undercover
peop e 0 go an payout that scenario.
' .
D,A.s. a cOhseque~ce 01' our cooperation, that is, the Civil Rights
I IVislOn, ~ e UnIted States Attorneys Office there the FBI and
t oca dfficlal~, we were able to tape, not only tape r~cord but ~~ideo
ape ISCUSSlOns between the undercover agents and two former
mecFtbersh?f the Klan 'Yho were. still very sympathetic to the Klan
an thOtW hlte lsupremacist organIzations who were planning to blow
up a sc 00.
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On the day that the blowing up of the school was to take place,
we were not too concerned that the event would actually occur,
because the person who was supposed to put the explos~ves together
was in fact an undercover agent. So we were certaIn th~t that
explosion would never take place. And when the conspIrators
joined the undercover ag~nt~ to take the last s~ep, they were put
under arrest, they were IndIcted, they were tned very promptly,
convicted, and they are now enjoying the hospitality of the Federal
penitentiary.
In Alabama when we indicted a large group of Klan members
for various acts of intimidation against blacks and whites, we were
able to, with the help of the FBI, turn to members o~ the Kl~n
group, "turn" meaning we were ab~e t? get them to prOVIde us wIth
information about how the ~rgarllzatIOn operated, how the plans
were put together, how many people were actually. invo~v~d in it,
and what in fact was designed to come out of all thIS activIty. And
as a result of that effort, with people who were inside we were able
to make a successful prosecution. We convicted 10 of the defendants' 3 were acquitted and 3 pled guilty. And I am pleased to
repo~t that for those who were convicted,. the judge and jury felt it
appropriate to sentence them to the maXImum allowed under Federallaw.
I won't go into all these other prosecutions but, with all due
respect to some of the comments that have been made earlier, the
Attorney General stands by this record, and I stand by this record
because I think it represents a responsible and vigorou~ effort. to
get at violations of people's civil rights. by persons .assocla~ed yYlth
the Klan or by persons associated With neo-Nazi orgenizatIOns.
Of course we can do more, and we are trying to do more in this
regard. But I respectfully submit that 'Ye .are not i!l a s~tua~ion
where the Justice Department is conductmg 50 or 60 InvestigatIOns
and there are 2 000 that should be conducted. I think that we have
responded whe~ever and wherever there have been sufficient indications of an actual violation or a planned violation of the law.
You also have a list here of incidents regarding criminal violence
against minorities. I would just like to go down t~at li~t to give you
some sense of how we have responded to those SItuatIOns because,
once again I think our record is one not of inaction but action, not
only at th~ staff level but at the very high levels of the Civil Rights
Division and the Justice Department.
You make reference to the January 14, 1979, shooting of a 22year-old deaf black male in Chico, Calif. We investigated that case
and we closed the investigation after we determined that there was
no basis under Federal law for our proceeding.
Now this brings up, Mr. Volkmer, a very sad truth about the
jurisdiction that the Congress has given to the Justice Department
and to the Civil Rights Division.
...
.
It is my considered judgment that that ChICO, Cah~ornll~., SItuation was one that is nOlt reached by Federal law at thIS pOInt. The
black man who was shot and killed in the coldest of blood was not
engaged in any activity that is federally protected. 0I?-e would
think and I think most people in the United States do beheve, that
it is ~ federally protected and constitutional right to liv~, and that
if one's life is taken by another person because one IS black or
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Hispanic or some minority group, then that constitutes a violation
of Federal law.
I know Professor Kinoy is here. I regard him as a friend, a leader
for many years, a mentor for an entire generation of civil rights
lawyers, in which I include myself. He may have a different view
on this, but it is my considered judgment, and it is a harsh commentary perhaps, that this type of violence can take place in the
United States without running afoul of Federal statute, without
resulting in a vigorous and prompt Federal prosecution.
Regarding the Decatur, Ala., incident in May of 1979, we investigated that matter and closed it as well. That was one of the most
thorough investigations I think we have ever conducted. It ran to
literally hundreds of pages. If you are concerned about the level of
interest and involvement in the Justice Department with respect to
these matters, I want you to know that Director Webster, personally, and I, personally, supervised that investigation, right from the
start. Almost the day after those shootings occurred, Director Webster and I were in his conference room reviewing television videotape, and getting firsthand reports from people who were in a
position to know about that incident.
In terms of the September 1979 Boston situation, I am not
aware-although I would like to have an opportunity to perhaps
respond in writing to some of these situations after I have a chance
to check with my staff-I am not aware of any action that we took
with regard to that situation.
The Oklahoma City case, that is one that we are investigating,
along with shootings that are mentioned, January 1980 in Indianapolis, the Fort Wayne, Ind., shooting of Vernon Jordan, and on
the next page, CincinnaU, Ohio, shooting, Johnstown, Pa., shooting.
Those are all part of a major investigation by the Federal Bureau
of Investigation and by the Civil Rights Division.
Let me drop down to Greensboro, N.C. You, of course, know
there was a prosecution by State officials. You are probably already aware, but let me underscore the fact that the Federal
Government provided a very high level of technical assistance to
the local prosecutors in that case, who relied upon the FBI lab,
expert witnesses, and so forth.
But I would like to talk about Greensboro before there was a
State prosecution. The day that that shooting happened, Director
Webster and I were on the telephone talking to the U.S. attorney
in that area, talking to our staffs, and within a day there were, I
believe, at least 36 FBI agents in Greensboro conducting that investigation.
We are, of course, reviewing the Greensboro situation in light of
the fact the State action has gone its course and the local prosecutor has indicated that he intends to take no further action.
I have met with lawyers for the families of the persons who died
in that shootout and I regard it as a major investigation within. the
Civil Rights Division.
The April 19, 1980, shooting of four black females in Chattanooga
is a matter that we have been investigating since it occurred.
There was action taken at the local level. That action resulted in,
according to many people in Chattanooga and outside of Chattanoo77-590 0-81--7
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ga, a less than satisfactory resul.t, in that n? significant action was
taken against the persons who dId the shootIng.
Not only have we been investigating it since it started-we upgraded the investigation after the State trial. I personally went to
Chattanooga the day after the verdict came down-and. there ~ru;;,
as you will recall, Mr. Volkmer, a great deal of turmOIl and cIvil
protest in Chattanooga-to do two things: First, to demonstrate
that the Federal Government was not turning its back on a situation of this kind; and second, to make certain that our investigation was being conducted in a professional, responsible and effective manner.
I met with the mayor of Chattanooga and I met with police
officials. I met with representatives of black organizations as well
as black elected officials to make certain that we were doing the
right thing.
Let me suggest with respect to the May 1980 Boston, ~ass.,
stabbing of a black male factory wo~ker and t~e 1979 ~ost(:m sI~ua
tion the elements are very much like the ChICO, CalIf., sItuatIOn.
We ~ssentially have what ordinarily would be regarded as a homicide which is traditionally a matter for local law enforcement,
with the exception that there is a racial element, there is a blac~
victim and a white assailant. That mayor may not lead to a basIs
for Federal action. But as an initial matter, there is no reason to
conclude based upon the statutes that we have to yvork. wit~, that
there is a violation of Federal law, a presumptIve VIOlatIOn of
Federal law.
We investigated the August 20, 1980, Salt Lake City, Utah,
matter i.."1 which two black males were murdered by sniper attack.
We identified a suspect in the case, Joseph Paul Franklin. We
tracked Joseph Paul Franklin across the country. a~d c~:ptured
him and he is now in Salt Lake City. He has been mdlCted by the
Fed~ral Government and he will be brought to trial and convicted,
if we do what we think we can do, ar:..d that is, demonstrate that
there has been a violation and that the person charged is the
person responsible for that.
Of course, he will have to be tried by a judge and jury, and they
will make the ultimate determination. But the point I am trying to
make, Mr. Volkmer, is not to reindict Joseph Paul F'ran~in before
you, but simply to point out that we hav~ not be:e~l resting on our
laurels. We have not been moribund and m a posItIOn where we let
matters take their course without our doing all we could under
Federal law to deal with the situation.
Hello, Mr. Chairman.
Mr. CONYERS. Thank you very much.
Mr. DAYS. I was talking to Mr. Volkmer and counsel about the
Salt Lake City situation, in which we have identified a person we
think is responsible for the shootings. We have indicted him and
plan to take him to trial.
The thrust of my comments, Mr. Chairman, is essentially to
demonstrate, going through your list, that the Justice Department
has been there. It has not been locked up in our offices down there
in the main Justice building while other forces were at work. We
have tried to be on the spot, looking into these matters as immediately as possible.
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You make reference in the list to the Buffalo situation. Once
again I personally went to Buffalo and spent over 2 days meeting
with a number of officials, investigators, the county prosecutor,
FBI officials, to make certain that everything was being done to
locate the persons responsible for these horrible, shocking crimes.
There was a feeling in the black community that had whites
been executed the way these six blacks were executed, that the
response from law enforcement officials in that area would have
been swift and draconian, that there would have been literally
hundreds of investigators traveling through the community to find
out who committed these crimes. I can understand that perception.
But, Mr. Chairman, I left Buffalo confident that the investigation
was being conducted in a professional way. There were some serious and I think legitimate concerns about the way in which the
officials up their responded to questions about the investigation,
because I think in some instances they showed a lack of sensitivity
to the fact that there was not just another killing or another series
of killings, because certainly there have been killings by organized
crime that the officials up there felt they had dealt with effectively
and they tended to analogize this situation to those crimes.
The point that the blacks were trying to make and I tried to help
make was: You are not talking about ordinary murders; you are
talking about gratuitous execution of people because of the color of
their skins.
Mr. CONYERS. Well, I was there myself and I would be interested
in your relating to the committee how the investigations were
being conducted in Buffalo.
Mr. DAYS. Well, I cannot give you details that are not public, but
let me say that I arrived in Buffalo prepared to be convinced, if
people came forward and showed me evidence, that they were
actually doing what needed to be done, but I did not go to Buffalo
with the assumption that things were being handled in a responsible fashion. And of course, that concern that I had was reinforced
when I met, as the first matter of business, with, I think, a crosssection of blacks in Buffalo, Democrats, Republicans, Baptists,
Methodists, elected officials, heads of civil rights organizations, and
so forth.
I pursued the concerns that they had through meetings with the
prosecutors, with the county executive, with other religious leaders
in the community. I met with not only the county DA, but I met
with the persons conducting the line investigations. Of course, as
you know, it is not just a Buffalo problem, it is a Buffalo area
problem, since these crimes occurred not just in the city of Buffalo
but in some of the surrounding communities.
I met with FBI officials up there. There had been a visit by a
Charles Monroe, who is a high official of the FBI here in Washington, that precede~ mine, in which he looked into the investigation
with a special eye-a special investigator, which I am not. I met
with the investigators to talk generally about the investigation and
then I had a 2-hour detailed briefing in which I was made aware of
every avenue being pursued, the technology being used, the leads
that were available, the connections that might or might not exist
between the set of four shootings and the two-I don't know how to
characterize them-brutal killings that were done not with guns
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but with what appears to be a gr~b bag of tools: ball-peen hammers, blunt instruments, knives, screwdrivers, and so forth-one of
the most outrageous violations of a human being I think I have
ever heard of. I. am. told Mi~ha~l Baden, who conducted the autopsy
on the two taxI drIvers, sald It was beyond anything he had ever
seen before, and I am sure you are aware of the experience Dr.
Baden has as a forensic pathologist. In any event we did go
through that with the people from the FBI on the scen~.
l\;1r. ~ONYERS. Well, aI?- I to infer that the State investigation,
whIch IS what I would lIke to find out your evaluation of was it
adequa~e, were there sufficient numbers of people working on it?
Was It being pursued in a systematically rational way? Did it
meet the test of urgency?
.Mr. DAYS. Th~ answe\ to that questio~, Mr. Chairman, is yes, but
wIth the followmg qualIfier. I saw a slIce of life; I was there only
for a fe':V days. I co~ld not say confidently 2 weeks before I got
there thIngs were gOlng well. A week after I left they were going
well.
.The point I.left the people of Buffalo with, the message was, we
WIll be watchmg very carefully what goes on in this investigation
and in fact we sent a civil rights investigator from the FBI up to
Buffalo, so ~hat h.e could watch it on a day-to-day basis, go out and
talk to the Investigators, go to the command post, see how evidence
was pursued .
. We set. up anothe~ met~od by which blacks particularly could get
mformatlOn to the Investigators, because there was a feeling that
somehow blacks who called up using the special hotline that was
set aside for tips from the community caused them to be interrogated when they called up.
Blacks recounted to me calling up that number and reporting
that they had seen a van with a man in it who resembled the
composite that we had developed with the assistance of an FBI
artist. They reported that they were asked questions like well
what is your name, where do you live, how do you know th~t and
they felt very intimidated, as one would understand them to be
intimidated.
They thought they ~ere being helpful and suddenly felt that
they were on t~e defenSIve, that somehow they had to explain their
reason for calling up the hotline to provide information.
We a.rranged with a .number of bla?k groups and civil rights
g:oups In Buffalo to notify the communIty that they would receive
bps. We worked out a format so that the information they collected
would be systematic and that information could be brought to the
attention of the U.S. attorney, Richard Arcara, up there and he
would have the responsibility for insuring that that inf~rmation
got to the local prosecutors and to the FBI.
Now to demonstrate, I think, additionally, the level of concern
that we had for the situation up there, Richard Arcara who was
~upposed to leave his position to become a deputy attorn~y general
In the State of Ne~ York, decided at the request of the Attorney
Ge~era~ of the Umted States to stay on the job during this crisis
perIOd In Buffalo so that there would be no indication that someho'Y the Federal Government was going through musical chairs
whIle the people of Buffalo felt themselves under siege.

It was an act demonstrating the fact that when people brought
tips or information to the U.S. attorney, there was going to be
somebody sitting in that chair.
Mr. CONYERS. You have not described what the subsequent result
has been.
Mr. DAYS. The subsequent result has been that, first, almost on a
daily basis, the FBI has been providing the type of expert assistance that only it can provide.
There is a technique called VIA, which is a computer analysis
technique for looking at all the information that has been gathered
in a complex investigation, and playing out through a computer
the logical sequences of those leads so that one can 'vLiually and,
forgive me if I am not telling you what it is about precisely accurately, because I am not a VIA specialist but, as a lawyer, I am
giving you what I understand is the technique, that it is possible
visually to identify where gaps have developed in pursuing a particular line of investigation, to identify when one is at point F what
point G looks like, what i8 the next question to ask, what is the
next person to investigate, so we have been doing that, the forensic
work.
Mr. CONYERS. I don't know if we are missing like ships in the
night. I Gm not trying to find out about the VIA mechanism, which
you admit that you are not able to describe accurately.
Mr. DAYS. I don't admit to it; I was suggesting if I made an error
it was not an intentional error, Mr. Chairman.
Mr. CONYERS. You are familiar with it; it is really not that,
Drew. What I am trying to find out, if you said that you didn't
know that people were dissatisfied before you got there, which I
can tell you they were, you identified that they were dissatisfied
when you arrived and you worked out methods subsequently and
persuaded the U.S. attorney to stay on, what have been the results
since then?
What do the people feel there now?
Mr. DAYS. Let me say quickly, first, I tried to make the point
that I was aware of the concerns of blacks in Buffalo before I got
there. That was reinforced as a result of the meeting that I had
with those leaders upon my arrival.
I was there because I got telegrams and calls from blacks in
Buffalo, and the attorney general did also. The short answer to
your question is, the people who committed those crimes have not
been found, and while there is a recognition among blacks and
whites in Buffalo that the Federal Government is doing all that it
can to assist in those investigations, the fact is they want the
killers caught and they have not been caught.
Mr. CONYERS. Well, are you satisfied with the State investigative
machinery that is now ongoing as a result of your visit?
Mr. DAYS. Mr. Chairman, let me say that, based upon the information I had when I went there and shortly after I went there and
based upon my dealings with the FBI, I have no reason to believe
that the local investigation is being pursued in other than a profession al and responsible fashion.
I might be wrong, and if I leave this room and call the U.S.
attorney in Buffalo and ask him for a report he might give me a
different report. I am here to say that I have no sense that there is
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an ongoing feeling that that investigation is somehow being bungled or not being pursued with vigor.
Mr. CONYERS. Well, of course, you went there not at the request
of the U.S. attorney but at the request of black citizens who felt
they were not doing their job. It would seem to me it would be
appropriate for you to do an additional check with the black citizens who caused your visit in the first place.
They might have a different view from the U.S. attorney sitting
in Buffalo.
Mr. DAYS. That is a fair enough point, but I am not absolving
myself of any responsibility; but I am confident that they know
how to reach me and they know that they can reach me and that I
will respond.
Mr. CONYE:,S. So I infer that they have not contacted you?
Mr. DAYS. That is correct.
Mr. CONYERS. Now we turn to the Federal portion of the investigation in Buffalo, which you have only briefly mentioned. Let me
ask you, what is the Federal responsibility for the kinds of acts
that you have described in your testimony?
Mr. DAYS. Well, as I said earlier, Mr. Chairman, normally homicides of this type would not create a presumption that there has
been a violation of a federally protected right. That is a harsh
thing to say, but that is the truth.
I think I made sufficient claims earlier on when I was talking
about the shooting in California, but the fact of the matter is the
law that we enforce does not say when whites kill blacks or blacks
kill whites or there is an interracial murder that that thereby
constitutes a violation of Federal law.
.
Mr. CONYERS. You mean murders based on color are not federally
protectable?
"
Mr. DAYS. That is right; that is the law.
Mr. CONYERS. Well, the Klan is certainly a private party or their
organization and members are; is that not correct?
Mr. DAYS. That is correct. I am making a simple point, Mr.
Chairman.
Mr. CONYERS. Well, it is a very important simple point.
Mr. DAYS. I hope sufficiently sobering to you and everybody who
is in this room or anybody who hears this testimony.
If I walk out of this door right now and a white person comes up
to me a~d shoots me and kills me, that may not be a violation of a
Federal law. Putting aside the fact that I am a Federal official, but
that is not a violation of Federal law as a presumptive matter.
Mr. CONYERS. Let's take a real incident and not a hyp'1thetical.
Here we have six blacks murdered and one who is attempted, they
were killed in a most vicious and brutal and apparently racially
motivated manner, and you tell me that there is no protection from
the Federal Government for the crime of murder?
Mr. DAYS. That is correct.
Mr. CONYERS. Their civil rights are not involved in those kinds of
killings?
Mr. DAYS. That is correct.
Mr. CONYERS. And 18 U.S.C. 241, 242, and 245 do not apply?
Mr. DAYS. In situations where one cannot identify the federally
protected right, that is correct.

Mr. CONYERS. And that is what you perceive to be the problem?
Mr. DAYS. Yes, to put it mildly, Mr. Conyers.
Mr. CONYERS. Well, could you elaborate on that a little bit? Take
. as much time as you need.
Mr. DAYS. The statutes that we enforce most frequently are 241,
242, and 245; 241 and 242 are Reconstruction era statutes; 241
makes it unlawful to conspire to violate in essence the civil rights
of persons; 241 has been a difficult statute to enforce for many
years, because the courts had a very hard time and in many
instances they weren't interested, it seems, in looking at some of
their actions, in discerning what the federally protected right was.
Statute 241, as I understand it, does not get at interference with
the exercise of any right. For example, suppose before certain
Federal statutes were passed the State allowed illiterates to vote,
and there was a conspiracy to vote in State or local elections not
having to do with Federal elections.
Suppose there were a conspiracy by a group of whites to prevent
blacks, black illiterates from voting in State or local elections.
I think, looking at 241 under those circumstances, courts would
and have had trouble trying to identify what the federally protected right is.
I am moving to something, Mr. Chairman. You allowed me as
much time as necessary, and I am trying to use it in an effective
way.
Mr. CONYERS. The original question I posed to you was do not
take a hypothetical of you getting shot but take the actual circumstances of Buffalo.
Mr. DAYS. That is the hypothetical that scares me most, but I
understand the point you are making.
The point that I \"Ianted to make about 241 was that Congress in
1968 recognized that 241 was a problem, that it left to the courts a
duty which they did not appear to be willing to exercise of identifying what the federally protected rights were. So in 1968, Congress
set out to identify what types of activities were federally protected.
That has allowed us much greater latit,ude in enforcing the Federal
law against people who are racist, who are prone to violate people's
rights because of the color of their skin; but it does not list every
right. It talks about the right to go to a desegregated school, the
right to apply for certain employment on a nondiscriminatory
basis, protection of voting rights. But it is not a laundry list. It is
an indication of what Congress thought were clearly federally protected rights.
Mr. CONY£RS. 'rhe three statutes do not protect against the harm
of being murdered or being assaulted? We included voting. We
included housing, but we did not include the most fundamental of
all rights, not only in 1968 but even prior to 1968. You mean the
right to stay alive and not be murdered is unfortunately left to be
proven?
Mr. DAYS. That is right. It is not covered.
Mr. CONYERS. Well then, how did we proceed under the Federal
Government, under the Schwerner, Chaney, and Goodman prosecutions of 1964 or 1965?
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Mr. DAYS. Those were situations where the prosecutio~s w~re
essentially designed to get at conspiracy that involved the vIOlatIon
of those rights.
Mr. CONYERS. Mr. Days, section 241 does not suggest that the
person has to be involved with the Federal Governn:ent. I~ ~ays,
and I want to read it, "If two or more persons conspIre to I~Jure,
oppress, threaten or intimidate any citizen in t.he free exercIs~ or
enjoyment of any right or privilege secured to hIm by the ConstItution," and then they merely go on to describe other language. I am
hard pressed to determine, as opposed to perhaps 242, how there
would have to be a color of law which is specifically excluded from
241. Where in there does it suggest there has to be governmental
in vol vement?
lY.1r. DAYS. It does not suggest that. I am suggesting that 242 was
used in those prosecutions to get at the local officials as well as
private parties, because they were acting in concert with one another and that was the important issue in that case. Schwerner,
Chan~y, and Goodman were engaged in activitie~ that were related
to the exercise by people of federally protected rIghts, such as voter
registration.
Mr. CONYERS. We do not have any Government involvement
required in 241, you agree to that?
Mr. DAYS. I do.
Mr. CONYERS. So Government involvement does not apply?
Mr. DAYS. Section 241 can be used to get at State officiels.
Mr. CONYERS. But I am saying it is not necessary.
Mr. DAYS. That is correct; 241 can be used to get at purely
private conspiracy.
.
Mr. CONYERS. Precisely, so we do not need Government Involvement in the Buffalo matter for it to potentially come within the
purview of Federal statute?
..
.
Mr. DAYS. That is right, but you have to IdentIfy what the rIght
being violated is, and I am saying to you that the right to live has
not been recognized as a federally protected right.
Mr. CONYERS. You mean the right not to be murdered is not a
federally protected right?
Mr. DAYS. Mr. Chairman, you have made that statement and I
have responded to it four or five times.
My answer is the same.
Mr. CONYERS. Well then, let me ask you this then. How would
you determine what are the federally protected rights then if two
or more persons conspired to injure. I presume injure means physical, physical means assault, does it not?
Mr. DAYS. Yes; it does.
Mr. CONYERS. Assault means hurting and that could lead to
death, does it not?
Mr. DAYS. Yes; that is right.
Mr. CONYERS. How could a physical assault that results in death
not be covered by 241?
Mr. DAYS. I repeat what I have said before. It is not an action in
the abstract that creates Federal jurisdiction.
Mr. CONYERS. You mean a threat to beat up a person does not
create Federal jurisdiction.

?
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I want to get this on the record. You mean that if a person
threatens to beat up somebody to intimidate them in the exercise
of any privilege or right secured to them by the Constitution,. a~d
that beating up results in a murder, that that does not come wIthIn
the purview of 241?
Mr. DAYS. That is correct.
Mr. CONYERS. Well, why is that and can you cite me any authority besides your own?
.
Mr. DAYS. United States v. Classic, a case that gets at the definItion of 241 and what are federally protected rights, says that there
are not m~ny things that are federally proteCted rights and that is
why Congress passed legislation in 1968.
Mr. CONYERS. Was it cured?
Mr. DAYS. It was cured in part by the 1968, legislation but I a~
suggesting that the fault lies not in the Justice Department, but In
the failure of the Congress to legislate as fully as perhaps you
would think appropriate.
Mr. CONYERS. Before the 1968 legislation a person who was conspired against to be injured, includ~ng being beat up a~d even
perhaps killed, could not be the object of a 241, even If death
resulted? You are repeating yourself, I know for many, many
times, but am I correct in that?
Mr. DAYS. That is right.
Mr. CONYERS. Well, what does injury mean then within the definition of 241 as you understand it and as the courts have interpreted it?
Mr. DAYS. It means the same things as you said.
Mr. CONYERS. Well, wait a minute. You tell me what it mean~.
Mr. DAYS. It can mean physical injury. Well,injury means phYSIcal injury. To oppress, threaten or intimidate does not have to
involve physical attack on somebody.
Mr. CONYERS. We are talking about injury now. The injury could
result in death.
Mr. DAYS. That is right.
Mr. CONYERS. It could be murder.
Mr. DAYS. That is right. It is murder.
Mr. CONYERS. But then you then cite the Classic case and notwithstanding the 1968 laws to say that murder in the context of
the Buffalo situation does not apply.
Mr. DAYS. Now, let me get the record straight fOT both of us.
Mr. CONYERS. Do you understand that question?
Mr. DAYS. I understand the question, but I want you to understand my position. I have" said that when one lo.oks at the mu~ders
of six blacks in Buffalo, that does not automatIcally communIcate
to me or to people in the Justice Department or people who ~re
familiar with these statutes that there has been a presumptIve
violation of Federal law.
It is presumptively a violation of a State homicide statute.
Mr. CONYERS. What does it communicate to you, sir?
Mr. DAYS. It communicates that the Justice Department ought to
get up to Buffalo as quickly as possible to try to g~ below: tl;te
surface to determine whether the people who were kIlled wIthIn
the process of protecting their rights, and so thereby arises the
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predicate for Fed~r~l grand jury I?roceedings and prosecution, and
that is what we dId In Salt Lake CIty.
Mr. CONYERS. We are in Buffalo right now.
Mr. DAYS. I was in Salt Lake City also.
. .
Mr. CONYERS. We ate in Buffalo for the purposes of thIS ~ISCUS
sion. What did you do in Buffalo? You went there, but that dId not
launch a Federal investigation?
. . .
Mr. DAYS. It did launch a Federal investigation. In fact we InItiated an investigation from the start, because we felt that there was
some indication that one or more of the perso~~ wh~ were murdered might have been in the process of exercIsIng rIghts t~ use
facilities of public accommodation shortly befor~ they were killed.
But we did not go into Buffalo because we decIded that the murders of four black men by a white assai~ant in~icated that there
was a violation of a federally protected rIght. 'Ylth re~pect to ~he
taxi drivers we have no information of the calIber of lI~.form.atIOn
that we ha~e on the other killings with r~spect to the .IdentIty ~f
the assailant or of the person who com~rlltted those crlI~es, so In
the taxi murders, we are not even certaIn we know that It was an
interracial murder.
Mr. CONYERS. Well, have you heard that there were witnesses
that identified the assailants as being white?
Mr. DAYS. I am just making a distinction.
Mr. CONYERS. Respond to the question as well, please.
Mr. DAYS. I do not think there were any witnesses to the murders of the two taxi drivers. No; I am not awa~e that there .were
people that identified whites as having comI:lltted thos~ CrImes.
Mr. CONYERS. I did not say that they commItted the crImes, ~ut
they were identified as being nearby or present or somehow Involved. Witnesses reported that.
.
Mr. DAYS. That may be the case. I do not have that info~matl(~n
at this point. There is information (~:bviously about the assailant In
the hospital, and that person was identified as being white, we
know that, and the question becomes what nexus can 1;>e ~stab
lished between that attack and the murders of the two trua d~Ivers,
but I was trying to make the distinction as to the qUalIty of
evidence that we have on the two groups of murders. On t1;e
shootings, we have in each case an identification of a white ~ssa~l
ant engaged in essentially the same type of conduct resulting m
death.
. .
Mr. CONYERS. We have identified now so far that InjUry even
leading to death and murder can come within the provisions of
241?
.
Mr. DAYS. That is right, that is certdnly possIble.
.
Mr. CONYERS. And therefore, the question then becomes, dId the
death or the injury transpir~ becaus.e o~ any a~tempt to threaten or
abridge the exercise of certaIn constitutIOnal rIghts?
Mr. DAYS. That is correct.
.
Mr. CONYERS. That cannot be determined without an investigation?
.
Mr. DAYS. That was certainly our view WIth respect to Buff~lo.
Mr. CONYERS. The investigation at the Federal level to determIne
the violation of Federal rights would be conducted by whom?
Mr. DAYS. By the FBI.
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Mr. CONYERS. Has that been done in Buffalo?
Mr. DAYS. It has been done in Buffalo, but let me make a
distinction between the nature of the local investigation and the
nature of the .FBI investigation or the Federal investigation.
There are violations of the law that fall into a category that is
clearly a matter of Federal concern, if not preemptive Federal
concern. There are situations where there mayor may not be a
base for Federal action. In the former situation, for example, when
we are talking about 242 investigations and an allegation that a
police officer has beaten up someone, we know from the start that
we have a clear jurisdictional authority to investigate, go to the
grand jury, to indict and to prosecute, if facts prove out consistent
with the allegations.
~here are other situations, for example, under 245, where there
may be some indication of jurisdiction but we are not certain.
We normally do not go into those investigations, particularly
where there are local investigations going on, ana. duplicate or
supplant the local investigation.
Mr. CONYERS. What have you done or what has the FBI done in
Buffalo?
Mr. DAYS. The FBI has essentially relied upon local street investigators to collect the basic information, but the FBI has been
involved in, for example, the 24-hour command post. There is an
FBI agent on duty 24 hours a day so that any information that
comes from the street is made available to the FBI immediately. It
is evaluated by the FBI, there are meetings to determine the
extent to which some leads are not being pursued.
As I said, we sent up a special investigator from the FBI to see
what the situation was. The FBI office up there, headed by the
special agent in charge, is in a position to review what has been
collected and determine whether there is any basis for going further in the investigation. My sense was that particularly based
upon the visit by Charles Monroe, the visit by me, the sending of a
special agent, that the locals have the message, that we must be
involved on a day-to-day basis. We have to have enough information to make our determination and if we think something is going
on to tell them, and if they are not responsive to that perhaps
other measures will have to be taken.
Mr. CONYERS. Then the question I originally asked, has there
been an FBI investigation of the possible violation of constitutional
rights of those blacks that were murdered in Buffalo, is what?
Mr. DAYS. Yes.
Mr. CONYERS. There has been?
Mr. DAYS. There is.
Mr. CONYERS. It is currently undergoing an investigation?
Mr. DAYS. That is right.
Mr. CONYERS. And it is of the nature of what you have just
described immediately preceding?
Mr. DAYS. That is right.
Mr. CONYERS. There are State investigators and you are collecting State investigative information?
Mr. DAYS. That is correct.
Mr. CONYERS. Do you know when this investigation may be completed?
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Mr. DAYS. I do not have the answer to that.
Mr. CONYERS. Do you know what period of time, the duration of
these murders that have occurred in terms of months?
Mr. DAYS. These occurred a couple of months ago, in Buffalo.
Mr. CONYERS. Have not some of them occurred longer than 2
months ago?
Mr. DAYS. Well, let me check your list, but I thought October is
when they took place.
Mr. CONYERS. I thought September was the first one.
Mr. DAYS. Yes; you are right.
Mr. CONYERS. But the point that I am working toward now i~')
now that I have been told by you that there is a Federal investigation going on, I am trying to determine how long it will be before
this determination is made.
Mr. DAYS. What determination are you seeking, Mr. Chairman.
Mr. CONYERS. The determination that I presume is what motivates the FBI to conduct the investigation in the first place. The
only one I can think of is that there would be a possible violation
of Federal law.
Mr. DAYS. WelJ, that is certainly part of it, but the other determination we might make is assuming that the persons who committed these crimes or the suspects with respect to these crimes
are apprehended, whether it is appropriate for the Federal Government to go forward or for the local government to go forward in
terms of prosecution.
Mr. CONYERS. You are assuming they are apprehended?
Mr. DAYS. Yes.
Mr. CONYERS. Well, can't you make-unless you make the investigation, you can't arrest anybody to determine who is going to
prosecute. It seems to me the initial question, Mr. Days, would
occur as to whether there should be a Federal investigation.
Mr. DAYS. No. That determination has already been made, Mr.
Chairman. We made the determination to cite 245, section 245 as
the predicate for an FBI investigation. So we made the determination early on.
Mr. CONYERS. I see.
Mr. DAYS. The real question will be, how much evidence can we
collect? What will happen when the suspects are apprehended, and
what all that looks like in terms of our ability to make successful
prosecution?
Mr. CONYERS. I see.
Mr. DAYS. I think Salt Lake City, you want to stay in Buffalo, I
am sure, but I think Salt Lake is a good example of how this
process works. \Ve made an initial determination in Salt Lake to
conduct an investigation. That investigation identified a person
who was probably responsible for those crimes and we tracked that
man day-by-day across this country and finally apprehended him.
And we decided, based upon information that was collected during
that investigation and during that pursuit of Joseph Paul Franklin,
-that we had enough to go forward and seek an indictment. That is
where that case stands. And we did not stand by and wait for some
indication by the locals. We made our own determination.
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Mr. CONYERS. Did you decide or was the decision made to send
the FBI to investigate in Buffalo before you went there or after you
went there?
Mr. DAYS. Well, the incident occurred. We investigated and determined, based upon that initial investigation, that there was
enough to warrant seeking a 245 indictment, if we apprehended the
person. We thought we had a legal theory that would justify our
proceeding.
Mr. CONYERS. Is this Buffalo you are referring to?
Mr. DAYS. No, no, no, I am talking about Salt Lake.
Mr. CONYERS. I see.
Mr. DAYS. In Buffalo we made the decision at the outsnt and
when you talk about sending somebody-Mr. CONYERS. You made which decision at the outset?
Mr. DAYS. We made the decision that there was a Federal jurisdictional predicate for conducting an investigation.
Mr. CONYERS. In Buffalo?
Mr. DAYS. That is right.
Mr. CONYERS. And you made that based on someone, possibly,
conspiring to injure or press or intimidate someone in the free
exercise of federally constituted rights?
Mr. DAYS. Not really. We looked more at 245 interference with
the exercise of the right to enjoy public accommodations. I do not
have the exact situation.
Mr. CONYERS. So there is a right that is federally protected in
Buffalo involving the murder of the blacks who have been killed
there?
Mr. DAYS. No; we have not reached that conclusion. The conclusion we reached was there was sufficient basis for us to investigate;
not that there was an absolute matter, a clear violation of Federal
law.
Mr. CONYERS. That is what remains to be determined?
Mr. DAYS. That is correct. And that is going to be evidentiary. It
is not something that we can create out of whole doth. It is not, to
go back to my earlier statement, based upon the fact that there
was an interracial killing, that blacks were killed by whites.
Mr. CONYERS. Well, does the fact that there is an increase in
Klan terrorism impact upon the kinds of primary inferences that
are engaged in at the Department of Justice?
Mr. DAYS. I do not understand the question, Mr. Chairman.
Mr. CONYERS. Well, the fact that there appears to be an increase
in Klan violence directed toward minorities, does that observation
affect your judgment as to whether or not there may be sufficient
reason to conduct the investigation?
Mr. DAYS. That can have some bearing. If we take Buffalo, for
example, it was not the central reason why we became involved.
But we did, along with the locals, explore the question of whether
there were white supremist groups in the area, whether the Klan
vvas there, whether there was a neo-Nazi party, who were the
operatives in those groups, where were they, was there any indication they might have been involved in this type of activity?
I might add, we also were looking at the various sniping deaths
that had occurred over the country. So we were looking at all of
those shootings as I think I indicated earlier, looking at them to
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try to determine whether t~ere was some pattern, looking at them
not piecemeal but as a totalIty, whether the~e appeared ~o b~ more
than just a series of local violations or, mstead, a v~ola~IOn of
Federal law that would be actionable and that would Justify our
moving into all of those and trying to tie them together as one
particular series of Federal offenses.
. .
So the answer is indeed we do think more readIly In those
terms, given what ~e have seen about racial violence in the last
couple of years.
Mr. CONYERS. Are you aware of the suggestions that have been
made that the grand jury investigative technique be .used as opposed to the regular investigation of th~ FB~ to deter~Ine whether
or not there have been Federal violatIOns m these kmds of murders, and other violence.
.
Mr. DAYS. I was in briefly earlier, Mr. ChaIrman. Let me apologize to you and to the other members of the subcommittee for ~y
being late to start with and coming in briefly and then leaVIng
agaIn..
. f'.C:
As I told counsel, 1 have been very much involved In ~ lorts over
on the Senate side to get a fair housing amendm~nts bIll thro~f?"h
in this session. I regret to say that that effort f~Ile~ and the bIll
went down in a cloture vote shortly before my testImony began.
But that was my reason for not being here throughout..
.
I did hear Professor Kinoy briefly and I heard a .recapItulatIOl'l: of
some of the points that he made. I understood hIm to be talkmg
about the grand jury as an investigative tool. I, of cour:se, a~ree
with that and we do use the grand jury for purposes of mv~stIga
tion, but the grand jury investigations are very focused In my
edtimation.
.
In other words, we do not convene grand juries to look Into, for
example, whether the Klan in Northwestern. New .York has been
engaged in violations of federally-protected rIghts In the ab~tract.
We must have some indication that people who have been trYIng ~o
vote, people trying to use public accommod~tions, children who are
going to desegregated schools for the first tIme, an? other types of
federally protected activities are being interfered WIth by. th~ KIaI}-.
We do not convene grand juries. We had four grand.Ju~Ies thIS
year already; there may be a fifth. But tho.se grand JU~Ies have
been designed not to find out whether bad thIngs were bemg done.
We had a pretty good sense that bad things were be~ng done. or
were about to be done and we wanted to pin down the InformatIOn
in the grand jury, test out its sufficiency, so that whe.n we went to
the point of seeking an indictment and then to trIal, we could
make our cases.
I think our record reflects the fact that that thorough process
works and we do it whenever and wherever there appears to be a
basis for conducting grand juries. But grand juries are extremely
unwieldy tools in the hands of prosecutors.
.
Mr. CONYERS. That is just the opposite from tJ:1e testImony that
we have taken in the Criminal Justice SubcommIttee, that usually
the prosecutor dominates the grand jury.
Mr. DAYS .. I know that is the case.
Mr. CONYERS. As a matter of fact, no other attorney can be
present in a grand jury hearing.

Mr. DAYS. That is why I feel confident in saying, since I have
been in those grand juries, that unless they are focused toward the
fleshing out of a theory of criminality, of a v!olation, they can ?e
difficult things to control. I do not mean dIfficult to control In
terms of the interests of the Federal Government narrowly defined;
there are things, called runaway grand juries that simply decide
that they are going to do a variety of things, even though what
they plan to do is not in accordance with the law.
Mr. CONYERS. You are talking about one-man grand juries?
Mr. DAYS. No, I am talking about grand juries lawfully constituted, 16 peopie.
. Mr. CONYERS. Can you remind me of one instance in the recent
past where you were confronted with a runaway Federal grand
jury?
Mr. DAYS. Well, I would not tell you even if I could because that
matter is confidential. I would have to have a court order to
provide you with that information.
Mr. CONYERS. Just a moment. You would not have to have a
court order to give me your impression of whether you confronted
a runaway grand jury, would you?
Mr. DAYS. Well, runaway is perhaps an inadvisable term. Certainly I have not had that experience with a runaway grand jury.
Mr.' CONYERS. Have you heard about it recently? I mean do you
know-does this go on?
Mr. DAYS. Let me put it affirmatively, Mr. Chairman-Mr. CONYERS. You know the results of a runaway grand jury, Mr.
Days, would become public?
Mr. DAYS. I don't want to engage in a debate with you over those
words. Let me make my point again and I hope more carefully.
My point simply is that in carrying out my responsibilities I have
not gone before a grand jury unless I knew what I was about. I say
I, I am talking about people on our staff, 40 or so lawyers that
handle these cases from time to time. I am not here speaking for
the entire Justice Department in terms of how the Criminal Division uses grand juries or the Antitrust or Tax Division uses grand
juries; I am describing to you the process that we follow.
..
I am confident in that process. I feel comfortable, I feel It IS
responsible to use the grand jury, not to have a hearing like
something that the Civil Rights Commission would conduct or even
a hearing that a committee of Congress would conduct.
A grand jury proceeding is designed to, I think, determine, first,
what the case 100kB like and then if the case looks like it is a solid
case to get an indictment and be able to proceed to trial.
Mr. CONYERS. But is it not true that in many instances you don't
know whether you have a solid ca.se until you convene the grand
jury to determine that?
Mr. DAYS. That is not true. Our experience has been that, using
investigative techniques, we can come pretty close to figuring out
whether we have a case that deserves to go forward.
We go to the grand jury only when we think that the secrecy of
the grand jury, the fact that people before the grand jury. have to
testify under oath, is necessary to test out the case, to get people
who have made certain statements to our investigators, to say,
under oath, what they have already said-tiYes, I was beaten up by
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such and so," or "No, I wasn't at the scene of that incident, so I am
not responsible." Those are the types of things we have to test out
in the grand jury.
If we think, for example, that there is evidence that can be
obtained only through a grand jury subpena, then we use the
grand jury for that purpose. But never in the time that I have been
running the Civil Rights Division have we convened a grand jury
to look into the possibility l)f whether there has been a violation of
federally protected rights in some abstract sense. All right?
Mr. CONYERS. Well, let me ask you about this possibility: Can you
use injunctive or could you use the grand jury more frequently
than you do? Which is, I think, the essential recommendation that
is being made, that it is being greatly underutilized.
Mr. DAYS. That is certainly a possibility. I am not going to
quarrel with whether we could use grand juries more. But let me
suggest another consideration when we talk about grand juries.
Whether it is right or wrong, the convening of a grand jury raises
enormous expectations in a community. That is, that the Feds have
got something, and they have not only got something but they are
going to run with it. I think it is an irresponsible act, it tends more
to dash people's hopes and produce cynicism.
Mr. CONYERS. That is what happens anyway.
Mr. DAYS. Well, let me just suggest that while we can't figure out
whether the number is 10 when we have done 5 or 20, when we
have done 5, 'let me suggest that that is a consideration and one
that I try to be sensitive to, that we should not go into grand juries
when we don't really have anything. You know grand juries are
not the places where you get people to tell the truth when they
have been lying in many instances before or where they provide no
information at all.
Mr. CONYERS. Well, I hardly think that the suggestion was made
that we call in people when you didn't have anything, to merely
have an idle search.
Mr. DAYS. I don't know what the suggestion is, Mr. Chairman. I
am simply saying that I have a view toward the use of grand juries
and it is to use them in a focused fashion. If that is not inconsistent
with the suggestion, then I am very pleased.
Mr. CONYERS. Well, there is a tremendous concern, I found out
yesterday, in Detroit, about a civil rights case in which-it was
plea-bargained, and the agreement was that there would be a
limitation of sentencing to no more than 4 years' prison sentence
and a fme of up to $15,000 for several of the parties who would
have otherwise been eligible for a great deal more in the rather
violent acts. The Bishop-Echelin case.
.
The headline in the Michigan Chronicle, that I just inadvertently
looked at yesterday evening, had the lead story, "Klan Plea-Bargain Deal Too Lenient." They went into great detail to point out
the fact that there had been, for the kinds of offenses that had
been conspired and some of the acts that had been conducted, that
it seemed there was a far too lenient resolution of the problem.
The U.S. attorney there, Mr. Leonard Gilman, pointed out that
difficulties rose in the case that made him have to opt between the
risk of losing the case or accepting some smaller plea. So, that we
get the phenomenon of people's expectations being greater than
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frequently what occurred in a number of cases, even when you
don't expect it to happen because of the fortuitous events that can
always occur in the course of a trial, the vagaries of the witnesses,
no matter how carefully prepared or whatever they may have said
before.
So, it would seem to me that the use of a grand jury could
certainly-since they have only been used four or five times in the
last several years-that that could be a basis for them being used
far more frequently in the future without violating the kinds of
objectives that you have described as befitting to the grand jury.
Mr. DAYS. That is a fair point, Mr. Chairman. I don't want to
quarrel with that. I think if more grand juries are necessary to
help us conduct these prosecutions, then they should be convened. I
don't agree with your premise that we have failed to convene
grand juries when they appropriately should have been convened.
But you and I can disagree about that. I mean, that is a reasonable
basis for disagreement. That is all I mean to say.
Mr. CONYERS. Let me turn to the other part of the situation that
we seek more injunctive civil remedies in the fashion of Judge
Wisdom. Are you familiar with that process?
Mr. DAYS. I am probably less familiar than I should be, but I did
hear Professor Kinoy talk about the Bogalusa situation. Let me
just say without going into a detailed response about the cases that
as I look at the preliminary injunction in United States of America
v. Original Knights of the Ku Klux Klan, the injunction relates to
interference with the exercise by blacks of what are clearly publicly or federally protected rights.
. I am talking about the equal use and enjoyment of public facilities, places of accommodation, exercise of the right to vote, the
right to equal opportunity, discouraging Negro citizens from exercising those rights. So I would suggest that this litigation reflects
the reality of a different era and that to the extent that we identify, in 1980 or 1981-and I hope, although I have no reason to speak
with certainty, that I speak for the next administration in this
regard-that where Klansmen or other whites, white supremacist
groups interfere with the exercise by blacks or other minorities of
these rights, that the Government will be in court bringing either
criminal or civil actions to make certain that that conduct doesn't
continue.
But that is a far cry, unfortunately, a far cry from a situation
where we have the death of six blacks in Buffalo and we don't
know quite what the nexus is between their deaths and their
exercising of federally protected rights. So while I am not rejecting
United States v. The Original Knights of the Ku Klux Klan as an
approach, I think it may well be limited to the historical context
and the particular facts that grew out of that context. I don't mean
to foreclose it all.
I want to say in addition to what I have said that with respect
particularly to the private action that has been filed in Alabama,
against the Klan, I have spoken to Morris Dees, who is a lawyer on
the case. We have now received the papers and we are evaluating
those papers to determine what, if any, role the Federal GovernInent can play in that private civil action. So we are not rejecting
those possibilities out of hand. But I want to make the distinction
77-590 0-81--8
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between the types of problems I think we are confronting now and
the ones that were confronted by civil rights lawyers in the private
sector in the U.S. Government in 1965.
Mr. CONYERS. Well, let me try this hypothetical. We have a Klan
leadership at meetings publicly and privately articulating that
they will use violence upon black citizens to frustrate their activity. It may be randomly motivated, it may be purely racial in
character. And that they urge their membership to use violence,
and that this come to the attention of the Federal offidal.
Question: Would not a Federal injunction lie against the Klan's
leaders for conspiring to interfere with the rights of American
citizens under one of the several statutes under discussion?
Mr. DAYS. Not for speaking about things of that kind. The real
question is whether there has been any action.
Mr. CONYERS. What about a conspiracy?
Mr. DAYS. What about it? What is a conspiracy? I think one has
to look at more than the exercise of first amendment rights to
determine if there is a conspiracy.
Mr. CONYERS. This is very interesting.
Mr. DAYS. r am finding it interesting also, Mr. Chairman.
Mr. CONYERS. Tell me what would constitute a possible basis for
injunctive relief if my hypothetical could not in your judgment.
Mr. DAYS: Injunctive relief?
Mr. CONYERS. Yes.
Mr. DAYS. What the courts, apart from what relief would be
sought, what the courts have tried to do, as I read the decisions, is
make a distinction between the exercise of first amendment rights,
albeit abrasive, albeit obnoxious to the values that we cherish in
this country, which are indeed protected by the first amendment,
and something more than that, that tilts in the direction of not just
advocating violence or discrimination or intimidation in the abstract, but an ability, and in fact a plan to carry out those views in
a way that will violate the rights of blacks because they are exercising certain types of rights.
Mr. CONYERS. What more would have to be done in the hypothetical that I placed before you?
Mr. DAYS. What more would have to be done?
Mr. CONYERS. Yes, sir.
Mr. DAYS. I think that the Detroit case is an example of what we
think is sufficient to go forward. Private parties get together and
they say, "We are going to kill that black man because he goes to a
bar that we frequent. We don't like what he stands for. We are
white supremacists. Weare going to kill blacks so they will know
not to come in this neighborhood again," or "we will blow up a house
where a black lives, so they will not move into our lleighborhood. Not
only those, but blacks who are considering moving into this neighborhood will forget about it."
So there are two things going on, not only a plan to harm an
individual, but a plot to create an environment that intimidates
people who would otherwise exercise rights to live wherever they
wanted to live.
Mr. CONYERS. How is that different from my hypothetical?
Mr. DAYS. Because we have facts; we don't have just statements.
We have people in that back room, if you will, who are not just

"

talking about th~orie~ of government; they are saying, "Now you
are the o?e ~ho IS go~ng to have to get the explosives, you are the
one who IS gomg to drIve the car."
. Mr. CONYERS. You just added that dimension of the planning but
If at a Klan rally it was publicly made known that the leaders u'rged
that black~ be visited with violence and death through any means
necessary, ~t see~s t? n;te that that would create a sufficient environment that IS qUIte SImIlar to the one that you described in the bar
case, that th~ acts ~re clearly threatening and it certainly constit~te~ a conspIracy, It seems to me, and that therefore it would be
~Ithln the fr~D?-ework of the possibility of a preventive civil injunctIon, a restraInIng order.
Mr. DAYS. I disagree.
Mr. CONYERS. I know it; but I am trying to find out where your
example succeeds.
Mr. DAY~. ~h~ fir~t am~ndm~nt B:llows people to say very outrageous and IntImIdatIng thIngs In thIS country. I am as intimidated
as anybody by what the Klan may say about their plans for black
people.
It is not a pleasant thing for me to say that they have a right to
ma~e those typ.es of statements, but I believe it to be the law. I
belIeve that theIr statements are protected and I will fight to allow
them to say things like that.
Mr. CONYERS. Please don't fight.
Mr. DAYS. I am a passive fighter; I mean fight from the courts.
Mr. CONYERS. Can a conspiracy occur without overt acts?
Mr. DA:-S. An actionable conspiracy? There has to be a plan, an
overt act In furtherance of that conspiracy. It does not have to be
effectuated. You don't have to have the home blown up before you
have an actual conspiracy.
. Mr. CONYERS. In the case of the Klan having its member commit
YIOlence an~. the members go get guns and move on the unsuspectIng black cltIz~n asleep at his home, is that not the overt act that
would be reqUIred?
Mr. DAYS. If we can make a closer nexus-Mr. CONYERS. Would that fail too the one I have presented?
Would that give you the action y;u w~nt?
M!. DAYS. I am r~luctant to answer some of these questions, Mr.
ChaIrman, and I WIll t~ll you why. You are asking me hypotheticals that f!la:y come up In court, and I may be in a position arguing
whatev~r It IS y<;m want me to argue, and yet we have a colloquy
that ra~se~ questIOns about my belief in that theory.
I don t lIke to talk about hypotheticals.
Mr. CONYERS. I have no way of assuring any hypotheticals you or
I talk about. or anybody before this committee has ever talked
about are, gOIng to actually be realized. I hope that they are not.
We can t guarantee them for the several weeks that you have in
office. I can't for the .life of me figure out that a hypothetical that
~lght become actualIzed would block or interfere with whatever
Jud~ent you would pass on it. If you don't want to answer the
questIOn, you are perfectly privy. You are not under oath.
Mr. DA:-S. I am not th~ best person to talk about this, but we did
have an. Informal meetmg with you and other members of the
CongressIOnal Black Caucus about what was going on in the Justice
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Department. You know the Attorney General was there. Director
Webster was there and I don't think it is now any great secret that
there have been domestic security investigations conducted with
respect to certain forms of racial violence and white supremist
groups in this country.
.
Why were those investigations mounted? They were mounted
be~ause we have reason to ~elieve that more than free speech was
gOIng on, that there was Indeed a nexus between certain statements and the carrying out of illegal acts or the planning to carry
out illegal acts.
A public speech can send many messages. It can ~end the message, you remember when I told you when we met in private the
oth~r d~y about what we ought to do. It is simply a restatement of
a dIrectIOn that has already been given in a more private and a
more effective way, and it is simply the signal to carry out the
plan.
On the other hand, there can be public statements that do not
have any plan behind them as such. They are making statements
and they are saying, well, look, we think that blacks should be shot
and killed and their houses should be burned down but, while
there are no scholars of the first amendment, they know that they
can go up to a certain point.
If violence occurs, as long as there is not an immediate nexus
they can say, "Well, we are just exercising our first amendment
rights."
If those crazies want to shoot somebody, that is ,their own problem, aD:d that is the dilemma, if you will, or the tension that is
caused In our country between trying to anticipate acts of violence
or ~unish acts of. violence and the ability to' say, as I indicated
e~rher, very ab~aslve, outrageous, intimidating, and vile things and
stIll be cloaked In first amendment protections.
Mr. CONYERS. Well, now, I don't see anything embarrassing about
our hypotheticals. I consider them first year questions in terms of
liability.
Mr. DAYS. Except if you are the prosecutor.
Mr.. CONYERS. I am n?t asking you to apply them or interpret
them In terms of anythIng more specific than that but I want to
r~iterate this J:1yp~th.etical because it is helping 'elu.cidate your
Vlews on what IS crImInal behavior and what is not.
We have h~d a hate ~rganizatio~ rally, its leader exhorting its
members to VIolence agaInst a partIcular ethnic group to use whatever means necessary. He does not specifically enumerate who it is
that should become the victims.
Is th~re any question tI:at tJ:1at conduct, or let me ask you neutrally, IS that conduct VIOlatIve of any kinds of laws State or
Federal, conspiratorial or actual?
'
. Mr. DAYS. I aI:? not go!ng to answer that question directly. I will
sImply. say as I nave saId before that advocacy of violence is protected In some cases by the first amendment, and there is a close
9.u~st~on of whether it is more than just an exhortation or whether
It IS In fact the quelling of the charge, if you will, to go forward
and. a~tually carry out ~~at, where it is apparent that people have
a WIllmgness and an abIlIty to carry out that violence.
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That is my answer and, as to the many hypotheticals you gave
me, that is going to be my response.
Mr. CONYERS. What basis in the law do you use to make that
statement?
Mr. DAYS. All the cases that I have read on the first amendment.
Mr. CONYERS. Namely, which ones, or anyone?
If none come to mind, I would be happy that they be submitted.
Mr. DAYS. I can give you the cases, Feiner v. New York is an
example of first amendment rights in a public setting.
Terminiello v. Chicago is another. There is a long line, and
Professor Kinoy, if he is here, can probably give you the cases and
the citations; but I am not creating the law.
Mr. CONYERS. The reason that I ask you for the citations is that
when I research this discussion that I would have at least thought to
ask you what you were basing it on, and there is the remote
possibility there may be some difference in how we interpret the
cases.
Mr. DAYS. Certainly. Of course, we have, Mr. Chairman, examples that are embarrassing to me and probably to you. They are
examples that come out of the fifties when certain people who were
alleged to be Communist were prosecuted, and the question was
whether they were expressing their first amendment views or in
fact engaging in conspiracies that were designed to violate Federal
law. United States v. Dennis is an example of such a case.
Mr. CONYERS. Are you citing that case as an example?
Mr. DAYS. I am citing it as an example of the analysis that goes
on in the courts between mere advocacies of violent views as opposed to advocacy that goes beyond that and reflects a present
ability and willingness to engage in illegal conduct.
Mr. CONYERS. I want to read this sentence, or it is a part of a
. sentence.
That the wave of rising violence and intimidation against black and minority
people is in total violatior: of the Constitution, and laws ,of the United States, ,an?
will be rejected and repudIated by every AmerlCan commItted to the deepest prmCIpIes and promises of this country,

Mr, DAYS. Are you quoting Jimmy Carter?
Mr. CONYERS. I wish that I were.
Mr. DAYS. He said something like that.
Mr. CONYERS. The question that I raise here is that is there any
doubt in your mind in your official capacity that there is a wave of
rising violence in intimidation against black and minority people?
Mr. DAYS. I am not comfortable with the language. Let me say
that for reasons that I have not been able to identify exactly,
clearly there appears to be more gratuitous violence where death
has come to blacks around the country, for reasons that appear to
have nothing to do with what we traditionally associate with racial
violence, that is, people trying to cross the Pettis Bridge or the
folks in Birmingham marching for their rights and being hosed
down and attacked with police dogs. There is not that type of
setting. You and I have been in it. We have gone into situations
where we expected to have our heads handed to us. We knew that
we were challenging the status quo and the segregation laws that
existed in this country; but people are being killed today who are
just minding their own business. One of the things that is so
intimidating and so frightening about a Buffalo is that the four
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people who were shot were literally just walking along the street.
Two of them were shot as they walked down the street. There is no
indicati?n t~at they ~ere acting to challenge a segregation practice
or movIng Into a neIghborhood where blacks had not previously
lived. I think it is the fact that there is a connection between a
black and a victim of a murder in the mind of the person who
committed this crime, and we have seen it in other places, so I
think what I call gratuitous random killing of blacks is new. It is
different and that is what makes it frightening and, I must say
when I visited Buffalo, I do not know what your sense was, I felt
totally vulnerable, because I knew, irrespective of who I was and
why I was there, I could have my brains blown out because I am a
black man.
Mr. CONYERS. Well, does that not suggest that it may be racially
motivated killings?
. ~r. DAYS. I am willing. tc? accept that they are racially motivated
killIngs, but I am not WIllIng to accept that that thereby violates
Federal law.
Mr. CONYERS. Well, then you are concerned and aware of an
increase of racially motivated killings that are going on in the
United States of America?
. Mr. DAYS. That I have not seen this type of activity certainly not
In the first 2 years I was in office. I certainly have seen it the last 2
years.
Mr. CONYERS. And that is gives rise to the fact that persons of
colors constitutional rights may be violated in the process of the
wake of this increasing rise of violence?
Mr. DAYS. That is right. That is why we indicted in the Salt Lake
City, Utah situation.
Mr. CONYERS. And that it gives rise to the fact that persons of
necessarily more investigations covering those black assassinations
becau~e they may in fact be racially motivated which in turn may
be a VIOlation of some Constitutional privilege?
Mr. DAYS. That is correct. I think we have done that.
Mr. CONYERS. And that is being done?
Mr. DAYS. That is right.
Mr. CONYERS. Sufficiently?
Mr. DAYS. We have tried to respond in every instance where
.
there ~as this. indication of random killings or injuring of blacks
by whItes, or ill fact where other minorities were victimized. For
example, the Vietnamese in Texas, the Cambodian refugees in
certaIn types of attacks that they experience.
Mr. CONYERS. Thank you very much. I appreciate your patience
here, but I think this wa\", sufficiently important for it to consume
both of our time.
Mr. DAYS. One other case, Branzburg v. Ohio is a case that is
worth looking at in terms of this whole question of first amendment rights versus the right to prevent violence or punish violence.
Mr. CONYERS. Counsel has one question.
Mr. GREGORY. I have one question concerning the Southern Poverty Law Center in the Decatur, Ala., case. Have you had a chance
to read the pleadings in that case?
Mr. DAYS. I have looked at them briefly. I provided them to my
staff for analysis.

Mr. GREGORY. You earlier characterized the 1965 case as being a
part of another era, the Bogalusa atmosphere as being from another
era. The current Decatur case seems to belie the suggestion that it is
a different era. It does not read like a different era and certainly the
first amendment rights there, both factually and constitutionally
were on the other side.
Mr. DAYS. Counsel, I hope"! did not communicate to you or to the
chairman or anybody else in this room that I am trivializing what
is going on in this country in terms of racial intimidation and
violence. That is not my intent. I am simply suggesting that in the
1960's, there was an effort, as we all know, by blacks to take
advantage of newly afforded opportunities under the 1964 Civil
Rights Acts, for example, and we were talking about massive efforts to exercise those rights and massive efforts to interrupt the
exercises of those rights. That is my only suggestion. I have no
doubt that as part of the demented character of much of this Klan
and neo-Nazi activity that there is a desire to make blacks and
some other minorities perhaps feel they are very uncomfortable
about demanding equality in this country, but it is, I think, as bad
as it is, it has a level of subtlety that makes it different from the
situation in 1965.
Mr. CONYERS. Thank you, Mr. Days. The subcommittee stands
adjourned.
[Whereupon the subcommittee adjourned at 1:45 p.m.]
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APPENDIX
STATENENT

In a recent plea to President-elect Reagan, Dr. Benjamin L. Hooks,
executive director

of the National Association for the Advancement of

Colored People, called on Mr. Reagan to disavow any connection between his
election and the expanded activities of the Ku Klux Klan.

He noted that

of

there is a state of hysteria in the black community arising from the re-

ALTHEA T. L. SIMl>IONS, DIRECTOR

surgence of the Klan and other terrorist groups and the numerous wanton
killings of blacks in various areas of the country.

HASHINGTON BUREAU, NAACP

As one who frequently

meets with grass-roots members of our Association throughout the country,
I can assure you that Dr. Hooks did not exaggerate.

There is a strong feeling

among our people that we are entering into a period that could duplicate

ON

that of the post··Reconstruction era, in which hard-won gains of blacks were
taken from them, often with the aid of Klan-perpetrated or inspired physical

VIOLENCE AGAINST MINORITIES

violence.

When blacks read or hear of boy scouts being given rifle training

by Klan members, of training camps preparing Klan members for terrorist
activities, of widespread Klan activities among our military forces in Germany

before the

and vn our Navy's ships on the high sea, they must be concerned.

Their

concerns can only be allayed by strong action by all branches of government
that will provide the utmost protection from Klan and other hate group activity.

SUBCOMMITTEE ON CRIME OF THE
HOUSE OF REPRESENTATIVES COMMITTEE

One of the issues this Subcommittee is addressing is the adequacy of law
enforcement efforts.

The NAACP has frequently addressed this subject and has

concluded that on the federal level, strong enforcement of civil rights laws

ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES

has been lacking, regardless of the political party in power.

Accordingly, we

have pressed for a strengthening of the Civil Rights Division of the Department
of Justice and an adequate budget for its operation.
stopped here.

However, we have not

We have pressed the Department to better utilize the resources

it has to meet the problem of violence.against blacks and other minorities.

December 10, 1980

It was our position that the policy of the Department of deferring prosecution
to state and local officials

,~as

a selective prosecution arrangement that

discriminated against blacks because of the long-standing antipathy of local
prClsecutors to take a strong stand against denial of civil rights of blacks,

\
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(2)

voting, receiving federal assistance, attending a desegregated school, travelling
in interstate commerce, etc.

What it ["dled to do was make it a crime to kill,

injure or int.imidate a person solely because of the person's race.
To that end, we instituted a law suit against the Department to require it
to equitably ",,,force the laws it administers that provide criminal penalties
for denial of civil rights by violence or thr§ata of violence.
41B F.Supp. 1109 [D.C., 197BJ).

To demonstrate the problem the law fails to address, we should consider

(NAACP v Levi,

the recen't federal indictment of John Paul Franklin for alledgen.ly killing

Our case was eventually mooted by the adoption

by the Department of a new policy (in our opinion because of the suit) under
which it agreed to handle each civil rights case on its own merits.

two young black men in Salt Lake City (a copy of which is attached).

"

The indict-

ment charges that he, "Did, by force and threat of force, Willfully injure,

A copy

intimidate, and interfere with Theodore Tracy Fields, a black person, because

of the memoranda establishing this policy is attached hereto as an exhibit.

of his race and color and because he was enjoying benefits, privileges, and
facilities provided and administered by Salt Lake City, a subdivision of the

We wish we could say that the matter ended there and that the Department
is vigorously pursuing its stdted objectives.
lead.us to conclude otherwise.

State of Utah, to wit.:

Unfortunately, our observations

Liberty Park, by firing a rifle at said Theodore Tracy

Fields with the result that Theodore Tracy Fields died; in violation of Title IB,

In most instances, it appears that the Department

United States Code, Section 245(b) (2) (B),

still defers to local prosecutorial judgment and acts only when that judgment

(Emphasis added).

A similar charge

was brought as to the other victim, David Loren Martin.

or the results are so faulty or cause such public furor as to mandate federal
action.

Witness the McDuffie case in Miami and the Greensboro Klan case.

In

The problem under the statute and the indictment is that the government

the former, it is highly possible that had the Department of Justice moved to

has the burden of proving not only that the victims were killed because they

prosecute rather than leave the matter to local authorities, the results'could

were black, but also because they were enjoying the facilities of Liberty Park.

have been different and the riots avoided.

The latter was probably irrelevant to the killer.

The policy of deferral in the Greens-

In all probability, he killed

boro situation will, at a minimum, give the communists a propaganda victory,

the two black men because they were in the company of two white females.

leaving them free to proclaim that the federal government lacks interest in

likelihood, he would have done so no matter where he found them.

prosecuting those who oppose the Klan and Nazis.

be legally possible for Franklin to confess in open court that he did kill them
but that it was not because they were in the park.

We ask th~ Subcommittee to ascertain if, in fact, the Department is

In all

Thus, it would

If the court accepted this as

true, it would be legally bound to find him not guilty under the indictment and

adhering to the policy proclaimed by Attorney General Bell shortly after

the law.

he took office as the nation's chief law officer.
We believe that this situation can and should be remedied, as we ask the
While we feel that the Department of Justice has not done all it can under

Subcommittee to consider legislation that will accomplish this objective.

eXisting law, we must also express our concern that the Congress likewise has

submit that there is ample constitutional authority in the second clause of

not fully exercised its full authority to protect blacks and other racial

the 13th Amendment and the fifth clause of the 14th Amendment for Congress

minorities from violence.
In 1968, the Congress, following the assassination of Dr. Martin Luther
King, Jr., did improve the law in this respect, adopting those provisions of
IB.U.S.C. 245 that make it a criminal offense to interfere by violence or
threats of violence with the exercise of specified civil rights, such as
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Exhibit A
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to make the violation of a person's rig h ts b ecause
. 0 f race a criminal act.
If the Subcommittee so desires > \~e would submit a memorandum on this issue.
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The NAACP and the Black Community demand that the senseless killing of
blacks because of their race be en d e d • \ole know this S\1pcQm.lllittee shares
their views on this subject. We believe that it has the authority and the
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duty to draft and approve legislation t h at would close the gaps in existing
law. We urgently request that it do so.

ri
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\~e

realize our request comes too late in the session to be effectively
Acc ordingly, we request that it be made a priority
item on the Subcommittee's agenda when ~t
. reconvene s for the 97th Congress.
implemented this year.
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Dl1Lll rro~e:::ution Policy in Cases Involving
Violnti~n3 of Civil P.!~~t=

By Iile:.:orllnCll::I c!n ted AprIl 6, 1959. fo-::---er), ttornev
Gancrol Rog~rr, set fortn ~cparbL~nt o[ Justice poli:::y ~u!dc
linas re~£!t"ciin,~ :f2rlernl p:-ose:::ution of .en if-ci'lidt.:al ~'herc
• there hilS already been a. S~t::: P:-o!:ec:utio:l of. that ir-.cividual
for substantially the sn-~ act or ncts.

I have reviewed tbis policy as it aeolies to cases inVolVing the violll::ion of f::dernl statute;' ;:>e:-!:..'lini.r~G to ci-,;il
·ri~hts. lr is t~ belief th~t t~cse stat~tcs p~otc=t
1ntcre:::t:s yhich ::'~rit eniorc:err:ent in thef':- O-..i'n ri:::"t, re:~<lrc
less of whatc'Jer rt:!l~t~d enforc:c;::cnt: actio:} has bc~n t<lkc'n
by the states. .l\ccorclinsly, the policy 'I;.,nich I $h~ll fellow
in con:::idc~in3 rcco~cncacicns r:-:::~ U_~_ Atto:-ncys re~arciL'~
Bepnrate fccc:o:-al p~osecl!ticns i5 that: en:::h'end every .:l
3::!llc
tion of
a vi.olation of the civil ri~!1t!l l~:"s eh:tll be c ....aluCltcd
e
C~ !t ~~ ~crit:::. ~ith the cieter~inin~ fcctor ~cing ~~ethcr
or not a federal ~=~sectttion is ll.l:clv to iTir'.:':"C:l~;; ri.~ht'"
sought to be prot~cted by those la",~s_' The Apri.l 6. 1959
guidcline~ arc bereby ~dified to the extent they are inconSistent ~ith this policy.
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Theodore Tracy Fields died; in violation of Title 18,
United States Code, Section 245(b)(2)(B).
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COUNT II
On or about August 20, 1980, in

~~lt

Lake City,

Utah, Central Division of the District of Utah, JOSEPH PAUL

t

I

I

FRANKLIN, aka JA.11ES CLAYTON VAUGHN, JR., aka B. BRADLEY, aka

if

RONALD L. RENCHER, United States Attorney
STEVEN H. SNARR, Assistant United States Attorney
200 U. S. Post Office and Courthouse
350 South Main Street
Salt Lake City, Utah 84101
801/524-5682

I

HERBERT, aka JArffiS A. COOPER, aka ED GARLAND, aka JOSEPH R.

I

lc.

HAGMAN, aka JOSEPH H. HART,

i

MICHAEL LARSON, aka CHARLES PITTS, aka JOHN TAYLOR, aka

!

JOSEPH R. WILLIAMS, did, by force and threat of force,

I

I

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

R. JACKSON, aka

f

\

akaWILLI&~

wilfully injure, intimidate, and interfere with David Loren
Martin, a black person, because of his race and color and

\

UNITED STATES OF AMERICA,
CR-80- \ Z.S

Plaintiff,

I

-:s-

1

r

JOSEPH PAUL FRANKLIN, aka
JAMES CLAYTON VAUGHN, JR.,
aka B. BRADLEY, aka HERBERT,
aka JAMES A. COOPER, aka
ED GARLAND, aka JOSEPH R ..
HAGMAN, aka JOSEPH H. HART,
aka WILLIAM R. JACKSON, aka
MICHAEL LARSON, aka CHARLES
PITTS, aka JOHN TAYLOR, aka
JOSEPH R. WILLIAMS,

Vio. 18 U.S.C. § 245 (b) (2) (B)
DEPRIVATION OF CIVIL RIGHTS
(BY KILLING) mULE ENJOYING
PUBLIC FACILITIES

i

of the State of Utah, to wit:

t

rifle at said David Loren Martin with the result that David

V

Loren Martin died; in violation of Title 18, United States

\
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II
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Defendant.
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Utah, Central Division of the District of Utah, JOSEPH PAUL
CLAYTm~

VAUGHN, JR., aka B. ERA.DLEY,

HERBERT, aka JANES A. COOPER, aka ED GARLAND, aka JOSEPH R.

U

:]

al~a

i

,I
'!r

'I

I!

ti

HAG.t-~"-H,

h'!

aka JOSEPH H. Fu'\RT, aka HILl.IAN R. JACKSON, aka

'/

MICHAEL LARSON, aka CHP.RLES PITTS, aka JOHN TAYLOR, aka
JOSEPH R. flILLIAMS,

d~d,

~,. ...':!"-~~- .::-~- .:~.~:

:

~7"'··;;::?S~:· ~ -~ -.:~~~:

~.~

\

fi

IiI,
.1

facilities.. _

-"- - -... ~:.- : ~.

..

~ :~+

:'pro'Vlil€dand acfm~ni:s'fereO"Ey'-'S"al1:' Liike City, '·a snbdiVisi:on'::::-""
of the State of Utah, to wit:

~

,~

Fields, a black person, because of his race and color and
privL!.~g~s •. al1~

I

11

fully injure, intimidate, and interfere with Theodore Tracy

because he was enj oying benefits,

I

r

by force and threat of force, wi1-

r

l

Liberty Park, by firing a

II.1
fl

rifle at said Theodore Tracy Fields with the result that

....
\

II

{

iI

,On or about August 20, 1980, in Salt Lake City,

A TRUE BILL:

F
fl

I

COUNT I

Code, Section 245 (b) (2) (B).

I'

11

The Grand Jury charges:

Liberty Park, by firing a

~

~

FRANKLIN, aka JANES

provided and administered.by Salt Lake City, a subdivision

l'

I N D I C T MER T

vs.

b'ecause he was enjoying benefits. privileges, and facilities

''I

h

n
,',

r'
r:

t

RONALO L. RENCHER
United States Attorney

., 41/;£Iz
" t {, l:,J. ~tft/(/
~
/'

STEVEN H. SNARR

Assistant United

.•

f)

,

S!=~tes At!;9.r~1ey.

---------------"
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GOVERNMENTOP£RJl.TIOJiS

INC I OF.NT

rl~1VJ. r"J!U""~
L....'AYl..rn

'Jl

flU&COM'MITT!;£ ON CRIMe

fert H.:!i'r.e,
Indiana

.t1:UI

1~,ll:.:1r3n··'~"·,on

--.-:~r.t1~;'

June" 8. 1980

1979 - 1580
Pal'cial Listing of Inc',dents Rp.gar"'lt.r.1 Criminal Vlol(;:,.(.(:: 1I!I"in~t
.
Hinorities

Chico,
Cal ifornia

----

A tvlenty-tl,/(> yco"r old deaf loI,.c.\:
male l'las shot and 1:I11ed hi' hlO
"h:le male>5. IIccordlnn to press
reports, thc< ,.!osai lants Nel'e a11e'9ed (0 haVe> murdered.their vi~tin '
IK~;"'!,;' th,,}· (.oul d IK.t find ,IffY
~r:;r'I;,15 to !".110(Jt en ;1 llunl in9 tt ip.
One"-hundred- I(u 1:1 ux

',,·August.

October 21, 1979

November 3. 1579

Janua ry 1, 1980

Boston,
Massachusetts
Oklahoma City,
Oklahoma

Greensboro.
North Carolina

i ndianapo I Is,

Indiana

1980

April 19, 1980
Hay

1980

"'.._..i'

-<:~~~f;;~"
:"_

THO blac:1: r,li.les I~C:I'(, murcler(,d 1,ya
sn I PCI' at. l'a(.1: 11h II (, .iOMIi 1'19 thr'e,ugt.
e pari< 11i lh 11/0 I~hl t(, f ('11;' Ie, ~,('11panlonr.. 11 white male: has b= il):1i(~t.(il Ic,r

"~: ,

t./"Jr~<;C>' In\il:d(-:J:~;_

~

" ""

_ . ' __

',,,'::-:'.,

f\ hlaci: male \'Iii!. !ot;,[.hc,d fatally allC'ij€:c11.y
by tl~O 11h Ilc: yO\l t hs.
".~.;

' •. '. l

• • • •..:.. .. _:

Thr(;(! ilIacI: male5 and ,. lole.e.k le'enagr.r wore murdel'(:d by $f. i !,(:r a t tacks
,-bl'".rr"$hool.inSI incidents,:';" IU tnesscs .

....

"·I\I9·:@'J:(!<¥'~I,.\>l'.';':'Q~lhc;'M9<'.1:iz5t~':;' _,,:,:...
~cre>!;CI-il,cd·TlrE!""'!lIII11Wlr<irir"lhl rei -"~, _
male.

October 8October 9, 1980,

A black male teenagei' 11il!o 'shN and
~lOunded by a I~h i I e rna I (, sn i ~(:r. •
The victim was Ic,ft a Cjlwdrrple:glc.

October 10, 1980

A black ma 1« ;md a Nhi te f 011ale
companion wen, murdel'ed h}' ,. !oni~c:r
attack. Oklahoma Cit)· poli,,(, s,Hd
that the sIIspect is a white male.

O~tober

. ....

- .....

A march protestinn the: Ku Klllx Klcon
was attacked b}, I<u I:lux IO,.nsme?
and Nazis. Five demonstnltors Incl ud I ng three> 11h i te lila 1('S, onn
black female and onn lIispanic r..... le:
were murdered.

-~

tj

25," 1980

I
December 4, 1990

j

"

;1

by a sniper aHacl:.

1979-1990

\1

Indianapolis,
Indiana

A black male was mlll'e!c:rCc!
sniper attack.

Chattanooga,
Tennessee

Four black females Here shot and
wounded by a I,u 1:llI>: f:lansman.

H
;(

Boston.
Hassachusetts

A black. male factory worker "as
fatally stabbed ~y b}' C! .gang of white
youths.
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77-590 0-81-9

A black hospital patient !olll'vived
an attempted stnll1!llllaUon as he lay
In a hospital bed. 1"Iw assailant
wa's' deSc:i'ihed h)· 'a 'I~ilr.ris·s ',;s ii \lhite;
male.
.

, ..

Chattanooga.
Tennessee

A black teenager' I~as I.,OUIlC•.::d a:p~o:U.y"l!Y' tlolO
.w~l;e males In a shooUnS! inCident.; . . . . "
-

.....-""~ '-.:;::~~,.---- ••-...;. .•~~. -'::::O.---=';"~.-:_~_

. A black "teenager 'lias murdered ,:in"
Shoo~gillci..aent. The alleged .

assailants
HP.ldon,
North Carolina

a

wer,,; t.hree \mite youths.
.

A black fenale was :raped and.
by a white male assailant.

,

..

i·~·

murc1~l ~l(;gedl
.', .

Atlanta,

Georgia

ji

the I r heart.l> Clit Ollt.

Buffalo.
New York

'Ohio

:1

T~lo black males ""c,,"e< lIlunlc:red and

New York

. " YoungSW.m;

:j

A retarded blacl: male I~as murderee!

~uffalo,

:':'.I:·~ __ .-,.-.::.:.'~.~" .. ~J8~:~.:: .. d.,..

j

!

\

Salt Lake City,
:.;. Utah.

.

:,1 a.n~mc:n

b)'

1980

Ahla(;1: male: ...... el ,. Nhl!e, fen:aJ"
compi'ln I on Ner(, r'llIrd(:rc,d 1.y a !.n I P!,r
atl:llC:fc.,
' . ' ,;~;;:

Boston,
.••. ~~; : Massachusetts
~l~{f~.:
.~~:(;
~-.:~..,:
'. September 22Buffalo;
';:,September 24, 19BO
New Yorl:

-" ~t<lc.I:w. a" mal'ch'f1n"le:~'inng the:
-''''''conviction of a i'el<ll'clep bl"d: male,
in the rape of " l'lhit(, 110:nall. )'1':'
black citizens and tl-/" l'lhit(, c.it i·
zens v/ere ~hOl ,lOd I,;ounded. duri ns!
this clash.

September 28. 1979

.

':

Two hi acl: ! eenaqers H(:rn JOurcl(,red
b"{ (J !",Iliper ilt t;.(".I: ..

Johnstown,
Pennsylvania

" August 20, 1980

January 14, i979

January' -

Cincinnati,
Ohio

_June 15, 1986

~

V~;-noil l!\..j'do". 'Pias It-ei.,)' :{o,I"j",!11
Urban 1.(,a911e, was cri t ie.,01 I)· IKlunded Ill' 0 !.n I pr,r attack.

Eleven black children have been fOUllj
l1Illl;'dered during the past: sixteen
_
m:mths. F'olU: OtJler black c:hil.drCll
are still miSSlllg •
•
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The report nwned Alabama, Connecticut, Illinoi!.l, North Carolina and

'ilJ3LJ:li:\!c! :-:ationsPI.,Za,.NewYork,'K:YlODI7":t.? 212"190,2525Tcl"x 649273

',rex as as the sites
LY:-::-:~ 1,\""IELLO
O~i'Cltll;. Comf1lunic~lioos

c,' Alan distribution center for im,tructional manuals and hCl\ldbooks on terrorism and guerrilla \1arfare.

L PRESS OFFICE:
Nednesduy, October 22,
through Sunday, October 26
Bluebonnet Room
The Hilton Hotel
Dallas, Texas
214-747-2011

,

CONTACTS:

of; Klan paramilitary training and. cited Califot:flia as

The rundown is as follows:
l~l~brung;

Bill t~ilkinson IS "I!l'!isible Empil:e; -Knights of the l~KK;" the

'most violent of today' s KKK groupings, operates, a camp;;ite near Cullman, AL,

Lynne Ianniello
Jay Axelbank

which has been dubbed "BY.. La~" and \~here training incl~des J:arget pract.ice
with H-16 semiautomatic rifles, obstacle course profic:ienc:y I l\.tudy of guerrilla tactics and practicing search and destroy Inissions.
EMBlIRGO:

For Release Friclay, Oct. 2.;

including at least one \~;~an -- ~ear military-5tyle

...

exact site,of the' "By Lai" camp is

Trainees --.

fatigues.

\~hile the

unkno~m, .there is a possibility t~hat

it is on the 47 acre property in north Jefferson County owned by Alabama
. Dallas, TX, ·Oct. 23 ••• -.The Anti-Defamation League of D 'pai 13 'rith today

Grand Dragon Roger Bandley.

made public a report of Ku Kl= Klan paramilitary acLivities in six states
: ,e Connecticut:
., and urged the U. S. Attorney General to uncle.r~ake regular J:'DI surveillance

The Grand Dragon of the relatively nC\~ branch of the

"Invisible Empire" Klan, Gary Piscottano, a 27-year-old, security guard
<-~

the Klan "to protect lImerican citizens f.rom furt.her ten'orism and
'frolil:. Southingt:on r admits that practice shoQt.ing ancl paramilitary training

violence."

are being conducted at secret "guerrilla camps."

•

The findings-- crf' the ADL repol:.t:' and its letter (Oct. 21) to Attorney
. . R. C'l.Vl.'1 e tt'1. \>lere re\'ealec1
General BenJaml.n
., by Nathan pe.rlmutter, n.ational
director of the- League, at a session of the agency's National Executive
Committee meeting here, October 23-36, at the Dallas Hilton.
FBI monitoring of the Klan was sharply curtailed in 1976 by

guide~

lines -- issue in response to charges of FOI abuse of its po\>lers -- \~hich,
required eviden-ce of actual or imminent violenc~ before pro~ing the actions
of domestic groups.
ADL, \1hose investigative files on the Klan go back to the 1920's,

\
i
.;

His KKK unit drew 1,000

persons to rallies held this year in Scotland, CT, on ~roperty of Francis

'-

\
I

Rood, a former member of the paramilitary Hinutemen

\~ho \~as

1968 shooting raid o~ a Connecticut pacifist camp.

I

-- Illinois:

I

Although its members do not don hoods ancl robes, many of the

members of the Louisville, IL-based Christian Patriot Defense League (CPDL)

,
I
,i

are members

or former members of'the Kla~ and share the Klan's belief that

"\~hite Christians" s~ould arm them:oelve,,; for an impending racial \'lar -- with

I

the "enemy" blacks, Cubans, Hexicans, Haitians, Southeast'Asians "and other
,nigrants and racially impure lImeriyans."

CPDL leader John Harrell regu-

was commissioned this month by the U.S. commission on Civil Rights to

I
,j

larly sponsors gatherings on his estate, and this year his self-described

J;n:epare an: analysis of the Klan and other extremist groups.

.\

"defense" arm -- the Citizens Emergency Defense System -- cOllducted

said the report on the parami l i tary

a~ti vi tics,

I-Ir. Perlmutter

,,:bich is being fOrl1arded

to Attorney General Civilettj, \1i11 be part of that analysis.
D1cscribing the IUan as C'onsistin<;J of "armed r<tcists, pathological,
haters of blacks, Jel'IS and other minority gro\lps," Hr. Perlmutter. Harned
that KKK camps and clandestine training sites in various parts of the

;/"

ev"n1. before.

called "survival" training for the 400 to 500 persons in att:endance.

l\

cluded' \'lere courses on weapons; combat medics; marksmanship. guard dog

II

lj

training; assault teams; knife fighting; archery, crossboii and

,

\l' '\

guns, and street action.

\

guerrilla

1

(more)

.

In-

I

f,

1/
'\

It

~;o-

l'l
J,

~larfare

~

f!

t'

b~ack po:~der

camouflaged team of commandos demonstrated

maneuvers on the final day of the guthering.

country present "a clear danger of nel,' Klan violence more serious than

\

involved in a

(more)

1- ,-,

-
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--....------..-~
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I

Executive Co=itt.ct!

Anti-Defa~ation LeaBue of R'nai H'rith

r

~

-- North Carolina:

rI

October 23-26, 1980

Prospective member!; of the Kl<l< Sccu rity Guard a ra

t ... clined in guerrilla

\~arfarc

at: a parlllnilitary Cillnp i.n John:;tmm County,

o\med by Glenn Hiller, a former Green

13~.:et..~.C:l~gC'iln

Ku Klux Klan Paramilitary Activities

t ;mel coun ty lCilder of

the' neo-Nazi National 500iali!;t Party of Americil (NSPII).

The propensity for violence and lavlessness of the Ku Klux Klan is a matter
of public'record. Over the years, members of; lhe hooded order have been
convicted of Bets of racial terrorism, i nclud i ng r.lurder., bom~ings, assault '\.l~th
deadly weapons and arson. Even no\.l, Klansmen arc 'Oll tyi al or sen'! ng prison
sentences for crimes committed' in the recenL past: Indeed, -the record shoHs
that th~ current KKK organizations, despite Lhe spurious clai.m cof some of their
spokesmen that they represent a "ney Klan," have kliaved no less lawi~ssly th«n
did earlier generations. of Klansmen.

'rhe t:)~"ining,

in army fatigues, includes brandishing of semi ilutomilt.:ic \·:eilpons and handguns.

In addition to the Klan, members of the NSPlI.

Rights Party (NSRP ) also t

·
ra~n

camp
a t th e
.

Ku Klux Klan, NSPII and NSRP
Front," in SeptembE\r, 1979,

m~.d th~

Niltional St;ates

The t:hree' hate
" groups -- the

formed an aJ.li,.anc:c, '''rhe uni t:ea l:acisl:
t\~O

.

Some of t:he members of the groups
. ....-..... ..----_ ......- .... ... _.
which "tr~in at the camp were "arrested in connecl:ion \-lith t~he Greensboro

_

--

\

shootings.
-- Texas:

1.

11 KKK paramilitary unit calling itself t.lle Texas Emergency

'ierve (TER)

There noW' arises evidence 'of th!:O danger o{' new Klan vi.olence (If an even t:lOre
serious kind. In cacps and clandestine training sites in val"iollS parts of the
country, members of the KKK and other Klan-li1'C! racist:r.roups are engaged in
paramilitary training programs. Some of these activities have been labelled by
. their sponsors as training for "defense," and ot.hers have been c.a lIed "survival"
courses, Regardless of the ~abel applied, it is clear that armed racists,
pathological haters of blacks, Jews and other millOrity groups, are engaged in
paramilitary tr.aining for guerrilla warfare agai ns t t.hei r purport cd enemies.
The outcome can only be more violence and tragcdy~

months before the< Greensbor.o nhoot:ing c:pj-

sode in which five people were killed.

conducts training activities

t\~o

\·/eekends each Inonth at

'.

·mi-at=follo-i=1s::-crs::.a,..rundown-o.f. knowa:.parami.1itar.y t:raining programs operated
by the-l\U'-Klu~i:b·rr:ana. siiinbr:' racist; gl'OO-ps~ ...

various sites 1n rural East Texas, including one in the vicini ly CIl AnhllClc,
whi.ch
has been.
tempor.arily· shut dO\m.
r.
..

--:-'

of £rom 200 to

SOO~

The 'fER has an esl:imal:ec1 me",herr.hip

many veterans of"various brC!nches of t:hf! Armed Forces,

including some mell',Qers of the Army statione.d at: )'ort: 1I00e1.

. Alabama - The Klan pa.ramilitary organizati.on in Alabama is conducted by the
Invisible EmpJre,' Knights of the KKK, 'Yhich is headed naci:onally by Bill
Wilkinson. of Denham Springs, 'La. "The Invisible," as it is called, is the cost
violence-prone of the several nat ional Killn gl:oupings. It fi~'s t gained nat ional
attention in May, 1979. when some 100 of its members engaged in a violent
!;;Qnfrontation with members of the Southern Christian i,eadership Conference i.n
Decatur, Ala •• ~at which four persons \~ere shot.
.'

Drills, \m~C!r

instruction by Louis Beam, Grand Dragon of the Texas· KKI), include tactical
maneuvers, map reading, weapons proficiency and use of Colt AR-1S assault
rifles with grenade launchers.

Beam has boasted that. the 1Uan military

In September, 1980. Wilkinson's organization rev£:aled a panlmilitary
campsite it operates somewhere 'unspecified) not far from Cullman, Ala. The
"Commander" of the Klan trainees is Terry Tucker, the Exalted Cyclops of the
Cullman KKK Klavero.

trainS ng is mor= rigorous than that received at )'orl:. Hood.
-- California:
.

c~nduct~ng

ties.

While there is no evidence that the Klan here is itself

"
~t encourages and promotes such activiparamL'1'~tary tra~n~ng,.
11

~

The "Jhite Point Publishing Company of Fallbrook, CII, which is the

~II

,~'s book service, carries works on . paramilitary subjects for do-it-your-

sel f

. t
terr~r~s

s.

,~

~-ong
them are U.S, Army manuals on making bombs, grenades
...
...

mines, chemi:cal explosives, fuses and detonators.

A manual

Oil

"incendi-

,h.,

aries" is described by the book service as "a must': for "all stpdents of
pyrotechnics."

!

Also distriliuted are instructions and guic1es to explosives

and bomb disposal, booby traps , unconventional Har.farc, fortifications, explosives and demolition.

t

1\
1]
;\

i\
i
:/
II

1/t,

.}tt

i\
u
li

t
\

llallas, Texa~

i

I

Activities at the camp. which is named "Ny Lai," include target practice
with M-16 rifles, running and crawling through an obstacle course, studying
guerilla warfare tactics and practising search-and-destroy missions. Ten men
and one woman were seen at the camp, all dressed in military-st.yle fatigues.'
The fu.11. squad, according to ~he Klan; cons is ts of 15 persons.

I

~

n•
\J1
1

\i

J!

iI

i;

t

Roger Handley, Gx:and Dragon of "The Invisible" in Alabama, has, said that the
Cullman paramilitary unit is hut one of several in the state, and that campsit:s
are changed every three months . .

}I
The exact location of the "Ny Lai" camp is unkno'Yn, but it may be a 47 acre
property in North Jefferson County o\Jned by Grand Dragon Roger Handley which has
been used as a Kfan youth camp. Some 30 boys and girls Here civcn Klan

...

\

- ......

--....-----,..-~

--

-~

-

~-
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trainir:g there in the: summer of 1979. The training cons~sted ?f indoctrination
in racism and lessons in the use of guns.
Terry Tucker, the "Commander" of the special 'for~es unit, has claimed that
similar Klan paramilitary units are training i.n Hissir.sippi, Georgi.ll, Tennessee,
and two unnamed Northern states. lIe did nqt specify where they are located.
State and federal law enforcement officials in Georgia have said they lire ~m
aware of ,any Klan military-style training camp in that s·tate.

Illinois - The small central Illinois town of Louisville, .•- located abollt
100 miles east of St. Louis on Route liS -- if! the headquf\.rt et'S site of a
national organization known as the Christian Patriots Defense I.ea.gue (CPDL).
The League, under .the leadership of John R. Harn!ll, has in its ra.n1<s SOCle
,current members and former members of the Ku Klux Klan. It <111;0 $h!'lx€!~ with thg
Klan a racist ideology and a belief that whilc, Christian Americans should arm
themselves in preparation for a for.thcoming· CRt aclysmic racial war. "l'he cnmay,
Harrell and his followers believe, will be blr,cks, Cubans, l-lexicans, Haitians,
Southeas t Asians and other immigrants and raei filly "impure" Al'leri"ta ns. "fhe CPIlT.
is r.ore cautiolls about openly expressing its Rnililosity to"at'd .lews; but there is
abundant evidence that· it is ant i-Semit ic.
'

,California - There is no evidence that the California Ku Klux Klan is itself
conducting paramilitary training activit ies, bill it: encourages and promotes them
by distributing manuals and handbooks of instruction in terrorism and guerdlla
warfare. No fewer than eleven different works on t.he subject Ill:e sold by the
KKK's book service, the Hhite Point Publishing Co., 308 Sunbeam I,ane. Fallbrook.
CA. A;;tong !;hem' are vario.us U.S. Army manu?ls cont.aining instructions on ho" to
'make bombs, grenades, mines, chemical explosives, fuses and detonators. One of
the army manuals, entitled "Incendiaries," is described by the Klan's book
service as a""must" for "all' students of pyrotechnics." Among lhe other tit le.!\
offered are "Explosives and Bomb Disposal Guidc's," "Bombs and Bombing,"
"Booby traps ," "Unconventional Warfare Devices and Techniques," "Field }'ort ifica;"
tions," "The Ghewistry of Powder and Explosivcn" and "Explosives lind lIeraoli- ,
tions.". Another manual offered is "The Anarchist Cookbook," ',hich has· also been
"a favorite. of various far-left terroris ts. The Saturda)· Review wrot e of the
"Anarchist, Cookbook" that "this book, quite literally, is a manual. for murder.
I.t.: proviues..s?Ceffic:..,informat:ion; for'· the- home. manufacturer 9£ bombs, grenades,
and other devices for kfllTng· a·nd." maiming peopHr."

CPDL'mernbers do not 'Wear robes and hoods, hut the group's similarity to the
Klan \las illustrated by a violent episode thrJl occurred in Harch, 1980' in
Orlando, Florida, "here a unit of the United )(Jllns of America (trKA) broke moray
and 'joined the CPDL en masse. The violence brc,ke out when the UKA invaded a
meet.ing of th~ defectors and,attempted ford!.l), to' show ther.t the error 'of theil'
way.s._
The Christian Patriots Defense League sponnors regular?gatherings of .
hundreds of its C1embers on John Harrell's 55-acre estate in Louisville, at
which paramilitary "survival" lessons are ta\lght. The "survival" instructions
lire conducted under .the aegis of the Cit hens Lr.lergency Defense System, the
",:~'efenge" arm of Harre 11' s "patriot ic" movement.
Recent gatherings 1:lccurred in
the early Bum:ner and fall of 1980. The BlHn:1\ZT meeting, from June 27th to .1uly
1st, prought some 400-500 persons, Illainly from Hidwestern",,:ates, where they'
receivt::d courses in Guns and Reloading; Camouflage, Demolition and Chemical
WarfAre; Survival '~eapons; COj;lbat l1edics; Marksmanship; Gunrd !leg Training; SWAT
(Personal, Home and community Defense); Knife Fighting; Archery, Crossbow and
Black Powder Guns; and Street Action. The paramilitary instructions were
~nterspersed wi~h lect~res on such topics as Racial Problems and Solutions;
Health and Natural Foods; l-Tomen's Responsibility to God and Country; The Iteal
Enemy; Zionism. Communism, Socialism, etc.; Bible Answers to Racial Questions;
and, The Ho·iocaust: Design to' Destroy Christianity.

The KKK book service also promotes German Na7-i propaganda, inclu~ing works
by Hitler a'nd Gvebbels.
The California KKK, under the leadership of Grand Dragon Tom Hetzger,
currently a candidate for rCongress in the 43rd Congressional district, has an
armed, uniformed and helmeted "security" force which repeatedly has been involved.in violent clashes with the police and anti-Klan demonstrators.
Connecticut - The Ku Klux Klan in Connecticut is a relatively new branch of
Bill Hilkinson I s Invis ible Empire. Its firs t public act ivi ties c.onsis ted of two
rallies and crossburnings o~ a weekend in September, 1980, in Scotland,
Connecticut, attended by 800-1000 persons, most of them SuppOl:ters of the Klan.
Some 100 new members were signed up at the rallies, wherp the main speaker was
Wilkinson himself. Some v~olence occurred at the rallies, and arres ts occurred
when anti-Klan demonstrators attempted to confront the Klan supporters.
Shortly after the rallies, the Conn~cticut Grand Dragon, Gary'Piscottano, a
27-year-old security guard from Southington, announced that the KKK had begun to
operate "guerrilla camps" in the state, \oIhere practice shooting and other paramilitary training activities were taking place. He stated that the training in
Connecticut was not as military-li\se as that in Alahama, and claimed' "we're
strictly defensive. II He refused to divulge the site(s) of the training
activities.

--

The September Klun rallies in Scotland took place on tt.,: property of }'ra.ncis
Rood. a former member of the parami.litary Hinulcmen \oIho tC;lOk-'part ~n a 1968
shooting raid on a pacifist camp in Voluntown, Conn.

.

On the final day of the program, there Has a demonstration of guerrilla
warfare maneuvers by a team dressed in camouflage uniforms, with their faces
blackened.
Heading the Citizens 'Emergency Defense Systelll is B. F. H. von Stahl, II
retired U.S. Army colonel who SBH active duty in Horld \~ar II llnd Viel;nar.l.
of the instructors were also retired military officers.

Some

An example of the content of the courses taught at the conference \"as one on
E"mergency T.ools and \-!<!apons, given by Charles E. Kehrberg, of Hichig8n, \oIho vas
described as "an alert, informed American who recognizes the jeopardy in which
Christianity and the Hhite Race in general finds (sic) themselves." Kehrberg
told his lis teners, "Your basic surviv.al weapon is a .12 gauge shot gun. It's

4
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legal, it's deadly and the lllru:mnition is easy to obr:ai.n." He taur.ht his course
dressed in combat fatigues with "survival" equipment displayed on a tahle in
front of him, which included a bullet-proof vest, a fir.st-aid kit, a canteen,
,J a field pack.
."---

In addition to the Johnstown County camp, I.here is a paramilitary trnining
facility in Davies County, N.C. used solely by the neo-Nazis. The camp is
located south of Uinston-Salem and those who train th~re are from the WinstonSalem NSPA unit. Training tflkes 'place, every Sai.urday,~

Te~

The course on ,Survival Weapons was given by Robert Lisenby" of North
'Carolina, a Vietnam veteran listed in the printed program as "qunlified to
instruct and train in vaaponry, patrolling, map reading, explosives, SWAT,
faI:lily survival, mountain warfare ••• " Lisenby illustrated his instructions \lith
semi-automatic waapons and demonstrated how they could be made f.ully auto!:latic
with a conversion kit which he displayed.
Harrell' 5 Louisville estate, the site of these CPllL gatherings, contains the
CPDL headquartel:'s building, which is an enlarged replica of George Hashington IS
hoca in Ht. Vernon, plus 16 other buildings. It also has a lal;(: and a 1l.00 .. rL.
airs trip.

The TER is believed to have a membership of from 200 to 500, llk"lny of them
veterans of various branches of the armed forces. Some have baen active-duty
mec~ers of the U.S. Army stationed at Fort Hoorl, 'liho Here observed weiH'ing
~at1.gues and bear~ng firearms while serving as security guards at n Klc-tO rally
1.n Eules~> Texas 1.n June, 1979 and at the naLional convention of the Knights of
thg KE::_I< 1n Net; Orleans, over the 1979 Labor D,J)' weekend.

'. In addition to the Chris tian Patriots Defense League and the Cit izen 's
Emergency Defense System, Harrall also heads two other groups, the Christian
Conservative Churches of America and the Paul Revere ·Cluhs. Harrell was a
successful businessman and a one time candidate fen- U.S. SenaLe from Illinois.
·He says he has ~een repeatedly' charged yith evasion of: taxes by IRS, which he'
clai1:13 still has a $500,000 tax: Hen against him. In the 1960's, Harrell vas
-.' arrested,.. charg"'d"':':anct.cun.u.i.ctecLof... h=bo.':;i.ng. 61 u..s~c Narine, deserter and resist:--ingreae,,"al ().ft"~eI's"":""'Ire--~as-sentenced to-lO:years--in federal prison, of which
he act:ua~ly served four, in the federal penitentiaries, at Terre Haute, Indiana
and Leavenworth, Kansas.
!r

The Anhuac; Camp is a 50 acre plot where BlIen'iUa warfare i.s taught to aIT.Ied
:. TER. me~~ers' by tHO ~n~tru:tors, one of them Louis Heam, Grand Dragon of the
_:r~xa!.KK~:;:·'.Ehe:::,tral:clnng: 1.ne-ludes.· t:a-c~ical· maneuvers, military drills, Ioap
readl.ng ancbl?eapomr-profrc:i.--ency:· The-~~'apon-s-i,n~lude Colt AR-15 assault rifles
with a special grenade launch attachment.
Grand Dragon Beam has stated that the Klan military training is more
rigorous than t~nt which is given at Fort Hood.

Harrell is attempting to purchase or obtain the free use of prop~rty in
other states for "survival" and paramilitary training activit ies. Some property has already been acquired in Hissouri, 25 miles from Fort Lenord H~od.

The received.
Anhuac camp was temporarily shut down recently because of the publicity
it has

North Carolina - There is a paramilitary tr~ining camp i.n .Toh!1.stown County,
No=th Carolina where members of the Xu.Klux Klan, the neo-Nazi National
So-::ialist Party o£ Ameri~a (NSPA) and the National States RighI:I' Party (NSR?)
practice 81!erri l:la-t"arf.ar'e dressed in aI;mY fat ig~,,~s <lnd I.:"andishing semiautomatic· weapons and,landguns •. The facility is operated by the NSPA, whose
Johnstown County leader, Glenn Hiller, of Angier, N.C., a forme~ master sergea~t
. in- 'the Green Berets, owns the property. The North Carolina Nazl.s refer to the1.r
paramilitary program as ", ,'orm tr,ooper training" and those who go through ~t
become members of the ~~r~y's Security Division (SD). The SD uniform conS1.sts
of black shirts with swastika a.rmbands. l<:;lansman who train at the camp are
me~bers of the KKK Security Guard, who ~ear grey uniforms and tall black boots.
The Johnsto~ County camp is located on state road 1312, ~ear Benson, N.C.
Some of the members of. the groups ,.hich train at the camp ...·ere arres ~ed in
connect ion 'lith the Greensboro shoot ing episode in which five members of the
Co:nmunist Horkers Party were killed in November, 1979. The three hatc groups
involved, the KKK, NSPA and NSR?, forged an alliance, the "United Racist Front,"
in Sept~lilber, 1979, tHO months before the Grecnsj>oro sl,\r"Jtings occurred. The
alliance W-r.0 formed at a lodge in Louisburg, N.C. owned by Hillard Heston, a
cal NSRP leader. Some 100 members of the three organizationI' \ycre in attend~ce, many of them armed.

\

"

- The paramilitary arm of the Ku Kl.ux Klnn in Texas calls itself the
"Texas Emergency Resenre" (TER) and includes i.n its ranks members of two Klan
groups, the Knights of the Ku K~ux Klan lind the smaller Original Knight.s of ~he
KKK. The TER conducts trqining act.ivit ies two ...·(~ekends each month at. various
sites
in rural Eas~ Texas. One such encampment; is located "rouf'hly
10 miles'
t 'd A h " ·
g
?U S1. e n. uac. On the f1.rst and third Sundays of the month, Klansman !:ather
lon Deer Park,.'. a Houston suburb, from which the,y arc transported to the: CiU:lp.

Anti-Defamation League
of B'l.,i B'r.ith
October, 1980"
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tween appellant and subversive activities
in New Hampshire which the Court found
to exist in Uphaus v. Wyman, supra, 360
U.S. at 79, 79 S.Ct. at 1045. New Hampshire's interest on this record is too remote and conjectural to override the guarantee of the First Amendment that a person can speak or not, as he chooses, free
of all governmental compulsion.
Reversed.
Mr. Justice HARLAN, whom Mr. Jus.tice STEWART and Mr. Justice WHITE
join, dissenting.

3S3

383 U.S. 787

383 U.S. 830

u.s.

UNITED STATES, Appellant,

v.
Cecil Ray PRICE et aI.
Nos. 59, 60.
Argued Nov. 9, 1965.
Decided March 28, 1966.

men to deprivation of their right, :not
The Court appears to hold that there to be summarily punished without due
is on the record so limited a legislative process of law by persons acting under
interest and so little relation between it color of laws of state. The United States
and the information sought from appel- District Court for the Southern District
lant that the Constitution shields him of Mississippi dismissed in part the in. from having to answer the questions put dictments and direct appeals wer~ taken.
to him. * New Hampshire in my view The Supreme Court, Mr. Justice Fortas,
held that, if release of three men from
should be free to investigate the existence
county jail, interception of them on highor non~xistence of Communist Party subway and assault and, murder of them
version, or any other legitimate subject was joint activity of state officers and
of concern to the State without first be- nonofficial defendants, nonofficial deing asked to produce evidence of the very fendants were acting under color of law
type to be sought in the course of the. in- in violatRon of statute and that indictquiry. Then, given that the subject of ment alleging that sheriff, deputy sheriff
investigation in this case is a permis- and patrolmen, under color of law, parsible one, the appellant seems to me a wit- ticipated in conspiracy to punish three
ness who could properly be called to tes- persons in custody in county jail withtify about it; I cannot say as a constitu- out due process of law aileged state actional matter that inquiry into the cur- tion bringing conspiracy within ambit
rent operations of the local Communist of Fourteenth Amendment.
Reversed and remanded.
Party could not be advanced by knowledge of its operations a decade ago. Believing that "[o]ur function * * * is
1. Criminal Law <P4
purely one of constitutional adjudication"
Congress has power to enforce by
and "not to pass judgment upon the gen- appropriate criminal sanction every right
eral wisdom or efficacy" of the investi- guaranteed by due process clause of the
gating activities under scrutiny, Baren- Fourteenth Amendment. U.S.C.A.Const.
blatt v. United States, 360 U.S. 109, 125, Amend. 14.
79 S.Ct. 1081, 1092, 3 L.Ed.2d 1115, I 2. CIvil Rights <PI5
would affirm the judgment of the SuMisdmeanor, under color of law,
preme Court of New Hampshire.
statute, ordinance, regulation or custom,
• No plea of a privilege against self·incrimination was interposeu by the witness.

a

of willfully subjecting any inhabitant of
any state to deprivation of any rights,
privileges, or immunities secured or protected ~y Constitution or laws of United
States IS properly stated by allegations
of willful deprivation, under color of law,
of life and liberty without due process
of law. 18 U.S.C.A. § 242; U.S.C.A.
Const. Amend. 14.
3. Civil Rights <PI5
Private persons, jointly engaged
with state officials in prohibited action,
are acting "under color of law" for purposes of statute prohibiting, under color
of law, willfully subjecting any inhabitant of any state to deprivation of any
rights, privileges or immunities secured
or protected by Constitution or laws of
United States. 18 U.S.C.A. § 242; U.S.
C.A.Const. Amend. 14.
See publication Worus anu Phrases
for other judicinl constructions anu
definitions.

4. Civil Rights <PI5

To act "under color" of law for purposes of statute prohibiting, under color
of law, willfully subjecting any inhabitant of any state to deprivation of any
rights, privileges or immunities secured
or protected by Constitution or laws of
United States does not require that accused be officer of state and it is enough
that he is a willful participant in joint
activity with state or its agents. 18
U.S.C.A. § 242; U.S.C.A.Const. Amend.
14.
5. Civil Rights <PI5

If release of three men from county
jail, interception of them on highway
and assault and murde'r of them was
joint activity of state officers and nonofficial defendants, nonofficial defendants were acting under color of law, in
violation of statute providing punishment for whoever, un.der color of law,
subjects any inhabitant of any state to
deprivation of rights, privileges, or immunities secured or protected by Constitution or laws of United States. 18
U.S.C.A. § 242.
86S,Ct.-73
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Defendants were charged with conspiracy to injure three men in exercise
of right not to be deprived of life or liberty without due process of law by persons acting under color of laws of state
and with willfully subjecting the three

UNITED STATES v. PRICB
6. Civil Rights <PI5

In view of specific allegation in each
count of indictment that all of defendants, official and nonofficial, were acting
under color of laws of state indictment
sufficiently charged private' individuals
with acting under color of law for purposes of statute prohibiting under color
of law, willfully subjecting any inhabitant of any state to deprivation of'rights,
privileges or immunities secured or protected by Constitution or laws of United
States. 18 U.S.C.A. § 242.
7. Cm.. ris <PS85(IVz)
Supreme Court had jurisdiction to
consider on direct appeai question whether statute, which prohibits, under color
of law, willfully subjecting any inhabitant of any state to deprivation of any
rights, privileges or immunities secured
or protected by Constitution or laws of
United States, requires that each offender be an official or that he act in
an official capacity. 18 U.S.C.A. § 242.
8. Conspiracy <P29
Statute prohibiting consp~racy to injure, oppress, threaten or intimidate any
citizen in free exercise or enjoyment
of any right or privilege secured to him
by Constitution or laws of United States
extends to conspiracies with respect to
rights and privileges protected by Fourteenth Amendment and extends to con-'
spiracies, otherwise in scope of section,
participated in by officials alone or in
collaboration with private persons. 18
U.S.C.A. § 241; U.S.C.A.Const. Amend.
14.
9. Conspiracy <P43(8)

:

Indictment alleging that defendants
conspired together to injure, oppress,
threaten and intimidate three persons in
free exercise and enjoyment of rights
and privileges secured to them by Fourteenth Amendment to Constitution not
to be deprived of life or liberty without
due process of law by persons acting
under color of laws of state properly
charged conspiracy in violation of statute. 18 U.S.C.A. § 241; U.S.C.A.Const.
Amend. 14.

I"
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383 U.S. 787
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10. Conspiracye:>43(8)
788
Indictment alleging that sheriff,
Thurgood
Marshall,
Sol. Gen., for apdeputy sheriff and patrolmen, under col- pellant.
or of law, participated in conspiracy to
789
punish three persons, without due procH. C. Mike Watkins, Meridian, Miss.,
ess of law, under plan to release the persons from county jail at such time that for appellees.
official and nonofficial defendants could
Mr. Justice FORTAS delivered the
and would intercept them and threaten,
assault, shoot and kill them alleged state opinion of the Court.
action bringing conspiracy within ambit
These are direct appeals from the disof "Fourteenth Amendment. 18 U.S.C.A. missal in part of two indictments re§ 241; U.S.C.A.Const. Amend. 14.
turned by the United States Grand Jury
for the Southern District of Mississippi.
11. Constitutional Law e:>268(l)
The indictments allege assaults by the acFourteenth Amendment clearly de- cused persons upon the rights of the asnounces denial of any trial at all to ac- serted victims to due process of law uncused. U.S.C.A.Const. Amend. 14.
der the Fourteenth Amendment. The
indictment in No. 59 charges 18 per12. Constitutional Law e:>254
sons 1 with violations of 18 U.S.C. § 241
Fourteenth Amendment protects in- (1964 ed.). In No. 60, the same 18 perdividual against state action, not against sons are charged with offenses based
wrongs done by individuals. U.S.C.A. upon 18 U.S.C. § 242 (1964 ed.). These
Const. Amend. 14.
are among the so-called civil rights statutes which have come to us from Recon13. Conspiracy e:>29
struction days, the period in our history
Statute prohibiting conspiracy to in- which also produced the Thirteenth,
jure, oppress, thr.eaten or intimidate any Fourteenth, and Fifteenth Amendments
person in free exercise or enjoyment of to the Constitution.
any right or privilege secured to him
[1] The sole question presented in
by Constitution or laws of United States these appeals is whether the specified
embraces all of rights and privileges se- statutes make criminal the conduct for
cured to citizens by all of Constitution which the individuals were indicted. It
and all of laws of United States and was is an issue of construction, not of connot intended to be confined to rights stitutional power. We have no doubt of
that are conferred by or flow from fed- "the power of Congress to enforce by
eral government as distinguished from appropriate criminal sanction every right
those secured or confirmed or guaran- guaranteed by the Due Process Clause
teed by Constitution. 18 U.S.C.A. § of the Fourteenth Amendment:' United
States v. Williams, 341 U.S. 70, 72, 71
241; U.S.C.A.Const. Amend. 14.
S.Ct. 581, 582, 95 L.Ed. 758.2
;

I. One of the defendants charged in the two

iUflictments, James E. Jordan, is not a
[lfIrty to the pr(>sent appeal. His case
wa"s transferred nnder Rule 20, Fed.Rules
Crim.Proc., to the United States District Court for the Middle District of
Georgia.
2. Of. Mr. Justice Holmes in United States
v. Mosley, 238 U.S. 383, 386, 35 RCt. 904,
905,59 L.Ed. 1355 (a federal voting rights
case under an earlier version of § 241):
"It is not open to question that this statute is constitutional .. .. *." The

source of congressional power in this case
is, of course, § 5 of the Fourteenth
Amendment, whiell r('alls: "The Congress
shall II ave pOwer to enfor('e, by appropriate legislation, the provisions of this
article."
There arc three ""'iIliams" Cases arising from the same events. The first,
with no hearing on the present appeal is
United States v. Williams, 341 lU.S. 58, 71
S.Ct. 595, 95 L.EIl. 747, involvillig a prosecution for perjury. The second, United
Stlltes v. Willillms, 341 U.S. 70, 71 S.Ct.
581, was a proseeution for violation of

UNITED STATES v. PRICE
790
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The events upon which the charges has been SUccessful; whether the indictare based, as alleged in the indictments, ments charge offenses against the varare as follows: On June 21, 1964, Cecil ious defendants which may be prosecuted
Ray Price, the Deputy Sheriff of Nesh- under the designated federal statutes.
oba County, MiSSissippi, detained MiWe shall deal first with the indictment
chael Henry Schwerner, James Earl
Chaney and Andrew Goodman in the Ne- in No. 60, based on § 242 of the Criminal
shoba County jail located in Phiiadel- Code and then with the indictment in
phia, Mississippi. He released them in ·No. 59, under § 241. We do this for ease
the dark of that night. He then proceed- of exposition and because § 242 was
ed" by automobile on Highway 19 to inter- enacted by the3 Congress about four years
cept his erstWhile wards. He removed prior to § 241. Section 242 was enactE:d
in 1866; § 241 in 1870.
the three men from their automObile,
placed them in an official automobile of
1. No. 60.
the Neshoba County Sheriff's office, and
Section 242 defines a misdemeanor,
transported them to a place on an unpaved road.
punishable by fine of not more than
$1,000 or imprisonment for not more
These acts, it is alleged, were part of than one year, or both. So far as here
a plan and conspiracy whereby the three Significant, it {;rovides punishment for
men were intercepted by the 18 defend- "Whoever, under color of any law, statants, including Deputy Sheriff Price,
ute, ordinance, regulation, or custom,
Sheriff Rainey and Patrolman Willis of Willfully subjects any inhabitant of any
the Philadelphia, Mississippi, Police De- State * * * to the deprivation of
partment. The purpose and intent of the any rights, priVileges, or immunities serelease from custody and the intercep_ cured or protected by the Constitution or
tion, according to the charge, were to Jaws of the United States * * *."
"punish" the three men. The defendThe indictment in No. 60 contains four
ants, it is alleged, "did wilfully assault,
shoot and kill" each of the three. And, counts, each of which names as defendthe charge continues, the bodies of the ants the three officials and 15 nonofficial
three victims were transported by one of persons. The Fh'st Count charges, on the
the defendants from the rendezvous on basis of allegations substantially as set
the unpaved road to the viCinity of the forth above, tllat all of the defendants
construction site of an earthen dam ap- conspired "to Wilfully subject" Schwerner, Chaney and Goodman "to the depriprOXimately five miles southwest of Phil- vation
adelphia, Mississippi.
792
791

of their right, privilege and imThese are federal and not state in- munity secured and protected by the.
dictments. They do not charge as crimes Fourteenth Amendment to the Constitu_
the alleged assaults or murders. The
tion of the United States not to be sumindictments are framed to fit the stated
marily punished without due process of'
federal statutes, and the question before law by persons acting under color of the.
us is Whether the attempt of the drafts- laws of the State of Mississippi." This.
man for the Grand Jury in Mississippi is said to constitute a conspiracy to violate§ 242, and therefore an offense under IS.
§ 241; it will be referred to hereinllfter
as William8 I. The thirll, Williams v.
United States, 341 U.S. 97, 71 S.Ct. 570,
95 I..EII. 774, Willi a prosecution for violation of § 242; it will be referred to as
William8 II.

. '3. In the inter('st of r:lllrity, We shall use
tho prCsent deSignatiOn" of thC" statutes
throughout this diSCUSSion.
Refel'ence
is mllde to the AP[lendix to Mr. Justicel!'rllnkfurter's opinion in Williams I,. 341
U.S., at 83, 71 KCt.. at SS8, whieh contains a tahle showing mlljor changes in
the statutes through the ycars.

.- .....
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U.S.C. § 371 (1964 ed.). The latter section, the general conspiracy statut~,
makes it a crime to conspire to commIt
any offense against the United States.
The penalty for violation is the same as
for direct violation of § 242-that is, it
is a misdemeanor.4

383 U.S. 795

383 U.S. 792

Cite as 86 S.Ct. 1152 (1966)

of law. Private persons, joilIltly engaged
with state officials in the prohibited action, are acting "under color" of law for
PUrposes of the statute. To act "under
color" of law does _lot require that the accused be an officer of the State. It is
enough that he is a willful participant in
joint activity with the State or its
7
agents.

the defendants, not with conspiracy, but
with substantive violations of § 242.
Each of these counts charges that the
defendants, acting "under color of the
laws of the State of Mississippi," "did
wilfully assault, shoot and kill" Schwerner, Chaney and Goodman, respectively,
"for the purpose and with the intent" of
punishing each of the three and that the
defendants "did thereby wilfully deprive"
each "of rights, privileges and immunities secured and protected by the Constitution and the laws of the United States"
-namely, due process of law.

On a motion to dismiss, the District
Court sustained this First Count as to all
defendants. As to the sheriff, deputy
sheriff and patrolman, the court recognized that each was clearly alleged to
have been acting "under color of law" as
required by § 242.5 As to the private
The District Court held these counts of
persons, the District Court held that
"[I] t is immaterial to the conspiracy that \ the indictment valirl Eo!! to the sheriff,
these private individuals were not acting ; deputy sheriff and patrolman. But it
under color of law" because the count dismissed them as against the nonofficial
charges that they were conspiring with, defendants because the counts do not
persons who were so acting. See United! charge that the latter were "officers in
States v. Rabinowich, 238 U.S. 78, 87, 35 ,"fact, or de facto in anything allegedly
S.Ct. 682, 684, 59 L.Ed. 1211.
\ done by them 'under color of law.' "
The court necessarily was satisfied that
[2] We note that by sustaining these
the indictment, in alleging the arrest,
against the three officers, the
counts
detention, release, interception and killcourt
again
necessarily concluded that an
ing of Schwerner, Chaney and Goodman,
offense
under
§ 242 is properly stated by
adequately stated as the purpose of the
conspiracy, a violation of § 242, and that allegations of willful deprivation, under
this section could be violated by "wilfully color of law, of life and liberty without
subject[ing the victims] * * * to the due process of law. We agree. No other
deprivation of their right, privilege and result would be permissible under the
immunity" under the Due Process Clause decisions of this Court. Screws v. United
of the Fourteenth Amendment.
States, 325 U.S. 91, 65 S.Ct. 1031; Williarns II.6
793
No appeal was taken by the defendants
794.
from the decision of the trial court with
[3,4] But we cannot agree that the
respect to the First Count and it is not Second, Third or Fourth Counts may be
before us for adjudication.
dismissed as against the nonofficial deThe Second, Third and Fourth Counts
of the indictment in No. 60 charge all of

fendants. Section 242 applies only where
a person indicted has acted "under color"

4. "If • • • the offense, the commission of which is the object of the CODspiracy, is a misuemeanor only, the punishment for such conspiracy shall not exceed the maximum punishment provided
for such misuemeanor." 18 U.S.C. § 371
(1964 ed.).

6.

5. This is settled by our decisions in Screws
v. United States, 325 U.S. 91, 107-113,
65 S.Ct. 1031, 1038, 89 L.Et1. 1495, and
Williams II, 341 U.S., at 99-100, 71 S.Ot.,
at 578.

\
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[5] In the present case, according to
the indictment, the brutal joint adventure
was made possible by state detention and
calculated release of the prisoners by an
officer of the State. This action, clearly
attributable to the State, was part of the
monstrous design described by the indictment. State officers participated in
every phase of the alleged venture: the

OJ. * • where police take matters in
their own hands, seize victims, beat anll
pountl them until they confess, there cannot be the slightcst doubt that the police
have deprived the victim of a right undcr
the Constitution. It is the right of the
accused to be tried by a legally constituted court, not by a kangaroo court."
Williams II, 341 U.S., at 101, 71 S.Ot" at
579.

\
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7. "Under color" of law means the same
thing in § 242 that it does in the civil
counterpart of § 242, 42 U.S.C. § 1983
(1964 ed.). Monroe v. Pape, 365 U.S.
167, 185, 212, 81 S.Ot. 473, 483, 5 L.Ed.
2d 492 (majority opinion) (Frankfurter,
J., dissenting). In casel' under § 1983,
"under color" of law has consistently been
treated as the same thing as the "stllte
action" required under the Fourteenth
Amendment. See, e. g., Smith v. AUwright, 321 U.S. 649, 64 S.Ct. 757, 88 L.
Ed. 987: Terry v. Adllms, 345 U.S. 461,
73 S.Ct 809, 97 L.Ed. 1152: Simkins
v. Moses H. Cone Memoria! Hospital,
323 F.2d 959 (C.A.4th Cir.), cert. denied, 376 U.S. 938, 84 S.Ct. 793, 11 L.Ed.
2d 659: Smith v. Holiday Inns, 336 F.
2d 630 (C.A.6th Cir.): Hampton v. City
of Jacksonville, 304 F.2d 320 (C.A.5th
Cir.) , cert. denied, Ghioto v. Hampton,
371 U.S. 911, 83 S.Ct. 256, 9 L.E(I.2d
170: Boman v. Birmingham Transit Co.,
280 F.2d 531 (CoA.5th Cir.): Kerr v.
Enoch Pratt Free Library, 149 F.2d 212
(C.A.4th Cir.), cert. denied, 326 U.S.
721, 66 S.Ct. 26, 90 L.Ed. 427.
The contrary view in a § 242 context
was expressed by the dissenters in
Screws, 325 U.S., at 147-149, 65 S.Ct., at
1057 and was rejected then, later in
Williams II, and finallY-in a § 1983
cllse--in Monroe v. Pape, supra. Cf.
Peterson v. City of Greenville, 373 U.S.
244, 250, 83 S.Ot. 1119, 1133, 10 L.Ed.2d
323 (separate opinion of Harlan, J.).
Recent decisions of this Court which have
given form to the "state action" doctrine
make it clear that the indictments in this
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release from jail, the interception, assault and murder. It was a joint activity,
from start to finish. Those who took
advantage of participation by state officers in accomplishment of the foul purpose alleged must suffer the consequences
of that participation. In effect, if the allegations are true, they were participants
in official lawlessness, acting in willful
concert with state officers and hence under color of law.
[6, 7J Appellees urge that the decision of the District Court was based upon
a construction of the indictment to the effeet that it did not charge the private individuals with acting "under color" of
law. Consequently, they urge us to affirm in No. 60. In any event, they subcase allege conduct on the part of the
"private" defendants which constitutes
"state action," and hence action "under
color" of law within § 242. In Burton
v. Wilmington Parking Authority, 365
U.S. 715, 81 S.Ct. 856, 6 L.Ed.2d 45,
we held that there is "state action" whenever the "State has so far insinuated itself into a position of interdependence
[with the otherwise 'private' person
whose conduct is said to violate the
Fourteenth Amendment] * • • that
it must be recognized as a joint participant in the chnllenged activity, which,
on that account, cannot be considered to
hllve been so 'purely private' as to fall
without the seope of the Fourteenth
Amendment." 365 U.S., at 725, 81 S.Ot.,
at 862. Cf. Pennsylvania v. Board of
Directors of City Trusts, 353 U.S. 230,
77 S.Ot. 800, 1 L.Ed.2d 792: Evans v.
Newton, 382 U.S. 296, 86 S.Ct. 486, 15 L.
Ed.2d 373: Peterson v. City of Greenville, 373 U.S. 244, 83 S.Ct. 1119; Lombard v. State of Louisiana, 373 U.S. 267,
83 S.Ot. 1122, 10 L.Ed.2d 338; Robinson
v. State of Florida, 378 U.S. 153, 84 S.Ct.
1693, 12 L.Ed.2d 771; Griffin v. State of
Maryland, 378 U.S. 130, 84 S.Ct 1770,
12 L.Et1.2d 754: American Communications Ass'n v. DourIs, 339 U.S. 382, 401,
70 S.Ot. 674, 685, 94 L.Et1. 925; Public
Utilities Comm'n of District of Columbia
v. Pollak, 343 U.S. 451, 72 S.Ot. 813, 96
L.Ed. 1068; Smith v. A1lwright, 321 U.S.
649, 64 S.Ct. 757; '.l'erry v. Adams, 345
U.S. 461, 73 S.Ct. 809: Williams II, 341
U.S., at 99-100, 71 S.Ot., at 578.

-
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mit since the trial court's decision was
bas~d on the inadequacy of the indictment and not on construction of the statute we have no jurisdiction to review it
on direct appeal. United States v. Swift
& Co., 318 U.S. 442, 63 S.Ct. 684, 87 L.Ed.
889. We do not agree. Each count of the
indictment spedfically alleges that all of
the defendants were acting "under color
of the laws of the State of Mississippi."
The fault lies not in the indictment, but
in the District Court's view that the statute requires that each offender be an official or that

them "and threaten, assault, shoot and
kill them." The penalty under § 241 is a
fine of not mOl:'e than $5,000, or imprisonment for not more than 10 years, or
both.
Section 241 is a conspiracy statute. It
reads as follows:
"If two or more persons conspire
to injure, oppress, threaten, or intimidate any citizen in the free exercise or enjoyment of any right or
privilege secured to him by the Constitution or laws of the

796

United
States, or because of- his having so
exercised the same; or
"If two or more persons go in disguise on the highway, or on the
premises of another, with intent to
prevent or hinder his free exercise or
enjoyment of any right or privilege
so secured"They shall be fined not more than
$5,000 or imprisoned not more than
ten years, or both."

he act in an official capacity. We have jurisdiction to consider
this statutory question on direct appeal
and as we have shown, the trial court's
det~rmination of ~t is in error. Since
each of the private individuals is indictable as a principal acting under color
of law, we need not consider whether he
might be held to answer as an "aider or
abettor" under 18 U.S.C. § 2 (1964 ed.),
despite omission to include such a charge
in the indictment.
Accordingly, we reverse the dismissal
of the Second, Third and Fourth Counts
of the indictment in No. 60 and remand
for trial.
II. No. 59.
No. 59 charges each of the 18 defendants with a felony-a violation of § 241.
This indictment is in one count. It
charges that the defendants "conspired
together * * * to injure, oppress,
threaten and intimidate" Schwerner,
Chaney and Goodm?,.i'l "in the free exercise and enjoyment of the right and privilege secured to them by the Fourteenth
Amendment to the Constitution of the
United States not to be deprived of life or
liberty without due process of law by persons acting under color of the laws of
Mississippi." The indictment alleges
that it was the purpose of the conspiracy
that Deputy Sheriff Price would release
Schwerner, Chaney and Goodman from
custody in the Neshoba County jail at
such time that Price and the other 17 defendants "could and would intercept"
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the point at issue, the Court did in fact cludes rights or privileges protected by
sustain dismissal of an indictment under the Fourteenth Amendment; that what§ 241. But it did not, as the District ever the ultimate coverage of the section
Court incorrectly assumed, hold that § may be, it extends to conspiracies other241 is inapplicable to Fourteenth Amend- wise within the scope of the section parment rights. The Court divided equally ticipated in by officials. alone or in collaon the issue. Four Justices, in an opin- boration with private persons; and that
ion by Mr. Justice Frankfurter, were of the indictment in No. 59 properly charges
the view that § 241 "only covers conduct such a conspiracy in violation of § 241.
which interferes with rights arising froIl} We shall confine ourselves to a review of
the SUbstantive powers of the Federal the major considerations which induce
Govel'llment"-riahts "which Congress our conclusion.
can beyond doubt

The District Court dismissed the ir,t-.
dictment as to all defendants. In effect,
altho~gh § 241 includes rights or privileges secured by the Constitution or laws
of the United States without qualification or limitation, the court held that it
does not include rights protected by the
Fourteenth Amendment.

But the District Court purported to
read the statutes with the gloss of Williams I. In that case, the only case in
which this Court has squarely confronted
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It will be recalled that in No. 60 the
District Court held that § 242 included
the denial of Fourteenth Amendment
rights-the same right to due process involved in the indictment under § 241.
Both include rights or privileges secured
by the Constitution or laws of the United
States. Neither is qualified or limited.
Each includes, presumably, aLL of the
Constitution and laws of the United
States. To the reader of the two sections, versed only in the English language, it may seem bewildering that the
two sections could be so differently read.
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constitutionally secure
against interference by private individuals." 341 U.S., at 73, 77, 71 S.Ct., at
582, 585. Four other Justices, in an opinion by Mr. Justice Douglas, found no
support for Mr. Justice Frankfurter's
view in the language of the section, its
legislative history, or its judicial interpretation up to that time. They read the
statute as plainly covering conspiracies to
injure others in the exercise of the Fourteenth Amendment rights. They could
see no obstacle to using it to punish deprivations of such rights. Dismissal of
the indictment was affirmed because Mr.
Justice Black voted with those who joined
Mr. Justice Frankfurter. He did so,
however, for an entirely different reason-that the prosecution was barred by
res judicata-and he expressed no view
on the issue whether "§ 241, as applied, is
too vague and uncertain in scope to be
consistent with the Fifth Amendment."
Williams I thus left the proper construction of § 241, as regards its applicability
to protect Fourteenth Amendment rights,
an open question.

There is no doubt that the indictment in No. 59 sets forth a conspiracy
within the ambit of the Fourteenth
Amendment. Like the indictment in No.
60, supra, it alleges that the defendants
acted "under color ~f law" and that the
conspiracy included action by the State
through itt' ~I,\W enforcement officers to
punish the ailege'd victims without due
process of law in violation of the Fourteenth Amendment's direct admonition to
the States.
1.

[10] The indictment specifically allege& that the sheriff, deputy sheriff and
a patrolman participated in the conspiracy; that it was a part of the "plan and
purpose of the conspiracy" that Deputy
Sheriff Price, "while having [the three
victims] * * * in his custody in the
Neshoba County Jail "* * * would release them from custody at such time
that he [and others of the defendants]
* * * could and would intercept [the
three victims] * * * and threaten,
assault, shoot and kill them."

[11] This is an allegation of state ac[8, 9] In view of the detailed opinions tion which, beyond dispute, brings the
:!) WiUia1,'s I, it would be supererogation conspiracy within the ambit of the Fourto track th!:. arguments in all of their in- teenth Amendment. It is an allegation of
tricacy. tln the basis of an extensive re- official, state participation in murder,
examination of the question, we conclude accomplished by and through its officers
that the District Court erred; that § 241 with the participation of others. It is an
must be read as it is written-to reach allegation that the State, without the
conspiracies "to injure * * * any citi- semblance of due process of law as rezen in the free exercise or enjoyment of quired of it by the Fourteenth Amendany right or privilege secured to him by ment, used its sovereign power and office
the Constitution or laws of the United to release the victims from jail so that
States * * *" ; that this language in- they were not charged and tried as re-
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quired by law, but instead could be intercepted and kiUed. If the Fourteenth
Amendment forbids denial of counsel, it
clearly denounces denial of any trial at
all.
[12J As we have consistently held
"The Fourteenth Amendment protects
the individual against state action, not
against wrongs done by individuals."
Williams I, 341 U.S., at 92, 71 S.Ct., at
593 (opinion of Douglas, J.). In the
present case, the participation by law
enforcement officers, as
800

alleged in the
indictment, is clearly state action, as we
have discussed, and it is therefore within
the scope of the Fourteenth Amendment.
2. The argument, however, of Mr.
Justice Frankfurter's opinion in Williams I, upon which the District Court
rests its decision, cuts beneath this. It
does not deny that the accused conduct
is within the scope of the Fourteenth
Amendment, but it contends that in enacting § 241, the Congress intended to
iUlClude only the rights and privileges
conferred on the citizen by reason of the
"substantive" powers of the Federal Government-that is, by reason of federal
power operating directly upon the citizen
and not merely by means of prohibitions
of state action. As the Court of Appeals
for the Fifth Circuit in Williams I, relied
upon in the opinion below, put it, "the
Congress had in mind the federal rights
and privileges which appertain to citizens as such and not the general rights
extended to all persons by the * * *
Fourteenth Amendment." 179 F.2d 644,
648. We do not agree.
[13J The language of § 241 is plain
and unlimited. As we have discussed, its
language embraces all of the rights and
8. See also Mr. Justice Rutledge, concurring
in result. in Screws v. United States, 325
U.S. 91, 120, 6..') S.Ct. 1031, 1044.
9. It would be strange, indeed, were this
Court to revert to a construction of the
Fourteenth Amendment which would once
again narrow its historical purposewhich remains vital and pertinent to to-

Cite as 86 S.Ct. 1152 (1966)

Section 241 was enacted as part of
what came to be known as the Enforcement Act of 1870, 16 Stat. 140.10 The
Act was passed on May 31, 1870, only a
few months

privileges secured to citizens by all of the
Constitution and all of the laws of the
United States. There is no indication in
the language that the sweep of the section is confined to rights that are conferred by or "flow from" the Federal
Government, as distinguished from those
secured or confirmed or guaranteed by
the Constitution. We agree with the
observation of Mr. Justice Holmes in
United States v. Mosley, 238 U.S. 383,
387-388, 35 S.Ct. 904, 905-906, that
"The source of this section in the
doings of the Ku Klux and the like
is obvious, and acts of violence obviously were in the mind of Congress. Naturally Congress put forth
all its powers. * * * [TJhis
section
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after ratification of the
Fifteenth Amendment. In addition to
the new § 241, it included a re-enactment
of a provision of the Civil Rights Act of
1866 which is now § 242. The intended
breadth of § 241 is emphasized by contrast with the narrowness of § 242 as it
then was. n
Section 242 forbade the
deprivation, "under color of any law," of
"any right secured or protected by this
act." The rights protected by the Act
were narrow and specific: "to make and
enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit of all laws and proceedings for the
security of person and property as is
enjoyed by white citizens [and toJ be subject to like punishment, pains, penalties,
taxes, licenses, and exactions of every
kind, and none other." Act of May 31,
1870, § 16, 16 Stat. 144, re-enacting with
minor changes Act of April 9, 1866,
§ 1, 14 Stat. 27. Between 1866 and 1870
there was much agitated criticism in
the Congress and in the Nation because
of the continued denial of rights to Negroes, sometimes accompanied by violent
assaults. In response to the demands for
more stringent legislation Congress enacted the Enforcement Act of 1870. Congress had before it and re-enacted § 242

SCl

dealt with Federal rights,
and with all Federal rights, and protected them in the lump * .* *
[It should not .be construed soJ as
to deprive citizens of the United
States of the general protection
which on its face § 19 [now § 241J
most reasonably affords." 8
We believe, with Mr. Justice Holmes,
that the history of the events from which
§ 241 emerged illuminates the purpose
and zneans of the statute with an unmistakable light. We think that history
leaves no doubt that, if we are to give
§ 241 the scope that its origins dictate,
we must accord ita sweep as broad as
its language. We are not at liberty to
seek ingenious analytical instruments
for excluding from its general language
the Due Process Clause of the Fourteenth
Amendment-particularly since the violent denial of legal process was one of
the reasons motivating enactment of the
section.9
day's problems. As is well known, for
many years after Reconstruction, the
Fourteenth Amendment waR almost a dead
letter as fnr as the civil rights of Negroes
were concerned. Its sole office wns to
impede state regulation of railroads or
other corporations. Despite subscquent
statements to the contrary, nothing in
the records of the congressionnl debates
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or the Joint Committee on Reconstruction indicates nny uncertainty that its objective was the protection of civil rights.
Sec Stnmpp, The Ern of Reconstrllotion,
1865-1877, 136-137 (1065).
10. TIle official title is "An Act to enforce

the Right of Citizens of the United States
to vote in tile several States of this Union, and for other Purposes."

l

I

II. The substantial difference in coverage of
the two sections ns they were in the
Act of 1870 precludes the argument thnt
§ 241 should be narrowly construed to exclude Fourteenth Amendment rights because otherwise it would have been duplicative of § 242 tnken in conjunction
with the genernl consIJiracy stntutc, 18
U.S.C. § 371. If, as we hold, § 241
was intended to cover all Fourteenth
66 S.Ct.-73""

_
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which was explicitly limited as we have
described. At the same time, it included
§ 241 in the Act using broad language to
cover not just the rights enumerated in
§ 242, but all rights and privileges under
the Constitution and laws of the United
States.
803

It was not until the statutory revision

of 1874 that the specific enumeration of
protected rights was eliminated from §
242. The section was then broadened to
include as wide a range of rights as §
241 already did: "any rights, privileges,
or immunities, secured or protected by
the Constitution or laws of the United
States." The substantial change thus
effected was made with the customary
stout assertions of the codifiers that they
had merely clarified and reorganized
without changing substance.12 Section
241 was left essentially unchanged, and
neither in the 1874 revision nor in any
subsequent re-enactment has there been
the slightest indication of a congressional
intent to narrow or limit the original
broad scope of § 241. It is clear, therefore, that § 241, from original enactment
through subsequent codifications, was intended to deal, as Mr. Justice Holmes
put it, with conspiracies to interfere with
;'Federal rights, and with all Federal
rights." We find no basis whatsoever
for a .~udgment of Solomon which would
give to ,he statute less than its words
command. 13
.Amendment rights, it was far bronder in
1870 thlln was § 242. For other reasons
for rejecting the duplication argument, see
the opinion of Mr. Justice Douglns in
Williams I, 341 U.S., nt 88, n. 2, 71 S.Ct.,
at 591.
12. Sec 14 Stat. 74; 17 Stat. 579; S.Misc.

Doe. No. 101, 40th Cong., 2d Sess.; H.
Misc. Doc. No. 31, 40th Cong., 3d Sess.;
S.l\lisc.Doc. No.3, 42d COng., 2d Sess.;
2 Cong.Rec. 646, 648, 1029, 1210, 1461.
13. The opinion of Mr. Justice Douglns in
lVillialll.Y I, 341 U.S., nt 88, 71 S.Ct.

at 591, disposes of the argument thnt the
words of § 241 themselves suggest the
narrow meaning which the opinion of
Mr. Justice Frankfurter found in the
section.
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The purpose and scope of the 1866 and
1870 enactments must be viewed again~t
the events and passions of the time.14
The Civil War had ended in April 1865.
Relations between Negroes and whites
were increasingly turbulent. I5 Congress
had taken control of the entire
804

governmental process in former Confederate
States. It had declared the governments
in 10 "unreconstructed" States to be
illegal and had set up federal military
administrations in their place. Congress
refused to seat representatives from these

ratified in February 1870. On May 31,
1870, the Enforcement Act of 1870 was
enacted.

Sec generally, Stampp, The Era of Reconstruction, 1805-1877 (19G5); Navin!!,
The Emergence of Modern America 18651878
, (1927).

15. See H.R.Rep. No. 16, 39th Cong., 2d

Sess., p. 12 et seq.
16. Cf. Nevins, op. cit. supra, at 351.

17. See, ill., nt 352; Morison. Oxford IIistory of the Amerienn People 722-723
(1965).
lti. Sec, for example, United States v. 'Vaddell, 112 U.S. 76, 5 S.Ct. 35, 28 L.Ed.
673 (right to perfect a homestead claim) ;
United States v. Classic, 313 U.S. 299, 61
S.Ct. 1031, 8.5 L.Ed. 1368 (right to vote
in federal elections); Logan v. United

..
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of Fourteenth Amendment rights, or that it should not include
state action or actions by state officials.

and it was

States until they had adopted constitu-

14.

punish invasions of the newly adopted
Fourteenth and Fifteenth Amendments
to the Constitution. He acknowledged
that the States as such were beyond the
reach of the punitive process, and that
the legislation must therefore operate
upon individuals. He made it clear that
"It matters not whether those individuals be officf;!rs or whether they are acting upon their own resr~usibi1ity." We
find no evidence whatever that Senator
Pool intended that § 241 should not
cover violations

805

tions guaranteeing Negro suffrage, and
had ratified the Fourteenth Amendment.
Constitutional conventions were called in
1868. Six of the 10 States fulfilled Congress' ,requirements in 1868, the other
four by 1870.
For a few years "radical" Republicans
dominated the governments of the Southern States and Negroes played a substantial political role. But countermeasures
were swift and violent. The Ku Klux
Klan was organized by southern whites
in 1866 and a similar organization appeared with the romantic title of the
Knights of the White Camellia. In 1868
a wave of murders and assaults was
launched including assassinations designed to keep Negroes from the polls.tO The
States themselves were helpiess, despite
the resort by some of them to extreme
measures such as making it legal to hunt
down and shoot any disguised man.17

\

Within the Congress pressures mounted in the period between the end of the
war and 1870 for drastic measures. A
few months after the ratification of the
Thirteenth Amendment on December 6,
1865, Congress, on April 9, 1866, enacted the Civil Rights Act of 1866, which,
as we have described, included § 242 in
its originally narrow form. On June 13,
1866, the Fourteenth Amendment was
proposed, and it was ratified in July
1868. In February 1869 the Fifteenth
Amendment was proposed,

We conclude, therefore, that it is incumbent upon us to read § 241 with full
credit to its language. Nothing in the
prior decisions of this Court or of other
courts which have considered the matter
stands in the way of that conclusion. 2o

In this context, it is hardly conceivable
that Congress intended § 241 to apply
only to a narro,,:, and relatively unimportant category of rights. I8 We· cannot
doubt that the purpose and effect of §
241 was to reach assaults upon rights
under the entire Constitution, including
the Thirteenth, Fourteenth and Fifteenth
Amendments, and not merely under part
of it.
This is fully attested by the only statement explanatory of § 241 in the recorded
congressional proceedings relative to its
enactment. We refer to the speech of
Senator Pool of North Carolina who introduced the provisions as an amendment
to the Enforcement Act of 1870. The
Senator's remarks are printed in full in
the Appendix to this opinion. tO He urged
that the section was needed in order to
Stntes, 144 U.S. 263, 12 S.Ct. 017, 36
IJ.EIl. 429 (right to be se('ure from
I\nauthorizt'fl violence while in feelera!
C'lII;toc!y); In re Quari<,s, 158 U.S. 532,
15 S.Ct. 959, 39 L.Ed. 1080 (right to
inform of violations of federal law).
Cf. also Unite,! States v. Cruikshank,
92 U.S. 542, 552, 23 L.E!I. 588; Hague v.
Committee for Inelustrinl Orgnnization,
307 U.S. 496. 512-513, 59 S.Ct. 954, VG2,
83 hEd. 1423 (ollinion of Roberts, J.);
Collins v. lInrclymnn, 341 U.S. G51, GGO,
71 S.Ct. 937, 941, 95 L.Eel. 1253.
19. 'Ye in<,!uele these remnrks only to show
that the Senator clearly intended § 241
to cover Fourteenth Amendment rights.

i

:1

The present application of the statutes
at issue does not raise fundamental questions of federal-state relationships. We
are here concerned with allegations which
squarely and indisputably involve state
action in direct violation of the mandate
of the Fourteenth Amendment-that no
State shall deprive any person of life or
liberty without due process of law. This
is a direct, traditional concern of the Fed.
eral Government. It is an area in which
the federal interest has existed for at
least a century, and in which federal participation has intensified as part of a renewed emphasis upon civil rights. Even
as recently as 1951. when Willia1ns I was
decided, the federal role in the establishment and vindication of fundamental
rights-such as the freedom to travel,
nondiscriminatory access to public areas
and nondiscriminatory educational facilities-was neither as pervasive nor
as intense as it is today. Today, a decision interpreting a federal law in ac20. This Court has rejected the argument
that the <'onstitutionality of § 241 mny
be affected by undue vagucness of coveragc. The Court held with reference to
§ 242 that any deficiency is <,uree! by
the requirement that specific intent be

cordance with its historical design, to
punish denials by state action of constitutional rights of the person can hardly
be regarded as adversely affecting "the
wise adjustment between State responsibility and national control * * * "
Williams I,
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341 U.S., at 73, 71 S.Ct., at
582 (opinion of Frankfurter, J.). In
any event, the problem, being statutory
and not constitutional, is ultimately, as
it was in the beginning, susceptible of
congressional disposition.
Reversed and remanded.
Mr. Justice BLACK concurs in the
judgment and opinion of the Court except insofar as the opinion relies upon
United States v. Williams, 341 U.S. 58,
71 S.Ct. 595; United States v. Williams,
341 U.S. 70, 71 S.Ct. 581; and Williams
v. United States, 341 U.S. 97, 71 S.Ct.
576.
APPENDIX TO OPINION OF THE
COURT.
Remarks of Senator Pool of North
Carolina on sponsoring Sections 5, 6
and 7 of the Enforcement Act of 1870
(Cong.Globe, 41st Cong., 2d Sess., pp.
3611-3613) :

MR. POOL. Mr. President, the question
involved in the proposition now before
the Senate is one in which my section of
the Union is particularly interested; although since the ratification of the fifteenth amendment, which we are now
about to enforce by appropriate legislation, other sections of the country have
become more or less interested in the
same qu(~stion. It is entering upon a
new phase of r.econstruction; that is, to
enforce by appropriate legislation those
great principles upon which the reconstruction policy of Congress was based.
I said upon a former occasion on this
floor that the reconstruction policy of
provee!. Screws v. United Statcs, 325 U.S.
91, G5 S.Ct. 1031. There is no basis
for t1i!jtil,<'tion between the two statutes
in this respcct. See lVilliallll1 I. 341 U.S.,
at 93-95, 71 S.Ct., at 593 (Douglas, J.).
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Congress had been progressive, and that
it was necessary that it should be progressive still. The mere act of estab·
lishing governments in the recently insurgent States was one thing; the great
principles upon which Congress proposed
to proceed in establishing those governments was quite another thing, involving
principles which lie at the very foundation of all that has been done, and which
are intimately connected
808

with all the results that must follow from that and
from the legislation of Congress connected with the whole subject.

•
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"

Is
. po~:r In thIS Government to
?re~e.nt IndIVIduals. or. associations of
~ndIvlduals fr~~ abrIdgIng or contraven~~~ht~a~ proVIISIO?l of. th~ Constitution?
a e so, egIS abon IS unnecessary.
If our legislation is to apply only to the
810
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for that reason not only necessary for tha
freedmen, but it is necessary for the
white people of that section that there
should be stringent and effective legislation on the part of Congress in regard to
these measures of reconstruction.

,.
i
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:~~;:I~~als abrid~e it ~ith impunity?

zens there who have sought to maintain
the rights which you have thrown upon
that class of people, have to endure every
species of proscription, of opposition, and
of vituperation in order to carl,,! out
the policy of Congress, in order to lift
up and to uphc.ld the rights which you
have conferred upon that class. It is

We have heard on former occasions on
Mr. President. the first thing that was the floor of the Senate that there were
done was the passage of the thirteenth organizations which committed outrages,
amendment, by which slavery in the which went through communities for the
United States was abolished. By that purposes, of intimidating and coercing
four millions of people were taken out classes of citizens in the exercise of their
from under the protecting hand of in· rights. We have been told here that
terested masters and turned loose to take perhaps it might be well that retaliation
care of themselves. They were turned should be resorted to on the part of those
loose and put upon their own resources who are oppressed. Sir, the. time will
in communities whi~h were imbued with come when retaliation will be resorted
prejudices against them as a race, com- to unless the Government of the United
munities which for the most part had States interposes to command and to
fg'L' years past-indeed from the very . maintain the peace; when there will be
time when those who are now in existence retaliation and civil war; when there
were born-been taught and had instilled will be bloodshed and tumult in various
into them a prejudice against the equali- communities and sections. It is not only
ty which has been attempted to be es- necessny for the freedmen, but it is imtablished for the colored citizens of the portant to the white people of the southUnited States.
ern section, that by plain and stringent
laws the United States should interpose
Mr. President, the condition which
and preserve the peace and quiet of the
that thirteenth amendment imposed on
community.
the late insurrectionary States was one
which demanded the sel'ious consideraThe fifteenth amendment to the Contion and attention of this Government. stitution of the United States provides
The equality which by the thirteenth, that the right of citizens of the United
fourteer .:"/ and fifteenth amendment!; States to vote shall not be denied or
has been attempted to be secured for the abridged by the United States, or by any
colored men, has not only subjected them
State on account of race, color, or previto the operation of the prejudices which
had theretofore existed, but it has raised ous condition of servitude. It speaks of
against them still stronger prejudices U[t]he right of citizens * * «- to
and stronger feelings in order to fight vote." It has been said that voting is
down the equality by which it is claimed a privilege; but this amendment recogthey are to control the legislation of that nizes it as a right in the citizen; and
section of the country. They were turned this right is not to "be denied or abridged
loose among those people, weak, ignorant, by the United States or by any State."
and poor. Those among the white citi- What are we to understand by that? Can
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sue, be parties, and give evidence, to
inherit, purchase, lease, sell, hold and
convey real and personal propel't " and
to the "full aud equal benefit of ~iI laws
and proceedings for the security of person and property"
.
.
811

States, it is perfectly clear that it is
The civil rights bill was to be enforced
totally unnecessary. inasmuch as we can- by making it criminal for any officer,
not pass a criminal law as applicable to under color of any State law, to "subject,
a State; nor can we indict a State of- or cause to be subjected, any [citizen]
' .
~ic~r . as an officer. It must apply to * * * to t h
of any [of
e d
eprIvatlOn
IndlVlduals. A State might attempt to the] right[s] secured and and protected"
contravene that provision of the Consti- by the act. If an officer of any State
tutk 1 by passing some positive enact. were indicted for subjecting a citizen to
ment by which it would be contravened, the deprivation of any of those rights he
but the Supreme Court would hold such was not to be indicted as an officer'
enactment to be unconstitutional, and in it was as an individual. And so, unde;
that way the State would be restrained. the fourteenth amendment to the ConBut tile word "deny" is used. There stitution, "[n]o State shall make 01' enare various ways in which a State may force any law which shall abridge the
prevent. the full operation of this consti. privileges or immunities of citizens of
tutional amendment. It cannot-because the ~nited States; nor shall any ~tate
the I!ourts would prevent it-by positiVe deprIve any persoll of life liberty or
legislation, but by acts of omission it property without due proces~ of law,' nor
may practically deny the right. The deny to any person within its jurisdiction
legislation of Congress must be to supply the equal protection of the laws." There
acts of omission on the part of the States. the word "deny" is used again' it is
If ~ Stat~ shall not enforce its laws by used in contradistinction to th~ first
WhICh prIVate individuals shaH be pre- clause, which says, "No State shall make
v~mted by force from contravening the or enforce any jaw" which shall do so
Olghts of the citizen under the amend- and so. That would be a positive act
ment, it is in my judgment the duty or ':h.ich would contraVene the right of a
the United States Government to supply cItIzen; but to say that it shall not deny
that omission, ;md by its own laws and to any person the equal protection of the
by its own courts to go into the States for law it seems to me opens up a different
the purpose of giving the amendment branch of the subject. It shall not deny
Vitality there.
by ac~ of omission, by a failure to prevent ItS own citizens from depriVing by
The word "deny" is used not only in force any of their fellow-citizens of these
~his fifteenth amendment, but I perceive rights. It is only when a State omits to
In the fourteenth amendment it is also
carry into effect the provisions of the
Used. When the fourteenth amendment civil rights act, and to secure the citizens
~as passed there was in existence what in their rights, that the provisions of
IS kno.wn as the civil rights bill. a part the fifth section of the fourteenth amendo~ WhICh has been copied in the Senate ment would be called into operation
bIll now pending. The civil rights bill which is, "that Congress shall enforc~
~ecognized all persons born or naturalized by appropriate legislation the provisions
l~ the United States as citizens, and pro- of this article."
VIded that they should have certain
There is no legislation that could reach
rights which were enumerated. They
are, "to make and enforce contracts, to a State to prevent its passing a law. It
can only reach the individual citizens of

,...
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the State in the enforcement of law.
You have, therefore, in any appropriate
legislation, to act on the citizen, not on
the State. If you pass an act by which
you make it an indictable offense for an
officer

might be charged with any act that was
necessary to enable a citizen to perform
any prerequisite to voting. But, sir, individuals may prevent the exercise of the
right of

812

suffrage; individuals may prevent the enjoyment of other rights which
are conferred upon the citizen by the
fourteenth amendment, as well as trespass upon the right conferred by the fifteenth. Not only citizens, but organizations of citizens, conspiracies, may be and
are, as we are told, in some of the States
formed for that purpose. I see in the
fourth section of the Senate bill a provision for cases where citizens by threats,
intimidation, bribery, or otherwise prevent, delay, or hinder the exercise of this
right; but there is nothing here that
strikes at organizations of individuals,
at conspiracies for that purpose. I believe that any bill will be defective which
does not make it a highly penal offense
for men to conspire together, to organize
themselves into bodies, for the express
purpose of contravening the right conferred by the fifteenth amendment.

to execute any law of a State
by which he trespasses upon any of these
rights of the citizen it operates upon him
as a citizen, and not as an officer. Why
can you not just as well extend it to
any other citizen of the country?
It is, ill my judgment, incumbent upon

Congress to pass the most stringent legiSlation on this subject. I believe that
we have a perfect right under the Constitution of the United States, not only
under these three amendments, but under
the general scope and features and ~pirit
of the Constitution itself, to go into any
of these States for the purpose of protecting and securing liberty. I admit
that when you go there for the purpose
of restraining liberty, you can go only
under delegated powers in express terms;
but .to go into the States for the purpose
of securing and protecting the liberty
of the citizen and the rights and immunities of American citizenship is in accordance with the spirit and whole object
of the formation of the Union and the
national Government.
There ~'e, Mr. President, various ways
in which the right securea by the fifteenth amendment may be abridged by
citizens in a State. If a State should
undertake by positive enactment, as I
have said, to abridge the right of suffrage, the courts of the country would
prevent it; and I find that in section
two of the bill which has been proposed
as a substitute by the Judiciary Committee of the Senate provision is made
for cases where officers charged with
registration or officers charged with the
assessment of taxes and with making
the proper entries in connection therewith, shall refuse the right to register
or to pay taxes to a citizen. I believe
the language of the Senate bill is sufficiently large and comprehensive to embrace any other class of officers that

813

But, sir, there is a great, important
omission in this bill as well as in that of
the House. It seems not to have struck
those who drew either of the two bills
th:\.t the prevention of the exercise of
the right of suffrage was not the only
or the main trouble that we have upon
our hands. Suppose there shall be an
organization of individuals, or, if you
please, a single individual, who shall take
it upon himself to compel his fellow citizens to vote in a particular way. Suppose he threatens to discharge them from
employment, to bring upon them the outrages which are being perpetrated by the
Kuklux organizations, so as not to prevent their voting, but to compel them to
vote in accordance with the dictates of
the party who brings this coercion upon
them. It seems to me it is necessary
that we should legislate against that.
That is a more threatening view of the
subject than the mere preventing of registration or of entering men's names
upon the assessment books for taxation
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or of depositing the ballot in the box.
I think the bill cannot be perfected to
meet the emergencies of the occasion
814

unless there be a section which meets that
view of the case.
The Senator from Indiana [Mr. Morton] asks whether I have drawn an
amendment to that effect. I have, but
I cannot offer it at this time, for the
simple reason that there is an amendment to an amendment pending.
MR. MORTON.
formation.

Let it be read for in-

MR. POOL. It has been printed, and
I send it to the desk to be read for information.
The Chief Clerk read the amendment
intended to be proposed by Mr. Pool, as
follows:
"Insert after section four of the Senate bill the following sections:
"Sec. 5. And be it furthm' enacted,
That it shall lie unlawful for any person,
with intent to hinder or influence the
exercise of the right of suffrage as
aforesaid, to coerce or intimidate, or
attempt to coerce or intimidate any of
the legally qualified voters in any State
or Territory. Any person violating the
provisions of this section shall be held
guilty of a misdemeanor, and on conviction thereof shall be fined ur imprisoned,
or both, in the discretion of the court:
the fine not to exceed $1,000, and the imprisonment not to exceed olle year.
"Sec. 6. And be it further enacted,
That if two or more persolls shall band
or conspire together, or go in disguise
upon the public highway, or upon the
premises of another, with intent to violate any provision of this act, or to injure, oppress, threaten, or intimidate any
citizen with intent to prevent or hinder
his free exercise and enjoyment of any
right or privilege granted 01' secured
to him by the Constitution or laws of the
United States, such person shall be held
guilty of felony, and on conviction there-

\
77-590 0-81--10

of shall be fined and imprisoned; the
fine not to exceed $5,000 and the imprisonment not to exceed ten years; and
shall, moreover, be thereaf+-;·t Lleligible
to and disabled from holding any office
or place of honor,
815

profit, or trust created
by the Constitution or laws of the United
States.
"Sec. 7. And be it fU1·ther enacted,
That if in the act of violating any provision in either of the two preceding sections, any other felony, crime, or misdemeanor shall be committed, the offender
may be indicted or prosecuted for the
same in the courts of the United States,
as hereinafter provided, for violations of
this actl ;and on conviction thereof shall
be punished for the same with such punishments as are attached to like felonies,
crimes, and misdemeanors by the laws of
the State in which the offense may be
committed.
"Strike out section twelve and sUDstitute therefor the following:
"And be it further enacted, That the
President of the United States, or such
person as he may empower for that purpose, may employ in any State such part
of the land and naval forces of the United
States, or of the militia, as he may deem
necessary to enforce the complete execution of this act; and with such forces
may pursue, arrest, and hold for trial all
persons charged with the violation of any
of the provisions of this act, and enforce
the attendance of witnesses upon the examination or trial of such persons."

*

*

*

*

MR. POOL. The Senator from Indiana
asked if I had an amendment prepared
which met the view of the case I was
presenting in regard to the compelling of
citizens to vote in a particular way. The
first section of the amendment which I
have offered uses this language:
"That it shall be unlawful for any person with intent to hinder or influence
the exercise of the right of suffrage as
aforesaid, to coerce or intimidate or attempt to coerce or intimidate any of the

..
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legally qualified voters in any State or
Territory."
816

But, Mr. President, there is another
view which seems to have been lost sight
of entirely by those who have drawn
both the House bill and the bill now pending before the Senate, and from which
we apprehend very much danger. It is
this: the oppression of citizens because
of having voted in a particular way, or
having voted at all. It may often happen,
as it has happened up to this time already,
that upon the close of an election colored
persons will be discharged from employment by their employers. They may be
subjected to outrages of various kinds
because they have participated in an election, and cast their votes in a particular
way. That is not done for the purpose
of punishment so much as for the purpose of deterring them from voting in
any succeeding election, or from voting
in a way that those who perpetrate these
outrages do not qesire them to do. I
find that branch of the subject is entirely left out of view in the bill.
There is another feature of my amendment which I deem of some importance.
It is this:
"That if in the act of violating any
provision in either of the two preceding
sections any other felony, crime, or misdemean~r shaH be committed, the offender may be indicted or prosecuted for
the same in the courts of the United
States."
I think the most effective mode of preventing this intimidation and these attempts at coercion, as well as the outrages which grow out of these attempts,
would be found in making any offense
committed in the effort to violate them
indictable before the courts of the United
States. As was said before, in the discussion of the Georgia question in the
Senate, the juries in the communities
where these outrages are committed are
often composed of men who are engaged
in them, or of their friends, or of those
who connive at them, or of persons
817
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are intimidated by them, and in many
instances they dare not bring in a true
bill when there is an attempt to indict,
or if a true bill be found, they dare not
go for conviction bn the final trial. It
is for that reason that I believe it will be
better, it wiII be the only effective remedy, to take such offenders before the
courts of the United States, and there
have them tried by a jury which is not
imbued with the prejudices and interests
of those who perpetrate the crimes.
These are the principal features of the'
amendment which I have drawn in the
effort to perfect this bilI; and there is
another one to which I will call the attention of the Senate. It is that in regard to calling out the military forces
of the United States. I find that in the
civil rights bill, as in the bill which has
been introduced by the Senate Judiciary
Committee, the President is authorized,
either by himself or by such person as
he may empower for that purpose, to use
the military forces of the United States
to enforce the act. There in both instances it stops. It has been objected to
here that the expression, "or ~uch other
person as he may empower for that purpose," should not be in the bill; that it
may be subject to abuse. I think it would
have no good effect to keep that language
in. The President may send his officers
and he may empower whomsoever he
pleases to take charge of his forces without any such provision.
But there is a use for these forces
which seems not to have been adverted
to in either the civil rights bill or in
the bill that is now pending before the
Senate. It is the holding of these offenders for examination and trial after
they are arrested. Their confederates,
if they are put in the common prisons
of the State, wiII in nine cases out of
ten release them. But more important
still is it to use these forces to compel the
attendance of witnesses; for a subterfuge resorted to is to keep witnesses
away
818

from the trial. In many instances
witnesses are more or less implicated
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in the commission of the offense. In
other cases the witnesses are intimidated
and cannot be obtained upon the trial.
So in the amendment which I have prepared I have proposed that thest forces
may be used to enforce the attendance of
witnesses both upon the examination
and the trial. My purpose in introducing
this was to perfect the Senate bill. I
think, as I said yesterday, that that bill
is liable to less objection than the House
bill. I think it is more efficacious in its
provisions. I think it is better that the
Senate should direct its attention to perfecting that bill, in order that it may
be made, when perfected, a substitute
for the bill that came from the House ..
That much being said upon the purpose of perfecting the bill and making it
efficacious, I have very little more to say.
I did not intend when I rose to say much
upon the general power, which has been
questioned here, to pass any law at all.
I think it is better to do nothing than to
do that which will not have the proper
effect. To do that which will not accomplish the purpose would be worse than
doing nothing at all. That the United
States Government has the right to go
into the States and enforce the fourteenth
and the fifteenth amendments is, in my
jUdgment, perfectly clear, by appropriate
iegisiation that shall bear upon individuals. I cannot see that it would be pos!!ible for appropriate legislation to be resorted to except as applicable to individuals who violate or attempt to violate
these provisions. Certainly we cannot
legislate here against States. As I said
a few moments ago, it is upon individuals that we must press our legislation.
It matters not whether those individuall'l
be officers or whether they are acting
upon their own responsibility; whether
they are acting singly or in organizations.
If there is to be appropriate legislation
at all, it must be that which applies to
individuals.

enforce the rights of the citizens against
all who attempt to infl'inge upon those
rights when they are recognized and secured by the Constitution of the country.
If we do not possess that right the danger to the liberty of the citizen is great
indeed in many parts of this Union. I
think this question will come time and
again as years pass by, perhaps before
another year, in different forms before
the Senate. It is well that we should
deal with it now and deal with it squarely,
and I hope that the Senate will not hesitate in doing so.
Mr. President, the liberty of a citizen
of the United States, the prerogatives,
the rights, and the immunities of American citizenship, should not be and cannot
be safely left to the mere caprice of
States either in the passage of laws or
in the withholding of that protection
which any emergency may require. If a
State by omission neglects to give to
every citizen within its borders a free,
fair, and full exercise and enjoyment of
his rights- it ~s the duty of the United
States Government to go into the State,
and by its strong arm to see that he does
have the full and free enjoyment of
those rights.

819

Upon that ground the Republican party
must stand in carrying into effect the
reconstruction policy, or the whole fabric
of reconstruction, with all the principles
connected with it, amounts to nothing
at all; and in the end it will topple and
fall unless it can be enforced by the
appropriate legislation, the power to enact which has been provided in each one
of the great charters of liberty which
that party has put forth in its amendments to the Constitution. Unless the
right to enforce it by appropriate legislation is enforced stringently and to the
point, it is clear to my mind that there
wiII be no efficacy whatever in what has
been done up to this time to carry out
and to establish that policy.

I believe that the United States has
the right, and that it is an incumbent
duty upon it, to go into the States to

I did not rise, sir, for the purpose of
arguing the question very much in detail.

86 S.Ct.-74
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I did not rise for the purpose of maldr.g
any appeals to the Senate; but more for
the purpose of asserting here and arguing for a moment the general doctrine
of the right of the United States to intervene against individuals in the States
who attempt to contravene the amendment to the Constitution which we are
now endeavoring to enforce, and for the
purpose of calling attention to the defects
in the bill and offering a remedy for
them.

383 U.S. 820

equal utilization of state owned, operated
or managed facilities wherein it was expressly alleged that one of means of accomplishing object of conspiracy was "by
causing the arrest of Negroes by means
of false reports that such Negroes had
committed criminal acts" contained allegation of state involvement sufficient to
require denial of motion to dismiss; and
that portion of indictment charging conspiracy to deprive Negroes of right to
travel to and from state and to use state's
interstate commerce facilities and instrumentalities charged offense under statute
pertaining to conspiracy against rights
of citizens, since right to travel from one
state to another is constitutionally protected.

'330

2. Stanton Construction Company· is
the principal debtor and its rights will be
adjudicated in the within proceedings
so that it is an indispensable party plaintiff.
3. Rockwo~d Equipment Leasi~g
Company is allegedly the assignor of the
claims for rental of equipment to Westinghouse as assignee, and its rights will
be adjudicated in the within proceedings
so that it is an indispensable party plaintiff.
'.
:r

UNITED STATES, Appellant,
v.
Herbert GUEST et al.
No. 65.
Argued Nov. 9, 1965.
Decided March 28, 1966.

Prosecution iQr ~neged conspiracy
against rights of citizens. The United
States District Court for the Middle Distric'i. of Georgia, Athens Division, sustained defendants' motions to dismiss indictment, 246 F.Supp. 475, and the government appealed. The Supreme Court,
Mr. Justice Stewart, held that dismissal
of portion of indictment chargin.g conspiracy to deprive Negroes of right to full
and equal enjoyment of goods, services,
facilities, privileges, advantages, and accommodations of motion pictures, restaurants, and other places of public accommodation, on ground that it was not alleged that defendants' acts were motivated by racial discrimination was not reviewable under Criminal Appeals Act;
but that portion of indictment charging
conspiracy to deprive Negroes of right to

(
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Mr. Justice Harlan, Mr. Justice
Brennan, Mr. Chief Justice Warren and
Mr. Justice Douglas dissented in part.
1. Courts cS=>385 (1 liz )
Where United States District Court's
judgment dismissing first paragraph of
indictment was based at least alternatively upon its determination that paragraph was defective as matter of pleading, Supreme Court review of jUdgment
on that branch of indictment was pre!"
eluded, even though Court might have
jurisdiction over appeal as to other paragraphs of indictment. 18 U .S.C.A. §
3731.

~

United States DistrIct Court
.. ::;." E. D. LOUisiana,
. New Orleans Division.
"'i' . Dec. 1, 1965.

, '.

;.

2. Courts e=>385 (1 liz )

Dismissal of portion of indictment
charging defendants with conspiracy to
deprive Negroes of right to full and equal
enjoyment of goods, services, facilities,
privileges, advantages, and accommodations of motion pictures, restaurants, and
other places of public accommodation, on
ground that it was not alleged that defendants' acts were motivated by racial
discrimination, was not reviewable under
Criminal Appeals Act. Civil Rights Act
of 1964, § 201(a), 42 U.S.C.A. § 2000a
(a); 18 U.S.C.A. §§ 241, 3731.

UNITED STATES '~f America, bY"NIcho1m; deB. KATZENBACH, Attorney Gen.
eral of the Uni~ States. Plaintiff,
v•
...
OR~GINAL KNIGHTS OF the KU KLUX
. ' . KLAN, an unincorporated Assocla.
tion, et aL, Defendants.
.
.. . • elv. A. No. 15793.

The wherefore clause in the moti~n
seeks a dismissal of the complaint or in
~he alternative, to compel plaintiff, W~st
. mghouse, to delete the Borough of
,~ "Action by United States against klan
. NantY-Glo and Lower Yoder Municipal
for injunction to protect Negro citizens
Authority as named plaintiffs and join seeking to assert their civil rights. The
Rockwood and Stanton as parties plain- three-judge District Court, Wisdom Cirtiff.
cuit Judge, held that evidence established
No affidavits were submitted.
that klan relied on systematic economic
coercion,
intimidation, and physical vio[1] In our opinion, Westinghouse is
the real party in interest and therefore lence in attempting to frustrate national
the names of the municipalities should policy expressed in civil rights legislation
be stricken from the caption of the case. and that such conduct must be enjoined.
.
Order accordingly.
Rules 17(a) and 21, Fed.R.Civ.P. .

Reversed and remanded.
383 U.S. 745
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[2] Further, in our opinion, Stanton
. Construction Company is not an indis- 1. Injunction· cS=>1l4(3)
pensable party plaintiff. An examinaPrivate organizations and private
tion of the bonds attached to the com- persons are not beyond reach of civil
plaint discloses that they are contracts rights act authorizing Attorney General
of suretyship. We are not aware of any to sue for injunction. Civil Rights Act of
authority nor has the defendant brought 1957, § 131 and (a) as amended 42 U.S.
any to our attention in which it has been e.A. § 1971 and ea) and §§ 1983, 1985
h.eld, or even contended, that the prin- (3); 18 U.S.C.A. §§ 241, 242.
CIpal as a matter of law is an indispensable party plaintiff in an action 2. Injunction ~127
against the surety.
Evidence as to klan ac'tivities was admissible, in suit by United States against
[3] Finally, in our opinion, Rock- a klan for injunction to protect Negro
wo~d Equipment Leasing Company, the citiZens seeking to assert their civil
aSSIgnor of the leases to Westinghouse rights. U.S.C.A.Const. Amends. 14 15'
is not an indispensable party plaintiff. Civil Rights Act of 1957, § 131 as a~end~
An assignor is generally neither a real ed and Civil Rights Act of 1964, §§ 201,
party in interest nor an indispensable 206, 701, 707, 42 U.S.C.A. §§ 1971, 2000a,
party. 2 Barron and Holtzoff Federal 2000a-5, 2000e, 2000e-6; Voting Rights
Practice and Procedure, § 482, P~. 14-19 ; Act of 1965, § 1 et seq., 42 U.S.C.A. §
§ 512, pp. 102-104; § 513.2, p. 111; 3 1973 et seq.; 28 U.S.C.A. § 1345.
Moore, Federal Practice, IT 17.09, p.1339;
Wright, Federal Courts, pp. 257-258 3. injunction ~128
(1963).
Evidence established that klan and
individual klansmen had adopted pattern
An appropriate order will be entered.
and practice of intimidating, threaten-
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ing, and coercing Negro citizens for pur- rights. U.S.C.A.Canst. Amends. 14, 15;
pose of interfering with their civil rights. , Civil Rights Act of 1957, § 131 as amendU.S.C.A.Const. Amends. 14, 15; Civiled and Civil Rights Act of 1964, §§ 201,
Rights Act of 1957, § 131 as amended 206, 701, 707, 42 U.S.C.A. §§ 1971, 2000a,
and Civil Rights Act of 1964, §§ 201, 206, '2000a-5, 2000e, 2000e-6; Voting Rights
701, 707, 42 U.S.C.A. §§ 1971, 2000a, . Act of 1965, § 1 et seq., 42 U.S.C.A. §
2000a-5, 2000e, 2000e-6; Voting Rights 1973 et seq.; 28 U.S.C.A. § 1345. .'.
. . " ••
Act of 1965, § 1 et seq., 42 U.S.C.A. B. Courts <S=>262.3·(B)
§ 1973 et seq.; 28 U.S.C.A. § 1345.
,~ .' <" In its sovereign capacity, the nation
.: .
had proper interest in preserving integri4. Injunction <S=>12B
Evidence established that to attain ty of its judicial system, in preventing
its ends, klan exploited forces of hate, interference with court orders, and in
prejudice, and ignorance, relied on sys- making meaningful both nationally creattematic economic coercion, varieties of ed and nationally guaranteed civil rights.
btimidation and physical violence in at- U.S.C.A.Const. Amends. 14, 15; Civil
tempting to frustrate national policy ex- Rights Act of 1957, § 131 as amended
pressed in civil rights legislation. U.S. and Civil Rights Ac~ of 1964, §§ 201,
C.A.Const. Amends. 14, 15; Civil Rights 206, 701, 707, 42 U.S.C.A. §§ 1971, 2000a,
Act of 1957, § 131 as amended and Civil 2000a-5, 2000e, 2000e-6; Voting Rights
Rights Act of 1964, §§ 201, 206, 701, 707, Act of 1965, § 1 et seq., 42 U.S.C.A. §
42 U.S.C.A. §§ 1971, 2000a, 2000a-5, 1973 et seq.; ,.28 U.S.C.A. § 1345.
2000e, 2000e-6; Voting Rights Act of
."
1965, § 1 et seq., 42 U.S.C.A. § 1973 9. Injunction <S=>128
Evidence
established
that
defendant
et seq.; 28 U.S.C.A. § 1345.
. 'association was not a bona fide independ~
'
:. '. .,
,
5. Insurrection and Sedition <S=>1
ent organization but was the defendant
Legal tolerance of secret societies klan thinly di$guised under respectable
must cease at point where their members title. U.S.C.A.Const. Amends. 14, 15;
assume supra-governmental powers and Civil Rights Act of 1957, § 131 as amendtake law in their OWn hands.
ed and Civil Rights Act of 1964, §§ 201,
206, 701,707,42 U.S.C.A. §§ 1971, 2000a,
6. Courts <S=>262.3(B)
2000a-5, 2000e, 2000e-6; Voting Rights
VVhere it appeared that defendant Act of 1965, § 1 et seq., 42 U.S.C.A. §
klan, klan members, and klan's dummy 1973 et seq.; 28 U.S.C.A. § 1345.
front association had interfered with
Negro citizens' rights derived from or 10. Injunction <S=>128
Evidence established that defendant
protected by Constitution and recognized
in various civil rights statutes, defend- klan had appeared in action by United
ants would be enjoined from interfering States for injii.nction to protect Negro
with court orders and with civil rights citizens seeking to assert their civil
of Negro citizens.
U.S.C.A.Const. rights contrary to contention that the
Amends. 14, 15; Civil Rights Act of klan did not exist, had ceased to exist, or
1957, § 131 as amended and Civil Rights had made no appearance in cause. U.S.
Act of 1964, §§ 201, 206, 701, 707, 42 C.A.Const. Amend. 14; Civil Rights Act
U.S.CA. §§ 1971, 2000a, 2000a-5, 2000e, of 1957, § 131 as amended and Civil
2000e-6; Voting Rights Act of 1965, § 1 Rights Act of 1964, §§ 201, 206, 701, 707,
et seq., 42 U.S.C.A. § 1973 et seq.; 28 42 U.S.C.A. §§ 1971, 2000a, 2000a-5,
2000e, 2000e-6; Voting Rights Act of
U.S.C.A. §. 1345.
1965, § 1 et seq., 42 U.S.C.A. § 1973 et
7. Courts <S=>262.3(8)
seq.; 28 U.S.C.A. § 1345.
Federal district court had jurisdiction of action by United States against 11. Constitutional Law <S=>311
a klan for injunction to protect Negro
Inasmuch as defendant admitted that
citizens seeking to assert their ,civil klan's methods were lawless, admissibiIi-

ty of list of officers and members of
klan in ~~tion f?r injunction to protect
~egro cItizens m asserting their civil
r~ghts was not precluded on basis that
rIghts of members of an association to
purs~e lawful interest privately and to
aSSOCIate freely with others are protected
by the 14th Amendment. U.S.C.A.Const.
~mend. 14; Civil Rights Act of 1957 §
131 and (a) as amended 42 .u.S.G.A: §
1971 and (a) and §§ 1983, 1985(3); 18
U.S.C.A. §§ 241, 242.

_"h "

..
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12. Injunction <S=>128
.
, Evidence established that defendants
~ad intimidated, harassed, and otherwise
l~t~rf~red with Negroes exercising their
CIvIl rIghts, persons encouraging NI'!""roes
to .assert. their rights, pUblic offi~i~ls,
polIce offIcers, and other persons seeking
to accord Negroes their rights and that
acts Were part of pattern and practice of
defendants to maintain total segregation
of races in parish.
U.S.C.kConst.
Amends. 14,15 ; Civil Rights Act of 1957 .
§ 131 as amended and Civil Rights Act
of 1964, §§ 201, 206, 701 707 42 USC A
§§ ~971, 2000a, 2000a-5: 200'Oe, 20'OOe--:6;
Votmg Rights Act of 1965 § 1 et seq
42 U.S.C.A. § 1973 et seq .. ' 28 USC A"
§ 1345.
,
....

.

13. Courts <S=>262.4(1I)
Acts otherwise laWful may become
u~lawful and be enjoined under Civil
RIghts Act of 1957 if purpose and effect
of acts is to interfere with right to vote
Civil Rights Act of 1957, § 131 as amend~
ed 42 U.S.C.A. § 1971.
1)

1

!

14. CIvil Rights <S=>1
Elections <S=>319
. Civil Rights Act of 1957 applies to
p~Ivat~ persons and applies to interfering
":I~h rIght to register and protects Negro
cItIze~s against coercion, intimidation
and VIOlence. Civil Rights Act of 1957
§ 131 as amended 42 U.S.C.A. § 1971. '
15. Civll Rights <S=>3, 4
~ro,:isions of 1964 Civil Rights Act
relatmg to places of accommodation
e.qual :~~loyment opportunities, and pub~
hc faCIlItIes reach any person and any ac-

tioo that interferGls with -enjoyment· of
ci~il rightB secured by the Act. Civil
RI!5htS Act 'of 1964, §§.203, 206(a), 301,
70.1 et seq., 707, 42 U.S.C.A. §§ 2000a-2
2000a-5(a), 2000b, 2000e et s~q" 2000e-6:
16. Injunction <S=>121
;.
. . Defendants' interference with rights
of Negroes to Use public facilities was
relevant to cause of action of United
~t~tes ~gainst klan and its members for
~!.1JUnctlOn protecting Negro citizens seekIng to assert their rights, where that int?rference was part of pattern and practIce of total resistance to Negroes' exercise of civil rights. Civil Rights Act of
1964, §§ 203, 206(a), 301, 701 et seq., 707,
42 U.S.C.A, §§ 2000a-2, 2000a-5(a)
20?Ob,.20~0~ et seq., 2000e-6.
.
.'
l'i. ElJuHy

~or;

. The Nation has a responsibility to
?upply a meaningful remedy' for right
It creates or guarantees.
lB. Elections <S=>9

. St~tute that is necessary and proper
le'gIslatlOn to carry out power of Congress
to, regulate elections for federal office
may also be appropriate legislation to enf')rce ~rovisions of 15th, 14th, and 13th
Amenuments. U.S.C.A.Const. Amends.
13, 14, 15.
11). ElectIons e::>4
?~~gress has authority to legislate
cOnCerIli't'b.any an~ all elections affecting
feder~l offIcers, Whether general, speciitl
or pnmary, as long as they are an inte~ral part of procedure of choice or
p!Imary effectiVely controls their choice.
D.S.C.A.Const. art. I, § 4.
20. COlllstItutional Law <S=>50
. 'Under Constitution, Congress had
ChOIce of means to execute its powers.
U.S.C.A.Const. art. 1, § 8, cJ. 18.

21. Elections e::>4
l!nder
constitutional
provision
grantmg Congress authority to regulate
manner of holding federal elections, COlr-gress was authorized to enact statute"
regUlating registration of voters for such
elections. U.S.C.A.Const. art. I, § 4.

.

"""
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35. Evidence <P265(2)
.'
•• ,
cantly on the material Issues and on the'l!
. Defendants who admitted that they appropriate relief. . - .
beat and threatened Negro pickets to
. [31 . In deciding t~ ~r~nt the injun~~:~"/
prevent them from enjoying right of
equal employment opportunity must be . tIon prayed for, we rest our conclusions
enjoined from 'such conduct. Civil Rights on the finding of fact that, within the'
Act of 1964, §§ 201, 206, 701, 707, 42. meaning of the Civil Rights Acts of 1957 "
U.S.C.A. §§ lS71, 2000a, 2000a-5, 2000e, and 1964, the defendants have adopted
a pattern and practice of intimidating,
_2000e-6.
threatening, and coercing Negro citizens
. .. ::.' in Washington Parish for the purpose
.
of interfering with the civil rights of'
Before WISDOM,' Circuit Judge, and the Negro citizens. The compulsion withCHRISTENBERRY and AINSWORTH
in the klan to engage in this unlawful
District Judges.
.. '
conduct is inherent in the nature of the
.1 klan .. This is its ineradicable evil
~.
.. ... , .....
WISDOM, Circuit JUdge:
[4] We find that to attain its ends,
. ... .
This is an action by the Nation against the klan exploits the forces of hate, prejuaklan.*
dice, and ignorance.' We find that the
'fhe United States 'of America asks klan relies on systematic economic coerfor an injunction to protect Negro citi- cion, varieties of intimidation, and physical viQlence in attempting to frustrate the
zens in Washington Parish, Louisiana
national
policy expressed in civil rights'
seeking to assert their civil rights. Th~
legislation.
We find that the klansmen,
defendants are the "Original Knights of
the Ku Klux Klan", an unincorporated as- whether cloaked and hooded as members
sociation, the '''Anti-Communist Chris- . of the Original Knights of the Ku Klux
tian Association," a Louisiana corpora- • Klan, or skulking in anonymity as memtion, and certain individual klansmen, bers of a sham' organization, "The Antimost of whom come from in and around Communist Christian Association", or'
brazenly resorting to.yiolence on the open
Bogalusa, Louisiana. 1
f \ . . ;'" r.
~.
streets of Bogalusa, are a "fearful con[1] The defendants admit most ~f spiracy against society * * * [holdthe allegations of the complaint. Their ing] men silent by the terror of [their
legal position is that a private organiza- acts] and [their] power for evil".!! . . ..
tion and private persons arc beyond the
As early as 1868 General Nathan Bed- ;
reach of the civil rights acts authorizing
ford
Forrest, the first and only Grand
the Attorney General to sue for an inWizard
of the original Invisible Empire,
junction. There is no merit to this con- .
dismayed by mounting, uncontrollable
.
tention.
violence laid to the klan, ordered the klan
[2] Seeking refuge in silence and se- to disband and directed klansmen to burn
crecy, the defendants object to the admis- their robes and hoods. 3 General Forrest
sion of any evidence as to klan activities. was a Confederate cavalry hero, a man
We hold, however, that what the klan without fear and, certainly to most Southis and what the klan. does bear signifi- erners, a man beyond reproach. He an-

.CIte fiS 250 F.Supp. 330 (11165)

28. Elections <P3l7
22. Elections <P4'
.....
Federal corrupt practice laws 'operStatute protecting against private
ate
on
campaigning stage rather than
interference before voting stage is necessary and proper legislation under consti- voting stage and apply to private persons
tution whenever it is reasonably related having no part in election machinery•.
to protection of integrity of federal elec- . U.S.C./A.Const. art. 2, § 1. ~;;~\: f.. '~.~ ."1~~
toral process. U.S.C.A.Const. art. 1, § 4. 29. United States<P25
•• " ; .'
:.3"
States' power over manner of' ap.. .
23. Elections <P1l
.
pointing
presidential electors is similar
Right to vote in federal election is
to
states'
reserved power to establish
privilege of national citizenship derived .
U.S.C.A.Const.
from constitution. U.S.C.A.Const. art. voting qualifications.
"
'J..
1, § 4.
.t.:
.~ .. ~: r' .. \ ' .
:L art. 2, § 1. . <
. ~ .'

24. Elections <P4
Congress can QY law' protect act of .
voting, place where' it is done, and man .
who votes, from personal violence or intimidation and election itself from .cor-.
ruption or fraud, even though state and
federal officers are elected in the same
election. Civil Rights Act of 1957, § 131 .
as amended 42 U.S.C.A. § 1971, U.S.C.A.
Const. art 1, § 4.

Congressional power over voting,
though limited to federal elections, extends to voter registration activities, including registration rallies, voter education classes and other activities intended
to encourage registration. Civil Rights
Act of 1957, § 131 as amended 42 U.S.
C.A. § 1971; U.S.C.A.Const. art. 1, § 4.

\

t"

30. Elections <P4
Congress has implied power to protect integrity of processes of popula:r
election of presidential electors once that
mode of selection has been chosen by the
state. : U.S.e.A.Canst. art. 2, § 1.
:"

31. Courts <P262.3 (8)
Act':! of defendant klan and defendant member of klan of economic coercion,
intimidation and violence directed at
Negro citizens in parish for purpose of
25. Elections <P4
.
deterring their registering to vote struck
Section of Fifteenth Amendment to at integrity of federal political process
effect that right of citizens to vote shall and were therefore enjoinable. U.S.C.A.
not be denied or abridged by United Const. art. 2, § 1; Civil Rights Act of
States or by any state on account of race, 1957, § 131 as amended 42 U.S.C.A. §
color or previous condition of servitude 1971; Voting Rights Act of 1965, § let
clearly establishes constitutional basis. seq., 42 U.S.C.A. § 1973 et seq.
for Congress to protect right of all citi- '
32, Elections <P98
zcn~ to vote in state elections free from
Right to vote in federal elections, a
discrimination on account of race. U.S.
privilege
of national citizenship secured
.
C.A.Const. Amend . ..15, § 1.
by United States Constitution, includes
26. Elections <P3
.' . right to register to vote. U.S.C.A.Const.
Protection of purity of federal polit- art. 2, § 1.
ical process may be extended against in- 33. Elections <P98
terference with any activity having a ra- .
Right to register to vote includes
tional relationship with the federal politi- right to be free from public or private
cal process. Civil Rights Act of 1957, § interference of activities rationally re131 as amended 42 U .S.C.A. § 1971; lated to registering and to encouraging
U.S.C.A.Const. art. 1, § 4.
others to register. U.S.C.A.Const. art.
2, § 1.
27. Elections <P4
34. Injunction <P1l4(3)
Public accommodations provisions of
Civil Rights Act of 1964 may be enforced
by injunctive relief against private persons seeking to frustrate statutory objective of statute. Civil Rights Act of
1964, §§ 201, 206, 7m, 707, 42 U.S.C.A.
§§ 1971, 2000a, 2000a-5, 2000e, 2000e-6.
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• Although this order is cast in the .form
of an opinion, it represents the Court's
findings of fa<!t and conclusions of law.
I. CouDsel for the individunl defendants
take the position that the defendant klan
does not exist. The proof shows tIlat
the klan continue!! to exist and to function as a klan in the benign name of the
"Anti-Communist Christian Association".
See Section II, A of this opinion.

.

:-: 2. Report of the Joint Select Committee
to Inquire into the Condition of Affairs
in the Late Insurrectionary States ('Vash.
1872), p.·28 (Majority Report.) •
3. Testimony of General Forrest before
the Joint Select Committee. Note 2, p.
6-14, 449-51.
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nounced that he would dissociate him- guided defendants to interfere with the
self from all klansmen and cooperate with rights of Negro citizens derived from or
public officials and the courts in enforc- . protected by the Constitution of the Uniting law and order. But the founders ed States and now expressly recognized
of the Invisible Empire had sown drag- . by Congress in various civil rights staton's teeth.
.
..... ,. utes. We enjoin the Original Knights of
The evil that led General Forrest to the Ku Klux Klan, its dummy front, the
disband the original Ku Klux Klan was Anti-Communist Christian Association,
its perversion of purposes by undisciplin- and the individual defendants from ined klans led by irresponsible leaders.4 terfering with orders of this Court and
The evil we find in the Original Knights from interfering with the civil rights of
of the Ku Klux Klan is an absolute evil Negro citizens in Washington Parish.
inherent in any secret order holding itself Specifically, these rights include: .
above the law: "the natural tendency of
(1) the right to the equal use and
all such organizations * * * to vioenjoyment of public facilities,
lence and rlrime." 5 As history teaches,
. guaranteed by the Fourteenth
and as the defendants' admissions' and
Amendment;
the proof demonstrate in this case, vio(2) the right to the equal use and
lence and crime follow as the night the
enjoyment of public accommodaday when masked men conspire against
tions, guaranteed by the Civil
society itself. Wrapped in myths and
.. Rights Act, 42 U.S.C. § 2000a;
misbeliefs which they think relieve them
(3) the right to register to vote and
of the· obligations of ordinary citizens,
to vote in all elections guaranklansmen pledge their first allegiance to
teed by the Fifteenth' Amendtheir Konstitution an.d give their first
ment, by 42 U.S.C. § 1971, and
loyalty to a cross in flames. . .
by the Voting Rights Act of
None of the defendant klansmen is a
1965; and
leader in his community. As a group,
. (4) the right to equal employment
they do not appear to be representative
opportunities, guaranteed by the
of a cross-section of the community. InCivil Rights Act, 42 U.S.C. §
stead they appear to be ignorant bullies,
2000e.
callous of the harm they know they are
doing and lacking in sufficient underI.
standing to comprehend the chasm be[7, 8] The United States sues under
tween their own twisted Konstitution
and the noble charier of liberties under authority of 42 U.S.C. § 1971; 42 U.S.C.
§§ .2000a-5 and 2000e-6. Under those
law that is the American Constitution.
sections and under 28 U.S.C. § 1345, this
[5,6] Legal tolerance of secret so- Court has jurisdiction of the action. We
cieties must cease at the point where resolve any doubt as to the reach of these
their members assume supra-governmen- sections in favor of the Government's
tal powers and take the law in their standing to sue in a case of this kind. In
own hands. We shall not allow the mis- its sovereign capacity the Nation has a
4. In January 1869 General Forrest issued
an order to disband which began "Whereas, the order of the Ku Klux Klan is in
BOme localities being perverted from its
original honorable and patriotic purposes .. .. .. " Davis, Authentic History: Ku Klux Kian, 125-28, (N.Y.
1928) : Carter, The Angry Scar, 216
(N.Y.1959) .
5. "There is no doubt about the fact that
great outrages were committed by bands

\

of aisguised men during those Yllars of
lawlessness nnd oppression. The natural
tendency of nil such organizations is to
violence and crime: hence it was that
General Forrest and other men of influence in the state, by the influence
of their moral power, induced tllem to
disband." Report of the Joint: Select
Committee, Note 2, p. 463 (Minority
Report.)
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proper interest in preserving the integrity of its judicial system, in preventing
klan interference with court orders, and
in making meaningful both nationally
created and nationally guaranteed civil
rights. 6
II.
We turn now to detailed findings of
fact.

•

1960 this Court entered an ordar in the
cas\\ of United States v. McElveee et also
(C.A.No. 9146) against Saxon .Farmer
and others enjoining them from ihterfering with the rights of Negro citizens to
vote.s That order restored to vot.er registration rolls of Washington Pari sh the
names of 1,377 Negro citizens Farmer
and others, then active in the Citizens
Council, had unlawfully purged from the
rolls.

A. Background. The invisible realm
of the Original Knights of the Ku Klux
Klan coincides with the Sixth Congres[9] The evidence clearly establishes
sional District of Louisiana. This dis- that the Anti-Communist Christian Assotrict is composed of the "Florida" par- ciation is not a bona fide, independent
ishes, the area east of the Mississippi organization" but is the defendant klan
River and north of Lake Pontchartrain thinly disgui'Sed under a respectable title.
claimed by Spain until 1810.7 The events At an earlier time, the klan's dummy
giving rise to this action took place in organization was called the Bogalusa Gun
Washington Parish and centered in Boga- ClUb. The defendants' efforts to appear
lusa, the largest municipality in the Par- respectable by association may also be
ish. Bogalusa is on the Pearl River at reflected in the location of the klan's
a point where the river forms the bound- principal office in the Disabled American
ary between Louisiana and Mississippi. Veterans Hall. . ;
It has a population of about 14,000 white
[10J The officers, members, 'internal
persons and 7,500 NegrO\s.
structure, and method of paying dues of
The Grand Dragon of the Original
the ACCA and \:.:le klan are identical.
Knights of the Ku Klux Klan and Presi- The corporate structure of the ACCA indent of the Anti-Communist Christian cludes nothing but a charter. The govAssociation is Charles Christmas of erning rules and by-laws of the ACCA
Amite in Tangipahoa Parish. Saxon
are the Klan Konstitution. The secret
Farmer, who seems to have an uncanny
oath for admission and resignation in
capacity for being present whenever
both organizations is the klan oath.
there is racial trouble in Bogalusa, is the Nothing is required of klan members to
second in command of both organizations,
become members of the ACCA, except
Grand 'ritan of the Klan and Vice-Presi- identifying to the secretary of the klan
dent of the Anti-Communist Christian unit their assigned secret klan number.
Association. In February 1955 he was
Klan members are then furnished a small
elected to both offices simultaneously. green card with the name Anti-CommuHe is also the Exalted Cyclops of one of nist Christian Association printed therethe Bogalusa Klaverns (local units). In
on. This Court finds that the defendant
6. In United States v. Raines, 1959, 362
U.S. 17, 27, SO S.Ct. 519, 526, 4 L.Ed.
2<1 524 upholding the constitu tionality
of the Civil Rights Act of 1!J57 in a
suit on behnlf of privnte persons ngainst
public officials, the Court said: "It is
urged that it is beyond the pOwcr of
Congress to authorize the United StAtes
to bring this action in support of private
constitutional rights. But there is the
highest llublic interest in the due observance of nil the constitutional guarantees, including those thnt bear the most
directly on privnte rights, nnd we think

it perfectly competent for Congress to authorize the United States to he the
guardinn of thnt pUblic interest in a suit
for injunctive relief."
7. The Pllrislles of "rnshington, Tangipahoa,
St. Tnmtnnny, St, Helena, Livingst'ln,
Ascension, East Felicialla, West Felieinna, East Bnton Rouge, 'Vest Baton
Rouge, Pointe Coupee, and Ibcrville.
8. Afi'd, sub. nom. United States v. Thomns.

1962, 362 U.S. 58, 80 S.Ot. 612, 4 L.Ed.2d
535.

.
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CIte as 250 F.Supn. 330 (1065)

klan has appe~red in this cause. The
pretense that the klan does not exist,
has ceased to exist, or has made no appearance in this cause is a sham.
Until recently Washington. Parish was
segregated from cradle to coffin. After
Congress adopted the 1964 Civil Rights
Act, however, the Negroes in Bogalusa
began a broad scale campaign to gain
recognition of their rights. " VIor king
through the Bogalusa Voters League,
they conducted voter registration clinics,
held mass meetings to calI attention to
their grievances, picketed places of public accomIpodations to protest ra~ialIy
(r~criminatory policies, and petitioned
the !·'; ..lyor of Bogalusa to accord equal
rights in voting, public facilities, employmen~, and education.
The klan has been the center of unlawful activity in Washington Parish designed to interfere with the efforts of
Negro citizens to gain equal rights under
the law. Its objective has been to preserve total racial segregation in Bogalusa.
B. Defendants' Admissions. An unusual feature of this litigation is the defendants' 'damning admissions. The defendants admit that the klan's objective
is to prevent Washington Parish Negroes
from exercising the civil rights Congress
recognized by statute. In their pleadings, the defendants concede that they
further their objective by(a) assaulting,
threatening,
and
harastilog Negroes who seek to exercise any of their civil rights,
and assaulting, threatening and
harassing persons who urge that
negroes should exercise or be ac. corded those rights;

.

.

(b) committing, threatening to com-

mit, and urging others to commit cats of economic retaliation
against Negroes who seek to exercise these rights, and against
any persons who urge that Negroes should exercise or be accorded these rights, or who permit open, free and public discusBion on the issue;
250 F.Supp.-22

\

(c) threatening and intimidating public officials and businessmen who
accord or seek to accord Negroes
their rights without regard to race
or color.
The 'reason for the admission.s was evident at the trial and is evident in the
defendants' brief. The United States
subpoenaed over a hundred witnesses
and, no doubt, was prepared to prove'
every allegation in the complaint. Because of the defendants' admissions, the
disputed issues were few and only a few
witnesses were called. As a result, the
klan avoided an airing of its activities
that necessarily would have occurred had
a large number of witnesses testified.
Not content with the success of this
maneuver, the defendants objected to
the introduction of "any "evidence permining to the activities of the Ku Klux
Klan" on the grounds that (a) the klan
had ceased to exist and (b) "delv[ingJ
into these unrelated matters" was solely "to expose" the Ku Klux Klan, an
invasion of the "privacy and individual
freedoms of all these defendants".'
As indicated earlier, however, the nature
of the klan's activities bears directly on
the existence of a pattE;):'n and practice
of unlawful conduct and also on the
sort of decree that should be issued.
The Government subpoenaed membership lists and records of the klan. The
defendants failed to produce these records and at the hearing explained that
alI of the records of the klan had been
destroyed as a matter of klan policy after suit was filed. The Court ordered
Christmas, Farmer, and John Magee, the
treasurer, to compile from memory lists
of officers and members. Counsel for
the defendants objecteu to the admissibility of the lists for the reasons that:
(1) there were no lists and records in
the custody of the defendants; (2) the
requirement was an invasion of the
rights of privacy and association. The
defendants did not rely on the Fifth
Amendment privilege against self-incrimination; they relied on NAACP v.
State of Alabama, 1958, 357 U.S. 449, 78
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S.Ct. 1163, 2 L.Ed.2d 1488. The Court
overruled the objections.
[11] NAACP v. State of Alabama
does not support the defendants' position. In that case Justice Harlan, speaking for a unanimous Court, held that the
rights of the members of the NAACP
to pursue their lawful interests privately
and to aSLOciate freely with others were
protected by the 14th Amendment. Accordingly, the NAACP was relieved of
the necessity of turning over its membership list to the State of Alabama. In
reaching that decision the Court distinguished People of State of New York
ex reI. Bry;mt v. Zimmerman, 1928, 278
U.S. 53, 49 S.ct. 61, 73 L.Ed. 184, a case
involving a New York Chapter of the Ku
Klux Klan. A New York statute required any unincorporated association which
demanded an oath as a condition to membership to file with state officials copies
of its "constitution, by-laws * * *
a roster of its membership and a list of
its officers". In Zimmerman the Court'
found that the statutory classification
was reasonable, because of the "manifest
tendency on the part of one- class to make
the ll£Cl'ecy sUrrounding its pUrposes and
membership a cloak for acts and conduct
inimical to personal rights and public
welfare. * * * 'It is a matter of
common knowledge that this organiza!ion [the klan] functions largely at night,
Its members disguised by hoods and
gowns and doing things calculated to
strike terror into the minds of the
people'''. The Supreme Court reaffirmed this distlnction in NAACP v. State
of Alabama. Justice Harlan pointed out:
"[In Zimmerman] the Court took
care to emphasize the nature of the
organization which New York
sought to regulate. The decision
was based on the particular character of the Klan's activities, involving acts of unlawful intimidation
and violence * * * of which the
Court itself took judicial notice."
Here the defendants admit that the
klan's methods are lawless. Albertson
v. Subversives Activities Board, Nov.

15, 1965, 86 S.Ct. 194 pretermits the
question at issue in ZimmE::rman and
NAACP v. State of Alabama.
C. Out of Their Own Mouths. (1)
The Konstitution of the Original Ku
Klux Klan embodies "the Supreme Law
of the Realm" .. Article I states that one
of the objects' of the organization is to
"protect and defend the Constitution of
the United States"; but another object
is to "maintain forever Segregation of
the races and the Divinely directed and
historically proven supremacy of the
White Race". The preamble reaffirms
"the principles for which our forefathers
mutually pledged and freely sacrificed
,'their lives, their fortunes, and their sacred honor two centuries ago"; but Article II limits the membership to "mature, Native-born, White, Gentile Men
* * * who profess and practice the
Christian Faith but who are not members of the Roman Catholic Church".
(2) Printed with the Konstitution is a
Proclamation stating that it must be
"STRICTLY ADHERED TO."
The
Proclamation states that "ALL REALM
work is carried on by a chain of command", estabiishes the organization
along military lines, defines the duties
of the various officers and committees,
and describes "The Way of the Klavern".
"All Klaverns wiII have at least five
armed guards 'Nith flashlights posted
during regular meetings." However
"Noone wiII be allowed to ca~ry a gU~
inside the Klavern dUring regular meetings except the Knight Hawk (Keeper of
the Kla\·~rn)."
A Klokan's (Klavern Investig'ator's) duty is "to investigate alI questionable matters pertaining to the Klavern". "Any
Klansman who is known to violate our
rules, especially those that give informa~
tion to any aliens [non-members] shall
be expelled immediately, then is to be
watched and visited by the Wrecking
Crew if necessary". (Emphasis added.)
Moreover, each klan unit "will set up
at least one team of six men to be used
for wrecking crew. These men should
be appointed by the Klokan in secrecy".
As judges charged with the duty of
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drawing inferences from the demeanor
of witnesses, we observed that 'a former
klansman exhibited uneasiness for fear
of klan reprisals, when questioned as to
the function of the klan "wrecking crew".
The defendants' testimony relating to
the purpose and functions of the wrecking crew ,was evasive. There is no doubt
however that the wrecking crew performed disciplinary functions and that
the discipline could be severe. -:,' '.
(3) The Oath of Allegian~e req~ires
faithful obedience to the "Klan's Konstitution and Laws", regulations,' "rulings
and instructions of the Grand Dragon".
"PRoviDENCE ALONE PREVENTING". 'Klansmen must swear "forever"
to "keep sacredly secret
.
all
matters and knowledge of the'
•. : [one asterisk is Klanese for
'Klan'; . four asterisks mean "Original
Knights of the Ku Klux Klan]
[and] never' divulge same nor even cause
same to be divulged to any person in the
whole world". 'As if this were not
enough, the Oath also requires klansmen
to swear that they "solemnly 'vow and
most positively swear" never "to yield
to bribe, threats, passion, punishment,
persecution; pgr:musion, nor any intirements (sic)" whatever
for the
purpose of obtaining
.' a secret
or secret information of the XXXX."
Section IV on "XXXX ISHNESS" goes
a little further. In this section of the
oath the klansmen must swear to "keep
secret to [himself] a secret of a man
committed to him in the sacred bond of
* manship. The crime of violating this'
oath, treason against the United States
of America, rape, and m.alidous murder
alone excepted." (Emphasis added.) In
pure klanese, the klansman pledges his
"life, property, vot-e, and sacred honor"
to uphold "unto death" the Constitution
and "constitutional laws". (Emphasis
added.) But he ends by swearing that
he will "zealously shield and preserve
* * * free segregated public schools,
white SUPREMACY."
oj.

'.,

9. On two occasions, the Court found it
necessary to warn the witnesses of the

\

"

340

339

UNITED STATES v. ORIGINAL KNIGHTS OF KU KLUX KLAN
.

,

(4) The "Boycott Rules" give a good
idea of the Klan's coercive tactics. For
example:
. ., _.
. "The Boycott Committee (one membel' from each local unit appointed
hy the' Exalted Cyclops) shall have
exclusive investigai;ive authority and
it shall not act at any time with less
than three members present. * .. * .j
. (1) No pe~son or subject upon whom
a boycott shall have been placed
shall be patronized by any ~ember.
*.* * Boycotts shall be Imposed
. u?on .subjects who are found. t? be
vlOlatmg the Southern tradltlons.
* * * Boycotts shall be placed
upon all members of the Committee' ~
who publicly served with Bascom
Talley in his efforts to promote the
Brooks Hays meeting. Boycotts
shall be placed upon any merchant ..
using Negro employees to serve or
wait upon persons of the white race.
(Service Stations using Negroes to
pump gas are excluded.)
-,
Boycotts shall be placed against a
subject who serves Negroes and
whites on an integrated basis.
".:
Boycotts shall be placed upon a sub- .
ject who allows NrgnlPs to. use
White rest rooms. * * -It.
_.
'
No member shall be punished for
violation of the rules by a member
of his family under twelve (12)
years of age.
'.
.,
Any member who shall after a hearing have been found guilty of person ally patronizing a subject listed
on the boycott list shall be wrecked
by the wrecking crew who shan be
appointed by the Committee. (Emphasis added.) * * *
Second offense-If a member is
found guilty of personally 7iolating
the boycott list he shall be wrecked
and banished from the Klan."
It is not surprising that the attorneys
:for the United States had difficulty extracting from klansmen answers to questions.9

.'.

penalty for perjury. TIle Court recessed
the hearing to allow time for the wit·

(
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(5) In keeping with its false front and
to wrath: for it is writt.en, Venas bait for ~he d.evout, the Klan purports
geance
is mine; I will repay, saith
to perform Its dIrty work in the name of
the Lord.
Jesus Christ. The first object stated in
20 Therefore if thine enemy hunthe "Objects and Purposes" clause of
g~r,
fe~d him; if he thirst, give
the ~onstitution of this anti-Roman
hIm drmk; for in so doing thou
Cat~ohc, anti-Semitic, hate-breeding orshalt heap coals of fire on his head.
ganIzation is to "foster and promote the
t~nets of Christianity". The Proclama21 Be not overcome of evil but
tIOn requires the Kludd (Klavern Chapovercome evil with good."
' . ,.'
lain) to "open and close each meeting
hese words must fall on stony ground
of the. Klavern with prayer". Setting m the Klaverns of a Klan.
.
some kmd of a record for sanctimonious
Specific Findings of Klan InUmicant, the Proclamation directs the Kludd
to "study and be prepared to explain the dztz?n and Violence. We select the follo~m~ e.xa~ples of the defendants' acts
12th :hapter of ROMANS at any time
as t.h:s t's the religious foundation of th~ . of mbmidabon and violence.
Inv~s~ble Empire". (Emphasis added)
(1) fanuary 7, 1965, former Congress~a~ B.rcoks Hays of Arkansas, at the
Saint Paul, Apostle to the Gentiles
rote his Epistle to the Romans in Cor~ mVltatIOn of religious, business, and civic
mth, midway between Rome and J eru- leaders of Bogalusa, was scheduled to
salem. Addressing himself to Jews and spe.ak in Bogalusa at St. Matthews
Gentiles, he preached the brotherhood Epl~copal Church Parish House on the
of man: "Glory, honour, and peace, to subJ~ct of· cOlP~~.mity relations. The
e~ery man that worketh good, to the Jew meetmg was to be open to hath Negroes
~Irst, and also to the Gentile: For there ~nd whites and it was planned that sest-__
-.
IS no respect of persons with God" 10 mg. would be on a racially non-segregated
In the Twelfth Chapter of Romans Paul baSIS. After learning of the proposed
makes a beautiful and moving pI~a for appearance of Mr. Hays and the arrange~olerance, for brotherly love, f(H' return= ~_ents for an unsegregated meeting, the
mg good for evil :
Klan and its members protested t~' the
~ayor and the members of the Commis. 9 Let love be without dissimulaS~o? C~uncil and, by means of threats of
bon. Abhor that which is evil'
CIVI!
dIsorder and economic retaliation
cleave to that which is good.
'
agamst I~cal businessmen who supported
10 Be kindly affectioned one to
the meetmg, caused the withdrawal of
another with brotherly love; in honthe invitation to Mr. Hays to speak
our preferring one another; * * *
~ece~ber 18, 1964, before the Hays in14 Bless them which persecute
VItatIOn was withdraWn, the Mayor of
you: bless, and curse not. * * *
Bogalusa and Police Commissioner ArI'! Recompense to no man e~i1 for
n.old Spiers, in an effort to head off posevil. Provide things honest in the
sIble. civil disorder, appeared at a Klan
sight of all men.
meetmg at the Disabled Veterans Hall.
The show of force at this meeting by
• 18 !f it be possible, as much ' j
over
.15? ~ooded Klansmen unquestionheth m you, live peaceably with all
men.
ably mbmidated pUblic officials in Bogalus~ and, l~ter, hindered effective police
19 Dearly beloved, avenge not
actIon
agamst Klan violence. On the
yourselves, but rather give place unstand, Mayor Cutrer admitted that he

:r

.I!.

:v

nL'Sses to refresh their recollection and
to find, if pos~ible, any membership'lists.
On one occaSIOn, a witness pleaded the
5th Amendment when, in a colloquy with
the Court, it was apparent that he was

afraid of klnn reIlrisal for testifying as
to . k~un reconls: he withdrew his plea of
prlVIlege and testified.
10. Romans, Chnp. II, v. 10--11.
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one other entered the restaurant brandpairs of eyes".
ishing clubs, ordered the Negroes to leave
(2) Since at least January 28, 1965, and threatened to kill Sam Barnes, a
the defendants, including Saxon Farmer, member of the Bogalusa Voters Leag~e,
Russell Magee, Dewey Smith, Randle C. who had come to the restaurant wlth
Pounds, Billy Alford, Charles McClendon, six Negro women.
James Burke, and other members of the
(5) March 29, 1965, defendants Hardefendant Klan, have made a practice of die Adrian Goings, Jr., Klansman, and
going to places where they anticipated Franklin Harris, Klansman, shortly after
that Negroes would attempt to exercise meetings had been held at the Bogalusa
civil rights, in order to harass, threaten, Labor Temple, threw an ignited teal' gas
and intimidate the Negroes and other canister at a group of Negroes standing
persons. For this purpose, members of near the Labor Temple. Goings, Jr. then
the defendant Klan have gone to Frank- tried to disguise his car by repainting it
linton, Louisiana, when Negro citizens and removing the air scoop from the top
of Washiu.,rton Parish were expecte.d to to prevent detection of this crime.
apply to register as voters, have gone to Goings or other Klansmen used this same
restaurants in Bogalusa when Negroes ' car in May of 1964 to burn a cross at the
were seeking or were expected to seek home of Lou Major, editor of the Bogaservice, and have gone to locations in lusa newspaper.
downtown Bogalusa and near the Boga(6) April 7, 1965, defendants Lattilusa Labor Temple when Negroes were more McNeese and E. J. (Jack) Dixon,
attempting or were expected to demon- Klansman, threatened Negro citizens'
strate publicly in support of equal rights during the course of a meeting at the
for Negroes.
Labor Temple by brandishing and ex(3) William Yates and Stephen Miller,
hibiting a gun at Negroes standing outtwo CORE workers, came to Bogalusa in side the Labor Temple.
January 1965. The Grand Dragon and
(7) April 9, H)65, defendants Billy
Grand Titan of the Klan, defendants Alford, Klansman, Randle C. Pounds,
Charles Christmas and Saxon Farmer, Klansman, Lattimore McNeese, Charles
appeared at the Mayor's office to ask the McClendon, and James Burke, Klansman,
Mayor to send William Yates and Ste- with other persons, went to the downtown
phen Millel' out of Bogalusa. Mayor area of Bogalusa where Negro citizens
Cutrer indicated that he could do noth- were participating in a march to the
ing. The next day, February 3, 1965, Bogalusa City Hall to protest denial of
three Klansmen, James Hollingsworth, equal rights. Pounds, McClendon, and
Jr., James Hollingsworth, Sr., and Delos Burke, in a group, moved out to attack
Williams, with two other persons, Doyle the marchers. Pounds assaulted the
Tynes and Ira Dunaway,' attempted to leader of the march, James Farmer, with
insure Yates' and Miller's departure. a blackjack; McClendon and Burke were
This group followed Yates and Miller and temporarily deterrerl' from the threatenassaulted Yates.
ed assault, but immediately thereafter
(4) February 15, 1965, defendant Vir- assaulted a newsman and an FBI agent.
gil Corkern, Klansman, and approximate- Alford assaulted one of the Negroes parly 30 other white persons attacked by Ne- ticipaUng in the march.
gro citizens and damaged the car in which
(8) . May 19, 1965, Virgil Corkern,
they_were riding. This occurred because Klansman, two sons of Virgil Corkern,
the Negroes had sought service at a gaso- and other white persons went to Cassidy
line station in Bogalusa. On that same Park, a public recrea'tion area maintainday, Corkern and other persons gathered ed by the City of Bogalusa, for the purat Landry's Fine Foods, a restaurant in pose of interfering with the enjoyment
Bogalusa, to observe Negroes seeking of the park by Negroes and white CORE
service at the restaurant. Corkern and workers who were present at the park
was "friglitened when he looked into 150

\

,

,

and using the facilities for the first time "Published by the Original I{u Klux Klan
on a non-segregated basis. The Corkern of Louisiana". These are cl'ude, scurgroup entered the park and dispersed the rilous attacks on certain BogalusacitiNegro citizens with clubs, belts, and oth- zens who advocated a moderate approach
er weapons.
to desegregation. For example, in one
(9) Negro'members of the Bogah~sa handbill an Episcopal minister is accused
Voters League, unable to exercise their of _lying for having said that he had recivil rights and also unable to obtain ceived calls threatening to bomb his
,from police officials adequate protection church; the minister's son is said to h~
from the Klan; filed suit June 25, 1965, an alcoholic, to have faced a morrus
in the case of Hicks v. Knight Civ.Ac. charge in court, and to have been comNo. 15,727 in this Court. The complaint mitted to a mental institution. The
asks for an injunction requiring officers handbill adds: '. ,i, J Jj;;, , ...,., .• f. ii!:;J
of the City of Bogalusa to open the public
,.' "The Ku Klux Kian is ~ow {; th;
parks and to operate such parks without
process of checking on' Reverend
racial discriminati?n, and also requiring
---~-'s [naming him] moral
law enforcement officers of the City,
standards. If he is cleared you will
Parish, and State to protect the Negro. '
be so informed. If he is not cleared,
plaintiffs and other Negroes from physiyou wiII be informed of any and all
cal assaults, beatings, harassment, and
'misdeeds or moral violation" of his
intimidation at the hands of white citiin the past." .'
• f'·
r
-;,.tJ'
.•.• ::
zens. July 10, 1965, this Court issued In the same handbill" the
Klan announced
an injunction in Hicks v. Knight enjoin- that it was "boycotting businesses which
ing certain city and parish law enforce- cater to integration such as Mobile Gas
ment officers from failing to use all rea- Stations, et.c." Mobile Gas Station is a
sonable means to protect the Negro plain- business competitor of the defendant,
tiffs and others similarly situated from Grand Titan Saxon Farmer.'
,
,
" ' I ." .
phy§ical assaults and beatings and from
.
All
of
,the
handbills
attempt
to
intimiharassment and intimidation p'reventing
or discouraging the exercise of their date public officials,. the' Governor of
rights to picket, assemble peaceably, and Louisiana, the Congressmail from the
advocate equal civil rights for Negroes. Sixth District, the Mayor of Bogalusa,
The preliminary injunction is still in full and federal judges (by name). Someforce and effect. Even after this Court times the attempted intimidation is by
issued its order July 10, 1965, the defend- threat of violence, sometimes by charant Klansmen continued to interfere with acter assassination. "''we quote, for exam-.' .....
I', -'.
Negro citizens exercising civil rights and ple:
(a) "On numerous occasions we
interfered with performance of the duhave been asked by local officials to
ties of law enforcement officials under
refrain from any acts of violence
the injunction in Hicks v. Knight.
upon this outside scum that has in:
(10) July 11, 1965, during a Negro
vaded our city. Being a christian
march in downtown Bogalusa, defendants
organization, we have honored the'le
Randle Pounds, Klansman, H. A. Goings,
requests each time. How much 101lgJr., Klansman, Franklin Harris, Klanser can we continue??? Contrary to
man, and Milton E. Parker were present.
what the liberal element would have
Harris and Goings passed out 25-30
you think, thIs memorandum is not
2 x 2 clubs to youths and Pounds stationthe work of ra.cist and hate mongers
ed the youths along the march route.
or trouble makers, as Governor 'Big
Parker was arrested by a Cit:' policeman
John' McKeithen calls us. We are
along the route of march for disturbing
God fearing white, southerners who
the peace.
believe in cOH3titutional government
(11) Included in the exhibits are a
and the preservatiull of our Amernumber of handbills bearing the caption,
ican heritage.
I

(
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"If your governor would have
done the right thing to start with, he
would have refused to protect these
local and outside agitators and did
just what one great southern governor did. He refused to protect this outs!de element, (CORE,
NAACP, SNICK, ETC.), at the expense of his state. He chose, instead, to let LBJ and Katzenbach
protect them. Only after the city of
, Bogalusa had spent $96,000, did he
(Big John McKeithen), make any
effort to ease the situation in this
city."
,

•
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(b) 'lAs the 'people tried to preserve our Southern way of life, the
Mayor and Council 'were slowly selling the people out at every turn.
The Mayor -has repeatedly GIVEN
in. James.Farmer did not have the
support of the local Negroes. Mayor
Cutrer is not giving the city of
Bogalusa to the negro citizens of
Bogalusa. No. He is giving the
city to James Farmerand a handful
of Negro Teenagers. NO PRESSURE was put on James Farmer
and Dick Gregory to keep them out
of Bogalusa. Not by the Mayor,
the State Representative, the State
Senator, or Congressman Morrison.
This was not so when the WHITE
CONSERVATIVES wanted to stage
a Rally. Pressure was exerted from
all levels, even the invited guest
speakers were 'leaned on'.
"The Gov'ernor, the Congressman,
Jimmy Morrison, or his com-rats,
Suksty Rayborn, and Buster Sheridan. John McKeithen asked for our
vote and promised to serve the
PEOPLE. We now ask, Big John,
isn't this TRUE? What is happening under your administration? ' .
"Here is the list of elected officials who COULD & AND SHOULD
have helped the People of Bogalusa.
All these should be tarred and
feathered.
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MAYOR JESSIE CUTRER
.REPRESENTATIVE SHERIDAN
SENATOR SIXTY RAYBORN
SHERIFF DORMAN CROWE
.
.;' CONGRESSMAN JIMMY MORRISON
GOVERNOR JOHN McKEITHEN
::, SENATOR RUSSELL LONG
" . "Now, the QUESTION. Why
have these men, elected by the
WHITE people turned their back on
us in our time of need?
,';.:
',"Is Communism so close? Who
"b~ught t.hem? Who bought their
HONOR and FOR HOW MUCH?"
(c) "The Ku Klux Klan is strongly
organized in Bogalusa and throughout Washington and St. Tammany
Parishes. Being a secret organization, we have KLAN members in
every conceivable business in this
area. We will know the names of all
who are invited to the Brooks Hayes
meeting and we will know who did
and did not attend this meeting.
Accordingly, we take this means to
urge all of you to refrain from attending this meeting. Those who
do attend this meeting will be tagged as intergrationists and will
be dealt with accordingly by the
Knights of the KU KLUX KLAN."
[~2J E. Summary,of the Facts. We
find that the defendants have admitted
and the proof has shown that they intimidated, harassed, and otherwise interfered with (1) Negroes exercising their
civil rights, (2) persons encouraging
Negroes to assert their rights, and (3)
public officials, police officers, and other
persons seeking to accord Negroes their
rights. These acts are part of a pattern
and practice of the defendants to maintain total segregation of the races in
Washington Parish. The pattern creates
an effect extending beyond the effect of
any particular act or practice. A Negro
who is clubbed in a pubIc park mar fear
to order coffee in a segregated sandwich
shop or he may decide that it is the better part of valor not to exercise voting
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rights. The owner of the sandwich shop
who receives threatening calls for having served Negro patrons may conclude
that taking care of his family comes
ahead of hiring Negro employees. The
intimidation or violence may be effective
not only as to the particular individual
against whom it is directed but also as
to others who' may be less courageous
than the Negroes brave enough to parade
in Bogalusa or register to 'vote in Franklinton. The acts of terror and intimidation admitted or proved in this case, acts
characteristic of a masked, secret conspiracy, can be halted only by a broad
order enjoining the defendants from unlawfully interfering with the exercise ,of
civil rights by Negro citizens.
'

, III.
The defendants contend that "the complaint fails to state a claim upon which
relief can be granted. They start with
the doctrine that the 14th and 15th
Amendments apply only to state action or
action under color of state law. A. This
moves them tu conclude as a matter of
statutory construction, thtlt Congress did
not purport to enforce civil rights against
private persons. Moreover, so they argue, the 1957 Act applies to interference
with "voting" not to interference with
"registering". B. And, they say, if civil
rights acts do authorize enforcement
against private. persons (not owners or
II. Sec United Stntes v. 'Cruikshnnk. 1875.
92 U.S. 542, 23 L.Ed. 588; SlnughterHouse Cnses, 1873, 1G \Ynll. 3G. 21 L.Ed.
31l4.

l

n

I
!
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12. In 18114 Congress rllpenled most of tile
provisions denling with feclernl sUJlervision of elections. Two genernl prO\'isiollS
for eriminnl snnctions were left Htnnding:
42 U.S.C. § 241 (originnlly Section G
of the Civil Rights Act of 1870, Inter
Section 5508 of the Heviseu Stntutes)
providing criminnl slIllctions nr;ninst consJlirneies to cleprive nny citizen of nny
right secured by the Constitution nnd laws
of the United Stutes; nnd 42 U.S.C. §
242 (originnlly Section 2 of the Civil
Rights Act of 18GG. Inter Section 5510
of the Hevised Stntutes (1873), ns mnelldcd in 11l0ll, 35 Stat. 1092 by adding tile
word "wilfully") providing eriminnl snnctions ngninst the deprivntion of consti-

managers of a place of public accommodation) the statutes are unc?~stitution
al.
, .
.~, A.

(1) The Civil Rights Act of 1957. In
the field of civil rights the problem of
enforcement is more difficult than the
problem of legislative definition. The
choice· of remedy determines whether an
act of Congress simply declares a right
01' . carries machinery for meaningful
performance of the statutory promise.
In the past, an obvious hiatus has been
the lack of effective sanctions against
private persons interfering with a citizen's exercise of a civil right. ' This 'lack
may be explained by a number of reasons. ' (a) Congress has been reluctant
to assert affirmatively by legislation its
responsibility to protect the privileges
and immunities of citizens of the United
States, for fear of imperiling the balanced relationship between the states and
the Nation.ll (b) Courts have narrowly
construed criminal sanctions available in
Sections 241 and 242 of Title 18.12 (c)
Congress and the courts have been severely limited by the doctrine of state
action, in spite of the trend toward an
expansive view of what is state action. 13
(d) Congress has been wary of using an
equitable remedy in civil rights legislation. The Constitution guarantees an accused in a criminal case the right to in-

"
\

tutionnl rights, privileges, nnd immunities
under color of stnte Inw. See United
Stnte8 v. Willinms, 1951, 341 U.S. 70,
71 S.Ot. 581, 95 L.Ed. 758 restricting
Section 241 to those enses in which the
right nllegedly violnted is nn incident to
nationnl citizenship. Sec also Screws v.
United Stntes. 1945, 325 U.S. 91, 65 S.Ot.
1031, 81l L.Ed. 1495 construing Section
242 ns requiring specific intent to deprive
a person of the right mnde specific by the
Constitution or lnws of the United Stntes.
Sections 241 nnd 242 nrc now before the
SUJlreme Court ngnin. United States v.
Price, Nos. 59. GO, October Term. 1965;
United Stutes v. Quest, No. 65, October
Term, 1965.
13. See Civil Hights Cnses, 1883, lOll U.S.
3,3 S.Ot. 18.27 L.Ed. 835; United Stntes
v. Heese, 1876, 92 U.S. 214, 23 L.Ed.
563.
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dictmentby a' grand jury and trial by a
jury of the vicinage. Enforcement of
civil rights through the use of an injunction and the contempt power of the
courts would by-pass the jury system.14
However, .in communities hostile to civil
rights and resentful against "outside",
that is, federal interference, injunctive
relief may be the mo'st "effective method
of enforcing civil rights. . ". ': . -; .. .' "
Congress co~~idered the pro's and cons
of these and many other issues when the
,~

.

16. In a hearing before the House J~di
einry Committee on the Civil Rights Bill,
Attorney General Herbert Brownell explicitly explained the purposes and scope
of the proposed amendments to Section
1971 of Title 42:
"The most obvious one of these defects
in the law is that it does not protect
the voters in Federal elections from
unlawful interference with their voting
rights by private persons-in other
worels, 1971 applies only to those who
act 'under color of law' which means
public officials, and the activities of
private persons and organizations designed to disenfranchise voters in Fed-

eral or State elections on account of
race or color arc not covered by the
present provisions of 1971. And so we
say that the statute fails to nfford the
voters full protection from discrimination which was contemplated by the
Constitution, especially the 14th and
15th amendments.
"Also this section 1971 is defective in
another respect, because it fails ,0
lodge in the Department of Justice and
the Attorney Genernl any authority to
invoke civil remedies for tIle enforce.
ment of voting rights. And it is particulnrly lacking in any provision which
would authorize the Attorney General
to apply to the courts for preventive relief against the violation of these vot·
ing rights.
"Anel we think that this is nlso a major
defect. The ultimate goal of the Con·
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Administration submitted' 'an omnibus
civil rights bill in 1956.1G.The focal issues-the contempt power, the jury· system, and the relationship of the States
with the Nation-produced one of the
great debates in American parliamentary
hitsory. By the time the bill was cut
down to a voting rights law, as the Civil
Rights Act of 1957, 71 Stat. 634, Congress and the country thorougly under-'
stood the significance of the legislation.16
Congress had opened the door, then nearstitution and the Congress is the safe.
guarding of the free exercise of the
voting right, acknowledging of course,
the legitimate power of the 'State to
~. prescribe necessary and fair voting
qualifications. And we believe that
civil proceedings by the Attorney Gen.
eral to stop any illegal interfcrence
and denial of the right to vote would
be far more effective in achieving this
goal thnn the private suits for dam.
agl!S which nrc presently authorized
by the statute, and far more effective
. than the criminal proceedings which are
authorized under other laws which; of
course, cnn never be used until after
the harm has been actually done.
"No preventive measures can be brought
under the criminal statutes. So I think
-and I believe you will agree with
me-thnt Congl'OSS should now reco~:.
nize that in order to properly execute
the Constitution and its amendments,
and in order to perfect tIle inteneled
application of the stntute, section 1971
of title 42, United States Code, should
be ameneled in three respects:
"First, by the addition of a section
which will prevent nnyone, whether act.
ing und!!r color of law or' not, from
threatening, intimidnting or coercing nn
individual in his right to vote in an!!
electioll, gencrnl, 1l1lccinl, or primary,
concerning candidates for Fcdcl'aE office.

I
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ly shut, to national responsibility for protecting civil rights-created or guaranteed by the Nation-by injunction proceedings against private persons. .
Part III of the Administration's bill,
as originally proposed, would have authorized the Attorney General to file suit
against any person who deprived or was
about to deprive any citizen of any civil
right. The compromise that became the
Civil Rights Act of 1957 limits civil actions to protection of voting rights 1n
special, general, or primary elections
where federal officers are elected.

.~

14. Hence the compromise affecting jury ..
trials in th~ 1957 Act: criminal contempt
cases arising under the act may be tried
by district courts without juries, except
where a person convicted is fined more
than $300 or imprisoned for more than 6
months. .71 Stat. 638 (1957), 42 U.S.C.
§ 1995. ..
• .c.·
15. President Tr'uman;s Committee on Civil
Rights submitted equally brond recom.
Sce Report, To Sccure
mendations.
These Rights, 151-161 (1947).'

.'

r

is about to engage in anll act or
practice which would deprive any
other person of any right or privilege secured by- subsection (a) or
(b), the Attorney General may institute for the United States, or in
the name of the United States, a civil
action or other proper proceeding for
preventive relief, including an application for a permanent or temporary injunction, restraining order,
or other order. In any proceeding
hereunder the United States shall
be liable for costs the same as a
private person." (Emphasis added.)

Before the 1957 Act, Section 1971
(now 1971(a)) was enforced either by an- • The House Report on the Act-there
action for damages under 42 U.S.C. § was no Senate Report-clearly states
1983 and § 1985(3) or by a criminal ac- the PUrpose of the amendments to 1971:
tion under 18 U.S.C. §§ 241, 242. The
"[T]his section adds new' matter.
1957 Act adds four SUbsections to Section
1971, including: 17
The provision is a further declara'. t
.:
tion of the right to vote for Federal
"(b) No person, whether acting unoffices. It states clearly that it is
der color of law or otherwise, shall
unlawful for a private individual as
intimidate, threaten, coerce, or atwell as one acting under color of law
tempt to intimidate, threaten, or coto interfere or attempt to interfere
erce any other person for the purwith the right to vote at any genpose of interfering with the right
eral, special or primary election
of such other person to vote or to
concerning Federal officeg, This
vote as he may choose, or of causamendment, ?owever, does not proing such other person to vote for,
vide for a remedy. However, the
or not to vote 'for, any candidate
succeeding SUbsection of the amendfor the office of President, Vice
ment, which is designated SUbsection
President, presidential elector, Mem(c), does provide a remedy in the
ber of the Senate, or Member of the
form of a civil action instituted on
House of Representatives, Delegates
the part of the Attorney GeneraI."
or Commissioners from the TerriHouse Report N~. 291, to accompany
tories or possessions, at any general,
H.R.6127, U.S.Code Congo and Adm.
special, or primary election held soleNews 1966, 1977 (1957) (Emphasis
ly or in part for the purpose of seadded)
lecting or electing any such can-.
didate.
Although Congress narrowed the subject matter of the statute to voting
"(c) Whenever any person has enrights, there is nothing narrow about the
gaged or there are reasonable
scope of the Act as to interference with
grounds to believe that any person
voting rights. The statute is not limited

l

"And' scconel, to authorize the Attor.
ney Genernl to bring civil proeeecl.
ings on behalf of the Unitecl Statc~ or
any aggrieved person for preventive or
other civil rclief in any case covercd
by the stntute.
"And third, an express provision thnt all
State administrative and judicial reme.
dies need not be first exhansted before
resort to the Fecleral courts." [Ilearings before Subcommittee No. 5 of
the Committee on the Judicinry, 85th
Cong., 1st Sess., p. 570 (1057))

17. Section 1071(a) derived from the Civil
Rights Act of 1870, defined voting rights
as follows:
"(a) All citizens of the United States
who are other,vise qualified by law to
vote at any eJection by the people in
nny State, Territory, district, county,
city, parish, township, school district
muniCipality, or other territorial sub~
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\
I

"-

I

division, shall be entitled and allowed to
vote at all such elections, without distinction of rnce, color, or previous condition of servitude; any constitution,
law, custom, usage, or regulntion of
any State or Territory, or by or un.
del' its 'authority, to tho contrary not.
withs tanding".

-~--~--
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granted a restraining order enjoining the
businessmen from "interfering through
intimidation and/or coercion", but refused to enjoin the landowners on the
ground that the Civil Rights Act did not
vest the court with authority "to adjudge
contracts and property rights". 6 Race
ReI.L.Rep. 200. ,The Sixth Circuit affirmed the judgment as to the businessmen and extended the injunction to the
landlords. 22

Cite as 250 F.Supp. 330 (1065)

to physical acts or to direct interference
with the act of voting but applies to- .'
"any act or practice which would
deprive any other person of allY'
right or privilege secured by subsec- . ~ .:
,.. ' .
tion (a) or (b) * * *."
The statute applies' fu '~any person" who
shall-'
.
.
I

f!~

~.

"intimidate, threaten, coerce, or at- .:
tempt to intimidate, threaten, or
coerce for the purpose of interfering
with the right of such person to .,
vote." ._,.:....
There is' no doubt that this language
applies to private individuals. And there
is very little doubt that the Act protects
the right to regiser and to engage in ~ctivities encouraging citizens to register.
As discussed more fully elsewhere, registration is an integral, indispensable part
of the voting process. IS It is also a stage
that is vulnerable to abuse by the registrar or to unlawful conduct by private
persons. Ever since the Supreme Court
outlawed the "white" primary, it has
been apparent that the main battleground
in the war over Negro suffrage would
be the registration office.19 See, for
example, the description of. the activities
of the Citizens Councils and parish registrars in United States v. State of Louisiana, E.D.La.1963, 225 F.Supp. 353,
378-380. Congress was well aware that
a major mischief to be combatted in the
1957 Act was economic coercion and
18. See Section III, B, (1), (b) of opinion.
19. See Key, Southern Politics 555 (1949);
Civil Rights Commission Report 133-38

.. , ____

_ _ _ _ _ __

.fjJlfl1!~)

20. In a note, Beatty, Private Economie
Coercion and the Civil Rights Act of
1957, 71 Yale L.Jour. 536, 543 (1902),
the author points out:
"The Circuit Court's construction of
the 1957 act to apply to economic co- ercion in general and to economic
coercion involving contract and property rights in particular S(lems corrcct
In requesting legislation to proted: lioting rights, President Eisenhower noted:
'It is disturbing that in some localities
"c !lU~gations persist that Negro citizens
are beinl; li&v':'.'ved of their right to vote
and are likewise being subjected to unwarranted economic pressures.' Sen-

threats of intimidation by private persons that would deny or interfere with
the Negro's access to registration. 2o
Mor~ often than not, the economic' co- '
ercion and intimidation by private persons are triggered by an educational campaign to encourage registration. United
States v. Beaty, 6 Cir. 1961, 288 F.2d •
653 is a case in point. The case arose in
Haywood County, Tennessee, a county
which no Negroes were registered to
vote. In the spring of 1959, a newly
formed Civic and Welfare League, apparently similar to the Bog'alusa Voters
League, initiated a campaign in Haywood
and in Fayette Counties to encourage
Negroes to register. This led to the in- ,
stitution of a "white" primary in Fayette; later prohibited by a consent decrel!
in April 1960. In the face of a renewed
registration drive, white businessmen in
both counties retaliated by circulating a
"blacklist" containing the names of the
Negroes who registered and white citizens who assisted them. ,The businessmen induced local merchants to boycott
anyone whose name appeared on the list,
by denying credit and the right to buy
necessities through the usual l:ml1inel'il'i
relations.., White landowners evicted
sharecroppers and tenant farmers who
had registered or whose names appeared
on the blacklist. The Attorney General
sued the businessmen and landowners,
under Section 1971, for immediate injunctive relief.:!1 The district judge

in :

(' ator Douglas, a sponsor of the bill, as. . serted that tlle legislation wns directed nt denials of voting rights 'by
ecouomic pressure' as 1L'ell as by other
meanS. And Representative Celie 1', a
House sponsor, indicated that if 'the
milk dealer, the conI dealer, the butcilCr,
the baker and the cancllestick maker
• • • agrce • • • to boycott'
pers(lns who try to vote, tIlC agreement
would violate the IJroposed law."
21. The Attorney General brought a similar
suit to enjoin "intimidation, threat, and
coercion" in Fnyette County. United
'''''I
"(.-c~W~~ . . y. Atkinson. ct nls, Civ.Ac.. 4121,
6 R:i~~ 200 (1962). See Menclel·
son, Diserilliin~mJ4 (Pren.Han 1902) 21.
And see United States v. Ellis, W.D.S.C.
1942, '13 F.SuPIJ. 321, 324.
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In East Carroll Parish, Louisiana, cotton growers refl:sed to gin cotton for N egro farmers who had' attempted to register to vote. The Attorney General again
sued under the 1957 Act, asking fol' preventive relief, against owners, operators,
and managers of cotton gin businesses
and .certain other businesses "refusing
to gII.1 * * * refusing to sell goods
or services, and to conduct ordinary business transactions with, any person for the
purpose of discouraging or dissuading
such person from attempting to vote and
* * * engagmg
' .In any attempted
threats, intimidations, or coercion of any
nature, whether economic or otherwise".
Judge Dawkins entered an order, agreed
to by the parties, staying proceedings for
one year pencling full ('omplillnOe by thu
defendants with the terms of the proposed restraining order. United States
v. Deal, W.D.La.1961, 6 Race ReI.L.Rep.
474.
[13] The parallel between the defendants' intimidation by economic coercion in Beaty and in Deal, and the defendants' boycott and other activities in
this case is too patent to be spelled out .
Beaty and Deal also illustrate a principle of enormous importance in the enforcement of civil rights: acts otherwise
lawful may become unlawful and be enjoined under Section 1971, if the purpose
22. The Sixth Circuit said:
"If sharecropper-tenants in possession
of rMl estate under contract are
thrl!:itened, intimidated or coerced by
their landlords for the purpose of interfering with their rights of franchise
certainly the faet that the coercion re~
lates to land or contracts would furni&h
no excuse or defense to the landowners

and effect of the acts is to interfere with
the right to vote.
In United States v. Board of Education of Greene County, Mississippi, 1964,
332 F.2d 40, the Fifth Circuit affirmed
the holding below that the government
failed to prove that the alleged jntimidati?n was f~r the purpose of interfering
WIth the rIght to vote. But, as Judge
Tuttle explained in United States v.
Bruce (decided Nov. 16, 1965, 353 F.2d
474), the Court in the Greene County
case assumed:
"Whereas a school board might, un.' del' the circumstances present in that
case, have legally failed to renew a
teacher's contract for any reason or
for no reason at all, if it in fact declined to renew the [teacher's] certificate as a means of coercing or
intimidating the teacher as to her
right to vote, such conduct would be
prohibited under the Act."
III United States v. Bruce twenty-eight
white persons in Wilcox County, Ala?ama, notified Lonnie Brown, a Negro
Insurance collector, to stay off land owned or controlled by them. As a result
Brown could not reach many of his poJiCY~oide~s. Brown had been 'active iit urgIng hIS Negro neighbors and friends to
register to vote in Wilcox County, a county where no Negroes were registered.
The Court held that the trial court erred
in dismissing the complaint:
"The background allegations make a
strong case upon which the trial
-court could infer the correctness of
the I'!onclusionary allegations that
these defendants did in fact 'intimidate and coerce' the Negro citizens
of ":ilcox County, through the person of Lonnie Brown, for the purpose of interfering with their right
to vote."23
I

for violating the law."
656.

,'"

288 F.2d 653,

23. .Tudge Tuttle added:
"Thus although the defendants here
may have had an almost unrestricted
right to invoke the Alabama trespass
law to keep all persons from entering
upon their property after warning, in

<. .
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Cite as 250 F.Supp. 330 (1965)

f

[14] We hold that the Civil Rights
Act of 1957 applies to private persons,
including the defendants impleaded in
this case. We hold that the Act applies
to interfering with the right to register
as well as interfering with the right to
vote; that the Act protects Negro citizens against the coercion, intimidation,
ane. violence the defendants admitted or
were proved to have committed in this
case.
(2) The Civil Rights Act ''of "'1964.
The '64 Act creates new categories of
civil rights and extends the authority of
the Attc,>rney General to protect such
rights by a civil suit for injunctive relief
against any person, public or private.
[15] For purposes of this proceeding,
the most pertinent provisions are those
relating to (a) places of public accommodation, (b) equal employment opportunities, .and (c) public facilities. As
clearly as words can say, these provisions reach any person and any action
that interferes with the enjoyment of
civil rights secured by the Act. Thus,
42 U.S.C. § 2000a-2 of Title II, is not
limit.ed to prohibiting digcrimination 01'
segregation by the owner or manager of
a place of public accommodation. The
section provides:
"No person shall (a) withhold, deny,
or attempt to withhold or deny, or
deprive or attempt to deprive, any
person of any right or privilege secured by section 2000a or 2000a-l
of this title, or (b) intimidate,
threaten, or coerce, or attempt to
intimidate, threaten, or coerce any
person with the purpose of interfering with any right or privilege secured by section 2000a or 2000a-l of
this title, or (c) punish or attempt to
punish any person for exercising or
attempting to exercise any right or
_ privilege secured by section 2000a
or 2000a-l of this title."
the exercise of a desire to exercise exclusive ownership and proprietary interest in their property, they could not
legally invoke the right of excluding
Lonnie Brown, who had previously been
given free access to the property, a8 a

\

A1id to enforce the law, Section 2000a-5
(a) allows the Attorney General to sue
"any person or group of persons":
"Whenever the Attorney General has
.. reasonable cause to believe that any
person or group of persons is engaged in a pattern or practice of resistance to the full enjoyment of any
of the rights secured by this sub·chapter, and that the pattern or
'practice is of such a nature and is
intended to deny the full exercise of
the rights herein described, the Attorney General may bring a civil
action * * * requesting such preventive relief, including an application for a permanent or temporary
injunction, restraining order or
other order against the person or
persons responsible for such pattern
or practice, as he deems necessary
to insure the full enjoyment of the
rights herein described." [Emphasis supplied.]
Section 2000e-6 of Title VII, relating to
equal· employment 6pportunities, tracks
the language of Section 2000a-5(a).
[Hi] This suit is not one to desegregate public facihties under Title VII of
the Act. However, Section 2000-b is
relevant, since it demonstrates again the
broad Congressional objective of authorizing the Attorney General to sue as defendants "such additional parties as are
or become necessary to the grant of effective relief". The defendants' interference with the righl. of Negroes to use
public facilities in Bogalusa is relevant
to the cause of action, for that interference was part of a pattern and practice
of total resistance to the Negroes' exercise of civil rights.
(3) In sum, in the Civil Rights Acts of
1957 and 1964, Congress recognized that
when a Negro is clubbed o~ coerced for
having attempted to register or for having entered a "white" restaurant, the acthreat or mean8 of coercion for the
purp08e of interfering with hi8 right
or the right of other8 whom he repre8ented. in e:cerciBing their right to
regi8ter and. I?ote."
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tion most likely to produce effective re- healthy organization of the government
lief is not necessarily for the Negro to itself". Ex parte Yarbrough, 1884, 110
complain to the local police or to sue for U.S. 651, 666, 4 S.ct. 152, 159, 28 L.Ed.
damages or to make charges under 18 .. 274. We turn now to the defendants'
U.S.C. §§ 241, 242. The most effective constitutional arguments.
' .
relief for him and for all others affected
by the intimidation may be an injunction
.B . . . ',
by the Nation against the private perThe defendants' constitutional argusons responsible for interfering with his ments rest on a misunderstanding of the
civil rights.
constitutional sources for the Civil
[17] Effectiveness of remedy' is not Rights Acts· of 1957 and 1964.24
the only reason for the Congressional
[18] (1) The· Civil Rights Act of
grant of authority to the Attorney Gen1957: Protection of Right to Voto From
eral of the United States. The Nation
Unlawful Interference. (a) In upholdhas a responsibility to supply a meaninging the constitutionality of the voting
ful remedy for a right it creates or guarprovisions of the 1957 Act, we need not
antees. As Justice Story wrote,. in susconsider the Civil War Amendments. 25
taining the constitutionality of the FugiSection 1971 (b), here enforced under
tive Slave Act of 1793:
.
1971(c), is limited to prohibiting inter. "If, indeed, the constitution guar~
ference with the right to vote in elections
antees the right, and if it requires
for federal office: Article I, Section 4
the delivery [of the fugitive slave]
of the Constitution is an express grant of
upon the claim of the owner * * *,
authority to Congress to regulate federal
the natural inference certainly is,
elections: .
that the national government is
"The Times, Places and Manner of
clothed with the appropriate auholding
Rlectiona for Sana tors and
thority and functions to enforce it..
Reprel:entatives,
shall be prescribed
The fundamental principle, applicain
each
State
by
the Legislature
ble to all cases of this sort, would
thereof:
but
the
Congress
may at
seem to be, that when the end is reany time by Law make or alter such
quired, the mean:; are given. * * ".
. Regulations, except as to the Places
Prigg v. Com. of Pennsy:;rania, 1842,
of chusing Senators."
41 U.S. (16 Pet.) 539, 614, 10 L.Ed.
1060.
[19] As the House Committee pointIt is one thing when acts are mere in- ed out in its report on the law, United
vasions of private rights; "it is quite a States v. Classic, 1941, 313 U.S. 299, 61
different matter when congress under- S.Ct. 1031, 85 L.Ed. 1368, "establishes
takes to protect the citizen in the exer- the authority in Congress to legislate
cise of rights conferred by the constitu- concerning any and all elections affecting
tion of the United States, essential to the Federal officers, whether general, spe~

r

.

"

,

24. The Supreme Court hns nffirmed the
constitntillnnlity of vnrious ]Jrovisions of
the 1057 Act on other grounds thnn those
nt issue here. United Stntes Y. Thomns,
1000, 302 U.S. 58, SO S.Ct. 012, 4 L.E<l.
2c1 535; United Stntes y. Rnines, 1000,
302 U.S. 17, SO S.Ot. 510, 4 L.Ed.2c1 52'1;
IInnnnh v. Lnrche, 1000, 303 U.S. 420, SO
S.Ct. 1502, 4 L.Etl.2111307.
25. Although n stntute thnt is "u;:!'essnry
nm! proper" legislntion to enrry out the
JlO~, Jlr of Congress to r('gu1nte elections
for federnl offire mlly n1so be "nllproprinte legis1ntiou" to "enforce" the pro-

..

.

visions of the 15th, 14th, nnd 13th nmell!lmonts. The lIrt'!lecessor of Section 1071
(n) withstood uttnck on constitutionnl
grounds. In ro Engle, C.C.D.l\Id.1877,
8 Fed.Cns. p. 710, No. 4,488. It wus held
to be a vnlid exercise of congressionnl
power umler tho 15th Amendment. Chnpmnn v. King, 1) Cir. 1940, 154 F.2d 400,
cert. denied, 327 U.S. 800, 00 S,Ct. 905,
90 L.Ed. 1025; Kellogg v. Wnrmouth,
C.C.D.Ln.1872, 14 l~ed.Cns. p. 257, No.
7,007.
The Voting Rights Act of 1005 rests,
in pnrt, on Section 2 of the 15th Amendment.

---~--~~
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cial, or primary, as long as they are 'an
integral part of the procedure of choice
or where in fact the primary effectively controls their choice.''' U.S. Code
Congo and Adm.News, 85 Cong.1957, p.
1977. The Supreme Court said, in
Classir:.:
"While, in a loose sense, the right
to vote for representatives in Congress is sometimes spoken of as a
right derived from the states, [citations omittedJ this statement is true
only in the sense that the states are
authorized by the Constitution, to
legislate 'on the subject as provided
by § 2 of Art. I, to the extent that
Congress has not. restricted state
action by the exercise of its powers
to regulate elections under § 4 and
its more general power under Article
I, § 8, clause 18 of the Constitution
'To make all Laws which shall be
necessary and proper for carrying
into Execution the foregoing Pow- .
era.' "
the
"sweeping
[20J (b) Under
clause", Article I, Section 8, Clause 18,
Congress may enact all laws "necessary
and proper" to carry out any of its powers, including, of course, its power to
regulate federal elections, This provision leaves to Congress the choice of the
means to e..'Cecute its powers. "Let the
end be legitimate, let it be within the
scope of the Constitution, and all means
which are appropriate, which are plainly
adapted to that end, which are not prohibited, but consIst with the letter and
spirit of the Constituthm are constitutional". M'CuIloch v. Maryland, 1319, 4
Wheat. 316, 421, 4 L.Ed. 579.
"There is little regarding an election
that is not included in the t~:rms, time,
ptll.ce, and manner of holding it". United
26. "An abundance of judicial dicta and
holdings in analogous situations mak/)
clear that the federal pawer to regulate
elections extends equally to the registration process, Any matter affecting the
character or choice of the federal elec-
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States v. Munford, 1833, C.C.E.n.Va.,
16 F. 223. The Supreme Court has said:
"It cannot be doubted that these
comprehensive words embrace authority to provide a complete code
for congressional elections, not only
as to times and places, but in relation to notices, registration, supervision of voting, protection of voters,
prevention of fraud and corrupt
practices, counting of votes, duties
of inspectors and canvassers, and
making and pUblication of election
returns; in short, to enact the numerons requirements as to procedure
and safeguards which experience
shows are necessary in order to enforce . the fundamental right involved." Smiley v. Holm, 1932, 285
U.S. 355, 366, 52 S.Ot. 397, 399, 76
L.Ed. 795.
[21J Two facts make it appropriate
for Congress to reach registration as part
of the "manner of holding elections".
First, registering is a prerequisite to
voting. Second, registration is a process
for certifying a citizen as a qualified
voter in both federal and state elections.
A law protecting the right to vote could
hardly be appropriate unless it protected
the right to register.26 In Classic language, registering is a "necessary step"
and "integral" in voting in "elections".
In Classic "interference with the effective choice of the voters" in a Louisiana
Democratic primary was interference "at
the only st.'lge of the election procedure
when their choice is of significance"..
Here, in terms of a meaningful right 'to .
vote, interference with NegL"o citizens'
registering is interference at the most
critical stage of the election procedure.
It is true of course that the framers of
the Constitution did not know about the
registration process; but neither did
they have in mind the selection of senatorato is so integrally rplated to the election ultimately llcld as to cOllie within
the 'holding' of the e:lection und(lr article
I, section 4." Van Alstyne, Allti-literacy
Test Legislativu, 61 Mich.L.Rev. 805, 815
(1963).
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tors and representatives by the direct
primary. In United States v. State of
Louisiana, E.n.La.1963, 225 F.Supp. 353,
359, aff'd. on other grounds, 1965, 380
U.S. 145, 85 S.Ct 817, 13 L.EcL2d 709
this Court said:

1

IICongl'essionai authority runder Article I, § 4J extends to registration,
a phase of the electoral process un·
known to the Founding Fathers but
'today a critical, inseparable part of
the electoral process which must necessarily concern the United States
since registration to vote covers vot~
ing in federal as well as in state
elections."
In United States V. Manning, W.D.La.
1963, 215 F.Supp. 272, one of the <:o~sti
tutional attacks on the Civil P..:ghts Act
of 1960 was directed at the provision for
federal registrars. In the opinion upholding the act, the CQurt considered it
important that"For purposes of accomplishing the
constitutional objective the electoral
process is indivisible. The act of
casting a ballot in a voting booth
cannot be cut away from the rest of
the process. It is the last step in a
process that starts with registration.
Similarly, registration is an indivisible part of elections. * * * There
is no separate registration for federal elections. Any interference
with the qualified voter's right to
register is therefore interference
with a federal election." 215 F.
SuPP. at 283.
[22J (c) Classic relied on three important cases that construe the nature
and extent of the power of Congress to
regulate federal elections: Ex parte Siebold, 1880, 100 U.S. 371, 25 L.Ed. 717;
Ex part.e YRrbrough, The Ku Klux Klan
(~ases~ 1884, 110 U.S. 651, 4 S.Ot. 152, 28
L.Ed. 274; and Burroughs V. United
States, 1934, 290 U.S. 534, 54 S.Ot. 287,
78 L.Ed. 484, 485. These cases point to
the principle that a congressional statute
protecting against private interference
before the voting stage is necessary and
proper legislation under Article I, Sec-

. ,'f'

tion 4, whenever it is reasonably relater!
to "protection of the integrity" of the
federal electoral process. Classic, 313
U.S. at 316, 61 S.Ot. at 1038.
Ex parte Siebold involved a conviction
of state election officers for balint-stuffing in a federal election. The Court had
before it the Enforcement Act from
which Section 1971 was derived. The
statute contained a number of extensive
voting and registration regulations, including a provision for the appointment
of federal election supervisors. These
supervisors were authorized "to cause
sueh names to be registered as they may
think proper to be so marked". In sustaining the validity of the legislation under Article I, Section 4, the Court com.""' .... '.i ."
.. .
men ted: ... 'J, ."
"It is the duty of the Stat~s to elect
representatives to Congress. The
due and fair election of these representatives is of vital importance to
the United States. The government
of the United States is no less concerned in the transaction than the
.. State government is. It certainly is
not bound to stand by. as a passive
spectator, when duties are violated
and oulrageous frauds are committed. It is directly interested in the
faithful performance, by the officers
of election, of their respective duties.
Those duties are owed as well to the
UnLted States as to the State." 100
U.S. 388.
[23, 24J In Yarbrough the Court had
before it the question whether Congress
could protect civil rights against private
interference, specifically klan aggression
in the form of intimidation of voters.
Yarbrough and eight other members of a
Georgia klan were indicted for conspiring
to intimidate a Negro in the exercise of
his right to vote for a congressional representative. It was shown that they used
physical violence and that they went in
disguise upon the public highways. They
were convicted under the section of the
Enforcement Act of 1870, Revised Statutes Section 5508, that was the predecessor of 18 U.S.C. § 241; and also under
Section 5520. These are the criminal law
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counterpart to 42 U.S.C. § 1971. The Act
forbade two or more persons to "conspire
to injure, oppress, threaten, or intimidate
any citizen in t.he free eMrcise or enjoyment of any right or privilege secured to
him by the Constitution or laws of the
United States" or to "go in disguise on
t.he high\vay, or on the premises of on;;;;
other, with intent to prevent or hinder
[such citizen in] his free exercise or enjoyment" of any such right; or to "conspire to prevent by force, intimidation,
or threat, any citizen who is lawfully entitled to vote" from voting for presidential electors or. members of Congress.
Justice Mi'ller, in a powerful opinion for
the Court, sustained the conviction ana
held the statute valid. The opinion made
it clear that the right to vote in federal
elections is a privilege of national citizenship derived from the Constitution.
Congress therefore "can, by law, protect
the act of voting, the place where it is
done, and the man '\vho votes from personal violence or intimidation, and the
election itself from corruption or fraud."
Nor does it matter that state and federal
offices are elected in the same election.
The congressional powers are not "annulled because an election for state officers is held at the same time and place".
110 U.S. at 662, 4 S.Ot. at 157.
[25-27] The heart of the Yarbrough
decision is the Court's emphasis on the
transcendent interest of the federal government.27 The violence and intimidation to which the Negro was subjected
were important because they alloyed the
purity of the federal political process.
The federal government "must have the
27. Our silence with respect to the 15th
Amendment carries no implied comment
as to the scope of that amendment. We
found it unneeesRary to consider the 15th
""2!..mendment because of the Nation's manifest interest in the integrity of federal
elections lind the Supreme Court's approval of a constitutional basis for that
interest. On its face, however, Section 1
of the Fifteenth Amendment clearly establishes a constitutional basis for Congress to protect the unabridged right of
• t·
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power to protect the elections on which
its ·existence depends from violence and
corruption". 110 U.S. at 658, 4 S.Ot. at
155. This itmplied power ·arises out of
governmental necessity. The Court said:
"The power in either case arises out
of the circumstance that the function
in which the party is engaged or the
Tight which he is about to exercise
is dependent on the laws of the
. United States.
..
"In both cases it is the duty of that'
government to see that he may exercise this right freely, and to protect
him from violence while so doing, Dr
on account of so doing. This duty
does not arise solely from the interest of the party concerned, but from
the necessity of the government itself that its service shall be free
from the adverse influence of force
and fraud practiced on its agents,
and that the votes by ,"vhich its mem~
bers of congress and its president
are elected shall be the free votes of
the electors, and the officers thus
chosen the free and uncorrupted •
choice of those who have the right
to take part in that choice."
Since it is the purity of the federal ~oliti
cal process' that must be protected, the
protection may be extended against interference with any activity having a rational relationship with the federal
political process. Thus, the "rationale
of Yarbrough indicates congressional
power over voting, though limited to federal elections, extends to voter registration activities", including registration
rallies, voter education classes, and other
all citi?ens to vote in state elections free
from discrimination on account of race.
Given that basis, a congressional statute
protecting citizens from state or private
interference with the right to participate
ill any part of the voting process (registration, primary, pre-primary, etc.)
would seem to be as "appropriate" for protection of voters in state ell ')tions, under
Section 2 of the 15th Amendment, as
it is "necessary and proper" for protection of voters in federal elections.
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activities intended to encourage registration.28
.
•

tors is similar to the states' reserved power to establish voting qualifications.
[28] Burroughs is one of a number of Notwithstanding this unquestioned powcases dealing with corrupt election prac- er in the states, "Burroughs holds that
tices which go far beyond the act of vot- 'Congress' has the implied power to pro- .
ing in an election. The Federal corrupt tect the integrity of the processes of
practice laws operate on the campaigning pOpular election of presidential electors
stage rather than the vot.ing stage and once that mode of selection has been
. apply to private persons having no part chosen by the state." There is, an obin the election machinery. In Burroughs vious parallel between corruption of the
the contention was made that under Ar- federal. e!ectoral process by the use of
ticle II, Section 1 the states control the money and corruption of the same procmanner of appointing presidential elec- ess by acts of violence and intimidation
tors; Congress is limited to prescribing that prevent voters from getting on the
the time of choosing electors and the day registration rolls or, indeed, from ever
on which they cast their votes. In up- reaching the registrAtion office.
holding the validity of the Federal CorClassic involved federal indictmen~s
rupt Practices Act of 1925, the Court re- against state election commissioners for
'
lying on Yarbrough, said:
falsely counting ballots in a Democr!,ltic
party primary. The Court held that un"While presidential electors are not
der Article I, Section 4 and the necessary
officers or agents of the federal govand proper clause, Congress had the imernment * * *, they exercise fedplied power to regulate party primaries.
eral fUnctions under, and discharge
The "interference [was] with the effecduties in virtue of authority contive choice of thb voters at the only stage
ferred by, the Constitution of the
of the election procedure when their
United Stutes. The president is
choice is of significance * * *. The
vested with the executive power of
primary in Louisiana is an integral part
the nation. The importance of his
of the procedure for the popular choice
election and the vital character of its
of Congressmen". The right to choose
relationship to and effect upon the
is 11 right "secured by the Constitution".
welfare and safety of the whole peo313 U.S. at 314, 61 S.Ot. at 1037. Moreple cannot be too strongly stated.
over, "since the constitutional command
To say that Congress is without
is without restricfion or limitation the
power to pass appropriate legislaUon
right unlike those guaranteed by' the
to safeguard such an election from
~ourteenth and Fifteenth Amendments,
the improper use of money to in2S secured against the action of individfluence the result is to deny to the
uals as well as of states." lb. at 315, 61
nation in a vital particular the power
S.Ot. at 1038 :Mr. Justice Stone, for the
. of self-protection. Congress· unCourt, spelled out the rationale:
doubtedly, possesses that power as
it possesses every other power' es"The right to participate in the
sential to preserve the departments
choice of representatives for Con'and institutions of the general govgress * * * is protected just as
ernment from impairment or deis
the right to vote at the election
struction, whether threatened by
where
the primarJ' is by law made a~
force or by corruption." 290 U.S.
integral
part of the election maat 545, 54 S.Ot. at 290.
chinery * * * Unless the con[29,30] The states' power over the
stitutional protection of the intemanner of appointing prr:sidential elecgrity of 'elections' extends to pri28. Comment, Federal Civil Action Against
Private Individuals for Crimes Involving
Civil Rights, 74 Yale L.Jour~ 1462, 1470

(1005). And see Mnggs and Wallnce,
Congress alld Literacy Tests, 27 Duke
L. & Cont. Prab. 510, 517-521 (1062) .
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in public places, there is little doubt that from this legislation prohibiting disinjunctive relief against any person seek- crimination in hiring practices and on
ing to frustrate the statutory objective is the job assignments. The employer-emappropriate.
ployee relationship has, of course, direct
In this Circuit, relying on In re Debs, effect upon the production. of industries
1895, 158 U.S. 564, 15 S.Ct. 900, 39 v:hieh lirE in commerce and upon the
L.Ed. 1092, the courts have held that practical utilization of the labor force
when private persons burden commerce and the power of Congress to reguto the detriment of the national interest, late these activities cannot be doubted .
the Nation may enjoin such persons even NLRB v. Jones & Laughlin Steel Corp.,
without enabling legislation. On two oc- 1936, 301 U.S. 1, 57 S.Ot. 615, 81 L.Ed.
casions courts have issued injunctions 893; NLRB v. Fainblatt, 1939, 306 U.S.
against klans and klansmen engaged in 601, 606, 307 U.S. 609, 59 S.Ot. 668, 83
intimidation and violence burdening com- L.Ed. lQ14; Mabee v. White Plains Pubmerce. United Stntes v. U. S. Klans, lisning Co., 1946, 327 U.S. 178, 66 S.Ot.
M.D.Ala.1961, 194 F.Supp. 897; Plum-.· 511, 90 L.Ed. 607.
mer v. Brock, M.D.Fla.1964, 9 R.Rel.L. .
[35] Defendants admit that they beat
Rep. 1399. See ~lso United States v. City and threatened Negro pickets to prevent
of Jackson, 5 Clr. 1963, 318 F.2d 1.
them from enjoying the right of equal
(3) The Civil Rights Act of 1984: employment opportunity. The effect I)f
Equal Employment Opportunities. Title course is to prevent Negroes from gainVII, like Title II, is based upon the com- ing free access to potential employers.
merce clause. The term "industry af- Such acts not only deter Negroes but
fecting commerce" used in Title VII intimidate employers who might otherparallels the definition of "industry af- wise wish to comply with the law but
fecting commerce" in the LMRDA (29 fear retaliation and economic loss. This
U.S.C. § 402(c». This in turn incorpo- is precisely what the klan's Boycott Rules
rates the definition of Laffecting com- are designed to do.
merce" in the NLRA (29 U.S.C. § 152
The United States has alleged the de(7». The National Labor Relations Act fendants have admitted, and the proof
represents an f'xercise of congressional has shown that the defendants have inregulatory power to "the fullest jurisdic- timidated, harassed, and in other ways
tional breadth constitutionally permissi- interfered with the civil rights of Neble under the Commerce Clause," NLRB groes secured by the Constitution. The
v. Reliance Fuel Oil Corp., 1963, 371 U.S. admission and proof show a pattern :md
224, 226, 83 S.Ot. 312, 313, 9 L.Ed.2d practice of interference.
279; Polish National Alliance of United
Protection against the acts of terror
States v. NLRB, 1944, 322 U.S. 643, 647, and intimidation committed by the Orig64 S.Ot. 1196, 88 L.Ed. 1509, a conclusion inal Knights of the Ku Klux Klan and the
equally applicable to Title VII.
individual defendants can be halted only
The sweeping regulations in the NLRA b:; a broad injunctive decree along the
and LMRDA covering the terms, condi- lines of the order suggested by the Unittions, and policies of hiring and bargain- ed States. The Court will promptly issue
ing do not differ in any essential respect an appropriate order.30
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mary elections, Congress is left
powerless to effect the constitutional
purpose * .* *." 313 U.S. at 318,
319, 61 S.Ot. at 1039.
.
The innum~rable cases in this Circuit
involving civil rights speak eloquently
against the use of economic coercion, intimidation, and violence to inhibit N egroes from applying for registration.
This interference with nationally guaranteed rights, whether by public officials
or private persons corrupts the purity
of the political process on which the existence and health of the National Government depei1d. No one has expressed
this better than Judge Rives in United
States v. Wood, 5 Cir. 1961,295 F.2d 772,
cert. denied 369 U.S. 850, 82 S.Ot. 933,
8 L.Ed.2d 9 (1962).29 In Wood the interference was in the form of groundless
prosecution of a Negro organizer who
had set up a registration school in Walthali County, Mississippi, where no Negroes had ever registered. He was not
even qualified to vote in the county where
the intimidatory acts occurred; he was
a resident of another county. In reve~s
ing the district judge's refusal to stay
the state pros,ocution, the Fifth Circuit
noted that the alleged coercion was of
the kind the 1957 Act was intended to
reach. Judge Rives, for the Court, said:
"The foundation of our form of government is the consent of the governed. Whenever any person interferes with the right of any other
person to vote or to vote as he may
choose, he acts like a political termite to destroy a part of that foundation. A single termite or many
termites may pass unnoticed, but
each damages the foundation, and if
that process is allowed to continue
29. In thut case Hardy, a Negro resident
of Tennessee, a member of the "Student
NOn-Violent Coordinating Committee",
was in \Valthnll County, Mississippi for
the purpose of organizing Negroes or
tllat county to register and vote. HardY
engaged in an argument with the registrar. The registrar ordered him to leave
the office. As he got to the door, the
registrnr struck him on the back of the
hend with a revolver. Hardy was nrrested and charged with a breach of the

the whole structure may crumble and
fall even before the occupants become aware of their peril. Eradication of political termites, or at least
checking their activities, is necessary to prevent irreparable damage
. to oUr Government."
. [31-33] We hold that the defendants'
acts of economic coercion, intimidation,
and violence directed at Negro citizens
in Washington Parish for the purpose of
deterring their registering to vote strike
at the integrity of the federa£politicaZ
process. The right to vote in federal
elections, a privilege of -natiO'fUll citizenship secured by the United States Constitution, includes the right to register
to vote. The right to register to vote
includes the right to be free from public
or private interference with activities rationaUy related to registering and to encouraging others to register.
(2) The Civil Rights Act of 196,4:
Public Accommodation. The Supreme

Court has upheld the constitutionality of
Title II as it applies to motels and restaurants. Heart of Atlanta Motel v. United
States, 1964, 379 U.S. 241, 85 S.Ot. 348,
13 L.Ed.2d 258; Katzenbach v. McClung,
1964,379 U.S. 294, 85 S.Ot. $77, 13 L.Ed.
2d 290.
. [34] The defendants are left, therefore, only with the contention that the
Act. for reasons not articulated, should
not reach private persons.
The defendants are really arguing
against the judgment of Congress in selecting injunctive relief against private
persons as one method of enforcing congressional policy. Once it is conceded
that Congress has the power, under the
commerce clause, to forbid discrimination
peace. The Court hurdled (1) the fact
that Hardy was not eligible to register
and therefore hi,~ right to vote was not
interfered with; (2) the appenl was from
a denial of a request for a temporary restraining order, generaliy an unll.ppealable
order under 28 U.S.C. §§ 1291, 1292;
(3) the prosecution was Jl. state criminal
court proceeriing, protected by tlle doctrine of comity anil Section 2283 severely
restricting federal injunction!) of state
proceedings.
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30. The Court finds that on the admissions
nnd on the cvidencll adduced at the heuring, a preliminary injunction should not
issue ugainllit Charles nllY \Villiams, Louis
Applewhite, and Willis Blackwell. ~'he
Court docs not entcr n juilgmont of dismissal ns to these defentjllnt~, becnuse
the United States expressly reserved the
right to introduce additional evid(lnc(> at
the hearing for permnnent relief, as to
these anil other defendants. At the time

of the llearing. Blackwell had not heen
cOrrectiy served. 'Ve find that James
Ellis, Sidney August \Varner, llnd Albert
Applewhite arc members of the klanACCA (lr were members until recently,
mHl thereforo should be enjoined. The
defemlnnts' request for dismissal of the
action as to these named defendants and
their request for attorneys fees llre deniel!.
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