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RESOLUTION OF MINOR DISPUTES

WEDNESDAY, JUNE 6, 1979

Houst or REPRESENTATIVES, SUBCOMMITTEE ON CONSUMER
Prorrcrion AND Frinawce, CoMMITIEE ON INTERSTATE
AND Forerey COMMERCE, AND SUBCOMMITTEE ON COURTS,
Civin, LiBERTIES, AND THE ADMINISTRATION OF JUSTICE,
CoMMITTEE ON THE JUDICIARY, v

Washington, D.C.

The subcommittees met, pursuant to notice, at 1:30 p.m., in room
2141, Rayburn House Office Building, Hon, Robert W. Kastenmeier
(chairman of the Subcommittee on Courts, Civil Liberties, and the
Administration of Justice) presiding.

Present: Representatives Kastenmeier, Danielson, Gudger, Preyer,
Railsback, Sawyer, and Broyhill.

Staff present (Subcommittee on Courts, Civil Liberties, and the
Administration of Justice) : Michael J. Remington and Gail Higgins
Fogarty, counsel; and Joseph V. Wolfe, associate counsel.

Staffi present (Subcommittee on Consumer Protection and
Finance) : Bdward H. O’Connell, counsel ; and Margaret T. Durbin,
Staff Assistant, Minority. ,

Mr. KasTeNnmEeER. The committee will come to order.

The Chair would like to announce that we expect other members
of our two subcommittees to join us shortly.

The House is in session, this afternoon, and there may be votes
taken periodically, and sometimes it causes conflicting demands on
members’ schedules.

This afternoon the Subcommittee on Courts, Civil Liberties, and
the Administraticn of Justice of the Committee on the Judiciary and
the Subcommittee on Consumer Protection and Finance of the Com-
mittee on Interstate and Foreign Commerce commence hearings on
legislative proposals to promote the creation of mechanisms to resolve
minor disputes, '

Three specific bills, H.R. 2863, H.R. 38719, and S. 423 are on the

table. These bills differ in ways that will be explored and debated:

during these hearings.

Without objection, and before we begin testimony on the specifics
of the legislation before us, I ask that the text of the three bills be
inserted in the hearing record.

[ The bills are reprinted in app. at p. 247.]

Mr. Kastenymerer, The two subcommittees are sitting in joint ses-
sion this afternoon because two of the bills have been jointly referred.
‘We could have proceeded individually, but this is a sign of our desire
to work together in an open and efficient manner.

(1)
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It also recognizes that this is important legislation directed at a
pressing social need. For my part I hope that the two subcommittees
can formulate a proposal that is mutually agreeable to both commit-
tees. Then we can successfully process a consensus piece of legislation
through the House and proceed, hopefully, then to action in the
Senate. ‘ .

Before greeting our first witnesses let me explain how we are going
to proceed. _ .

The two subcommittees are planning 4 days of hearings during
which we will receive testimony from a diverse, extremely well-quali-
fied list of witnesses. I will chair the first and third days of the
hearings. . _ _ . .

Congressman Preyer, as acting chairman of his subcommittee, will
chair the second and fourth days of the hearings. ' _

Now, I would like to greet our first witnesses and with the permis-
sion of the witnesses we will change the order somewhat.

To accommodate the possibility that one of the witnesses may be
pressed for time, I hope we will be able to proceed expeditiously. I
will ask as our first witness an individual who has appeared before the
Judiciary Committee on several occasions, a thoughtful, eloquent, and
competent spokesman for the needs and views of the State courts. I

would like to call forward Hon. Robert J. Sheran, chief justice of the
Supreme Court of the State of Minnesota. 4

Chief Justice Sheran has served in his present capacity since 1978
and prior to that he was an associate justice on the same court. He has
been active in the American Law Institute, the American Bar Associa-
tion, and currently is chairman of the Committee on Federal-State
Relations of the Conference of Chief Justices. _

We are very pleased to welcome you back, Justice Sheran. ]

We have your statement, which together with the many appendixes
T assume you will want to offer for the record. I will accept the same

for the record, without objection. You may proceed as you wish, Justice
Sheran,
[Justice Sheran’s statement follows:]

STATEMENT OF ROBERT J, SHERAN, CHIEF JUSTICE OF THE SUPREME COURT, STATE
OF MINNESOTA AND CHAIRMAN OF THE FEDERAL-STATE RELATIONS COMMITTEE
or THE CONFERENCE OF CHIEP JUSTICES

The Conference of Chief Justices is grateful for this opportunity to comment
on the Dispute Resolution Act as proposed in H.R, 2863 and H.R. 3719. Wg sup-
port this legislation in principle and commend the Commerce and Judiciary
subcommittees for the long and thoughtful consideration they have given to it.

As leaders of state judicial systems, members of the Conference are all'too
familiar with the complexity of the problems involved in providing appropme}te
forums for the resolution of so-called minor disputes. We recognize the necessity
for new approaches, outside the court ag well as within, if we are to m_eet the
obvious needs. The pending bills, we believe. take the correct approach in pro-
posing experimentation with, and evaluation of, a wide variety of alternatl_ves
to formal adjudication and by providing for a national information clearing-
house and technieal assistance program. . .

Such an approach can bhuild on encouraging new programs underway in 4
number of states and hasten needed development in many othel:s. It defines an
appropriate federal role while leaving development and operation of new pro-
grams to those clusest to the people fo be served.

‘We have some concern, howevei;, with the fact that the program would b_e
administered by the Attorney- Cleueral of the United ftates. The federal Judi-
ciary, as you know, goes to-the Congress, and not to the executive pranch, for

3

the guthority and funds to conduct research and demonstration programs within
téte judlicial branch. It does not submit to direction or oversight by the Attorney
reneral.

State judiciaries cannot, of course, deal directly with Coungress. But we feel
the separation-of-powers doctrine should apply to them as well in their dealings
with the Federal Government. While we do not see this program, with its limited
scope, threatening the independence of State court systems, we are reluctant to
endorse a procedure by which the Attorney General of the United States could
ugtia .plrogram funding decisions to affect policy decisions of state judicial
officials. : ‘

The proposed Federal program would, of course, involve many nonjudicial
grantees; private agencies as well as those of State and local governments. But
a sizable judicial involvement would appear necessary if the program is to
achieve its greatest potential.

The Conference of Chief Justices does not now have a recommendation to make
for dealing with this particular separation-of-powers dilemma, But we have just
completed work on draft legislation designed to deal in part with the more
difficult and pervasive separatiou-of-powers problems that have arisen in con-
nection with federal grants to state courts through the Law Enforcement As-
sistance Administration.

We hope to bring this legisiation to the attention of Congress in the near
future. I proposes creation of a State Justice Institute to administer a discre-
tionary grant program, principally in the research and development field, for
improvement of State court systems. The Institute would be an independent
agency, chartered along lines of the Legal Services Corppration, but its fune-
tions would be more in line with those of the National Institute of Corrections
adopted, of course, to judicial needs.

The propossd Institute iy not structured to be an operating agency but to
provide an appropriate mechanism for administering Federal funds designated
for improvement of State judicial systems. In this sense, the proposed State
Justice Institute might serve a role in connection with the Dispute Resolution
Act. But any such role would be complicated by the fact that the funds under
this act would be destined for nonjudicial as well as judicial programs.

The problem here, ag with the LEAA legislation, is that State and local courts,
functions of the independent third branch of government under all State Con-
stitutions, are combined for Federal program purposes fvith nonjudicial agen-
cies, As I have indicated, there is not a simple solution to this dilemma. But we
have hopes that the State Justice Institute proposal will help us in dealing with
it. '

One manner in which these concerns for thie separation-of-powers could be
lessened in significant degree would be for the Congress, through legislative his-
tory if not in statutory language, to make it clear to the Department of Justice
that it would like to see the various programs of the Dispute Resolution Center
contracted out to existing nonprofit organizations qualified to perform them.

In addition to the separafion of powers issues discussed, the Conference of
Chief Justices will have a continuing concern for the types of relationships, if
any, which should be established between the judiciary and nonjudicial dispute
resolution forums. Thesge swill be matters for decisions in each State and locality
but there is a concensus wlich within fhe judiciary. I believe, on the need for
court officials to be informed, at least, -about new prozrams in the nonjudicial
field. Certainly judges of small claims conrts now functioning effectively in many
States would take this view. It is the view of Hon. James D. Rogers, respected
judge of the Hennepin County Municipal Court in Minneapolis, who has exten-
sive experience on the largest court in Minnesota's statewide conciliation court
system. In remarks at a recent national conference on minor disputes, Judge
Rogers, who also serves as chairman of the Metropolitan Courts Committee of
the National Conference of Special Court Judges of the American Bar Associa-
tion, outlined the many advantages small claims courts can offer and urged the
conference participa: = to “include the judiciary in both the planning and the
program’ of whatever plan they adopt. *Bither arbitration or mediation must
have the judiciary available to either enforce the agreements,” he said, ““or to be
the last resort where there is failure of solution.” Because Judge Rogers views are
more authoritative in this area than any I can offer,’I would like to append his
statement tg my own and make it available for the hearing record.

If it is agreeable with the committee, I also would like to append materials
provided by Justice Ben F. Overton of the Florida Supreme Court that describe



the program he initiated in 1977 when he served as chief justice. The Florida

program, funded in part by a grant from LEAA, is providing the state’s local

communities with the clearinghouse, research, and technical assistance programs

proposed at the national level by the Dispute Resolution Aect. It is, in my view,

an impressive illustration of what a State court system can do by providing

leadership in the search for improved methods, both judicial and nonjudicial, for

the resolution of minor disputes. And it strengthens my belief that State courts—

historically responsible for more than 95 percent of the work of dispute resolu-

tion—should be used to the fullest extent possible as the Nation moves to
improve its ability to resolve citizens' disputes, however small in monetary terms,

or low on the scale of criminal conduct, in a manner all will recognize as

effective and just. We have many assets including improved administrative
structures, a vast store of experience and knowledge, dedicated personnel and,

in most instances, public acceptance.

Because the pending bills provide for short-term Federal funding, and because
they would give “special consideration to projects which are likely to continue
in operation after expiration’” of Federal grants, it seems to me that new pro-
grams tied into judicial structures with public funding would, in many instances,
best meet the goals of the act.

We are, therefore, pleased that the bills provide for judicial participation in
the program at both the State and Federal levels.

In closing I will comment briefly on two specific aspects of the bills. Tirst, we
believe the broader provisions of H.R. 2863 which would appear to cover minor
criminal as well as civil matters, are preferable to those of H.R. 3719 which
appear limited to minor civil disputes. For instance, conciliation may provide a
better solution than criminal prosecution in many cases involving minor thefts
or assaults if the parties are friends, neighbors, or are related to one another.
And minor civil disputes, as we know, can escalate into minor criminal acts.

Second, we also believe nonprofit organizations should be explicitly authorized
to receive grants from the Dispute Resolution Center under the provisions of
section 6 as they are to receive grants from the Attorney General under sec-
tion 8.

That concludes my prepared remarks. I will be happy to respond to any ques-
tions you might hava. :

RESOLUTION 2—CITIZEN DISPUTE RESOLUTION ACT

Whereas, the Conference of Chief Justices recognizes the need for additional
dispute resolution programs and resources if each citizen is to be provided a
just remedy within the law for all legitimate grievances; and,

Whereas, the just resolution of many grievances can be accomplished through
mediation and arbitration procedures; and,

‘Whereas; S. 957 as amended (No. 1623) would create a national resource
center and provide funds to assist courts, states, localities and non-governmental
crganizations in developing new mechanisms for the “effective, fair, inexpensive
and expeditious resolutions of disputes.” Now therefore, be it

Resolved that the Conference of Chief Justices endorses the principle of
federally funded technical assistance and demonstration programs designed
to improve dispute resolution mechanisms, but with the understanding that such
federally financed programs recognize the constitutional responsibilities of the
judicial branch of state government in the resolution of citizen disputes; and
that federally financed programs, at the national, state and local levels, be
conducted in keeping with the doctrines of separation of powers and state
sovereignty.

Adopted in New Orleans on February 10, 1978.

STATEMENT BY JUSTICE BEN F. OVERTON OF THE F'LORIDA SUPREME COURT

As Chief Justice in 1977, I created a special committee chaired by Justice
Joseph W. Hatchett of our court, to evalnate present citizen dispute settlement
programsy and to assist in development of new centers in this state. We presently
have 10 centers in full operation and four in the development stage

These projects are people programs and are designed as an avenue of com-
munication for citizens to mediaie their problems expeditiously and with little
or no cost. They are used in disputes where there has been a prior relationship,
i,e., neighbors, landloard and tenant, husband and wife, boyfriend and girlfriend.

Qur programs are not mandatory and their purpose is mediation not arbitra-
tion. A1l of the programs appear successful, The majority aré operated through
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the office of the chief judge of the circuit in which it is loeca
hz.we_ some programs operated by prosecutors’ offices, one byc ;eﬁ)c%llﬂ;)osﬁ'g Izlts‘s‘:::f
cm,Ttﬁon, iz:md gne by a non-profit corporation.

e structure is flexible and we have intentionally avoided ¢ i i-
fm:m rules of operation. We do have a suggested fnanualeofqgges;ﬁgfl uf%lr
gu1glance. The purpose of the programs is to bring people together to talk out
their problems and we have no fixed way to accomplish this purpose

In my personal view, the most effective of our programs and thosé that have
been egsu;st to initiate are those that we have developed and supervised through
‘the ex1st11}g cour.t and administrative staff. The court gives to the program and
1n'mge of impartiality removed from politics. The court program hlso have a
broader coverage of the types of disputes resolved. For ingtance, in programs
operated by the prosecutors, most disputes concern minor criniinal matters
Court operated programs will encompass landlord and tenant small claimé
mat.te.rs and domestic disputes in addition to minor criminal pr’oblems

Citizen d1spu_te 'se.ttlement centers are an effective tool to resolve mfnor dis-
putes betgween individual citizens, and their development should be encouraged

A detailed report of the Programsin Florida is attached. gec




By Michael L. Bridenback.
Kenneth R. Palmer, and
Jack B. Planchard

IN RECENT YEARS state and federal
courts have been called on to resolve
avet-increasing numbers and types of
problems and disputes between indi-
viduals, groups, and organizations.
This escalation in litigation has re-
sulted in overburdened court systems
and intolerable claims on costly and
time-consuming procedures and formal
adjudicatory mechanisms not neces-
sary to the successful resolution of rela-
tively simple cases. Unfortunately, the
response from state court systems has
too often been an automatic cry for a
greater commitment of the type of re-
sources needed for the handling of
more serious criminal and civil cases.
The problems peculiar to the filing and
resolution of tases more appropriately
classified as “minor” have been largely
ignored.

The impact of the growing number of
minor disputes on the total workload of
any state court system is difficult to as-
sess with precision, but it appears to be
significant. For example. in 1977, there
were approximately 898,900 new case
filings (excluding traffic} in Florida
state courts. Of this total, 48 per cent
were misdemeanor and small claims
filings. Misdemeanor cases compr?sed
74 per cent of the total criminal
caseload, and small claims cases rep-
resented 42 per cent of all civil cases
filed in that year.

While, of course, not all misdemean-
or and small claims actions can be
categorized as minor in terms of their
relative severity, complexity, or finan-
cial implications, a sizable percentage
(estimated at 75) can be. In addition,
although “‘minor’” in terms of
the call on scarce judicial resources,
these disputes are regarded as ex-
tremely important to the involved par-
ties. Florida‘s experience suggests that
these cases often may remaun in the sys-
tem for an inordinate time owing to
scheduling problems and backlogs
caused by the over-all increases in
caseload. And when they finally re-
ceive attention, they are dealt with less
thoroughly than may be desirable be-
cause of limited resources. Often a find-
ing of guilt, innocence, or liability fails
to resolve the true problem between
disputants and, more specifically, the
reasons for the dispute. This is espe-
cially true with respect to various small
claims actions in which complainants,
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even with judgments in their favor,
may encounter considerable difficulty
in receiving the compensation pro-
vided for as a result of the court’s dis-
position,

When there is an ongoing relation-
ship between the disputants (family
members, neighbors, landlord and ten-
ant, for example), the problem is likely
to reoccur or become even more aggra-
vated if the underlying causes are not
dealt with. There is usually little pre-
ventive benefit in handling these cases
through regular court processes. Be-
cause of delays, costs, and uncertainty
of results, many disputants may simply
choose not to pursue a resolution in the
courts at all. The tensions generated by

the dispute grow and can erupt in vio-
lent “self-help” or other antisocial con-
duct.

A more recent and innovative re-
sponse to this problem has been the de-
velopment and implementation of citi-
zen dispute settlement programs
throughout the country. Many of the
pioneer efforts were patterned after the
night prosecutor program in Columbus,
Ohio, which in turn was based on the
use of mediation techniques to resolve
disputes arising from minor criminal
actions between persons who knew or
dealt with one another regularly.

The publication Neighborhood Jus-
tice Centers: An Analysis of Potential
Models describes the Columbus pro-

The Florida Supreme Court has taken the initiative to expand

citizen dispute settlement throughout the state.

-
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gram as being operated by the city attor-
ney's office of Columbus, and program
servicas are provided by consultants
from the Capital Univarsity Law School
under contract. The program was estab-
lished in November. 1971, as a joint ef-
fort of the law school and the city attor-
ney. Law Enforcement Assistance Ad-
ministration block grant funds were re-
ceived in September, 1972, providing
the opportunity to expand. The project
is now a part of the city's budget.

Cases are teferred to the project by
the screening staff of the prosecutor's
office and also are accepted by clerks
on the project staff when the pros-
ecutor's office is not open for business.
The project processes a wide range of
cases. including interpersonal dis-
putes. bad checks, violations of city or-
dinances, and some consumer com-
plaints. Once a case is accepted, a hear-
ing is scheduled for approximately one
week later. Hearings are held in the
prosecutor’s office in the avening, with
law students serving as mediators. The
students are trained in mediation
techniques and attempt to resoive the
disputants” problems through discus-
sion. Disputants are often referred to
social service agencies or to graduate
student social workers on the staff of
the project.

The successful Columbus program
and similar projects in other major met-
ropolitan areas, including Miamt (Dade
County). spawned a lively movement to
create alternative dispute resolution
mechanisms for civil as well as crimi-
nal complaints. The American Arbitra-

tion Association's '*4-A' programs
were developed along similar lines and
have been implemented in New York
City, Rochester, and a number of simi-
far metropolitan areas. The Boston
Urban Court has also implemented dis-
pute resolution programing.

The mediation component of the Bos-
ton program is administered by Justice
Resource Institute, a nonprofit organi-
zation, The program was established in
December of 1975 and is funded by the
L.E.A.A. Cases are referred from a
number of sources and include a wide
range — family and neighborhood dis-
putes, landlord-tenant disputes, and
disputes invelving friends. Once a case
is accepted, a hearing is scheduled
within a week of the date the parties
agree to submit to mediation. Hearings
are held in the storefront offices of the
program. A panel of mediators, largely
lay community people, hear the case
with the sessions typically lasting two
hours. The mediators receive training
through the Institute for Mediation and
Conflict Resolution. Social service re-
ferrals are available to both disputants
and are offered at various stages of the
process.

As the number of minor.disputs res-
olution programs has increased, atten-
tion has turned to the manner in which
information about the concept should
be disseminated. The L.E.A.A. iden-
tified the Columbus program as an
“exemplary project.” A new initiative
by the Department of Justice and the
L.E.A.A., commenced in 1977, cails for
the establishment of neighborhood jus-
tice centers on a pilot basis in Atlanta,
Kansas City. and Los Angelss. It is the
hopeofthe L.E.A.A. and the Department
of Justice that the knowledge gained
from the intensive evaluation of these

efforts will facilitate the growth of the
citizen dispute settlement movement.

At the same time the American Bar
Association has established a Special
Committee on Resolution of Minor Dis-
putes under its Section of Administra-
tive Law. This committee, which is
headed by Sandy D'Alemberte of
Miamt. is charged with the respon-
sibilities of providing technical assist-
ance and conducting research on the re-
quiraments for and the operation of non-
litigious alternatives ta formal court
processing of minor disputes in state
court systems.

In spite of the emerging importance
and popularity of the citizan dispute
settiement concept, however, relatively
little attention has been given the re-
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quirements for the development and
co-ordination of a successful state-wide
program. The Florida Supreme Court
has broken ground in this regard by
identifying those needs. Its formula-
tions are the result of three years of
monitoring of the rapid growth of and
reliance on citizen dispute settlement
projects at the local level in Florida.
As mentioned earlier, one of the
pioneer programs evolved in Miami.
Because of the success of that program
and the widespread interest of Florida's
judiciary, a number of programs were
established throughout the state. Other
fully operational projects now are lo-

_ cated in Orange (Orlando), Duval

(Jacksonville}, Broward (Ft. Lauder-
dale), Plnellas {St. Petersburg/
Clearwater), Polk (BartowiLakeland),
Alachua (Gainesville), Hillsboraugh
{Tampa), Brevard, and Collier counties.
Palm Beach (West Palm Beach), Monroe
(Florida Keys), and Volusia (Daytona)
counties are in the Initial stages of plan-
ning and implementation. There are at
least six other Florida communities in-
vestigating the potential of these pro-
grams.

The common goals of these programs
are to provide an alternative forum to
the courts for citizens to work out
meaningful solutions to interpersonal
conflicts, to redvce the time necessary
for citizens to obtain a hearing and res-
olution of their complaints, and to re-
duce substantially the cost of handling
these disputes for the litigant and for
courts.

In spite of the similarity in their es-
tablished objectives, however. the
programs vary significantly In struc-
tural organization and operating pro-
cedures. Of the ten programs now
operating, four are set up under the
supervision of the court, three operate
under the auspices of the state attor-
ney's office, two are supported by local
bar associations, and one is supported
by a private nonprofit corporation.

The funding sources also vary—there
are L.E.A.A, grant funds, Community
Employment Training Act funds. state
or local general revenue, and funds
from the American Bar Association.
Some of the projects have been funded
through a combination of resources,
depending on their budgetary require-
ments,

There also are significant differences
in budgetary requirements. For in-
stance, the programs in Brevard and
Alachua counties criginated in. pros-
ecuting attorneys’ offices and are sup-

ported through ‘the regular operating
budget of those offices, No additional
funding was requested. In contrast, the
Miami program has a bitdget of approx-
imately $100,000 a year obtained from
the Metropolitan Dade County govern-
ment, The other programs vary in fiscal
requirements from $40,000 to $130,000
a year.

Caseloads range from approximately
400 to in excess of 3,000 a year, de-
pending on local policies dictating the
types of cases handled. While most of
the programs have concentrated in the
eriminal area, a few have branched out
into civil, domestic, consumer, and
juvenile matters. The distribution of
caseloads by case type varies from
program to program.

And staffing is not uniform. For ex-
ample, some have volunteer mediators,
while others use paid professionals,
Some mediators are graduate students
ar university faculty members with
backgrounds in the social sciences or
psychology. Others use a cadre of
mediators comprised largely of lawyers
or lay citizens trained in mediation
techniques.

Two programs that exemplify the dis-
parity are those located in Duval
{Jacksonville) and Pinellas (St. Peters-
burg) counties. The Duval program is
sponsored by the state attorney's office,
while the overseer of the Pinellas pro-
gram is the circuit's chief judge’s office,
The state attorney's budget provides
funds for the Duval program, along with
a$40,000 supplement from the L.E.AA,
to operate a youth mediator program,
while the Pinellas program obtains fi-
nancial support from L.E.A.A.
{$131,000 a year). The Duval program
operates from the state attornaey’s office,
while the L.E.A.A.-funded programisin
abranch courthouse as well as the main
courthouse.

According to a recent study con-
ducted by the Florida State Courts Ad-
ministrator, the type and volume of
cases handled by these two programs
also differ substantially. Duval disposes
of 50 to 60 cases a month, of which 83,6
per cent are criminal. The five primary
types of disputes dealt with are assault
and battery, assault, animal nuisance,
criminal mischiefl, and neighborhood.
{n contrast, Pinellas handles 150 to 160
disputes monthly, consisting of 72.6 per
cent civil cases. The five major types of
cases are landlord-tenant, recovery of
property or money, neighborhood dis-
putes, assault and battery, and con-
sumer problems.
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The primary referral sources also dif-
fer in that 98.9. per cent of the Duval
cases ara referred by the state attorney,
while only 17.5 per cent of the Pinellas
cases originate from this source. In ad-
ditlon, the disputants involved in the
Pinellas program are referred by a
wider diversity of sources (law en-
forcement 23.5 per cent, cleck of court
10 per cent, and city hall 9.3 per cent}.

The mediators utilized to settle dis-
putes do not differ substantially in their
professional backgrounds and areas of
expertise, but those working for the
Pinellas program receive $8 to $10 an
hour for their services, while in the
Duval program they are volunteers.

In fact, these variations demonstrate
the flexibility of the citizen dispute set-
tlement mechanism as a viable alterna-
tive for almost any jurisdiction, As are-
sult, the Florida Supreme Court an-
nounced in 1977, as one of its major
priorities, the need to investigate and
evaluate existing programs in order to
determine liow and why they are suc-
cessful and how their continued
growth and expansion could be en-
couraged and supported.,

Florida's Judicial Planning Commit-
tee, with the support of the staff of the
Office of the State Courts Adminis-
trator, identified several immediate
problems and needs:

o There was a lack of definitive
guidelines to assist In the development
of programs based on the experience of
those that already existed,

« There was a lack of mechanisms for
co-ordination and technical assistance
to provide support and encouragement
for the development of programs.

« Thete was a need to ensure that
new programs be developed in co-
operation with, rather than in conflict
with, established state-wide proce-
dures,

o There was a3 need to develop
streamlined methods for screening dis-
putes appropriate for citizen dispute
settlement programs.

o There was a need to develop im-
proved training for program staff.

e Theta was a need to provide beiter
information about the cltizen dispute
settlement concept not only to courts
and the criminal justice community but
also to the public.

o There was a need, because of lim-
ited funding sources, to develop
strategies for financing programs and
improving theiz cost effectiveness.

Based on these preliminary findings,
the Florida Supreme Coust established
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a Special Advisory Committee on Dis-
pute Resolution Alternatives by ad-
ministrative order'in January, 1978,
That committee now functions under
the leadership of Justice Joseph W,
Hatchett and includes representatives
of the judiciary, the legislature, various
state attorneys' offices, local govern-
ment, and other affected public, con-
sumer, and citizens' groups.

The supreme court also has instituted
a state-level project believed to be one
of the first of its kind in the country.
This project will provide a research,
technical assistance, and training
mechanism for C.D.S, programs
through the Judicial Planning Co-
ordination Unit of the Office of the
State Courts Administrator.

The advisory committee plans to ad-
dress the following;

* A thorough assessment of the exist-
ing programs.

The assessment will have two major
thrusts. The first will involve documen-
tation of the manner in which the indi-
vidual programs are organized, staffed,
operated, and funded. The second
thrust will gather data on a large sam-
ple of cases handled by the various
programs over the last year. The objec-
tive will be to document the impact of
the programns in terms of the effective
disposition of their caseloads.

A unfque characteristic of the plan-
ned research is that the research
methodology will be developed and
executed as a co-operative venture be-
tween those working at the state and
local levels, The study will provide
data and information that the staff of
the individua! programs themselves
feel they need to monitor and evaluate
their own efforts.

e The preparation and dissemina-
tion of guidelines for the establishment
of C.D.S. resources in new jurisdic.
tions.

This will be ane of the primary prod-
ucts of the study. Subjects to be.cov-
ered by the guidelines will include:
(1) the identification of problems and
obstacles to program planning and fm«
plementation and solutions to them; (2)
selection of program objectives: (3)
program arganlization: (4) staffing; (S)
workflow or paperflow and the rela-
tionship to court and other dispute res-
olution procedtures; {6) operating pro-
cedures; {7) referral resources: {8)
aperating hours; {9) program lacation
and facilltiss requirements; (10) bud-
getary requirements, funding alterna.
tives, and application procedures: {11}
training requirements and offerings;
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and {12} consulting or technical assist-
ance resources.

« The establishment of the capability
to provide direct consultative technical
assistance to local dispute resolution
programs,

The primary consulting resources
will be individuals in other C.D.S,
programs. Additionally, consultants
from the American Bar Association, the
neighborhood justice center program,
and programs in other states may also
be relied on,

« The develop t and imnl t
tion of a comprehensive orientation
and training program.

Crientation and training are two as-
pects of program adminlistration at the
local level that may be well suited to
development on a state-wide basls,
First, the development of training by
program personnal on mediation
techniques is often regarded as a lower
priority than other local funding re-
quirements, Thus paid medidtors are
recruited from such fields as social
work, the law, and the ministry on the
basis of an assumption that they have
expertise in handling mediation set-
tings. Lay persons recruited to serve as
hearing officers on a voluntary basis
may have no such skills. Finally, while
training on the techniques employed in
the medfation hearing may be too
costly for a local program, the subject
matter Is relatively universal and may
be developed state-wide and offered re-
glonally.

Of equal concern is the general lack
of knowledge <7 judges, prosecutors,
public defenders, law enforcement offi-
cials, and others on the role and func-
tion of C.D.S. programs, The committee
will meet this need by developing local
orientation procedures as well as ensur-
ing the integration of C.D.S. materials
into the continuing education pro-
grams offered by the various bar and
professional associations.

® The development and pilot testing
of alternative public information or
education strategies.

As in the area of orientation and
training, It is the committee's view that

various public education strategies and
materials directed at promoting public
awareness of and reliance on C.D.S,
programs might be more cost effective
if developed state-wide. The subject
matter is falrly standard and yet the
cost of launching a sound public educa-
tion effort may be prohibitive for any
single program,

» The assessment of C.D.S. programs
compared to other judicial and nonju-

\

dicial dispute resolution alternatives,

Finally, the committee will assess the
relationship between C.D.S. programs
and other types of dispute resolution
procedures, including criminal, small
claims, juvenile arbitration, and ad-
ministrative procedures, the latter hav-
{ng recently been provided for by act of
the Florida legislature, as well as thosa
assoclated with domestic relations
cases.

The committee will also decument
methods to ensure that new programs
are integrated as smoothly as possible
into the local environment.

» The establishiment of the capability
to monitor the activities and growth of

iti fispute settl t and related
programs on a continuing basis.

The Dispute Resolution Alternatives
Committee, in concert with staffs of
local programs, has undertaken an am-
bitious task. If it succeeds, substantial
benefits will be realized by each of the
programs in existence as well as those
that will be established. The commit-
tee's existence and mandate attest to
the Florida Supreme Court’s commil-
ment that there is a legitimate role for
citizen dispute settlement resources at
the local level. If operational problems
cannot be solved satisfactorily by local
projects Individually, the state can
make a meaningful contribution by fill-
ing the void. At the same time, every
effort must be made not to centralize
control of the local programs because of
the need to tallor them to the unique
tequirements of their individual juris-
dictions,

1t is expected that through this
partnership, citizen dispute settlement
programing will continue to develop
and grow as a complementary alterna-
tive to the mare formal judicial and
nonjudicial dispute resolution process-
es available in Florida, It is the hope of
the supreme court that Florida, through
this initiative, will contribute vital ex-
perierice and knowledge to the other
statos: &

(Kenneth R, Palmer is the judicial
planning administrator in the Florida
State Courts Administrator's office.
Michael L. Bridenback is a staff as-
soclate in that office and is serving as
staff director of the Florida Supreme
Court’s Special Advisory Commiitee on
Dispute Resolution Alternatives. Jack
B. Planchard also is a staff associate in
the court administrator's office and is
associate staff director of the special
committee.)
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ADDENDUM II
DisPUTE RESOLUTION INFORMATION AND TECHNICAL {\SSISTANCE SERVICE
STATE COURTS ADMINISTRATOR, DISPUTE RESOLUTION ALTERNATIVES COMMITTEE

I. What is the dispute resolution technical assistance scrvice?

It is a centralized information and -consultation resource for local jurisdic-
tions who are interested in developing or who have implemented alternative
dispute resolution mechanisms including citizen dispute settlement programming,
juvenile arbitration, family courts, ete.

II. Who administers the dispute resolution itechnical assistance service?

The service is administered by the Florida Supreme Court and the Office of
the State Courts Administrator.

III. Who. is eligible to utilize the techmical assistance services offered by the
office of the state courts administrator?

The following organizations, agencies or individuals may utilize the service:
Judges, Court Administrators, State Attorneys, Court Clerks, Existing CDS
Programs, Colleges and Univergities, County and City Commissioners, Local
Bar Associations, other interested local governmental agencies, interested pri-
vate and community organizations.

IV. What are the major functions of the technical assistance scrvice?

The primary function of the service is to provide technical assistance through
on-site or written consultations to jurisdictions interested in developing an alter-
native dispute resolution mechanism or to existing dispute resolution alternative
programs where a specific problem or need has been identified. Consultations are
directed at providing local personnel with the free advice and guidance of
experts in the field of dispute resolution at the local, state or national levels,
as well as that of persons in Florida who have successfully developed and im-
plemented programs.

A secondary function of the service is to act as a central clearinghouse for
all information related to dispute resolution, and to create channels of commu-
nication among those who have an interest in the dispute resolution field.

V. What kind of technical assistance services are available?

Technical assistance services are available in the following areas:
New program d~velopment:

1. The conduct of needs and resource assessments.

2, Documentation of existing procedures.

3. Identification and projection of program requirements related to:
Personnel, funding, goals and objectives, procedures, referrals, training,
and monitoring/evaluation.

4. Porms and records development.

5. Statistical/recordkeeping procedures.

6. Workflow/paperfiow.

Program funding (new or existing programs) :

1. Assessment and projection of funding requirements.

2. Identification of funding sources.

3. Development of application for funding.

4, Organization of presentation to funding source,

Program staff training (new or existing programs) :

1. Administrative,

2. Intake.

3. Mediators.

Public education/information/relations.
Specialized needs or problem assessment and resolution including :

1. Forms development.

2. BEvaluation.

3. Statistical/recordkeeping procedures.

4, Procedures documentation.

5. Case selection criferia.

6. Other TBA. .

Special research/evaluation in specific areas such as:

1. No shows rates.

2, Participant satisfaction rates.

3. Program effectiveness.

4. Benefit/cost analysis.

5. Other TBA.
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VI. What technical assistance resources will be utilized?

The following organizations and/or individuals may be utilized in the provi-

sion of technical assistance:

Statewide:
Local staff in existing programs.
DRA committee members and staff,
Private consultants.
University personnel/consultants.
Local attorneys interested in dispute resolution.
Executive agency or legislative personnel.
Other TBA.

Nationwide :

Neighborhood Justice Center Evaluation Project—Institute for

Research.
American Arbitration Association.
Institute for Mediation and Conflict Resolution.
ABA Committee on Minor Dispute Resolution.
ABT Associates.
U.8S. Department of Justice.
National Association for Dispute Resolution.
Grass Roots Citizen Dispute Resolution Clearinghouse.
Individual DRA program staff.
Private consultants.
Other TBA.

VII., What are the procedures for requesting technical assistance from the office
of the State courts administrator (OSCA)?
The procedures for requesting technical assistance are as follows:
Identification of a problem or need by loecal jurisdiction.
Contact representatives of the Office of the State Courts Administrator
by telephone or letter.
If the request can be satisfied by staff, the information will be provided
directly by phone or letter.
Request for assistance of a scope beyond the immediate capabilities of the
service staff will be handled in the following manner:

1. Upon receipt of the request, a meeting will be scheduled between
the staff of the Office of the State Courts Administrator and the juris-
diction requesting the assistance to discuss the nature of request in
detail.

2. A review of the resources which may be appropriate for providing
the assistance requested will be conducted by the OSCA staff. (See
question # VI)

3. Selection of consultant or consultants to provide the technical as-
sistance will be made jointly by the OSCA staff and the recipient
Jjurisdiction.

4, At the convenience of the recipent jurisdiction, an on-site visit by
the consultant(s) will be scheduled by the OSCA staff or written input
by the consultant (s) will be solicited.

5. The provision of technical assistance requested by consultant(s)
selected. The nature of the TA will vary by the type of assistance re-
quested and, thus, the procedures for providing the TA will be developed
in detail after the selection of the consultant(s).

6. The filing of a report by consultant with the recipient jurisdiction
and the OSCA. .

7. Evaluation of TA provided by both the recipient jurisdiction and
the OSCA. o

8, The conduct of a follow-up assessment of results/impact of TA.

VIII. How will the TA provided to an individual jurisdiction be evaluated?

A post-technical assistance evaluation will be completed by both the jurisdic-
tion receiving the assistance and the OSCA. The recipient of t_:he assistance will
be asked to rate the overall performance of the consultant while the OSCA staff

will only address the TA report submitted by the consultant.
IX. Is there o limit on the duration of the technical assistance provided?

Yes, the duration of the TA will be limited to no more than ten days of on-site

consultant assistance, unless it can be exceptionally justified.
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If it is determined by the Office of the State Courts Administrator that the
subject matter of the TA request is not appropriate, the reporting jurisdiction
will be advised.

X. What other services are available?

The following services are offered:

Maintenance of an updated bibliography on relevant articles, papers and
reports written on Dispute Resolution.

Maintenance of files on all in-state DRA programs and selected out-of-
state programs. ’

The conduct of research in specialized areas.

Periodic notification of workshops, seminars, etc., on. dispute resolution
to local jurisdictions.

XI. Who should be contacted to participate or utilize the service?

The contact person is: Mr. Mike Rridenback, Office of the State Courts Admin-
istrator, Supreme Court Building, %allahassee, Fla. 32304. (904) 488-8621.

THE JUDICIARY AND MINOR DISPUTE RESOLUTION

Presented by: Hon. James D. Rogers, Judge, Hennepin County Municipal Court,
Minneapolis, Minnesota, Chairman Metropolitan Courts Committee, National
Conference of Special Court Judges, American Bar Association

The goal of this conference is the solution to the problem of minor dispute
resolution in your community. Thus you question why should a member of the
judiciary be a part of this program and the solution, as we are looking for new
avenues, not wanting to tread the old ones. I hope that when we are finished you
will find there is a place for the judiciary in the solution.

We all should be careful that our terminology is understood. We use the term
“minor.” We mean size, not importance. We well know that even the smallest
claim has great significance to the parties.

I would like to give you my thoughts and feelings based upon my experience
and background as to where the judiciary fits into the total plan of minor dis-
pute resolution. We should clearly understand that the courts of this country do
not need to increase their caseload. But on the other hand, they cannot shirk
their responsibility for handling the resolution of disputes.

When I went on the bench, I felt the court must be innovative, meet new
challenges and find new solutions. We in Hennepin County feel we have been
very innovative and met the challenge. When we found a solution that worked,
I was convinced that this was the answer for all courts. I have long since
learned this is not true; that what may work for one court or community is not
necessarily the answer for another court or community. If you come to this
conference expecting a pat solution to take home and put in operation, I am
sure you will be sadly mistaken, but I feel that the ideas you receive can be
the basis for your program. Whatever plan or program you adopt must involve
or include the judiciary in both the planning and the program. Either arbitra-
tion or mediation must have the judieiary available to either enforce the agree-
ments or to be the last resort where there is failure of solution. In some areas
arb’tration or mediation will reduce caseloads in the court. In others it will
increase the caseloads. The latter will be true where there is not present an
easily accessible small claims court. It is vitally important that the legislation
now before the present congress (which narrowly failed in the last congress)
is adopted, but this must include funding for the judiciary. If not, the problems
will only be compounded. Let me cite two examples of experiences in this area.

First, the Department of Transportation established the ASAP Program
which increased the alcohol related driving charges 200 percent or more in many
courts and only provided minimal funding and assistance for the courts to deal
with this influx of cases. Second, the LEAA program provided millions of dollars
for law enforcement agencies; yet in most states less than 5 percent of the
funds went towards dealing with the court-related problems resulting from the
influx of cases.

A major fallacy is that minor disputes and small claims are purely the prob-
lem of urban America. These problems exist all over this country, and the only
difference is volume and degree. All of these problems need and deserve an
answer,

When I first went on the bench, Minnesota still had the justice of the peace
system. They have now abolished all of the justice of the peace courts, and these
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have been replaced with full-time courts, and this is good. A number of my
friends who were JP’s told me, “We do a better job than you can in putting out
local brush fires,” and they had a strong point in this area. We all must find
ways to put out the local brush fires, but we cannot revert to the justice of the
peace system,

‘What does the judiciary have to offer as a solution? What are its advan-
tages and disadvantages, and why should it be used? The judieiary has small
claims courts. Where there is no small elaims court functioning, these in most
cases can be established without new legislation. All that is needed is a little
pressure on the local court. The court solution has the advantage in that it can
be placed in operation in a short period of time with very little or no start-up
costs. It gives the parties a final, legally binding and enforceable answer to their
dispute. It is the fastest procedure to an ultimate solution and functions at a low
cost to the taxpayei. The major disadvantage is that it is a solution in an ad-
versary situation. It is always more desirable to have people work out an agree-
able settlement. But sometimes the costs are high, and the question is, should the
taxpayer be expected to bear this burden?

In November 1978, the National Center for State Courts released an excellent
publication entitled ““Small Claims Courts—a National Examination” by John C.
Ruhnka and Steven Weller. This study covers 15 small claims courts in all parts
of the country and of varying population sizes. It is an excellent sampling of the
courts and their activities. I know of no other study of such depth on this subject
and written in such an objective fashion, and I highly commend it to you.

I would like to point out a few examples of huw small claims courts are
presently meeting the challenge. Obviously, I will revert to my own experience
in our Hennepin County Conciliation Court. Our court started in 1915 and is one
of the oldest in the country. The name “Conciliation Court” comes from a
Scandinavian court discovered by a Minneapolis judge on a visit to his ancestral
homeland. Because of its long existence, the court is well known in the community
and is used extensively. There is a $1,000 claim limitation, but basically no other
limitations, so it is available to all in need. The filing fee is $2.00 which the legis-
lature may raise to $5.00 this year. The cost of handling a case is approximately
$12.00, and in this day and age with the obligation of all branches of government
to be cost conscious, this is an extremely reasonable level of expenditure for
dealing with minor dispute resolution.

In 1978 the court processed over 29,000 cases, and in 1972 will process over

32,000 cases. Cases are heard daily in the Government Center and on a regular
basis at the four suburban court sites. Claims can be filed at the Government Cen-
ter or any of the four suburban court locations every day that the court is open.
The cases are heard within six weeks of filing. There is a right of appeal, if the
parties are dissatisfied, to the County Municipal Court. The appeals are heard
within four months. The appeal rate is approximately 134 percent. Thus we feel
we have met certain of the essentials of minor dispute resolution, being accessi-
bility, low cost and rapid final disposition.
- We have been using lawyer referees for over eight years. This has worked
well. It has freed up judges for other work and has lowered our costs. We pay
the referees $75.00 per day. We have adopted certain innovations to improve
our functioning. We have grouped the automobile accident cases so that they
are .heard at one setting. It was found that a number of claims were being filed
aga,.mst launderers and dry cleaners, a field that needed expertise. Thus we
enlisted the help of the local representatives of the National Institute of Oleaners
& Lqunderers. They have provided us, at no charge, with .an expert at these
heg.rmgs. We set special calendars for collection matters, and it should be
pomtec} out that the accusation which is made that small claims courts are
collection agency courts is not true as only 25 percent of our volume are collection
agency matters, and as you will find from the National Center report, the allega-
tion does not bear water throughout the country.

I.n addition, we have set special calendars for housing matters which I will
go into in more detail a little bit later. '

To help the litigants understand the court, an easy-to-understand guide has
been publis:hed and widely distributed throughout the county, and you have a
copy of t.hls publication. Recently a four-minute audio-slide show was placed
in operation on the counter of the clerk’s office next to the courtroom. This ex-
plains the court procedures and is designed to alleviate some of the uncertainties
of the litigants before going into court.

Some might allege that the one weak spot in the system is that there is no
procedure within the court for the collection of the judgment. We are now in
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the process of providing further information to litigants as to the steps they
should take to collect a judgment when it is not paid by the losing side. To a
certain degree the problem of collection is also true with arbitration and
mediation.

The court provides one aspect that no other method provides, and that is
what I call “the black robe syndrome.” Many people really want to have someone
to tell their problems to, and is true even if they lose. They feel satisfied if a
judge (even a referee) in a black robe listens patiently to their complaints.

The court offers what I call a situs or setting advantage. The location of the
minor dispute resolution proceedings is in most cases all important. For prob-
lems between neighbors a local setting is fine, but for disputes between merchants
and consumers or landlords and tenants this may not be true.

We must remember that the ultimate goal is justice, and to accomplish this
goal we must not only do justice, but we must appear to do justice. Thus whose
turf or ground we are on may greatly affect the appearance aspect. I am not
so naive as to think that the courts are loved by all, but they do provide a neutral
ground, and dedicated judges can overcome the other problems.

Other communities have programs that Hennepin County has not yet adopted.
Portland, Maine, has mediation as a part of the small claims court. This is also
true of New York City in the Manhattan and Harlem courts and the court in
San Jose, California, has added both mediation and arbitration. In areas such
as San Jose and New York City with ethnie and language problems which we
do not have, this has been a great addition to the service provided by the court.
These are just a few examples of meeting the various local needs by the judiciary.

At the present time the National Conference of Special Courts Judges of
the American Bar Association (under the direction of the Honorable Robert
Beresford of San Jose, California), the National Judicial College, University of
Nevada, and the American Bar Association Special Committee on Housing and
Urban Development Law are establishing an educational program and seminar
to- be conducted at the National Judicial College for judges throughout the
United States to assist them in establishing or improving their procedures for
handling small claims in dealing with minor dispute resolution.

The most rapidly growing area of minor disputes is in the housing field. These
matters basically fall into three categories: First, code violations which are
criminal in nature; second, eviction matters; and third, claims for damages,
rents or deposit refunds. The last two are civil in nature. The eviction and code
matters ean only be handled within the judicial system, The claims matters can
be handled outside of the system. Obviously, it would appear that the total an-
swer to all housing matters should not be separated but should be handled within
one system. This does not necessarily require establishing a housing court, At
the present time the American Bar Association Special Committee on Housing
and Urban Law Development is making an exhaustive study in this area with
HUD support. This program is known as the National Housing Justice and Field
Assistance Program. The report of this committee will be published in early 1980
and should be of great help and assistance to communities in dealing with their
problems in all thrze of the areas mentioned.

In addition to this report the committee is producing a quarterly information
bulletin and also is producing in cooperation with the Law School of Washing-
ton University, St. Louis, Missouri, the issue of the Urban Law Annual which is
to be released in June, 1979 which will be solely devoted to housing matters and

will be the only presently known compilation of this magnitude dealing strictly .

with housing matters.

To return to my provincial nature, we feel we have made great strides in han-
dling housing matters without establishing a separate housing court. These mat-
ters are probably the most emotion-packed next to domestic disputes.

Thus we embarked upon a program whereby we have brought together repre-
sentatives of both the landlord and tenant groups and formed a committee headed
Ly one of the judges. This committee meets regularly. The committee has agreed
upon a form of summons and information folder to be attached to the summons
in eviction matters. These are written in simple, understandable language to
assist the parties, particularly tenants, in knowing their rights and in preparing
themselves for the court proceedings. The committee has agreed upon a system of
a hearing officer working with the judge in eviction matters to handle the de-
faults and thus reduce the time of litigants being required to wait in court.

Eviction matters in the court are increasing at the rate of over 1,000 a year,
but with this system we are able to manage the caseload.

At
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Code violations are set for one day i

. 1S § ¥ each week. The City Attorney's office ha
p.ss%gned one asswtqnt to 1_1;111(119 these matters, and he is well preparesd and vgrseg
in the code and brings with him the ingpector to court even on the defendant’s

E[:he hou‘sing claims in conciliation court are set on a speeial calendayr., We have
a group of 14 lawyers who are well trained in housing matters who h’ll.ldle thes
calendars. We have regular refresher programs for them ) °
We have been successful in Hennepin County because oi’ three factors: the
great help of our former administrator, 8. Allen Friedman, the willingﬂeés of

the judges to try new innovations \ i
o apages to 1y | and the support of the Hennepin County Board

‘I hope that you will find the materials whi i
L I . _the 'hich you have received, includin
ou(L1 Lilmlmal report, the Conciliation Court Guide and eviction forms, ,of interesgt
anI t?l p to y‘ou. We Welcomp your inquiries and visits to see our system.
rescl)]l utigxﬁﬂgd;ﬁllofcgour de_%lsxo%l h(gwlr to handle the problems of minor dispute
our community, don't leave the judiciary out of ; i
whatever route you take. Look to the instituti : S lanoing,
. stitutions that you already hav h
you and I have an obligation to the tax y ' fovs, Talter oot
xpayer to be cost conscious. Tailor v
program to meet the needs of your community. There i ionwi olukion.
Beware of the loud voices as all too often i s aren it nas bee ponide solution.
: ¢ : L en in this area it has been four
are dealing with emotion and not sound reason or understanding, Bflegrtlijgtlﬁlilgg

that the ultimate goal is justice, and to i i
do Justice bat yoeiotl 18 justicé. accomplish this goal you musti not only

TESTIMONY OF HON. ROBERT 7, SHERAN, CHIEF JUSTICE OF
MINNESOTA; CHAIRMAN, COMMITTEE ON FEDERAL-STATE
RELATIONS CONFERENCE OF STATE CHIEF JUSTICES; ACCOM-

PANIED BY HARRY SWEGLE WASHINGTON LI
, AISON, NATIONA
CENTER FOR STATE CGURTS’ o

ﬂldge SHERAN. Thank you, Mr. Chairman.
The Conference of .Chief Justices is grateful for this opportunity
;o goﬁnﬁent on the Dispute Resolution Act as proposed in H.R. 2863
tlne ZLR. 37. 19. We support t;lns legislation in principle and commend
1¢ Lommerce and Judiciary Subcommittees for the thoughtful con-
szdeeratlon they have given to it, N
appreciate the privilee i i i
makepsl;me oenerallo gvﬂ‘e?% of be1’1_1%~ a}nle to file this statement. I will
this hoome g . servations with respect to the subject matter of
ap'propriateg.’ and then respond to such questions as may be considered
1l‘ilelDeclarat10n of Independence has declared that all men are
lclla eated Squalr and equally entitled to life, liberty, and the pursuit of
pi)ln(n% We know that if over 200 million of our citizens are to
(l)llll;iléet(l)l beé lllilr)tirfy, agd happiness, czach in his own way, there are
und, any conflicts and dispures which require resolution.
¢ know that in a society which places great emphasis upon the
manufacture and distribution of goods, particularly consumer goods
many of these disputes will relate to the products which are made
available in such abundance to our citizens, Housing is essential. Fre-
quently housing is available only on a rental basis, so there are bound
to be controversies and disputes springing from the relationship of
landlord and tenant. As our population tends to become more urban-
1zed, drawn together more tightly into the laroe metropolitail areas
there will be conflicts between neighbors lixrillg?n such prdximitv one
to another as to bring to the surface differences which in an earlier and
more agrarian society might not have surfaced. (
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We know too that as family ties become less strong, as the commit-
ments to family unity become less deeply felt, we will have our share
of family disputes that require resolution. There is & joint Federal-
State responsibility that disputes of these kinds find resolution. From
the standpoint of the citizens the problem is to find a method of dispute
resolution; to them, whether Federal or State governments provide
it is not all that important. The imperative is that some method be
provided so that disputes can be resolved and people can get on with
more constructive efforts in more productive fields.

That is why the Conference of Chief Justices has committed itself
to the belief that the responsibility for the resolution of disputes,
whather they be minor or great, is a joint Federal and State respon-
sibility. We have committed ourselves to cooperate with the institu-
tions of Federal Government and most specifically the Congress of
the United States, in exploring the problems and suggesting reasonable
solutions for them.

We believe that in many significant respects the Dispute Resolution
Act, which for consideration by this joint committee, recognizes
the proper allocation of authority and responsibility between Federal
and State Governments. We think it entirely appropriate, for example,
that the Federal Government establish an institution which would
serve as a clearinghouse for information with respect to minor dis-
putes, which would provide technical assistance to the States in pro-
viding an answer to the small dispute resolution problem, and which
would make available seed money in some instances to get suitable pro-
grams started. We believe, however, that the basic responsibility for
settlement of small disputes as well as major disputes must continue
to be in the States. It is important to bear in mind that from a stand-
point of volume, somewhere between 90 and 95 percent of the disputes
and controversies occurring in the UnitedaStates are and will continue
to be resolved through State court systems. ,

It is important then that State court systems fulfill their responsibil-
ity in addressing these problems and that the Federal Government be
vigilant to avoid intruding in an area which by its nature is better
reserved for the States. But insofar as the functions that are outlined
in these bills are concerned, we see them as being appropriately Federal
functions in providing funding, technical assistance, an informational
clearinghouse.

‘We think it important to recognize the role of the Federal Govern-
ment calling to national attention the existence of such problems as
the inability of State court systems to provide effective means for the
settlement of all minor disputes. We recognize and pay deference to
the leadership of the Chief Justice of the United States, and others,
in directing our attention to the fact that there are many disputes
which have not been given appropriate forum and that there are
methods by which these disputes can be addressed and settled, such as
mediation, conciliation, and arbitration, which could be employed
more effectively than they have been in the past, but which should
supplement State court systems and State court services rather than
replace them. This is so because there exists within our State court
systems an institutional character; a vast fund of experience in dispute
resolution ; established administrative structures; a deep commitment
to the duty of resolving disputes in order to improve the well-being of
the public generally.

B
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In dealing with those probiems, there should be no intrusion upon
the independence of State judicial systems or any allocation of func-
tion which is not fully consistent with the doctrine of separation of
powers. This is the reason why the Conference of Chief Justices has
some reservations about the legislation, springing from the fact that
the administrative authority, the fund allocation authority, is placed
in the Office of the Attorney General of the United States, not for lack
of confidence in that Office or its incumbent, the fact is that we regard
the Attorney General of the United States as one of the great exponents
of the independence and worth of State court systems—but because we
believe the problem to be as simple as this:

If the Federal Government believes that the Office of the Attorney
General of the United States as a part of the executive branch of the
Government should not control the operation of the Federal court
system, then the Office of the Attorney General of the United States
should not significantly influence the operation of State court systems
by control of funding decisions or in other ways.

‘We appreciate the fact that the problem presented here is not easy to
resolve. We have addressed it and now have a task force report which
has the approval of the executive committee of the Conference of Chief
Justices which deals specifically with the question.

It proposes that the distribution of Federal funds in aid of dispute
resolution in the States should be through a Federal institution created
by the Congress, separate and independent from the executive depart-
ment of the Federal Government with policy decisions determined by
a board comparable to the Legal Services Corporation appointed by
the Presid-nt, confirmed by the Senate, and made up of people experi-
enced in State judicial systems. In due course a bill embodying the
%reation of this institution will be presented for consideration by the

ongress.

Ingthe. States there have been experiments in the field of dispute res-
clution which are consistent with the principles which I have men-
tioned and +which I think you will find useful to examine as you pro-
ceed further with analysis of this bill. :

Those with which I am most familiar occurred in the State of
Minnesota where we have in Hennepin County, our most. populous
county, a conciliation court where we are able to process some 30,000
minor disputes per year at a total cost of approximately $10 per dis-
pute with a user cost of approximately $2 per dispute.

The persons who act as judges, referees arbiters, whatever the pro-
per term might be considering their function, are not judges, but are
lawyers who are recruited or volunteer for the purpose and who are
able to carry out what is generally regarded as a very effective minor
dispute resolution process within the judicial system itself. In addi-
tion, the municipal court in the county of Hennepin diverts to neigh-
borhood resolution centers for conciliation and mediation approxi-
mately 10,000 matters which would be misdemeanor prosecutions Res-
olution on a neighborhood mediation and conciliation basis is at
approximately a 90-percent level of success.

Of all the States in the Nation which have been able to put together
minor dispute resolution mechanisms within the judicial system. I
think that the State of Florida has been most successful. I am going
to defer any questions in that regard to Talbot D’Alemberte, who is
from Florida, whose direct experience is greater than mine. He will
be testifying shortly.
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In summary, then, members of the committee, the Conference of
Chief Justices supports H.R. 2863 and H.R. 8719. We believe it would
be better te cover both civil and criminal matters.

We have the reservations which we have mentioned with respect

-to the placement of the authority for fund allocation in a part of the

executive branch of the Federal Government. We tender as our solu-

~tion to the difficulties the task force report and accompanying legis-

lation which will soon be available to those of you who are interested
in reading it. . : :

I would be pleased to respond to any questions. ‘

Mr. Kastenmerer. Thank you, Chief Justice Sheran, for that state-
ment. It is very helpful. <

Both the subcommittees are aware of the work of the Conference
of Chief Justices and the State judicial task force that has produced a
report which I think many of us would like to avail ourselves of at
some time in the future on the sensitive question of Federal-State
judicial relations. '

In that regard, to what extent do you see the minor dispute mecha-
nisms created as <xtensions of or adjuncts to the State courts rather
than as alternatives that might incidently handle matters which might
otherwise go to the State judiciary.

If in fact they are the latter, then it seems to me the question be-
comes what is the interest of the State judicary and will Federal fund-
ing conflict with this interest. Depending on how one answers may be
very important. So, are these dispute resolution mechanisms exten-
sions of or adjuncts to the State judiciary, or are they quite separate
and different animals?

Judge Smrrax. To begin with, Mr. Chairman, I acknowledge that
if mediation, conciliation, and arbitration employed in minor dispute
resolutions are separate and distinct from the judicial process, the
concerns that I have expressed may not be relevant.

But it is very difficult to have an effective mediation, arbitration, or
conciliation service without being able to move the problem into the
court systems for enforcement.

The enforcement of judgments would have to be done by recording
the judgment in a court employing the mechanism for judgment en-
forcement through the courts. Neighborhood resolution of disputes
which might otherwise be misdemeanors, for example, cannot be fully
effective unless someone makes a determination in the court system
that the case be diverted from criminal prosecution to neighborhooa
resolution or conciliation.

Conciliation or mediation at a neighborhood level is going to be
more effective if the participants know that the alternative is a return
to court, and the processing of misdemeanor complaints.

In short, Mr. Chairman, my view is, and our experience in Minne-
sota. suggest it to be a fact that processes of dispute resolution in
the neighborhood of minor disputes are inextricably interwoven with
the State judicial system.

If T am mistaken in that, and that is a judgment matter for this
joint committee, then the other concerns that I have expressed are
less significant.

Mr. Eastenmerer. I suspect you are correct, although one model
that was discussed last year with the subcommittee in great detail—
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in the San Francisco area, appeared to be a mechanism unrelated to
the State}court system, excepting insofar as perhaps a district attorney
- dy know of a case and may acquiesce in its being disposed of in an

- informal way.

On the other hand, as you suggest, many other mechanism
clearly be tied to the j u,diciai’ systemg.g ’ d S

Judge SeErAN. I think in fairness this should be said :

State court systems should not try to impress their modes of dealing
with things upon other forms of dispute resolution if they can work
as well or almost as well separated from the court system. I have
serious reservatlons as to whether it can be done, but I think that
1s a judgment call for thisjoint committee.

Mr. Kastenmezer. I would now like to yield to Chairman Richard-
son Preyer, the gentleman from North Carolina.

Mr. Preyer. Thank you, Mr. Chairman, and I am honored to sit
with your distinguished committee here today.

. Mr. Chief Justice, we appreciate having you here. I used to be a
judge and my wife still likes to hear people call me J udge since she
says that makes her feel that I have a real job.

I wanted to ask you, as far as the administrative procedures of
this go, you suggest something like a State Justice Institute that
would be set up federally but would be an independent body, some-
thing like the Legal Services Corporation. One problem with that
1s a political problem, a kind of problem I didn’t have to deal with
when I was a judge, namely, that right now the public is skeptical
of setting up a lot of new institutions. In fact, we are busy trying to
dismantle some, trying to put an agency out of business.

Let me ask you the way you might ask a doctor for his second best
advice. Assuming that political imperative was such that we felt we
couldn’t set up a new independent agency, do you see any other in-
stitutions that are existing today that might be able to do the job?

For example, something called the National Center for State Courts,
could they handle this situation or the Federal Judicial Center? Do
you know of any existing bodies that might be able to handle this?

Judge Smrrax. I would like to answer that question in two parts:

The fact of the matter is that Federal funds have been made avail-
able to State court systems principally through the LEAA for the
past 10 years, with the allocation of these funds being made through
the LEAA, which is a part of the Office of the Attorney General of
the United States.

I would have to acknowledge, and I think this would be true of
practically every chief justice, the Federal funds that have been made
available have been made available with a minimum of intrusion upon
State court operations and have been used with great success. So it
can be done and is being done. But we have had less success than we
would have had if we had not been involved in a process which treats
the judiciary, a system of corrections and a system of criminal appre-
hension, as being all part of one homogeneous mass. Restraints on
what we were able to do have come from that. I think that we would
have been able to divect the employment of these funds more effectively
had we not the separation of powers problem which I have mentioned
before. But it did work and good results were achieved. ‘
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People have looked to other institutions as being a better place to
put the authority. One thought was the Federal Judicial Center which,
though it is a Federal agency, is a part of the judicial branch of
Government, more closely related to the State judiciaries. But my
impression is that the Federal judiciary is not interested in taking on
the problem of allocating Federal funds to State courts, their posi-
tion being, as best I understand, that if they perform the functions of
operating a Federal judicial system, this is about as much as they are
equipped to do or care to do. ~ :

The National Center for State Courts is an institution which is
policy-directed by State court systems. At the National Center at Wil-
liamsburg, it has a staff of people who provide aid and technical assist-
ance to the States. But my impression is that the National Center for
State Courts has not wanted to assume the responsibility of fund allo-
cations as between competing activities in the States or as between
competing ‘States. It has felt that its function should be to act on a
contract basis for the States or State agencies carrying out a project
employing their technical skill and resources to implement a funding
determination already made. The National Center of State Courts
would have a very significant role to play were we to move ahead with
the State Institute for Justice, but it would be in the form of imple-
menting programs which had been decided upon by the State Institute
of Justice rather than making the funding and policy decisions that
would have to precede the implementation program.

In summary, I must acknowledge that there are ways of doing it
other than the establishment of a separate corporate entity. Our be-
Lief is that to establish such an entity would be much the better way to
accomplish the same results with greater efficiency. The political prob-

lems that follow from that I don’t profess to have any particular
competence in dealing with.

Mr. PreyEr. Thank you.

Mr. Kasrenyerer. The gentleman from Michigan, Mr. Sawyer.

Mr. Sawyer. I have just a couple of reservations and I would like
to just throw them out to see what your response is, Justice Sheran.

‘Wouldn’t this function seem to fit more properly with the opera-
tion of a prosecutorial office or a district attorney’s office? I know
from experience that a nuinber of these offices delegate a couple of
lawyers to handling these matters, since most of them really are kind
of quasi-petit criminal in nature. For example, somebody throwing
garbage over somebody’s fence, or trespassing, or hitting somebody’s
kid or something like that.

Don’t you think that such offices are a proper place as opposed to &
judicial system for handling these matters?

Mr. Smeran. In Hennepin County, that is where the responsibility
is placed—in the city prosecutor’s office—and it works out effectively,
but I think it works out effectively because the city prosecutor and
the Hennepin County court administrator have worked out between
themselves a method of operation that makes it possible for them to
cooperate effectively. ,

Mr. Sawyer. I was a county prosecutor. For awhile we delegated
- two lawyers to spend their time on this. They used to affectionately

call it the “bitcher’s bench,” because you kind of got that impression.
Until they are in that business I don’t think anyone fully appreciates
~ the volume of these neighborhood disputes, that just seem to fester
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and go on. They are not called to a lawyer’s attention normally, and
probably not much to a judge’s either. However, they are certainly
there, and they are tinder for all kinds of more serious trouble. Up
until recently we just could not afford to allocate lawyers’ time to
these matters, it would keep the lobby full all day. .

It just seems to me, though, that most of these kinds of complaints
come initially to the police agencies, who then politely refer them to
the prosecuting attorney’s office, because they do not know what to do
with them. Then it is sort of the buck stops there and you try to work
the problems out. I just wonder if maybe LEAA, assuming we were
going to go with such a program, I just wonder if maybe LEAA might
not be an agency that could handle that kind of problem. It is an
agency already in place which deals with the prosecutorial function

uite extensively and also with the courts. What would you think of
that approach ?

Mr. Sueran. The significant work that I know about has been done
through the city prosecutor’s office. The city prosecutor’s office has to
work with the courts, No. 1, in securing diversion of cases from
the misdemeanor calendar to the neighborhood settlement process. It
must 1ook to the courts to deal with the fines or imprisonment for those
people who come back in the court system as misdemeanants subject to
prosecution. . ' .

Mr. Sawyer. Most of the types of disputes I am talking about, it 18
up to the prosecutor to introduce them into the court system. Usually
these are the kinds of petty disputes which are potentially serious, that
you try and work out, knowing that the court system 1s burdened.
Since these cases are already in the court system, it is not so much 2
question of diverting them before they are introduced into the court
system. f

Mr. SuERAN. Before charge?

Mr. Sawyer. Right.

Mr. SHERAN. Yes. . .

Mr. Sawyer. Which is where 90-odd percent of the kinds of things
I am talking about are. .

Mr. Suerax. To the extent that it is true, that you can deal with
these problems without involving the court system, then I see no reason
why the court system should impose its authority on the process.

1);1 the county in which I have experietice, which is the county of
Hennepin, they deal with 10,000 minor disputes through neighbor-
hood resolution center in the course of a year at an approximate cost
of around $40. Through our conciliation court system we resolve 30,000
problems in the civil, not in the criminal field, at a cost of about $10 a
anit. If you can categorize the disputes and take those out of the court
system that are not affected by it in any way, I see no reason why the
court system should be turf protecting, so to speak, in the dispute
resolution department. ] .

T think that the bulk of disputes including small disputes are going
to find their way into court one way or another to be dealt with effec-
tively, and if I am right in that—TI am not 100 percent sure that I am—
then I think the State court system should have some significant part
in the decisionmaking process at the State level.

Mr. Sawyer. Thank you.

Thank you, Mr. Chairman. That is all.
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Mr. Kastenmemr. The gentleman from California, Mr. Danielson.

Mr. Danterson. Thank you, Mr. Chairman. o

Mr. Chief Justice, it is a pleasure to hear you again. I tend to share
some of the feelings of all of my colleagues here apparently. My con-
cept of what we ought to be doing may not be exactly on all fours
with all of them, but I do not think that ultimately the minor dispute
resolution should be a Federal function. ~ :

We are dealing with people at the really genuinely grassroots level,
and I really do not see much of an appropriate role for Federal juris-
diction. I do hope we can do something, however, in the way of financ-
ing the experimental basis for dispute resolution so that we can have
some models set up, we can carry out the experimentation as to what
works and what does not work, and hopefully State, county, and local
governments will take advantage of the experience and then go ahead
and do it themselves. .

I fully agree with Mr. Preyer. We have already entered into an
era of austerity. Those who think it is just coming I do not think are
really in touch with the home community too well. I think the public
will accept the use of Federal funds to experiment in this matter and
set up pilot projects, but today not a permanent involvement.

As to Mr. Sawyer’s comments, the gentleman from Michigan, it is
true that district attorneys, prosecuting attorneys, receive a great deal
of this sort of work that comes in off the street I guess or is just
referred there, but I think that a lot of people in the area that I rep-
resent are sort of turned off against courts, against prosecuting attor-
neys, and we have a city attorney in Los Angeles who is a civil coun-
terpart of the prosecuting attorney, not the criminal part. A lot of
people are very reluctant if not afraid to come in and talk to these
people. When they see a city hall, they go the other way, and that is
why I would really Iike to see the dispute resolution facilities out in
the neighborhoods, where people can attend them without feeling that
they are going to court.

Most of the people in my district who would use these services can-
not stand the sight of a courthouse or the sound of the word lawyer
or court. It is just something that they do not want, so if we can work
in that direction—and I am supporting the bill. I think the role of the
Federal Government here should be to provide a little bit of financing
and some experimentation and sort of an overall assistance to State
and local government until we get these programs on the way, but

then I think we should get out of the way. That is really my attitude.

I certainly welcome your experience from Hennepin County. I know
you people have done very well up there. I think people do well in
many parts of the world, but we are talking about, as Mr. Sawyer
said, quasi-criminal and small civil matters, but nevertheless very
heated, and we have got to find some way to calm them down.

I thank you. I yield back my time.

Mr. KasTeNMEIER. The gentleman from North Carolina, Mr. Gudger.

Mr. Gupeer. Thank you, Mr. Chairman. I merely want to thank
Chief Justice Sheran for bringing us this important message and
pointing out ultimately such attempts at resolution of grievances and
disputes as may be undertaken by arbitration and similar functions
may have to rely upon the courts for enforcement, and that the prob-
lem of simple process still is a judicial and an administration of justice
function, where the court’s interest must be recognized.
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I am particularly gratified t i i
: cularly g o see this Resolution No. 2 ad
iIge'bl uary 1_.0,.111 which the Conference of Chief Justices reco m?iggs %h(z)),lé
1s proper for the Congress to relate to this problem, and feels that

1t can be dgne within the constitutional and other strictures which
you have pointed out to us, Thank you for your comments
Mr. Sueran. Thank yolu. ' .
Mr. Kastenymemr, The ¢

again today, Mr. Justice Shersn,

That concludes testimony from Chief Justice Sheran. The House is

voting on t} : i ill r i
o egC o e floor, and the committee will recess for 10 minutes.
%{f’ I\.‘éSTENMEIER. Tlhe committee will come to order
OW W& are very pleased to hear from our second witne :

, ‘ . ‘ SS .
l\]}a:nll\ezl Jc.ll\{e.a,dm, Assistant Attorney General, Department, of J u];;rig(:f
Aél N 1?12; d Sziti?) lllleétfd ;i %’l}e DI(_J,Ipa,lrtm%lt’s Office of Improvements in the

‘ ustice. e has been of enormous 1 -
cozﬁgxmttee alllld to the %—Iouse Judiciary Committee. el to the sub
ormy colleagues I would like to Jist is cr i
or my ¢ g some of his eredentials, X
c.otmn}g X;p Washington Mr. Meador was professor of law at the Tgixfrgi'e
Sity of Virginia; prior to that, dean of the University of Alabama Law

School, a Fulbright scholar i ]
¢ g ar, a law clerk to Ch
and an author of a number o,f books andtqrticle;.e  Justice Hugo Black,

Throughout his life he has beon g motivating force behind Improv- |

ing the delivery of justice in tho United St

. 1c Unite ates. Indeed, we are sad-
?Ifli%;bgvgllll?; thoughtt:: OC{.’ lolsmfg h}l1m back to law teaching in August,slr)ft

¢ » & great deal of what he has been interested in is bein
plﬁ)lcqsseél by the Congress, and asswming that some good portion gf‘i%
}vﬂ In fact be enacted, 1t will be a testimonial to his work and his
ntiuence and his inspiration in the past several years.
I am pleased to greet Professor Meador,

Professor Meador, you may wish to introduce your colleague.

IESTIMONY OF DANIEL J, MEADOR, ASSISTANT ATTORNEY
GENERAL, OFFICE FOR IMPROVEMENTS IN THE ADMINISTRA-
TION OF JUSTICE, U.S. DEPARTMENT OF J USTICE; ACCOMPANIED

.BY PROFESSOR MAURICE ROSENBERG. COT
SCHOOL OF LAW » COLUMBIA UNIVERSITY

Mr. MEeapbor. Thank y i '

- Lhank you, Mr. Chairman. T appreciate th '
remarks, hear 4 : islation will wot
en%&ted? I am heartened by the prospect that some 1eglslat10nbwi11 get

ith me today is Prof. Maurice R
W ¢ . Mz Rosenberg of the Columbi i-
1\3 ersity ichpol of Law. He has been nominated by the Presiiia(’antgntlo
ecozne. ssistant Attorney General to head the Office for Improve-
llpgn S In the Administration of Justice commencing in August, when
I eng t,'s‘ub]ect, of course, to the anticipated agreement of the Senate
" am ﬁlgbhmd to have him here. He is in town today, and T thought
;ﬁ bxgggl mitteeeg ‘:X(zllcto%(la .opportumf]y to introduce him to these fwo
subec ¢ o this pro ‘ ‘ ] invol
lnlwlth the Gonnd. & process that our Office is so often involved
- am delighted to have this opportunit; i i
. . to ha; y again to testify f.
}Il)epaltmeqt of Justice in support of the Disgute Resolutign g.rctt h%
ave submitted a statement for the record, and I would like simply.to

ommittee thanks you for your appearance

I T e v



supplement that briefly and then answer whatever questions the com-
mittee may have.

Mr. Kastenserer. Without objection, of course, your statement will
be received for the record. " ‘

[The statement follows:]

STATEMENT OF DANIBL J. MEADOR, ASSISTANT ATTORNEY GENERAL, OFFICE FOR
IMPROVEMENTS IN THE ADMINISTRATION OF JUSTICE

Mr. Chairmen and members of the subcommittees: It is a pleasure to appear
before these subcommittees on behalf of the Department of Justice in support of
the Dispute Resolution Act (S. 423, H.R. 2863 and H.R. 3719). Dispute resolu-
tion legislation, as endorsed by the President in his February 27, 1979, mes-
sage on civil justice reform, can contribute significantly to the provision of full
and equal access to justice for the people of the United States.

A basic requirement in providing access to justice is the establishmient of
speedy and inexpensive forums for the resolution of disputes. Traditionally,
in this country, courts have been the principal official institutions through which
individual rights have been protectegd and the civil and criminal laws have
been enforced. In the past, courts were forums of last resort for disagreements
that were severe enough to benefit from the procedural formality of a trial.
Numerous less formal public and private institutions were used to settle the
relatively minor disputes of everyday life. These institutions included-justices
of the peace, neighborhood policemen, churches, schools, and the family. In con-
temporary American life, however, the role of these institutions has diminished.
As a result, today many minor disputes: either go unresolved or else find their
way into court. Those that are unresolved often grow into larger controversies
that cause anguish to individuals and sometimes lead to violence and criminal
activity that can cost society dearly.

Those minor disputes that result in court action often enter a forum that is
not ideally suited to resolve them. Courts depend for their legitimacy upon a de-
gree of procedural formality, including adherence to rules of evidence and pro-
cedure and the right of appeal, all of which contribtue to the need for representa-
tion by counsel. Bach of these elements may help to produce accurate findings
and impartial justice, but each increases the cost and delay of dispute resolu-
tion. Consequently, the expense of resolving a small dispute through full-blown
adjudication may exceed the value of what is at stake. This expense is borne
not only by the parties to a dispute but also by society as a whole. Courts are
expensive to maintain, and the more they are burdened with disputes that belong
in other forums, the less efficient they become at handling the business for which
they were designed,

Additionally, adjudication is not the process best suited for the settlement of
all controversies. It requires that there be a ‘winner and a loser, and it focuses
on the immediate matter in issue and does not examine and consider the under-
lying relationship between the parties. Indeed, judicial procedure by its nature
is adversarial and tends to intensify hostile attitudes. It is, therefore, often
inappropriate for solving controversies i which the parties share an ongoing
association.

Because certain types of disputes are best resolved through some mechanism
other than a trial, we cannot provide a remedy for all controversies simply by
increasing access to traditional courts. Although streamlining court procedures
will help to reduce problems of cost and delay and will allow the court to
process more disputes of the type they can most effectively handle, it is neces-
sary to explore and employ non-judicial alternatives to dispute resolution as
well. Rather than attempting to force disputes into existing forums, we must
experiment with new forums that are adapted to fit the disputes.

In line with that approach, the Department of Justice has established three
experimental Neighborhood Justice Centers that employ mediation techniques
to resolve disputes. Experiences to date show that the major categories of cases
involve disputes between landlords and tenants, consumers and merchants, neigh-
bors, and family members. During the first year of their operation, the three Cen-
ters resolved a total of 1,614 cases, 1,014 through hearings and 600 in the pre-
hearing process. The final evaluation report on these Centers will not be available
until next fall, but we find these preliminary results encouraging. They have
strengthened our belief that further experimentation with alternative approaches
to dispute resolution is warranted.
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Any of the bills now before these subcommittees, S. 428, H.R. 2863 and H.R.
3719, would allow the federal government to play a constructive yet appropriately
limited role in fostering experimentation in this area of primarily local concern.

The bills each have two principal components. One is a dispute resolution

resource center that would act as a national clearinghouse of information and

experience on minor dispute procedures. The proposed center would make the
information it gathered available to each state, it would conduct research and
demonstration projects, and it would provide technical assistance to state and
local governments and other interested groups to improve existing mechanisms
for dispute resolution and to create new ones. ‘

The second component would consist 0of a seed money grant program that
would assist states, localities, and private nonprofit organizations in establish-
ing new or improving existing dispute resolution mechanisms. The grant program
is carefully designed to limit the federal role to that of assisting in the initia-
tion of projects without assuming continuing long-term financial responsibility
for the support of these projects. Under the program, applicationg would be sub-
mitted to the Department of Justice by the agency or organization that would
operate the project. Federal funding for a project would begin to taper off after
the second year for 'which funds were available under both House bills and after
the first year under S, 423. Funding would terminate altogether after the fourth
year. ‘

Under both House bills the grant program is structured to promote experimen-
tation with innovatiye proposals by requiring the Attorney General—pursuant
to criteria established in conjunction with an Advisory Board which he would
appoint—to consider the mational need for experience with a particular type of
program, The Attorney General and the Board, however, would also be required
to take into account the population density and financial need of states in which
applicants are located, in order to ensure that the money will reach those areas
where it is most needed.

The grant program will allow support for mechanisms to resolve disputes in a
variety of substantive areas and a variety of general and specialized forums. For
instance, to resolve disputes involving family members or consumers, the pro-
gram could fund projects that are not limited to any single subject matter, such
as Neighborhood Justice Centers; the program could, however, also fund special-
ized projects such as consumer action programs or family dispute mediation
centers. General and specialized forums could be funded to handle other inter-
personal disputes such as those between neighbors, and other economic relation-
ships such as those involving landlords and tenants.

It is expected that the program will fund formal, as well as informal, dispute
resolution mechanisms. Formal approaches:to minor dispute resolution, such as
small claims- courts, would benefit from the program. Although some localities
have successfully established small claims courts, other communities have been
less successful or have not tried to develop such mechanisms. This program would
lhelp to generalize the experience of the more successful communities, as well
as to fund experiments to improve aspects of the operation of existing small
claims courts—for example, through the improvement of means for enforcing
small elaims judgments, This broad range of experimental programs will help
us to determine what disputes are best suited to what means of alternative
resolution. '

The bills place administration of the Dispute Resolution Program with the
Attorney General and leave to his discretion the specific location of the program
in the Department of Justice. We think that discretion is best left to him because
of the number of unresolved variables remaining. Until the amount and sources
of funding available to the program are determined, it will be difficult to assign
responsibility within the Department. At this point, however, it seems clear that
the Office for Improvements in the Administration of Justice will play some role
in' administering the program, though the exact parameters of that involvement
have not been determined.

There is experience within the Department of Justice in the administration of
grant programs. My office directs the Federal Justice Research Program which
awards contracts for the conduct of research into various aspects of our justice
system. The Department’s Antitrust Division administers a grant program to
state attorneys general to bolster state enforcement of antitrust laws, In addi-
tion, of course, the Law Enforcement Assistance Administration distributes hun-
dreds of millions of dollars every year in grant money to states, localities, and
private organizations. Consequently, there is no dearth of expertise or precedent
for the management of the grant program within the Department.
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The location of the resource center likewise would be determined by the Attor-
ney General. One possibility would be to arrange with private non-profit orga-
nizations through competitive bidding for the operation of the resource center.
In this way, it would be possible to avoid large operating expenses and the crea-
tion of new bureaucratic structures, while at the same time drawing on the
knowledge of outside experts in the dispute resolution field. Alternatively, the
center could be located in proximity to the grant program, wherever that might

be. ,

I wish {o emphasize that the Department of Justice supports adoption of the
Dispute Resolution Act as a limited, experimental program. We do not believe
that it should be a separate, new grant program. Rather, it should be funded
out of existing Department funds for fiscal years 1980 arnd 1981. Thig approach
is consistent with the need to restrain federal spending while responding to the
justice requirements of our society.

In conclusion, this legislation would help communities to provide effective re-
dress for a broad range of minor disputes. By experimenting with alternatives
to a formal hearing before a judge operating under strict rules of evidence and
procedure, we can point the way toward fair but considerably less costly and
time consuming resolutions. The Department of Justice supports the prompt
enactment of legislation to create this valuable program.

Myr. Mzapor. On behalf of the Department, I want to commend both
subcommittees for collaborating on this act and for scheduling this
hearing so early in this Congress. We share the hope and expectation
voiced by the chairman just a while ago that these subcommittees will
work together and produce a bill which has a high degree of consensus.

These three bills go back in their development to 1977. At that time,
and as a result of a high degree and widespread degree of interest
in this whole matter of dispute resolution, there were considerable
discussions about legislation that would enable the Federal Govern-
ment to play a constructive and yet limited role in the development
of this movement. There were a number of conversations among rep-
resentatives from executive departments and agencies of the Gov-
ernment, Members of Congress, private groups, lawyers, judges, and
others, That process culminated in the development of S. 957, which
passed the Senate in the 95th Congress.

Two hearings were held last year, as the chairman noted, one by

each of these two subcommittees. Indeed, as you know, the House took
up the matter on the floor. The bill got a majority vote but was not
enacted because of the two-thirds requirement under the suspension
rule,
The point in my reciting all of this is simply to underscore the fact
that the bill has had a substantial degree of consideration from a wide
perspective, and we believe that the legislation is now ripe for
enactment.

The interest in this measure comes about through a set of condi-
tions in our society which have been mentioned by Chief Justice
Sheran. I will not detail them at any length. I would, though, undex-
score that it is important to keep in mind the conditions in society
which this whole movement and this bill are aimed at.

In any civilization where a large number of people live together,
there inevitably will be a whole range of controversies erupting from
time to time. These disputes are spread out along a spectrum. On the
one end, there are the very minor daily irritants that go away almost
as quickly as they arise, or which get settled quickly betiween the
parties. Controversies range from those minor things on through dis-
putes that are more difficult and irritating, which require some kind of
third-party assistance or judgment to resolve. And they range all the
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- pute, but it can also be seen in disputes between neighbors, possibly

between landlords and tenants, and other situations where you are

" dealing not between strangers but between people who have ongoing

relationships and will continue to have relationships long after a
particular dispute has gone away.
Therefore, because of this whole combination of factors—conditions

- in society, the inappropriateness of courts as a means for settling

certain types of disputes—the movement has gained momentum in
recent years to look for other ways to solve problems. As a result,
there is a search for so-called alternatives to the courts or alternative

-dispute-resolving procedures. This is a healthy movement, and it

should be fostered, stimulated, and encouraged. That is what Con-
gress cax do through enactment of this legislation.

This is not a situation of second-class justice as against first-class
justice, although it has been characterized in that way by a few people.

-In my view, that is an inappropriate way to look at the matter. To use

an analogy, if a merchant has the problem of delivering a diamond
Ting across town, he can.do that through dispatching a deliveryman

Jn a 4-cylincder small car or evén on a motorbike. On the other hand,

1f a merchant has the problem of delivering a refrigerator across town,
he has to have something else—a pickup truck, a van, or some other
uch larger vehicle. -

‘That is not a question of first-class or second-class delivery means.
It is a matter of tailoring the means to the problem that is invelved.
And so it is with disputes. Disputes run across this whole spectrum in
size, in nature, and we need means that are tailored to the dispute at
hand. It is not necessary to have the same kind of process for every
kind of dispute. o, ‘

Anunderstanding of this concept lies at the heart of this movement
to provide g/ nonjudicial alternative to resolve certain types of dis-
-putes. I think it is very important. _

There is much experimentation now going on. You have heard
some of these alternatives mentioned by Chief Justice Sheran when
he discussed the Minnesota program. You will hear from other wit-
‘mnesses in the course of these hearings about other projects, other pro-
cedures that are now in‘place, and you of course know about the neigh-
borhood justice centers that the Department of Justice is sponsoring.

All of these I view as experimental. Holmes said, “All life is experi-
ment.” T think that is particularly true in this search for new and
alternative dispute-resolving procedures. We do not want to set our-
selves into a concrete mold too quickly. We do not want to decide now
for all time what is the best means or whether the procedure is best
located at this agency or that agency. We need the greatest possible
degree of flexibility and experimentation at this stage, so that we can
learn more over a period of years ahead. After we have gained some
experience, we can gradually evolve the best design for procedures
: ’{)(;1 }'esolve the differing types of disputes. That is the idea behind these

Any one of these three bills would further that process, and the
Department of Justice is happy to support any one of the three. They
are substantially similar, with only a few small differences among
them, and the Department has no strong preference. We encourage
: \tge enactment of any one of the three or any hybrid combination of the
three. ’
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The program is placed in the Department of Justice by all three of

these bills. That location of the program evolved out of the processes:
running back to 1977. There was no clear consensus early on as to
where the program could best be located. I think the fact is that there'

is no ideal location. There can be arguments made against any one
location. -

In a way, the Department of Justice came into it almost by default.
No other agency or organization seemed to want it or seemed to thinl
that it was the best place, and the Department of Justice agreed, and
willingly agreed, to take it on. However, an affirmative case can be
made for the Department of Justice as the location for the program.

More and more in recent years, we have come to realize that the
Departme1_1t of Justice has a much broader function in our Govern-
ment and in the life of the country than law enforcement investioa.-
tion and advocacy as the Government’ lawyer. I like to think of it as
an evolrutlon toward what you might call a “ministry of justice” con-
cept. We have a-leadership role to play in improving justice at all levels
m this country, in spotting problems in the justice systems of the State
al%d. Federa] courts, in advancing ideas to cure those problems, and in
f)t;:5 n}ug;ijfgl Ing programs which foster the improvement in the quality

The dispute resolution program fits into that concept of the Depart-
ment of Justice. We should not confuse this program with what I bo-
lieve is a somewhat different matter. That other matter is the best
means of providing Federal funding to the State courts, Whatever the
level of Federal funding that may be provided to State courts, we do
need an effective and well designed means of getting those funds to the
State courts with the fewest problems possibl?:. I think a serious recon-
sideration of how that is done is highly appropriate for the Coneress
but I do not think it should be confused with the administration of this
program, which is net primarily a State court program. There is of
course a relationship, but the very idea of this prog?ram is to concen-

a7

trate on developing alternatiy i i
g atives to the courts, not to provide funding
to the courts themselves. ’ P nding
7 O.]f course, one point of impingement is that the bill do contemplate

\g t?l < on the small court problem, and there is an impingement on the
Le &t;e ]:t}ldlc({l_&l‘l(j.cs. &etstth% prn{mry thrust of the bill is not to provide

better tunaing to the State judiciaries to help them in their traditi
and primary roles. P ~ el raditional

Mr. Chairman, I think with that T will stop and attempt to answer
all%rlqu(}s{t;101ls the committees may have.
Mr. Kasrexammr, Thank you very much, Mr, N , Tor
com KA 3 v , Mr. Meador, for those
9&1 Rosenberg, de you have any comments of your own ?

, f ¥1. Rosensrre, Mr. Chairman, my only comments are that I am
delighted to be here at these hearings, and I am particularly delighted
al}d gratified by your recognition of Mr. Meador’s contribution to im-
provements in the administration of justice through histenure in office.

Mr. Kastennmerer. Thank you. . '
1113]*1: iloai\]rgqsoearera% guisflons {)?fi:'ll)efore I proceed I would like to yield to
1y cagues. X1rst 1 would like to recognize the centlems i-
no{?[, Mr. Railsbacl. L‘ sTieman ﬁmn Tk
Mr. R g T I - 3 135
ok I:’g_xxlr,ﬁ{x]gx. MEI.V Chairman, T want to thank you for yielding to
- L woulg like to echo what the chairman said about what is golng

O
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to be the potential loss to the Department of Justice when Professor
Meador leaves and returns to teach. As I recall the legislation that has
passed through this committee, many of the bills have been either di-
vected or initiated or helped by Dan Meador, so we are going to miss
you and want to wish you the best.
Let me just ask you about the desirability of having an advisory
board. How important is it in your opinion to the Department of Jus-
tice to have an advisory board, perhaps participating in selecting
priority projects?
Mr. Meapor. On the whole, I think an advisory board or committee
could be quite useful. It was not in the original legislation. It is not
in S. 423, From the Department’s standpoint, however, we do not
object to an advisory board. I think it could have positive virtues in
bringing a spectrum of views to bear on the development and ap-
proval of projects and project applications, and it might work to
1nsure a more balanced program of projects running across the whole
range of types of disputes as well as possibly geographically. So on
the whole we are fairly supportive of that idea, although it is not
at all an essential part of the program and the bill.
Mr. RammBack. My understanding is that right now there are three
LEAA-funded projects relating to neighborhood dispute resolutions
or community dispute resolution. What has been the experience of the
Department as to the kind of disputes best resolved by those tri-
bunals, or is it too early to tell?
Mr. Muapor. It is somewhat too early. I can give you a few figures.
There is substantial monitoring being done of those projects, and an
evaluation report will be available in the fall and winter of this year.
We have some interim figures, but there has been no overall evaluation
yet of the effectiveness and the quality of the work of these centers.
To date there have been something over 1,600 disputes settled by the
3 centers. The major categories of: disputes that have been resolved
in these centers are what could be called neighborhood disputes, dis-
putes among persons living close arounc -each other—disputes between
customers and merchants, landlords and tenants, that kind of thing,
and family disputes.
Approximately 45 percent of all matters that have come into these
centers have been resolved through the centers. XNow, of the remaining
55 percent of matters that were not resolved, we do not have detailed
breakdowns. A. large portion of those were not resolved because of
the failure of the other party to the dispute to come in. As you know,
these centers have no coercive power. It is entirely consensual and
voluntary, and one of the major obstacles to settling some disputes
is the unwillingness of the other party to come in. But even so, they
have settled 45 percent of everything that has come in the door.
Mr. Ramrseack. I was going to ask you to give us kind of a profile
of the various centers, but I do understand that we are going to have
another witness that apparently is the chairman of the board from the
Atlanta Neighborhood Justice Center, so I think I will defer my
question at this time. ~
Thank you very much. )
- Mr. Kastenarerer. I would like to yield to-the gentleman from
California.

Mr. Danrenson. I will pass. :

Mr. Kastenyrrer, The gentleman from North Carolina.

it
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Mr. Broymmrn. Thank you, Mr. Chairman. :

Representing the Commerce Committee here today in these hear-
ings, I am particularly glad to see you here, Mr. Meador. )

Let me ask you a question or two concerning the funding of this
program. It is my unqderstanding that the Department is not recom-
mending new funds at this fime. Is that correct ?
~ Mr. Mzapor. Correct. _

Mr. Broyarrrn., Where would the funds come from to administer this
program ¢ Would they come from LIZA A ? )

Mr. Meabor. Yes. It is the position of the administration that
LEAA funding could be used to carry out this program, and we do
not enderse or seek additional new funding for it. '

Mr. Broymrr. Then why would it be necessary to have a new pro-
gram? You have a program operating under LEAA now, as you just
testified, with free centers, and of course perhaps LEAA funds could
expand the program. '

Myr. Meapor. We think it is important to have the sanction and
express endorsement of Congress for this program. It is a two-part
program: one is tv create a resource center, and the other is to have a
grant program to finance fxperimental new ventures. ‘

It is arguable that cize could proceed without the legislation. The
three neighborhood justice centers are a limited experience. We be-
lieve that, in order to provide a sounder footing, we need legislation of
this kind to give an express endorsement and authorization for the
Attorney General to proceed in & much more systematic way involv-
ing a much more substantial amount of money than is involved in the
three neighborhood justice centers. One could argue we might be
able to proceed without it, but we would rather not. We think that
Congress should place its stamp of approval on a program of this kind.

Mr. BrovamL. Very briefly, how much is being expended per annum
in the operation of these three centers? :

Mz, Meapor. In round figures it is in the order of $200,000 per center
for the operations. That does not include the amount of money being
spent on the evaluation, data gathering, and monitoring that will go
into the final report on how they operate.

Mr. Broyarin. And you contemplate spending how much for fiscal
years 1980 and 1981 on this program ?

My. Mrapor. The assumption has been—and here again there is no
final decision on this—that if we were left to operate it out of LEAA.
funds, we would contemplate funding somewhere in the range of the
amounts of money specified in the bills, which is to say on the order
of $2 to $3 million for the resource center, and on the order of $10 to
$15 million for the grant program.

Mr. Broyarr. Who would administer the department within the
department, which office? ‘ : ~

Mz, Meapor. No decision has be¢n mads on that, and there has been
a deliberate decision not to try to settle on that until the legislation is
enacted. There are several possibilities. I will just mention two or
three for illustration. i ; g

One is that it could be housed in LEAA itself, that LEAA could be
the locus of the administration and operation of the program. A second
possibility is that it could be in the office which I head, and which

- Professor Rosenberg will come into in August, the Office for Improve-

ments in the Administration of Justice. A third possibility is that it

[



ot uD as a separate but not wholly independent office within
gﬁgl%ggasrtnllegt of J &stice operating under the Associate Atto?ni{
General or the Deputy Attorney General, something of tha{i 801.% :
fourth possibility is that it could be in the proposed National Dﬁtl fu e
for Justice, if Congress creates that as pending legislation cg s dmi .
So those are some possibilities, but it simply has not been hec‘il ogc .
We thought it better to wait to see if Congress would enact the legis-
lation, and then work out how best to administer 1t. having
Mr. Broyemr. I thank you for your response. As you know, mvhll}lb
testified before the committee last year chaired by our colleague Mr.
Eckhardt of Texas, that one of the concerns that the conferencetc§m£
mittee had, of course, is that of consumer disputes. We have fe% L ha
there should be more impetus on consumer disputes 1 this legisla -10%1(;
We felt that there is a need for an mexpensive, a fair, easy Wgy >
resolve consumer disputes, and as you very well testified, as _ocal}
mented here today, the cost of litigation 1s high and the presef;lt 3ut11-
cial system sometimes provides little relief for consumers, ana so the
fact that consumer issues in recent years have become more and more
kn?&v;nnational issues become national in scope, for example, we .hzﬁe
passed a number of laws in the area of consumer areas granting mlg 1ts
to consumers. For example, in the Magnuson-Moss Act, where we llav‘e
a procedure for class actions under certain circumstances where 1%17 e
has been a breach of warranty. We passed a Truth-in-Lending Act. N e
passed an Unfair Election Practices Act, and so forth. In other ng S,
what we are saying is that the use of Federal funds to promo ea or
improve alternative mechanisms for the resolution of consumer dis
putes in these areas and so forth we think is perhaps appropriate. ]
Now, on the other hand, I am concerned that where we ‘ili? -glomt(i
to be emphasiziag in this legislation the settling of neighbor 139
disputes, domestic disputes, as you pointed out, landlord-tenants tlts_
putes and family disputes and so forth—and some of these (}retpeﬂy
eriminal acts—it seems to me that this should better be left to the
States and that we have less justification for spending Federal moneys
S as. . .
m]tfhv?ro%alt;?if you would at least comment on this, the differences be-
tween the two committees that have jurisdiction over this bill. .
Mr. Mzapor. From the standpoint of the Department of Justice, Y{
take no real exception to the heart Of.Wh&t you have just Sa,lda}lalng Yy
that consumer disputes are a Very important category of disputes,
which should be addressed and will be addressed on any progran‘l;
under any one of the bills. We view that they are a major categma
of dispute which needs attention as part of this search for betit)er ant
alternative means. It is completely the contemplation of the d.epa%‘ -
ment that they would not be neglected. Indeed, consumer 1Sp1u es
‘form a major category of the matters already dealt with by the three
g hood justice centers. ) i .
ne&l:f %It‘:h(ér V.?‘LGW, which may or may not be inconsistent with you¥
own. is that we do not believe that the legislation in any program, o
+his sort should be confined exclusively to consumer disputes. as 1m-
portant as they are. We believe that we have a spectrum of dlspu’c;?~
Tere today which are troubling to the American people because o
inadequate means of dealing with them, and that consumer disputes are
simply one category of a whole family of disputes which need attention.
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It would be possible, of course, to set up a program that would deal

solely with consumer disputes. That could be done. We simply be- "

lieve that the momentum in this effort and movement toward develop-
ing new and alternative means should be fostered all across the board.
The climate of opinion we think is right. The interest is there in other
areas, and we see no inconsistency in attempting to deal with matters
other than consumer disputes at the same time that we are dealing with
them.

It may be that there are some common techniques, common proce-
dures, that can be employed in all of these. On the other hand, it may
develop that they are discrete categories of cases and that you do not
have an interchangeability of procedures. All of that we will find out
more about as we go along, but it just seems to us in the national in-
terest we should try to deal with all of them.

Now as to matters of peculiarly State and local concern—neigh-
borhood, family matters, and so on—we certainly think you are right
on that. There is no intention on the Department’s part, nor is there
any contemplation in these bills, that dispute-resolving procedures in
these matters would become a permanent, large-scale Federal enter-
prise. The role of the Federal Government here is very limited, as
was I think expressed earlier by a member of the committee. The role
is one of stimulating new procedures, financing some innovative pro-
jects, providing a little startup money to help States, localities and
private organizations develop these procedures. The program has a
5-year limit. The money is relatively modest. So we think this kind of
limited Federal role is very appropriate to achieve one of those objec-
tives in the preamble of the Counstitution, to insure domestic
tranquillity.

My, Broyarur. One final question, Mr, Chairman. And it ties in with
what Mr. Meador was saying at the end there. Is it the Department’s
thought that this program should have an end to it at some time? I
know, of course, you favor this as an experimental program, one from
which we can get answers, get some more facts and so forth. But you
are not contemplating this as a permanent program, are you?

Mr. MEanOR. No. we go with the 5-year provisions. ‘

Mr. Broym1irr. You feel that it should be a 5-year program.

Mr. Meapor. Yes; and of course at the end of that time if Congress
thinks some features of it should be continued—for example, the re-
source center might seem to have some appeal-—of course it can enact
new legislation. But we do think the bill is well designed with a 5-
year sunset, so to speak. ,

Mr. Broyuamz. Thank you very much.

My, Kastenmrerer. The gentleman from North Carolina, Mr. Gudger.

Mr. Gupeer. Thank you Mr. Chairman. I always enjoy tremend-
ously the testimony of Attorney General Meador. And I am particu-
larly enjoying it today, I believe, because I am the son of a lawyer
and the grandson of a justice of peace.

I see that in his remarks he gives credit to the justice of the peace
for having been an important part of our system of justice at an
early time in our history, and to have been able to dispense with prob-
lems that were peculiar to those days and time. , ,

And new perliaps as his function has passed into history, we are
finding a need to replace this particular person or this particular
agency within our society. o

&
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I particularly commend you for pointing out that in the typical
judical dispute there is a situation of winner and loser. And yet in
so many of our community problems there is a sustained dilemma which
cannot be resolved by a simple win or loss result.

T think the historic justice of the peace served as a catalytic agent,
an ameliorating agent, someone who -got neighbor back to living com-
fortably with neighbor in many instances, and not by harsh adminis-
tration of law, but by applying judgment and compassion and sym-
pathy to problems that required all three of these aspects.

I would like to hear you comment just a little bit further on that,
General Meador. That is, how you see that there could be developing
in our society a machinery whereby these sustained problems. the
domestic problems, the neighborhood trespass problem, the spite fence
problem, could be dealt with through new concepts of community
mediation.

Mr. Mrapor. Well, T suppose the best way to comment concretely
on it is simply to point to the experiences to date in the neighborhood
justice center that I know something about. However, I should say
you will have the head of one of them and the chairman of the board
coming in here later who can go into much more detail.

The idea is to have a place convenient at hand. The very name of
it, “Neighborhood” suggests that it is nearby, conveniently located, so
you you can walk or drive a very short distance to get there and not
have to go all the way downtown to the courthouse. It is'inexpensive,

informal. You walk in. You tell your problem to a staffer who is

there, who then matches your problem up with a trained mediator—
there are about 30 mediators in each center to call. They have different
specialties, so to speak. Some arve better trained and experienced in
consumer matters, others in family matters, others in neighborhood
matters, and so on. , '

The stafl person matches up the mediator with the problem. The
mediator takes over, attempts to get the other person in, and they
talk it out. "

The idea is to reach a practical adjustment of the problem. It may or
may not stictly comport with what a court would do it the matter. The
point is to resolve the matter at a lower level before it escalates into an
all-out adversarial battle in court, where you need a third party jude-
ment which Imposes a settlement, so to speak, on the parties. The idea
is that if the matter can be worked out in a way in which both agree, it
is likely to be more lasting, to have more sticking power, so to spealk,
and also to leave the parties in a better position as between each other.
This has been the case, I think, so far in those experiences. =

There are all kinds of ways the mediator works these out. Sometimes
it is by a payment of money. Sometimes it is by an agreement to pro-

vide certain other services in lieu of those which were provided. Some-

times it is an agreement simply to stop doing what you are doing in
exchange for somebody else stopping doing what they are doing.

The typical process involves a written understanding of agreement
at the conclusion which embodies what the parties agree to do. Ap-
parently there is some value in having a written document which each
party agrees to and signs, The legal enforceability of those documents
1s one of the frontier questions that really has not been probed very
far, and we have little experience with whether they are legally en-
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forceable. But if you get to that point, the original procedure has really
failed, because the supposed settlement of the dispute has come undone.

T am not sure whether all that answers your question. You will hear
a great deal more about this from the people who operate one of these
centers.

Mr. Guperr. Thank you very mmuch, General Meador. I yield back.

Mr. Kastenyremer. I would like to recognize the third gentleman
from North Carolina, Mr. Preyer. '

Mr. Preyer. Thank you, Mr. Chairman. And thank you, General
Meador, for your very interesting testimony. ’

I wanted to ask one question following up on what Mr. Broyhill
discussed.

The ‘Commerce Committee puts more emphasis on consumer dis-
putes, while the Judiciary Committee puts more on criminsl or quasi-
criminal disputes. And I think you indicated you feel this sort of
resolution should go across the board, consumers as well as criminal-
type problems. ‘

One concern I had was if we fund this out of LEAA, if we use
LEAA funds te stimulate local solutions, will we be barred under the
LEAA law from doing anything about civil disputes?

The reason I ask that question is I understand on the new LEAA
law, which is a bill which has come out of the House Committee here,
there is a section that says—

Notwithstanding any other provision of this title, no agency or other entity
that is established by this title shall concern or involve itself with the civil
justice system, civil disputes, or any other civil matter. ‘

Do you view that as barring the LEAA from using funds to
stiinulate local solutions to civil problems? -

Mr. Meapor. If those provisions were in the finally enacted hill, it
certainly at the least would pose a serious obstacle, I think, to the full
implementation of the program in these bills here today. I am not
prepared to say it would outright prevent it, but it would certainly
create a problem.

You have put your finger on a difficult subiject here, because we tallc
about using LIEA A funds for this program. The whole LEA A problem
is difficult because you don’t know whether at any one point in time you
are talking about LEAA funding as it now is, as it might be under
the TTouse hill, or as it might be under some other bill, or what.

Qur position has been that given LEAA as it has been, and still is
under existing law, and given something like the level of funding that
is in the administration-backed funding proposal, that funding this
program was feasible out of LEAA. I think if LEAA comes out with
the prohibition you mentioned on civil justice, it would substantially
impair the program; although I don’t know that it would completely

prohibit it.

As you know, by custom and evolution LEAA funding has heen
devoted to a number of matters which are essentially civil, on the
theory that they are closely and intimately related to criminal matters,
and that the criminal and civil after all cannot be neatly severed in
many situations. So it may be that under that theory, even with the
prohibition that you mention. there could still be some programs
funded. But T think that would have to be seriously thought through,
and it would be a problem. As you may know, the Department of
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Justice believes that the LEAA funding should not be so restricted,
that funding should be made available for both civil and criminal pro-
grams in the new reorganized version of LIEAA. _ _

Mr. Preyer. Thank you. I would like to ask a few questions dealing
with the differences between the House bill and the Senate version.

The House versions have a provision for an advisory board, while
T understand the Senate version does not. .

Do you object to having an advisory board to assist this program ?
And would you give the board more substantive authority? Do you
think we need an advisory board ¢ ‘

Mr. Meapor. We do not object to that board. As I said a little while
ago in response to Mr. Railsback’s question, we do not have any
objection to it. Indeed, I can see some positive values in such a board.
I don’t think it is essential, though. I think the program could be
run very well without it. However, it does meet the concerns from
some Ppeople about having broad-gauged input and perspectives
brought to bear on the projects. I do not think it should have any au-
thority beyond what its name indicates, an advisory body that the
Attorney General and the administrators of the program would look
to, to help them make the final judgments on what to fund and not
to fund.

Mr. Preyer, Perhaps this question has been asked already when I
wasn’t here, If so, just stop me. But the Senate version of the bill also
has a national priority projects provision, which would be entitled
to have money. We don’t have that in the House bill on the theory
that we would have greater flexibility in the program if you didn’t
mandate that use. Do you have any feeling about that situation?

Mz. Mzapor. We don’t have any strong feeling on that. I think the

funectional effect of the House bill would be about the same. The

whole point as to try to assure that there would be some effort in
the administration of the program to evaluate the various procedures
that were going on across the country and to identify those that did
seem to be particularly promising and effective, and then to promote a
wider usage of those. I think the language in the House bill, both
House bills, points in that direction, among the criteria, factors and
so on. So I don’t think it makes much difference whether you include
or do net include the national priority project language.

Mr. Preyer. Finally, there has been the fear expressed by some
that if you set up alternative forms to litigation, you are in effect
going to create a forum for second-class justice for the poor or dis-
advantaged persons. Do vou have any comment about that or anv
thonghts on how that could be avoided. ' :

Mr. Meapor. Yes. I think it certainly can be avoided. And I do
not think it is a necessary result of these programs at all. Tt is a
matter of tailoring the procedure to the nature and kind of dispute.
‘We simply don’t use the same procedure.

'We should not use the same procedure for every kind of dispute, any
more than an angler uses the same kind of lure for every fish or a
hunter would use the same kind of weapon for every game he was
going after. To me this is just commonsense. If you have a dispute over
a barking dog, you don’t need the same kind of procedure that you
need, for example, in an antifrust overpricing case, involving perhaps
millions of dollars overcharged to several hundred thousand consum-
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ers. All in all, you can draw all kinds of contracts and analogies. That
1s what is involved here, it seems to me. '

It is clear we do need to take care that we don’t assume a posture of
saying that because a dispute only involves a $100 or a squabble be-
tween neighbors, it doesn’t really make much difference how we treat
it, and what we do with it.

l \Vle want quality justice, but tailored to the nature of the matter at
and. ' - '

. 1 view these programs as broadening and increasing access to justice
in the properly understood sense. I say that because today for many,
many matters the only place to go is to a court, and if that is the only
place to go, you don’t have access to effective justice in many cases be-
cause of the inappropriateness of the court for reasons I have men-
tioned earlier on. .

So I do not share the fear that poor persons will be shunted to this
court. I Gc not think it is a necessary result. I think that it is a custom-
ary note we should always bear in mind, that we don’t want second-
class justice for anybody. " _

Mr, Preyer. Well, T think that is a very good answer. You have in
effect turned that argument against the users of it by pointing out on
the theory that the law forbids both the rich and the poor from sleep-
;lgg in t};ie %Jabl‘k_; where 3101% provide a magnificent court, you price the
DOOT out of business in that court, you are denying t} ] ‘

Thank you, Mr. Chairman. 7 0 CPRyIng them Justic,

I appreciate your testimony very much, Mr. Meador.

TMr. Kastenaremr, Indeed, 1t is very useful for the gentleman from
North Carolina, Mr. Preyer, to raise the question of the prospects for
the LEAA. and changes in if. It may be a very, very uncertain host at
best for this enterprise. o :

I think we might be well cognizant of it. Since its future is coverned
by a separate legislative process and, by otherwise separate funding, it
seein%s 11;115}2 1t is well to be aware of tlis difficulties, ’ =

ake 1t you are not in any way ¢ nrerned at all about the ration
of powers argument cited by Justice Sheran here. You ha,:es iggici‘f(l:gg
that you don’ really regar 1 the programs as creating forums that are
part of the existing State justice system or adjuncts to it as such, is
th% cm:;gect? : " o ’

- Mr. Meapor. Let me qualify my statement just a bit on the !
mean to suggest that these various dispute-rejsolvin;r_,r forums'.L g:nIddlc))lx}o?
cedures would not be part of a State system of some kind. State justice
system in the broadest sense. I think they would have to be so consid-
%1"(3(1; Tlley are certamlﬁr not Federal forums, at least in uny long-range
5111; 1%1;11 g:lz;{lent sense. They are local and Smte? or even private m some

d yet what I did mean to say is that they are not int; |
centrally part of the State judicigl systems in my view.n’ll‘tﬁg;tgggﬂ
be considered adjuncts to it. They are certainly related to the prob-
lems vrith which courts deal, namely, settling disputes, Yet they are
quite different in kind and different in approach. ‘ Y

The phl;ase “alternatives to the courts” I think ig expressive of
this idea. There is a search here to develop procedures outside the
courts and the traditional process. It is for that resson that I am
suggesting we don’t have to look at the problem of funding these
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enterprises as though we are talking about funding the State courts
themselves. I think that is a separate problem that does need attention.

There is no objection whatsoever to the suggestions of Chief Justice
Sheran that the Congress ought to look hard at this, and indeed give
some serious consideration as to whether there is not a better way to
structure a conduit for getting Federal money to the State court
systems. But T am just suggesting that we should not treat the two
things here as though they are one and the same.

Mr. Kastenyemr. In fact, really almost by a description of the
purposes as you stated, we don’t actually know the nature of each in-
novative enterprise that may be funded. We do not know what form
it will take precisely at this point in time. Isn’t that correct?

Mr. Meavor. Correct.

Mr, Kastenymermsr. Although I suppose each person tends to have
a model in mind. Am I correct?

Mr. Mrapor. Yes, sir.

Mr. KasteNMEER, And if that is the case, the model you might
have in mind is the neighborhood justice center, since you have exper-
imented with it, and since it is an alternative dispute resolution mech-
anism of a sort. That would be the most referred to model in terms
of your frame of reference, is that right? o

Mr. Muapor. Well, it is one. I certainly don’t want to limit it to
that. You have other things, such as the Conciliation Service that
Chief Justice Sheran talked about, which is actually based in the
prosecutor’s office. We have the small claims courts, which can use
a great deal of attention and improvements in making them fit the
needs of citizens better. And there are other varieties of mediation

and conciliation services which have grown up around the country
in recent years. So I don’t want to be overly restrictive and suggest
that that is the one model that the Department of Justice is fixed
on. That is the one that we experimented with but we are not limited
to that at all. ; \ ‘

Mr. Kasrenmeer. Do any models you have in mind emphasize or
focus on types of problems—for example, is there any model of a
forum that specializes in criminal law, or criminal misdemeanors, as
opposed to civil disputes? )

Mzr. Mzeapor. I am not certain that I can cite to the committee off-
hand any one project that is confined to criminal matters as such. I
will be glad to look into this and submit in writing if I do find such,
if the committee wants it. : _

There are specialized programs that do limit themselves to a particu-
lar kind of dispute. For example, there are family conciliation services,
there are consumer projects, and perhaps others of a specialized nature.
These are unlike the neighborhood justice center which you might call
a nonspecialized general dispute settling center. :

T think we ought to have projscts of both kinds. We need to ex-
periment in the specialized projects, concentrating on one kind of dis-
pute. But we also need more work of a broader, more generalized type.

Mr, Kastenyerer. The reason of course for the question is to deter-
mine what you may have in mind as to the scope of these various
enterprises. _ ‘

Mz, Meapor. On that question, I would urge the committees not to
limit the scope of the program any more precisely than it is already
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limited in the bill. Because of the rudimentar
1. Bec: rudir 'y state of our knowledge
flllléliarflyd stage lnst?rlcally spgakmg n the exploration and develct;pi
01 these procedures, it is desirable to 1 i 1
as %Jtosmble for experimen,tation. ©Jeave a5 much running room
U seems to me any one of the bills does define the pur oses, tl
1crl“cema, the obj ectives, the parameters, so to speak, of thllot isp inter,ldeléla
.1e11e. _In other words, a field is staked out within which a lot of room
LS elft to finance projects of quite varying sorts. And to me that is
good, that is the strength of the bill. And I would urge the committee
no{ Ito %y to nam‘o‘;‘v; it 1doWn any more rigidly.
~ Mr. Broymin. Would the chairman vield i
1'a§§v\;ls .alquﬁstion oy an yleld at that point, because that
Vhich bill are you referring to—the H. ici i
H%lﬁse g/&mmerc% bill, or the Senate bill? ° Fouse Judiciary bill, the
Mo, ADOR. Well, we can live comfortably witl f
three. The statement I just made 1 » Yind T would soaly 12
an\y‘[onia3 of the three billg. n oy own mind 1 would apply to
M. Broyuinr. Under section 8, the definition of dispute r luti
11}_echamsm 1n the Senate bill includes disputes involVingP smzlleffgngullgtlé
0L money o otherwise arising from the course of daily life. The House
‘Judiciary bill includes minor disputes. And the House Commerce bill
includes minor consumer disputes and other minor civil disputes
Ifc seems there is a great range of difference there, ‘
Ol?{'r‘ MEeADOR. Well, I am not sure that I can perceive that difference.
o 1‘1 ‘ll(imséty t})ler:g 1§ a difference in the choice of language. But the func-
diﬂ'e(re Ift. ect of this language does not seem to me to be radically
The enactment of any one of those thres isi i
Th 08 provisions would in m
gi)liilrflﬁvgfadliot otf lei}vaybto. :Ezdlmmlster the program over a sizabl%7
run sputes. Maybe 1f that is an erroneous i ] i
the bill, it would be helpful to be set, right on it. ous inferpretation of
Mr. BroyHrLr. Perhaps;we need to study this a little bit and get

~ back with you at a later time,

Mr. KastenmEmr. Again, I want to ex res reciati
. . ) S my appreciat;
%11;%1; %fe ;l:e twg 1sulbcfonlamlt(:itées for your all;pearam}:’e EGII)‘G t?cl)a;i;;n 1‘(}%3
ay . most helpful and most id 1 i i
m%{l[ngll\lfnm ourlc\ifh ol and 1 candid n replying to questions and
Ar. VIEADOR. Mr. Chairman, if I may add one closine note.
event that I do not have qccazsion to rg’appea.r before e%tllil:re(')fI%hg;:
committees, I would just like to say that I personally and on behalf
of the Department havs appreciated very much the cooperation and
,heip of all of you in these bills over the last 214 years.

look forward to further work +with you and look forward to the

~day of enactment of some of them. And 1 do appreciate your coopera-

tion in helping these mutual interests,
Mr. Kastenmerer. Thank you for your statement. I hope we will

‘have occasion to have you as a Witness before you leave.

N " . J I to gIeet two wit 1esses who have been very
j 1. d ’ dl l ! } i ; ! ]
patient in eea 1 leyiale_ hl 6. re des gnated to represent the views of the

First, Talbot (Sandy) D’Alemberte, a practicing attorney from

“Miami, Florida, Mr, D’Alemberte has served as a State senator in the

Florvida State Legislature. At present he is i :
oriaa plate ¢ - AL present chairman of t} :
Special Committee on Resolution of Minor Disputes, oF the ABA'S
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Vith Mr. D’Alemberte is Prof. Earl F. Johnson, Jr., University of
Sogtilttlalrﬁ California Law School. Professor Johnson is dquctorI_(I)f 1the
university’s program for the study of dispute resolution pohcyb. e %25
an illustrious background in legal services, having served as 111%0 -
of OEO Legal Services. He is coauthor of a gecen_tly published book
entitled “Outside the Courts—A Survey of Diversion Alternatives in

ivi ses.” .
le’lrlogeaés?)r Johnson is a member of Mr. D’Alemberte’s committee.
You are both welcome. You may proceed.

TESTIMONY OF TALBOT D. (SANDY) D’ALEMBERTE, CHAIRMAN,
SPECIAL COMMITTEE ON RESOLUTION OF MINOR DISPUTES,
AMERICAN BAR ASSOCIATION AND PROF. EARL F. JOHNSON, JR.,
UNIVERSITY OF SOUTHERN CALIFORNIA LAW SCHOOL, MEMBER,
SPECIAYL. COMMITTEE ON RESOLUTION OF MINOR DISPUTES

Ir. D’ArzmerrTs. Thank you so much, Mr. Chairman. This sub-
coxlzllrﬁlitIt)ee and the other sub}(rzomrpitf;ee have both been generous in
allowing the American Bar Association to present testimony. ;

At your hearings last year, Mr. Chairman, we had two _members )
our committee, Prof. Frank Sander, who testified before you at some
length, I believe, with him was Mr, Ron Olson. The House Commerce
Committee was generous 1’co Mzr. Johnson and myself in allowing us to

ify on the legislation last year. .
tei‘%{% 0you have yet to hear}jfro;n a fifth member of our committee,
Jack ISthridge, who is the chairman of the brogu‘d of the Atlzynta
Neighborhood Justice Center which has been referred to in previous
testimony. - ) o

~ You have been very generous with your time. : .

I am sorry that Maurice Rosenberg is away, because one of his
favorite people to quote is Yogi Berra, and ’.Yvog; says that you can
observe an awful lot of things by just watching. As we sat here we
have observed first of all this committee is obviously terribly well
grounded in what we would otherwise like to tallk about, and that 1s
the basic philosoply of alternative dispute resolution. And having had
contact with committee members, and particularly with your staff

ople, that isnot at all surprisingtous, L .
pe“ge étart'oﬁ’, then, by exllal'gqshlg appreciation to Gail Fogarty and
to others on your House Judiciary staff—Mike Remington, of course,
and Ed O’Connell of the Commerce Committee. , |

We will abandon our prepared statement, if we can, and proceed,
if we may, to make several comments about the legislation before you.

Mr. Kasrexymmr. Without objection, your statement will be
rec[(’e]l.‘gz%tatement of Mr. D’ Alemberte and Professor Johnson follows:]

STATEMENT OF TArBOoT D’ATEMBERTE, BsQ.; CHAIRMAN, AND Pror. ARL F JOEN-
SON, JR., MEMBER, SPECIAL COMMITIEE ¢X RESOLUTION OF MINoR DISPUTES FOR
THE AMERICAN BAR ASSOCIATION . :

. Chairman, and members of both subcbmmittee§, I am Talbot Zp’f_&,lemberte
oflt\ilria?ni, Florida, and I am Chgirman of the American Bar Assoc;atlon's, Spe-
cial Committee on Resolution of Minor Disputes.. J\_Iy colleagqe is Professor
Earl Johnson, who is also a member of the Association’s committee., Professor

R S

v OTURITR S

41

Johnson is Director of the Program for the Study of Dispute Resolution Policy
at the University of Southern California, where he also teaches law.,

We are pleased and honored today to be designated by the ABA President, S.
Shepherd Tate, to reiterate the Association’s strong support and continuing
advocacy for prompt enactment of the proposed Dispute Resolution Act. We
certainly hope that tlie concerted efforts of you, Mr. Chairman, and your col-
leagues, will result in prompt subcommittee-level approval of the pending legisla-
tion in order that both full committees and the House of Representatives will be
able to implement the needed improvements in the justice system which this
proposal would foster. And I would also like to express the ABA’'s gratitude
for the fine and competent assistance of your counsel, Ms. Fogarty and M.
Remington, and for the Consumer Protection Subcommittee’s counsel, Mr. O'Con-
nell, all of whom have been most helpful to the Association and our committee,

Professor Johnson and I discussed in some detail during your hearings last
year the reasons why the Association’s President for the past 2 years, has con-
sidered passage of this legislation a top priority, The record compiled at those
hearings—at which Professor Frank Sander and Ron Olson, who also are mem-
bers of the ABA. committee, testified—iwvas complete and we are content to rely
upon it. Today, we would like to concentrate our attention on some of the particu-
lar provisions of the three bills before you.

NEED FOR LIMITED FEDERAL ASSISTANCE

The Association’s Board of Governors, in May 1977, expressed support, in prin-
ciple, for the “enactment of legislation such as the Consumer Controversies
Resolution Act [Dispute Resolution Act], or legislation of similar support, which
would provide federal financial assistance to the states for the improvement of
existing mechanisms, and the experimentation with new mechanisms, for the
resolution of minor disputes and which would reserve to each state the right
to provide such mechanisms for the resolution of minor disputes as appear ap-
propriate to meet the needs of its residents (emphasis added).” All of the bills
prending before you appear to recognize that, by definition, the most appropriate
means of assisting citizens in resolving their everyday disputes is best determined
at the state and local level, whether by such government entities as the courts,
or by voluntary citizen, consumer or law-related organizations.

The improvement of existing, or creation of new, mechanisms for resolving
relatively small disputes is, as Professor Sander pointed out last year, based on
a composite of the needs to increase access to the justice system, to reduce
court backlogs  (perhaps), and to provide a more diverse—and better—range
of methods by which disputes may be resolved. We are not talking about a
so-called “‘second eclass” system of justice, to which would be relegated cases of
apparent insignificance. To the contrary, if we thought this legislation fostered
such a system, we would be vehemently opposed to it.

What this bill will do, we hope, is to assist state and local agencies and non-
profit citizen, consumer, business and law-related organizations, in creating
more access, and improving the means of access, to dispute resolving mechanisms,
So many of the kinds of civil and minor criminal matters which could be resolved
through mechanisms assisted by this bill are not now resolved by any mech-
anism—whether judicial or outside the courts—we foresee thig legislation as
assisting the disputants in finally having a forum to help resolve their disputes.

Our intent should be clarified through a discussion of some of the more
important provisions of the billg bpending before you.

CRITERTA. FOR DISPUTE RESOLUTION MECHANISMS

Section 4 of all 'pend\ing bills stipulates that grant recipients must “provide
satisfactory assurances” ‘o the Atltorney General that g dispute resolution
mechanism will meet certain basic brocedureal criteria. Based on the sound

principles of federalism and separation of powers, we think that small claims
courts, or any other instrumentality of a state court system, should be explicitly

exempt from such requirements, Otherwise, with a few exceptions, these criteria

appear to be no more than that which a state or local entity would otherwise
employ to assure the success of a brogram and the prudent use of funds to run
that program.

However, the particular provisions of section 4 contained in H.R. 2863 appear
to most clearly state the necessary criteria : sections 4(4) (B) and (C), which do
not appear in the other bills, are important expressions of intent with which
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we agree. However, the language of subsection (C) might be stated more clearly
if it were written to “Promote the use of arbitrators, mediators, conciliators and
other dispute resolution professionals, and to discourage the use of the adversary
process in dispute resolution.” We do favor the use of persons other than liwyers

in minor dispute resolution mechanisms, but the language, “promote the use of

nonlawyers” does not give clear guidance as to what type of person is to be
preferred.

Also, subsection 4(a) (5) (E) in S. 423 is not desirable if the legislation is to
remain true to the notion that state and local entitites can best determine the
qualifications of professional arbitrators, mediators, and others in their
jurisdiction.

Finally, the phrase “State system” included in part (6) of section 4 of the
Senate bill does not as clearly express that intent that state instrumentalities
coordinate their efforts as does comparable language in the House legislation
which does not include the phrase “State system”. The legislation does not intend
the creation of a centralized, unified “minor disputes system”—especially since
many dispute resolution mechanisms are or will be privately run. Thus, the
language in section 5 of the House bills (page 6) might be amended in subsection
(1) to read: “Sec. 5. Hach State is hereby encouraged to develop, and to assist
Jocalities and nonprofit organizations in the development of—,"?

DISPUTE RESOLUTION RESOURCE CENTER

While the grant-funding aspect of the legislation is the largest component of
this bill, the proposed Dispute Resolution Resource Center is a nhecessary and
natural complement to the grant program. Indeed, we think the resource cen-
ter should and will be the most significant part of this legislation in terms of its
Iong-range impact, and that most worthy of continuation once grants have
eeased. Indeed, the institutionalization at the state and local level of diverse
forms of dispute resolution mechanisms is the goal of this legislation; once the
initial four-year period of broad-based experimentation and expansion is com-
pleted, the continued existence of the modest Resource Center is all we envision
as a necessary complement to the continuation of local projects and expansion
of new projects.

Thus, our perception of the future of alternative dispute resolving entities
is founded on our faith in and support for local initiative in partnership with a
national center for research, information dissemination and the provision of
technical assistance.

The Association’s Special Committee has given a great deal of thought to the
structure and purposes of a resource center to conduct empirical research of state
level activities in order to he able to provide technical assistance to prospective
projects. Such activities now are conducted on an ad hoe basis: various organi-
zations within the past few years have held conferences and symposia at which
information on developing programs is exchanged; a number of articles and
studies have compiled information on particular projects, or on the experience in
a number of projects with a particular dispute resolution mechanism ; and such
organizations ag the American Bar Association, the National Center for State
Courts and the American Arbitration Association are often viewed as informal
resource centers when they are requested to provide information they have gath-
ered to citizen groups, state courts, and others interested in establishing dispute
resolution mechanisms, :

Following the ABA-sponsored National Conference on Minor Disputes Resolu-
tion in May 1977, the Special Committee discussed with the Ameriean Arbitra-
tion Association and the National Center for State Courts the concept of pooling
their expertise in creating a consortium-based resource center. Because none cf
the groups had sufficient resources to actually implement this idea—and because
the idea was receiving serious consideration in Congress as a part of the Dis-
pute Resolution Act—the proposal remained at the concept level. Nevertheless,
from those discussions we urge that the Dispute Resolution Resource Center's
work be based on this notion that no single entity or individual will have the
requisite range of expertise  upon which the Resource Ceriter worlk should be
based. Rather, the proposed Center's reliance upon diverse sources of expertise
should allow the Center’s work to be most useful to states, localities and nonprofit
groups. : . -

Finally, the question of the location of the Dispute Resolution Program, of
which the Resource Center will be a part, should be resolved. The Association’s
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Board of Governors suggested that the J ustice Department’s. Office for ’I'quroyg-
ments in the Administ;ation of Justice would be an appropriate “home” for the-

" Program, and we agree. That office, so ably headed by Assistant Attorney Gen-

eral Meador, was created two years ago by x}ttorney .Ge:neral Bell to focus t.'he
Department’s innovative thinking in both civil and criminal law. .’l‘he qxpertlse
which has developed over the past two years could be used productively in carry-
ing out the functions of the Dispute Resolution Program. i |

However, because this Office was.created_by tI}e Atpomgy Geuemlzrz}nd not })y
Congress, it might be beneficial to 1nc1udq in this leg.ls}atmn. a provision spec}ﬁ-
cally creating an Oflice for Improvements in the Administration of Justice which
would house the Dispute Resolution Program. Since we wquld not otherwise wish
1o dictate to the Attorney General how to manage the Justice Department, we see
no particular need to provide more than the language, sk # % to perform such
functions as the Attorney General may authonze.i’ i .

We are pleased to note that neither House bill con.tams' the provisien—now
included in seeclion 6 of the Senate bill—for the cert1ﬁgat10n of “natlopal pri-
ority projects”. Such a provision seems contrary _to _the intent pf the legislation
to foster experimentation, and improvement of e:pstmg ;nephqmgms, at :che state
and local level. A particularly beneficial program In one Ju_ns.chctlon, for instance,
of arbitration of consumer complaints, may not fit the existing needs of consum-
ers in another jurisdiction. Rather, since the very purpose of creating 2 Resource
Center is to create a single, national source of infom_mtlon _about diverse types
of dispute resolution mechanisms, we see 10 purpose in forcmg what will 11]:{ely
be a meaningless “national priority” stamp on a particular project or mechanism.

DISPUTE RESOLUTION ADVISORY BOARD

In passing, we would note our support for the use of a repregentative Advisqry
Board (established in section 7 in both House bills) to periodically coqsplt with
the Attorney General. While we express no opinion on the need to exphgtly pro-
-vide for the consultative authoyity of the PTC Chairman, as suggested in S. 4238
.and HL.R. 8719, we do note thzt many other independent agencies and BExecutive
Branch departments might be useful sources of advice and information. Thus,. we
.suggest thiat the Attorney General and the Advisory Board merely be auj;homzed
and directed to seek the guidance of appropriate federal agencies and

.departments. ‘
FINANCIAL ASSISTANCE

The financial assistance component of the Dispute Resolution Act, as proposed
in all three bills, is geared to complement, and effectuate the w01:k of, the
Resource Center. As such, the principle of state and local discretion in the use
of funds should be paramount. The ABA Board of Governors specifically sug-
gested that such discretion should be encouraged through a “revenue sharing”
approach, which the elimination of the ‘“national priority projects” language
would permit. . .

Furthermore, our Board urged that the record-keeping and other administra-
‘tive burdens imposed on a grant recipient be as minimal as possible. Without
discussing such requirements in detail, we would suggest that the research
needs of the Resource Center and the requirements of financial accountability,
be the primary purposes for what administrative burdens are imposed.

Mr. D’AremeerTE. We have several glosses as we go forward that
we would like to put on the prepared statement, if you would allow
us to make some corrections as we go along. :

I might say that, with your permission, we will split this presenta-
“tion. We have been inspired by your example of having the Judiciary
and Commerce Subcommittees get together, and we now bring a prac-
- ticing lawyer and a professor to testify, much in that same spirit.

I would like to just comment briefly that our authorization to be
here comes from the American Bar Association and through its reso-
lution adopted in May 1977.

Three separate American Bar Association presidents whom we
have served have been very, very supportive of this legislation, and

- the concepts contained in all three pieces of legislation now before you.

%
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We do join with the earlier witnesses in urging passage of legisla-

tion along these lines. We do have some very specific comments to malke. _

We join with the comments made earlier in saying that we think
the genius of this legislation is that it allows experimentation at the
local and State level. We don’t think it dictates a thing to States. \We
don’t find it offensive to principles of federalism. And we don’t find
it offensive to lawyers.

We as lawyers and members of the American Bar Associatior. are
very much conscious of the great expense of many forms of Iitigation,
and we are also very conscious of the fact that a number of citizens
really do not have adequate access to our courts. So we do very much
approve the concept of the legislation.

Theve are several comments that we would like to make, if we may,
and tien we would yield to questions.

First of all, relating to section 4 of the draft, I refer now to the bill,
H.R. 2863. Like you and others of the House, Mr. Chairman, there is
a comment in our statement, prepared statement, which was issued
to you, which commented on the problem of federalism and separation
of powers.

I think after consultation we both agree that really those comments
were perhaps appropriate when addressed to the Senate legislation.

There was a provision in the Senate bill that possibly could be
construed to refer to the qualifications and tenure of people who
would be working within the State judicial system or perhaps em-
ployed by State or local government. And that created some fears of
some people that we think would not be created by the drafts that

are before you in the House legislation in either form, either the

Commerce or the Judiciary draft.

So we don’t think at this time that there is any great problem with
federalism or separation of powers in the legislation as it is being
proposed. ,

I would like to pause just a moment to specifically comment on a
subsection of H.R. 2863, and that is the section which deals with the
desirability of having nonlawyers participate in the process.

I think we are in agreement that the adversary system may not be
the appropriate system to handle certain types of disputes. And the
American Bar Association is on record as encouraging alternative
dispute mechanisms. We wonder, however, if it would be appropriate
to express that in a more positive way rather than a negative way.

One suggestion that I have is some language to change section 4(c)
to read as follows: “Pilinote the use of arbitrators, mediators, con-
ciliators and other dispute resolution professionals and to discourage
the user of the adversary process in dispute resolution.”

This is our suggestion in lieu of the language which would simply
say that you would use nonlawyers.

~ The only other comment that I would like to make before yielding
to Prof. Earl Johnson is the comment again directed towards the
Senatebill, ‘ o

The Senate bill has a definition of State system in its definitional
section, and it picks up in section 4 of the Senate bill reference to
that State system. ' ' '

As T think the other witnesses have said before you today, one of our

‘ambitions is to see a really rather wide range of experimentation go
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forward. And the concept of having a State system it seems to us is

inappropriate, and we would much rather see that language

eliminated.

We have some alternative language to suggest if it were necessary
to address that concept.

We believe that the business of this bill is to promote experimenta-
tion, not only by State and local government, but also by private
organizations.

And we concede that many times private institutions, nonprofit
corporations operating at the-local level may well have something to
propose, but it would not fit necessarily witlin any concept of a State
gystem.

So again our criticism on that point is directed toward the Senate

version, and we would recommend that you really look to the House
versions and eliminate that concept. : '
If T may, I think you have made an excellent introduction to F'ro-

fessor Johnson. You did neglect only, Mr. Chairman, to say that at one

itime he was also a prosecuting attorney and he practiced in Ilorida.
And that is one reason that we ‘were abie to get not only the academic
and the practicing lawyer together, but a person from California and
a person from Florida. : :

I do commend to you Professor Johnson’s book. I understand his
royalty proceeds are not so great that it is not affordabie. But he has
studied the subject a great deal. T think all who know him know he
speaks from a great deal of expertise.

AMr. Jomnson. Mr. Chairman, I am going to be addressing only a
couple of issues. One of those is the Resource Center.

In that sense I am mainly going to be underscoring what Assistant
Attorney General Meador said in his statement about the Resource

‘Center, his feeling that the Resource Center in all likelihood could not

be operated entirely by Government employees, that it required too
much expertise that is not readiiy obtainable by Government employ-
ment, and that some or all of the functions might well have to be
contracted out.

We feel the same way. We have given considerable consideration to
the Resource Center and what it might do, and what kinds of personnel
1t might need, and what kinds of expertise it might need. And at one
time in fact we were giving some consideration to seeking to fulfill a
large part of that role. . : :

We have been convinced by our own examination that it is going to
require contracting out for a great deal of this; that no single outside
organization, whether it be the ABA or the National Center for State
‘Conrts, or-the American Arbitration Association, or any of a number
of other erganizations one might think of has all of the expertise neces-
sarv for this kind of thing. S v i
- Wae feel it important that there be sufficient flexibility in this act for
the Department of Justice to look for the expertise where it exists, to
contract with a consortium of organizations or with individual organi-
zations to discharge its tasks. ‘ o ‘

It seems to have been drafted that way, and it certainly seems to be
construed by Mr. Meador to allow that. - ' s '

T did want to also address one other issue. which was the issue of
the national priorvity section that was in the Senate bill and is not in
either one of the House bills,
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We are pleased to note, in fact, that it is not in the House bills. We
+hink it is preferable to leave the maximum amount of discretion to-
whoever is going to be the grant giver in this situation. But in that
same vein, we were concerned a bit about section 8(g) of ILR. 2863,.
which creates a preference for existing programs and. would suggest.
that—well, it would certainly be open to the interpretation of dis-
couraging innovation by new entities and could even be interpreted, it
would seem to us, as to allow pre-emption of the field by existing 1n-
stitutions such as courts.

Mr. IKasrenyErEr. I I might interrupt. We arc again being inter-
rupted by a vote on the floor. If you have no time problem, I propose
we recess for 10 minutes. We will return so that you can complete your
statement and we have questions we would like to ask you.

The committee will stand in recess for 10 minutes.

[ Whereupon a short recess was taken. ]

Mr. KasTenMEIER. The committee will come to order.

VWhen we recessed, we were in the process of hearing from Professor
Johnson. : '

Mr. Jomnsox. I think I can complete my comments in just a couple
of minutes. I was addressing the 1ssue of section 8(g) of H.R. 2863
which creates funding priority for existing programs, and I am merely
suggesting that the language seemed strong enough that it might
create too great a presumption in favor of existing institutions, small
claims courts, and other such institutions, and might discourge
innovation. ,

T don’t see any problem with taking the factor of existing institu-
tions into account to avoid duplication and that sort of thing, but as
stated, I think it is overbroad/and it creates, I think, an undesirable
implication. i

As lawyers wo have been exercising our prerogative, or what we
often take as prerogative, to nit-pick on rather small points that we
think are important, but in terms of

Mr. KastenMEER. What funding priority ave you thinking about in:
section 8% '

Mr. Jomnson. I think it is 8(g), page 16, of H.R. 2863.

Mr. Kagzenamrer. Yes. That is a good point. Thank you.

Mr. Jomnson. As I say, we were spending most of our testimony
on what are rather picayune points probably in this legislation which
we think is of considerable importance, but yet are not the reallv im-
portant thing which is as far as we can see getting this legislation
passed this year. | ‘

Woe think that it is the kind of legislation that is of extreme impor-
tance. It has taken a long time for this country to recognize the sig-
nificance of so-called minor disputes and to begin looking at ways
other than the traditional judicial process to resolve such disputes.

I hope that we will not miss the opportunity that we have at this
point in our history because of recent developments and recent inter-
osts to mount what I think could be one of the most important pro-
grams in the area of justice that this country has seen.

Z Mr. Kastenaymmer. Thank you for your comments. I would like to

yield to Mr. Preyer of North Carolina. = o
Mr. Preyer. Thank you. Mr. Chairman, We appreciate the com-
‘ments of the two experts on this. o '
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Do you think we ought to try to clarify in legislation whether these

programs should be for both civil and criminal matters, or do you

think that is necessary?

_ Mr. Jomnsoxn. My own personal view is that that should be left open
in the statute because so many disputes have both dimensions to them
and what started as a criminal complaint often turns out to be basically
a civil dispute between the parties. ‘ )
d'At the same time sometimes essentially what starts off as a civil

1spute, comes into the system as a civil dispute or is brought to the
~ce1}ter as a civil dispute, may turn out to also have some criminal aspects
to it as you dig deeper into the dispute. ‘ |

So I think it is important that whatever institutions are set up
;zl;aﬁ:izﬁraizlgsglm&ntsl prolgrams, are set up, have the option of deal-
As es that ar X i : i
. \Zl} 1 crinla s re characterized by the formal system as either

r. Pruver. Do you think there ought to be any sort of protecti '
that would apply to potential criminal defendants ?)rr civil ]iigg,agltcst%on

Mr.’ Jorwson. Let’s begin with the hardest case, the criminal case.
I don’t know of any of these institutions, the ones that exist at the
present time, that aren’t voluntary in nature, that is, if someone is a
criminal defendant and is asked if he would like to have his case
mediated rather than going through the formal system, he has that
;)332;, ;n% gf lfiwyters_ ]are lnot going to be present in the other forum or

atever, he voluntarily elects to go that » at ink, provi
cminsiderable protection:y s to go that route. That, I think, provides
terms of the civil litigant, most of these, at least the existing
and I would suspect that future ones also, end up with aitelgﬁgngi
of the dispute that has come into writing of some form and that you
end up w:qth a written agreement that disposes of the issues.

Mr:. D’Avmuserre. T might say, Mr. Preyer, that we have had some
%Tpenence in Florlda, as was alluded to earlier by the Chief Justice.
We have, I think, 10 of these in one form or another in active opera-
tion. We do have one decision in ¥lorida which indicates that state-
;gcrltat]su:inl‘;;i%el czlur%n.g the plrpcess of mediation are privileged, and that

8 al decision and 1s 1T a . . - 1S % '
our aboellate comin | 1d is from a lower court, hag not yet reached

I, frankly, still I personally 1 : ' k i indi
ok : y have the worry that there will be indi-
i?lt;roﬁi ox:;vahgnt}x)ve ?ayfllavi sucllb¥roblems, but we don’t seem to have
any large outbreak of such problems and so far k
(1ei}S10Ii3 in Florlga related to that subject. . %o Tleow only one
1. PreyEr, On the question of where this program ought to be
lo?ated, Judge Sheran suggested a new independgnt Pod. , jug’tice body
or ]s)omethmg like this. It is presently in the Attorney General’s office.
| Afs gfogllnhgge a,n%r. thouggtstﬁs to B“ﬁlere it should be located ?-

Also, in connection with at; Mr, Meador talked about funding
from the LEAA. I wondered if I could get your opinions on where
it ought ;to be located as far as the funding, . |

- Mr. D AremBERTE. To address the second question first, I personally
am very apprehensive about the administration suggestion that this:
very excellent program be tied in with LIEAA. From my viewpoint
sitting many miles away from this capital city. it seems to me that the
future of LEAA. is too uncertain and I would very much hope that
yvou would not adopt that suggestion made by him. ol
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I like virtually everything else he said. I do agree with him that

the decision as we followed the legislation. and the concept that the
decision come to the Department of Justice was really through process
-of elimination after considering various other Federal agencies,

ABA has no real heavy suggestion or junior suggestion about Wllerq
it should go. We feel quite comfortable with it in the Department of

Justice, such as Mr. Meador’s office, but there are pProbably places it

could be placed that would make us less comfortable. )
Again, I mention LEAA and it is only a personal remark, but again
I hope this excellent job you have designed that does so many things

as identified by committee members would not be lost in the confusion

that seems to surround the future of LEAA at thistime. ,
Mr. JornsoN. The only further comment I would make is that I.

think that we are dealing with a bill that hopefully will pass this
year and has to consider what exists as of this time. It may be that

a year or two down the line there will be a reorganization of many of
the programs in the justice area, the creation of some kind of separate
organization, and as many of some kind that conceivably could adopt
this program or could push this program could be transferred, but in
the present time and in the interim at least it seems the Department
of Justice would be the most appropriate vehicle. ) )

Mr. Prever. Mr. Chairman, I won’t impinge on the 5-minute time
this late in the afternoon. : _ e .

I noticed you mentioned using Yogi Berra to start with so I will
close with a quote from Sam Goldwyn who said when bidding fare-
well to a group, “don’t think it ain’t been lovely.”

I will say it has been lovely to have you here.

Mr. D’AvemBerTE. Thank you, Mr. Preyer. )

Mr. Kasrexyemer. The gentleman from North Carolina, Mr.
Broyhill. - | L

Mr. Brovmmrr. You were here before when I was speaking to the
-other witnesses from the Department of Justice and T was expressing.
some concern that the bill, other than the Commerce Committee bill,
does not emphasize consumer disputes to a special degree. ‘

I have a couple of concerns and one of them, of course, is that there
is a Federal interest in this whole consumer area. , , |

We have passed legislation which I mentioned before—the Magnu-
son-Moss Warranty Act, the Truth-in-Lending Act, Unfair Debt Col-
lection Practices Act, and so forth. In other words, there can be some

justification going to the House and saying that there is a Federal’

role here to play and that we should provide some Federal moneys
and providing some help in setting up these dispute settlement meci:-
anisms which are focused toward consumer disputes. | o
Now, if you go toward neighborhood disputes, domestic disputes,
and so forth, I think the argument could be justifiably made that this
is not an area for spending Federal tax moneys and should not be
-enacted. Loy S : ) o
° T think this is a very real, practical, political problem in this Con-

gress, that T just don’t think that we are going to be able to pass a bill

in the House if we are only going to be dealing with what has come
to be called the barking dog case.
So,next, I want to get your comments.

Mr. D’Avemeerte. Both of us will comment briefly on that because
T know Professor Johnson has some thoughts.
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My own observations would be in the nature of the way citizens gef
those services of dispute resolution, Mr. Broyhill ; it seems to me that
today they go to the court system. T hey go to it in most instances iden-
tifying a place to go and they receive various kinds of services within
that structure. : o

As we see experiments with the neighborhood justice system, I still
think it is advantageous for the citizen to know that there is a place
to go where a wide range of disputes can be resolved. I think, on
analysis, we look at the number of the operations. We would say that
%uite a lot of the caseload indeed do deal with consumer disputes, but

think it is awfully important for that consumer to know where the
delivery services are for dispute resclution. I almost think you should
favor this act because it is easier for the consumer to And his or her
way to that dispute resolution mechanism if you allow the experiments
to have a general dispute resolution facility. '

I concede in many of these, a rather large percentage of their case-
load will indeed be consumer direct and clearly consumer disputes,
but I don’t think we do very well either in our formal court system or in
some of these alternative systems to balkanize them and to have . large
number of them and confuse the public through that balkanization.

I do know Professor Johnson has some ohservations.

Mr. JomnsoN. Just a couple. ’ '

First, since this is an experimental program and we are trying to
learn how to best resolve disputes, it is very common that you learn
what would be best in terms of resolving consumer disputes by a mech-
anism that you try out to resolve mnterpersonal disputes or landlord-
tenant disputes or whatever. ‘

The second comment I would make is that, thisis a grantmaking pro-
gram. It is not one that we would depend, it would seem to me, for
its constitutionality on the commerce clause in any sense, and the Fed-
eral GGovernment, it seems to me, has a stake in Improving the way
disputes of all kinds are resolved in society. It would seem to me that
although the consumer dispute is an extremely important category,
there are many other extremely important, categories such as landlord-
tenant, and so forth. B

I think it would be a mistake to restrict it just to consumer disputes.

Mr. Broya1rr. Thank you. i ,

Mr. Kasrenyerer. The gentleman from North Carolina, Mr. Gudger.

Mr. Guperr. Thank you, Mr. Chairman. | ' |

I would like to ask Mr. D’Alemberte a question about his proposed
change in the Jangnage in the subsection which presently reads, “Pro-
mote the use of nonlawyers in the resolution of disputes” to the Jan-
guage “promote the use of arbitrators, mediators, conciliators, and
other dispute resolution professionals.” : ‘

Would not the net effect of the change in this Tangnage be to bring
aboard a great number of lawyers inasmuch as lawyers have become
rather prominent in this area of expertisd as mediators, conciliators,
dispute resolution professionals? = ‘_ '

Mr. D’AvemserTe. Perhaps so, and I really have no particular brief
even for the language we have suggested. Our reaction to the language
as proposed in the bill is that it is negative and you probably could
turn it positive. ' '

What we found in some of the experiments going on—and we have
one in my own county, Dade County, Miami, Fla.—is that lawyers are
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not very eprert in mediation techniques particularly. Indeed, before
lawyers can be used, they have to go through a training program that
teaches them something about mediation. You have to educate them
out of the adversary system.

Indeed, we may be educating them into the techniques used by those
JP’s that you mentioned that we had in our system some years ago, so
we really don’t think that lawyers have any great expertise partic-
ularly in i.ediation techniques and our intention by my suggestion of
change in language is not to try to create other positions for bar
members.

Indeed, we would like to see these experiments go forward using
nonlawyers, and, frankly, that is where people have more contact with
the community in some instances and people don’t have the cominit-
ment to the adversary system that many times we, as lawyers, have.

Mr. Gupeer. I suspect that adopting your langunage we could make
it clear in the committee report that we are considering the use of that
language as implying a desire to remove from the adversary proce-
dure and from the adversary profession those who participate in this

particular function. ,

Mr. D’AvLeMBERTE. Y es, Sir.

Mr. Gupazr. One other question I would like to address to Profes-
:sor Johnson. I understand that you are director of a dispute resolu-
tion program at the University of Southern California. I am
particularly concerned about this funding mechanism. We have two
patterns, one of them the LEA A pattern which seems to fit the research
portion or could at least afford a source at a time of austerity for
research and development. :

The other, of course, would be a program somewhat similar to the
victim of violent crimes bill which the Judiciary Committee reported

out favorably this past week and which would apply a Federal con-
tribution into those States which have or hereafter put into place a
. ]rlnethod of compensating victims of violent crime, such as California
as.

Do I understand that you strongly support any other method than
the LEAA method, Dr. Johnson, or are you merely saying that you
perceive that this ought to stand on its own bottom without being
referred into the LEA A structure ?

Mr. JornsoN. I think it should stand on its own bottom in the sense
-0f it could be very well within the Department of Justice or whatever,
but I think it should not be part of LEAA as such because the per-
.sonne] there are oriented primarily toward criminal process, criminal
procedure, police procedures, and so forth. ’

It is not the ideal place to locate for that reason and for several other
reasons. In terms of the machinery for how the grants are made, this
is basically as I see it, except for the resource center part of it, a
grant making program to encourage and evaluate experimentation and
I think that there are a number of models within Government, and
most of them we will exemplify in this piece of legislation, for accom-
plishing that part of it.” : ‘

I don’t think one has to follow the LEAA. pattern. You could look

“to a lot of other agencies that have handled their grantmaking powers
very well and I see nothing in this statute that would interfere with

oo

the very effective program of grantmaking.

s
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Mr. Gupezr. Do you see some advantage in Federal participation on.
& matching basis with those States which are already on their own
initiative ceveloping programs in this area ?

My, Jomnson. Well, I think that the formula set forth in this
statute is probably the best way to approach it because what you are
trymng to do is encourage innovation, as I see it, and certainly as this
statute portrays it, and it seems to me that this pattern of 100-percent
funding for 2 years followed by a gradual easing of the Federal con--
tribution for 2 more years is the best way to bring about innovation
in local communities and I think is preferable to merely matching
some existing funding that may exist at the local level for these kinds
of programs. |

Mzr. Gupegr. Thank you. ,

Mr. Kasrexnmeier, The Chair recognizes the gentleman from Illi-
nois, Mr. Railsback.

M. Ramseack. Yes.

I want to also commend you and say that I happen to agree with
your general statoments that you think we should not try to con-
strain or limit the use of minor dispute resolution tribunals to perhaps-
any one particular category.

I really have no trouble with setting up, as an experiment a minor
dispute resolution tribunal that would, maybe, deal with primarily
consumer-type disputes. However, it does seem to me that given our
experience and maybe even the experience in England, that we are
well advised to proceed cautiously with a too general or broad ap-
proach, and see how successful we can be at dealing with landlord-
tenant or even minor criminal cases.

Do either one of you happen to be familiar with the English
experience ?

Mr. Jomwsown. I am somewhat familiar with some of the small claims

tribunal experiments there and also with their administrative tri-
bunals which they use to handle what we would call social security
and public housing and many rental cases.
. I am more familiar with something a little bit closer to home, that
is, Canada, and their rentalsman offices that have begun to spring up
n a number of provinces, that at least a couple of the provinces have
exclusive jurisdiction over all landlord-tenant matters.

Mr. Ratuspack. Recently some of us as part of a trip to England
visited with some of the judges there. We als~ met with some of the
administrative tribunal heads. During our visit we learned that there
1s something like 20,000 lay people that actually sit in judgment. These:
lay people sit in panels of three and determine a tremendous number
of minor criminal disputes and remove a tremendous caseload from
the English court system, ‘ |

Let me ask you this abont your criticism of section 4.

Is your criticism directed at any particular subsection, or is it just
generally your fear about perhaps our Infringing on the traditional
separation of Federal and State powers?

Mr. D’Aveneerre. Mr. Railsback, we have to apologize to you. I'said
earlier, I think at a time when you may have been out briefly, that
Professor Johnson and I did not get together entirely. We did have
some criticism directed toward section 4 of the Senate act, and, frankly,
we much prefer section 4 in each of the two House bills, and the only
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criticism that we made at all, and it is minor, frankly, was the non-
lawyer language of subsection C of section 4, sub ‘ ‘(4:) , I believe it s,
Yes, sir. Section 4, sub (4)C which is the language “promote the use of
nonlawyers in the resolution of the dispute.” N

That may not be bad language. We haven’t come up with language
that is entirely-clear ourselves. Our thought was that it might be useful
to speak positively in terms of the skills that you want people to have.
rather than negatively in terms of a profession or degree that he might
bhave concerned because there are even some lawyers who are capable-
of mediation. o

I don’t count the number high. If our profession improves and
picks up on this kind of program as we hope they would, you may find.
that there will be some greater number at a later time. v _

Mr. Rawseack. Has anyone asked you already to maybe share with
us a profile or the statistical information about the University of
Southern California Minor Disputes Center ¢ Have we really gone into
your experience at all as far as how it is set up )

Mr. Jornson. We are a research center and we are doing a number-
of things, but among the things we are doing is examining various
models for resolving disputes not only in the United States but else-
where, and T happen to be on the board of a neighborhood justice center-
in Los Angeles, but our center is not itself directly involved in resolv--
ing any sorts of disputes. o

We have, as I say, been examining a number of models both here-
and elsewhere and would be happy to share with the committee and
the committee staff reports from those examinations that we had com--
pleted and so forth. . '

Mr. Ramseack. As your statement recognizes, there seems to me,.
anyway, to be a major difference between the Senate-passed bﬂ] 'and‘
the approach taken by the Commerce Committee’s and the Judiciary
Committee’s bill, and that is whether to establish a national priority
project system or to set up an advisory board. o

I take it that both of you agree and strongly support the concept of
an advisory board type system rather than any kind of an earmarking-
of certain project.

Is that correct?

Mr. D’AreMBERTE. Yes, sir. , _

Mr. Ramspack. And that is generally because you believe that the
thrust should be to encourage experimentation, whether with con-
sumer-type tribunals or landlord-tenant or those that may handle
a whole range of various disputes. Is that correct?

Mr. D’AvemBErTE. Yes, sir. '

Mr. Ramspack. Thank you. - o

Mr. D’AvevperTe. Mr. Railsback, there is an evaluation, intevimy

report, published by the Department of Justice on the three different
neighborhood justice centers established by them. I am sure it is
available to your staff, and you have a member of our committee,
Judge Tithridge, who is chairman of the board of the Atlanta Neigh-
borhood Justice Center, who is coming before you the next weels with
Linwood Slayton, who is director of that program, and he will prob-
ably be able to give you a lot of the details you are looking for, but
we do have some materials both in our ABA offices and Professor
Johnson’s center. We will try to get that additional mailing to your
staff.
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Mr. Rarussack. Thank you very much. :

. Mr. Jomnson. May I add one other research project we are involved
in is in conjunction with the University of Wisconsin Law School,
and I am sure that Congressman Kastenmeier, the chairman, will
be able to obtain a great deal of information about that particular
facet of our work, as well.

Mr. KasteNayeEr. I just have one or two questions. In, terms of
the neighborhood justice centers, their experience is rather short, but
:since you have been able to follow them from your perspective, would
you say they have been successful without reservation, or do you have
somle Eegservations about that particular model and the way it has
avorked ? o '

- Mr. D’Avemserte. Barl is more closely associated with: the Los
Angeles one and I would defer to him. , 3

Mr. Jomnsow. I think that they are successful with reservations,
‘that they are evolving experiments. I can only speak really for the
Los Angeles one and say that it is evolving, that it is improving, that
it is, I would say, certainly at least a qualified success, and there is
very definite progress in it. ‘ .

The major problem that we faced is the problem that was alluded

to by somebody.earlier in the presentations, having to do with the
‘failure to get the responding party to come to the medistions quite
requently, and it has taken us a long time, since we are not using
«coercive methods in any sense, to solve that problem. Tt is not that
mobody would respond, but that was an early problem, particularly,
I might add, in the context of landlord-tenant disputes and to a lesser
-extent consumer disputes, where the tenant might want to mediate
«or the consumer might want to mediate, but the landlord felt he had
-all the chips or the storeowner felt he had all the chips and did not
want to bother mediating the issue.

The problem is easing, and I think that our rate of mediation, suc-
«cessful mediation, has doubled or tripled within the last few months,
and we are also beginning to add some additional elements to the
‘neighborhood justice center program. We are in the process of devel-
-0ping an arbitration component to add to the mediation component
-at our center, so I think it is too early in the game to say whether that
‘particular experiment has been a 100-percent success, that it has proved
some things, that we have learned a lot, that it is 1mproving a lot, I

-think are all safe statements.

Mr. Kastenmemr. You have heard Assistant Attorney General
Meador, who preceded you. Do you think that the program should
‘have a useful Iife of about 5 years, and then that it be sunsetted out of

-existence? Do you have more or less the same expectation in terms of
life of the program as Mr. Meador?

Myr. D’AremBerTE. I guess I would endorse Assistant Attorney Gen-
-eral Meador’s approach to that, and that is that I would certainly hope
that Congress would look at that again. Frankly, there is an awful
lot we do not know at this time. If you want my advice, I would guess
that you would want the resource center around somewhat longer
than that. Tt seems to me that the resource center is the thing that is
most needed today. It is just extremely urgent that someone be the
clearinghouse and the wisdom collector and disseminator and evalu-
-ator for everything that is going on, so that we do not keep making
'the same mistakes in communities all across the country.
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There really is a movement going on here. My hope is that this leg-
1islation will make that movement very much alive and that the re-
source center could really be useful, it seems to me, and my guess is:
it can be useful, far beyond the 5 years. A relatively small amount of
Federal money and grants will really encourage this movement to
girow, and I think it is entirely reasonable to have a 5-year sunset on
-that.

I would carry on with obviously the resource center also, although
it is my guess that you will want to keep that alive a longer period of
time, but then I really do not know, and I think it is entirely a reason-
able approach to sunset. ,

Mr. KastenyEIER. Your suggestion is that we could use more affirm-
ative language in the bill than the current provision, “promote the:
use of nonlawyers in the resolution of disputes.” Although I share the
apprehension of the gentleman from North Carolina, Mr. Gudger,.
it 1s & matter of fact in these mechanisms, as we contemplate them,
that they would very largely be made up of nonlawyers. Certainly
the ABA must realize that.

Mr. D’AveveerTe. I do realize it entirely.

Mr. Kastexmerer. I do not want to misunderstand the implication
-of your suggestion.

Mr. D’AreasERTE. No, sir; and I think the criticisms made toward'
the language we suggested may indeed be valid. I am not sure that
-either set of language really picks up the thought that we think you
want to express. You really want to move out of the traditional adver--
sary process for certain types, or at least you want to encourage-
expectation in that, and we wholeheartedly endorse that.

We are not attempting to see more lawyering go on in these types of’

tribunals, Mr. Chairman. It just strikes us that the real thought you
had was really a more positive thought than that, and although we-
have reviewed Mr. Mark Green’s testimony, he has some rather un-
kind things to say about the American Bar Association. At least I

hope on this subject that you will find that we believe we have a con--

structive support of this legislation, and I repeat again what Profes-
sor Johnson said, that any of these individual comments we malke:

about either of the two bills, we are really picking at a nit somewhat..

We think both bills are excellent and we think the most important

thing is to see legislation like this is adopted and funded, and we re--
peat again our great hope that this will not get caught up in the con--

fusion surrounding LIEA A at this time. . .
Mr. Kastexnmemr. Well, in any event I would like to take this occa-
sion to commend and congratulate you both, Mr. D’Alemnberte and

Professor Johnson, on your testimony. It is positive testimony over--
all and very supportive of the endeavor of the two subcommittees.
that are undertaking this jointly. On behalf of the committees I’

‘express our thanks and gratitude to you for participating. We may
later of course in deliberations on this legislation want to contact you
again at least for your further comments.

T would also like to thank indeed my colleagues in this rather-

long session on the opening day on the hearings. We will be gather-
ing tomorrow morning under the chair of the gentleman from North

Carolina, Mr. Preyer, at 9:30. Until that time, the subcommittee stands:

adjourned.

[ Whereupon, at 5:22 p.m., the joint committee adjourned, to recon--

vene at 9 :30 a.m., Thursday, June 7, 1979.]

RESOLUTION OF MINOR DISPUTES

THURSDAY, JUNE 7, 1979

Houst oF REPRESENTATIVES, SUBCOMMITTEE oxN Courrs,
Crvir LIBRERTIES AND THE ADMINTISTRATION OF J- USTICE,
CoMMITTEE ON THE JUDICIARY, AND SUBCOMMITIEE O
ConsumErR PROTECTION AND Finance, COMMITTEE ON
InTERSTATE AND FoREIGN CoxrMERCE,

. Washington, D.C.

R Tlll)e subcommittee met, pursuant to notice, at 9:50 a.m., in room 2123,
ayburn House Office Building, Hon. Richardson Preyer presiding.
Present: Representatives Preyer, Broyhill, Kastenmeier, Danielson

Gudger, and Moorhead. , ”
Stafl present (Subcommittee on Consumer Protection and Finance) :

I‘deard H. O’Connell, counsel; and Margaret T. Durbin, staff as-

sistant, minority.

Staff present (Subcommittee on Courts, Civil Liberties, and the
Administration of Justice): Gail Higgins Fogarty and Michael J.
Remington, counsel, and Joseph V. Wolfe, associate counsel.

Mr. Preyer. The committee will come to order. Today, the Consumer
Protection and Finance Subcommittee, in conjunction with the Sub-
committee: on_Courts, Civil Liberties and Administration of Justice
of the Committee on the J udiciary, will hold its second of 4 days of
hearings on three dispute resolution bills. These bills attempt to en-
courage the development of inexpensive, fair, and easy-to-use mecha-
nisms for resolving consumer and other minor disputes. Yesterday, we
heard the legal communities’ perspective, and today we will delve into
the consumer and business side of this problem.

Let me hasten to add at this juncturs that when we talk of minor dis-
putes in these hearings, we are, in fact, talking about real and nageing
problems that, if not resolved m an acceptable manner, can comﬁ;un?l
into a festering sore upon our society. ,

Unfortunately, as we say in the laws “The smallest possums climb
the highest trees sometimes.”

These minor disputes have shown themselves increasingly to be in-
appropriate for handling under the traditional legal systcn'i Tt has been
many years since Alexis de Toqueville, in his inciteful commentary on
our lifestyle, pointed out the propensity of Americans to take every
controversy to court. Our increasing complex, urban and industrial
society, however, has overburdened the adversarial system to the point
where even such an authority as Judge Learned Hand said : “T must say
that as a litigant, I should dread a lawsuit beyond almost anything else
short of sickness and death.” If such an authorif v as Judge Hand held
such feelings, one can imagine what John Q. Public feels. -
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. . o or-
This, of course, is the rationale of these hearings—to _g(ft a;ll 'Olvdrr-
view of the problem in order that we can malke some considered juag

ments as to how best solve the problem. T am looking forward to the
contribution the witnesses today will malse.

We are honored to have one of the fathers of one of the three bills

. . Ly (D5 W, o
to open our hearings this morning, Bob Bekhardt, distinguished C

orvessman from Texas. Congressman Tickhardt, we will turn the floor
o

‘over to you at this time.

TESTIMONY OF HON. BOB ECKHARDT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. Ecxmaror. Thank you, Mr. Chairman. It is very appro.pma’ic?
that this bill be before the subcommittees that you have 111e11:t1011ei) ;
indeed, the very tities of those subcommittees indicate the purpose

g : . - L
th% lligj)sxzzaﬁszlmlt today people are very much afrzuc] and neg%l.wlay ‘1‘:1%1
respect to lawyers. They almost approach the position ﬂrmti; D 110 il 1;11 -
in Henry VI, where he said: “The first thing we do we kill a
ra 7 ‘
lm’}‘%eilsf'of course, is not what this bill does, but it cloeslla;'oslrlclg ai ng 1011111;1%
of obtaining justice,1 Withgtgtlhe usesof lawyers, and indee <
Ahis: en be welcome awyers. . .
ﬂl%[s i‘léﬁuy}zg{?er when I first siZn-ted in practice, I felt I was rumuél%ﬁ‘:;
kind of free legal aid clinic. At that time, I was the Challn;flaal 0] e
Committee on Usury of the Travis County Bar, and most Od'ﬁile %(?‘Sws
T got were so small as far as recovery 1S concerned, and so 11‘ cuL b !
the chairman has said, the smallest possums climb the hig 1es,tt rees,
and the smallest fees seem to go with the most difficult cases.—-tl?a iﬂl;yi
one would welcome removing this from the area of ordinary lega
Pllaﬁzlgf the public conceives of the remedy for consuniler g_%nplz}ml’ii
as being totally inadequate. The Harris Poll found that ‘('1 p(zr.ce“,_
of the public:-believes it to be a waste of time to comph‘un i 1);1)11 Cor:é-
sumer problems. And in&leed c{;here.are many consumer problems
i ith certain goods and services.
so%ﬁi@?n‘;ﬁce, the Harvard Business Review and the Law m&d S‘o:
ciety Review have found that in certain categories of goods an S%I;rr
ices, as for instance dentures and hearing aid purchases, a‘pproxnn_ate y
Jne-fourth of all the transactions result in some type oi_complan} .
So there can be no question but that this legislation 1s of ex'tleéiie
jmportance. It nearly passed in the last session but got, caught :tn oruta:
Jast days of the session where 1t had to get a two-thirds vote to ge
through, and that way 1t was stopped.

ink in this session we need to look at some of the questions of
de{ag?]: understand that there have been some recommendations thgﬁi
this be done within the LEAA function. I don’t think that ph'e bil
should necessarily preclude using LEAA. personnel for admlmsterm‘g
the problem, but it should certainly not be financed through the very

relatively sparse funds of that agency.

. . A ;' . .. p - - .lliol‘l

The authorization for LEAA this time1s $446 million, a $200 millio;
cut from the expenditure of last time and only $30 million of that 1S
discretionary. It is true that LEAA has financed some neighborhood
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justice centers, but these have been limited largely to interpersonal dis-
putes in which there is some kind of an ongoing relationship, as, for
mstance, between neighbors or between landlords and tenants, and
so forth, and the disputes involved have to do largely with questions
that involve a criminal question.

The disputes that are addressed here are largely civil disputes, and
I think that should be kept in mind. Certainly if we merely utilize
funds which are already badly needed in the area of avoidance of
crime and in criminal matters, 1f we merely divert those funds to this
purpose, we have done no good at all. As a matter of fact, we may have

done harm. It may be a backward step.

I would suggest that there be the same kind of emphasis in the ulti-
mate bill on the resolution of civil disputes that existed in the com-
mnerce bill last time, There is g slight difference between the judiciary
bill and the commerce bill in that respect. I don’t think it is really
terribly meaningful as far as the intent of the two subcommittees, but
the Judiciary Committee refers to minor dispute settlement, and the
Commerce Committee talks about civil disputes. I think it would be
advisable to limit it to civil disputes, particularly in view of the fact
{;]I}ab LEAA is already doing some things with respect to criminal
1sputes.

There is another thing that I think should be brought out, and that is
that this type of small dispute settlement is not taken care of by the
small claims court. In the first place, the small claims courts tend to
be over utilized by various businesses concerned with collecting their
hilgs and by landlords and in areas that are more typically judicial in
nature. : : ’

Besides that, the small claims courts don’t cover all of the country,
nor all of the people in the country. Somewhere around 40 million
people are in rural areas in which there are no small claims courts,
and, therefore, that is not an answer to the question that you are ad-
dressing here,

I would further suggest that you retain the Commerce Committee’s
provisions of making the Tederal Trade Commission a consultant in
connection with these matters, because we have gone into this pretty
deeply in Congress, and delegated authority to the Federal Trade
Commission to make rules in questions involving unfair and deceptive
practices. We have also passed the Magnuson-Moss bill—which deals
with warranties—that is closely related to this question, and the Fed-
eral Trade Commission is uniquely knowledgeable in the area of con-
sumer disputes.

I am not suggesting that the FT'C administer the program. I think it
should be administered in the Department of Justice, and, further-
more, I think that in your delegation of that authority to the Depart-
ment of Justice, the delegation should be broad. As I said before, you
don’t necessarily take it out of LEAA. I think that should be a choice
that the Department of Justice should make as an administrative

matter, and I don’t think the statute should dictate the question, |

In short, I think that your two subcommittees can come out with
a much more thoughtful account than we had last time, because you
have a little bit more time at it, and I applaud the fact that you are

working together in joint hearings this time. We just didn’t have time
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for that last time. It is a very important issue, and I hope that we will
see the passage of an adequate law this time. '
[Mr. Eckhardt’s complete statement follows:]

STATEMENT OF HoN. BoB ECKHARDT, BEFORE THE SUBCOMMITTEE ON CONSUMER
PROTECTION AND FINANCE

Mr. Chairman and Members of the Subcommittee on Consumer Protection
and Finance, it is a pleasure to appear in support of H.R. 3719, the Dispute
Resolution. Act. Thig bill meets the need for dispute resolution mechanisms that
are accessible, informal, and inexpensive.

Some would suggest that the inefficiencies of the judicial system be solved
according to Shakespeares’ exhortation in Henry VI: “The first thing we do,
let’s kill all the lawyers.” However, as an attorney myself, I am reluctant to
espouse this alternative. Instead, I propose H.R. 3719 to remove the need for
lawyers in the resolution of many minor disputes.

The magnitude of unresolved consumer and commercial disputes has clearly
been demonstirated. In 1973, the National Institute of Consumer Justice recom-
mended that federal funds be made available to stimulate state and local gow
ernments to establish and improve small claims courts. Consumers need accessible
forums for resolving cnntroversies with vendors, manufacturers, and providers of
services. A recent national survey of consumer attitudes by Louis Harris re-
vealed that 79 percent of the public believes it is a waste of time to complain
about consumer problems because nothing will be achieved. Research published
in the Harvard Business Review and in the Law and Society Review showed
that for certain categories of goods and services, such as denture and hearing
aid purchases and appliance repairs, consumers experienced problems in one-
fourth to one-third of all transactions.

Frequently, the time and expense involved in trying to reseolve a complaint
seems 5o great in comparison to the dollars involved in the original purchase that
consumers just don’t bother to pursue a solution. The sum of all these small com-
plaints adds up a great burden on the American marketplace. A manufacturer
or vendor who reduces his or her costs at the consumers’' expense, and gets away
with it, puts responsible businesses at a competitive disadvantage, lowering
standards throughout an industry. Equally important is that the frustration and
hopelessness felt by a consumer with no practical system for redress contributes
to cynicism and alienation, despite the increasing number of consumer protec-
tion laws at both the state and federal levels. If the individual consumer has no
practical way of enforeingz statutory rights, such laws create only empty promises.

During a time when inflation is a major public concern, I am in agreement
with the relatively low level of funding ($15 million annually for grantees, $3
million arnually for the administration of the program) requested in H.R. 3719
However, I oppose any suggestion that the program should be funded out of
existing LEAA appropriations. I realize that LEAA now has statutory authority
and funds for promoting grievance resolution mechanisms in the criminal law
area. But, the total funds available to LEAA are already subject to many de-
mands, and simply adding civil disputes to the list of LIEAA responsibilities
would pay statutory lip service to the purposes of H.R. 3719 without putting up
the necessary resources. I don’t see why Congress should tell LICAA to reduce
its ecrimne prevention activity in order to fund civil controversy resolution pro-
grams. Therefore, I strongly urge that a separate authorization provision be
retained in the bill.

Asg to the question which organizational entity should administer the funds, I
would be inclined simply to designate the Attorney Geneéral and allow him to de-
cide which departmental unit shou'd have the delegated responsibility. I am
not opposed, for example, to allowing LEAA to have administrative authority,
assuming of course that both the Commerce and Judiciary Committees exercise
vigorous oversight to ensure that consummer disputes are given adequate emphasis.

Finally, I have been asked to elaborate on the role of the FTC in the admin-
jetration of this program. The Chairman of the FTC would have solely a con-

sultative role in advising the Attorney General on such matters as the criterin -

for awarding grants, the identificatio nof dispute resolution mechanjsms which
are must effective anil fair to all parties involved, and the ‘submission of ‘the
annual report relating to the administration of the program in the Department
of Justice. : :
As my earlier testimony pointed out, the need for emphasis on the 're_solutlon
of consumer disputes is well documented. The Federal Trade Commission was

oy
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established to promote competition i g’ g i X ’ i

or ‘unfair. busilgess,prqcticels. It theﬁa%fenl%g lxlxtgﬁﬂe‘lcftfizggdt%l loffcfggl&ie g:lgggglgg
its experience in dealing with grievances arising from commercial transactions.
Addltl_onally, the FT'C possesses some specific expertise in this area, The Mag-
nuson:Moss Warranty Act, which was passed in the 93d Congress and'marked ubp
by this Subcommittee, is administered by ‘the FIC, Thatalaw encourage the
estabhshmgnt by warrantors of informal disputes settlement mechanisms and
the Commission has set minimum requirements for such programs. As a con-
sequence, the FTC's familiarity with the practical aspects of establishing work-
&bsllci guidelines for dispute resolution can assist the Attorney General in tﬁe same

L 4N

I believe that all Americans should have access to forums which provide iusf
settlements for minor civil disputes. Rights become illusory if adjudicatioil is
fsoo lopg glelayed or the value of a claim is consumed by the expense of asserting
1't. '.ljhe bill, H.R. 3719, will enable us to take a major step forward in making
Justice available to the ordinary citizen. "

Mr. Prever. Thank you very much. We appreciate your testimony,
and you have cleared up several questions I had in mind. Since you
were chairman of the Consumer Finance Subcommittee last year, I am
mterested in your views on the role of the FTC. You do view it as a
consulting role, Also, you indicated that it should be administered in
the Department of Justice. :

‘Do you have any thoughts about whether an arm of the judiciary,
such as the Federal Judicial Center of the Administrative Office of
U.S. Courts, would be an appropriate administrative unit, or would
you leave it with the Attorney General at the Justice Department
under a'broad grant of authority? :

Mr. Ecrnarpr. I think I would leave it with the Justice Department
under a broad grant of authority, and one broad enough, for instance
to delegate it to the Judicial Center or other appropriate agency. ’

Mr. Prever. Thank you. |

Mr. Kastenmeier ¢

Mr. Kastenyeer. Thank you, Mr. Chairman.

Flow does your bill differ from the bill you introduced last year?

Mr. Ecxmarpr. I don’t think it differs very much from the last bill.
It differs from the bill that is in the Judiciary Committee in that it
refers to civil actions rather than all actions, and in that way would
exclude criminal actions or activity. and it differs in putting the Fed-
eral Trade Commission in a consultative position with respect to the
gp]‘(]amtion. I think that is substantially the difference between the two

1lls.

Mr. Kasrexarzier. Last year vou had before you in your sub-
committee a bill in one form +hich was somewhat medified when it
went to the floor, as I recall.

Was not_your bill of last year modified from the point of intro-
duction to the form it took when it reached the floor?

Mr. Ecrmaror. It was somewhat, yes. ‘

Mr. Kastenareter. So does this bill veflect the proposal that reached
the-floor, or does it reflect the bill as originally infroduced ?

. Mry. Ecrmarpr. As it reached the floor and in addition to that, it

Is reduced in the amount of money involved. Last time, it was éﬂo

milliony; this is $15 million, plus the $3 million for administration.
 Mr. Kasrenmemr. Why did you reduce the amount of money ¢-

Mr. Ecxmaror. For tactical reasons. Lo

Mr. Kastennmerer. That is a good answer.

I am interested in your reasons for excluding eriminal matters
when so many of the laws enacted by Congress, several of which origi-
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nated in the Commerce Committee, affecting consumers, in fact, involve
criminal sanctions, whether it is truth in lending, packaging labelling
requirements, there have been a whole series of bills all involving
criminal sanctions. .

To the extent that any consumer involved in some sort of dispute

could allege the criminal aspects of any of these laws, why should
these be excluded necessarily ? = .
- Mr. Ecsmaror, Well, if the dispute involves both criminal and. civil
matters, it would be covered, I think, by virtue of the fact that civil
disputes are covered. After all, the process envisaged here is a process
which involves not criminal sanctions, but first, if possible, mediation
and then possibly prearrangement or preagreement for compulsory
arbitration. So it is not typically criminal in nature with respect to
the application of the remedy in this bill. :

But there is another significant fact, and that is I do not like to
see a situation in which those enforcing criminal law—which seems to
me to be a matter of right to the person injured—I do not like to, see
those enforcing criminal law to say “Go over here and try your other
remedy first; try an agreed remedy first.” It seems to me that we
have a tendency to withdraw the extension of a person’s right to be
represented by the State in a criminal matter when we afford another
remedy of an informal type. . ,

Mr. Kastenmeier. Of course, it can be argued that the more typical
case is just the opposite. Very often, let’s say, the victim of crime is
required to appear in court. He doesn’t get vestitution, and he doesn’t
get the satisfaction, whatever that may entail, of confronting the per-
son who offended him. In some of the models which might well be cov-
ered by this legislation, these things may take place. .

In fact, to the extent that criminal matters may be included, it
would be for the purpose of giving the secured party some satisfaction
not otherwise given to him by law. : .

Mr. Ecxmarpr. Well, that might better be handled under LEAA’s
present program of neighborhood justice centers. LEA A’s entire pro-
gram is supposed to be designed for preventing crime, and they do
presently administer neighborhood justice centers devoted entirely to
criminal process. As a matter of fact, these have even been somewhat
objected to on grounds that they may tend to move into the field we
are now dealing in in this bill. -

Mr. Kasrexaerer. As a matter of fact, it is my impression that
much of the resources are devoted to settlement of civil disputes, and
it was testified yesterday that these are models which might be fol-
lowed under this legislation. There are several neighborhood justice
centers that were established by the Department of Justice on a trial
basis during the last year or so. A very high percentage of the cases
that they handle are civil disputes.

Mr. Ecxmarpr. What I am suggesting, though, is that that program
does have typically the criminal reach, and it would not be necessary
to duplicate that in this bill, though this bill might well take some of
the load off of those centers with respect to civil matters. =

But I understand that is a very, very limited program as far as
things like consumer disputes are concerned. e

.t

- 61

Mr. Kastenmemer. They do purport to include consumer disputes

“aitfong the disputes.

Mr. Eoxmaror. It is my understanding that they are supposed to
be with respect to interpersonal disputes and largely to those that are
likely to be recurring. Now, they may reach into the consumer field,
but I understand the department has been criticized for extending 1t
that far because of the mandate of the LEAA Act with an emphasis
on prevention of crime.

Mr. KasrenmemEr. Do I understand that you would prefer that
these be exclusively consumer ? .

Mzr. Eckmarpr. Not exclusively, but I think that this is the area m
which the greatest need exists. Well, let me put it this way: To a
certain extent the disputes that are typically neighborhood disputes,
the kind of dispute that has been somewhat perjoratively labeled the
barking dog-type of dispute, the creation of a remedy may proliferate
or increase the number of complaints. The fact that you can complain
about a minor nuisance may create more complaints that would be
settled informally without a process of this type. But in the area of
consumer disputes, I think you have some very real disputes that
simply go without resolution unless you have a remedy.

In other words, you have a universe of cases which is more finite
and more limited and in which there is a crying demand to settle them.
In the case of interpersonal disputes, it seems to me that the universe
is very flexible; it could increase with the opportunity to find an area
of complaints. ’ :

So I would give an emphasis on the consumer dispute side per-
sonally, but I would not exclude the other type of dispute from the
legislation. , ,

Mr. Kasrensemr. At this point, Mr. Chairman, I will yield back.

Mr. Prever. Thank you.

Mz, Broyhill? L ,

Mr. Broyarn., I would only comment on.the gentleman’s answer to
the last question. I have a concern about getting support for this bill
in the House. I think that if we take a bill to the House that is billed as
one that would be to set up these centers just to settle barking-dog cases
that we are going to have a very difficult time getting a majority to
vote for it. I think we could legitimately show that we have a Federal
interest inasmuch as we have passed consumer legislation in recent
years in the area; for example, that Magnuson-Moss has a warranty
section in it, where they have a right of class action under certain
circumstances; truth-in-lending legislation, and other legislation of
that type that have been passed, I think it could be argued that there
is a legitimate Federal interest there.

So I would hope that there would be a great deal of emphasis on
settling of consumer disputes in setting up programs of this kind.

Thank you, Mr. Chairman.

Mr. Preyer. Thank you.

Mr. Gudger?

- Mr. Gupeer. Thank you, Mr. Chairman.

I commend the gentleman for his bill and for the way in which he
has dealt so-forthrightly with the distinctions between it and other
legislation pending and considered in the last session. '
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I am troubled perhaps about this concept more from the standpoint
of the authorization which your bill and others propose whereby the
Federal commitment could be as much as 100 percent in these grants.
I lock upon the problem as being this: In each State presumably we
now have some efforts being made to develop new dispute resolution
processes below the Small Claims Court level or as alternatives to re-
sort to the Small Claims Court process. I know we do in North Caro-
lina, and I am sure you do in Texas, and I am certain Louisiana does
likewise. Yet I see that each of these States has a pattern of history
which is perhaps unique to that State, and I certainly know that Texas
has the common law, and Louisiana does not have the common: liw,
and the processes of the two States are bound to be vastly different:by
just history and definition. L e

" My concern is this: Why do you not perceive that the States should
bear a bigger share of this burden rather than from the Federal Gov:
ernment to undertake to bear the entire load? Tt

Mr. Ecemaror. What we purport to do here is establish a program
that would be totally governed in each of the specific dispute settle-
ment cases by the State or by even a private nonprofit corporation, and
what we purport to do is put up front-end money for the establishment
o]f such programs but to withdraw gradually the Federal presence in
the case. ‘ o

On pages 16 and 17 of the bill, we provide for the first and second
year being 100 percent, 75 percent for the third and 60 percent for the
fourth, and, of course, this is only a 4-year appropriation. :

So presumably if it is extended, and if it is a success, even a smaller
amount would be granted in any successive bill until it is phased out
as a federally financed program. -

The question you raise, though, also bears on this question of the
civil or consumer dispute-type process. Many disputes have to do with
goods that are nationally manufactured and in which information con-
cerning that dispute obtained in one of these dispute settlement cen-
ters might be useful in another, as, for instance, a toaster or a washing
machine, or something with an internal defect or the service afforded
with respect to such machines. So I think we do have a Federal con-
cern in this area perhaps larger than in even larger types of disputes.

We have a total amount involved which exceeds that involved in
many lawsuits. One reason why we have been able to move on this
matter across the aisles is that Mr, Broyhill was very much concerned
about some of the problems involved with clasg actions. He felt that
the class action procedure opened the gate maybe too wide and might
create too litigious an atmosphere with respect to small dispute settle-
ments. In conceiving of this as an alternative we must also conceive
of it as having a national consequence with respect to products pro-
duced and sold nationwide. :

Mr. Gupeer. Thank you for that. ; :

Let me phrase another aspect of the same concern in this fashion.
Traditionally, of course, the judicial mechanism for dealing with small
claims has largely been the responsibility of the State systems. Now,
nowhere in your bill, do you refer to a State participation or State con-
tribution. You refer to State and local mechanisms and that sort of
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mechanism. - = ~ :

Now, my interest is this: I can see how if we follow the LEA A route
presumably we are going to be funding through a State planning
structure, whereas if we do not follow this LEAA route and set up a
system independent of that, then we can have grants direct to the
grantee, which may be a local community structure or which may be
a nonprofit corporation at the local level and may not have the State
involved, and it may be that you desire to leave the State out inasmuch
as that could represent a cost of putting some of these programs and
trial mechanisms on the line. :

Is that one of your concerns? ‘

- Mr. Ecxmaror. That is correct, and, frankly. I personally do not
favor doing it through the LEAA process, but I would not preclude
that, because I think that is more typically an administrative question
that shouid be left to the executive department rather than financing
it in the statute. - L s

. Mr. Gupezr. Thank you very much, Congressman Eckhardt. I yield
-back the balance of my time. ‘

Mor. Preyer. Thank you.

Mr Moorhead ?

Mr. MoorueaD. T have no questions. Co

Mr, Kasrennmerer. Mr. Chairman, I know there is a vote on, but T
need clarification on one point. Is Mr. Eckhardt’s view of the scope of
his bill that it would not tolerate administratively or otherwise being
located in LEAA? That appears to be totally antithetical with your
view of what the bills function is. , '

Why would you want it to be funded through TIEA A ?

Mr. Ecrmarpr. I would not want it funded through LEAA, and
I am unequivocal on that proposition, but who would administer an-
other program on other funding is another question, and I would not
necessarily preclude LEAA from administering a program based on
other funding as this bill, provides.

. Mr., Kasrexymmr. You would not object to LEAA administering
a consumer program? A

Mr. Ecxmarnr. I would personally not desire it, but I would not
preclude it in the legislation. I would simply delegate authority to the
Justice Department to administer the program.

Mr, Preyer. Thank you very much, Mr. Eckhardt. Your comments
have been very helpful, and we are grateful to you for all of your basic
work on these bills. ,

'We now have a vote on, and the committee will stand in recess for
about 10 minutes. When we return, we will hear from Mrs. Esther
Peterson. :

[Brief recess for members to vote.]

Mr. PreyEr. The committee will come to order again.

We are very pleased to have as our next witness Mrs. Esther Peter-
son, the Special Assistant to the President for Consumer Affairs and
Director of the U.S. Office of Consumer A ffairs. S

Thank you for being with ug today, Mrs, Peterson. Your statement

thing, but in the funding machinery you do not refer to the State

‘will be made a part of the record. We look forward to your testimony
In any form you care to present it. ' :
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TESTIMONY OF ESTHER PETERSON, DIRECTOR. OF THE TU.S.
OFFICE OF CONSUMER AFFAIRS, ACCOMPANIED BY RICHARD
CUFFE, DEPUTY GENERAL COUNSEL, U.S. OFFICE OF CONSUMER
AFFAIRS

[The prepared statement follows:]

STATEMENT oF ESTHER PETERSON, DIRECTOR, U.S. OFFICE OF CONSUMER AFFAIRS,
BEeEFoORE JoINT HEARINGS OF THE CONSUMER PROTECTION AND FINANCE SUBCOM-
MITTEE OF THE INTERSTATE AND FOREIGN COMMERCE COMMITTEE AND THE SUB-
COMMITTEE ON CoURTS, CIvIL LIBERTIES, AND ADMINISTRATION OF JUSTICE OF

THE JUDICIARY COMMITTEE

Mr. Chairman: It gives me great pleasure to appear at these joint hearings
to present my views concerning the proposed “Dispute Resolution Act.” I believe
that the time has come for enactment of this legislation that, to use the language
of the bills, will “assist the States and other interested parties in providing to
all persons convenient access to dispute resolution mechanisms which are effec-
tive, fair, inexpensive, and expeditious.” This legislation has been passed by
the Senate on three different occasions, and it probably would have been adopted
by the House last year but for its consideration under the suspension of the
rules procedure. In addition, President Carter has endorsed the enactment of
legislation of this type in his February 27, 1979, messuage on civil justice reform.

The value of this legislation lies with its recognition that dispute resolution
is a dynamic process which must be fashioned according to the needs and desires
of the program participants. Accordingly, this legislation does not inhibit, but
rather encourages maximum flexibility and experimentation in designing pro-
gram and forums for the resolution of minor civil disputes. .

Convenient, uncomplicdted, and expeditious resolution of minor disputes is a
goal which has frequently eluded the consumer movement. Too often, citizens
with legitimate grievances involving product purchases, household services, or
performance of warranty obligations are buffeted back and forth between sellers
and manufacturers, regulators and service providers, or franchised dealers and
corporate officials without ever obtaining satisfaction or resolving their com-
plaints. T can speak with personal knowledge of the widespread dissatisfaction
of consumers with many of the structures which the government and the com-
mercial sector have established for the processing of consumer complaints. Let-
ters with the common characteritsics of frustration arrive at my office daily,
and far too many detail unsuccessful attempts to resolve the problems through
dealers, distributors, manufacturers, or others in the chain of commercial prod-
uct distribution. While some progress has been made in establishing mechanisms
to handle consumer complaints by enlightened segments of the business commu-
nity and some State and local governments, further expansion is largely con-
tingent on the availability of funds to assist in these efforts.

These observations are certainly supported by the results of a national survey
of consumer attitudes which was unéertaken by the Marketing Sciences Institute
and Louis Harris and Associates, Inc. This study entitled “Consumerism at the
Crossroads” revealed that 79 percent of the surveyed public believed ‘‘that it is
a waste of time to complain about consumer problems because nothing will be
achieved.” As the findings of this legislation suggest, an unresolved minor dispute
may be of minimal social or economic magnitude, “but taken collectively such
disputes are of enormous social and economic consequence.” There can be little
doubt that all parties suffer when disputes remain unresolved. Businesses lose
customers, consumers get ripped off, and the frustration of individuals reduces
the public’s faith in the system of laws governing this country.

Based on our experience in processing citizen complaints, we have found that
most often the only practical means of obtaining redress for the typical consumer
problem is resort to a small claims court. However, given the practical impedi-
ments which frequently restrict their accessibility to a significant segment of
the population, small claims courts may not be providing the public service that
wag intended in their creation.

The small claims court systems have been the subject of numerous studiés
that have identified their shortcomings and recommended remedial action.
Among the more authoritative examinations of small claims courts is the 1973
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report of the Na!;ional Institute for Consumer Justice (NIJC) entitled “Redress
of. Cpqsumer Gneyances.” It is encouraging to note that many of the specific
provisions of Section 4 of the bills, the “Criteria for Dispute Resolution Mecha-
nisms,” implement .the recommendations of the NICJ report to make small claims
courts more accessible and easier to use by the average person. Lest there be ‘auy
mlsunderstal}dlng, I recognize that these bills are not solely designed to remedy
the faults of small claims. courts. Rather, these measures envision the applica-
tion of funds tq other forms of dispute resolution such as arbitration, concilia-
tl.Oll, or medlafilon.. Clearly, maximum experimentation in fashioning’forms of
dlspuj:e res_plutmp is essential if the goals of the legislation are to be aéhie.v'ed

Beipre discussing some of the details of the bills, I think it is appropriate tc;
establish on the record that this legislation is not an attempt by the Federal
goverpmentz to seize control of the Nation’s small claims court systems. Nor
1s this legislation intended to result in extensive Federal involvemeut'with
attempts by Sta,te; and local governments to create more responsive means of
re§olvmg,mu}or civil disputes. Lastly, these measures should not be viewed as
being solely intended to alleviate the congestion which characterizes many of
the court systems thlzoughout the Nation. To the contrary, this legislation should
be recognized as hqvmg the narrow purpose of assisting State and local govern-

%Iéeg(tl% laéé(; 1t11(lm-pr(l))t11_t ’organ(iiz%tions f0(11- a limited period of time in their at?tenipts

, : e public’s need for expedi £ ic: v : i
Stmall St col Drons ] pedious and uncomplicated ways of resolving

All 0? the =bil{s under consideration are worthy attempts to address the Nation's

uegds for 1',eadﬂy.accessib1e means of informal dispute vesolution. However I
‘bgheve that certain attributes are essential for the achievement of stated "Oi'lls
of {heA zéct.d{&mong such desirable characteristics are: N

. ording maximum flexibility to grant recipient N:h > i OV
m%chﬁlmn.ls' accordingtto their perceivedé;leeds andpdesils-est? create or improve

= hequiring concentrated effort by grant recipient i ’ 1
th(; existenge and purpose of funded me%hanisms ;p  fo inform the public of
re;ére?li:g{;tmb a centralized source of technical information and resource

4. Insuring a prominent role for the Federal Trade Commissi i Y
tions of the dispute resolution program and its resour(cje centisrl?nmlllcll the opera

g._Emphasmmg the use of grant funds for the resolution of smz’ﬂl sum disputes
arlss;éltg 1'1'0;11 Cfntll?lell‘)dl ?1 m‘arketplace transactions.

) 10n 4 of the bills, “Criteria for Dispute Resolution Mechani " og -
hshe§ minimum §tandards for mechanisms to be eligible for %unscllilrlls‘rmlildg:%?e
A.ct:. These crlt(;ma generally afford maximum flexibility to recipientg to fashion
dispute 1'§s0111t10n echanisms according to their peréeived needs rather than
under st;'lct federally—_lmposed guidelines. Of particular importance is the fact
that_althougl‘l‘. subsection (4) requires that a dispute resolutions mechanism
provides for. reasonable, fair, and readily understandable forms, rules, and pro-
cedure\s-, which Sh{lll include those which— . . . (C) permit thé use 6f dispute
resolution mechanisms by the business community,” the actual extent or nature
of the use qf the m(_echanisms by the business community is left to the discretion
of the funding apphcant.. Thus, the proposed legislation will result in the award
ggﬂl;gcgl?’ral funding assistance with a minimum amount of attached “Federal

Section 4(7) and Section 5 of the House bills address the need f i

1nformat1_on programs to apprise “potential users (regarding) the av?tli‘laptlli?ill}xer
and location of th_e dl.spute settlement mechanisms.” T believe that this feature is
absolutg.ly essential if we are truly intent on increasing the use of existing
mechanisms and encouraging the public to resort to new or improved dispute
resolution programs. Experience has shown that there is a direct correlation
between the lack of public awareness of the existence of dispute resolution
mecha.n'isms or small claims courts, and the public's general skepticism toward
the utility of making complaints about legitimate griev{inces.
.1t should be further noted that public information programs are particularly
important for lo“j i}lcome consumers. As a group, low income consumers are
more frequently victims of unresolved complaints or disputes than other people.
Thus, every effort must be made to fashion mechanisms and related publie in-
formation programs in ways which will encourage low income consumers to
resort to the mechanisms in the face of unresolved complaints or arbitrary denials
of essential services. o

Section 6 of the House bills requires the establishment of a “Dispute Reso-
lution Program” and a “Resource Center” within the Department of Justice.
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The Center’s responsibility for serving as a centralized source of information,
technical assistance, research, and evaluation, should greatly enhance the pros-
pects for attaining the objectives of thig legislation.

-Clearly, all funded parties will benefit from the exchange of inform@ation
concerning attempts to fashion new or improved mechanisms. In addition, the
availability of information and technical advice from the Center will reduce the
potential for ventures into experiments which are unlikely to produce favorable
results.

In general, I am pleased that the proposed “Dispute Resolution Program,” as
contained in the House versions, negates any suggestion that grant recipients
must create additional bureaucratic entities in order to qualify for funding under
the Act. However, I believe that care and vigilance must be continuously exercised

to insure that the judgment of funding recipients is afforded broad“deference

by the national administrators of the Program. In my view, the key to successtul
implementation of the Act will be the ability of grant recipients to develop or
improve mechanisms which best suit their particular needs and desires.

Section 7 of the House bills requires the establishment of a “Dispute Resolu-
tion Advisory Board” which would consult with the Attorney General and Center
regarding the operations of the Program. I support this provision as it will'insure
that the public, through. designated representatives, will participate in the de-
cisionmaking process of the Dispute Resolution Program. The specified composi-
tion of the Advisory Board generally insures that the various aspects of society
which have direct interest in reducing the frequency of unresolved disputes are
involved in the operations of the Program. In addition, the presence of the Board
should generally insure that the grants are not awarded in furtherance of any
particular narrow interest.

Section 7(e) of H.R. 3719 provides that the Chairman of the Federal Trade
Commission (FTC) shall advise and consult with the Attorney General and the
Center “in the same manner as the Advisory Board.” I support this provision
as it insures that the Nation's principal consumer protection enforcement official
will be able to convey to the Attorney General and Center the Commission’s vast
experience and expertise in dealing with consumer problems arising from com-
mercial marketplace transactions. In addition, the advisory role of the FTC
Chairman will enable the Center to benefit from the Commission’s direct involve-
ment ywith dispute resolution mechanisms which have been created under Section
110 of the Magnuson-Moss Warranty Act and applicable FTC regulations.

Section 8 of the House bills, “Financial Assistance,” establishes the admin-
istrative criteria for the award of grants to eligible recipients. Of particular in-
terest is subseetion (C) (7) of H.R. 3719 which requires that applicants “set forth
the nature and extend of participation of interested parties, including consum-
ers, in the development of the application.” This provision is essential for unless
the public actively participates in the development of plans and programs to be
funded, citizen acceptance of new or improved dispute resolution mechanisms
may be lacking.

Section S(E) (2) of both House bills prohibits the use of grants funds “for
the compensation of attorneys for the representation of disputants or claimants
or for otherwise providing assistance in any adversary capacity.” While I under-
stand the reason for this provision, there is a problem regarding the use of at-
torneys which concerns me. In my view, the record should reflect a recogni-
tion that disputants should be on equal footing when it comes to using the mecha-
nisms., When only one party to a dispute uses a lawyer in presenting his or her
case, the other party is clearly disadvantaged. Since the purpose of this legisla-
tion is to create dispute resolution mechanisms which are both uncomplicated
and inexpensive, I would hope that the implementing regulations will address
this concern in an appropriate manner.

I believe that Section 8 should be amended to impose an affirmative obliga-
tion on grant recipients to maintain public records of processed complaints in
order to identify product design problems or patterns of abuse by individual par-
ties or firms in a manner which would not be administratively burdensome. Grant
recipients should also be required to refer to appropriate law enforcement au-
thorities any evidence of alleged criminal wrongdoing which is brought to their
attention by citizens utilizing the mechanisms. Mandatory maintenance of rec-
ords of complaints to dispute resolution mechanisms could provide a basis for
the subsequent development of information which would aid in the prevention
of disputes. In my view. there is a2 pronounced need for citizens to have access
to comparative information concerning locally-purchased consumer products and
servicess, ' While certain product comparison publications presently exist, there is
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a paucity of similar information on local consumer services. Clearl

lar ’ A ¥, the pres-
e&gg;zqif comnqratmg mf.orma.thn on consumer services could have the beneficial
ef ecj:s, of. encouraging 1dent1ﬁpd marginal providers to improve the quality of

Z%gz(i'gass,tlon ;r(()l%r to cp&npete llln loeal markets, and supplying a means for con-
sumers " void providers whose service is lik ' i i - i
Shmers to is likely to result in dispute-causing

Before concluding my remarks, allow me to express m i
€ C 1y ¢ Xpress my concern regardin

‘tpe idea of’ using $15 million to establish programs in all 50 States for thea,resolu%

t}on of a}l types of minor disputes. Informal dispute resolution is, as I said ear-

lier, an idea whose time has come. The need is clear, but there exists a danger

,th‘at the fungls ma_yﬂbe\ spread too thin to have any meaningful impaect if the bills

a1e.enagte‘d: in their present form. I do not question the propriety of establishing
locally-based forums for the resolution of minor non-commercial disputes. In
fact, the funds should be apphed to a variety of dispute resolution procedures

and uses-at the»' local level since regardless of the type of complaint, citizensg
need readily available means for the prompt resolution of disputes.

I prever, the genesis of tl}is legislation was the 1973 Report of the National

‘nst1tu'te for Co_nsumer.Jusmqe. That study suggested that mechanisms for the
1esolu1_ﬁlon of. dlspute_s 111\f01\11ng consumer goods and services were generally
unavailable, inaccessible, ineffective, or unfair to most citizens. In view of the
fact,that consumer problems constitute the vast bulk of unresolved disputes con-
fronting Ame1.'1can citizens, I think that this legislation should emphasize the
use of gra}lt funds fog.' mechanisms to resolve such disputes. This suggestion is
generally in accord _\vlt]} the language of Seetion 2 (a) (1) of H.R. 3719. Unlike
f:he.copnmrable section in H.R. 2863, this section specifically refers to “disputes
}nvolvmg_ consumer goods and services,” an emphasis which I believe should be
included in the final version of this legislation.

‘ Lastly, I do not believe that funded mechanisms should be allowed to handle
ia.ny typg of criminal proceedings—felonies or misdemeanors. As I read Sec-
ion 3 §4) of HR :‘28(3'3, the definition of “dispute resolution mechanism” does
not limit, ghe Jlu‘lSdlCth'{l of funded mechanisms to civil cases as is done in the
same section oi? H.R. _3:19. The nature of criminal proceedings requires close
atte;ntmn 'to sategllal‘dlug constitutional rights and they are, ﬁherefore, incom-
%:)I‘Eltl‘bl(-}. with the 1pf‘_0rma1 charqcter of most dispute resolution entities. Where

1ell§a is both a ecivil and a criminal component of a controversy, however, a
m‘_ec 1anism should be able to seek resolution of the civil side of the case. The
criminal side shquld be pursued through the more traditional procedures.

01.11 clg)_s;ng, I wish to praise the proponents of all three bills. While T may not
{151;?3 W 1th some of the details of the proposals, I wholeheartedly support the ob-
i])i((:) éze :f thg Fe.deml government qssisting .State and loeal government and non-
mechanilsﬁlsl?lzatmns in the creation of improvement of dispute resolution

In my ‘view, a modified version of thig legislati ' i
o my o gislation as I have outlined toda
g{]fgxtshgliixé?;sethe bie.st meani for reducing the instances of unresolved disputeg
AELE corresponding negative societal impact. I urge vo v riftly ang
enacvt this nnport’an.t'piece %f legislation. P ge you fo move swittly and
Ellx‘lgank you for giving me the opportunity to testify at this joint hearing.
Irs. Pererson. Thank vou. I appreciate th ‘tuni

] . nk you. I ¢ 18 e opportunity to '
with you. ppresis PL £y o be here
o I have with me today Richard Cuffe who is the Deputy General

ounsel of the Office of Consumer Affairs. I would appreciate filing
ngly complete statement for the record and summarizing the position

1at 1t contains. T know you have gone into this subject in-depth with
many people and I would certainly like to contribute.

_Ithinkin providing my views I want to say, first, that T feel that the
tine has come for ’ghe‘?nagtment of this legislation which, in the lan-
guage of the bill will, “assist the States and other interested parties in
providing to all persons convenient access to dispute resolution mecha-
msms which are eﬂ.ectn_re‘, fair, inexpensive, and expeditious.”

Az you know, the legislation has been passed by the Senate on three
different occasions. I am hoping this year that we will be able to vet it
through the House. 5
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“This type of legislation lias'béen endorsed by the President aittd T

think it has a wide degree of support throughout the country.. =, |
The value of this legislation lies with its recognition that dispute
resolution is:a dynamic process which must be fashioned accordingto
the needs and desires of the program participants. AT

", Unfortunately, we have a tendency to often feel that e can sit jip

here in Washington and design structures and ways to cure local prob-
lems. In my view, I think that increasingly we must learn to rely:on
local people to fashion solutions as they see fit, with Washington help-
ing by giving the means.so that they can devise thing that help them-
selves. I think that informal. dispute resolution is an area where tlie
Tederal Government really needs to help. * ‘ RS

Thus, I favor legislation that does not inhibit but rather encourdges
maximum flexibility and experimentation in designing programs.and
forums for the resolution of the minor civil disputes. e
" Ispeak in behalf of this legislation from a long history of experiéirce
in dealing with consumer disputes. I think from the time I first started
working with this problem way back with President Johnson, and even
before that with President Kennedy, the letters of frustration came'to
me from people who could not get a fair, and equitable resolution of
their problems. Unfortunately, I think it is a growing problem. = .

So 1t is extremely important that we have convenient, uncomplicated
and expeditious means for the resolution of minor consumer disputes.
Certainly it is a problem that the consumer movement has tried to do
something about, but we have been somewhat frustrated because we
have not, yet succeeded in developing the means for accomplishing this
important task. L
~ This is another reason why we feel very strongly about this
legislation. .

Too often citizens with legitimate grievances involving product pur-
chases, household services, or performance of warranty obligations are
buffeted back and forth between sellers and manufacturers, regulators
and service providers, or franchised dealers and corporate officials,
without ever obtaining satisfaction or resolving their complaints.

People send me letters with thick files describing continuous refer-
rals back and forth without ever receiving any resolution. Yu| 1, as
Congressmen, have sent us similar letters from constituents with these
problems.

I can speak with personal knowledge of the widespread dissatisfac-
tion of consumers with many of the structures which tle Government
and the commercial sector have established for the processing of con-
sumer complaints. I am really happy to repu.rt that in the Office of
Consumer A ffairs, we are working very hard vuth the various Federal
agencies which deal with consumer complaints, :

We had a meeting yesterday of all the complayint handlers through-
out the Federal Government to see if we can’t bring their efforts
together and find improved mechanisms for taking care of these
problems. :

While some progress has been made in establishing mechanisms to
handle consumer complaints by enlightened scgments of the busiiiess
community and some State and local governments, further expansion
is largely contingent on the availability of funds to assist in these
efforts.
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.. X do want to congratulate those areas in the private sector who have
made strides in developing expeditious but fair processes for complaint
resolution. There are many examples of that effort, but it is not enough.
It does. however, show that -such mechanisms can be developed. It is
also heartening to know that some States have been doing a.great deal
in these areas, but unfortunately, this problem frequently gets the snort
end of the stick because funds are not always available. Thus, we have
not.been able to develop these mechanisms to the extent: we should. :

+ All the bills under consideration are very worthy attempts to address
this Nation’s need for readily accessible means of informal dispute
resolution, However, I believe that certain elements are essential for
the achievement of the goals of the act. I would like to list the ones I
feel are necessary to that end. :

Jivst, afford maximum flexibility to grant recipients to create or im-
prove mechanisms according to their perceived needs and desires.
Again, it is the flexibility at the level of the users that is very important
to encourage.

“Second, require concentrated effort by grant recipients to inform the
public of the existence and purpose of funded mechanisms. L

T think one of the principal vesponsibilities that must be carried
with this program is to be sure that people understand and learn how
to use the funded mechanisms.

Third, create a centralized source of technical information for re-
search and reference, so that we can exchange the information that
we.learn in developing these programs. :

s Fourth, insure a prominent vole for the Federal Trade Commis-
sion in the operations of the dispute resolution program and its re-
source centeu.. :

-Bue to its competence and experience in the field, the FTC can b
a tremendous help in advising the Department of Justice regarding
the.operation and administration of the program. In general, I think
we:have to work harder toward using competence and expertise -in
the Federal Government, by encouraging greater communication be-
tween the agencies, and bringing all this knowledge to bear in a con-
structive way. E
.. Fifth, emphasize the use of grant funds for the resolution of small
sum disputes arising from marketplace transactions. This, I think,
the studies have shown, is one area where dispute resolution has been
somewhat neglected. It doesn’t mean that other disputes can’t be
handled, but as I watch and study this problem, I am convinced that
consumeyr dispute resolution is an area where more needs to be done.
Thus, I hope we can have the emphasis there. E

~~Related to this idea, I would like to express my concern with the
idea of using $15 million to establish programs in all 50 States, for

resolution of all types of minor disputes. : S
- Informal dispute resolution is, as I said earlier, an idea whose time
has come. The need is clear, but there exists a danger that the funds
may be spread too thin to have any meaningful impact if the bills
are-enacted in their present form.

- I do not question the propriety of establishing locally based forums
for the resolution of minor noncommercial disputes. In fact, the funds
should ‘be applied to a variety of dispute resolution procedures.and
uses at the local level, since regardless of the type of complaint, eiti-
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zens need readily available means for the prompt resolution of
disputes. : , :

However, the genesis of this legislation was the 1973 report of the
National Institute for Consumer Justice. That study suggested that
mechanisms for the resolution of disputes involving consumer goods

~and services were generally unavailable, inaccessible, ineffective,:or
unfair to most citizens. ,

In view of the fact that consumer problems constitute the vast bulk
of unresolved disputes confronting American citizens, I think that
this legislation should emphasize, if at all possible, the use of grant
funds for mechanisms to resolve such disputes.

My fuller statement goes into detail on the points.I have raised,
but I would like to say I want to congratulate the proponents of these
three bills. T may not agree with some of the details, but I heartily
support the objective of the Federal Government assisting State and
local governments and nonprofit organizations in the creation or im-
provement of dispute resolution mechanisms.

_In my view, a modified version of this legislation, as I have out-
lined today, offers citizens the best means for recducing the instances
of unresolved disputes and their corresponding negative societal im-
pact. I urge you to move swiftly and enact this important piece of
legislation.

I thank you. ’

Mr. Prever. Thank you very much, Mrs. Peterson. Your long ex-
perience in this field and the respect with which you are held in this
field give a great deal of meaning to your support. We appreciate’ it.

I want to mention one question in your written statement. On.page
11 you urge a mandatory maintenance of records of complaints-to
dispute resolution in order to help solve problems by revealing pat-
terns of abuse.

I can understand why that would be a good idea, to collect such
statistics and to have such records. But I wonder if that doesn’t run
counter to the experimental and to the no-strings attached approach
of this program. :

You emphasize the experimental nature of it. In other words, I
don’t think you would want us to set up these programs as a sort of
recordkeeping statistic collecting agency necessarily.

Mrs. PrrErson. I should preface my response by saying that I was
a member of the Federal Paperwork Commission, and I am aware
of the occasions when Congress unintentionally imposes on the public
and the private sector, many of these recordkeeping requirements
that are subsequently determined to be burdensome.

On the other hand, my experience has been both in the private sec-
tor and in the public sector, that we need a barometer. We need indi-
cations of growing problems. I shall never forget working with the
private sector in a number of areas where I went and said, look, there
are many problems here. Tell me please, how we can work toward
solutions.

I recognize your problem and I think your point is well taken. If
the program could only be devised in a careful way, so that it can be
used constructively as a way of indicating trends and difficulties, the
publie would certainly benefit. : Lo
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I would be reluctant to say that we shouldn’t keep recordkeeping
to a minimum. Let’s be sure it is not records for records’ sake. Let’s
be sure it is useful and integrated into what we are trying to do.

Mzr. Preyer. Thank you, Mrs. Peterson.

Mr. Kastenmeier ?

Mr. Kastenmemr. Thank you, Mr. Chairman. I would like to ex-
press my admiration for Mrs. Peterson, too. I think she has contrib-
nted enormously over the years to public policy, consumer affairs to
be sure, but many, many other areas as well.

One of the difficulties which you must be aware of is that of alter-
native dispute mechanisms. It has been around for a long time, and
has been encouraged and proposed, although not reduced to legislative
form in this connection. :

The merger or wedding of that particular idea in the original Sen-
ate legislation and what we have before us, is really a merger of a
couple of different ideas, both of which have had separate genesis.

In that regard, you must be aware that the Justice T)epartment,
represented by the Assistant Attorney General, yesterday testified for
a broad-gaged bill. The Justice Department hopes that all minor dis-
putes will have some hope of reconciliation through a program of this
sort.

Now, of course, one can well understand why someone more particu-
larly concerned with consumers would feel that the emphasis should
be there and the other things are merely collateral and possibly to be
tolerated in creating these mechanisms.

The reason I raise this is because I am not clear on who speaks for
the administration, who speaks for the President in terms of whether
this should be broad or narrow.

Should this be another commercial court, or should it be broadly
gaged in terms of what it handles?

One of the difficulties is, and I think that you reflected this, that
there really isn't a great deal of money in any of the bills. This re-
flects, I guess, current fiscal realities.

Therefore, it has to do with whether we are really underwriting
many courts or many alternative mechanisms or whether this is essen-
tially innovative. We do not want to underwrite every alternative dis-
pute forum in America, but rather certain ones that show promise, in-
novation, imagination, ingenuity in responding to these problems.

We ave encouraging selective alternative models aimed at helping
the States, local units, and private entities to develop effective mech-
anisms which were created as demoenstration models for the alternative
forums which will one day exist. '

So I would ask you whether, if this is the concept, must we not be so
selective as to zero in, let’s say, on consumer forums alone in that
connection. |

Do vousee what I am drivingat?

Mus. Prrersox. Yes. I appreciate the point that you are taking. X
cuess from my point of view—and I have not had a lot of experience
in the other aveas, I must be frank with you about that—TI have felt
usually that there ave numerous mechanisms for the resolution of other
itypes of disputes. '
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' From my point of vietw, and T am spedking from my experience on

this problem, I see the frustrations of the consumer area which has
been so sorely neglected and the far-reaching effects of them. This is
extremely difficult. However, I don’t think any of us would want it to
be narrowly limited to that area alone.
T agree with you that we have to be innovative and find whatever
are the best ways. But I am so afraid if we don’t emphasize this way
of trying to solve the frustrations of marketplace, consumers that we
would be missing a problem in our society that is becoming increasingly
critical.

I don’t think that the snggested emphasis means that the funded
mechanisms will deal exclusively with consumer disputes. I would
like to ask my attorneyv here whether that is so or not.

I recognize my bias, Mr. Congressman, in these feelings because con-
sumer problems are so heavy on me due to their constant increase and
the lack of innovative ways of dealing with them.

But I am so afraid that it will be put off if we don’t really emphasize
consumer dispute resolution. That is the principal area that I feel very
strongly about, but I would like to think about it. I don’t want to have
a closed mind on it. '

Mr. Curre. I have nothing else to add except that our idea of this
bill is that it would afford the maximum flexibility to State and local
governments and nonprofit organizations to fashion mechanisms ac-
g}ordling to the manner and the need that they perceive exists at their
level.

- We don’t want the Federal Government coming in and dictating
how one particular forum should be established over another. We
would certainly not suggest that any type of civil dispute would be
excluded from consideration before these mechanisms.

Mr. Kasrexarier. I appreciate that statement. Let me be candid,
too, at least frem a Judiciary Committee standpoint, this should not
be secni as an alternative to the failure of the Congress to enact a con-
sumer proxctlon agency o a consumer advocacy agency. This is not
the sop or'the cure for the deficiency in that connection.

Mrs. Perersox. I think if that bill had passed, I would have been
here just the same. This legislation is a tool to make possible the equity
that we are always trying to develop in the marketplace. '

Mr. Kagressrerer. Thank you, Mr. Chairman.

- Mr. PrevEr. Thank you.

.~ Mr. Danielson? ,

Mr. Daxrerson. Thank you, My, Chairman.

I have no questions to ask T am terribly sorry to say. :

Mrs. Perersox. I have never known you not te have a guestion for
me.

Mr. Daxmersox. As usual, you do such a magnificent job that T have
nothing unanswered in my mind. I know that she has put her blessing
on it and adding that to that of ray chairman here I don’t know how
this can fail. - .

+ Mrs. Perersox. I have put blessings on other things that have failed
as.you all know. ~ 7

Thank you.

Mr. Prever. Mr, Gudger?

Mz, Gunger. Thank you. I, too, want to express my admiration for
this lady who has done so much for improvement in our society and
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has ‘dedicated so much of her time and energy over the years to im-
portant works. o e .

T would like to comment briefly, or have you comment further, if
you' will on your observations on page 10 of your written manuscript.

You mentioned that section 8(e)(2) of both House bills prohibits
the use of grant funds for compensation of an attorney for the repre-
sentation of disputants or claimants or otherwise providing assistance
in an adversary capacity. ' .

You go ahead and I think very properly point out that 1f such funds
are denied to one litigant, the other litigant may be having an ad-
vantage because that litigant may be able to afford counsel.

What do you see as the function: of your Legal Aid Service in this
particular context? Do you see this as a place where the Legal Aid
Service should be provided on one side or on the other side or on both
sides in controversies whicli come before these forums? It does present
the problem of possibly having federally-funded attorneys on each side
of a controversy which could be an expensive and dangerous thing.

Mrs. Perersox. I think your point is something that we need to be
caveful about. I want to be absolutely sure that no one is denied and
that things van go forward. ‘ o

Tt seems to me that there can be a legal advisory role of some kind.
I am not a lawyer and I would like to ask my counsel to speak on this
point. ~

Mr. Crrre. Our idea in this regard, Congressman, was to make sure
there is parity between the parties wlo use the funded mechanisms.
We would certainly not preclude the idea of utilizing professional
legal counsel to advise, not necessarily in an adversary capacity, and
assist peaple in trying to resolve their disputes on their own.

One of the principal attributes of this bill is that it would fund
mechanisms that would allow people to resolve their own disputes as
opposed to making these minicourts, if you will. These should not be
minicourts.

Mr. Guoeer. I think you added to what is alveady a very important
comment, in your written testimony. I am glad to have it brought up
and developed just to the extent that it is now. It at least addresses
our attentien toit. , o ,

Secondly, I would like to mention that Congressman Eckhardt
testifying here earlier this morning pointed out that the neighborhood
grievance, the barking dog case, these kind of things, if they are to be
subject to a forum of this type for their resolution, might tend to incite
more netghborhood disputes and tend to encourage neighbors to go to
court, so to speak, rather than resolve their differences between
themselves. ‘

Mys. Pererson. I think that would be unfortunate because, good-
ness, I think one of the essential things is to try to work out differ-
ences without having to go to superior authority. I think that would
be unfortunate if it had that effect.

‘Mz. GupeEr. Do you see this forum as possibly affording an oppor-
tunity for the resolution of neighborhood grievances? Now your
address certainly strongly suggests that the forum be for the protec-
tion of consumer interests and as an avenue to resolve these market-
place disputes. -
~ But don’t you see, also, that if a plan is evolved in some state, par-
ticularly where rural communitiés can have a methed of working out
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without the. expense of judicial determination controversies between
neighbors over trespasses and small claims and controversies, don’t
you see that this might be a proper funstion of this new forum?

Mrs. Pererson. It certainly could be a valuable function. I think
the whole point is emphasis. The local people working on this problem
can be the determinants in saying how it should be fashioned. How-
ever, I don’t want us to emphasize that type of dispute resolution
over this other extremely important area that I am concerned about
today, that is, helping people resolve problems which arise in the
commercial marketplace. _ ,

- Maybe I could relate my concern regarding the emphasis for fund-
ing to inflation because the letters have increased from consumers
with marketplace problems. People want to know where there are cost
saving shortcuts, and what I can do to help them in these inflationary
times. So I don’t want us to lose sight of the positive economic aspect
of helping the consumer in these areas. Certainly we ought to help.
If we find a lovely and easy way to do 1t, I am all for it.

Mr. Gopeer. Thank you very much. You are an excellent advocate.
If I were disposed to be against this, I know you would dissuade me
against by bill. . _

Muys. Pererson. Thank you. I hope you will never be against me.

Mzr. Prever. I don’t think we identified your lawyer.

Mrs. Pererson. This is Rich Cuffe, who is the deputy director of
the office of consumer affairs.

Mr. Prever. Mrs. Peterson, after all the nice things that have been
said about you here this morning, you must know how the pancake
fecls after the syrup hasbeen poured npon it. | '

Mrs. Prrirson. Yes; it is very bad nutrition. One should. awoid
sweeteners these days.

Thank you very much.

Mr. Prevyer. Our next witness is Mr. Jeffrey 1. Perlman, the asso-
ciate director of the consumer affairs division of the Chamber of
Commerce.

TESTIMONY OF JEFFREY L. PERLMAN, ASSOCIATE DIRECTOR,
‘CONSUMER AFFAIRS, U.S. CHAMBER OF COMMERCE

Mr. Perraran. Thank you, Mr. Chairman. I will summarize my

statement, if Imay. L '
Mr. Prexer. All right. Without objection, your statement will be

made a part of therecord.
[ The prepared statement follows:]

STATEMENT OF JEFFREY L, PERLMAN ON Disrutt RESOLUTION
(H.R. 2863, H.R. 3719 AnD 8. 423)

X am Jeffrey T.. Perlman, Associate Director of Consumer Affairs for the Cham-
ber of Commerce of the United States. On hehalf of the National Chambey, I
wish to express appreciation for the invitation to testify on the Dispute Resolu-
tion Act of 1979.

The National Chamber is the world's largest business federation. Our member-
ship is composed of more than 80,000 business firms, 2,600 local and stote cham-
bers of commerce and 1,200 trade and professional associations. Our interest in,

. and support for, the underlying concepts embodied in the Dispute Resbdlution

Act represent our members’ desire to strengthen small claims courts and other
consumer-bpusiness dispute resolution mechanisms, : L ‘
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“We support dispute legislation which will authorize federal assistance to.local
Aand state communities to improve their small claims courts procedures -and
informal complaint handling mechanisms. In fact for several years we have
;sought similar type action on the state level with our own program we refer to as
“Up With Consumers”. Legislation should provide individuals and businesses
“with forums for resolving consumer, business and interpersonal problems in an
seffective, expeditious, fair and inexpensive manner.

Further, dispute regolution legislation must recognize that effectiveness de-
.mands that it reflect the individual needs of the community. We are confident
that federal legislation can provide an incentive for states and local communities
“to reevaluate their existing minor dispute resolution mechanisms and to create
new mechanisms and amond or eliminate old ones, according to their
.effectiveness.

The inability to obtain a refund or delivery of a product or service paid. for
may not appear to be as important as solving energy or .employment problems
within a state. But, to the consumer who has been" wronged, the need to obtain
.Justice is of equal importance, and legislatures must be provided with the incen-
tive to realize this.

Unfortunately, for many people, procedures for resolution of minor claims
.and disputes are unavailable or ineffective. Therefore, the development of
inform:}l dispute resolution mechanisms will encourage participants to resolve
their difference quickly and inexpensively, without protracted litigation.

The Dispute Resolution Act will assist programs which recognize that dispute
resolution will be most effective when both public and private devices are utilized.
“Through its support of numerous procedures, this legislation recognizes that
most companies will do anything within reason to settle a dispute amiecably.
"This recognition will provide the necessary support for dispute resolution plans
utilizing the talents and experience of consumers and businesses,

Tl}iS bill transcends ideological lines and enjoys the support of the Adminis-
~tration, consumer and business groups, as well as that of lawyers’ groups and
rgpreseptatlves of state and local governments. It is a significant step in the
1'1_ght direction. In facilitating the establishment and improvement of informal
.dlsput‘e resolution mechanisms and small claims courts, the bill with its careful
restraints on government intervention and its reasonable price. tag, ultimagely
m:}y golve the prtoblemt of how ft;o provide effective consumer redress. T

Z€L me now turn to specific consideration of the proposals. All three, H.R.
*28@%3: H.R. 3719 and 8. 423 have much to recommenlc)l tI;Jem. However, in our
-opinion, HR 286?3 is the superior bill. H.R. 2868 is a broad bill which will pro-
vide ﬁns}ncml assistance to those groups which develop mechanisms to resolve
;ﬁ;}ggsdlsputes. It anticipates many ideas as well as recognizing the interested
) Let me make specific reference to several of H.R. 2863's sections which I
believe are critical to the success of this approach to settling consumer com-
p}am fs, Sectlons_ 4(7) and §5(2) encourage states to develop information programs
-aimed at'potential users of the dispute mechanism. Good advertising is of impor-
f;a}lce to the success of any mechanism. No matter the merits of a mechanism :
it 1; 'Is\'lz}fﬁed ilii no one knows it exists. ‘ |

additionally, we appreciate the bill's recognition that success often r ires
that a ch.spute mechanism must go to people rather than vice-(irer,sa. We sgflg‘g}é?:
- sup_pont .1deas su.ch as evening and Saturday hours as well ag holding court or
arbitration hea}'mgs in the locations where people live and work. Too often a
coart date during the middle of a weekday afternoon, scheduled six months
;af{:er the problem occurred is simply ineffective. The National Chamber’s “Up
With Gonsumgrs” program incorporates many of the same ideas. I am happy to
»statc_z that this program which includes reforming small eclaims courts has
received favoral)lg recognition in several states including Kentucky, Michigan
wand :_\rkansas. With tl_le in.centiveg provided for in the Dispute Reéolution lct,'
. (V;;I;t itp:tc:tglig ‘%cla\t legislative sessions to result in Improved redress mechanisms

Jiqually important is Section 6(b) (5) (A) calling for mechanj rhi :
; f:}m,uexpeditious, and inexpensive. Tt is(ve)ry impgrtanti thé;tmclz)s;lnslisd:rﬁ?gngll)g
given to cost. If a program is not cost effective, it will fall under its ownaweight
People want programs where the cost does not exceed the benefits. If the p‘:i"’o-.
gram is too expensive, people will refuse to fund it. Failure will inevitably lead
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‘While H.R. 2863 is a good bill we have several concerns with it. Section
4(4) (B), permitting the use of dispute resolution mechanisms by business,.
insures that business, and especially small business, will have a vested interest
it a programs success. However, the section should be amended to the mandatory -
language of H.R. 8719. If a businessman understands be can utilize the mecha--
nisms, he is more likely to support them. Without the confidence of business, any -
regolution mechanism lacks a substantial amount of important community sup-
port. Businessmen, if not permitted to utilize the dispute mechanisms when they
have been vietimized, will inevitably see the dispute mechanisms as denying:
justice rather than promoting it. Such an attitude would cripple, if not destroy,
any new program. H.R. 3719 correctly recognizes this concern and has properly-
provided for it. H.R. 3719's language should be included and emphasized in any
dispute resolution bill.

Section 6(b) (4) calling for a “comprehensive survey of dispute resolution:
mechanisms is & valuable idea. This section should specifically state that par-
ticipation by a private organization is voluntary. It should be perfectly clear-
that private organizations cannot be forced to make expenditures of time or-
money, or be forced to disclose any records simply because the proposed Dispute -
Resolution Regource Center is making a survey. ,

Thirdly, Section 6(b) (2) should be clarified to insure that grants and con-
tracts go only to those groups whose primary interest is dispute resolution. No-
bill should promote the creation of groups simply to benefit from federal largess.

Several additional concerns not in H.R. 2863 need expression. The National

Chamber strongly opposes Federal Trade Commission (F'TC) participation in.
this program. The Justice Department has expertise in the development of legal’
and quasi-legal procedures. By working in cooperation with local communities,
the Justice Department can structure procedures without the need for FTC*
involvement. The FTC deals mainly with substantive trade rules, usually involv-
ing large companies. There is no reason to believe the FTC, which many times
is a division force, can provide any ideas which will have not been contemplated’
by Justice, the Center and the local community.
. RFurther, I shall enunciate what I belleve is a concern shared by much of the-
Committee. We are convinced this program should not be assigned by the-
Justice Department to the Law Enforcement Assistance Administration (LEAA).
Dispute resolution mechanisms are civil in nature and should not be identified
with LEAA which deals with criminal programs. Furthermore, LEAA is under--
going substantial reorganization. A new civil program such as this one could
well be given little priority in a broad reorganization.

Tinally, the Justice Department should detail existing staff to this program,

This will result in a fast start up, while insuring that aun employees job is not
dependent on this program lasting forever. We all want this program to be-
successful. Nevertheless, it is experimental. If it fails it should not be continued
simply because employees fear for their jobs.
...Eurther, this legislation stands to spawn exciting new ideas. It should increase -
citizen participation in the judicial system through arbitration, mediation and’
similar devices. It will place people in forums they understand without subject--
ing them to the intimidation of a major courtroom confrontation.

Because HLR. 2863, the Dispute Resolution Act, will benefit both the consumer
and the business community, we support it.

Mr. Prrovan. On behalf of myself and the National Chamber. I
appreciate this invitation to be here. However, I do confess to -find
myself in somewhat of a dilemma. Before the committee are three bills.
I.can’t say I support one bill and oppose the others. My dilemma is
that all three have substantial merit. ' |
The underlying concepts embodied in the Dispute Resolution Act
represent our members’ desire to strengthen small claims courts and’
other consumer-business dispute resolution mechanisms.

'We support dispute legislation which will authorize Federal assist-
ance to local and State communities to improve their small claims:
courts procedures and informal complaint-handling mechanisms. In
fact, for several years, we have sought similar type action on the State-
level with our own program we refer to as “Up With Consumers.”
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‘Legislation should provide individuals and businesses with forums
Tor resolving consumer, bBusiness, and interpersonal problems in:an

-effective, expeditious, fair, and inexpensive manner., :

As I said when I began, all three bills have merits. Iowever, since

-on balance we believe IHL.R. 28683 is broader in scope and more likelw:to

deal with more and varied problems,we belicve it is a superior bill: Let
me, therefore, address several comments to it. s
First, we very much support FL.R. 2863 as well as the other bills

-encouraging States to develop information programs aimed at poten-

tial ugers of the dispute mechanisms. It scems crystal clear to me that
a major problem with all dispute mechanisms is that too often no one
knows they are there. Good advertising is of importance to the suceess

-of any dispute mechanisms. No matter what the merits of a mechanism,

it is wasted if no one knows it exists and is therefore not used.
 Equally important, section 6(b) (5) (a) calls for methods that are
Inexpensive. “Inexpensive” does not appear in S. 423 and we hope it is

-an oversight. We hope that the program will be cost efiective because

1f it is not, it will inevitably fall under its own weight. -
_ People want programs where the cost does not exceed the benefits. If
it is too expensive, communities and their citizens will refuse to fund

‘it. Failure of new programs because of cost will inevitably lead to

frustration resulting in further deterioration of minor dispute resolu-

‘tion mechanisms. :

TWhile IL.R. 2863 is a good bill, I have one significant problem with

it. Section 4(4) (E) permitting the use of dispute resolution mech-
-anisms by business assures that business, and especially small business,

will have a vested interest in the program’s success.
However, we believe that the section should be amended to reflect the
mandatory language of FL.R. 8719. If a businessman understands he

-can utilize the mechanisms, he is more likely to support them. Without

the confidence of business, any resolution mechanism lacks a substantial
amount of important community support.

Businessmen, if not permitted to utilize the dispute mechanism when
they have been victimized, will inevitably see the dispute mechanisms

-as denying justice rather than promoting it.

Such an attitude would cripple, if not destroy, any new program.
H.R. 3719 properly recognizes this concern and has properly provided
for it. We hope that 2863 would do likewise.

Let me, if T may, press two additional concerns. The national cham-

ber strongly opposes Federal Trade Commission participation in this

program. The Justice Department has primary expertise in the de-
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“tion with local communities it can structure procedures without the

need for FTC involvement. Theve is no reason to assume the FTC can
provide significant ideas which have not been contemplated by Justice,
the acdvisory center, and importantly, the local community.

TFinally, let me echo a concern shaved by much of the committee. We
ave concerned enforcement of dispute resolution should not be assigned
to LEAA. Dispute resolution mechanisms are primarily civil in nature

-and should not be identified with LEAA which deals primarily with
-criminal nroblems.

Furthermore, since LEAA is undergoing substantial reorganization,

“we are concerned that a program such as this would be given little
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priority in a broad reorganization. This legislation should increase
citizen participation in the judicial system through arbtration, media-
tiong:and. similar. devices. - :

Hopefully, it will place people in forums they understand without:
subjecting them to the intimidation of a major courtroom confronta--
tion. Because H.R. 2863 will benefit both the consumer and the business:
community, we are happy to support it.

Thank you, Mr. Chairman.

Mr. Prever. Thank you, Mr. Perlman.

Weappreciate the Chamber of Commerce support for this program:.
Let me ask you, about the one area you want to keep the FTC out of it..
Irealize that to mention the FTC to a member of the Chamber of Com-
merce is like mentioning the FEC to a Congressman. We both each
react rather violently. ,

But it has been brought out that there have been a number of sub-
stantive bills.recently that deal with consumer matters, the Magnuson-
Moss Act, equal credit opportunity laws, warranty act.

Don’t you think anyone who is a conciliator or mediator involved in
resolving a consumer dispute, should know something about those:
laws? Wouldn’t the FTC be helpful in advising on that? I am not say-
ing they are going to run the program.

Mz, Perrarax. I hope not.

Two things, Mr. Chairman:

First of all, it seems to us that we should not forget that what we are-
really talking about, hopefully, is local community problems, almost
exclusively small problems. If they are not small problems, they end up-
in superior court or Federal court.

So we have to assume that between the advisory center of the Justice:
Department and community itself, most of these problems should be
capable of answers.

- Now, when you deal with something like Magnuson-Moss, for ex-
ample, certainly the FTC has the primary expertise and, in fact,.
primary jurisdiction. _

So if the Justice Department were to inquire, I can’t see how
anyone could forbid the Justice Department from inquiring of the:
Federal Trade Commission, or for that matter, of OSHA, or any
agency. You may have a problem involving individual citizens which
has to do with someone being injured, so you could call in OSHA,.
or you have another type of problem and you can call in the Consumer
Product Safety Commission, and there ave tens of agencies that could
have particular expertise. =~ v ‘

But in terms of something like Magnuson-Moss, if the Justice De-

+ + oalend + ‘ et . :
partment asked the Federal Trade Commission a question, certainly

they should answer, but nothing beyond responding.

Mr. Preyer. Maybe informal consulting, indirect consultation, or-
something. o o ,

Do you feel this ig cost-effective legislation? That is an important
consideration these days in budget consciousness. ‘

Mr. Perearan. I didn’t hear the question. .

Mrt. PreyEr, Do you think thisis cost-effective legislation %

Mr. Perrarax. I think it can be. As I see what we are trying to-
do, what the Congress is trying to do, is develop local systems within
certain parameters. I think the key is that the Congress or the Justice-
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Department only approve those systems which they determine are:
cost-effective, so I hope that the Justice Department would not ap-
proye-of anything which was.going.to cost.so much that. after, the-
grants ran out, the program was going to fall, because the State or-
local community would refuse to fund it.

Mr. Preyer. I think what I am getting at is, have businesses had
experience using these mechanisms, and have they found it saved
them any money? You might not be able to answer that right at the-
moment, but if you do have the opportunity to look in your files in
that connection, we would be interested.in knowing of any specific:
examples of cost savings for businesses through-the use of conciliation.
or mediation techniques. ,

Mr. Pereaan. Mr. Chairman, two things: Let me poll some members:
to get an impression of that, but I can tell you that many of the
bigger businesses today have set up, in effect, arbitration proceedings,
themselves. They must be effective because they seem-to be expanding- -
them nationwide, the major corporations that can afford to do it, and
they must be working. But I will poll some of our members and
respond to you.

Mr. Preyer. That was my impression that it must be working,.
and it must be cost-effective, and if we can have any documentation
of that, it would be helpful.

Thank you very much.

Mr. Kastenmeier?

Mr. Kasrenaemr. Thank you, Mr. Chairman. :

I certainly appreciate your testimony. I thought it was excellent,.
brief, and to the point, and I want to congratulate you, Mr. Perlman.

As T understand it, you do not really seek a narrower bill, but en-
dorse the broader bill at least in terms of minor disputes resolution. ‘
That is to say, it is not. limited to any single form of dispute. /

Mz, Peroaran. Mr. Kastenmeier, we believe that all types of prob- g
lems, not just consumer problems—there are very serious problems
that you have to be concerned with. We have heard so much about the -
barking-dog case today, but the barking-dog case, where the two
neighbors get into a fight, the next thing you know, too often it ends.-
up In a city court as an aggravated assault and battery, with one per- {
son testifying against the other person. There is no resolution to that.
How do you determine to take one person’s word over another? And
a criminal sanction based on charge of aggravated assault, doesn’t
solve that problem. I hope that the Advisory Council can find an alter-
native answer because they don’t exist for that kind of problem in the -
courts today.

Mzr. KastENMELER. I appreciate that. Let me test you a little further -
on that point.

What would be the Chamber’s reaction to allowing the envisioned
programs handle cases with potentially eriminal ramifications: for
example, a consumer dispute over a change in an odometer, or false-
labeling, or a charge of minor shoplifting or vandalism ¢

Mr. Perrman. Within the parameters of due process seems what you
are suggesting, in a way, is a criminal small claims court. I have no-
problems with that as long as we remember that we are talking about
due process requirements. My only problem is that I am concerned in
some of those cases when we are put in a criminal milieu, as it were, we-
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don’t have answers on how to work them out. Criminal sanctions are
not satisfactory for certain problems, be they against business, be they
against consumers, be they against landlords, or be they against the
tenant. We have to find alternatives to some of the criminal sanctions
we have now.

Mr. KastenMeIer. Yes, I appreciate your comments. -

You have indicated reservations about the Federal Trade Commis-
sion, specifically the chairman and about LIEAA. being involved in
the program. What other alternatives do you see? Do you think the
Justice {bepartment alone should be able, with the Advisory Council,
to handle this, or do you see a role for any other agencies or entities?

Mr. Prriaan, As I suggested earlier, I understand that certain
agencies have certain expertise, and if we decide to start specializing
a certain type of problem that may involve OSHA, it may be that
the Justice Department may have to go to OSHA and say, help us work
this out, but by-and-large I don’t think we are talking about problems
which are national in scope. We are talking about individuals dealing
with other individuals, be they a private businessman or be they a
landlord. It is not the situation by-and-large, which is resolved by a
-substantive trade rule in Washington by the Federal Trade Commis-
sion, or a rule that OSHA promulgates for big business or large indus-
‘tries. Those, as I understand this legislation, really are not, by-and-
large, the kind of problems we are trying to reach. T understand we are
trying to reach those problems that have nowhere else to go, that are
not, getting involved, and I feel like the Justice Department, along
with the local communities, which are more aware of their problems
“than anyone, that they should be able to work it out.

Mr. Kastenmerer. If you know, what is the view of the FT'C with
respect to its involvement in minor dispute resolution? Do you know
if they have a position, whether they want to be involved

Mr, Perimaw. I have only heard the talk around town that the FTC
is anticipating a major—well, major may be overstating it, but a sub-
-stantial role in advising and working with the Justice Department.

Now, that may have changed in the last day or so, but I have seen
nothing in writing which indicates that it has.

Mr. Kasrexaerer. One last question, and that is on the mandated
coverage point you made. What is your answer to designing programs,
to make them original forums created with funds or aid, which will
principally have consumer disputes. And then another one which
might be created to have interpersonal disputes, but not really any
‘business or consumer business.

I can appreciate the apprehension a businessman or others might
have in ensuring the program is des.gned to be accessible to businesses,
-~consumer complaints, but I am concerned that no program could be
designed that, in fact, does not limit some elements of the programs
we would want to look at. :

Mr. Perraraw. I think that is certainly true. I don’t think there is
:necessarily any place for consumer disputes in a particular mechanism
which is dealing with Jandlord/tenants. I think it may be necessary
in certain instances; the mechanism may be too weak, does nothing for
the landlord/tenant or may do the aggravated assault, the trespass,
those sorts of cases; but it seems to me only fair at the time we have
-cases involving consumers against business that business should have
-an equal opportunity to bring it case.
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My, Kastenmemr. That is your point, that in terms of consumers
and businesses a forum not be designed to favor one as opposed to the
other.

Mr. Periman. That is right. Obviously there are certain situations
where consumers have no business in the case, either; they are not
acting as consumers, but they are acting as assault and battery situa-
tions, or something like that.

Mr. Kastenmeier. Thank you for your excellent testimony.

Mzy. Preyer. Thank you.

Mzr. Danielson ¢

«Mr. DantersoN. I don’t have much to add in my questioning. My~
pelception of these disputes and the settlement procedures that we are-
going to have to work out move pretty much along the line that funda--
mentally they should not be Federal problems. I don’t think they
basically are Federal problems, and I think that our legitimation here-
as-a -Federal intervention is basically one based on the concept that
governments are formed to provide domestic tranquillity.

I think the consumer aspect comes in largely because we have a con--
stitutional basis, and that would bring in Interstate and Commerce-
and that is a long way around to reach a spiked fence.

But the way I look at it, the largest number of problems that the-
people of our country have are problems which are, monetarily speak--
ing, at least, not capable of being resolved in courts; they are not cost--
effective at all.

It is sort of like if you have a boil, which hurts; it is severe. You
can hardly afford to be checked into the hospital. You don’t go to the
Mayo Clinic with a boil. And that doesn’t mean that it is not real,.
that it is not painful, that it doesn’t need treatment. We seem to have
approached this type of resolution in the medical field with some:
neighborhood clinics here and there, where people can go for first aid,.
shall T say, or for the proper treatment for things that do not justify
going the whole gamut of the general circuit of medical hospitals; but
you still need treatment.

The same is true with disputes. We keep hearing the word con-
sumer, and it is very real, but that is just one part of the whole prob-
lem; that is, the relationship between a buyer and a seller, and the
buyer for some reason or another is not pleased with what he bought
from the seller, and you have a dispute.

1f we could have a forum, if you are buying a Cadillac, and you
have a problem, I suppose you can go to court because, in the fivst
place, if you have a Cadillac, you can afford to go to court.

But if you bought a skateboard and the wheel dropped off, it is
not as bad as o DC-10, that is true, but if the wheel comes off, you ave
mad because you bought that skateboard, and you can’t afford to Qo
to court over that wheel.

_ Maybe that is a ridiculous example, but it is not too far from what
I am driving at. Suppose you bought a $100 bicycle and the wheel is:
defective. You can’t go to court to get that wheel replaced or cor-
rected. There should be a facility where the people can go to an im-
partial competent person and just simply and honestly lay out the
facts, be willing to be questioned a little bit, and have the opposite:
party invited in, because this is not a coercive process, as I see it. We
are getting too formal if we start to coerce. Let, the merchant come-
in and explain what was wrong with that bicycle and probably if
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the impartial person were to say, “Liook, why don’t you just give bim
a new wheel here, and get it fixed. Wouldn't you be hapy if the bicycle
worked ? That is what you wanted in the first place.” Maybe they could
20 out smiling, and I think that is what we are tallsing about. .
T have seen spiked fences between neighbors, each one lgullchngn his
or hers a little higher than the last layer of the neighbor’s, and they
put ngly signs on there, calling them names and whatnot. _In L.A., we
finally reached a point where they have limits; you can’t go but so
high. It helps, but 1t doesn’t resolve 1t. N : o
My concept is that we have a legitimate Tunction here, and I ani"go-
ing fo suport whatever kind of bill we can comproinise on, but I think
we should provide the funding, or help provide it, at least, for any one
of many different potentially feasible solutions to this dispute prob-
lem. I think we should keep track in a simple but effective manner of
what is the effect of using this procedure or that procedure, some proto-
types, pilot plants, and disseminate that information to the local and
State governments for their use as they see fit, and I think that 1s
where we can do our greatest good, to try to help serve as a catalyst
to get. this sort of think working, but to keep our hands out oi;the
‘procedure and let it be done at home. o R
TWhat we are talking about is the kind of dispute settlement that in
ages past used to be handled by the clergy of a community,: the
patriarch of the extended family within that comunity, the verson
who had earned through a lifetime of activity the respect of the com-
munity, whose judgment was relied upon, in some cultures the so-
-called godfather. That is what we are really talking about. |
Now, I know in England they have a similar little thing that has
become pretty big; they have magistrates there who are unpaid, dis-
tinguished citizens of a community or village who give a certain
amount of their time, and they can resolve a lot of disputes, but theirs
is a part of the formal legal system, and they can render judgments,
and so on. .
T don’t mean to go that fax, but why couldn’t some of our retired
lawyers give a little bit of time. The Bar Association should be inter-
.ested in that. We have retired judges who could enjoy life a lot more
.and live a lot longer and make a tremendous contribution if they
would give a day a week, a group of them, and let the neighbors come
in and tell their story, and here you have an impartial person who
-understands many of the implications, so let them give some counsel
and advice. I think that is the direction we have to go, because we can-
not set up a formal court with compulsory process able to levy or render
judgments which can be executed, and so on. Once we gef, into that,

Bligaiibiila WAldbl) ball U

We are in the court structure. We already have small claims court. I
think we should get at a way to let people talk out their problems, get
-some advice from an impartial person who is respected as to what
might be able to resolve the conflict, and that is all we may be able to
~do.
That is a gold question I asked.
Thank you very much. «
Mr. Perraan. It is a pleasure to agree with you.
Mr. Prexyzr. Thank you.
Mr. Gudger? o .
Mr. Guneer. Thank vou, Mr. Chairman. T have just one question that
"I would like to have clarified.
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Assuming that the bill that is recommended here, or presented by
the subcommittees and brought to the floor of the Congress, is roughly
-similar to EL.R. 2863 in that it does not specifically bring FTC into
the act and does not specifically contemplate or project substantial com-
mitment of these local forums to resolution of criminal disputes and
retains the experimental characteristics with the Department, ‘of
-Justice, bring it on the line speedily as your comments have urged, how
far can we expect the Chamber to go in its endorsement ¢ I

~ You say you support the legislation in principle. Do you expect to
‘work actively for it% , ‘

Mr. Perraran. Yes, sir, we think this is a very good idea. We are
firmly committed to this. As I say, we have very few problems with
I.R. 2868. We would like to see the mandatory business language; but
1t is a good idea. It is something whose time has come. It needs to be
-done. There are problems out there, as Mrs. Peterson suggests, and we
‘have our own program that we have been supporting for the last 5
vears, something called “Up with Consumers,” trying to promote small
-claims courts throughout the country and arbitration and mediation
procedures. We are not new to our support of this, and I think we will
-support this concept long and hard.

Mr. Goneer. Thank you very much.

Mr., Perraran, Thank you, sir.

Mr. Preyer. Thank you very much, Mr. Perlman. We appreciate
“your testimony. ‘

Mz, Perryan. Thank you, Mr. Chairman.

"TESTIMONY OF CONSUMER PANEL, MARK GREEN, DIRECTOR, CON-
GRESS WATCH, WASHINGTON, D.C.,, SHARON NELSON, LEGISLA-
TIVE COUNSEL, CONSUMERS UNION, WASHINGTON, D.C.

Mz, Preyer. Our final witnesses today is a consumer panel consisting
-of Mark Green, director of Congress Watch, and Ms. Sharon Nelson,
legislative counsel of Consumers Union.

We are delighted to have you here today. It is good to see you back,

‘Ms. Nelson. You are very familiar with this hearing room. You served
™~

-on the Commerce Committee staff and helped formulate the committee

‘bill, I understand. And your paper you have submitted here is, in
effect, a mini-Brandeis brief, and we are appreciative of it since you
“are probably as knowledgeable about this as anybody in the country.
“That brief will recelve careful consideration.

We are glad to have you here, and I don’t know which one of you is
“prepared to proceed. Both of your statements will be made a matter
-of the record, and we will call on you to proceed in any way you see fit.

[The statements of Mr. Green and Ms. Nelson follow :]

STATEMENT OF MARK GREEN, DIRECTOR, PuBLICc CITIZEN’S CONGRESS VWATCH

Publlic Citizen appreciates this opportunity to testify before both your in-
tevested subcommittees on a subject little-noticed yet fundamental—can average

-citizens have their consumer complaints heard and answered?

I'or decades the answer hag been ‘“no.” In the early part of this century,
"Roscoe Pound, then Dean of Harvard Law School, called it “a denial of justice”
to foree anyone to hire a lawyer for a small claim and observed that because
Tawyers were not taking up many small cases was no reason to conclude the
~cases were unworthy of adjudication. “May it not be that we have been assuming
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too lightly that what is unprofitable for the lawyer is unprofitable for the
law?,” he said.

Three-quarters of a century later, unfortunately, we can still ask that question.
Pregident Carter was surely correct about the misallocation of legal resources:
when he estimated last year in his speech before the Los Angeles Bar Association
that “90 percent of the lawyers represent just 10 percent of the people.” For this.
the established bar must bear much of the blame. Thus, the American Bar Associ--
ation’s earlier defense of “minimum fee schedules,” now declared to be illegal
price-fixing by the Supreme Court, and its prohibition of attorney fee advertising
and “unauthorized practice of law” committees are examples of its guild mental--
ity. So has been the ABA’s struggle against group legal services.

.The result: high fees operate to price most Americans out of the market for-
jastice in this country. Surveys of unmet legal needs, from the early 1940s

through the ABA’s most recent effort in 1976, indicate that fully two-thirds of”

all Americans do not have ready access to lawyers; when the 1976 survey asked

respondents whether most lawyers charged more than they were worth, 62 per--

cent agreed.

If some Americans want to buy Cadillacs, they are free to do so: But if others.
want Toyotas, the choice should be theirs. So too with the legal justice system.
The:alternative of low-cost, quick remedies must exist for those who can’'t afford
the Cadillacs and Covington & Burlings. A mass society must make available-
forms of mass justice.

QOur society coften doesn’t, as the Courts, Civil Liberties and Administration of
Justice Subcommittee’s otvn hearings on access to justice demonstrated. The-
cost of courtroom justice is bad enough. In addition, there are no small claims
courts in nine states (Arizona; Delaware, Louisiana, Mississippi, Montana, South
Carolina, Tennessee, Virginia, and West Virginia), and in several other States:
the courts serve only a few urban areas. An estimated 41 million Americans lack
access to small claims court. And even a program that has proven its value by
resolving 80 percent of the 5000 disputes it handled annually—the Consumer
Help Center of New York City, jointly run by Channel 13 and NYU Law
School—ended 2 years ago when no new funding was found. v

Americans not only lack the access; they have the need. In a study of 2,500+
urban households, conducted by Arthur Best for the Center for Study of Re-
spousive Law, 1 purchase in 5, or 20 percent, generated dissatisfaction—although
only one-third of these problems were reported to anyone. In only 1.2 percent of
those instances where buyvers had problems did they go to a third party for
resolution—even though the seller failed to resolve their complaints about half”
the time. (Best & Andreasen, “Consumer Response to Unsatisfactory Purchases:
A Survey of Perceiving Defects, Voicing Complaints and Obtaining Redress,”
11 Law & Society Review 701 (1977). Two seminal studies in 1972—the final re-
port of the National Institute for Consumer Justice and the Small Claims Court
Study Group's report on “Little Injustices”—document how consumer problems
go unanswered. One jurisdiction which has provided a substantial consumer
office—New York City via its Department of Consumer Affairs—received 247,606
phone calls, letters and personal interviews on consumer problems in 1977.

Though we may be talking about what are considered “little injustices,” the-
scope of the problem is anything but “little,” Studies of local consumer frand—
including “The Dark Side of the Marketplace,” David Ccplovitz's “The Poor-
Pay More,” Sen, Philip Hart’s many studies, and Professor Philip Schrag's
Counsel for the Deceived—indicate the prevalence of everyday ripoffs that al-
together can destroy the quality of life for many urban residents. The Kerner-
Commission in the late 1960's, for example, asserted that local consumer fraud'
was a significant cause of urban riots. A $50 overcharge may be inconsequential
to a white collar civil servant or corporate employee, vet it can mean some meals-
skipped to a lower income family. And many $50 overcharges in a community can
have a widespread, repercussive effect. “It is unlikely that the ftice of law can
be marshalled to address ‘little injustices,’ ”” included anthropologist Laura ¥Nader,.
in a seminal Yale Law Journal article of April, 1979, “unlegs they are recon-
ceptualized as collective harms.”

Publie Citizen supports the concept of a modest Federal program—involving an
overseeing office in the Department of Justice and a disceretionary grant pro-
gram—to provide seed money to inspire new dispute resolution mechanisms at
the state and locallevel. S, 423, I1.R. 2863 and H.R. 3719 are all nseful, good-faith
and parallel attempts to accomplish this purpose. In our view, though, H.R, 3719+
would be the best vehicle to work from, for several reasons. '
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‘The primary one is that it tries to ensure, especially as compared to H.R. 2863,
“that the Justice Department not allow “neighborhood disputes” to crowd out
“consumer disputes.” The former—battling neighbors, the noisy disco in a quiet
community, the petty offense—to be sure, are real and often unresolved by the
formal legal process. Yet several years age former Senator John Tunney was pro-
moting legislation to provide up to $95 million to help resolve the millions of small
~congumer complaints annually. The result in H.R. 2863 is a $10 million grant pro-
~gram to resolve small complaints annually—not consumer complaints but all*com-
_plaints. What happened is that a “consumer controversies” bill became a neigh-
borhood justice center bill due to Justice Department insistence. But that Depart-
ment already has experimental programs in three cities to test its laudable idea
of neighborhood justice centers. And if the $10 million simply comes out of

"LEAA’s-own budget, as President Carter has initially said it would, it is reason-
able to assume that the dispute resolution program and “Resource Center” would
have a strong ‘“neighborhood dispute” bias rather than a consumer dispute

-emphasis.

As explained previously by John Beale, an attorney in the office of Assistant

Attorney General Dan Meador, “We feel that the process of dispute resolution is
basically the same for all these types of matters.” The similarity is that both in-
volve disputes our courts are now not equipped to handle. But there are impor-
tant differences as well. Consumer disputes often involve people who are not in
a continuing relationship (how often do we buy a Iawnmower or hire a moving
company?) and where the relationship is inherently imbalanced, as the seller
knows hiow to cut the corners of the law while the consumer is innocent. Neigh-
borhood disputes usually involve people not unequal in sophistication, who know

<each other, and where the potential for self-correction is therefore greater. While
there is a body of substantive precedent that, if applied to consumer complaints,

-can golve them, there is rarvely such established precedent to deal with neighbor-
hood squabbles; the latter turn peculiarly on the facts of the case and social his-
tory of the relationships. Consumer disputes can be resolved by judges aided by
-paralegals; neighborhood disputes by social workers aided by lay analysts.

Finally, it is not uncommon for the Federal Government to involve itgelf in
-commercial cases under the commerce clause, especially where there is such a

-Substantial record of need and failure as there is for small consumer complaints.
But Tederal jurisdiction over, say, domestic and neighborhood conflicts is-far
more unusual and tenuous. And where is the comparable record and studies of
neighborhood disputes? o

Annual funding for the grant program should be $20 million. If both noneco-
‘nomic and economic disputes as part of the program, a lesser figure would mean
the drop in the bucket would be split in half. T am not unaware that this is sup-

"posedly an austere and budget-conscious Congress. But a measure seeking $15
million passed the Senate unanimously last year and one seeking $20 million got

.a substantial majority (but not a two-thirds majority on Suspension) in the
House last year. For a bill supported by groups from the Chamber of Commerce
to Public Citizen and without any serious institutional opposition, this authori-
zation level showld not be inconceivable. II.R. 2863's $10 million grant program is

“too modest. ‘

IR, 3719, in Section 7, provides that the chairman of the Federal Trade Com-
migsion be encouraged to advise and consulf with the Attorney General, as camn, the
Advisory Board. H.R. 2863 makes no such provision and excludes the FTC chair-
man from the Advisory Board. But if this program is to help resolve both neigh-
borhood and consumer disputes, it seems to tilt grossly in the former direction to
have the Justice Department and LEAA so instrumentally invelved and the

- consumer voice of the FTC so specifieally excluded,

The “Findings and Purpose” of HL.R. 8719, in (1) and (4), appropriately em-
phasize the role of consumer disputes. II.R. 2863, in its parallel section, seems to
2o out of its way to avoid the concept. Given the history and purpose of the bill,
this omission ig unwarranted. ‘ ,

. The price of getting 8. 423 reported out on the consent calendar last year and
this year was, among other provisions, Section 4(a) (5) (5), which “permit{s]
the use of dispute resolution mechanisms by the business community, including,
but not limited to, small businesses, corporvations, partnerships, and assignees.”

* The problem with this gpproach is that it requires local mechanisms to allow the
business use of dispute mechanisms, even though many jurisdictions prohibit such
business access, The reason is that business'entities tend to crowd out consumers.

- A study done by the Connecticut Public Interest Research Group of small claims
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cages filed in Hartford, Connecticut from May to September 1976 revealed that: §
83 percent of all cases involved corporate plaintiffs versus individual defendants. :
Another survey showed that corporations brought 22,000 of 29,000 Washington,. ¢
D.C. small claims cases filed in June, 1972. 4
Ideally, this provision should be struck entirely ; allow each jurisdiction to de- i
termine whether. or to what extent, to allow business use of dispute mechanisms. |
In the alternative, the general language of the two House bills is preferable to i
8. 423, whieh is unnecessarily specific and goes so far to enshrine the access of” {
collection agencies-~institutions that too otten distorted small claims courts into- !
de facto collection agencies. g
In conclusion, Public Citizen supports a dispute resolution bill which contains: j
(a) a resource center studying and coordinating these experimental programs, i
(b) the awarding of grants by the Attorney General after consultation with an
adwsorv board, as we sua;:ested in earlier testimony, and with the FTC, (c) grant
criteria that stresses need, diversity, experimentation and the likelihood. of con-
tinuation, (d) restrictions on the compensation of lawyers in dispute programs.
and (e) adequate funding. i
One final caveat. Section 6(b) (9) of both bills allow the Resource Center to-
coniract out for studies and projects. While this provision may be standard lan- ;
guage, it carries the potential for mischief. Several analysts of these measures.
have indicated that this provision would permit much of this program to be-
simply contracted out to the American Bar Association, which has the resources.
and interest to perform many of the functions of the (*entel But not the inde-
pendence to do 0. The bar, no doubt, has much to contribute to helping resolve
small disputes. But its price structure and “ethics” code has often worsened the- !
problem of average citizens being squeezed out of an expensive justice system. A
reinforcing triangle of the Justice Department LEAA and the ABA is not, I
think, what the oufrmal sponsors of a dispute bill had in mind and it is not what
Public Citizen thinks is ideal.
We.urge. your. committees to improve on 8. 423—which suffered the burden of"
having to obtain unanimous consent—in order to assure citizens that for a wrong

there is a remedy.

STATEMENT OF SHARON NELSON, LEGISLATIVE COUNSEL, WASHINGTON OFFICE, CON--
SUMERS UNION, BEFORE THE SUBOOM.MITTEE oN CONSUMER PROTECTION AND FI-
~ NANCE OF THE COMMITTEE ON INTERSTATE AND FOREIGK COMMERCOE AND SUB-
" comMMITTEE ON Courts, Civin LIBERTIES, AND THE ADMINISTRATION OF JUSTICE

Mr. Chairman: On behalf of Consumers Union?* I wish to thank you for your
invitation to testify at this joint hearing today. The thres bills pending before-
the Subcommittee, H.R. 2863, H.R. 3719, and 8. 423, would establish grant pro-
gramsg to assist the states, loca11t1es or nonproﬁt organizations in prowdmw
“efﬁectlve fair, inexpensive and expeditious®” mechamsms in which ordinary citi-
Zens could attempt to resolve minor disputes.

H.R. 2863, introduced by Mr. Kastenmeier, and H.R. 3719, introduced by
Conﬂressmen Eckhardt and Broyhill, would eslablish vnrtlmlly identical pro-
grams; witin the Justice Department to provide federal grants to states, local.
‘rovexnments, and nonprofit organizations to establish or to improve small dis-
pute resolution mechanisms. The major difference between the two House bills-
is the emphasis on the types of the disputes to be resolved within the federally
funded forums. FLR. 2863 has a broader emphasis and appears to favor the:
establishment of mechanisms which can handle all types of minor disputes
reliatively efficiently and inexpensively. H.R. 3719 appears to empbhasize those-
small claims that are usually handled on the civil side of the state courts and
which in predecessor legislation were known as “consumer controversies.” HL.R.
3719 thus contains language which reflects an emphasis on consumer protection.
'l‘he concepts and purpose of the Senate bill is similar to the House bills, but ‘
the basic administrative scheme of 8. 423 differs substantially from the House- e
bills. S. 423 would create an entitlement program under which a certain amount
of money would-be allocated to each state for dispensation to various parties

w1thm that state who apply for funds.

g

1 Consumere Umon is a nonnroﬁt membhership organization chartered in 1936 under-
the ldws of the State of New York to provide mformation education and counsel about
consumer goods and services and the management of the family income. Consumers Union’s
income is derived solely from the sale of Consumer Reports, with over 2 million circulation,
regulnrly carries articles on health, product safety, marketplace economies, and legislntwe,
1rrdxc1al and regulatory actions which affect consumer welfare. Consumers Union’s publiea--
tions carry no advertising and receive no commereial support,
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Consumers Union long has been interested in activilies that would improve
citizen access to the judicial system. Thus, we sued the State Bar of Vugmm
for. its restrictive lawyer advertising rules—a case decided as a companion case
to Bates v. Stete Bar of Arizona, 433 U.8. 850 (1977). Our advocacy offices often
have participated in administrative, legislative and judicial proceedings in sup-
port of reforms that would tend to make our legal and judicial system more
accessible to all our citizens. Consumer Reports frequently has reported on de-
velopments in the provision of legal services. Through the years, we have com-
mented on how institutional arrangements could be improved to better serve
the .consumer who has been injured in the marketplace, including improvement
of 'simall claims courts.”? We believe that the concepts and purpose of.all three
bills pending before you are meritorious and we generally endorse them. While
this legislation presents a good start to solving a constant and vexatious con-
sumer problem, we think it could be improved in certain respects which wil]l be
discussed in detail below.

NEED FOR TEIS LEGISLATION

No one would dispute the validity of the concepts and purposes of this legis-
lation. In fact, this legislation traditionally has enjoyved the support of the
business community and the legal profession as well as major consumer groups.

The need for mechanisms for the redress of minor disputes has been well-
documented in legal literature.” Provision of redress for small claims has a con-
siderable history in Anglo-Amervican law. In England, small debt courts were
created by statute in 1606.* In the United States, early attempts to provide simple
justice for small claims led to the establishment of the rural justices of the

neace courts. Elowever, in 1913, Roscoe Pound of the Harvard Law School noted :

[I]t is a denml of justice in small causes to drive litigants to employ
- lawyers and it is a shame to drive them to legal aid soc1et1es to get as
charity what the state should give as a. right.?

“In that same year, as a response to the problem described by Pound, the first
operating small claims court was established in Cleveland. The original purpose
of the small claims comrt was to provide legal redress to those claimants likely
to be discouraged by the delay, the expense, and the procedural technicalities of
trial court proceedings. The idea proliferated sc¢ that a small claims court srs-
tem now exists in nearly every state. Despite the enthusiasm of the carly small
claims movement, the small claims courts never became truly experimental.
States were content to merely enact enabling legislation based on earlier models.

However, as the movement for consumer justice grew in the 1960's, the small
claims court movement was again revived. Lasw review articles discussing spe-
cific small claims statutes and then- operation in specific courts began to appear.
Fixcellent empirical studies also were released which described the disparity
between the actual operation of the courts and the goals they were intended to

-achieve.® In 1971, a Presidential Commission, the Nauonal Institute for Con-

sumer Justice, a nonprofit corporation, was established to study thoroughly the
inadequacy of existing procedures for resnlving disputes arising out of con-
sumer tl‘ﬂ.]lS‘ICthl]S In 1972 it published its: repoxt on- small clauns courts in
the United States.’” Another nationwide study was carried out by the Ralph
Nader afliliated Small Claims Courts Study Group, which in 1972 published its
report entitled, “Little Injustices: Small Claims Courts and the American Con-
sumer.” Both of these studiss were concerned chiefly with only one class of small
disputes—those between individual citizens seeking resolution of disputes arising
in the marketplace.

Between 1960 and 1970, nine Stafes enacted or amended their small claims
statutes. Nineteen more States adopted new. procedures for small claims courts

2 Rae, for evamnle, Consumer Renorts, Qctober 1971, at n. 624 calling for reform of
small ¢laims courts and Consumer Reports 1979 buying guide issue at p. 356 which pro-
vides advice on how to use small claims courts,

3 See, for example, Yngvesson and Hennessey, “Small Claims, Complex Disputes: A
Revie\v of the Smail Claims Literature,” Lnw and Society (wintor 1975), and the
bibliography contained in Johnson, Kantor and Schwartz, “Outside the Courts: & Survey of
Dneruon Alternatives in Civil Cases,” published by Nntional Center for State .Courts

(197
¢ “Si’nnll Claims Courts,” 34 Columbia Law Review 932 (1934

(13) i”ound ‘“The Administration of Justice in Modern City,” 26 Harvard Law Rev1ew 309
6 S'ee Yngvesson and Hennessey, supra. )
7National Instimte for Consumer Justice, Staff Studies on Small Olaims Cam 18,

Boston, Mass,, 1972
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from 1970 to 1976.8 As will be discussed further below, many of these States made
fundamental policy changes in the operation of their small claims courts. Tl}ese
efforts, as well as increasing interest in alternative methods of dispute resolution,
indicates that there is substantial state interest in improving access to justice for
those citizens who cannot afford to hire a lawyer. - ‘

SCOPE-—TYPES OF LiSPUTES DESERVING FEDERAL ATTENTION

While certain provisions of the pending bills represent substantial improve-
ments over previous versions of this legislation, we have serious doubts about the
efficacy of attempting to solve all problems of minor dispute resolution in a $10
or $15 million program. Given the limited amount of money authorized, we think
that the program should have a narrow and well-defined focus, not an amorphous
#eq out and do good” mandate. Thus, while small crimes and small domestic
relations problems might also receive short shrift in the state courts, we would
strongly recommend narrowing the focus of this modest program and restoring to
the bill its original emphasis on those minor civil disputes which usually occur
between buyer and seller in the marketplace.

The arguments for establishing a broadly based dispute resolufion program
within the Department of Justice are (1) that all small dispute resolution, pro-
cedures are virtually the same and (2) that the division of disputes into sub-
stantive categories would not be cost effective. In our opinion, including domestic
and neighborhood quarrels and minor criminal cases in one forum with economic
disputes neither addresses real world problems nor reflects sound principles of
dispute resolution. The needs of a recently separated husband and wife locked in
an emotional child custody battle for a forum to settle various issues are not the
same needs as those where a consumer contends a term of an . automobile loan
from the local bank violates a provision of the Truth in Lending Act. In the
former case, social workers, representatives from the community and others who
understand the dynamics of separation and divorce may be needed to facilitate
dispute settlement. However, in the consumer’s case, a person who has the ability
to read the law and apply it to the case would probably be the arbiter of choice.
Soeial workers anxious to smooth the ruffled feelings of the consumer and the
banker would be viewed as superfluous, if not downright irritating. Thus, the
requirements and resources needed to resolve one type of small dispute are not
necessarily the same as those needed to resolve another. ~

Indeed, one should not assume that small disputes necessarily mean “simple”
digputes and for that reason relegate all of them to non-judicial forums. As stated
by one of the leading judicial advocates of alternative dispute resolution :

So called minor disputes are as likely to involve rules of law as disputes
involving larger sums of money, and the volunteer lawyers [at the San Jose
Court] feel that parties in such disputes are as much entitled to have them
resolved in accordance with the law as those engaged in major law suits.?

While some “informal” mechanisms may be appropriate for resolution of minor
domestic relations cases or juvenile delinquency cases, they also may be singulariy
undesirable for consumers seeking to enforce a statutory right under the Magnu-
son-Moss Warranty Act, or the State’s mini-FTC Act, or local consumer protec-
tion law, Experimentation with mechanisms employing varying degrees of formal
procedures clearly should be encouraged under this program, but hard won con-
sunller rights and remedies should not be foregone simply for the sake of infor-
mality.

The use of Federal funds for assisting the States and local governments in im-
proving dispute resolution for their citizenry are most appropriately confined to
consumer disputes. Traditionally, the eriminal law, landlord and tenant law, and
domestic relations law are matters of State, not federal concern, while market-

place disputes have shown an dncreasing disregard for state boundaries as con-
sumers cross state lines to malke purchases and manufactured goods are dis-
tributed nationally or regionally. The resolution of consumer disputes has a
direct impact on interstate commerce and, thus, the subject is appropriate for
federal intervention and assistance. However, the use of federal funds for the
resolution of domestic relations matters or small criminal matters should be lower
priority for this program.

8 Ruhnka and Weller, “Successvin ‘Small Claims; T k rer N 1 icatin
179'}”% 1;3 (1197.-‘,]) 'C . s a Lawyer Necessary ?”’ 61 Judicature
seresford and Cooper, ‘“Neighborhood Courts for Ni i fcatur
185 (October 1977): P nNeig. ts for Neighborhood Suits,” 61 Judicature
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Thus, Consumers Union would recommend that the legislation should empha-

size the clear need for mechanisms capable of handling consumer disputes. If the:

resources and expertise offered by such mechanisms also lend themselves to the
solution of other minor disputes, such as those between landlord and tenant and
neighborhood disputes, that would provide a windfall benefit, but these kinds of
dispute settlements should not be the focus of the program.

The current LEAA authorization bills, as passed by the Senate and reported by
the House Judiciary Committee, contain a $50 million per year authorization for
new entities to be established in the Department of Justice—the National Insti-
tute of Justice and the National Center for Justice Statistics. The functions of
Center for Minor Dispute Resolution proposed in these bills may duplicate some
of the functions contained in the LEAA authorization. The responsible commit-
tees of Congress should clarify their intent with respect to each Justice Depart-
ment agency’s responsibilities. Further, if Congress determines that it is wise to
spend federal money on traditional state responsibilities such as domestic rela-
tions and juvenile justice systems, then the appropriate institution for adminis-
}fﬁlﬁi such grant programs may already reside in the existing, amply funded

FUNDING CRITERIA

Section 4 of all three bills contains the eriteria for funding applications. While
specific provisions of all three bills may differ in certain significant respects, the
general structure of section 4 is quite similar in all bills, The Bekhardt Bill is
unlike the other two insofar as it makes all the requirements listed in section 4
absolutely mandatory, not merely suggestive. We tend to favor the approach
taken in 8. 423 and H.R. 2863. The bills authorize the establishment of a demon-
stration program and thus a hortatory approach seems wiser insofar as it does
not dictate a model which all applicants must emulate,

Many of the section 4 requirements are clear and unassailable. Easy to under-
stand rules and procedures are essential; assistance, including paralegal assist-
ance, to persons seeking the resolution of claims as well as the collection of judg-
ments should be provided. Mechanisms receiving money under this act should be
open at night and on weekends so that people do not have to take time from work
to file and process a claim, We agree that where there are large non-BEnglish speak-
ing populations, there should be adequate arrangements for translation.

These basic criteria were derived from the National Institute of Consumer
Justice staft recommendations for small claims courts. However, as this legisla-
tion has evolved, some previously specific recommendations have become so
generalized or so refined that it is now difficult to tell exactly what is intended
by the Ianguage of certain provisions. For example, S. 2928, introduced in the
93d Congress, expressly forbade the practice of “sewer service.” While the
language of the predecessor bill was not elegant, the “sewer service” prohibition
l.las been reduced to ensuring that “all parties to a dispute are directly involved
in the resolution of the dispute.” (8. 423, §4(a) (5) (A); HR. 2863 & 8719
§4(4) (A).) Presumably, this requires adequate notice and measures to prevenf
abuse of default judgments. However, the precise meaning is not clear. Further
one of thfs ma_jgr problems with small claims courts discussed in the NICT Study’
was the_ inability _of people who had successfully won @ judgment to collect it.
An app.hczu}t seeking funding should not have to resort to extensive research in
the legislative hl_story to find out that the statutory requirement of ensuring
that “th'e resolution is adequately implemented” means that judgments shoula
be r(_alatlvely' easy to collect. We would recommend that the Committee reports
:prowdq explicit examples of what is intended by each requirement mentioned
in Section 4. -

Section 4(8) of the House bills is somewhat more troublesome. In the past,

-Consumers Union has endorsed the requirement that a mechanism receiving

_federgll funds be required to maintain open records on closed cases in order to
identify patterx;s or .prgctices of consumer abuse or fraud, to correct patterns Gf
prt_)duct or service deficiency, and to provide other iaw enforcement agencies with
mtormgplon. so that they, in turn, can perform their remedial or deterent tasks
more et'tectlvel.y. Such an approach would benefit not only the actual claimants
who bring a d1spute‘ to a given mechanism but also a much larger class of con-
sumers b;_v encouraging the early detection and prevention of unfair and decep-
tive practices. Section 4(6) of the House bills lacks such specificity. Section 4 (6)
stateq that “consultation and cooperation with community and with governmental
agencies” is to be encouraged. Consultation when ? )

52-434—80——7
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Cooperation with whom? These are questions that we would like answered
before we would endorse this provision. This provision is especially problematic
as part of the Kastenmeier bill which would encourage tréatment of criminal
and domestic relations matters in mechanisms funded by this program. In such
cases, there may be certain privacy rights as well as basic constitutional protec-
tions which could be violated by an overbroad mandate to consult and cooperate
with community or governmental agencies.

Section 4(a) (5) of the Senate bill and section 4(4) of the Kastenmeier bill
require mechanisms funded by the program to observe reasonable znd fair rules
and procedures, FL.R. 2863 and 8. 423 each include a list of examples of such rules
and procedures which, among others, suggest that the business community be
periaitted to use the dispute resolution mechanisms funded by this bill. The
Bckhardt Bill would require business access ag a mandatory requirement. The
subcommittees should know in this respect that 15 states now bar assignees and
collection agencies from suing in small claims courts. Those states are California,
Colorado, Georgia, Idaho, Kansas, Michigan, Missouri, Montana, Nebraska, New
Jerscy, New York (also corporations and insurers), North Dakota, Oklahoma,
Texas and Utah. The New York City small claims court also bars associations,
partnerships, and corporations. And the Jefferson County, Kentucky, Consumer
Court bars assignees and all non-consumer plaintiffs.® In addition, some states
have attempted to try to prevent the small claims courts from being a mererly
glorified collection agency by limiting the number of claims that any party can
file in a given period of time. Colorado, Xansas, Missouri, Nebraska and Ohio
have done this by statute. Other courfs have imposed similar limitations by
court rule™ ‘

While prohibitions such as these may have the effect of funneling consumers as
defendants into more expensive trial courts, our federal system requires that such
policy decisions concerning the jurisdiction of the various state courts remain
matters of state prerogative. Therefore, we recommend that the language of the
bills should be clarified in order to make clear that it is not the Congress's intent
to make such states ineligible for funding. The language of these paragraphs
should be qualified by the phrase “if state law permits.”

All three bills pending before these subcommittees require assistance to claim-
ants involved in a dispute resolution mechanism, This provision should be re-
tained. The high cost of obtaining adequate legal representation is part of the
problem of small dispute resolution. Eight States have attempted to rectify the.
imbalance which results when only one party is represented by an attorney by
banning lawyers entirely from the small claims court and letting the parites deal
with each other on a pro se basis. They are: California, Colorado, Idaho, Kansas,
Michigan, Nebraska, Oregon, and Washington.™ Such a ban has, in turn, created
the phenomenon of the professional business defendant who also can outmaneuver
the unrepresented consumer in the court room. Thus, the answer may lie not so
much in rules on the appearance of attorneys but in assuring that participants are
adequately advised by well-trained paralegal personnel. The evidence presen_ted
by Rubnka and Weller in their study of the Rochester, New York small claims

courts would tend to support this conclusion. They found that plaintiff satisfac-
tion and success rate depended on the advice on how to prepare for trial that
plaintiffs had received—either from an attorney or court appointed personnel.*®

Many commentators remain undecided with respect to determining the appro-
priate role for attorneys in various types of dispute settlement mecham_sms. As
noted above, eight states prohibit representation by an attorney in their small
claims courts. None of the pending bills divectly address this issue. However, all
three bills contain a section which would prohibit the use of federal funds appro-
priated under this Act for the compensation of attorneys..(.H.R. 286:.3 and 371}3,
§8(e) (2) and S. 428, §7(d) (2).) Apparently, this provision was inserted in
order to assure that the funds appropriate under this bill would not be usec_l asa
“hack door” mechanism to fund legal service attorneys. However, the proscmp?l‘on
of the use of funds for attorneys providing assistance “in any adv.ersary capam!&y”
is overboard. We would recommend deleting the section in its entirety and leaving

the decision to local decisionmakers. This would be consistent with the experi-

mental nature of the funded projects.

10 Ruhnka and Weller, supra, at 178.
11

Id,
12 Rpyhnka and Weller, supra, at 178,
18713, at 184.

R |

T AT L

cwrisie e et

R

ST e s

b
e bttt

91

ADMINISTRATIVE SCHEMES

S. 423 contains an administrative scheme that is essentially an i {

. . ) ntitlem o
gram. It establishes a formula by which a limited amount gf fulfd; iV:v?ll %%E:ﬁllg-
ggged lf%}i:ach state. If ‘a.pplicanl'hs t:rom that state submit an application for fund-
tha LW i .meets t.he national priority project designation contemplated by the bill

a apphcapt w1}1 be funded. A portion of the appropriated funds are also re-
s%rvgd_ for d.1scret10nary grants by the Attorney General. We believe that S. 423’s
ﬁiorl?ullilfstrat{ve scheme is overly comp{ex in the context of a $15 million authoriza-
$150. OOOapSpllllC(ﬁl?lgi eflll‘gin;easoasrgagei am;heél_, each state would be entitled to less than

,000. carc i
Novéllloi:atigﬁl should be provided fme-. Y PIE enough to encourage anyone to apply:

‘Wealso | -ink that 8. 428’s National Priority Project concept repr
tgo papromzmg attitude by the federal government.JIt assum(fstthezﬁ :.?flv}:issgolllxllufg
Sld(:is in Washmgton and gives the Attorney General much too much power to
mralxe dec1sxgns for state and local governments concerning gtates and local needs.
’f& e would, 1nsﬁead, favor the approach taken in the two House bills which set
foyth s‘ubstantlve goals the mechanisms are to achieve, but leave the specific de-
tails of the means for achieving those goals to the applicants. These bills authorize
a d.emonstzzatwn_progra.m. Thus, it would seem wise to encourage as much ex-
pemmeptatmn with various modes of dispute resolution as possible in order to
determine the mo&.;t successiul means of achieving statutory goals. Specific and
clea.r statutory gmdange with respect to the substantive goals the probler is to
achieve would help to insure that federal money is wisely spent by the Attorney
Generf}l and the program is administered according to the Congressional intent.,
‘We think that th_e. House bills’ approach to disbursing the money would allow the
s_tqtes and localities the flexibility they need to respond to the needs of their
mtwgns, and would also encourage innovation. '

With respegt to the development of the grant application, all three bills require
that the apph(;ant “set forth the nature and extent of the participation of inter-
ested par_rtles" in the development of the application. (S. 423, § 7( e) (6) ; HL.R. 2863,
§ 8(e) (T) ; H.R. 8719, § 8(c) (7).) The Senate bill and the Eckhardt bill specifi-
cally require description of the role played by consumers in the development of
thg application. We think that this language should be made stronger. This legis-
}atmn merely requires a pro forma statement with respect to public participation
by representatives of the constituency the mechanism is intended to serve. Such
participation should be 1 quired in this experimental program in order to insure
that fed-eral money is spent wisely on programs which meet the actual needs of
the citizens in a given locality. Thus, we would recommend changing the language
to require that the applicant provide “satisfactory assurances that consumers, in-
cluding low income consumers, have participated in the development and have
commented on such plan or plans.” *

Section 8 of each House bill establishes a Dispute Resolution Resource Center
and assigns to this Center the performance of certain functions. We support au-
thorizing the Center to survey mechanisms that already exist in each state and
to provide a clearinghouse function and technical assistance to states and other
grant recipients. However, we are concerned about the legislative language in
Sections 6(b) (5) and 6(b) (7) of the House bills. Section 6(b) (5) of H.R. 2863
gives the Advisory Board and the Center the authority to identify “the most fair,
expeditious and inexpensive” mechanisms or aspects of such mechanisms, Mr. Eck-
hardt’s bill requires identification of “effective and fair” mechanisms, Perhaps
the selection of only two or three adjectives from the findings and purpose section
was unintentional, but for the sake of clarity and uniformity, we would recom-
mend guthorizing the Board and the Center to identify “effective, fair, inexpensive
and expeditious” mechanisms.

Section 6(b) (7) of the House bills requires the Center and the Board to
identify disputes which are most amenable to resolution through mediation and
other informal methods. We are concerned that this section will relegate adjudi-
catory proceedings to a last priority position in this program. 'We believe that
to do so would be a grave mistake. The House bills would seem to encourage
funding mechanisms in which decisions could be rendered through compulsory
mediation or arbitration procedures where the consumeér is not provided with
legal or a paralegal advocate or, for that matter, where the decisionmaker is not

14 See, for example, the description of community involvement in the San Jose Nelghbor-
hood Court in Beresford and Cooper, “Neighborhood courts for Neighborhood suitg," 61

| Judicature 185 (1977).

f L



92

or but is authorized to decide cases based not upon spbgtantive law put
31}35 gommon sense or his or her rough sense of justice. If tl}ls is the underlying
intent of this section, we would have to vigorously oppose it. Wq find tha}t tl}e
: use of the word informal and the underlying_ assumption that informality is
' always a virtue very troublesome. This ambiguity probably stems from the l_ack
of clear program focus in both bills. An informal remedy may be appropriate
for one type of dispute but not for another and, as we argued above, we vyould
be very chary of relinquishing substantive legal rights for thg sake;of infor-
mality. We would recommend deletion of this paragraph in its en?xret_y and
reliance instead on Section 6(b) (5) as we have recommendgd amending it.

We are also curious about the intended meaning of Section 6(b) (9) of the
House bills. This provision would allow the Justice Department toconjcract out
all the responsibilities for administering the Center. This woqld b_e an untortunate
result. Although it is conceivable that an academic or legal 1nst1t1_1t10n may h.ave
the expertise appropriate for performing some of the Qe_nters ass1gned fpgctlons
(data gathering, etc.), other functions such as providing technical assistance
and identifying meritorious projects are probably best left to relatively neutral
and accountable government employees. )

Section 7 of both the House bills establishes an advocacy board to advise 1§he
Attorney General on the operation of the program. We are not entirely sanguine
about advisory groups in general, and are dubious about the yesults that will be
forthcoming from a board composed of only three representatives of user groups
(community organizations, consumer organizations, and business organizations).

Section 7(e) of the Eckhardt Bill requires the Attorney General. tq consult
from time to time with the Chairman of the Federal Trade Commission. The
Tederal Trade Commission has experience with informal dispute settlement
mechanisms established under the Magnuson-Moss Warranty Act. Such experi-
ence and staff expertise should be useful to the Attorney General in setting up
the program authorized by these bills. Moreover, the Consumer Protection Bureau
of the Federal Trade Commission receives a substantial volume of mail from
dissatisfied consumers and is acutely aware of the need for adequate dispute
resolution mechanisms. In order to avoid duplicative or wasteful federal efforts
in this field, the Federal Trade Commission and the Justice Department should
be required to coordinate and consult with one another. We support this provisign.

- Section 8(b) of each House bill requires the Attorney General to prescribe
procedures for submitting applications and awarding grants. Section 8(b) (4) (}3)
requires the Attorney General to take into account certain factors in deciding
to award grants to applicants. We have no trouble with the Attorney General
taking into account population, population density, State financial need, etc,
but after the Attorney General has taken them intc account, we think the Con-
gress should clearly state what weight should be given to each set of factors. For
example, is a rural population (which the Senate Commerce Committee esti-
mated to be vastly underserved by small claims courts) in a State with a bal-
anced budget to be rewarded with an award at the expense of a very densely
populated but poverty-stricken area on the eastern seahoard? The intent of thig
section should be made explicit.

Section 8(c) (8) of each House bill and section 4(a) (5) (B) of the Senate
bill requires the applicant to describe the gqualifications, period of service and
duties of persons who will be charged wtih resolving or assisting in the resolu-
tion of disputes. However, a specific exception is made for judicial officers. This
exception makes the requirement nonsensical. Apparently, the provision was
added in the Senate during the 95th Congress to alleviate certain Senators’
concerns that such a requirement would allow the Federal Government to dictate
eligibility requirements to the states’ judges. The problem this provision was
intended to solve was the problem of local political officials appointing lay
people with no legal experience or knowledge who then often acquired a life-
time pecuniary interest in the fees they charged for dispensing “rough justice.”

Requiring an applicant to merely state the “qualifications, tenure, and duties”

of the potential decisionmaker should not infringe on state rights. The exception
for judicial officers should be deleted.

Section 8(h) (2) of H.R. 2863 contains an absolute limitation of $200,000 on
the amount any one project may receive. We think that this is an unnecessary
curb on the Attorney General’s discretion. '

' CONCLUSION

"In summary, we supI'Jort‘th‘e' passage of a small dispute resolution bill which -

will fund primarily consumer dispute resolution mechanisms and which will

I

93

allow the states localities, and nonprofit ofdanizations th cibility
§ | , 10 2 e flexibility to select
innovative and sound c_hspute resolution p?ograms truly msponsiv% to local
nHetfa(Lis.svge appreciate this opportunity to provide these comments on H.R. 2863,
R. 3719, and 8. 423 and hope they will be useful to you in obtaining the
en{%ggnﬁint of an effective dispute resolution program.
5 you.

Mr. PrevEr. Mr. Green, you are listed first. We wi if
that does not violate the ru’le); of courtesy. We will call on you, if

Mr. Greex. I will speal first because of reasons of the alphabet, not
expertise. You are right about Sharon’s knowledge on the subjeét.

. Chairman Preyer and Chairman Kastenmeier and members, Pub-
lic Citizen appreclates this opportunity to testify before both your
mterested subcommittees on an often little noticed but very funda-
mental problem, can consumer wrongs be remedied ?

A society that has a justice system which services only those who
can afford the high cost of lawyers really is not a justice system at all.
Too often that 1s what characterizes our justice system in America
today. There is a need unfilled. In g study of 2,500 different house-
holds conducted by Arthur Best for the Center for Study of Respon-
sive Law, he found that one purchase in 5 or 20 percent generated
dissatisfaction. Yet of those only 1.2 percent were instances where
buyers went to third parties in order to try to correct problems that
;p]lllgy t}',l'ad 1}}0%:3 hf(tihsamsi‘acticfn%lwith. 1';l‘his is often referred to as “little

Justices.” But the scope of the problems really i ing i
as M. Danielson, T think, indicated. s anything but little

The Kerner Commission, for example, in the 1960%s, indicated that
local consumer fraud was one of the significant causes of urban riots.
A $50 overcharge perhaps to you or me is an inconvenience and an-
noyance, but to a poor person in this country it could mean nieals
skipped. And many $50 overcharges can add up to millions of dollars
and have repercussive and corrosive impacts on a community. As

anthtliopo]‘oglst Laura Nader said in a Yale Layw Journal article of last
month :

It is unlikely that t y v y i i
justices unless ghey zzlltret?eeecfgéggtgglig& f;l(lzoi)lgcﬁgésliglx]ﬁg fo address little in-

The bills before us are all imaginative, well intended, and parallel
efforts to try to address this problem. We think there are advantages
and disadvantages to all of them, and let me describe those from our
pel'sEectlth. In the early 1970, Senators Magnuson and Tunney pro-
posea a §95 million consumer controversies act, and now we find that
115@11'(%9,-(]11arterg of a decade later, it has evolved into a dispﬁte resolu-
bll?él z:l(itcgﬁfp%iglltrslﬂ111_‘(1)125{9\;5‘11]f prog,rlé'm}l;, not for consumer complaints,
e & . » In part, because of Justice Depa,rt.ment

In addition, recently, President Carter has indicated that $10 mil-

lion would simply come out of LEAA’s own budget to administer the

‘program. We have anxiety that the so-called neighborhood or inter-

personal disputes could potentially crowd out the consumer’s dispute,

simce we are dealing with obviously a very small amount of money
compared to the problem nationwide. ‘

IVXe xg*ould hav% a few recommendations.
118G, money. Liast year, a $15 million bill passed the S i
. 1iast year, a $1! ) pass he Senate unani-
mc;usly, a $20 million bill got a substantial majority in the House but
not a two-thirds majority. For a bill sponsored by groups from the
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U.S. Chamber of Commerce to Public Citizen, withou 1

. . . L : t ol
Institutional opposition, and even given that it is suppose&iljy a?z(asl;;le(i}é?
il.nnded Congress, we think it not impossible to contemplate a $15 mil-
lon to $20 million program, especially since both consumer controver-
sies and non-economic- controversies will probably end up in the
sylextrhecslls bill thgt the ;owo subcommittees procuce.

v & do, second, prefer HLR. 3719’ provision for the T
Connn-lssmp. If, in fact, you think ofpthis bill as a consuerggiagiri[l‘raiglc%
ale' ustice blll,,and if you want to house it in the Justice Department
which we don’t oppose, why not at least have the Federal Trade Com.
mission have a mandafory consultative role? If we are seeking a kind

of rough parity, why exclude the Federal Trade Commission, which

does have an ear to the or g : i
thas‘lcpuil]tryl—ifI fo the g 131;&% ﬁ?li.ﬁnbers on the consumer pulse in
. -iurd 1s the point mentioned by the previous witness about m -
ﬁlg ’lche use of any dispute resolution by the business connnunitayl?d‘%}e
hink that madvisable. Perhaps a score of States go the exact opposite
}\%y :inc{ prohibit business associations from the small claims courts.
) 1e1t 1er they are right or wrong, we could discuss, but they have made
10 local Judgn}ent that these istitutions often push out individual
consumers, And we know how small claims courts according to many
studies, could turn into collection agencies. T am ideolooi?ally sur-
prised that the Chamber of Commercs is recommending this because it
would put the Federal Government in the position of attachine a man-
datory string and ordering local entities to permit business associa-
tions, even if ’ghz_xt local entity doesn’t want, to. Normally, T thought
that the States’ rights—Chamber of Commerce is opposed to that kind
of (.Q)tr1111,siz atltacl}ed l’)i\zlthe Federal Government.
ne hnal pois#. There are provisions in both House bi
out the various studies by the dispute resolution centlii tz?ncci)llcfa?gﬁ
analyses, which is normal, T suspect, in bills like this. But many of the
staff and commentators of this legislation have predicted that that
could lead to a substantial bulk of this program simply being con-
tracted out wholesale to the American Bar Association. Co
I thmk_ the ABA has a lot to contribute in this area. They have a lot
of expertise but; they don’t have the necessary independence. A lot of
the problems of individuals being priced out of courts, one has to con-
clude, traces to American Bar Association canons of ethics, At least
the Supreme Court has concluded that in six decisions in the last two
decades, and T would be anxious, in conclusion, if a program which
began as a consumer dispute mechanism ends up in the Justice Depart-
ment administered by the LEAA. without new funds, part of which is
contracted out to the American Bar Association, and which excludes
specifically the Federal Trade Commission. |
A1l those points would create an unwarranted tilt in the program
toward the neighborhood resolution and away from the consumer
.'kf)ei‘i‘:]olu’rlon. Public Citizen would like to see a greater parity. I think the
o (S_l ; géfiﬂl;?t that far apart and a consensus is quite possible and
Thank you, Mr. Chairman.
Mr. Preyer, Thank you.

Ms. Nelson ?
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Ms. Nrrsow. Thank you, Mr. Chairman. On behalf of Consumers
Union, I wish to thank you for your invitation to testify before these
joint hearings today. The three bills pending before the subcommittee,
HL.R. 2868, introduced by Congressman Kastenmeier, HL.R. 3719, intro-
duced by Congressmen Broyhill and Eckhardt, and S. 423, would
establish programs to assist the States, localities, or nonprofit organi-
zations in providing effective, fair, inexpensive, expeditious mecha-
nisms in which ordinary citizens could settle minor disputes.

Consumers Union has long been interested in activities that would
improve citizen access to the judicial system.

We believe the concepts and purposes of all three bills before you
are meritorious and we generally endorse them, While this legislation
presents a good start to solving a constant and vexatious consumer
problem, we think it could be improved in certain respects.

Obviously, the first way in which we think it could be improved
is the scope. This question has been extensively discussed before you
this morning. Mark noted for you the background and record upon
which this legislation has been based. We also think that the scope
of the legislation should reflect the fiscal conservativism that is ex-
tant in this Congress. There should be a narrow and well-defined focus
for a $10 million or $15 million program, not an amorphous go-out-
and-do-good-for-all mandate. )

However, I think the problem can be divided into two different
questions. The first question is, how many grants should go to what
kind of mechanisms, and second, what percentage of the grants funded
by the Federal Government should be for setting “consumer disputes”
and what should be for other kinds: neighborhood disputes, domestic
relations cases, small crimes, and the like. v

We recognize that all of these disputes are deserving of treatment,
but we are talking about priorities in a Federal program, and we
think that the record indicates that small economie civil disputes are
and have been totally ignored for a long time. If I may, I will
illustrate. :

In our written testimony, on page 5, we discuss the kind of case
where a husband and wife perhaps, locked in & long-time child custody
case, have engaged in a minor assault. The need for a forum for them
to resolve their dispute is totally different than the need of a consumer
with a complaint against his local bank for violation of the Truth-
in-Lending Act for a forum to resolve his dispute with the bank.

A social worker or representatives of the community would be the
arbiters of choice in the first case. In the second case, a social worker
anxious to smooth the rufiled feelings of the banker and the consumer
would be viewed as superfluous, if not downright irritating.

We don’t think that the first case needs to be excluded from
mechanisms funded under this act. If they can come in and be resolved
there, so much the better. However, we think the emphasis and priori-
ties should be on the economic civil claims that can be easily resolved
and such mechanisms funded by a Federal program.

As Mr. Broyhill and others have noted, traditional responsibilities
for domestic relations matters and small crimes have traditionally
been with the States. On the other hand, a Federal presence in con-
sumer matters has been well established. ‘ ,

-3 )
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Finally, we note that LEAA authorization bills have been moving
through the Congress (passed by the Senate, and reported out of Judi-
ciary) which contain two new entities, one, the National Institute of
Justice, and the second, the National Center for Justice Statistics.
They each have a $28 and $22 million price tag attached. We are not
sure what their functions will be, but we think that the functions of
this program and those programs should not overlap.

We generally endorse the funding criteria contained in all three
bills. We have problems with a couple of specific provisions.

Section 4(6) of the House bills contains a requirement that
mechanisms funded under this bill consult and cooperate with com-
munity and governmental agencies. There was a predecessor provi-
sion in this bill which Mrs. Peterson discussed which would have
required a mechanism to maintain open records on closed cases in
order to identify certain patterns of consumer abuse and fraud and
to turn over such information to other Government enforcement agen-
cies. We endorsed that provision. : ‘

However, we are concerned about the intent of this provision in a
program with an emphasis on solving all types of disputes. There
may be certain privacy rights and constitutional protections which
could be foregone with a broad mandate to consult and cooperate with
such agencies.

We would recommend that the committee make its intent clear with
respect to that requirement.

The second point has to do with the requirement of promoting
business access to the mechanisms. As Mark discussed, this require-
ment 1s mandatory in the Eckhardt bill and suggestive in Mr. Kasten-
meier’s bill and the Senate bill.

We would be disappointed if the committees ignored the fact that
15 States now bar assignees and collection agencies from using their
small claims courts. I have named those States in my written testimony.

. We think in this area that the committees should observe the tradi-
tional notion of federalism—use the States as laboratories in experi-
menting with different responses to different problems. Rather than
making a Federal requirement that business entities have access, the
bill should leave that decision to the local and State decisionmakers.

‘We have the same kind of comment with respect to the bill’s ban
on lawyers. I believe that eight States prohibit the appearance of
lawyers in their small claims courts. I am not assuming that small
claims courts will be the only ones funded under this bill. But such
bans are one of the State responses to small claims problems. We
would hate to see those States be ineligible, or the other 42 States be
ineligible for funding because they permit lawyers in their small
claims courts, '

. Finally, with respect to the administrative schemes contemplated
in all three bills, we suggest at page 12 in our testimony that a require-
ment, for public participation be included in the application.

With respect to Federal Trade Commission participation, we think
that the role the Eckhardt bill and the Senate bill contemplate for
the FTC is appropriate. It is a consultative role. It requires merely
that the Attorney General and the chairman of the Federal Trade
Commission talk to each other from time to time. We think that is
g}?pficl)fnate. They do it now with respect to antitrust matters, and

e like.

1
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And the FTC has some experience. It promulgated a rule on 1in-
formal dispute settlement mechanisms a few years ago. Unfortunately,
only the homeowners warranty group has been certified. But there
are experiments going on now. Chrysler and the Association of Better
Business Bureaus are setting up a settlement program and the Coun-
cil for Better Business Bureaus is funding a program for all auto
dealers in Des Moines.

The Trade Commission is evaluating these programs and probably
they could respond to your question as to how cost effective they seem
to be.

That concludes my statement. Thank you very much.

Mr. Preyer. Thank you. We appreciate the testimony of both
witnesses.

Ms. Nelson mentioned a point that if we follow Mrs. Peterson’s
suggestion of collecting statistics or data from these dispute resolu-
tion mechanisms in order to determine patterns of abuse, that then we
may run into some constitutional problems or some privacy problems.

In that same connection, in your statement you comment on section
4 that consultation and cooperation with community and with govern-
mental agencies is to be encouraged. ) .

Now I wonder if you could expand a little bit on what kind of con-
sultation and with whom you are thinking there? I think there, again,
we could get into some privacy problems and perhaps some constitu-
tional problems. : )

Ms. Nrusow. With respect to the predecessor requirement, the re-
quirement was the mechanism should maintain records on closed cases,
not open cases but cases that had come to some degree of closure, final
judgment or whatever the resolution is, That was in the context of,
again, the small economic claims. )

The notion was that agencies like the local consumer protection
division of the attorney general’s office-in a State would have access
to those records in the case of used car auto dealer fraud or something
such as that. , - o :

If there had been a substantial number of such cases, he would be
able to find people who had been wronged and that sort of data would
be useful in bringing an indictment or class action suit in that sort of
situation. .

My point is that in the context of a dispute settlement mechanism
that is handling more cases than civil economic claims, that is handling
disputes between husband and wife, parent and child, something that
might amount to an aggravated assault in the criminal justice system,
that requiring just consultation and cooperation might be an invitation
to some kind of abuse.

I think if in the bill, as it is finally drafted or emerges from commit-
tees, 1f it is clear what the focus of the program is and what those
requirements mean in each context, that will satisfy our problem with
the provision as drafted now. :

Mr. Preyer. Thank you.

Just one more question to either of you.

The Senate bill suggests that a portion of the funds be used for “na-
tional priority project.” Now, I wondered whether you think that is a
good idea or bad idea, and also the House versions have visions for an

advisory board and the Senate doesn’t. : o
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I wondered what your reaction to that was? _ )

Mr. Green. I think the Senate bill’s national priorities concept is
unnecessary. I would like to leave it to the discretion of the Attorney
Gieneral in consultation with the Federal Trade Commission and the
advisory board that vou recommend. | o

Public Citizen thinks the advisory board in both House bills is a
good idea. It brings together people who would be using, and be expert
at, a small settlement mechanism ; that that would be a good collabora-
tion with the Attorney General. S

We are anxious that a priorities concept has almost a patronage
aspect to it. You want to give each State something. Some States,
though, may have very adequate mechanisms, and other States may be
lacking them entirely. Some States may have a population that really
needs new mechanisms, and others not.

I think you should leave that to the discretion of the Attorney
General rather than mandating it in the act.

Ms. Nevson. I would quite agree with that. I think it is too small a
program and too experimental at this stage to have Washington telling
the States and localities what they need.

‘With respect to the advisory board, we don’t have any terrible prob-
lems with it. I think it might be useful. I am not sure how. It depends,
I think, as most things do, on the personnel on the advisory board and
how successful they will be.

Generally, some advisory boards are useful and others are just
surplusage.

Mr. PreyEr. Thank you.

Mr. Kastenmeier ?

Mr. Kastenmerer. Thank you, Mr. Chairman.

Both the witnesses seem to take the position that the scope of the
legislation should be relatively narrow, that is to say, more consumer
oriented than similar to other minor disputes.

Mr., Green, you personally and as a representative of Congress
Watch, and I think Ralph Nader, have been an active proponent of
proposals to broaden standing to bring suit in Federa] court.

Why iz this regard do you seek to limit standing to appear before or
have access to these minor dispute forums? Aren’t these positions
inconsistent ? V

Mr. Gruen. No; we are for liberalized standing to sue whenever the
substantive grievance is in Federal courts. This program, though, is a
finite program with a certain dollar amount, $10 or $15 million, which
is a drop in the bucket in a sense. We would be anxious if that drop is
cut in further small pieces if you put too much jurisdiction in the
program. o

It is not inconsistent because conceptually it is easier to support a
Federal measure which tries to reform commerce. It is more tradi-
tional, as Mr. Danielson indicated, for interstate commerce to be reg-
ulated or affected by the Federal Government.

Second, there is a very substantial empirical data base on small con-
sumer grievances. Some of the publications, the Little Injustices report
and others that Mrs. Peterson mentioned, have documented the extent
of small consumer abuse that goes unremedied. |

This is not'i% say that interpersenal dispute is not real and not

i

serious and not frequent. I just don’t know how frequent and I don’t
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know whether this bill, given‘its oi'ig'ihal inception and its evolution,
1s the right home for it.
In my testimony I did say that we don’t oppose the concept of having;

both economic and noneconomic neighborhood disputes in one measure..
We just want to be careful that there is more of a balance than I think:

is in some of the bills before us.

One final point: you mentioned before iruth-in-lending and small
shoplifting. You asked a prior witness should they be included. Truth-
in-lending can be, but rarely is, 8 criminal matter.

But for something that is criminal, albeit a misdemeanor, these alter-
nate mechanisms would be an inappropriate home because of the whole
array of constitutional rights that are attached to it.

Mr. Kasrenmemr. You are familiar with the fact that many minor
criminal matters are diverted from the criminal justice system and
don’t necessarily end up requiring the individual to be prosecuted and
convicted and penalized pursuant to law.

1I am talking about vandalism, shopliftings, changing of odometers,
false labelings, and so forth. I guess those are typical problems that
somebody may confront in the commerce and consumer-communities.
The question 1s whether a brand range of disputes ought to have access.
Or do you see it principally as a collection agency type of operation.
Or in the alternative, is it more a consumer complaint vehicle instead of
Sears and Roebuck having its consumer complaint department serve
as an intermediate forum for those disputes only.

Ms. Nersox. May I try to answer that ?

Mr, KasTENMEIER. Yes. ‘

. Ms. Nersown. As a law student I worked in the King County, Wash-
Ington prosecutor’s office in the juvenile division. I was familiar with
several LEAA funded diversion projects that we had in King County.

I think the point we are trying to make is that those LEAA already
exist and LEAA already is spending money for just those sort of de-
serving projects. We, of course, have a built-in bias, but we do think
consumer disputes are equally deserving and in a small program we
hate to see them be swallowed by the others. "

I think we all concede that a young person in trouble deserves help.
But we are talking about the structure of this particular program and
we are talking about allocating these limited dollars. That is why I
thought it useful to break the question into really two questions: that
is, what percentage of grants should go to different categories of dis-
pute settlement mechanisms and what kinds of disputes should we at-
tempt to resolve in those forums?

. I think there really are two questions that the committees will have
to face. Should the Attorney General when making funding decisions
decide to fund the mechanism that purports to solve the whole universe
of problems or should he fund the mechanism which purports to solve
merely one aspect of the problem ? |

Let’s save what we have been calling consumer controversies, land-
lord: tenant. -nd small torts and leave the juvenile justice and domestic
relations matters out. I think that is what the Coneress will have to
decide with this legislation. . °. ’

We are advocating that the primary focus, the greatest percentage of
grants go to those small economic civil dispute settling mechanisms.

[EE—
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Mr. KastenmemEr. Well, you both understand that whatever money.

Congress appropriates for this purpose, if indeed.it does, we will not be

:able to underwrite all such forums in America. Rather it will be used
‘selectively for certain inmovative ones and certain ones worthy of
-emulation as models. A

‘What you are suggesting is that those models be very confined, very.

limited, 1n terms of standing; namely, that these are consumer forums
only and that other problems would not necessarily be embraced.. - .

I think you are well aware that there are such forums that do hant_ﬂe,
both consumer and all other types of disputes. These are commumty

endeavors. It is said they are relatively new but tend to work well, at

least that has been stated in past testimony. I don’t understand your’

position. : :
Mr. Green. Let me try to be more precise.

Public Citizen would desire it be Jimited to commercial economic dis-"

putes. I don’t see that as a narrow area. I see that as something that is
enormously broad. However, we don’t object if the final bill contains
both types of disputes. ' ’

Mr.  Kastenmemxr. But not including false labeling, shoplifting,

vandalism, and changed odometers, and those sorts of things?
Mr. Green. False labeling or consumer odometers are consumer

abuses, so they would be contained. Shoplifting, although commercially
related, I think is a different category. It is not a company engaged in
a premeditated and general consumer violation. It is an individual

criminal act. PR TR
The second point is that while we do not prefer, we don’t object to a

bill such as yours which has a broader purpose, because there is'a very

substantial argument to be made for these interpersonal disputes. =

One final point. The LEA A is already experimenting with the neigh-
borhood resolution centers, and so one might argue that it is unneces--

sary to deal with it in this bill, as it is currently drafted. ,
Mr. KasreNMERR, One other thing. I want to be clear on and that is
the access. This perhaps is a point of dispute between yourselves and
the preceding witness representing the chamber of commerce.
Should access of the business community include access by assignees,
such as collection agencies? ' , o
Mr. GreeN. We think not. There are some strings in this bill, to call

it that, because there is a great consensus behind them. The mecha-

nisms should be open on weekends. They should be bilingual, if neces--

sary, et cetera. o :

The issue of mandatory access by assigriees is a controversial one, at
a minimum. Different States have resolved it differently. That is the
kind of controversy that I think should preclude the Federal Govern-

ment in this bill from insisting on a certain standard at the State level.

. Ms, Nerson. I have nothing to add to that statement.

Mr. Kasrenmerer. Would the phrase: “Except as precluded by State
law” or something to that effect cure that problem? .
Mr. GreeN. Yes; it would.
My, Kastenymzerer. Thank you, Mr. Chairman.

Mr. Prever. Thank you.
Mr. Danielson ? \
Mz, Danrerson. I have no questions. Thank you, Mr. Chairman.
Thank you, both of you, for your testimony. ‘

e e A s S < i

s ey a

101

Mzr. Prever. Mr. Gudger?

Mr. Gupaeer. I have no questions. Thank you.

Mr. Preyer. Thank you. We appreciate your being with us here to-
day and your written statements as well as your testimony will be very
helpful to us.

Ms. Nzuson. Thank you, Mr. Chairman.

Mr. Prever. The committee will stand in recess until June 14.

[Whereupon, at 12 :20 p.m. the subcommittee adjourned, to reconvene
Thursday, June 14, 1979, at 9:30 a.m.]
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RESOLUTION QF MINOR DISPUTES

THURSDAY, JUNE 14, 1979

HousE oF REPRESENTATIVES, SUBCOMMITTEE ON 'COURTS,
Crvi LIBERTIES AND THE ADMINISTRATION OF J USTICE
or THE COMMITTEE ON THE J UDICIARY, AND SUBCOM-
MITTEE ON CoNSUMER PROTECTION AND FINANCE OF
TEE CoMMITTEE ON INTERSTATE AND FOREIGN

COMMERCE,
’ Washington, D.C.

The subcommittee met, pursuant to notice, at 10:02 a.m., in room

2141, Rayburn House Office Building, Hon. Robert W. Kastenmeier
residing.
P Preser%;: Representatives Kastenmeier, Scheuer, and Broyhill.

Also present: Gail Higgins Fogarty and Michael J. Remington,
counsel; and Joseph V. Wolfe, associate counsel, Subcommittee on
Courts, Civil Liberties, and the Administration of Justice.

Edward H. O’Connell, counsel, and Margaret T. Durbin, staff as-
sistant, minority, Subcommittee on Consumer Protection and Finance.

Mr. Kastenmerer. The subcommittee will come to order.

Today the Subcommittee on Courts, Civil Liberties, and Admin-
istration of Justice and the Subcommittee on Consumer Protection
and Finance resume a third day of joint hearings on dispute resolu-
tion act legislation. , ;

There are three bills pending in the House on the subject. H.R. 2863,
H.R. 3719, and S. 423. All would stimulate the development of in-
formal methods of resolving minor disputes, primarily in the non-
judicial nonadversarial setting.

Last week we heard testimony from the U.S. Department of Justice,
the President’s Special Assistant for Consumer Affairs, the American
Bar Association, the Conference of [State] Chief Justices, and various
representatives of consumer and business groups.

I might note that all witnesses supported the concept of a limited
Federal program to encourage development of improved dispute reso-
lution mechanisms. However, there were different comments on the
scope of disputes to be covered and the amount of funding of suclh
legislation. : :

f

Today’s witnessesihave unique expertise in the area of dispute reso-

lution. The first panel, which represents neighborhood justice centers,
includes Judge Jack P. Etheridge, who is a senior judge of the Ful-
ton Superior Court, Atlanta Judicial Circuit, and also a member of
the faculty of the College of Criminal Justice at the University of
South Carolina. He is chairman of the board of the Neighborhood
Justice Center of Atlanta, Inc., as well as a member of the ABA’s
Special Committee on Resolution of Minor Disputes, and chairman
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Tational Conference of State Trial Judges (ABA). The second
gfefgge?; zcl)gf (t)hat panel is Linwood R. Slayton, Jr., a practicing lawyer,
who serves as the director of the Atlanta Neighborhood Justice Center.

‘After these witnesses, we will have a second panel and the Chair
will introduce those three persons when that panel is called for.

Therefore, I would at this time like to welcome the first panel,
Judge Jack Etheridge and Mr. Linwood Slayton. . .

We are pleased to have you. If you wish to proceed either directly
in your statement or in any other fashion, you are free to do so.

[The prepared statement of Judge Jack Etheridge follows:]

STATEMENT OF JUDGE JACK ETHERIDGE, CHAIRMAN OF THE B0OARD, NEIGHBORHOOD
JusticE CENTER OF ATLANTA, INC.

' i and Members of the Committees: I am Jack Etheri.dge, from
Aaggtghzéléin?here I serve as a senior judge of the Iulton Superior Court,
‘Atlanta Judicial Circuit. I am chairman of the board of th.e NelgllbO}'hood J ugtlc’e:
Center of Atlanta, Inc. I am a member of the American Bar ‘Association’s
Spécial Commiittee on Resolution of Minor Disputes and curreutly_have the
honor of serving as Chairman of the National Conference of State C_Drml Judges
of the American Bar Association. I am a member-of the faculty of the College
of Criminal Justice at the University of Sguth Carolina. .

Everyone who is affected by the growing complexity of hf'e is touched_ by
an increasing need to avoid disputes or to resolvg them as quickly as pqssﬂole.

Very briefly, I will discuss that recognition as it has been exemplified in the
creation and operation of Neighborhood Justice Centers. ’

At the outsef may I point out however, a very fine statement of Robert M.
Cover in the foreword to the April issue of the Yale Law Journal dev?‘ted to
Dispute Resolution (vol. 88, number 5, at page 912, 1979) He observed : “There
is a ‘growing realization that, just as no important institution serves ox}ly one
function, so no important function in a society is performec} by a s1qgle .mst'ltu-
tion.” The resolution of disputes can, of course, be accomplished by mstlt}ltlons
other than the eourts. Bffective alternatives to courtroom dispute resolution do
exist. Some, useful at other times, have lost their eff.ectiveness. Others, througn
trial and error, become effective, and hold great promise. ]

One of these might be the Neighborhood Justice Center. You will be presented
with a good bit of information about those now in existence in the course of
these hearings, I am sure. Based on observation of their work, one may con-
clude‘that they serve a great social need. )

As you know, with the encouragement-of the attorney general, and with func}s
of the Law Enforcement Assistance Administration, centers were established in
Los Angeles, Kansas City, and Atlanta. '

1t is important to note that they were not created out of wholecloth, or by

legislative of executive fiat, In order for them to have been created, much work -

was done on the local level by voluntary work. While each of the centers have
the same mission, they operate somewhat differently. Los Angeles is organized
under the aegis of the Los Angeles Bar Association, Kansas City under the City
Council as a unit of city government, and Atlanta is an independent non-profit
corporation. These centers, and others like them, cannot fulfill their true func-
tion, however they may be organized, simply as additional government agencies.
Their heart and soul is their commitment toward citizens helping each other.

The great and encouraging aspect of the legislation you are considering is that
it provides for experimentation and the encouragement of the participation of
citizens, neighbors, not only as policymakers, but as mediators—not as judges
or jurors, but as peacemalkers. :

I hope you will not forget that local communities have an immense reservoir
of talent, and a resourcefulness for meeting local problems which does not often
exist here in Washington, and which cannot be adequately provided for in nar-
rowly drawn legislation. ' _

There are g4 growing number of dispute resolution centers throughout the
country. They take many different forms. My brief reference this morning will
be limited to the three centers I have referred to earlier. They have been in-
tensely evaluated and we have learned much from their work.
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A. first requirement is that those who set out to establish a center do so with a
commitmeént not towdrd reform of the existing judicial establishment, but toward
helping disputants quickly and fairly get their disputes settled. This does not
require an attack on the judiciary, or the legal profession. It requires an opeu
minds: ' : S

Few things for instance, have been more encouraging to us in Atlanta than the
whole-hearted acceptance of the center by the judges and lawyers of the area.
Matters are frequently referred to our center by lawyers. It is seen not as a
threat but as a welcomed resource. I am pleased to attach, as an indication of
that, a recent Resolution of the Young Lawyer's Section of the Georgia Bar Asso-
ciation, (See exhibit 1.) -

The President of Atlanta’s center is a brilliant young attorney. Several mem-
bers of the board of directors are attorneys, and these include.the director of
the Atlanta Legal Aid Society. :

The support of the local bench is evidenced by the fact that some 61 percent
of the matters dealt with by the center are referred there by the Courts. The
Treasurer of the center is also the Court Administrator of the Circuit, and on
the board are such persons as the chief probation officer of the juvenile court
aud the clerk of the civil and misdemeanor court of Fulton County.

We constantly receive unsolicited statements of support from the judiciary
such as the following :

“When I act as a magistrate in this court, I refer as many family disputes and
petty matters as I can to your center, and the results have been good. I find that
it gets out of the system cases which never should be there and are costly in
human factors as well as taxpayers dollars.

“T recognize that these disputes must go somewhere. I feel that we have too
often failed to establish other agencies that can create the atmosphere of the
community to handle matters that should be kept at the cemymunity level—mat-
ters that are the result of social conditions brought on by urbanization and that
lay in the domain of the gray area (of the law). :

“We have used the courts as a great rug under which we sweep human souls
and statistized them as criminals-—Hon. Dan Duke, State Court of Fulton
County, 1979.” .

One is impressed at the support that can be found throughout the country from
the bench and bar for these centers and for the idea of the development of alter-
native techniques for dispute resolution.

You will be interested that the National Conference of State Trial Judges has
%d(apted as one of its goals the support and promotion of Neighborhood Justice

enters. '

In writing legislation one must constantly ask whether that which is contem-
plated will work. I am convinced that this legislabion will, if it permits flexi-
bility. Not every community will have the disposition to adopt such an organiza-
tion as Atlanta’s, or of that of Kansas City or Los Angeles. But one can learn
from the other, and then can adapt the experiences of others to their own unique
situation, .

In addition to the need for generous and continuing support from local leaders
in establishing dispute resolution centers in the first place, well trained mediators
are indispensible.

Our experience has taught us that with thoughtful training of about forty
hours the mediators can handle the most complex and tension-filled situations.
In Atlanta, and I am sure it is true in Kansas City and Los Angeles as well, we
have had an abundance of people who have sought to become mediators. We now
have 54 mediators. They serve virtually on a volunteer basis. For each mediation
session, they are paid $15. Our mediators come from all walks of life, and from a
wide socio-economic spectrum. To observe their work and their successes, is an
ingpiration. It is a reminder again that it does not require the whole panoply of
a courtroom, with its flags and robes, it gavels and deputies, to achieve a just
result. :

When the mediator wwins the consent of both parties to the ending of their
dispute, justice has usually been served. Data indicates that 96 percent of those
engaged in mediation, complainant and respondent alike, have been satisfied with
the process. o

The three Centers each have five staff members. In addition they make use of
volunteers, such as law and graduate student interns. Because of a large number
of volunteers in the Atlanta Center I have taken special pride in viewing it al-
most as a sehool of justice. Our volunteers are both young and old. They serve in
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many helping capacities. Often one is assigned to a warrant office, or to attend
court and act as a referral person. Throughout their work at the Center they are
closely supervised. : ,

The Neighborhood Justice Centers can recognize the interdependence of dis-
pute processing. They can often ameliorate the injustice of judicial techniques
and outdated procedures. They can help restore the age-old confidence that must
exist in' a decent, livable society where we are dependent on each other.

The Centers.are demonstrating that one may have confidence that with their
help, “one' 'may' -work out’ disputes, although sometimes miniscule, sometimes
enormous—but almost always agonizing and frequently potentially devastating,

It is difficult, indeed impossible, to quantify the success of the Centers, I want
therefore, to point to examples which are most encouraging. Both have to do
with what I believe to be the greatest contribution you can make in supporting
this legislation. It is the teaching by example that can be done. Just as judges
are teachers, so too are legislators. I point to two gratifying phenomena arising
from the government's support of these Centers. One is the establishment of
studies throughout this country on how our system of justice can more fairly
resolve disputes. Only last weelk, as an example, the President of the Georgia
Bar Association created a committee to be headed by Judge Charles Weltner, a
distinguished former member of the Congress, to look into the matter of improved
methods of arbitration and mediation. Lynwood Slayton, who will present testi-
mony-here today, will be on that committee and I have been asked to serve as a
consultant to it. As you know the American Bar Association and other States
are studying this subject as well. (See Exh. 2)

Another phenomenon might be one of the most surprising and gratifying of
all. Studies are showing that those who have been through the process of media-
tion are increasingly reporting that because of that experience they are avoiding
other disputes, or are solving them themselves without violence! What an in-
calculable gain it would be to find that disputes are not only being successfully
settled, but that a significant number are being avoided! One can hardly dare
for more.

I urge that you draft legislation as broad as possible to allow the considera-
tion of the resolution of a wide range of disputes. Much work can be done, and
will be done soon, in the improvement of small claims courts. What is needed in
addition, the great opportunity here, is the provision for the support of alter-
natives to courtroom resolutions.

A Resource Center is vital in order that lessons learned can be shared. While
the funds proposed for distribution to the States is quite minimal, it does at
least represent a beginning, which is of eritical importance.

I am persuaded that if encouragement is given by the Congress to States and
Iocal communities to make a start, and lessons learned throughout the country
can be applied, this Congress will have made possible in a substantial way, the
promise of the Founders and the Constitution that the protection of one's prop-
erty, and the pursuit of happiness shall not be a shallow one. It will be a promise
that can be made good.

Exaieir 1

RESOLUTION

‘Whereas, all manner of effort should be considered with respect to reducing
court case loads in the overcrowded courts of the State of Gerogia and elsewhere,
and

‘Whereas, both the interests of justice and judicial economy are served by proc-
esses which expedite out-of-court resolutions of minor disputes, and

‘Whereas, the Neighborhood Justice Center of Atlanta has been assisting in the
resolution of such disputes since approximately March of 1978 and has succeeded
in doing so in a very high percentage of the cases referred to it by the courts,
government agenices, legal services organizations, and law enforcement personnpel,
and

Whereas, studies presently underway are expected to demonstrate that said
mediated resolutions promote considerable savings in the courts, other public
assistance and legal services agencies, and among the disputants, and

Whereas, the Honorable Griffin Bell, United States Attorney General, has cited
the Neighborhood Justice Center of Atlanta as an excellent program seeking to
resolve the problem of congested courts,
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Therefore, -be it hereby resolved, By the Younger Lawyers Section of the State
Bar of Geo_rgxa that it recognizes that the Neighborhood Justice Center of Atlanta,
is performing :a useful service to our courts and to members of the Atlanta com-
munity a.n.d the Younger Lawyers Section hereby commends——for their excellent
effogt, dlhgence:, example, and imagination—the officers, staff, and volunteer
mediators of said Neighborhood Justice Center of Atlanta, as well as the judges,

court officials, and others responsible for aiding in the Center's successful per-
formance to date.

This 24th day of March, 1979.
BxHIBIT 2

[The Atlanta Journal and Constitution, Sunday, June 10, 1979]
ARBITRATION SYSTEM MAY KreEP DISPUTES OUT OF COURTROOM 7

(By Beau Cutts, Constitution Staff Writer)

SAVAN.NAH‘——The State Bar of Georgia will conduct an in-depth examination
of a major new means of resolving legal disputes outside traditional court pro-
cedures, the new president of the State Bar said in an interview.

The result of the new system would be quicker, cheaper service for the public
and a cut in the heavy case load in the courts, said Kirk M, McAlpin, an Atlanta
lawyer who became president of the bar on Friday.

The State Bar of Georgia was created by judicial order of the Supreme Court
of Georgia. Membership in the organization is mandatory for lawyers practicing
in Georgia.

McAlpin received his law degree in 1948 at the University of Georgia and has
practiced law in Savannah until 1963 when he joined the Atlanta firm of King and
‘Spalding. He is in the litigation section of the firm. Trying libel and environ-
mental cases has occupied a considerable amount of his courtroom time in recent
years.

Highlights of the interview follow:

Question. For your years as president of the State Bar, do you have in mind
some program of particuiar public interest?

Answer. One of the areas I think of great interest to the public is mediation
and arbitration. This would be a way to settle many matters out of court by the
parties in dispute, selecting a qualified lawyer to help them reach a decision.

Question. How are you developing this concept?

Answer. I have appointed a committee to examine the potential in this area.
That committee will be chaired by Charles Weltner, a Superior Court judge of
Atlanta. They will make recommendations which will help the program we face
every day—and overload of cases in our courts.

Q1éesti0n. The delays, especially in civil cases, are almost intolerable in some
courts.

Answer. This development I am discussing could have a great impact on the
public and the courts. When somebody has a dispute, he wants it resolved immedi-
ately, and he has every right to.

Unfortunately, with the limifed resources given our courtis, cases have to wait
their turn. If we can find a way to shorten those cages, the public will be better
satisfied.

Question. How would arbitration work? Like an unofficial court?

Answer. Lel’s say we had a contract for you to deliver 1,000 cartons of goods
to me, and a dispute arose over your delivery. Under arbitration, I would have a
lawyer and you would have a lawyer. We would voluntarily enter arbitration
and be bound by the decision of the well-respected lawyer acting as the arbitrator,

Question. Would the mediation process—reaching a compromise by mutual
agreement—as well as the arbitration be geared primarily for businesses or
individuals?

Answer. For individuals, primarily, and perhaps, small businessmen rental
disputes for payment of merchandise, debtors,

Debtors very much so where his wage may be garnished unless he can get a
quick resolution when he thinks he is right.
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‘TESTIMONY OF HON. JACK P. ETHERIDGE, SENIOR JUDGE, FULTON
SUPERIOR COURT, ATLANTA JUDICIAL CIRCUIT, AND CHAIRMAN
OF THE BCARD, ATLANTA NEIGHBORHOOD JUSTICE CENTER;

- LINWOOD R. SLAYTON, JR., DIRECTOR, ATLANTA NEIGHBORHOOD

~ JUSTICE CENTER; AND EDITH PRIMM, DEPUTY DIRECTOR

Judge Ermermee. Thank you, Mr. Chairinan.

I am very pleased to be here and appreciate the invitation very
much. As you have already indicated, Linwood Slayton is joining me
here. He is the director of the Atlanta Neighborhood Justice Center.
And to my left is Ms. Edith Primm, associate director of the center,
who has done a superb job there.

Because of that and her knowledge in this whole area, I have asked
her to cii)me so that if there are questions from the committee, she might
respond.

As of course this committee knows very well indeed, there are effec-
tive alternatives to courtroom dispute resolution. The critical question
and the great challenge that we have is to find the best ways to use
those alternatives and the best methods to use them so that people who
have disputes can have them resolved in a fair and prompt way.

One of the things that has happened in the last 2 or 3 years has
been the experiment of dispute resolution centers as we have called
them, neighborhood justice centers. :

As you know, there have been three of them developed under the
aegis of the Justice Department and with the assistance of LIEAA
Xigh its funding. Those have been in Los Angeles, Kansas City, and

tlanta.

I would like to take a few moments to chat about those centers. This
will be only a very brief comment.

The first thing I want very clearly to say is that the creation of
such centers arose from voluntary work. It was sacrificial work on
the part of a great number of people and not by any legislative or
executive fiat. I think it needs to be said more and more that things
of this sort don’t just happen because of someone’s idea. They happen
because people are willing to contribute their time and effort on the
local level. That certainly has been true of these three centers. -

‘What they have undertaken to do is to be free enough to experiment
with techniques. You will hear later during the morning, I am sure,
some results from the evaluations that have taken place, and very in-
tense evaluations indeed have occurred. o ‘

One of the marks of these centers has been the sense of freedom they
have felt to experiment with techniques. '

Now we find our need is to evaluate those experiments and see what
is working. One of the lessons we have learned is that the legislation
which would effectuate this movement, and I think it is a movement
now across the country, that is, the recognition that alternative dis-

pute resolutions should be used and can be used outside the setting

of the courtroom, should not be narrow, but should indeed be broad in
its form. ' '

Now, having some experience on the bench for a good many years,
and serving this year as chairman of the National Conference of State
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‘Trial Judges, I would like to express what I think to be’the general
:sense of acceptance of this idea by the bench and the bar. ‘

I look not only to the experience of knowing a good many judges and
lawyers around the country, but from the experience of attending and
‘teaching at the National Judicial College and also in Georgia. :
_ I"think it is very important for there to be an understanding that
-discussion of alternative dispute resolutions does not imply an attack
on the judiciary- or legal profession. I don’t think it is perceived as
such by either of those groups. ’ K

Let me give you two examples. Attached to my brief statement is a
resolution by the younger lawyers section of the Georgia Bar Asso-
«clatlon, a very large and effective group in our State. They have, as
you will see, unsolicited by our neighborhood justice center, proposed
and adopted a resolution which is very flattering and very supportive.

The Atlanta center, as is true of Los Angeles and Kansas City, is
greatly supported by the bar. Many of the members of our bar are

lawyers. The president of our neighborhood justice center in Atlanta

is a Jawyer. I just don’t think that it can be contended that there is
any difficulty with the support of the bar generally for these
techniques. ; o

Similarly, and I think interestingly, the bench across the country
favors this. The committee has received statements already that would
indicate that. The local bench in Atlanta, for example, has been ex-
tremely supportive. We have many of our cases referred from the
courts. We have on our board the court administrator of the circuit,
probation officers, chief probation officers, and so forth and so on.

So we have learned that we should not be worried about the lack
of support from those two important and, I think, indispensable
groups. ) C

I would like to read a paragraph or two from a judge who wrote
us an unsolicited letter which I think sums up in a beautiful way
what many judges feel. He says, - : ‘

~When I act as a magistrate in this court, I refer ag many family disputes and
petty matters as I can to your center, and the results have been good. I find
that it gets out of the system cases which never should be there and are costly
in human factors as well as taxpayers dollars.

I recognize that these disputes must go somewhere. I feel that we have too
-often failed to establish other agencies that can create the atmosphere of the
community to handle matters that should be kept at.the community level—mat-
ters that are the result of social conditions brought on by urbanization and that
lay in the domain of the gray area (of the law).

We have used the courts as a great rug under which we sweep human souls
and statisticized them as eriminals.—Honorable Dan Duke, State Court of Fulton
County, 1979. . : ,

This is part of a letter that Judge Dan Duke wrote to our center. I
would like to point out something that we have Jearned from experi-
ence in the Atlanta Center and I think it is true in the others as well.

- Indispensable to this concept is the use of mediators. Mediators are
people who are drawn from the community, who came to these centers
voluntarily, who have been carefully selected. Miss Edith Primm has
done a brilliant job in developing that in Atlanta. -

They have been used very heavily to mediate disputes. They come
from all walks of our community. Our mediators come from highly
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trained graduate students to those who have barely any education at all,
but do have the temperament to do this job.

We have found that this has a tremendous impact in the community
because each of these mediators in almost every case become mission-
aries for this concept. You are going to hear later data that show that
over 90 percent of those, either complainants or respondents who have
used the mediation process, have been pleased with it. I think that is
something that is distinct from any other programs that have been
developed of this sort. That is to say, the wide use of people of the com-
munity to be peacemakers, not judges, not jurors, but peacemakers
among fellow members of their community. '

Our staff in Atlanta and the other two areas has consisted of only
five people full time. But we have used volunteers from law schools
and others to do a variety of different types of work for the center. We
think that this has been a very fine use of these people.

Finally, T would like to point out two things that I think are excit-~
ing. I think they have come in some measure from the use of the Neigh-
borhood Justice Centers and their visibility which has been good.

One is that throughout this country there are studies being made,
actions being taken in this area, which I think would not have been
taken but for what has happened with the centers.

Two immediate examples I would point to that I know about well.
One is that only last week the president of the Georgia Bar Associa-
tion announced that the major thrust of the Georgia Bar Association
will be the study of alternative methods of dispute resolution.

The chairman of a special committee will be a distinguished former
Member of this Congress. Judge Charles Weltner, Mr. Linwood Slay-
ton, and I will be active with that committee.

T think that is an enormous tribute to the encouragement of this
Congress and the Justice Department and others have given to this
whole concept. ‘

Finally, and T would close with this point. Tt is one you will not
find in the data. It will not be quantifiable, and I am not certain that
it can ever be something that you can put on a chart in any way. It is
so exciting, it is so significant, that I want to call it to your attention.

In the evaluation of the work done by the centers, every other person
in Xanses and Los Angeles who has had disputes mediated has been
interviewed. I mean every one of them. Every other one in ‘Atlanta
has been interviewed because of the difference in the volume.

One of the things that these people are volunteering has been, T
think, surprising and T want to share that with you. These people are
saying that as a result of the mediation process they went through,
they have subsequently avoided other disputes which they say they
would not have been able to avoid had it not been for what they learned
through this process. ,

In many areas of life, people get in fights because one gives them a
bad look or something as silly as that to us. But it is very real to them.
I think that what happens with alternative dispute resolution, what
happens when you offer them a chance to have a dispute mediated by
someone who is not a judge, is that we are teaching and we are being
taught. I think that is a Jesson that is coming from this that is
enormous and can have an impact across this country that is, while
unmeasurable, tremendous.

o

s,

e i

Bt

ey e

e B e R e

~

111

Mr. Chairman, members of the committee, I thank you again for the
chance to appear. I will be delighted, of course, to answer any ques-
tions at the proper time.

Mr. KasTenmemr. Thank you, Judge Etheridge. I think the panel
will forbear in questions until we have heard from your colleagues.
Now, I would like to recognize Mr. Linwood R. Slayton, Jr.

[The prepared statement of Linwood R. Slayton, Jr., follows:]

STATEMENT OF LINWeoD R. SLAYTON, JE.

Mr, Chairman, Honorable Committee Members and Friends, thank you for
affording me the opportunity to share my views on the proposed Dispute Resolu-
tion Act today. '

My name is Linwood R. Slayton Jr. Iisq. I am and have been the Executive
Director of the Neighborhood Justice Center of Atlanta, Inc. since its inception
in late 1977, I am an active member of the State Bar of Georgia and was formerly
the Director of Planning and Evaluation for Economic Opportunity Atlanta—
the local community action agency in Atlanta.

In my capacity as BExecutive Director of the NJCA, I have dealt with the
myriad day to day administrative, programmatie, political and policy-related
issues and concerns attendant with the successful operation of a metropolitan,
comprehensive dispute resolution program.

I have many specific concerns which I feel are relevant to the deliberations of
this body. My concerns may be loosely grouped in the areas of:

A. Legislative policy considerations.

B. Programmatic considerations,

C. Program impact censiderations.

A. LEGISLATIVE POLIOCY CONSIDEKATIONS

After carefully reviewing H.R. 2863, H.R. 3719 and 8. 428, I offer the following
observations and recommendations: -

Proposed scope of dispute resolution legisiation

The NJCA has handled a very wide array of disputes involving money claims,
neighborhood problems, domestic and intra-family matters, merchant-consumer
controversies, landlord-tenant disputes, and a host of other relatively minor
problems which require the assistance of third parties to facilitate effective reso-
Intions. We have seen first hand the potential effectiveness of mediation as a
dispute resolution technique—irrespective of the characterization of the problem
as civil or criminal in nature. The reality is that the vast majority of disputes
we have handled are multi©aceted, that is, they typically involve some combina-
tion of civil (money and/or property concerns) and criminal (violent or dis-
orderly behavior) overtones.

Tor this reason, we feel and our experience suggests that the scope of the
enabling legislation being considered should be as wide as possible. The language
reflected in H.R. 2863 is general enough to enable programs to handle minor
civil and “criminal” disputes as the need arises. Comparatively, the language in
H.R. 3719 and 8. 423 limits the type of disputes to be handled to consumer and
civil problems in the main.

The Atlanta NJC receives from 60-70 percent of its cases by referral from the
Jocal courts. Qur court referred cases are both criminal (misdemeanor offenses
e.e. disorderly conduct, simple bhattery, assault. criminal trespass. abandonment,
theft by taking or deception) and civil (small claim cases involving monetary
disputes over less than $300, landloard-tenant and merchant-consumer matters).
It is important to note that it is the minor criminal case in swhich ane party
gwears out a warrant against his/her spouse, lover, roommate. friend or neighbor
that I am referring to—not stranger versus stranger crimes involving violent
behavior and/or severe injury to another. It has been our experience in Atlanta
that it is nnwise if not impossible to look at a case as a “criminal” matter exclu-
sively because there is always a related monetary and/or civil aspect involved
as well, N

Fxample: Mr. A and Ms. B have heen living together but are experiencing
problems. They agree to separate and Mr. A vacates their apartment leaving Ms.
B with two children and the furniture. Two weeks later, Mr. A asks Ms. B for
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the color television that they purchased jointly and she refuses. Mr. A angrily
8oes over to the apartment, kicks down the door, slaps Ms. B in the face and
removes the television to his new apartment. Equally incensed, Ms. B take out
a warrant against Mr. A for battery, criminal trespass and theft by taking.:

Query: Is this a “criminal” matter that should best be resolved by a judge
in a formal court of law pursuant to the statutes of the State of Georgia? In
fact, the dispute arose over the color television which Mr. A had helped to pur-
chase. Clearly, it the parties’ differences over the television can be resolved to
their satisfaction, the likelihood is strong that there will not be a repetition of
the “eriminal” behavior displayed.

This example points to the very real fact that the kinds of problems which are
handled by our center do not fit into neat categories which happen to be con-
sistent. with existing legal and statutory definitions. The NJCA is in existence
to help people to resolve their problems expeditiously, informally and in a man-
ner that is most likely to encourage long-lasting results. This is true whether
a4 case is civil, criminal, both or neither. The obvious conclusion of this point of
view is that we strongly suggest that the Committee endorse and pass H.R. 2863
which will permit programs funded thereunder to handle both “criminal” and
civil disputes and to handle all appropriate problems in the same manner.

Related to the general topic of the scope of the proposed legislation is the fact
that -each of the different bills vary somewhat with respect to funding levels.
The proposed $200,000 per project ceiling included in HL.R. 2863 makes sense and
should help to ensure that a maximum number of jurisdictions will be able to
benefit. On the other hand, the other two bills provide for annual funding of
$15,000,000 as opposed to $10,000,000 as included in H.R. 2863. Qur experience
in Atlanta suggests that a quality program which handles from 3000-4000 dis-
putes per year can be operated with a maximum federally funded budget that
-does not exceed $200,000. i

Finally, we find it difficult to envision any meaningful role that the Federal
Trade Commission could perform as proposed in S. 423. This, of course, is con-
sistent with our position regarding the needs for centers to deal with both civil
and criminal matters. The NJC pilot effort was administered by the U.S. Depart-
ment of Justice's National Institute of Law Enforcement and Criminal Justice.
This office provided the necessary leadership and support to help to make the
NJC concept a workable reality. They 'should be commended for their input during
the critical field test phase. Similarly, the Atlanta NJO will he funded for an
additional year by LBEAA's Court Adjudication Division. All indications suggest
that the Justice Department is the appropriate federal agency to handle the
NJC type programs. I do not anticipate any problems with LEAA in the coming
grant period (July 1, 1979-June 80, 1980) primarily because they have had
considerable experience in administering court-related projects of this type.

B. PROGRAMMATIO CONSIDERATIONS

A primary programmatic concern involves the question of program thrust.
Specifieally, should a dispute resolution effort seek to alleviate court congestion
or facilitate greater access to justice? This is not a simple guestion which
should be treated lightly. Rather, the chosen direction will shape the image.and
policy of individual programs. In Atlanta, we opted to align our program with
the court as much as possible. Today we are handling from 120-150 court refer-
rals per month. This represents about 60-70 percent of our monthly caseload.

The Atlanta approach, I feel, is consistent with our position that there is ne
real need to distinguish between civil and criminal cases—they are all “people
problems"” which must be resolved quickly, inexpensively but effectively.

There continues to be considerable debate over whether a program should _be
system-based, i.e., linked to the courts, police and/or the prosecutor or community
based, i.e., not linked to any institutional referral source but seeking cases solely
from the population to be served. Objectively, I believe that the answer to tl.ns
query is contingent upon the desire of those in the justice system to work with
dispute resolution programs. It is clear that centers must have the ongoing
support and cooperation of the courts to be effective in reducing court conges-
tion. There does not seem to be any clearcut answer which can be anplied across
the board in all jurisdictions. The key, I feel, is rationally assessing the rela-
tive merits of available approaches and making a decision that will work best
in a particular locale. Therefore;, enabling legislation should be flexible enongh
to permit a wide range of options rather than restricting the options potential
grantees might have in establishing new projects.
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The experience we have had in Atlanta is indicative of the potential value
inherent in aligning a private, non-profit group with the formal justice systera
machinery. Unlike the Los Angeles NJC which relies primarily on self referrals
. (walk-in~ for cases, the Atlanta NJC encourages and receives case referrals from
the courts, police, city and county service agencies, other community organiza-
tions, Legal Aid, the organized Bar, the Better Business Bureau, and walk-ins. In
one sense, the structure of the Atlanta effort enables us to enjoy the best of both
worlds, i.e;, we are closely linked with the courts but have complete independence
‘and flexibility to accept cases from any source. Also, our autonomy lends us
much more credibility with the disputants than if we were a part of the courts
of any part of the system.

C. PROGRAM IMPACT CONSIDERATIONS

We are often asked whether the existence of the NJC has resulted in a redue-
tion in court congestion. While the complete data is still being assembled by the
Institute For Social Analysis (ISA), the national evaluation contractor, a cursory
review of court filings in the State Court of Fulton County reveals that in 1978
‘there was a 4.5 percent reduction in the number of civil cases filed as compared
with the 1977 level. Of importance is the fact that NJCA staff and volunteers
are physically present at the Small Claims filing desk to divert potential litigants
and to channel appropriate complaints to the NJCA. Similarly, in 1978 there was
a. 17 percent increase in eriminal warran?s over the 1977 level. Of importance here
is the fact that the NJCA does not receive criminal case referrals prior to the
issuance of a warrant or an arrest. Instead, once a warrant is issued or an arrest
is made, a probable cause hearing is held. It is at this point that the presiding
Judge will decide to refer a case to the NJCA. for mediation and to continue the
case for thirty days so the matter can be mediated and resolved. If the media-
tion works and the disputants resolve their differences, the court will dismiss the
case, in effect, removing the case from the calendar and the docket.

Another frequent question posed is whether the existence of the center and
the emphasis placed on facilitating out of court settlements contributes to the
“ovelopment of a “second class justice system?”’ We think not! While it is true
that more people who are poor and disadvantaged tend to be served by our pro-
gram than those who might be considered to be middle and upper income level,
this is a direct function of the population which interfaces with the justice sys-
tem. A frequently told play on words involves a poor, black man who recently
faced crimine! charges in court. When asked about his recent experience in
court, he replied: “I went to court looking for justice, and that’s exactly what
I found—JUST-US.” The fact is that the poor, blacks and other minorities come
into contact with the system much more than their upper and middle class coun-
terparts. This is true regarding incidents involving criminal matters as well as
small claim complaints. Thus, the congested condition of our courts must be
endured by those who use the courts most frequently. Logically, any alternative
which can expedite the handling of a problem, eliminate the costs to the parties,
and result in resolutions which stand the test of time is preferable to the formal
Jjustice system so long as the alternative does not curtail or deny anyone’s legal
rights or options.

Potentially, the greatest impact the NJCA may have had may not be measur-
able. I refer to the fact that the center has handled a large number of domestic
cases, many ¢f which are referred as criminal cases involving charges of assanlt,
battery, criminal trespass, etc. Domestic cases tend to involve a danger-laden
situation—if the basie problem is allowed to fester and is ignored, violence may
ensue as people feel they have no other viable alternative. Atlanta has been
referred to as the domestic homicide capital of the country. The historical un-
willingness of the police and the courts to intervene in domestic squabbles has
been a serious problem. Prior to the inception of the NJCA, many couples with
domestic problems had no place to turn otherthan the courts or the police. The
courts either had no time, jurisdiction or interest in intervening, rendering the
parties in the same or a worsened condition. We have resolved over 200 domestic
disputes in Atlanta in our eighteen months of operation with over 75 percent
of these cases remaining resolved after a thirty day follow-up period. Potential-
1y, at least one life has probably been saved as well. , ‘

Costs are also a relevant concern that must be explored. Efficiency and relative
effectiveness involve multiple criteria, one of which is cost-effectiveness. Clearly,
the more cases a center processes and resolves, the more cost effective it will be.
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.In Atlanta, we are proud that our cost per referral averages about $75 and our

cost per resolution averages about $175. These figures include all operational costs
incurred including startup costs. A more realistic profile is $60 per referral and
$130 per resolution (April, 1979 data). Comparatively, a misdemeanor case
which goes to trial will average at least $500 in total costs (court costs, judge
and court personnel, attorney fees, time lost from work, ete,) In Atlanta, we
have been able to control our costs while maximizing service by relying very
heavily on volunteer resources. We have found that the program is a natural
haven for attracting dedicated and committed volunteers who wish to channel
their energies towards something worthwhile and needed. We have about 60
active volunteers who serve as mediators and court intake volunteers. Mediation
presents a unique opportunity for a volunteer to see the fruits of this labors
immediately. For this and other reasons, mediation is viewed as a real helping
experience by our volunters who represent a true asset to our program.

I trust that these observations and constructive suggestions will be afforded
the consideration they are due. I know that the need for viable dispute resolution
programs is real. There are a tremendous number of people who are having very
real problems and find it difficult to obtain assistance in resolving same, We have
filled this void most effectively in Atlanta and feel that our experience can and
should be replicated in other jurisdictions in America. Thank you,

Mr. Suayron. Mr. Chairman, I, too, appreciate the opportunity to
appear befors the body today to share some of my views on the act and
hopefully share with you some of the experiences we have had in
Atlanta In attempting to run a quality program.

Xy name is Linwood Slayton, Jr. I am and have been executive
director of the Neighborhood Justice Center of Atlanta, Inc. since its
inception in late 1977. I am an active member of the State Bar of
Georgia and was formerly the director of planning and evaluation
Tor Economic Opportunity Atlanta, the local community action agency
in Atlanta.

As the executive director I have had am]fale experience in all aspects
of running a dispute resolution program from the very beginning to
the end of the final field test period. It has been a very challenging and
rewarding experience in many ways and rather frustrating as well in
some respects.

My concerns today can be loosely grouped into three different areas.

_The first is legislative policy considerations. In reviewing the three
pieces of legislation that have been offered and are being debated, I
think one common question emerges and that is whether or not we feel,
those of us who have been operating programs, the scope of the legis-
lation should be wide enough to deal with programs involving civil
and/or criminal matters as well as neighborhood disputes and other
interpersonal problems.

Qur experience has been in Atlanta that the larger or wider the scope
or jurisdiction of a program, the more effective it can be.

The reality is, as we have seen it, that problems that people have do
not fit into neat categories. They are simply problems that people have.
They may have some civil ramifications or criminal ramifications, but
they are simply people problems.

Toward that end we handle a wide range of disputes in Atlanta
involving monetary claims, rneighborhood problems, domestic prob-
lems, merchant consumer controversies, employer-employee problems—
problems. » .

That is, I think, the critical auestion: Do we have the capability
and track record to suggest that dispute resolution in a neighborhood
setting is effective and desirahie irrespective of the type of controversy
or dispute? i
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We think it is. The reality is that a vast majority of disputes we
handle are multifaceted. Very often they involve some combination
of civil, money, or property concerns, and in many instances criminal
kinds of problems, that is, violent or disorderly behavior may occur as a
result of the disputants’ own efforts to come to some resolution on their
own initiative.

Sometimes these problems do flareup into violent behavior and the
police or courts become involved in a criminal way. The fact of the
matter is, though, that the problem that causes such “criminal” be-
havior typically involves an interpersonal dispute. We attempt, then,
to deal with that aspect of the problem irrespective of whether it has
been categorized by the courts or system as criminal, or civil.

For this reason we feel that the scope of the legislation that hope-
fully will be passed this session should be as broad as possible to
embrace both minor civil and criminal disputes, consumer controver-
sies, or neighborhood problems.

The fact of the matter is that Atlanta received 60 to 70 percent of
its cases by referral directly from the local courts. Our court-referred
cases are both criminal and civil, criminal cases being misdemeanor
offenses, things like disorderly conduct, criminal trespass, etc.

Civil cases tend to involve typical small claim court type cases with
a monetary threshold of $300 or less. We are involved with a number
of landlord-tenant matters and consumer matters, all of which emanate
from the courts, the State court in Fulton County in particular.

It is important to note, I think, that