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I. Introduction

What i1s effective advocacy and how does one become an effective advocate? The
answer to this question obviously depends on who answers it. Any trial attorney who
has taken the time to look at the trial handbooks prepared by experienced trial
attorneys will have noted that virtually all trial practice handbooks tackle a common
body of litigation problems. For example, a recent volume by Mauet (1980) covers
eight substantive areas: pretrial preparation, jury selection, opening statements,
direct examination, exhibits, cross—examination, closing arguments, and objections.
Of course, the experts all emphasize somewhat different aspects of advocacy because
most authors of trial practice handbooks draw on their own litigation experience and
emphasize those lawyering skills which they believe to have been important in their
own litigation success. Our volume follows much the same format employed in
traditional advocacy handbooks but our presentation is based on social science
research that attorneys seldom encounter in handbooks. The volume has been written
with the "generic" jury trial-—rather than the bench trial--in mind. This orientation
largely reflects the fact that (1) existing social and psychological research
specifically addressed to courtroom processes has largely focused on the jury trial
and (2) related areas of research which have not been specifically oriented to the
courtroom (e.g., research on persuasive communication) have generally concerned
themselves with lay persons rather than "experts' such as the trial judge. Although
we have not attempted to make systematic suggestions geared to bench trials, we do
believe that many of the principles we identify will be relevant to bench trials.

The volume has also been constructed with a typical criminal trial in mind. In
particular, we have assumed that trial attorneys will most commonly be confronted with
relatively straightforward criminal trials iasting no more than several days and
involving testimony from perhaps a dozen witnesses. We have further assumed that the
factual patterns, the evidence and applicable statutes and case law can be, if
presented properly, understood by a juror of average intelligence and experience.
Recent concern with so—called '"complex civil litigation' has given rise to concerns
about the competency of lay jurors. Similar concerns might be raised about complex
criminal cases. However, complex cases are relatively uncommon and, unfortunately,
there is virtually no existing research on the difficulties encountered by lay jurors
ia complex cases nor research on methods that might serve to reduce those
difficulties.

Objectives and limitations of this volume

It may be helpful to note that in contrast to more traditional volumes on
advocacy, there are several things that we do not attempt to do. First, we are quite
satisfied that existing handbooks do a very good job of leading trial practitioners
through evidentiary and procedural problems, provide adequate guidance on the use of
pretrial motions, provide concrete examples of the ways in which questions can be
framed during direct and cross—examination, review the various forms of evidence and
how they may be employed during the trial—in sum, these volumes provide excellent
guidance on the nuts and bolts of advocacy. The better ones attempt to go one step
further and encourage the attorney to step back from the litigation process., encourage
the attorney to reflect on what he or she is doing in the courtroom and encourage
thoughtful consideration of courtroom ‘tactics and strategies. We believe this volume
falls into the latter category, for what we have attempted to do is provide the trial

advocate with a critical perspective on the litigation process. We have not attempted °

to educate the trial attormey about procedure and evidence, for these are not our
areas of expertise. Nor have we attempted to provide a cookbook approach to
litigation. Rather, we have drawn upon social science research which we believe is
relevant to the courtroom and used that research to formulate suggestions about the
development and selection of courtroom tactics and strategies that will improve the

“quality of courtroom decisionmaking.
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Scientific basis of this volume

There 1is a second point that we cannot emphasize too strongly. Some attorneys
may approach this volume with the expectation that they #will learn some behavioral
science strategems that may allow them to turn an otherwise weak case into a strong
case-—or, more pointedly, may aid them in "pulling the wool over someone's eyes." We
believe that some social scientists have misguidedly fostered the impression that
there are '"psychological tricks" that can be played in the courtroom or that some form
of psychological alchemy can turn losing cases into winning cases. Even
well-intentioned social scientists sometimes foster this view because their research
seems to suggest that the decisions of judges and juries are susceptible to
extra-legal, non-evidentiary influences such as whether a defendant is attractive
(Efran, 1974); the similarity of defendant and juror general attitudes (Bray, 1974,
1976); the order in which evidence is presented (Thibaut & Walker, 1975). Other
research suggests that legal efforts to assist jurors in decisionmaking are less than
fully effective--e.g., jurors have difficulty understanding and applying instructions
on the law (Severence & Loftus, 1982; Elwork, Sales, & Alfini, 1982); jurors have
difficulty following the dictates of curative and limitiﬁg instructions (Tanford &
Penrod, 1983; Greene & Loftus, in press); and that the size of juries (Saks, 1977) and
the decision rules (unanimous versus non—-unanimous, Hastie, Penrod, & Pennington
1983) they employ affect their decisionmaking the attention given to shortcomings i;
courtroom decisionmaking after obscures the fact that the most important determinant
of courtroom decisionmaking is evidence, We know of no social scientists who would
contest the wview that the nature and quality of trial evidence far outweighs the
impact of all extra-legal factors combined. Of course, in most social scientific
studies of courtroom decisionmaking the researcher attempts to control the strength
and quality of evidence in order to determine the influence of non-evidenti;ry
factors. Rarely 1s the strength, nature or quality of evidence explicitly examined by
the researcher, although all researchers who conduct courtroom experiments know from
the pre-testing of their case materials that minor changes in evidence (such as the
presence or absence or corroborating non-testimonial evidence) can dramatically
influence the 1likelihood that jurors will convict or acquit. Thus, most social
psychological research examines the influence of "marginal" courtroom factors rather
than the variable with the greatest courtroom impact. We believe the attorney's first
priority should be the wunearthing of all relevant evidence and only then should
consideration be given to when and how that evidence will be presented at trial. As a
consequence we have deliberately constructed our presentation to emphasize the ways in
which ﬁcience research can be used to increase the impact of evidence and minimize the
impact of extraneous extra-legal factors on legal decisionmaking. There simply is no
substitute for solid 'evidence and we would not want this volume to divert the trial
attorney's attention from the importance of a thorough and aggressive pre-trial search
for relevant evidence.

) In the vast majority of cases we believe that the available evidence will point
compellingly in the direction of guilt or innocence-~the fact that nine in ten cases
are plea bargained 1n most jurisdictions is partially a reflection of the fact that
defendants are frequently confronted with incontrovertable evidence. There are
indication the jurors in a large proportion of the cases that do reach trial find the
evidence rather compelling (e.g., Kalven & Zeisel, 1966, found that jurors were evenly
split—6 wvotes for conviction and 6 votes for acquittal—in only 10 of 225 cases that

they studied, and that overall, only about 67 of juries using unanimous decision rules
fail to reach a verdict).

Of course, one of the reasons cases go to trial 1s that the defense and
prosecution, when they assess all the available evidence, disagree on the question of
how Jjurors will respond to the evidence. As a practical matter, we believe that the
suggestions .made 1n this volume must be viewed in light of the evidence that would be
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presented at trial. It 1s in close cases, where evidence is relatively balanced or
ambiguous, that the suggestions made in this volume are likely to be of most value.
We think it is particularly revealing that none of the major trial advocacy handbooks
have chosen to title or even subtitle their works with the term "the science of
advocacy." The absence of this term is apt, for until recently there has been very
little scientific dinvestigation of courtroom processes and it would therefore have
been impossible to write a volume that pretended to concern itself with the science of
advocacy. Although scientific research on advocacy is relatively new and the future
will wunquestionably see a growing volume of higher quality research, there is now
enough research to begin outlining a science of advocacy.

What do we mean by scientific advocacy? Perhaps the best way to explain the
point is to contrast the contents of this volume with the contents of traditional
trial handbooks. With few exceptions, traditional handbooks are written by trial
attorneys who have developed trial ‘'expertise" in the course of a (generally) long
litigation career. It is usually thought that this extensive trial experience equips
the author to do two things. First, the authors' experience equips them to make
judgments about the kinds of 1legal knowledge and skills that an effective advocate
must possess. Thus, the emphasis in handbooks on evidentiary and procedural matters
reflects the experienced advocate's belief that. the success of a trial attorney turns
in some measure on the attorney’s knowledge of the rules of evidence and the rules of
procedure and a sense of how a trial is organized and conducted. An experienced trial
attorney typically 1learns about his or her strengths and shortcomings as a result of
concrete feedback "on their performance. It is particularly easy to learn about
shortcomings in one's knowledge of procedure or evidence, because trial judges and
opposing counsel remain ever ready to identify those shortcomings. ' The experienced
trial attorney learns not only from the study of rules but also from embarrassing and
sometimes damaging courtroom errors. Feedback on these errors (e.g., in the form of
adverse rulings on motions, objections, procedural and evidentiary matters) provides a
very sound basis for formulating advice about methods of trial advocacy. We have no
quarrel with the authors on these points. However, when it comes to the second kind
of '"expertise' possessed by experienced trial attorneys, we balk. When the author of
a handbook offers advice that cannot be authoritatively tested in the courtroom, then
they enter the realm of speculation. What we mean by this is that whenever handbooks
make suggestions about courtroom strategies—-such as suggestions about what types of
jurors to select for particular types of trials——the attorney is almost inevitably
making inferences from courtroom experience and supplementing those inferences with
courtroom folklore. Of course, it makes excellent sense that experienced and
successful trial attorneys should be the source of suggestions concerning courtroom
tactics when it is clear that there are ways of accomplishing goals that are legally
correct (e.g., appropriate methods for 1laying a foundation for questions on direct
examination) or when everyone agrees that one form of behavior (e.g., speaking
clearly) is more effective than another form (mumbling inaudibly). However,
experienced trial attorneys are not necessarily the best judges of what works in the
courtroom and what does not. One problem that they confront when evaluating their own
and their opponent's courtrous performance is that 1t may be virtually impossible for
them to step back from a particular trial and arrive at an objective evaluation of the
courtroom performances. While it may be obvious to them that greater preparation,
better knowledge of the rules of evidence and procedure, better evidence and better
witnesses make it easier to win a case; the trial attorney, no matter how experienced
he or she may be, simply cannot systematically evaluate all the strategic decisions
that they make in the course of litigation.

For a wvariety of reasons, it is extremely difficult for attorneys to evaluate
such information in a systematic manner. The dindividual attorney -may have
idiosyncratic characteristics, may try cases in a particular way (for example,
choosing to litigate cases that other attorneys may not) and most importantly, trial
attorneys receive very little in the way of systematic feedback about their courtroom
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performances. Yes, they learn whether they have won or lost the case depending on how
the jury votes at cthe conclusion of the trial, and they may exchange views with the
other ~itorneys in the case and even recelve criticisms and suggestions from the trial
judge, but thls still.does not provide even the most experienced of attorneys with the
detached perspective that may be necessary in order to determine what works in a
courtroom. This problem 1s further compounded by the fact that most litigators tend
to go with what they think works and they do not undertake systematic evaluations of
tactics and strategies that they regard as inferior to the ones they have opted for.
What this means is that these attorneys do not have an opportunity to test these
alternative tactics and strategies.,

One consequence of the inability of experienced ' trial attorneys to
systematically test ~and evaluate very different courtroom methods is that suggested
courtroom tactics sometimes end up being little more than anecdotal accounts of what
the author of the handbook personally believes to be effective in the courtroom.
Because the recommendations are based on anecdotal experiences rather than systematic
observations one often finds that different handbooks make different recommendations
for precisely the same problem, We have not attempted to resolve these
inconsistencies-—except where research clearly indicates that one strategy is to be
preferred to another——but instead we have attempted to develop general principles of
advocacy based on social science research that can be used to guide decisions about a
wide range of problems.

One concrete example may serve to illustrate our point. The trial attorney is
rarely in a position to say with authority that he or she won or lost a case because
he or she selected a particular "type" or juror and is probably never in a position to
recommend to another attorney that the second attorney will benefit or be harmed by
the selection of that type of juror in a different case. Virtually all social
scientists-~and, we would 1like to believe, most trial attorneys--understand that
generalizing from single instances 1is a most dangerous proposition. Although we do
not propose to turn. this introduction into a discussion of philosophy of science or
social science research methodology, we would like to emphasize that the suggestions
made in this volume are based on what we believe to be sound scientific research
conducted by competent researchers using methods that allow us to generalize. The
studies upon which our recommendations’ are based use well-controlled, experimental
techniques, large numbers of subjects and systematic collection of data and therefore
provide a sounder basis for generalization than do unésystematic collections of
anecdotal experiences.,

At the same time, we offer our generalizations cautiously, for we are well aware
that today's limited body of scientific research on the courtroom will expand rapidly
in the next decade and our conclusions will be qualified and modified substantially.
For the present we are content to say that where questions arise about the use and
presentation of trial evidence or the selection of trial strategies and scientific
findings conflict with the intuitions of trial practitioners, we believe that existing
sclentific research findings are to be preferred to the less scientific and often
conflicting recommendations found in traditional trial handbooks.

In each section of this report, we have drawn very heavily upon the research of
psychologists in' an effort to arrive at general principles. In some areas the
existing social science research has been addressed to specific types of courtroom
tactics. For 1instance, there 1is research on the impact that differing orders of
presentation of evidence will have on jurors, on the presentation of victims in the
courtroom, on the effects of pretrial publicity, the failure of a defendant to testify
on his own behalf, on the effects of limiting and curitive instructions, on the impact
of eyewitness testimony and on Jjuror comprehension of 1legal concepts. In other
domains the social science research has only occasionally addressed issues specific to
courtroom settings, but because of the nature of the research there are often clearcut
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courtroom iumplications. For dinstance, there i1is a large body of research on the
factors that affect eyewitness reliability--this research can clearly be useful in
discrediting or rehabilitating an eyewitness. Similarly, there is a very large body
of research on factors that affect the persuasiveness of communications—-this research
underscores the influence of the communicator, the message, and the audience-—and in
the courtroom each of these have quite clear analogues. Likewise, there is a large
body of research on nonverbal communication. Although this research has generally not
been conducted in courtroom settings, it can nonetheless provide useful guidance on
how an attorney ought to conduct him or herself in the courtrpom in order fo maximize
persuasiveness and trustworthiness, and on hdw to prepare witnesses so ‘that they
present their testimony in a credible manner.

In presenting the conclusions that we have drawn from the scientific research,
we have generally chosen not to go into detail about the underlying research. Our
intent is mnot to produce a review of scientific literature that would be of interest
(and could perhaps be read) only by psychologists. For the benefit of the reader who
would 1like to know more about the research foundations for our recommendations we have
endeavored to provide fairly extensive bibliographies—-—particularly calling attention
to review articles written by and for psychologists.

However, a few words about the nature of the research may serve to establish a
context for out recommendations and may also help the reader to personally assess the
relevance and limits of the recommendations to his or her practice. The vast bulk of
the research that we have drawn upon is experimental laboratory research. This means
that in most instances the subjects of these studies have been college students rather
than Jjurors, the subjects have typically been confronted with a problem or task other
than "juror decisionmaking," the studies have taken place in psychology laboratories
rather than courtroom, the researchers have carefully controlled (experimentally
manipulated) the types of information, or procedures, or situations confronting the
subjects in order to assess the impact of different types of information, procedures
and situations.

Generalizing from such studies to the courtroom is obviously a perilous task.
Our strategy has been to proceed cautiously and to offer recommendations only when the
recommendations are clearly supported by a sizable number of research studies. In
some instances ‘we have also developed recommendations based on a smaller number of
studies, but only when the findings have been internally consistent and make sense in
light of existing psychological theories.

What is effective trial advocacy?

Just a decade ago Chief Justice Warren Burger publicly criticized the level of
training of trial advocates. He called for better training of litigators and also
suggested the need for some sort of certification program. In the wake of his
criticisms a number of major studies were undertaken in order to assess the quality of
the training trial lawyers were receiving. These studies examined law schools (the
so-called Cramton report, 1979), continuing legal education programs (an ALI-ABA
study, 1979), and trial attorney effectiveness (the Devitt committee, 1979). More
recently new life (or at least new controversy) has been breathed into law school
clinical programs as a result of Harvard's Michelman report which recommended an

expanded role for «clinical courses in the Harvard Law School curriculum. The debate .

over clinical programs in law schools reflects a concern with the quality of
preparation given to law students who, after graduation, find themselves in
settings-—such as litigation—--which require practical skills. not found in traditional
law school courses. There 1is clearly debate within the law schools about whether or
not c¢linical. programs possess the kind of scholarly and academic characteristics that

~make such courses appropriate for law schocl settings that the quality of practical

skills possessed by law students upon graduation can be improved upon. Recent studies
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by the American - Bar Foundation (Maddi, 1978, 1981) clearly underscore some of the
skill deficlencies in trial lawyers.

What are these deficienciles? In the Devitt committee's survey of federal judges
over - 41% of the responding judges indicated that there was a serious problem of
inadequate trial advocacy. The performance of nearly 2000 lawyers were rated by the
federal trial judges and nearly 9% of these attorneys were rated as "very poor,"
"poor," or 'not quite adequate." And another 16.8% were rated as 'adequate but no
better." The Devitt committee highlighted three aspects of trial competence: (1) A
proficiency in the management and planning of litigation (especially the development
of strategies of conducting cases and having the abllity to recognize and react to
critical issues when they arose during the course of litigation); (2) Competence in
the examination of witnesses (including both direct and cross—examination and the use
of objections); and (3) General knowledge of the Federal Rules of Evidence and
Procedure. The Maddi (1978) study was based on responses from over 1400 judges
located in every state in the U.S. and the District of Columbia. When these trial
judges were asked to rate the competence of the attorneys appearing before them in
their five most recent trials, they indicated that an average of 117 were partially
incompetent and 2% were predominantly incompetent. What contributed to this
incompetence? Maddi classified the criticisms into six major categories. The first
category was preparation-—that is, organizational skills, knowledge of the case facts,
knowledge of the case 1law, and knowledge of sentencing alternatives——it constituted
27% of all the factors that were mentioned and 857 of the trial judges indicated that
preparation was a crucial component to trial competence. Experience and
training-—-experience, and knowledge of law and rules--was the second major category
(23%Z of all factors and mentioned by 70% of the judges). The third most frequently
mentioned category was presentation skills——argumentation, brevity, communication in
all skills, general courtroom abilities and client control--these factors constituted
21%Z of all the factors mentioned and were noted by 65% of the responding judges. The
fourth major category was personal skills--including diligence, etiquette, ethics,
personality, appearance, and punctuality--these constituted 18% of all the factors
identified and were mentioned by 57% of the judges. The fifth major category was
intellectual ability--this included analytic ability, the ability to identify real
issues, intelligence, writing skills, and objectivity-—-constituting 9% of all the
factors mentioned and identified by 36% of the trial judges. Finally, there was a
miscellaneous category which included 2% of all the factors mentioned.

The trlial judges were also asked to estimate the percentage of trial attorneys
who were incompetent on 13 different aspects of trial performance. Over 307 of trial
attorneys were judged deficient in their awareness of professional ethics, over 40%
were judged deficient in courtroom etiquette, ability to argue before a jury, ability
to handle and present documents, ability to present expert testimony and use of
technical or expert services; an average of over 50% of trial attorneys were rated as
having inadequate ability to frame objections properly, to perform adequate analysis
of issues, to conduct proper cross-—examinations, or to show adequate knowledge of the
rules of evidence, substantive law or procedure. Most tellingly, an average of 69% of
trial attorneys were rated as displaying inadequate preparation.

To complement the evaluations of trial judges, Maddi (1981) interviewed 100
trial attorneys from Cook County, TIllinois. When they asked what made a lawyer
competent, 54 of these attorneys iudicated preparation, 27 mentioned experience and 28

mentioned work., Twenty-six of the respondents mentioned knowledge, either of the -

facts of the case, substantive law, rules of:evidence, or rules of procedure. Smaller
numbers of attorneys mentioned other factors: personal characteristics, appearance,
sincerity and credibility, jury appeal, interpersonal skills, verbal ability and
persuasiveness, confidence, diligence and organization.

The plcture that emerges from these judge and attorney ratings of competence is
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pre-trial preparation and fundamental knowledge of the rules of
procedure, evidence and substantive law. This volume probably is not appropriate for
an attorney who is lacking in these qualities. Social scientists can be of little
assistance in educating trial attorneys about the law and there is little that we, as
social scientists, can do to reduce the problem of inadequate preparation——other than
to encourage attorneys to develop work habits that will assure that they go into court
with an adequate knowledge of thelr case and have undertaken adequate pretrial
preparation of the arguments, evidence, and witnesses they intend to present at the
trial. However, if an attorney is adequately prepared in these fundamental skills,
then we believe that this volume may substantially assist the attorney in polishing
the other kinds of skills that have been identified by judges and lawyers. Research
by psychologists into processes of persuasion, argumentation, organization of
arguments, interviewing and examination, and interpersonal skills can provide
practical assistance to trial attorneys. Furthermore, specialized social science
research on courtroom phencmena such as jury selection, cross-examination techniques,
the exercising of objections, the organization of opening statements and closing
arguments, and on juror comprehension of legal dinstructions can find direct
application in the courtroom.

one that emphasizes

What is contained in this report?

The materials contained in this volume take several different forms: the vast
bulk of the material is in the form of general recommendations about courtroom methods
and strategies. These recommendations are based upon what we believe to be a critical
reading of basic social science research-—particularly social psychological research
on fundamental social processes which ocecur both within and outside courtroom
settings. For dinstance, we have attempted to distill a large volume of social
psychological research on attitude change and persuasion into a set of readily used
guidelines on how to organize and present opening statements, closing arguments and
witnesses and evidence. Similarly, we have attempted to distill the many studies on
nonverbal communication into a set of practical suggestions on how to manage one's own
nonverbal communication and the nonverbal communication of the witnesses that one
prepares  for courtroom presentation. The emphasis is on avoiding nonverbal behaviors
that detract from or undermine presentations and developing nonverbal behaviors which
will serve to underscore the credibility and authority of the attorney and the
attorney's witnesses. These are only two examples of the types of social science
literature that we have drawn upon in order to frame general recommendations.  For the
most part research on persuasion and nonverbal behavior has not focused on courtroom
settings and the careful social scientist is always concerned about the problems of
generalizing research findings from one setting to another. As noted before, we have
exercised substantial caution in making these generalizations—-and indeed some social
scientists might be prepared to make far more specific recommendations about
persuasive or nonverbal techniques than those contained in this volume. By exercising
caution in making generalizations we believe that we have identified a set of very
basic methods that are sufficiently robust that they will aid the attormey who employs
them in the courtroom. ‘

A second type of material that we cover in this volume is social science
research that has specifically addressed issues that arise in courtroom settings. For
instance, there is a growing body of psychological and sociological research relevant
to the problems of jury selection. Some of this research has addressed the question
of whether or not there are individual differences among jurors that are
systematically related to jury decision— making. One can cull from traditional
textbooks a vast mythology concerning the types of jurors that are deemed appropriate
for particular kinds of cases. We use the social science research to directly address
the question of whether or not such jury selection strategies make sense. Other
research has been directed to issues such as the impact of pretrial publicity on juror
decision making, the effectiveness of curative or limiting instructions given to
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jurors when evidence is presented only for '‘a limited purpose or testimony or evidence
has been ruled inadmissible. There is research on other topics as diverse as the uéé
la?guage in the courtroom, the effects of physilical appearance, the use and abuse of
objections, and on juror comprehension of instructions., In these and many others

instances we have attempted to devise : ] i
) practical guidelines for courtroom use
upon these research findings. ¢ based

A third ' type

of material included in the volume is more limited th i
two types, m may an the first

nonetheless be useful to trial attorneys. This third category of

information - concerns the wuse o0of social scientists to aid the attorney in achieving
co;;trz?m obgecgives. Thus, we briefly discuss the role of social scientists in the
collection o ata that may be necessary for change of venue moti ] i

3 ions, jury se
or the systematic lon betcao”

. pretrying or pretesting of cases using jury simulation techniques

a?d their role as expert witnesses on 1issues of eyewitness reliability. Thé
dlscu§sion of the use of social scientists and social science methodology has been
re§tr1?ted to emphasize generic problems that arise in the courtroo;. Sociél
sc1entlst do serve as consultants on a variety of litigation problems such-as equal
opportunity, patent and copyright, desegregation, dinsanity defense and civil

commitment proceedings, but we have concentrated on situations and problems that most
commonly occur in criminal cases.

Experimental psychology is now a century old, and although some of the earliest
research on basic memory processes has some relevance to trial practice, and some of
the earliest forensic experiments date to the turn of the century, the’vast bulk of
experimental research which directly focuses on courtroom processes has been conducted
in the past decade. The science of advocacy is literally in its nascent stages.

Although

- there are now vast bodies of social psychological research on processes
suc as

persuasion and attitude change, nonverbal behavior, human memory and

eyewitness reliability, and on interpersonal behavior, only a small portion of that
research has been undertaken with the intention of applying the findings to courtroom
settings despite the fact that traditional trial advocacy handbooks represent gold
mines of research hypotheses which could be addressed by social scientists who do ;ish
to develop a true science of -advocacy. This volume represents only a first step
towards the development of a science of advocacy. Our recommendations are necessarily
somewhat tentative and somewhat general., But, our presentation does have one major
objective that can be stated quite explicitly and may, in the long run, be more useful
to the average practicing attorney than any of the concrete advice contained in this

volume. More
or perspective

than anything else what we would like to do is to cultivate an attitude
on the part of trial attorneys that would encourage them to reflect on

and evaluate everything they do in the courtroom. It may  failrly be said that
everything that happens in the courtroom could be done in a different way. No matter
what the trial attorney is doing, there are alternatives and some of those
alternatives may make the attorney far more effective as an advocate. We would like

to encourage the trial attorney to scrutinize his or her own courtroom behavior and to
ask him or herself: '"Is there a better way?" Often here will be no clear answer to
that question and different attorneys wmay have different opinions about the
alternatives. However, the volume, breadth and quality of research on advocacy
increasgs every vyear and the number of authoritative answers to the questions of what
works in ‘the courtroom also inctreases. This volume does not represent the state of
the art of advocacy, but rather the state of the science of advocacy.
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II. Bargaining dnd Negotiation

In light of the fact that 85-90% of all cases are plea bargained in most
jurisdictions, it seem ill-advised not to consider pre—tria% ?egctiations én integral
part of advocacy and the trial process. Fortunately, bargaining and negotiating have
received substantial attention from social psychologists over the pa§t quarter century
and the resulting research findings have a number of cleér implications f?r attorneys
who regularly find themselves plea bargaining (and negotiating in other circumstances
as well).

What is "effective" negotiation?

In order to suggest ar appropriate negotiating strategy, it is %mportant to
determine what 1is meant by "affectiveness" in negotiations. The suggestions offeFed
in this section will be premised on the assumption that th? most effective
negotiations for trial attorneys are those in which an-agreemenF is reached t@at‘is
satisfactory to beth attorneys and their clients. Effective bargaining result§ in the
parties to both sides of the dispute being satisfied with the outcome and feellvg that
they have gained as a result of the negotiations. Furthermore, each attorney.ldea%ly
should be satisfied not only with his or her own performance buF §1§o s§tis§1?d with
the performance of his or her negotiating partner. This de?l?ltl?n is similar to
Deutsch's (1973) definition of constructive conflict. Bargaining is, after all, a
conflict situation in that the two attorneys have opposing preferences or gqals
regarding the outcome. By choosing to plea bargain, each attorney has a?knowleag?g
the possibility of a settlement which is more satisfactory for both Partles than is
going to trial. Through a series of offers and counteroffers, the attorneys attempt
to find an acceptable resolution to the conflict.

Should I bargain cooperatively or competitively?

The ABA Code of Professional Responsibility instructs its members tgat is their
ethical duty to "represent a client zealously within the bounds of the.law (Canon 7).
Zealous representation is clearly the norm as attorneys present their arguments and
examine witnesses at trial. However, Williams et al. (1976) suggest that there are
normative pressures for negotiating which can be distinguished f?om those .for
litigation. The normative pressures for negotiators emphasize good faith b?rgéinlng&
accurate representation of a client's position, tryst, candor, ccnf%dentlallty aE
flexibility. The normative pressures then, seem to be for a cooperative approach to
negotiations.

In keeping with our notion that the most effective negotiations a?e those in
which both parties are satisfied with the outcome, the research evidence is strongly
supportive of a cooperative approach to bargaining.

Morton Deutsch (1949), 1in a classic study of the effects of cooperation versus
éompetition, presented two groups’of students with a Pr9blem solv%ng task. One ofhcze
groups was instructed to approach the task competitively, st?lving Eo defeat the g
opponents by the greatest possible margin. The other group was instructed to approa?
the task cooperatively, with a concern for their opponent's outcomes as wel% as their
oW The results of the study provided strong support for the effectiveness of
cooperation. Compared to competitive groups, the cooperators had more effective
intermember communication, more friendliness, more helpfulness, less obstructiveness,
more satisfaction with their own outcomes, more satisfaction with the other group
members, a greater desire to win the respect of the other group members, a greater
orientation toward task achievement, more orderly discussicns, greater productivity,
and a greater feeling of similarity and agreement with each other's ideas.

Although Deutsch's subjects were presented with a problem solving. task rather
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than a strict bargaining problem, a substantial body of research suggests that the
most effective approach to negotiations is to view the conflict as a problem solving
task, rather than as a distributive exercise. Walton and McKersie (1965), for example,
have described two approaches to negotiations, dintegrative and distributive. The
integrative approach is one in which the conflicting parties search for a creative
solution to the bargaining  problem—-—one which provides the greatest mutual
satisfaction to both parties. The distributive approach, rather, is one in which the
parties restrict themselves to a solution arrived at by splitting the difference
between their opposing preferences., A distributive approach is more competitive in
nature since each party tends to conceive of any gain for an opponent as a loss for

oneself. The differences between integrative and distributive bargaining will be
discussed in more detail below.

Since Deutsch's (1949) seminal research, numercus other studies have examined
the effects of cooperation versus competition din actual bargaining situations. A
review of this research by Rubin and Brown (1975) uncovered fifty-one such studies,
forty—four of which provided partial or complete support for their proposition that a
cooperative approach to bargaining is more effective than a competitive approach.

Based wupon t¢he results of the research discussed so far, a first principle is
the following: (1) Negotiations are 1likely to be the most effective if the
conflicting parties approach the negotiations cooperatively rather than competitively,

that i1s, with a concern for their opponent's outcomes as well as their own. How can I
elicit cooperative behavior from my bargaining opponent?

Although numerous manuals for successful negotiating advocate such cooperative
attributes as honesty (Baer & Broder, 1973; Hermann, 1965) or cooperation (Cohen,
1982; Nurenberg, 1973), we have not seen any suggestions about methods for eliciting
similar behaviors from one's opponent. Obviously, unconditional cooperation in the
face of a combative, exploitative opponent is unlikely to be an effective bargaining
strategy. Numerous researchers have proposed that negotiators gauge the strength or
weakness of their opponent from his or her bargaining behavior (Chertkoff & Esser,
1976; Lawler & MacMurray, 1980). Unconditionally cooperative behavior by a bargainer
might be perceived by the opponent as an indication of weakness and therefore as
encouraging an exploitive response (Kormorita & Esser, 1975).

Two areas of research are dinformative regarding the establishing of mutual

cooperation. Both of them stress the importance of effective communications for
cooperative interactions.

First of all, Deutsch (1958, 1973) has proposed that trust is essential to
cooperation. Each party must trust that any conciliatory initiatives on their part
will be met with cooperation from their opponent. If such trust does not exist then
the negotiators will bargain competitively in order to defend against exploitation.
Deutsch (1958) suggested that the effective use of communication can work to increase
trust and thereby increase the level of cooperation between the negotiators. The most
effective communications for increasing the 1level of trust in a bargaining
relationship are those that include the following four components: (1) the
negotiator's clearly stated intention to cooperate; (2) the clearly stated expectation
that any cooperative initiatives will be met with cooperation from the opponeunt; (3)
the negotiator's clearly stated intention to impose sanctions on the opponent for any
fallure on his part to cooperate; (4) the negotiator's clearly stated intention to
return to cooperation once any sanctions have been imposed and equity has been

restored (Deutsch, 1958, 1973). Research by Loomis (1959) has supported Deutsch's
hypotheses.

Second, Charles Osgood (1939, 1962, 1966) has proposed a strategy for reducing
tensionc  and restoring trust in a bargaining relationship. "~ According to Osgood's GRIT
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(graduated reciprocation in tension reduction) strategy, one party can inlitiate
tension reduction by making a unilateral concession accompanied by an invitation to
the opponent to reciprocate, If the first conciliatory initiative is not
reciprocated, the initliator should continue to perform conciliatory gestures,. each
time inviting reciprocation from the opponent, until the opponent does reciprocate.
When the opponent does reciprocate the conciliatory gesture, as normative pressure
would dictate he/she should (Gouldner, 1960), the initiator should increase the size
of his/her next concession, in order that a cooperative spiral might develop, and
tensions between the parties fade. Osgood (1962) points out that the initiating party
should mnever concede so much as to 1limit his/her capacity to react to any attempts at
exploitation from his/her opponent.

Both Osgood and Deutsch stress the importance of inviting cooperation from the
opponent rather than trying to elicit concessions coercively. Any attempt to coerce
concessions might be viewed as excessively demanding and could dispose the target to
respond competitively in order to assert his independence (Brehm, 1966; Wicklund,
1974) or to resist any possibility of intimidation (Deutsch, 1960).

of Deutsch and Osgood are quite consistent with one another and
suggest the following principle: (2) Effective communication can enhance the trust
that 1is essential for cooperative exchange. The most effective communicatiouns are
those which include  four components: (1) a clear statement of the intention to
bargain cooperatively; (2) an invitation to the opponent to cooperate in return; (3)
the stated intention to respond to any attempt at exploitation; and (4) the promise of
a return to cooperation once such sanctions have been imposed, and equity restored.

The suggestions

Should I

conceal information from my opponent in order to strengtheun my bargaining

position?

When negotiators approach the bargaining table, the situation 1s often an
ambiguous ome, and neither party is fully aware of the opponent's goals or the least
satisfactory settlement which the opponent is prepared to accept. According to Walton
and McKersie (1965), negotiators may take one of two approaches to exchange of
information about’  settlement preferences: distributive or integrative. In
distributive bargaining, each negotiator attempts to conceal as much information about
their goals as possible, while he/she seeks to find his/her opponent's minimum
settlement point. Walton & McKersie (1965) have described this process as follows:

never complete. Even though both sides
entertain compatible resistance points, this fact may not be known until
agreement 1is actually reached. The tactics of distributive bargaining are
designed to obscure, not to «larify, resistance points. If one side reveals
his resistance point, this will probably induce the other side to press for
at least this amount (p. 54).

In negotiations, dinformation is

Integrative negotiation occurs when the negotiators attempt to find a solution
whereby both parties win, rather than either party attempting to defeat his opponent.
In order to find the optimal solution, an integrative approach requires. the
negotiators to freely exchange information abeut their goals. Deutsch (1973) has
argued that: ' ’

The freedom to share information enables the parties to go beneath the
manifest to the underlying issues involved in the conflict and, thereby, to
facilitate the meaningful and accurate Aefinition of the problems they are
confronting together. It also enableg each party to benefit from the
knowledge possessed by the other and, thus, to face the joint problem with
greater intellectual vresources., In addition, open and honest communication
reduces the 1likelihood of the development of misunderstandings which can
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lead to confusions and mistrust (p. 165).

In a recent discussion of integrative bargaining, Pruitt & Lewis (1977) report a
consistent positive correlation between the open exchange of possible solutions to the
bargaining problem and the joint profit of the negotiators. Subjects in the research
presented by Pruitt & Lewis (1977) were presented with disputes over several issues
rather than just one. When there is more than one disputed issue, more integrative
solutions become possible. For example, in the case of plea bargaining, Newman (1966)
has identified a number of issues over which bargaining may take place. Such issues
as the charge, the sentence, the recommendation of parole, and the evidence to be
admitted might all be discussed. It may be that obtaining a conviction is of the
utmost priority to the prosecuting attorney, while he is much less concerned over the
length of the sentence. The defense attorney's priorities might be quite the’
opposite, so that the conviction is less important than is a lenient sentence. By
clearly stating their priorities, the attorneys may arrive at a settlement which
satisfies each attorney's main objectives.

While we have stressed cooperation in bargaining, there is some evidence that
too much cooperation can be a hindrance to the development of integrative solutions.

Based wupon the results of several studies, Pruitt and Lewis (1977) report that
various strategies appear to assist the development of integrative solutions. Several
of these can be suggested here as principles for more effective bargaining: (3)
Negotiators should freely exchange information and generate proposals based on that
information about their goals and desired outcomes. (4) If possible, two or more
issues should be considered simultaneously rather than sequentially, in order that
tradeoffs, or logrolling can be arranged more easily. Tradeoffs will be particularly
appealing if the negotiators find issues on which their priorities are reversed, so
that a concession of minor significance to one party is of major significance to the
other. (5) The negotiators should stand firm on their original goals until all
possible settlements have been considered. If a negotiator concedes too easily, the
search for a more integrative option might be abandoned too early, and a more
satisfactory potential settlement might not be discovered.

Where should the negotiations take place?

The advice
When possible,
Cohen, 1982).

from practitioners regarding the issue of location is consistent:

the negotiations should be conducted on one's home turf (Coffin, 1973;
Although most of the research on the physical setting has not used
bargaining paradigms, research  from other areas indicates ‘that the physical
arrangements can play an important role in negotiations. A study by Martindale (1971)
did wuse a bargaining paradigm, in which attorneys negotiated in the home of either the
defense attorney or the prosecutor. Martindale found that the defense attorneys who
negotiated at home obtained significantly shorter penalties than when the prosecutor
had the home advantage.

Based upon the results of several studies, Rubin & Brown (1975) make the

following suggestion: :
[Tlhe advantages gained from ba}gaining on one's own territory represent
potential sources of strength that are 1ikely to increase both the
assertiveness of, and the outcomes ¢btained by, the site controller. In
contrast, a bargainer who is a guest may come to view himself as occupying
subordinate status and may thus be induced to behave less assertively or
even deferentially toward his host (p. 83).

. Based upon the indications of the research, and the suggestions offered by
practitioners, we propose the following regarding the location of the bargaining: (6)
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either side
physical surroundings.

The negotiations

What role should my client play in the negotiations?

1977).

Whether the attorney is representing a criminal defendant, prosecuting on behalf
of a crime victim, or representing a civil client, the attorney must remember that he
or she 1is wultimately working to achieve satisfaction for the client--goals, for
instance, ought to be formulated in the best (and probably realistic) interest of the
client. What role should the defendant play in the negotiating process? This
question of ‘'constituency surveillance" is probably best considered in light of
research relevant to discussion of plea bargaining reform. A common suggestion for
reform is to include the judge or defendant in the negotiating process (Morris, 1974).
One 1line of research suggests that such a reform might not be in the defendant's best
interest, Negotiators become increasingly concerned with their appearance as tough or
competent representatives when they are being observed by an audience (Brown, 1968,
This concern with one's appearance has been shown to lead to more competitive
bargaining than would otherwise occur-~marked by more threats, greater positional
commitments and reduced outcomes (Carnevale, Pruitt, & Britton, 1979). However, there
is also research which is more supportive of increased defendant participation in the
bargaining process. Thibaut and Walker (1975) have proposed that the procedure used to

resolve a conflict can affect defendant satisfaction with the settlement independent
of the outcomes obtained. Results of a study by LaTour (1978) revealed that subjects
preferred those adjudication procedures which allowed them to choose their own
attorneys. Research by Houlden (1981) showed that actual defendants preferred plea
bargaining  procedures which allowed their participation. Overall, research on
disputant satisfaction with settlement procedures and outcomes obtained indicates that
increased involvement in the procedure leads to increased satisfaction with the
fairness of the procedure and the outcomes obtained. Thus, attorneys seem to be faced
with a dilemma. Allowing client participation might 1Increase the client's
satisfaction with the procedure but can also decrease the attorney's effectiveness.

How can this dilemma be resolved? First of all, it may not even be a very serious
problem, since most of the research on constituent surveillance has used

undergraduates as subjects rather than professional negotiators. Professionals might
be more practiced at maintaining a flexible negotiating style in the presence of their
clients. The individual attorney is probably the best judge of his/her ability to be
flexible in the presence of a client. In those situations where a client's presence
might make the attorney uncomfortable, the best strategy might be to keep the client
well away from the bargaining table but well informed regarding any settlements. If
the attorney can negotiate comfortably in the client's presence, the client may be
more satisfied with the eventual settlement. On the basis of this evidence, we would
formulate the following principle: (7) 1If the attorney can maintain a flexible
negotiating style, there may be benefits——particularly to the client—in both keeping
clients well informed about negotiations and in fostering client involvement,

How should I formulate my opening offer and subsequent concession strategies?

One of the most Important salient tactical considerations for any negotiator,
whether negotiating over the price of an automobile, the sentence to be served by the
defendant, or the damages to be awarded in a civil suit, is that regarding the opening
offer and subsequent concession strategy. )

As we indicated earlier, practitioners generally stress good faith bargaining
and cooperation tactics. However, most also advocate that a negotiator set his/her
initial goals high and make subsequent concessions only when absolutely necessary.

Our review of the research literature on this topic leads us to a similar view
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" been discussed.

regarding effective strategic concession making din
stressed cooperative bargaining, such an
should be willing to settle too quickly.
it 1s clear that a- more integrative
bargainers' original goals.

negotiations. While we have
approach does not imply that bargainers
Rather, concessions should be made only when
option does not exist which would meet both

Researchers
making concessions
bargaining behavior,
have been proposed,
1960) or making
(Schelling, 1960),

have examined strategies ranging from extremely generous (i.e.
larger than the opponent's, Wall, 1977; to extremely tougﬁ
Siegal & Fouraker, 1960). More moderate concession strategies

such as exactly reciprocating an opponent's concessions (Gouldner

the first offer a fair one and not making any subsequent concession;

One important consideration for any bargaining strategy is impression
manageme?t. According to Bacharach and Lawler (i981), ". . . concessions are cues
from thch the opponent infers a party's aspirations, expectations, intentions, and
th§ 11ge. + =+ . concessions are clearly tactical behavior" (p. 82), Consistent,with
this .v1ew ére studies indicating that a very generous concession strategy may foster
;he %mpre331on that a negotiator is weak and may invite exploitative behavior (Esser &
Komorita, 1975). A very tough strategy can lead to attributions of unreasonableness

or exploitativeness and may evoke a competitive reaction from
the opponent (E
Komorita, 1975; Rubin & Brown, 1975). pponent (Esser &

Numerous
the impression
Esser, 1976;
1980). A
negotiator's
the most
stance

researchers have
that he/she is
Esser & Komorita,

suggested that a negotiator should attempt to foster
negotiating in a tough, yet fair manner (Chertkoff &

1975; Komorita & Esser, 1980; Lawler & MacMurray,
study 'by Lawler and MacMurray (1980) manipulated the toughness of a

opeylng offer and his subsequent concession strategy. They found that
. effective strategy was one in which the bargainer combined a tough initial
with a matching or reciprocal concession strategy. According to these authors,

such an approach was effective because it struck the appropriate balance between
appegrlng too tough or too sgoft, Besides evoking the most concessions from the
opponent, the tough-fair bargaining strategy also resulted in a 70% settlement rate

betwgen the negotia?ors, compared to an agreement rate of 20% for negotiators who
combined a tough opening offer with a tough coucession strategy.

The research on

Th integrative bargaining
maximizing the negotiators' joint gains.

suggests a similar strategy for
: According to Rubin and Brown (1975), ". . .
one ?f the potential pathologies of an otherwise beneficial, mutually cooperative
relationship is the possibility that cooperators, in their concern with taking the
role of the other, may develop and act upon incorrect expectations about the other's
preferences and intentions, and the result may  be rutually detrimental

miscooEdination" (pp. 271-272), Pruitt and Lewis (1977), based upon' their own and
oi?eis research, suggest an approach which they call flexible rigidity. In studies
whic

allowed for integrative outcomes, they found that bargainers were most likelv to

maximize their joint profit when they started out with high,expectétions, and remained

relatively rigid with respect to those ends, while bein i i
: more f1 b
means for attaining those ends. ’ & Sible regarding the

Pased wupon the results of research regarding distributive tactics (in which the

overr%ding concern i1s to eliclt concessions from one's opponent) and integrative
bargaining, we would propose that: (8) The most effective strategy for opening offers
and concession making is to open the negotiations with a demanding offer and to remain
firm regarding initial goals until all possible options for meeting those goals have

If none of these options are successful, then concessions should be

offered only as

° necessary, until the most mutually satisfactory agreesment is
_ Iscovered. By sFarting high and conceding slowly yet reasonably, a negotiator can
accomplish two major objectives: (a) he/she will appear strong

and firm, yet

.
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reasonable, so ‘that the opponent will respect his/her needs;ténd (bi :§£§2ewxiii
’ i i isc solu
C i st likely to discover any creative
facilitate an approach which is most K an ve .
aie available and are mutually beneficial to the negotiating parties. Are coercive
tactics effective at eliciting concessions?

While a discussion of threats or coercive tactics 1s likely to ;alset§:i
eyebrows of many attorneys, the implicit or explicit use of threats p1§y§ an tmﬁizally
role in many bargaining sessions, and negotiators should be aware of their pote
beneficial or destructlve consequences,

Defense attorneys can threaten to take a case to court if t?ey feziiizitPEZE
i i i turn for a
i i11i to make a fair sentencing offer in re
prosecutor is unwilling : t detemie atormiye £ Taa
3 1975) likens the power of defen
from the defendant. Alschuler ( . S gagsomneys to take
ions to strike, and Greenberg ( gges
cases to court to the power of unions s : o] Sgests that
i N d their attorneys 1lies in their p
the ultimate power '~ of defendants ' an : : o
overburden prosecutors by taking every case to tr;alé ; Pfoi:cgigzzsczﬂiitsezz c
i harge unless the defenda
threaten to prosecute on a more serious c cads guilly to @
i . Hayes (1978) the prosecutor warn
lesser charge. In Bordenkircher v ' ;0 the defendant
' tor's offer of a five year priso @
that wunless he accepted the prosecu : rison sentence i
i d probably face a life sentence .
return for a guilty 'plea, he woul e oned eaiity
i imi dant refused and was subsequently g
"habitual eriminal”™ statute. The defen s 1 y found gul ty
i i i ison. The Supreme Court held that e p
by a jury and sentenced to life in pr UpTE ) ghat the o ends
i i i i in his efforts to induce a plea of g V. .
did not wviolate the Constitution in 2ol gutlty. Tn Brady
d that a prosecutor must no P
ve U.S. (1970) the Supreme Court hel : C chreaten prosecutio
j i fi y the evidence, but when justifie ¥ ’
on charges that are not justified by .
threats ire a salient tactical option for prosecutors as well as defense attormeys

What are the likely consequences of using threats?

Early research examined the effects of providing ogebor ?o;h gfszzieggzzliﬁizzg
i i i onent with harmful con
ies with the capacity to threaten their opp
Eﬁz; complied with the threatener's demands. The results of this research led the

authors to several conclusions: (a) if threat is available to either party in a
. a

conflict it will be used; (b) the use of threat will initiate a thFeat-counziitgzeis
' i i ssiveness w
i 5 he effects of this increased aggre
e e e rosine | icti rties (Deutsch & Krauss, 1960).
the joint profits of the conflicting pa les J
gigEZZuent risearch has cast some doubt on the val§d1ty oi these earizm;g:;igsi§23
H i k & McNeel, 1966) and the more con ;
(Gallo, 1966; ZRKelley, 1965; McClintoc cNeel, ; ; atemporary viey
i t i T aining compliance from on PP
is that threat can be an effective means of gain one s opponent it
i i ble to the target (Tedeschi onoma, 3
the threat 1s both credible and believa ; ' S ieaopoma, 7T
j is i t to say that coercion is an a e me
Tjosvold, 1974). However, this is no on (20 advisable means of
i ini h tactics always carry a sizable ris
compliance gaining, since suc of retaliation and
. Furthermore, any agreemen
harmful consequences for both parties : . 3 reached
i i i r ther parties, and thereby un y
cively 1is wunlikely to be satisfactory to el : :
§Ziisf; Zur definition of bargaining effectiveness. Thus, the fl;SE1dand eiobz
important suggestion regarding the use of threats is: .(9) Threats s oud nig ¢ be
usgd until all possible attempts at cooperative solutions have been made a
proven unsuccessful.

While recognizing the risk of employing such tactiecs,; the neggtiaiortgi§:§eiti;i
i i is no c¢lear alternative u o
confront situations in which there ren
rosecution or the defense with alternatives more costly.than reasonéblebziiialzén%he
ghe problem becomes one of maintaining the credibility ?nd believa : y
threatened consequences, such as litigation or a more severe prison sentence.

In  order to be effective, a threatener must appear credible. Qne ;izyoggznigi':
g t's credibility is to examine
et of a threat to assess his opponen
Ei;ik record. In other words, has the defense attorney demonstrated a willingness to
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try cases in the past? Or has the prosecutor demonstrated
successful prosecution of other defendants? Ultimately this

attorney's willingness to enforce his/her threats when
consideration when making threats effective would be that: (10) Threats should not be

made unless the threatener is fully prepared to follow through with the threatened
consequences for noncompliance.

a penchant for the
translates 4nto an
necessary. Thus, another

Apart from the objective credibility of the threatener, 2 related consideration
is the threatened party's subjective perceptions of the believability of the threat.
Believability is clearly influenced by the credibility of the source, and to the
extent that a threatener is credible he is more likely to provoke compliance from the

target (Bonoma & Tedeschi, 1973). However, the believability of a threat is also
influenced by other factors.

Schelling (1956) suggests that threats are more believable if the threatener
clearly establishes his commitment to carry out the threat unless the target complies.
Schelling (1966) has also postulated that compellent threats, which specify the
actions that the target must perform, will be perceived as more hostile, coercive and
exploitative, and hence more believable than deterrent threats, which specify the
actions that the target should not perform. These suggestions have received support
in a study by Schlenker et al. (1970). of course, the long range effects of being
perceived as hostile yet believable would undoubtedly be to Put a strain of any future
attempts at cooperative bargaining. Since nmost attorneys are likely to be "repeat

players" (Galanter, 1974), such long range costs lend further support to our
suggestion that threats be used only as a last resort.

Other factors which = have been shown to be positively related to the
believability of a threat and therefore to compliance are the status (Faley &
Tedeschi, 1971) and the expertise (Tedeschi et al., 1975) of the threatener; these
factors, however, are not very easily controlled by the threatener. :

Additionally, in order to be believable, a threatener must convince his opponent
that he has the necessary - evidence to back up any threatened action. Just as
management is wunlikely to believe that a poorly organized union can carry out its

threat to strike, so dis an attorney with all the facts on his/her side unlikely to
believe that an adversary is pPrepared to go to trial.

On the basis of the reviewed research, another principle regarding threat
effectiveness is: (11) Threats will be more believable and therefore more likely to
produce compliance if they are stated in a compellant rather than a deterrent fashion,
if they are backed with sufficient resources (i.e., evidence), and if they are issued
from a source who is perceived to be high in status and expertise.

. Finally, there is some evidence evidence that threats will be more effective if
the threatener combines the threat of negative consequences for defiance with a
promise of rewards or cooperation for compliance (Bonoma & Tedeschi, 1973). Therefore,
the final suggestion we would offer is exactly that: (12) Threats are most likely to
yield compliance if the threatener offers a promise of cooperation for compliance
together with the threat of negative consequences for defiance.

What is the impact of time pressure on bargaining behavior?

In recent. years, as court dockets becone increasingly overburdened, one popular

notion has " been that plea bargaining is an escape mechanism for prosecuting attormneys
who find themselves unable to keep up with mounting case pressure. While this notion
has been called into question (Heumann, 1975), few practitioners would be likely to

contest Coffin's (1973) advice that a negotiator should avoid hurrying through any
phase of the negotiationrs.
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The research evidence bearing on this topic is abundantly clear —— when eitheg
bargaining party 1is under pressure to settle quickly, the magni tude and‘frequency o]
that party's concessions are likely to increase significantly (Komorita & Barmes,

1969: <Xomorita & Brenner, 1968; Pruitt & Drews, 1969; Pruitt & Johnsonm, 1970; Yukl,
1974).

While we are not warning that concessions should not be made, w? ?aintain ogr
earlier stated position that negotiators should remain firm on their original demands
until it is clear that there is no available means for satisfying them.

Rubin & Brown {(1975), based wupon their review of the research literatuFeé
suggest "that as time pressures increase, aspirations and demanqs decreésg. The p?ln
we wish to make is that demands should be lowered as a function of limited options
rather than as a response to time pressure.

Time pressures might exert the greatest strain on a fair settlimeit wh§2a02i§
one of the two negotiating parties is facing a deadline. A study by ?:oild g
Barnes (1969) is suggestive of the potential consequences of uneve?ly distribu :sqions
pressures. In that study, a tough bargaining §trategy produced larger conc t;le
than a more generous strategy only when the recipient was under pfesi?gisN22oiiatiO;S
In 1light of this  evidence, a final suggestion we.would of?er is: - i flatiote
should be initiated well in advance of any impending deadlines (i.e., tria Jare) ¢
assure there is sufficient time for both attorneys . to sea?ch forha sat z@ssioni
settlement option. By starting early, each attorney may be c?nfldent that conce
will be offered in the spirit of cooperation rather than expediency.
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I1I. Jurles and Jury Selection

If plea bargaining has failed to produce a satisfactory agreement for a criminal
defendant, then one of the first things that has to be considered before going to
trial is the problem of jury selection. Most attorneys in most cases~-whether
prosecutor or defense attorney-—give little consideration to the jury until the jury
selection for the trial actually begins. This may be a serious mistake, for under
some circumstances careful planning for jury selection may make a difference at trial.
Indeed, 1in some cases 1t may be desirable to begin thinking about the jury well before
the trial would begin——particularly in cases where the defense attorney wishes to
ralse a challenge to the composition of the jury pool or desires a change of venue.

Should I'challenge the composition of a jury pool?

Most jurisdictions in most states have made significant progress in the direction
of establishing jury pools that meet constitutional standards. Nonetheless there are

jurisdictions in which the methods of composing juries may still be challenged. One
of the best resources to ald in making the judgment whether a jury pool can be
challenged is a volume edited by Bonora and Krauss (1979) entitled Jury work:
Systematic techniques. Although this Bonora and Krauss volume is not intended to
" discuss 1legal wmatters per se, because social sclentists are often involved in
challenges to jury pool composition it may be useful to note (principle number 1) that
successful challenges often seek to demonstrate (a) that the source list from which

the jury pool 1s drawn does not
community, (b) the wmethod of
cross—sectional representation

represenl a representative cross section of the

selecting jurors clearly does not produce a
of the community, and (c) the procedures do not comply
with statutory mandates governing jury selection in the local jurisdiction. " For
example, if jury officials are giving unauthorized excuses from service or failing to
follow procedures designed to assure random selection, then the jury selection system
is wvulnerable to challenge.

A second major basis for challenging the composition of a jury pool is a
demonstration that the selection system discriminates agalnst a '"cognizable class"

such as race and ancestry, lower socioeconomic status, religious affiliation and
gender. )

Demonstrations of defective procedures or discrimination in a jury system .will
likely require statistical evidence and  demonstrations. This 1is wone of those
instances in which a social scientist (such as a social psychologist, sociologist, or
demographer) may be of substantial assistance to the attorney. A soclal scientist may
conduct the necessary statistical analyses of the community and the jury pool and may
testify as an expert witness to explain their results. The first step should be to
locate an appropriate social scientist at a local university.

Should I seek a change of venue?

Continuing debates
cases prior to
possibility
they  are
desired, a

over the
trial has
that juror

extent to which the media ought to cover criminal
prompted several social scientists to investigate the
verdicts will be affected by the pretrial publicity to which
exposed. Although the number and quality of these studies leave much to be

cautious reading of their results suggests there may be some reason for
concern about the impact of pretrial publicity and the ability of the courts to remedy
these impacts through curative instructions. Studying the impact of pretrial
publicity 1is rather difficult and even the best existing studies have not looked at
the effects of such publicity in actual cases. For example, while Simon & Eimermann
(1971) found that  jury~eligible voters were relatively informed about a highly
publicized murder trial (three-quarters of those surveyed were about to supply detaills
about the case) and that better informed respondents were more inclined to believe the
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defendant was guilty, informed jurors still thought they could judge the case fairly-
Unfortunately, it was impossible to determine when informed and uninformed jurors
would judge the case differently. Various other studies of actual cases have reported
similar 1links between pre-trial knowledge and pro-prosecution leanings {McConahay et
al., 1977; Constantini & King, 1981; Vidwar & Judson, 1981; Neitzel & Dillehay, 1983),
but none of these studies have demonstrated that pre-knowledge has actually affected
juror verdicts. ’

The only reliable way to determine whether pre-knowledge would affect verdicts is
through experimental techniques and several researchers have used trial simulation
methods to address the question. A few researchers have shown that negative pretrial
information about such factors as confessions (Hans & Chaffee, 1966) and prior
convictions (Huistendahl, 1979) can produce pretrial biases against a defendant.
Whether these biases affect jury verdicts is another question. Simon (1968) found
that pre-trial information did not affect jury verdicts in her simulation study. On
the other hand, Sue, Smith & Gilbert (1974), Kline & Jess (1966), Sue, Smith, &
Pedroza (1975), Padawer—Singer & Barton (1975) and Padawer-Singer et al. (1975) all

- found that pre-trial information affected simulated jury verdicts despite judieial

admonitions to jurors cautioning them not to consider the pre~trial information when
arriving at a verdict.

Efforts to test whether voir dire might reduce these effects have indicated that

_voir dice is ineffective (Sue et al., 1975; Padawer—Singer et al., 1974). Similarly,

deliberation does appear to have a curative effect (Kline & Jess, 1966; Zanzola,
1977).

In sum, a cautious reading of the rerearch findings (1) suggests reasons for
concern about the negative effects of pre-trial publicity and (2) raisesz concern about
the 1likelihood that traditional trial methods such as voir dire, judicial instructions
and deliberations can offset the negative effects. The conservative recommendation
nust thus be to (3) give serious consideration to a change of venue whenever
substantial pre~trial publicity has portrayed a defendant in a negative light. Most
commonly the studies use simulated jury trials with students or adults playing the
role o¢f jurors. Some of these jurors receive information about the case they will
decide prior to watching or reading the trial. Several of these studies demonstrate
that  exposure to pretrial information does affect jurors' expectations about
guiltiness (e.g., Padawer-Singer & Barton, 1975; Simon, 1968; Zanzola, 1977). While
those studies do not provide clear evidence that pretrial exposure affects verdicts
after deliberation, other studies (e.g., Hoiberg & Stires, 1973; Sue, Smith & Gilbert,
1974) do suggest the possibility that the pretrial bias will persist even through
deliberations. In any event there may be circumstances where the pretrial publicity
has been so adverse to a defendant that it is deemed desirable to obtain a change of
venue. This is another instance in which a social scientist can be of substantial
assistance to the trial attorney. Bonora and Krauss (1979), Hans and Vidmar (1982) and
note that several forms of evidence may be presented to the trial court in order to
establish the basis for a change of venue. Among the most common forms of evidence
are public opinion surveys which establish the general level of community familiarity
with a case. Researchers recommend that surveys actually cover Lwo or more
jurisdictions: the first jurisdiction would be the one in which the case is to be
trial and in which there is concern about pretrial publicity. A second jurisdiction
can be selected to: (a) demonstrate lower levels of knowledge and prejudgment of the
case and (b) establish an alternative jurisdiction to which the trial might be moved
or from which jurors might be "imported."

The second form of evidence consists of systematic analyses of the content of
the . pretrial publicity designed to establish what kinds of references to or
characterizations of the defendant and the crime have appeared in the media. Finally,
evidence may be offered 1in the form of interviews or testimony from members of the
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community who might be called wupon to report the impressions that they have formed
about the defendant and the case. Social scientists can be helpful in collecting this
systematic data that is needed for surveys and ceatent analyses.

What size jury should I prefer?

Oac of the first problems that an attorney may confront is the question of how
many jurors will try the case. In a number of jurisdictions there may be a
possibility of choosing between juries with six, nine or twelve members. There has
been a substantial amount of litigation around the question of jury size and jury
decision rules ( Ballew v. Georgia 435 U.S. 223, 1978 and Birch v. Louisiana, 99 S.Ct.

1623, 1979) and to some extent the arguments about appropriate jury sizes and decision
rules have turned on social science research.

A number of studies have examined the impact of jury size on jury
decisionmaking. A wvarlety of methods have been employed. For example, when Bermant
and Coppock (1973) compared a total of 128 six and twelve-member juries deciding
Workman's Compensation cases in Washington state, they found no differences in
verdicts (indeed, vircually all the existing research indicated that variations in
jury size are not associated with differences in verdicts). However, critics noted
that attorneys were allowed to select the size of their juries and this fact may have
affected the results. Indeed a New Jersey study (Institute of Judicial
Administration, 1972) demonstrated that attorneys did prefer six-—member juries for
certain types of cases (i.e., smaller and less complex cases such as automobile
negligence as opposed to malpractice) and these preferences might explain why

six-member juries reached verdicts more rapidly, with more unanimous decisions and
smaller awards.

A Michigan stv+y by Mills (1973) avoided attorney-—choice problems and found no
definitive differences between six and twelve-member juries. And, while a study in
New England (Beiser & Varrin, 1975) avoided attorney choice problems, other research
deficiencies make it difficult to determine whether the (1) shorter deliberation

times, (2) tendency to find for defendants, and (3) smaller damage awards associated
with smaller juries are "real' effects,

Experimental laboratory studies wusing simulated juries which do not decide
actual cases have pointed to some differences between large and small juries. Friedman
and Shaver (1975) found that six—-member juries completed deliberation more rapidly
than twelve-member juries—-a result confirmed by Padawer-Singer, Singer, and Singer
(1977) and Valenti and Downing (1975). In a very well done study Saks (1975) also
found that small juries generated less discussion during deliberation recalled less of
the trial evidence and also reflected less diversity of viewpoints when compared to
larger juries. In addition, Padawer—Singer et al. (1977) found that smaller juries
were less likely to deadlock as did Valenti and Downing (1975). This is the only
“"outcome" difference that has emerged from this research on jury size. Finally, there
is some evidence (Roper, 1980) that jurors in a winority position are more likely to
prevall over an opposing majority in a six-member jury (a result that is consistent
with a large body of small group research—~Tanford & Penrod, in press). It is also
clear that with the smaller jury 41t is less dikely that the jury will represent a
cross—section oif  the community that the jury is drawn from. .To the extent that it is
desirable to have a diversity of experiences, expertise, values and even prejudices on
the jury, a 12 member jury is to be preferred. Furthermore, if it appears that there
may be minority viewpoints (with minority used in the broadest sense of the term) that
need to be expressed on the jury, a 12 member jury is also to be preferred, and to the
extent that 1t 1s desirable for the jury to render a collective judgment that most
closely resembles the judgment that most people in the community would prefer, then
the larger jury size is also most desirable. More generally, research on juries and
other small groups indicates that as the size of the group increases the- performance
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of the group, as measured by the quality of its decisions and prod9ctivity;’also
increases (Shifiett, 1979). Part of the explanation for this effect is that with a
larger number of jurors it is more likely that one or more of the juro¥s will remember
critical evidence, 1legal instructioms, or be able to provide solutions to problems
that arise in the course of deliberations. It is also the case that the influe?ce of
jurors who might have idiosyncratic against the prosecution or defense will be diluted
in larger juries.

In sum, if these is a choice between six and twelve-member jufies, existing
research does not yield particularly compelling reasons to prefer one jury size over
another. On balance, howvever, larger Jjuries appear to do a somewhat bgtter J?b
insofar ‘as they consider a wider range of evidence. When this factor is considered in
combination with the tendency for twelve-member juries to deadlock slightly more often
than six~member juries, defense attorneys may reasonably prefer the larger jury

Generally when an attorney thinks about voir dire what he or she thinks about is
the problem of selecting a fair jury. There are wide variations in the extent to

. which the trial attorney can take an active role in voir dire——-in the federal courts

the trial judge generally conducts voir dire without the parpicipat%on of the tr%al
attorney, while in most state courts the trial at?orney may be given substantial
opportunity to pose questions directly ' to prospe?tlve jurors. T@e ?xtgnt.of the
cpportunity to scrutinize  jurors varies signlficantly. from jurisdiction to
jurisdiction. Under the most limited of circumstances the trial attorney may have to
be satisfied with a few statutorily mandated questions presented to jurors as a group
by the trial judge. Oon the basis of the responses to these questions togethe? with
the very 1limited information about individual jurors, theﬁtrial attorney will bi
expected to exercise challenges for causc and peremptory challenges. ?be.nu?be? of
challenges may also be severely restricted (Van Dyke, 1977). ‘I? mo§t Jgrlsd%ctl?ns
trial judges may be willing to expand the scope of attorney participation in VvOlr dire
i{f the attorney makes an aggressive case for expanded voir dire. Of course, if the
attorney does not have a clear sense of his or her objectives during voir dire, or how
to achieve those objectives during voir . dire, then it will probably be a waste of
effort to press for an expanded voir dire. On the other hand, if the attor?ey has
thought through the voir dire process and recognizes that there are a variety of
objectives that may be realized during voir dire-—above and beyond simply securing the
information that is necessary to conduct challenges for cause (and peremptory
challenges), then it may be highly desirable to seek an expanded v?ir qire. In most of
the following discussion we assume that the trial attorney is given subs?antial
latitude in the voir dire and we will outline some of the objectives, tactics and
methods that the attorney might employ under relatively relaxed circumstances. More
restricted circumstances obviously will make it difficult to realize some of the
objeétives that are discussed.

How important is it to secure a large number of peremptory challenges?

If the attorney is prepared to expend the effort necessary to use voir dire
effectively, then 1t is probably desirable to seek the maximum number of peremptory
challenges possible. In all trials both sides have a minimum number of peremptory
challenges, but the courts generally have the discretion to increase this number.
Probably the most common basis for requesting additional peremptory chal%enges is that
there has been extensive pretrial publicity. Later in this section we discuss the use
of survey and other social scientific techniques to support motions for changes of
venue in such circumstances. Particularly if the motlon for a change of venue has been

denied the attorney may be in a strong position to argue for increased peremptory
challenges. ’
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There is a clear general consensus that voir dire is appropriately used to
elicit information from jurors which can be the basis for challenges for cause (and
provides information wuseful for the exercise of peremtory challenges). In later
sections we also point out that voir dire can be used for educational and persuasive
purposes and that because volr dire is the first opportunity the attorney has to make
contact with the jury, 1t can be a very critical point in establishing rapport or
personal contact with the jurors. All of these objectives are furthered when the
attorney 1s given the opportunity to conduct extensive voir dire--by which we mean
that the attorney has an opportunity to interact with and elicit a substantial amount
of information from prospective jurors and is given some latitude in the areas of voir
dire inquiry. Ginger (1975) and Jurywork (1983) both contain very useful advice on

the preparation of pretrial motions and briefs that may be prepared by the attorney
who is interested in conducting an intensive jury voir dire.

How desirable is it to voir dire jurors individually?

There may be substantial benefits to the attorney who successfully argues for

~voir dire in which the attorney is allowed to individually examine prospective jurors
outside the presence of other prospective jurors. According to Suggs and Sales

(1980-1981) jurors are likely to be more forthcoming or honest in response to

questions posed to them by attorneys rather than judges. They note that because the

judge occupies a position of greater status in the courtroom, jurors may be far more

hesitant to express opinions and potential biases that may result in the disapproval

of the higher status judge. They further point out that in group voir dire where

questions are directed to a whole group of prospective jurors, it is far more

difficult for one individual to volunteer that they have a bias or interest in the
case. It is relatively easy to 'see that 1f jurors are being voir dired on an
individual basis and questions are put to them as individuals, they are far more
likely to respond than if they are merely one of many individuals who are asked a
general question such as: "Is there anyone among you who believes he or she would be
unable to give the defendant a fair trial as a result of pretrial publicity?" Suggs
and Sales further note that the imposing formal qualities of a courtroom (such as the

fact that the judge may be seated in an elevated box, wearing a special robe, that the
jurors sit in a jury box which may also be enclosed and separated from the remainder
of

the courtroom, the use of ritual oaths in the presence of various court officials),
may also inhibit jurors from responding forthrightly to the questions put to them by
the trial attorneys. 1In contrast a voir dire conducted in a smaller, private and more
comfortable room may increase the likelihood that prospective jurors will disclose

information that may be useful in formulating challenges for cause and exercising
peremptory challenges.

Nietzel and Dillehay (1982) examined voir dire practices in a series of thirteen
trials comparing challenges for cause that resulted from individual sequestered
voir dire of prospective jurors as compared to group voir dire in the open courtroom.
What they found was that there were significantly more sustained challenges for cause
when the voir dire was conducted wusing individual sequestration. Although these
results may also be attributable to differences in the cases (which could have served
as the basis for the judge's decisions concerning the nature of voir dire), the
results certainly suggest that sequestered individual voir dire conducted by the trial
attorney is more likely than other methods to elicit from jurors the necessary
information wupon which to base successful challenges for cause--and also to secure
information that may be used in the exercise of peremptory challenges. One caveat may
be 'entered to this general <conclusion and' that relates to a point that is made
below--there = are some circumstances under which the attorney may wish to secure
individualized commitments from jurors (e.g., a pledge to maintain an open mind
through the course of the trial, or ‘"stick to their guns" when defending their
reasonable doubts or interpretations of the evidence during deliberation). These
commitments may be more effective when they are made publicly and in the presence of

murder
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Research on
people

other jurors.
comnmitments make
1971). Thus,

attitude change has clearly demonstrated that'p?glic
more resistant to the persuasion efforts of thers'(Kli§ eg,
it may be desirable to attempt a mi§ture of bot? 1ndivz?$idtgilg
sequestered voir dire and group voir dire in which the qurors are ? rsF' ndired Ly
. d then perhaps the final panel or near final panel is voir 1852
exanined fan his is not possible——and indeed it may try the patience of Fhe court X
grOuP: ? 'dt 15 voir dire is probably to be preferred since any commitments securi
o l?le1 uad rin voir dire are likely to be made in the presence of the judge, t :
ftzirngsgorznd ut‘neg defendant and a reminder about those commitments may be offere
a .
during closing arguments.

1f individualized voir dire of prospective jurors- éy t?e aiﬁzrniiiisdgzz
ossible the trial attorney should not abandon ho?e for uslng e er
. ’11 Even if jurors are examined in group sessS1ions ané only a 1li ) :
SUCC@SSfu_ Te n be asked, if the attormney is the one who is given the opportgn ty o}
?f qUEStlo?Sh Cih 'urors’ it may still be possible to achieve some of.the objectives
lnteFaCt zli gvei if tﬁe trial judge is the one who conducts voir dlre,.the lawyer
Outllged weilow;erved by encouraging the court Eto pose qritical questlonz (e.g;E
2zﬁcer§ing exposure to pretrial publicity) to jufors ?ne by one.u Efzzzizspzzﬁzlly
questions——particularly when they are pos§d to Jurors& :zlzsgriggo).
unlikely to elicit forthright responses from jurors (Suggs s

What should my voir dire objectives be?

As has
use Vvoir

been noted above, there is a general consensus that.itfis aipigzﬁzzzefgi
i - i i hich may serve as a basis Ior cha
dire to detect juror biases w . . .
use “nyond this general purpose there is substantial disagreement §b0§§dzzitziz
vo ) . : i bjectives inc g
i i d to realize other ob]
7o dire ma appropriately be use ] 18, the
;§;:1ligent eierc?se of peremtories (Bermant and Shepard, 1981). W? ;bvtigiizy annot
esolve these disputes, but we can point out that whenever a tflabla forney a3
Iftcuror interact in the voir dire setting, certain things will inev1t§ y aggll.begin
3urors wili form initial impressions of the trial attorneys and (2) jurors

.to learn about the case they may decide.

i £ i ion of
What should I do during voir dire to insure that jurors fgrm a favorable impress
me and that I establish a personal rapport with the jurors?

As in other social settings, jurors will begi? forming imprezs;inwgitin
ttorney at the time of their First contact (Schnelder,‘ Hastorf, o a;
?979):—{here is nothing an attorney can do to prevent ~jurors from fo

i ssion, but the attorney can shape these initial impres?ions. Initial imp;iiiigzs
o xtre;ely important, for they tend to shape jurors .reactions to tl?k orney
i;iouZhout the remainder of the trial. What kinds of impressions wouldhygu.uioisjtrust
T £ ou? You are probably more effective in the courtroom when j TS e
Go foim ° thy regard you as an expert, and when they are attracted to or 1n el
YOQ: e ei t ou have to say. The impressions we convey to others ?re carrie
o e weibaly and nonverbal communications and both types of coymunlcation are
e n Vtrol Just as we choose how to dress, we can with practice, choose our
o ourd “no eréal communications. Communication skills are important 1n Tany
v:z?:i ig 1e22?vpractice—~not just in the courtroom (Feldman and Wilson, 1981; Matlon,
o i
§981 & 1982; Marshall et al., 1982).

Some
understand
language = oT
jurors. In
case can
expertise.

d
aspects of voir dire involve common sense. For efamﬁée, jgzozzcizizil
i ’ to them. Questions should avo
the questions that are put I e age to
ffort to explain technicai g
legal argon or else make an e o
fait, eiplanaéions or definitions of legal terms that are critical to

ce your
gerve to educate jurors about these concepts, and may help to enhance ¥y
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Care should be

taken
might embarrass

to avoid offending jurors when dealing with matters that
jurors or

might ask them to acknowledge socially undesirable
prejudices. It will be useful to introduce the question in a way that reduces the

pessible embarrassment or social stigma. For example: "Now all of us have probably
had experiences which might cause us to be prejudiced against particular individuals

or types of people. I know that I've had such experiences and I hope that you will be
honest with me 4in reviewing your

experiences.'" This type of introduction has the
effect of validating admissions of prejudice and serves to make jurors feel more
comfortable about their own prejudices. An extra benefit 1s that this type of
questioning involves self-disclosure on the

part of the trial

attorney and
self-disclosure 1s an effective methed of conveying one's own trustworthiness.’

An effort should be made to show a genuine interest in each juror. The attorney
who simply reads a series of questions to the prospective jurors and displays little
genuine interest

in the responses or failils to take note of the fact that the juror is
clearly made uncomfortable or nervous is likely to alienate jurors.

Part of the process of putting jurors at ease is explaining to them exactly what
is going on in wvoir dire - and perhaps during the course of the rest of the trial.
Jurors often come to the courtroom with no prior jury experience and may be confused
and frightened by .what

is happening to them. The experienced trial attorney is
obviously used to being in the courtroom, has a good sense of what is going to happen,

and has developed a sense of confidence about his/her ability to maintain professional
control over courtroom events.

The juror is in exactly the opposite position and the
trial attorney will be

far more effective in establishing rapport with prospective
jurors if he/she shows sensitivity to the problems of being a novice in the courtroom.

The trial

~ impressions.

eye contact
aspects of

attorney's nonverbal behavior plays a crucial role in shaping jurors'
Among the nonverbal factors that can influence such perceptions are:

or gazing; body orientation and 1leaning; facial expressions; various
speech such as duration, interruptions, volume, rate and tonal qualities;
and openness of posture. All of these nonverbal characteristics contribute to what
social scientists - have termed "impression management" and it has been argued by some
that nonverbal aspects of communication ‘can be far more important than the verbal
content of communications in influencing impressions (Walker, 1977). Researchers have
examined the influence of these nonverbal characteristics on perceptions of status,
dominance, expertise, 1liking, and trust—--all characteristics that the trial attorney
may wish to promote during wvoir dire. The relationship between these nonverbal
behaviors and impressions have been examined in a variety of contexts such as:

employment interviews, counseling, social influence situations, and '"getting
acquainted" situations.,

Several clear
1983). Generally an
jurors whenever it is
voir dire try to

generalizations emerge from this research (Edinger & Patterson,

attorney will benefit from the following behaviors: smile at

appropriate, particularly when interacting with jurors during
place yourself close to the jury box—-~do not "invade'" the personal
territory of any particular juror by standing too close, but if possible move within
several feet of the jurors and don't merely remain seated behind counsel's table; nod
your head in an approving manner when that is appropriate-—smiling and nodding serve

to reaffirm what speakers are saying and will encourage them to be even more expansive
in their comments; if you are seated maintain an '"open" posture that will foster a
sense of openness and receptiveness (what this means is avoid crossing your arms and
legs in

front of your body or maintaining a stiff and tight posture--try to be fairly
relaxed with

arms apart and legs spread slightly); if you are seated you should also
be leaning forward slightly rather than leaning back in you chair--the forward lean

will foster the dimpression that you are interested in what the jurors have to say to
you; orient your body so that you are not turning your back or shoulder to jurors;

30



aman

maintain eye contact (though don't attempt to stare anyone d?wn) while interacting
with the jurors—-in fact it may be helpful to try to avoid reliance on note§ because
use of notes will reduce the amount of eye contact that can be maintained; use
appropriate gestures; and try to avoid a stiff or unmoYing presentation--—a high level
of activity and animation will be more engaging for the jurors.

In addition to being nonverbally responsive to what jurors are saying to you gas
evidenced be your eye contact, your smiling and the nodding of y?ur head, leaning
forward from your relatively open stance with an orientation to t?e Juror).you should
also be verbally responsive. That is, you can evidence Your 1?terest in what the
juror is saying to you and your understanding of what he/sh? is saying through the use
of such techniques as restatement or interpretation. That.ls, you may take a response
that is’ given by the Jjuror and restate it in an appr9v1ng ma?ner, or yo? may carri
his/her statement a slight step further and give %t some interpretation (t@ogg
obviously you want the interpretation to be consistent with the meaning that the juror
is trying to convey to you).

Most of these nonverbal behaviors are already a part of most people:s beh?viorél
repertoire and the task in the courtroom is to display the? at ap?roprlate times in
order to convey appropriate messages and foster appropriate 1mpre§31ons. Most of Fhe
behaviors that are recommended here are appropriate for use in a%most all social
interactions and can be "practiced" in a wide variety of social situations. ;t may be
importanf to note that if you consciously set out to incorporate these behaviors %nto
your interactions, you are in fact becoming the person that these nonverbal ?ehav%ors
communicate to others. In order tte to others. 1In order to use.th?se behaviors in a
responsive way you do truly have to be more sensitiv? to Yhat it is that others arz
saying and doing. You will be a better listener, you will dlsp%ay gr§ater empthy an
respect for them and you will encourage them to be more disclosing of their true
attitudes and feelings.

How can I educate jurors about important aspects of the law?

In recent years a number of social scientists have tackled the question of whether
of not juror understand the instructions regarding law which are delivered to them at
the conclusion of the trial. What these researchers have found (Elwork.et al.,.l977;
Charrow & Charrow, 1979; Elwork et al., 1982; Severance & Loftus, 1982) is t@at Ju€ors
have a very difficult time understanding and correctly applying Jury
instructions——even standardized or ''patterned" instructions that have ?een.develo?ed
in recent years (Nileand, 1979). Since the quality of jury dec%sion ?aklng is heavily
dependent omn an adequate understanding of the jury instructions, 1t may clearly be
desirable for both attorneys to assume Some responsibility in assu?ing tbat the jury
understands the critical legal definitions that they must use in Fhelr deliberations.
On the prosecution's side it is obviously important that the jurors understand the
elements of the offenses with which the defendant is charged, Whll? on the def?nse
side it dis  clearly important that the jurors understand the definitions of critical
concepts such as reasonable doubt, presumption of innocence and burden of proof.

If the attorneys have some latitude in conducting voir dire it may be possible
to use voir dire to educate or sensitize jurors to critic§l concepts. Very strong
leading questions may be used to convey information to jurors about t?ese lega%
concepts. For example, questions such as: "Have you heard of the term 'burden o
proof '? Do you understand that the term 'burden of proof' refers to tge
responsibility -that the prosecution has to prove the allegations against the
defendant? And do you understand that the defendant does not bave a burden of proving
that he or she is innocent? Do you understand that 1if the progecution fails to meet
its burden every element of the charges against the defendant, then you mus? find the
defendant not guilty? And do you understand that 1f the prosecution fails iﬁ its
burden then you must écquit even if the defendant offered no evidence whatsoever?" The
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effect of these questions ls that the attdrney is communicating the substance of the
legal definition and repeating them d1in order to insure that the juror understands
precisely what the burden of proof in a criminal case implies. Although there is only
limited research on the question at present, there is some evidence that providing
jurors with pre~-trial dinstructions may not only assist them in understanding the law
but also aid them in understanding evidence and the relationship between evidence and
the . law. Xassin and Wrightsman (1979) found, for instance, that jurors who received
instructions after a trial behaved in the wsame way as jurors who received mno
instructions convicted less often and remembered more trial evidence.

Another part of education for the jury involves alerting them to what is going
to be happening during the course of the trial, particularly with regard to the fact
that there will objections raised during the course of the trial and that there may be
arguments with the opposing counsel and with the trial judge. Jurors should
understand that the objections and arguments are not directed personally at the
opposing counsel or at the trial judge but that they represent an important part of
the trial process. It may be pointed out to jurors that objections may be raised to
testimony that might be prejudicial if admitted into evidence, to testimony that is
irrelevant or repetitive, to questions that ask witnesses to speculate or express
opinions rather than provide evidence, and so on. The objective in educating jurors
about . the trial process and iIn particular about objections 1is to reduce the
possibility that jurors will infer that an aggressive attorney who frequently raises
objections is trying to conceal evidence or prevent the jury from learning about
crucial information (Penrod, 1982). The jury should be educated to understand that
the purpose behind the objections is not to prevent evidence from coming in but to
assure that the jury receives reliable evidence presented by competent witnesses.

A further aspect of education is alerting jurors to possible prejudices or
biases that might influence their decision making. For instance, if there is reason
to think that jurors may harbor some prejudice against the defendant-—perliaps because
of his socioeconomic group or his race or the fact that he is inarticulate or any
other reason—-—emphasizing the fact . that the jurors may be unconsciously and

.unwittingly influenced in their perceptions of the defendant as a result of possible

biases, may have the effect of encouraging juvors to bend over backwards in their
efforts to be fair (Friend & Vinson, 1974) and may create a climate in deliberations

where it will c¢learly be inappropriate to make references to the defendant's
prejudicing characteristics.

How can I use voir dire to increase my persuasiveness and emphasize the strength of my
case?

With careful planning the voir dire can be the first step in the persuasion
process. There are a variety of steps that an attorney can take during voilr dire to
alert jurors to the strengths of one's case the weaknesses of the opponent's case, to
create a skeptical frame of mind, to minimize the impact of weaknesses in his/her own
case, to alert. jurors to the implications of important evidence and to "inoculate"
jurors against the evidence and drguments that will be presented by the other side,
Attitude change and persuasion are talked about at length in later sections of this
volume but there are a few points that merit emphasis with regard to voir dire. As
noted earlier, jurors are forming thelr dinitial impressions of the trial attorney
during voir dire and those impressions are related to attorney persuasiveness. A long
tradition of social science research on persuasion and attitude change clearly
indicates that the perceived characteristics of an influence source will affect the
amount of influence that source has (Hovland & Weiss, 1951; Kelman & Hovland, 1953).
In . particular the attorney who creates an impression of confidence, of expertise,
trustworthiness and attractiveness will have greater success in persuading the jury
than the attorney who fails to foster these impressions (Mills & Aronson, 19635). The
attorney who 1s well-prepared, who wan conduct him/herself in a confident, friendly
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and responsive way in the courtroom (the attorney who displays the verbal and
nonverbal behavioral characteristics discussed earlier) will enjoy greater persuasive
success in the courtroom.

Blunk and Sales (1977) have further argued that one way to strengthen jurors'
commitments to a particular position is to link that position to other values that are
strongly held by the individual. This may help to increase personal involvement and
therefore strengthen resistance to persuasion (Petty & Cacioppo, 1981). In concrete
terms, Blunk and Sales point out that it may be useful to establish that notions such
as presumption of innocence and the requirement of proof heyond a reasonable doubt are
important American values which can be linked to the constitution and are designed to
assure the highest quality of justice in American courts. Linking these notions. to
widely accepted values may serve to assure that jurors will make a consclentious
effort to apply the standards.

To a limited extent voir dire may be used to make preliminary arguments. In
those  jurisdictions where the trial attorney is allowed some latitude in making a
short preliminary statement to the jurors——perhaps a summary of the issues and
evidence . that are expected to develop during the course of the trial--it may be useful
to highlight those witnesses and pieces of evidence that are most critical to the
attorney's case. This may have the effect of sensitizing jurors to those witnesses
and evidence when they are presented during the trial. Repetition of important
evidence will make it more memorable and, as is pointed out below in our detailed
discussion of persuasion, a brief preliminary statement may also provide a conceptual
framework that will help the jury to understand, remember, and interpret evidence as
it is presented to them.

It may also be useful to call jurors' attention to weaknesses or deficiencies in
one's own case. Not only may the defects look less glaring than when presented by
opposing counsel, but in addition a forthright acknowledgment of the weaknesses of
one's own case or gaps 1in the evidence may also serve to enhance the apparent
trustworthiness or credibility LK of the attorney who makes these admissions (Walster,

' Aronson, & Abrahams, 1966).

Which jurors should I keep and which jurors should I challenge?

Voir dire has traditionally been designed to provide the attorneys with
information about jurors that would allow the attorneys to challenge for cause those
jurors who may be wunable to render 'an objective judgment on a case. Lack of
objectivity is sometimes traced to what are termed "specific biases" which are biases
directed against a defendant or other participants in the trial. These specific
biases supposedly arise because of family ties, economic interests, simple
acquaintance with any of the parties, the attorneys or witnesses, or may arise because
the Jjuror has formed a strong opinion about the case--perhaps as a result of pretrial
publicity. Nonspecific forms of biases arise not because the jurors has a bias
against any particular participant in the trial, but because jurors' attitudes or
prior experience may predispose them to favor one side over another. For instance,
the juror who harbors racial prejudices may not have any feelings one way or the other
with regard to a particular defendant but the racial prejudices may make it difficult
for the juror to give the defendant an unbiased hearing. Much of voir dire has
traditionally been directed to the task of identifying specific and nonspecific biases
in jurors and using those biases as the basis for challenges for cause (or when those
challenges fail wusing peremptories to eliminate jurors). The 1litany of juror
attitudes and experiences that may be examined is quite long. For example, Ginger
(1975), Jordan (1980) and Jurywork (1983) provide detailed guidance on the types of
juror blases that might be looked for during volr dire and that might serve as a basis
for challenges for cause. These wvolumes also give good examples of lines of
questioning that might be wused to develop and demonstrate the blases and provide
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overviews of relevant case law.

chin Izboii cliggigldesirable to sit qown prior to the time voir dire is conducted and
roris abo efgectivee .sgurces of bias that might make it difficult for a juror to
infaveranly oo Live Jjudgment. If there is a possibility that jurors may react
organiaiay: affilisses (perhaps because of thelr personal characteristics, their
Te potng pal affil atiogs, their behavior or their appearance) or to evidenée that
thene 11 wioy CISarientg at the trial or if there is substantial pretrial puﬁlicity
during vorr e y e desirable to explore these matters with prospective juror;
ire. If the opportunity to conduct an extensive is not available, then

it may also be desirable seek an i i L
challongen tor o poest expanded voir dire that might aid in the exercise of

With an ample opportunity for questionin
prejudices 1s much easier. The process 1is
conduct voir dire on an individual basis
all others,

g the use of voir dire to detect juror
. further enhanced if it is possible to
with each prospective juror sequestered from

If voir dire is quite limited, which jurors should I keep

Eﬁﬂllﬁﬁggz_ and which should I

I . . . .
opportuzitmoszo trials. whe?e voir dire is 1limited in scope ‘and there may be little
ML Supgort Chzgizsgzn fJurors in a manner that would help to uncover biases that
S Lor cause, attorneys often fall back i
be ¢ " ) @ a ack on the use of what
ermed a "stereotype" theory of jury selection. This strategy is well illustizizg

by some jury selection advi . .
1981): y I advice supplied by San Francisco attorney Melvin Belli (Grady,

gize tg San Francisco you never take Chinese jurors for injury cases, They
are ii ngy. The same goes for farmers and accountants. Musicians
In liketegirykpe?ple are accustomed to largess—~they enjoy giving m;ney away
ac jurors, They're sympathetic Th lik i :
insurance companys' mone ' ~ sorewed nos ey the
¥y because they've been screwed i
themselves But they're ver i Cvomen. a 1or henes
. y hard on criminals So are
than men. And women are ver ’ - T et A eparder
y tough on ‘each other I don't
on the jury. I want them to learn £ c ral, it yeatiies
rom my experts. In general, if i
Mr. X, he'll probably ‘like d ! drevoed per
you. I think a person who i 11
his or her station 1in lif i But e en for
e will tend to be liberal But
penuriously clothed probably watches e i ; cte string s
very dime and coll i
pieces of tin foil. I don't want anybody like that. Fets string and

writers,

o 2 S0t b setesting han s e e R dnformacion
ting M has a long, if not honored, tradi .
SEEZZi?onwai suggestlng in.his trial practice textbook tﬁat attsiSZys
Jurare. Heo aﬁti ;CC;Patloﬂ, age, intelligence and social status of prospective
in life——hisp fe cu aroy admonished attorneys to employ jurors who had been mistreated
Jury selection zze wa; that they might spread their misery for the sake of company.,
articles on jur z:; yp:s can be found in many older trial practice handbooks and
Biskind, 1954 godin ecfggz. (e.g., Adkins, 1968, 1969; Appleman, 1952 Belli, 1966;
Wiley ,1967- ,Goldst i ; Campbell, 1972; Cornelius, 1932; Darrow, 1936; Davis é
Kats s 1968 H 1960 ; n, -1935; Harrington & Dempsey, 1964; Heyl, 1952; Karcher, 1969:
disc&ssions, of ju, eiton, 1954; McCready, 1954; Osborn, 1937). Even more’recené
stereotypes o argasi e;tion by experienced trial attorneys rely extensively on juror
Rothblatt (1974) adwice ther CoSing peremptory challenges.  For example, Bailey and
service recowd th sg ‘Lhét unless the defeundant is a veteran with a good military
because they ﬁav: agﬁergglliz oiii;iES, Eilitzry men and their wives are undesirable
codes of conduct. On
actors, writers and artists are more forgiving and require greﬁtzrOﬁzfﬁegizdoiaéiffin’

bout jurors
As early as 1887
should pay close
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Blinder (1978) discusses occupational background, age, gender, religious background
and race as factors to be studied when selecting jurors. Cartwright (1977) suggests
avoiding '"kingpins''--strong dominant people who may have undue influence with other
jurors. Fahringer suggests that jurors be examined about thelr hobbles as a clue to
their '"true personalities." 'He cautions: "engineers, scientists, accountants, and
bookkeepers ' are for the most part unemotional., They are trained to be objective and
reach conclusions based wupon facts. They would be unsuitable in a case where the
defense relles wupon a heavy emotional appeal, but might be acceptable in a case where
the prosecution depends upon sheer circumstantial evidence unattested to by any hard
facts" (p. 52). Jordan (1980) suggests that in self-defense cases the defendant may
wish to have jurors to whom "life is not quite so dear. Combat soldiers, adventurers,
and others who somehow live by the sword are examples of this type of juror" (p.255).

Wenke (1979) devotes 20 pages of his volume The art of selecting a jury covering
topics such as a stereotypical description of ideal jurors and the influence of
occupation, race, religion, personality, dress, age, gender and marital status on jury
decision making and provides detailed guildawuce upon the of jurors to be accepted and
those who ought to be challenged. It would seem that the trial practitioners who give

. this advice -are convinced that it 1s wvalid. Indeed, one former president of the

Association of Trial Lawyers of America, when defending attorney-conducted voir dire,
commented "trial attorneys have developed a perceptiveness that enables them to detect
the minutest traces of bias or an inability to reach an appropriate decision" (Begaem,
1977, p. 78).

Not every trial guide builds wvoir dire around the stereotype selection
strategy——Amsterdam (1976) and Mauet (1980) are examples cf volumes that emphasize
using voir dire to establish a basis for challenges for cause. And even volumes such
as Jordon (1980) and Wenke (1979) complement their presentations with suggestions for
questions - that may be used to establish the kinds of prejudices that may give rise to
challenges for cause.

Do stereotype strategies work?

There's actually 1little evidence to support the idea that stereotype strategiles
are effective in the courtroom. A study by Ziesel and Diamond (1978) provides some
evidence that lawyers may be able to exercise their peremptory challenges in an
effective manner. Ziesel and Diamond found that in five of the twelve cases they
studied it seemed that the attorney's challenged strategies may have changed the first
ballot <votes——it seemed that defense attorneys may have been slightly more effective
than prosecutors 1in the exercise of their challenges. However, this study has been
gseverely critiqued (Bermant & Sheppard; 1980) and in light of the fact that some of
the trial practice volumes which recommend a stereotype strategy include conflicting
advise (e.g., Darrow (1936) recommends taking jurors who smile at the attorney, while
Harrington and Dempsey (1969) suggest being wary of the smiling juror——their fear is
that that juror wants to get on the jury and "murder you."), it would seem that the
stereotype strategies ought to be viewed skeptically. These strategies tend to presume
that an dindividual's characteristics will somehow be an unwavering and general guide
to jurors' predispositions. Little allowance is or can be made for variations in case
types, the type of evidence that may be presented at a trial, the types of ‘witnesses
who may appear, or the types of defendants who may represented. Perhaps more
disturbing 1is the fact that these stéreotype strategies seem to have no underlying
theory or rationale, but instead are based on "common sense" intuitions, individual
and probably idiosyncratic experience, or at worst simple bigotry. These strategies
possess mno scilentific basis, and it is therefore impossible to make sclentifically

grounded recommendations about which "types" of jurors ought to be challenged in which
cases.

Although soclal sclence research casts doubts on the viability of stereotype
selection strategies, this does not mean that an attorney cannot make some use of the
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information that dis provided about jurors or that is solicited during the course of
voir dire. If there is one unifying theme which underlies many of the recommendations
to be found in the stereotype theories, it is that an attorney should seek jurors who
can 1in various ways identify with one's clients, one's evidence, one's witnesses, and
even one's self. There is a large body of social science resecarch which indicates
that various forms of similarity (e.g., similar attitudes, similar values, similar
experiences, and even similarity in appearance) can increase attraction and liking for
others (Byrne & Nelson, 1965; Huston & Levinger, 1978). Several social scientists have
examined the role of attitude similarity between defendar.ts and find that defendants
can sometimes benefit from such similarity (Griffitt & Jackson, 1973; Mitchel & Byrne,
1973; Xerr & Anderson, 1978; Laughlin & Izzett, 1973; Bray, 1974, 1976; Gerbasi &
Zuckerman, 1975; Shepherd & Sloan, 1979; Kauffman & Ryckman, 1979; Kaplan & Miller,
1979; Miller & Hewitt, 1978). One reason that similarity may affect the way in which
jurors evaluate a defendant or witnesses or evidence that is presented at trial, is
that similarity may affect the perspective or point of view from which the jurors'
judgments are made. Recently, social psychologists have been very interested in the
way in which lay people make inferences and artributions about the causes of other
people's behavior. "Attribution" research clearly indicates that the point of view or
role that one plays in a situation can substantially affect the attributions that one
makes (Nisbett & Ross, 1980). To take a simple example, there appears to be a
pervasive tendency for the actors in the social situation (that is, the people who are
emitting behaviors) to place greater weight on situational factors (the behavior of
other dindividuals, peculiarities of the situation, etc.) as causes of their behavior
than do people who simply observer the behavior. That 1is, actors will tend to
attribute responsibility for their behavior to situations while observers will tend to
attribute causation to the actor him or herself. Simply viewing social events from the
perspective of the actor rather than the observer will tend to change people's
attributions about the <causes of that behavior (Regan & Totten, 1975). Similarly,
changes in perspective will also affect the information the people remember about

events~—even though the available information does not itself change (Sanyder &
Uranowitz, 1978).

Although further social 'psychological studies of the similarity effect are
clearly needed, similarity theory has a stronger research foundation than does the
stereotype theory. As a general guide to the exercise of peremptory challenges (and
also as a general guide as to the way in which voir dire ought to be conducted) most
attorneys will be well served by seeking jurors who are similar to their clients and
witnesses, Of course, one advantage of the stereotype theories is that they point to
juror characteristics that may be useful for assessing the degree of similarity
between a prospective juror and omne's client or witnesses. Factors such as
occupational experience, marital status, education, gender, age and even hobbies may
give both the attorney and the client a good feel for whether or not a prospective
juror is someone who the cllient can relate to and vise versa.

Should I avoid or prefer experienced jurors?

There 1s a common notion’ that experienced jurors—particularly those who have
sat on a jury which convicted a defendant——are more likely to convict than jurors with
prior jury experience (Skolnick, 1966), Although there have been studies which
suggest a relationship between prior experience and conviction proneness (Reed, 1965;
Jurow, 1971; Dillehay & Neitzel, 1980), other studies have found no relationship
(Mapley, 1982) and some have even detected reversals in the relationship-—with
experiences jurors less likely to convict in a second case (Nagao & Davis, 1980).

The Nagao and Davis study suggests that jurors may be affected by a "contrast"
effect—mock jurors who decided a serious case (sexual assault) were more likely to
convict on a less serlious charge (vandalism) than were mock jurors who had no prior
experience. When mock jurors first decided the vandalism case the were less likely to
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. even though a survey might detect general trends among persons eligible for jury
convict in the sexual assault case. ) z service, there may be substantial difficulty in securing information about particular

: Jurors' personalities and attitudes.

3 ' Most of the results on prior experience effects comes from studies of mock

; jurors, but not all. Perhaps the most compelling data on the influence of prior

% At this point ‘a reasonable assessment of the public opinion survey method is
experience comes from studies of the percentage of guillty verdicts returned by jurors !

3

i

that such surveys may marginally improve the ability of the trial attorney to detect
and challenge jurors who might be predisposed to vote against the attorney's client.
However, the benefits of the methods are probably only marginal--even the advocates of

in the first, second, third and fourth weeks of service (Center for Jury Studies, May
1981 and September 1982). These studies indicate that jurors are no more likely to

- ; . v 1 public opinion survey methods have been rather circumspect in the claims that the
convict latar in their service than they are early in thelr service. % make for the technique-~and the practitioner clearly phas to weigh the possiblz
O0f course, these results may mask the contrast effect reportidbgagaodazg Davis, ; benefits against the costs.
¥ riate information 1s available an ere are k
igaIEZi;eghetiazszge;Oﬁgiebéwtsnagzzszpzizpseverity of the charges in cases jurors have E .Although hthére seems  to be.little consistency in the types OF characteristi?s
already decided in order to determine whether any contrast effect might be harmful or ‘ assoslated wit juror PfEdlSPOSith?S;' there ar? FWO. POSSlble exceptions FO tﬁls
beneficial and challenge accordingly. general ' rule. Firét, research 1nd1cate§ that 1nd1v1d?als with ?uthorltarlgn
v personalities (that is, people who subscribe to conventional morality and are
. , . . : ' intolerant of those who do not) may be slightly more likely to convict defendants who
Can a social scientist help me select a good jury? . Violate conventional morality (e.é., Brai &yNoble, 1978?. Seoond recent secoamry
In recent years a substantial amount of attention has been given to the use of a%so indicat§s .that attitudes about sexual assa?lt which display.a lack of empathy
social science techniques in jury selection. Stories about social science methods of glgh drape V;cFlmS may 1indi§3§§ a greater willingness to lva01t sexual assault
jury selection have abounded both in the popular press (Andrews, 1982; Friedrich, : elin angs (Deitz et al., ?- Once = again, even though authoritarianism and
1981; Hunt, 1982; Press & Foote, 1982; Totenburg, 1982; and in professional Cal 9”29 attitudes towgrd rape v1?tims-apPear to be genera%ly gath?ugh not §trongly)
publications also add to the list Lewin, 1982, and Bennett, 1979). The social science rﬁ ated to .JUKOE verdicts, it is difficult 1t° 1dentify individuals with these
method that has received the greatest amount of attention makes use of public opinion characteristics through traditional voir dire methods.
11 . " . .
surveyg (or what §ome peoplg haveiteriedb mzrketlgfesu§;§22 )rigrwzzcthGZEEZi Zidtzi The second major social scientific methods of jury selection which has received
Cg?munltY frog Zhl?genzzz Jz;zicuiar zyp:s ziw?urorspwho mag be predisposed to Favor substantial attention is the examination of jurors' nonverbal behavior during the voir
iheor;rozzcuiioz grl the gegense. The same opinioﬁ survey can be used both to support dire session., For = instance, Bono?a and Krauss (1979) sugges? obserYing t?e jurors'
, h of venue and to guide jury selection. | ?ost?rg, their ?and movements, their e?e contact, and their wvisual e§pre351ons. The
the motion for a change ' implicit assumption is that by watching each of these characteristics it may be
Not only are public opinion survey methods an expensive way to establish ‘ POSSibl? to determine whether prospective jurors.are lying w?i%e giving responses to
criteria for selecting juries, a number of social scientists have questioned whether : voir dlr? questions, to aSSQSS_WhECheF or not a juror is intimidated by the attorney
the techniques are effective (Berman & Sales, 1977; Hans & Vidmar, 1982; Penrod, 1980; : .or the judge or the courtroom setting, to ass?ss whether a juror is nervous or
. Saks, 1976a, 1976b; Zeisel & Diamond, 1976). Recent studies by researchers interested : uggomforgabli’d a%griSSin ii ddEffriQtiai, _moody or hﬁStilﬁ- .Su%gs and_Saleg (1972)
in assessing the relationship between juror characteristics and juror voting patterns é i ohtsuogesde at so cal e _P?lg gngu stlc.gues suc as' eilta lonsi inappropriate
have found only weak relationships (Hepburn, 1980; Horowitz, 1980; Moran & Comfort, P Sa“g er dan lstutterlng, . ong Yln e or ripl ansyershma) also rgvea nervousness.
1983; Constantini & King, 1980; Penrod, 1979; Mills & Bohannon, 1980; Hastie, Penrod, ‘ 4 uggs and Sales suggest that careful attention to all these nonverbal cues may assist

an attorney (or perhaps psychologist who possesses expertise on such matters) to use
these forms of nonverbal communication to help assess whether a particular juror is
anxious about his or her role (indeed, many jurors are in fact intimidated by
courtroom settings and are intimidated by the voir dire process), to determine whether
a Jjuror might have a predisposition against the client, or to determine whether the
Juror 1is 1lying 1in response to the voir dire questions. Unfortunately, there is not
much evidence that these nonverbal cues could be used to assess juror predispositions
with regard to the upcoming tase. While it is clear (as we noted earlier) that
certain nonverbal behaviors can indicated whether a person is nervous, it is generally

& Pennington, 1983; Penrod & Linz, 1982), Although large numbers of personaliFy
characteristics, attitudes and demographic characteristics have been examined in this
research, no general or strong relationships have been identified. Thus, it would
appear that if survey methods have value in jury selection it may be necessary to
conduct a  separate survey for every trial, in an effort to i1dentify any
characteristies that might be systematically linked to juror predispositions with
regard to that particular trial, This is obviously not a practical alternative in
most casess

In addition to the lack of strong general relationships, there are other ; j necessary to have some .sort of" ?aseline informat%on about a prospective juror's
i 111 1 itably ask ) . nonverbal behavior-~that is, does a juror seem to be displaying more nervous behaviors
problems with the survey method. First, the public opinion survey w nevitably , i : ’ :
: : : h {dence that . during voir dire than they would display at other times? It may be impossible for the
survey respondents to evaluate a case without the benefit of hearing the evide ] .
ill b d t trial Except i1in those instances where there has been _ ! trial attorney or an expert to determine whether or not the juror is displaying more
W1b e iresenfi . i uilic;t thg survey responses may reveal little about how : nervousness during voir dire than they would at other times. It is also not clear
§u stantia pre-tria P ¥ ; 1d reliabl I that is will be possible to determine the source of the nervousness——as noted earliler,
jurors will respond to the actual trial evidence. FEven if the survey cou T y . : .
. - ' . ki there m i Jurors, and particularly jurors who have never served before, often do not know what
measure predispositions that would affect the respondents' decisionmaking, ther ay . / :
s lizing from survey respondents to particular jurors. Although a i to expect during the course of voir dire or during the trial, they do not have a good
be Problezs‘ in genera .z~n°eszoblish ihat pcertain personality characteristics or ‘" sense of what their responsibilities are, and they may feel as though they are being
£t publie opimion survey ?ay 2 { - 1 bi in favo £ j put of the spot during voir dire. All of these things may make the Juror nervous but
attitudes in the community are generally associated with a pre-tria ias in favor o . se . .
. inst one party to a trial, it is not clear that information could be used may have no effect whatsoever on their ability to function as an unbiased juror,
or agalnst o ’ N . i C
. successfully at trial. In most cases it will be impossible to assess the personality i | Furthermore, extensive reviews of the research on nenverbal behaviors which might
" characteristics or general attitudes of prospective jurors during voir dire. Thus, | i 28
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reveal that a person is being deceptive (among the best is Miller & Burgoon, 1982)
indicates that observers are generally unsuccessful in determining whether or not a
person is being deceptive. Most studies indicate that people do only slightly better
than  guessing (Miller & Burgoon, 1982; Edinger & Patterson, 1983). As we underscore
at a later poinf. in this volume, it does appear that people do use certain verbal and
nonverbal behavior to assess whether or not a person is telling the truth.
Unfortunately, some of these cues can be grossly misleading in the sense that
observers may infer that somebody is not telling the truth when in fact the witness is
only nervous. At present, there is no scientific foundation for the claim that
nonverbal cues can be used to predict juror behavior.

Should I follow my intuitions about jurors?

Finally, the
one~—take thcse
to look at
them in

best jury selection principle may be a very straightforward
jurors that you and your client feel couwfortable with. You will have
those jurors throughout the course of the trial; you will have to address
opening and closing arguments; you will be watching them and their reactions
to your witnesses and the witnesses of the opposing counsel. If you select a jury
that makes you feel as comfertable as possible, then you will probably be a more
effective advocate. Audiences do affect performances. If a juror is going to cause
you worry-—and therefore possibly undermine your performance, then that juror should
probably be eliminated even 1f wvoir dire has mnot revealéd clear—cut reasons for
eliminating the juror. Similarly, the client's interests have to be considered in the
matter and it may be desirable to give the client a significant role in selecting the
jury.

How can I anticipate how jurors are going to react to my case?

One of the problems that any trial attorney confronts when preparing for trizal
is that the attorney may find it extremely difficult to anticipate how jurors will
react to, interpret and understand the evidence the testimony that is presented during
the trial. The attorney has the advantage of possessing most of the information that
is going to develop during the course of the trial before the trial begins. And this
means that the attorney-—if preparation begins early enough—-will have a well-formed
theory about the <case and a solid understanding of how the evidence fits into that
theory even before the trial begins. On the other hand this is a aisadvantage insofar
as the attorney, to use an o0ld phrase, "may not be able to see the forest for the
trees." That is, it may be impossible for the attorney to think about the case and
the evidence and the witnesses from the perspective of the naive juror. While it may
be perfectly clear that some witnesses are more critical to the case than others, it

may be difficult to anticipate which witnesses the jury will regard as most and least
credible, which evidence will have the greatest impact on the jury and which gaps in
evidence will be most problematic. In recent years social scientists have promoted

the use of two techniques that help the attorney acquire some insight into the kinds
of problems that may be confronted by the trial jury. Unfortunately, these methods
have not been systematically evaluated, so they are offered with caution.

In the
entire case
population
that the
evaluate
the jury.

pretrial simulation method a case 1s pretested prior to the trial. An
may be presented to a group of naive jurors--— preferably drawn from the
in which the real jury will be drawn. Just as an example we can imagine
defense in a criminal case chooses to mount pretrial simulation in order to
its case and anticipate problems that may arise when the case is presented to
The defense attorneys can assume the same roles that they will play in the
actual trial and wuse colleagues to role play the prosecution. Other attorneys or
actors may be recruited ' to play the role of prosecution witnesses while the defense
makes use of the actual witnesses that they will present during the trial. Yet another
attorney may play the role of the trial judge. If the "prosecuting attorneys" and all
of their '"witnesses" are prepared in advance and all the participants' schedyles can
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be appropriatel) arranged, it may be possible to "pre-try" the case before a group of
naive jurors in one or two evenings or over the weekend (though this obviously depends
upon the complexity of the case and the number of witnesses who have appeared). It
may, however, both be more convenient and also advantageous to videotape the separate
components of the trial and separate witnesses and then assémble them into a complete
"trial" which can be viewed repeatedly by the attorneys and witnesses and can also be
presented to more than one simulated jury. If the simulation method is used well in
advance of trial, it may be possible to use the feedback supplied by the videotape
evaluations and by the mock jurors to change or reorganize opening and closing
arguments, to adjust examination or cross examination of witnesses, to add or delete
witnesses, etc. These modifications can themselves be videotaped, substituted for the
original versions and the new trial videotape can once again be evaluated by a new
group of naive jurors.
The simulation method is obviously time consuming and expensive, but it does
have the advantage of providing systematic information about attorneys, witnesses,
evidence and arguments that would otherwise be wunavailable to the attorney.
Furthermore, the method has the advantage of providing information that may be of use

in ‘trying other cases—-for instance, the style of presentation used by an attorney is
likely to generalize across cases, but can be analyzed on the basis of a performance
and a pre-trial simulation. The videotaped pre~trial simulation offers the

opportunity to secure systematic information about a trial from the perspective of the
participating attorneys and witnesses, and most importantly from the perspective of
naive '"jurors." Not only is it possible to have z group of role playing jurors view
the trial and then deliberate {(these deliberations can be obsenved or videotaped), but
the role-—playing jurors can also provide systematic feedback about the witness and
attorney performances. A social sclentist can help to design and analy:ze
questionnaires assessing witness and attorney performances and impact. Further
analyses can be directed at evaluations of the trial evidence to determine which are
the streougest and weakest points of the prosecution and defense cases; which evidence
is. best remembered and regarded as most credible; what the major gaps in the evidence
are; and what inferences jurors are likely to make regarding those gaps.

The varieties and quality of information that can be obtained from the pre-trial
simulation is limited only by the imagination of the trial attorneys and/or the social
scientist who assists them in evaluating the simulations. Unfortunately, to date there
have been mno truly scientific evaluations of the pre-trial simulation method.
However, the pre-trial simulation technique is very similar to the educational methods
used in many classrooms and in a number of continuing education programs for trial
attorneys. From an educational perspective "hands—-on" simulations clearly provides
trainees with a type of experience and feedback that is otherwise not generally
available. Pre—trial simulations carry the classroom methods one step further in that
they can provide systematic feedback about a particular case (in addition to general
skills of ad ~acy) and that feedback can come from individuals similar to those to
whom the case wi.ll actually be presented.

Is there anything I can do to evaluate my performance and my impact on witnesses while

the trial is actually underway?

Many trial- attorneys have had the experience of having a colleague assist them
at trial. Often these colleagues are used as sounding boards for what the attorney
plans to do in the courtroom and sometimes the colleagues can provide a running
commentary vreporting their dimpressions of how the trial is going. In recent years a
few social  scientists have carried this method one step further. Instead of having a
colleague observe the trial and report perceptions of the wilitnesses and the evidence,
the social scientists have used so-called ''shadow jurors' who sit and observe the

trial from the perspective of the actual jurors. Again, there have been no systematic
evaluations of the use of the shadow jury, but it is likely that if enough shadow
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IV. Opening Statements

More and more dindividual state courts are moving toward a limited voir dire. This
means that my opening statement will provide the jurors with their "first impression"

of me as an attorney. What can I do to create a good first impression, and how can I
counteract the effects of a bad first impression?

The research in the area of first impressions can be summarized as follows:
first impressions are lasting ones (Asch, 1946; Luchins, 1957a; Anderson, 1974; Jones
& Goethals, 1971), we have a tendency to weight first impressions mere heavily than
subsequent ones when making an overall evaluation (Anderson, 1965, 1974) and first
impressions invoke a theme or a schema which helps us organize further incoming
information about a person (Bartlett, 1932; Xatz & Braley, 1933; Lingle & Ostrum,
1981; Minsky, 1975) However, this process is not immutable. Through rather simple
instructions ©people may be able to overcome the biasing effect of first impressions
and can learn to attend equally to aspects of a person's behavior or dispositions
other then those perceived first (Anderson, 1974; Hendrick & Costantini, 1970;

. Luchins, 1957b; Stewart, 1965). From these findings several specific recommendations
can be made to practicing attorneys. )

First off, it is important to note that the first impressions bias can cut both
ways—-—-it may work for the attorney and it 'may work against the attorney. It is
possible

that making a good first impression during the opening will provide a kind of
"halo" effect. A good first impression in the jurors mind will serve to establish a
"positive context effect" in which subsequent behaviors are evaluated (Anderson,
1981).  Analogously, a good opening statement which demonstrates to the jury that the
attorney 1is a credible communicator may motivate jurors to give the attorney the
benefit of the doubt when they are asked to believe something rather incredible later
in the trial. Q0f course first 1impressions may work against the attorney as well.
Initial behaviors which lead the jury to believe that the attorney is not a credible
comnunicator may be difficult to overcome throughout the rest of the trial.

Juror first dImpressions of credibility are important not only for the attorney
but also for witnesses he/she may call to the stand. If the attorney is planning to
present a witness who will initially appear (perhaps because of personal demeanor) to
be a low credibility one, it may be useful to devise a questioning strategy that will
enable the witness to make a favorable first impression. For example, the attorney
could prepare the first few questions asked of the witness so that he/she may answer
in an affirmative, authoritatlive or enthusiastic way. It may also be useful to
prepare the jury for a witness who may be making an unfavorable first impression by
alerting ‘them to the potential biasing effects of first impressions in the opening
statement. The attorney should remember that the first impressions bias is a natural
one——people wunconsciously use first dimpressions as guiding ones and are seldom, if
ever, able to report on the undue influence of their first impressions on their

overall judgments. People can, however, if alerted and sufficiently motivated,
overcome this bias. -

How can I help the juror comprehend and recall the facts of the case and my arguments?

The opening statement can be used to

facilitate comprehension and recall of
witness testimony

and attorney arguments that will be presented throughout the course
of the trial. One way to facilitate information processing throughout the trial is to

provide jurors with a "theme," "story" or "schema" to which they can use to integrate
the facts of the case and the testimony of the witnesses (Bower, 1975).

Actions that are understood or comprehended in light of a goal are actilons' that
are remembered best and recalled most ‘accurately. Comprehension is nearly always
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highly correlated with recall (Thorndyke, 1977).

Without knowing the character's main goal we have difficulty recalling his/her
actions. Similarly, jurors unaware of the goals, plans, and motives of defendant's
victims or other witnesses called to the stand during a trial will have difficulty
remembering these character's actions, and reconstructing the sequence of events as
they allegedly transpired. The attorney can facilitate comprehension and recall of
testimony by providing the jurors with a theme or schema in the opening statement
with which to integrate and understand the testimony of witnesses who will be called
to the stand throughout the trial.

Insofar as the attorney provides jurors with a meaningful and comprehensible
story, complete with characters who are assumed to have specific goals and plans,
he/she may be contributing to the natural process by which jurors reason in
deliberation (Bennett, 1978, 1979). Facilitating Jjuror recall of trial testimony
requires that the lawyer immediately develop a plausible theory of the case and
effectively articulate that theory to the jury in the opening statement.

If I have a complex case with many facts and much testimony, what can I do in my
opening statement to facilitate better information processing and recall?

The vast majority of adults can only hold somewhere between five and nine bits
of information in short—term memory at any give point in time (Miller, 1956). However,
what seems to determine mow much information can be included in a single bit is the
meaningfulness of those bits. If people are presented with the following list of
letters, then asked to recall them, they will have difficulty remembering more than
seven or so: IATNRWFBSALG. But if the same letters are presented in a few
meaningful bits, such as ABC, NFL, TWA and IRS, most people will be able to remember
all of them. The dimplications for trial practice are obvious. Attorneys'
presentations and arguments will be most memorable if they can be summarized into five
or fewer weaningful themes or categories.

Once information is collécted into short—~term memory it must be transferred to
long-term memory in order to be retained for more than a few moments. There are many
factors which influence long—term retention. For instance, there is some evidence
that people find arguments cast in concrete, easily visualized terms easier to
remember and more persuasive than arguments cast in more abstract terms (Nisbett and
Borgida, 1975; Petty and Cacioppo, 1980). This clearly indicates that attorneys'
courtroom presentations will be best remembered when they focus on concrete facts
rather than abstract ideas. Although some trial practice textbooks emphasize primacy
effects, the notion that we remember best what we learn first, evidence suggests there
is an even stronger recency effect in most situations (Murdock, 1962; Petty and
Cacioppo, 1980). People seem to remember best what they learn last, second best what
they learn first, and least well of all what comes in the middle. This has clear
implications for the timing of presentations of particularly important points or
exhibits. Finally, rehearsal or repetition of major points may help people to
remember them as long as the points are complicated and the repetitions are few (Petty
and Cacioppo, 1980). Jurors may well resent an attorney who repeats a simple
argument, and many repetitions have 1little dimpact on improving recall beyond the
effects of a few repetitions.

But probably the most important factor that will facilitate long—term recall of
your case is its overall meaningfulness (Craik, 1979). When attorneys can tie up all
the disparate points and arguments in their case into a thematic story, long-term
retention will be greatly enhanced.

Social psychological research on the effects of message modality has
demonstrated that there 1s an interaction between message complexity and message
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modality. Complex messages are better remembered when written down, whereas a simple
message may be best remembered when spoken (Chaiken & Eagly, 1976).

;f the attorney has prepared an opening statement that is simple, with few
propositions or facts, jurors will probably remember it if it is spoken. For more
complex opening statements, however, it may be better to write down the major poinés
and post them where the jurors can see them while the attorney is making his/her
opening .statement. The attorney must, of course, determine from his/her opponent if
he/she intends to oppose the admission of such an exhibit in advance of making the
ope?i?g. Where no objection 1s anticipated, or where it seems probable that the
exnibit summarizing the testimony will be admitted dnto evidence, the attorney should
pres§ for wuse of the exhibit during opening statement. The sooner the jury is
provided with a graphic organization of the story of the facts, the more likely the

witness testimony, when presented, will be meaningful and the mo i i
: re likely th
testimony will be recalled during deliberation. ’ ¢ B

What about withholding my opening statement and the "principle of primacy,'" the idea

. that we tend to believe most deeply that which we first hear, and whichever side of an

issue 1is presented first will have a greater influence on opinion than an equally
strong but later presentation of the opposite side? kE

According to this reasoning, the prosecution automatically has the advantage in
a criminal case since he/she presents the first opening statement. We have already
discussed the social psychological research on primacy and first impressions of
personality. As we noted, the research in this area has established fairly
conclusively that there 1s a primacy effect for personality perception. The social
psychological research on primacy and persuasion is, unfortunately, less conclusive.
Vhlle ?eople commonly wuse the first bits of information they receive to form an
impression of personality, they are not always persuaded by the first arguments or
statements ‘they hear. In fact, there is some evidence to support the notion that what
is presented last, not first, will be most persuasive, particularly when there is a

long delay between the first and second presentation as would be the case if the
defense were to withhold his/her opening.

-

The social psychological research seems to suggest that if traditional
procedures were followed in the courtroom, with the prosecution presenting the first
opening statement and the defense following, a slight primacy effect would immediately
be obt?ined. On the other hand, if the defense were to wait and present his opening
later in the trial, the content of his opening may be better remembered by jurors

than the prosecution's opening and thus be more pers i
: uasive due t
(Miller & Campbell, 1959). g © fo recency effects

The message heard first is most effective. If, however, there is a time delay
between messages, the message heard last will be most persuasive; a substantial

portion of the first argument will be forgotten, but the second will be more fresh in
the reciplent's mind.

] If the defense delayed opening until later in the trial and jurors were quizzed
immediately after the defense's opening as to the effectiveness of both openings, they
would remember best and be persuaded’ most by the defense because of the long time
d?lay between the two. This, coupled with research which suggests that listeners are
willing to suspend judgment until they have heard both sides of an issue, should make
the attorney less hesitant about withholding opening statements.

The attorney contemplating  withholding = the opening should balance this
consideration against the missed opportunity of making a good first impression during
the opening statement. The other consideration for the attorney is whether or not an
opening statement 1s supposed to be persuasive at all. Legally speaking, the opening

50



W

-

statement must not contain any arguments for one side or the other. The issue of who
has the . persuasive advantage in this situatlion may not matter if one is not permitted
to be persuasive. 1In light of these considerations it is probably a good idea for the
attorneys not to concern themselves with persuasive impact in the opening. Instead the
attorney may be Dbetter advised to use the opening statement as a vehicle for making
what 1s to follow more meaningful and thus more memorable to jurors, making a good
first impression on the jury, and forewarning the jury about upcoming events.

It is possible in some jurisdictions for the attorney to waive his/her right to make

an opening statement, or for a defense attorney to withhold his/her opening until

after the prosecution has presented their side. What advice can the social

psychologist offer the attorney who is pondering withholding his/her opening

statement?

A fair amount of research has been conducted in the area of one versus two-sided
communications that seems applicable to this question. Since the criminal trial is a
forum explicitly designed to air both sides of an issue, and withholding an opening
allows jurors to only hear one side of an issue, social psychological research which

“examines the dimpact of hearing only one side of an issue may-provide some direction

for the defense attorney contemplating letting jurors hear only the prosecution's side
of the argument. ‘

People that oppose a particular position or who are at least aware of an
opposing position (the better educated) are more likely to perceive a one sided
argument as being biased and are more cautious about believing it (Hovland, Lumsdaine
& Sheffield, 1957). When people are aware that there are two sides to an issue
(precisely the situation the juror finds himself/herself in), a one sided presentation
is seen as a biased communication (Chu, 1967). One might argue that jurors, charged
with the responsibility of hearing both sides of an issue and rendering a fair verdict
would be willing to suspend judgment on one side's argument until both sides have
presented their case. Thus, the attorney who withholds his opening statement, until
the prosecution rests his/her case may not be putting himself/herself in as much
jeopardy as one might suppose.

"psychological Reactance" may be another reason why people are reluctant to
fully accept the conclusions of a one sided communication (Jones & Brehm, 1970).
Reactance 1s aroused when the pressure to adopt a certain position in a two sided
situation will be perceived as threat to the listener's freedom to decide and choose
for himself or herself. One way for the individual to restore feelings of freedom is
to adopt a position highly discrepant from the one sided position advocated (Jones &
Brehm, 1970; Sensenig & Brehm, 1968; Worchel & Brehm, 1971),
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V. Witnesses

I would, of course, 1like the jury to be persuaded to my point of view, and to be

persuaded by the statements of the witnesses I call to the stand. What factors have

been found to be important determinants of a source's persuasive impact on a listener?

Many variables have been found to be associated with a person's persuasive
impact. Most dimportant among .these are: credibility, attractiveness and power
(Kelman, 1961). People who are perceived to be highly credible, personally attractive
or wlo are in a powerful position are usually more persuasive when they deliver a
message (Hass, 1981; McGuire, 1969). The factors which underlie listener perceptions
of credibility, attractiveness and power have been investigated extensively, as have
the psychological processes by which credibility, attractiveness and pewer operate to
increase persuasiveness.

If a listener perceives a  source to be an "expert" on the topic at hand, and
"trustworthy" communicator he/she will deem the source a '"crédible' one. As a person
listens to an argument fiom a credible source, he/she begins to believe the message,
incorporate it into his/her value system or as social psychologists have termed it,
"internalize'" the mrssage, and the source has a greater persuasive impact on the
recipient of the message. A different process may operate should the listener be
exposed to 'a message from a "powerful" source. In this case the listener may simply
comply with the source's message or recommendation while not actually believing or
internalizing 1it. In the case of an "attractive" source the listener may "identify"
with the person delivering u message and thus be persuaded.

I would like my witnesses to appear credible when they are on the stand. I, too,

would 1like to appear as a credible source of information to the jury. What underlies

listeners' judgments about the credibility of the source of a communication?

The primary determinants of credibility are expertise and trustworthiness. "A
credible source is one who 1s perceived to have information that is 'correct' and who
is perceived to be willing to communicate¢ that information without bias" (Hass, 1981;
Hovland, Lumsdaine & Sheffield, 1949; Hovland & Weiss, 1951; Sherif, 1935).

Further research has established that if a sourcc is perceived to have something
to gain from the position he/she is advocating he/she will be perceived as less
trustworthy and the message will be less persuasive (Walster, Aronson & Abrahams,

1966). In one experiment, for example, subjects listened to a convicted criminal
argue in favor of a stronger police force, and a prosecuting attorney argue for more
Jenient sentencing of criminals. The results indicated that- subjects were more

persuaded by messages coming from sources who appeared to be arguing against their
self interest. Another study found that if advertisers admitted that their products
had weaknesses, listeners rated the remaining claims as more believable (Settle &
Golden, 1974). )

Studies have shown that listener perceptions of expertise also determine whether
a source will be believable (Aronson, Turner & Carlsmith, 1963; Cook, 1969; Sternthal,
Dholakia & Leavitt, 1978; Sternthal, Phillips & Dholakia, 1978).

There are several other factors that wmay limit the impact of even the most
expert and trustworthy communicator. Two of these are: the discrepancy between the
listener's position on an 1ssue and the position advocated by the source, and the
level of listcner involvement with the communication topic (Aronson et al., 1963;
Bochuezr & Insko, 1Y66; Insko, Murashima, & Saiyadain, 1966; Johnson, 1966; Peterson &
Koulack, 1969). The crucial difference between high and low credibility sources is
the point at which a 1listener's belief begins to dip back down to the pre-message
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.psychological findings in source credibility.

level., The high credibility source is able to produce more belief change even though
his position may be further away from the listener's than the low credibility source,
but only up to a point. Even the most credible souree cannot produce belief change if

he/she advocated a position that falls outside of the listener's "latitude of
acceptance' (Sherif & Sherif, 1967).

If a listener is personally involved with an issue, the impact of a source's

credibility will also be reduced (Aspler & Sears, 1968; Rhine & Severance, 1970;
Sherif & Hovland, 1961; Sherif, Kelly, Rodgers, Sarup, & Tittler, 1973). When an
issue is important, people are more motivated to consider it thoroughly.

Consequently, people are less likely to accept the message at face value just because
it comes from an expert and persuasion will be affected more by the content of the
message than source (Petty & Cacioppo, 1979).

The implications of this research for the <criminal trial lawyer are quite
straightforward. To appear credible, the attorney must convince the jury that he/she
is an expert on the case and that he/she can be trusted. The way to become an expert
on the case is to prepare extensively before the trial. This advice should come as no
surprise to most successful practicing attorneys. There is nearly unanimous agreement
both among practicing attorneys and authors of trial practice handbooks that the bulk
of the case is won before the trial in the preparation stage. Several handbooks offer
useful organizational methods for dinsuring that every aspect of the case has been
thoroughly prepared before the advocate steps into the courtroom. We will not discuss
these organizational methods here but refer the interested reader to some of the more
recent handbooks available on trial practice.

Trustworthiness can also be viewed as a matter of preparation. The attorney
should know before the trial what portions of his/her case will appear weak or
unconvincing to the jury. It may be an effective strategy to immediately and directly
admit these potential weaknesses to your jurors. This will serve two purposes. First,
it will diffuse the impact of the discrepancy or inconsistency when the prosecution
brings it forward, as he/she inevitably will. Second, the social psychological
research suggests that admitting the weakness, even if your opponent does not bring it
up, may make you appear to be a more trustworthy and credible communicator. Thus,
when the attorney asks the jurors to believe him/her concerning a more critical

argument or piece of testimony later in the trial, they may feel that he/she is
trustworthy enough to do so.

It is useful for the attorney to remember the qualification stemming from social
First, to the extent that jurors take
seriously, they will hopefully be attending more to the content of
argument or testimony than to the source. The research suggests that
when people are involved with the message they are hearing, they attend more to the
message than to the source of the message. The suggestion that the attorney attend to
the dimpressions of expertness and trustworthiness he/she may be making does not imply
that the content of the message can be neglected. In this same vein it is useful for
the dttorney to keep in mind that no matter how much expertise and trustworthiness
he/she conveys, it will do little good if the attorney is advocating a position that
is . highly discrepant from the jurors' own position on the matter (i.e., it may be
impossible to convince a male chauvinist juror that rape is an act of violence and not
sexual in nature). The important point here 1is that the message and the source
combine to create persuasion in the listener. Obviously, a convincing message from a
credible communicator will be highly effective. An unconvincing or ill-thought out
argument will probably not sway jurors no matter how credible the speaker.,

their obligations
the statement,

What about the other source factors, besides credibility, that will affect whether or

not my witness will persuade the jury to his or her point of view?
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Another major factor which affects the source's persuasive impact is
attractiveness, Attractiveness has generally been defined in two ways by social
psychologists who study persuasive communication: (1) as perceived physical
attractiveness or the _physical beauty of the source of a message (Snyder & Rothbart,
1971); and (2) as the communicator's perception of his similarity to a communicator
(Back, 1951; Berscheid, 1966; Brock, 1965). Research has demonstrated that physically
attractive individuals are generally, but not always, more persuasive than
unattractive ones. Research on similarity has yielded more consistent results in the
direction of greater persuasiveness. The reasons attractive individuals are more

persuasive are fairly simple: we naturally try to identify with attractive people, we

like them and consequently are more likely to agree with what they say. The idea that
people we can identify with are more convincing than people we can't identify with has
not

escaped the attention of trial practice lawyers. Morrill (1973), for example, in a
discussion of jury selection techniques, states:

The same membership (as the defendant) in a club,
occupation, or some other ethnic group should be considered as a favorable
mark. There can be invaluable background experiences that would create a
tendency to identify with a party. Because of the unlimited possibilities

here, with practice and thought, the lawyer will find himself selecting a
better juror to try the facts of his case (p. 19).

church, community,

What makes a person physically attractive?

Social psychological research has
tended to confirm most

of our common sense notions of physical attractiveness. For
example, mest people think excessive weight is physically unattractive (Lerner &
Gellert, 1969). People who smile often are also judged attractive (Kleinke, Staneski
& Berger, 1975). More importantly, however, social psychologists have demonstrated
that an observer infers a wide range of positive attributes to the physically
attractive individual. We assume that physically attractive people have a more
pleasant personality are more successful in their occupations, have better marriages,
are more intelligent, friendly, competent and warm (Cash, Begley, McCown, & Weise,
1975; Dion, Berscheid & Walster, 1972; Marks & Miller, 1980; Snyder, Tanke, &
Berscheid, 1977). We also assume that an attractive person is more outgoing, high in

self-esteem and that the attractive person's attitudes are similar to our own (Adams &
Huston, 1975; Schodel, Fredrickson, & Knight, 1975).

Some of these stereotypes about attractive people turn out to be  true.
Physically attractive children do have higher levels of self-esteem than unattractive
children (Maruyama & Miller, 1975). Physically attractive people are also less shy,
more assertive more socially skilled and better adjusted (Cash, Kehr, Polyson, &

Freeman, 1977; Curran & Lippold, 1975; Goldman & Lewis, 1977; Jackson & Huston, 1975).
In fact, nearly the only disadvantages to being attractive are that one is perceived
to be

more likely to engage in extramarital affairs and more likely to be judged vain
or egotistical by others (Dermer & Thiel, 1975).

Physically attractive defendants are also treated more leniently by jurors in
simulated . trial experiments. McFatter, for example, compared physically attractive
ana unattractive individuals across ten different crimes (McFatter, 1978). He found
that even when mock jurors were provided statements stating that defendant was gullty
they still gave attractive persons more lenient sentences than unattractive ones.
Efran and others have found that physically attractive male and female defendants
received lower guilt ratings than unattractive defendants (Efran, 1974). This
advantage may disappear, however, when the defendant is perceived to have used his or
her attractiveness to facilitate the crime (Dane & Wrightsman, 1982) or when jurors

are given specific instructions to 1ignore defendant attractiveness when reaching a
verdict (Friend & Vinson, 1974). '

Similarity between the source and the recipient of a communication. also
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influences attraction and persuasibility. The more similaf the soche and recip%ent
the more persuasive influence the source has on the rec%plent. Social psycﬁologlsts
have found, for example, that a stranger who expressés similar attitudes is llked-mofé
than one who expresses dissimilar attitudes (Schachter, 1851). The rglationshlp is
quite straightforward and one of the most consistent %n s?cial psychological research.
As the proportion of similar attitudes increases, liking increases (Schonemann, Byrnei
& Bell, 1977), and this relationship holds for childrenf colleg? stuqents, high sihoo

drop outs and senior citizens (Byrne, 1971). While 1liking dis nearly a wags
facilitated by greater similarity, persuasion is somewhat more complex. For attituhe
change to occur, communicator—communicatee similarities must be re}evant to the
influence attempt. Irrelevant similarities have little effect on persuasion.

In’ summary, physically attractive people are perce%ved as more ?ntelligent,
competent, successful, and friendly and, some of the time, @ore b?llevable thi;
unattractive people. Second, if the recipient of a message perceives hlmself/hérse
to be 'similar to the source of the message along dimensions that are rel?vant to the
communication topic at hand, the source will be liked betteF énd ?e pchelved as more
convincing. This research, particularly the findings on 31mllaf1ty, is important ;o
the trial practice attorney for what it suggests not to do ?t trial. ?or example? t
is probably fruitless for the attorney to try Fo deterylne the attltuqesf tra;ts,
background, characteristics, occupation of the jurors in hopes of flnqlng those
characteristics similar to the defendant with which & jurors can 1den§1fy. O?ly
attitude similarity which dis specifically related or pertinent to the topic or cr%me
at hand would be of any use. We would dare say if the attorne¥ 'coulq ?etermlne
before hand that the juror will agree with the defendant's specific opinions, the
prosecutor in the case probably would have plea bargained the case long before-lF came
to trial. The advice not to worry about general juror attltudes.not spec1f1ca%1y
related to the issues of the trial is directly contrary Fo the advice of some trial
practice handbooks. To quote one of the most recent publications:

The key to effective jury selection lies first with one's ability to select
jurors  who are 1like the client and can identify with that clie?t. . e e
Therefore the profile (of the juror) should first be developed to mirror the
client and his characteristics. The profile should include trai?s,
characteristics and elements of psychological make up that will be receptive
to the client and the evidence presented (Berscheid, 1966, pp. 410-411).

While it is doubtful that trying to match defendant with juror.will.render the
defendant more believable, the "power" of personal attractiven?ss (defined in terms of
similarity or physical attractiveness) should not be underestimated ?y Fhe a?torney.l
As we have noted, there are a substantial number of'research flndlng§ in soc%;l
psychology which dindicate that the physically attfactlve att?rney or witness wi
probably have an advantage in terms of juror 1liking, raF1ng§ of compgtenceE
attribution of success and adjustment and other positive attributions. In light o
this it 1is probably unwise for the attorney to call the defendant or other witness to
the stand without making some attempt to blunt the impact of immediately ?oticeable
characteristics = that are vastly dissimilar to jurors' (i.e., dress, hair length,
obvious indications of social status, etc.). To fail in th%s regard may result in
unnecessary bias <against the client even though his testimony may be extremely
credible. Likewise, the attorney 4is probably safe in not hesltating to bring a
physically attractive witness to the stand.

Which witness factor is more important —— attractiveness or credibility?

Recent research suggests that it is not enough simply to be attractive. Under most
conditions attractive sources also have to possess expertise and{or provide supportéyg
arguments in order  to persuade an audience (Horai,; Naccari & Fatoullah,ll9 i’
MeCrasky, 1970). Maddox and Rogers (1980), for example, conducted a more clearly
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designed experiment than the experiment by Norman (1976) which found that experts
needed to present several arguments for his opinion to be accepted while an attractive
source can simply state his belief without supporting arguments -and be equally
persuasive. These researchers failed to find support for the idea that the impact of
an attractive source does not depend on the number of supporting arguments. Maddox and
Rogers found that even though the attractive source in their experiment was evaluated
as more sociable, interesting, warm, outgoing, poised, strong, responsive  and
interpersonally attractive (findings consistent with previous research), he was not
more persuasive. In fact, Maddox and Rogers suggest that subjects are unwilling—EE
succumb to influence attempts made by excuptionally beautiful or ugly sources (e.g.,
"He was so ugly I tried to bend over backwards to evaluate what he said fairly™).
These authors suggest that there 1s a curvilinear relationship between attitude change
and attractiveness. Moderately attractive individuals may be more persuasive than
either extremely attractive or unattractive persons.

To further complicate matters, it 1is probably true that attractive individuals
have also learned many behaviors that 'make them appear more credible than an
unattractive person even though they may both be delivering essentially the same
message. Chaiken (1979) has conducted a field = experiment which illustrates this
point. Chaikén compared attractive and unattractive sources in actual interpersonal
persuasion situations (those situations not artificially constructed in the
laboratory). She found that attractive communicators were better comnunicators, had
attained greater 1levels of education, and were more confident than unattractive
sources, Chaiken suggested that many of the behavioral characteristics of attractive
sources make them appear credible and help facilitate internalization of the source's
position as well as produce persuasion through identification. This study and the
others we have cited in this section suggest that it is not easy to.determine exactly
how an attractive source persuades the listener to his/her position. Part of the
process may entail listener identification with the source and part may entail the

behavioral characteristics of the attractive communicator which render him/her more
credible.

From a practical point of view these qualifications to the research on
attractiveness should present the trial practice attorney with few difficulties.
First, the evidence to date suggests that the unattractive defendant or other witness
may be liked less, but will probably be just as believable as the attractive witness
provided he/she communicates well. Secondly, in keeping with our earlier theme of
making the juror a better information processor, it is heartening to realize that even
beautiful attorneys and witnesses still need to bolster their messages with sound
arguments in order to make them believable. The attorneys need not worry that simply
because a beautiful witness says it, the jury will believe it. Thirdly, the research
which has found that attractive people are also more skillful communicators should
further encourage the attorney with respect to putting the attractive witness on the

stand, No matter what the witnesses' testimony, if he/she is attractive it may at
least be skillfully communicated.

Are there any characteristics of the witness's style of delivery or my own style. that

may influence credibility?

The style with which a speaker delivers a message has been found by psychologists
and communication researchers to be related to listener perceptions of speaker
credibility, dynamism, and persuasiveness. Some of the most notable features of a
compunicator's style are: the speed or rate of speech (e.g., the number of words
spoken per minute); powerful vs. powerless speech styles; and the number or rate of
non—fluencies presented by a speaker. We will discuss each of these in turn. '

The cultural stereotype of the fast talker is not a good one. The old saw is that
the fast talking salesman, for example, seems slippery and shallow {MacLachlan, 1979).
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Trial practice attorneys are often not sure of the pace at which they should proceed
during the trial, and trial practice handbooks often offer contradictory advice.
Morrill (1973) for example, advises the practicing lawyer:

It should be a general rule that whenever an extremely favorable point is
made, or a telling blow is given to the other side, all systems should be
"go" so that the case will be in the hands of the jury as soon afterwards as
possible.

But, in the same paragraph, Morrill admoniches the lawyer:

When making a favorable point, travel slowly so that it will "stick.'" This
is comparable to writing it on stone rather than in water (p. 42). '

The social psychological research has demonstrated that faster talkers are
perceived as more persuasive and that listeners learn more from faster talkers in a
given amount of zime (Miller, Maruyama, Beaber & Valone, 1976). The point is that the
average listener can comprehend a message much faster than a person can speak it at a
normal rate. Furthermore, MacLachlan has determined that message retention is also
greater for subjects who have listened to accelerated messages.

Social psychological research has also been directed toward other paralinguistic
message factors., Miller and Hewgill (1964) have reported that as the number of
nonfluencies (vocalized pauses such as "uh" or repatitions) present during a speaker's
delivery increases, the lower the speaker is rated by listeners for credibiiity,
dynamism and competence. Lind and O'Barr (1979) have found that when people fall into
"powerless language modes" including: the use of "hedges" ("I think. . .," "maybe. .

,' '"perhaps'); rising intonation at the end of a sentence; use of intensifiers ("I
was very angry" rather than "I was angry"); and a high frequency of references to
authority figures; they are perceived as less believable, less intelligent, less
competent, less likable and less assertive.

What do these findings imply for the attormey's in court behavior? First, it would
seem that jurors will respond favorably to the attorney's opening statements and
closing arguments if they are delivered at a rapid pace. The attorney who is speaking
at a faster rate probably does not need to be overly concerned about the jurors not

comprehending his or her arguments (at least with respect to the rapidness of

delivery, they may be incomprehensible for other reasons). Second, as any good high
school speech instructor would advise, it is probably a good idea to train oneself to
avoid vocalized pauses --the most common of which is the sound "uh''--between sentences
or thoughts. Finally, a more powerful speech style 1s a more convincing one. The
attorney should, whenever possible, come directly to the point and not hedge his or
her points with extensive qualifications., The same holds for witnesses the attorney
calls to the stand. The witness should be encouraged to answer questions in the most
direct and powerful way possible. All of these are relatively simple behavioral
modifications that can probably be easily adopted by the attorney and witness with a
minimal amount of practice.

There has been some interesting research conducted on the effects of witness
speech styles in addition to the work we previously cited on powerless vs. powerful
modes of speech by 0'Barr and his colleagues (Lind, Erickson, Conley & O'Barr, 1978).
In particular, the research on the effects of narrative versus fragmented styles of
speech and hypercorrect versus formal styles of speech may apply to the testimony of
both expert witnesses or any other witness. O'Barr and colleagues (0'Barr, 1982)
define "formal speech” as that which continues basically standard usages and does not
include wunnecessary technical or "quasi~technical" vocabulary —=- the characteristics
of '"hypercorrect" speech. Formal speech is also less wordy than hypercorrect speech.
A person speaking in-a hypercorrect versus a formal mode may, for example, substitute
the terms "seventy-two hours" for "three days," the word "comatose'" for "unconscious,"
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"transport'" for "move" and substitute phrases such as "the patient was not ambulatory"
for 'Mrs. Davis was not able to walk." O'Barr and colleagues (0'Barr, 1982) taped the
testimony of witnesses who engaged in hypercorrect speech in several actual trials.
The investigators then reconstructed the witness testimony replacing the hypercorrect
speech forms with the more standard or formal forms while keeping the content in both
tapes constant. Two groups of mock jurors then listened to one or the other tape. The
subject-jurors evaluated the "hypercorrect" witness as significantly less convincing,
competent, qualified and intelligent than the witness who used the standard form.

The same technique was wused by O'Barr to study the effects of narrative U.S.
fragmented speech styles in witness testimony (O'Barr, 1982). 1In the narrative style
the witness volunteers an answer which is detailed and which provides the listener
with facts not specifically called for in the question. For example, O'Barr gives the
followiqg courtroom example of the narrative style:

Q. Now, -calling your attention to the twenty-first day of November, a Saturday, what
were your working hours that day?

A. Well, I was working from, uh, 7 a.m. to 3 p.m. I arrived at the store at 6:30 and
opened the store at 7:00 (p. 76).

In contrast, a fragmented style of speaking in the courtroom may look like the
following:

Q. Now, calling your attention to the twenty-first day of November, a Saturday, what
were your working hours that day?

A. Well, I was working from 7 to 3.
Q. Was that 7 a.m.?
A. Yes.

Q. And what time that day did you arrive at the store?
A. 6:30, |

Q. 6:30. And did, uh, you open the store at 7 o'clock?
A. Yes, it has to be opened by then.

Lind, Erickson, Conley and O'Barr (1978) found that when subject—jurors judged the
witnesses for social dynamism and competence, witnesses with a fragmented style were
viewed less favorably.

O'Barr  (1982) offers the trial practice lawyer and his witnesses several
strategies based on the research findings. First, he advises the lawyer in light of
the research on narrative styles:

Allow more opportunity to one's own witnesses on direct examination to give
longer, mnarrative versions of their testimony. . .

Avoild interrupting your witness whenever possible. Interrupting a
responsive answer may be a damaging as (any anticipated damaging) content of
the answer.

To this advice we may add, in light of the research on hypercorrect speech, that the
attorney should carefully prepare with his/her witnesses beforehand, especially expert
witnesses, to eliminate the possibility of damaging the witnesses' testimony through
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negative juror evaluations. A listener will probably more favorably rate a witness
who does not wuse an artificially precise or pseudo-scientific speaking style. The
expert should be cautioned to avoid unnecessary jargon. We may add the speculation
that the attorney him/herself may also suffer negative evaluations for excessive use
of legal jargon elther when questioning witnesses or during other phases of the trial.

So - far we have been discussing what social psychologists have called "paralinguistic"

aspects of witness testimony, that is, factors associated with the tone, rapidity or

general speaking style of the witness. Are there other non-content elements of a
witnesses' style of delivery that may affect witness credibility?

Social psychologists have compiled
behaviors which enable a person to:
persuasiveness and

a large body of research on those non-verbal
create a favorable impression, increase
convey a sense of expertise and trustworthiness., Social
psychologists have also investigated ' those nonverbal behaviors that may lead an
observer to conclude that an actor is trying to be deliberately deceptive. Both of
these areas of inquiry may provide the trial attorney with useful information about
~the nonverbal behavior of his/her witnesses when on the stand which may enhance the
jury's perception of the witness in a favorable light, and useful information about

those witness behaviors which may serve to undermine the credibility of an honest
witness before the jurye.

Nonverbal behaviors are extremely important in impression formation, particularly
with respect to perception of credibility. Mehrabian and Werner (1967) found that as
much as ninety—~three percent of the variance in impressions about other people was
accounted for by non-verbal information alone. Although other researchers (Ekruda,
Friesen, O©O'Sullivan and Scherer, 1980) have suggested that the actual level of
influence is much lower, the fact remains that these non-content aspects of
communication do influence our perceptions of other individuals and their role may be

even more acute in courtroom settings where persons are intentionally asked to make
judgments about witness credibility.

First, let's

talk about those nonverbal behaviors that . can facilitate a favorable
impression. One

of the most persuasive findings in the nonverbal literature has been
the finding that gaze or eye contact results in favorable evaluations. An individual
will be judged to be more likable, pleasant, and interesting as he/she engages in
greater amounts of eye contact (Scherer, 1974). 1In fact, in a courtroom simulation
study Hernsley and Doob (1978) found that witnesses who averted their gaze from the
questioning attorney when testifying were perceived as less believable and the
defendant for whom they were testifying was more likely to be judged guilty

Researchers have
or persuasiveness are
observers.

also determined that one of the primary aspects of believability
non—verbal behaviors that communicate a sense of confidence to
Maslow, Yoselson, and London (1971) for example, videotaped law students
presenting views about a case in a kinesically confident, doubtful, or neutral maunner.
The experimenters then presented these videotapes to three groups of subjects.
Subjects who saw the kinesically confident presentations were more likely to rate the
defendant in the <case as not liable. What sort of behaviors lead an observer to
conclude that a speaker is confident? La Cross (1975) and Edinger and Patterson
(1983) suggest that smiling, positive-head nods, hhand gesticulations, eye contact,
direct (0 degree) angle of shoulder orientation and 20 degree forward body lean.
Conveying a sense of expertness can also be accomplished through non-verbal channels.
Siegel and Sell (1978), for example, found that judgments of expertness 1in a
counseling situation were positively related to certain non-verbal behaviors such as
increased eye contact, shoulder and body lean, and hand gesture directed toward the
client. Objective indicators of expertise, such as the presence of diplomas and state
licensure certificates in the Siegel and Sell experiment in combination ‘with
non—~verbal indicators results in the highest level of expertness. In the related work
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“(1974) have found, for example, that the

~

on the effectiveness of non-verbal behaviors in counseling situations, Claiborn (1979)
has demonstrated that subject perceptions of expertise, trustworthiness,
attractiveness, and greater ablility to influence others was related to non—verbal cues
such as head nodding, eye contact and hand gestures. ' An expressionless face with
little head nodding, eye contact less than half the time, and no gestures resulted in
observers deeming the counselor less trustworthy and less expert.

Implicit in all of this research is the idea that non-verbal behavior is an
important factor - in any persuasion of social influence situation. Second, non-verbal
behaviors are not necessarily unconscious body or facial movements spontaneously
emitted by the actor. As Edinger and Patterson (1983) point out non-verbal behaviors

can be deliberately involved or purposely presented by one person in order to
influence another.

What does this area of inquiry have to offer the trial practice attorney interested in
presenting his/her witness in the most favorable light possible?

The research to date indicates that there are

behaviors that are important in fostering impressions of expertness, attractiveness,
and  persuasiveness. These behaviors usually involve eye gaze, head movement, and hand
gesturing. The dindividual who looks directly into the eyes of another, nods
frequently, and expressively gestures while making a point will generally be more
convineing than a less animated individual. These findings imply that the attorney
may profitably spend his/her time preparing a witness not only to present his/her
testimony as accurately as possible but as expressively and enthusiastically as
possible through the wuse of those non-verbal behaviors that facilitate listener
impressions of persuasiveness and expertneéss. On. a practical level this would
probably entail pre—~trail activities that would allow the witness to beconme
sufficiently comfortable with his/her testimony and courtroom procedures so that those
non-verbal behaviors associated with impressions = confidence, enthusiasm, and
expertness will naturally be emitted by the witness when called to testify.

several specific non-verbal

What can the attorney do if his/her witness appears untrustworthy even though he/she
is telling the truth?

So far we have discussed one important dimension of witness credibility — namely,
competence, expertness or persuasiveness. The other important component of
credibility, as we have noted previously, is trustworthiness. The witness may be
suspected of offering untruthful testimony by the jury because of the ‘exhibition of
certain non-verbal behaviors associated with non-trustworthiness and deception.
Social psychologists (Ekman and Friesen, .1969) have been concerned for some time with

those behavioral cues associated with deception. In a survey of this literature
Miller and Burgoon (1982) conclude that the dissembling individual tends to use a low
level of

‘ eye contact, has a relatively high pitched tone of voice (compared to his or
her normal pitch), hesitates and pauses when speaking, and appears nervous and
fidgety. On the other hand, trustworthiness is indexed by increased eye contact,
closer interaction distances, few hesitations or pauses in speech, and illustrative
gestures. Other non-verbal cues have been found to discriminate between deceptive and
honest presentations. Harrison et al. (1978) reported that subjects who were truthful
responded more quickly and gave shorter answers to questions than subjects who were

being deceptive. Further, observers tend to perceive hesitant and lengthy answers as
deceitful despite their actual veracity.

Although these non-~verbal behavicrs are exhibited when a person is actually lying
or telling the truth, further research suggests that people are usually not able to
detect actual deception because they rely too heavily on facial expressions as cues to
deception whereas bodily cues may be more accurate indicators. Ekman and Friesen

typical observer is about sixty-—four percent
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. abogtiicertain types of victims. However, jurors may still hold certain stereotypes or
prejudices aboult sexual assaults themselves, which could lead to less than objective
. judgments despite their attempts to focus on the case facts,

accurate (only fourteen percent better than 'expected by chance) in detecting deception
from wvisual cues. Miller and Burgoon (1982) estimate that the mean accuracy rate
across all studies in their review is about fifty-five percent, only five percent
above  chance. A field study by Kraut and Pue (1980) provides an excellent
1llustration of peoples' inability to detect actual deception. These researchers
recruited airline passengers to participate in a customs dinspection. The
experimenters gave half of the passengers ''contraband” and were submitted to
questioning by actual customs officials. The questioning sessions were videotaped and
later shown to student subjects who were asked to guess which subjects should be
searched. The results indicated that neither the students nor the customs officials
could identify which passengers were lying when questioned about contraband.

These research findings suggest that the attorney may have a serious problem with
the witness who displays non-verbal behaviors associated with deception. Jurors are
no more accurate than other lay-persons at judging when an individual is lying and are
just as susceptible to the misconceptions about those non-verbal behaviors that are
typically believed to dindicate 1lying but which may have little actual relationship
with actual deception. The attorney may be faced with a decision of putting a client
witness on the stand who will display to jurors many of the ‘behaviors associated with
deception when, in fact, the truthful client is only displaying nervousness. There
are several things the  attorney might do to reduce the chances that the jury will
unjustly infer deception because of a witnesses inappropriate demeanor: instruct the
witness to answer questions immediately without pause and to give brief precise
answers rather than lengthy explanations; instruct the witness to engage in maximum
eye contact with the questioning attorney; instruct the witness not to fidget or make
unnecessary movements while on the witness stand; and finally, encourage the witness
to present themselves with a mild amount of enthusiasm and gesturing.

How do characteristiecs of the victim, such as physical attractiveness or social
standing, influence jurors' judgments?

There have been many studies in which characteristics of rape victims, such as
whether or not they were married, employed, physically attractive, or sexually active,
have been varied (See Albin, 1977; Deming & Eppey, 1980; Krulewitz, 1982, for
reviews). However, virtually all of these studies have been conducted in rather
contrived laboratory settings, where people receive relatively little information
about the rape and the rape victim. As such, they would seem to have only limited
application to jurors' judgments 4in trials. In addition, They have produced very
inconsistent results: some times more respectable victims or more attractive victims
are blamed more for the assault, and sometimes less. If characteristics of the victim d
do influence the judgments of others, they do not appear to do so in any consistent
manner.,

Do features or characterlstics of the assault itself influence juror judgments? 1

There are both better and more consistent findings in this area. Generally
speaking, features of the assault which would make the victim's possible agreement or
voluntary involvement in the incident less likely have been found to be consistently
associated with less  blame for the wvictims and more blame or longer preferred
sentences for the accused rapists. Sexual assaults that involve more violence, are
committed by strangers, and are not preceded by potentially provocative behavior on
the part of the victim such as hitchhiking or being alone in a bar are judged as more
stressful and provoked by the victim and more worthy of punishment for the defendant
(Field, 1978; 1979; Krulewitz & Payne, 1978; Krulewitz, 1982). Given that little
consistency has been found in studies looking at the effects of victim characteristics
on others' judgments, but there 1s consistent support for the nature of the assault
influencing such judgments, this combination of research indicates that others tend to
judge rapes on the basis of the facts of the case rather than pre—existing beliefs
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