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not be as serious a problem as the quality of patient care.

city for cases involving program suspension and,
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fee-for-service éystem, a related issue needs to be resolved if prepaid sys-

tems are to succeed. If some doctors overtreat under a fee-for-service sys-

tem, what evidence is there that they would not undertreat in a prepaid

system? New control mechanisms would be needed to ensure that patients

receive adequate medical care. Cost control uhder a prepaid system would

Perhaps more

importantly, the medical profession would have to define carefully what

"acceptable medical care" entails under a broad range

order for such a system to succeed in providing for the needs of the poor.

Further Strateagies

There are other strategies short of restructuring of the reimbursement

system that probably' could help to control fraud and abuse. Heavy publi-

more importantly, crimi-

nal conviction 1ikely could achieve general

deterrence. This might also

actijvities. Publicity, while perhaps of 1little or no consequence %o out-

richt th1eves, could influence marginal conformists znd those who skim small

emounts of money from aid programs. It might also produce beneficial results

by making-the population more aware of criminal and abusive practices in

medical programs and thus generate new cases. Such effects are likely to

be temporary, however, following directly after major newspaper coverage.

Constant publicity may, in fact, reduce the effects of the intervention by

making such cases so commonplace that they no longer serve as eye openers

to either providers or the general population.

Moreover, ‘some providers

may feel that it is safer to cheat following a "big case," since the govern-

ment may have already depleted its resources. Time-series analyses of the
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possible effects of publicity using weekly or monthly billing patterns both

before and after highly publicized cases would be useful for assessing

publicity as a control tool.

Lastly, government agencies could be given greater sanctioning capa-
city through restructuring regulations and increasing their powers for in-

"Shopping" providers 1is currently hampered in many states by

laws which allow it only under special circumstances. In addition, access

to- provider records 1is oftentimes problematic and cumbersome. A recent

government report (U.S. House of Representatives, 1282:102) which examined

state Medicaid Fraud Units recommended that the Congress should enact legis-
Yation requiring the states and providers to give Medicaid Fraud Units access

to provider records as a condition of receiving Medicaid funds.,
There are' no unqualified solutions to the prob1ems of fraud and abuse

1n government m=d1ca1 programs, just as there are no true solutions to the

problem of crime in general. Policing the medicel programs involves a com-.

plex and delicate set of both intra- and interorganizational relationships.
The preceding discussion has suggested mejor areas that need to be more

fully explored by systenat1c research ‘ore definitive conclusions concern-

ing the efficacy of legal and organizational interventions could then be

drawn.

Conclusion

In his initial statement of the concept of white-collar crime, Edwin
H. Sutherland used medical professional practices as one of the bases of his
theoretical work, Sutherland (1940:3-4) noted:

In the medical profession, which is here used as an

example because it probably displays less criminality
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than some other professions, are found illegal sale of
alcohol and nar¢otics, abortion, illegal services,

unnecessary treatment, fake specialists, restriction

of competition, and fee splitting.

It is arguable today (and perhaps it was then) that the medical pro-
fession displays less violation of the law than other professions. For
one thing, the fees of doctors are extremely difficult to trace, and it is
suspected by thg Internal Revenue Service that there is widespread tax
cheating by aoctors, largely in the form of unreported income (Stern, 1964).
One survey of a‘ small sample of New York physicians who had received more

then $30,000 from Medicaid found that half of the group has fai]éd to report

as much as half of.the amount on their tax returns (Stevens and Stevens,
1874).

-

Focus on the fraud perpetrated by medical practitioners highlights a

well-educated group of persons whpse violations cannot be 1aid to the malaise:

created by poverty, inadequate socialization (though madical school training

micht be found deficient in the inculcation of adequate ethical standaﬁds)

or similar "explanations"

of more traditional kinds of criminality. Recent

studies of white-collar crime have been entangled in attempts to dissect

the symbiosis between organjzations and their executive employees. There are
analytical problems involved in differentiating between, say, an automcbile

manufacturer and its vice presidents when the company is accused of the

perpetration of white-collar crime. Are organizations, the issuve goes,

something other than a mere combination of their operating personnel, or
should the analysis focus exclusively on the actor, as if he or she were

operating in a less embracive contextual environment? Doctors, as individual

entrepreneurs, allow for easier comprehension of personal acts in regard to
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laws relating to white-collar crime,

Deviance among professionals has not been a major area of research in

sociology or criminology. Lanza-Kaduce (1880) has recently defined profes-

sional deviance in terms of violating the “public service norm." In this

sense, physician abuses in government programs constitute a clear example

of professional deviance. We have discussed this form of professional de-

viance in terms of factors which may contribute to its occurrence, particu-

larly the law governing the structure and control of the behavior. We have

also discusséd remedial policy options. Medical fraud is notably important

as an issue of.1aw and public policy because it involves, most fundamentally,

matters of 1ife and desth. "He have proved conclusively,”" one official we

interviewed noted, "that the one who is defrauding the program is aiso de-

frauding the patient because he does not providg the services that are needed

or does so only perfunctorily at best" (Bailey, 1982).
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FRAUD AND ABUSE BY PSYCHIATRISTS AGAINST
GOVERNMENT MEDICAL BENEFIT PROGRAMS

Psychiatrists constitute a particularly large proportion of medical practitioners in
the United States: who are convicted of charges involving fraud against government
medical benefit prégrams.‘ There &re about 378 ,000 practicing physieians in the country;
of these approximately 8 percent are psychiatrists (1-). Since the advent in 1867 of
Medicare and Medicaid, the nation's major health benefit programs, through 1982, 147
physicians have been suspended from program pe;.rticipation because of fraudulent Argg

abusive practices (2). Checking the names of suspended doctors with state licensing

" boards and the American-Medical Directorv, we found that psychiatrists represent 18.4

percent of that total. The largest number of suspensions have involved general family

practitioner's' (27 percent), but this total is approximately the same as their

_representation in the practitioner population. The same is true for the three specialitie's

whic‘n.follow psychiatry in suspensions: General surgery (11%); Internal Medicine (7.5%);
and ObstetricSYGynecology_ (79%).

Fraud end ebuse have never been definitely distinguishef by government authorities

in regard to suspension policies (3). In genersl, fraud relates to a criminal offense which
involves "intent" on the part of the offender. Program ébuse entails a violation of rules,
and cfoes not have to be intentional, or to involve criminal wrongdoing. In practice, both
forms of behavior generally have to be egregious before thev will elieit offici-;al action.
The disproportionate number of sanctioned psychiatrists is underscored when

physician involvement in the benefit programs is examined. Medicare, which is designed
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to essist those 65 years of age and over, certain disabled persons, and individuals with
renal diseases requiring dialysis or organ transplants, severely restricts psychiatric
services. Medicare recipients themselves must pay 50 percent of the costs associated
with mental health treatment received on an outpatient basis up to an annual limit of
$500. In their iifetime, Mediceare recipients are eligible for only 190 da.ys of governmeﬁt-
paid psychiatric care in & hospital. '

; Mediceaid also discriminates against elients who might seek long-term and expensive
psychiatric care. This program primarily provides assistance for poor persons. Medicaid
is part'ls; federally-funded, partly state-funded, and administered through state

governments. There. is considerable procedural veriation among jurisdictions, but the

usual rule is that when they deal with Medicaid patients psychiatrists can expect

. payment from the government for only limited periods of treetment time. It is against

~ Medicaid that most recorded psychiatric'f‘raud‘takes place, and it is to this program that

;the largest number of observations in the present paper refer.

Given the foregoin’g; it is not surprising that psychiatrists treat very few benefit
In a comprehensive review, Mitehell and Cromwell (2) found that
almost two-fifths of the psychiatrists across the nation who are engaged in private
p;'actice reported that they did not treat any ‘Medicaid patients. By contrast, less than
oné-f;ourth of the total physiéian sample did not deal with Medicaid patients. In only in 2
of the 15 rﬁeﬁical specialties surveyed by Mitchell and Cromwell was the participation
rate lower than that of psychiatrists: for ellergists and for cardiologists.

Given their relatively low rate of participation in government medical benefit
programs, the discrepant proportion of psychiatrists‘ discovered and sanctioned for
defrauding and abusing the government benefit programs becomes even more

pronounced. But these figures require both interpretation and explication. The goal of

“the present paper is to place them into their proper context.
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Scrutinizing the Statisties

The statistical data available proclaim that psychiatrists are the objects of
suceessful government fraud actions disproportionately more often than other medical
practitioners. :But how poor actually is the specielty's recopc}? It might be maintained
tljat 27 cases of frgud and sbuse during the 16 years since the benefit programs have
been in existence constitutes a rather inconsequential violation rate, one that members
of the profession might find "reasonable." The difficulties with this position are that
enforcement of the benefit program fraud and sbuse control laws has always been
regarded as rather slack, and that there ﬁ'ndoubtedly is..a great deal more fraud going on

than is discovered (5). The lax monitoring effort in part reflects eafly fears, when the

- programs were inaugurated, that if too much coatrol were maintained against the

medical community, doctors would balk at participating. Wilbur Cohen, who had been

instrumental in the enactment of Medicare,'recenﬂy disclosed some dimensions of this

e

S AR

with the economie recession, that any serious attention was turned to combatting fraud.
In addition to the creation of the Office of Inspector General in 1977 (P.L. 94-505), the
Anti-Fraud and Abuse Amendments in the same yeer provided federal subsidies for the
establishment of state Medicaid Fraud Control Units (P.L. 95-142), These units have
largely been réspansible for the concer;ced campaigns against‘ fraud which have resulted
in the sanctioning qf such a high proportion of psychiatrists. Since the creation qf the

special fraud units, the yearly rate of cases involving psychiatrists has risen significantly;

one-third of the total number sanctioned was in 1882. In eddition, many fraud

investigators insist that the violation figures for psychiatrists reflect only the bare

minimum of such behavior. In the three-dozen personal, in-depth interviews we

conducted with field supervisors and investigators throughout the country it was not

. uncommon for the practice of psychiatry under Medicare and Medicaid to be vehemently

condemned as "thievery."

Such remarks, of course, must be interpreted with great caution. Law enforcers

are notoriously cynical, ‘and often perceive themselves as innocents inundated by
: . L o i
early concern: : %

- encompassing evil.

The disproportionate number of cases they process involving
_President Johnson...telked with me nearly every day before

psvchiatrists may well produce self-fulfilling and teutologicel conclusions ebout the
we inaugurated the system, about what I was going to do if

: L general practice of psychiatry.
aged persons were lined up outside of hospitals with .

,,..,.._.'..._.;'.,M; JNECERS P R

Slightly more damning, though hardly eor;’clusive, gre the results of an internal
physicians refusing to admit them...[A]s Commander in Chief } study conducted by the Health Care Financing Administration (8) of psychiatrists in New
 [he] authorized me...to utilize any veterans' hospital or armed %‘6 Jersey and Métropolitan New York who showed conspicuous patterns of service and
services hospital if any aged person wes not able to get into a 2 | reimbursement. Thirty-nine psychiatrists (about one percent of the relevant areas' total)
hospital...when [Medicare] became effective (6). i : | were studied in regard to their benefit program work in late 1878 and through 1879. The
Another factor that has inhibited vigorous enforcement efforts is that government invesxtigation conclusion reads: "Oversall, the studv resulted in significant- findings of
authorities generally regard their primary purpose as the disbursement ‘°f_' funds in &n i - apparent fraud, abuse, and waste, indicating the possibility of approximetely $1.3 million
t?%z; expeditious manner to ensure that providers and beneficiaries remain content. Control 1 -

[of a $33 million total] overpaid to the subject physicians." The authors were eareful,
of fraud is clearly a minor, secondary interest (7). It wes not until the fiscal integrity of

however, to emphasize that since the selection of cases was not random, "the findings,
the programs began to be threatened by the recent escezlation in medical costs, coupled
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therefore, do not reflect activity of the entire psychiatric community in the geographic

area studied or elsewhere.”

A response to thé report was prepared by the APA Area II Third Party Payment and
Insurance Committee. The response criticized the study on a number of grounds,
maintaining that (1) it did nto fully disclose its methodolngy and the pitfells of its
appronch; (2) it was not a scientifically designed investigation; (3) it was misleading and
ina‘ccurate at a nurnber of points; (4) it produced inflated estimates of psvchiatrie fraud
and ebuse; and (5) it represented more of an attempt to publicize fraud and abuse than to
study it. ° |

Members of the re\;iew committee had partic’ipa‘ged in the HCFA study, but issued

their response because they maintained that their views had not found their way into the

_ final report.

The meajor problem with available inaterﬁals certainly is that found in virtually all

[}

" Studies of crime and deviant behavior. Little is known about the so-called "dark figure”

(9), those cases that do not, for whatever reason, come to the attention of the

_This lacuna makes generelizations and extrapolations hazardous: any

conclusion must be advanced with considerable ecaution.

Nonetheless, what is actually

known and what is believed about fraud by psychiatrists ageinst government medical

benefit programs reflects unfavorably on the practice of psychiatry. In the remainder of
this paper, we will offer some extentuating evidence that suggests that the relatively
high degree of fraud by psychlatrlsts (compared to physicians in other specxa.htles) is in

large measure a function of their particular susceptibility to dlscovery and succcessful

prosecution.

Psychiatrists as Easy Targets

Cases of fraud are generated in a variety of ways. Some of the methods are

standard for detecting crime, while others are unique to the medical benefit programs.

Investigators receive and encourage tips from disgruntled or distressed present or former
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employees of a doetér, and from his or her colleagues. Such sources have been of quite
limited utility, however, in part beéause of the traditional reluctance in the medical field

to turn against a fellow practitioner. Some cases are generated from forms that are

mailed to at least a portion of & doctor's patients, indieating the charges that had been
submitted for pggment. It is hoped that patients will report to the authorities bills for
services they have not received. Most 1mportant1y, cases of fraud are dxscovered by
blatant dlscrepancles in billings between what might be reasonable and what appears

impossible or unlikely. Doctors who submit bills for hysterectomies for male patients, or
circumeisions for fernale infants, are obvious targets for closer investigation. The

widespread installaticn of MMLs [Medicaid Management Information System] computers

enhanced the detection process by flagging cases which varied by a specifie number of

standard deviations from the norm of practitioners in thelarea. Substantial deviation

from the norm, however, does not prove fraud. Further investigation often revesals

Investigation of praétitioner fraud, by whatever means, is apt to be an arduous and
intricate paper chase whose results “often are unlikely to convince overburdened
prosecutors that it is worthwhile to go forward with the case. Questions concerning the
establishment of criminal intent bedevil enforcement efforts; so does the matter of

gaining access to the files of physicians, who may be immune to record searches and

seizures as & part of their doctor-patient privilege.

It is against this background that the high percentage of convietions of

psychiatrists must be examined. Similarly, the kind of opportunities available for fraud

and the manner in which particular illegalities are carried out by particular kinds of

medical specialists needs to be noted.

Almost all doctors bill for specified treatments rendered—for examinetions,

injections, surgeries, and similar office and hospital procedures. The question of fraud

centers primarily on whether the practice actuelly was earried out. Fraud can be blatant,
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as when bills.are submitted {or patients who were never seen, or, more subtle, as when

things such as x-rays are teken with a machine empty of film. Only if the illegal
behavior is notably egregious, both in behavioral and financial tefms, is the investigation

and prosecution likely to be conducted with some ease and some prospect of success.

At least two major branches of medical practice, however, are marked by a

distinetively different form of service and billing than that for others,

These are
anesthesiology &nd psychiatry.

In both, the unit for compensation as measured by the

benefit programs is not a service alone, but rather a service that has been rendered over

& specific period of time. Anesthesiologists are paid for what is called "table time," the
amount

of direct contact they have with' the patient durmg an allowable period. They
often are not paid, for instance, for any time they might spend monitoring a patient
being transferred from the operating to the recovery room, though their sense of

professional responsibility may dietate their management of the case at this point. An
: unkno_wn but perhaps sizeable number of anesthesiologiéts are believed by investigators
to -aad extra minutes ts the allowed time in order to get what they think they have
legitimately earned. Obviously, it would prove very difficult to detect such fraud: the
patients are not able to contradiet doctor claims, and site undercover work is an unlikely

strategy.

Psychiatrists also are peid in terms of both time end service.

States vary
somewhat in Medicaid reimbursement details, but the approach in Celifornia 2an be

taken &s typical for the nation. In Californie, & psychiatrist can bill for having seen the

patient for (a) 15 minutes; (b) 20 to 30 minutes; or (c) 45 to 50 minutes. The payment
rate is $40 for a 50-minute session.

The temptation to inflate the time spent with a patient proves irresistible to a
number of psychiatrists; and the ready ability to catch them doing this is what induces

investigators to focus resources on psychiatrists' freud against the government medical

benefit programs. The investigatoré employ a variety of tacties: they can themselves

secure spurious Medicaid cards and pose as patients [For moral objections to such
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prectices see.(10,11)]. In this way, after identifying the patients, they can determine

how long they are seen by the psychiatrist compared to the length of the period for w

hich
the payment agency is billed. They can also cloe

k the movement in and out of the
weiting room by other patienté. Equelly readily, investigators can photograph traffic to

and from the [Ssychiatrist‘s office, with a telltale clock as part of the background. It is

also poss1ble to check with the patients themselves to learn how much time they t;ec&]l

seeing & psychiatrist compared to what he billed for. A field investigator notes wryly

how a patient's panegyries about & therapist can provide crucial fraud evidence:

1 have strong testimony from patients who sit there and say

this guy is reslly great. I s&w him at least 50 minutes andl

saw him regulerly once & month. Well, that's fine, but he

billed us for an hour once & week.

Also 8 surprising number of convieted psychiatrists bill for periods of service farin
iy s "

excess of the number of hours in a day (12), a matter readily spotted by the computer

controls.” :

Psychiatrists, then, are particulerly easy enforcement targets because of .the
criteria involved in their billing for reimbursement. It becomes impossible to state,
therefore,

whether it is because they are significantly more dishonest than other

medical practitioners or whether it is because they are more readilv apprehended that
they constitute so large a proportion of the freud cases.

Cases of Psychiatrist Fraud

Ceses of fraud against medical benefit programs by psychiatrists can be divided

into a number- of types. The most common forms by far involve charges for inflated
i

amounts of time with patients who had been seen for lesser periods. But there also are

ses of billings for fictitious patients, and for situations in which someone other than
ca

the psychiatrist carried out the therapy for him or her. Psyehiatrists also have been

rehended for dispensing drugs to patients and cherging the government for therapy
app
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time. There also aré instances of psychiatrists involved sexually with patients or former

patients and charging the benefit program for such dalliances.
IMustrations of different kinds of cases are presented below.
A. Bogus Billings )
In order :tp qualify for payment, psychiatric treatment has to have been & one-on-

one relationship. Psychiatrists sometimes will see groups of persons as a unit and then

_ bill the state as if the group members had been treated individually. The details of one

such case are provided by the investigator who had worked on it:

I interviewed one particular patient who wes seeing him along
with her five children. ‘She would see him for an hour
alone. The following Wednesday the five kids would see him
as a group. The next \'\’ednesdayQ she wpuldb see him; they

would alternate. He was’ Billing us for one hour individual

psychotherapy every week on each of them. So that amounts
to $240 per session and would take about five or six hours to
_compete. She was never there more than an hour. That over
the period of a year and a half amounts to & lot of money;
just on that one family, about $15,000, $16,000.

In & similar kind of case, the psychiatrist would visit an alcohol faecility twice a
month. He .would talk to half the residents on one visit, the remaining hal.g on the
other. But he billed the state for separate one-hour sessions for ell the facility r;sidents,
resulting in an illegal gain of $40,000 during the nine-month period before he was charged
with fraud.

As & final example, th;are is the Report of Investigation of a case which summarizes
the testimony of an employee of the suspected psychiatrist in these terms: .

She was employed by Dr. A, from June, 1976 to March,

1977. Her responéibilities were that of billing clerk,
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secretary, and receptionist...While so employed she noted the
following which she believed to be violations of laws

Dr. A. hed used B. and C. to visit his hospital patients

and perform psychiatrie therapy, and then billed for this

sé;vice under his Medicaid provider number. B. and C. are

not licensed to perform psychiatrie services.on Medicaid

patients. Dr. A. had ordered her to transpose the names of

* his patients in her appointment book from one day to the

following day and to continue to do so until the patient was

discharged from the hospital. She was further instructed to

bill for each of these patients as long es they were still
hospitelized.

< B. Drug—Reidted Deception
\tf‘b‘ S

Petails of a case in which a psychiatrist pretended that he had given psychotherapy

to persons to whom in getual fact he was dispensing various kinds of medications were

- provided to us in an interview with an investigator:

We're finding psychiatrists that are doing vitamins, holistic
stuff, and billing psychotherapy numbers. We just did a case
on & psychiatrist who'd come in and give vitemins. ﬁe‘d say a
'Medi-Cal sticker is worth $20 and vou have vitamins that are
worth $40 so give me two stickers [The sticker system has
since been eliminated in the state, except for special cases].

C. State-Supported Sex

Two cases of psychiatrist involvement in sexusal affairs with patients that included

4%3\ defrauding the government benefit programs illustrate dimensions of that genre of law-

breaking. These cases obviously involve malpractice as well as fraud.

B e cims -
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In the firs:t, the psychiatrist had been seeing a femzale patient since she was 16-
vears old. She terminated treatment with him when she was 22, but refumed four years
later, and they became involved sexually. He placed her under heavy sedation during
sexual episodes, and told her that intercourse with him was essentiel to her treatment.
The exﬁloitation of his position by the psychiatri_s‘_c is perhap‘s best captured by a state-
ment of the woman during a civil suit that resulted i her being awarded punitive
d.amages: "If [he] w‘ould have told me the grass is blue and the sky is green, no matter
what I would have seen, I would have believed him."

The affair terminated when the patient discovered that the doctor was sexually
involved with another patient as well as with her. She reported him to the state licensing

board on th# advice of a policeman she knew. The psychiatrist meintained that he had

. billed the Medicaid program for time spent in the liaison because his wife handled his

accounts, and he did not want her to learn that he was spending unreimbursed time with

]

‘In ariother case, a psychiatrist attached to the military fathered a child by s

. patient, then kidnapped the infant and took it overseas with him to where he was

‘stationed. The publicity surrounding the case caused the Medicaid fraud unit to examine

his billing practices. It was learned that he had been charging the governrﬁent for the
sexual éffair time. The psychiatrist received a one-year jail sentence, an unusually stiff
punishment. The investigateor, ciiscussing the case, could not decipher its dynamies:

Why would Dr. D., \;.'ho is a Colonel in the Army, merried to

another psychiatrist, why would anybody like him do anything

like that? It certainly couldn't be for the $5,000. Maybe for

the thrill of it.

The same investigator suggested that many medical law-breakers appear to possess

a feeling of invulnerability, built on en assumption thet they were not answerable to

enybody who might want to challenge their conduct. She pointed out that**they tend also

o e s R R

Pt 2 €D o . o A U ey AL T o

Y

T

v,
Ty k1)
4B

2

E

- they may be so.

12

to underestimaté the competence of welfare p;atiént’s: "They think welfare recipients are
stupid. That's their biggest mistake because there are a lot of bright people on public
assistance and we go out and interview these people." On the other hand, it was noted
that cases against psychiatrists sometimes prove particularly difficult to prosecute

because their patients can be especially vulnerable courtroom witnesses.

Conclusion
~ We have do‘cumented in this paper that psychiatrists are saneticned
dispropértionate’ly more often than other physicians for fraud perpetrated against
government medical benefit programs in the United States. There are a variety of forms

that their violations teke, but by far the most frequent ones for which they are

. apprehended involve billing for longer periods than those for which they provided therapy

or billing for patients they did not in fact'see.

-It remeains arguable, however, whether psychiatrists truly are more dishonest than
their. colleagues in other ‘branches of medicine. There ere reasons to hypothesize that
These would include possible differences in the kinds of persons
recruited to verious medical specialties (13,14). There is also the possibility that work es
a psychiatrist brings out in some persons behavior which leads to the kinds of illegal acts
documented in this paper. Certainly, there must be impacts upon the therapists as well
es their patients from the form of treatment administered. Psychiatrists also may cheat

more than other doctors because they finé the benefit system particularly unresponsive

to what they consider to be their fiscal due (15,16). Among those apprehended; a

common self-defense is said to be that what they were doing was worth so mueh more
than the government wes paying that they felt they were justified in adding time to their
bill. No.. the observation of a program pfﬁcial:
I had a doctor tell me—I had monitored 3 to 7 minutes per
patient—that he figured. his work was quality, not quantity. 1

~said what we're talking about is individual psychotherapy. So
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T patient testimony. There are no available databases which refleet how many physician
he said, well, I give the best I know how. I used to be a

) cases are reviewed and what review practices are followed. Such information would be
surgeon and I could do & surgery in 15 minutes where it takes

: i necessary for an accurate determination of whether psychiatrists are in fact more
- another doctor an hour and a half. I said we're not talking :

frequent targets for investigation than other specialists. Whatever the true violation
about apples and oranges, we're talking about psychotherapy. ~ '

. , rate may be among all physicians involved in government benefit programs, it seems
It is also-possible that the standing of psychiatry relative to other specialties is tied '

obvious that the disproportionately high level of established fraud by psychiatrists is
to the rate of violations. Studies report that psychiatry has a rather low position among g »

: o : creating a poor reputation for its practice among persons concerned with these programs.
medical branches (17), in part because it is not regarded as "real™ medicine, and in part .

because income from psychiatry tends to be less than thet frormn most other forms of

practicé. - ‘
On the other hand, equally persuasive ideas can be found to support the suppositions 9

that psychiatrists are likely to be more honest than their colleagues in other fields. For

.. one thing, they presumebly entered the field with a certain disregard for particularly o

P

( high earnings. In addition, psychiatry notably appears to be a field with & strong - o an

commitment to people in contrast to material things. There is also, finally, some i
1ike1ii'x.ood that psychia.tris'ts are much like other medical practitioners in terms of their , .

- honesty, and that the opportunity stfueture for fraud, the temptations, are what o ‘ .
condition the outcomes.

Our study clearly has indicated that the recorded high rate of apprehension of

psychiatrists undoubtedly is closely tiuc! to the fact that they are the easiest targets for

i

investigatioﬁ and apprehension. This is because they bill in terms of time, and because

the manner in which they spend their time is readily subject to accurate determination.

e e et

A major erea that requires examination is whether in fact control agencies

disproportionately review claims by psychiatrists, or tend to follow up on them more

frequently than claims from other medical specialists. A variety of factors influence

whether or not & case is pursued by investigators. Such factors include the nature of

corroborating evidence, workloads, dollar amounts involved, persistence of billing

aberrations, likely appeal of the case to the prosecuting attorney, and availability of

i . . :
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MEDICAL CRIMINALS:

PHYSICIANS AND WHITE-COLLAR OFFENSES

"Now sickening Physick [Medicine] hangs her pensive head
And what was once a Science, now's a trade (Garth,
1697/1730:14).

Sir Samuel Garth's mournful ‘observation about the commercialization of
the practice of medicing in England in his time—nearly three hundred years ago—
pinpoints a basic structural conflict thet to this day marks the position of
physicians in t.he Unitad States: they are at one and the same time secientists
engaged in a vital humanitarian endeavor and free enterprise businessmen
operating in a capitalistic marketplace in which their skills and knowledge c;n b‘e
of enormous finaneial significance and vahie. "Your money or your life!" a thief
commands Jack Benny, that master of comic timing of America's 1940s. The
audience laughs when Benny, who assumed the radio and television persona of a
tightwad, hesitates, apparently unable to decide which option he prefers (Benny,
1978). We, the viewers, of course immediately know what our choice would be—
no amount of money is worth death. And therein lies’a basie source of physician

power, an important correlate of medical erime.

That such power has aroused strong feelings of anger and frustration among

those at its merey, particularly when it is employed ineptly or is abused, is not

surprising. Envy and frustration are regular precursors of hostility. Ovid (43

B.C.-18 A.D.), the Roman poet, in the second book of Metamorphoses, describes
how Ocyrrhoe was transformed into a mare as punishment for her prediction that

Asclepius, the Greek god of mediciné, would by means of medical science save
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mankind from death (Jones, 1951). The Constitutio Criminalis Carolina of 1582
provided in section 134 for the punishment of physicians whose patieﬁts died
because of their doctorin'g (Langbein, 1974). In the 17th century, Sir Thomas
Brow;le, a country doctor in Norfolk, and author of the philosophical treatise

Religio Medici, was castigated for his unorthodox religious views, his crities

maintaining that Browne and other medical people downgraded religion because
they were threatened by the fact that Christ and his disciples were superior
healers. A patient "got more good by one fouch of Christ's garments than by all
the physicks she had received from those of your profession," one of B?owne's
critics argued (Wise, 187 3:152). Antagonism to doctors in that period is captured

by the title of a book of the time: The Conclave of Physicians, Detecting their

Intricues, Frauds, and Plots Against their Patients (Harvey, 1686).

A sample of medical practices that aroused public indignatiqn in the 17th
century—and does so today—is put forward by the sahe Sir Thomas Browne who
had been accused of resenting theological competition in the practice of his
trade. In the tirade below, Browne berates fellow practitioners-who dupe
pétients into believing that analysis of their urine is the diagnostic wherewithal:

Physicians...besides diverse less discoverable ways of ‘fraud,
have made [patients] believe there is a book of fate...in
urines. They have recourse [to urine tests] as unto the oracle
of life, the great detérminer of virginity, conception,
fertility, and the inserutable infirmities of the whole
body....They foolishly conceive we visibily behbld therein the
anatomy of every particle [of the body] ,. and can thereby
indigitate [determine] their diseases (Browne, 1646/1981:19).

Browne then raises a point closely related to some of the stresses

associated with contemporary medical practice. Patients, he points out, come to
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believe all physicians should be able to make proper judgments on the basis of
urine tests because some physicians elaim such skill: "they expect from us a
sudden resolution in things wherein the devil of Delphos wwild demur, and we
know hath taken...some d‘ays to answer easier questions." Thereafter, Browne
deplores the fringe practitioners of his profession, those he calls "saltimbancoes,
quacksalvers, and charlatans." (Browne, 1646/1981:19).

Finally, to place into context our review of erime in the practice of
medicine, we can set down observations of Sir William Osler, generally
acknowledged as the preeminent medical practitioner of the past ecentury. Osler,
it is said, "had the greatest contempt for the doctor who made finanecial gain the
first object of his work" and "even seemed to go as far és to think that a man
could not make more than a bare living and still be an honest and competent
physician" (Cushing, 1940:177). Nonetheless, though he pointed out that there
were doctors "who serve for shekels," Osler stressed that these were the
“exéeptions": the rank and file of practitic;ners was said to be "self-sacrificing"
and to "labor earnestly" for the good of patients (Cushing, 1940:408). But at the
same time, Osler located one of the primary sources of medical erime, the
isolation and arrogance that can accompany medical pretice unattended by
leavening influences. He wrote:

No class of men needs friction so much as physicians; no class
gets less. The daily round of a busy practitioner tends to
develop an egoism of a most intense kind, to which there is no
antidote. The few setbacks are forgotten, the mistakes ere
often buried, and ten years of successful work tend to make a
man touchy, dogmatic, intolerant of correction, and

abominably self-centered (Cushing, 1940:447).
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These age-old themes, then, form the background for our invéntory and

This litany of offenses is made more specific in a recent overview of
discussion of some of the major forms of law-breaking by physicians as part of

medical law-breaking. It points out that the American College of Surgeons has
their professional and vocational work. The conflict between service and self-

charged that about half of the operations done in Ameriean hospitals are

serving behavior, the autonomy and power, and the structural form of medical

] performed by unqualified doctors, largely because of fee-splitting, under which
practice all contribute to the nature and extent of the medical violations we will A

referring physicians receive an illegal kickback from the doctor performing the
discuss below.

surgery. A 1866 government lawsuit alleged that the 4,500 doctors who own

8 medical laboratories overcharged the publie for tests and conspired illegally to
SUTHERLAND ON DOCTORS v ] 2

kéep everyone but themselves out of the medical laboratory business. In 1970,

The study of "white-collar crime," of which mzdical offenses for_m a part,

¢

‘ the Internal Revenue Service reported that about half of the 3,000 doctors who
was begun by Edwin H. Sutherland in 1939. In a path-breaking book on the

received $25,000 or more in Medicare and Medicaid payment failed to report a
subject, published ten years later, Sutherland accorded only passing mention to

_ substantial amount of their income. A 1976 study by Cornell University
doctors. Interestingly, he maintained that he was focusing on physicians

- g o : investigators maintained that from 11 to 13 percent of ail surgery in the United
{ primarily because he believed they probably were more honest than most other U - .

. = S B Bt ) . States is unnecessary, a function of diagnostic incompetence or of greed
: professionals: therefore, he implied, their violations provided particularly ~ i ’ ‘

. stemming from the lure of high fees for surgery. There are about 20 million
important information for the formulation of an answer to the question of why

operations performed in the United States énnually: the Cornell researchers

persons who seemingly have no "real" or "true" need to enrich themselves

i believed that at least two million or more were unwarranted. A later survey
illegally nonetheless do so. Sutherland also was interested in decimating theories
i found that the rate of surgery on the poor and near-poor—financed by Medicaid—
of the time which insisted that Freudian complexes, immigrant status, and S\
- is twice that for the general population. It was estimated in this survey that the
poverty "caused" crime: Doctors and other white-collar eriminals, he noted, ( .
| "‘ cost of unnecessary surgery in the United States is $3.92 billion (Meier and Geis,
rarely manifested such traits. Sutherland then put on record a roster of the L s
4 1979:436).
nature of some of the violations committed by doctors: ; ‘
o Unnecessary surgery, of course, can be regarded as equivalent to assault,
....illegal sales of alcohol and narcoties, abortion, illegal | -
~ . i so that medical crimes can be seen to not only involve theft of money but also
services to underworld criminals, fraudulent reports and |
. LoE maiming and death (Lanza-Kaduce, 1980). In a 1984 case described as "shocking"
testimony in accident cases, fraud in income tax returns, o
by the judge, a California opthalmologist was convicted of performing unneeded
v extreme instances of unnecessary treatment and surgical
: - cataract surgery on poor patients in order to collect Medicaid fees. In one
F et mpstelatioe of anmnatition, and e

instance he totally blinded a 57-year—old woman when he operated needlessly on

her one sighted eye. Oddly, if the patients had private insurance or were well
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dozen" of these persons were found to be practicing medicine in the United
simply were treated in a more slipshod fashion. The judge, in sentencving the States (Lyons, 1884b).
doctor to four years in prison and substantial fines, was particularly critical of ‘How widespread, then, is law-breaking by doctors as part of their work?
other physicians who had supported the defendant, urging lenieney for him. "It's , We are far from knowing.at this time because the violations are often
astounding how they could write these letters," he said. "They seem to think the | B extraordinarily difficult to detect, and intent almost impossible to demonstrate
whole trial was a contrivance by the attorney general's office." Then the judge to the satisfaction of the law. An estimate by the past president of the
emphasized what had particularly upset~ him: "In not any of the letters has there Federation of State Medical Boards seems as accurate as any we are apt to get.
been one word of sympathy for the true victims in this case, the Qneduca,ted, | ] , . T He believed that:
Spanish-speaking people, some of whom will never see a sunrise or sunset again" b ...at least one physician in 20 is & severe disciplinary problom,
(Welkos, 1984). that between 15,000 and 20,800 private practitioners (as
In the month of April 1984 alone, three major stories appeared in the : v many as one in nine) are repeatedly guilty of practices
: national media which focused on episodes of physician improbity. A New York , & unworthy of the profession. Most of these physicians commit
. @ Times article (Lyons, 1984a) captured its theme in the opening paragraph: |

J

=

offenses that are unethical rather than prosecutable:

A=
k)

"Increasing evidence of widespread cheating and fraud involving the basic . substandard care, abandonment, overcharging and the like...If
examination that doctors must pass before they are allowed to practice medicine : i . ' angvtﬂing, [the figures] are too conservative (Lewis and Lewis,
is being reported by medical educators, state and federal officials and | (‘ 1970:25).

professional groups." Prices as high as $50,000 a copy were said to have been ‘ | i

paid for examinations biefore they were to be officially administered. Copies of g CATALOGUING MEDICAL CRIMES
"Flex" [Federation of State Licensing Examiners] tests had been found on the | Few textbooks on deviance or criminology attend to offenses by physicians,
person of students coming to tgke the exam in New York City. Later in April, it B . probably because of the respect, power, and trust that the profession
was reported by & news syndicate, based on a sfcudy by the Senate Subcommittee - : ‘

engenders. In addition, there %as been little systematic investigative or social
on Governmental Affairs, that "nearly one of every four medical sehool science work on the range of illegal medical acts. In part, this is because access
graduates who accepted millions in federal scholarship money broke their pledge S ‘ to information is difficult to achieve since the strength of the profession has
to practice in small towns or inner cities where health care is searce." : : | served to protect it from close serutiny. In addition, doctors are essential for
4 “ ("Doctors, Dentists Not Keeping Word," 1384). And two weeks later, documents | ’ the public well-being and there is an understandable reluctance to antagonize a
indicated that 2,000 fraudulent medical degrees had been granted to North

Rt T

o group upon whom all of us depend. The medical profession itself, represented by
Americans in schools operated in the Dominican Republic. At least "several ‘ .

organizations such as the A.M.A., might have elected to move against its




| . ' . of them themselves—work long and erratic hours, and see more human misery
malefactors ferecefully—to clean up its own act—but has instead opted for

; ; that anyone ought reasonably be exposed to. They are expected to mak
profession-wide self-protection on the arguable assumption that publicized g y P Y 1% e

. accurate decisions, often on less than adequate information: the consequences
wrongdoing by any of its members reflects unfavorably on the image of all of ’ d * quenc

o ) of error are liable to be much more serious for them than for most of the rest of
em'

us—uriless, of course, we are the patient who is misdiagnosed or inadequat
Below, we will set out a brief inventory of some of the forms of medical ! ? p ! g quately

treated.

wrongdoing, paying particular heed to acts of fraud and abuse against Medicaid.

It is not surprising therefore that overuse of aleohol and drugs has been

:
»
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¢
:
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B

and Medicare, the two largest government medical benefit programs, because

marked among physicians (see e.g., Wallot and Lambert, 1984). Only si
these offenses illustrate how new legel systems can offer new illegal g phy €+ ’ ). Only since the

1870s, however, has the problem of "sick" doctors been widely considered in

<
[

opportunities and temptatins and thereby "ereate" a contingent of wrongdoers. , ) : o

i . ] ] ) professional and public forums.
We might note in passing that doctors, of course, like the rest of the population,

. . ' o Writing phony presecriptions for oneself and for friénds may seem relativel
sometimes commit "traditional® kinds of offenses, things such as rape, robbery, gp P 3 : y seem relatively

harmless, but it can seriously affect a doctor's ability to handle his w
and murder. There seems little doubt that occupational expertise at times plays ? y y work

I C s satisfactorily. In addition, drug addiction can become a consuming passion, and

i

a part in such acts: the gersral belief is that doctors, using knowledge and skills

) _ ) the physician user can be drawn into black-market transactions, where his
germane to their work, are literally able to get away with more murder than Phy . : » where his easy

) . . . . . access to pharmaceuticals makes him notabl important. ‘rhe relationship of
other persons. What is surprising are those instances in which physicians have P y Hmp P

"nill" or "seript" doctors and Medicaid fraud has b descri i i '
been convicted of singularly inept slayings, particularly of their wives, such as in P ? Be 1 een described In & vignette by

. i I Goldstein. Pete, a New York Bowery aleoholie, decided that
the case of Sam Sheppard (Holmes, 1261) and Jeffrey MacDonald (McGinniss, SN ’ y ’ ed that he needed

. . . o something to calm his nerves:
1983). Such cases are apt to gain media notoriety, undoubtedly because of the L

| o b He...walked three blocks to visit a doctor on Bleeker Street.
professional status of the accused. Doctors also have on oceasion incorporated P > retree

I £ The doctor's "office" was equipped with a d i
traditional offenses into their office practice: in a notable study, Burgess (1981) T quipp a desk, a chalr, a

. stack of Medicaid fo}ms and a prescription pad. He handed
reported how a gynecologist used his physical examinations to masturate ) prescrip b >0

) ) the doctor his Medicaid card. The doctor wrote down that h
patients, who were humiliated but uncertain about how to properly deal with o athe

cos X . had just given Pete a complete physical, four x-rays, a blood
such an assault, knowing, but not absolutely positive, that what was happening to Just & P Py ’ i °°

test, a urine-sugar test, and a test for venereal disease..."T'll

them was not part of the regular examination prot-ocol.

ESNERENGP S

DRUG AND ALCOHOL ABUSE

take 300 Valium," Pete said after signing the form (Goldstein,

: I 1982:42).
The practice of medicine can be an intensely demanding form of work. 2:42)

General practitioners often are exposed tc all forms of sickness—and catch some
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ABORTION

Involvement of physicians v.fith abortion offers a particularly stfiking
documentation of the rel;ationship between legal codes and their bearing on the
impe-ratives involved in the practice of medicine. The law in the United States
until the Supreme Court deecision in Roe v. Wade (410 U.S. 113, 1973) decreed
that abortion was illegal. In England, interestingly, a doctor arrested for
deliberately defying a similar statute was vindicated by the appellate court
which declared that had he not performed an abortion for the wor‘nan he believed
required one to save her life, he would have been prosecutable under the criminal

law for negligent manslaughter (Rex v. Bourne, 3 All Eng. Rep. 615, 1938).

A recent study by Luker (1984) points out that thé abortion controversy in
the United States began in the 18th century. It had its roots in the successful
efforts of physiciass to establish a professional monopoly over me.dical
services. In order to 'put their rivals out of business;i;e doctors found it
tac‘tically valuable to mount a campaign against abortion, which was widespreead
at the time. Abortion was targeted becaunse its main practitioners—midwives
and herbalists—could be branded as incompetent and immoral. The doctors were
not particularly moved by the religious and philosophical disputation that now
surrounds abortion; indeed, within Roman Catholieism, the stronghold of the
antiabortion movement, the church had been divided for millenia over the issue.
In early times, Catholic church authorities held that abortion during the early
months of pregnancy did not constitute an ecclesiastic offense. Tthe dividing line
between "early" and "late" pregnancy was 40 days after .conception for a male
fetus and 80 days for a female fetus. In practic:e,-since it was impossible to

determine the sex of the fetus, 80 days became the latest time for sanctioned

abortions. This early church position was abandoned in 1869, when Pope Pius IX

put forward the doctrine of "immediate animation" of the fetus and.declared

=3
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- that both early and late nonspontaneous abortions were acts of homicide (Geis,

1972:94). In the United States, a physician campaign between 1850 and 1890 led
to every state in the union enacting a law stipulating that abortions could be
carried out only by medic;al doctors and only when a pregnancy threatened the
mother's life.

Despite the pre-1973 legal prohibition in the United States, a study of 388
obstetricians found tilat 10 percent admitted that they referred patients to
abortionists, an illegal act, and they guessed that 14 percent of their colleagues
did so too (Lader, 1965). A later study by Zimring (1972), done in Hawaii after
abortion had been liberalized (and therefore more honest responses about earlier
behavior might have been forthecoming), found that about half the potential
demand for illegal abortions had been satisfied on the island. Zimring offers the
following interpretation of his finding:

. Part of the explanaton for the high rate of ;:ferrals by
physicians in Hawaii was the availébility of foreign abortions
[in Japan], referral to which rendered the physician free of
criminal liability. But [the data] shows a high rate of in-state
and unexplained referrals as well as referrals abroad. It
seems likely that the doctors did not fear eriminal 1iébi1ity
for referral as much as one might expect, and it may well be
that these doctors w;ere correct in thinking thaf they ran few
risks in the referral process (p. 720).

No information is available on the number of doctors who themselves
performed abortions on their patients, persons they might have known for some
time or whose families they were acquainted with. Such procedurés could be
carried out, sometimes even unbeknownst to the patient, as part of a routined &C

(dilation and curettage) process. In the instance of aborticns, we see the

11
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)» ideological and humanitarian impulses of physicians pushing them into law- Thus split-fee cases gravitate to the highest bidders, the
breaking. They may have felt that, despite the law, they "owed" the i'eferrals t9 worst surgeons (p. 24).
patients, or they may ha\;e sympathized with the patients' interests. "A patient is merely a pawn in such arrangments, involved for the purpose
FEE-.SPLITTING of enriching both physiciéns. Fee-splitting, nevertheless, remains alive and well
Fee-splitting is a widespread medical practice, though illegal in many in the practice of medicine today, is carefully camouflaged, and usually surfaces
states. It involves a kickback, usually to a general practitioner who refers only when a repentant or conscience-stricken doctor comes forward and speaks
pétients to a surgeon or a specialist. Fee-splitting grows out of the market to authorities.
conditions in the practice of medicine; it apparently was even rno.re common in MEDICARE AND MEDICAID FRAUD AND ABUSE
America at the turn of the century than now (Myeré, 1960). Sutherland made the Another area of physician violative behavior that has come to the fore
following points about fee-splitting as white-collar crime: recently is that involved in fraud and abuse directed against government medieal
The physieian who participates in fee-splitting tends to send assistance programs (U.S. Senate, 1976; Lee, 1978; Pontell et al., 1982).
his patients to the surgeon who will split the largest fee Medicare is the federally ‘funded program designed primarily for the elderly,
rather than the surgeon who will do the best work. The while Medicaid is predominantly state funded and administered largely for the
- : .
report has been made that two-thirds of the “surgeons in New benefit of the needy. These programs created new méﬁdical’ malefactors. There
York City split fees and that more than half of the physicians would be no point, for instance, in performing extensive diagnostic tests upon a
in a north central state who answered a questionnaire on this poor person unable to meet their cost: but if an insurer will pay the charges
point favored fee-splitting (1949:12). there is & great deai to be gained by doing as much work, needed or not, and
Besides lowering the quality in the performance of opera'tions, and tending ~doing it as cheaply as possible. Bills hgve been submitted for payment by doctérs
to increase those that are unnecessary, fee-splitting obviously raises the cost of which proved on investigation to be for x-rays done without fﬂm, blood and urine
medical care. It restricts competition, works against excellence, inflates health tests never analyzed, and treatments mdch aifferent—and méfe‘ expensive—than
costs, and inereases the number of unneeded operations, inevitably maiming and those that were actually capriiad;guf; kk
killing s<.>me patients. As Whitman (1953:24) has noted, the best f'inancial Psyechiatrists, whd._enstitute 18.4 percent of the Medicare and I\'Ié‘dicaid
_arrangements—which tend to dictate fee-splitting choié'es—are those apt to be violators, the most disproportionate number for any medical specialty, ha\;é been
associated with the worst care: ) caught charging for individual therapy for patients seen as a group, for analyti\':al
@; : | In areas where fee-splitting is rampant, kiekbacks range as ' f? treatment which proved to be sexual dalliance between patient and doctor, for
high as 60 and 70 percent. The less skilled the surgeon, the "therapy" when what was done was only the writing of drug prescriptions. The
higher the kickback he must give in order to get business. high rate of apprehended psychiatrists seems to stem in particular from the fact
sinidl
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that they bill for time rather than services, and therefore are easier to cateh
when they inflate charges. Indeed, several psychiatrists have been caught
because they billed the g-overnment for therapy sessions for hours far in excess
of th'ose in a day (Gelis, et al., 1984).

The fee-for-service structure of the benefit programs, built upon typical
medical payment procedures, makes it easy to overcharge, double-bill for
services, pingpong (send patients around to other physicians for additional
treatment), family gang (request to see members of a patient's f&mily, even
though unnecessary), to prolong treatments, and to carry out additional
fraudulent schemes. Fee-for-service can contribute to the disintegrat.ion of
ideals and altruism among physicians, as Keisling (1983) has noted:

...fee for service medicine subtly corrupts its own |
practitioners. Motives for entering medicine are many and

‘ complex but the strongest is the desire to 5;2
healer....Unfortunately, the feelings of dominance that
inevitably accompany the healer's role frequently overpower
whatever native idea}ism a doctor might have brought to his
profession. The grueling 100-hour weeks spent as a resident
encourage him to feel unappreciated for his importar{t work.
As he gets older, he also begins believing that the séme power
and respect he comn'xands in the office or operating room
should extend into the community, where the badges of
success and status, instead of centering on the' value of one's
work, center on material possessions and social standing. And
as tﬁe fee-for-service system combines with the doctor's
revered status to make these things so accessible, what

increasingly becomes imporfantare not the satisfactions of

medicine itself but the benefits that result from practicing
it. For these doctors, stories of million-dollar incomes do not
provoke outrage, but envy (p. 30).

Besides the conﬂic'; created by the physician's role as both "healer" and
"entrepreneur" under the fee-for-service system, there is also a conflict between
the dictates of government regulation and the desire of the profession to remain
autonomous. It is maintained that "outsiders" névér can adequately appreciate
the way physicians act, and that these outsiders impose rules that handicap
treatment. In addition, government programs are apt tb have relatively low
reimbursement rates, payment delays, and what are considered to be excessive
red tape and paperwork requirements. Officials insist v;lhat they do is necessary
for proper accountability; doctors prefer pri\;ate health care where the
marketplace and their own interests operate more freely (Waitzkin, 1983). The
inability of the aged tp bear unaided the costs eithersc;tﬂ‘ adequate private
insurance or, assuredly, of uninsured medic‘al expenses was largely responsible
for inauguration of programs such as Medicare. These programs have
contributed to the escalating income of doctors, well in excess of inflation rates,
but they also have allowed the government to bring its enforeement arm to bear
on unearthing medical violators and to tarnish the image of a profession already‘
undergoing a decline in esteem.

The extent of fraud associated with benefit programs is believed to be
extremely high. A recent case involved overpayment of more than half a million
dollars to three California physicians (Los Angeles Times, October 20 , 1983).
Officials believe that between 10 and 40 percent of programs monies are lost to
fraud and abuse—a sum that would be in the range of $10 to $40 billion doliars

annually.
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involving considerable personal judgment, if the new approach were to become

b et

Many of the same issues that generally confront efforts at control of ) .
; an improvement over fee-for-service arrangements (Luft, 1982).

A~

white-collar erime &pply as well to physician violations. The transgressors are ' o

usually highly intelligent, and able to manipulate the system cleverly for their

i CONCLUSIONS
own gain. They have resources to allow them to hire excellent attorneys for :

e
[

The current roster of physician offenses as part of their professional
their defense if they are apprehended. Their acts are of such a nature that it

o activity include overcharging, absence of adequate care for patients, needlessly
often becomes difficult to demonstrate to the satisfaction of the law and beyond

; prolongéd treatment, incompetence, fee-splitting, and the ordering of
a reasonable doubt that they were done with eriminal intent. Juries often to not

unnecessary and expensive tests, to name but a small part of their law- and rule-
like to conviet doctors, particularly in small towns, where their services may

breaking.
have built up a grateful clientele.

, The discovery of such behavior, as with most white-collar crime, tends to
In the government health care field, eriminal sanctions have come to be

be complicated and highly uncertain. The status of doctors precludes the rough
regarded as possible only in cases of the most egregious nature. These would

and insensitive treatment often accorded to street offenders. As a federal agent

involve very large sums, or injuries or death, many cooperative witnessés, and a
_ N, - ; I TR ﬁy . has noted:
paper trail that implicates the doctor beyond any possibility of rebuttal. Much 7 B ) ‘ A

‘ LI - U.S. attorneys are extraordinarily kind to doctors, because
more often recourse is had to civil sanctions, and more recently, the federal P (

even if they are crooks, theoretically they're stilt providing

government has authorized the imposition of triple money penalties for doctors

IR some useful services for the community... . There's a double
who abuse benefit programs. As yet, no systematic research exists on the “ e

standard for doctors because there aren't many other
efficacy of these newer penalties: it remains arguable whether the greater

| categories cf white-collar eriminals that are looked upon as a
likelihood of their imposition outweighs the fact that they will be seen as milder ’

_ 1 community of people who save lives (Personal interview).
than criminal proceedings. o

It is believed that the practice of medicine is marked by an esprit d' corps
Pre-paid health care systems would likely reduce costs of medical care '

that limits effective discovery of medica! aberrance. Doctors are reluctant to
significantly, and there now are underway efforts to restrict the reimbursement

testify against fellow practitioners, though such reluctance itself may violate
permissable to the hospitals for particular kinds of medical services. The

. ,' ethical norms. Medicine also has a requirement of confidentiality, designed to
ingredients of violative behavior would be reversed under a prepaid regimen. '

protect patients, and this demand can inhibit taking action against wrongdoing,
- ‘ Doctors would be rewarded for skimping on services, since they would receive '
i

as Stone has observed:

the same payment whether they did a great deal of work or very little. This

4o ...psychiatrists have an ethical obligation to expose
would then require strict monitoring of the quality of care, a difficult matter SO

colleagues who sexually abuse their patients. However this




obligation often conflicts with the ethical obligation of
confidentiality.... When a psychiatriét is publicly exposed
because of sucl; abusive conduct, it often turns out that a
substantial number of his or her colleagues acknowledge
(usually in confidence) that they had long known of this
unethical eonduet (p. 185).

An obvious question concerning medical criminality is "Why, given
seélection procedures, training, and fiscal rewards associated with medical
practice, are there deviant and criminal physicians?f‘ There is no one answer to
;his question, just as there is not one kind of medical crirﬂe, nor one kind of

doctor who practices medicine. Explanations will vary depending on the case at

“hand.

Some doctors believe that a growing number of individuals c'hosen'for
medical school may not be endowed with altruistie rr;:)“éives for practicing
medicine. A director of pediatries residency at a large hospital presents his
feelings in the following way:

Because of my personal background and my professional
feelings, I still put in sixty or eighty hours a week. Butlhave
a very difficult time finding responsible people who feel the
same way I do to help me take care of my patients. By my
standards, most pracficing physicians and young physicians in
training—regardless of what the new youth are saying—gre
primarily interested in ripping off the public a.nd getting
power.... In the residency program, it's éxhilarating to see
the brilliance, concern and conscientious output of the same

percent of residents now as there were when I started twenty

years ago. On the other hand, t'venty years ago, I would have
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one, two, at the most three people whom I would consider

| avariciously motivated monsters. My experience is that this
group is now five to ten times lafi'ger than it used to be—
comprising 25 ti) 30 percent of the trainees. These people
are taking advantage of the system, of their colleagues, of
the nurses that work with them, and of their patients. Some
of them are just peculiar nuts who want to go to medical
school and get some kind of graduate degree because they
want to prove they can do it. The system has created a
challenge for these people—they go into medicine as "the
highest profession" (Rabinowitz, 1981:60).

The seeds of many medical crimes probably are sown early on during
medical training. As Becker (1961) and his colleagues have observed, idealism
inevitably gives way to eynicism during medical educag‘on, partly as a means of
survival. Becoming a doctor also involves ﬁurturing a grea. degree of self-
confidence, which can also manifest itself as a feeling of invulnerability. Given
the tremendous amounts of illegal money at stake and the relative ease in
obtaining it, simple greed undoubtedly influences law- and rule-breaking.

Therefore, as physician power and authority have increaséd during the past
half century, both in absolute terms and vis a vis other social groups (Starr,

1982), professional transgressions may also have increased. The doctors'

‘enhanced power serves to protect the practice of medicine from adequate

supervision. Physicians are likely to be more deterrable than most offenders—
:chey have much more to lose. The need is to inaugurate & fair and effective

method to monitor and punish their behavior in a manner that will be conducive
to first-class health care, honestly delivered. We noted earlier that Sutherland

had chosen to examine physician offenses because he believed that medical
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practitioners were probably more likely to be honest than members of other
professions. The verdict is not yet in on that ’issue, but we have provided

evidence suggesting that, while Sutherland's observation probably was correct

o fiftyiyears ago, it may no longer be accurate today.
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N ABSTRACT

Characteristics of 147 physicians sanctioned by the federal government for

Medicare and Medicaid violations were tabulated by use df the American Medical
Directorv and correspondence with state licensing boards. Statistics indicate an
escala{ing enforcement effort. Black and foreign-medicel school graduates are
overrepresented among‘ the sanctioned physicians, possibly becsause, s inner-city
practitioners, they represent the easiest enforcement targets. Psychiatrists were most

overrepresented among specialties, seemingly because, by infleting time rather than

s
e

services, they are more easily epprehended than other specialists.
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Both state end federal suthorities recently have stepped up their efforts to police
the Medicare and hedicaid progrems. An Office of Inspector General has been created
in the Federal Department of Health and Human Services (DHSS):l to fight fraud .and
abuse? in government aid programs. Also, thirty states have established Medical Fraud
Control Units to monitor Medicaid.? Tougher civil recovery statutes also have been
enacted to aid in the recoupment of monies lost through fraud.®®

’I"hefe is no reasonable method for determining the precise extent of fraud and
abuse involved in the twe major medical benefit programs. As with all law-breaking, the
"dark figure" of unknown violations ecan only be estimated by éxtrapolation from events
which come to the attention of the authorities.6 For street crimes, such estimates are
informed by Census Buregu surveys of households which inventory vietimizetion.! For

white-coller erimes, such as fraud egeainst benefit programs, celculations prove much less

.setisfactory, in large paert beceuse victims—patients end carriers—themselves typicelly

remain unaweare of the violations.} Government authorities sometimes suggest that from

10 to 20 percent of the $87 billion combined cest of the Medicere and Medicaid programs

is lost to freud and abuse, but such guesses cannot be accorded much credence. Two

different federal investiga’tofs in interviews with us used piscatorial images to convey
what they‘believed to be the lerge amount of violative behevior unréached because of
limited enforcement personnel. One said that his egency's detection work, particularly in
earlier days, was as simple as "fishing in a b&rr‘el,"g while another insisted that the
providers detected are only the most egregious, "the ones who jump into the boat."10
Freud, whatever its true extent and cost, deprives patients of needed ceare by draining off

resources. On occasion, too, physicians in pursuit of Medicaid funds have injured

- patients: early in 1984, for instance, a California opthelmolozist was convicted of

<@
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pe?ior‘mmg unnecessary eyve operetions in a secheme to defraud the state that left 14
patients with impeired vision.}1 |

This paper provices information about physiciens found to have violated the laws
reguleting practice under Medicaid and Medicere. The names of 358 providers appear on
the lists issued since November 1877 by the Federal Health Care Financing
Administration of persons exeluded from participation in Medicare or Medicaid because
of fraud or ebuse. The law requires that any physician or other health care professional
convicted of a crime related to participation in Medicare, Medicaid, or other s§cia1
services programs will be suspended from participation in the programs. Of the total of
358 prc.widers, 147 were ident{fied as phvsicians.

" Table 1 indicates the number of cases from late 1677 through 1982, the last full
yeér for which figures were aveilable. Except for 1981, the number of suspensions and
expulsions hes been rising each year, with the 49 ceses for 1982 higher than for any other
lf-month period. The increase is believed by enforcement guthorities to be related to

stepped-up efforts rether than to changes in physician behavior.

METHOD
To obtain beckground informeation on the sanctioned physiciens, we first sought

date from the American Medical Directorv. For physicians not listed in the Directory,

and to validate informetion from that source, we wrote to the state licensing boards.. All

states responded except New York. We had been able to obtzin information from the

Directorv about 2]l but four of the 25 New York doctors sanctioned.

RESULTS
Of the 138 physicians for whom we were eble 1o determine where they had received

their-training, 50 (36%) were foreign medical school graduates. They had attended 41

" different schools.” Six schools hed more than one graduate emong the sanctioned
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doctors. Three physicians hed graduated‘frqm the University of Havena, and two came
from each of the following schbols: Cen£ral University of Manila; Far Eestern Institute
‘oi.‘ Medicine, Manila; University of Innsbruck; University of Bologne; and the Medieal
University of Neuvo Leon in Mexico.

Among the 88 domestically-trained doctors, Meharry Medical Collgge had trained
six, fo].loweé by the University of California, Irvine (§); Loma Linda in California (4), end
the University of Louisirille (3). Fifteen other schools had two graduates on the list.
These included such .preem'inent institutions as Johns Hopkins, the University of
Wisconsin, UCLA, Tulane, New York University and- Columbia.

California accounted for 41 sanctioned doctors (28% of the total), follow.ed by New
York with 25 (27%). Thereafter came hﬁar§land with 8, Florida and Pennsylvania 7 each,
Texes 6; and Michigan 5.

. Family or general practitioners, as Table 2 shows, accounted for the greatest
pércent of violators (27%), followed by psychiatrists (18%); general surgeons (11%),
internists (8%), a;ld obstetricians and gynecologists (7%). The "other" category includes

13 specialties with only one or two offenders.

DISCUSSION

This is the first profile of physicians sanctioned for practices in violetion of €
Medicare and Mecicaid laws and.regulations. Like most statistics portraying law-
breekers, the results undoubtedly tell as much or more about enforcement priorities as
they do about the malefactors. Enforcement stress tends to be placed on cases in which
the dollar amounts involved are high, the aberrancies identified by computer checks
again‘st established norms are striking, intent to commit freud is reasonably clear, and
the case seems relatively easy to prosecute—all matters that recommend action to &
prosecutor who’ has a high degree of discretion ebout what cases will be accepted.

Overutilization cases, for instance, because they are apt to involve a labyrinthic "paper

-

s

- were receiving 50 percent of the funds going for physicians' services’in the city.
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chase," receive much less attention than cases in which bills are submitted for services
never rendered. These are the kinds of m‘attters that influence the nature of the persons
apprehended by the authorities.

That Mehaerray Medical College, with its very high bleck student enrollment,12
accounts for six violetors is striking. Black doctors now make up about 2.6 percent of

the 400,000 physicians practicing in the United States.!3 The disproportionate number of

foreign graduates is also notable: they constitute about 25 percent of Joctors at work in

the U.S.,'l“i"15 and 34.1 percént of the violators.

These results seem to reflect in some measure the heavier concentration of black
and foreign graduates in inner-city work, where Medicaid mills ere apt to ﬂour:ish,16 and
where practitioners may be most apt to fee'l the need—and possess the self-excusatory
rationalizations—for cheating in order to compensate for the lower fees offered to those
who treat aid program patients. In New York City, foreign trained doctors outnumber
chmestically—‘craineci.14 U. S. Senate investigators, "shopping" some of the City's "mills"
with feigned ail;nénts; usuelly deseribed as a cold to the physicians, found themselves
subjected by 85 different doctors they visited to 18 electrocardiograms, 8 tuberculosis
tests, 4 allergy tests, hearing and glaucoma tests, and three electro‘éncelphalograms.
’They found that 7 percent of all doctors participafing’in New York's E\iedicaié program

' K | 16 e

Nonetheless, other studies indicate that by no means can large iiedicaid practices
be regarded es necessarily fraudulen‘t.” It may be that they are more vulnerable, or
that gieater enforcement resources are focused upon their work. In street crime
statistics, black and ethnic minorities constitute a heavily disproportionate segment of
the offending population. But this is because they commit the kinds of acts that are
more readily detected, end which find their way into the numerical tgbulations of .
eriminel activi’t‘y.l8 White-collar offenses, such as antitrust violations, toxic waste

disposal offenses, and similar kinds of acts, are believed to impose higher costs and more
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serious injuries on the population than the street offenses, but their perpetrators are less

rerelv acted against beceuse, among other things, the cases are more complicated,
tougher to win end intent is difficult to establish.1® It remains arguable, then, how truly . 1k
those doctors snered represent the universe of physicians violating against Medicare and

Medicaid.
Teble 1

Psychiatrists are by far the most heavily overrepresented among the specialties,

‘and this again may indicate something about enforcement tacties and, perhaps,
Physician Suspensions/Exelusions From

\

something about psychiatrists as well. Psychiatrists constitute about 8 percent of ' | .
thi ‘ : £ Medicaid and Medicare Under Sections 1128,

20

American medical practitioners,“” and participate less than almost all other specialists

. 1160, 1862(d) and 1862(e) of the Social Security Act

in gid progrems.”” Nonetheless, they account for 18 percent of the violators. This

undoubtedly is partly a function of. the fact that their eheating takes the form of

inflating the amounts of time spent with patients (rather than in regard to services . i
] ( v C Year Suspensions/Exclusions
performed), and that such kinds of cheating on time ere much easier to detect than other
: . <2 1977* . 3
forms. j, .
) . e 1878 29
Government mediceal benefit programs represent e significent exposure of ‘ S . ‘
: - o o 1979 23
physicians to public serutiny and control. As Thompson notes: "Medicaid...hes...provided :
_ . , : 1980° 30
en entree for greater government regulation. Medicel providers have been compelled to I .
. A 881 20
eccept greater assessment and review of their services. The playing of the easy money [
, ' Ly : 1982 49
. game by some providers has tended to undermine claims that the medical profession &
{
should regulate its own house."2 The indications are that escelating health care costs, T
otal : 147

combined with budget-consciousness at all government levels, will lead to increased

attention to detection of fraud against benefit programs. Such resources might better be ; ; ~
' *November and December only

used to expand access to health cere, but they obviously will not be so employed until

there is compelling evidence that the fraud levels are minimal. _  / . .
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Teble 2
Physician Suspensicns/Exclusions From
Mediceaid and Medicare by Medical Specialty

Novembér 1877 Through December 1282
Medical Specielty Suspensions/Exclusions Percent
Family, General 40 27.2
Psychiatry 27 18.4
. General Surgery 16 10.9
Internal ﬁiédicine 11 7.5
Obstetries/Gynecology 10 6.8
Specielized Surgery ’ 5 3.4
Pediatries 4 2.7
Osteopathﬁ,r 3 2.0
Anesthesiology 3 2.0
Other 18 12.2
Not Known 10 6.8
Totals 147 100.0
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ABSTRACT

This paper reporfs the findings of a survey of medical students at the
University of California, Irvine, regarding their views toward Medlicare and
Medicald, and toward the problem of fraud and abuse in government medical

benefit programs. 3tudents were questioned about four main issues: (1) the

quality of government benefit programs; (2) +he seriousness and prevalence of

and prevention of fraud and abuse In government programs. They viewed fraud

and abuse 2. serious but not as widespread.

violate program regulations are not likely to be sanctioned by official

agencies. Explanations
§TP for fraud and abuse focused on physician attitudes ang mofivaflons as well as
e

Students favored moderate penalties for violations.

on the structure of governmen+ benefit programs. Suggested strategies for

prevention included better monitoring of billing claims as wel! as

modifications in program structure which would more effecfzvely address

concerns of physician providers.

) physician fraud and abuse; (3) the punishment of violators; and (4) the causes

They belleved that physicians who
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MEDICAL STUDENT ATTITUDES TOWARD PHYSICIAN FRAUD

AND ABUSE IN MEDICARE AND MEDICAID

Medical school Is regarded as the most intensive phase of professional

socialization (1), and as a major Influence on the career paths of physicians

(2,3). Research has examined a number of aspects of the medical school ing,
, L

including career cholces and specialty emphases (1), student culture (4),

deveiopment of a professional self image (5), and the effects of medical

education on student values and professional orientation (6). The studies

tend to focus on general attitudes held or acquired by medical students, such

as +Heir degree of "idealism" or "cynicism." The present Inquiry instead

focuses on student views concerning a specific aspect of government regulation
of the professions--fraud and abuse by physicians who participate In Medicald
and Medicare. The results reflect both medlcaj students' professional
orientations and the attitudes that will help shape the behavior of a number
of them as providers of government-subsidized health cere.

Research is only beginning to focus on offenses committed by physiclans
participating In Medicaid and Medicare (7). Pontell et al., (8) describe two
types of phySlcian‘violafions. The more serious is fraud, which involves the
intentional stealing of government program funds. |t would include, for
instance, billing for services not performed. Regarded as less serious, but
believed to be more widespread, are abuses by physicians who use governmgnf
benefit program structure to maximize thelr economic gain. Program abuses
often take the form of overutilization, such as performing unnecessary tests
and treatment or sending patients from one specialist to another, called

' health are at
"ping-ponging." The effects of such practices on the patients !
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best arguable, and thelr impact on government program budgets is clearly

were involved in clinical training at several area hospitals, received the

: _ questionnaire in their maiiboxes, located at the UC Irvine Medical Center.
negative. New enforcement efforts have been launched at both the state and '

. Reminders were placed in the mallboxes both one week and two weeks after the
federal levels to curb fraudulent and abusive practices by health care

initial mailing, urging students to return the completed survey to a "drop
providers (9).

_ Py box" in the mailroom.
The present paper explores how violative behavior patterns might develop 13 i

The questionnaire contained both open~ and closed-ended items.

Open-
during formal .medical training. I+ is based on the idea that physicians may

» .ended items asked students to state what they felt o be the causes of
first learn about professional norms and ideologies concerning government

health programs during.fheir professional socialization. Lanza-Kaduce (10)
used such a "learning framework" to explain how physicians adopt deviant
behaviors in the course of their medical practices, asserting that

"definitions and behaviors are learned in...groups comprised of colleagues in

medical school, hospitals and practices" (352).

physiqfan fraud and abuse, and possible ways to prevent such practices.
Closed-ended items asked students to rate the quality of government health

benefit programs, the seriousness and prevalence of fraud and abuse, and the

|iketlhood that physician violators would be sanctioned by various agencies.

.An additional set of items asked students to select from a list of eight

o possible penalties what they felt fo be the most approprliate penalties for
We were interested in the following issues as +hey relate to the problem i

Eae)
AP

\i-
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of fraud and abuse by physicians in Medicare and Medicaid: (1) how much
students know and have developed opinions about government hea!+th programs;
(2) what they felt were the causes of fraud and abuse; (3) how they rated the
seriousness of such behaviors; (4) their views about +he'prevalence of the
problem; (5) how familiar they were with official sanctioning processes; (6)

what sanctions they felt were needed and/or proper; and (7) how they assessed

the overall quality of government health programs.

DATA AND METHOD
Surveys were distributed to 350 medical students enrolled at the
University of Caljfornla, Irvine, during the spring of 1983. Two methods of
implementation were used to adjust for differences in students! academic
schedules. Flirst and second year students completed the quesfioﬁnaire on the

medical school campus between c¢lasses. Third and fourth year students, who

EITRAR RO S e s

oot M e s

Pt

+hr§e hypothetical cases of fraud and abuse. e

Frequency distributions and other descrip?ive statistics were used to
create a profile of students' views, and Pearson produc+—momen+ correlations
to examine interrelationships among students! responses.. The views of
students from different years in medical school were compared to see if any
changes were apparent between first and fourth year students.

One hundred and forty-four students responded to the survey, producing an
overall response rate of approximately 36 percent. The rate of return
presents some problems for internal valid}fy that will be addressed later.
The response rate was considerably higher for first and second year students
who 'compieted the survey in a more controlled group setting. Fifty-eight

percent of the respondents were male, and 37 percent were female.
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in need of services."

RESULTS -

(1) The Quality of Government Health Benefit Programs |

Students rated the aspects of the programs on a 5 point scale, with 1
being "poor" and 5 being "excellent." The program components rated were: (1)
overall quality of care delivered; (2) ability to reach all those in need éf
services; (3) cost effectiveness; (4) reimbursement scale; and (5) program
efficiency. The scores ranged from 2.95 for "quality of care dellvered" to
1.73 for "program efficliency." Adminisfra+ive‘aspec+s of the programs (cost
effectiveness, reimbursement scale, and program efficiency) all received lower
ratings than both "quality of care delivered" and "ability to reach all those
Students showed the greatest consensus In thelr ratings
of "program efficiency," the lowest rated aspect of the program. An
additional item asked students fo rate the relative .overall quality of
Medicare versus Medicaid on a 5 point scale, with 1 being "Medicare much
worse," 3 being "Same," and 5 being "Medicare much better." The mean response
for #hfs item (3.35) indicates that students viewed Medicaré as slightly
better in overall quality than Medicaid. Program ratings were consistent
between classes and sexes, with the exception of %he reimbursement scale item
which was rated significantly lower by fourth year students then by first
through third year students (fourth year = 1.93, first through third year
-1.46, p < .05). Fourth year students also saw a greater difference in the
qual ity of Medicare and Medicaid (rating Medicare as better in overall

quality) than first through third year students (fourth year = 3.90, first

through third years = 3.22, p < .05).
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For all program ratings listed in Table 1, between 1% and‘28 percent of
the respondehfs indicated that they "didn't know" how to rate the program. In
each case, more than 80 percén+ of the "don't know" responses came from first
and second year students.

(2) Seriouness and Prevalence ©f Fraud and Abuse

Students rated the seriousness of these violations on a scale from 1 (not

serious) to 5 (very serious). The results show that both types of violations

are rated relatively seriously, with fraud rated as slightly more serious than

Pprogram abuse (fraud=3.84, abuse=3.44, p < .05).

Students rated the prevalence of physician fraud and abuse on a four-
point equal Internal scale ranging from | (less than 20%) to 4 (61-80%) Most
students estimated that the percentage of physicians engaging in some type of
program violation Is less than 20 percent. Mean estimates of involvement were
significantly higher for program abuse than for fraud (aBusé=1.72, fraud=1.29,
p < .05). Taken together, these two ffndings indicate that students view
physician fraud as more serious but less prevalent than program abuse.

(3) Sanctioning of Physican Violators

As Table 2 shows, s+uden*s~gave consistently low ratings to the
likelihood that program vlqlafors would be negatively sanctioned by some
officlaj agency. Students viewed the programs themselves as the most likely

to Tmpose sanctions (2.32), followed by clvil authorities (2.10), state

licensing boards (2.04), criminal authorities (1.96), and local medical

societies (1.95).



selected far less often In Case #3 (the psychiatrist) than in Case #1 or Case

#2. In addition, Case #3 showed considerably higher response frequencies for

loss of medical licence, incarceration, and no penalty, and three times the

. number of missing responses than for either Case #1 or Case #2.
Sfuden%s_also were presented with three hypothetical cases representative

_ While the response frequencies for most penalties appear to be quite
of actual case histories, and were asked to select the three most appropriate

‘ | . similar for Case #1 and Case #2, an analysis of sfuden%s' first two penalty
penalties for each case. Case #1 involved billing for services that were not

. 0o cholces for each case resulted in significant differences between these two
performed ($4,000 worth over a one-year period). Case #2 involved :

| cases. Students gave significantly harsher sanctions for Case #! which
overutilization of program services, that is, billing for unnecessary

_ ‘ﬂ'; -~ involved bllling for services not performed (fraud) than for Case #2 which
- laboratory tests and x-rays ($21,000 worth over a three~year period). Case #3

involved overutilization of program sérvlces (abuse), or for Case #3 (the
involved a psychiaftrist who bilied Medicaid for $5,000 worth of psychiatric

psychiatrist). Penalty selections for Case #2 were also more severe than for
treatment for a patient with whom he was involved in a sexual relationship.

Case #3, but the difference here was not signiflcan+:~ Students were
Table 3 contains the response frequencies for the eight possible

~consistent in their penalty selections over classes, with the one exception

N penalties imposed for program violations. The total frequencies for each ?°§
(f ‘ o o that fourth year students selected "warning from the program" (the least
C R penalty represent the total number of times that penalty was selected as a Vi
] LT severe penalty) more often than first through third year students.
first, second, or third'choice over the three cases. These frequencies appear R
: (4) Possible Causes of Fraud and Abuse
to form four clusters. Monetary penalty (n=298) and suspension for the 1R _ .
, SR Factors that contribute to fraud and abuse by physicians can be grouped
program (n=248) were selected far more often than any other penalty. : .
under four headings: (1) the structure of the programs; (2) +the nature of
Community service and warning from the program form a second cluster with
: the violations; (3) the violators; and (4) the recipients. Statements
total frequencies of 148 and 134 respectively. A third cluster consists of . )
‘ referring to the structure of government programs constitute +he largest
criminal probation (n=109) and loss of medical license (n=91). Finally, : -
' 3L category of responses (35.2%). Students specified four structural features
incarceration and no penalty were selected least often, each showing a total s
: ' which they believed "promote" fraud and abuse among physician providers: low
frequency of 31.
reimbursement rates (n=19), inefficiency and red tape (n=18), lack of adequate
monitoring procedures (n=10), and program rules which are too restrictive
Table 3 about here
(n=5).
P , 1 f?g} Almost a third of students' causal explanations referred to some aspect
ng Some significant variations are noted in the response frequencies for the E 3 - : '
‘ ER of the violation i+se|f;.+haf Is, they explalned "how" rather than "why" fraud
three hypothetical cases, Monetary penalty and community service were 1L -
ﬂjlw} e i 5




and abuse occur. Thirteen students cited charging for services not rendered
as "causes" of fraud and abuse. Eleven students pointed to "overuses of lab
tests and freatments." Twenty-three students stated that frauq and abuse
occur because such acts are "easy to get away with" in the context of
government programs. While this response refers to the act itself (l.e., It
is easy to get away with), it also refers to the structure of the programs
(i.e., they provide oppcrtunities for abuse), and to ?he.sanc?ioning process
(i.e., it provides no effective deterrent to such acts).

A little over a quarter of the students mentioned physicians!
motivations, attitudes, or deficienciés as causal factors leading to fraud and
abuse. "Greed" was the most frequently cited factor In this cafegory (n=20),
followed by "lack of ethics and responsibility" (n=9), and "feeling Jjustiflied
fn cheating because the program abuses physicians" (n=9).

Seven students cited abusive behavior or ignorance on the part of the
program recipient as a cause of fraud and abuse in governmenf programs.

Eighty-eight out of 144 respondents suggested at least one strategy for
preventing fraud and abuse in government programs. The ﬁosf frequently
suggested preventive measure was "increased surveillance of physician billing
claims" (n=28), followed by "increase the rate of reimbursement for physician

services" (n=19), "better enforcement and prosecution (n=14), "harsher

L

&

DISCUSSION |

What can we infer from these findings about medical students! aff[fudes
toward physician fraud and abuse in government heafth benefi+ érograms?

First, it can be noted that the students view government programs In the
same unflattering light as practicing physicians. They give Medicare and
Medicald low ratings, especially on administrative dimensions (program
éfficlgncy, reimbursement scale, and cost-effectiveness). The tendency to
rate Medicare as better in qual ity than Medicald is also consistent with
practicing physiclans' views (11,12).>

Students' mean ratings were fairly consistent between medical school
classes, suggesting that medical education has no significant effect on views
or the issues considered here. This conclusion must be qualified, however, by

the fact that a significantly larger percentage of .first and second year

students responded "don't know" on all scaled items. This suggests that

students learn something about government programs during medical school, even
if their general views do not change drastically. Amidst this pattern of
consistency, however, we find that fourth year students provide significantly

lower ratings for government program reimbursement scales. . This could be due

to the fact that students have |ittle know ledge of program reimbursement

penalties for confirmed violators" (n=14), and "simplify +he billing scales unti! their final year of medical schoo!, or to a change in students!
procedures™ (n=9). Other suggestions Included "incressing program i; attitudes toward government fees for service. Certainly, the fee schedules
regulations" (n=8), "patient verification of services rendered by physician iﬂf are\apf to have more Iimminent pérsonal meaning to the fourth year students
(n=7), and "discontinue the programs altogether" (n=6), §1 Than to members of other classes.

;- Students viewed physician fraud and abuse as relatively serious problems,

- but not as common practices. Most students estimated that less than 20

~ percent of physiclan providers engage In fraud or abuse. Students
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distingulished between fraud and abuse, rating fraud significantly more serious

and less common than abuse. They sanctlioned a hypothetical act of fraud (Case

#1) significantly more severely than an act of program abuse (Case #2).
was frue despite the fact that the hypothetical fraud case involved only one
fifth the amount of money as the case of program abuse.

Respondents explained the causes of fraud and abuse in terms of psycho-
social, éfrucfural, and situational facfors.- While roughly 20 percent of
students' responses cited "greed"éor "lack of ethics and responsibility" on
the part of the physician as causes of fraud or abuse, more than 50 percent
pointed to situational or structural factors as contributing to the problem.
Many students believe that violations occur simply because they are easy to
get away with. Several students maintained that physfcians may feel jJustified

in their actions because they perceive the programs as being unfalir and

abusive fto the profession. |t Is interesting to'note that in citing several

program features (e.g.,  reimbursement scale, red tape, and inefficiency) as
"causes"vof physiclan fraud and abuse, medical students shifted the
respénslbilify for these acts from +hevindividual perpeffafor to the
organizational context within which they are committed.

Students reported that physicians were unlikely to be penalized for
program violations, which corroborates their view that violations occur
because they are easy to get away with. While very few students supported the
idea that physicians should not be sanctioned for program violations, the
majority favored moderate penalties for such acts. Although the dollar
amounts cited in the hypothetical cases were significant (ranging from $4,000
+o $21,000), most students felt that monetary penalties, suspension from the

program, community service, or simple warning were sufficient punitive

responses. These penalties were selected far more often than others which

would clearly involve either criminal labeling (e.g., probation), deprivation

This

"

Lty b

i

12

of liberty (e.g., incarceration), or interference with work (e.g., loss of
license). |t remains an open quésflon whe;her students would support similar
penalties if they were dealing with cases of fraud and abuse perpetrated by
program recipients.

Suggestions for preventing fraud and abuse focuseq on deterrent measures
and program structure remedies. Students advocated both general and specific
deterrents, including increased monitoring of physician billing claims, better
enforcement and proseéufion, and harsher penalties for confirmed offenders.
|f physicians perceived a greater risk of suffering severe consequences, it Is
bel leved, they would engage in fraud and abuse less often. The discrepancy
between a general advocacy of fougher measures and suppor+ of milder sanctions
for particular cases Is not uncommon, especially In régard to offenses in the
so-called "white-collar crime" area (13).

In addition to deterrent measures, students cited specific structural
chanées In goVernmenf pFograms which could help prevent fraud and abuse.

These changes would address the focal concerns of physicjan providers by
increasing reimbursement rates and simplifying billing procedures.

Interestingly, only one out of 144 respondents cited education as a means
for preventing fraud and abuse, calling for courses In medical ethics during
medical school. While past research has cast considerable doubt on the
efficacy of programs that attempt to change students' values or professional
attitudes (14), it is stitl surprising to find that students do not view
medical education as a potential vehicle for change in this area. Perhaps
students already identify so strongly with the physician's role that to

advocate formalized training in medical ethics might seem fo imply that they

believe that physicians are somehow deficient in their ethical standards.
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responsibllities of participation and the consequences for wrongdoing, may go

far in reducing fraud and abuse. Prior education seems a more desirable

e i e i, it

SUMMARY

; method for producing conformity than punishment after violation.
The validity of these survey findings is somewhat marred by the low g

While our study documents students' views on government medical benefit
response rate, especially among third and fourth year students. Differences

‘ programs, it provides l|ittle information on how these attitudes are
in the response rate of medical school classes may be attributed to variation

| ] developed. Future research could focus on the roles of classroom and clinical
in students' willingness fto participate in the study and to the methods used

‘ instructors, hospital personnel and peers in the formation of students!
to administer it. The final sampie is unevenly distributed befween medical

¢ i o ) attitudes. It would also be useful to compare the views of students who had
school classes, and this may distort the results so that they reflect the

to complete a course In medical ethics with others who did not. Finally, a
views of first and second year students more accurately than those of third

tongitudinal study of students' attitudes during medical school and possibly
and fourth year students. In addition, there may be a response bias due to

through their Internship and residency period might offer more specific
self selection among third and fourth year respondents. Students who

information on how and when attitudes toward government programs are developed
responded to the mail survey may have gained more firsthand exposure to

, o o and their éubsequen+ influence on physician behaviors as participants In
government benefit programs in their clinical training and, as a result, may ) : )

ii = .. ™ Medicare and Medicaid.
- have been more willing to state their views. Responding students may also £
ho!d_disfincfly different views toward government programs or toward medical

practice in general than non-responding students.

As In other research using surveys, it Is impossible fo determine the g X
extent to which these reservations may be accurate. The Information obtained
nevertheless provides an initial picture of how medical students feel toward
government me&ical programé and the crimes and abuses that take place within

them.

S S S e T e A

The findings have a number of policy implications. There is an

indication in the results that students form attitudes toward government

s g A A A5 et

medical benefit programs while they are still in medical school. Such
attitudes are likely to affect their behavior as physiclians.. The fact that a ! T
i

rather small proportion of students knew anything specific about Medicare and

Medicaid seems to indicate an educational deficliency. A full ﬁndersfandlng of

s i iAo St

the purposes and processes of Medicare and Medicaid, as well as the

AN
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TABLE 1
Means, Standard Deviations, and Rank Order Scores for Five Dimensions
of Government Health Benefit Programs, as reted by 144 Medical Students
at the University of California, Irvine, in May, 1983%
Program Dimension Mean S.D. N ?
#

- Quality of Care Delivered 2.95 .85 124 |
Ability to Reach all Those 3
in Need of Services 2.40 1.02 323 ;
Cost=effectivensess 1.90 , .90 114
Reimbursement Scale 1.81 .82 104

{  Progrem Efficiency 1.73 .73 | 121

*Programs were rated on a scale ranging from 1=poor to 5=exce!lent
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TABLE 2

Means, Standard Deviations, Rank Order Scores for the Percelved
LikelThood that Physician Violators will be Sanctioned by any of
Five Different Agencies, as rated by 144 Medical Students
Irvine, In May, 1983%

Sanctioning Agency Mean S.D. N

The Program Itself 2.32 . 1.18 134

Civil Authorities 2.10 .94 132 :
State Licensing Board. 2,04 1.04 132 ;
.Criminal Authorities 1.96 .90 132 f
Local Medical Societies 1,95 | .96 132 |

¥Likelihood was rated on a scale ranging from 1=very unlikely to 5=very likely’
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TABLE 3

Response Frequencies for 8 Penalties Imposed in 3 Hypothetical Cases

of Physician Fraud or Abuse, from 144 Medical Students at the
University of California, Irvine May 1983%

Case Frequencies

Case 1 Case 2 Case 3
(False billing
involving
Billing for Over- secret sexual
: : ’ services not utilization relationship Total
~ - Penalty Type performed) of services) with patient) Frequencies
Monetary Penaify 121 114 63 298
Suspension from
the Program 85 95 63 243
Community Service 71 53 24 148
igidrning From the Program 48 51 35 134
Criminal Probation 38 34 37 109
Lose Medical License 21 20 50 91
Incarceration 6 7 18 31
No penalty 3 9 19 .3

¥Response Frequencies are based on three preferred penalties selected for each

case.
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ABSTRACT
PECULATING PSYCHOLOGISTS: FRAUD AND

ABUSE AGAINST MEDICAID . Fraud and abuse by providers of Medicaid services remain a largely unexplored area

i " of scientific inquiry. This study presents information on psycholegists who have been

either criminally or administratively sanctioned for violatons of laws governing the
Gilbert Geis ,

Medicaid program. Mental health practitioners are disproportionately sanctioned
Henry N. Pontell

. .compared to their numbers in the program, a situation at least partly due to the fact that
Constance Keenan

they bill according to time spent with patients, making them easier enforcement
Stephen M. Rosoff

. AT targets. Interviews with eight sanctioned psychologists &nd forty state and federal
o ‘ . : Mary Jane O'Brien E S

SRR

i . officials involved.in administrative and enforcement activities found that sanctioned
University of California, Irvine

psychologists were commonly charged with filing false claims, felt that they were

L

o A

treated very unfairly by the system, and resented the low reimbursement rates and

Paul D. Jesilow paperwork involved with Medicaid. Almost &ll violators strongly denied personal blame

Indiana University for their behavior. These and related findings are discussed within the context of

" increased official serutiny of professionals who participate in government medical

benefit programs.

' : i i the :
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National Institute of Justice, U. S. Department of Justice (82-1J-CX-0035). The views =
expressed, however, are not necessarily those of the funding agency. |

.

The authors wish to express their appreciation to Carol Wyatt for typing assistance.

(ywner Reuisiow For YugoaTiol In Tl Phofessioner
(’sqououauer) -

il B e




- e YT T e - o

e R

PR e SV

7
3
X

f,s‘r:‘

PECULATING PSYCHOLOGISTS: FRAUD AND

ABUSE AGAINST MEDICAID

Medieaid, established in 1966, has extended medical benefits to indigent persons
who in some cases otherwise would not have been able to obtain such care (Buchberger,
198 l:xii). At the same time, on the darker side, the program has "ecreated" a group of
" malefactors who, absent Medicaid's existence, presumably would not have strayed outside
the bounds of the laws or rules regulating their professional behavior. Charging five
patients each for a;m hour's individual therapy when in fact they had been seen for only
ten minutes is an unlikely violative tactic unless a third-party insurer is going to pick up
the bill. Nor would it have been likely, without benefit programs, that a male therapist
_ would-bill the state for time spent in sexual dalliance with a patient: Medicaid, however,
has been chaxlged for such "treatment" on a number of ocecasions.

In the foregoing sense, the laws establishing the government medical programs.are
fesponsible for the appearance of the law-breakers. The programs created new rules
which can be.sidestepped by practitioners with considerable prospect of relatively safe
self-aggrandizement (Pontell, et al., 1982). The impersonality of the administrating
bureaucracy also insulates wrongdoers against féelings of guilt (Smigel, 1956), and the
sometimes complex rules and low payments provide therapists, as we shall see, with
rationalizations to deflect any moral obloquy that might accompany acts of fraud and
abuse. In short, Medicaid offers a context in which persons who are inclined, for
whatever reasons, to enrich themselves by ignoring proper and 'lawful regulations, can
readily do so.

By some counts, mental health practitioners appear to be the worst offenders

ageinst government medical benefit programs. From 1967 through 1982, 147 physicians

cpnamtr st T G
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Program Fraud . Page 2
were placed by the federal Health Care Finance Administratién (HCFA) onto a list of
persons extruded from further participation in Medicaid and/or Medicare because of acts
of fraud or abuse. Of these, 27 (18.4%) were psychiatrists. Yet psychiatrists make up
only about 8% of the phyﬁcian population (Harris, 1881); besides, their rat‘e of‘
participation in Medicare and Medicaid is notably low compared to that of almost all
other specialists (Mitchell and Cromwell, 1982). This large overrepresentation of
psychiatrists on the list of sanctioned doctors was by far the most disproportionate
among medical specialities.

It is more difficult to ascertain with any precision the level of law- and rule-
breaking by psychologists involved in medical benefit prc;gram work. Ten psychologists

have appeared on the HCFA list. If psychologists are involved in the programs less than

. one-third as much as psychiatrists, as seems to be the casel, then they can be said to be

heavily overrepresented in the ranks of wrongdoers. On the other hand, the numbers are

. too small to support a definitive judgment, though they assuredly can be said to imply the

existence of a worrisome condition.

What is certainly known, however, is that enforcement in the area of benefit
program violations is highly selective, and that there is & very large "dark figure" of ‘
unknown offenders (Biderman and Iieiss, 1967). Besides, it must be appreciated that
therapists probably constitute so disproportionate a segment of apprehended violators
because their illegalities most often involve manipulation of time rather than of services,
and that because of this they are much easier *o catch. A provider, for example, who
charges for an hour's therapy, but sees a patient only ten minutes can be more readily
apprehended than one who conducts a series of unnecessary tests or viho takes x-rays
with‘out bothering to put film into the machine. i

While the record of psychologists sanetioned for offenses against Medicare and
Medicaid, viewed in perspéctive, cannot readily be generalized to conclusions about the

ethical stendards of the profession, it nonetheless seems clear that the government

i
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benefit programs have provided a milieu and an ethos which have tempted a number of
clinical psychologists into what can at best be regarded as rule-violating behavior and at
worst as criminal acts. The remainder of this paper will examine the records and views

of a sample of sanctioned psychologists.

METHOD
Background materials on fraud and abuse against Medicaid by psychologists was
initially obtained by & ser'ies of interviews with 40 state and federal officials involved in
the administration and enforcement processes of the program. Thereafter, we carried
out an analysis of s'tatistical and case records, some of which were obtained by recourse
to the Freedom of Information Act.
To supplement these materials, we conducted interviews during October and

November of 1983 with psychologists who appeared on the lists of sanctioned

. p,ractitioners.. Their names were obtained from the HCFA roster and »from a list kept by

the Celifornia Department of Health Services. 'The HCFA list showed the following
geographic distribution: California (5); New York (2); Utah (1); Hawaii (1); and Indiana
(1). Of the 11 names on the California list, four were repeats, making a total sample of
17.

Letters were sent to each psychologist in the sample requesting permission for an
interview, either in person or by telephone. To épell out our mission and to increase the
likelihood of coopersation, the fo]lo‘Wing items were emphasized in the letters: First, that
we were interésted in learning from respondents about problems that appear to exist in
government benefit programs; second, that we wanted to provide an opportunity for
sanc‘fioned practitioners to put forward their view of what had.happened in their cases;
third, that we would guarantee personal confidentiality; fourth, that our project
represented a university-based scholarly endeavor with no ties to the health

administration forces; and, finally, that respondents by participating could help both the

mental health profession and society in general.

Program Fraud '

Page 4

The psychologists were requested to return an enclosed stamped p'ostcard,v
indicating a convenient time and place for an interview. Persons who responded were
contacted by phone t6 confirm an interview appointment, and to answer qgestions that
they might have. Two weeks after the first mailing, a followup letter was sent to all
those who had not originally replied, again stressing the value of their participation.
After another week, an attempt was made to contact non-respondents by telephone. Of
the 17 psychologists who made up our original sample, 8 agreed to be interviewed, 8

refused to participate in the study, and one could not be located either by mail or by

‘ telephone. The final sample of 8 persons showed 7 from California and one from Utah.

Three of the interviews, all in California, were carried out in person, while the remaining

5 were done by telephone;

RESULTS

The eight psychologists we interviewed may not be'truly represéntative either of

‘all sanctioned practitioners nor, more assuredly, of the unknown contingent of violators.

It seems possible (though not necessarily probable) that the persons who refused to be
interviewed might have differgd in significant ways from those who agreed to
cooperate.' And, of course, it appeérs reasonable to suspect that the persons
apprehended, like all those caught in wrongdoing, are different in meaningful ways—if
only perhaps in their ineptness—than those who were not snared. Our sample can only be
regarded as a group of practitioners who were caught for violations of Medicaid
regulations. They do represent & sizable portion of sanctioned psychologists, and some of
their views about benefit programs seem to reflect those of & larger énd important
segrﬁent of the practitioner community. i

. All members of the the sample were men and they proved to be relatively old: the

average birth date was 1927, making 56 years their mean age at the time of our

interviews. Four were in their sixties when we interviewed them, three between 49 and
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51, and the youngest was 44. These, then, were not "newcomers" to the field who might
by definition have been pressed to earn a livelihood. They were largely (five of the eight)
involved m solo practice, and they had been working as psychologists for an average of 22
years. They were not notably-mobile either: most had been at the same site through
almost their entire career.

Five of the respondents were married at the time of our iﬁterviev}s, two divorced,
one single and living with & woman. Al had children; four, indeed, had four children.

Medicaid work had constituted an average of 41 percent of their work for the

‘ group, with a range from 12 to 95 percent. Only one psychologist reported participation

in Medicare, and for him that involved only:10 percent of his work.

The Cases.

The official investigative files offer additional details of the particular nature of

. Medicaid violations involving psychologists. We examined these files to expand our

interview material beyond the cases with which we had personel contact. In one case,
two women had complained to the authorities that a clinician had asked for their Medi-
Cal (California's name for Medieaid) stickers, in addition to those of their child, though
only the child was in treatment. The investigator checked the psychologist's' claims for
payment and then randomly selected for interviews nine additional families in which a
similar pattern appeared to exist. The fouowiné segment of a Report of Investigation
conveys information about the offense and also indicates other 'pcssible harmful effects;
in this instance, depriving a person of access to needed medical care by unlawful
commandeering of her Medi-Cal stickers. The investigation report summarizes an
interview with one of the mothers (names have been changed tg camouflage identities):

My daughter Susan has never received any services rendered

by Dr. Allen. Athough I had taken my daughters Ellen and

Jean to Dr. Allen, 1 have never been present in any of their
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therapy sessions.. I only went in so he could tell me when,
their next appointments would be. At the end of the last
session, Dr: Allén personally took from me both “Medi"' labels -
from my card and from the cards of Susan, Ellen, and Jean.
Dr. Allen usually took all of our "Medi" labels.... He told me
to make sure I brought Susan's labels to the last s‘ession of
each month. Susan complained to me that she could not see
one doctor from whom she needed services because Dr. Allen
had taken her "Medi" labels. I asked Dr. Allen why he took
Susan's labels but he did not answer me. 1 ‘told my social
worker what Dr. Allen was doing, but I never received any
feedback from her.

Interviews with the other nine families uncovered essentially the same tactics. Dr.
Allen was charged with 24 counts of filing false claims ahd one count of grand theft. He
plea‘d"guilty to one count of filing false claims, a felony, and was put on three years'
probation, ordered to pay $3975 in restitution, given a $5000 fine, and required to
perform 300 hours of community service. He also was suspended from participating in
the benefii program during the term of his probation.

A case that received considerable public attention involved a psychologist-who had
charged the state for therapy performed by his wife, who was not licensed and had billed
for services at a residential facility far in excess of the number of working hours in the
day. He also had taken stickers from fahﬂy members of patients he was treating. He
plead guilty and received a sentence much like the psycholoéist in the. case deseribed
above. In this instance, however, California State Unfversity, Sacramento, where he was
a tenured pi-ofessor, fired him for immoral conduect and dishonesty. He maintained that
the violations were inadvertent, representihg sloppy bookkeeping, and a failure to

understand the regulations adequately. The appellate court was unpersuaded by this

e e ATV i, 2y R R Iy 21 ot 8 ety T B
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defense: it found that the evidence "was not equivocal; it was convineing." It believed
that "on the record it appears that the appellant was in fact guilty of the crime of which
he was convieted and his honesty was significantly impugned." The court concluded,

therefore, that "the penalty of dismissal was not an abuse of discretion" (Samaan, 1984).

The cases against the eight psychologists we sampled arose from a variety of
sources. Two came from investigations by their state Medical Fraud Control Units
(MCFUs), probably as a result of aberrancies discovered in computer checks of billing

practices. A third began from an anonymous patient tip to the authorities, another was

~ said to have resulted from work by an unnamed "state agency," and the fifth began from

a Department of Defense mail fraud investigation connected with the federal civilian
Health and Medical Program of the Uniformed Services (Champus) (see generally Morton,
1982) and ended with a Medicaid violation charge. The remaining two cases were
initiated by patients.

; The most common charge was for filing false claims;’in two instances, this was
accompsanied by grand theft and conspiracy allegations. We co1ld not obtain information-
from three of the respondents, but of those who answered, four had settled their cases by
élea bargains while the fifth had been convicted after & court trial.

Sanctions against the psychologists covered a wide range. Two received
probationary terms of 60 months and fines between $1,000 and $4,999, and one of these
in addition had to perform 700 hours of contribufed community service. Two others were
fined in the $10,000 to $24,999 range, and one of these had the further penalty of 36
monnths ¢f probation, $676 in restitution, and a mandatory 960 hours of eommunity
service. The only incarceration involved two months in a halfway house for a
psycfmologist who was also ordered to pay $73,000 in restitution.

Administrative sanctions included suspension of five of the group from
participation in Medicaid, generally for three years. Two had had their licenses revoked

for three months, one withdrew voluntarily frcm practice. Five of the seven who
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responded believed that the sanctions were too severe; two disagreed. Virtually' all
thought the likelihood for sanctions was high "for some" practitioners, l;ut not high in
general.

There was almost universal disapproval among the survey participan’Ls of officials
involved in the sanctioning process. On a five-point scale, five respondents rated
investigators at the extreme end, as "very unfair." Only one thought that they were
fair. Attorneys were judged in the same ways; so too were judges. The unfairness was by

and large said to be manifested in the use of intimidation by investigators, and by their

rote assumption of guilt. The last item was also named by all respondents but two as

n9tabiy characteristic of the adjudication process. Several extended comments on these
issues illustrate the views behind the ratings:
(1) The investigators irritated my patients. I thought they
were very crude because they asked my pvatients why
they were coming to see me, and it wes none of their

darned business.

(2) I think that they should notify the person immeaiately
that they are off cycle and that, if they continue,
there will be legal proceedings brought against them. I
would prefer that approach rather than saying:

"You're & criminal and we're going to catch you."

(3) Two people, one from MCFU, came to my office....
Like a couple of junior G-men, they yanked out their
badges and said: "You're under arrest! G;ddammit,
do you understand, you're under arrest!" I opened my
Bdesk drawer and got my wrists slapped. They thought I

was getting a gun.
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(4) What happened is that they [enforcement agency] had
$1.5 million tc spend....They didn't find that many
people so they looked info the computer for anyone

who is slightly deviate.

(5) The officials are just out there to put a notch on their
gun stock or their totem pole that "I've won this
vietory."
The interviewers talking to members of thy: sample were asked to categorize the
attitude of the psychologists in relation to their eases. In aliA kit one instance, they

coded response as "self as vietim of unfair system." In the single exception, they

P
{,

believed that the respondent saw himself as "guilty of an intentional wrong."

£

e

It is impossible (and it would be unjust) to try to adjudicate the accuracy of the
psychologists' excusatory statements. Certainly, in virtuaily a'l cases they felt intensely-

that they had been unfairly picked on, as the following quotations illustrate:

(6) They fcund a person who was disgruntled. She had
been & nurse in the clinie...and they gave her
immunity. Iswear before my Maker that she

lied....She was guilty of forgery.

(M In my case, there was maybe six or seven hundred
dollars involved. They contend it was about

$150,000....Where that figure came from, I have no

idea.

ST
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1 (8)  This was a travesty of justice. Idon't feel that

everybody has equel rights under the law. I think that '

we were set up. And I'm positive that somebody said,

i : "Get him," because somebody stepped on somebody's

toes.

\ § A (9)  They brought in some patients we had seen
previbusly. One of these girls I had seen, and the

- ' mother got on the stand and swore we had never seen

g
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the girl....I think they peid her off.

B

(10)  It's a little bit like the MeCarthy era.

ren—

% .

The immediate consequences of their involvement 'with the authorities was
reported by respondents to have been highly traumatic. Four of the seven who responded
to our question said that there had been a reduction in the size of their practice, and

three mentioned associated financial difficulties. Three also noted a decline in their

T

professionai status, and two specifiéd personal and emotional problems in the weke of
their troubles. One pointed out that the publicity surrounding his case had been
unnerving, while another respondent summarized the entire matter by saying that he had

been "totally ruined."”

Long-Term Outcome.

However baneful, many of these immediate cons‘equence§ appear to have had only
§ ? P transient impact. At the time of our inquiry, all but cne of the psychologists were in
practice; the exception was on disebility status. They averaged 80 percent of their

U working time engaged in therapy,' with additional time devoted by several of them to

3 v teaching and writing.
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Of the seven back in practice, four, rather surprisingly, reported a growth in their
clientele. Of the three who quantified for us the extent of this growth, one put it at 100
bercent, gnd two at 50 percent. On the other side, one respondent noted a decline in his |
practice, while two others specified such a decline at 30 and 75 peréent. Given this
situation, it is less surprising that three of the seven who responded said that they were
"much more satisfied" with their practice than before the case against them had been

meunted. The remaining four said that they were as satisfied as they earlier had been.

" Attitudes Toward Medicaid

There was an alrpost universal condemnatory attitude toward the Medicaid program
as it currently is ol;erating. Six of the eight respondents thought the program "unfair";
only one believed it to be "fair,” while the eighth thought it Was "fair for some, unfair for
others."”

The major element of unfairness was said to be the low reimbursement rates, a
matter cited by seven of the eight respondents. Six mentioned that the programs were
also unfair because they would not pay for all services. Three objected to the policy of
not paying for patients who miss appointments, while there was a single mention of "too
much paperwork," and a lone reference to the idea that the programs "diseriminate
against psychologists...and are medically dominated." Asked to specify "the most
unreasonable” regulation in the program, five of. the six who responded pointed at the
restriction on the number of visits to & psychologist allowed by Medicaid.

Every one of the respondents believed that the rules are biased against certain
specialties. Undoubtedly, what the respondents had in mind in this regard are rules such
as that in Hawaii which requires that services provided by clini‘cal psychologists for
Medicaid be Mimited to eligible patients referred by a physician" and must be only for
"that ser\.iice requested by the physician." In Celifornia, a rule that likely irritated

respondents is one that stipulates psychologists doing diagnostic tests may bill only for
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time personally spent with a patient, and that they will not be reimbursed for aﬁy time
that the patient was alone completing test protocols (see generally Sharfstein, Frank, and
Kessler, 1984). Nonetheless, respondents were rather evenly divided in their overall
evaluation of the underlﬁng rationale for Medicaid. Three viewed Medice‘dd favorably,
though they believed it needs reform; three said they moderately favored it, but that it
required a major overhaul; while two opposed the program, and thought that county
welfare résponsibility for medical aid had been a better system. The group was also

divided in its belief about the extent of fraud in the program. None thought there was

* very little fraud; two believed that the amount of fraud was a bit higher than "very

little"; one thought it moderate; three thought it was very high; and one said that he

simply did not know enough to be able to estimate properly. As to their personal goals

_ since their difficulties, by far the largest number indicated that they had vowed to keep

a low profile, and stay out of trouble.

Some} of the respondents combingd criticisms of the program with what appear to
be jus‘tiﬁcations for their violative behavior. The followi.ng represent some of their
comments on Medicaid:

(10) Ifeltl wés getting raped in terms of fees. They were
paying $27 a session when the going rate was
something like $75. It was a farce because they didn't

want anyone to do therapy with Medicaid.

(11) .1 think we spend more time trying to figure out the
right ecmputer number to put down and an inordinate

amount of paperwork to prove that we've done it.

(12) When seeing cases that are very close to psychotic

breaks, 1 think that there should be at least a minimum
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(13)

(14)
. {(il:r

(15)

(16)

Pege 13

of four visits & month, usually eight....Two sessions a
month are not even bandaid therapy. Why even give

them?

A lot of us are more interested in treatment than in
the business side of our office. I don't even know what
goes on in my outer office. I don't want to drain my
energy doing that.... Now, they've [state authorities]

got us all paranoid.

I think if you're not paid enough there's a tendenecy to
feel you're being taken advantage of and wanting to
make amends for it a little bit.... People do feel they

have to make up for all the hell they go through.

Your creativity gets lost in so darn many details.
Medi-Cel drains you with ell its regulations and
details. You spend so much time on the clerical work

that you would prefer to put into more creative work.

There should be more controls over the recipient and
Jless over the professional, and I think they would be

saving more dollars and doing themselves a justice.

-

I T

p

Program Fraud '

- DISCUSSION
Evidence indicates that psychiatrists and clinicel psychologists ére apprehended by
enforcement authorities .for government medical benefit programs consid;rably more
often than their numbers would have predicted. To a large extent, this appears to be

because therapists charge for tifne, and it is an easier enforcement task to catch

Aviolators who fraudulently repoz{ the length of their treatment than those who might

defraud the programs in other ways, such as charging for unnecessary treatments or

" providing unneeded referrals.

Interviews with eight psychologists who had been sanctioned for violations of

Medicaid regulations indicate strong resistance to accepting personal blame for their

_ behavior. Whether their attitudes are fictively or factually based we cannot, of course,

adjudicate. But it does not appear unfair to point out that investigators, neither with
benefit programs nor with street crime, are notably apt to "frame" innocent persons with
false ;hmges, though, of course, this sometimes happens.. In the present cases, it seems
that a subtle process of self-image protection is sometimes at work, and that the
sanctioned psychologists protect themselves from assuming a full measure of guilt by
quarreling with the justice of the rxﬁes under which they worked and with the deceney of
the enforcement process. That so-called wﬁite—collar offenders tend to be skillful in
projecting onto others blame for their own situation is one of the common findings of
work in that field (Geis, 1982; Rothman and Gandossy, 1982).

The litany of complaints against the Medicaid program seem to us to have an
element of justice in them. The programs do pay poorly, and they do iend to be bogged
down in bureacratie rules that sometimes lack therapeutic just?fication, however well
they may serve fiseal priorities (Davidson, 1982; Garner et al., 1979). It can be argued,

of course, that when a therapist agreed to participate in the program, that agreement

constituted a contractual aceeptance of the terms of work; and that none of us function
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in a perfect world or one that altogether meets our standards. This is the law
enforcement position, and it seems to us that there is a great deal to be said for it.

It is interesting that the psychologists we interviewéd report, by and large, having a
greater number of patients now than before they came into conflict with the
authorities. It may be that the financial setbacks of their fines and restitutive payments
forced them to increase their caseload. But perhaps we have further support for the
finding by Schwertz and Skolnick (1962) that medical doctors who had lost mealpractice
suits notably increased their practices therafter. In that instance, the cause was
believed to be a rise in the number of referrals from other physicians who were
sympathetic to the pli_ght of what they saw as beleaguered colleagues.

Government ;nedical benefit programs have established sets of laws, rules, and
guidelines which to a much greater extent than ever before cén place therapists under

intense scrutiny in regard to their professional behavior. The present article indicates

_ some of the dimensions of this situation as exemplified by a survey of psychologists

sanctioned for Medicaid violations.
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FOOTNOTE

Officials we interviewed believed that psychologists probably participated less than
one-third as much as psychiatrists, but we were constantly told that no official
figures are kept at either the federal ¢r the state level on program involvement by

members of different provider groups.
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