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PREFACE 

These legal guidelines were prepared by the staff of the 
Center for Criminal Justice of the Boston University School of 
Law under the direction of Carol RosensweIg and Roger D. Purdy. 

Research for this volume was fLlflded by Grant ~-AX~(O)R 
from the Office of Juvenile Justice and Delinquency Prevention, 
OffIce of Justice Assistance, United states Deparbnent of Jus­
tice. Points of view or opinions stated in thIs document are 
those of the authors and do not necessarIly represent the offi­
cIal position or policies of the U.S. Deparbment of Justice. 
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INTRmJCTION 

Police officers are authorized and encouraged to use ttv~ 
least restrictive or least coercive alternative, when appropri­
ate, in dealIng with juveniles. This policy of employing only 
as much coercive action as the situation requires may influence 
your decision whether to intervene or the course of action you 
will take when you do intervene. The following paragraphs are 
desl~~ed to acquaint you wIth the general concept of the least 
restrictive alternative. As you read further in the manual, 
you should note that each section discusses the least restric­
tive or least coercive option for that kind of contact wIth 
juveniles, and the situations in which you should exercise that 
option. 

There may be circunstances in which a juvenile has CCln­

mitted an offense. but arrest Is not the appropriate solution. 
After considering the age of the juvenile, the seriousness of 
the offense, the role of the juvenile (observer or partici­
pant), and whether the juvenUe has had CV\y prevIous contact 
with the police, you may decide a reprimand or warning will be 
sufficient. You may also advise the juvenile and his or her 
parent or guardi an to seek t reatmant or comseUng. However. 
you camot force anyone to accept treatment. and should not 
threaten arrest if he or she' does not choose to follow your 
advice •. (See PART fIVE: AAREST.) 

Beyond what is minimally required by a particular statute, 
you should choose among options available, keeping In mind the 
goal of achieving desired results through use of the least re­
strictive or least coercive alternative. 

1 \ 
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PART CN:: O:FINlTIONS 

100. Juvenile: 

Any person under seventeen years of age. 

101. Oelinquent Child: 

A juvenile between seven and seventeen who violates <Jly 
city ordinance or town by-law or who ccmnits any offense 
against a law of the Commonwealth (M.G.l. c.119 §52). 

102. Felon~: 

A cr lme punishable by death or impr Isorment In the state 
ptison. All other crlmes are misdemeanors (M.G.l. co274 §1). 

103. Misdeooanor: 

See Section 102 above. 

104. Reasonable Suspicion: 

Reasonable susplclo.1 Is a standard applied to determine 
whether a pollee officer Is just! fled In makit'g an instrusion 
Into an area protected by the Fourth Amendment to the U.S. Con­
stitution. The test is whether a reasonably prudent person 
under the described circumstances would be warranted In believ­
ing that a delinquent act has been, is belng, or Is about to be 
ccmnltted. Reasonable suspicion must. be based on specific 
facts that lead to a conclusion that a particular situation 
exists. Hunches are not sufficient. This standard is applIed 
to stop or frisk situations. 

----------~-~~-~-----~-.~~ .. --~--
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105. Probable Cause: 

Probable cause is a stricter standard than that of reason­
able suspicion. The facts must be so strorq that a neutral 

-magistrate will conclude that a certain situation exists. This 
standard is applied to arrest or search situations. 

106. FrIsk: 

A frisk or pat-down Is a reasonable search fo~ weapons. 
The purpose of a frisk Is polIce protection. Thus, a frIsk Is 
limited to places in w-eich a weapon can be concealed and to 
whIch a person has inmediate access. A person may be asked to 
remove bulky outer gannents in the course of a frisk. A knap­
sack may be felt If a polIce officer reasonably belIeves It may 
contain a weaJXlo and it Is within reach of a suspect. It Is 
not necessary to have a search ~arrant to frisk as it is not 
deEmed to be as intrusIve as a full-fledged search. A frisk 
will be uphald upon a showing of reasonable suspicion. 

107. Child In Need of Services (CHINS): 

A juvenile below the age of seventeen who perSistently runs 
away from the home of his parents or legal guardian, or persis­
tt:ntly refuses to obey the lawful and reasonable ccmnands of 
hIs parents or legal guardian, thereby resulting in said par­
ent I s or guardian's inability to adequately care for and pro­
tect said chIld, or a child between the ages of six and sixteen 
whl perSistently and will fully faUs to attend school or per­
Sistently violates the lawful and reasonable regulations of his 
SChool (M.G.l. c.119 ~21). 
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PART TWO: STCP, TKtESHl..O l~IRV AND fRISK 

200. Introduction 

A ttstoplt-_on the street, in a car or In a ptbllc place such 
as a park or playground--Is one of the most ccmnon kinds of 
contact you will have with juveniles. You may use a stop when 
you have a "rt~asonable suspicion" (as discussed above), which 
is less than the "probable cause" you need for an arrest. 
Therefore, you can use a stop in many situations as an investi­
gative tool or to prevent delinquent behavior. Nevertheless, a 
stop is a seizure to which Fourth Amendment restrictions apply. 
Therefore, you .oust be very careful to make sure you have facts 
sufficient to jt\Jstl fy a stop, and that you conduct the stop in 
a reasonable manner. Vttlen you are dealing with a juvenile you 
should be especIally ca~'eful J because the child's age, size, 
strength and maturity may be weighed in detennining the reason­
ableness of a stop and frisk. The fact that the person you 
stop Is a juvenile may also affect decisions regarding the 
reasonableness olf your suspicions, the reasonableness of the 
method used to dt3tain, \li)ether your threshold questionlrq was 
actually a custOdial interrogation, and the validity of any 
consent given. 

201. \ltt)en to Conduct a Stop and Threshold InquIry 

You may stop a juvenIle and engage the juvenile 10 a thres­
hold inquiry whenever you have a IIreasonable suspicIon" that 
the juvenile has engaged in, Is engaging In, or is about to en­
gage in delinquent behavIor. Massachusetts law authorizes po_ 
lIce officers to stop, detain, frisk and engage in a threshold 
inquiry any person reasonably suspected of criminal activity 
who is "abroad. 1t As lorg as you have a reasonable suspIcion, 
you may stop a juvenile on the street, in a store, in an auto, 
or any place you have a right to be. Reasonable suspicion 
exists when you, as a knowledgeable, trained, and cautious of­
ficer using good ccmnon sense, drawing upon your own personal 
observations, knowledge and experience, reach a reasonable coo-
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clusion that the juvenile has committed delInquent acts, is now 
committing delinquent acts, or Is about to do so. Your conclu­
sIon may be based upon any behavior you observe, any rellable 
report you have, your past experience in detecting delinquency, 
and any other observable facts. An anonymous tip, report from 
a very yomg thUd or information from a questionable source 
should be corroborated by information from a better source or 
your own observatIons before you make the stop. 

You should stop and question a Juvenile if you have reason­
able suspicion as discussed above and you feel that a stop and 

,threshold Inquiry wIll serve one of the followIng purposes: 

a. to develop further evidence or information useful to es­
tablish probable cause fo~ an arrest at that or a later 
tIme, or to clear the juvenIle; 

b. to obtain InformatIon (usually relating to identIty, ad­
dress t etc.) to enable you or mother person to fll\~ a 
delinquency or CHINS complaint; 

c. to gather information about the Juvenile and the possi­
ble delinquency to further your Investigation; or 

d. to prevent commissIon of a delinquent act or acts. 

Exemples 

1. It is 10:30 PM. You are In plain clothes 
In (Wl u-rnarked car near a bus stop, the 
scene of a recent number of handbag 
snatches. The streets are deserted. You 
pass by two teenagers you do not recog­
nIze standing in the drugstore doorway. 
You suspect they may be wai tlng for a 
vIctim. You decIde to observe them for 
awhIle to see if anything happens. You 
observe them for 15 mInutes and notice 
them walking up and down the street, 
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watching the bus stop. When a couple 
exits from a bus, the youths confer but 
do not go toward the couple. You now 
choose to exercise your power to stop and 
detaIn them for InvestigatIve question­
ing. 

2. While drIving on an overpass, you observe 
two youths walkIng down the side of a 
street near Route 2. They are carrying 
large objects that look ll~e rocks, and 
seem to be intoxicated. Recently there 
have been problmts wi th youths hanging 
out in the woods nearby and throwing 
rocks at the cars below this overpass. 
You have reasonable suspicIon to stop 
them and conduct a threshold inquiry. 

202. Co'~.ducting a stop 

A court is likely to view most Juveniles as easy to per­
suade or coerce, and flot as a serIous threat to you or others. 
Therefore, when conductirYJ a stop you should try to be as non­
coercIve as possible, to avoid use of physical and verbal 
force, and to detain the juvenile for as short a time as 
possible. 

When you stop a juvenile you should request the juvenile to 
stay and answer a few questions. You should state you are a 
police officer and show sane identi flcation as soon as possi­
ble, ml e SlS your un! form makes your status clear. This should 
help obtdn cooperation and will avoid the appearance of coer­
ci ve subt: e.f fuge. It Is import ant to state that the juv~nl1e 1 s 
not tIlder arrest but that you would like to ask a few ques­
tions. "fou should then ccrnplete your threshold Inquiry as 
quickly as possIble. 

7 
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It is best to avoid use of any physical restraint or force 
beyond the initial coomand or request thet the person stop or 
come over to you. If you reasonably suspect delinquent behav­
ior, you may use reasonable force to detain a juvenile who re­
fuses to remain. Reasonable force is the mlnimun aTlOUlt of 
force necessary to ensure that the juvenile remains. For exam­
ple, you may state your authority and command the juvenile to 
ranain, you may stand. in such a way as to block the .JuvenUel s 
exi t, or, i f necessar~', you may place your hands on the juve­
nile or place the juvenile in the cruiser. 

You should usually stop and question a juvenile ..... ere you 
find the juvenile. You may ask the juvenile to acccmpany you 
to the cruiser WlBe you check identi ficatlon, call the sta­
tion, or call the juvenile's parents.. If the stop scene pre­
sents a danger to you or the juvenile because of a hostile 
crowd or dangerous env iromlent. you may choose to move the 
juvenile a short distance to a safe place. 

Once you have stopped the juvenile, you may conduct a frisk 
or quick pat-down search if you have reason to suspect the 
child may have a concealed weapon. (See Section 204.) 

Exanple 

You are on patrol in the early hours of the 
IOOrni09. v.talle walking by the all night 
donut shop, the scene of a recent serIes of 
rwggings, you see a youth rlSlning from the 
store's parking lot. You stop him and asl< 
W'lat he is doing. Suddenly a large group of 
youths SurrOlJ'lds you and starts jeering. 
Vou decide that you cannot r:ont inue ques­
tioning the suspect there without provoking 
further hostilIty. You request that he walk 
down the street wi th you so that you may ask 
him a' few questions. To ensure that the 
moving of the suspect 1s not viewed later as 
an arrest, you should make it clear to him 
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that he is not lJ'lder arrest and that you 
merely want to ask him a few questIons. 

203. Conducting a Threshold Inquiry 

Once you have stopped the juvenile. you may ask a few 
questions designed to identl fy the juvenile and explain the 
child's actions. First. you should ask the juvenile's name and 
address. You may ask for identification cards to confinn iden­
t.ity. You may also ask for a parent· s name and phone nl.lwer to 
check the juvenile's Identi ty and to allow you to follow up 
your investigation. Keep in mind that the juvenile is not ob­
ligated to answer your questions. 

You may ask qJestlons about the juvenile' s behavior. and 
specifically about that behavior whIch caused you to stop the 
juvenile. Your questioning must be limited to only very pre­
l~inary investigative questions. If the suspected delinquent 
behavior is close in time to the stop, you might ask where the 
juvenile is going. or from where the juvenile has come. If the 
suspected delinquency occurred in the IOOre distant past t your 
questions should be more general. You should avoid accusing 
the juvenile of delinquent acts. You should also keep in mind 
that an important and incriminating statanent elicited In the 
parent I s or guardian's cbsence might be inacinissible and may 
taint evidence obtained later. lherefore. you should not con­
duct extended questioning. or ask questions likely to el1cit . 
confessions or Incriminating statanents, 

Your threst~ld inquiry should only last a few minutes, just 
long enOl..gh to ask a few general questions designed to estab­
lish identity and explain actions. If your suspicions are not 
lessened by the Juvenile's answers or actions. you may continue 
the questioning for a few minutes longer. You may not search 
the juvenile for identi fication cards. and you may not arrest a 
juvenile on the street for merely failing to answer or coop­
erate. If you have stopped a juvenile operating a motor vehi­
cle, you may arrest the juvenile for refusing to provide iden-

9 

'------------------~--~ ----~ --~ ---~ -------- ~ --- -- --- ---



I 

\ 

tlflcatlon (see c.90 ~21), but you should only do so when that 
is the most appropriate response. (See PART FIVE: ARREST.) 

Try to avoId contInued questionIng, QuestIoning focused on 
the juvenile as a suspect, suggesting that the JuvenIle Is a 
suspect, questions designed to obtain a confessIon, or almost 
anything beyond the initial threshold questions descrIbed 
above. This will mInImize the possibIlity that a later court 
will view your questionIng as a custodial Interrogation. 1 f 
the overall circLrnstances suggest a lengthy, coerc1 ve deten­
tion, a court may view your questIoning as a custodIal inter­
rogation or even an arrest. Therefore, you should release the 
Juvenile after the initial QuestIons, lnless you have obtaIned 
probable cause to arrest. If you do have probable cause, you 
may arrest the Juvenile in accordance with proper arrest pro­
cedures o (See PART FIVE: ARREST.) 

If you have establIshed that the juvenile Is a CHINS, you 
may treat the chIld as descrIbed In PART NINE. 

Exanples 

1. A merchant cones out of his store, spots 
you, and runs over to you saying, "that 
kId Just stole a cassette tape." Al­
though you do not have the authority to 
arrest the Juvenile (because the alleged 
misdemeanor was not ccmnltted in your 
presence), you may stop her for a thres­
hold Inqui ry. You may ask her nerne and 
address and then furnish that informatIon 
to the merchant. He, In turn, may use 
that Information to fIle a complaint 
against the juvenile. Should the juve­
nile gIve inadequate answers or refuse to 
answer your QUestIons, you should not de­
taIn her further. 
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2. While on patrol on Mass. Avenue, you are 
approached by a woman you do not know Who 
says she Just saw three boys try ing to 
break into a blue Volkswagon parked on 
the corner. You find the Volkswagon wl th 
the juveniles aromd the dr lver' s door. 
One Is hitting the vent window with his 
fi st. You have reasonable suspicion to 
believe that they may be trying to break 
Into the car. You may conduct 8 thres­
hold lr~ulry to detennlne whether the car 
belongs to my of than. 

204. Frisk 

1 f you reasonably suspect that a juvenlle Is carrying a 
weapon, you may conduct a limited pat-down search to protect 
yourself. You may also look In the nearby area from which ,the 
juvenile could easily reach and obtain a weapon. If you stop a 
juvenile in a car, you may QUickly look in that part of the car 
the juvenile could easily and quickly reach, but again you must 
reasonably suspect the existence of a weapon. 

A frisk is only allowed as a quick check for weapons where 
you reasonably StJspect their existence. You should not use the 
frisk to search for evidence for use against a juvenile In de­
linquency proceedings, or to seize drugs or contraband. 

In roost situations where you contact a juvenUe you will 
not suspect weapons, so you should remain cautious but conduct 
your questIons without a frisk. If possible, you should avoid 
frisking a juvenile because a court may view it 8S coercive. 
You should be especially wary of frisking very young children 
or chIldren of the opposl te s(~x • However, in scme clrcun­
stances, specl fic facts may lead you to believe the juv,enlle 
may be anned and dangerous. In those lJ1usual cl rCU11stances, 
you should frisk the juvenile to protect the juvenlle, others, 
and yourself. 

11 
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Reasonable suspIcion to frisk may arise at any point during 

a stop and may be based on the following facts: 

1. The Suspected offense ~d resulting likelihood of the 
juvenile having a weapon--are you investigating a re-

./ ported incident in progress involving use of weapons? 
Or are you investigatIng a very recent incident involv­
ing an easily concealed weapon that you suspect the 
juvenile may still be carrying? 

2. The juvenile's appearance--is there a bulge in the juve­
nile's clothes, or does the juvenile appear to be con­
cealing an object that could be a weapon? 

J. The juvenIle I s actions and words--does the jUvenile act 
threatening in a way which suggests, based on your 
experience. that ~he juvenile may have a weapon? Old 
the juvenile fOOve as if to hide a weapon W1en you 
approached? 

4. The juvenile's record or reputatlon--does the juvenile 
have a history of anned assaults, use of weapons in 
resisting arrest, or attaCking POlice officers? Have 
you known the juvenile to carry weapons In the past? 

5. Time, place, and other circllTlstances-_is the area daI'k 
or isolated? Are there a nunber of persons present 
posing a serious threat to your safety? These factors 
alone may not . just! fy a fr i sk if the suspected delin­
quent act did not inVOlve weapons. 

6. The juvenile's canpanions--do you reasonably suspect 
other juveniles or adults present of carrying a weapon 
or of having transferred a weapon to the s t 
juvenile? uspec ed 

If you decide you must frisk a juvenile, you should nor­
mally limit your frisk to a pat-do\Wl of the juvenUel souter 
clothing. However. you may open an lIlUsually heavy coat or 
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other ganneot if you could not feel a possible weapon from out­
side. You should use sufficient care and strength to allow you 
to detect BIly weapons concealed beneath the clothing. I f you 
feel an object you reasonably believe to be a weapon, you may 
reach Into that pocket or area to remove the object. If you 
have infonnatlon or have mooe observations that lead you to 
reasonably believe a weapon is concealed In a particular spot, 
you may 1mnedlately check that spot before patting-down the 
juvenile. If you seize an item. you should return it to the 
juvenile mless you ar rest the Juvenile, or U'lless the item is 
contraband. 

If the juvenile Is carrying a purse. knapsack, bag, or 
other such item that you reasonably believe could be u~ad as a 
weapon you may place it ou~ of the juvenile's reach during the 
stop. You should not open or search the item unless you rea­
sonably suspect it may contain a weapon that the juvenile could 
reach and use against you or others in the area. If you sus­
pect such a weapon, you may use the least intrusive means pos­
sible to detennlne whether the item contains a weapon. Patting 
or squeezing the exterior is preferred, but if that would not 
reveal whether a weapon were inside, you may open the item and 
look inside for a weapon. Your search is limited to checking 
for weapon~i you may not open closed containers too small to 
hold a weapon. 

Ex ElfJlI es 

1. You see a youth who matches the descrIp­
tIon of someone wanted for assault with a 
dangerous weapon that took place that 
/Mrning. You stop him, explaIn that he 
Is not under arrest, and ask him for 
identi fication. The youth seems very 
nervous and you believe he has the weapon 
on him, probably in his pocket. You pat 
hIm down but do not detect the presence 
of a weapon. You may ask the youth to 
renove his bulky ski parka so that you 
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can pat-down his inner clothIng. If you 
still do not detect the weapon you cannot 
search any further. 

2. You are questioning a suspect you fm.nd 
emerging from a closed school buIldIng at 
nIght. He Is wearing g~ shorts and a T­
shirt and carryIng a knapsack. The youth 
becomes hostile and makes verbal threats 
against you. You are concerned that his 
knapsack may contain a weapon. You do 
not want to merely place the knapsack out 
of his reach for the duration of the stop 
and then return It because hIs threats 
make you believe that it might contain a 
weapon. You decide to pat-down the knap­
sack, which represents the least intru­
sive means of conducting M excmination. 
The pat-down reveals soft contents that 
feel lIke clothing. SInce there is no 
reason to belfeve a weapon is concealed 
there, you do not open the knapsack but 
return it to the youth. 

205. Consent 

Normally, when you exercise your stop power you may briefly 
oetain the juvenile at the locatioo of the stop. You should 
not 00 your own initiative extend the length of detention or 
move the suspect because a court may view this as M arrest on 
less than probable cause. However, the juvenile may voluntar­
By agree to remaIn with you beyond the short per lad of time 
necessary for you to conduct your threshold investigation or 
voluntarily agree to accompany you elsewhere (e.g., to a cruis­
er or back to a victim for identi flcation). However, the juve­
nile must stU1 ranaln free to leave at any time mless cause 
to arrest develops. 
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You must be very careful if you operate under the assump­
tim that a juvenile has given consent as a court will look at 
such consent very carefully. I You should always tell the juve­
nile, in language the juvenile can l.J1derstGf'.d, that he or she 
has the right to withhold consent. You should not suggest that 
it would be In the juvenlle's best interests to cooperate. 
Even with these precautions, a court may find that the juvenIle 
could not or did not give valid consent. Avoid situations 
where consent is needed, and try to obtain the consent of the 
juvenile's parents or guardian. 

EXEmple 

You see a girl fl.n out fran a department 
store Where there has been a rash of shop­
lIfting. She Is carrying a large, full 
shopping bag. Upon spotting your cruiser, 
she drops the bag on the sIdewalk and starts 
walking. You pull up next to her and tell 
her you would like to ask her a few ques­
tions. She gives you her name, but refuses 
to tell you where she Is going. You Infonn 
her that she Is not under arrest and ask her 
to return to the department store wIth you. 
She refuses. If you believe you have prob­
able cause to make an arrest, you should 
detaIn her and given her full Miranda warn­
J ngs. You may then acconpany her to the 
store. If you do not believe you have prob­
able cause for an arrest, you may not detaIn 
her further. 
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PART THlEE: (;USTICtHNJ A .J.NENILE 

300. Interrogation 

Any questioning of a suspect initiated by a law enforcement 
officer may be considered an interrogation. Mir8Ilda warnings 
are required W\en the interrogation is custodial in nature 
(i.e •• when the ju~enile Is in custody or otherwise deprived of 
freedom in any significant way by a police officer). To deter­
mine whether the interrogation was custodial, courts consider 
W\ether a suspect in this person's position would have believed 
he or she was free to leave. Factors important to this deter­
mination include the age of the ju~enlle. the location and 
length of the questioning. and the nurber of police present. 
Courts are more lIkely to find the interrogation to be custo­
dial in nature when the suspect is a juvenile; therefore, you 
may wMt to give the proper warnings earlier In questioning 
thOCl you would for a1 adult. 

The Miranda warnings are: 

1. A juvenile has a right to remain silent. 
2. Anything a juvenile says can be used against h~ or her 

1'0 a court of law. 
3. A juvenile has the right'to the presence of an attorney 

during questioning. 
4. If a juvenile cannot afford an attorney, one will be ap­

pointed for h~ or her prior to questioning. 

The timing of trie warning and wai~er of the rights are dis­
cussed below. 

301. Questioning a stopped Juvenile 

Interrogation may take a variety of foons. You may carry 
out a "threshold inquiry" when' you ha~e stopped a ju~enlle you 
reasonably suspect of engaging in delinquent activity. (See 
PART 00.) E~en though no warnings are necessary initially, 
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you must be careful not to detaIn the juvenile too long and not 
to ask more than general threshold questions. This should pre­
vent a later court from fInding the questioning to be custodial 
interrogation and excluding any information obtained during the 
discussion. If it appears the juvenile may make incriminating 
statements, you should stop the discussion and inform the Juve­
nIle of his Miranda rights. 

302. Interviewing a JuvenIle Witness or lnfonmant 

Situations may arise where you wish to interview a juvenile 
lIIho you do not suspect of delinquency, but who may be able to 
provide you wIth Infonnation helpful In your investigatIon of 
another juvenile or another perspn. Miranda warnings are not 
necessary In this situation. However, you might consider 
whether a parent's presence would help to obtain the coopera·· 
tion of the juvenile. In addition, the parent's presence may 
help protect you Trem 91y allegations of coercion, intimida­
tion, or other misconduct. 

When you decide to interview such a Juvenile, you should 
politely and clearly explaIn that you do not suspect the child 
of wrongdoing, but that you wish to ask a few questions to 
further your investigation. You should ask the ,'uvenlle to 
cooperate, and, if practical, you should also seek consent from 
a parent. If the child is very young, he or she is likely to 
be frightened, and to ensure that the consent is voluntary you 
should Involve a parent. 

You st"lQuld at all times remain sensitive to the juvenlle's 
emotional inrllaturlty. This factor may color the truthfulness 
of answers you obtain, and may make the juvenile more vulner­
able to eootional upset from Questlonil'YJ by the police. 

I f at any Ume durIng your questioning, it appears you may 
obtain a confession or other statenent you may wIsh to use 
against the juvenUe you are questioning, you should cease 
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Questioning until you have given the MIranda warnIngs as listed 
above. (See Section 300.) 

303. Interrogati~ng a JuvenIle Sus~ected or.2e,1inguent l!eha..'!!~r: 

Miranda and sLbseQuent cases prohibIt the use against a 
juvenIle of statements made by the juvenile during a custodial 
interrogatIon unless proper warnIngs are given and the right to 
remain silent is knowingly and intelligently waived. The warn­
Ings must be given in language the juvenile can understand; you 
may wish to give the tradItional MIranda warnings but explain 
each part in greater detaIl. 

304. The Assertation of Right to Counselor Right to Remain 
Silent 

If at any time the juvenile or parent/guardIan asserts the 
right to counsel, you must honor that request before proceeding 
with your questions. This means you must stop questIoning the 
juvenIle mtll cOU1sel is obtained. Because courts have in­
cluded in their definitions of interrogation a variety of fonns 
of police activIty that elicited confessions or statements, you 
should also avoid any comments, questIons, or discussions with 
the parent/guardian, other officers, or anyone else, that may 
lead the juvenIle to make a confession or other hannful state­
ment. In addition, once the child hps a!;serted the right to 
counsel f you must wai t for appearance of counsel, m may not 
re-approach the chlld to seek a waIver of counsel. If the 
juvenile later approaches you and expresses a desIre to con­
tInue the interrogation without counsel, you should be very 
careful to ensure that waiver Is completely voluntary, and not 
suggested in any way by your actions. If there renalns the 
sllghtest possibill ty that the juvenile may later claim you 
suggested the waiver, you should wait for counsel to ensure the 
admissIbilIty of statenents. 
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Similarly, if the juvenile asserts his or her right to re­
main silent, that right must be respected. Again, you should 
be careful not to coerce or inthnidate a waiver of this right, 
as that wIll endanger admissibIlity of any statement made and 
render the interrogation useless. 

305. Waiver of Rights 

The juvenile may waive the right to ranain silent and to 
have counsel present during the interrogation. However, such 
consent will be closely scrutinIzed by the court to insure that 
the consent was knowIngly, voluntarily and intelligently made, 
with an awareness of the circumstances and possible conse­
quences. The court will examine all of the circumstances sur­
rOlSlding such consent and waiver to detexmine voluntariness. 

A court may consider factors such as the following to de­
tennine the voluntariness of consent and waiver: 

1. Parental Presence. This Is the most Lmportant factor to 
the court; it is alnost ifl1lossible for a juvenile to 
give valid consent wIthout the advice of his or her par­
ent/guardian. Another close relative or an attorney may 
be a sufficient substItute. 

2. Fonn of WarnIng Given. A court may look closely at how 
you explained the rIghts to the .1uvenUe. ~Ue an 
adult may grasp a standard Miranda type warning, you may 
have to give a juvenIle a sLmpler, easier-to-understand 
explanation of the possible consequences of makIng a 
statement, of the advantages of having a lawyer, etc. 

3. Age of the Juvenile. This factor can carry considerable 
weight in determining the ability of the juvenile to 
make an intelligent waiver. 

4. Education. 
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5. Knowledg~ of the Substance of the Charge. Again, an 
adult might be able to understand the idea behind de­

linquency proceedings t end the nature of a particular 
charge, but the juvenile may require further explanation 
to mderstand what wrongdoing is suspected. 

6. ~ther JUlY. Counsel is Obtained and Relationship Between 
Parent and Child. If legal counsel is obtained, the 
court is .likely to find the waiver and consent valid. 
If only parental advice Is avaIlable. the court may con­
sIder whether the parental interests are adverse. For 
eXOOllle. ,if a parent has initiated the delinquency can­
plaint. or has made statEments suggestl~ that he or she 
is not Int:l':.rested in protecting the juvenile's inter­
ests, a court may find the juvenile'S waiver and consent 
Invalid. 

1. When Questioning Occurred. A court may consider ~ether 
the intenogation occurred at day or at night. or before 
or after charges were fOllTlally made. 

B. Place of QuestionIng. A court may consider where the 
interrogation was conducted. Although SOOle juveniles 
may be intimidated by being questioned in the statlon­
house, it is department'al policy to conduct interroga­
tion at the stationhouse. 

9. Method of Que.stlonl~. How the officer conducts the 
questioning may be very important. Any threat or show 
of forca w111 be looked upon with disfavor by a re­
vIewing court. 

10. Length of Qufo)stionlng. 

11. Any Request for Counselor a Refusal to Answer Ques­
tions. 
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PART FOUR: WARRANTLESS SEARCHES 

400. Preference for Warrants 

When you acquire Infonnation that you believe creates prob­
able cause to conduct a search, you should obtain a search war­
rant. Courts have consistently stated the irnportance of giving 
en Independent magistrate the opportunity to rev lew the facts 
known to a police officer In order to ensure that these facts 
Justify an Intrusion into the suspect's privacy. To encourage 
the use of warrants, the U.S. Supreme Court has stated fIrst, 
that the courts should read warrants and affidavits in a 
ccmoon-sense non-technIcal way, end second, that warrantless 
searches should be much more closely scrutinized by the courts 
than searches for which there is a warrant. MOreover, a search 
warrant will usually permit a far more extensive search than 
would be the case If a search were pennitted only as one of the 
exceptions to the ConstItutIon's warrant requIrement. What all 
this means to you is that If you take the time to get a war­
rant, your search Is much more lJlkely to stand l4l In court. 

401. When a Warrantless Search Is Permissible 

The exceptions to the constitutional tule that pennit a 
warrantless search include search incident to arrest, search 
incident to a stop (I.e., a frisk), consent, plain view, exI­
gent circumstances and hot pursuIt. Searches incIdent to ar­
rest and stop are dISCUSSed in thIs section only as they relate 
to mtor vehicle searches (whIch may also be allowed mder 
other exceptions). JuvenUes are enti tIed to the sane proced­
ural protections mder these exceptIons as are adults. 

402 • Consent Searches 

Consent to search ~ area, whether the area is in a build­
Ing, on privately owned land or In a motor vehIcle, Is unneces­
sary when a search Is authorized under any other guideline. 

Precede 23 
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Consent should be used only as a last resort because it is of­
ten subject to question after the fact. Courts tend to be es­
pecially careful in scrutinizing consent given by a Juvenile. 
If you have sufficient probable cause to get a search warrant, 
it is preferable to make the search under a warrant rather than 
base it on consent. 

Consent is a question of voluntarlness, taking into account 
all surrounding circumstances. Courts are stricter ~en con­
Sidering the possible consent of a juvenile to a search because 
of the pres~tion against the abUlty of a juvenile to know­
ingly and intelligently waive his constitutional rights. 

You stould tell the person from whom consent is sought that 
any ev idence fOlJ'ld may be used against the juvenile p and that 
~ or she has the right to withhold consent. You should make 
sure both the juvenile and the consenting adult actually under­
stand this warning. 

Other factors (besides age. knowledge of consequences, and 
parental ,involvement) that may be used to attack or support the 
voluntary nature of the consent include: 

1. lack of education or fluency In English; 
2. below average intelligence; 
3. repeated requests for consent; and 
4. physical or mental stress. 

Generally, valid consent t9 search in a building or 00 pri­
vate land must be obtained from whomever has control over that 
area. You can probably obtain consent from a parent or guard­
ian to search a juvenile's room, but you should try to obtain 
the juvenIle's consent also. However. the parent or guardian 
may not be able to give valid consent to search, When, for ex­
ample, the object of the search is a locked footlocker belong­
ing to the juvenile. Only the juvenile can give valid consent 
for this search. The parent or guardian cannot give valid con­
sent to search a juvenile's room if that juvenile pays rent. 

EX!"Ples 

1. A reliable informant has just told you 
that he knows SUsie Smith is planning to 
sell a large quru1tIty of marijuana hidden 
In her bedroom. The Infonnant knows that 
transaction is to take place that day, 
but does not know where or when. You be­
lieve that there is not time to obtain a 
search warrant because, if you do not go 
to her house inmediately, she may leave 
with the drugs. You go to her house. 
Her parents answer the door and tell you 
she has not returned frem SChool. You 
infonn than of your suspicions and your 
desire to search her room. They consent 
to the search. In the search you fif~ no 
drugs I but you do find a padlocked wooden 
box under her bed. Even if her parents 
consent to this search, you should either 
a) request that another officer ranain 
wi th the box .nile you obtain a search 
warrant; or b) walt for Susie to return 
arid request her consent to search the 
box. 

2. In the course of investigating a series 
of housebreaks. you go to the home of a 
juvenile suspect to question him. You 
believe he is hiding goods that his 
friend has stolen, and you would like to 
search his room for the stolen !tans. 
The juvenIle's parent is not hane, and 
the juvenile does not speak English. You 
should obtain a search warrant before 
searching the juvenile's room. 
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3. While Investigating a series of house­
breaks, you go to the home of a juvenile 
suspect to question that juvenile. The 
suspect Is not tune, but her guardIan 
answers the door. The guardIan is horri­
fied by your story and agrees to let you 
search the juvenIle's room. In the juve­
nIle's roan you notice a locked jewelry 
box. S01le of the items stolen were 
pieces of jewelry. However, becau3e the 
box Is locked, you must obtaIn a warrant 
or the juvenile's consent before you can 
open the jewelry box. 

You may search a IOOtor vehI,cle wIthout a warrant 1 f you 
have obtained the vohntary consent of (in order of pref­
erence) : 

1. the regIstered owner; or 
2. a person ¥!ho you have reason to believe Is au­

thorized by the registered owner to use the vehicle 
(e.g., a family member in possession of the keys); 
or 

3. the drIver. 

A person's consent Is not valId if It Is obtained In the pres­
ence of an indIvIdual who objects to the search and who is 
higher In the above lIst of preferences. That Is, the driver's 
consent Is not suffIcient If an objection Is raised by the reg­
istered owner sitting In the back seat. On the other hand, the 
regIstered owner could validly consent to a search of the vehi­
cle even If the present drIver objects. 

As discussed above, you should always try to obtain the 
consent of a juvenile's parent or guardian before a search; 
consent of the juvenile should be relled upon only as a last 
resort. 
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Exoople 

On routine patrol, at about 2:40 AM, you 
stop ~ autarobile with one headlight and 
the license plate light burnt out. Six 
teenagers are in the car. The driver cannot 
produce identification. Only one passenger, 
Pat, Is able to produce Identification. The 
registration shows that the vehicle belongs 
to' Pat. You arrest the drIver on traffic 
charges. You 9T1ell marijuana and want to 
search the car. Only Pat can grant pennis­
slon to search the vehIcle. If Pat does not 
consent to a search of the car, you cannot 
detain the vehIcle any longer. 

403. Vehicle stop and Frisk 

Vehicle stop and frisk Is one of the IOOSt common situations 
in which you will encoU1ter Juveniles. You may stop any vehi­
cle for investigation whenever you have reasonable suspicion to 
believe that the driver has vIolated a traffic regulatIon, that 
the vehicle is stolen or beIng operated without authorIty, or 
that the vehIcle or its occupants are, have been, or are about 
to beccrne involved in a criminal or delinquent offense. You 
may not detain the vehicle or its occupants any longer than 
necessary to ascertain whether 8 cr lme, delinquent act, or 
traffIc violation has been committed unless you make an arrest 
or Issue a cItation. You may not make randem stops of cars 
without reasonable suspIcIon. 

Whenever you have stopped a vehicle or whenever you make 
this type of contact wIth an occupied vehicle that is not mov­
ing, and you have reason to suspect that any occupant of the 
vehIcle Is armed, you may require that person to leave the 
vehicle and stbnlt to a frIsk for weapons. Before allowIng the 
occupant to re-enter the vehicle you may inspect those parts of 
the car wIthin that person's reach that could contoin weapons. 
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If there are artIcles such as pocketbooks or briefcases in the 
car, you should pat them if that would reveal a weapon; only if 
this would not be suffIcient to detennine whether the container 
holds a weapon may you open the article. A locked, closed or 
sealed container may not be opened lnder the authori ty of a 
vehIcle stop EM')d frisk. for a fOOre detailed discussion see 
PART TWO: STCP At() FRISK. 

Exanples 

1. You stop a car for rUYIing a red light. 
The drl ver produces a license and reg­
I strat ion. The one passenger makes 
threatening comments to you. You recog­
nize him and rfll'lanber that he has a de­
linquency record for A & B OW. You see a 
bulge in his waistband. To protect your­
sel f 0 you fr isk the passenger and areas 
of the car fran which he could easily 
take a weapon. The driver need not con­
sent to thIs search. 

2. (Xl patrol you observe a youth, \IJlo ap_ 

pears to be 14 or 15 years old, driving a 
late fOOdel car. Suspecting U1author !zed 
use or driving without a license~ you 
stop the vehicle to verIfy the lIcense 
and registration. The driver's actions 
give you reason to suspect that he may be 
amed. You may order him out of the car 
and frisk hIm for weapons before asking 
him to produce hIs dr1 ver • s license and 
vehicle registration certi ficate. After 
the frisk, he produces a valid license 
and registration but is angry and hos­
tile. Before you let him back into the 
car, you may examine any area of the car 
within his reach which could contain a 
weapon. These areas include: an U1locked 
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glove compartment. console between bucket 
seats; above the sun visors; beneath the 
seat; and lX'Ider i tens on the seat. You 
may also inspect readBy opened contain­
ers such as bags, purses, packages, or 
briefcases within his reach that may con­
tain a weapon. If you c~ determine 
whether a container, such as a paper bag, 
has a weapon inside by feeling it without 
opening It, you should do so. You may 
not go into an area like the tnnk or 
locked briefcase, since it is not readily 
accessible, mless the suspect attanpts 
to open it in a manner causing reasonable 
suspicion that he might be seeking a 
weapon. 

404. Plain View Searches 

The plain v iew exception actnits into €V idence obJects in­
advertently seen by EM') officer who has a right to be in thar 
location. You may seize contraband or evidence in plain view, 
for exanple, when executing a valid search warrant. searching 
to secure ~remlses or In hot putsuit of a suspect. 

Anything you happen to observe in, on, or Corvlected to a 
vehicle may be consldered as evidence for probable cause to 
arrest the occupants, to search the vehicle (subject to limi­
tations discussed In sections 414 and 415), or to seize the 
observed items. The seizable Itans would include anything you 
observe with the use of a flashlight. This applies to vehicles 
that have been stopped and those that are unoccupied. 

Exanples 

1. While placing a parking violation tag 
under the wiper of a vehicle, you observe 
what appears to be the edge of a plastic 
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/ bag partly under the seat. A fter looking 
/ at it for a nonent, you see seeds, leaves 

and twigs giving you probable cause to 
conclude that it contains marijuana. You 
have authority to seIze the bag to deter­
mIne whether It contains contraband. 

2. While patrollIng a shoppIng center, you 
receive a report fran dispatch that a 
store,manager has observed two girls con­
ceal clothing on their persons. You see 
two girls rUl fron a store and enter a 
car parked dIrectly outside. You ap­
proach the vehicle to ask why they were 
runnIng fron the store. The report from 
the manager and the flIght of the two 
girls gives you the necessary justifica­
tion to detain the girls and the car. 
You observe on the back seat discarded 
prIce tags marked with the mrne of one of 
the stores In the shopping center. You 
see no sIg1 of any clothing. The pres­
ence of the pr Ice tags, In addU Ion to 
the surrounding cIrcumstances, furnish 
probable cause to search the vehicle for 
stolen clothing. 

405. Searches Incident to Arrest 

In general, Massachusetts law allows you to make a search 
of M arrestee and of the area withIn the arrested person's 
reach for weapons. ()1ce you make an arrest you may mal<e a full 
search of the person and his or her clothing for weapons, as 
opposed to a limIted search authorized under the stop and frisk 
power. You may also make a protective sweep fo1' persons on 
private premises in the course of a search Incident to arrest. 
If you have probable cause to believe that the arrestee is con­
cealIng on his or her person or In his or her clothing evidef~e 
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of the cr!me for which the arrest was made, you may search 
those parts of the person and clothing that may conceal the 
evidence. 

When you are arrestIng a person in a motor vehicle you may 
order other occupants out of the vehicle to be frisked for wea­
pons if you have reason to suspect that they may be carrying 
weapons; if your suspicIon that the occupants may be aoned con­
tinues after the frisk, you may assure yourself that the pas­
senger area of the car does not contain weapons that might be 
used to assault you before you allow them to Ie-enter the vehI­
cle. Incident to arrest, you may conduct a contemporaneous 
search of the passenger canpartment of the vehicle, end con­
tainers found therein. 

I f you have probable cause to belIeve that the arrestee is 
concealing on his or her person or In his or her clothing 
evidence of the crime for Wlich the arrest was made, you may 
searL~ those parts of the person and clothing that may conceal 
the evidence sought. Incident to arrest. you may conduct a 
contemporaneous search of the passenger canpartment of the 
vehIcle, and contaIners found therein. 

In addition to weapons searches, whenever you have probable 
cause to make an arrest for a delinquent act, you will general­
ly have probable cause to search the vehicle for any evidence 
associated with that offense. This type of vehIcle search Is 
governed by another set of guidelines, the exigent clrcun­
stances exception. 

EXCJ!lfJles 

1. You have a warrant for the arrest of Kim 
Young on grounds of the possession of a 
controlled substance. You see KIm hang­
ing out in the center of town and arrest 
her. You pat Kim down and Kim appears to 
be unarmed. I-tlwever, In Kim's pocket you 
find a throat lozenge box. You may open 
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the box because controlled substances can 
be inside. 

2. You are sent on a call for a B &: E In 
progress. As you arrive on the ~ene, 
you see two teenagers anerge fran a dark 
building carrying something <M1d get into 
a car. You follow than and pull the car 
over. You tell them they are lIlder ar­
rest. You may search the car for i tans 
that may have been taken <M1d seize them 
as evidence. 

,. On routine patrol you observe <M1 auto­
mobile driving erratically along Pleasant 
Street. After observing the vehicle run 
a red Ught, you stop the vehicle. The 
driver Is a teenager as are the four pas­
sengers. When the driver is lXlable to 
produce a valld license, you order the 
driver out of the car and place the driv­
er lIlder arr~st. Your pat-down for wea­
pons uncovers a pocket knl fe. The pas­
sengers are rostlle and verbally abusive 
and you suspect they may be carrying 
dangerous weapons. After another officer 
arrives, you may order than nut of the 
car and frisk them for weapJns. However, 
since there Is no evidence associated 
with the crIme of drIving without a li­
cense for which the driver was arrested , 
your search of the vehicle and passengers 
rwst be limited to places where you may 
reasonab].y expect to find weapJns within 
their reach. 
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406. Exigent Circunstances 

In SOOle situations you may not need a warrant to stop and 
search a vehIcle capable of beIng moved when you helve probable 
cause to believe that evidence of a crIme or delinquent act is 
contained within it. This is because the mobility and access1.­
billty of the vehicle raise the possibility that the -vehicle 
will not be there or the ev idence In it will be destroyed or 
removed before you can return with a warrant. However. these 
exigent circunstances do not eliminate the need for probable 
cause. 

When probable cause does exist, the following are sane 
situations that justify a warrantless search: 

1. The vehicle is operable, and it is ~ractical to assign 
an officer to guard the vehicle pending your return with 
a warrant. 

2. You have reason to believe that persons known or lIlknown 
may move the vehicle. 

3. The pJssiblllty exists that an alerted criminal or de­
linquent will use the vehicle to flee. 

4. The possibility exists that time or the elaneots might 
destroy the evidence. 

5. It is an emergency situati~) In Which a vehicle must be 

searched to save 11 fa, prevent inJury to others, or pre­
vent serious damage to propertyo 

EXmJlle 

You were infonned, by a reliable infonnant. 
that a known narcotics dealer was observed 
near the high school on several occasions 
dur ing the past month taking small quanti­
ties of a white powder in glassine bags fran 
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the tnxtk of a red sedan near the hIgh 
school baseball field. You now have prob­
able cause to believe there are drugs In the 
car, and you may search It. You do not need 
a warrant because the vehicle may be moved 
or the narcotics removed from it. 

In the following situation a warrant is necessary to search a 
vehicle: 

1. The evidence sought has not been tcwnpered wIth for 8 

signi flcant length of time and there Is no reason to 
belIeve it wIll be whIle a warrant Is being sought. 

2. It Is necessary to seize the whole vehIcle and you know 
where It may be fOUld. ' 

3. The vehicle is not capable of beIng moved. 

RBTlerrfJer that you should search only the parts of the vehIcle 
In which the ItBTls might reasonably be found. If it Is Imprac­
tical to search immediately at the scene, you should have the 
vehicle towed in order to search later. (Keep In mind that any 
movement of the car by you will probably eliminate the exigent 
circumstances and make it necessary to obtain a warrant.) 

Locked suitcases, brIefcases, tool boxes and the like may 
be seIZed from the vehicle as part of these probable cause 
~earches. However, a warrant is almost always necessary before 
tt~ containers can be opened. Although the practIcal value of 
this delay may seen slight, courts are strict rtJout this re­
Quirenent. 
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PART FIVE: ARREST 

500. Definition of an Arrest 

Although there 1s no exact formula for determining when an 
arrest has occurred, generally a legal arrest is any situation 
when: 

1. you detain a person by force, by verbal crnmands, or by 
creating circ\1l1stances that implicitly make it clear to 
the person that he or she Is not free to leave; and 

2. you detain thl~ person for a longer period of time than 
the brief peril')d needed to conduct an InItial investiga­
tion followinr.;J. a stop; or you take any action that ex­
ceeds the stop rx>wer usually associated with arrest; and 

3. you have enough information to give you probable cause 
to believe that the person has ccmnitted 91 offense for 
which you have the power to arrest. 

It is i~rtant tel I-mow \'then an arrest takes plsee end the 
requirements for a lE.~~al arrest. Not all arrests are legal, 
that is, in accordance ,~,1th the Constitution and exIsting laws • 

. Any situation when thE! first two factors are present, but not 
the thIrd, is an Ule-gal arrest. An illegal arrest wUl not 
prevent prosecution of' the arrested juvenile, but the court 
will probably not admit any physical evidence or statanents 
obtaIned as a result of the arrest. 

The juvenile court; does not have jurisdiction to charge a 
person who Is less thar, seven years old as a delinquent child; 
therefore, you should not arrest a child six years of age or 
yOlJ1ger. I f a child In:Jer seven Is Involved In en incident 
that would be considered delinquent If the chlld were between 
the ages of seven and ml:!lIenteen years, you should remove that 
child from the scene or the incident and, preferably, take that 
child home. 
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501. Difference Between Arrest and stoe 

Although both arrest and a stop involve restricting a per­
son's IOOvanent. there are three factors that set an arrest 
apart fran a stop: the aromt of information you have about 
the person. your purpose in detaIning the person, and the de­
gree to -nich you interfere with the person's liberty (e.g., 
detaining the person for a long time, IOOving the person frem 
the stop site, etc.). A juvenile is detained for a longer 
period of time when he or she is arrested than when stopped. 

When you stop a juvenile J you should have a reasonable 
suspicion that the juvenile has been involVed or is about to 
becane involved in delinquent activity or other misbehavior. 
Your purpose In conducting a stop is to allay that suspicion. 
or to gain more info~ation to establish probable cause for an 
arrest, arrest warrant, or search warrant by quest ioning the 

. juvenile. I f you believe the juvenile is about to becane in­
volved in delinquent activity or other misbehavior in the 
inmediate future, your purpose may also be to prevent that 
juvenile fran committing such an act. After you question the 
juvenile for a short time and you determine there Is no prob­
able cause to arrest him or her. you should release that 
juvenile. 

In contrast. t.hen you arrest a juvenile you should have 
eooUJh info~ation to gIve you probable cause to believe the 
juvenile has ccmnltted a delinquent act. Your purpose in 
arresting Is to detain that juvenile and to charge hLn or her 
with being a delinquent child. You also take the juvenile to 
the station for booking and possible pre-arraignment det~)tion. 
The juvenile's parent or guardian and a probation officer shall 
be telephoned fran the station to detennine whether it Is ap­
propriate to detain the Juvenile at the station in the Depart­
ment of Youth Services (DYS) approved holding area, to transfer 
the juvenile to a DYS facilIty, or to release the juvenile to 
the parent or guardian. 
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E)(ooples 

1. You are called to a A &: E In progress. 
You see three figures anerge fran a drug­
store and spli t l(l. You observe one 
youth carrying a carton. You follow the 
youth. but lose him. About a hal f -hour 
later you observe the youth again and ap­
prehend him. He is nervous and reluctant 
to talk, but you would like to ask him 
about what you observed and the two other 
suspects. It Is division policy that a 
parent or guardian be present during ooy 
interrogation and that. the parent or 
guardian is infonned of the juvenile's 
Miranda rights. Sinca you have probable 
cause to arrest. you should probably do 

so and wait ootll the parent or guardian 
is present at the station before ques-

.. tionlng the suspect. 

2. You are on patrol in the early hours of 
the IOOrning. As you drl va through the 
housIng project; where there have been 
many episodes of vandalism, you see a 
youth running wi th a rock in hIs hand. 
You stop hLn and ask what he is doing. 
Suddenly a large group of youths sur­
rounds the youth you are questioning and 
start jeering at you. You decide that 
you camet continue questioning the sus­
pect there without provoking further hos­
tility from the gang of youths. You re­
quest that he walk down the street with 
you so that you may ask hLn a few ques­
tions. In order that this moving of the 
suspect Is not viewed later as an arrest, 
you should make it clear to him that he 
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Is not under arrest, that you merely want 
to ask him a few questions. 

502. Definition of Probable Cause 

Probable cause Is defined as whether, at the rrunent of 
arrest, you know facts and circumstances that would warrant a 
prudent person·s believing that a juvenIle had committed or was 
coomltting a delinquent act. You must have had speci fic in­
formatIon to belIeve that It was more lIkely than not that the 
juvenile coomitted a delInquent act. If the legality of the 
arrest is challenged in court, a judge will revIew the Infonna­
tlon you had at the tIme to determIne whether it was suffIcient 
to give you probable cause to arrest. Therefore, you must be 
able to articUlate specl fic and Objective factors upon which 
you relied to determine that the juvenIle more lIkely than not 
ccmnltted an act of delinquency. Probable cause does not re­
quire that you have evidence sufficIent to adjudicate the juve­
nIle delinquent, but it does Involve more than a reasonable 
suspIcIon that the juvenile engaged in a delinquent act. 

503. Factors Relevant In EstablishIng Probable Cause 

In detennlning whether you have probable cause to arrest, 
you may rely on the sources of information listed below. The 
significance of the sources wIll vary, depending upon the cir­
cumstances of each case. (See Section 505: When Arrest is 
PermissIble or Mandated.) While' one sourte may provIde you 
with strong enough informatIon to supply probable cause, usual­
ly you should have a canbinatlon of Infonnatlon fron two or 
more sources: 

1. Your personal dIrect observatIons, includIng those made 
of the suspect and the scene of the crImInal or deUn­
quent act, as well as your past experience as a' POlIce 
offIcer In evaluating these observations. 
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2. InformatIon received fron other police officers based on 
their observatIon, collective knowledge within the 01vl~ 
sIon, or radIo broadcasts from the dispatcher. 

J. Information supplied by the victims or witnesses of the 
crIme or delinquent act. 

4. Information supplied by an Informant. This information 
must be corroborated and supported by evidence that the 
informant can be trusted. The accuracy of the informa­
tion may be substantiated by further investIgatIon pro­
ducIng additional corroborating information. Sufn­
ciently detaIled information that Indicates the inform­
ant had firsthand knowledge of the information may es­
tabllsh its accuracy. The trustworthiness of the in­
formant may be established by showing that he or she has 
given good Information on past occasIons. 

5. You may consIder the suspect's responses In evaluatIng 
probable cause (In order of signifIcance): 

a. --incriminating statements; 
b. --contradictory statsner:ts; and 
c. --evasive answers. 

Neither contradIctory statements nor evasive answers 
alone are suffIcient to supply probable cause. 

In addition, the following factors may be considered In deter­
mlnlrlQ whether there Is probable cause to arrest 8 suspect. 
These are the least significant of all factors mentIoned, and 
do not, by themselves, establIsh probable cause. 

6. The flight of a suspect upon your approach; and 

7. Your knowledge of a suspect's prIor crIminal or delIn­
quency record. 
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Excmples 

1. Late at night, ~ile in plain clothes, 
you walk past a movie theatre. Upon 
hearIng the screans of an elderly WOTlan, 
you turn and see two youths running into 
the alley near the theatre; one is carry­
Ing a purse over his ann. The. elderly 
WtlnCM1 points towards than and shouts 
"ho ' T se two just stole my purse '" Based 
on your observations of the scene, and 
the Infonnation supplIed by the victim , 
you have probable cause to arrest the 
youths seen running Into the alley. 

2. You hear on your radIo that youths have 
just vandalized the neigtt)orhood elEmen­
tary school. At the scene, you find bro­
ken glass and beer bottles strewn about 
the parking lot. You then notice VinnIe 
Martine rlXV10ing fran the scene. You 
know Vinnie has a record of B &: E's. 
However, you have no description nor any 
witnesses to identify the youths involved 
in the incident. You do not ha~e prob­
able cause to arrest Vinnie based solely 
on Vinnie's actions (rl.l1Oing fran the 
scene) and your knowledge of Vinnie's de­
linquency record. 

3. Susan Prattle, a highly reUable infor­
mant. tells you that Jack t-tNally is a 
fence for Wlon you have been looking. 
She says that Jack went to Spr log f1 eld 
yesterday and will be returning to town 
taoorrow afternoon wi th stoloo property. 
She also describes the plain clothes Jack 
was wearing when he left. You decide to 
get a warrant for Jack's arrest. When 
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filing the request that a warrant be 
issued, you establish the reliabIlIty of 
the Infonnation ~y stating that In the 
past Susan has given you relIable Infor­
mation leading to arrests of suspects 
and the Infonnation Susan gave you is 
detailOO. 

Arrests for Noncriminal Misbehavior 

Juveniles may also be taken Into custody by processes other 
than arrest for criminal or delinquent acts, Su~h as under the 
authority of the Children in Need of Services Act (See PART 
Nlt£: OtILMEN IN tl:ED fF SERVICES) or ~en in si tuations that 

. might endanger their welfare. In such Situations, you may take 
juvenile into custody without hav iog probable cause to 

arrest. However, intervention in such circumstances should be 
limited to the provision of services on a voluntary basis. 

505. When Arrest is Permissible and/or Mandated 

You may arrest a juvenile in situations when you can arrest 
an adult to enforce federal, state, and local laws definIng 
criminal and traffic offenses. In addItion, you may also In­
tervene and tal<e juveniles into custody under the provisions of 
the Children in Need of Services Act. (See PART NINE.) 

In detennining whether t.o take the juvenile Into custody or 
whether to obtain an order fram the court and then arrest the 
juvenile, the following should be considered: 

a. whether the ccmplalnt has already been 
filedi 

b. the seriousness of the alleged offense; 
c. the role of the juvenile in that offense; 
d. the nature and OUltler of contacts the 

juvenile has had with the juvenile jus-

41 



i 
I 

I 
tlce systEm and the resul ts of those 
contacts; 

e. the juvenIle's age and maturity; and 
f. the availability of appropriate persons 

or servIces outside the juvenile justice 
system to respond to the juvenile's 
needs; and 

g. _lether custody under CHINS Is appropri­
ate (see the Introduction to PART NINE). 

506. Arrest With a Warrant 

You have the power to arrest a juvenile for whc.m a valid 
court order has been issued if. you have actual knowledge that 
the order is In full force and effect. 

507. Arrest WIthout a Warrant 

You have the power to make a warrantless arrest only If you 
have probable cause to believe the juvenile has committed a de­
linquent act" as descr Ibed below: 

a. Felony: You have the power to arrest a juvenIle you 
have probable cause to belIeve has cannltted an act 
whIch would be a felony if the juvenIle were an adult 
regarHless of whether the felony was committed In your 
presence. A felony Is any offense that Is punishable by 
death or ImprlsOfli"'.:2nt In a state prison. All other 
criminal offenses are misdemeanors, whether they appear 
In the General Laws passed by the legislature or town 
by-laws. 

b. Misdemeanor: 

1. Breach of Peace In Your Presence: You have the power 
to arrest a person for any misdEmeanor commItted in 
your presence that constitutes a breach of the peace. 
"Breach of the peace," although not clearly defined, 
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generally means that In the cIrcumstances the misde­
meanor causes or threatens dIrect hann to the public. 
Common misdemeanors include assault and battery (Ch. 
265 §13A) and affray (Ch. 277 ~5'). 

Ii. Not A Breach of the Peace In Your Presence: If a 
misdemeanor committed in your presence is not a 
breach of the peace, you do not have the power to 
arrest unless the statute specifically gives you 
power to arrest. You have QUthorlty to arrest for 
the following offenses: 

a. use of a ITOtor vehicle without au­
thorIty, th. 90 ~24; 

b. any traffIc violation committed by a 
person driving without a license 
granted by the RegIstrar of MOtor Ve­
hIcles, Oh. 90 §2l; 

c. drIving after suspensIon of license, 
Ch. 90 §2J; 

d. leavIng the scene of an accident af­
ter causing person injury, th. 90 
~24; 

e. trespass, Ch. 266 ~120; 
f. larceny of any 9'T1OlNlt of property, 

Ch. 276 ()28; and 

g. disorderly conduct, Ch. 272 ~5J. 

iii. Arrest on Probable Cause: For some misdemeanors, the 
statute g1 ves you the power to arrest based upon 
probable cause, regardless of whether the misdemeanor 
was commItted In your presence or constItutes a 
breach of the peace. Examples of these misdemeanors 
are: 

a. driving mder the influence, Oh. 90 
§24; . 

b. possession of a hypodennlc needle or 
syringe, Ch. 94C §27; 
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c. possessIon with an intent to distrib­

ute a Class 0 or E controlled sub­
stance, Oh. 94C §32. 

d. possession of a controlled substance , 
Ch. 94C ~34; and 

e. knowing presence where heroin is 
kept, Ch. 94C §3S. 

Iv. To~~ By-laws: You have th\9 power to arrest a juve­
nile whose identIty you do not know who is in willful 
violation of a town by-law regulating use of streets, 
public reservations, or parkways (Ch. 272 §S9). You 
may also arrest any person \Iilose identity you do not 
know who throws rubbish or other SlDstances on the 
street or sidewalk In your presence and refuses to 
obey your request to remove it. However, as soon as 
you learn the person's identity, you fTkJst release 
that person (Ch. 272 ~60). 

S08. Fresh CoTJllalnt 
'-

You may arrest without a warrant based on a fresh complaint 
for felonies and those misdemeanors diSCUSsed In the sectIons 
immediately above. An arrest based on a fresh complaint will 
protect you fram lIability. 

A fresh complaint exists when the juvenile could be taken 
or apprehended in the act or when, promptly after the commis­
S~OII of a delinquent act you have received infonnation (which 
you have reasonable grounds to accept as true), that the person 
being arrested is connected with, or Lmplicated in the commis­
sion of the offense. A fresh complaint may be based on Infor­
mation from a relIable source or personal observation. If the 
offense was committed In the past and you receive new Infonna_ 
tion, you should obtain a warrant before you make an arrest. 
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You are not required to inquire Into the authenticity of 
the infonnati~, or act at your peril. However. you must have 
reasonable grounds for accepting the infonnation as accurate. 

509. Situations Outside of the Power to Arrest 

As a general rule, ~en you encounter a situation involving 
a delinquent act where you do not have the power to arrest, you 
may attempt to ascertain the identity of the person involved in 
order to seek a complaint or arrest warrant. If a vlct~ or 
witness is involved, you should Infonn the person of the pro­
cedure for filing a complaint against the juvenile in the dis­
trict court. A juvenile officer may also choose to file a com­
plaint when an arrest was not made, 

There may be times, such as in a fanUy dispute, v.hen it Is 
appropriate to suggest options other than the delInquency pro­
cess that are available to the parties (e.g., a professional 
counseling service, etc.). If the activity complained of falls 
within the jurisdiction of the CHINS Act. you may choose to 
handle the case as outlined in Part Nine. 

510. Arrest on Private Property' 

In a case where you have the power to arrest a suspect, you 
may still need to decide whether you may enter private property 
to make an arrest. Because a police officer's entry into pri­
vate premises is an intrusion into a place where people have a 
greater expectation of privacy than on the street, your power 
to arrest in such places Is restricted under the Fourth Amend­
ment. 

When law enforcement officials enter private property that 
is not open to the public to make an arrest. courts assessing 
the legality of that entry will make a distinction between 
property In which the suspect lives and property in which the 
suspect may be f£lund but which is owned by a third person. To 
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enter private property 1n which the suspect lives, the general 
rule is that an arrest warrant is required (absent consent by 
someone wIth authority or exigent circumstances such as an 
emergency that would justify a warrantless entry). (See PART 
FOUR: WARRnNTLESS SEARCHES.) An arrest warrant for the suspect 
does not gIve you authority to enter private property in which 
you believe the suspect may be fOlXld, but which Is owned or 
occupied by a third person. In thIs situation, where you do 
not have that third person's consent and exigent c1rClmstances 
do not exist, the third person'S constitutionally recognized 
privacy interest in his or her home requires that you to obtaIn 
a search warrant before entering that property to look for, and 
apprehend, the suspect. 

If an area is privately O~ed, but is open to the public, 
such as a retaIl store, you may exercise your power to arrest 
without meeting further reQulrenents. 

A juvenile can give consent to enter a hone. However, a 
court will look more favorably upon an entry based on the con­
sent of the owner or of the parent or guardian. While it Is 
unlikely to occur frequently, if the juvenile has a room sepa­
rate from the fanily for whIch the Juvenile pays rent or is 
otherwise "not tnder the parent or guardian's roof," the owner 
cannot consent to a search of the juvenile's room. 

Exoople 

You answer a call about a fight at the skat­
ing rink. When you arrIve the manager de­
scribes the incident: upon leaving the lee, 
Bob Brown attacked Darryl Saunders with a 
hockey stick. Saunders appeared to be serI­
ously injured when he left the rink with his 
friends. Another witness infonns you that 
Bob's cousin, Kathy Faulkner, drove Oob away 
from the ·rink. You know Bob and Kathy live 
in the SOOle apartment buIlding. You go to 
that buIldIng and r log Bob's apartment; no 
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one answers. You then ring Kathy's apart­
ment. Kathy answers and you explain that 
you would like to talk to Bob. Kathy has 
the capacity to consent to your entry, but 
she does not ailow you to enter to arrest 
Bob. You cannot enter without a search 
warrant. 

511. Procedures to be Followed After Arrest 

After a Juvenile has been arrested for delinquent conduct, 
you should take the following steps at the scene of the arrest: 

1. Infonn the Juvenile of your authorIty and of the charge 
for which he or she has been arrested. 

2. Ascertain the mrne and age of the juvenile .. 

. 3. Pat-down the juvenile for weapons 1 f you believe the 
juvenile has a weapon, If the juvenile Is known to carry 
a weapon or 1 f the offense Is one In whIch a weapon is 
usually involved. 

4. Handcuff the juven.lle only when necessaray to r"!'~ntaln 
the juvenIle's, the public's, or your safety or to pre­
vent the JuvenIle from escaping. ThIs determination 
will be made within the circumstances of each arrest. 
Consider the offense, the juvenIle's age, the alleged 
offense and the circumstances under whIch the arrest has 
occurred. 

5. If the juvenile is sick or injured, Infonn the dispatch­
er, request an aroulance, and adninlster appropriate 
first aid. You must walt for the miJulance to arrive 
and have one officer accompany the juvenile In the 
miJulance. 
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6. Vtt111e you are not required to give ~iranda warnings lJ)­

less you are gairYJ to question a juvenile or take any 
statanent fron a juvenile in custody and intend to use 
such statanent in court, the .1uvenile should be given 
Miranda warnirYJs. 

7. You should search the juvenile incident to arrest. (See 
PART fOUR: WARRANTLESS SEARCHES, especially the sections 
on Search Incident to Arrest and Exigent Circumstances.) 

8. You should note the time when you take the juvenile into 
. custody and record that infannatlon. 1 f it appears that 
physical evidence at the scene will be ~rtant in de­
tenninirYJ the facts, you should take precautions to se­
cure and protect the scene of the incident. 

512. Booking Procedures for Juveniles 

Whenever you arrest a juvenile, you should bring hLm or her 
to the station for booking and contact the juvenile officer. 
When the juvenile officer arrives and bookirYJ is canpleted . t 

infann the officer of the facts and circumstances of the caseG 
The juvenile officer should then take charge of processing the 
juvenile and you may complete your preliminary investigation. 
You should proceed on your own when a juvenile officer is not 
available and consult the commanding officer on all decisions. 

In the absence of a juvenile officer after the suspect is 
booked, the commanding officer must notify a juvenile probation 
officer of the district court and the juvenile's parent or 
guardian. If court is in session, a probation officer can be 
reached at the court. If court is not in session, the Desk 
Officer's list of probation officers' names and tele~~ne num­
bers should be consul ted. 

The juvenile must be detained in the juvenile t~lding area 
approved by the department of Youth Services, separate fron 
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adult offenders, pending rel(3l~s,e or transfer. (See PART SIX: 

OETENTIOO. ) 

Records should be kept of the length of time the juvenile 
is detained and turned over to the person responsible for main-
taining juvenile records. 

513. Release/Detention After 1~J:"J:'est 

A police of ficer may make \:h~~ decision to release or ~taln 
a juvenile on his own or in Cl)I"I,:\lJlCUon with the probatloo of­
ficer. If you have infonnaUofl that Is relevant to the deci­
sion whether to release the :.lUI,/eoile, you should InfallTl the 
probation of ficer. I f you h8t111 ril ar rested the juvenile pur sual'lt 
to a warrant that directs tha\~ the juvenile be held pending an 
appearance in court. the juvr::inLl,e should be detained in the 

DVS-approved facility. 

Unless the juvenile has a 11:in~J arrest record and is charged 
with a serious crime (e.g •• df~11nquent acts involving weapons 
and aggravated assaults and br;l.t,beries, especially ajainst law 
enforcement personnel and per;I:l,()!")S older than sixty). it is 
likely that the juvenile will Ithf.1 released. If the probation 
officer decides to release the j(I~lenile. the coomandlng officer 
will contact the parent or gUEl,rd':\'an or other person with vtlan 
the juvenile resides. The l'B.!!lponslble person should be told 
when the arrest took place, th~:l ~:'jaason for the arrest, the time 
and place of the hearing, aoo thH fact that the juvenile will 
be released to him or her ~en hl~ or she canes down to the sta­
tion and pranise, in writing, to be responsible for the juve­
nile's presence in court. \*len the person appears at the sta­
tion and signs the printed rell~I!I:!M~l fonn, the juvenile should be 
released. 1 f the person v.t\a i!~ e;ltpected to pick the juvenile 
l4l does not arrive at the StElt'h::iI"l in a reasonable period of 
time, you should take the jUI.q;:H.I,le to 8 DVS facility as di­
rected by the probation officeIL'", I f the juvenile is arrested 
and booked while district court hi In session, the juvenile may 
be transPorted directly to court, 
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If the probation officer decides not to release the juve­
nile, the Desk Officer should still contact the parent or 
guardIan or person with Whom the juvenile resides. The respon­
sible person should be told when the arrest took place, the 
reason for the arrest, and where the juvenile will be detaIned 
UltU the juvenile appears in court or ball is obtained. If 
the probation officer so requests, the juvenile should be re­
leased to the probation officer. If a juvenile Is detained, 
you should transport the juvenIle by car to the juvenile delen­
tion center designated by the probatIon offIcer. 
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PART SIX: DETENTION 

600. Introduction 

Detention refers to the holding of a juvenile In 8 lockup, 
the police station, or house of detention between arrest and 
initial court action. There is a general presumption against 
such detention; you may do so only in cartoin circumstances and 
when certain procedures are followed. (You may also detain a 
juvenile under the protective custody statute. See PART SEVEN: 
PROTECTIVE CUSTODY.) It is important to remember that these 
procedures pertain to police detention, not court authorized 
detention. It is also Important to remember that after arrest, 
alleQed CHINS and delinquent chIldren are treated alike. (See 
PART - NINE: a-tINS~) t-bst important, at flO time may a juvenile 
be detained In the polIce statIon or town lockup with adults. 
No person between the ages of 14 and 17 may be detained in a 
police statIon or town lockup Ul1ess its juvenile detention 
facUities have received OYS approval. The approval area Is 
the only area in which juveniles between the ages of 14 and 17 

can be detained legal11. 

601. Procedures 

nfter you arrest a juvenile between the ages of 7 and 17, 
you should n rst detennine his or her age and then follow 
proper booking procedure. (See PART FIVE: MRESTS.) You or 
the officer in charge must notIfy the probation officer of the 
dIstrIct court withIn Whose district the arrest took place that 
you have arrested a juvenile. You or the officer in charge 
must also notify at least one parent or guardian of the child. 
The purpose of these procedures is to allow inquiry Into the 
case. I.)ltll you have ccmpleted this Initial phase of your 
investigation, the ,Juvenile should be detained. However, the 
decision to release or detain should be made 8S quickly as pos­
sible. A police officer may make the decision to release a 
juvenUe without consulting a probation officer. However, 1 f 
there is any doubt about releasIng a juvenile, you should con-
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suIt a probation officer who will ordinarily hav~ had more ex­
perience in making such decisions. 

If the parent or guardian promises in writing to supervise 
the juvenile and insure his or her appearance In court. you may 
release the juvenile to that parent or guardian. This is the 
preferred course of action. 

The juvenile may also be released to the probation officer 
upon that probation officer's request. However, if the arrest­
ing officer requests in wrlting that a juvenile between the 
ages ~f 14 and 17 be detained or if the court issuing an arrest 
warrant for the juvenile directs in the warrant that the juve­
nile shall be held in safekeeping pending the juvenile's ap­
pearance In court. the juvenile may be detained in a police 
station. to.o lockup, or a OVS detention hone pending that 
juvenile's court appearance. A juvenile between the ages of 14 
and 17 c~ be detained when the probation officer so directs. 
If the juvenile Is detained. the officer in charge of the po­
lice station or town lockup should notify the probation officer 
and the parent or guardian of the detention. The juvenile may 
be admitted to bail. 

You have no authority to detain a juvenile less th~ 14 
years of age beyond (fl initial inquiry in which the juvenile's 
age is detennined. the juvenile probation office is notified 
and the juvenile's parent or guardi~ is notified. 

While on patrol you see Chris Matthews. age 
15. for \Iklan you hold an arrest warrant. 
You then' arrest Chris and bring Chris to the 
station for booking. The arrest warrant di­
rects that "Chris Matthews be held in safe­
keeping pending the appearance of Chris 
Matthews in court." You infonn the officer 
in charge. The officer in dharge then calls 
the juvenile probatioo office at the dls-
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trict court to noti fy probation that Chris 
was arrested and is being detained in ac­
cordance with the directive of the arrest 
warrant. That officer then calls the juve­
nile's parent or guardiM to relay the in-
formation. 
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PART SEVEN: PROTECTIVE CUSTOOY 

700. Authorization 

Protective custody (PC) is a method of detaining persons 
without arresting them. You are authorized to detaIn juveniles 
under two state statutes. There may be occasions in whIch you 
may choose to arrest or PC a juvenIle (e.g.. an intoxicated 
.'uvenIle is transporting alcohol) i in other sItuations, you 
have the authority to PC a juvenile but not to arrest (e.g., a 
juvenile 15 publicly intoxicated). In Massachusetts, public 
intoxication 15 no longer a crIme. However, it 15 a statutory 
vIolation for a minor to transport alcohol. 

701. Protective Custody for Drunkenness 

The Alcohol Treatment and Rehabilitation Law (Chapter 1118) 
authorizes you, as a police officer, to assist an incapacitated 
person, with or without that person's consent, to his or her 
residence, to a detoxification facIlity, or to the police sta­
tion. An Intoxicated person Is "incapacitated" If, due to 
drinking intoxicating liquor, the person is unconscious, in 
need of medIcal attention, likely to suffer or cause physical 
halm or dmlage to property, or disorderly. In order to dete'r­
mine Whether a person is "intoxicated" under thIs law, you may 
request the person to sutmit to reasonable tests of coordina-
tion, coherency of speecht and breath. " 

If you brirl:] II persm to the station, you must inform that 
person, io writing, of his or her rIght to be given a breath­
alyzer test. Any person who Is adninistered a breathalyzer 
test shall be presumed i~toxlcated if the test results indIcate 
that the percentage of alcohol in his or her blood Is ten one 
hundredths or more. That person shall be placed In protective 
custody at the station or transferred to a facUlty. A person 
shall be presumed to be not intoxicated if the breathalyzer 
tests indIcate the percentage of alcohol In the blood Is fIve 
one hundredths or less. If the test results show the perceo-
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tage of alcohol to be more than five' and less than ten one 
hlndredths, no presunption shall be made based solely on the 
breathalyzer test; a reasonable test of coordination or speech 
coherency may be OOminlstered. I f the latter te~t indicates 
the person is intoxicated, that pers~) shall be placed In PC at 
the station or transferred to a facility. 

Any person presuned intoxicated to be PCted at the station 
shall inmedlately be infonned of his or her right to mak~ a 
phone call at his or her own expense. Any person assisted by a 
police officer to a facUity shall be infonned of this right. 
In addition, if a person lnder age eighteen Is to be PC'oo at 
the station. that person's parents or guardian shall be noti~ 
fled as soon as possible upon arriving at the station. 

When an incapacitated person Is assisted to the station, 
the officer in charge, or a designee, shall notify the nearest 
facility that the person ,Is being held in PC. 1 f suitable 
treatment services are available at the facUlty, the police 
shall arrange for the person's transportation there. 

No person assisted to the station shall be held in PC 
against that person's will. However, if suitable treabment at 
a facility is not available, an incapacitated person may be 
held in PC at the station for up to twelve hours or until the 
person is no longer incapacitated, which ever is shorter. 

I 

In perfonning your duties under this act you may use such 
force as is reasonably necessary. 1 f you reasonably believe 
that your safety or the safety of others requires it, you may 
search the person and the surl'oUlding area to the extent nec­
essary to discover and seize any weapon. However, if the per­
son is to be held in PC at the station, all valuables and all 
articles that may pose a danger to that person may be taken and 
inventoried. 

Any person less than eighteen years of age who Is held in 
PC shall, upon the request of his or her parent or guardian be 
released to the custody of the parent or guardian. All rights 

56 

granted adults rnder Chapter 111B shall apply to juveniles. 
Any provision requiring the consent of the person requires the 
consent of both the juvenile and the parent/guardian. A juve­
nile who is PC·d must be held separately from adults in a DYS­
approved facIlity. 

702. Prot~tive Custody for a Juvenile found Where Controlled 
Substances Are Present 

You have the authority to plac~ a person in protective cus­
tody under the following circumstances: 

1. You find a person present where you find a substance 
that you reasonably believe to be a controlled substance 
listed In Class A. B. or C; 

2. You reasonably believe the pers~ Is a juveniler and 
3. You reasonably believe the person knew of the presence 

of the controlled substance. 

You may keep the .1uvenlle In protective custody for up to 
four hours. When you bring the juvenile to the station. you 
must immediately notify the juvenile's ~arent or guardian. 

703. Procedures for Placing a Juvenile in Protective Custody 

When you place a juvenile in protectIve custody you should . 
inform the juvenile of the authority under which he or she is 
being placed In custody. The parent or guardian of the juve­
nile shall be infonned as soon as possIble. The juvenile shall 
be gl ven the opportunity to make a phone call at his or her own 
expense. The juvenile shall be placed in the DYS-approved 
holding area. 

A juvenile who has been placed in PC shall not be deemed to 
have be~1 arrested or to have incurr~ a delinquency or crimi­
nal record for any purpose. However, a department record of 
the custody shall be maintained indicating the circumstances of 
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detention. You should be careful to note the time at whIch the 
juvenile was Pe'd because of the statutory limits to length of 
time the juvenile cm remain In PC. The n811es of the officer 
who took the juvenile into custody and the officer in charge 
should be incltJded In the record. You should also not.e whether 
the juvenile made a ~lOne call, your attempts to not! fy the 
parent/guardian, whether a breathalyzer test was given, and, if 
so, the results of such test. 

Exanples 

1. While patrolling along Pleasant street at 
8 R-i, you see three juveniles approxi­
mately twelve years of age. One of the 
juveniles has hI s ~nns draped over the 
shoulders of the other two; he is being 
half-carried, h~lf-tlragged. You stop the 
car to question the juvenIles to see 
whether the boy is hurt. You ask the boy 
if he is okay and his response is inco­
herent. It is obvious to you the boy is 
drtnk. He does not reply when you ask 
hIm his name. The other two kids appear 
to be sober. They tell you the other 
kldts name and address, and that his par­
ents are home. You then tell them they 
may go and you take custody of the intox­
icated boy. You may take him to the sta­
tion or to his residence. Because of the 
boy's age and the fact that his' parents 
are tune, you· may choose to take the 
juvenile heme. 

2. You are arrestIng three twenty-year oids 
for possession of amphetamines. Present 
with the adults, but not in possession of 
any illegal substance is Georgie, who you 
believe to be about fIfteen. Because of 
the conversation that you overheard con-
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earning the dl fFerent types of ErOpheta­
mines present and the fact that the pills 
were in plaIn view, you reasonably be­
lieve that Georgie knew of the presence 
of the drugs. You have the author 1 ty to 
take Georgie into PC. If you take Georg­
ie to the station, you should immediately 
notify Georgie's guardian. You may only 
hold Georgie for up to four hours in the 
DYS-approved holding area. 

3. 01 patrol you see a car weaving across 
the center lIne. You stop the car after 
seeIng it go through a red light. The 
car smells of marijuana. You look at the 
driver's license and it indicates she Is 
sixteen; the passenger looks younger. 
You have the drIver and the passenger get 
out of the car i both are tnsteady on 
theIr feet. When you ask the passenger 
his age, he starts gigglIng. Both juve­
niles appear to be hIgh on marijuana. 
You do not see any marijuana or paraphe­
nalla In the car. In addition to giving 
the driver a ticket, you may also arrest 
her for driving under. You may not take 
the passenger into protective custody; he 
does not appear to be incapacitated due 
to drinking liquor nor is he in the pres­
ence of a controlled substance Class A, 
B, or C. 

4. While In a park in the late afternoon you 
see a teenager sitting under a tree. She 
is laughIng and singing songs. You stop 
to say hello and ask her oclTle. She an­
swers with slurred speech. She stands up 
and sways. You detect alcohol on her 
breath. You tell her you are takIng her 
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into protective custody. You bring her 
to the 'station and try to phone the aunt 
with whan the girl lives. There is no 
answer. You inform the juvenile of her 
right to make a phone call and to have a 
breathalyzer test. She makes the phone 
call and then tells you she wants to take 
the test. Her speech is stUl slurred. 
She"is administered the test and it shows 
she has two one hLndreds percent alcohol 
In her blood. You must release her from 
custody as she is presumed to be not In­
toxicated. 

60 

PART EIGHT: SC~S 

800. Enter 109 School GrolJ"lds 

There are two si tuat ions in which you may need to enter 
public school grounds: when called in by the school officials • and.when your own investigation leads you there. In the first 
instance, you should respond to a call from school officials In 
the same way you would to any citizen complaint or offer of in­
formation. In the second instance. you st)ould try to avoid 
carrying your own investigation onto school property, and espe­
cially into the school building. The appearance of unlfonned 
police officers may disrupt normal school routine, Md may 
frighten younger chIldren. 

There may be tImes, however. when you feel it is necessary 
to conduct your investIgation In the school. This could be be­
cause of an emergency or 'the tIme element. or because evidence 
I tsel f i~ in the school. The juvenile wi th whom you wish to 
speak could be in danger or could be a danger to other stu­
dents. You might need information in a hurry to stop an ac­
tivity before it gets out of hand. If the evidence is in the 
school, there is a possibility that it may be destroyed. You 

must balance these factors with the potential disruption of the 
educational process and your abIlIty to conduct the investiga­
tion else~ere before deciding whether to enter the SChool. 

In all situations you should inform school officials of 
your presence, and inquire how to conduct your business with a 
minimal effect on school routine, in the least coercive manner 
possible. 

Exooples 

1. You have receIved a call from the high 
school principal. He has learned fran a 
reliable student source that there will 
be a fight that afternoon in the school 
parking lot between two st.udents armed 
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with knives. Because of the potentIally 
dangerous sItuation, you will want to 
talk to the students and try to prevent 
the incident. However, you should try to 
do so between class periods to minimize 
classroom disruption. 

2. Several merchants In the center of town 
have complained of two juveniles who 
~outinely shoplift from their stores. 
Through investigation you have come to 
believe that they are students at the 
local junior high. Because there is no 
danger to any student and no danger that 
the evidence will suddenly disappear, you 
should walt to talk to the juveniles at 
heme with their parents present. 

801. InterrogatIon 

If you wish to question a student at school, you should ask 
pennlssion from school officials. You should also contact the 
juvenile's parent or guardian for the same reason, and if pos­
Sible, have ~t least one parent present during the Questioning. 

The constItutional protection against self-incrimination Is 
fully applicable. Therefore, you must give MIranda warnIngs 
when your questIonIng becomes a custodial interrogation. The 
school envIr~nt, from which the student is not truly free to 
leave, may make a court rore InclIned to find the interrogat ion 
custodial In nature. (See PART THREE: INTERROGATION.) 

002. Searches 

The preference for a warrant extends to the school situ­
ution. Therefore, you should not treat a search on school 
grounds any dIfferently from a search orf school grounds. You 
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sh<?uld use cautIon before grantIng a request by school offi­
cials for assistance in conduct.:I.l"1g a search since courts look 
to the initial purpose of such s~arches In ruUng on the con­
stitutionality of the involvemen\~ of the police. When the pri­
mary purpose Is to search for evldence of 111egal acts, rather 
than to maintain school safety or preserve the educational en­
v lrorment , cour ts tend to requ J m the serne just 1 flcat ion as 
they would for any other warrent1ess search. In other words, 
you should be able to just! fy a ser:uch to gather evIdence for a 
delinquency or criminal prosecuUcm mder one of the traditIon­
al warrantless search exceptIons berore you accede to a request 
for assIstance by school officif.lls. 

You should avoId conducting mass searches of students and 
/ 

lockers. I f the school does so, you may not be able to use any 
evIdence that is folJ1d. It:l.s preferable to continue your 
investigation tntll you can focus on indIvidual students or 
lockers. (See also PART FlUl: WMliflNTlESS SEARCt-ES.) 

A biology teacher at tile high school has 
reported to the principal that she saw Wendy 
take a small baggie fillt>d with marijuana 
out of her purse and put. it In her locker. 
The principal relays thIs Infonnatlon to 
you, adding that other teachers have re­
ported Incidents to hbn in the past involv­
ing Wendy and drugs, and that he is sure 
sane of her friends a1 so have mar i.1uana In 
their lockers. You should try to obtain a 
warrant or Wendy's permission, but you may 
search the locker wIthout it after receiving 
consent from the principal. 
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803. Arrest 

You should not arrest a student at school as part of an 
ongoing investigation. This might be disruptive and upsetting 
to other students. If it is appropriate to arrest a juvenile 
at the school, you should do so as lflObtrusiyely as possIble. 
For eXBnllle, it may be appropriate for you to request that a 
school official call a juvenile to his office where you can 
place the juvenile under arrest. (See PART FIVE: ARREST.) 
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PART NINE: CHINS 

900. Child in Need of Services 

A child in need of services (CHINS) Is a child below the 
age of seventeen who persistently runs away fran heme or per­
sistently refuses to obey the lawful and reasonable cannands of 
his or her parent or guardian, and as a result the parent or 
guardian cannot adequately care for and protect the dlild. The 
pollce officer may apply for a CHINS petition in the juvenile 
session of the district court to have a juvenile adjudicated a 
CHINS. Proceedings may be coomenced by a police officer's 
appearing before a clerk of court and Signing aQ.. application 
for a petition alleging, In statutory language, that the sub­
ject is a stlbborn child or a runaway. You need not allege 
speci fic misconduct in the application. Note that the mis­
behavior must be persistent and chronic, not just one or two 
isolated instances. 

When an application is made the clerk will set a date for 
the preliminary inquiry or hearing, notify the juvenile of the 
date and substance of the petition, and request the court· s 
probation department to begin an inquiry to detennine whether a 
petition should issue. This preliminary hearing may be called 
a "CHINS arralgrment" and the matter is conducted in a manner 
similar to a criminal or delinquent arraigrment. After you 
apply for the petition, the Probation Department will handle 
the ranalning procedures. 

A CHINS may also be a juvenile between six and sixteen who 
persistently and will fully fails to attend school or persls­
tently violates the lawful and reasonable regulations of his 
school. Only an attendance supervisor may apply for a petltion 
alleging this type of behavior. 
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901. Arrest of a CHINS 

Although a polIce officer may apply for a petition for a 
run-away or stubborn child, an officer may only arrest a juve­
nile under the authorIty of the CHINS statute when that juve­
nile has failed to obey a SLml10ns Issued by the court or when 
the arresting officer has probable cause to believe that the 
chIld has run away from home and will not respond to a summons. 
The statutory language anticipates that a juvenile will be in­
volved In only one CHINS proceedings. Thus, multiple arrests 
qf Juveniles as runaways do not requIre rrultiple petitIons. 

Note that the standard for arrest Is probable cause, and 
the sane procedures should be follOWed as for any juvenile 
arrest. (See PART FIVE: ARREST.), 

Exanples 

1. You are aware that the distrIct cpurt has 
issued a warrant for Mark Kober, an 
alleged CHINS who failed to answer a sun­
lOOns. One afternoon as you are drlving 
your patrol car past Caldors you see ~ 
group of youths In the parking lot. They 
are gathered arotJ1d a young boy who is 
sittIng on the open tailgate of a station 
wagon. The boy appears to be Injured. 
You decIde to stop and ask them wha~ hap­
pened. One of the youths tells you that 
they had been taking turns rIdIng around 
the lot on the open tailgate and that one 
them had fallen off during his ride. You 
ask the Injured youth hIs nane so that 
you can call his parents, but he refuses 
to tell you and assures you that he is 
all right. One of his friends, however, 
Is afraid the youth may be hurt badly so 
he tells you his name Is Mark Kober. You 
call Mark's parents and acccmpany him to 
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the hospital. After he Is treated for 
minor in,1uries, you place him under 
arrest. 

2. Mrs. Lund appears at the station claiming 
that her daughter Debra has run away. 
You are assigned to handle the case~ 

Mrs. Lund tells you that Debra has rl61 
away several times In the past six 
months, starting around the time Mrs. 
Lund remarried. Two days ago, after m 
argument with her stepfather, Debra told 
her mother that she was going to "get as 
far away frem here as lean." She has 
been mIssing for the past day and a half. 
You call scrne of the friends Mrs. Lund 
has Identi fled for you, and one of then 
tells you that he is certain Debra has 
gone to the Greyhol.J1d station. You go to 
the bus station and spot a youth fitting 
Debra's description about to board a bus 
to New York City. You stop her, and talk 
to her for a few minutes. SatisfIed that 
she is indeed the ru)away, you place her 
in the cruiser and return her home. 
(While you are permitted by statute to 
make a formal arrest, in this situation 
the preferred course of action is to re­
turn the juvenile to his or her home.) 

902. Detention of a CHINS 

PoUce detention of a DHNS between arrest and Inl tiel 
court appearances must also follow the sane procedures as any 
juvenile detention. (See PA~T SIX: VETENTION.) However, you 
must not brirg a CHINS to court in a patrol wagon; doing so 
will subject you to a fine of $25 to $50, or imprisonment of up 
to three months. The CHINS statute provides two bases on which 
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a juvenile accused of being a CHINS C£M'l be legally detained. 
One Is a finding by the court that the juvenile is not likely 
to appear at the prelLmlnary inquiry or a trial on the merits; 
the other is the failure of a juvenile to respond to a summons 
without just caU~ie. The juvenile C£M'l be detained sLbject to 
bail. 
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PART ,TEN: CARE At-[) PROTECTl().J (T CHIlOOEN 

1000. Introduct ion 

Massachusetts law requires certain professionals who see 
families in relation to perfonning their duties to report 
suspected cases of ohild abuse or neglect. As a police offi­
cer, you are mandated to make a report to the Department of 
Social Services (DSS) if, during the course of your law en­
forcement activItIes, you have reasonable cause to believe that 
a child under eIghteen has been abused, neglected, or is physi­
cally dependent on an addictive drug at birth. Failure to re­
port abuse or neglect could subject you to a fine of ~ to 
$1000. 

1001. Identifying Abused or Neglected Children 

Abuse means the occurrence of at least one of the following 
acts between famIly or household members: 

a. attempting to cause or causing physical hanm; 
b. placing another in fear of inmediate serious rhysical 

harm; or 
c. causing another to engage involuntarIly 1n sexual rela­

tions by force, threat of force, or duress. 

Exc.mples 

1. Ooe friday afternoon, you are called to 
Intervene in a family dispute. When you 
af r1 ve at the house, you find that the 
husband and wife have been drinking and 
fighting all day. You notice broken 
dishes are strewn arol~d the living room, 
the wi fe has bruises on her face. You 
then see a small chlld crouched in the 
corner of the roani his face is bruised 
and there are belt marks on his arms and 

69 



.... ~ .,....., ---." .......... ...-----~----------- -~ ----------------
~ 
I 

r 

I 

I 
back. You immediately report the case to 
OSS. 

2. Your IO-year old daughter invites a 
classmate over for dinner. During din­
ner, you notice that your daughter's 
friend is coughIng uncontrollably, looks 
feverish, and is complaining about a 
headache. When you ask how long she has 
felt this way, she tells you, "since 
school started this year, but ~ parents 
won't take me to the doctor." It is now 
early Noveroer. You suspect that the 
parents are failIng to provide proper 
medical care for the child; however, you 
are not required to report this since you 
are not seeing the child in your official 
capacity. (You may report this case to 
OSS). 

3. You are patrolling a nelgtborhood arOl.nd 
11:00 FM and see a small gIrl running 
down the street toward the bus stop. You 
approach her and notice that she 15 very 
di rty and u'lkef111t. When you ask what she 
Is doirg out so late by hersel f, she 
tells you that she often goes out at 
night to ride the buses around the city. 
She mentions that her rrother is never 
home at night and that there are no other 
adults or older children at hone. You 
suspect that the rrother is neglecting to 
provide supervision and report to OSS as 
soon as possible. 

4. You are called to the scene of a breakIng 
and entering In progress. Upon arr! val 
at the scene, you apprehend a boy who 
tells you that this is his parents' 
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house. He tells you that they have been 
arguing with him lately about the fact 
that he isn't "pulling his own weight" 
around the house and they finally locked 
him out. He also tells you that they 
have refused to let him eat there for the 
past two weeks because he ~asn't bringing 
In any rooney. He is now trying to get 
Into the house to claim his belongings. 
You suspect that the parents are neglect­
ing to prov ide proper care for the boy, 
but you find out that he is 18 years old. 
You are not required to report the sus­
pected neglect because the boy Is not a 
"chUd" protected by Massachusetts law. 

1002. Procedures for Reporting Suspected Abuse or Neglect 

You should immediately contact OSS if you suspect a case of 
child abuse or neglect. You must then fUe a written report 
with OSS within 48 hours. The written report should contain: 

a. nroles lrId addresses of the juvenile ood parents J if 
known; 

b. the juvenile's age and sex; 
c. the nature and extent of the injuries, including evi •. 

dence of prior incidents; 
d. the circunstances mder which you beCErne aware of the 

juvenile's Injuries; 
e. whatever actIon, If any, you took to assist the JlJve­

n11e; and 
f. your name. 

When you, In good faith, report a suspected case of ;t,use or 
neglect, you will be immune from civil or criminal liabilIty. 
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Exanple 

You are on duty one night when 13 yaar old 
Sandy canes Into the station and asks to 
spend the night there. Sandy does not want 
to go heme for fear of being beaten. Sandy 
does not appear to be bruiSed at this time. 
You talk to Sandy to try to detennine wheth­
er this fear is justified or whether she is 
trying to escape noonal parental discipline 
for a wrongful act. Sandy tells you that 
there is no food in the refrigerator and 
that the man \\otlo 11 ves with Sandy IS rmther 
(not Sandy's father) will be mad and ble:me 
Sandy for eating too ITVJCh. Sandy says that 
since the man is often drUlk, he doesn't 
ranarOer that he at e yesterday' s Ie ftovers 
himself. Sandy's mother is not in town this 
evening and Sandy does not have relatives in 
town. You should contact DSS imnediately to 
see Whether you can find proper shelter for 
Sandy. You should allow Sandy to stay 1n 
the station Ultll arrang~ents can be made; 
Sandy should not be held in the DYS holding 
area. 
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APPENDIX 
PROC£SSI~ DElINQt.£~Y CASES IN MASSACHJSETTS 

I • Introduction 

This appendix describes the processing of a typical delin­
quency case according to procedures established by Massachu­
setts statutes and courl rules. It discusses subject matter 
.jur Isdiction of the juvenile court, including transfer to crim­
inal court; the arrest, detention, ball t and case screening 
decisions; and the keepIng and sealing of records. 

II. Statutory Overview 

The policy behind the juvenile laws of Massachusetts 15: 

the strengthening and encouragement of fami­
ly 11 fe for the pru:ection and care of chil­
dren; to assist and encourage the use by any 
fCjlllly of all available resources to this 
endj and to provide substitute care of chil­
dren only when the family itself or the re­
sources available to the femily are lXlable 
to provide the necessary care and protection 
to insure the rights of any child to soood 
health ann normal physical. mental, $plri­
tual and moral development.' 

Massachusetts law requires that, with regard to delinquency 
proceedings, the statutes shall be construed so that the treat­
ment of juveniles brought before the court "shall approximate 
as nearly as possible that which they should receive from their 
parents, and that, as far as practicable, they should be 
treated, not as crIminals, but as children in need of aId, lefl­

couragement, and guIdance." 1 Further, this section states that 
delInquency proceedings are not to be deaned criminal proceed­
ings. The Supreme Judicial Court has also stated that the 
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principal aims of these statutory sections are the correctIon 
and redemptIon to society of delinquent children.! 

III. Jurisdiction 

A delinquent child is defined In Massachusetts as "a child 
between seven S',;l(j seventeen who violates any city ordinance or 
town by-law or who coomlts any offense against the law of the 
commonwealth."- While the Jurisdiction of the juvenile court 
Is usually limited to thIs age group, there are two situations 
In whIch the juvenile court has the power to subject a youth 
over the age of 16 to its authority. I f a person is appre­
hended while still a Juvenile, the juvenile court may retaIn 
juriSdIction over that person .even if that person turns 17 
whIle the case is pending. 5 The juvenile court also retains 
jurIsdictIon over a person who commits an offense prior to his 
or her seventeenth bIrthday but who Is not apprehended lKltil 
between his or her 17th and 18th bi rthdays. • However, the 
juvenIle court can no longer assert jurIsdIction over a person 
who has reached age 18. 7 While a JuvenIle, who ccmnlts an 
offense but Is not apprehended lKltll after hIs or her 18th 
birthday, wIll initIally go before the jwenlle court, 8 that 
court may not retain jurisdiction over the case. 

To dIspose of Its jurisdIction, the court first holds a 
"probable cause" hearIng to determIne whether probable cause 
exIsts to belIeve that the accused committed the offense. If 
probable cause Is not found, the canplaint Is dismIssed. If 
probable cause is found, the court either discharges the youth 
(If it is satisfIed that such discharge Is consistent with pub­
lic protection) or the court may order that the cooplaint be 
dismissed If it Is of the opinion that the interests of the 
publ1c requIre that such perSOn be tried fer the offense or 
violation In cr~lnal court.' In this situation the court then 
causes a crIminal canplaint to be Issued and the juvenIle Is 
tried as an adult.'t 
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In certain circumstances, the juvenile court may a~~o sur­
render Jurisdiction over a Juvenile to adult court. The 
juvenile must have been previously committed to DYS as a delin­
ouent child and been alleged to have committed: (1) an offense 
~ile between the ages of 14 and 17 that, if the juvenile were 
an adult, would be punishable by Imprisonment In state prison, 
or (2) an offense that involved the inflIctIon. or threat of 
serious bodily hanna In addition, the court must enter a wrIt­
ten finding, based upon clear and convincing evidence, that the 
juvenile presents a significant danger to the public as demon­
strated by the alleged offense and that the juvenile is not 
amenable to rehabilitation as a juvenile.'! 

A surrender of jurisdiction to criminal court is initiated 
by means of a transfer hearing. First, the Commonwealth must 
establish, to the court's satisfaction, that either condition 
of the statute requIsite to transfer has been met. Then the 
transfer hearing, a two-step process, is held. At thIs hear­
ing the court first determines whether probable cause exists 
to ~el1eve that the child committed the offense charged. l ! If 
the court does find probable cause, it proceeds to the next 
stage: the detenninatlon of whether the juvenile cOOlplaint 
should be dIsmissed and the juvenile trIed as an adult 10 crim­
inal court. The statute Identl nes several factors for the 
court to consider in reaching this decision: 0) the serious­
ness of the offense; b) the juvenile's family, school and so­
cial history, includIng his or her court and juvenile delin­
quency record; c) adequate protection of the pt.bl1c; d) the 
nature of any past treatment efforts for the ,1uvenIle; and e) 
the likelihood of rehabilitating the Juvenile. 1_ If the court 
determines there is clear and conv tncing ev idence that the 
juvenile presents a sIgnificant danger to the public and Is not 
amenable to rehabIlitation 8S a juvenIle, it then enters this 
findIng in writing. This finding must also be accanpanied by 
sLbsidiary findings, indicatIng the basis for thIs conclu-

i 15 The juvenile cOl1fJlaint may then be dIsmissed lI1d the 
s on. It i 1 
juvenile tried as on adult In criminal court. Alternat ve y, 
if the court determines that the Juvenile should be treated 8S 

a delinquent child, then the proceedings remaIn In juvenile 
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court. In such a case, the statute directs that the Judge who 
conducts the transfer hearing shall not conduct any subsequent 
proceeding ariSing out of the same case.l? 

IV. Bringing the Juvenile Before the Court 

A juvenile can be brought before the juvenile court through 
either of two ways.11 The first is initiating the delinquency 
cClflllalnt process. The second follows fran the arrest of a 
Juvenile with or without a warrant. 

1. Canplalnt Process 

~n no arrest has been made, a POlice officer or victim 
may Initiate delInquency proceedings by way of a Complaint. lt 
The complainant must go to the office of the criminal clerk in 
the dIstrict In which the incident allegedly occurred, and 
fill out an "Application for Ccmplaint. 1I The application will 
contain a sworn statement by the complainant reciting the facts 
and circunstances of the alleged offense. In addition, the 
canplalnant must supply the accused's address for the purpose 
of mailing process. The clerk will refer a victim-complainant 
who does not know the accused's address to the police for fur­
ther investigation. 

Upon receIving the application, the clerk has considerable 
discretIon. The clerk may: a) refer the complaint to the po_ 
lice for further investigation or other assistance; b) seek an 
extra-judiCial resolUtion; c) reject the application for the 
complaint; or d) decide to proceed with the application. The 
General Laws give no guidance and, in fact, fall to recognize 
these options or to even mention any declsion-maklng by the 
clerk. In practice it appears the clerks consider the serious­
ness of the allegations and decide whether the allegations con­
stitute a prima facie case against the accused. I f the clerk 
decides to proceed, the law gives an accused person the right 
to be heard In OPposition to the issuance of process based on 
the complaint. II 
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~35A a "person ~sinst IIilan such can-
under M.G.L. c.218. 't under arre;t for the offense for 

plaint is made, shall, If no n re uest In writing, season­
which the conplalnt is made, upo q d M Al-

i opportunity to be hear • • • • ably made, Jl be g ven an d the rIght to a hearing, 
h t tute grants an accuse 

though t. e s a itt request for the hearing within 
the accused rust make a wr tanhi Ight Clerks of the Mlddle-

1 tl to execute sr. 
a reasonab e me tment of the Trial Court Can-
sex County District Court Depar __ 

t 
Coobridga District Court) 

Ilion (hereinafter Ea~_ 
br Idge 0 v s 1 ht ~ II 1 f the police request a 
have broadened this statutory r g. t~ the clerk will 

used WlO has been arres , 
hearing for an ~~ r' the accused Is not lJ1der arrest, clerks 
grant a hearing. I he log even 1 r not requested. 

I t the accused a ar , 
general y gran badly interpreted this statutory In addition. the clerks have ro 

1 to adults and juveniles. right to app y 

edule a hearing on the complaint and send 
The clerk will sch 11 and the parent or guard-h hearing to the juven e 

notice of suc. i is an informal pre-trial hearing. 
I an. The clerk I s hea~e;rlng are the cOOlplalnant, possibly a 
Usually present at the 1 aM the presiding clerk­
police prosecutor or oth: ~OlM'l:t' appear the canplaint nor­
magistrate. I f the accus es , he or she per son-

If the accused does appear, , 
mally issues. ue Qon nrQcan~ auldence against h ounsel may arg _.~...... ............. ... . 
ally or throug c ,- lit I~ At the hearing, the clerk 
the application for the canp an. ties The parties then 
dninisters the oath to test! fying par. h t 

a . i wJect to cross-exa1l1natlon. To as en 
present their cIa ms, s i the clerk alllloys liberal 
and slmpli fy the informal hesr ng;he issue at the hearing is 
rul es 0 f ev idence. In theor

I
y

, t Idence to I ssue process 
there exists suffIc en ev 

whether t) based upon the cOP4llaint. Scme-( I a SlJTlOOOS or warran he i .1 
.e. , d to as a "show cause ar ng t 

times, the hearing Is referre hy the cCJ1lllaInt 
lainant must show cause w 

because the canp . I the standard of proof is probable should issue. At the hear fig . 

cause. 
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After hearIng all of the evIdence, the clerk has three 
optIons: 

1. If there is probable cause, the clerk may 
assign a date for the case to be bound 
over for trial. 

2. If there is no probable cause (i.e., faIl­
ure to state a claIm), the clerk must dIs­
miss the claim. 

3. I f the parties volmtarlly reach a set­
tlenent, the clerk may continue the case 
without a finding. 

The clerk may continue the case wi thout a finding to assure 
compliance with the settlement agreement. When settlement is 
made, the clerk dismisses the complaint, dIverting the case 
from the formal court system. However, if any of the parties 
fails to fulfill the settlement agreement, the clerk may assign 
a date for the case to be bound over for trial. This opti~, 
or leverage, exists because the clerk continued the case there­
by maintaining juriSdiction over the parties. While the clerk 
lscks the legal authority to impose a settlement agreement, the 
threat of a trial may convince a party to settle. A greater 
threat exists with cross-complaints, because, depending on the 
clerk's disposition, each party Is a potential defendent in a 
court action. 

If the clerk decides a canplaint should issue, the next 
step is the issuance of process (i.e., a summons or warrant) 

f 15 • 
I the defendant is not under arrest or otherwise In custody, 
the clerk issues a SlITIOOns to noti fy the defendant (and the 
parent/guardian) of the delInquency proceedings and of the date 
of' the return day. A copy of the canpla~nt accOOlpanies the 
summons. The summons is a critical process issued to a defen­
dant requIrIng: ~ an appearance In court at a stated time and 
1 t Oil 

pace 0 answer charges. The notice also advises the defen-
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dant to report in person to the probation deparbment before the 
return day.l? 

2. Arrest 

The issuance of process against a juvenile twelve years of 
age or older may take the form of an arrest warrant. The dis­
trict court, including a judge, special magistrate or clerk, 
may authorize such issuance. This decision is based on the 
representation of a prosecutor, including a police prosecutor, 
that the juvenile may not appear unless arrested. If the juve­
nIle falls to appear in response to a summons or if the juve­
nile is not crnenable to service, the prosecutor may request 
that a warrant be issued. 

The warrant recites the substance of the offense charged in 
the c~lalnt. It is executed by the arrest of the ncrned juve­
il 21 It does not appear necessary to serve a copy of the 
:~ialnt with the warrant, as is required when B SUf11lOflS Is 
served. 

Following the arrest of a juvenile a number of procedures 
must be followed. l ' The l~w directs the officer in charge to 
inmediately notify the probation officer of the district court 
or juvenile court and at least one of the Juvenile's parents or 
guardians. Pending such notIce the juvenile is to be detained. 
Upon acceptance of a written premise of the parent/guardian 
that he or she will be responsIble for the presence of the 
juvenIle In court, or upon a request by the probation officer 
for release of the juvenUe to him or her, the juvenile is 
usually released to that parent/guardian or probatIon officer. 
However, in the case of a juvenile between 14 and 17 years of 
age, if the arresting offIcer requests detention In writIng and 
if the court issuing the warrant so directs, or If the proba­
tion officer so directs, the juvenile Is detained. I t In the 
event of such a detentIon, the panlf'lt or guardian rust be 
notified. U 
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3. Arral~,!! 

The dellnquent children statutes do not specl fically pro­
vIde for arraigrment of the juvenile agaInst whan a cOl1Jlaint 
or arrest warrant has been issued. However. In practice ar­
raignment of SUCh a juvenile consists of a separate court pro­
ceeding In Which the charges alleged against the juvenile are 
read by the judge. The reading alow of the charges may be 
waived. It is at thIs tIme that the court appoInts counsel for 
those juveniles detennined to be indIgent. A trIal date Is 
then set. At arraignment the Juvenile's plea to the charges is 
entered. If the court excuses the juvenile fron appearirg on 
the return day'! or if the juvenile does not have counsel, the 
court will enter a plea of not guilty on the juvenIle's behalf. 

4. DetentIon by the Court 

If after arraIgnment the Court holds the juvenile pending 
further court prOCeedirgs (exaninatlon, trial, continuance or 
prosecution of an appeal) and ball cannot be met, the court can 
commit that juvenile to DYS, to the probation offIcer, or to a 
parent, guardian. or other responsible person." If committed 
to DYS, DYS, not the court, has the authority to detennine the 
particular facUlty at Wlich the juvenile will be placed, as 
lorg as it is in confonnity with the statutory restrictions (as 
dIscussed above).'~ The court may not commIt a juvenile to a 
jailor house of correction either pendirg further prOCeedirgs 
or upon an adjudication of delinquency. IS The court may order, 
with the parent or guardian's consent, carmi\:ment of the juve­
nUe to DYS, ooy court Clinic, or the Department, of Mental 
Health for diagnOstic stUdy, at the ccmpleUon of whIch a re-
port and recommendatIons are forwarded to the court.'i 

BO 

V. Delinquency Proceedings 

1. Organization 

In keeping with traditional juvenile court philosophy, the 
juvenile court is organized to maximize confldentiall ty and 
reduce the sti~ of judicial proceedings. lXlllke criminal 
proceedings~ juvenile sessions are not J)l.Dllc. The court Is 
dIrected to allow the presence only of persons with a direct 
i t t in the cases S 7 The Juvenile docket and court fa­n eres. iminal 
cl1itles are separate from those used for adult cr 
proceedIngs." 

2. Due Process Concerns 

In order to meet the requirements of due process, juvenile 
proceedings are similar in many ways to criminal trials. The 
Fourteenth ~nendment due process clause guarantees the follow­
ing rights to alleged delinquents in court: adequate notice of 
the charges· notice to both the juvenile and parent/guardIan of 
the 1uvenU~ls right to be represented by cOlJ)sel, the pdvl­
lege'against self-incrimination, and the right to confront and 
cross-examine witnesses. U ~wever, the due process clause 
does not require that all the protections provIded at criminal 
proceedings be adopted by juvenile courts. Gault requires that 
due process and fair treatment be afforded juveniles in court 
proceedings, but emphasizes the special attributes of the juve­
nile courts: infonnallty, flexibility, confIdentialIty, and a 
rehabIlitative rather than pISlitive philosophy of treatment. 
The lKll ted States Supreme Court held in In re Winshielt 0 that 
the Fourteenth Amendment due process clause requires that de­
linquency charges in Juvenile court be proved beyond a reason­
able doubt. It 1 The Constitutional prohib1tloo agaInst doLble 
jeopardy applies to Juvenile proceedlngs.~2 Although the 
United states Suprane Court in t-t:Keiver v. Pel·:,nsylvania~J held 
that the due process clause does not give delinquency defen­
dants the right to a jury trial, Massachusetts provides thIs 
right by statute.ltlt 
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Rule 207 of the District Court Special Rules notes that the 
right to cot.-,sel attaches at any stage of the proceedIngs at 
which coomltment to the Department of Youth Services may re­
sult, bringing Massachusetts in line with Gault and Argerslnger 
v. Hamlln.~5 Counsel must be provided by the state for an in­
digent juvenile.~· 

3. The Hearing 

The Juvenile's appearance at the trial (end presumably the 
arraignment) Is canpelled by a sunnonS.'7 The law directs that 
when a juvenile is summoned to appear before the court that a 
summons be issued to at least one of the juvenile'S parents or 
guardians. U 

The hearing itself Is a trIal on the merits. The statute 
directs that "the court shall hear the testimony of any wit­
nesses that appear and take such evIdence relative to the case 
as shall be produced."" Because of the extensions to juve­
niles of many of the constitutional protections afforded to 
adults (as discussed above), the juvenile hearing is conducted 
in ~~~h the same manner as e crimIna! trlal~5. 

Once the case has been heard, the court has sever al op­
tIons. If the allegations of a delinquency complaint are not 
proven beyond 8 reasonable ®wt, the court issues 8 findIng of 
not-delinquent and the juvenile Is discharged. If the allega­
tions are proven beyond a reasonable dOtbt, the court may ad­

judge the juvenile a delinquent child. 51 Alternatively, the 
court may continue the case without a findIng, and with the 
consent of the juvenile and paren" or guardian, place the juve­
nile on probation. 51 

4. Pispos1tlon 

1 f the Juvenile .is adjudicated delInquent, the court may 
plac.1! the case on fUel; U place the juvenile on probation;!J~ or 
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coomlt the juvenile to the custody of OYS.55 When a court 
finds the juvenile's delinquency included an act involving lia­
bility in a civil action and the juvenile Is placed on proba­
tion, the court can require the juvenile to make restitution as 
a condition of probation." 

I f a juvenile is found delinquent as a result of hav Ing 
, vIolated ooy statute, by-law, ordinance or regulation relating 
to the operation of rrotor vehicles, the court can fine the 
juvenile as it would an adult for that violation.'7 

5. Appeal 

A ,1uvenile fOU1d delinquent has a statutory right to be 
notified of the right to appeal from that fInding; such notI­
fication Is to be given both at the time of adjudicatIon and 
again at the time of disposition. The statute provides that 
any appeal taken shall be tried and determined In the SErne 
manner as appeals In criminal cases, except that it shall be 
held In a sessIon separate fran the other business of the court 
and be known as the juvenile appeals sessIon. 51 The Massachu­
setts Supreme Judicial Court made it clear In Commonwealth v. A 
Juvenile, 361 Mass. 214 (1972), that all the evidence produced 
at the first trial may be used agaIn in the trIal de novo. The 
statute dIrects that the court on appeal shall not commit the 
juvenIle to any correctional institution or jail even If that 
court ,finds that the allegations against the juvenile are prov­
en. The court may adjudicate the juvenIle 8 ~llnquent child 
and make ffly dispositIon as may be made by the court fran ,,"ich 
the appeal was taken. 51 

VI. Recordkeeping 

Massachus~~tts law generally bars the use of a delinquency 
adjudIcation, disposition, record or other evidence from 
another proceedlrg involvIng a juvenile againSit that juvenile 
In any COlilrt proceedIng;" however, these are several elccep­
tions to the rule. Prior records of such cases may be allowed 
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Rule 207 of the District Court Special Rules notes that the 
right to cOlflsel sttaches at any stage of the proceedings at 
which conmltment to the Department of Youth Services may re­
sult, bringing Massachusetts In line with Gault and Argerslnger 
v. H~ln.-' Counsel must be provided by the state for an in­
digent juvenile." 

3. The Heering 

The juvenIle's appearance at the trial (and presumably the 
arraignment) is compelled by a summonso'7 The law directs that 
when a juvenile is summoned to appear before the court that a 
summons be issued to at least one of the juvenile's parents or 
guardians." 

The hearing itself is a trIal on the merits. The statute 
dIrects that "the court shall hear the testimony of any wit­
nesses that appear and take such evidence relative to the case 
as shall be produced."" Because of the extensions to juve­
niles of many of the constitutional protections afforded to 
adults (GS discussed above), the juvenile hearing is conducted 
in much the same manner as a criminal trial. 51 

Once' the case has been heard, the court has several op­
tions. I f the allegations of a delinquency canplaint are not 
proven beyond a reasonable doubt, the court issues a finding of 
not-delinque~t and the juvenile is discharged. If the allega­
tions are proven beyond a reasonable doubt, the court may ad­
judge the juvenile a delinquent chIld. 51 Alternatively, the 
court may continue the case without a finding, and with the 
consent of the juvenile and parent or guardIan, place the juve­
nile on probation.'· 

4. Disposition 

1 f the juvenile is adjudicated delinquent, the court may 
place the case on file;5' place the juvenile on probatlon;5\ or 

coomlt the juvenile to the custody of [lIYS. 55 When a court 
finds the juvenile's delinquency included en act involving lia­
bIlity in a civil action and the juvenile is placed on proba­
tion, the court can require the juvenile to make restItution as 
a condition of probation. 5

' 

If a juvenile is fomd delinquent as a result of having 
,violated <ny statute, by-law, ordinance or regulatIon relating 
to the operation of rootor vehicles, the court can flne the 
juvenile as it would an adult for that violatIon. 57 

5. Appeal 

A juvenile fOlKld delinquent has a statutory right to be 
notified of the right to appeal from that fInding; such noti­
fication Is to be given both at the time of adjudication and 
again at the time of disposltion. The statute provIdes that 
any appeal taken shall be tried and determined In the SOO1e 

manner as appeals In criminal cases, except that it shall be 
held in a session separate froo the other busIness of the court 
and be known as the juvenile ~ppeals se5sion.'· The Massachu­
setts Supreme Judicial Court made it clear In Commonwealth v. A 
Juvenile, 361 Mass. 214 (1972), that all the evidence produced 
at the first trial may be used again in the trial de novo. The 
statute directs that the court on appeal shall not commit the 
juvenile to any correctional institution or jail even if that 
court ,finds that the allegations against the juvenile are prov­
en. The court may adjudicate the juvenile a delinquent child 
and make ~y disposition as may be made by the court fran \Ittllch 
the appeal was taken. 59 

VI. Recordkeeping 

Massachusetts law generally bars the use of a delinquency 
adjudication, dIsposition, record or other evidence from 
another proceedlng involving a juvenile against that juvenile 
in any court proceeding;" however, these are several excep­
tions to the rule. Prior records of such cases may be allowed 
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in slbsequent delinquency proceedings against the scroe juve­
nile, ' 1 and lIIhen lqlosing a sentence on that person in any 
cr~inal proceeding.'2 A further exception has been developed 
by case law. If a juvenile Is a prosecution witness whose 
rootives for testi fying may be suspect. the trial judge must 

- pennit introduction of hIs or her past juvenile record if that 
record Is relevant to show bias of the witness. is This Is 
necessary to pennit the defendant to exercise his or her con-

o stltutional right to confrontation of witnesses; full and 
effective cross examination should reveal the possible bias of 
an adverse wItness. 

A person having a record of appearance in juvenile court on 
file in the of "ice af the Commissioner of Probation may request 
that the record be sealed. The Ccmnissioner is directed to 
grant that request I f at least three years have passed since 
the tennination of any court supervision, and if in those three 
years the person has not been adjudicated delinquent or found 
gullty of a1y criminal offense within the COTmJnwealth or in 
any other jurisdiction.'~ The clerk and the probation officer 
of the courts In which these appearances have occurred. as well 
as DYS, must seal records of the proceedings in their files 
upon notification by the Cannissioner. 

While there is no statutory provision requirIng the sealing 
or expt,ngement of police .1uvenlle records. the Massachusetts 
Suprane Judiciary Court has recently held that the juvenile 
court has jurisdIction to order such sealing If little or no 
valid law enforcement purpose is served by their maintenance. '5 

Such expungement or seaUng may be ordered only "in light of a 
reasoned view" that carefully weights the Interests of law en­
forcement In maintaining the records against the interests of 
the juvenile In having the records destroyed." 

84 

Notes 

lM.G.H. c.119 ~1. Note, however, that 
no mention Is made of the goal for of pro­
tecting society. But. see ~61 in vilich a 
juvenile court Is required to consider 
whether the juvenile is a danger to society 
in reaching a decision regarding transfer of 
certain cases to crimioal court. 

~.G.l. c.119 §53. 
'Metcalf v. Commonwealth. 338 Mass. 

648,651, i56 N.E.2d 649,652 (1959). 
-M.G.l. c.119 ~52. In 1973 the Massa­

chusetts legislature established a separate 
jurisdiction for status offenders, rancving 
"wayward children" fran the definition of 
delinquent children. 

~.G.l. c.119 §72. 
'Ibid. 
7Ibid., but see also M.G.l. c.120 §16 

where ~oepartment of youth Services (OYS) 
is given the authority to maintain responsi­
bility for any person under age twenty-one 
for purposes of specific educational or 
rehabilitative prograns under conditions 
agreed upon by both DYS and the person and 
~ich 1s tenninable by either party. See 
also §17 which authorizes the court to grant 
a DYS petitIon for maintaining control over 
a person ~ is over the age of eighteeen 
but deemed to be physically dangerous to the 
publiC because of a physical or roental ab-

nonnal1ty. 
~.G.l. c.119 §72A. 
'Ibld. 

lOM.G.l. c.119 ~61. 
l l Ibid. The only situations in ~'ich a 

case against a juvenile may be originated by 
a cr iminal cOOlplaint are those involving 
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certain specIfIed motor vehIcle violations; 
see ~74. 

l!lbid. The request for a transfer 
hearing may be made by the Commonwealth. It 
must be made, by order of the court, Where 
the offense Is one which involved the in­
fliction or threat of serious bodily harm 
and Is one which would be punishable by life 
Jmprisorment if connltted by an adult. See 
Special Rules of the DIstrict Court, Rule 
No. 2OB. 

USee A Juvenile v. Coomonweelth, 370 
Mass. 272 (1976), for the' Massachusetts Su­
preme Judicial Court's caution that such a 
hearIng Is not intend~ to resolve the Issue 
of a Juvenile's guilt or innocence and that 
the judge should clarIfy the probable cause 
nature advanced at the hearing. This is In 
accord with the U.S. Supreme Court's holdIng 
in Breed v. Jones, 421 U.S. 519 (1975), that 
the prosecutlm of a JuvenUe in superior 
court after an adjudicatory proceeding in 
juvenile court v lo.lated the juvenile's Fifth 
Amendment protection against double jeopar­
dy. 

I'The Supreme Judicial Court of Massa­
chuset.ts recognized that there is no speclf­
icrequlrement that a judge weigh these fac­
tors in 8 certain manner or achIeve sane 
predesigned balance. See A Juvenile v. Ccm­
monwealth, supra, at 282. The court stated 
that any factor that bears on the protectIon 
of the pthlic and the anenablllty of the 
child to treatment may be considered. 

ISlbl~. The court also poInted out that 
In keeping with legislative Intent that non­
crImInal treatment of juveniles be favored, 
transfers should be ordered only when war­
ranted by exceptional circumstances. In the 

case before it. the court ruled that to 
properly achieve this mandate, considering 
only the seriousness of the charge and the 
adequacy of existing ,1uvenlle facilities in 
terms of protecticn of the plbllc was not 
suffIcient. Rather, the transfer judge's 
finding must also support a conclusim that 
the juvenile cannot be rehabIlItated within 
the present juvenile str~ture or that, in 
the absence of long term superv ision and se­
curity, the juvenile poses 8 serious threat 
to the pWlic. 

I~.G.L. c.119 61. But see ~8J where 
the superior court, followi~ such binding 
over of a youth under the age of 10, is giv­
en the discretionary authority to adjudicate 
that youth as a delinquent child in lieu of 
conv ictlon and sentence and to make such 
dIsposition as may be made by a juvenile 
court under §508 

17Ibid. 
tiNct discussed here are the statutory 

provisions for bringing a juvenile before 
the court for adjudication as a child in 
need of services (see §39E authorIzing pro­
cedure to ,be commenced by the filing of an 
application for a petltlm by a parent, le­
gal guardian or pollce officer) or a child 
in need of care and protection (see §24 giv­
ing "any person" the authority to petition 
the court m behal f of the child for ccm­
mencement of a show cause hear lng concerning 
whether the child should be put Into the 
custody of the Oepartment of PublIc Welfare; 
and ~51A imposing a duty upon menbers of 
certain professions to report instances of 
chIld abuse or neglect). 

'~.G.L. c.218 ~37. 
2~.G.L. c.2l8 §35A. 
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21In Commonwealth v. Wade, 373 Mass. 91 
360 N.E.2d 867 (1977), the court held that 
faIlure to request a preliminary hearing 
within 24 hours of the alleged motor vehicle 
violations waived the right to a hearing. 

: 2Note that the broad reading given to 
M.G.l. c .218 ~35A has made it U1necesary 
for the clerks to conduct show cause hear­
Ings pursuant to M.G.l. c.119 §54. 

u Note, nonnally an accused woo Is ar-
rested Is brought before the proper court 
without a hearIng. However, the police may 
prefer to use the hearing as a scare tactic 
when they 00 not find the need to br Ing the 
matter to court. 

1~.G.l. c.218 §35A. 
HAt this point. the "accused" may prop­

erly be called the "defendant" because the 
complaint has commenced a criminal proceed­
ing In the district court. Mass .. R.Crim.p. 
3. A ccmplaint IJlIJst contain a caption and a 
deSCriptim of the alleged crime or an ap­
propriate legal description thereof. Mass. 
R .Crim.P. 4( a). 

uSlJIIOOns also refers to a process is­
sued to a persm requiring that person to 
(a) appear as a witness in a crlminal PI'O­

ceeding or (b) produce designated documents 
or other objects fOl' use In a cr Iminal pro­
ceeding Mass.RoCrim.P. 2(a) (11). 

27Mass.R.Crim.P. 6( a)( 1).. "Return day" 
is the day upm which a defendant 15 ordered 
by SlJ1100ns to first appear before a court t.o 
answer charges. Mass.R.CrLm.P. 2(0) (15). 

l'Mass.R.Crlm.P. (6). 
2~.G.l. c.119 §67. 
J 'Ibid. This section makes it clear 

that juveniles may not be detained In jails 
or oouse~ of correction. They may be 00-
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tained In a police station or town lock-up 
provided that a separate and distinct place 
in the facility has been approved in writing 
by the Ccmnlssioner of the Department of 
Youth Services. Juveniles ffiiEly also be de­
tained in a hoole malntalned by the Depart­
ment of Youth Services. 

SlSection 67 also stipulates that it 
does not prevent the adnltting of such 8 

child to bail in accordance with law. 
J~ass.R.CrLm.p. 7 (d). 
s~.G.l. c.119 ~68. It was suggested by 

court personnel that commitment to a proba­
tion officer or parent/guardian are options 
that are rarely utilized. 

1'11976-1977 Op.AG. No.3. This Is also 
true Vttlen a juvenile adjudicat.ed delinquent 
Is ccmnitted by the court to DVS. 

s~.G.l. c.119 §66. 
1~~.G.l. c.119 §68A. 
17M.G.l. c.119 §65. 
IIIbid. In Eeoc the juvenile sessIon 15 

conducted in a section of the buIlding which 
15 devoted exclusively to juvenile proceed-
ings. \ 

IIIn re Gault, 387 U.S. 1 (1967). 
-°397 U.S. 358 (1970). 
-lAlthough this standard is constitu-

tionally mandated, it was suggested by court 
off1clel.~ at ECOC that thIs standard Is not. 
in fact strictly adhered to In juvenile pro­
ceedings. It is felt that this Is IOOre in 
keeping with the specialized nature of the 
juvenile proceedings as described in Gault, 
supra. 

~2Breed v. Jones, 421 U.S. 519 (1975). 
~!I,~03 U.S. 528 (1971:. 
-'M.G.l. c.119 ~55A. ThIs section also 

provid~s for the waiver of this right by the 
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juvenile specifying that it must be done in 
writing and cannot be received lJ1less the 
juvenile is represented by cOUlsel or has 
fUed through his or her parent/guardian a 
written waiver of comse!. In practice, 
juveniles at ECDC custanarlly waive their 
right to a jury trIal. 

\5407 U.S. 25 (1972). 
\lM.G.l. c. 119 §29. Parents who have 

custody of a minor shall be liable for the 
reasonable fees and expenses u not exceeding 
$300, of an attorney, other than a public 
defender, incurred by such minor in connec­
tion with criminal proceedings. M.G.l. 
c.119 §29A. 

\7M•G•l • c.119 &54. This section also 
prov ides that If the juvenile is over 12 
years of age and the court has reason to be­
lieve that he or she will not appear upon 
sUTTIlOns, or if such a juvenile has been SUll­

moned end did not appear, the court may is­
sue a warrant. 

\"M.G.l. c.119 ~55. Such a SlJ'fTOOns dI­
rects the person served to appear in court 
and show cause ..tly the juvenile should not 
be adjudged a dellnquent chUd. The time 
for such appearance is to be fixed, when 
practicable, at the same time as that fixed 
for the juvenile's appearance. When parents 
or guardians cannot appear, the judges at 
Eeoc have told the juvenile to bring an old-
er sibling, grandparent or other relation 
even if not a legal guardian, to the court . 
session. ThIs section also authorizes the 
court to request the attendance, at any pro­
ceedIng, of any agent of DYS If the court 
feels that the interests of the juvenIle so 
require. 
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\'M.G.l. c.119 §58. 
!SIJln practice, serna procedures, such as 

certaIn Rules of Evidence, do not appear to 
be as rigidly adhered to as would be the 
case in ~ criminal trial. This appears to 
be accepted as In accord with the special­
ized nature of juvenile hearing. 

51M.G.l. c.119 &58. 
!UIbid. Continued without. a finding 

means ~ the judge continues the case for 
a definite period, at the end of Which, if 
the juvenile has not been In further trou­
ble, the case is dismissed. If the juvenile 
becomes involved in further misbehavior, the 
court may again continue the case or make a 
finding of delinquency and a further dispo­
sition. This dispositIon is acccrnpanied 
with probation when the court wIshes to re­
tain more control over the child. This dis­
positIon is used frequently at the juvenile 
sessions at Erne. It is used most often 
when the juvenile has either no prior record 
or a record of only one or two minor of-

fenses. 
!lIbid. A case placed on file Is actu-

ally s-C;Se held in abeyance; the judge may 
reactlvate it to make a fInal disposition at 
any t~ prior to the juvenile's eighteenth 
birthday. 

5~.G.l. c.119 ~59. If the juvenile vi-
olates a condition of probatIon and Is agaIn 
brought before the court, the court may make 
any dlsposition of the case it might have 
made originally, or it may extend the period 
of probation. 

5'M.G.l. c.119 ~58. In practice, there 
are many cases in which a juvenile is CClTl­

mit ted to OVS and the coomi tment is sus­
pended, wIth the juvenile placed in the care 
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of probation. Such a disposition is made 
when the offense is thought to be scmewhat 
serious, but perhaps not serious enough to 
warrant commit~nt to DYS, and the juvenile 
may be impressed with the gravity of this 
type of commitment. This is also a practI­
cal solution to the lack of available beds 
to which the court can commit the juvenile. 
Where the commitment Is not suspended, 
M.G.L. c. 119 ~69A requi res the court, pro­
bation officer, school authorities, and 
other public and police authorities to make 
available to OYS all pertinent information 
concerning a committed juvenile. 

5'M.G.L. c.119 §62. 
51M•G•l • c.119 ~58B. If the juvenile 

falls or refuses to pay such a fine, the 
court may place that juvenile on probation 
or ccmnit him or her to DYS. Unlike an 
adult. a a juvenile does not pay a 25% sur­
charge on any fines. 

S ..... G.L. c. 119 §56. This section pro­
vides that the appeaJ be made to a jury ses­
sion in the district court in the comty 
where the hearing is held. The justice pre­
siding over such session shall have all the 
powers that a justice sitting in the super­
ior court department on cr iminal cases has 
and may exercise in the trial and disposi­
tion of criminal cases. 

51Ibid. The statute also provides that 
before making such disposition, the court 
shall be supplied with a report of any in­
vestigation regarding the juvenile made by 
the probation officer of the court from 
which the appeal was taken. 

I 'M.G.l. c. 119 ~60. In additioo. such 
evIdence cannot operate to disqualify a 
juvenile In any future examination. appoint-
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ment, or application for public service un­
der the Government of the Commonwealth. 

I'The statute restricts the use of these 
records to delinquency proceedings lrJainst 
the juvenile. However. even within this ex­
cepted realm the use of such records is sub­
ject to the traditiorlal rules of evidence. 

''M.G.l. c. 119 ~58B. Another exception 
allows records of motor vehicle law viola­
tions to be admissible as evidence In a pro­
ceeding for the revocation or restoration of 
the juvenile's license to operate a IOOtor 
vehicle, for the cancellation of a IOOtor 
vehicle insurance pollcy. and in any tort 
action arising out of the negligent opera­
tion of a motor vehIcle by the juvenile to 
the extent that it would be acinisslble if 
the child were an adult. 

IScommonwealth v. ferrara, 368 Mass. 
182, 330 N.E.2d 837 (1975), applying the 
ruling of Davis v. Alaska, 415 U.S. 308 
(1974). regarding a defendant's, Sixth and 
fourteenth Amendment rights in a proceeding 
in ..nich the prosecution's adverse witness 
is a juvenile. 

'~M.G.l. c.276 ~100B. There are excep-
tions for certain motor vehicle violations. 

"police Commissioner of Boston v. Muni­
cipal Court of the Dorchester District, 374 
Mass. 640, 374 N.E.2d 272 (1978). 

"Ibid. 374 Mass. 640,669. 374 N.E.2d 
272,288. 
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