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A DETERRENCE PERSPECTIVE OF WAIVER 
FROM JUVENILE COURT 

ABSTRACT 

The authors consider the question of waiver from a 
deterrence perspective and' exclude a~l other considerations. 
From that deterrence perspective. two approaches to waiver would 
be most appropriate: automatic waiver and presumptive waiver. 
both based on offense seriousness and prior record. 

This conclusion was reached by pointing to specific 
deterrence research conducted by the authors that shows that 
sanctions have an effect on recidivism, that graduating sanction 
severity is required to have an' effect on reducing activities 
that reflect increaSing levels of offender seriousness/recidivism 
proneness. and that consistent use of sanctions is more effective 
than inconSistent use. 

eased on deterrenca criteria, the authors contend that 
handling all juveniles in juvenile court is the least desirable 
option. A syst .. that makes finer age distinctions but retains 
this tactor as the only criterion tor court assignment t~lls 
between the others in desirability. 
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A DETERRENCE PERSPECTIVE OF WAIVER 
FROM JUVENILE COURT 

Sarnoff A. Mednick and Katherine Van Dusen 

We are living in a time of serious crime. We are afraid of 
it. Much of the serious crime 1.s committed by youthful· 
offenders. These facts. taken jointly. make it a critical time 
for us. We must decide now to nandle these young felons while 
trying to accomplish several (sometimes) conflicting goals: 

• increase public safety; 

• protect the civil rights of those accused; and 

• take into account the youth of the accused so 
as not to foreclose. prematurely, the 
possibility that he is vulnerable and 
remediable. 

We' hardly need to do more than mention these dilemmas in 
problems and goals as the chapters by Feld. Novak. and Kessler. 
!! ~. explore them at great length. Indeed. these dilemmes 
underlie a good deel of the existirlg literature on the subject of 
"waiver." Each of the chapters in this volume take a position on 
how youngsters accused of serious crime should be dealt with. 
The proposals are very different from one another. Each one does 
make an attempt to address all of the goals. but that there are 
different emphases is unmistakable. 

Feld argues strongly for automatic waiver on the basis of a 
"just deserts" philosophy. strongly flavored with a concern with 
the civil rights of the' youth. From a very humanitarian, 
treatment-oriented philosophy, with a firm commitment to 
individualized handling. Novak pleads for retaining all but the 
~ exceptional cases in juvenile court. Kessler,!! ~ •• 
focus on the post-adjudication experience of youthful offenders 
to propose a trifurcated system of justice. They base this 
proposal on humanitarian concerns together with the well-known 
age distribution of criminal behavior. This latter consideration 
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although we provide no supporting data for these conclusions in 
this chapter. Spece prohibits it. Evidence can be seen in the 
prsviously cited reports. First, we do see (statistically and 
substantively) significant deterrent effects Qf sanctions. This 
is true in spite of the usual assignment biases that are the bane 
of the deterrence researcher's life work. In Copenhagen, we find 
deterrent effects from all types of sanctions. including fines 
and probat.ion.. In Philadelphia. probation was much less 
effective, and fines were not used at all. The difference in the 
effectiveness of probation in Philadelphia is easily explainable. 
Table 1 shows the distribution of sanctions for the first five 
arrests in the two cohorts. 

'1 • 

2. 

TASLE 1. JI..'OICIAL SAtCrIONS IMPOSED ON JUVENILES IN 
COPE M-fAGE N , DEtf04ARK, AN) PHILADELPHIA, PA 
FOR FIRST FIVE OFFENSES 

COPEt-.HAGEN PHIl.AOELPHIA 
SAtCrIONS PERCENT SAtCrIONS PERCENT 

~LEASEO (00 Sm::TIONS) 5,549 34.7 6.'59 85.9 
ADJLDlCAlCO DELINQUENT 8,'54 65.3 1.078 14.1 

A. FINE 5,323 (62) 0 (0) 

B. PRCBATION 1,481 ( 17) 797 (74) 
·C. I~ARCERA TION 1.750 (20) 281 (26) 

TOTAL SA~IONS 14,10:5 100 7.637 100 

In Philadelphia, probation constitutes 74 percent of the 
san~tions (sanctions being defined as something beyond release 
after contact), while probation constitutes only 17 percent of 
the Copenhagen sanctions. We think this difference results in 
very distinguishable mesnings being associated with the sanction 

...... _. __ ._--
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sanctions have a cumulative effect. That is, the more sanctions 
that have been applied in the past, the more effective any given 
current. sanction will be·. Figure 1 is a plot of the number of 
sanctions given for four prior arrests against percent of 
ntcidivism after the fourth arrest. Only subjects who have at 
least four arrests on their records are represented in the table. 
From the table, it is cleer that those who have had no sanctions 
as a result of the four arrests are the most likely to commit a 
fifth offense. On the other side, those who .have received four 
sanctions tor the four arrests are the least likely to commit a 
fifth offense. The pattern is the same with all of the 
categories in between: the· more often a sanction is given, the 
less likely the subject is to recidivate. Consistency in 
sanction, then, appears to be important in effecting deterrence. 

FIGURE 1. RECIDIVISM NO«; OFFEt-DERS IN COPEN-IAGEN 
COot4ITTED FOUR OFFENSES (BY Nt.teER OF 
SAtCTIONS RECEIVED FOR PRIOR OFFENSES) 
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tougher administrative policies within the institutions they 
occupy. 

Second, since adult institutions are, by law, less concerned 
with rehabilitation than are the juvenile institutions, the 
staff-inmate ratios are lower and fewer constructive programs are 
offered.3 Adult institutions are, in short, more custodial and 
punishing than juvenile institutions. 

A similar comparison can also be applied to the state and 
county institutions within the adult and juvenile sectors. State 
institutions are tougher places than county institutions on both 
Sides of the justice system. We take the position, then. that in 
terms of places of confinement. adult state prisons are the 
harshest. followed by county jails. which are in turn. followed 
by the two juvenile categories of state delinquency facilities 
and, last. county camps, ranches. and rehabilitation centers. 

Nevertheless. in spite of the. fact that we can assume 
differences between adult and juvenile institutional harshness. 
and in spite of the fact that earlier referral to criminal court 
automatically means the potential tor more severe sentences for 
future' crimes. the issue of sanction severity has other 
components that must be addressed. We shall address the. using 
data collected tor a study of waiver ~nd its consequences in 
California covering the years of 1976 and 1977. 

There . are several ways that we can look at the question of 
sanction severity: the probability of conviction in the two 
systems (as indicated earlier. there still are fewer due process 
mechanisms in juvenile court than in criminal court); the 
probability of confinement given conviction; the type of 
institution. given confinement; and length of actual confinement. 
given a sentence of confinement. Other aspects might be 
considered. but we think these are the primary ones. and they 
present the questions that can be addressed adequately with the 
data at hand. 

Data presented here were collected in two of the most 
populous and most crime-ridden counties in California Los 
Angeles and Alameda. Detailed information was collected on ~ 
cases that were given waiver (fitness) hearings to decide the 
question of whether or not a juvenile would be tried in the 
criminal court. (In California. a juvenile waived to criminal 
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FIGURE 2. OU1't:CMES OF ADULT SYS-reM HAN)LIOO OF JUDICIAL 
WAIVER CASES (UNFITNESS CERTIFICATIONS) IN 
LOS AN3ELES COUNTY IN 1976 AN) 1977 
(FROM POLICE REFILIOO TO TRIAL) 

. 

Pled to 
lesser 
charge 

127/46.9S) 

, 
~ith Jury 
(32/1 I .8S) 

Total Retiled Prose- Prose- Pled Tried 
Cases by Police cuted cuted Guilty 

Atter"' 
(271) (235) Preli- (57) 

(100S) (255) (86.7S) minary ( 160) (21S) 
(94.1S) Hrg. (59.11) 

(217) 
(80.1S) 

got to court yielded convictions; all "tit" cases got to. trial in 
juvenile court but the rate ot conviction was only 84.6 percent 
(no table is presented tor these adult data). Thus. so far. we 
see no reel advantage to the detendant in being tried as an adult 
as we might heve expected based on Figure 2. 
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TABLE 3, ADULT COURT ANJ JUVENILE COURT SEN-rer-CE OUTCClofeS 
IN CASES IN W1iICH JUDICIAL WAIVER (UNFITNESS 
CERTIFICATION) HEARIOOS WERE CONJUC-reO IN 
LOS AN3ELES COUNTY IN 1976 AN) 1977. 

Cases Found 
Guilty (Delinquent) 

Unfit - Adult Court 

Fit - Juvenile Court 

Totals 

All Cases in 
Which Hearings 
Were Conducted 

Unfit - Adult Court 

Fit - Juvenile Court 

Totals 

Confined Not Confined 
Number Percent Number Percent 

209 95.8 9 4.2 

165 76.0 52 24.0 

374 61 

Unknown 

209 76.0 66 24.0 5 

165 64.0 93 36.0 2 

374 159 7 

It is important to note here thet. While an adult tried in 
criminal court can be sentenced (in terms ot confinement) to the 
state penitentiary or county jail. a juvenile tried in criminal 
Court offers the court three confinement options: state prison. 
county jailor the California Youth Authority (the state-based 
juvenile institution). There weSt then. some question about the 
degree. to which judges would actually sentence waived juveniles 
to adult institutions since the California Youth Authority was 
also available to them. Thus. this is yet another sanction 
severity issue that can only ~addressed with data. 

Table 4 reveals that 52.' percent ot all convicted "unfit" 
juveniles did indeed go to the California Youth Authority. 
However. about 22 percent went to county jail and 20 percent went 
to state prison. Thus. about 42 percent of convicted. "unfit" 

ot a more severe dis sition than the most severe 
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TABLE 5. JUVENILE COURT DISPOSITIONS OF ALL FIT CASES 
ADJIJOICAlED DElI~UENT IN LOS AK;CLES COUNTY 
IN 1976 AN) 1977. 

Dispositions Number Percent 

Infomel Court Probation ,1· .5 

Plac-.nt at Home 39 18.2 

Pl~t Outside Home 6 2.8 
(Not Specified) 

Juvenile Hall 2 .9 

Probation Camp 56 26.2 

California Youth Authority 107 50.0 

Other 3 1.4 

Totals 214 100.0 

placements. T~ spent in the California Youth Authority is 
about equivalent to that spent in state prison, at least up to 
the time of data collection. Table 6 does not show the projected 
release dates since we did not know them for any cases but those 
in the state prison. For these cases, the mean nUliber of days 
expected (including good behavior) is 1,754. Subjects placed in 
the Youth Authority would have to stay conSiderably longer than 
the average to match this amount of time. Nevertheless, it is 
possible that such an outcome could occur since we are dealing 
with rather severe cases in this study. An interim sua.ary might 
indicate that court of trial makes less difference in the time 
served than whether a county or state fa~ility is the place of 
sentenca. 

Another issue that should not be ignored in a study of time 
served is the time spent between arrest and sentence. This time 
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must again conclude that county versus state facility placement 
is more important than juvenile versus adult status of the 
placement. 

Table 7 indicates the numbers and percentages of cases that 
were still committed to plocement institutions, on parole, or 
discharged, at the time of data collection. This, too, is a 
measure of relative length of confinement for the four 
conditions. It is clear that the bulk of the prison cases were 
still confined, While most cases in other placements were at 
least on parole (in the case of the Youth Authority) or 
completely discharged (in the cases of camp and jail). A 
comparison of the proportion of cases still confined in the Youth 
Authority and the prisons shows that, by this measure, a sentence 
to the state prison portends a longer stay than a sentence to the 
Youth Authority. Jails, however, still look equivalent to county 
camps for juveniles in terms of the length of confinement 
eXpected. 

TABLE 7. ctM4IllENT STATUS AT TIME OF DATA COLLECTION FOR 
ALL UNFIT CASES SENTE~D TO CONFUEMENT BY ADULT 
COURTS IN LOS AK;CLES COUNTY IN 1976 AN) 1977 (BY 
TYfIE OF INSTITUTIONAL Pl.ACE1ENT). 

Commitment T:Z:e! of Institutional Placement Status* Came CYA Jail State Prison 

Committed 0 26 0 36 
('13.5) (90.0) 

On Parole 0 100 0 4 
<51.8) (10.0) 

Discharged 46 63 19 0 
(100.0) (32.6) (95.0) 

Other 0 4 1 0 
(2.1 ) (5.0) 

*At time of data collection in 1979. 
'< 

.:. 

, 
.' 



I 

-~----.. -, , .... -
,----.--~"""--

203 

no official part in the waiver decision and 2) those attorneys 
actually involved in the process think there is no difference i~ 

quality of evidence between "fit" and "unfit" cases (based on 
personal communication with the researchers). We shall now 
proceed to the analysis of the Alameda County data. 

Alallleda County 

Convictions 

We now briefly &ddress the same questions in Alameda County 
that we considered. in Los Angeles County, beginning with the 
issue of conviction. In this county, cases that did not get to 
trial at all number about 17.4 percent (see Figure 3). These 
cas~s were either not refiled by police, were rejected by the 
adult District Attorney, or were dismiss~ at preliminary 
hearing. Howevor, as in Los Ang.l~s County, the ultimate outcome 
relating to guilt findings were roughly equivalent in the two 
systems (see Table 8). In the juvenile court, 88.2 percent of 
the cases involving fitness hearings were found guilty, compared 
to 79 • .1 percent in o!ldult court. There was a slightly higher 
chance of being found guilty in the ,!uwnile court than there was 
in adult court for this type of CZlse. The SZlme was true in Los 

TABLE 8. ADULT COURT AN) JUVENILE COURT JUOG4ENT OUTCOES 
IN CASES IN WHIQi JUDICIAL WAIVER (UNFIThESS 
CERTIFICATION) HEARIOOS WERE COMXJCTED IN ALAfED~ 
COUNTY IN 1976 AND 1977. 

Adult Court Juvenile Court 
Judgment Ti:e! Unfit Cases Fit Cases 

Number Percent Number Percent 

Guilty 136 79.1 
Delinquent 142 88.2 

Not Guilty 36 20.9 
Not Delinquent 19 11.8 

---Totals 172 100 161 100 

'---'-~---' ~.-,.,.,. 
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Confinement 

Once convicted, were "unfit" juveniles more likely to be 
given sentences which include secure confinement? Table 9 shows 
that juveniles declared "unfit" were at considerably higher risk 
of confinement than were juveniles remaining in juvenile court. 
The percentages of cases ultimately convicted and confined are 
84.5 percent and 50.0 percent respectively. However, since there 
wes a slight difference in conviction rates across the two 
systems it is appropriate to ask whether the ultimate probability 
of confinement wes. different for juveniles found "unfit" than for 
those found "fit", ignoring the intermediate step of guilt. 
Table 9 also indicates that there was a considerable difference 
in these probabilities. For "unfit" juveniles, 68.5 percent were 
ultimately confined: tor their "fit" counterparts, 44.0 percent 
were confined. This is a larger difference than that found in 

TABLE 9. ADULT COURT AN) JUVENILE COURT SENTEt-a OUTCCJES 

-IN CASES IN WHIQi JOOICIAL WAIVER (UNFIThESS 
CERTIFICATION) I-EARIOOS WE~ CON:>UC1CD IN ALNEDA 
IN 1976 AND 1977. 

Cases Found 
Guilty (Delinquent) 

Unfit - Adult Court 

Fit - Juvenile Court 

Totals 

All Cases in 
Which Hearings 
Were Conducted 

Unfit - Adult Court 

Fit - Juvenile Court 

Totals 

Confined Not Con fined 
Nu.,ber Percent Number Percent 

109 84.5 20 15.5 

70 50.0 70 50.0 

179 90 

Unknown 

109 68.6 50 31.4 13 

70 44.0 89 56.0 2 

179 139 15 

. ...... -- .... - ..... ,,.,, .. _ ... _-_. _.-.. ....-." .. , .... -
'-'--------------------------~--------"---------------~-----------------------------~--~------~ -~---.-- .. "._----- -- --------



'. 

.-------~ ... ~-~---~-~-

207 

Fo .. cuses found "fit" and "convicted" in juvenile cou .. t, the 
bulk went to county p .. obation camps (Table 11) • The 
dist .. ibutions appea.. about the same compa .. ing Alameda to Los 
Angeles elxcept fo .. the Youth Autho .. ity catego .. y. Fewe .. Alameda 
County juveniles went to the Youth Authod ty (P .. opo .. tionately) , 
and the -diffe .. ence seems to be accounted fo .. by assignments to 
special p .. og .. ams, including .. estitution and fines and WETA 
(Weekend T .. aining Academy), a wo .. k hou .. s alte .. native to juvenile 
hall confinement. 

TABLE 11. JUVENILE COURT DISPOSITIONS OF ALL ill CASES 
ADJUDICATED .DEL1~UENT IN ALNEOA COUNTY 
IN 1976 AND 1977. 

Dispositions Numbe .. Pe .. cent Numbe .. Pe .. cent 

1nfol"1ll81 Cou .. t p .. obation 0 0 3 3.6 

Placement at Home 6 11.8 14 16.7 

Placement Outside Home 3 5.9 3 3.6 
(Not Speci tied) 

Juvenile Hall 2.0 3 3.6 

P .. otuttion Camp 12 23.5 20 23.8 

Califo .. nia Youth Autho .. ity 19 37.3 15 17.9 

Othe .. 3 5.9 9 10.7 

Kestitution and Fine 3 5.9 9 10.7 

Weekend T .. ain.ing ~emy 4 7.8 8 9.5 

Totals 51 84 

In suana .. y, while Somewhat fewe .. cases we .. e found gull ty in 
the adult cou .. t compa .. ed to the juvenile cou .. t (as was.true in 
Los Angeles County), a la .. ge .. p .. opo .. tion of those "unfit" cases 

3. 
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we .. e .. epeated to .. violent, p .. ope .. ty, and public 
o .. de .. offenses. The .. esults remained the same. 

T .. ial and sentencing by ':he c .. iminal 
constitutes mo .. e save .. e sanctioning 
adjudication within the juvenile cou .. t. 

cou .. t 
than 

ConSistency in· sanctioning is an impo .. tant tacto .. 
in gene .. ating a dete .... ent effect to.. mo .. e 
.. ecidivistic offende .. s. 

Th6~. a .. e the tou .. p .. inciples on which we. will base ou .. 
analysis of the p .. oposals described in p .. eceding chapte .. s. To 
the extent that each p .. oposal conforms to these p"inciples, it 
will receive a positive assessment from a dete .. rence point of 
~. 

Retaining Ju .. isdiction in the Juvenile Cou .. t 

Fra. a detm .. rence pe .. spective, it would seem that retaining 
juvenile cou .. t ju .. isdiction ove .. !ll juvenile offende .. s would be 
the wo .. st alte .. native. at least in a ju .. isdiction that includes a 
substantial numbe.. of se .. ious juvenile offende .. s. "(he majo .. 
p .. oblem, as we see it, p .. esents itself with the less se .. ious 
offenders (o .. ea .. ly offende .. s) in a ju .. isdiction that has to deal 
with many ve .. y s ... ious offende .. s. That is, juvenile cou .. ts that 
a .. e ove .. c .. owded with offende .. s, many of who. are cha .. ged with 
ve .. y serious felonies a .. e likely to igno .. e the ea .. ly, less
se .. ious offende .. s. This could be called a "compa .. ison level 
effect." When a judge is faced with a se .. ies of .. apes. 
robbe .. ies. homicides committed by offende .. s with ve .. y long prior 
reco .. ds. he is likely not to deal se .. iously with fi .. st 0 .. second 
offende .. s who have been a .. rested for malicious mischief. Such 
cases a .. e not even likely to get on the calenda.. in such a 
ju .. isdiction. This is a well-known phenomenon and is simila .. to 
the p .. ocesses desc .. ibed by Sud now in his desc .. iptions of the 
cou .. thouse cultu .. e's definitions of "normal c .. i •• " We have 
seen it ou .. selves in the waiver study indicated earlier. Several 
deputy district atto .. neys have also described it. 
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sanction be and still remain effective, but not produce 
counterproductive results? Beyond this question, how serious can 
a sanction be and remain within the bounds of morality? In more 
concrete terms. we must acknowledge that we have not demonstrated 
that our adult institutions of confinement possess a productive 
level of severity. We have demonstrated (as has Murray, !! 211.6) 
that rnore serious offenders require more serious sanctions to be 
affected by them. but we have not demonstrated this at all points 
on· the· severity continuulII,· . even at the state penitentiary level. 
Still. we· consider the principle of graduation a viable one. 
worth serious attention. based on what b!! been demonstrated. It 
seems to us worthy of serious attention even at the level of our 
adult state prisons. Thus. while we acknowledge that the 
effectiveness of our prison syst~ has not been demonstrated by 
the type of analysis we have conducted 00 Copenhagen and 
Philadelphia birth cohorts, the principle remeins valid and 
applicable for this discussion, and we will continue to use it in 
this way. 

In SUmBary. we have noted three probla.s with the retention 
of juvenile court jurisdiction over all juvenile offenders. 
First. relatively low-risk offenders are ignored. thus prolonging 
what might have been very short delinquent careers. Second, more 
recidivistic offenders will not receive consistent sanctions over 
their first four or five offenses, so that when they ~ given 
sanctions later. they will not be as effective as they would have 
been had effective and appropriate sanctions been applied earlier 
as well. Third, when offenders become very serious or very 
chronic, retention in the juvenile court puts a ceiling on the 
possible graduation in sanction severity, perhaps prematurely. 

TI!!!!:..Level System 

Kessler, !! 211. propose that we adopt a three-level system 
of justice. The system would be graded by age; a juvenile court 
that would handle all children under the age of " whether they 
are charged with delinquency, status offenses, neglect or 
d6~~eney: a youth court that would handle all youth charged 
with criminal offenses and who are between " and 21 at the time 
of the offense; finally, there would be a criminal court to 
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deterrence perspective. First, it allows for the more serious 
offenders to be treated in another system, leaving the juvenile 
system free to concentrate on the less recidivistic, younger 
offenders with sanctions appropriate to these youths. Earlier 
offenses are, therefore. less likely to be ignored. Second. 
sanctions graduate in severity as the offender graduates in 
seriousness/recidivism-proneness. Third. as an outgrowth of the 
first point. consistency in sanctioning will be more likely to 
occur: in this case. consistency even includes predictability. 
From this perspective. there appears to be only one fly in the 
ointment. While there' appears to be perfect rationality, 
consistency. and predictability in this system, it will all 
depend on the prosecutor who will determine the charges. He or 
she will make these decisions usually without benefit of 
guidelines. Certainly, no judicial review would be possible, as 
would be the case if such decisions were being made by the court. 
This could well undermine the apparent benefits from the 
deterrence point of view. 

JUdicial Waive ... 

JUdicial waiver is the system that Novak advocates. 
although he focuses his. discussion on retaining jurisdiction in 
the juvenile court. Feld argues strongly against it on the basis 
that it amounts to no more than clinical decision-making by the 
court. He makes other arguments as well, but the point that 
judicial waiver is a non-rational. unpredictable process is a 
point 4150 relevant to the deterrence perspective we have taken 
here. That is. such a process is certain to be inconsistent and 
unpredictable and. therefore. flawed from a deterrence 
perspective. However. judicial waiver should not be ignored' 
completely as a viable method. Through slight legislative 
modification. the process can be altered dramatically. The 
addition of ~ presumption of "unfitness" based on certain 
specified charges had this effect in California. 

Prior to 1977. the California Weltare and Institutions Code 
author:lze.1d a very standard judicial waiver process. It specified 
five villgue criteria for making the waiver decision: 
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sanction be and still remain effective. but not produce 
counterproductive results? Beyond this question. how seri~us can 
a sanction be and remain within the bounds of morality? In more 
concrete terms. we must acknowledge that we have not demonstrated 
that our adult institutions of confinement possess a productive 
level of severity. We heve demonstrated (as has Murray. !! ~.6) 
that more serious offenders require more serious sanctions to be 
affected by them. but we have not demonstrated this at all points 
on the- severi ty continuum., even at the state penitentiary level. 
Still. we' consider the principle of graduation' a viable one. 
worth serious attention. based on what ~ been demonstrated. It 
seems to us worthy of serious attention even at the level of our 
adult state prisons. Thus. while we acknowledge that the 
effectiveness of our prison system has not been demonstr~ted by 
the type of analysis we have conducted on Copenhagen and 
Philadelphia birth cohorts. the principle remains valid and 
applicable for this discussion. and we will continue to use it in 
this way. 

In sumaery. we have noted three probleas with the retention 
of juvenile court jurisdiction over all juvenile offenders. 
First. relatively low-risk offend~rs are ignored. thus prolonging 
what might have been very short delinquent careers. Second. more 
recidivistic offenders will not receive consistent sanctions over 
their first four or five offenses. so that when theY!r! given 
sanctions later. they will not be as effective as they would have 
been had effective and appropriate sanctions been applied earlier 
as well. Third. when offenders becoma very serious or very 
chronic. retention in the juvenile court puts a ceiling on the 
possible graduation in sanction severity. perhaps prematurely. 

Three-Level System 

Kessler. at 211. propose that we adopt a three-level system 
of justice. The -;Ystem would be graded by age; a juvenile court 
that would handle all children under the ars' of 15 whether they 
are charged with delinquency. st~tus offenses. r~laet or 
dependency; a youth court that would handle all youth charged 
with criminal offenses and who are between '5 and 21 at tho time 
of the offense; finally, there would be a criminal court to 
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deterrence perspective. First. it allows for the more serious 
offenders to be treated in another system, leaving the juvenile 
system free to concentrate on the less recidivistic. younger 
offenders with sanctions appropriate to these youths. Earlier 
offenses are, therefore, less likely to be ignored. Second, 
sanctions graduate in severity as the offender graduates in 
ser'iousness/recidivism-proneness. Third, as an outgrowth of the 
first point, consistency in sanctioning will be more likely to 
occur; in this case, consistency even inclUdes predictability. 
From this perspective, there appeers to be only one fly in the 
ointment. While there- appeers to be perfect rationality. 
consistency, and predictability in this system. it will all 
depend on the prosecutor who will determine the charges. He or 
she will make these decisions usually without benefit of 
guidelines. Certainly. no judicial review would be possible. as 
would be the cese if such decisions were being made by the court. 
This could well undendne the apparent benefits from the 
deterrence point of view. 

JUdicial Weiver-

Judicial weiver is the system that Novak advocates, 
although he focuses his discussion on retaining jurisdiction in 
the juvenile court. Feld argues strongly against it on the basis 
that it amounts to no more than clinical decision-making by the 
court. He makes other arguments as well. but the point that 
judicial waiver is a non-rationel. unpredictable process is a 
point also relevant to the deterr"9nce perspective we have taken 
here. That is, such a process is certain to be inconsistent and 
unpredictable and, therefore. flawed from a deterrence 
perspective. However. judicial waiver should not be ignored
completely as a viable method. Through slight legislative 
modification. the process can be altered dramatically. The 
addition of cD presumption of nuntitness" based on certain 
specified charges had this effect in California. 

Prj,or to 19n. the ~litomia Welfare and Institutions Code 
authorized a very standard judicial waiver process. It specified 
five vague criteria tor making the waiver decision: 
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TABLE 12. CD4PARlSON OF 1976 AN) 1977 FInESS HEARIN;S IN 
LOS ANGELES COUNTY (BY MOST SERIOUS OFFENSE AND 
PERCENT OF IflCREASE). 

Most 
Serious 
Charged 1976 1977 Percent Chanse Offense Hrss. Waived Hrss. Waived Hrss. Waivers 

Homicide 24 16 51 41 
241 66.71 121 80.41 1 1:5 156 

Forcible 1 I 8 32 18 
Rape 11S 72.7S 7.61 56.21 191 125 

Armed 25 17 152 69 
Robbery 251 68.01 36.21 45.41 508 306 

Firearm (Ex- 2 O· 30 10 
cept Robbery) 21 0.01 7.11 33 • .31 1400 

Strong'-Arm 8 3 35 13 
Robbery 81' 37.51 8 • .31 37.11 338 333 

Other Felony 12 6 63 20 
Assault 121 50.01 15.01 32.7S 425 233 

Other Persond 3 2 8 4 
Crilll9S 31 66.71 1.91 50.01 167 100 

Burglary 6 4 28 1 I 
61 66.71 6.71 39 • .31 367 115 

Other Property 6 3 19 7 
Offenses 61 50.01 4.51 36.81 217 133 

Other 4 3 2 1 
41 75.en 0.41 22.21 (50) (67) 

Totals 101 62 420 194 316 213 

, ... 
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The point of describing California's experience is Simply to 
note that, even with so smell a change in the, authorizing' 
statute, the probability of being waived under specific criteria 
can be increased drametically. This would have the effect of 
increasing the graduation of sanction severity with offender 
severity. It would also have the effect of increasing sanction 
consistency across offenders, if not within offender groups. 

TABLE 14. PRIOR POLICE CONTACTS OF JUVENILES ON wt04 

FIThESS MOTIONS WERE FILED IN LOS ANGELES COUNTY 
FOR 1976 AND 1977. 

Outcomes Prior Police Contacts 1976 1977 Net Change 

X 11.45 11.39 -.06 Unfit Standard Deviation 7.13 7.34 +.21 
Number 62 194 +132 

X 8.79 7.'1 -1.28 Fit Standard Deviation 7.84 5.23 -2.61 
Number 39 228 +189 

.-
Total X 10.43 9 • .30 -1.13 Average 

Total Standard Deviation 7.49 6.57 -9.2 ' Average 

Total Number 101 422 +321 

In summery, while automatic waiver may well be the best 
alternative in terms of deterrence principles, judical waiver 
with presumption based on offense. (and maybe priors) may yield a 
similar effect. This knowledge can be important in view of the 
ta~t thet thara ara many other criteria on which a choice of 
method will be made, not the least'of which are political 
criteria. It is likely to be easier to nseU" legislation of 
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Graduating sanction severity is required to have 
an effect on increasing levels of offender 
seriousness/recidivism proneness. 

Consistent use of sanctions is more, effective than 
inconsistent use of sanctions. 

i d " ted that automatic Using these principles we have n lea 
" r based on offense seriousness and prior record is most 

walve nd11 11 juvenile consonant with deterrence. values, while ha ng a 
offenders in juvenile court fares least well. The trifurcated 
systa. basad primarily on age. falls between the" two in deterrence 
desirability Finally, judicial waiver with presumption basad on 

nd • prior record is seen as a viable, perhaps more 
offense a "i ith most 
politically feasible alternati~e to automatlC wa ver, w 
of the benefits of automatic waiver retained. 

" --------~--
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