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INTRODUCT ION

For the last year and a half, we have examined the problem.of criminal
Jurisdiction over non-indians on Indian reservations. The problem became ap-
parent when on March 6, 1978, the Supreme Court in a 6-2 decision held in the

case of Oliphant v. Suguamish Indian Tribe (435 U.S. 191 (1978)), that Indian

tribes or nations did not have the inherent sovereign power to assume criminal
jurisdiction over non-lIndians committing crimes while on an Indian reserva-
tion.

It was felt that the decision created a jurisdictional void on Indian
reservations. Who would now enforce the jurisdiction which previously had
been exercised by the tribe? The ultimate goal of the project was to devise
problem-solving models ahd propose legislation which could be implemented at
either the local or national level. Therefore, ou; study was divided into
three separate steps. During the first three months of the project, we did
a literature search and legal analysis on the subject of criminal jurisdic-
tion over non-Indians. We came to the ultimate conclusion that the Supreme
Court in 0liphant should never havg held that Indian tribes could not exer-
cise criminal jurisdiction over non-Indians. In doing so, the court was
making a completely political decision without any legal basis. However,
the court did say that ''we are not unaware of the prevalerice of non-Indian
crime on today's reservations which the tribes forcefully argue requires the
ability to try non-lndians. But these are considerations for Congress to
weigh ..." (Oliphant, 435 US 191, 212).

We concluded that Congress should take the Court's directive seriously
and enact legislation along the lines of our recommended modeis (dichssion

to follow).

]

In theisecond phase of the project, we travelled to 12 different reser-
vations which we felt constituted a good representative sample from which we
could study the various problems encountered by tribes in coping with crimes
committed by non-Indians on their reservations. Our field studies, which were
later supplemented by survey questionnaires sent to all existing tribes,
confirmed that the tribes need criminal jurisdiction over non-lndians.
Although some tribes have coped with the problem by entering into cross-
deputization ag;eements with the federal, state, or local governments,the
problem can only be temporarily alleviated. Unless Congress enacts legisla-
tion allowing tribes to assert criminal jurisdiction over non-indians the
probiem will never be resolved.

Devising problem~solving models and proposing legislative resolutions at
the naticnal level constituted the third and last phase of the project. Our
basic recommendation (explained in the last section of this report) is that
Congress should enact legislation which will authorize the Secretary to rec-
ognize tribal jurisdiction over non-Indians on the basis of individual tribal
petition. The Secretary would not recognize such powers unless the tribe
consented to have its decisions involving non-indians subject to federal
Feview. (Our suggestions about the 'Review" proces; are explained below).

i. Literature Search/Legal Analysis

Our literature search attempted to explain why, from a legal point of
view, the Court decided to deny Indian tribes the power to try non-Indians
for crimes committed on Indian reservations.

Simply stated, at Issue in Qliphant was whether an Indian nation can
assert criminal jurisdiction over non-Indians who have committed crimes and
were arrested on the reservation. The specific question was whether Indian

nations have such jurisdiction pursuant to their &pwers of inherent sovereignty.
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The Court, after analyzing the treaties involved and finding a pre-
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-The Court ruled that Indian nations are proscribed from exercising both
sumption against tribal jurisdiction over non-

- e

y ' those powers of autonomous states that are expressly terminated by Congress Indians and after concluding th-

at this presumption was shared b |
e thone soeers ireonsitene with dhetr stemset The Conre ressoned ot y the three branches of the government,

>

still acknowledges that this is not enough to remove tribal criminal juris-

because tribes are dependent on the United States and because they are in-
! diction if the tribes retain such jurisdicti
rorated fnto the territory of the United States, they canmot exereiec h jurisdiction. However, the Court concludes
‘ that,
sovereign powers that conflict with the interest of the overriding sovereig- :
; "An examination of our earlier isfi
. i i ‘ r
nty of the United States. Somehow, the Court concluded that tribal assertion | even ignoring treaty Pr°Visi°”5pa:§eg§:;ie:2§;::;e;°??°;hat
‘ g Indians do not have criminal jurisdicti fan
of criminal jurisdiction must conflict with the interest of United States' ' ! absent affirmative delegationJof :Sé;t;gze:vg; gg:;:Zg;ans
. ! % lndnap tribes are proscribed from exercisigg both those.5$Wers of
f covereignty. g augo:gmous states - that are expressly termipated by Congress
‘ an ose powers inconsistent wi i "ori
I | e Gourt engases T an historical analysts of treatios sianed botueen with their status." Oliphant at 208.
Therefore,

although the Court r i i :
the Indian nations and the United States and concludes that, "From the earl- S ecognizes that the tribes do retain cer-

tain inherent sovereign powers, it co i i
iest treaties with these tribes, it was apparently assumed that the tribes P ’ ncludes that Indian tribes cannot exer-

cise those powers which are "inconsiste i i

did not have crminal jurisdiction over non-Indians absent a Congressional . ent with their status." In thus hold-
: ing, the Court reverses one of the mos i :
statute or treaty provisions to the effect.' Oliphant at 197. t venerable doctrines of Indian law,

which states that tribes retaij s iqi i
Atthough the Treaty of Point Elliott, signed in 1855 by, among others, ained all of their original sovereign powers,

unless such powers have been given up i i
the Suquamish Tribe and the United States, does not mention tribal criminal ' g P In treaties or are taken away by acts

of Congress.
jurisdiction, the Court concludes that,'...the addition of historical per-
Taking the Court's approach step by step,

spective casts substantial doubt upon the existence of such jurisdiction." we tried to provide an answer

to the three i i ‘o .
Oliphant at 206. questions which the Court had to respond to positively in

. L denying tribal jurisdiction:
In addition, Justice Rehnquist, after analyzing several executive doc-

1) Does the history of Indian treati . .
uments, lower court decisions and Congressional acts, concludes that through- Y n treaties show a presumption that tribes

S o pteret

have no criminal jursidicti -
out history the three branches of the government all shared a presumption that : o e

2) Was there a commonly sh i
Indian tribes were without jurisdiction to try non-lIndians and, ''while not ¥ shared presumption by all three branches of

E government that lndian nations i P .
: conclusive on the issue before us, the commonly shared presumption of had no such criminal jursidiction?

‘ 3) Is the power to try non-Indians i .
Congress, the executive branch and the lower federal courts, that tribal Y ns inconsistent with the tribes' status

» as domestic, dependent nations?

courts do not have the power to try non-lIndians carries considerable weight."

TR

l.1 We concluded thats:
Oliphant at 206.

1) The history of Indian treaties does not reflect a presumption against

sk

tribal criminal jurisdiction over non-lIndians,

v i ‘*\:‘\‘ -2‘-
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Is the history of Indian treaties consistent with the presumption that
indians do not have criminal jurisdiction over non-indians? There is no
evidence to support such a presumption.

The most consistent treaty language to appear in the early treaties is
contained in explicit provisions recognizing the power of Indian tribes to
expel and punish white intruders. The 19th century brought changes in the
treaty language that reflected the social evolution of the United States.
Where the treaties were silent as to who had criminal jurisdiction over
whom, they were still clearly indicative of an international exchange be-
tween two governments. Before the treaty-making process was terminated by
the House in 1871, because members resented the superior role of the Senate
in preparing such documents, there were specific treaty agreements that
delineated criminal jurisdiction between citizens of both Indian and non-
Indian nations. .

The Court reasons that treaties with the Indians did not consistently
recognize the power of tribal governments to exercise criminal jurisdiction
over non~indians. Thus, they conclude that tribes did not possess such auth-
ority. Unfortunately,the Court predic;tes this finding on a fallacious be-
lief that Indian nations did not have native criminal justice systems at the
time of contact with white culture. The fects of tndian history contradict
such an assumption. Tribes did indeed operate under formal, defined, and
effective systems of justice. The act of treaty-making itself was a tacit
recognition by the European nations‘that Indian tribes were sovereign nations
in their own right. Therefore, absence of specific reference to international
jurisdiction cannot be interpreted to mean the Indians lacked such power.

Treaties served to identify and restrict pre-existing powers of Indian

tribeé. They never granted rights that were not already possessed,

PRt EE

It was not in the mandate of the United States to bestow such powers to
other sovereign nations. Thus, the absence of language in reference to

the specific issue of jurisdiction in Indian treaties does not imply the non-
existence of such power. Quite the contrary, to the extent that treaties

do not address the issue, it must be assumed that the rights were an active
aspect of lhdian tribal government that remained uneffected by the provisions
of the treaty.

As the issue became more problematic in dealings. between the Indians
tribes and the United States, it was addressed specifically in the treaties.
And, in case after case, Indian nations were acknowledged to retain the
power tb punish persons other than Indians. The treaties never established
exclusive jurisdiction, for either the United States, or for Indian govern=-
ments. Tribal governments never relinquished their powers of sovereignty,
nor the right to impose criminal sanctions within their domain. The court is
well aware of this as it built its argumeht on the basis of only a presumed
understanding that Indian tribes did not possess the right to exercise crim-

inal jurisdiction over non-indians. The evidence to support this presumption

in inconclusive.

1.2 The presumption was not shared by the three branches of the government;

A. Legislative Branch

Even setting aside the general rule that the grant of jurisdiction to
one court does not, of itself, imply that jurlsdiction is to be exclusive,
a close scrutiny of the legislative policy of Congress clearly shows that
tribal criminal jurisdiction over non-indians was never expressly denied.
In fact, the debates surrounding legislation cfted as denying criminal jur-
isdiction reveals Congressional understanding that tribes did possess an

original jurisdiction because of their sovereign nature, although there was

- ~



a need to establish concurrent jurisdiction because of the unsophisticated
nature of tribal governments at that time. However, the legislation and
history point to a belief that this concurrent jurisdiction should be of a
temporary nature,

Therefore, because tribes have necessarily evolved in sophistication to
a much more Anglo mode, one cannot logicaliy argue that the exercise of «
criminal jurisdiction over non-Indians is any longer "inconsistent with their
status.'" Determination of what is or is not '"inconsistent with tribal status"
cannot be based on a Congressional presumption that tribes never had juris-‘
diction over non-Indians since Congress never shared such a presumption.

B. Executive Branch

The Ypresumption'* of the executilve branch can only be drawn from a
handful of Attorney General and Solicitor's opinions that do not register
consistency over time. In the final analysis, they do not carry the weight
on federal Indian policy that acts of Congress and treaties do. It is
however, important to note that four years before Qliphant, a lengthy

opinion was drafted and and concluded that,

“Since Indian tribes originally had the power to exercise
criminal jurisdiction over non-Indians and since that power
has not been diminished either by treaty or by federal

statute, it continues to exist today." (Solicitor Draft Memo, Oct.29,1974 at 126).

C. The Judicial Branch

The Court attempted‘to prove that there was a general presumption
by the lower courts that Indian nations do not have the right to try
non-Indians. The Court bases this finding on the holding of one case =

Ex Parte Kenyon, decided in 1878 by Judge Parker of the District Court for

the Western District of Arkansas. (14 Fed Cases 356 (W.D. Ark. 1878)).

A,

s

L)
LR

Juddge Parketr-décided two cases involving the issue of criminal juris-

dictiop over non-Indians, Ex Parte Kenyon and Ex Parte Morgan. (14 Fed Cases 356,

and 20 Fed 298 (W.D. Ark. 1883)). An examination of these two cases shows
that Judge Parker did not rest his opinion on the fact that it was incon~
sistent with tribal status to try non-indians, but on the conclusion that
assertion of tribal jurisdiction over non-lIndians pursuant to inherent sov=-
ereign power was preempted or forbidden by acts of Congress, which reserved
exclusive jurisdiction over such crimes to federal courts.

The Court in Oliphant also refers to lIm Re Mayfield, 141 U.S. 107 (1831)

to prove its presumption theory. However, in this case the Supreme Court
held that the tribunal of the Cherokee Nation had exclusive jurisdiction
over an adopted member of the tribe. Thus, the Court concluded that,

'We see no reason to doubt that this is a criminal case arising

within the Cherokee Nation, in which an adopted member of the

nation is the only party...as Mayfield was a member of the

Cherokee Nation by adoption, if not by nativity, we think it

is clear that under the treaties and acts of Congress he is

amenable. ‘only to the courts of the (Cherokee) nation.'" (141 US 107,114).

Therefore, in Mayfield, the Court did recognize tribal jurisdiction
over non-indians providedvthey were adopted members of the Indian nation
prosecuting them.

The Court in Mayfield did comment that the general object of the var-
fous acts of Cohgress was to give jurisdiction to federal courts in cases
where non-tribal members were involved. However, the Court indicated that
Congress allowed tribes to assume powers of self-government, if such powers
were '‘consistent with the safety of the white population.! ({(Hayfleld at 115).
According to this criterion, the Court in Oliphant should have had no
difficulty in deciding that assumption of tribal jurisdiction over non-

Indians on reservations today, not only does not endanger the white pop=-

ulation, but adds another measure of law and order protection.

-8~




Therefore, we can conclude that there was no geﬁeral presumption on
behalf of the federal courts, that Indians lost the inherent sovereign
power to assume criminal jurisdiction over any non=-indians. The only evi-
dence to the contraty is the opinion of Judge Parker who believed that the
1834 Trade and Intercourse Act reserved exclusive jurisdiction to the
federal court. Fortunately, many of Judge Parker's opinions and presump=
tions were overruled by subsequent cases.

1.3 The power t; try non-indians is not inconsistent with the tribe's status,

Justice Rehnquist's impression that indian criminal jurisdiction over

non-lndians is a power that must be affirmatively delegated by Congress

leads him to conclude that such power is inconsistent with their status.

He finds that Indian tribes are proscribed from exercising those powers
inconsistent with their status. Unfortunately for the Court, none of
Justice Rehnquist's precedents held that Indian tribes could not exercise
powers inconsistent with their status. In dicta, not necessary to the
holding of the cases, some Supreme Court Justices expressed the view that
because Indians were domestic dependent nations, they should not be able

to sell their lands to others than the United States. Hore specifically, .

in the famous Cherokee Nation V. Georqia case, (30 U.S. (5 Pet.) 1,1831);
Justice Marshall commented that,

E Indian lands or
Weew attempt{by a Fforeign nation?to acquire :
t2n¥orm a goliZical conriection with them will be consnder??‘t "
by all as an invasion of our territory and an act of hostility.:

{therokee Nation at 17).

However, in the famous Worcester V. Georgia case, decided one year later,

Justice Marshall clarified the nsingle exception' imposed by the United

states on the sovereignty of the Indian nations,

T T
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"The Indian nations had always been considered as distinct,
independent, political communities, retaining their original
natural rights as the undisputed possessors of the soil, from
time immemorial, with the single exception of that imposed

by an irresistijble power, which excliuded them from intercourse
with any other European potentate than the first discoverer

of the coast of the particular region claimed; and this was '
a restriction which those Euorpean potentates imposed on them-
selves as well as on the Indians. The very term 'nation' so
generally applied to them means 'a people distinct from

others.! (Worcester v. Georgia, 31 U.S. (6 Pet.) 515,559 (1832).

Therefore, the Court in early cases did specify only one restriction
on inherent sovéreignty. Consistent with this finding, the Court in Wor-
cester, analyzing the extent of United States interference in the internal
affairs of Indian nations, only found one such type of interference when

it stated,

Certain it is that our history funishes no example from the
first settlement of our country of any attempt on the part of
the Crown to interfere with the internal affairs of the Indians,
further than to keep out the agents of:foreign, powersi.who,as

traitors or otherwise, might seduce them into foreign alliances."
(Worcester at 546).

Therefore, Justice Rehnquist's finding that there is more than one
inherent limitation of Indian sovereign powers directly contradicts the

dicta and the holdings of both Cherokee Natien v. Georgia and Worcester v.

Georgia.

Furthermore, Justice Marshall did not view full and exclusive terri-
torial jurisdiction of the tribes as being inconsistent with their status

or conflicting with the sovereignty of the United States. In Worcester v.

Georgia, Justice Marshall reviewed the various acts of Congress dealing

with Indian nations and concluded that,

"All these acts...manifestly consider the several Indian nations

as distinct political communities, having territorial boundaries,
within which their authority is exclusive, and having a right

to all the lands within those boundaries which is not only
acknowledged but guaranteed by the United States."-(Worcester at 556).

-10-
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In the 0liphant case, Justice Rehnquist, after defining his new test

Therefore, we can conclude that Justice Marshall thought that the Indian
: Wit . .
that "tribes cannot exercise powers inconsistent with their status," had

nations had exclusive territorial jurisdiction over their country. i
f to make a political determination about tribes which would bring théir a-

D. Deciding a Political Question: The Correctness of the Court's
ssumption of criminal jurisdiction over non-Indians into conflict with the

Extension of the Principle to the Issue of Q]ighant
sovereignty of the United States. Unfortunately, the Court seems to have

used the same racist assumption that Justice Marshall used 150 years ago

it seems that what does or does not conflict with the sovereignty of
that Indian nations were "uncivilized, fierce savages whose occupation is

the United States should be a matter for Congress or the Executive to de-
1] H 1 .
war™ and silently applied them to deny Indian nations criminal jurisdiction

Thus, the wisdom of a rule stating that fribal sovereign powers

cide.
over non=Indians.

are limited only by acts of Congress and treaties. Instead, the Court in
H1i. Conclusion

Oliphant put itself in a position of deciding for itself a political issue®
The Court in Worcester v. Georgia said that "the settled doctrine of

for which it had no factual basis. Why deny tribes jurisdiction over non-
the Taw of nation is, that a weaker power does not surrender its indepen-

Indians? How can the Court bluntly assert that tribal jurisdiction over
‘ ~dence - its right to self-government, by associating with a stronger, and

non-Indians conflicts with the sovereignty of the United States? If the
taking its protection." Worcester at 560,

0l iphant court agrees with Justice Marshall's definition of Indians as
The Court in Oliphant does not explain how a loss of criminal juris-

"fierce savages whose occupation is war,'" then the United States has to
diction over non-members cannot be considered an interference with self-

protect the personal liberty of its citizens from the Indian nations,
government and a loss of independence. Nor is it explained how the Court

Perhaps this is why Justice Rehnquist conclides that,
can find jurisdiction of non-members inconsistent with tribal status or

"This principle would have been obvious a century ago when
most Indians were characterized by a want of fixed laws and
competent tribunals of justice. It should be no less obvious

today.'" Oliphant at 210.

Yet, Justice Rehnquist's principle is not a legal principie at all. It is

in conflict with the sovereignty of the United States. In other words,
the crucial mistake in Oliphant is that the denial of tribal Jurisdiction
over non~indians is a political question which the Court could not have

a political ffnding rooted in Facist assumptions about Indian nations. The decided without violating the United States Constitution. As pointed out
. ed ou

legal principle involved is that tribes cannot exercise any powers incon- earlier, the fact that Indian nations are weaker and under the protecti
ction

sistent with their status. However, Justice Rehnquist should not and could of the United States or may also be within the territorial boundari f
aries o

not have made the political decision that the tribes' exercise of criminal the United States does not make tribal assertion of criminal iurisdi
: inal jurisdiction

Jjurisdiction over non-Indians conflicts with the sovereignty of the United over non-members inconsistent with tribal status as a matt o
; 3 atter of law,

Y=

States.
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1 What is or is not inconsistent with their status is still a political issue
for Congress to resolve. Our constitutional doctrine of separation of
powers preempts the judiciary from making such a political decision.
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b1, FINDINGS: ANALYSIS

+  What effect has Oliphant had on reservation law enforcement?
Numerous sources of data were exam}ned to determine the immed}ate im=

pact of the Supreme Court's ruling that Indian tribes do not have the inherent.
sovereign right to exercise criminal jhrisdictibﬁ over no;:!ﬁdians for crimes
committed on the reservation. The principal problem areas that emerged from
the collective data highlight four aspects of non-lIndian criminal Jurisdiction:
ENFORCEMENT, who is curreztly exercising jurisdiction over non-Indian crimes on
the reservation, REMEDIES,TQhat actions have tribes and surrounding authorities
attempted to fill this vacuum, JUDICIAL JURISDICTION, which courts now handle
non~-Indian misdemeanor offenses, and what is the role §f tribal courts regarding

non-Indians in non-criminal judicial proceedings, and ATTITUDE, how have the at-

titudesof police officers and both fndian and non-lndian reservation residents

affected the performance of law enforcement in the wake of Qliphant? Our analysis

of the data leads to the conclusion that:
Oliphant has created a serious gap in the enforcement and

prosecution of non-Indian crime on the reservation.

1. The Problems

The data which leads us to the conclusion that justice is not being served
was acquired through field research, survey questionnaires, and participation
in a variety of Congressionéj hearings and national meeting convened to ad&-
ress the current status of criminal jurisdiction over non-lIndians in Indian
country.

For all tribes with an on-reservation non-~lIndian population and an active
tribal police force, the decisioq resulted in an increase in non=Indian crimes

going unenforced. Only those reservations closed to non~indians experienced lits

tle immediate impact, although they express fears of future developments

-l
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resulting in an influx of non-lIndians onto the reservation without adequate
enforcement safeguards.

Prior to Oliphant a number of tribes exercised criminal jurisdiction over
non-indian offenses. For the most part, these reservatiéns ceased all criminal
enforcement activites after the decision, anﬁ neither the county or state,
nor the fedéral government ha; assumed responsibility for these crimes.

Other tribes had‘cross-deptuization agreements withdrawn as a result of
the decision because states' misinterpreted Oliphant to' mean that they could
no longer authori}e tribal officers to arrest non-indians. The de;ision referred
only to tribal agencies, not to officers acting under another jﬁrisdiction'é
superivision.

And for those tribes that had not been exercising criminal jurisdiction over
non-indians, many were forced to scrap proposed revisions of their tribal Law
and Order Codes assuming such jurisdiction.

Although the lapse in effective law enforcement remains the most severe
problem resulting from Oliphant, the decision has been responsible for other

breakdowns in justice as well. The power of tribal officers, and tribal courts

‘to enforce civil jurisdiction over non-lIndians has been wrongly _denied by

misapplication of the Oliphant ruling. Federal District Courf$ in Nashington
State and Montana (see footnote 3, infra) have held thet tribal justice systems
are powerless to enforce civil lhw against non-Indians fofractiohs ocﬁuring on
the reservation despite the fact that the Qliphant decision expressly states
that the Court is addressing criminal and not civil Indian jurisdiction over
non-indians. This is a very dangerous and categorically unprincipled inter-
pretation of the Supreme Court's, finding on Oliphant.
The morale of tribal police officers was immedigtely impacted by the

decision., They felt stymied in the performance of their duty.

ot i v FENv—



This attitude problem was exacerbated by the resident Indian population who blamed

them for the inequity which now places non-lIndians beyond the law. These tensions

remain, although most sources indicate that'the problem has lessened over time.

The economic impact of Oliéhant also proved to be an area of concern for
most tribes, For those that were exercising non~-Indian criminal jurisdiction,
the loss in fines has been'significant. For most of themHhQWever,the financial
reprecussions have been from a reduction in federal subsidies.' Law. Enforcement
Asssitance Administration (LEAA) funds to tribak police department were cut-
back under the impression that they would be reducing their services. This
has not been the case. Tribal justice systems are doing progressively more
business, and they are dependent on continuing financial support from the
federal government.to enhance the development of tribal justice systems.

The confusion deriving from the ruling is at the root of most of the prob-
lems. A1l persons concerned called for a clear interpretation of the 0liphant
decision and its legal concepts. The tribes requegt it for vindication of
their retained rights. The county and state need such clarification as indi-
cated by their serious misunderstanding of the case.

2. Attempted Remedies

A number of stop-gap remedies have been attempted by tribal and local

government in response to the jurisdictional confusion spawned by Oliphant.
&n o)

Cross~-deputization ¢f tribal police as county and/or state officers

‘emerges as one of the most immediate remedies to the gap in enforcement of

non-indian crimes. These agreements take the form of mytual aid compacts as
well 25 the formal cross-commissioning éf officers, Although tHE; attempt to
resolve the problem has the advantage of certifying tribal officers to arrest’
non~lndians as well as Indian offenders, the tribes have expressed concern
over the long range implications of such arrangements. There are fears that
the need for a tribal police force may be eliminated by having tribal bo]ice

serving as officers of the state.
~16=

ey

The evidence indicates that cross;deputi;ation is a temporary measure at
best. It is highly contingent upon a favorable political climate. The coop-
eration of the local county sheriff is intrinsic to the success of these
agreements. State and county personnel have often refused to enter into
these types of agreements witﬁ tribes on the grounds that tribal officers
do not have the necessary qualifications. We examined this issue of the
training of tribal officers and concluded that it is an unfounded impediment
to tribal/state agreements. Tribal officers are almost exclusively trainea
at the Indian Academy at Brigham City, Utah. |In addition, many tribal
officers have attended state police academies, and states have incfeasingly
heightened the accessability of tribal officers to their training facilities.
Thus, tribal officers are comparably trained to state and county personnel.
But, this type of resolution to the jurisdictional gap in non-indian enforce-
ment remains a questionable, and ultimately unreliable remedy.l

Some tribes have reacted to the decision by recodifying certain criminal
offenses as civil infractions. Particularly in the area of huntfng and
fishing, civil jurisdiction over non~indians retained by the tribe affords them
the authority to regulate non-Indian offenses in this area. |

There are also potential remedies in the treaty rights under which tribes
operate. As suggested by the Suquamish themselves, and practiced by other
Indian tribes, they have the power, if not the obligation, to 'détain and
deliver up' non-indian offenders to the United States for prosecution under
treaties signed with the federal government. Put into operation,.this
empowers tribal police to arrest non-Indians and turn them over ‘to state or

federal authorities.

-1?-,'
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DATA ANALYSIS

Many treaties, and subsequently, tribal law and order codes contain ex-

Summary of Field Research

clusion provisions. Tribes have also exercised this remaining power to exclude

troublesome non-lndians from the reservation. In an attempt to identify the nature of the vacuum in jurisdiction on

Ultimately, the answer to the problem lies with the recognition and Indian reservations created by Oliphant, we undertook to survey a sample of

twelve reservations sites. The sites chosen were representative of a cross-

extension of tribal powers to assert total jurisdiction over all offenses

occuring within their boundaries. Both Indians and non-Indian sources agreed ! section of specificvariables’which determine the manner of law enforcement

that if an Indian community is endangered it should have the right to protect on the reservation. The criteria included whether the on-reservation !ndian
&

itself. As the Supreme Court itself noted:in its ruling on Oliphant, it is population exceeded the non-indian, or whether the reverse was true, whether

the responsibility of the federal government to protect the rights and prop- l the state(s)in. which!.the :tribe: is: locatedexercises jurisdiction under P.L.

280, whether the tribe asserted non-indian criminal jurisdiction prior to

erty of Indians. The obligation to definitively resolve the problem of non-

Indian jurisdiction in Indian Country rests with Congressional recognition of Oliphant or not, or whether the Indian police were tribal, or Bureau of

Indian Affairs officers.

the tribes’ powers to exercise some form of control over non-lIndian offenses.
The methodology employed was to visit each reservation site ard conduct

) ‘ ‘ extensive interviews of tribal law enforcement personnel, state and county
officlals, and in some cases, local U.S. Attorneys. These persons included
tribal police chiefs, line.officers, tribal judges and prosecutors, members

of the tribal law and justice committees, tribal attorneys, county sheriffs,
county prosecutors, state attorney generals, and Unitéd States attorneys.

Each individual was questioned on the same issues regarding non-lndian criminal
procedure on the reservation. We focused on the current enforcement of

2. . criminal offenses on non-indian violators, cooperation among tribal, county,

| state and federal authorities, and the activities of the courts, both tribal

1/

and no=tribal Justice systems., —

1. The questions were determined through pilot testing-at four reservation
sites, The pilot studies produced a series of questions that captured the major
concerns of people instrumental in effecting law and order on the reservation.

A copy of these interview questions is attached. See Appendix |.
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Thé daéa were collected primaril& through interview éechniques. In some cases inter-
views were recorded on tape. In the majority of cases however, the information
was elicited informally; the data then recorded in field notes. An interview
questionnaire was completed for each person. polled, and these, coupled with the
field notes and tfanscripts, were reduced to a single compregensive repoert
on each reservation site,
A total of 48 complete interviews were conducted at the 12 selected site ? /
Eight major topiés emerge which exemplify the effect the 0liphant decision
has had vn reservation law enforcement. From an analysis of the responses
to the standard interview questions, with additional evidence from observa-
tional dat# and supplemental materials -copies of agreements, police reports,
state case law) - an identification of each of these principal areas of
concern follows.

1. Nen=Indian Jurisdiction. One of the primary inquiries of the research
has been to determine who is exercising jurisdiction over crimes committed
by non-Indians in Indian country now that Oliphant has ruled that tribes
do not have that power. County officials and reservation representatives
frequently differ in their understanding of where the jurisdiction lies.

2. Cross-deputization. One immediate response to the jurisdictional
vacuum created by the decision has been cross-deputization of tribal police

with local and state authorities.

2. See Appendix Il for a list of the sample sites. Although the number of
informants significantly exceeded 48, in some instances the interviews were
incomplete. These data were then either eliminated, or combined to produce
a composite survey,:

e g

It is a remedy which has generated mixed feelings. The account of its feas~
ibility varies from state to state ( and often county to county) as demon-
strated by the range of responses from the data herein analyzed,

3. Training. One of the criteria for determining the competence of tribal
personnel to maintain law and order on the reservation, particularly in
regard to non-Indian offenses, i8 the degree of training the officers have.
Mast of the tribal police received BIA training at the Indian Academy at
Brigham City, Utah.. Each state has either a police academy, or a prescribed
list of requirements that set its standards of law enforcement. And tHe
prop&rted discrepancies between types of training can present a serious imp-
ediment to cooperation depending on the state.

4, Morale. When asked what the immediate impact of 0liphant was, the
frequent response was 'morale'. ‘The famifications of the frustration, and the
community resentment manifested themselves as critical obstacles to maintain~-
ing effective law enforcement.

5. Economy. The economic impact of the ruling was a reoccuring problem
at most sites surveyed. |t was felt either in a loss of revenue for tribal
courts which had previously exercised non-Indian jurisdiction, or in a with-
drawal of federal funds under the impression that the tribal police force
would be phasing down it activities.

6. Court. The decision had an effect on the judicial end of the legal
system as well. In some cases, non-lIndian cases were dropped from the dockett
completely. In others, the tribal courts continued to assert civil juris=
diciton over non=-Indians. The unwillingness of the state and federal courts

to assume the displaced non-Indian offenses was another'principal factor,




7. Problems. The reservations could all cite specific problems which
‘they trace directly to QOliphant. In certain areas, the repercussions over-
lapped. In other instances, they were specific to the communities involved.
These case-by-case examples demonstrate the breadth of the fallout from
Oliphant.

8. Recommendations. The response to suggestions for remedies ran the
gamut from hopelessness, to highly detailed resolutions. These recommended
courses of action included both long term, and short term remedies of local,
regional, and national perspectives.

These are the primary topical areas which frame an analysis of the effects
of the Oliphant decision of law enforcement in Indian country. They deliniate
the directions for problem=solving. Non=indian-crimes goes unregulated on
many reservations due tq a general state of confusion over the parameters of
the Oliphant ruling. This calls for a concise interpretation of the deci:jon
for all parties involved with Indian law enforcement, The situation is com-
poundedby a. lack of cooperation from local and state authorities. Tribal-
state dialogue must be encouraged. Cross-deputization is an immediate remedy
with stop-gap effectiveness. Over the long term, it does not sufficiently
guarant;e protection for the reservation community. It should be used as the
measure of limited utility that it is.

Training must be standardized. Tribal police do not necessarily have
access to all the training facilities which non-indian officers have at their
disposal. Such inequities need to be\evaluatédﬁ. Removal of these barriers
would contribute significantly to the morale of the tribal police and thereby
increase their effectiveness as officers of the law.

The federal responsibility to subsidize tribal law enforcement programs

is not diminshed by the_0liphant decision.

-22-
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Quite the contrary, the government is obligated to continufng supporting tribal
self~determination, which includes aiding the tribes to improve the quality of
their justice systems.

Aside from all these practical problems, there remains an underlying
cultural conflict. The Oliphant decision itself, as well as the suggested
remedies, are all products of an Ahglo justice system. The tribes have adopt-
ed many of these principles, but they have also preserved elements of native
preceptions of law and order. Thus tribal sanctions, and definitions of crime
and punishment bear a marked cultural interpretation. These ways of viewing
issues are often misunderstood hy the non-Indian population at large. Racial
conflicts continue to generate hostility. Because the punishments detetmined'
by the tribes do not always correspond to the non=-Indian response to the same
offense, non~Indians resent the verdict served on Indians. They feel they
are getting away with something. There just is not complete comparability
between native criminal justice systems and that practiced by the United States.
Any potential remedy must be sensitive to this critical point.

The ultimate resolution to the jurisdictional confusion generated by
Qliphant lies in the halls of Congress. The Supreme Court itself directed
Congress to devise a legislative remedy. Acts of Congress such as the Tribal/
State Compact Act, or the Criminal Code Reform, or the expansion of the
Federal Magistrate System may hold the key to resolving the vacuum qf effect~
ive law enforcement now being experienced on Indian reservations in the wake
of the 0liphant decision. |

The answer to the problem may be as one non-tribal official (a state
district court judge) put it - if no one else is going to provide the enforce=~

ment, it should be left to the tribe. As another non-indian (a tribal attorney)

pointed out, there is no such thing as a victimless cfime. |If the Indian community

is endangered, It should have the right to protect itself.

23~
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SUMMARY OF SURVEY DATA

To supplement the field research of the sample of 12 reservation sites,
we administered a survey by mail to 270 tribal officers. The survey high=
lighted four essent}al issues characterizing the effect of the Oliphant
decision on reservation law enforcement. These fundamental issues are:

1) Enforcement = who currently exercises Jjurisdiction over non-Indian

crimes on the reservation?

2) Remedies - what steps have tribes and surrounding authorities taken

to fill this vacuum in jurisdiciton?

3) Judicial Jurisdiction = Which courts nowithandle non=lindian

misdemeanor offenses?

L) Attitude - how have the attitudes of police officers, and both

Indian and non-indian reservation residents affected the performance
of law enforcement in the wake of 0liphant?

Ten questions are arranged on a three page questionnaire (quy attached
in Appendix |1l to this section). There are three questions difected at de-
termining current enforcement practices regarding non-lndians. Another three
explore types of remedies. Two are geared toward eliciting information on
judicial acitvities. Anq the remaining two are looking at the attitudinal
consequences of the decision.

The questions are designed to produce quantitative, and non-quantifyable
data. Each question is worded to generate either a YES or NO response. The
sum totals as well as the percentage of responsesper question have been
calculated for each., These statistics are presented here. These data do not
reflect a comprehensive accounting of all Indian tribes. The overall response
rate to the survey was 24%. They do indicate a significant sampling however.
The respondants come largely from areas where the state exercises jurisdiction

in some capacity on Indian reservation.
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69% come from states under P,L. 280, or from Oklahoma (where the practice
has been for the state to exercise jurisdiction in Indian Countr& despite
recent rulings, both executive and judicial, which clearly deny such state
jurisdiction).

The non-quantifyable data is drawn from open-ended requests for explana-
tion of the choice of a YES or NO answer. Following most questions there are _
a space provided for a fuller description of the respondant's answer. At
the conclusion of the survey there is also an area reserved for comments; of
which many respondants took advantage. There are even additional materials
supplied by some tribes in response to an invitation to do so in our covering
letter. Thus, these data further clarify the quantitative results. To gleen

the maximum information from this survey, it is necessary to review the results

from both the quantitative, and the non-quantitative perspective.
(TABLE 1) _2 /

1 3 4 5 6a éb 7 8" 9a 9b 10

YES .30 .35 .29 .49 .64 .33 L1049 .24 .40 .49

NO .70 .65 .71 .51 .36 .67 90 .51 .76 .60 W51

Response .
Rate .89 72 .64 .64 .61 .56 .63 .61 .72 .75 .77

*Response Rate = Number of responses per questions over total number of responses.

2. Table 1 explanation - the chart depicts what percentage of the responses to
each question is in the affirmative, and what percentage is in the negative.

The third row of figures indicate the percentage of the total number of respondants

answering each particular question. Not every question was answered on every

survey submitted. Questioh #2 is omitted because it asks for an identification 7

of which police forces serve the reservation régarding non-lindian crime. Those
answers are not quantifiable, Thu§, an example reading of the chart would be:
for question #1, 30% of those responding did exercise non=-Indian jurisdiction

prior to Oliphant: 708 of those responding did not. The response to question #1

represents 89% of the total number of questionnaries completed.
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ENFORCEMENT

Since the majority of the respondants resided within the boundaries of
states exercising jurisdiction on the reservation, enforcement of non-indians
rests in the hands of the state. To a certain degree, these county and state
enforcement agencies have met their -responsibilities. But 40% of those respond=-
ing to the question feel that non-iIndian crime has been increasingly unenforced
since Qliphant. BIA and FBI are characterized as responding to major crimes
only. Tribes repeatedly report, 'No one will pay attentjon to non-indian crime',
particularly misdemeanor offenses. And tribes with active police forces who
do not rely solely on federgl agent$~persist to seek ways to enforce the law
on their own reservations without relying on unstable state and county cooper-

ation.

REMEDIES

The remedies tribes have adopted to protect their reservations from dis-
orderly non-Indian crime in the wake of Oliphant have proven only moderately
effective., For most solutions, it is too soon to tell what success they may
have - the recodifying of certain offenses from criminal fo civil for example,
must pass the test of time. The political instability of tribal-county re-
lations makes the long-term efficacy of cross-deputization unreliable. And '
the potential threat of removal of tribal officers to serve elsewhere in the
county, or otherwise serve the state rather than the reservation mékes cross=
deputization an undersirable remedy for some tribes.

JUDICIAL JURISDICTION

These data indicate that not only law enforcement has suffered as a
result of Oliphant, but the whole criminal justice system has experienced the

after shocks. The indications are clear: there must be coordination of tribal,

' state and federal judiciaries to thoroughly compensate for the tremendous gaps

\-25- .
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presently apparent in regulating non-Indian crime in Indian country. It is
imperative that the rightful powers of tribal courts are respected'as such.—}—j
And it is equally important, judging from these data, that the federal courts
must assume their responsibility to administer justice on behalf of Indian
tribes where they are unable to do som themselves.,
ATT I TUDE |

One of the most immediate effects of the Oliphant case was the impact it
had on the morale of tribal police officers, as well as the community at large.
The emotional and pragmatic reactions to the decision are as crucial
as the practical problems of enforcing and adjudicating non-Indian crimes in
any evaluation of the effect of 0liphant. The data clearly show the degree to
which attitutdal problems even on reservations which had not been asserting
non=Indian jurisdictidn, have intensifiea the breakdown in enforcement in Indian

country.

3. There have been two instances where Federal District Courts has misinterpreted
Oliphant to deny tribes civil jurisdiction over non-lndians. The Court explicitly
restricts its holding to criminal non-lndian jurisdiction. Tribes unequivocally
retain the power to assert civil non-indian jurisdiction. The first case to

apply Oliphant to restrict tribal jurisdiction over non~Indians in a civil matter
is Trans Canada Enterprises Ltd. V. Muckleshoot Indian Tribe, No. C77-882M (W.D.
Wash. July 27, 1978). This has subsequently been used as precedent in denying the

Flathead reservation the right to impose tribal land use laws on non-Indians,
see Confederated Salish and Kootenai Tribes, et al, v. Namen, et al. Civ. No.
2343; City of Polson v. Confederated Salish and Kootenai Tribes, Civ, No. 75~

i43-M., U.S. v. City of Polson, et al, Civ. No. 77-70-M, (D. Mont., Sept. 20, 1979).
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CONCLUSION : ’ ‘ ~

The data collected from the mail survey corroberate the con-
clusions drawn from an analysis of the field ‘data. Ofighant'has
had a negative impact on law enforcemenf throughout Indian Country.
For those tribes breQiously exe;cising c;iminal Jurisdiction over‘
non~Indians prior to Oliphant, the decision has created serious
gaps in enforcement‘services and despite the fact that most of the
responses to the survey come from tribes within 280 states, and
tribes that had not been exercising non-Indian jurisdiction, the
data indicate that severe pfob]ems stemming from the.Supreme Court
decision on QOliphant thfeaten the law and'ordér on their reserva-
tions as well, The few remedies that have arisen are largelyAun-
tested, and generally of a temporary nature. The need for a more
permanent resolution to the problem is painfully clear.

| It is equally clear that the ramifications do not stop with
the enforcement systems alone. The judicial offices 'which are em-
powered to adjudicate crimes committed by non-lIndians in Indian
Country have not responded to the need to process these offenses.
Tribal courts ih rare cases have continued to prosecute these caées,
but only with the individuél non-Indian's consent,: Most tribes
havé had to cease all activities involving non-Indians in their
courts' and neither the federal system, nor the state or local
courts have assumed responsibility for prosecuting these offenses.

Ultimately, the laws point to the obligation of the federal govern-
ment to protecf the rights and property of Indian tribes., As the
Supreme Court itself realized in its ruling on Oliphant, the power
to definftively resolve the problem of jurisdiction in.lndian

Country rests in the hands of Congress. It is imperative that Congress

affirms the power of tribes to protect themselves.
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. JURISDICTION SURVEY - INTERVIEW QUESTIONS

Lav Enforcement

Did.the tribe exercise non-Indian jurisdiction prior to Oliphant? Yes Mo

————
- -

e

If so, have tribal officers continued to arrest non-Indian offenders? Yes Mo

If not, please explain who does exercise jurisdiction over non-Indian crime on
the reservation

Sr——

Does the tribe have an implied ¢onsent ordinance for non-Indians? Yes _ No
Please describe when it was instituted( }, and how it works.

What is the size of the police force that operates on the reservation?

. Are there cross-deputization agreeménts between your police-and the other author-

et
-

" ities, on either a formal, or informal basis ? Yes No

2.

IO.Havethey changed asa result of Oliphant? Yes No

Please describe.

When did these agreements start? o ' o

11l. Have there been any indications for withdrawal of agreements since Oliphant? Yeé_J

12. If so; who has initiated them?
.]3.

1.

- . -
e
-

Are they still actiyely maintained? Yes ~No .

-
-
- H .
-

Have training qualifications ever impeded cross-deputization agreements? Yes Mo

L ]

15. Do yoﬁr training requirements differ from the other authorities? Yes No

16. Please describe.-

Interview Questions

. page 2

17. Have state or county forces instituted any changes in manpower to handle
non-Indian reservation crime since Oliphant? Yes No '

Saatanenss .
r . -

18. Do you have adequate facilities to incarcerate all offenders, both-Indian and .
non-Indian, who have committed crimes on the reservation? Yes No

19. Is there apronounced delay between the initial reporf of an on-reservation

oanmatm

crime, and action by state or county authorities? Yes No

'20. Has this delay increased since Oliphant? Yes Mo

21. Have there been any charges brought against Indian officers by non-Indians for

. false arrest since Oliphant? Yes. No

22. Have tribal boiice attenmpted to regulate non-Indian crime through citizen's
“arrest?:Yes No

> _No__

23. IS there a feeling of unfairness among tribal members about the jurisdictional

e

vacuum regarding non-Indian crime on the reservation? Yes _ Mo

. 2&. Have non-Indian residents expressed ‘concern over the jurisdictional confusion

in law enforcement since Oliphant? Yes__ No

am——

25. Are non-Indians willing to-submit to tribal jurisdiction? Yes No

26. Are{nonélndian reéiaents willing to serve on tribal courts? ?eq__Jqu__--'
~ ¢k ' L .. ,-:;‘:...t . - .‘ o
27. Have non-Indians openly defied tribal auéhoritiy since Oliphant? Yes No
. . . | * - . |
28. Has the tribal econémy been adversly effected by a reduction in revenue from
fines since Oliphant? Yes__ N ) '

-~o-—!_—

29. Please eséimaté thedifference in the annual revenue last year (1978) from the

year preceding Oliphant (19?7).
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40. In which courts do thesé'cases arise?

-
" XIXI. Court Jurisdiciton

v,

- e s s e,

Interview Questions i

page 3 ' }

30. Have there been changes in your insurance policy since Oliphant? Yes No

31. Eiéase compére the rates agd coverage between the yeérs preceding, and foliowing
Oliphant (1977, 1978).

32. Is this variation markedly different from previous years? Yes _ No

e
.

33. Has there been a decline in the tribes operating funds since Oliphant? Yes No

———

34. Are the law enforcement funds distributed under 63327 Yes HNo

ot po—————— H

35. What was your :annual budget for fiscal year 197872 ] 19777

36. Is the difference noticably greater 'than in previous years? Yes Mo

IT. Hisapplications of Oliphant to Civil Cases . L
37. Has the Oliphant finding been applied to civil matters? Yes No

38. Do these incidents occur with hunting and fishing'violations? Yes No

39. Have civil decisions made before'oiiphant been appealed on the basis of that
decision? Yes _ No ‘ S

41.. Please describe an& agreements between tribal, state and local courts. .- T

42. Are they written? Yes No

43. How long have they been effect?

it Ao g s e s o e s D LS
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\ ' ) : Interview Questions
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44, Do federal courts recognize the warrants and decisions issued by your court?
Yes__No '

—— r . *

45. Have any of these agreements changed as’'a result of Oliphant? Yes Mo

- \

-y
e

k6. Is there concurrent jurisdiction between your court and 'any other concerning

criminal cases jnvolving non-Indian offenders for crimes on the reservation? Yes N

'47. Who has jurisideiton over such offenses, tribal court _ local _state - federal . -

" 48. Is there an understanding of this arrangement among tribal, local, state and

federal authorities? Yes MNo

s

49. Do the same arranbeménts hold for civil cases? Yes Mo

50. Are o??éhderé, either Indian or non-Indian, ever cited in state courts for
violation of tribal laws? Yes__No

.
e

Date i

(]
- - W St

Name and Title ' ) R : -

" Address

Phone
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oY, Additional Questions: - . o ' :
o : I. Law Enforcement
ii » )
:;, ) ' C - ' ' . .
Has there been a change in morale among police officers regarding enforcement
on reservations? X " .
" II. Misapplications' of Oliphant to civil cases o . ) F
’ " . . T »
Does one authority (tribe; county) have comprehensive zoning jurisdiction over the
reservation? ' ' ’
" Who regulates land use on the reservation? _ .
- ~" oo . . . *
III. Court Jurisdiction = - .
‘Does the tribe have someone who serves as prosecutor in -tribal court? °
Has the. Indian Civil Rights Act affected the procedure of the tribal court?
- Could federal magistrates remedy some of the gaps in jurisdiction in en-
forcement and prosecution of on-reservation crime? . .
)
! -33- {//
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Sample Sttes

1. Colville, Okanogan and Ferry Counties, Washington.

2. Swinémish, Skagit County, Washington.

3. Sugquamish, Kitsap County, Washington.
4, Quinault, Grays Harbor and Jefferson Counties, Washington.

5. Muckleshoot, King County, Washington.

6. Colorado River, Yuma County, Arizona, San Bernardinb and Riverside Counties,
California..

7. Fort MojavelAClérk County; Nevada, San Bernardino County, California,
Mohzve County, Arizona.

8. White Mountain Apache, Apache, Gila, and Navajo Counties, Arizona.

9. Laguna Pueblo, Valenéia, Bernaiillo, and Sandoval Counties,‘New Mexico.

10. Isleta Puéblo, Bernalillo and Valencia Counties, New Mexico.

11.'Pagago,Maricopa; Pima, and Pinal Counties, Arizona.

P . + ~
te

12. Mescalero Apache, Otero County, New Mexico.

Appendix 111
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' JURISDICTION IN INDIAN COUNTRY : THE EFFECT OF THE OLIPHAMT DECISIOM

1. Did the tribe exercise r'xon-I_ndian criminal jurisdiction pxrlor to the

Olighant decisiqn? ' Yes Mo
2. {(a) What authority now regulates crime by non-Indians gccurring on the

reservation? : .
Tribal police __  BIA police
‘Other (please specify).

State or Co;mty Federal

(b) Please describe how this enforcement works

3. (a) Does the training of your police differ from other authorities?
' ' Yes No

- {b) If yes, ple@se' describe how training differs

: li-. (a) Is cross-deput:.zatxon of tribal police with state and county forces an

effect::.ve means of enforcmq'law and order on the reservatmn”
. Yes )

(b} Please explain your -answer _

S. Does such cross-deputization now exist? . Yes No

Page 2 of 3

i

6. (a) Does the tribal énforcement agencyltur:n over non-Indian otffenders
to federal magistrate court? . Yes No

{b) Has the federal magl.stratc system proven useful in handling non--
Indian ch.me on the rcservat:.on" . Yes Ho

(c) Please explain your answer .

7. (a) Has the Ollghan-. rulmg been applied to civil jurisdiction cases
concerm.ng the power of tr:.bal pol:.ce toc regulate non-Indians?
o ‘ Yes No - l

(b) If yes, please describe ' . ' o l

~

&. (a) Has the Oliphant decision had an effect on the mora_le.of tribal. police

of ficers? .. . Yes No
(b) If yes, pleé:se déi:cribé ‘ ‘ x
¢
. -36-
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9. (a) Has there been an increase innon-Indian crime on the reservation | ‘
.. since the Oliphant decision, March 19782 Yes . Ko
] -(b) Has there been an increase in the number of non-Indian crimes going Z'
" unpunished? | ~ Yes No
e . 10..(a) Has Olighant' created problens in law enforcement on the reservation?
' C- o R ~ Yes No - - .
) (b). If yes, please identi_fy‘ the major problems -~ ' . ;
2re 2 Sata T - —. o CHAPTER 3
..‘. T . . i . - g REMED'ES
‘:: ® ‘.'. . ‘ ‘
o ‘Please provide the following information: DR )
| T I * Today's Date : ,
Position of person responding - : ; . ;
Tribe. o i .
! Address
) - . ) i
, . : . . ) * . . - . - K -
fo, Use the remainder of this page for further comments or ‘continuation of answers.
| |
. ) : ¢
. ] 3&
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Chapter 3 Remedies
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e vt e P . 1. Summary
: . i

Having established that a serious problem exists in reservation law enforce-
ment as a result of Oljiphant, we have developed a number of potential remedies
to resolve the vacuum in criminal jurisdictfon. These recommended problem=
solving models fall into two ca;egories: those which require federal action,
and those which can be undertaken by tribes at the local level.-

The fundamental principle upon which all our proposed remedies rest is
that Indian tribes possess original jurisdiction over all crimes bccuring
witﬁin their territory, including those committed by non-Indian offenders. Only
the Congress has the power to definitivél; resolve the issue of tribal ¢riminal
jurisdiction over non~Indians. We propose federal authorization for the
Secretary of the Interior to recognize tribal jurisdiction over non-Indian srimes
committed on the reservation on_the basis of individual tribal petition.
Legislation will be enacted which provides one of three possible appelfste
forums for non-Indians to appeal decisions of tribal courts, thus providing
them adequate judicial process. They could have recourse to the¢ Federal Mag~
istrates Court, Federal District Court, or to an Indian Circuit Court. The
procedure for theses appellate processes is specified in the legislative lang-
uage proposed herein.

Tribes curreﬁt]y possess the power to enter into agreements with county . -
and state authorities at the local level. National legislition is unneccesary

\ -
to endorse the creation of tribal/state compacts. We have drawn up model ¢ross-

deputization and ": mutual aid agreements that can be implemented at any time,
for any given: period Jponbthe:mutual agreement of the parties. We also propose
the formation of a Tribal/State Commission on non-lIndian criminal jurisdiction
working out of the Governor's 0ffice, or the Staté Department of Justice to
regulate these agreements and to protect the tribes from unilateral state action

regarding enforcement in Indian Country. These local level remedies can p%ovide

temporary relief to the jurisdictional problems plaguing tribal communities.
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But it is up to the federal government to recognize its obligation to definit-

ely resolve the issue by acknowledging tribes' rights to protect themselves.

ﬂw\

2. FEDERAL REMEDIES:
CRIMINAL MISDEMEANOR JURISDICTION OVER NON-|INDIANS

A Model Approach

Since the Supreme Court's, decision in Oliphant, tribes, the tribal judiciary,
and tribal law enforcement mechanisms have been constrained in their effoits |
to provide comprehensive law enforcement within Indian Country. Lack of tribal
jurisdiction over the non-felonious criminal acts of non-indians in Indian
Country has resulted in significant gaps in law enforcement. This model will
attempt to suggest methods for elimina;ing those gaps, based upon a legis~
lative mandate to the tribes and éo the Secretary of the Interior, whose
delegated duty it is to administer the trust responsibility of the United

States toward Indian nations.

.1 Legislative Proposals

Any legislative enactment pertaining to the affirmation of the judicial
jurisdiction of Indian tribes over crimes, including those offenses commonly
known‘as victimless crimes, committed.withiﬁ Indian Céuntry by non-Indians
against the persons or property of Indians should include the following
elements:

1 = a recognition by the United States that tribal courts possess origi-

nal jurisdiction over such crimes; ‘ ‘

2 -a recognﬂtion?byyfhé United States . .that Federal courts possess con--

current jurisdiction over such crimes;

3 - an amendment to 25 U.S.C.§ 1302 (7) of the Indian Civil Rlghts Act

of 1968 conferring to tribal courts the right te impose for convic=
tion of any one offense no penalty or punishment greater than im-
prisonment for a term‘of one year or a fine of $1,000.00, or both, to

compor,t with standard practice * and procedures existing elsewhere

for non-felonious .gonduct; and )
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4 - a retrocession upon fribal request. of all.crminal S
jurisdiction now accorded to the states under the provisions of
Public Law 83-280. -

2, Procedure

The following procedures may be utilized to accomplish those objectives

enumerated above:

1 - On a tribe-by-tribe basis, the governing body of the tribe shall,
after an appropriate decision-making process petition the Secretary
of the Interior, who shall be empowered by Congress to accord crim-
inal jurisdiction over non=lndians as enumerated above, to return
such jurisdiction to the tribe.

2 - Before according to the tribe such jurisdiction, the Secretary of
the interiof must fiﬁd.-

A; That the tribe has or proposes to have an adequate tribal law
and order code and tribaj judicialsystem to implement such
criminal jurisdiction;

B. That the tribe has or proposes to have an adequate law enforce-
ment division to implement and enforce its law and order code."

3 - A tribe may request the return of either full or partial criminal
jurisdiction. Thé secretary of the iﬁterior.méy'not-return less
jurisdiction than that requested by the tribe, unless, after consul-

A. tafion with the tribe, the tribe subsequently agress to a return of
less than that jurisdiction originally requested by the tribe.

4 - The Secreatry of the lpterior must respond to a tribal request for
the return of criminal jurisdiction to the tribe within a reasonable

period of time. Suéh reasonable period of time shall be that time
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agreed upon by the Secretafy and the tribe, but in no event shall
such' time be greater than 180 days from the time such initial re-

quest For the return of non-Indian criminal jurisdiction is filed

with the Secreatry of the Interior. The tribe may waive the 180.

day limit in its discretion.

3.. Judicial Forum Alternatives

To avoid criticism by non-indjans that the tribal judiciary as structured

provides no recourse to an appropriate appellate forum for the taking and

‘hearing of appeals after an Initial judicial determination, the Congress shall

empower one or more of the following judicial appellate forum models to
review adjudicated cases or controversies at the request of one or more o%
the parties to any action filed and decided.in tribal.court:.

1~ A right of appeal by a non-Indian of a tribal court decision may
be had to the appropriate United States District Court iﬁ the dis~
trict wherein.the tribal court sits. Such review shall be based
upon the record as established in the tribal court. Provided, that
such review shall be review de novo should the tribal court be a
court not of record, as determined pursuant to rules established by
concurrence of both the tribal court and the appropriate United
States District Court.' -

2 - A right of appeal by a non-Indian of a tribal coLrt decision may be
had to the appéopriate United States lnd{an Reservation Magistrate
for the district wherein such United States Magistrate shall sit.
Such review shall be based upon the record as establf§hed in the
tribal court. Provided, that such review shall be review de novo:

should the trijbal court be a court not of record, as determined

pursuant to rules established by concurrence of both the tribal

Ch2-
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court and the appropriate United States Indian Reservation hagis- Nothing In any of the suggested models should be construed to accord to any
trate. | ‘ | ' : state criminal jurisdiction over offensesvoccuring w?thin Indian Country.
. . ] . ' . ‘ | . The well established federal-indian jurisdiétional relationship is both
N.B.: This section depends upon the creation of ‘ ' P is bot
indian Rese::;:i . pends upon the cr ti " ° syst?m °f Unutgd States . é' acknowledged and endorsed..Further, nothing proposed herein should be read
on Magistrates, a concept now in the formative stages of con- ; to suggest the vesting of jufisdiction ey
gressional legislation. As such, the powers and Jurisdiction, and practice % established pursuant to 25 CFR Port 1] | Y]]ourt of 'ﬂdianvﬂffenses as
and procedures for such magistrates are at presept not enumerated. Legisla- % chould apply in whole the . ; ibn all cases, appellate forums
tion creating those magistrates and according criminal misdemeanor jurisdicx: % Jaws. A/ ) ribe, not federal, state or local
tion to Indian tribes should be considered in conjunction with one another.
3 - A right of appeal by a non~indian of a tribal court decisjon may
be had to the appropriate Indian Circuit Court of Appeals for the
district wherein the tribal court sits. The powers and jurisdic-
tion, and practice and procedures of such Indian Circuit Cogrts of
Appeals 3hall bedlestablished pursuant to rules established by the i )
' . . ! Juricdiet: ; . : )
United States with the consent and approval of those Indian tribes ; j :;»ngézzlﬁ:;:nt:?;a?dgggs::ge;glt?ﬁi?s:?g:::n‘gségd;:josuzr:;encs l:mgged
which adopt the Indian Circuit Court of Appeals Mpdel. | fz:?:;vann:;E?ssgggs igyolving Indian v. Indian, non-Indian v.sl;gia:,.ggd
"N.B.: The Indian Circuit Court of Appeals concept is the natural conse= i " over non-Indians v, ;on;l:gigzg ?gsr::;::s:;eogzsﬁg?:ge?norng?ggsggssé:;.
quence of the evolution of an increasingiy sophisticated national network } | ‘
of :tiribal coucts. Participating tribes could establish procedures for the
selection of tribal court judges to their court of appeals. The legislative
mandate for such courts shépld come concurrently from the United States | ' ' -
Congress and from Tribal Constitutional amendments. | |
A National Tribal Justice Center, previously proposed by numerous Indian !
advocacy organizations, could formulate standard practices and procedures and
aasstst! tribes in establishing and operating these courts. Q
4, Miscellaneous %
Funding for all models should be provided by the United States,With i
contributions b; tribes as appropriate. . i
~43- -44-‘
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3. Tribal/State Remédies

There are a number of local level remedies which can provide at least
temporary solutions to the jurisgictional problems created by Oliphant. These
fall into two categories: 1) cross~deputization/mutual aid égreements between ‘

. tribe and county, and 2) Tribal/State Commission on jurisdiction in Indian
country within the state government. |

The cross-deputization/mutual aid agreements have been effective In certain
instances in closing the gap.in enforcement of non-Indian crimes. The most
typical model is the cross-commissioning of tribal officers as county deputieg.
This type of one-way: cross-deputization authorizes tribal police to not only
continue enforcing tribal laws against Indian residents, but also to enforce
state laws against both Indian and non-Indian offenders. This allows the tribe
to control the traffic-related misdemeanor offenses which have gone increas-
ingly unenforced since the decision.

Two~way cross~-deputization is less common. There are few¥£ases however,
where the tribe has granted a tribal officer's commission to a state or county

" officer empawering him to enforce tribal laws over both Indians and non-indians.
Most tribes wish to retain exclusive jurisdiction over their members.
No commissions are issued per se.

Mutual aid agreements are léss Formalized.
Both parties extend aid and assistance upon request of the others but their

. v \

primary affiliations remain Qith their home police force.

One drawback to cross-deputization is in making tribal officers officers
of the state, they can potentially\be called upon to serve £he state off the
reservation. An even greater worry of the tribes is fhat by cegﬁifying tribal
officers as state officers, the state may in effect assume total jurisdiction on

the reservation thereby eliminating the need for a tribal police force.

[

These outcomes can be guarded agéinst in the specific wording of the agree-
ment. All examples of such agreements currently in operation are of limited
duration, and these potential future threats‘are not as prevalent. But, this
peints to another factor which d}minishes the efficacy of these agreements as
long term solutions to the problem., They are inherently temporary. They are
subject to the political shifts in triéai,‘and county and state governments.
Thus, the* are most effective as stop-gap remedies to the policing of non-Indian
on ~-reservation crimes. A more permanent remedy can be achieved b9 implementing
an ongoing tribal/state commission on jurisdiction in Indian country at the state
government level.

Thi; remedy calls upon the state governor to convene a.Commission. to over-

see tribal-state agreements on cross~deputization and mutual aid. The members

of this body are to be drawn in equal numbers from the Indian and non-lndian

-communities. This Commission could either work out of the Governor's office,

or be affiliated with the State Department of Justice. Its ﬁdrpose would be to
promote regularized agreements among local police forces for (comprehensive)

law enforcement on Indian reservations within the state. The actions of this
Commission can thus maintain the continuity of‘these agreements through periods
of political change. They can w:sess existing models, and recommend alternative

solutions. They will at all.times operate with an equal representation of tribal

\ .

and state personnel. No other agency within the state government will have the

power to legislate on matters falling under the Commission's jurisdiction. This °

will protect tribes from any unilateral state action.

There is no need for a federally legislated act to effect thgse tribal/
state agreements. They are presently being reached between the parties at the
local level. The only resolution that the federal goverﬁhent can implement would
be to return criminal jurisdiction over all offenses on the reservation (to the

tribes) no matter the offender.
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The local level rémedies presented in the following pages are immediate actions
which can be taken to contain the consequences of 0liphant. Ultimafely, the
answer to the jurisdiction confusion stemming‘from the decision lies with/a
Congressional act recognizing the tribes' power to regulate law and order\:in

A

their own communities.
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I. Tribal/State Compact Act of Congress

No federal sanction is required for tribes and states to enter into mutual
agreements. The proposed Tribal/State Compéct Act before Congress is at QeSt,
an unnecessary document, and at'WOrst, a wrongful delegation of federal respons *
sibility to the state. |

Jurisdiction over crimes committed on the reservation bélongs to the tribes
regardless of the ethnicity of the offender.

If any limitations are to placed upon this exercise of tribal sovereignty, x
it is the responsibility:of the federal government alone to assume thosg powers
removed from the tribe. | ‘ !

The Act has the potential for states to relieve the federal government of X
its obligations to protect the rights of tribes; an undertaking they are neither
prepared, nor qualified to.assume. | |

Tribal/State compacts do have limited efficacy. They can serve to fill
fn the gapé at the.locél level caused by the failure of the federal government
to adequately protect tribal interest. Q0liphant has precipitated a vacuum
in the enforcement and prosecution of misdemeanor and low grade felonies be~
cause of confused jurisdiction, and lack of inter-éovernmenfa] cooperation
Common complaints. from both ;ribal,and local state and courty officials are

that the U.S, Attorneys Offices do not handle these offenses when committed by

i

I

‘non-Indians. States are often..unequipped to handle them as well. To these ends,
the tribes and the states can agree to mutual aid and assistance maximizing
the utility of their collective police forces and. judicial systems to cover b

all gaps in criminal_jurisdiction:in!Indian country.

~48-
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2. Cross-Deputization/Mutual Aid .Agreements
They can be made contingent on mutual consent as is demonstrated in the model a-

greements which follow-effectively eliminating the threat of an overriding '

. Cross~deputization has been proven to be an effective short term remedy
action of the state legislature. One other attribute credited to a federal '

\ : , , . to erradicate the gap in enforcement of non-Indian crimes on the reserva-
Tribal/State Compact Act, that can be achieved atiithe local level is the .

. : 3 . tion. The agreements certify tribal officers to carry county commissions, and
degree of formality it would inject into agreements. The existing agreements ' :

T B S AR A e
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‘ . in some cases, the tribes reciprocate and confer tribal officer status on qua-
range from informal, unwritten understandings, to highly technical documenta- ‘

. lified county or state officers. These types of agreements are considered
tion complete with state's Attorney Geheral and Secretary of State approval, ’ ‘ .

) ‘one-way'!, or !'two-way' respectively.
and tribal council resolutions. These compacts have effectively been made at :

i The contracting parties can be a tribe and the local county sheriff;or
the local level. National legislation is not needed. ; :

{ . they can be between the tribe and a city police force located withid, on the

boundaries of the reservation. Agreements can also be drawn up between tribal

forces and the state pdlice, or the State Department of Public Safety.

e

What follows are two examplé agreements based on actual compacts present=-

} t ly being implemented. The first model is a tribal/county agreement with one-

ti way cross-deptuization of the tribal police as fulltime deputy sheriffs. The
second represents a mutual aid agreement between a tribe and county police.
It is a model of two-way cooperation that can optionally be established for
a specified perijod,
Both agreements are constructed upon formal documentation procedures.
. ’ ; - | They each contain a provisioﬁ whereby either party can terminate the agreemént
| k | with thirty days noticéfto the other party. They each specify poﬁers of use.
The cross-deputization agreement address.issues such as the liability of

the county;sheriff for actjons by the cross-commissioned tribal officers. The

qualifications of the tribal personnel are set forth. A procedure of suspension

and/or revoaction is also detailed.

: -
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MODEL_CROSS - DEPUTIZATION AGREEMENT

, l. Preamble
The mutual aid agreement established the extent of the assitanée to be A. General Terms: A limited number of Deputy Sheriff Commissions to be

provided by each paréy vis-a-vis'thejr primary duties to their own police force§.‘ granted Tribal officers as selected By the County

Procedure for use is stated;and each agree to pay for their own officers. An Sheriff and the Chiéf of Tribal Law Enforcement.

i i the county jail facilities.

arrangement is also set up for the tribe to use the v J B. Liability: Tribe agrees to bear total cost per person. Tribe agrees
to hold harmless the County, and the Sheriff for actions

taken by Tribal officers acting under County commissions.

C. Termination: The Agreement can be terminated by either party, or by

mutual consent with a minimum thisty (30) days notice.

D, Powers: Powers and duty as County officer set forth by County

1
\ .

Sheriff.

E. Qualifications
Of Appointees: The basic training academy or equivalency recognized by

: : R ' . | . | : the State within fifteen (15) months of commissioning. A
r . | " ‘ minimum of thirty (30) hours annual training.
F. Notice of Use: Tribal officer must notify County Sheriff's office within
o six (6) hours upon exercising Deputy Commission.

G..Suspension/ ~ : . .
. o Revocation: - If an appointee is suspended by the Tribal Police Department,

the County. Sheriff shall have like power.
5. . ) : If an appointee is fired or likewise férminaied the Deputy

Commission is automatically revoked.

A hearing must be held out of fairness. Notice of the

hearing must be given to appointee‘no less -than fifteen

(15) days in. advance. The Hearings Board to consist of two
command officers of the Tribal Police Department, and the
County Sheriff, and Undersheriff. Decision is final.
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N

g e - P

e Y mm Ve bm i ek W emie b M e e
~ - P LT - Cen e
{ @ o e e e Came e s o -y

R R I A e hatann L

s



l. Preamble ;

A. Statement of Policy

B. General Terms

C. Procedure

MODEL MUTUAL AID AGREEMENT

:An agreement of mutual protection and assistance in the
field of law enforcement.

tA joint .exercise in powers.

:(Optional - approval of the State leg}s]ature and the

Tribal Council, and/or the Secretary of Interior).

:Partlies agree to cooperate and assist each other to

their mutual benefit in the field of law enforcement.

:(Optional - specffy period of durafﬁon).

: Duly designated Tribal police agree to assist and aid
County officers when celled upon by the County and
when it does not conflict with present on reservation
duties.

Duly designated County officers agree to assist and aid

the Tribe when called upon by a Tribal officer and when
it does not conflict with present duties.

Upon duly authorized request of Tribal officer for

County aid, County officers'shall assist in law enforce~
ment for the Tribe in relation to all crimes set forth

in the Tribal Law and Order Code, and all other criminal
viglations for which local enfofcement is not prohibited

by 18 U.S.C. 1152, and 18 U.S.C. 1153.

D. Financial Obligations: The Tribe agrees to hire and pay entire salaries of Tribal

officers without compensation from the County, and the
County agrees to hire and pay the salaries of the duly
commissioned officers of the County with compensation

from the Tribe.

e -

E. Authority/

Notice of Use : Officers of either party shall have the authority to, make

arrests within the jurisdiction of the other party PROVIDED
they report such action to a duly authorjzed officer, of

the jurisdiction where an offense oecurs within six (6)
hours of the actjon.

F. Special Juris~

diction -t Tribal officers may have the authority to issue summons

to traffic offenders on the reservation to non-iIndians te
appear before the justice court having jurisdiction of
the offense, said summons shall be the state traffic
complaint form.

G. Radio Frequency: Tribal officers shall be assigned a call nember on' the
County Sheriff's radjo frequency. Tribe assumes all

costs connected with the purchase, installation and re-

pair of Fhe any radio equipment to be used in Tribal
patrol vehicles,
H. Facilities: : The Tribe shall be allowed to use the facilities of the
County jail for the incarceration of persons arrested
within the Jurisdiction of the Tribe and over whom the
Tribe has exclusive jurisdiction whenever necessary, but

the Tribe shall reimburse the County all expenses incurred

in the County jail for any violators of the Tribal Law
and Order Code.

l. Employment

Status ¢ Nothing herein shall be construed as an employment con-

tract of individual officers of, either the County or the
T¥ibe by the other, and when an officer of either party
acts under the authority, or on the behalf of the other

party it shall be under the direct control and supervision

54
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l. {continued)

Je Términation

as otherwise specifically provided herein.

: of the party having jurisdiction of the offense, except

This §greement may be cancelled or terminated by either

party or by mutual consent at any time upon thirty (30)

days notice by registered mail.

Th s W% e

3. MODEL TRIBAL/STATE COMMISSION ON JURISDICTION. IN INDIAN COUNTY

l. Tribal/State Commission

A. Definition

B. General Terms

C. Powers

D. Authority

E. Appointment.

Independent Commission of at least three and no more than

~ five tribal respresentatives and an equal number of State

personnel, (Tribal Eepresengation will vary according to
the Indian population within the state).

The Commission to serve as an Advisory Board ovérseeing
Tribal/State compacts at all levels. The Commission will
arbjtrate agreements when the parties fail to reach é mutual
understandihg. '

The Commission has the power to ratify égreements drawn up
between Tribes and Offices of the State. It has the power
to demand a review of agreements at the request of either
party, or by its own determination. It has‘the power to re-
commend revisions, continuation, and suspension.of Tribal/
State compacts. ‘

The Commission can be instituted out of the State Governor's
Office acting under an indépendent executive mandate;

The Commission can alternatively be established as an indep-
endent\agengy within the State Department of Justice.

The Commission members shall be appointed by'the Governor, upon
the approval of the Tribes within the State. Appointees
will serve for a period two years , with a mandatory review
affe} that tenure by the Govérnor's,pffice,‘and the approval
of theiTribal:Ctouncial..i"Members can be reappointed: to serve

additional terms.






