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INTRQDUGTI@N

Since 1979, a specialized group within Abt Associates has devoted
their time to the area of indigent criminal defense. The work began with
the establishment of the Criminal Defense Technical Assistance Project
funded by LEAA. Direct on-site technical assistance was provided in 32
states and the wérk performed included the development of legislation, cost
and budget analysis, development of staffing and implementation plans for
statewide public defender programs, and full-scale program evaluations.

In addition to the work performed on the technical assistance con-
tract, the Criminal Defense Group (CDG) at Abt Associates has performed work 'ﬂkt
in the area of indigent criminal defense under a number of other contracts 0<V;\
funded by the federal government as well as state and local government. /
During the course of work on these various contracts, a common theme emerged ;
from discussions with public defender administrators. The question heard (
repeatedly was, "How can we provide quality services when our funding does !
not keep pace with our expanding caseload?" This question was raised most
frequently by public defenders operating medium-sized programs with between
five and 20 attorneys. There are an estimated 400 public defender offices
within this range throughout the country.

The present project was designed in response to this expressed concern.
It addresses the problem of how public defender administrators may maximize
their existing resources given increased caseloads and limited funds. The
over-all goal of this project was to identify practical and effective means
for improving the ways in which public defender offices manage their daily
workload, allocate their limited resources, and plan for future workload
demands. More specifically, our objectives were:

e to assist public defender agencies to assess their work-

load in order to improve overall efficiency, budgetary
planning, and case management;

® to describe a range of "successful" or "innovative"
approaches to service delivery, staff management,
training, and overall administration; and

e to produce a document that is useful, practical and read-
able, and which will encourage replication among the 400
public defender programs around the country.
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The research for this study was conducted in four phases. It started
with a review of the existing literature in the field of workload measure-
ment and workload management within the criminal justice system. This was
followed by a comprehensive review of available program information, yield=
ing a list of public defender agencies that were thought to be developing
promising techniques to deal with their expanding caseloads. Third, a
telephone survey was conducted in order to narrow the list to the most
pPromising programs. Finally, on-site visits were conducted at 12 programs,
followed later by extended visits to four of the 12 which were identified
in the preliminary stages as having instituted innovative management prac-
tices that were both worthy of further study and capable of replication in
other public defender offices.

The balance of\tgis chapter dispﬁgggs the problems associated with
managing a public defender\ogficig;nfgreater detail and describes the spe-
cific objectives of this studygﬁglt then elaborates upon the methodology used
throughout the research ef;o?i ang\presents a brief explanation of the
organization of this ﬁgpgit- The chapter concludes with a brief set of

pr

caveats regarding;ﬁﬂé study findings. -

1.1 Statement of the Problem

In the last five years, public defender agencies have suffered
increasingly from the triple bind of rising costs, decreasing revenues, and
increasing workloads. This has led to a concern over how to improve manage-
ment so as to compete more effectively for scarce resources and how best to
allocate these resources for the most efficient provision of quality services.
Most public defenders have been hampered in their attempts to address these
concerns by a general lack of experience with the fundamental skills and
practices associated with efficient workload management and resource alloca-
tion. Furthermore, when innovative and effective management techniques have
been developed, there has been no vehicle for diséeminating information about
their success to other defender offices which could benefit from the knowledge.

Traditionally, lawyers are not trained as managers and administrators.
Law schools studiously focus on the substance and theory of law and typically
avoid the practical management and business concerns associated the
day-to-day practice of law. It is not surprising, therefore, that most

public defender agencies are managed by lawyers who have little management
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education or experience. The lack of a natiénal program or institute designed
to train public defenders in management skills further contributes to the
problem. Thus, the art of public defender -management can best be described

as in a nascent state. Some advances in workload management have been made in
isolated jurisdictions scattered around the country, but there are many more
programs suffering from workload problems where staff are unclear on how to
begin to solve these problems.

Work overload in a public defender's office often has serious negative
consequences. For example, overload can result in an increase in post-convic-
tion petitions alleging ineffective assistance of counsel, high turnover rates
(and therefore more inexperienced legal staff) or low staff morale which nay
lead to inadequate preparation and representation. |

In the last 20 years, the criminal justice system has begun to address
the need for management practices designed to maximize limited resources.
Early efforts to derive caseload standards, used primarily for projecting
staffing requirements, focused only on the courts. These consisted of simple
numerical guidelines indicating the optimum or required number of cases to be
handled over a given period of time. These were usually articulated in terms
of cases pending or disposed. Over time, however, the methods employef have
become somewhat more sophisticated, encompassing more comprehensive measures
of workload. 'In contrast to caseload measures, workload measures take into
account the time required to perform various functions. Workload measurement
encompasses not only the time required to perform legal functions, but also
time spent on non-legal activities (e.g., waiting in court). Typically, each
of the various functions is assigned a "work unit" value and the standards
are articulated in terms of the number of work units that should be performed
over a given period of time.

Accompanying this increase in sophistication came expansion of case=-
load/workload measurement techniques to other segments of the criminal jus-
tice system. Prosecutors' offices were the first to adopt the new methods,
aided in part by the introduction of management information systems such as
PROMIS.* More recently, these management techniques have spread to defense

services, albeit in a very limited way.

*Prosecutor's Management Information System, developed in 1976 by
The Institute for Law and Social Research (INSLAW; Washington, D.C.) under
contract with the United States Law Enforcement Assistance Administration
(LEARA).
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Experience teaches that weighted caseload formulae, complex proce=
dures for monitoring caseload, and complicated data collection and mainten-
ance processes are often too sophisticated for use in the typical defender
agency. Nonetheless, some public defenders have devised innovative solutions
to management problems. In most cases, these successful approaches to work-
load management concentrate on more effective and efficient methods of allo=-
cating a program's resources to improve both the quality and the quantity
of the services provided. This project has attempted to identify these
practices and to report them in such a way that public defenders around
the country will be able to replicate those practices that meet their local

requirements.

1.2 Methodology

1.2.1 Literature Review and Potential Site Identification

The literature review phase of the research effort consisted of two
primary tasks. First, a review of the relevant literature describing work-
load measures and workload management was conducted. In order to develop an
understanding of the issues involved in the maximization of public defender
resources, literature in the following three substantive areas was reviewed:

e criminal justice systems' management, especially workload

management, in the courts, prosecutors' offices, and public
defender agencies;

e +traditional work measurement methodologies, especially as
applied to the private sector and office management; and

e workload/caseload management in other public service fields

and in government. (Q&d’
Appendix A contains the resulting bibliography. P ~
v
Q(’E\

G
measurement methodologies covers a broad range of techniques from measuring

The greatest amount of attentior was focused on literature dealing

with criminal justice system management. ILiterature on traditional work

micro-components of a physical task to measuring overall effectiveness in
fulfilling system objectives.® While instructive, these methodologies tend

to stress techniques that are more sophisticated than necessary or feasible

w ,
This latter technique is usually referred to as performance measure-
ment..
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for application to public defender offices. Literature dealing with case-
load/workload management in government and the public service sector was
also informative, and yet offered few techniques with any promise for direct
use in public defense.

Second, during the initial phase, project staff systematically col-
lected information in an effort to identify the public defendexr offices
around the country which were managing their workload in effective and/or

innovative ways. The sources of this information were:

e Abt Criminal Defense Group library files;

e literature pertaining to public defense from the National
Criminal Justice Research Service (NCJRS) and the National
Legal Aid and Defender Association (NLADA); and

e knowledgeable individuals in the field interviewed over
the phone, on site during other CDG research projects, at
the NLADA national convention, and through correspondence.
The mandate for this initial effort was to identify a large sample
of effectively managed public defender offices using a loose and subjective
notion of "effective management." The task at this stage was to create a
sub~universe from which to select study sites, and the criteria were designed
to be over-inclusive rather than under-inclusive. Thus, sites were included
at this stage merely on the basis of a recommendation from an expert in the
field of indigent defense or some other reliable source.
After consultation with the Government Project Monitor, a list of 43
potential sites in 29 states was prepared. In the next phase of research, Aﬂ
each of these sites was contacted individually by phone in order to narrow

down the subset of potential jurisdictions for on-site observations.

1.2.2 Telaphone Survey

The site selection telephone survey provided a broad perspective on
current practices and standards with regard to budget, structure, and opera-

tions. In addition, the survey allowed project staff to focus on how defender

offices address workload measurement and the range of approaches and prob-

lems pertaining to workload management. The site selection telephone survey
also helped to determine which sites had an adequate interest, capacity,

and willingness to participate successfully in the research efffort. The
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telephone survey was intended to provide botk guallitative and quantitative
information about each program sufficient to select those sites most appro~
priate for further investigation.

The site selection criteria in this phase of the research included a
mix of programmatic and subjective indicators. Inclusion in the list of sites
for further consideration was based on the cumulative assessment of each site
on all indicators. The indicators, not necessarily in order of importance,
were as follows:

1. Management information system--whether the site systematic-

ally collected information pertaining to caseload or work-

load and the comprehensiveness of the data that were col-
lected.

2. Uses made of the management information system--the extent to
which the caseload or workload information was analyzed and used
in making management decisions pertaining to resource allocation.

3. Receptivity to on-site assessment--whether program laédership
were amenable to project staff visiting the program for several
days to observe operations and procedures.

4. Sensitivity to workload management--whether program leadership
valued workload management and assigned personnel the task of
monitoring and adjusting workload.

5. Support equipment-=wheéther the program made use of such equip-
ment as word processors, computers, or other mechanical aids
for management.

6. Management approach to workload--what methods were used in man-
aging workload/caseload. For example, vertical and horizontal
representation, team defense, group assignment, specialty units,
etc.

7. Demographic conditions--whether the program served an urban or
rural area or both, and whether the program was in a densely
or sparsely populated area.

8. Support staff--whether {and how) the program used paralegals,
law students, community volunteers, etc.

9. Replicability=--whether program factors listed in 1-8 above were
replicable in other jurisdictions, or whether there were condi-~
tions (political, econocmic, legal, or environmental) which
vitiated replicability.

10. Distinctive features--whether there were any distinctive features
not identified under the preceding headings which argued for or
against inclusion in the list of sites for further study.

The information collected through the telephone survey enabled the

project staff to divide the 43 sites into two categories: 1) those which
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were either inappropriate or less desirable for further examination; and
2) those which appeared to merit on-site investigation.

In all, 18 jurisdictions in 13 states were placed in the latter groip .
Each of these 18 sites had characteristics which merited further study. éev-
eral of these sites were similar in some respects, however. For example,
the list included multiple statewide programs, similar programs in the same
states, and programs of similar size and population in more than one state.
In conjunction with the Government Project Monitor, the list was narrowed to

12 sites for purposes of preliminary on-site investigation.

1.2.3 Preliminary Site Visits

Twelve sites were selected to represent the variation among public

- defender agencies around the country. A preliminary site visit was made to

each of the 12 sites by senior members of the CDG staff to investigate the
site's appropriateness for selection as one of the final sites. Although

the telephone interviews yielded much useful information, the preliminary

site visits enabled research staff to analyze firsthand each program's man~
agement style and procedures. Furthermore, it was possible to assess the
receptivity of key program decision-makers and staff to an in-depth study

of their activities.

The 12 preliminary site visits yielded detailed descriptive baseline

information on the following key topics in each jurisdiction:

® type of system;

® caseload/workload measures or standards;

e type of court system and its effect on caseload;
e staffing patterns and ratios;

e training program;

e management information system;
e fiscal accounting system; and

e legislative/organizational history.

To increase the potential replicability of the management techniques
documented, a conscious decision was made to exclude certain types of programs
from the final list of sites. For example, federal defender programs, appel-

late defender programs, the largest metropolitan agencies, the smallest rural
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programs, and more than one program in a given state were all excluded from
the final sample. On the basis of these criteria and the preliminary site

visits, four sites were selected for comprehensive on-site observation.

1.2.4 Final Site Visits

The four sites chosen for further investigation were:

Table 1.1

Final Site Visits

FY 82
Program Population Total
Site Jurisdiction (1980 Census) Funding
1. Denver, CO Statewide 2,888,834 $5,859, 069
2. Minneapolis, Hennepin 915,613 4,167,366
MN County
3. Portland, OR Multi-county:
Maltnomah, 808, 041 2,160,732
Washington
4. West Palm Palm Beach 573, 125 2,515,719
Beach, FL County

The sites selected provide a range of program types including a state=-
wide system, a multi-county program, and two single-county agencies. The
sites are geographically dispersed including programs in the Western, Mid-
western, Northwestern, and Southeastern regions of the United States. The
population served by these programs range from approximately 600,000 to .
3,000,000 persons. The sites chosen also serve a mix of urban and rural popu-
lations. All of the chosen sites can be characterized as falling within the
medium range with regard to both size and funding. These programs represent
neither the largest nor the best-funded in the countr&. Each of these programs
had been identified as incorporating successful approaches to management of

case-load and workload allocation. It was also determined that these practices
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were subject to replication in jurisdictions of similar size or those facing
similar problems.

Prior to initiating field investigation in each site, all extant
materials pertinent to the host site were reviewed, and a summary of the
defense services for that site was prepared. The material reviewed at this
stage included: 1) the CDG file for the host site jurisdiction which included
all pre-existing reports and survey findings as well as any correspondence,
and 2) the summary reports from the telephone survey and preliminary site
visits described above.

Based on the review of site materials, a schedule of interviews, a
site protocol, and a listing of data sources were developed. Much of the
preliminary work of identifying key persons to interview had already been
accomplished in the telephone survey and preliminary site visits. However,
for purposes of final site observation, the sample of respondents was ex-
panded to include actors throughout the criminal justice system in addition
to the leadership and staff of the public defender office. Thus, interviews
were scheduled with personnel from law enforcement, probation, corrections,
courts, commdnity crime prevention groups, and social service agencies, where
appropriate.

Prior to arrival on site, a detailed pre-site outline was developed
listing all the major issues to be pursued. After completion of the site
investigation, project staff prepared summaries of the workload management
and resource allocation practicesvfor each sjte. Several meetings were held
by the research teams to discuss their observations and to devise a means of
presenting the study's findings that would be accessible to public defender
administrators who are responsible for maximizing resources and to goverment
officials and/or legislators'to whom they are ultimately accountable for the
cost and quality of indigent defense services. This report represents the

synthesis of the information collected during the course of the study.

1.3 . Organization of the Report

The organization of this report reflects a broad distinction between
approaches to workload maﬁagement and practices aimed at maximizing resources.

To the extent that this is an arbitrary distinction, the techniques presented




as examples of how to accomplish one of these interrelated goals may also
contribute to the realization of the other. Most of the examples described
in this report were obtained through work on the final four sites. Where it
serves to clarify a concept or to provide an alternative perspective on a
particular issue, examples are also drawn from the sites examined during
preliminary site visits.

Chapter 2 deals with the direc£ delivery of public defender services
to the indigent. It includes a review of the scope of services rendered, as
well as various approaches to delivering legal services, specifically early
representation and attorney staffing patterns. Examples of different types
of attorney staffing patterns are analyzed, such as vertical representation,
specialization and team defense. This chapter also discusses the role of
legal assistants in the delivery of public defense. In all sections of Chap=-
ter 2, emphasis is placed on management practices that represent an efficient
allocation of resources, while also guaranteeing the highest possible qual-
ity of the services rendered.

Chapter 3 focuses on personnel management bPractices. Issues such
as recruitment, selection, and hiring are discussed as well as training and
development of various members of the staff. This chapter also discusses
issues of salary as well as problems relating to staff supervision and per-
formance review.

Because the development of caseload/workload standards is fundamen-
tal to any management scheme, Chapter 4 is devoted to a discussion of the
various national standards that currently exist, as well as a bfief discus-
sion of the ethical considerations that public defender attorneys face when
they reach their maximum caseload. Finally, there is a general discussion
of the available methods for public defender agencies to deal with case
overload problems.

Chapter 5 describes the development of caseload/workload standards
in four sample jurisdictions--the state of Florida, the state of Colorado,
Portland, Oregon, and the state of Vermont. These Procedures are set forth
in some detail since they may be very helpful to other public defender
agencies seeking to improve their own caseload management.

Chapter 6 describes practices and procedures deveioped by program

administrators to deal with the administration of a public defender

10

RO et o e A o e

{ {

awicaay

-

i,

T R e e v g1 o, . - SN . - s

multi-office agency, the use of administrative officers, and the structure
of support staff Services. The advantages of the acquisition and use of
advanced equipment are also analyzed in thig chapter, leading to a lengthy
discussion of the applications and requirements of a public defender manage-
ment information system.

Finally, Chapter 7 Provides a brjef Summary of the overall findings
and conclusions of the report. As is the case throughout the Yeport, this

chapter emphasizes the benefits of innovative Practices in terms of the

load. The variations within defender offices and among jurisdictions are

too significant to aliow for such a4 standardizeqd approach. Furthermore, the

sarily the "begt" in the country. At no bpoint in tinme during the course of
this research were any of the selected sjiteg formally evaluated with respect
to overall bPerformance, ang o attempt was made to create a national ranking
of public defender organiéations. The quality of Program services was
haturally taken into account, but this wag only one of the long list of
criteria (enumerated above) taken into consideration in the course of choog-

ing sample sites. These factors should be taken into account throughout the
reading of thig report. b

>
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Chapter 2 Finally, several programs have recogﬁ;;ed that certain types of
PUBLIC DEFENDER SERVICE DELIVERY 3\1

legal services can be performed by non-attdrney legal assistants. For

example, initial 1nterv1ew1ng 1nvest;gat10n, contacting clients and witnesses,

and identifying diversion al:figatmves are among the functions that can be

e e R

Public defender programs must operate with finite, often performed by legal assistants. fg;s chapter discusses the ways in which this

shrinking, resources. Obviously, there will never be sufficient resources type of staff utilization reagses the cost-effectiveness of a program's

for defenders to provide all of the services which may be desirable. Yet services and saves attorneys tl e, enabling them to devote more time to

i

it is possible to provide quality services with limited resources. Indeed, their existing clients”and to handle a greater number of cases.

il the accomplishments of several programs studied illustrate that significant Q g) Before exploring these isSues in greater depth, the following
iteoen

improvements in trial service delivery can be realized through better Q]Q Bf @- section reviews e type of services\which public defenders are mandated
f1=ihN

/,,ﬂ‘,&; an  oves Vit K Rginsy
management of existing resources. This chapter,analyzes innovative methods

of using personnel resources to provide trial servicesy identiliieintenwtire programs ifcluded in this study.
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% One such

to provide. 4€‘also describes the lexil of services offered by the sample

i3

Rwe-Y Public Defense Services

thod that has attracted attention in recent years is to

provide representation within 48 hours after arrest, thereby increasing the

The right of indigent criminal defendants to representation by

likelihood that cases will\be resolved early. This can save valuable

counsel was firmly embedded in the Sixth Amendment of the United States (’

attorney time which can then ‘he S;pended on more complex cases. The choice

Constitution. This right was extended to proceedings in the state courts in

of early representation as the,Subject of a National Institute of Justice the decision of the U.S. Supreme Court in Powell v. Alabama, 287 U.S. 45

fak

field test in 1982-1983 is eé&den of the widespread interest in the poten-

(1932). In Powell, the Sixth Amendment right to counsel was made applicable

tial benefits of managemerit efforts\in this area. The complete results of the to the states through the due process clause of the Fourteenth Amendment,

s

s
{

1
i

experiment are not yet Available; howgver, a description of the experience though it was still limited only to capital cases. Gideon v. Wainwright, 372

of one of the test sites is included in the section on early representation. U.S. 335 (1963), was the landmark case extending the right to counsel to all

In addition.to paying attention to the timing of legal services, felony cases in state proceedings. In Argersinger v. Hamlin, 407 U.S. 25

some programs have discqxered that the effe {ive organization of the profes- (1972), the court further extended the right to counsel to misdemeanor cases

sional legal staff is another way of maximizing the use of attorney time.

G s
gg in which the defendant may receive a sentence of imprisonment.
The third section of this chqpter explores three different professional v

staffing patterns, namely: \\ ////

& the use of vertical representatlon, whereby a laywer is
assigned to a case whe it comes into the office and
remains responsible ﬁér it through disposition;

The Court has also determined in a long series of decisions that

.

§§ the right to counsel is not limited to the criminal trial process. This

“@

right has been extended to include critical stages prior to trials such as

arraignment, preliminary hearing, and the entry of a plea. After conviction,

sy

the right to counsel has been declared to extend to sentencing and appeal.

® the designation of ,special\ units to provide representa-
Juveniles were also accorded the right to counsel by the Court

tion in particulary’ types of\ cases; and

L]

the grouping of /attorneys into teams, which can result in In re Gault, 387 U.S. 1 (1967), when it held that.Fourteenth Amendment

in the provision of consistently high quality represen-
tation in all courts served by \the program, and can play
a 51gn1f1c t role in the in-se Xtce training of less-

due process protections must be extended to all juveniles threatened with

delinquency proceedings. Other decisions have resulted in providing juven=

-
oy - >

i}

i
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¥
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experienced lawyers in the offic iles with many of the rights accorded to adults accused of similar conduct.
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Finally, the right to counsel has been asserted in non=criminal
matters where an individual faces some form of incarceration or other form of
deprivation of his or her freedom. While the U.S. Supreme Court has not
acted on the right to counsel in mental commitment cases, most states provide
this right. By federal statute, the right to counsel has been extended to
extradition proceedings. Finally, the U.S. Supreme Court has established a
limited right to counsel in prison disciplinary proceedings.

In all of these decisions, how these services are provided is left
to the discretion of policymakers in each jurisdiction. The majority of
indigent defense services are organized and funded on a county=by-county
basis. 1In some cases, indigent defense programs serve a multi=-county region
or a judicial district. Approximately fifteen states have established
statewide responsibility for the funding and provision of indigent repre-
sentation. Each responsible jurisdiction--county, judicial district, or
state--has the discretion to choose its own method of meeting constitutional
requirements. There are essentially three modes of providing representation
in use around the nation: 1) assigned counsel, 2) public defender, or 3) con~
tract systems. This report concentrates solely on public defender programs,
although many of the service delivery issues discussed in this chapter will
be of interest to assigned counsel or contract attorneys.

While some jurisdictions choose to delegate the respodsibility
for representation to one organization, many others divide those resonsibili-
ties among several separate programs. Thus, in any group of so-called public
defender programs, for example, one may handle only those cases that arise in
municipal court, another those that arise in family court, a third only
felonies; a fourth only appeals, a fifth may handle a combination of case
types, and so on. The actual type of services provided by a public defender
program will have an impact on the management issues that arise in their
delivery. For example, a program serving only one court will have a different
set of problems than will an agency serving a number of different courts
spread throughout a jurisdiction. Likewise, a program that handles appeals
and other post-conviction matters will have resource needs distinct from
those of public defenders that do not handle cases at that stage in the

criminal justice process.
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Table 2.1 gives an overview of the services provided by public
defender programs in each of the four sites studied in-depth in this research
effort. All of the programs handle felonies and misdemeanors, while three
out of the four provide services in juvenile cases, municipal code violations,
and appeals. Only one program provides representation in mental health
cases. Each program also provides additional services in various types of
proceedings, such as extradition. These differences in types of legal
services provided should be kept in mind throughout the discussion of delivery
methods that follow in this chapter, particularly where replication of a
particular program's procedures is contemplated.

Table 2.1 also provides basic information indicating the size of
these programs, specifically budget and staffing information, plus population
figures, since this too can be an important factor determining the best
method of delivering services to indigent clients. The programs examined are
not the best funded in the country, nor do they serve the nation's largest
communities where more resources are naturally available. Rather, these
programs may be characterized as medium-sized programs which have strong
community roots, and which appear to have adopted cost-efficient and cost-
effective service delivery methods. Although several programs not included
in Table 2.1 are cited as examples throughout this chapter, this overview of
the sites studied in the greatest depth gives an idea of the range of programs
for which the management approaches discussed here may be particularly

beneficial.

2.3 Early Representation

Barly representation may be defined as entry into the case by the
defender (or defense counsel generally) within twenty-four hours of arrest.
Often, entry by the public defender is prior to actual court-appointment
and in some instances may precede the determination of indigency for the
client. Its purpose is to avoid the problems created by waiting until the
first court appearance before assigning the lawyer. Such belated appoint-
ments often occur too late to protect the defendant's rights, because:
e The defendant has made a statement to the police admitting‘ o
guilt in the absence of counsel, or has been asked to parti-

cipate in a line-up where he or she was identified as the
perpetrator of the crime;
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Table 2.1
LEGAL SERVICES PROVIDED IN SAMPLE SITES
Municipal
Program/ Population FY 82 Misde- Code Mental
Jurisdiction Served budget Felony Meanor Juvenile Violations Appeals Health Other
' (in milliong)
Colorado State 2,888,834 $5.8 N X X X X
Public Defender
Hennepin County
Offire of the
Public Defender 915,613 $54.2 X X X X X
(Minneapolis,
Minnesota)
West Palm Beach
o Public Defender 573,125 $2.5 X X X X X X
(Palm Beach
County, Florida)
Metropolitan :
Public Defender 808, 041 $2.2% X X X X
(Portland, Oregon; {traffic)

*Figures are representative of MPD prior to the addition of a third county, Clackamus, to its jurisdiction.
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e Witnesses available for the defendant when arrested are lost
during the time between arrest and appointment of counsel;

e The defendant languishes in jail because of an inability to
meet the terms of bail, resulting in a loss of his or her job;

e Alternatives to prosecution, like restitution, go unexplored;

e Alternatives to incarceration, such as drug abuse treatment,
also go unexplored.

In addition, belated representation by defense counsel can also place the
defendant at a disadvantage vis a vis the prosecutor, which can adversely
affect later proceedings.

For the purposes of this study, early representation may also be seen
as an aid in the effective allocation of resources. While early representa-
tion in all cases may be costly in the short run, involving a lawyer in
a case at the earliest possible moment enhances the opportunities for quick
resolution of the case. By timely and complete investigation of the facts,

the defender may identify legal flaws which lead to dismissal of the case, a

'decision to engage in plea negotiation, or the suggestion of an alternative

to prosecution. In short, early representation facilitates case screening

and allows lawyers to concentrate on more difficult cases. Naturally, the
ability to screen out cases serves the purpose of extending available defender
resources and the efficient use of a lawyer's time.

In the course of the pre-site yisits, three programs were found
which provide early representation: The Franklin County Public Defender,
Columbus, Ohio; the Wisconsin State Public Defender; and the Office of the
Public Defender for the Fifteenth Judicial Circuit, West Palm Beach, Florida.
It is helpful to consider how all three programs have attempted to develop
early representation capabilities.

For the Franklin County Public Defender, provision of early repre-

sentation services is an attempt to extend the program's limited resources as
far as possible. The public defender interviews many newly arrested and
incarcerated defendants the morning after arrest, prior to the first court
appearance. In that interview, the public defender obtains information about

the defendant's indigency, the relevant facts of the case, and potential bail.
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He or she also advises the defendant about what will happen during the first
court appearance. If an investigation is required, the vital information is
forwarded to the investigators following this meeting. All of the information
obtained at this initial interview is supplemented at a later time.

This procedure is not the norm for the gublic defender, because the
vast majbrity of cases are assigned at the first court appearance, where the
public defender usually meets the client for the first time. Early represen-~
tation is reserved for ‘the defendant facing serious felony charges. Never-
theless, it is a recognition that the earlier the defendant receives
representation, the better the defendant's chances are of being successful in
court. To the extent that certain cases are screened out at this early
stage, it also serves to maximize the limited resources available to the
Franklin County Public Defender. )

The Wisconsin State Public Defender provides statewide representation
for indigent defendants in all criminal cases. As part of its statutory
authority, the State Public Defender is mandated to screen all potential
cases for indigency and to provide the earliest possible representation. The
public defender presently has twenty-eight offices in forty-six counties
ranging from one or two attorney operations which cover several counties, to
large urban offices with more than forty attorneys. FEarly representation
services naturally vary considerably among these distinct jurisdictions. 1In
rural areas, the public defender telephones distant jails to see if anyone
has been recently arrested who might qualify for defender services. If
someone is incarcerated, the defender travels to see the prospective client.
In urban areas, jail checks are conducted each morning, sometimes by a staff
lawyer, but more often by an investigator or a support staff person. At that
time, indigency information and a thumbnail sketsh of the facts are obtained.

As a result of early entry in the case, when the defendant appears in
court for the first time the public defender ig prepared to speak to the
issue of bail and often can provide the court with facts'that support imposi-
tion of a reasonable bail or release on persconal recognizance. In addition,
in those instances where the case requires immediate investigation or some

other action, the defender is capable of providing such services.
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The defender is able to bring many cases to early conclusion, by
dismissal or a plea bargin, because of entry shortly after arrest. All of
these factors combine to extend available defender resources. The problem,
however, is that while the legislation creating the program appears to
mandate the provision of early representation services, the defender's budget
does not provide sufficient resources to make the early representation

services available consistently throughout the state. The urban offices, due

to the crush of the caseload, often are able only to screen for indigency and

to obtain limited facts about the case. The public defender agrees that more
could be done, especially since consistent early repregentation might ultimately
aid in reducing caseload pressures.

The West Palm Beach, Florida Public Defender is participating in a

study funded by the National Institute of Justice (NIJ) along with defenders

in Memphis, Tennessee and Passaic, New Jersey, to examine the impact of early
representation services. This site is testing the question of what improve-
ments can be measured in the provision of defense services through an
organized effort to provide counsel at the earliegst possible moment in the

course of prosecution for a felony.
The test design, which serves as the basis for this experiment in
West Palm Beach, established three goals:

e The service goal--To establish management policies which broaden
the range of services provided the clients of the public defender
program, improve the timing of the delivery of those services, and
encourage early legal actions in cases accepted for representation
by the program;

e The attorney-client relationship goal=--To improve the attorney-
client relationship by establishing early client contact and early
factual investigation, so that counsel may provide the client with
competent legal advice in determining appropriate legal actions
and remedies;

e The criminal justice system goal-=-To improve the efficiency,
effectiveness, and cooperation of the various components of the
criminal justice system by speeding the process by which cases are
brought to disposition.

In designing this study of early representation, NIJ indicated that it hoped to
answer the following questions:

e What are the best methods of establishing early client contact?

e How does the question of eligibility determination affect early
defense gervices for the indigent, and what is the best method for

early eligibility screening?
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® Does early case screening facilitate early assessment of the
incoming caseload in terms of determining individual client
needs?

® Does early investigation of the facts of a criminal case have an
impact on ultimate case disposition?

e Does early representation have an impact on the release of the
client from pretrial custody?

e Are early representation cases better prepared for trial?

® Does early representation encourage diversion and/or plea

negotiation?

® Does early representation have an impact on the ultimate dis-

position of the case?

The public defender handles approximately 3,600 non-capital felony
cases per year in West Palm Beach. The circuit court is divided into five
felony divisions and the office is organized into teams which are assigned to
each felony division. When a defendant is arrested and held in custody,
he or she must be presented to the county court for bail determination
within twenty-four hours of arrest. It is at this court appearance that the
public defender may or may not be appointed to represent the defendant. In
the usual case, nothing happens thereafter for twernity-one days, while the
prosecutor determines whether or not to issue formal charges against the
defendant. In many instances, the defendant remains incarcerated. If the
prosecutor fails to bring charges within the twenty-one days, the defendant
may request an adversary probable cause hearing. Clearly, the early repre-
sentation experiment could have a significant impact on this three-week
hiatus in the proceedings.

The test design calls for the participating sites to divide a minimum
of 1,200 cases into test and control groups, so that the effects of early
representation can be measured. West Palm Beach has met this requirement by
designating two courts as test groups and the other three as control groups,
and it is anticipated that approximately 1,440 test cases and 2, 160 control
casés will result. The public defender contacts test case defendants within
ten hours of arrest, and begins providing legal services immediately. For
the control group, lawyer assignment occurs at the first court appearance and
the cases proceed as they did prior to initiation of the experiment.

The public defender has received funds to hire additional staff for

the experiment. The office assigns two lawyers, an investigator, and a

20




L ATy

o
]
i

e

secretary to each court. The public defender used the funds to hire two
additional attorneys, an additional investigator, a paralegal, and a secretary
for each test court division. In addition, the public defender hired a data
collection specialist so that data regarding the test and control cases could
be collected.

It should be noted that the public defender obtained the cooperation
and assistance of the courts and the prosecutor in order to develop this test
program. Indeed, the prosecutor and the courts responded enthusiastically
to the proposed experiment, mainly because it was anticipated that court
services would improve dramatically as a result of the early representation
program. It is too early to state that the experiment has been successful in
either bringing about more affective representation or maximizing resources.
The experiment continued with data collection through the end of March 1983,
and evaluation results are not anticipated until the end of the year. Never-
theless, according to interviews with participants, nearly all agree that the
experiment has had considerable impact on the administration of justice and
has improved attorney services for the test defendants. The defender stated
further that if early representation services were available in all five
courts, many cases would be dismissed before the twenty—-one day time period
elapsed, which would have the effect of extending defender resources consider-

ably.

2.4 Professional Staffing Patterns

2.4.1 Vertical Representation

Fach program visited by project staff employed some form of vertical
representation, whereby a lawyer is assigned a case when it first comes into
the public defender office and handles all aspects of the case through
disposition. Indigent defense practitioners and researchers in the field
generally agree that vertical representation is preferable to the delivery of

legal services in a horizontal fashion, i.e., with several different attorneys

handling the successive stages of a case. Vertical representation is considered

preferable primarily because it more closely resembles the type of repre-

sentation which clients receive when they retain a private lawyer.
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Vertical representation is capable of varied applications, depending
upon the community served by the defender, the resources available for
representation, and the size of the caseload. For example, several defenders
may be involved in the early stages of the representation, and only when the
case gets close to adversary proceedings does a single lawyer assume the
responsibilty for the case. This type of representation, however, may do
little to alleviate the defendant's concerns about how the case is proceeding
during its earliest stages. o

Vertical representation may pose significant resource problems for
defenders. It requires larger legal staff resources for a defender to provide
single lawyer coverage on each case. Although the anticipated benefits are
better representation, quicker case dismissals and resolution, and increased
responsibility for each case, each program studied has developed its own

method of insuring vertical representation.

2.4.2 Specialization

Traditionally, most defender offices make assignments based upon
seniority and interest, to divisions that provide services in felony,
misdemeanor, and juvenile courts. Thus, lawyer resources are concentrated
on specific courts and types of cases. There are advantages to such an
approach, especially since the most experienced lawyers typically end up in
the felony division of the defender office. Such cases tend to be more
difficult, and it is usually in felony cases that the most interesting and
complex issues are raised.

Specialization can be an efficient method of organizing attorneys'
services, especially where caseloads are large. In addition, in many jurisdic=-
tions there may be several points of origin of public defender cases (usually
arraignment courts or jails) which are physically distant from one another.
This can make it impossible for individual attorneys to travel from one
courthouse to another to pick up different types of cases. In situations
such as these, attorney specialization can help solve logistical problems
faced by a public defender responding to court appointments. Furthermore, a

program divided into specialized units provides a natural path for new
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attorneys to follow in developing their skills and advancing their own
careers. Finally, in cases where specialized skills are required for an
adequate defense, such as mental commitment or death penalty cases, attorney
specialization may be necessary to provide the most effective representation.
On the other hand, many defenders have found that there can be *
serious drawbacks to this kind of arrangement. Problems can arise because
some lawyers feel excluded from the felony cases, and assignment to another
division may be viewed as punishment. Most importantly, the most experienced
and seasoned lawyers are often not assigned to juvenile or misdemeanor cases,
where there is also a need for experienced trial lawyers. Many defenders, as
well as prosecutors and judges, feel that the quality of justice in the
so-called "lower courts" can be adversely affected by this type of organiza-
tion. Moreover, cases may not be handled as effectively or efficiently as in
the higher courts, thus causing a log jam in those courts. The Metropolitan

Public Defender in Portland, Oregon has devised a solution to this problem by

assigning the most experienced attorneys to the misdemeanor section every
three or four years for a period of four months. This rotation of assignments

helps to reduce the stigma often attached to misdemeanor representation. It

may also improve the quality of representation, not only by having experienced

attorneys appear in the so-called "lower court," but also by providing

an opportunity for new attorneys to work closely with veterans.

2.4.3 Team Management

Several programs have divided their attorneys into teams which are
not assigned exclusively to one court or to one type of case. Rather, the
teams may be assigned cases on a rotation basis, so that each team obtains

an equal number of cases from all courts served by their unit. The rationale

‘behind this method of assignment is to spread the talent of the office into

all courts, and to make certain that the best available lawyer is assigned to
those cases which require the lawyer's talents. Under this method of assign-
ment, inexperisznced lawyers are teamed with experienced lawyers so that the

latter can assist in planning how to dispose of cases effectively and effici-

ently.
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During pre-site selection visits, three programs were identified
which employ some variation of this method: the Clark County Public
Defender in Las Vegas, Neéada; the Metropolitan County Public Defender in
Portland, Oregon; and the Hennepin County Public Defender in Minneapolis,
Minnesota.

In the mid-1970's, the county court system served by the Clark County

Public Defender was so clogged with cases that it was common to find delays

in the prosecution of criminal cases that exceeded a year between arraignment

and trial. To counter this problem, which was widely recognized as choking
the entire justice system, the courts sought assistance from the LEAA Court
Delay Reduction Program, which provided funding and technical assistance in
developing programs to reduce delay in processing cases. BAs a result of this
initiative, a "track and team" system of management was adopted by the
courts, the prosecutor, and the public defender. Over a period of approx=-
imately two years, the time it took to bring a criminal case to completion
was significantly reduced.

The prosecutor, the public defender and the courts continue to employ
this method of managing workload. All misdemeanor and felony cases originate
with the filing of a complaint by the prosecutor, and are first heard in the
justice court where probable cause is determined and bail is set. The track
and team system consists of the assignment of groups of three or four attor-
neys to each justice court on a permanent basis. New cases are brought
before each of the justice courts on a rotating basis, and thus each team
rotates intake responsibilities. There are four justice courts which
regularly receive new cases, and there are five public defender teams. The
fifth team rotates with the other teams and also covers the juvenile court.

Once a case assignment is made to a lawyer on the team, that lawyer
is responsible for all further proceedings. Misdemeanor cases remain within
the justice court's jurisdiction, but felony cases are heard only through the
probable cause stage and then are bound over to the district court for
further proceedings. The attorney assigned to the case follows that case
through all further proceedings, as does the prosecutor. According to the
defender, this track approach to representation has facilitated case resolu-

tion.
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allows attorneys to have one week in every three week cycle duri hi
The track and team system also spreads the caseload evenly among the b 4 Y b4 ng which

.. they are not responsible for picking up new cases. This procedure provides
staff attorneys. Although it would appear that assigning the same defense Y 5P P g up P p

‘ . attorneys the time necessary to handle trials and any other pending business.
attorneys and prosecutors to a particular court could lead to a less aggres-

. ) ) Each team, however, is comprised of more than staff attorneys. The
sive and less adversarial approaca to litigation, the public defender ! ’ 2 Y

il oW

MPD has taken steps to provide each attorney with paralegal and investigator

e e

asserted that this was not the case. The office maintains an extremely high

. support, so that each case can be properly and adequatel repared. Each
rate of dismissals, which is credited to the track and team approach. In his PP ' prop >4 q Y prep
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. . . attorney has the assistance of a trial assistant and one~half of an investi-
opinion, close working relationships with the court and the prosecutor lead ‘

gator's time. The trial assistant (TA) positions within these teams are
to a realistic analysis of a case's strengths and weaknesses, and, therefore,

b

) especially significant. They combine the functions traditionally assigned to
less time is wasted litigating needless issues. This allows staff attorneys P ¥ g Y >4 g

trat th h litigation is necessary and insures a paralegals and social service workers. Section 2.5 which follows contains a
to concentrate on those cases where igatio

detailed discussion of the role of trial assistants in legal service delivery

}g" vigorous defense. In his opinion, this method of organization makes the
g

in the Portland program.
office much more efficient in the use of resources.

. In addition to the other methods of caseload limitation, the program
In conjunction with the standards for case intake set by the Metro-

*ﬁamgw”m ]

has established a maximum number of active major cases that may be handled at

g: politan Public Defender of Portland, Oregon to control the amount of workload

( Chapt 5), the program is organized so that trial teams are utilized to any one time in each of the counties served. This practice is deemed necessary
see apter '

L . because such cases represent a serious drain on program resources. In
provide quality legal services. In addition, the public defender has developed

Multnomah County, the program will handle up to six major cases at a time

AR
% s 1

a Major Case Committee, which determines the number of cases that require a

“’“»ﬁ"’:‘g

and will refuse to accept any more beyond that number. The Major Case

N substantial commitment of staff resources and reviews which attorneys may ;
‘ , Committee is charged with the responsibility of certifying cases for inclusion
- appropriately handle those cases. ! 1 . .
) . i 4 in this category. All murder cases are automatically assigned and other
‘ s Trial attorneys in Portland are divided into three-member teams. g ﬁ
; ) . £ serious and/or complex cases are reviewed for designation as major cases.
Each team consists of one senior, one mid-level, and one inexperienced i
; L The committee can also decertify cases where appropriate. The committee is

attorney, enabling junior attorneys to benefit from the expertise of their

ey

responsible, in addition, for determining which attorneys are eligible for

gﬁ more senior colleagues. The attorneys on each team are expected to meet and Q

\ ; assignment to major cases. This determination is based on several factors,
review their cases at least once every three weeks, so that they are familiar i

et
= 4

{‘ with each others' cases and can cover for one another when necessary. All 3 including the attorney's: 1) experience and competence, 2) pending caseload,
: ea . | :

) o . , 3) place in rotation and, 4) vacation schedule. The committee is chaired by
team attorneys also benefit from being able to anticipate their assignments,

. . MPD's chief assistant and consists of a member from each of the program's
because they pick up cases in designated arraignment courts on pre-ordained

. . sections (i.e., felony, misdemeanor, etc.).
days of the week. The attorneys are able to exercise considerable control

BT e DRI AT

, . These two innovations, the team concept and the Major Case Committee,
over their schedules because the members of each group decide how to divide

LM jratsniate ¥

T

. have enabled the Metropolitan Public Defender to utilize staff resources in
up the cases among them. For example, an attorney on one team could pick up

an efficient manner. Staff attorneys are able to handle a large caseload

eleven new cases in District Court A and then receive no further ansignments

=

without being overwhelmed and to devote the time necessary to insure effective

[

i for two weeks. Attorneys on another team might divide up the cases evenly

representation of each client.
over the entire three-week period. Attorneys can also trade cases on the P

gi basis of experience or because of scheduling problems. The regular schedule

25
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the team leader. Similarly, another team has a "two court rule" which allows

another highly innovative program policy was found in the Hennepin
County Public Defender, Minneapolis, Minnesota. Although the Hennepin County

attorneys to drop from their regular rotation one of the three assignment

oo o

courts. While the program lacks the resources to conduct regular training

—

Public Defender claims that management'is essentially laissez-faire in sessions, the team leader is available to assist members on individual cases

nature, a significant degree of structure exists within the program. During and team members generally help each other out. In addition, should a major

visits to the office, project staff observed several creative efforts which police initiative (e.g., a drug bust or "sting" operation) suddenly flood a

court with cases, the caseload can be spread throughout all of the teams

appear to provide the defender with control over both the size of caseloads

i

and the quality of representation. equally.

The Hennepin County office is structured along divisional lines; Beyond these general parameters, it is important to note that the

*

all of the staff attorneys fall under the Legal Division. Several years ago program has not devised formal guidelines or quotas for case intake. Instead,

&

the Legal -Division implemented a team concept, in which teams of six attorneys each team is able to develop its own guidelines, and although there have been

were created, with each team under the supervision of a senior attorney. no instances of shifting cases from one team to another (beyond the overload

Senior attorneys report to the chief public defender through the chief deputy situation described above), it is possible for team members to shift cases

within the teams,; so that the caseload remains as evenly distributed as

PO
o ]

public defender.

The team concept was established to replace assignment along separate possible.

i

court division lines, i.e., juvenile, misdemeanor, and felony courts. The The team size of six trial attorneys and one supervisory attorney is

Pk

reasons for the reorganization were: considered ideal. New attorneys are rapidly assimilated into the team and

weekly team meetings are held so that scheduling can be arranged and team

® to reduce the size of the units and make supervision more
meaningful;

JIEIEI

members' questions extensively covered. Furthermore, tﬁe size of the team

e to reduce the perceived stigma associated with assignment has shown itself adaptable to vacation and sick-leave absences of attorneys.

to "low priority"” courts;

[RITRD
vt

With the small teams, colleagues tend to have greater familiarity with each

. " a4 " i r legal strategies
e to increase the "spillover" of trial and othe g g others' cases and can cover for one another without great difficulty.

from one court to another; and gﬂ
i A vital J t i h s
to increase the flexible use of staff when case volume soared 4] ital aspect of the team structure is the role of the senior

temporarily in one court area. attorney. The senior attorney was originally conceived of as a policymaker,

manager, trainer, supervisor and co-counsel who would carry a reduced caseload.

]

Each team is expected to provide representation on a rotating basis

in the juvenile, misdemeanor, and felony courts served by the office. The In practice, however, senior attorneys have reacted to their titles and
’ ’

s special sti d kin n (o} a re <
teams rotate on a weekly basis from court to court. Within the teams, P ipends by taking on not only more cases, but also cases that are of

greater complexity.

arraignment days (the point of actual case intake) are rotated from member to

member. Once an attorney accepts a case at arraignment, it is that attorney's After this team system was devised, the Hennepin County Public

s |

responsibility until the case is disposed. The team leaders work closely Defender discovered a problem which had the potential to make it less

with team members and have wide discretion in shaping policies for their effective than anticipated. One benefit of the former specialized system had

been that each court received the concentrated attention of an experienced

)

individual team. For example, several teams have devised a "rule of 8," ‘
group of lawyers who could readily respond to a wide variety of issues

—

which in effect makes clear that no attorney will be expected to accept more

than eight new cases on a given arraignment day. The balance are distributed by surfacing in that court. Under the team concept, fewer system-wide issues

are likely to be identified and confronted. For example, one team may not

i

notice that a problem is occurring regularly, as subsequent and repeated

-
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instances are likely to be dealt with by other teams. Even if an issue is

spotted, it is difficult for one team to allocate the resources to tackle
it.

To rectify this problem, the program has established a Research
Appeals and Training (RAT) Team of six attorneys, which is charged with
responsibility not only for appealing cases and training, but also for -
assisting in developing "impact litigation." When an issue arises that is ofA
importance to all public defense attorneys, such as a dispute over jail
conditions or consistently excessive bail=-setting in a particular court, but
no team has a case with which to pursue resolution of the problem, the RAT
Team will pursue special litigation challenges against the responsible agency
or individual. It also provides important back-up to the other teams by
assisting with research and preparing motions in complex cases. As a result,
the RAT Team is able to bridge the gap which is created by teams which do not
specialize in one type of case, and thus allows the office to vigorously
pursue issues of systemic importance.

The major advantage of the court rotational arrangement is that
attorneys continue to gain experience in all types of cases. This has proven
to be especially advantageous in juvenile cases, where there are great
pressures to treat cases as a social worker instead of as an advocate. More
cases are now tried in the juvenile court, and the quality of representation
has improved significantly. Even when attorneys are called upon to £ill in
for each other, experience is not sacrificed. Finally, to the degree that

specialities do emerge, they can be utilized on a case specific basis.

2.5 The Role of Legal Assistants

Public defender programs can increase the efficiency of their services

not only through the use of effective attorney staffing patterns, but also

through the use of non-attorney legal assistants to perform services typically |

provided by attorneys. This practice has been identified as a particularly

promising method of maximizing personnel resources in a public defender

office.

out by attorneys. In analyzing an attorney's typical functions, it becomes

apparent ‘that while many activities require an attorney's review or supervi-
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Legal assistants can perform many of the functions typically carried Q4ﬂ\
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sion, only a few require an attorney's direct involvement. Thus, legal

assistants can effectively handle activities such as:

® establishing initial contact with a client;

® screening for eligibility;

. ® conducting the factual investigation;
o handling the mechanics of file preparation; and
®

preparing the sentencing report.
The goals of using legal|assistants in a public defender setting are:

to achieve economic efficiency;
to improve the resolution of cases;
to increase attorney satisfaction;

to increase client satisfaction; and

to promete broad agency objectives within the criminal justice
system and the general community.

It is the working assumption of this section that the primary
justification for using legal assistants in place of more expensive attorneys
is the achievement of economic efficiencies, though the other factors are no
less important. The cost savings which are reported to accrue as a result of
this practice are difficult to demonstrate. Programs which make exensive use

of legal assistants, such as the Portland, Oregon Metropolitan Public Defender,

report that their attorneys are able to handle a heavier caseload with the
aid of legal assistants. Thus, at least in terms of attorneys' salaries, the
brograms are getting more for their money. These savings, naturally, are

offset by the costs (if any) of obtaining the services of legal assistants.

The public defender in Santa Barbara County, California attributes the

cost-efficiency of his office relative to others in the state in part to the
emphasis placed on increasing the use of support personnel (specifically
secretaries, investigators, and law clerks) so that attorneys can be more

effective.*

*
Report from Glen Mowrer, Public Defender of Santa Barbara County,

Cali?ornia to the Santa Barbara Board of Supervisors in re "Santa Barbara
Public Defender Office Cost Comparisons," dated November 4, 1981.
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Essentially there are three different types of functions that are
fulfilled by legal assistants in those agencies utilizing their services.
These are:

1) paralegal activities;

2) factual investigations; and

3) social service functions.

Paralegal activities typically include the written preparation of briefs.
specific pleadings, discovery documents, or motions. Paralegal activities
may also include doing legal research for staff attorneys and maintaining
contact with the courts, clients and witnesses.

In some jurisdictions, legal assistants may also be authorized to
handle actual court appearances, such as arraignments or trials for minor
charges, such as lesser misdemeanors or traffic violations. In the Miami,
Florida Public Defender Office, experienced legal interns can serve as
co—~counsel and, in less serious cases, as first-chair counsel. While this
provides obvious advantages for law students, the effects on the program in
terms of cost savings, and on the client in terms of quality of representa-
tion, are less clear. Although statutory authority exists for law students

to provide direct representation in Franklin County (Columbus), Ohio, the

public defender and judges have opposed that use to date. However, with
caseload increasing while the number of staff positions has remained constant,
the public defender feels that necessity will eventually dictate direct
representation by law students. Before such programs become more widespread,
additional research is required to identify the constitutional/legal limita-
tions on direct representation by law students. Also, empirical information
is needed to assess the financial impact of such services on the public
defender program and to determine whether or not they result in any diminu-
tion of the quality of representation accorded to program clients.
Investigative activities include interviewing the client, witnesses,
the victim, and any other relevant parties who can provide insight into the
facts of the case. In addition an investigator is often expected to
maintain up-to-date information cn expert witnesses and to obtain their

services where necesary for the defense of a client.
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Finally, the social service activities carried out by legal assistants
in public defender offices can include aiding the jailed defendant to obtain
pre-trial release, providing referrals to appropriate social service and/or
community agencies to obtain needed services (such as counseling, housing
information, and medical help), and preparing sentencing reports on alterna-
tives to incarceration.

In many public defender settings, legal assistants serve as a general
resource for attorneys. Requests for legal support usually are initiated by
attorneys, and the work is assigned to the first available person in the
pool. In some cases, assignments may also be made on the basis of expertise.
Variations on this organizational approach include the assignment of legal
assistants, especially investigators, to a specific courtroom through which
the attorneys rotate. In addition, legal assistants may be assigned to a
particular unit of specialized staff attorneys. Typical examples are re-
searchers assigned to appellate units, social workers to mental health units,
and investigators to felony units. The advantages of pooling legal assistants
include evenness of workload distribution, flexibility of task assignment,
and ease of supervision. However, the limited opportunity for legal assistants
to work directly with attorneys may hinder their.ability to develop working
rapport and an understanding of the expectations of individual staff members.
Also, important insights into the clients and their cases that legal assistants
often have to offer may be overlooked.

Another means of integrating legal assistants into the public defender

"office is to assign individuals to particular attorneys or groups of attorneys.

This team organization offers a particularly effective approach to legal
assistant intervention in a defender setting, especially where the defender
office utilizes a vertical approach to representation, since it maximizes
opportunities for early case involvement. Bgcause they work as a team, the
attorney and legal assistant(s) can keep each other informed of major legal,
investigative, and social service developments as the case proceeds. In
addition, the communication and close working relationship fostered by the
team apprd&ph can help to diminish attorneys' reluctance to share respon-
sibility fé& the case with legal assistants and increase attorney willingness

to consider their suggestions on case strategy.
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resources on continually training and supervising new groups of students was

not offset by the services rendered. The question of the efficiency of

To be effective, however, the team approach requires greater numerical

parity between legal assistant staff and attorneys than other arrangements. student intern programs has important resource allocation implications.

Unfortunately, there is insufficient empirical data to determine whether or

This approach has cost implications which need to be conisdered and may

—

involve a budgeting decision beyond the control of the defender director and not the advantages outweigh the disadvantages.

staff attorneys. It also involves a substantial modification of traditional Many of the disadvantages of using student interns as legal assistants

case handling procedures and thus may require greater commitment and coopera- can be avoided by relying instead on full-time professional staff. The

public defender in Porxtland, Oregon has made the most extensive use of the

tion on the part of attorneys for successful implementation.
services of professional legal assistants. In Portland, as noted earlier,

As the examples which follow illustrate, certain types of legal

. . . . ' . ,
assistants fulfilling different functions may be more easily organized in one trial assistant and one half of one investigator's time is asigned to

pools or assigned to teams. For a related discussion of the advantages and each individual attorney. This attorney/support staff ratio is unique to the

disadvantages of each of these organization models for secretarial support Portland program. To our knewledge, no other public defender office in the

]

staff, see Chapter 6, Section 6.3.3. country provides such extensive legal support services on an individual basis

-

Legal assistant functions may be fulfilled by three different types to its attorneys and, thus, to its clients.

of staff: The trial assistant (TA) positions within these teams are especially

| PN

significant. TAs perform the functions traditionally assigned to paralegals
1) part-time student interns (law students and/or candidates }

for masters in social work); and social service workers, and are typically responsible for:

e conducting the initial client interview to obtain crucial
background information and to ascertain the facts of the case;

2) full-time professional staff; and/or

s

3) community volunteers.*

i’

maintaining client contact, including notification of all
necessary court appearances;

gy
°

Traditionally, programs with legal assistants have taken advantage of the

availability of interested studenkts at local law schools or universities. e calendaring all court appearances and appointments;

facilitating communication between the attorney and the
team investigator out in the field;

This practice is mutually beneficial--students gain useful job experience and

: 3
®

often receive credit towards their degree, while the public defender office
e taking notes at trial in special circumstances, such as voir dire

is able to provide essential services to its clients at little or no cost.
and during cross examination by the team attorney;

The Columbus, Ohio Public Defender employs both part-time law clerks who are

e identifying appropriate social service agencies and/or resources
in the community that can deal with a client's personal, social
and emotional problems and may have an impact on the
ultimate disposition of the case. Referrals can alsc be
made for medical, educational, rehabilitative and welfare
services as needed; and

individually assigned to the program's specialized representation units, and:

oy o

social work students who are available to attorneys on a pooled basis.
Management appears to be happy with the students' services and other staff

are strongly supportive of continuing the student intern program.

e at time of sentencing, providing an alternatives report to the
court outlining the client's participation and involvement with
social service and rehabilitative programs and using background
information to help explain the client's involvement in the
criminal justice system.

One drawback to the use of student interns is the amount of training

and supervision they must receive in order to be effective compared to the

G g

short duration of their employment in the public defender office, usually

averaging between three and six months. Some public defenders interviewed

=

opposed the use of student interns on the grounds that the expenditure of The members of each team decide for themselves who will perform each of these

roles, taking into account the interests and experience of the individual

attorney and trial assistant.

g ,w.w-wi

* .
It is important to note that, in smaller public defender offices,
Secretarial support staff may also perform some legal assistant activities.

sg 34
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staff and management of the Portland program believe that the use of
2.6 Summary and Conclusions

trial assistants results in a more comprehensive personal knowledge of the ;

client and the possibility of identifying more subtle legal issues that would The 1980s pose an important challenge for most public defend
. ender

organi i . i i imi
g zations Financial resources are limited, often shrinking, yet demands

for their services are steadily increasing. Faced with this situation
’

be useful in their defense. The identification of alternative dispositions %

e

is considered the raison d' etre of the trial assistants' position in the ;

office. This aspect of the TA function is also the most highly visible in Managers of public defender offices must find creative new ways of i
ensuring

that adequate services can be made available to all eligible indigents.

the criminal justice system, and is looked upon very favorably. Judges in S
ome

I .
| public defenders have already begun to address this problem and have instituted

B
&
(&)

Portland are reported to be pleased with the increased professionalization

that the alternative reports lend to the sentencing process, in addition to innovative methods of organizing and using their personnel resour i d‘
ces in order

|

T

feeling that TA involvement enables the system to function more smoothly in to maximize both the effectiveness and the efficiency of program ti
operations.

—

g’ general. The TAs themselves feel that their role within the team allows ! One method of increasing efficiency discussed in this chapt .
; pter is
= attorneys to provide better representation to a greater number of clients { early representation. Through the involvement of public defender att
i attorneys
- i i . 3 soon af ;
than would otherwise be possible One staff member reported that an attorney i . ter the arrest of indigent defendants many cases can be quickly
' i 4 .
. could handle a caseload as much as 25 percent larger with the help of legal ! ] j resolved. While an early representation program may be costly in the sh
i o n € short
] assistants. run, the long term advantages appear to offset the initial expense. Attorneys
: Nevertheless, the coordination of TA and investigative functions has T are able to spend mo i : .
g‘ " o ’ NN e . g . . 9 % t. i eblic aes dp re time on serious, complicated cases, and both the
raised some problems, an is s e program to experiment with combin=- i g ic defen imi : i
- P ' as le prog P : i i o er and criminal justice system as a whole benefit from avoiding
. . . 2 " N 3 - cOos i - 3 : '
ing these functions in one paralegal staff member teamed with an attorney j g} Y and time-consuming court Proceedings in cases where they are unnecessary.
- The jury is still out on this experiment, but the preliminary indications are ' . Attor i sy
jury Xp ’ P Y ! orney staffing patterns can also have significant impact on

[~ that it works well in the special unit where it is being tested. The two=- the quality of representation and the ability to serve a greate b
r number of

person team is perceived to be a more workable unit by those involved in the indigent clients. Vertical representation, or representation b 1
Y n by a single

experiment: the paralegal has a more comprehensive view of the case, and the attorney throughout the course of a case, has been identified by b th
Y bo practi-

y attorney has more contact with the client and the system. Nonetheless, these tioners and researchers in the field as the best method of idi
pProviding an

are subjective assessments, and it is also reported that some critical TA attorney's service to indigents. as opposed to horizontal r &
epresentation,

functions suffer from the consolidation of roles. where several different attorneys may handle different stages of £
a case from

The use of coimunity volunteers to perform the functions of a legal arraignment to disposition, vertical representation more closely mbl
: resembles

' assistant appears to be extremely limited in public defender offices. The the services that a client would receive from private retained 1
: i ained counsel.

West Palm Beach Public Defender Office is one of the few that does use Some public defender offices have divided attorneys int ialized
O specialize

community volunteers in its social services section. The activities of the units handling felony, misdemeanor, juvenile, or other ty, f
) ¢ pes of cases.

AR
1 ¥

volunteers are supervised by a full-time staff person. The volunteer program Attorney specialization is particularly efficient when caseload high
s are high,

is unique in that it uses retired citizens (a significant resource pool in when cases must be picked up in several distant locations da/ h
s and/or where

that region of the country) to assist attorneys at court appearances, to main- unique skills ars required for adequate representation, such i tal
' as in menta

tain client contacts, and to gather background information on clients. In commitment o death penalty cases The existence of special it h
. . cial units within an

addition; the office Ex-Offender Employment/Assistence Program is augmented by office also provides a natural career development path for tt
new attorneys

as they acquire more advanced skills.

the services of ex-offenders who are themselves graduates of the program.

o
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One problem with this type of specialized structure is that it can
lead to the identification of units that lend higher status to the attorneys
assigned to them, drawing attorneys away from the perhaps less glamorous, but
equally important units.dealing with less complex cases. This can also
result in few experienced attorneys representing clients in the so-called
lower courts, i.e., those handling municipal, misdemeanor and less serious
felony cases. One way of addressing these problems is to rotate attorney
assignments so that experienced attorneys handle matters in the lower
courts on a regular basis. This can improve the general quality of represen-
tation, increase the opportunities for less experienced attorneys to learn
through observation, and impfove the morale of all étaff attorneys.

Organization of staff attorneys into teams can also lead to
efficient and effective representation, as was observed in a few of the
programs studied. Attorneys of different levels of experience can be grouped
together, resulting in a valuable opportunity for in-service training of
less-experienced attorneys. Since team members will be more familiar with
each others' cases and can fill in for one another if necessary, the team
concept can also help avoid problems caused by an attorney's absence because
of illness or vacation. In addition, if assignments are made to ihe team
{and not to the individual attorneys), team members can have much more
control over their personal workload by deciding among themselves how to
allocate incoming cases. Finally, regular meetings of the team members
provide an opportunity for attorneys to get feedback on defense strategies
and may result in a higher quality of representation.

In addition to manipulating attorney staffing patterns, some public
defender programs have found that it is cost-effective to use legal assistants
for many of the tasks typically performed by attorneys. There are many -
tasks=-such as conducting initial interviews, maintaining contact with
clients, investigating the facts of the case,:identifying pre-trial diversion
and sentencing alternatives, and scheduling court appearances=--that can be
accomplished by legal assistants under the supervision of attorneys, at a
cost savings to the program. It is reported that the use of legal assistants
enables staff attorneys to provide higher quality representation to a greater

number of clients.

37

These legal assistant activities fall into three general categories:
1) paralegal, 2) investigative, and 3) social services. Traditionally,
programs have depended on part-time student interns (law students and MSW
candidates), whose services can be obtained at little or no cost, to perform
the tasks of legal assistants. One drawback to a student intern program is
the cost of training and supervising a new group of interns every three to
six months. Some public defenders have avoided this problem by hiring
full-time professional legal assistants. Also, a few programs make use of
community volunteers as legal assistants, but their usefulness is dependent
upon the skills they bring to the position, the amount of time donated, and
the amount of training and supervision required to perform assigned tasks.
Clearly, it would be difficult to use volunteers to perform complex paralegal
tasks; however, they may be useful in providing more administrative and

clerical support for attorneys.
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Chapter 3
PERSONNEL MANAGEMENT

.

3.1 Introduction

This chapter describes a number of personnel management practices
which may enhance the efficiency and quality of services provided by pub-
lic defenders. The chapter addresses such issues as recruiting, selection,
training, supervision and attorney appraisal. It is difficult to measure
the cost benefits for each of the practices discussed, but the public defen=
ders using them report that they help reduce staff turnover, and can lead
to improved workload management, employee satisfaction, and increased staff
collaboration.

Since much has been written on many of these subjects, it is not the
intent of this chapter to discuss them in great detail.* Rather, the follow-
ing sections highlight a few practices that were found to be of particular

value in the course of site visits and related project activities.

3.2 Recruitment and Selection

Perhaps the most important part of a public defender administra-
tor's job is the ability to recruit and hire enthusiastic, competent per-
sonnel. The National Study Commission dealt with the topic of recruitment

and selection by stating that:

e Defender offices should actively recruit the best quali-
fied attorneys available for staff positions by adver-
tising on the local, state, and national levels, and by
formulating and promulgating hiring criteria and policies.
Recruiting should include special efforts to employ attor-
ney candidates from minority groups which are substanti-
ally represented in the defender office's client popula-=
tions.

® A national referral and placement service should be insti-
tuted in order to facilitate nationwide defender recruitment
and placement.

*See Appendix A, Literature Review Bibliography. See also: Public
Defender Programs: A Bibliography, National Institute of Law Enforcement and
Criminal Justice, June 1978; Guide to Establishing a Defender System, National
Institute of Law Enforcement and Criminal Justice, May 1978; Criminal Defense
Training Handbook, Laura Studen, Criminal Defense Technical Assistance Proj-
ect, Abt Associates Inc., 1981.
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® Defender staff attorney appointments should be made by the
defender director, and should be based upon merit, entirely
free of political and other irrelevant factors. Upon ap-
poinment, staff attorneys should be required to make a time
commitment of from two to five years to defender work.

e Defender office investigative staff should be systematic-

ally recruited, selected and supervised to ensure that the
investigative function is properly discharged.*

Finding competent attorneys and support staff appropriate for indigent
defense work can reduce turnover problems, increase the level of office
productivity, and enhance job satisfaction. The recruitment/hiring process
raises two basic issues:

1. What is the best method of recruiting qualified appli-

cants?

2. How is the selection process best carried out?

In well-known public defender organizations, the majority of appli-
cations come via unsolicited resumes. Public defender agencies can help
generate interest in their program by establishing clinical intern programs,
advertise in local newspapers or through campus placement offices, and/or
conduct locally-sponsored "job fairs." 1In addition, a few public defender
offices conduct nationwide recruitment campaigns through the distribution
of brochures and other informational materials.

Ideally, the recruitment process should involve office staff in all
phases, from interviewing to the hiring decision. Wide participation of
staff in recruitment can have a positive effect on staff attitudes toward
the organization.

A few public defender programs conduct on-site interviews through-
out the country. A good example of both recruiting and selection practices

can be found in the West Palm Beach defender office. Staff of the program

feel that the reputation of the program along with its location in southern
Florida help in attracting qualified personnel. Since the program is inter-
ested in hiring some new staff attorneys from law schools outside Florida,

they publicize the program through written materials that are sent to most

*National Legal Aid and Defender Association, Guidelines for Legal
Defense Systems in the United States, Report of the National Study Commis-
sion on Defenge Services (Washington, D.C.: NLADA, 1976), p. 455.
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law schools in the country. Key staff administrators visit Washington, D.C.,
New York City and Boston on an annual basis in order to screen applicants.
They look for students with prior law school clinical experience and who will
finish in the top 25 percent of their class academically.

Unsolicited resumes are not prescreened since staff feel that resumes
do not provide sufficient data to judge whether or not an applicant is ‘
appropriate. Consequently, all resumes are responded to in a timely fashion
and all caﬁdidates are offered a personal interview. The program is not
able to reimburse the students for their travel expenses, however.

The interview is conducted individually and focuses on qualities such
as respect for the adversary system, ability to work well with prosecutors
and law enforcement personnel, and a high degree of professionalism. In the
West Palm Beach office, a Community Advisory Committee has been established
to help with the recruiting process. Members of the local community meet
with minority applicants in an effort to inform them about the community they
will be working in. This volunteer group has played a significant role in
the recruiting and hiring of minority applicants.

The West Palm Beach public defender office also recruits senior level
attorneys both within the state and throughout the country. They are hesi-
tant, however, to contact experienced attorneys in other public defender
offices in Florida since that policy might alienate another public defender.
Senior attorney positions are advertised through the State Public Defender's
Coordination Office and if resumes are received tlirough this method it is
understood that interviews can be conducted without disturbing the relation-

ships among other public defenders in the state.

3.3 Attracting and Retaining Staff

There are obviously a number of factors that affect a programs ability

to hire and retain competent staff. They include: working environment, com-
patability with existing staff, opportunity for advancement, and competitive
salary.

The issue involving salary is one that should be examined both at
the starting level and at the experienced attorney level. Public defenders
report that, although their starting salaries are low compared to those

offered by private law firms, clerkship and other public agencies, they are
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able to recruit qualified applicants because the attorneys are socially

motivated and/or desirous of getting early trial experience.

’

In the West Palm Beach public defender's office the starting salary

is $16,500 and increases to $18,000 when new attorneys officially become
members of the bar. The public defender reports that more than half the
law students who are offered staff positions accept.

The non-competitiveness of public defender salaries appears to pose
the greatest problém after the second or third year. In April of 1982, CDG
conducted a brief telephone survey, augmented by other related work products,
in an effort to record public defender salaries around the country. Table
3.1 presents the results of this effort.

As can be seen, the range of salaries is broad both within a particu-
lar program and among programs of similar size and budget. - The most serious
problem reported is the low salaries available for experienced litigators.
They range from a high of $60,000 in Alameda County, California to $25,000
in Louisville, Kentucky and $19,500 in Cincinatti, Ohio. In many cases these
salaries are substantially below those of other public positions such as
assistant attorney general, assistant prosecutor, and assistant city counsel.
Some states have had success in bringing public defender salaries up to a
level comparable to those in the prosecutor's office. This was accomplished
by the public defender agency in Massachusetts in 1981.

The Metroplitan Public Defender in Portland, Oregon has dealt with

the salary problem by developing a merit increase system. While all staff
are employed on a grade and step scale basis, merit raises are available
every six months on the basis of $100 per month for attorneys and $50 per
month for support staff. Because of a serious problem with turnover in sup-
port staff positions, in July 1982 the program instituted a policy of doubl=-
ing the pay increase to $100/month at 18 months of employment, the point

at which the data indicated that many staff members were choosing to resign.
There is also some support within the office for implementing a similar type
of balloon increase in staff attorneys' salaries in order to retain the more

skilled attorneys for a longer period of time.
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Table 3.1

SAMPLE PUBLIC DEFENDER SALARIES FROM SELECTED SITES

Jurisdiction Chief P.D. Average Staff Attorney
AK: Anchorage $53,000 $40,000 (27,000-48,000)
iR: Little Rock 29,700 19,200
CA: Alameda Co. 53,220~64,692* 22,800 (starting)

CA: Contra Costa 44,064-53,568* 40,836 (maximum)
CA: El1 Centro 33,000 28,000
CA: Sacramento 66,804 28,000
(starting--up to 60,000)
. CO: Denver 41,500 {20,000-31,000)

CT: Hartford 41,626 28,000 (23,600-40,442)

DE: Statewide 28,000 (PT) 35,000

{starting 15,000)
FL: Ft. Lauderdale 44,547 22,884
FL: St. Petersburg 44,547 21,000
FL: West Palm Beach 43,995 19,500

(15,000 starting)
ID: Blaine Co. 20,000 not available

(+5K expens.)

IL,: Cook Co. 55,000-65,000* 24,000
IN: Indianapolis 35,000 00,000~25,000
IA: Polk Co. 47,000 30,000
KY: Iouisville 31,000 14,250-25,000
LA: Baton Rouge 32,500 20,000
MD: Statewide 50,300 20,993-24,484
MN: Hennepin Co. 62,000 25,000-43,000
MO: sSt. Louis City 29,500 18,500 (17,500-23,000)
NB: Omaha _ 41,000 20,000~-24,000
NH: Statewide ‘30,000 18,500
NM: Statewide 36,000 16,000-22,000
NV: Statewide 30,859 26,375
NC: Fayetteville 42,000 23,000
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Table 3.1 continued

Jurisdiction Chief P.D. Average Staff Attorney
OH: Cincinnati $36,400 $15,600-19,500
Puerto Rico N.A. 19,000

RI: Statewide 36,400-41,800 29,300-38,300

SC: Darlington 15,600 (PT) not available

SC: Horry Co. 32,000 18,000

SC: Richland 38,000 14,000-24,890

SD: Pennington Co. 25,000 14,500-18,000
UT: St. Lake City 40,000 18,000~30,000
VT: Montpelier 37,500 not available

WV: Statewide 35,000 19,000 (14,000-25,000)
WI: Statewide 45,000 21,000~-27,000
WY: Statewide 43,128 19,578 (13,447-29,772)

*Step salary scale used in these jurisdictions.
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1. initial orientation and training to optimize the develop-
ment of new employees to a level of full caseload compe-
] tence; and

There are also a number of reasons unrelated to salary issues which

Samanedily
B 7

explain why experienced staff leave a public defender program. Among the
2. ongoing training to sustain the knowledge, skills, and

”; attitudes of experienced staff in order to minimize un-
‘ wanted resignations and burn-out.

more prevalent are the following:

® Many staff experience "burn-out" from the day-to-day pres~
sures of representing indigent defendants in a frequently
non-sympathetic system;

The need for training is a fundamental concern of any administration.

'E Because the above training goals are also integral administration goals, there
A

kiR, M’i
H -

e Private practice can be alluring since it offers a degree of

- are close inter-relationships between training decisions and other agency
independence as well as the opportunity to demand large fees

W once the attorney has become an experienced criminal trial prac- ‘ | j decisions regarding resource allocations. ILogically, the establishment of a
1. titioner; ' Lo policy on training requires planning that spans recruitment, orientation,
e Some programs are unable to reduce caseload levels to a manage- P P training and career development. Thus, the need for training and the content

able proportion; and

P

L . . of the training program will be shaped by a network of other agency decisions
e Some programs are unable to secure sufficient funds for investiga-

tion, expert witnesses, social services, and paralegals, leading - regarding:
to attorney work overload and/or the inability to provide adequate J
representation. - e salary levels;
. S e the availability of support services;
> Some public defender programs are beginning to find ways to cope with 4
. ) . ! ® controls on workload; and
4 the problem of staff retention. In Hennepin County, Minnesota, the public -
® a scheme for individual job advancement.
- defender has had a program which allows a prosecutor and a public defender to | JET
N 1
‘ trade positions for up to nine months. One or two attorneys from each office E It is certainly evident that highly competitive salaries can minimize
change positions annually. The public defender feels that this program is a ; the need for initial training if those salaries allow for recruitment of
useful developmental tool for both the defender and the prosecutor. It allows % experienced trial attorneys. Similarly, the presence of plentiful support
L. attorneys to gain a different perspective about the criminal justice system, i services, supervisors; and low caseloads may counteract the absence of a
(- aids in the development of their lawyering skills, and reduces burn-out. It g formal training program and low salaries. Unfortunately, most public de-

is a no-cost program and requires only that both agencies agree to cooperate. fender programs do not have sufficient resources to provide adequate super-

vision or support or to keep caseloads low.

3.4 Training and Development . Despite the numerous ways in which training touches every facet of

. . defender office organization, it is surprising how many defender offices
In an organizational setting like that of a public defender, the

operate with no recognizable training component. In large part the absence

primary beneficiary of a. training program must be the organization itself.
. of training programs is due to the clearly identifiable costs of establish-
The effort to increase knowledge, enhance skills, and influence attitudes
ing a training program and the difficulty of assigning comparable hard dollar

Framey

must have a demonstratable and unequivocal payback to the organization.

L. L. values to the benefits of having training. Some public defenders simply do
Generally, the objectives of the organization and individual training par-
. . . not attempt to develop comprehensive training programs because they view them
ticipants will coincide in a defender office, where the goals of training

e oty

as too costly given the other demands on the program. Identifying a dollar

are to provide:
benefit to training should be attempted and can be developed by a two-step

pProcess.
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t. Determine the cost and time investment necessary to bring an
inexperienced attorney up to full caseload competence in func-
tional areas, e.g., juvenile, mental health, appellate and
felony. Determine the cost of training in each of these areas
and the resulting decrease in time.

2. Begin to chart the various turnover rates for different per-
sonnel positions. If turnover occurs on the average of every
2 1/2 years in the felony unit and it takes 2 years for a
felony attorney to develop the necessary skills without train-
ing and 18 months with training, there is a measurable benefit
which can be defined in dollar terxms in having a training program.

Training is best described as a formal learning process. Distinction
should be made between the different approaches to training:
1. formal training programs with curricula and established
structures;

2. formalized ad-hoc training involving supervision, co-
counsel systematic rotations in assignment; and

3. surrogates for training which include informal super-
vision, distribution and availability of high quality
library services.
A comprehensive training program usually includes a combination of these ap-
Proaches, organized in a logical and complementary fashion.

Probably the most effective means of addressing the need for a com=
prehensive training plan is the designation of a training director. Given
the complexity and importance to the training question, designating even a
part-time training director will greatly advance any training effort. If a
part-time position is created there must be a concomitant reduction in that
person's other obligations or caseload. Too often programs create the posi=-
tion of training director and still require that attorney to carry a full
caseload. Sometimes none of the staff desires to assume this position and
someone is chosen by default. The person designated as training director
must have sufficient time to perform the job, be committed to the assignment
and have the necessary skills to perform appropriate tasks.

The training director's major activities will include a needs as-
sessment, curriculum design, and selection of training techniques. Of equal
importance will be the training director's ability to identify and use
anisting training resources. Existing training resources may range from

video equipment at a nearby college, to curriculum packages from another
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state, to collaboration with another defender office or the local bar asso=-
ciation in building a special program.

The Metroplicah Public Defender in Portland, Oregon created a part-~

time training director position in 1978, and upgraded it to a full-time
position in 1982. The training director is responsible for coordinating the
law-related training of all staff, and is available for consultation with
attorneys.: The training director also observes trials handled by new attor-
neys, is in charge of the law student research projects, and is responsiblé
for the administration of the office library. Th: ongoing training projects
which the training director coordinates are:

e Weekly brown bag luncheons where topics of general inter-

est (often suggested by the staff) are discussed;

e Monthly training sessions with speakers addressing a spe-
cific theme. A recent series of sessions have dealt with
the successive stages of a trial. These sessions are often
video~taped for later use;

® A mock court held bi-annually for new admittees to the bar.
These proceedings are also video~taped; and

e Funding for some staff members to attend the annual confer-

ence of the Oregon Criminal Defense Lawyer's Association
(OCDLA.) .

One of the important goals of an in-service training program for
defender attorneys is to keep them abreast of developments in criminal law,
criminal procedure, and the forensic sciences. Training for other staff
members should also be provided. Although there are many methods of train-
ing delivery, the most common are conferences, seminars and short courses.

The conference, usually a one or two=-day gathering, has become pop-
ular because it allows a group to focus sharply on a specialized topic in
a limited time. The conference format must depend on the group, the subject
and the goals sought. There may be large general sessions or small discus-
sion groups. The major argument for the use of a conference center is the
residential feature. The group is housed together, eats together and engages
in common recreation in addition tr attending scheduled sessions. There is
evéry opportunity for informal discussion and the availability of all staff
both day and evenings and gives an immers%on quality to the experience.
Another asset is the non=-traditional learning atmosphere of a conference

center. The negative features to be considered are cost and time. The
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residential program involves the expenses of lodging and meals as well as
travel and trainers, and it removes staff completely from their job for the
duration of‘the training conference.

An excellent example of the conference approach to training is the
Annual Coloradc State Public Defender Conference. Particuarly in a state-
wide system, it is important to disseminate acquired expertise and infor-
mation throughout the system. The conference creates an opportunity for
interaction between the state administrative office and each individual
staff member in the system and addresses the training needs of the four
major staff divisions--regional chiefs/senior attorneys, junior attorneys,
investigator/paralegals and secretaries. At the 1982 conference, attended
by our research staff, senior attorneys and regional chief public defenders
had an opportunity to discuss strategies in death penalty cases, courtroom
techniques and also to share ideas on minimizing the drain on their resources
in capital cases. For staff attorneys the conference was a chance to accumu-
late CLE credit and to work on various legal procedures, such as motion
practice, post-conviction motions and extradition, the trial attorney's role
after conviction, jury instruction, and original proceedings (see Appendix
B for a sample agenda). Investigatcrs used role playing techniques to
enhance communication tools for gathering information during field interviews.
Finally, secretaries benefitted from the opportunity to share ideas on how to
streamline and unify statistical gathering methods and office procedures.

The seminar format used in Colorado combines formal presentation with
group discussion in a meeting or series of meetings. This type of train-
ing session can also be successfully applied outside the large conference
setting. The short course is another common type of training format. It
can meet weekly for a few months or can run all day for a four or five=-
day stretch.

A definite plan of orientation to the job and to the organization
is critical. The orientation of newly=-recruited staff members generally
involves introduction to basic policies and procedures,; most of which relate
to personnel issues but which will also involve practices and rules which
have become customary in an office. The need for consistency, comprehen-
siveness, detail and ease in introducing basic policies and procedures makes

these -concerns well suited to written form. Defender offices visited by the
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study team provide a variety of orientation and initial training programs for
new staff attorneys.

Ideally, defender hiring practices should be coordinated to facilitate
an entry-level training program where newly hired attorneys are not assigned
to regular office duties. It is absolutely essential that new attorneys be
closely supervised and integrated into the system slowly. Experience has
indicated that the first six to 12 months are critical. Every effort should
be made not to assign complex or serious felony cases until the attorney has
developed the necessary skills and experience.

In West Palm Beach most new attorneys are sent to the National Col=-

lege of Criminal Defense summer session and then are assigned to work with a
senior appellate attorney in the Appellate Division for six months. Next
there is a brief clerkship in the Felony Division concentrating on motion
practice and learning the ropes, followed by an assigannt to the County
Court Division for misdemeanors for approximately six months. Finally, a new
attorney is assigned to a Felony Division after approximately 12 to 18
months.

In Portland, all new attorneys start out in the main office in
Multnomah County, in the misdemeanor section. The head of each attorney's
section is primarily responsible for developing a training schedule for each
new member of that section, though the plan must be approved by the training
director. The training method for new attorneys varies according to the
organization and needs of the section. All plans, however, must include a
review of basic legal issues, trial practice, trial strategy, and an orien-
tation regarding the local criminal justice system and the key actors in
that system. In addition, a part-time training position fo; trial assist-
ants (TA's) was created in July 1982 because the number of TA positions was
increasing dramatically énd new hires were assigned a full caseload without
appropriate training. Under the new system, TA's are introduced to office
procedure, the courts, interviewing techniques, the role of the TA as an
integral part of the team, and procedures for identifying alternative dispo-
sitions for clients of the office.

Manuals, both general and specific, have been developed for each of Qg
the training programs in Portland by the training director and the section
heads. These are tied to the program's library of video tapes and audio -

cassettes. The library consists of a standard package of prepared tapes
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(e.g., Younger on evidence), tapes of the Oregon Criminal Defense Lawyer's
Association training sessions conducted throughout the year, and video tapes
prepared in-house (e.g., interviewiné, felony overview, preliminary hearings,
and previous training sessions on specific topics). The goal of the training
program in Portland is to provide a general introduction and on~-going train-
ing for all staff. In addition, the program is designed to provide for
systematic oversight as well as personnel evaluation.

Great strides have been made by public defenders over the past few
years in regard to training. This section addresses briefly the role and
specific types of training that are currently being provided by the sites
visited. For a more thorough discussion attention should be directed to the

source material identified in the first footnote in this chapter.

3.5 Supervision and Performance Appraisal

One of the positive characteristics of the four sample public defender
programs was the ability to retain experienced staff and to involve these
lawyers in the supervision and training of newﬁattorneys. One' of the most
important resources that a program can have are highly skilled attorneys who
can supervise others and at the same time handle the more serious and complex
cases. However, the supervisor must be provided with methods to assess the
performance of staff attorneys in order to determine the effectiveness of the
supervision and training. As was stated in Chapter 1, it was not the purpose
of this study to conduct an evaluation of any of the sites visited. However,
during the course of the study, several useful methods designed to assess the
quality of representation of staff attorneys were observed. Some of these

methods are spelled out in the sections which follow.*

3.5.1 Supervision

The nature of supervision has a variety of interpretations, but
generally refers to the responsibility and authority of individuals to plan,
direct, coordinate and appraise the work activities of others. Generally,

this positicn is referred to as a middle management position and typically

*For a detailed discussion on program evaluation see: How Does Your
Defender Office Rate: Self-Evaluation Manual for Public Defender Offices,
National Institute of Law Enforcement and Criminal Justice, October 1977.
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in public defender offices it is that of the more experienced senior attor-
neys. As in recruitment and hiring, the relationship between maximizing
public defender resources and supervision needs emphasis. In tefms of direct
supervision, the goal should be to develop experienced, highly skilled staff
attorneys. An experienced attorney can evaluate a case far more gquickly than
an unexperienced attorney. The result is that the experienced attorney can
handle many more cases than the new attorney. Furthermore, the experienced
attorney needs only a small portion of the time of a supervisor if the
on-going supervision and training has been successful.

In the Hennepin County program, a vital aspect of the team structure

involves the role of the senior attorney. This position was originally
conceived of as a policymaker, manager, trainer, supervisor and co-counsel
who would carry a reduced caseload. In practice, however, these attorneys
not only carry a substantial caseload, but also handle the more complex. and
difficult cases.

Supervision also plays another significant role in the public defen=-
der setting. BAs new attorneys begin to become experienced there is a danger
that their continued professional deVelopment may become neglected simply
because they no longer need to be watched carefully an e&ery case they
handle. ©Lack of supervision at this point, however, can seriously affect
performance. The federal defender office in San Diego, although small in
scale, has a heavy emphasis on supervision. Both the public defender and
the deputy public defender carry reduced caseloads, with the purpose of
taking on cases whenever overload situations occur among the eight staff
attorneys. Performance and workload are constantly under review in the
office. Because the two administrators are the most experienced trial
lawyers in the office, their direct involvement with the staff attorneys
results in the attorneys attaining a high level of achievement within a

reasonably short period of time.

3.5.2 Standards of Representation and Performance Appraisal

Most public defenders agree thgt it is important to develop a set of
standards for the handling of cases to insufe that quality repreéseritation
will be provided to the program's clients. In some programs the standards
are somewhat informal although carefully monitored. Some pfogfams have

adopted caseload standards developed by the National Advisory Commission as
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discussed in Chapter 4. In the following discussion, the steps taken by
several public defenders to develop a more complete set of guidelines are
presented. These guidelines are not meant to set forth specific criteria
for quality representation, but are intended to foster a sense of what is
expected of staff attorneys in the delivery of criminal defense services.

On August 31, 1978, the Coloradoc State Public Defender promulgated
certain "rules of thumb" for the delivery of services by the public defender
offices throughout the State. These rules were designed to enhance the
professionalism of the program and to make certain that clients knew what
sexvices would be provided by staff attorneys in the program. The state
public defender also indicated that these rules would form the basis for
attorney evaluations. These rules are currently utilized by the program:

What follows are the rules of thumb for our trial attorneys.

These rules are designed to make our cliénts feel better about

being represented by the public defender and to make them more

comfortable with the court system. They are also to be used

as a basis for evaluating attorneys and to give attorneys prior

notice of the minimum standards which we consider reasonable

under most circumstances. Obviously, there may be times in

the life of a public defender during which these rules cannot

possibly be met. However, we consider them reasonable, and
they should be met the vast majority of the time.

1. Immediate contact in major cases. 1In all Class 1 and 2
felonies, the defender should develop an early warning
system which allows him to have personal contact with the
client within hours after the crime. '

2. Initial contact in other cases. In all other cases, the
trial lawyer should have a client interview within 72
hours from the time the case is assigned to his criminal
division.

3. Appointment days. When the defender is not in trial, he
should try to set aside one-half day each week during
which his secretary is authorized to make appointments
with clients without approval of the attorney. This will
avoid the situation which prevails in some offices where
the client must have actual telephone contact with the
attorney before he can even set down an appointment.

4. Telephone calls. When an attorney is not in trial, he
should attempt to answer all of his telephone calls before
leaving the office.

(a) Calls from other public defenders should be answered
on an urgent basis.

(b) Calls from other attorneys should also be ans&é%ed on
a priority basis. -
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5. Telephone calls=-in court. When the attorney is on trial,
he should answer all of his telephone calls every other day.

6. Client visits. When a client takes the trouble to come
into the office while the attorney is present, the attorney
should see that person if only to explain why he cannot
confer with the person at length on that given day.

7. Felony client contacts. The lawyer should have a meaning-
ful out-of-court contact with each client at least once
every three weeks.

8. Keeping the secretaries informed. The secretaries' appoint-
ment .books should conform to the attorneys' every morning.
In addition, when the attorney leaves the office, he
should inform the secretary where he is going and when he
should return.

9. Cooperation with fellow defenders. Each attorney should
make every effort to cover for other defenders in the
office during an emergency period. This is especially true
for felony deputies who are called upon to cover lower
courts.

10. Avoiding last-minute emergencies. The attorney should
attempt to anticipate work well ahead of time so he can
avoid giving emergency work to his secretary and investi-
gator at the last minute.

11. Keeping good files. The notes on the front of each file
should be complete and up to date, and notes inside the
file on important hearings and interviews should be
complete and readable. Each attorney's files should be
kept in one place and in alphabetical order, and no files
should be kept outside of the office except for work
overnight.*

These "rules of thumb" provide a handy guideline for the busy public defender
staff attorney and set the framework for professional relationships with cli=
ents, other attorneys and the courts. They also establish a basis for evalu-~
ation of staff attorney performance, as well as office performance. The
informal standards assist in deriving an effecfive use of staff resources,
simply because the staff know precisely what is expected of them. As a re-
sult, staff attorneys devote their energies to their clients and cases as
expected by the program. This enables the defénder program to better antici-
pate resource needs and provides a better justification for fulfilling those

needs.

*Interoffice memorandum dated August 31, 1978 from the central
Office of the Public Defender to all regional offices in Colorado.

54

PR —



7

e

The Hennepin County Public Defender has adopted a threefold approach

attorneys to exceed the minimum. This method of encouraging attorney perfor-

to monitoring the ality of representation. First, the disposition of cases
g qu ¥ P ! P mance enables the defenders to justify resource needs and allocation.

. are examined routinely through spot checks of individual case files. The o ; . . s s
A more difficult area of ensuring quality representation is in the

chief defender also makes a point of speaking with representatives of the . . . .
appointment of private counsel to represent the indigent. Primarily, the

iﬂni»aii
H‘My..‘ ) w

prosecutor and the judiciary on a regular basis in order to find out about . . . . . -
difficulty is the development of guidelines which are not seen as the rigid

attorney performance. Second; the defender has routine performance reviews , . . .
imposition of rules on the private bar by a state or county funded organi-

with all staff members, in which the results of cases are examined and sug-

g

zation. The Ohio Public Defender Association has established guidelines

estions are made for improvement. The performance review is also a part .
g P P P which appear to balance the need for standards with the traditional freedom

of the annual salary review for all staff. Third, the chief defender has .

felt by private attorneys to act on behalf of their clients. These guide~

promulgated standards articulating office policy for case assignment, use
lines are as follows:

of office support staff and specialized units for plea bargaining and dispo=

sition of cases. The standards address specific kinds of case situations Qualifications for Assigned Counsel and Public Defenders

occurring in the felony, misdemeanor and juvenile courts. While the stand- ,g A. Any attorney including public defenders and assistant public defenders
- who fail to meet the following minimum qualifications shall not be
assigned to represent an indigent person in a criminal case.

ards are still experimental and subject to modification it is useful to

cite one example:

H |
k:s::z.;r-:‘

1. Where the defendant is charged with murder, aggravated murder and
aggravated murder with specifications.

FIRST-TIME OFFENSES: PRESUMPTIVE PROBATION 1 a. trial counsel or co-counsel in one prior murder trial; or
: b. trial counsel in two first degree felony trials; or
c. trial counsel in ten or more jury trials.

¥

1. In all cases in which a single felony is alleged, in
which the client would be exposed to a presumptive
sentence of probation, and in which the client's 8
criminal history score is zero, a lawyer will normally ;3 g}

i

2. Where the defendant is charged with first, second or third degree
felony.

recommend taking the case to trial. ! a. trial counsel in two or more first, second or third degree
felony trials at least one of which was a jury trial; or
e . b. trial counsel in any four jury trials at least one of which
g@ was a criminal jury trial in a first, second or third degree
felony trial; or
¢. trial counsel in any two criminal trials and

g} (i) co~counsel in at least one criminal jury trial; or

A negotiated plea should be recommended only if any of
the following five results would obtain:

a. The plea of guilty is to a misdemeanor offense;

b. The case is assigned to the miscellaneous calendar
dismissal (including 158.18 for dismissal);

c. case is assigned to deNovo;

d. The case is dismissed outright; or

e. Probation without workhouse time.

e Ak A A i e PR
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(ii) trial counsel or co-counsel in two jury trials.

3. Where defendant is charged with a fourth degree felony.

H 2
R

1
g] a. trial counsel or co-counsel in at least one jury trial; or
b. completion of a training program certified by the local bar
association, the court in which the case is being tried or
the State Public Defender Commission.

3. All other plea agreements on such cases will be
entered into only after review by the lawyer's
supervisor.

4. All other cases for which assigned counsel is required by current

4. Any such case shall be referred to the Dispositional : . : :
constitutional interpretations. .

Advisor unit for possible assistance.

“

a. trial counsel or co-counsel in one trial tried to verdict; or
b. completion of a training program certified by the local
bar association, the court in which the case is being tried
or the State Public Defender Commission.

The standards are recognized as a method of defining the parameters

of attorney discretion in plea bargaining. They are also seen as a method of

developing a greater willingness to try cases. Since the defender has
gj determined that, as an absolute minimum, each attorney should try at least

nine cases per year, these standards have caused the number of trials for many

| s
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B. Assignments should be distributed as widely as possible
among the members of the bar who meet the qualifications
for assignment.

C. The respective courts and county and joint county public

defender commissions shall be free to adopt local rules

requiring gqualifications in addition to the minimum stand-

ards established by this regulation.

By establishing guidelines by which the public deffender can monitor
the performance of appointed private counsel, the level of quality can be
raised throughout the bar. Establishing identical appointment criteria for
private counsel and public defenders insures fairness in the selection of
counsel and provides a fair basis by which to gauge the quality of represent-
ation for all attorneys. Hopefully, more jurisdictions will adopt similar
guidelines for public defenders and the private bar.

For internal evaluation the Vermont Defender General uses the lawyer
equivalency caseload formula (discussed in Chapter 5) in conjunction with
two other measures, based on closed case data, both of which address the
issue of quality. The primary evaluation technique is applied egually to
public defender, contract, and conflict attorneys. Described as a simple
test, the defender general regularly reviews data on how many of a particu-
lar lawyer's clients went to jail for: 1) misdemeanors; 2) misdemeanors
originally charged as felonies; and 3) felonies. The second test examines
the attorney's use of discovery and the number of cases tried. The signi-
ficance of discovery is that in Vermont, many cases are resolved through a
formal deposition procedure. The depositions require a substantial alloca-
tion of attorney and support staff resources. The practice in Vermont is
acknowledged to be one in which the majority of the case effort is devoted
to preparation, investigation and deposition. Typically all witnesses in
a felony case are deposed, and approximately 30 percent of all misdemeanor
cases involve depositions. Although Vermont is admittedly a small jurisdic-
tion in which the appraisal of attorney skills can be accomplished on the
basis of personal knowledge, the three tests (Lawyer Equivalency; jailed
defendants; deposition/trials) comprise a useful monitoring technique of

service quality.
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3.6 Summary and Conclusions

The personnel management practices reviewed in this chapter relate,
in part, to the recruitment and selection of necessary staff and the ability
to attract and retain competent individuals. In addition, the central impor:
tance of training, supervision, and performance appraisal to the management
of a public defender office is discussed.

It is difficult to assess the financial benefits of efforts in each
of these areas, but the public defenders using them report that they increase
employee satisfaction, help reduce the rate of staff turnover, and can lead
to improved workload management. The net effect of successful personnel man-
agement practices in public defender agencies appears to be a higher quality
of representation accorded to indigent clients.

Recruiting, especially of attorneys, should be conducted on as wide
a basis as possible. Where feasible, a nationwide search will yield a pool
of applicants with the best qualifications. Short of that option, the avail-
ability of staff positions should be publicized in surrounding states where
potential applicants might reside. Public defenders can generate interest
in their program by establishing clinical intern programs, distributing bro-
chures to campus placement offices, to name two key recruiting methods.
Whatever method is used, the involvement of present program staff in all
phases of the process of recruiting and selection is recommended.

There are a number of factors which affect the ability of public
defender programs to attract the kind of staff that they'need. The same fac-
tors affect the ability to retain staff once they have been hired. One of
the most significant of these factors is salary. Unfortunately, salaries of
public defender staff are typically below market rate, although they vary
considerably around the country. Offering salaries on par with the pro-
secutor's office can increase a program's chances of attracting qualified
applicants. The availability of merit pay increases, especially at the point
where many staff members choose to leave, can improve employee satisfaction
and reduce turnover. Another factor adversely affecting a program's ability
to attract and retain competent staff, especially attorneys, is burnout.

This can result from the day=-to-day pressures of representing indigents,

unmanageable caseloads, and lack of support services. One unique method of
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providing a change of pace to attorneys is to arrange a defender/prosecutor
exchange program. Other approaches to reducing workload and increasing the
use of support staff are discussed throughout the report.

The training of public defender staff is essential to the effective-
ness and efficiency of its services. A comprehensive training program should
be designed to provide both initial orientation and training of new staff and
ongoing training to continue to develop the skills of existing staff. There
are several approaches to training: 1) formal training programs, such as con=-
ferences, seminars and short courses; 2) formalized ad hoc training methods,
such as supervision and co-counsel; and 3) training surrogates, such as the
availability of legal library services. Designation of a full-time, or
part~time, training director is the best method of developing a comprehen-
sive training plan for the entire office.

Staff supervision and performance appraisal procedures should be
associated with the training program in a public defender office. With
direct supervision by an experienced attorney, a young attorney can gain
advanced skills at a much more rapid pace. A supervisor will also be able
to assess the performance of the attorneys with whom tﬁey work, according
to guidelines outlining program expectations for quality representation by

its staff attorneys.
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Chapter 4
MANAGING PUBLIC DEFENDER RESOURCES

4.1 Introduction

Prior to the U.S. Supreme Court's decision in Gideon v. Wainwright

in 1963, there were only a handful of public defender offices in operation
throughout the country. These offices were established either because law-~
yers and leading laymen felt that these services would be helpful to those
in need of defense services or as a response to state legislation mandating
the right to counsel at the state level. Where they did exist, public
defender organizations were relatively small in size, and most staff attor-
neys were employed on a part-time basis.

This situation changed after Gideon. The court in Gideon required
the appointment of counsel in "all serious cases," although the meaning of
this language was not spelled out with precision. Some states interpreted
the words to require counsel in only serious felonies, other states for all
felonies, and a few states for all cases in which a jail or prison sentence
might be imposed. The obvious result was to place a very high burden of
caseload on exiéting public defenders and the creation of many new public
defender programs.

From 1964 through 1973 when the U.S. Supreme Court decided Argersinger
v. Hamlin, most public defenders found themselves increasingly swamped with
cases and insufficiently funded to hire the necessary staff to manage the
caseload. Matters grew even worse after the Argersinger decision, since pub-
lic defender agencies were now required to represent all criminal defendants
who faced a jail or prison sentence. The problem did not end there, however.
Many additional factors have developed to add substantially to the problem.
They include:

® an increase in the crime rate;

o changes in the economic picture resulting in increased
claims of indigency:

e changes in statutes, case law, or court rules in individual
states that increase the types of cases or proceedings
for which counsel was requested;

® changes in public or office policy requiring the perform-
ance of additional tasks, e.g., preparation of sentencing
reports, diversion recommendations, indigency screening,
and appellate review;
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! I { 2. handle a legal matter without preparation adequate to
& z "§ the circumstances; or
e changes in prosecutorial practices such as the institution B 3. neglect a legal matter entrusted to him.*
{J : of career criminal prosecution programs;
2 o' the loss of support staff positions or other adverse ,i While the model ABA code does not govern the ethical standards of
. ; s |
: alterations in staffing patterns; - lawyers practicing law in the various states, it has carried considerable
] e changes in the mg?hod °§ case di?igizzzznigrtzgzl:tagsr:t' o weight when the professional code of conduct has been developed in each state.
which cases are disposed, e.g., 1 ’ :
frequent use of juries, fewer dismissals, less plea bargain=- } In fact, a number of states have modeled their code around the ABA rules.
gﬁ ing at early stages of the case; ‘. In response to the rising crime rate and change in constitutional
e changes in the types of cases handled, e-.g., more : } requirements within the criminal justice system in the last decade, the ABA
- robberies and fewer burglaries or more homicides and L 3
% fewer misdemeanors, etc.; . has also taken a leadership role in developing a set of standards and goals
-y
s e a reduction in court processing time or other increases i ﬁ for each component of the criminal justice system. These may be found in
Bf in court efficiency: and, 4 the ABA's 1979 publication, Standards Relating to the Administration of
. ° changesiin statgtes or cg?rt zz}ei mi“i:ﬁ;:zi§;°;§:;§:§n 7} Criminal Justice. The four-volume work has already been revised and updated.
alterations such as speedier trial o - ;
gn ary hearings for certain classes of offenses. ‘ 4 Two of its chapters address the subject of indigent defense. Chapter 4 is
. 1. devoted to the prosecution and defense functions, and Chapter 5 is concerned
. In the decade following Gideon it is fair to say that public defenders %} with the rovigion of defense services ! P
i were required to represent each defendant for whom the court had made an i p . | | |
: appointment. The result vas a period of time when public defender caseloads _ Standard 4-1.2 of Chapter 4 deals with the ethical considerations
: regarding the defense lawyer. It states:
- were overwhelming and the question of "effective representation" was stretched ‘ jt 9 g wY'
. to the limit. A lawyer should not accept more employment than the lawyer
en s adl venties and into the eighties, public defenders began can dlscharge.WLthln the spirit of tPe constl?utlonal‘mandate
‘ In e ml € se for speedy trial and the limits of tie lawyexr's capacity to
{ to develop methods to control their caseloads. These methods are spelled give each client effective representation.**
L. ) ) . . "
out in this chapter along with a discussion of national caseload standards J Chapter 5 provides a blueprint and set of standards for delivering
8 Information is also provided regarding the state-of-the-art of caseload stand- defense services. It spells out in some detail the requirements for both
ards and workload measures. public defenders and privately appointed counsel in meeting their constitu=-
tional and ethical requirements. Standard 5-4.3 provides:
| 4.2 National Standards/Legal Requirements ‘
: { Neither defender organizations nor assigned counsel should
( The beginning point for our discussion is the requirement of legal accepz workloaqihwhich, hi reason of their excessive size,

. . interfere with’the rendering of quality representation or
representation as set out by the American Bar Association and other national v lead to the breach of professional obligations. Whenever
organizations. Canon 6 of the American Bar Association (ABA) Model Code of “J defender organizations or assignedicounsel determineﬂ in

‘ the exercise of their best professional judgement, that the
| | Professional Responsibility states that, "All lawyers should represent a o acceptance of additional cases or continued representation
‘ client competently." The disciplinary rules established by the ABA provide f in previously accepted cases will lead to the furnishing of
fi insight into what is meant by "competently." Rule 6~101 states: |
o *american Bar Association Model Code of Professional Responsi=

A Lawyer shall not:

iz 1. handle a legal matter of which he knows or should know
A that he is not competent to handle, without associating
with him a lawyer who is competent to handle it;

Taewrsant

bility, Disciplinary Rule 6~101.

**American Bar Association Standards Relating to the Administration
of Criminal Justice, Prosecution and Defense Function (1979).

==
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representation lacking in quality or the breach of profes~

sional obligations, the defender organization or assigned

counsel must take such steps as may be appropriate to reduce
their pending or projected workload.

While these statements, guidelines, and standards are extremely
important, they do not provide detailed guidance as to what is an exces-
sive workload or what lawyers should do when they have reached the work-
load limit. More specific detail can be found by examining the work of

two national bodies who have attempted to deal with the problem: the

National Study Commission on Defense Services and the National Advisory

Commission on Criminal Justice Standards and Goals.

Under a grant from the U.S. Department of Justice, a two=-year study
was undertaken by the National Legal Aid and Defender Association through
the National Study Commission which resulted in the publication in 1976 of

the Guidelines for Legal Defense Systems in the United States. Chapter 5

of that report addresses the maximum criminal caseload for a defense attor-

ney. Section 5.1 states:

(a) In order to achieve the prime objective of effective
assistance of counsel to all defender clients, which can-
not be accomplished by even the ablest, most industrious
attorneys in the face of excessive workloads, every
defender system should establish maximum caseloads for
individual attorneys in the system.

{b) Caseloads should reflect national standards and guidelines.
The determination by the defender office as to whether or
not the workloads of defenders in the office are excessive
should take into consideration the following factors:

1. objective statistical data;
2. factors related to local practice; and
3. an evaluation and comparison of the workload of
experienced, competent, private defense practitioners.*
Section 5.3 which deals with the elimination of excessive caseloads is

also instructive. It states:

(a) Defender office caseloads and individual defender attorney
workloads should be continuously monitored, assessed, and
predicted so that, whenever possible, caseload problems
can be anticipated in time for preventive action.

*National Legal Aid and Defender Association, Guidelines for lLegal
Defense Systems in the United States, Report of the National Study Commis-=

sion on Defense Services (Washington, D.C.: NLADA, 1976), p. 411.
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(b) Whenever the Defender Director, in light of the system's
established workload standards, determines that the
assumption of additional cases by the system might reason=-
ably result in inadequate representation for some or all
of the system's clients, the defender system should decline
any additional cases until the situation is altered.

{(c) When faced with an excessive caseload the defender system
should diligently pursue all reasonable means of alleviat~
ing the problem including:

1. declining additional cases and, as appropriate, ‘
seeking leave of court to withdraw from cases already
assigned;

2. actively seeking the support of the judiciary, the
defender commission, the private bar, and the community
in the resolution of the caseload problem;

3. seeking evaluative measures from the appropriate
national organization as a means of independent
documentation of the problem;

4. hiring assigned counsel to handle the additional
cases; and

5. initiating legal causes of action.

(d) An individual staff attorney has the duty not to accept
more clients than he can effectively handle and should
keep the Defender Director advised of his workload in
order to prevent an excessive workload situvation. If such
a situation arises, the staff attorney should inform the
court and his client of his resulting inability to render
effective assistance of counsel.*

The only national source that has attempted to quantify a maximum
caseload is the National Advisory Commission, which published its standards in

1973. In that report standard 13.72 on Courts states:

The caseload of a public defender office should not exceed

the following: felonies per attorney per year: not more than
150; misdemeanors f{excluding traffic) per attorney per year:
not more than 400; juvenile court cases per attorney per year:
not more than 200; Mental Health Act cases per attorney per
year: not more than 200; and appeals per attorney per year:
not more than 25.%*%

*Ibid., p. 413.

**National Advisory Commission on Criminal Justice Standards and
Goals, Task Force on Courts, Courts (Washington, D.C., 1973), p. 186.
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4.3 Methods of Limiting Caseload

Through both the research conducted under the present grant and
through the ongoing work of Abt Associates' Criminal Defense Group,
three distinct methods for limiting case intake have been documented.
They include litigation-based methods, legislative-based methods and admin-

istrative methods. Each is described in the sections which follow.

4.3.1 Litigation-Based Methods

During the past several years public defenders in a few jurisdictions
have engaged in litigation in an effort to 1imit their caseload and to meet
acceptable standards for "the effective assistance of counsel." In most
cases, litigation-based remedies have been undertaken only as a last resort
and only when all other methods have been exhausted. Public defenders have
been reluctaﬁt to bring suit against the very judges who are making the
appointments for obvious reasons. They are also aware in some cases that
judges may be equally frustrated and discouraged by the dilemma of too few
dollars for too many cases.

Where litigation-based remedies have been used, they have consisted
primarily of Writs of Prohibition and/or Mandamus seeking to prevent the
trial judge from making new appointments or referring such new cases to
members of the private bar. Other methods have included declaratory judg-=
ments, injunctive relief, or federal court lawsuits.

It is not the purpose of this study to detail the specific types
of litigation attempted. Those interested in more detail on the overall

subject should refer to the monograph: Perspectives Relating to Case

Overload in Defender Offices: Developing Strategies for Resolving Work-

load Problems and Controlling Caseloads, Albert-Goldberg, Hariman, Brandt,

Singer and O'Brien, published by Abt Associates in 1981. The authors of
this monograph also conclude that litigation should be used only after all

other remedies have been’exhausted.

4.3.2 Legislative-Based Methods

There has been a slow but steady trend in this country towards state
funding of indigent defense systems. At the present time, twenty-three

states do in fact fund the entire system. In eight other states, the state
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provides a substantial portion of the funding. Another six states are
presently considering state funding.

For those public defenders who practice in a jurisdiction that is
state funded, legislative remedies should be examined. In the long run, leg~-
islative-based remedies provide the most realistic and long=term solution for
excessive workloads. BAmong the methods that have proven effective are:

® provisions requiring public defender salaries to be on

par w}th those of the district attorney;

e increased fees for members of the private bar who are
appointed in indigent defense cases;

® the establishment of caseload limitations for each public
defender office;

e provisions specifically permitting judges to appoint
members of the private bar when the public defender has
reached the maximum level of cases;

e specific authority for releasing public defenders from
handling certain types of cases such as mental commitments,
probation and parole revocation, or appeals.
It is absolutely essential that public defender administrators become
adept at developing internal management and information systems to support
budgetary requests, a legislative appeal or any other approach to workload

management. This topic is discussed in some detail in Chapter 6, Administer-

ing the Public Defender Program.

4.3.3 Administrative Methods

The third approach to caseload control can be accomplished through
administrative action. This should be the starting point and in most cases

precede any legislative- or litigation-based remedy. Adminstrative action

‘involves meeting, formally or informally, with the funding authority, members

of the private bar, and judges in the court where representative is provided,
among others. Many public defender programs have been successful in achiev=
ing one or more of the following results:
e negotiating a fixed number of cases to be handled over a
specific period of time;

e convincing the appointing authority to appoint members of
the private bar when the public defetider has reached the
maximum number of cases;

e developing an informal relationship with the private bar
permitting the public defender to refer cases whenever
necessary;
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e developing a plan with the funding authority that ties the
budget request to caseload levels; and

o -
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TABLE 4.1

OVERVIEW OF CASELOAD STANDARDS

Tt

City/County/State

Caseload Standards

s ;g»-:i
U
L J

working out a plan with the court and/or the funding
authority whereby the public defender will not be appointed
in certain types of cases or in certain courts within the
public defender's overall jurisdiction.

County Defender Office Supervising 4ftorney monitors case-~
San Joaquin County, California loads. Standards based on budget,
estimate 25-30 per attorney.

)
bt

=
: In some cases it will be necessary to mobilize the support of various N 2. Charleston County PUbll? Defender None. Estimate 50 open cases per
: ) - Charleston, South Carolina attorney.
] groups and individuals in the community to help to reinforce the approach to
the funding authority. This could include groups such as board members, f 3. Onondaga County Public Defender None. Estimate 330 cases (only mis-
4 Syracuse, New York demeanor and appeals) per attorney
g: judges, the local bar association, state officials, law school professors and per year.
the community-at-large. It bears repeating, however, that any administrative T \ . . . ,
) : 4. First Judicial District None. If caseload excessive, request
gi plan must be based upon reliable caseload statistics and a realistic budget. < Shreveport, Louisiana appointment of private attorney.
i . Estimate 90-110 per attorney.
™ 4.3.4 Survey of Caseload/Workload Standards Among Public Defender Agencies 3‘ 5. Ninth Judicial District Cases distributed evenly by number,

California estimate 55 per attorney.
Over the past four years Abt Associates' Criminal Defense Group has

o !
[9}]
.

Lake County Public Defender Informal rotation to evenly distribute

F had the opportunity to conduct a number of studies of public defender agen=- ;

; Gary, Indiana cases, estimated 20-30 per attorney.

1 cies throughout the country. In addition, ¢DG files include reports, evalu- -

. ations and research results on many more agencies. A review of the available i 7. Stark County Public Defender None. Considered a political issue
i Canton, Ohio and generally resisted. Estimated

information indicates that many public defender agencies have no caseload 400 cases per attorney per year.

standards or workload measures. Some continue to handle every case assigned

pmsy

8. Peoria County Public Defender None. Judgment ‘call by Chief Public

to them, with the result that staff attorneys may be required to process over Peoria, Illinois Defender.

600 cases per year. Other public defenders report that their system of T .
- \ 9. Ventura County Public Defender None. Estimate 10-12 cases open per
; caseload control is largely informal, with the chief public defender keeping : California attorney.
k a general eye on caseload levels and making decisions on his/her best judgment. e
g Y g Judgm ? 10. Tulsa County Public Defender None. Distributed evenly.
Two years ago, Abt Associates conducted a telephone survey as part of i Tulsa, Cklahoma
a Test Design on Early Representatisn for the National Institute of Justice. . .
i : 11. Grand Rapids Public Defender Attempt to maintain NLADA standards.
- One of the questions addressed in the survey was whether the agency had g Michigan
. formal or informal caseload standards to control the intake of cases. ) .
v 12. Massachusetts Defenders Committee None. Estimate 40-60 cases open per
Table 4.1 provides a summary of the responses to this question. §~ Massachusetts attorney.
While extensive data on the caseload standards of these 22 public = .
i A 13. East Baton Rouge Parish None. Estimate 40 cases per attorney
defender programs were not collected, the responses are representative of g] Louisiana per month.
" public defender organizations around the country. Clearly, the state of the i L. .
i 14. 15th Judicial District None. Estimate 35-50 open cases per
- art is extremely low. Where standards do exist, many appear to be informal - West Palm Beach, Florida attorney.
¢
- and based upon guesswork of the chief public defender. The survey results ]
t confirm observations made by Abt Associates' staff during visits to public
defender organizations conducted in the course of prior studies. jﬁ
g: 68
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City/County/State

Table 4.1 (cont.)

Caseload Standards

15. Polk County Public Defender

16.

17.

18.

19.

20.

21.

22,

Des Moines, Iowa

Summit County Legal Defense
Akron, Ohio

Spokane County Public Defender
Spokane, Washington

Clark County Public Defender
Nevada

Arlen County Public Defender
Indiana

Honolulu Public Defender
Hawaii

Douglas County Public Defender
Omaha, Nebraska

Dauphin County Public Defender
Pennsylvania

None. Each attorney sets own limits
and looks to the court for relief
from assignment. Estimate 15 cases
ber month per attorney.

None. Estimate higher than NLADA
standards.

None. Estimate about 40 cases per
month per attorney.

None. Estimate about 40-50 cases per
attorney.

Case assignment done each month
on number of cases and case type,
estimate 2 new assignments per
attorney per week.

None. Budget Office will not accept
NLADA standards and will be doing

own management analysis to determine
office standards.

None. Estimate 120~130 cases per
attorney per year.

None.
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The early stages of research under this grant identified a few public defen-
ders who have developed more formal caseload and workload measures. Their
approaches to this problem'are summarized briefly below.

The public defender of Sacramento County, California regulates
caseload according to two criteria: 1) the total number of pending cases;
and 2) the number of new assignments per week. The felony intake section
limits its workload to: 40 pending cases for an experienced attorney, with
45 pending cases in brief peak periods; and, for less experienced lawyers, a
maximum of 30 pending cases per attorney, with 35 pending cases during brief
peak periods. Both are allowed a maximum of 12 new assignments per week.

For the felony trial section, maximum caseload is limited to 25 with 4 new
assignments weekly. In addition, the guidelines stipulate that there must
be at least a one-week interval between trials to guarantee effective repre=-
sentation.

The New Jersey Public Defender combines a "profile of an average
staff attorney" with a work unit time study analysis to produce an estimate
of how time was spent and includes the package in the regular budget submis=
sion. Forecasts of additional staffing requirements are simply extrapolated
from these estimates. Time data utilized are generally based on estimates of
major activities such as trials, hearings, and number of court appearances.*

In Los Angeles County, California a project was undertaken in 1979
to develop case weights for both defense and prosecution.** A cross—-sectional
research design was employed and data were gathered from the attorneys on a
daily time sheet, from court dockets, and from the Los Angeles PROMIS system.

Criminal cases were then categorized according to two dimensions: 1) offense

*National Study Commission on Defense Services, Guidelines for Legal
Defense S8ystems in the United States (Washington, D.C.: National Legal Aid
and Defender Association, 1976), p. 411.

**For detailed descriptions of the methodology in implementing a
caseweighting method of case/workload forecasting see: 1) Dorworth, et al,
Operating a Defender Office: Participants Handbook (Washington, D.C.:

Office of Development, Testing, and Dissemination, U.S. Department of Jus-
tice, 1978); and 2) Albert-Goldberg, et al., Perspectives Relating to Case
Overload in Defender Offices: Developing Strategies for Resolving Workload
Problems and Controlling Caseloads (Cambridge, MA: Abt Associates Inc., 1981).
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charged (15 offenses), and 2) type of disposition (9 types). Case weights
based on time spent per offense per category of disposition were calculated
for use in estimating future resource needs based on predicted caseload and
also for use in allocating funds according to those needs.*

The state of Connecticut commissioned the development of a caseload
evaluation system in 1978.** The system developed was a two-phased manual
system which monitors caseload characteristics in varying levels of detail.
The "routine" part of the system reports on performance indicators monthly
and is intended to highlight trends within an office and between offices of
similar size. The "detailed analysis" part of the system provided in-depth
information on the caseload to identify causes of trends within an office,
action which might improve performance, and the effects of action taken to
correct adverse trends.*** This unique system was designed to forego the
establishment of arbitrary standards or unwieldy caseweights. However, the
multi-phase system involved so many process steps, forms, levels of data
collection, and so much time and effort thgt the chief defender admitted it
had never been fully implemented. This situation points out an important
consideration in developing workload management systems for public defender
offices: the system must be carefully tailored to the specific needs and
limitations of a particular office. A system which gathers superfluous data
and costs more to set up and maintain than it saves is not maximizing

resources, but is instead contributing to greater system inefficiency.

4.4 Summary and Conclusions

There are three methods that can be used to provide a solution to

excessive caseload: the litigation~based method, the legislative method and

the administrative method. Litigation is a short-term remedy which may solve

the immediate overload problem, but does not establish a mechanism for con-

trolling caseloads in the long term:

*Institute for Law and Social Research, Case Weights for the Prosecu-

tion and Defense of Felony Cases in Los Angeles County, Executive Summary, p. 3.

**Touche Ross and Co., Development of Caseload Evaluation System
for the Connecticut Public Defender Services Commission (1978).

*k*¥Thid. ¢+ Po III-1.
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From the review of the experience of Oregon, Solano County,
California, Colorado, and Florida, it would appear that
seeking judicial remedies can lead to successful results. On
the other hand, our earlier review of the case law could lead
one to the conclusion that, although the courts are charged
with the responsibilities of protecting the right to counsel,
there exists a degree of reluctance to force the keepers of
the purse strings to fund adequate programs. Perhaps the
reluctance is due to the sensitive nature of the manner in
which public defenders are utilized by government. More
likely, though, it is the result of the failure of the
indigent defense agency to develop the case for increased
funding completely.

In short, "crisis" remedies have their place. They are,

however, no substitute for developing budget requests which

clearly set forth the needs and reasons thereof. More impor-

tantly, it is essential that such budget requests be supported

by those involved in the appropriation process.*

To generate such meaningful budget requests, incorporating caseload/
workload units, programs must have access to accurate and reliable data
regarding their services and operations. With this type of information in
hand, public defenders can use the more effective administrative and/or
legislative methods to begin to solve their caseload problems. The following
chapter spells out in detail the manner in which four of the public defender

pPrograms studied under this grant were able to establish workload management

systems in this manner.

*Albert-Goldberg et al., Perspectives Relating to Case Overload in
Defender Offices, p. 31.
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Chapter 5

CASELOAD CONTROL: STANDARDS AND THE BUDGET PROCESS

5.1 Introduction

Through the course of research in the indigent defense field over the
past four years, CDG staff have repeatedly heard a common theme from public
defenders around the country: "We are hopelessly overburdened'with cases and
the funding authority completely refuses to deal with the issue." Because
this problem was observed to be so serious and so widespread, this research
effort was designed in part to begin to provide solutions to the problem.
Thus, project staff looked carefully at the ways in which public defenders
observed or interviewed were addressing caseload problems. Among the twelve
programs studied, four significant approaches to caseload control through the
use of standards were discovered. These four approaches share several

important characteristics:

® each is directly tied into the budget request;
® each has been able to mobilize community support;

e each has developed a sound management information
system;

e each has developed a statistical reporting procedure
whereby the funding source feels that they are re-
ceiving reliable data; and

e each program is well—-administered from the top.

The four programs selected for discussion in this chapter are the
Metropolitan Public Defender of Multnomah County (Portland), Oregon, the
Public Defender for the state of Colorado, the Public Defender of West Palm
Beach, Florida, and the Vermont Defeﬂder General. A detailed description of

the methods of caseload control used in these four programs follows.

5.2 / The Metropolitan Public Defender of Multnomah County, Portland, Oregon

|

N
AN

5.2.1 = Background

The state of Oregon has a de~centralized indigent defense system

organized on a county basis. Until January 1, 1983, the counties were

providing all but a small amount of the total funding for these services. On

that date, the state took over the total funding. The variety of programs
currently in operation include county public defenders, multi~county public

defenders, contract programs, and assigned counsel programs.
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The Metropolitan Public Defender of Portland, Oregon provides most of
the defense services for Multnomah Cbunty. It also operates in Washington
and Clackamus Counties in offices that are for the most part independenti&
run from the Portland office.* The Metropolitan Public Defender Office
started as a private non-profit corporation in the City Municipal Court in
July 1971. By January 1972, the office had expanded from two to five attor-
neys and was handling felony matters in the District and Circuit Courts of
Multnomah County. By 1982, the office employed 27 attorneys and a large
support staff, all of whom were located on several floors in a downtown
office building several blocks from the courthouse. The annual budget is
close to two million dollars.

The Public Defender handles a large volume of cases in the District
and Circuit Courts. A substantial number of additional cases are handled on
an independent appointment basis by a panel of qualified private defense
attorneys. These cases include conflicts with the public defender, as well
as cases in which the public defender has reached its maximum caseload under
contract with the county. Most of the indigent juvenile work in the county
is handled by contract through a private law firm. The majority of indigent
defense work in traffic court is contracted out to a private non-profit
organization called the Urban Indian Center.

The public defender's caseload centers around felony, misdemeanor
and civil commitment matters in the local, courts. As of 1982, the office
had assigned 16 of its attorneys and theiy support staff to felony matters,
seven attorneys and support staff to misdemeanoré, and one attorney to civil
commmitment matters. The other three attorneys serve in administrative or
supervisory positions. . .

Various aspects of the Portland program's operation are discussed
elsewhere in this report. The purpose of this chapter is to provide detail
on its caseload standards and the manner in which they have been tied to an
annual funding cycle. The method is basically quite simple and subject to

replication in many other jurisdictions.

*For purposes of this report what follows relates solely to the
Portland office.
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5.2.2 Caseload/Workload Standards

The program's workload standards are based upon units of work.

A value is assigned to each of several case categories as follows:

Felony 2 units of work
Misdemeanor 1 unit of work
Probation Revocation 1 unit of work
Juvenile 1 unit of work
Civil Commitment 1 unit of work
Traffic Case .6 units of work

The assignment of a value for each type of case began several years ago and
has been refined based upon the experience of the program oaver this period.
The present values are reported to be working extremely well and have not
been changed for two years. Caseload standards are tied to the various units
of work. Based upon several years of experience, the program has determined
that one full-time attorney, supported by two full~-time support staff, can
handle 400 units of work in a given year.

The next step in the process is to use the workload standards to

~develop a budget that can be negotiated with the funding authority. The

budget ultimately reflects both a total dollar figure and a tectal number of
units. For example, in fiscal year 1982, the Metropolitan Public Defender
contracted with Multnomah County for 9,000 units of work at $200 per unit for
a total of $1,800,732. The units of work included: 3,130 felonies and

2,740 misdemeanors. The public defender did not contract for any civil
commitment cases in 1982.

These figures were arrived at through careful planning and an emphasis
on the program's experience in the budget process over time. The specific
process for 1982 included the following steps:

1. The director received from each of the courts where the public

defender operates the total number of cases by case type for

which indigent defense appointments were made in the previous
year.

2. The director then met with representatives of the prosecutor's
office, police officials, judges, court personnel and other
knowledgeable parties to estimate the expected increase in
appointed cases by case type for the following year. This
process has proven extremely accurate over the years due
to the collective experience of these criminal justice
experts and the defender director. On the average, over
the past several years, the overall indigent caseload
has increased about ten percent per year. ’
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3. Once the projected total indigent caseload was developed
for the coming year, the percentage of these cases which
would be handled by the public defender was estimated.
For example, based upon the experience of prior years, the
Director estimated that the public defender would handle
about 70 percent of all the indigent felony appointments for
FY- 1982, and 60 percent of the misdemeanor appointments. Only
a small percentage of traffic cases was predicted.

4. Once the overall projected caseload had been estimated, it
was necessary to multiply the totai number of cases in each
case type by the value of a unit of work previously set
forth: 2 units for a felony and 1 unit for a misdemeanor.

The final step was to develop a unit cost by a careful examination of

all projected costs for the program in 1982.

5.2.3 Application of Caseload/Workload Standards to the Budget

Once the number of units was established, the number of staff
necessary to provide representation was projected simply by applying the 400
units of work to one full-time attorney assisted by two full=-time support
staff. Personnel costs can easily be determined at this point since all
staff receive salaries based upon a detailed plan of grade and step scales.
Fringe benefits such as FICA, federal and state witholding are fixed by law;
others such as health benefits and life insurance premiums can be esti-
mated based upon prior experience. Overall the total fringe benefit package
runs baetween nine and ten percent. Certain non-personnel costs such as rent
are fixed hy contract. Others, including travel and telephone, can be
estimated biased upon prior experience.

Table 5.1 summarizes the results of these cost projections for 1982
by line item for the Multnomah and Washington County offices, as well as the
ovaerall costs of administration. When the final budget for the Multnomah
County portion of the program was negotiated, the program agreed to accept
3130 felony cases and 2240 misdemeanor cases which it was agreed would

include a small number of traffic offenses.
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Table 5.1

1982 PROJECTED BUDGET FOR THE METROPOLITAN
PUBLIC DEFENDER OF MULTNOMAH COUNTY

Multnomah Washington Administration Total Percent

Salaries $1,267,132 $ 313,926 $ 141,050 $1,722,108 77%
Fringe 115, 489 26,248 16, 131 157,868 7%
Rent 132, 391 21,913 19,436 173,740 8%
Supplies 74,456 21,202 8,228 103,886 5%
Travel 28, 345 6,000 325 34,633 %:
Case Expense 13, 450 450 - . ;3'299 by
Professional Services 23,69 :- !
Administration 169,469 50,261 208,869 :

Total Cost $1,800,732 $440,000 $2,240,732
Contract Units 9,000 2,200 - 11;:83
Cost Per Unit $200 $200 —-— . o0
Number of sStaff 82 18.5

Over a six-year period, the annual average increase in the budget has

been less than ten percent per year. Table 5.2 sets out these budget figures

for 1976 through 1982,
Table 5.2

HISTORY OF BUDGET AND UNITS OF WORK

Total Cost
Cost Per Unit $ 122 § 143 $ 151

$ 164 § 170§ 184 3§

UNITS OF WORK FY 76 FY 77 FY 78 FY 79 FY 80 FY B1 FY 82
Total Units 4,900 4,900 4,740 5,000 5,800 7,000 9,000

2 —
Actual Units 5,795 5,435 5,406 5,369 6,186 7,332

$555,615 $699,615 §761,000 $820,270 $985,886 $1,287,075 $1,800,732

200

An analysis of Table 5.2 indicates that each year the program has
in fact handled more cases than it contracted for. This is because the
public defender, as a condition of operating under the unit method, has
informally agreed with the county to accept up to eight percent more cases
than specified in the contract figure. He believeg that his office can
provide effective representation at the higher load and considers it a

reasonable trade-off for operating under the unit method.
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5.2.4 Application of Caseload/Workload Standards to Program Operation

Since the Portland office has established an annual limit on the
total number of appointments it will accept, the public defender has taken
steps to assure that appointments are accepted throughout the year. Weekly
quotas have been set for the number of felony cases accepted at arraignment

as follows:

District Court A: 11 cases
District Court B: 11 cases
Circuit Court: 12 cases

Felony attorneys are divided into three attorney groups each and the groups
are rotated so that they spend three weeks in each of the three arraignment
locations. Once the quota is reached, the public defender is not required to
receive additional cases for the balance of the week. The result is that in
an average week, the public defender receives appointments on four of the
five working days.

The overall system for caseload control and budget management is
fairly routine now that the program has used this method for several years.
It llows the public defender to predict the total volume of cases to be
accepted from week to week and for the entire year. It 4is a method that can
be replicated in other urban areas, and requires simply the adoption of
workload standards and a reasonable projection of caseload and costs based

upon prior experience.

5.3 The Public Defender for the 15th Judicial District, West Palm Beach,
Florida

5.3.1 Background

Florida by statute has a regional public defender system organized
around each of the 20 judicial circuits. The 20 public defenders are
publicly elected in a system that is unique in the country. The vast majority
of funding for public defenders is provided by the state since by statute
ne county or municipality can appropriate or contribute funds to the opera=-
tion of the office of the public defender except to pay the salary of an
assistant public defender whose sole function is to represent indigents
charged with local law violatimns. The Statute does, however, require that,

"the public defenders shall be provided by the counties within their judicial
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circuitis with such office space, utilities, telephone services, and custodial
services as may be necessary for the proper and efficient functioning of the
offices. The office space and utilities to be provided by the counties shall
not be less than the standards for space allotment promulgated by the Depart-
ment of General Services. The counties shall not provide less of these
services than were provided in the previous fiscal year."* The counties are
also required to pay for the cost of private bar appointments in public
defender conflict and case overload matters.

The shift from countx to state funding took place in 1973. For the
next several years, each of the 20 public defenders prepared separate budgets
without consultating with each other. The result was a substantial dispar-
ity of funding for offices of similar size and caseload. In 1978, the Depart-
ment of Administration of the State of Florida entered into a contract with
SRI International to study, "the development of a consistent approach to
resource allocation for state attorneys and public defenders and the determin-
ation of the data necessary to accomplish such an approach to funding."**

The impetus for the study came both from the state legislature which was
concerned about the need to develop a uniform workload formula for each
circuit and from the 20 public defenders who felt that in the long run they
would all benefit from a process that would result in uniform funding of
similar programs.

Much of the information in the next section was obtained during our
visit to West Palm Beach. That information was supplemented by data received
through the Public Defender's Coordination Office. The caselocad workload

standards that follow are applicable to all public defender programs in
Florida.

5.3.2 The SRI International Repoc:it

SRI conducted a five month study in 1978 of both the state attorneys'
offices and the public defenders' offices. Among the major findings of the

1973 report were the following:

*Florida Revised Statute 27.54 (2,3).

**Allocation of Resources for State Attorneys and Public Defenders of
the State of Florida, SRI International, November 1278.
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e That circuit to circuit compariscns of public defender
offices indicated a lack of norms and apparent ingquities;

e That years of lawyer experience as well as salary discrepan-=
cies existed in many offices;

e That caseload disparity ranged from fewer than 200 cases
per attorney in one office to more than 600 in another;
and

e That there was wide variation with respect to the number
of citizens, judges, arrests, and law enforcement officers
per attorney in the public defender's offices. For example,
the number of citizens served by each assistant public

defender ranged from approximately 6,000 per attorney in
one circuit to nearly 33,000 per attorney in another circuit.*

SRT concluded that there appeared to be no direct relationship
between actual office workload and the amount of funding received by each
office. One of the reasons suggested for this imbalance was the lack of
reliable workload data. SRI concluded that the implementation of a consistent
workload data collection system was absolutely necessary, and its adoption
would provide the legislature with a sound basis for its annual appropriation.

Since the SRI report played such a critical role in the development of
the Florida caselodd/workload formula, it is important to review the more

significant recommendations of that report:

e Appropriations should, at a minimum, result in circuit to
circuit equality with respect to workload per attorney;

e State attorney and public defender resource allocation
formulas should be based primarily on office workload,
while recognizing the need fof controlled flexibility:

e Statewide norms, as were currently in practice for work-
load, staff mix, etc., should be adopted as the standards
on which to base future appropriations;

e The attorney unit should be the basic work unit for the
public defender's office;

e An increase of approximately ten percent over the level of
funding necessary to achieve equity should be provided.
"Hold-harmless" and phase-in strategies should be used to
ease the impact of a workload=~based, equity approach to
funding;

e Specific responsibility should be assigned for auditing
the accuracy and timeliness of workload data and also for
evaluating the new funding system; ,

*Ibid., p- 46.
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e The state should provide all required services and assume
all costs currently assessed to the counties; and,

® Action should be initiated by the public defenders to
reduce and limit the number of part-time attorneys who
had become the rule, rather than the exception. Further,
that consideration should be given to the increased use of
paralegals and other interns to perform some duties
currently undertaken ‘by staff attorneys.*

5.3.3 Development of Caseload/Workload Standaxds

The SRI report became the blueprint for substantial change in
Florida resulting in the adoption of a workload funding formula. With the
knowledge that the new formula should be based upon an attorney unit, it was
left to the Florida public defenders to develop credible and practical
caseload standards for the system statewide.<

As far back as 1974 the Florida public defenders had developed
caseload standards based originally on the NAC standards and revised to
reflect actuai experience in Florida. 1In addition, the Governor's
Commission on Criminal Justice Standards and Goals in Florida had
developed their own standards. The three sets of standards, which were

all based upon the annual caseload of a full-time attorney, were as follows:

National Advisory Commission Standards

Felonies 150
Misdemeanors 400
Juvenile and

Mental Health 200
Appeals 25

Florida Public Defender Association Standards

Felonies=Capital 8
Felonies-Non~capital 200
Misdemeanors 400
Juvenile and

Mental Health 250
Appeals~Capital 5
Appeals-Non~-capital 50

Governor's Commission on Criminal Justice Standards and Goals

Felonies 100
Misdemeanors 400
Juvenile and

Mental Health 200
Appeals 50

*Ibid., p. 49.
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Because the Florida public defenders believed that their own standards
were workable and had survived the test of time, they were adopted for
the first funding phase, 1981-83. The Florida Public Defender Association
has revised these estimates in their 1983-85 funding request.* The new

recommended caseload standards are as follows:

Capital felonies 5
Non-capital felonies 200
Misdemeanors 400
County to Circuit Court Appeals 50
Juvenile/Mental Health 250
Capital Appeals 4
Non-Capital Appeals 50

Based upon statewide norms, which admittedly did not involve a
comprehensive task analysis, the SRI report recommended a work unit that
would include the following:

1. full-time staff attorney

+27 full~time equivalent investigator
.59 full-time equivalent secretary

In their 1981-83 budget request the state public defenders modified

the unit somewhat and developed a second unit for appeals. The attorney

units were designated as follows:

Attorney Unit - Trial Area

Assistant Public Defender (full-time)
1/2 Secretary

1/3 Investigator

1/4 Clerical-Typist

Attorney Unit - Appellate Area

Assistant Public Defender (full-time)
1 Secretary (full-time)
1/4 Clerical-Typist

5.3.4 Application of Caseload/Workload Standards to the Budget

Once thg make-up of the attorney units had been decided upon, the
public defenders assigned uniform salary levels to each of the positions for
the 1981-1983 submission as follows:

*Both the Florida Public Defender Association and the Florida Public
Defenders Coordination Office have played a significant role in the develop-
ment of the caseload/workload standards.

82




PR, e Gl e e e

. i
Attorney Unit ~ Trial Area ; X
Assistant Public Defender (full-time) $18,500 i . Attorney Unit - Appellate Area
1/2 Secretary 4,792 ! l Retirement $ 2,734
1/3 Investigator 4,983 : FICA 1,998
1/4 Clerical-Typist _1.963 Insurance (2.253 FTE) 1,148
$30,238 ‘ E Total Fringe Benefits: $ 5,880
} ] :
Attorney Unit =~ Appellate Area i b
Assistant Public Defender (full-time) $18,500 ?;? %§ Three items were added to complete the total attorney unit budget,
1 Secretary (full-time) 9,584 ;? i consisting of all other expenses that were not required to be appropriated by
1/4 Clerical- ist 1,963 |
/ Typ 533f527 2 the county. The first related to general expenses such as postage, office

The salary for the assistant public defender was agreed upon by all circuits

and was intended to keep pace with current inflation, to provide a competitive

salary level, and to insure competent representation.

In 1982, the Public Defenders Association was required to prepare a

o

I's

S

supplies, duplication, etc.

This expense formula was arrived at by dividing

the July 1, 1979 budget expense by the budget salaries, including career

service salary increases and benefits which amounted to 7.71 percent.

The

second expense category was designed to provide part-time services during

periods of vacation time for full-time staff. The category Other Personnel

1983-85 budget and proposed the following attorney unit costs based upon the

Services (OPS) was developed for this purpose. The final category consisted

first three years of grogram experience: %
4 yrog P 8 of expenses related to the employment of new personnel. These consist pri-

f‘z
¢

Attorney Unit - Trial Area marily of the cost of acquiring additional office equipment.

gt

H «“___§ t ,;;“

Assistant Public Defender (full-time) $25,000 - After all expenses were added, the total budget for each of the two
1/3 Investigator 6,119 0 . .
1/2 Legal Secretary II 7,725 ﬂ attorney units was as follows:
1/4 Legal Secretary I 3,618
Admini tive Assistant 2,295 A
V8 inistrative Assis $44:757 %} Attorney Unit - Trial Area

The addition of the administrative assistant was a recognition that adminis-

9 Assistant Public Defender (full-time) $ 18,500
trative staff costs need to be tied more directly to operating staff costs gi 1/2 Secretary 4,792
s 1/3 Investigator 4,983
tely.
and no longer can be figured separately 1/4 Clerical-Typist 1,963
Once the salary levels were arrived at, fringe benefits were deter=- %g Total Salaries: § 30,238
1§
i i i i $510 r full-time employee, state
mined by applying life insurance at § pe ployee, Fringe Benefits
i : . *d FICA at 6.65 ent resulting in the z
retirement expense at 9.1 percent and CA a perc g @ Retirement s 2,752
following expenses: FICA 2,011
: Insurance (2.083 FTE) 1,062
Attorney Unit - Trial Area %i Total Fringe Benefits: §$ 5,825
Retirement $ 2,752 i
FICA 2,011 pther Expenses
Insurance (2.083 FTE) 1,062 % General Expenses $ 2,780
Total Fringe Benefits: § 5,825 3 OPS 589
Equipment 2,995
- Total Expenses: §$ 6,364
s 22303
& Total Trial Attorney Unit Cost: §$ 42,427
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Attorney Unit - Appellate Area

Salaries

Assistant Public Defender (full-time) $ 18,500

Secretary 9,584

1/4 Clerical=-Typist 1,963
$ 30,047

Fringe Benefits

Retirement $ 2,734

FICA 1,998

Insurance (2.083 FTE) 1,148

Total Fringe Benefits: § 5,825

Other Expenses

General Expenses $ 2,770
OPS 584
Equipment 3,683

Total Expenses: §$ 7,037
Total Appellate Attorney Unit Cost: § 42,964

Once the total unit cost was arrived at, the next step was to apply
the caseload standards to the unit cost. To do this, the public defenders
took their fiscal 1980 caseload by type of case, determined the number of
units required, and multiplied that by the total cost of the trial attorney
and appellate attorney units. Table 5.3 sets forth the the calculations for
each of the 20 public defender circuits used to estimate fiscal year 1981
costs. An analysis of Table 5.3 shows that the total cost of the new trial
attorneys was determined based on caseload of the previous year. Table 5.4
provides similar calculations of the funds required for additional attorneys
to handle appellate cases on a regional basis.

Table 5.5 sets forth the final adjusted figures for fiscal 1981.
Column 1 shows the total appropriation for each circuit prior to adjustment.
These totals were arrived at by applying the caseload figures for each office
for the 1980 fiscal year divided by the total attorney unit cost. Columns
2-10 relate to various adjustments worked out by the public defenders to meet
necessary costs due to inflation and for other specific purposes. The total
adjusted appropriations set forth in column 11 are in fact the funds received

by each office for fiscal year 1981.
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Table 5.3

PUBLIC DEFENDERS

FUNDS GENERATED FOR TRIAL UNITS

BASED ON 1979-80 CASELOAD

Ty TTYO™TY OIUTYSOTYSOXTY £

coL. 1 CcoL. 2 COL. 3 COL. 4 COL. 5 COoL, 6 CcoL. 7 ‘ COL. 8 COL, & COL. 10
MISDEMEANORS : TOTAL
CAPITAL NON-CAPITAL (INCLUDING MENTAL NUMBER ADDITIONAL COST OF
FELONIES FELONIES TRAFFIC) JUVENILES HEALTH OF TRIAL CURRENT TRIAL ADDITIONAL
8/Atty/Yr 200/Atty/¥r 400/Atty/Yr 250/Atty/Yr 250/Atty/Yr TOTAL ATTORNEYS FUNDED ATTORNEYS TRIAL
TRIAL GENERATED TRIAL GENERATED [ATTORNEYS @
Cir. | cases aTTyY | CASES ATTY CASES ATTY CASES | ATTY JcasEs] ATTY | CASELOAD [BY STANDARD| ATTORNEYS | BY STANDARD |$42,427/Atty| Cir.
IR 11 1,38] 2,263 11,31 2,383 5.96 787 3,15 458 1.83 5,902 23.63 ° 20,313 3.50 148,495 1st
AT 10 )..25 975 4.88 1,405 3.51 396 1.58 4137 1.74 3,223 12.94 +12.78 0,18 7,637 2nd
Ard s 0.63 913 4,57 636 1.59 588 2.35 6 0.02 2,148 9,16 8.04 1,12 47,518 rd
I 12 2.12| 4,356 21.76 5,910 | 11.77 2,744 9,38 235 0.94] 12,862 48,99 36,80 1219 517,185 A
AUE 21 2.87] 1,711 §.70 1,627 4,07 651 2.60 24 0,10 4,066 18.34 13.02 5,32 225,712 St
G1Lh 10 5.00] a,705 23,52 8,950 | 22,37 4.%22 | 18.08 344 1.38{ 1a,56) 70.35 _27.02 4%.33 1,838,362 Gth
o AL 23 2.87] 1,856 9.28 4,365 § 10.91 44A 2,19 182 0.73 6,974 25.98 18.98 7.00 296,989 7th
& atrn 13 1.62] 1,474 7.37 | . 1,692 4.23 876 3.50 215 0.86 4,270 17.58 16.62 0.96 40,730 81h
9th 18 2,25] 2,467 12,33 1,965 4.91 1.132 4.53 108 0.43 5,690 24.45 23.00 1.45 61,519 9% )y
10th 6 0.75] 1,551 776 1,277 3.19 754 | 3.02 22 0.09 3,610 14.81 16,05 (1.24) H.H. 10th
11th 112 14.00] 5,039 25,151 6,446 | 16.12 6,803 | 27.21 292 1.17] 18,683 83.65 71.50 12.15 515,488 11th
12th 3 0.38] 1,409 7.05 1,271 3.18 764 3.06 411 1.64 3,858 15.31 11.69 3.62 153,586 19th
13th 13 1.62] 3,370 16,85 1,686 9,22 5,481 | 21.92 227 0.91| 12,777 $0.52 33.75 16.77 711,501 13rh
11th 7 0.88] 1,104 5,52 1,292 3,23 534 2.14 0 0.00 2,937 11.77 5.24 2.53 107,340 14th
15th n9 2.75 2,760 13.80 3,413 8.53 1,104 4.42 139 0.56 7,438 30,06 18,306 11.70 496,396 15th
1Gth 3 0.38] 1,244 6,22 1,627 4.07 224 0.90 0 0,00 3,098 11.57 8.48 3,09 131,099 16th
17th 55 “6.88] 2,700 13.50 2,079 5,20 2,015 8.06 11,050 4,20 7,899 37.84 35.60 2.24 95,036 17th
18th 3 0,38} 1,560 7.80 1,10] 2,75 490 1.96 52 0,21 3,206 13.10 _ 10.70 2.40 101,825 1A1h
10th 11 1,321 1.428 7.14 1.835 4.59 647 2.59 71 0,28 3,992: 15.97 11.30 4.%67 198,134 19th
20th 14 “1.75] 1,024 5.12 2,620 | 6.55 665 2,66 35 0.14 4,358 16.22 15.62 0.60 25,456 20th
409 51.13] 43,930 | 219.65 | 55,580 |138.95 | 31,325 |125.30 {4,308 | 17.23} 135,552 552,26 418.68 134.82 5,720,008
PREPARED BY:

CASELORD STANDARDS
ADOPTED BY PUBLIC DEFENDER ASSOCIATION
CASES PER ATTORNEY PER YEAR:

8 - CAPITAL FELONIES

200 ~ NON- CAPITAL FELONIES
400 ~ MISDEMEANORS

250 - JUVENILE, MENTAL HEALTH

FLORIDA PUBLIC DEFENDERS COORDINATION OFFICE
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Table 5.4

PUBLIC DEFENDERS
FUNDS REQUESTED FOR APPELLATE UNITS
BASED ON 1979-80 CASELOAD

Jp———

LB

COL, 1 COL. 2 COL. 3 COL. 4 COL. § COL. & : COL. 17
. TOTAL
NUMBER OF ADDITIONAL COST OF
CAPITAL NON-CAPITAL APPELLATE CURRENT APPELLATE ADDITIONAL
APPEALS APPEALS TOTAL ATTORNEYS FUNDED ATTORNEYS APPELLATE
APPELLATE GENERATED APPELLATE GENERATED ATTORNEYS
Cir.| cases | ATty | CASES | ATTY CASELOAD BY STANDARD ATTORNEYS BY STANDARD @ $42,964/nTTY Cir.
2n¢d 5 1.00 145 8.90 450 9.9Q $.75 1.14 177,871 2nd
7th 8 1.60 401 8.02 409 9.62 5.00 4.62 198,494 7th
10th 0 ~0- 687 ] 13.74 607 13.74 13.02 .72 30,934 10th
11th 4 0.80 452 9.04 456 9,84 9.48 .36 15,467 11th
15th| 10 2.00 23] 10.46 533 12.46 16.04 H.H, H.H. 15th
27 5.40 | 2,508 ) 50.16} 2,535 55,56 49.30 9.84 422,166
CASELOAD STANDARDS PREPARED BY:

RDOPTED BY PUBLIC DEFENDER ASSOCIATION FLORIDA PUBLIC DEFENDERS COORDINATION OFFICE
CASES PER ATTORNEY FPER YEAR:
§ = CAPITAL APPEALS

§0 =~ NON-CAPITAL APPEALS
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~ Table 5.5
PUBLIC DEFENDERS
ADJUSTED APPROPRIATIONS
1950-81
by COL., 1 CoL. 2 COL. 3 COL. 4 COL., 5 COL. 6 COL. 7 COoL. 8 COL. 9 COL. 10 COL. 11
SALARY
INCREASES PRICE LEVEL "
o 1980-81 SALARY SALARY FOR ADDITIONAL |ADDITIONAL INCREASE ADJUSTED TOTAL
LUMP SUM INCREASES INCREASES CAREER HEALTH SALARY SALARY FOR UNEMPLOYMENT ADJUSTED
APPROP., FOR P.D. FOR A.P.D. SERVICE INSURANCE PER DIEM FOR P.D. FOR A.P.D. UTILITIES COMP, TAX APPROPRIATIONS
Cir ) . Cir.
) ® 1st 960,501 5,783 53,017 47,102 2,204 3,702 420 10,610 198 1,083,437 1st
2nd 885,337 5,783 41,564 39,437 1,763 892 420 8,390 1,389 950 985,025 ond
3rd 419,839 5,783 20,671 14,944 1,212 1,910 420 4,590 469,369 Apd
_;1 th 1,629,339 5,783 72,824 83,382 2,865 ’ 4,467 420 14,080 129 389 1,813,658 ath
Sth 689, 246 5,783 23,260 24,613 1,763 2,468 A20 5,010 752,563 5th
Gth 1,297,701 5,783 81,645 57,179 3,526 4,903 420 15,900 1,467,057 Gth
7th 1,074,239 5,783 60,540 37,524 1,322 1,755 420 11,900 739 1,194,222 7th
8th 712,921 5,784 33,635 30,133 882 3,403 420 6,440 793,618 8th
9th 1,042,200 5,784 67,951 33,770 2,204 669 420 13,190 1,166,148 oth
10th|] 1,128,359 5,784 54,765 47,791 2,865 3,022 420 10,720 1,253,726 10th
‘ 11th{ 3,609,595 5,783 178,569 137,392 4,849 7,735 420 33,530 520 3,978, 194 11th
12th 705,075 5,784 45,254 27,827 882 1,959 420 9,100 756,301 12th
13th] 1,587,903 5,784 60,758 92,597 -0~ ~0- 420 11,850 190, 1,759,448 13th
“ 14th 586,453 5,784 29,934 18,153 1,631 732 420 6,260 649, 367 14th
15th | 1,283,928 5,784 66,568 319,361 2,204 2,276 420 12,860 524 1,413,935 15t+h
16th 489,114 5,783 15,909 26,972 882 2,188 420 3,690 1,615 546,573 16th
17th] 1,512,392 5,783 100,819 54,224 1,102 2,990 420 19,090 1,696,820 17th
‘ i8th 688,426 5,783 54,094 24,059 2,204 3,827 420 10,580 789,393 18th
= 19th 480,101 5,783 21,605 21,322 1,322 1,212 420 4,760 739 537,264 10th
20th 740,375 5,783 29,863 39,982 1,984 2,147 420 6,240 826,794 20th
21,523,054 115,668 1,114,145 897,764 37,666 51,257 8,400 218,790 3,718 3,590 23,974,082
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After the formula was fully developed it was obvious to the public
defenders that they could not achieve full funding in one year. The answer
was to prepare a three-year, phased-in budget for fiscal 1981-83. 1In 1982,

the budget was once again revised for the period through fiscal 1985.

5.3.5 Specific Issues Relating to the Florida Funding Program

The process of achieving full funding in Florida has been a long
and difficult one. While it has not yet been fully accomplished, substantial
progress has clearly been made. This section describes several major ques-—
tions and issues that have arisen throughout the four year effort. Problems
that have arisen include the following:
e The formula is based upon prior year caseload figures.
Since the caseload in Florida increases at an annual rate

of about ten percent, attorney caseloads average about
110 percent above the caseload standards.

e No provision was made initially for certain types of work
such as first appearance, habeas corpus, clemency board
hearings, probation violation hearings, etc. Some adjust-
ments for these "special proceedings" have been made in the
formula, but the problem has not yet been totally resolved.

® As initially drafted, the formula made no provision for
administrative services such as auditing, accounting,
bookkeeping, etc. Several attempts have been made by the
public defenders to build in this cost without success.
The most recent approach would add 1/8 of the time of an
administrator to the trial attorney unit cost. The public
defenders are optimistic that this approach will be
successful next year.
It is important to point out that once the funding formula is
arrived at and the annual appropriation set, there is substantial discretion
in how these funds are applied in each of the 20 offices. For example, if a
specific program is funded for 42 trial attorney units, it does not mean that
they must maintain a trial attorney staff of 42. Within broad limits they
may hire any mix of staff they choose. Each public defender also has the
discretion to transfer up to five percent of any appropriated item to any
other cost category.
One other significant development has been the creation of a Caseload
Statistical Reporting system that sets forth a detailed description of how

and when to count a case. This system has been approved statewide and the

89

bt o] o g SR i ;’l:&a"”?:x LSty el Lo e el | Snechiane-eey I IO | et §o S ..
W % I‘m?"z Lﬁ.%:} S [ PE— ot R V“'i S ih--v—w’ ‘);-2“:3 ‘q% L’o&} %xzzmi

resulting case data are audited quarterly by a state agency in each of the
twenty offices. This auditing procedure has proved to be extremely impor-~
tant since the legislature now feels that it has an accurate case system
that reports reliable data.

The impact of the funding formula in Florida is dramatic. In six
years, the aggregate state expenditure for public defenders has more than
tripled. In the past three years it has doubled. Part of the increase has
been absorbed by expanding caseload and new state requirements for represen-
tation. But much of the increase has been applied to improving the quality of
representation in Florida.

The progress that has been made is a tribute to the Florida public
defenders, the Coordina?ion Office, and both the Governor's Office and the
Legislature. The process has brought the individual public defender's much
closer together and they are now capable of functioning as a unit for important
purposes; it has provided the governor and the legislature with a statistical
system that is reliable and can be audited; it has made the whole budgeting
process far simpler; it has put an end to inequities in funding; and it has
substantially improved the quality of representation. It deserves careful
consideration by all public defenders who must maximize their resources and

yet provide guality representation.

5.4 The State Public Defender Program of Colorado

5.4.1 Background

The Colorado State Public Defender was created in 1970 and currently
provides primary defense services throughout the state in felony, misdemeanor,
juvenile and civil commitment cases. It is a wholly state-funded agency of
the Judicial Department of state government, governed by a five-member
Defender Commission appointed by the Colorado Supreme Court. An individual

judge in Colorado also has the authority to appoint a private attorney when

necessary and to award reasonable compensation and reimbursement for expenses. -
The Colorade Public Defender in fiscal year 1981-82 employed a staiff ¢
of 187, 108 of whom were attorneys located in 19 regional offices throughout &

the state. The budgets for the three-year period ending in FY 82 were as fol-

lows:
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Fiscal year 1979-80 $3,555, 102
198081 4,299,924
1981-82 5,614,949

The budget request for FY 1982-83 was $6,913,516.

5.4.2 Caseload/Workload Standards

The public defender's annual budget is based upon caseload/workload
standards approved by the state legislature. The standards are measured by

full-time felony equivalents, as follows:

Felony 1.0 felony equivalent

Misdemeanor «375 felony equivalent
Juvenile +75 felony equivalent
Miscellaneous +375 felony equivalent

Felony Appeal
Juvenile Appeal
Misdemeanor Appeal

6.0 felony equivalent
6.0 felony equivalent
1.0 felony equivalent

The proposed caseload standards in Colorado were based upon 156
felony equivalents per full-time attorney per year. However, during the
appropriation process, the legislature established an operating level of 173

felony equivalents per full-time staff attorney.

5.4.3 Application of Caseload/Workload Standards to the Budget

Unlike Florida, Colorado does not attempt to build a total attorney
unit cost. All itgms other than attorneys' salaries are figured separately.
For fiscal year 1984, trial attorney salaries are set at $20,000 per full-time
attorney. The cost for trial attorneys is established by dividing the prior
year's caseload based upon felony equivalents by 173 cases per attorney. The
result is the total number of attorneys authorized for the fiscal year.

Secretaries are budgeted at $10,884 per year and authorized at a
ratio of one for every 3.5 attorneys. Investigator/paralegal positions are
budgeted at $14,592 per year and authorized at the same ratio as secretaries.
Overhead for capital outlay is budgeted at $8,000 to $10,000 per attorney
position, while basic operating costs are projected at $10.82 per projected

case.
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5.4.4 Case Overload Provisions

A second key feature of the public defender budget in Colorado is
their case overload contract. For many years, the Colorado State Public
Defender was permitted to refuse cases. Referrals to the private bar were
made when the caseload had reached what was considered to be a maximum load.
Second, appointments were also made in rural areas where the public defender
was not available. Third, additional appointments from the private bar were
also made in public defender conflict cases. The result of these policies
was that private attorney costs began to spiral, as the figures for the years

1977~1981 indicate:

1977 $ 723,400
1978 1,191,700
1979 1,458,000
1980 2,174,000
1981 ' 2,878,500

As the private bar costs continued to increase, a study was conducted compar-
ing the cost per case for the public defender and the private bar. These
data revealed that the private bar cost per case was 2 1/2 times that of the
public defender.

Consequently, in 1982 a new line item category was created in the
judicial budget to deal with this problem. The sum of $154, 149 was allocated
to the public defender to handle overload cases. The basic agreement barred
the public defender from declaring overload. In return the new funds could
be used either for additional staff or for contracts with the private bar to
handle these cases. The effect of this agreement was in essence to place a
cap on all non-conflict cases. The plan has proved to be most effective from
both the public defender's standpoint and that of the state.

The caseload formula and overload contragt seem to be working well in
Colorado. The state has been able to place a cap on its expenses and the
public defender is far better able to provide quality representation than it

was before the adoption of these procedures. Because it is not as complex as

the Florida formula, the Colorado plan may be a more practical tool for public

defenders in smaller and less sophisticated jurisdictions.
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5.5 The Vermont Office of the Defender General

The fourth program examined that has devised a caseload/workload
method is the Vermont Defender General program. Vermont has devised a
"Lawyer Equivalency Caseload" to justify its budget request. Given this
formula, the public defender is able to calculate the number of lawye;s
necessary to provide quality service throughout the state. The formula
starts with the NAC standards: 150 felonies per lawyer per year; 400 misde-
meanors; 209 juvenile; 200 mental health, and 25 appeals. The defender
then factors in certain important wvariables to reach a realistic caseload.

Those variables are as follows:

® the number of clients added from the prior year,
e the percentage of serious felonies,

e the amount of travel involved in serving a particu~
lar configuration of courts;

e the stance of the prosecutor in a given area in
relation to bail, pleas, discovery, sentencing, etc.,
and

e the nature of the judiciary and other court personnel
in a given area.
The defender general feels that the lawyer equivalency formula has been an
importantﬂtool that works effectively in the presentation of program financial

needs to the state.

5.6 Conclusions

In summary, much is to be learned from these experiences in Portland,
Oregon,; Florida, Colorado, and Vermont. To achieve similar results in other
jurisdictions, public defenders must make a firm commitment to the developyent
of a strong management information system. Reliable data must be collected
and realistic caseload standards adopted. The Eipdings of this research lead
to the conclusion that, while other policies and proceduies spelled out in
this report are important in maximizing program resources, none can compare
in importance to the development of caseload standards tied to the budgeting
process. The experiences of these four programs clearly justify this conclu~

sion.
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Chapter 6

ADMINISTERING THE PUBLIC DEFENDER PROGRAM

6.1 Introduction

The manner in which a public defender office is administered can
significantly contribute to the maximization of resources available to the
agency. Administrative responsibilities can be divided into two main
categories: 1) internal operations and 2) external relations. Administra-
tion of the internal operations of a public defender office involves organiz-
ing office staff and functions, arranging for clerical support services,
securing the necessary office equipment, and maintaining a management
information system, among other things. Handling the external relations of a
public defender office includes building support fof the program within the
Justice system, the legislature, the board of county commissioners, and
the state. It also involves communication with the press and the public.
Most importantly, a program must be accountable to its funding authority, a
function which is dependent upon the availability of reliable information
regarding the level of services provided and the cost of those services.
Effective communication on all levels, among staff and with outside agencies,
necessitates the clear articulation of the program's goals and the policies
chosen to achieve them.

The external administrative functions of a public defender office,
especially the use of program data to provide the funding source with a
persuasive budget justification package, were explored in detail in Chapter 4,

Managing Financial Resources. Chapter 5 presented, in addition, three examples

of the development and use of workload standards in this process. Thus, this
chapter doncentrates primarily on the internal administrative functions of a
public defender office.

The nature of the administrative functions performed in a public
defender office is determined in part by the agency's status vis=a=-vis its
funding authority. A program's status has implications for its administrative
efficiency and funding stability. The first section of this chapter examines
the advantages and disadvantages of integration with versus independence
from the local or state government bureaucracy. Examples of both integration

and independence are provided and should prove instructive to those programs

94




i e T

e

presently being developed or restructured, and should be of general interest
to practitioners in the field.

The organizational structure of a public defender agency also has
implications for its administrative efficiency, and several organizational
issues are discussed in the second section of this chapter. For multi-office
agencies, the major structural issue is whether administrative functions
should be centralized and carried out by a main office or decentralized and
performed by each individual branch office. The designation of personnel
with primary responsibility for oversight of program administration is
another important structural consideration for agencies of all sizes. Because
public defenders are generally not trained in the field of office management=—-
which requires skills in accounting, purchasing, and supervision of support
staff--the use of administrative officers has proven beneficial in several
programs studied. In addition, the organization of secretarial support staff
affects the efficiency of their services and the akility to supervise their
activities. The examples included in this section provide interesting
insight into some of the factors which determine the most appropriate struc-
ture for secretarial staff in individual programs.

The office equipment available for use by all staff members--secré-
taries, attorneys and managers alike~=-also has significant impact on the
efficiency of a public defender program's operations. The third section of
this chapter outlines the basic equipment required in any office, and examines
the benefits of acquiring advanced equipment such as word processors, video
machines, and computers.

The collection, maintenance and analysis of program data is a
fundamental aspect of the administration of a public defender agency. The
existence of a management information system (MIS) that provides accurate and
reliable data about program operations is critical to the manager's ability
to identify resource allocggion problems that require attention, and fo
perform all other internal and external administrative functions efficiently.
The final section of this chapter is devoted to an in-depth discussion of the
applications of management information systems in a public defender organiza=-
tion, including examples of two distinct approaches to the collection and
statistical analysis of program data. In this section, extensive exhibits
are used to aid public defenders in designing an MIS appropriate to their own

program needs and capabilities.
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6.2 Program Status

The level of integration of a public defender program into the local
or state government bureaucracy has significant consequences for the use and
allocation of program resources. The issues involved in attaching a program
to or separating it from the government can best be understood by examining
two programs on opposite ends of the spectrum--the Hennepin County (Minnea-
polis), Minnesota Public Defender which is a fully-integrated county agency,
and the Metropolitan Public Defender in Portland, Oregon which is a private,
not=for=-profit organization.

In Hennepin County, Minnesota the public defender functions as a

county department. This status is reported to provide greater security and
safety for the continuation of the program. The public defender employs a
full=-time administrative officer to act as a liaison with the county and to
insure compliance with county procedures and regulations. This officer
oversees all accounting, auditing, budgeting, and planning for the agency, and
works in conjunction with county officials. This close working relationship
provides both parties with advance warning of any problems that might arise.
The administrative officer maintains all personnel records; the county,
however, is responsible for processing the payroll and other program paperwork.

fn fulfillment of county government requirements, all staff attorneys
£ill out daily time sheets (Appendix C). While not presently utilized for
internal management purposes, these records could potentlally provide
information on office operations useful in the planning and budgeting process,
as well as in performance measurement and workload allocation. Without such
a county mandate, few public defender offices around the country have been
successful in téquiring their attorneys to account for their time on an
hourly basis.

The interaction between county and public aefender agency officials in
Hennepin County enhances the program's credibility through regular communica-

tion and a better understanding of program goals and policies, and increases

support ‘within the bureaucracy for continued funding of program operations. ~
Integration into the government bureacracy can also decrease the administra- .
tive burden on the public defender by assigning. many responsibilities to the N

local officials already performing routine tasks such as accounting and

payroll processing. Possible disadvantages o