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PREFACE

The program of the 33rd Annual Meeting focused mainly on
the decisional thinking of arbitrators and judges as triers of fact.
Four panels of arbitrators, judges, and advocates exchanged
views and prepared reports on the discussions they held prior
to the Annual Meeting. Summaries of their reports were pre-
sented one morning and were discussed fully by the members
in attendance at a second meeting the following afternoon.

Both the reports from the four geographic areas and the dis-
cussions of them illustrate that Academy members, judges, and
advocates alike differ among themselves about many aspects of
decision making. Credit for this unusual program goes to Ted
Jones who organized the preparatory work, explained the pro-
ject in a paper (included in this volume), and condensed the
discussion.

Another innovation at this meeting was the use of the “dia-
logue’ by Academy President Clare B. (Mickey) McDermott. His
presidential lunch speech was interrupted “spontaneously” by
Tom Roberts who served as the straight man, serving up the
lines that our president wanted to debate. The presidential ad-
dress will be particularly pleasing to the many arbitrators who
are worried about the injection of unneeded technicalities into
the arbitration process.

Yet another departure from past meetings was the selection
of a linguistics professor, Bruce Fraser, as the first-day luncheon
speaker. He amused the audienice with his perceptive comments
about the way meaning and intent are conveyed by language and
by his examples, showing how clear language may be interpre-
ted in one fashion by one cultural group in society and in an-
other by a different group. This was grist for our mill!

In addition to the stimulating luncheon speeches by McDer-
mott and Fraser and the provocative sessions devoted to the
decisional-thinking project, the program also included interest-
ing papers about the problems of the courts and arbitrators in
specific areas. Reginald Alleyne, Raymond Britton, William
Murphy, William Levin, and Charles Morris directed our atten-
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vi DEecisioNAL THINKING OF ARBITRATORS AND JUDGES

tion, respectively, to the NLRA, OSHA, discrimination, fair rep-
resentation, and 7rilogy problems and developments. Labor and
management representatives served as discussants and made
valuable comments about the presentations.

The editors ‘are grateful to President McDermott, Program
Chairman Ted Jones, and members of the program and arrange-
ments committees for the worthwhile sessions and pleasant sur-
roundings. We are indebted also to the speakers and discussants
for their cooperation in preparing their manuscripts for publica-
tion.

James L. Stern
Barbara D. Dennis
QOctober 1980
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CHAPTER 1

THE PRESIDENTIAL ADDRESS—
AN EXERCISE IN DIALECTIC: SHOULD
ARBITRATION BEHAVE AS DOES LITIGATION?

CLAarRE B. McDerMOTT*

You will not get novelty and innovation here today, at least
not on substantive matters. The wine will not be new. Maybe the
bottles will be.

It is essential that anyone bold enough to speak to this distin-
guished audience have at least sufficient mother wit not to try
to regale you with dull stories about his cases. He must be
careful also not to go to the other extreme and lay out airy new
theories about arbitration unless he has air-tight arguments to
support them. This room right now probably contains more
knowledge about arbitration, both theoretical and practical,
than will be gathered again in one place in this country or in
Canada this year. Thus, the speaker should proceed with full
regard for the plight of the man who was caught up in and lived
through the catastrophic Johnstown Flood of 1889. For the rest
of his life he enjoyed holding forth about the enormity of the
disaster. The stories naturally expanded somewhat as the years
passed. The man died, appeared at Heaven’s gates, and St. Peter
greeted him and asked what he would like to do in Heaven. The
man thought a bit and explained that he had been through the
great Johnstown Flood and that he enjoyed telling about his
narrow escapes and heroic deeds, and that he would like to
continue doing that in Heaven. St. Peter said that would be all
right, but that it would be a good idea for him to remember that
Nogh would be in the audience.

This is one of my problems. There are a lot of Noahs in this
audience.

I come now to the substance of some thoughts I would like to

*President, 1979-1980, National Academy of Arbitrators, Pittsburgh, Pa.
1



2 DECISIONAL THINKING OF ARBITRATORS AND JUDGES

go over with you today. I should explain first what prompted me
to discuss the subject I have chosen rather than one or more of
the several hundred other aspects of arbitration. Some years ago
* and then again rather recently I had occasion to look at the
so-called “services,” subscribed to, I think, exclusively by man-
agements, that gather performance data about arbitrators, col-
lect citations of opinions, comments from management persons
who have had cases with given arbitrators, and purport to give
ratings, recommendations, batting averages, and preferences
and predilections of arbitrators. By the way, those reports say
that they accept as objective the comments of management rep-
resentatives. That acceptance seems to me more an act of faith
than of reason. The services I have seen were in the East, and
in my experience, that is no accident. I have developed a theory,
solely from my own observations, that there is a tilt to this
country—the United States at least (I will not indict our Cana-
dian members and guests in this)—that the farther east you go,
the stronger and maybe nastier the litigious instinct grows. Our
hosts here, Californians, have had to put up far too long with the
base canard that someone tilted the country by raising it in the
Fast so thai everyone who was at all loose or flaky rolled into
California. My litigiousness theory assumes a tilt in the other
direction, in which those with a contentious bent rolled to the
East, probably to New York. I say this in jest, but if there be
anything to it, the eastern “services” are well placed near the
demand.

In any event, as I read the comments about arbitrators, many
of whom I knew, I noticed that it was said time and again, of this
arbitrator or that, that he did or did not allow irrelevant material
into the record, did or did not give weight to pertinent citations,
did or did not substitute his judgment for that of management,
did or did not recognize management’s reserved rights doctrine,
was or was not a strict constructionist, did or did not give more
weight to arbitration awards in other bargaining relationships
than to evidence and arguments as to the interpretive issue on
the language of this agreement, wrote an opinion and award that
did or did not settle the issues completely, was or was not overly
fegalistic regarding the rules of evidence—notice that the sug-
gestion is that the fault lies not just in being legalistic, but 1n
being overly legalistic—and that his awards have or have not
been set aside by courts. These are only examples. Much more
was said as well.
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I can see that a wrong answer on some of those factors might
frighten a given management representative thinking of select-
ing or striking an arbitrator, but I cannot see that very much in
the reports would enlighten anyone. But I do not speak to that
now. I do not advise companies to subscribe or not to subscribe
to those services or to be impressed or not by the comments.
Those decisions are for them.

My purpose in bringing up those services here today was that,
as I read such comments as those quoted above and other simi-
lar ones, I began to wonder what assumptions about the nature,
function, and purposes of the arbitration process were held by
the minds that wrote those comments and why it was that they
probably were so different from my own.

It seems to me that the best, or at least one, way to expose and
examine the differences in those assumptions (mine and the
services’) would be to lay out the way in which I view arbitration
and then the assumptions about it that I think necessarily are
revealed by the comments in the management services referred
to above. I still start from the old battleground of the two dia-
metrically opposed views of arbitration. I think the way you
prepare for an arbitration hearing, the way you behave during
the hearing, the poise or lack of it with which you accept an
arbitration opinion and award, and the standards by which you
measure whether arbitration is succeeding or failing its mission
are seriously influenced, if not totally governed, by which of the
two views of arbitration you have adopted.

In order to set up the background for these suggestions, I
should make clear my basic assumptions, which probably color
all other thoughts about arbitration. I think it so sensible as to
be practically beyond reasonable argument to the contrary that
arbitration is more a continuation of collective bargaining than
it is just a substitute for litigation.

(A voice from the audience):** Just a moment! I never could
stand that nonsense! That is the most fatuous of many such
remarks I have heard at Academy meetings. I must protest and
will explode if I don’t do so right now.

McDermott: This is what I believe is described as highly ir-
regular. I think I need the help of the Arrangements Committee

**Thomas T. Roberts, Member, National Academy of Arbitrators, Los Angeles, Calif.
Grateful acknowledgement of my indebtedness is due to Mr. Roberts for his kindness
in taking part in this dialogue.
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Chairman to restore order here. Good Lord, he is the Arrange-
ments Committee Chairman. But, if I can’t defend my views in
the cozy surroundings of an Academy meeting, I probably
would not escape alive if I were to advocate them at a meeting
of corporate industrial relations officials or a union staff confer-
ence. S¢, Tom, stay on your feet and let’s have it at each other.

Roberts: I intend to, and I warn you to be on your guard, for
I will not tolerate any more of your loose thinking.

McDermott: Fair enough. I am forewarned.

We must settle first whether we can agree on some fundamen-
tal principles.

I don’t suppose you would disagree that a system for rational
resolution of labor-management disputes is to be preferred to
strikes, lockouts, and other economic muscle.

Roberts: I'm an arbitrator. Of course, I agree.

McDermott: Would you agree also that an arbitration system,
tailored to the parties’ sense of their own needs and comfort is
superior to the public system of litigation, at least for those
collective bargaining relationships that are not already dead or
dying?

Roberts: Yes, but your original outrageous statement was
what got me up here, and now you've turned to pontificating.
Will you get on with it?

McDermott: I will try. Another significant principle is that
morale of employees and of front-line and middle-level supervi-
sion is essential to successful operation of an industrial enter-
prise and, in turn, a third is that a successful arbitration system
is very significant, if not downright essential, surely for good
employee morale and probably for good supervisory morale as
well.

Roberts: Well, if you snookered me up here just to help you
shoot fish in a barrel, then I'm going back to my seat, whence
I may hiss at appropriate points, of which I think there are likely
to be many.

McDermott: You are not a very patient fellow, are you?

Of course that was like shooting fish in a barrel, but we must
begin someplace, and the beginning seemed like a good place.
Moreover, 1 think that much of our trouble as arbitrators is
caused not by those parties who don’t know or have forgotten
the finer points, but by those who ignore the basics. Basics can
stand repeating.

Bear with me for a few more assumptions in which all who
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engage in arbitration indulge. Two that are universally indulged
in and that help remove arbitration from the realm of coin-
flipping and witchcraft are that there really are rational answers
to these industrial relations problems and that, given any kind
of decent exposition at the arbitration hearing, we are smart
enough to discern what the answers are under the facts and the
terms of the labor agreement. And a third is that our entire
loyalty is to the record so that objectivity is assured, to the extent
that any human mind ever can know itself well enough to guar-
antee objectivity, by not caring a hoot about whether the com-
pany or the union should prevail in the end.

To return, finally, to what apparently got you so steamed up
in the first place, I still am persuaded by George Taylor that
arbitration 1s more accurately described as a continuation of
collective bargaining during the term of the agreement than I
am by Noble Braden that it is a mere substitute for separate
occasions of litigationz. Those phrases may overlap in a given
setting. They are just shorthand expressions for more complex
thought, but they will do for present purposes.

Roberts: You said that before. Merely repeating the conclu-
sion does not establish your point. I need the evidence and
reasoning that make you think that that ridiculous conclusion is
valid.

McDermott: I can give you the evidence. It stems largely from
experience about the fallibihity of human beings. In a few words,
it 1s that human minds are not sufficiently intelligent and fore-
sighted to anticipate and provide for all or even many of the
labor-management problems that will and do arise during the
life of the two-year or three-year labor agreement and that En-
ghish or any other language (not nearly as exact as that of mathe-
matics) is not sufficiently precise to set out without some ambi-
guity the parties’ agreed-upon solutions to all those problems
even if they could have anticipated them.

Roberts: Isn't that a rather unflattering view of the parties’
mentality?

McDermott: No. I don’t suggest that arbitrators are any
smarter. That comment applies to all humans, not just the par-
ties. I am not saying that only the negotiators suffer from that
nability. All of us do—-laymen, lawyers, judges, and arbitrators,
too.

But if that view be accurate, then the parties could not assert
with any sense of reality that the labor agreement they nego-
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tiated contains their expressed, joint solution to every problem
that may arise during its life.

Roberts: But what about the concept of “meeting of the
minds”? Somebody on one side or the other in my hearings is
always telling me about a “‘meeting of the minds.” Don’t they do
that in your hearings?

McDermott: Of course they do. But most of the time the
speaker has not thought his way through that thicket.

Roberts: And the reason must be, if you are right, that the
only thing the negotiators’ minds met on was the form of words
they would use to express their separate, individual intentions.
Their minds did not meet on a joint and specific solution of
every problem. They could not have. Some problems could not
have been foreseen, must less jointly provided for in the agree-
ment.

But the phrase must mean something!

McDermott: It seems to me the most it could mean is that at
about 3:00 a.m,, in a foul hotel room, red-eyed and beat to their
socks, sick and tired of each other and even of the other persons
on their own team, and with the employees about to go out at
7:00 a.m., the negotiators finally decided, almost in desperation,
that some form of words would just have to do. The union
negotiator agreed to a form of expression with reluctance, but
he still could say to himself as he staggered back to his room for
some sleep that, although he would have liked the stronger
expression he had been advocating, he was satisfied that under
the language they had agreed upon he still would be free to
argue with some force to an arbitrator that the union position
was the better supported. In similar fashion, the management
negotiator could feel some satisfaction in reasoning to himself
that, although he would rather have had somewhat weaker lan-
guage on the point, he still could argue not unreasonably to an
arbitrator that the company position was the one more firmly
grounded in the agreement language that they had agreed
upon.

Roberts: I just awoke to the feeling that you're hypnotizing me
with platitudes. What practical consequences does any of this
have?

McDermott: I think it has some, if only the principle that clear
expression and clear thought ordinarily go hand in hand.

One practical consequence of looking at arbitration more as
a continuation of collective bargaining than as a substitute for
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litigation is the development of a rather healthy skepticism
about the sometimes sanctimonious reverence exhibited toward
clauses in collective bargaining agreements prohibiting the arbi-
trator from “adding or subtracting” to or from the express
terms of the agreement.

Roberts: Now you really have gone round the bend. Your
elevator does not go all the way to the top or you don’t have
both oars in the water. Are you seriously suggesting that the
arbitrator should ignore the terms of the agreement?

McDermott: There you go again, reading my words for the
most they might mean rather than the least they must mean.

All that I intend by urging that we be less than reverent about
clauses prohibiting “adding or subtracting” is that those party
spokesmen who are given to heavy reliance on them ordinarily
appear to view arbitration merely as an exercise in semantics.
And he is no friend of arbitration who would treat it as no more
than that. It may include that, but it involves much more that is
considerably more significant. For instance, decision of the early
contracting-out cases in nearly all industries aid many of the
grievances involving deep-seated differences in incentive ad-
ministration in some industries clearly required more than a
semantical approach. It required that the arbitrator poke and
probe and knead the record, and the parties, too, if necessary,
in order to get the best and most confident impression he could
of how the language on which their minds did meet—the lan-
guage of their agreement—would be understood in the context
in which it was negotiated by an objective, informed, and inde-
pendent person. And when all the dust had settled after those
decisions, something has been “added” to those agreements,
but without changing anything substantive.

Roberts: But the lawyers’ cry of outrage will be heard
throughout the land!

McDermott: Probably. But the cry should be expected only
from those lawyers who think discerning the meaning of a con-
sensual document and applying it is the same as a carpenter’s
measuring a plank. It is not—or, at least, it rarely is. Only the
naive lawyer should be surprised at what I have said, for the
same process and result occur every time a court interprets and
applies a contract. The cry ordinarily is to have arbitrators act
as judges supposedly would. When they do, the lawyer should
not complain. Indeed, even the routine discipline grievance
under a typical “‘just cause” standard in a collective bargaining
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agreement requires more than mere semantics. It requires that
the arbitrator pour the appropriate content into “just cause,”
much as a judge must do in filling out the specific contours of
a ““due process” clause, over the years and case by case.

My point here is that a wooden and mechanical approach to
-arbitration is more likely to be taken by those who think arbitra-
tion is just a substitute for a judicial proceeding than it is by
those who, I think, view it more realistically as a continuation of
the collective bargaining process.

An ironic twist arises when it is so often seen that a repre-
sentative (often not a lawyer, but an overly impressed layman)
urging the strictly judicial approach to arbitration shows that he
does not know what the judicial approach in a given setting
would be. Indeed, lawyers now have seen that pressure for set-
tlement in some pretrial conferences can be almost brutal, that
formal pleadings may be amended with considerable freedom,
and that it is not at all unusual for a judge to seek recommended
findings of fact and conclusions of law from the parties or,
indeed, a party. Thus, the judicial approach, too, sometimes acts
in ways that the advocates of a “judicial approach” to arbitration
apparently are not aware of and surely would not approve. Syl
Garrett pointed this out in greater detail at the Annual Meeting
in Santa Monica in 1961.

Roberts: 1 suppose if I wait long enough, you will at least try
to tie all this in with the services that advise about arbitrators.

McDermott: I will try right now, It seems clear to me that the
comments from the services that I read'earlier, including refer-
ences to irrelevant evidence, pertinent citations, substituting the
arbitrator’s judgment for management’s, management’s re-
served rights doctrine, strict constructionism, and having
awards set aside by courts pretty clearly disclose that the people
who rate arbitrators by those standards see arbitrators largely as
trial judges and would give them passing or failing grades de-
pending upon whether they acted more or less as judges. That
is where we part.

Roberts: Wait a moment! Don’t you think the parties are
entitled to try to find out about and understand a given arbitra-
tor in advance of picking him or her before the arbitration hear-
ng?

McDermott: Of course they are. I simply do not see what
degree of “understanding” they get from the material they re-
ceive. Have you ever seen the “hot dope’ on you?
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Roberts: No.

McDermott: Well, years ago I saw a report about me and
about several other arbitrators, too, and the material was so
general that I do not believe it could have done anyone any .
good. It might have frightened some parties. Although general
and very broad brush, some of the things said were very rough.
I know the arbitrators. They were seasoned and top-flight
professionals, and many of the remarks about them were totally
unjustified.

Roberts: How did you make out?

McDermott: I came out in pretty good shape at first. The
report said that McDermott runs a decent hearing and sticks
reasonably close to the agreement, but then, after that good
start, things just went to hell. The report concluded by saying
that he sometimes was slow and that it would not be a good 1dea
to hold your breath until you got an opinion and award out of
him.

I wonder whether a party’s desire for assessments of arbitra-
tors by others who will not be engaging them stems from the
thought that there were some occult rituals that could be con-
ducted before the hearing when picking the arbitrator that
would make all the rest fall nicely into place without much fur-
ther effort and without regard to whether the case was strong or
weak on the merits. I wonder that they appear to put more stress
on the identity of the arbitrator and less on their own efforts,
rather than acting as if the result in arbitration would depend
more on the quality of their case and their own efforts than on
the happenstance of the identity of the arbitrator.

Roberts: 1 would not think you would want to ride that horse
too far. You seem to be suggesting that the identity of the
arbitrator is irrelevant, as if arbitrators were fungible.

McDermott: By no means! No arbitrator with a healthy assess-
ment of his own worth would suggest that. The identity of the
arbitrator can make a great difference in the quality of the prod-
uct, but it cannot be as conclusive on winning as opposed to
losing as some parties appear to think. If the parties show the
arbitrator that they want a stiff and formal proceeding, they
should be able to get that from the arbitrator, no matter who he
or she is, but if they have a very able arbitrator, they should get
that kind of proceeding at a higher level of professional per-
formance than with a less able arbitrator. My concern is that the
parties who rely on those reports seem to think that there are
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categories of grievances which they simply could not lose, no
matter how weak their case on the merits, if they could just get
the “right” arbitrator. I deny that or, at least, I hope that is not
true.

Roberts: Isn’t it about time that you give me some concrete
examples of the difference your two theories would create?

McDermott: Well, the hearing stage is the one where it is
easiest to see the difference between the attitudes and ap-
proaches of a representative who leans toward the judicial or
quasi-judicial theory of arbitration from one who tends to accept
the idea of arbitration as a continuance of collective bargaining.
It shows up even before that, of course, in the degree of open-
handedness or tight-fistedness with which they reveal or conceal
the facts they rely upon and the theory of their case under the
agreement. How often do we hear, halfway through the hearing,
the lament that this or that line of evidence or argument is new
and never has been disclosed before? Sometimes that may have
occurred because of careless conduct of the grievance proceed-
ings. But it seems equally obvious that it arises more often
because a party looks upon arbitration as a game (although a
very serious one) to be won by a game plan, part of which is that
as much of the case as possible be concealed until it unfolds with
all its surprising effect at the hearing, by which time the hope is
that it is too late for the other party to do the digging necessary
to meet it. The delusion that arbitration is a substitute for litiga-
tion feeds the gamesmanship approach, with all its ploys.

Roberts: I've let you go on too long. Are you saying that each
party should disclose to the opponent, the enemy, all of the case
before the hearing?

McDermott: Pretty nearly all. How else assess realistically the
necessity or advisability of settlement? But, before we deal with
that, look back at your name-calling. The other party is the
company or the union. It is not an “opponent” and surely not
an “enemy.” Thinking of the other party in those militaristic
pejoratives helps to create and sustain the paranoid delusion
that arbitration is a game or a battle in which the other party is
to be hindered by every formal petition, motion, and objection
carried over from the law.

Roberts: Paranoid delusion! What preposterous charges! You
are not suggesting, are you, that arbitration has nothing to learn
from the law?

McDermott: Of course not. But it should not be made to learn
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only from the law, and it should not accept unquestioningly all
that the lawyers seek to encumber it with. It should learn from
all trades, professions, and disciplines that can shed any helpful
light on sensible methods for pursuing the goals that are pecu-
liar to it, which are not necessarily the same as those of judicial
proceedings. Judicial proceedings are more appropriate for par-
ties who never saw each other before (scme tort situations) or,
if they had some more or less amicable relationship during
which they carried on consensual transactions, something pretty
terminal must have happened to their relationships in the past
so that they now despise each other, to the point that the well-
being of the one is no longer of any material concern to the
other.

Roberts: You speak as if you never have seen or heard spiteful
actions or words in an arbitration proceeding.

McDermott: I have, and I guess everybody has. I have often
wondered, however—and I say this only partly in jest—whether
some of that insensitive behavior had not seeped into arbitration
from habits sometimes used by some lawyers in some judicial
proceedings. That is, I wonder if, when the parties hire the gun,
they also hire the gunman’s forensic devices. Unpleasant though
they may be, they perhaps have a purpose in litigation, but only
when the well-being—indeed, the survival—of the other party
no longer matters.

In contrast, and aside from a few psychopathic collective bar-
gaining relationships, that simply could not be said with any
accuracy about the great bulk of the parties to arbitration pro-
ceedings. They not only will continue to see each other every
day in the plant, as most parties to judicial proceedings will not,
but much more—they must continue to cooperate with each
other every day in the future in the efficient operation of the
enterprise. Whatever they do, or make, or sell, their long- and
short-range interest is in continuing to do it efliciently, and they
cannot do that if their various spokesmen and representatives
are treated in arbitration as if all were liars, cheats, and scoun-
drels, or as if what one party or the other sees as a serious
problem were time and again shut off from rational treatment
on the merits by overly formal objections borrowed from the
public system of the law, which might be appropriate to mori-
bund or dead relationships, but which should have no place in
a private, rational, dispute-resolution procedure set up for that
purpose by parties whose endeavors must go on jointly if either
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is to survive separately. I am saying that arbitration is for those
who simply must continue to care about each other, in contrast
to litigation where concern for the well-being of the other is
rather far down on the list of priorities.

Roberts: You are terribly hard on the law and lawyers!

McDermott: Again, you misunderstand, and if you have, per-
haps others have as well. I should hasten to add, therefore, that
I do not suggest that all lawyers behave disrespectfully or even
discourteously toward the other side or with undue formality
even in court, nor that all do so when they find themselves in
arbitration. I seek to compare the two processes at what I judge
to be about the average level of performance, and that compari-
son has convinced me, at least, that many attitudes and devices
found satisfactory in court are entirely unsatisfactory when
transferred to arbitration—so much so that they distort what
arbitration is meant to do and, if not fought with tooth and nail,
will destroy it.

Of course, I do not speak here of parties whose labor agree-
ment indicates that they want a totally arm’s-length, bare-knuck-
les procedure, with the panoply of petitions and motions and
stops and starts from the law. If that is what the parties want,
they should have it. That is one of the major advantages of
arbitration. On the other hand, I never have seen any such labor
agreement.

What I really am concerned about is the rather easy time
lawyers seem to have had in persuading so many parties, almost
by default and without half trying, to join in their assumption
that because a certain procedure, motion, or objection is appro-
priate to litigation, it automatically and almost in the very nature
of things should be applied in arbitration. Who said so? What
labor agreement ever adopted common law procedure, or that
of Code States, or the Federal Rules? I never saw one that did,
and yet it often happens that as soon as a lawyer makes a motion
or objection in arbitration, everybody in the room acts as if they
were in court and begins to deal with the motion or objection
as would the law. I rarely hear a response that says, “I don’t care
what the law would do with that point. We are not in court, and
that is by choice and not by accident. The result sought by the
motion or objection is not consistent with the very different
purposes of arbitration, and the motion should be ignored or at
least denied, without consideration of what its fate might have
been if it had been made in court.”
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Sometimes you hear the sincere response that says, “I object
to your objection.” Considerable sense lurks in that ingenuous
remark.

Roberts: But are you advocating some kind of formless, “be
nice”’ procedure where everybody just wings it and hopes for the
best?

McDermott: There you go, oversimplifying again.

I am saying only that arbitration should be conducted with
those proceedings, from whatever source, that best will promote
its own goals which are very different from those of the law. If
a particular procedural device from the law fits, arbitration
should wear it. But the law should not be the sole source of
arbitrational inspiration.

Let us move on. What causes most of the procedural argu-
ments and heat in your hearings?

Roberts: Without a doubt, rulings on objections to the admis-
sion of evidence.

McDermott: That is true in my hearings as well, and the de-
gree of emotional heat engendered seems higher when I sustain
the objection than when I deny it. But, now that I think of it,
nearly all my rulings allow the evidence to come in.

Roberts: So you, too, are one of those lazy arbitrators who
take nearly everything “for whatever it may be worth.”

McDermott: Of course, don’t you? Trial judges do, too, I
think, at least when sitting without a jury, and they are reversed
much less frequently for admitting evidence than for excluding
it. And laziness has nothing to do with it.

Roberts: Baloney! It’s either laziness or refusal (perhaps ina-
bility) to learn the rules of evidence. I hope your opinions are
more tightly reasoned than your arguments so far here today.

McDermott: Well, maybe some questions will force you to
show me what is wrong with my reasoning.

Have you ever seen a labor agreement that required the arbi-
trator to follow the rules of evidence? If you have, I would be
interested in knowing “whose rules of evidence.” The state
where the hearing is held, where the plant is located, where the
company is incorporated, or some center-of-gravity state? Or
should the arbitrator adopt an “outcome determinative’ rule?
Indeed, why the rules of evidence of any state? If the parties are
in commerce, as most are, is there not authority to develop and
apply a body of federal law of arbitration? Perhaps better word-
ing would say that the rule when applied, whatever its source,
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automatically would become federal law in those circumstances.

It will not be necessary here to go all the way back to borrow
analogies from Swift v. Tyson, Erie Railroad v. Tomkins, or Clear-
field Trust and their progeny. It is enough to say that the ques-
tions just asked must demonstrate that even those who shout
most loudly in demanding application of the rules of evidence
often do not know whose rules they are insisting upon and rarely
have thought of the point. Thus, the most that could be said of
them is that they are advocating adoption of somebody’s formal
rules of evidence, probably what the law schools would call the
“better rule.”

Roberts: Well, you really become very lawyer-like when you
are accused of poorly reasoned awards. You seem quick to take
refuge in lawyers’ talk when your attacks against the law are
challenged.

McDermott: You bet! And the reason is that I think the law-
yers can be beaten on their own ground on this point.

First, however, you again misread me. I am not attacking the
law or lawyers. I am not attacking anybody or anything. The
situation is quite the other way around. I am trying to defend the
arbitration process against what I see as a wholesale invasion by
the law, and I am concentrating right now on evidence just
because the major invasion so far has come on the rules of
evidence.

Roberts: You must have been smoking something funny dur-
ing lunch. You sound as if you want a chaotic hearing, with no
forms and everybody speaking at once.

McDermott: It is at least an open question as to which one of
us was smoking something, straight or funny. Why must it al-
ways be all or nothing with you?

I am not saying that an arbitration hearing should operate as
an anarchic “Good and Welfare” meeting. On the contrary, in
my hearings the parties take turns and only one person speaks
at a time. That prevents chaos. That deals with who may speak
and when. The rest is what may be said, and that is evidence.
And on that point, aside from pretty wildly irrelevant matters
and unaccepted offers to settle or compromise the grievance, I
am prepared to listen to just about anything a party wants me
to hear. T think that is not only a defensible position, but very
nearly the only position that is defensible at all.

Of course, you must understand that I am not speaking of
situations where the collective bargaining agreement says that
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certain matters shall not be used or mentioned in arbitration,
such as the parties negotiating proposals and discussions on
them or a grievant’s disciplinary record more than one year or
five years old. If the parties jointly make it clear that certain
information shall not come out in the hearing, I do my best to
see that it does not come out. But that is not the typical problem.
The parties, in my experlence, are pretty good about policing
their own jointly stated “rules of evidence.”

On the other hand, the routine evidentiary problems of our
hearings arise when one party wants something in and the other
wants it out. We then get into the nuances and quiddities of
hearsay and its thirteen exceptions, best evidence, parol evi-
dence (perhaps not a rule of evidence at all), opinion evidence,
leading questions, and such. I am ashamed to admit that not too
long ago I found myself seriously trying, with the parties, to
plumb the difference between past recollection recorded and
present recollection revived. I must admit that there was some
personal fun in it, but it was a disservice to the process. Imagine
the unspoken thoughts of the employees and supervisors in the
hearing room. Without intending to patronize them, I fear that
they must have thought that the representatives and I had taken
leave of our senses, and if they had, that would not be good. If
those for whom arbitration was established begin to feel that it
is being conducted more as a kind of exotic sport by and for the
parties’ representatives and the arbitrator, they will lose what-
ever faith they have developed in it over the years as their own
private system, in place of a strike or lockout, for settlement on
the merits of their problems under the agreement.

Thus, I let in nearly all that either party wants to have in and
largely for that reason alone. That, of course, is the cathartic
explanation for allowing more evidence in an arbitration record
than in some court records, those with a jury, but I don’t want
to pursue that now for, adequate though it is, it is not the best
reason for not adhering to the rules of evidence in arbitration.

Roberts: What better one can there be?

McDermott: The one that puts the burden on those who seek
to apply extra-contractual rules to the arbitration hearing. We
have agreed that when the agreement says that certain matters
may not be introduced, they are not. Aside from that, however,
not only do labor agreements not require adherence to the rules
of evidence, neither do the procedural rules of the appointing
agencies. So it is not just the wild-eyed, power-hungry arbitra-
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tors who are less than enamored of the rules of evidence in
arbitration. Other directly interested institutions are of the same
mind.

Roberts: But you said you had a better rule and then you
mentioned only a general, burden-of-proof principle.

McDermott: All right. The better reason is that the formal
rules of evidence deal entirely with stark admission/exclusion
alternatives. When all the arguments pro and con are said, a
ruling is made and the evidence is either in or out. That must
be why you feel such an affection for the rules of evidence. They
appeal to your all-or-nothing instincts.

The trouble with application of rules of evidence in arbitra-
tion is that they would only keep the evidence out or let it in,
and they give no help at all in selecting one of the many and
varying ways to assess its weight, if it be admitted—that is, as
carrying much, some, little, or no persuasiveness. That is where
the bind comes.

Look at the development of the rules of evidence. They
stemmed at least several centuries ago in large part from the
mistrust of English judges in the reasoning ability of English lay
jurors. Now, with the last name of McDermott and a first name
of Clare, after a country in Ireland, I am not one who is inclined
to dispute it when some Englishmen say that other Englishmen
cannot think straight. I never have had any trouble accepting
that.

Seriously, however, notice the gulf of difference between the
circumstances in which rules of evidence developed in court and
those of arbitration. What if the jurors could not think straight
in court? There are no jurors in arbitration. Thus, the lawyers’
thought, and the thought of those laymen who have become
more technical than lawyers, that the rules of evidence should
be easily transferred from court to arbitration is not sound. The
circumstances are not the same. I may agree that an English
juror cannot think straight, but it would be entirely different to
suggest that an Irish-American arbitrator, sitting with no jury,
could not think straight. Without a jury in arbitration, much of
the basis for the development and application of the rules of
evidence simply is not present.

Here is another example of the tendency of some of those who
want to apply the law in arbitration not fully understanding even
the way the law would operate in given circumstances. For in-
stance, a judge sitting without a jury is much less concerned with
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the importance of strict adherence to the rules of evidence than
he 1s when sitting with a jury. Therefore, those who want to
transfer the rules of evidence from court to arbitration, first,
should get straight what situations they are seeking to make
negotiable from one forum to another. If the judge, without a
jury, can let in much evidence and then treat it as persuasive or
not, why cannot an arbitrator do the same, sitting without a jury?

Roberts: Are you saying we should ignore the rules of evi-
dence in arbitration?

McDermott: Just about—or better yet, develop a rather chari-
table sense of relevancy and then work out arbitration rules for
deciding the proper weight to be given to evidence once it is in.
That’s what counts in any event. More often than not, at least
in my experience, the opponent of the evidence is not really so
concerned about the evidence’s coming in. He is more con-
cerned, should it come in, about the time he might have to spend
and the lengths he might have to go in order to dig up counter-
vailing proof. Thus, if the doubtful evidence were admitted, the
proponent would be satisfied, and if the opponent then were
told that, although the evidence is in, it will carry almost no
weight because it is only remotely relevant or because it is very
unpersuasive hearsay, then the opponent would be satisfied,
too. If the proponent thereafter were not successful on the mer-
its, he could blame it on the arbitrator’s stupidity, but he could
not say that the arbitrator did not even listen. And there is a
world of difference between those two positions—between los-
ing after full argument and losing after having been shut off
from making any argument because of rules that are not fully
understood even by 2ll lawyers and surely not by very many
employees or supervisors.

An arbitration system that followed the rules of evidence and
thus might have weeded out undeserved union claims or man-
agement defenses by refusing to hear them at all might reach the
right ultimate result, but I fear it quickly would lose the essential
support of men and mznagement, and that collective bargaining
relationship would be back in court or on the street, that is, on
strike or locked out. In contrast, an arbitration system that ad-
mitted almost all the evidence for those claims and defenses and
heard them on the merits and, after considering and explaining
the results under the terms of the labor agreement, reached the
very same answers, would, I think, be far superior and would
retain the respect of men and management.
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Roberts: Well, even though I might admit that some of that
sounds pretty good when you say it quickly enough, you must
run a “loose’ hearing, and I would fear that some of them would
never end, as I fear this dialogue never will end.

McDermott: Well, if you are going to get mean about it, I'm
going to stop. I will close by borrowing Jim Hill’s reply to a
similar accusation. I will say I am loose only when I am tight.

The burden of my argument here today is that litigation and
its formalistic trappings are for dead and dying relationships,
whereas arbitration is for living ones, and that it could be dan-
gerous to arbitration’s health if some practitioners were to suc-
ceed in transplanting techniques suitable to the law into arbitra-
tion, without very careful and critical analysis.



CHAPTER 2

v
THE ROLE OF LANGUAGE
IN ARBITRATION

BRUGE FRASER*

During the past few months, in preparing for this opportunity
to address the 33rd Annual Meeting of the National Academy
of Arbitrators, I have been talking with many of you about the
role of language in arbitration. Each of you has argued that
language is very important in your work, and each of you has,
in turn, volunteered suggestions concerning in what ways you
believe language plays a crucial role.

Obviously I can’t address each of your suggestions. What I
would like to do, however, is discuss with you three main areas
which I, from my perspective as a researcher of language and an
observer of arbitration, see language playing a significant role.

Part of what I say here will be obvious to some of you. After
attending several dozen hearings over the last year with differ-
ent arbitrators, it becomes clear that i1ssues of language arise in
slightly different forms over and over again. However, I hope
that most of what I have to say will provide you with an ex-
panded view of the role of language and with more specific
information on how it relates to the arbitration process.

I will discuss three areas: the language of the grievance, the
language of the hearing, and the language of the decision. I will
dwell only briefly on the first area since it is probably the best
known to most of you. I will concentrate primarily on the second
area, the language of the hearing, since it is in this area that I
believe language plays a most important and subtle role. I will
outline the issues of the third area, the language of the decision,
but will not go into any detail, primarily because there is very
little research to report at the present time.

*Professor of Linguistics, Boston University, Boston, Mass.
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The Language of the Grievance

Let us turn then to the first area, the language of the griev-
ance. Here we have as the issue the particular terms of language
found in the contract or in the statement of the grievance issue
itself. In short, what we are concerned with is the language as
it exists prior to the hearing itself; for example, the contract
language or the statement of the issue. As one arbitrator com-
mented to me, “It’s often the careless or thoughtless use of
words that creates many of these grievances, not the actions of
the parties themselves.” We might highlight the problem by
referring to a conversation between Alice and Humpty Dumpty
in Lewis Carroll’s Through the Looking Glass:

“‘When I use a word,” Humpty Dumpty said in a rather scornful
tone, ‘it means just what I choose it to mean—neither more nor less.’
‘“ “The question is,’ said Alice, ‘whether you can make words mean
so many different things.’

“h‘The ]ue§tion is,” said Humpty Dumpty, ‘which is to be master—
that’s all.”’

Though many of us might share the confidence expressed by
Humpty Dumpty—that we control word meaning rather than
the reverse—I suspect that reality dictates otherwise.
Consider, for example, a contract provision which reads in
part that ““. . | seven days after the posting of a position, the
employer may fill the vacant position.” On its face, this appears
to pose no challenge. However, a hard look at this clause and
the functions of the “may’’ will reveal that it can be interpreted
as indicating (1) that after seven days there is some greater than
zero probability that the employer will fill the position; (2) that
after seven days the employer will face no union challenge if it
fills the position; or (3) (analogous to the use of “may” in ‘“You
may go to your room this instant,” spoken to a child) that after
the seven days of posting, the employer is obligated to fill the
position. Each of these positions was argued in one case, and the
arbitrator was obliged to wade through a brief containing five
pages of citations from various dictionaries and learned sources
commenting on the various interpretations of ‘“may.”
Consider as a second example a case of a flight attendant
grievant discharged for stealing liquor, who states that “I will
admit I stole the liquor if I can have my job back.” Was this an
admission? A confession? Was this an offer of a settlement? If
so, was there any consideration involved? Would it be fair to
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argue that the loss of reputation sustained by an admission of
theft was sufficient consideration for her utterance to count as
a legitimate offer of settlemient? What if, instead of the state-
ment quoted above, she had indicated a consideration by saying,
“I will admit I stole the liquor if I can be reinstated with a loss
of back pay”’? One main issue underlying the questions I hayve
posed here is my suspicion that what counts as an admission, a
confession, or an offer of settlement will differ substantively
among those who rely on the legal definition, those who have
dealt with the arbitration process over a period of time, and
those speakers of ordinary language who are now entering the
arbitration lists.

As a final example, consider the case of an employee who was
discharged for threatening his immediate supervisor with physi-
cal violence based, in part, on his having been heard to say as
he left the scene of the confrontation, “‘I know where you live!”
Of course, the quoted utterance could have been intended as a
threat, but we all make statements occasionally which could
convey a threatening intent if the hearer wishes to hear it that
way. Sometimes we are only joking; sometimes we are serious
about the threat; sometimes we are serious for the moment, yet
have absolutely no intention whatsoever of carrying out any
subsequent action. And sometimes we don’t intend a threat at
all, merely a warning, or perhaps we aren’t even sure that we
meant anything other than that we were angry and felt the need
to express it.

Threats can be a very serious kind of language use, and there
are a number of statutes that deal directly with them. Perhaps
the most notable is that concerned with threats to the President.
Statute 18 U.S.C. 871(a) (1970), initially passed in 1917, pro-
vides penalties for anyone who knowingly and willfully makes
any threat against the President. The position taken most often
by the courts was established in Ragansky v. United States,? as
tollows:

“A threat is knowingly made if the maker of it comprehends the
meaning of the words uttered by him. . . . And a threat is willfully
made if, in addition to comprehending the meaning of his words, the
maker voluntarily and intentionally utters them as the declaration of
an apparent intention to carry them into execution.”

1253 F. 643 (7th Cir. 1918).
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Under this standard, there is no need to prove that the defend-
ant intentled to carry out his threat, or even that the defendant
had any :ort of bad purpose in making the statement which
could rezsonably be understood as threatening.

More ecently, in Roy v. United States,? the court decided
that the requirement of willfulness is met if the defendant inten-
tionally makes a statement *“ . . . in a context or under such
circumstances wherein a reasonable person would foresee
that the staiement would be interpreted by those to whom
the maker coramunicates the statement as a serious expression
of an intention to inflict bodily harm . . . and that the state-
ment not be the result of mistake, duress, or coercion.” The
view here is that the defendant need not intend to execute his
or her threat or entertain any bad purpose in order to violate
871(a).

In one notable case, \Watts v. United States,® an individual said,
“If they ever make me carry a rifle, the first person I want in my
sights 1s LB].” He was criginally convicted of threatening the
President, but later the Siipreme Court reversed the conviction,
saving that this statemert was a form of crude political hyper-
bole and, therefore, protected under the First Amendment. One
wonders to what exten’, putative threats in the workplace enjoy
the same hyperbolic latitude.

Through ail of thi, the Court left unresolved what is to count
as a true threat as well as what constitutes willfulness. The Court
has not made clear whether speakers must be understood as
making a joke or hyperbole, or whether they may simply have
intended to make a joke or hyperbole in order for their speech
to be protected. If the Court’s decision is interpreted to mean
that the speaker must be understood as joking or exaggerating,
there is really no substantive difference between the Watts stan-
dard and the original formulation in Ragansky. If, on the other
hand, Watts is interpreted to mean that an utterance is protected
speech and outside the statute if the speaker intended it to be
a joke or exaggeration, regardless of the way it was understood,
the interpretation that a particular utterance falls within tue
statute whenever it would be reasonably understood as a threat
has serious problems.

A further complication arose in the case of United States v.

2416 F.2d 874 (9th Cir. 1969).
3394 U.S. 705 (1969), rev’g 402 F.2d 676 (D.C.Cir. 1968).
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Patillo,* where a guard at a naval shipyard had told a fellow
guard that he would “take care of Nixon personally.” Here the
court, in reversing the conviction of the guard, drew a distinc-
tion between threats where communication to the President was
intended and where it was not intended, holding that where
communication of the true threat is not intended to be commu-
nication to the threatened party (here, the President), the threat
can form a basis for conviction only if made with a present intent
to actually do injury.

I have somewhat belabored the background legal struggle to
come to grips with the notion of a threat and the grounds for
its knowing and willful commission because I see it to be but
representative of many terms-of-the-art that pervade grievance
i1ssues today: threats, insubordination, an offer, sexual harass-
ment, seniority, and the like. To the extent to which arbitration
is moving from the comfortable, albeit effective, process of fa-
miliar faces dealing with familiar problems to new, legally
trained advocates, unfamiliar with both the arbitrators and each
other, the more conflict I envision on what these words, so
familiar to the arbitration history, are going to mean. Will the
interpretation from case law prevail? Will the advocates defer to
the tried wisdom of the arbitrator? Will the interested parties
insist on imposing their own, relatively untested interpretations
of these terms on the process? I surely cannot hazard an in-
formed guess, but the controversy I have observed over such
issues suggests that when we encounter a word, it does not mean
what we choose it to mean, neither more nor less.

The Language of the Hearing

My second area of concern in this paper is what I have called
the language of the hearing. The focus here lies principally with
the reliability of witnesses as they attempt to communicate to the
arbitrator the sense and details of past events that they have
seen, heard, or experienced in some way. It is my purpose in this
discussion to create in you a sense of disquiet, to convince you
that there 1s a serious risk in placing great reliability on the
accuracy of a single given witness.

To begin, we should recognize that even the finest citizen is

.

4431 F.2d 293 (4th Cir. 1970).
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frequently guilty of avoiding the truth, quite deliberately and
consciously. One hears statements such as “I'm fine, thank
you,” “That’s a lovely new dress; it looks fantastic on you,”
“Your paper was very interesting,”” “The check is in the mail,”
and “I am not a crook.” The list can (and does) go on indefi-
nitely. It is not that we always evade, equivocate, prevaricate,
and downright lie without social repercussions; it is just that in
certain situations such representation is quite acceptable and
expected. (One doesn’t respond to a greeting with “I'm terrible,
I was sick last night” or “I have this pain right here.”’) During
testimony, however, the ground rules permit absolutely no
straying from the narrow truth.

For purposes of this discussion, I will exclude from considera-
tion those witnesses who deliberately and intentionally create
testimony which they believe deviates from the truth. There is
very little I, as a linguist, can say about them.

I think we can best discuss the reliability of witness testimony
by considering the transformation of facts that takes place be-
tween the actual occurrence of an event and its communication
to the arbitrator. I will refer to the event itself as being com-
posed of real facts—actions that did in fact occur with some
structure and in some particular sequence. These are the facts
we would observe were we to have available an instant replay
such as that used to second-guess football referees.

However, when we experience an event, we do not record in
our memory these real facts as a video recorder would. The
Greek historian Thucydides, writing in the Fifth Century B.C.,
pointed out part of the difficulty when he wrote about gathering
information: “The task was a laborious one because eye wit-
nesses of the same occurrence gave different accounts as they
remembered or were interested in the action of one side or
another.” More recently Justice Cardozo (1921) echoed this
point when he stated, “We may try to see things as objectively
as we please. Nonetheless, we can never see them with any eyes
except our own.” We impose our own, and sometime unique,
filter to the data that impinge on our sensory organs, thereby
providing us with what we may call a set of perceived facts in order
to construct the event for memory.

One way of characterizing this perceptual filter is to recognize
that most of us, with the exception of those few (if any) individu-
als with total recall, organize events we experience into large,
general categories from which the details flow in later recoiiec-
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tion. One does not attend to details, especially small unfamiliar
details, much less recast them accurately days or weeks later,
without deriving them from some general categories in which
they have been stored. For example, if you observe a man read-
ing the mail on the supervisor’s desk, the likelihood is that you
will perceive the sex of the individual and not the height, weight,
or complexion, and will, if queried on these, provide details that
characterize your view of the average man, held in memory long
before you ever observed the mail event,

To be sure, the real and perceived facts are often identical. A
witness is unlikely to fail to identify that it was his supervisor who
was arguing with a fellow employee, or that it was a mail truck
rather than a motorcycle that struck him in the company parking
lot. In such cases where the facts in question are thoroughly
familiar to the witness and/or the facts are uniquely distinguish-
able from any competing facts, there is certainly little reason to
doubt a witness who testifies immediately after the event oc-
curred.

But we must consider the more frequent case of testimony
where the witness is being asked to remember exactly where the
grievant was standing, what he said, whether the phone call
came before or after the argument, whether the supervisor lit
the cigarette before or after he entered the paint shop, whether
there was a pile of mail on the dashboard of the truck, whether
there was any snow or ice on the ground on the day in question,
and the like. Here we are not dealing with sets of real facts, or
even the set of perceived facts, but with a set of retained facts—
the reconstruction of the event after some period of time. Many
factors can influence the congruence between perceived and
retained facts, some of which we will detail below.

Finally, in testifying, the witnesses are asked to reconstruct
the event for the arbitrator, and in doing so, they attempt to
communicate to the arbitrator their recollection of the event.
Here we are dealing with yet a fourth set of facts: communicated
facts. As I shall indicate below, the arbitrator interacts in impor-
tant and often nonobvious ways to assist in transforming re-
tained facts into a different final set of communicated facts.

Let us discuss each of these four sets of facts in turn to get a
sense of how each arises and may be transformed into the suc-
ceeding set. I must stress at the outset that I am reporting on
research results—albeit fine examples of empirical research, but
subject nevertheless to the criticism that they do not reflect what
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actually occurs in the real world when people do indeed observe
an event, try to remember it, and later testify about what they
saw or heard. I don’t think this should deter us from the exami-
nation, however, since the research results suggest the corre-
spondence of real facts to communicated facts is remarkably
poor. Moreover, recent work by Sanders and Warwick (1980),
which I will report on below, suggests that the validity of the
research is really quite gocd.

Turning to the set of real facts, we can point to certain aspects
of an event which, independent of the nature of the witness, can
influence the ability of the witness to report accurately. Some of
these are obvious and reflect common sense. The more time a
person has to look at a face, for example, the more reliable the
person will be in recognizing that face from among others and
in recalling specific details. Frequency of the event is another
aspect. The more times a person observes an event, the more
likely he is to report the details accurately. Salience of the event
is another common-sense aspect that plays a role in accurate
recall. If there is something special or unusual about an event,
you are much more likely to attend to it and its surrounding
details than if the event is commonplace. For example, if a
grievant at the hearing is wearing a yellow shirt with a purple tie,
you will be likely to remember and perhaps comment on this.
On the other hand, even though you have looked at the tele-
phone countless times, it is unlikely that you can recall which
letters are associated with each of the ten digits or, even more
telling, which letters are missing. Significantly, although one
might argue that a face of a racial type other than that of the
witness is different and the witness would be more apt to attend
to these details, just the reverse occurs. Whites are relatively
poor at identifying black as opposed to other white faces, and
vice versa. Moreover, it is not surprising that what counts as a
highly salient aspect of an event often differs for men and
women (Powers et al. 1979).

Less obvious is the relative ease with which a type of fact is
recalled. Is the witness being asked to remember the height of
an individual, his weight, the speed of an automobile, the details
of a conversation, or the location of the pickets outside a fac-
tory? Different types of facts are not equally easy to perceive and
recall, though it is difficult to set down any firm rules.

In 1895 Cattell asked his students a variety of ordinary ques-
tions whose answers they might be expected to know—for ex-
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ample, “What was the weather a week ago today?” He con-
cluded, “It seems that the average man cannot state much better
what the weather was a week ago than what it will be a week
hence.” He found that students divided about equally on
whether a horse stands with its tail to the wind (it does) or
whether apple seeds point away from the stem (they don’t), and
that they were consistently low in estimating weight or time,
while high in estimating distance.

More recently Marshall (1969) asked Air Force personnel to
estimate the speed of a moving automobile. They knew in ad-
vance that they would have to provide this information; yet
estimates ranged from 10 to 50 mph, when in fact the car was
moving at only 12 miles per hour. Bookhout et al. (1975) staged
an assault by a distraught student on a professor in front of 141
witnesses. While the attack lasted only 34 seconds, the average
time reflected in the sworn statements from witnesses was 81
seconds—an error of nearly two and one-half times. Finally,
Johnson and Scott (1976) had subjects for an experiment, who
were waiting in a room, overhear a violent argument nearby.
Suddenly one of the arguers came into the subjects’ room and
then left, having spent about four seconds with them. Male
subjects estimated the duration to be seven seconds, while
females reported the time as 25 seconds. Clearly, witnesses tend
to greatly overestimate the duration of an event. Estimates of
height, weight, and color also vary widely, but not consistently
in one direction. One must conclude, however, that reliability is
very low,

More variable, and perhaps more crucial to an accurate set of
perceptual facts, are what I will call witness factors: those aspects
of the witness that influence the initial construction of the event
in memory. I will discuss but a few.

The first of these involves the stress felt by the witness when
perceiving an event. The general tendency, first noted in 1908
by Yerkes and Dodson, is that strong motivational states such as
stress facilitate learning and, hence, recall up to a point, after
which additional stress causes a deterioration. In short, percep-
tion is most effective at some moderate level of arousal. The
difficulty, however, lies in identifying what this moderate level
is for a given witness and whether the witness was enjoying this
level during the observation of the incident at issue. Moreover,
certain categorical facts, such as the race of a participant in an
incident, is more likely to be remembered under heavy stress
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than is a fact with internal structure, such as the participant’s
phone number. One result of increased stress is the narrowing
of focus by the witness. Work by Easterbrook (1959) suggests,
for example, that if there is one aspect of an incident that is
particularly salient, such as a gun, a video portapak for record-
ing activities, or unusual attire, this may receive most of the
witness’s attention to the detriment of many other details.

A second witness factor that plays an important role in witness
perceptions is what I will call social expectations. Simply put,
these are stereotypes an individual holds—fairly or not—about
a social group or social behavior. Generalizations, such as “Ger-
mans are dogmatic,” “Blacks are promiscuous,” *“‘Scots are
thrifty,” “British are up-tight,” ““Academics are intelligent,” and
“Arbitrators are . . .,” are often widely accepted, often grossly
inaccurate, but frequently relied upon.

A classic investigation of this phenomenon is that of Allport
and Postman (1947) who showed a subject a picture that con-
tained many details. Relevant is the fact that one of the individu-
als in the picture was a black man dressed in a three-piece suit
facing a white man, casually dressed but gesturing with one
hand and carrying a straight razor in the other. This first subject
was asked to describe the picture to a second, the second to a
third, and so on until the sixth subject described the picture to
the experimenter. The majority of the sixth subjects, drawn
from many walks of life, reported that the black man was bran-
dishing the razor, threatening the white man.

Another factor that plays a role in reliability is the witness’s
expectations based on past experiences: if it is usually one way,
it probably is this time. As Allport and Postman comment,
“Things are perceived and remembered as they usually are.
Thus a drugstore situated in the middle of a block . . . moves
up to the corner of two streets and becomes the familiar ‘corner
drugstore.” A Red Cross ambulance is said to carry medical
supplies rather than explosives, because it ought to be carrying
medical supplies. The kilometers on the signposts are changed
into miles, since Americans are accustomed to having distance
indicated in miles” (p. 62).

In a later experiment, Bruner and Postman (1949) showed
subjects an arrangement of 12 playing cards—12 aces from all
four suits—and asked for a report. After glancing briefly, most
subjects reported that they saw three aces of spades. In reality,
there were five aces of spades, but two had been colored red.
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Some subjects, aware of this deviation from their expectations,
reported the colored aces as “‘purple” or “rusty black.” Clearly,
the subjects’ behavior “can be described as resistances to the
recognition of the unexpected or the incongruous” (p. 222).

As a final factor in witness perception, we can consider per-
sonal bias, truly a difficult aspect to assess. If the witness has a
low opinion of women, a female grievant may be seen as nega-
tive rather than neutral; if the witness feels hostility toward the
employer, he will be less likely to perceive an event in an objec-
tive way.

Hastorf and Cantrill (1954) showed a film of the hard-fought
1951 Dartmouth-Princeton football game to students from each
campus and asked them to note any infractions (there were
numerous) and their nature. Princeton students saw Dartmouth
players make more than twice as many infractions as their own
team, and the Dartmouth infractions were seen as more flagrant.
Dartmouth students saw the frequency of infractions as about
equal, but with the Princeton violations being more flagrant.
(Incidentally, Princeton won.) To cite but one final example of
personal bias, Allport (1958) showed a dispiay of photographs
of women’s faces to a group of male subjects with the instruction
that they rate them on positive feelings toward each. Some time
later, the same photos were shown to the same subjects for
evaluation, but with the added condition that the ethnic back-
ground (e.g., Jewish, Italian, Polish, British) was indicated for
each. The results were strikingly different.

Moving on, we now want to consider the third construction of
the event, the retained set of facts. One might assume that the
set of facts available after a period of time is influenced only by
a general loss of memory. After all, there is ample evidence that
recall of detail deteriorates rapidly with time. Shepard (1967),
for example, tested subjects for recognition of pictures after
intervals of two hours, three days, one week, and four months.
While many subjects evidenced a 100 percent recognition after
two hours, the average was 57 percent after four months. This
is about at the level of chance—simply guessing.

But time is not the only factor influencing retention. Foremost
among these others is the postevent information to which a
witness is subjected. It is quite common, for example, for wit-
nesses to discuss an event shortly after it has occurred, particu-
larly if the incident is recognized as significant. What was ini-
tially perceived by a witness as a casual gesture may well become
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a threatening one if fellow witnesses have seen it that way. I have
heard an early witness testify to icy, treacherous, snow-covered
walks on the day in question, while a later witness, having heard
this testimony, disowned his first-step statement describing a
nearly snowless walk to conform.

Loftus and Palmer (1974) had subjects watch a series of film
clips of car collisions and then asked them a series of questions,
one of which concerned the speed of the moving car. For one
group, the question was, “How fast was the first car going when
it smashed into the second?” For the other group, the verb
“smashed”” was replaced with “hit.”” A week later the two groups
were asked another series of questions, one of which was, “Did
you see any broken glass?2” Twice the number of subjects whose
original question about speed included the word “smashed”
reported glass, compared to those whose original question in-
cluded “hit.” (There was no broken glass.) Almost any object
can be (and has been) introduced into a set of facts, particularly
if it is consistent with the witness’s overall reconstruction of the
event. Even facts at variance with the reconstruction will be
integrated with sufficient motivation (e.g., the broken-glass case
above).

Of course, in most of these cases, the arbitrator has no way
of knowing what information has been provided to a witness
following an event, or in preparation for the hearing, and under
what conditions. Loftus et al. (1978) suggest:

“In general, longer retention intervals lead to worse performance;
consistent information (provided post event to the witness) im-

roves performance and misleading information hinders it; and mis-
eading information that is given immediately after an event has less
of an impact on memory than misleading information that is delayed
until just prior to the test [testimony]" (p. 67).

Interestingly, the introduction of postevent information can
influence a witness’s subjective reaction to an event: noisy
events can become quiet; violent events can become retained as
relatively placid; passive participants can be recalled as aggres-
sive. In addition, nonverbal cues to the beliefs of one party may
influence a witness: the length of a gaze, the degree of confi-
dence evidenced by one witness, or the demeanor of the person
taking the information have all been shown to contribute to the
retained reconstruction of an event. Finally, just as a high fre-
quency of an event can usually insure a more accurate recollec-
tion, the more often a witness is asked to recount his version of
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an event, the more confidence he gains in the “truth” of his
version.

From the above it should be clear that the experimental re-
search indicates that eyewitness errors are prevalent; anecdotal
accounts suggest that real-life eyewitness errors occur more
often than not. Unfortunately, we do not know yet the extent to
which this and similar research actually mirrors what happens
under actual, real-life circumstances.

On the one hand, the experimental error rates may reflect a
greater willingness of witnesses to make judgments in research
situations than under conditions of a true incident—for exam-
ple, in the company manager’s office or even in a police station,
The fact that one agrees to be a witness usually entails the
commitment to spend additional time in court, and certainly the
problem of living with fellow employees on & day-to-day basis,
whether or not the person you identity is ultimately found guilty.
Under experimental conditions, no such involvement is felt. In
addition, in a real situation a mistake can cost another dearly; in
the experimental condition, the only effect is the level of signifi-
cance reported in the result section of the forthcoming paper.
Finally, there is a long precedent for witnesses to avoid testifying
in actual cases, sometimes by conveniently forgetting what they
saw. Such a position would not be appropriate in an experimen-
tal situation. In short, there is every reason to participate in the
experimental situation, and this may contribute substantively to
the high rate of errors.

On the other hand, one might take the position that the inci-
dence of errors is as high or even higher in the real as opposed
to experimental situations. The level of anxiety created in a real
situation might lead to impaired perception and/or recollection,
while this is highly unlikely in the experimental paradigm. Sec-
ond, the number of influenicing variables in a real situation may
combine to bias the perception of the witness; for example, the
very presence of a large automatic revolver has been shown to
detract seriously from the ability of witnesses in robbery situa-
tions to recall general physical characteristics of the thief. Ex-
periments are designed to reduce to a minimum any extraneous
variables. Finally, witnesses in real situations surely appreciate
that their testimony is crucial to the outcome of any given pro-
ceeding. Why else would anyone bother asking them to testify?
Consequently, they might very well attempt to provide a thor-
ough account of what they saw or heard, filling in with plausible
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details that they couldn’t quite remember beforehand. No wit-
ness under oath and before colleagues wants to admit that he
can’t remember which door the grievant entered by, whether the
phone call from the supervisor came before or after the grievant
had left, or what exactly the grievant said as he threw the key
down on the desk and stalked out of the room.

It seems clear that there is a serious need for a careful exami-
nation of the relationship between the type and frequency of
errors in experimental conditions and real situations. Unfortu-
nately, at the moment we do not have the information to draw
any conclusions on this issue, with the exception of a very recent
paper by Sanders and Warwick (1980) which does present the
results of an experiment in which all the judges viewed the act
of cheating on a scholarship examination. Half of the judges
were told the cheating was just part of the experiment and were
asked detailed eyewitness questions; the other half were led to
believe that the cheating was real and unanticipated, and they
were asked the same questions, having been told that if they
could identify the cheater in the lineup shown to them, they
would go with the experimenter to the dean of the college,
confront the cheater, and participate in his removal from the
competition. There were no important differences in any aspect
of the ability of the two groups to remember any details of the
situation nor in their ability to identify the cheater. This is, of
course, not conclusive, but it does suggest that empirical re-
search may have a high predictive value. If so, one must be even
more skeptical of relying on the accuracy of single eyewitnesses
testifying on details.

We now turn to the fourth and final set of facts—the facts
communicated by a witness to the arbitrator. There are two
parts to this final transformation: what set of facts the witness
attempts to communicate, and what reconstruction of the event
the arbitrator makes of them.

There are at least three aspects of witness interrogation that
play a role in what facts are presented. First among these is the
type of retrieval requested of the witness. In general, if a witness
is asked narrative questions (‘““Tell us what happened”), the
report is more accurate but with considerably less detail than if
he were asked for a yes/no answer (“Did you see the picket
line?”). Clearly, more errors occur when witnesses are forced to
decide on details than when they decide which details to pro-
vide. Psychologists seem to agree that if both completeness and
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accuracy are sought, the narrative approach to questioning
should come first. This is particularly relevant in light of the
previous discussion in which we noted that postevent informa-
tion could alter the retained information. Suppose, for example,
that a witness decided his recollection of a conversation between
the grievant and his superior would be in a narrative form and
he is then asked, “Did you smell alcohol on the grievant’s
breath?”” If he did recall this, but had neglected to mention it in
his narrative report, he can fairly report it now. But if the witness
has been initially asked, *‘Did you smell alcohol on the grievant’s
breath?’” he is certainly now likely in a subsequent narrative
account to recall an earlier consideration of alcohol and include
it now as a fact.

The way a question is put to a witness is also crucial in deter-
mining what fact is elicited. I have already mentioned research
that showed that the use of “smash” in questioning witnesses to
an automobile collision creates broken glass when none existed.
Relevant here 1s the fact that the estimate of the speed for the
“smashed” subject was more than 25 percent higher than for the
“hit” subject! Similarly, if you ask a witness “How tall?”’ or
“How heavy?” or “How large?” instead of “How short?” or
“How hight?” or “How small?”’ you are establishing a different
frame of reference for the answer. Loftus (1979) reports that she
asked about the frequency of headaches in two ways: “Do you
get headaches frequently and, if so, how often” and “Do you get
headaches occasionally and, if so, how often?” The “frequent”
respondents reported an average of 2.2 headaches a week, while
the “occasional” respondents had only 0.7 headaches weekly.
To ask ““How often did he bring food to the immates? Every day?
Once a week? Once a month?” sets up different expectation for
an acceptable answer from ‘“How often did he bring food to the
inmates? Daily? Several times a day? Continuously?” Though
such questions might not be objected to during a hearing, they
are clearly leading in a very subtle way.

Or consider the alternate ways of asking about a stack of mail:
“Did you see any letters on the desk?” or “Did you see a bunch
of letters on the desk?” or “Did you see the bunch of letters on
the desk?” The first question leaves open the existence of let-
ters, more or less a bunch. The second implies that there was
a bunch of letters and there is good reason to think they were
on the desk; it does not, however, commit the questioner to their
being there. The third form, using “the,” requires the response
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to deal with the questioner’s commitment to the presence of a
bunch of letters on the desk. If the advocate “believes” the
letters to be there, the witness who answers “no” is taking an
opposing position. Even if the third question were used but
objected to, the implication of the letters being there has been
made.

In addition to the above issues concerning the type of ques-
tion asked, and the words used to introduce certain inferences
by the listener, one hears questions which seem quite straight-
forward but are deceptively complex, and hence the answer
elicited is potentially misleading. This might be even more the
case when the witness is relatively inexperienced in dealing with
arbitration hearings. One instance reported to me concerned
the management counsel questioning the union shop steward.
He asked, “Is it not true that the proposal is inconsistent with
past practices?”’ to which the witness quickly replied “No.” If the
questioning had stopped there, or turned to another topic, the
impression would be left that the proposal at issue was consist-
ent with past practice. However, the advocate, for whatever his
reasons, pursued the questioning with “Was the proposal con-
sistent with past practice?”’ to which the witness gave, again, a
confident “No.” The point here is not that witnesses, particu-
larly inexperienced ones, are likely to give conflicting and false
testimony, but that it is very difficult to determine from a single
question, certainly a question which has several negatives or
which has an imbedded conditional clause (e.g., “Was there any
—if you can recall whether or not you were there on the day—
mail lying on the table when you arrived at work?”’), whether the
witness has fully understood what information the advocate in-
tends to elicit.

The third aspect of witness interrogation involves the identity
of the questioner, in particular the degree of status and author-
ity he enjoys. Marshall (1969) found that when narrative reports
of an incident were presented in front of a high-status person,
the reports were consistently longer, although their accuracy did
not differ. Marquis et al. (1972) looked at a different but related
issue: To what extent does a supportive questioner lead to a
more accurate or complete report by a witness? Interestingly,
they found that although a suggestive questioner—one who
nodded affirmatively, smiled, leaned toward the witness—did
create a more favorable and positive attitude on the part of the
witness toward the interview, accuracy and completeness did
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not change significantly as a function of the questioner’s de-
meanor.

Let us now turn to the second part of what is communicated
by a witness to an arbitrator. Here we are concerned with the
perceptual filter imposed by the arbitrator on the entire presen-
tation. Both the verbal and nonverbal performance of a witness
play an important role in which data are actually internalized by
the arbitrator as the facts from which he or she must now recon-
struct the event. I shall look at nonverbal factors first.

Nonverbal Factors

Nonverbal communication is best viewed as characteristically
augmenting or perhaps modulating the verbal message. The
speaker is making an important positive point and shows a smile,
leans forward, and gestures widely with his hand. The point is
silently emphasized by his body language. There are, of course,
examples we might point to where nonverbal communication is
greatly at variance with the verbal message; these, however,
seem to occur in cases where the speaker is under considerable
stress or suffers from certain psychological difficulties. Relevant
for our purposes here, however, are those cases where the ver-
bal and nonverbal messages are somewhat in conflict—for ex-
ample, the speaker who is testifying on an important factual
point and at the crucial moment looks down or away, suggesting
perhaps to the hearer a lack of sincerity; or the witness who
presents the details of an industrial accident in which the griev-
ant was injured, but who has a smile, perhaps really a smirk,
throughout the entire testimony; or the grievant, discharged for
habitual tardiness, who testifies that he had a second job that
sometimes finished late, that this job was necessary for him to
meet the expenses of his wife and family, but who appears at the
hearing dressed in a three-piece suit, Gucci shoes, and a Cartier
watch; or the witness who asserts repeatedly under oath that he
did not light up a cigarette in the pat shop, contrary to earlier
testimony, but who chain-smokes throughout the hearing and
whose fore and middle fingers show yellow nicotine stains.

It is probably safe to say that one can seldom make any defi-
nite generalizations about these and hundreds of other conflict-
ing situations that arise in a hearing or, for that matter, in our
everyday social intercourse. We often ignore the conflicts, par-
ticularly under the pressure to act or respond; or if we do take
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note of them, we quickly make some decision with respect to
how they fit into the emerging or former picture of the person
we are dealing with and then go on about our business. Unfortu-
nately, it is all too easy to permit ourselves to draw conclusions
that are based on inaccurate information, or inaccurate stereo-
types.

A variety of studies have been carried out involving what
aspects of nonverbal communication are more indicative of the
speaker who is trying to conceal information. The most notable
is that by Ekman and Friesen (1969) who have studied what
kinds of body movement are more allied with the misinforming
verbal message. If there is any conflict, they contend that ob-
servers are likely to catch the “true” message by attending more
to the body than to the head and face cues. (This, of course,
might be difficult at a hearing, particularly when the arbitrator
is involved in note-taking.) Facial movements, analogous to
speech, are more consciously controlled and will “leak” less
information than will other parts of the body. They suggest that
the legs and the feet are the most informing limbs, and con-
clude:

“The availability of leakage and deception clues reverses the pattern
described for differences in sending capacity, internal feedback, and
external feedback. The worst sender, the legs/feet, is also the last
responded to and the least within ego’s awareness and thus a good
source of leakage and deception clues. The best sender, the face, is
most closely watched by all, most carefully monitored by ego, most
subject to inhibition and dissimulation, and thus the most confusing
source of information during deception; apart from micro expres-
sion it is not 2 major source of leakage and deception clues. The
hands are intermediate on both counts, as a source of leakage and
in regard to sending capacity and internal and external feedback”

(p. 100).

The main point I wish to make is that not only do we find some
conflict between the perceived verbal and nonverbal message
and often do not recognize why we feel that something is
“wrong,” but we usually forge ahead and draw a conclusion. Let
me use an extreme example to make my point. Krout (1942)
studied a variety of emotions and the conventional postures that
different cultural groups assume to convey them. He claimed,
for example, that Americans are relatively unlikely to show hu-
mility in any guise (whether this is true today I leave unad-
dressed), but suggested that should they seek to do so, they
might utilize a slight downward tilt of the head and a lowering
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of the eyes. Chinese, on the other hand, would join hands over
the head and look down (signifying “I submit with tired hands”),
Congolese might stretch the hands toward the person and strike
them together, Sumatrans might bow while putting the hands
between those of the other person and lifting them to the fore-
head, while Botokans often throw themselves on their backs, roll
from side to side, and slap the outside of their thighs. Whatever
the culture, there are greater or lesser differences that may be
totally uninterpretable, or interpreted as one might a strictly
American gesture. A belch after a good meal in Japan, for exam-
ple, signifies the diner’s great satisfaction; an American hostess
would make a very different inference.

To get a feeling of how verbal and nonverbal communication
can create dissonance, one need only go to a French movie in
which the dialogue is a specially taped version of the script in
English read by native English-speakers. Although the English
words are timed and even shaped to fit the ip movement of the
French actors, they do not accord with the total body gloss as
represented by facial expressions, gestures, and posture. French
actors, for example, are seen gesturing in the tight restricted
French manner while seeming to say English words that require
broad loose gestures. Observers often feel amused or irritated,
but the case of the imbalance 1s so subtle that few are able to
identify the source of their irritation.

Far more subtle, though yet crucial, cues arise when the
speakers are Americans but from differing subcultures or social
groups. Eye contact between two white middle-class Americans
is fairly well defined: Speakers make contact with the eyes of the
hearer for about a second or two, then look away as they talk,
periodically returning to reestablish eye contact, then moving
away again, and so forth. The hearer, however, ordinarily keeps
his eyes on the speaker, ever ready for the return of eye contact
to assure the speaker that he is a good listener. If the hearer is
looking away when the speaker attempts recontact, the speaker
assumes the hearer is disinterested and will often pause until
contact is reestablished or will terminate the conversation. One
needs only to try to carry on a conversation with another person
who 1s wearing dark glasses to appreciate the nature of the cues
given off by the eyes.

Davis (1975) and LaFrance and Mayo (1978), among others,
suggest that the eye behavior patterns differ in important ways
among the subcultures of native Americans. For example, peo-
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ple maintain less eye contact in poor black families than in
middle-class white families, but with no less respect for the
speaker nor less attention to the content of the conversation. In
some cases, black adolescents have been observed to reverse the
pattern of who looks at whom, when, and for how long. Whereas
white middle-class children are taught to “look me in the eye
when I'm talking to you,” black and Hispanic American children
are often instructed to look down in the face of authority. This
age gesture is taken within these groups as a sign of deference,
not a furtive avoidance signal. The point I am making is that an
eye-contact pattern may simply be one that is different from that
of the speaker and little significance may be fairly attributed to
it. It may mean that the speaker is lying through his teeth and
is anxious about the possibility of being caught doing it; equally,
it might reflect the social norms prevalent in the subculture of
the speaker; or it might signify something else. In any case, it is
highly unlikely that the arbitrator can find out which of these
obtains.

As a final point on the influence of eyes in nonverbal commu-
nication, Argygle (1975) writes of research by Hess in which he
observed that when people look at something that is pleasing to
them, their pupils dilate measurably; conversely, when they re-
gard something that is displeasing or repugnant, their pupils
constrict. Curiously, people appear to respond to pupil size
when they interact with each cther conversationally, albeit at an
unconscious level. Hess showed a display of photographs, in-
cluding two of the same pretty model, to a group of male sub-
jects. However, in one of the photos, the pupils of the model had
been enlarged through a retouching process. The response of
the male judges, as indicated by the increase in their own pupil
size, was more than twice as positive to the picture of the girl
with the dilated pupils.

Smiling, a sign of pleasure and contentment in Anglo culture,
is not appropriate under conditions of duress. We do not expect
to find a student smiling during a particularly difficult examina-
tion or a witness smiling when he is being cross-examined and
clearly being caught in contradictory testimony. Yet smiles
under both sets of conditions would not be surprising if the
student or witness were Hispanic. Americans from Puerto Rico,
for example, frequently smile under situations of considerable
anxiety and embarrassment, whereas their Anglo counterparts
would be expected to frown or perhaps flush and weep. I at-



THE ROLE OF LANGUAGE IN ARBITRATION 39

tended one hearing where the witness, a police chief from a
relatively well-to-do town, testified with an expression that
ranged from a sneer to a smile. The content of his testimony was
relatively bland; the facts, according to the arbitrator later, were
not crucial to the issue to be decided. Yet the cross-examination
questions and the arbitrator’s questions were pointed and even
hostile. The arbitrator commented later that “there was some-
thing ‘dishonest’ about the witness,” even though he could not
put his finger on it.

Verbal Factors

The-verbal performance—how the witness presents his ac-
count of an incident—is perhaps even more influential as a
determinant of how the arbitrator will “hear” the facts. Again,
the variables are ma~y and I will mention only a few.

The effect of the speed at which someone speaks is stereotypi-
cally captured by the aphorism, “Beware of the fast talker.” As
folklore dictates, the fast talker is trying to con you, trying to sell
you a bill of goods, much like the barker at a circus or a used-car
salesman. Curiously, however, several recent research efforts
(e.g., Miller et al. 1976) have demonstrated that fast talkers are
more persuasive than their slow-talking counterparts. This was
found to be true even when the topic was on the dangers of
drinking coffee and the credibility of the speaker was varied by
telling one group of judges that he was a locksmith and the other
than he was a biologist. Thus, the “beware” cited above might
better caution the arbitrator to consider if he is being persuaded
to believe the fast-talking witness. Why this phenomenon should
be the case is unclear, although the most frequent explanation
appeals to the well-established doctrine that added effort to
process and comprehend a message enhances the believability
of a speaker.

A second aspect of verbal performance is the particular dialect
spoken by the witness. Whether or not any bias is acknowledged
by a given listener, educated English speakers consistently rate
speakers of a nonstandard (noneducated) dialect as less intelli-
gent, less friendly, and, most important, less trustworthy and
less honest (Fraser 1975). Of course, this is not an obligatory
conclusion, but how is one to know if a dialect difference is, in
fact, subtly biasing one’s view of a witness? It was not by chance
that the Dodge commercial of several years ago arranged for the
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southern sheriff to speak as he did to engender a certain antago-
nism in northern TV viewers. Nor is it fortuitous that the late
Martin Luther King, Jr., chose one English dialect for his major
civil rights addresses, quite another for his preaching to fellow
black Americans. Each served its purpose, but had he reversed
the dialect, he would have lost respect and enjoyed less success.

O’Barr (1976) and his colleagues at Duke have worked for
several years to determine the effect of yet another aspect of
witness language performance. He suggests that two poles can
be identified: the style of the powerful and the style of the
powerless. The powerful style reflects direct assertions, little
equivocation, few hesitations, and brevity, while the powerless
style includes frequent hedge words (sort of, kind of, about),
meaningless filler words (mmmmm, you know, I guess), vague
intensifiers (very, really), and terms of personal references (very
good friend, Mrs. Smith). The common effect of all of these
stylistic features is reduced assertiveness. Although such lan-
guage style has often been equated with ‘“women’s speech,”
O’Barr and his colleagues note that this is a false conclusion.
Indeed, many women do tend to use this style, but it is used by
both men and women who occupy a low social status—the poor,
the uneducated, the unemployed.

In a series of experiments (O’Barr 1976), actual court tran-
scripts were altered to reflect either powerful or powerless fea-
tures (everything else being unaltered). The subject jurors con-
sistently found both men and women witnesses expressing
themselves in a powerful style more credible than those speak-
ing in a powerless style. These differences in style are often very
subtle and go unnoticed in ordinary conversation or at a hear-
ing, but research of this sort suggests that the speaker of power-
less language may start with a handicap, independent of his
veracity or recall.

In another series of experiments, the effect of hyper-correct
speech on jurors was examined. Although a courtroom or hear-
ing demands a sense of formality, the language resulting from
the inexperienced or anxious witness may become rather stilted
and unnatural. For an ambulance driver with little education to’
refer to an unconscious accident victim as ‘‘semi-comatose,” for
him to refer to someone slightly injured as “not in a very dire
condition,” or to comment that the accident happened “very,
very instantaneously” were all shown to contribute to a dimin-
ished level of credibility. Again, the features are subtle and often
not consctously attended to.
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My list of potential influences on the most sensitive arbitrator
does go on, but I will not. I do wish to point out once again that
each feature of verbal or nonverbal performance may not always
be present, and when they are, there may be little or no unwar-
ranted effect on the arbitrator. But how is one to know?

The Language of Discussion

I now wish to turn to the third and final area of language in
arbitration, the language of discussion. I actually have very little
to say now beyond what is certainly obvious: to write a good
discussion, it is necessary to know for whom you are writing and
then to choose your structure and style accordingly. I cannot
presume to determine to whom a decision ought to be ad-
dressed, although the advice of Aristotle in his Rhetoric seems
appropriate for all occasions: “Style to be good must be clear,
as is proved by the fact that speech which fails to convey a plain
meaning will fail to do just what speech has to do. . .. clearness
is secured by using the words . . . that are current and ordinary.”

In reading dozens of arbitration decisions, I have found very
few that seem to violate general canons of logic and style, al-
though the following excerpts would belie this claim (quoted
with no editorial changes):

“The Union feels that if the grievant is reinstated he will become
an excellent employee and that he had just been married two weeks
before and was sufiering from a sickness that young, newly married
men have when they are tired out, feet drag, and lose all pep . . .
and this soon leaves them after the honeymoon is over.” (Case of
an employee discharged for sleeping on the job.)

“An employee who successfully passed his probationary period
then failed in his performance could never be removed for incompe-
tence once established [sic] is presumed to continue until the con-
trary is established. The union claims that the 30 day suspension is
too severe and warrants a modification of the 30 day suspension
penalty, that the punishment is too severe and want the suspension
set aside, and that the remedy sought exoneration of all charges.
... It is recommended by the Arbitrator that a 30 day suspension
is a corrective and proper disciplinary action for his ineptness and
poor conduct on late case of the dead deer.” (Case of a grievant who
was discharged for failure to do his duty to investigate a report of
an injured animal.)

Perhaps the authors of the above ought to suffer the remedy told
of an English chancellor who in 1595 decided to make an exam-
ple of a particularly prolix document filed in his court. The
chancellor first ordered a hole cut through the center of the
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document—all 120 pages of it. He then ordered that the author
should have his head stuffed through the hole and then be led
around to be exhibited to all those attending court at Westmin-
ster Hall.

In the foregoing, I have attempted to indicate how the lan-
guage of the grievance, the language of the decision, and partic-
ularly the language of the hearing may influence the arbitration
process. That each of the language aspects discussed here will
not be present in a given hearing is certainly obvious. However,
I hope it is equally apparent that many will be and may contrib-
ute to an accurate understanding of the case and the rendering
of a fair decision.

To conclude, let me draw on the well-known adage that the
judicial process deals with probabilities. To the extent to which
this 1s an accurate appraisal of the arbitration process, you who
are arbitrators are betting men and women, betting that you can
gather the accurate facts, determine what was and is now meant
by the parties, and fashion the best possible decision in a timely
manner. I submit that with language playing such a vital role,
any movement of the probabilities in your favor is to your advan-
tage as arbitrators, to the advantage of the parties, and to the
advantage of arbitration in general. Let me leave you with the
suggestion that a more critical sensitivity to language and its
role in the arbitration process will have immediate payoff.
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CHAPTER 3

THE DECISIONAL THINKING
OF JUDGES AND ARBITRATORS
AS TRIERS OF FACT

EDGAR A. JONES, JR.*
I

It has seemed appropriate to the Academy that we mark the
twentieth anniversary of the Supreme Court’s Trilogy, establish-
ing arbitration as a unique federal forum for labor-dispute reso-
lution, by undertaking to examine what judges and arbitrators
may have learned in their respective roles which may be of value
to each other’s understanding of decision-making, particularly
as triers of fact in labor-dispute situations. It is important to do
so because of the rapid evolution of disputes that are of overlap-
ping and common concerns to judges and arbitrators. We hope
to start a process of better understanding of collective bargain-
ing, including grievance handling, among the judiciary, and we
are confident of better educating ourselves about our common
professional responsibilities as triers of fact. Judges and labor
arbitrators increasingly are coming across each other’s foot-
prints in the records before them. Courts and arbitrators now
hear cases in various stages procedurally and substantively in
their respective forums that have arisen out of identical circum-
stances and which directly or indirectly involve such matters as
discrimination (race, sex, ethnic, religious, etc.), the duty of fair
representation by unions, and the obligations created by various
statutes such as the National Labor Relations Act, Title VII of
the Civil Rights Act, the Occupational Safety and Health Act, the
Employee Retirement Income Security Act, and the like, as in-
terpreted and enforced by regulatory administrative agencies.

. *Member, National Academy of Arbitrators; Professor of Law, University of Califor-
nia, Los Angeles, Calif,
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Interesting questions occur about the nature and kinds of
decisional thinking that go into judicial and arbitral resolutions
of these disputes. Some are:

Do some or all of these problems, professionally viewed, look
different to judges than they do to arbitrators?

Are different thought-processes involved in their procedural or
substantive resolution when judges think them through to decision
than when arbitrators do?

Do judges and arbitrators react differently to the commonly ex-
perienced necessity of saying the “yes” or the “no” in situations in
which the reconstruction of disputed events—*‘the facts”—cannot
be done with assurance of accuracy?

Do they cope differently with uncertainty in the face of the neces-
sity of decision?

Do the trial judges and labor arbitrators, as triers of fact, think
decisionally in difterent ways than do appellate judges?

Are there functional differences among these three sets of deci-
sion-makers—trial and appellate judges and labor arbitrators—
stemming from significantly different cFerceptions of the respon-
sibilities involved that evoke (or should evoke) different responses
to identical circumstances?

Do triers of fact, or judges and arbitrators, differ as decisional
thinkers, some functioning intuitively, others cerebrally, in their
approaches to the conduct of hearings and the resolving of the
disputes submitted to them?

These questions and others like them have been explored in
four study groups for the past several months, in Chicago, Los
Angeles, New York, and Washington. The original design was
to bring together a district judge, a circuit court of appeals
judge, two arbitrators (one a lawyer by education, one not), and
a union and a management representative. The usual vagaries
of life somewhat upset the routine, but all four groups worked
industriously and with some enjoyment. Each study group was
supplied with a syllabus of fact situations prepared by four stout-
hearted members of the Academy (Alleyne, Britton, Levin, and
Murphy) in each of several problem areas comronly encoun-
tered by federal judges and arbitrators; broadly covered were
problems of procedure, discrimination, fair representation, un-
fair labor practices, and safety.!

Kalven and Zeisel, in their study The American Jury, remark
“what the American law has found to be an endlessly fascinating
topic: the decision-making of judges.”2 But those judges who

18ee Chs. 4-7, infra
ZKalven and Zeisel, The American jury 11 (1966),
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have preoccupied legal writers and others have almost always
been appellate judges. It is puzzling that this undoubted interest
has not long since resulted in extensive examinations of the
decisional thinking and conduct of the considerable variety of
triers of fact that function in the adversary setting of our justice
system. There are the federal and state trial judges who in bench
trials, now more numerous than jury trials in both civil and
criminal proceedings, perform their reconstructive tasks with-
out the aid of a jury. There are other triers in various regulatory
agencies, like those that administer our labor laws, the five mem-
bers of the National Labor Relations Board, themselves triers of
fact once-removed, and the 100 administrative law judges who
are its first-resort triers of fact. And, of course, there are hun-
dreds of labor arbitrators throughout the country deciding
many thousands of disputes each year in a final and binding
manner. What rich and untapped lodes these are, laden with
social information about decision-making and disputes; yet they
remain relatively untouched in the culture around us by the
curiosity of researchers!

This afternoon and tomorrow afternoon there will be four
challenging papers and panel discussions of some of the deci-
sional problems encountered alike by courts and arbitrators
relative to unfair labor practices, safety issues, discrimination,
and fair representation. Throughout these two days we are hop-
ing to open areas of interest and concern for your further reflec-
tion. That then is essentially a statement of the rationale and
format of our program.

II.

My other undertaking at the threshold of our discussions of
decisional thinking is to draw attention to some underlying as-
pects of the functioning of triers of fact.

Our inquiry commences in the constant shadow of one
unyielding, always pressing reality of which each trier of fact,
whether judge or arbitrator, is constantly mindful. That is te
necessity of decision. Fortunately, it is a hurdle very often readily
taken in full sprint without pause. But how triers think decision-
ally will not begin to be grasped unless one first comes to grips
with the psychology of the undecided case. Having already
defied sporadic attempts at decision—at the desk, in the bath-
room, at the airport, on the airplane (before and after martinis)
—this record has now attained the durable proportions of un-
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pleasant omnipresence. Uneasy recognition, springing from
prior experience, acknowledges its considerable promise for
dislocating the stride and rhythm necessary to clear those other
decisional hurdles that can be seen ahead (the hearings have
already been held).

This brings us to a second reality that is also well known to
experienced triers of fact as a recurrent, albeit unwanted, phe-
nomenon. Guriously, it has remained unmentioned in the exten-
sive ‘iterature about how judges decide cases. This is the dilemma
of wrresolution.

When these two realities in the life of :lie trier of fact come
together, the necessity of decision in tension with the dilemma
of irresolution, that conjunction presents an increasingly un-
pleasant situation for the trier thus beset; at the same time it is
an intriguing one for those who are interested in understanding
the decisional thinking of judges and arbitrators.

This is not the case, however, of the irresistible force meeting
the immovable body. The irresistible force—the necessity of
decision—will not be denied; the decision must and will be made
short of the resignation or recusal of the trier of fact. The di-
lemma of irresolution is a transient condition.

But how does that change transpire? How does a trier make
the difficult passage from doubt and uncertainty to conviction
about what happened and the consequent decision?

Itis 50 years since Judge Jerome Frank unsettled the thinking
about the thinking of judges in his book, Law and the Modern
Mind. Then in 1949 he published his Courts on Trial. It was Frank
—attorney, law professor, federal administrator, federal court of
appeals judge—more than any other of our legal writers who
emphasized “‘the transcendent importance of the trial judge’?
in the administration of justice as the court of first instance, the
trier of fact, who establishes the history of the dispute. In our
governmental system of justice, the federal and state appellate
courts, intermediate and supreme courts alike, must exercise
their duty of review in each case relative to a trial or hearing
record made either by or under the aegis of a trier of fact.
Appellate courts in civil litigation do not casually undertake to
rewrite that record by reinterpreting the transcript of testimony
presented before the trier of fact. Yet it does occur, and when

8Frank, Courts on Trial 271 (1949).
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it does, the conceptual fulcrum for overturning the trier’s
findings is the phrase, ‘‘substantial evidence,” thus: “the deci-
sion of the trial court [or the Labor Board, or the arbitrator] is
not supported by substantial evidence in the record taken as a
whole.”4

Yet, to paraphrase Pilate, what is evidence? This is how Judge
Frank would have answered Pilate:5

*“The facts as they actuallg happened are . . . twice refracted—first
by the witnesses and second by those who must ‘find’ the facts. The
reactions of trial judges or juries to the testimony are shot through
with subjectivity. . . . [T]f’xe facts as ‘found’ by a trial court are
subjective.

“Considering how a trial court reaches its determination as to the
fact, it is most misleading to talk as we lawyers do, of a trial court
‘finding’ the facts. The trial court’s facts are not ‘data’, not some-
thing that is ‘given’; they are not waiting somewhere ready-made,
for the court to discover, to ‘find’. More accurately, they are proc-
essed by the trial court—are, so to speak, ‘made’ by it, on the basis
of its subjective reactions to the witnesses’ stories, Most legal schol-
ars fail to consider that subjectivity, because, when they think of
courts, they think almost exclusivery of upper courts and of their
written opinions. For, in these oginions, the facts are largely ‘given’
to the upper courts—given to those courts by the trial courts.”

Yet even: so perceptive an observer of the trial courts as was
Frank did not recognize the existence and profound decisional
import of the dilemma of irresolution that triers of fact encoun-
ter from time to time and not infrequently in deciding whether
to say the “yes” or the “no” to the claimant. That dilemma has
its source in the commonplace among experienced triers of fact
that persons who witness or participate in events, and then later
become embroiled in a dispute of some sort about the events,
must be regarded as potentially unreliable reconstructors and
recounters of what has happened.

Initial perceptions, storage in memory, later recalls, re-
sortings and re-storages in memory, and finally their ultimate
recounting under stress as testimony in an adversary proceed-
ing, comprise the successive stages of witnessing in each or all
of which there may occur a loss or distortion of the capacity to
testify accurately. No scientific method has yet been devised to

4See Rosenberg, 7/udicial Discretion of the Trial Court, Viewed from Above, 22 Syracuse L.
Rev, 635, 645 (1971),
5Frank, supra note 3, at 22-24.
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extract coherence from the jumbled state of mind of an honest
witness. Triers of fact know all of that. They well realize that
they have no superhuman, radar-like scanning apparatus with
which they can reconstitute the unreliable accounts of witnesses
into reliable coherence; triers are locked into the same infirmi-
ties of the human situation as everyone else. They must do their
work as effectively as they can within the limitations that unrelia-
bility imposes.
We may say that there are three sets of “facts” or circum-
stances that may be said to radiate from each litigated dispute.
The first set comprises what we may call the honest-to-God facts.
It is what actually did happen, the circumstances out of which
arose the dispute. As unsettling as its acknowledgment may be,
this earlier known-but-to-God reality is frequently—many
would say usually, some would say always—unreconstructible
with the assurance of accuracy. It 1s essentially unknowable in
the sense that it cannot be objectively verified. That is a basic
trier truth that is central to an understanding of decisional think-
ing of triers of fact. It is also quite unsettling for many triers to
accept as an accurate portrayal of their states of mind in frequent
decisional situations; so also may it be for the disputants and
their advocates. Unsettling as it may be, reality it remains.
The second set of “facts” we may call the perceptual facts. It is
comprised of the trier’s evolving and changing perceptions of
the existing situation as it unfolds during and after the hearing
and up to the moment of execution and submission of the deci-
sion. It includes the trier’s views of the nature and quality of the
activities of the respective disputants as they portray how it was
prior to and during the dispute, and how it is as they conduct
themselves during the hearing. This second set of “facts” also
includes whatever perceptions may occur to the trier about the
social significance of their activities in their communities.
The third set of “facts” we may call the facts as found. It is the
trier’s final reconstruction of what he says had happened. It may
or may not conform to the first set, the honest-to-God facts. Neither
the trier nor anyone else on this earth is ever likely to know if
it does or does not. This third set of “facts” is the trier’s supposi-
tion, a montage of hoped-for rationality and best guesses, a
collection of likelihoods that must remain hypothetical because
it will rarely be subject to verification. It is quite unlikely that this
construct of the trier will later ever be confirmed or disproved
by postdecision events or discoveries.
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As Chief Justice Roger Traynor of California has observed
with customary felicity:6

“The problem is that the ficts are forever gone and no scientific
method of inquiry can ever be devised to produce facsimiles that
bring the past back to life. The judicial process deals with probabili-
ties, not facts, and we must therefore Ee on guard a§ainst making
fact skepticism our main preoccupation. However skillfully, however
sensitively we arrange a reproduction of the past, the arrangement
is still that of the t}%eater. . .. The most we can hope for is that
witnesses will be honest and reasonably accurate in their perception
and recollection. . . .’

In the third of his lectures on “The Nature of the Judicial
Process,” assessing the role of the judge as legislator, Chief
Judge Benjamin Nathan Cardozo asserted that in ‘“‘countless
litigations, the law is so clear that judges have no discretion.
They have the right to legislate within gaps, but often there are
no gaps.”’?” That evidently continues to be a valid empirical
statement of the experience of appellate judges who sit on the
state and federal courts and perform the functions of our courts
of last resort.8 The law that is ““so clear,” however, may only be
so viewed because in each of those many cases a trier of fact as
the forum of first instance has already established the essential
foundation on which must be built the decisional conclusions
and which then also becomes the basis for assessing their valid-
ity. That foundation, of course, is assembled from the trier’s
findings of “fact.” Far more often than not, those findings must
be drawn from a welter of conflicting testimony. So it is an
equally valid empirical observation that, to use Cardozo’s nu-
meric, in countless contested proceedings—arbitrations and tri-
als—the reconstruction of events becomes so enmeshed in con-
flicting testimony and contention that a person who did no¢
experience some measure of doubt about what the reality of it
all must have been would simply not be functioning in a rational
manner.

Yet no matter the extent of the difficulty in thinking about how
to resolve a litigated dispute, the trier confronts the necessity to
reconstruct the events from which the dispute has emerged with
the predominant thought, at least initially, of “‘what happened?”

STraynor, Fact Skepticism and the Judicial Process, 106 U, of Pa. L. Rev. 635, 636 (1958).

7Cardozo, The Nature ;[ the Judicial Process.

8Clark and Trubeck, The Creative Role of the Judge: Restraint and Freedom in the Common
Law Tradition, 71 Yale L.J. 225, 270 (1961).
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There are two aspects of “what happened,” and we would
expect an experienced trier to be sensitive to each. First, of
course, is the obvious concern to put together as rational a
reconstructive account, one that is as close to the past reality as
is possible, of the conduct both of the disputants and of the
other persons and institutions who have become involved in this
dispute that has been brought before the trier.

The second aspect of “‘what happened” involves the relational
and social contexts of the dispute. How may what they did be
said to affect their own continuing relationship and, in turn,
those around them who are affected by it? How might their
conduct be evaluated? This latter line of inquiry raises the im-
port of the near-term and the long-term political, economic,
psychological, and moral factors that may appear to the trier to
be implicated by the alleged conduct and by its impacts on those
directly and indirectly caught up in the dispute.

While it may be helpful to separate these aspects of “what
happened” for purposes of analytical identity, it is obvious that
they must constantly intermingle; the perceptions of their rela-
tive significance are likely to shift about in the trier’s actual
thought-processes as the hearing proceeds and as the recon-
struction of what happened gradually takes shape in the trier’s
mind. The growing sense of how the events probably occurred,
of who said and did what, continuously changes the trier’s as-
sessments of the role of each involved and of the social setting
in which the events occurred. Recognition of this kaleidescopic
phenomenon that occurs in the linear course of a trial or a
hearing i1s why an experienced trier is wary during a proceeding
of leaping to conclusions prematurely.

It is helpful to try to identify the general decisional situations
that are encountered by triers of fact. There are four, each of
which will at one time or another be experienced as a hearing
proceeds, and in some difficult cases a trier will run through all
four of them before deciding the case.

First, there are situations in which there is no doubt in the trier’s
mind ¢ither about what happened or of how the dispute should be resolved,
and this regardless of whether doubt might be experienced by
anyone else.

Second, are those situations in which the trier remains in doubt
about what happened but has somehow developed a sense of assurance
about how the case should be decided; perceptions of its relational or
social setting may or may not engender a sense of how the
dispute might properly be resolved.
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Third, are the situations in which the trier has become convinced
about what has happened, but remains in doubt of how properly to resolve
the dispute.

Fourth, are those instances in which the trier is truly perplexed—
in doubt about what happened, unsure of how a decision one
way or another would or should be affected by perceptions of
the social or relational setting of the dispute.

Unfortunately, there are no empirical data available that indi-
cate the relative incidence of each of those four situations in the
experience of triers of fact; nor do we know whether they are
experienced alike by labor arbitrators as by trial or appellate
judges; nor how those two kinds of judges may differ one from
another. Impressionistic accounts remain pretty much the basic
resource for those who seek to understand the decisional think-
ing of triers of fact. This dearth of information provides the
occasion, even the necessity, for public self-reflection by triers
of fact.

My own impressions have been formed from experience as
a journeyman arbitrator cut on the circuit of hearings, as an ac-
tive member of this Academy savoring collegial conversations
with my peers about what they are thinking and doing, and from
trial and appellate judges with whom I have discussed these
matters.

I have catalogued those four decisional situations in a de-
scending order of their relative occurrence. Thus the consensus
I perceive is that there are more trier situations of the first sort
than of each of the other three combined. That first situation is
the one in which, at some point during or after the hearing,
reflection has dispelled whatever doubts may have flickered back
and forth in the trier’s mind as his attention ranged across testi-
mony, exhibits, and arguments about what had happened and
of how the case should properly be decided.

What is most interesting, however, is that in the other three
of these four situations, doubt is the uninvited and definitely
unwelcome companion of judgment.

The second situation is that in which the trier remains in
doubt about what happened, but nevertheless feels he can prop-
erly decide the matter. He has met but has overcome the di-
lemma of irresolution. Accurate reconstruction of the events—
at least of those that appear material to the issue—seems un-
likely, even impossible, with any assurance of achieving a rea-
sonable facsimile of who said and did what, in what sequence,
and with what significance. But there arises at some point in the
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course of the trier’s decisional thinking, from some source, a
sense of assurance of what the proper decision should be. In
whole or in part, this sense may be the conscious or unconscious
product of the trier’s intuition, however that mental process of
the trier may have been programmed by education and experi-
ence. It may also owe its genesis, in whole or in part, to the
trier’s perceptions of the relational dimensions of the dispute:
what will be the foreseeable effects of this or that finding of fact,
or of this or that decision, on the interests and relationships of
the disputants and of those others directly or indirectly caught
up in their dispute?

The third situation is that in which the trier feels satisfied
about what has happened, but is nonetheless irresolute about
how to decide the case. This may move the trier to thinking
more consciously about those judgmental elements that might
be drawn from his perceptions of the relational dimensions of
the dispute and perhaps from the broader social environment in
which function the disputants and the others involved. Are there
considerations of public policy that may move the otherwise
irresolute balance of mind toward an inclination to decide in one
way or the other? At the core of the trier’s dilemma—and a hard
and undigestible lump it is—preventing that state of irresolution
from becoming chronic is the necessity for decision. How may
the trier’s judgment then be formed solely from a record that
prompts irresolution, unless by broadening the focus of deci-
sional thinking to include relational and, if still necessary to
break the deadlock, societal factors?

And how much more is such resort necessary and foreseeable
in the fourth situation which, fortunately indeed, I am led to
believe is relatively rarely experienced (although I have known
it)? That 1s the painful situation in which the trier cannot figure
out what truly happened, or what to do about it. What is she to
do?

We have at this point, thern, identified the four general deci-
sional situations experienced by triers of fact and have found
three of them to involve the trier with the necessity to cope with
problems of doubt and uncertainty, her will to decide enmeshed
in the dilemma of irresolution.

This dilemma seems to plague experienced and inex-
perienced triers alike, even though the former may have learned
to live with it (or efface it) with a countervailing measure of
self-patience. Persistently prodding the irresolute trier of fact—
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always, impatiently, unpleasantly—is the fretful, stubborn ne-
cessity to reach a decision within certain time constraints.

In contemplating this irresolution phenomenon, there is a
certain immediate disinclination to accept irresolution as a re-
current and significant fact of a trier’s life. There is, if you will,
a certain amount of balking at the notion that an intelligent,
experienced judge or arbitrator actually does, or even could,
have recurrent encounters with irresolution. It almost seems to
be viewed at first to be so counter-occupational as to call into
question the very competence of such an irresolute decision-
maker.

There is also a certain degree of misplaced, even ingenuous,
confidence in the ancient legal idea of “burden of proof” as an
instrument for overcoming decisional irresolution. If the trier is
pestered by irresolution, why all he has to do is invoke the
rationale of the burden of proof to avoid any further fretting
over the case. Yet one should pause right there. To conclude
that the burden has not been satisfied is itself a judgmental act.
What finally prompts it? Just plain exasperation? Failure to work
out a reconstruction with which one’s conscience may live?
Surely it is obvious that the legal rubric is not a mechanical
formula that closes off further reflection by the trier. Once a
trier has heard, observed, and read a welter of conflicting asser-
tions about what has happened, and how it should be viewed,
what are the ingredients of judgment that now prompt the con-
clusion that the burden of ultimate persuasion has not been
borne, or has been borne, by the party who is required to bear
it or fail? How does that judgmental act differ qualitatively from
the inquiry: “Shall the answer be ‘yes,’” or ‘no’ to the claimants?”
Is it not evident that whatever may be the combination of judg-
mental factors that may combine to prompt a trier to answer the
latter question one way or the other are also implicated in re-
solving the burden inquiry itself?

May it be said that the durability and pervasiveness of reliance
on the concept of burden of proof manifest a felt need by triers
of fact in an irrational situation to achieve rationality in their
decisions? The burden reascning is a rationale, after all, and
there is a certain common-sense appeal to the notion that the
moving party ought to be able to make out its case or fail. Is not
resort to the burden rubric, in a sense, a rebellion against the
irrational incoherence of a trial or hearing? Does it not withdraw
the trier from the effort to achieve justice in the circumstances?
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Yet do we not also require of our triers their best efforts to reach
a rational decision, in contrast to an arbitrary one based on
impulse rather than reason?

Since that last assumption is obviously so, a double irony
emerges. The first irony is that the invocation of the burden of
proof rationale itself may mask from the trier the actual subter-
ranean reasoning, be it “intuition” or some below-the-level-of-
awareness analytical process, that prompts the trier’s negative
to the claimant. To that extent, the trier’s reasoning is shel-
tered both from the corrosion of self-criticism and from re-
versing review. Skeptical appraisal is smothered beneath that
apparent—but not real--process of rationalization. The second
irony is that an impatient invocation of the “burden” rationale
by a vexed trier as an escape from irresolution may actually
frustrate an impending but untimely forestalled ration-
al resolution of the dispute, despite continuing doubt about
important details, by shortcircuiting it. Common experience
suggests that persistence in mulling over the record, irksome
though it may be while doubt remains, has often resulted in
breakthroughs of insight that make possible rational disposi-
tions of cases on their merits.

In our culture, the conscience of the trier, conditioned by
centuries of community and professional expectation, demand-
ing rationality in decision-making, is offended at the self-percep-
tion of coin-flipping sorts of guesswork or the manipulations of
bias in decisional thinking and justification. Professional criti-
cism constantly reinforces that expectation, deploring any per-
ceived lapses from the rational processes of decisional thinking,
condemning them as “unprincipled” or “irrational.”

Thus is it common for courts to assess an arbitrator’s award
to determine if it appears ‘“unfounded in reason”?9 It is said to
be “the duty of the courts to ascertain whether the arbitrator’s
award is derived in some rational way from the collective bar-
gaining agreement.”!% An award is enforced because the arbi-
trator’s determination ‘‘was not irrational.”’!! One court would
uphold an arbitrator’s findings of fact if it is even “a barely
colorable justification for the outcome reached.”!?2 Another

STeamsters v, Coca-Cola Co., 613 F.2d 716, 718, 103 LRRM 2380 (8th Cir, 1980).

W0 Detroit Coil v. Machinists, 594 F.2d 575, 579, 100 LRRM 3128 (6th Cir. 1979).

" Board of Education v. Hess, 49 N.Y.2d 145, 400 N.E.2d 329, 331 (1979).

2 Andros Compania Maritime, 8.A. v. Marc Rich & Co., 579 F.2d 691, 704 (2d Cir, 1978},
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court is willing to settle for “any rational way.”13 A federal
district judge, ‘“‘frankly confused by the arbitrator’s reasoning,”
vacates an arbitrator’s award because it “lacked fundamental
rationality.”’!* Another judge, aghast, explains that “The Court
does not believe that an honest intellect could reach the result”
reached by this arbitrator.15

That ingrained sense of need to achieve rationality makes
particularly uncomfortable the grip of irresolution about the
details that comprise the events of the dispute. There is, I sug-
gest, an equally ingrained response mechanism inclining irreso-
late but rational triers to widen the scope of decisional thinking
toward what they may accept as a rational decision. That leads
them, as I see 1t, first, to an assessment of the overall situation
of the disputants in terms of how potential solutions that might
resolve this dispute may alternatively affect them, and second, to
an inclination to adopt that resolution among the options which
seems most rational, giver: the continuing doubts about the
prospect of accurately reconstructing the circumstances.

Before exploring that idea further, we should observe yet
another irony that typically emerges at this point in discussions
of the dilemma of irresolution. This reach f{or rationality in the
process of overcoming the trier’s irresolution, by conscious
effort or instinctively, however it may be, is itself perceived by
some to be “unprincipled,” an arrogation of power to order the
lives of others. That concern is surely misplaced; we are dealing
with triers rationally attempting to resolve doubts about the
accurate reconstruction of the events. These thought-processes
come into being in the effort to find a way out of the evidentiary
maze of loose ends so as to arrive at a decision that may be
regardable as “‘rational” first by the trier in conscience, second by
the trier in anticipation of the judgment of his peers, and third
by the peers themselves. Surely that is the antithesis of arro-
gance.

How then may one reasonably expect a trier to cope with the
dilemma of irresolution when encountered? Esssntially, as I
conceive it, the necessity of decision in a situation of irresolution

lg’(;‘é)udwzg Horold Mfg. Co, v. Fletcher, 405 F.2d 1128, 1128, 70 LRRM 2368 (3d Cir.
14E));})irc Steel Castings Inc. . United Steelworkers, 455 F.Supp. 833, 836 99 LRRM 2728

(E.D.Pa. 1978).

lglé‘é\)ﬁslleloe Express Service v. Moior Expressman’s Union, 443 F.Supp. 1, 6 (W.D.Okla,
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produces a mental process of what we may think of as scanning.
Sometimes this scanning process occurs quite consciously, but
more often, as I sense it in myself and others, it moves at the
lowest level of conscious awareness or below it. Whether we see
it as intuition or analysis, it is an acute mental process. Thus it
is not uncommon for triers of fact to remark how they have
puzzled unsuccessfully over what seemingly ought to be con-
nectable loose strands of circumstantial evidence that are
related to something in the record, but which nonetheless remain
stubbornly resistant to being rationally tied together. This un-
comfortable state of mind may persist for an extended period;
one turns away to work on other matters, perhaps for a streich
of days, only to awaken some morning abruptly to realize that
all of those frustratingly dangling ends somehow have become
connected; the “yes” or the “no” has become obvious.

In this scaaning process, as I see it, the mind works in a much
more sophisticated and complex manner than computers have
yet been programmed to accomplish, but in much the same
manner. It calls up and sorts through and assesses all the direct
and indirect utilities and disutilities that appear to be implicated
by the alternative conclusions about what might have happened,
and of what may be the various courses of reasoning available
whereby to dispose of the dispute. As this decisional scanning
process seems to be experienced, in one sequence or another,
orderly or at random, perhaps variously in differing settings, the
mental process inventories and evaluates the positive and nega-
tive interests at stake. That is to say, it reacts to the evident
pronounced strengths or weaknesses among the following inter-
ests, ceasing the search entirely when conviction supplants
doubt along that spectrum of thought. In order of priority they
are, first, the disputants themselves; second, others who are, or
will evidently be, affected by the dispute and by whatever may
be the alternative ways by which it may be resolved; and third,
the persons, institutions, and social processes that comprise the
surrounding community—in short, the social context of the dis-
pute.

This three-dimensional scanning process of inventorying and
evaluating, I believe, tends to deflate and overcome the signifi-
cance of the felt areas of doubt and indecision. This it does, as
I conceive it, by fiiling in the gaps of irresolution with what are
themselves justifiable acts of judgment that are fashioned from
the perceptions of the trier of the benefits and detriments—the
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utilities and disutilities—to be anticipated by the various resolu-
tions that seem possible, given the alternative reconstructs of
what happened.

Perhaps this description—some might call it a model—is
more poetic than scientific (it surely 1s not the latter), but I
believe it is realistic. Interestingly, however, there is some re-
cent theoretical support of my inferences. In their 1979 book,
Decision Making: A Psychological Analysis of Conflict, Choice, and Com-
mitment, 18 Professors Irving Janis and Leou Mann extracted
from the extensive literature on effective decision-making seven
major criteria which they believe can be used to determine
whether decision-making procedures are of high quality. They
deem it “plausible” to assume that decisions that satisfy these
seven “ideal” procedural criteria will have a better chance than
others of attaining the decision-maker’s objectives and of being
adhered to in the long run.17 Although the authors do not focus
at all on the decision-makir ¢ of judges or arbitrators, it is inter-
esting to consider the extent to which triers of fact would be apt
to adhere to these seven “ideal” procedures. My own sense is
that a trier of fact who does nof encounter the dilemma of irreso-
lution in resolving a dispute is quite unlikely to follow any of the
seven procedures; yet the trier who is caught in the enervating
grip of irresolution is very likely to resort in some manner,
however casually or thoroughly and whether above or below the
threshold of awareness, to at least six and perhaps (at the point
of remedy) even to the seventh. Janis and Mann set the criteria
forth as follows:18

“The decision maker, to the best of his ability and within his infor-

mation-processing capabilities,

“l. thoroughly canvases a wide range of alternative courses of
action;

“2. surveys the full range of objectives to be fulfilled and the values
implicated by the choice;

“3. carefully weighs whatever he knows about the costs and risks
of negative consequences, as well as the positive consequences,
that could flow from such alternatives;

“4, intensively searches for new information relevant to further
evaluation of the alternatives;

“B. correctly assimilates and takes account of any new information

16]Janis and Mann, Decision Making: A Psychological Analysis of Conflict, Choice, and
Commitment (1979).

177bid.

1874, at L1,
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or expert judgment to whicti ae is exposed, even when the
information or judgment does not support the course of action
he initially prefers;

“6. reexamines the positive and negative consequences of all
known alternatives, including those originally regarded as un-
acceptable, before making his final choice; [and?

7. makes detailed provisions for implementing or executing the
chosen course of action, with special attention to contingency
plans that might be required if various known risks were to
materialize.”

Of the significance of the seven criteria, the authors assert
that, “Our first assumption is that failure to meet any of these
seven criteria when a person is making a fundamental decision
(one with major consequences for attaining or failing to attain
important values) constitutes a defect in the decision-making
process. The more defects, the more likely the decision maker
will undergo unanticipated setbacks and experience postdeci-
sional regret.”

It seems reasonable to expect that more decisions will be
reached in the process of overcoming the sense of irresolution
by being responsive to the competing interests of those most
directly involved in the dispute than of those less directly
affected by it. (An inherent difficulty, certainly, is that those
interests themselves must be identified and assessed in this same
setting of inadequate information.) It would seem thus that most
doubts would be resolvable—that is, final decisions realized—
within the parameters of that first of the three dimensions of
concern, that is, limited to the disputants themselves. Even this
first dimension, however, is once removed from the confines of
the precise issue that was initially submitted by the disputants
for the “ves” or the “no” of final decision.

It seems reasonable to assume that most, if not all, triers of
fact would readily subscribe to the proposition that they are
duty-bound by statute, contract, or commission of office to re-
strict themselves to deciding the precise issues submitted to
them by the disputants. For that matter, all would likely agree
that no writ has been entrusted to them as triers of fact to move
as they will through the equities of situations, dispensing “‘Jus-
tice” as seems most appropriate to them in the circumstances.
Constraints of doctrine and precedent exist for courts; con-
straints of contract, custom, and expectation exist for labor arbi-
trators. Those constraints are expected by both groups, no less
than their peers and critics, to tether their judgment closely to
the case at hand and to do so rationally.
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If all of this circumscription is universally accepted, as as-
suredly it is, how could a trier of fact be justified in broadening
the focus of decision to take into view the impacts on the existing
and future relationships of the immediate disputants? Or
broader yet, the effects on those who may indirectly but signifi-
cantly be affected by one decision or another? Or broadest of all,
of how values of the surrounding communities of interests—
industrial and social—are apt to be advanced or retarded by one
decision or another among the various options whereby the
submitted issues might be decided?

But there is a third stubborn reality in addition to the necessity
of decision and the dilemma of irresolution. That is the thrust for
rationality in deciding disputes. In our insistence on rationality,
we demand that the trier nof resort to tea leaves, coinflips, tarot
cards, ouija boards, or the roll of the hot and cold dice. Where
then lies the rational way for the trier out of the dilemma of
irresolution? The central thesis here is a truism: the trier must,
one way or another, think his way out of it by resorting to what-
ever resources may rationally be available. This is not, therefore,
a trier arrogating the role of omniscient Providence. This is an
indecisive but intelligent person who must in any event say the
“yes” or the “no” to a claimant, a trier of fact who feels com-
pelled to be rational in the process, one who is groping for a
rationale of decision that may be acceptable as fair and reasoned
alike to personal conscience, to professional peers, and, the trier
hopes, to the disputants.

The more that sophistication develops in regard to the pro-
cesses for finding facts in adversary proceedings—the existence
and effects of conflicting and inadequate testimony and exhibits
—the more should we see developing a willingness to think
through the implications to the decisional thinking of triers of
fact (and appellate tribunals) and to the justice systems within
which they function, of the ineradicable presence of uncertainty
that encumbers their efforts in many cases to reconstruct the
events from which each dispute has emerged and to decide the
dispute rationally.



CHAPTER 4
DECISIONAL THINKING
CHicAaGo PaNEL REPORT*

ALEX ELsON, CHAIRMAN

Introduction

Our mission was to study the decisional process. What made
the venture unique was a pioneer effort to pool the knowledge
and experience of judges, advocates, and arbitrators as to how
decisions come into being and how they are shaped by the
institutional framework within which each of the participants
operates. Our panel included two federal judges with a com-
bined judicial experience of 25 years and many years of prior
experience in active law practice; two lawyers with more than 60
years of advocacy in arbitration between them; and two arbitra-
tors with a combined experience of 50 years. ,

At the outset we recognized that we were confronted with an
unusual challenge—how to reduce to form and substance the
amorphous subject of how cases are decided. There have been
some impressionistic efforts to describe the decisional process.
One of the most influential papers was the Holmes Lecture of
the late Dean Harry Shulman of the Yale Law School, for many
years the permanent umpire for the Foerd Motor Company and
the UAW.1 But Shulman’s excursion into the decisional process
was incidental to a broader exposition of labor arbitration. The

*Members of the panel are Alex Elson, Chairman, Member, National Academy of
Arbitrators, Chicago, Ill.; Martin A. Cohen, Member, National Academy of Arbitrators,
Associate Professor of Economics, Illinois Institute of Technology, Chicago, Ill.; Honor-
able Philip W. Tone, Formerjud%‘e, United States Court of A;c)ipeals, Seventh Circuit,
Chicago, Ill.; Honorable Hubert L. Will, Senior Judge, United States District Court,
Chicago, IlL; Stuart Bernstein, Mayer, Brown & Platt, Chicago, IlL; and Irving M.
Friedman, Katz, Friedman, Schur & Eagle, Chicago, IIL.

1Shulman, Reason, Contract and Law in Labor Relations, in Proceedings of the Ninth
,llléglual Meeting, National Academy of Arbitrators (Washington: BNA Books, 1956), at
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few attempts using empirical research techniques have yielded
some results in the field of business decisions, but otherwise
have not been impressive. The design of a good research project
in this area would challenge the best of researchers and is still
to be done.

Aside from considering some of the relevant published
materials, our study, for the most part, has been an analysis of
specific substantive problems presented in the discussion out-
line prepared by Ted Jones, and in some judicial precedents.
The primary purpose of this exercise was not to determine the
correct substantive answers to the cases presented, but to ex-
pose differences in approach to problem-solving and the impact
of the institutional framework on the decisional process.

Despite busy schedules, our non-Academy members gave
generously of their time. We enjoyed many hours of candid,
open discussion of an interesting and frequently exciting char-
acter. We cannot hope to recapture the full flavor of this experi-
ence. What follows is an attempt to summarize the varying per-
ceptions of the decisional process and the similarity and
dissimilarity in approach to decision-making by judges and arbi-
trators,

It should be added that the views attributed herein to the
Jjudges and arbitrators on the panel are of a tentative character.
They do not necessarily reflect how matters will be decided by
them in specific cases that may come before them. The right to
repudiate or modify their views herein stated is expressly re-
served.

1. The Arbitrator’s Perception
of the Decisional Process

We begin with the arbitrator’s perception of his role. His
perception depends on his view of the natue of the collective
agreement and what the parties’ expectations are of grievance
arbitration. Two classic positions have been taken. The first is
that the arbitrator functions as a problem-solver and as an es-
sential instrument in completing the collective bargaining pro-
cess. It is based on the premise that the parties cannot by their
agreement anticipate all of the problems that will arise during
the term of their agreement. Moreover, in order to reach agree-
ment, contract provisions may be left purposely vague. The role
of the arbitrator as the final voice in the grievance procedure is
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to fill in these gaps of understanding. Arbitration awards and
grievance settlements involve, therefore, not only administering
the agreement, but completing the agreement. In the process,
the arbitrator may rely extensively on mediation rather than
imposing decision on the parties as would a judge.?

The opposing position is that the arbitrator’s role should be
more like that of a judge. This position reflects the view that the
collective agreement governs and transcends in importance the
general relationship of the parties—that the agreement sets
forth the rights and obligations of the parties much as a statute
does. The arbitrator accordingly is bound by the agreement and
must carry out the parties’ intention by giving effect to the
language of the agreement. This approach puts the burden on
the parties to resolve their fundamental problems through
negotiations instead of depending on the skill of the arbitrator.3

These differences in basic approach are reflected in a series
of issues: To what extent should formal rules of procedure
apply? To what extent should exclusionary rules such as the
parol evidence rule be applied? Does precedent or stare decisis
have a place in the decisional process? What about the role of
““due process”? What about the right to reasonable notice, the
right to be confronted with adverse witnesses, and the right to
be apprised in advance of evidence and argument? Should
procedural rules designed to protect constitutional rights of
persons accused of crimes be available to protect the individuals

2The leading exponent of this position was George W. Taylor, labor economist and
chairman of the War Labor Board during World War I1. Taylor, Effectuating the Labor
Contract Through Arbitration, in The Profession of Labor Arbitration, Selected Papers
from the First Seven Annual Meetings, National Academy of Arbitrators 1948-1954
(Washington: BNA Books, 1957), 20-41. Shulman similarly supported a broad view of
the arbitral process, although not as extreme as Taylor's. In his role at Ford, he made
his own investigation when not satisfied with a presentation. He freely engaged in ex
parte discussions of grievances with all of the interested parties and occasionally me-
diated disputes. Shulman, supra note I, at 197, These views were reflected by Justice
Douglas in the Tn'/o?* in this dicta in Warrior & Gulf> “The collective bargaining agree-
ment states the rights and duties of the parties.” It is more than a contract; it is a
generalized code to govern a myriad of cases which the draftsman cannot wholly antici-
pate. . . .” The collective agreement covers the whole employment relationship. Steel-
workers v. Warrior & Guif Navigation Co., 363 U.S. 574, 578-79, 46 IRRM 2416 (1960).

3This view was reflected in the first Code of Ethics of the Amurican Arbitration
Association which described the office of arbitrator as being of a judicial nature. 1 Arb.
J. (1946). Former Senator Wayne Morse, a former member of the War Labor Board,
took-an unqualified position: *It is my view of arbitration_that an arbitrator is bound
entirely by the record presented to him in the form of evidence and argument at the
arbitration hearing. His job is the same as that performed by a state or federal judge,
called upon to decide a case between party litigants.” Smith, Merrifeld, and Rothschild,
Collective Bargaining and Labor Arbitration (Indianapolis; Bobbs Merrill, 1970).
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involved in disciplinary actions? Should the arbitrator receive or
give weight to evidence of past misconduct, or evidence secured
by search of the person, search of lockers, or obtained by elec-
tronic surveillance?

The extensive literature reflecting debate on the nature of the
arbitrator’s role, some of which we have reviewed, presents a
somewhat misleading picture of the realities of the world of
arbitration today. Shulman and Taylor spoke from their experi-
ence as impartial umpires with tenure. They came into arbitra-
tion in the period of its most rapid growth following World War
II. The parties were relatively unsophisticated and looked for
leadership from experienced, inventive, and gifted labor ex-
perts. They not only tolerated, but welcomed the problem-solv-
ing approach.

But the bulk of arbitration decisions at that time and today are
the product of ad hoc arbitrators. Arbitrators called in to decide
particular cases, with few exceptions, limit their role to decision-
making. T'oday, even in the more permanent types of arbitration
arrangements, arbitrators function primarily as de:ision-mak-
ers. The parties are far more sophisticated and in many mature
relationships know what they want from the arbitration process.
Current collective agreements reflect several generations of de-
velopment and have fewer ambiguities.

The view of the arbitrator members of the panel is that an
arbitrator should function in accordance with the parties’ expec-
tations. We have found that with few exceptions the parties want
a decision. They have between them exhausted the possibility of
settlement. They come to arbitrators to decide the hard cases
they are unable to resolve on the merits, or for some meaningful
“political-strategic”’ reason where a decision by the arbitrator
can better serve an institutional need of one of the parties than
a settlement on the merits.

Occasionally, arbitrators have been brought into situations
where the grievance procedure has broken down and the parties
cannot get off dead center. Here the parties, to get rid of a
backlog of grievances, will expressly authorize mediation in ad-
dition to arbitration. With willing parties, the two functions can
be combined successfully.

Since the parties know in a great majority of cases what they
want, the arbitrator’s role should be guided accordingly. He is,
as is so often said, a creature of their contract. The parties have
not signed a blank check when they agree to arbitration. The
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arbitrator’s decisional authority is placed within bounds. The
parties generally set limits on arbitral authority in the collective
agreement. The most common provision expressly states that
the arbitrator “should not add to, subtract from, or vary the
terms of the agreement.”

Such contractual restraints on arbitral authority are fre-
quently referred to by arbitrators in awards rejecting conten-
tions inviting them to consider matters outside the collective
agreement. A reference to the contractual limits is not merely
a crutch for an award. Most arbitrators are acutely sensitive to
the fact that it is the agreement which is controlling and will go
with the agreement where its meaning is unambiguous even
though the resulting award appears to be harsh.

There is a substantial range of arbitral discretion in the inter-
pretation of agreements when a disputed provision of the agree-
ment is ambiguous or where the agreement is silent. But even
in such cases the arbitrator is not free to shoot from the hip. To
the maximum extent possible, his award must find support in
the agreement, from established principles of contract construc-
tion or from such established sources as the collective bargain-
ing history or the past practice of the parties.

The most effective restraint on abuse of arbitral authority is
the expendability of the arbitrator. This is a unique aspect of
arbitration. The arbitrator is chosen on a case-by-case basis, for
a period of time, sometimes euphemistically described as per-
manent. The selection of the arbitrator, his performance, and
his award must be acceptable to the parties.

Acceptability is an essential protection in a system of private
law that confers finality to awards, and the parties have properly
regarded arbitrators as expendable. Arbitrators are acutely
aware of their expendability and realize that they will be judged
by their performance. Although the acceptability standard is
widely accepted, some serious misgivings are expressed later in
this report by one of the panel members (see page 83, infra).4

Another brake on arbitral discretion is judicial review, but the
scope of review is exceedingly limited by the Steelworkers Trilogy. 5

48ee The Impact of Acceplability on the drbitrator, in Procecdin%s of the Twemg-First
.;\\r,mual Meeting, National Academy of Arbitrators (Washington: BNA Books, 1968), Ch.
';Sleelwarlzerx v. Enterprise Wheel & Car Corp., 363 U.S, 593, 596-97, 46 LRRM 2423
(1960), It should be added, however, that recent cases indicate a trend toward expand-
ing the scope of review as the fair-representation concept involves greater judicial
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Another limitation affecting the decisional process is the
growth of external law affecting labor relations. While arbitra-
tion continues to be an area of private law, the collective agree-
ment no longer states all the terms applicable to the employ-
ment relationship. Accordingly, the arbitrator’s decision may
not be the last word. The rapidly expanding body of relevant
external law includes the Labor Management Relations Act, the
Wage and Hour Law, Title VII of the Civil Rights Act, the
Occupational Safety and Health Act, ERISA, ADEA, and, for the
host of employers who qualify as federal contractors, the entire
regulatory apparatus of OFCCP through Executive Order
11246. The debate on the proper role of the arbitrator in trying
to reconcile his role as interpreter of the contract with external
law has now gone on for over a decade.5

Alexander v. Gardner-Denver” has played a special role in this
debate. In that case the Court decided to implement both the
national labor policy favoring arbitration and the policy on civil
rights. It permitted an employee claiming employment discrimi-
nation to pursue both his full remedy under the arbitration
clause of the collective bargaining agreement and his cause of
action under Title VII in a de novo proceeding in the federal
court. The Court held that an arbitrator has authority to resolve
only questions of contractual rights.

The Court, although not according the arbitration award
preemptive status, held that it need not be completely ignored,
but might be considered and weighed by the trial court. In a
footnote it set forth the following factors relevant to the weigh-
ing process:

participation, See cases cited in A ))i)endixcs I and 1I attached. See alsp Detroit Coil Co,
v. Machinists Lodge 82, 594 F.2d 575, 100 LRRM 3138 (6th Cir. 1979); Amalgamated
Clothing Workers v. Webster Clothes, 612 F.2d 881 (41h Cir. 1980). For a comprehensive and
insightlul discussion of judicial review since the Trilogy, see Antoine, Judicial Review of
Labor Arbitration Awards: A Second Look ai Enterprise Wheel and Its Progeny, in Proceedings
of the Thirtieth Annual Meeting, National Academy of Arbitrators (Washington; BNA
Books, 1978), 29,

SHowlett, The Arbitrator, the NLRB, and the Courts, in Proceedings of the Twenticth
Annual Meeting, National Academy of Arbitrators (Washington: BNA Books, 1967), 67;
Mittenthal, The Role of Law in Arbitration, in Proccedings of the Twenty-First Annual
Meecting, National Academy of Arbitrators (Washington: BNA Books, 1968), 42. But ¢f.
Meltzer, Rwuminations About Ideology, Law, and Labor drbitration, in Proceedings of the
Twentieth Annual Mceting, supra this note, Edwards, Arbitration of Employment Discrimina-
tion Cases: An Empirical Study, in Proceedings of the Twcmy-Elghlh Annual Meeting,
National Academy ol Arbitrators (Washington: BNA Books, 1976), 97; St. Antoine,
Discussion—The Role of Law in drbitration, in Procecdings of the Twenty-First Annual
Meeting, supra this note, 75, at 82; St. Antoine, Judicial Review, supra note 5.

TAlexander v. Gardner-Denver Co., 415 U.S. 36, 7 FEP Cases 81 (1974).
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(1) The existence of provisions in the collective bargaining agree-
ment that conform sugstantively with Title VII, (2) the degree of
procedural fairness in the arbitral forum, (3) adequacy of the record
with respect to the issue of discrimination, and (i) the special com-
petence of the particular arbitrator.

The Court went on to say that, where the arbitral determina-
tion gives full consideration to an employee’s Title VII rights,
a court may properly accord it great weight: ‘“This is especially
true where the issue is solely one of fact, specifically addressed
by the parties and decided by the arbitrator on the basis of an
adequate record.”8

Gardner-Denver rekindled the debate as to whether arbitrators
should attempt to interpret and apply external law. The views
expressed range from one extreme to the other.

The arbitrator may have no choice if the agreement specifi-
cally includes references to relevant statutes. But barring such
provisions, our view is that arbitrators should limit themselves
to the task specified by the arbitration clause—the interpretation
and application of the agreement.? This conforms to the parties’
intent. It also reaffirms the essential holding of the Trilogy which
emphasized the arbitrator’s expertise in industrial relations and
the law of the shop. It also recognizes that many arbitrators are
not lawyers and have no special competence in interpreting
federal statutes and court decisions.

But even though most arbitrators try to stay aloof from exter-
nal law, the decisional process has been substantially affected by
such cases as Gardner-Denver and also by the Collyer and Spielberg
doctrines of the NLRB considering the respective roles of the
Board and of arbitrators in unfair labor practice cases, especially
in cases involving the refusal to bargain.1?

8/d., at 59.

9When implementation of the agreement is in direct violation of federal or state law
or would in the light of such statutes be impractical or against the interests of the parties,
the arbitrater may be well advised to refer the matter back to the parties unless it is clear
that an award is essential to the parties. See discussion ir{ra, L7,

10Collyer Insulated Wire, 192 NLRB 837, 77 LRRM 1931 ( 971?; Spielberg Manufacturing
Co. v. NLRB, 112 NLRB 1080, 36 LRRM 1080 (1955). In substance, the NLRB has
deferred taking action on complaints of unfair labor Fraclice and refusal-to-bargain
cases, where the arbitration remedy is available, and will give weight to the award if the
follpwiné.!; criteria are met: (1) prompt submission to arbitration proceedings which are
*“fair and regular”; (2) agreement to a bindinl% award; (3) the arbitration decision is not
clearly repugnant to the purposes of the Act. Recent decisions of the Board have sharply
restricted the ai)phcation of the Collyer deferral doctrine in alleéed violations of Section
8(3) of unlawful interference with employees’ Section 7 rights. General American Transtor-
lation Corp., 228 NLRB 808, 94 LRRM 1483 (1977); Roy Robinson Inc., 228 NLRB 828,
94 LRRM 1474 (1977). These decisions reflect the impact of Gardner-Denver on the
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One of the chief advantages of arbitration has been the finality
of awards. This factor is essential to expeditious resolution of
disputes. If, despite an award, a grievant may relitigate his griev-
ance in another forum, the parties’ system of private law is
frustrated. The arbitrator probably best serves the parties if he
confines his award to an interpretation of the agreement, but
conducts the hearing in a manner that will meet the criteria of
the NLRB and the Supreme Court.

The need to comply with these criteria has influenced the
decisional process. The parties as well as the arbitrator must
keep these criteria constantly to the fore especially where the
collective agreement contains provisions similar to statutory
provisions such as clauses barring discrimination because of
union activity, or because of race, ethnic origin, sex, or age. To
achieve finality, an adequate record is necessary. This may re-
quire a stenographic record. Special care must be taken to ob-
serve procedures safeguarding the grievant’s right, and the
complaint which parallels the statute must be referred to in the
evidence and in the award. The award is not likely to be the final
word if the parties and the arbitrator fail to observe these crite-
ria. The decisional process may suffer in increasing formality—
but there may be no other choice.

II. The Judges’ Perception
of the Arbitration Process

"""+ turn next to the judges’ perception of the arbitration
pr - ss. There are important similarities in the judicial and
arutiral processes. Both arbitrators and judges operate within
constraints of an institutional character. Both are engaged in
adjudication. As stated by Lon Fuller, “‘adjudication is a process
of decision in which the affected party [*‘the litigant” or “the
grievant”’]} is afforded an institutionally guaranteed participation

Board. Gardner-Denver has also had its impact on the courts as well. In a recent decision
of the Ninth Circuit, the Board was barred from honoring an arbitration award absent
¢vidence that the issue ol a discharge of a discriminatory character under the Taft-
Hartley Act was submitted (o or censidered by the arbitrator, Stephenson v. NLRB, 550
F.2d 535, 94 LRRM 3234 (9th Civ. 1977). Cf. Servair, Inc. v. NLRB, 607 F.2d 258, 102
LRRM 2705 (9th Cir. 1979). See also Suburban Motor Freight, Inc., 247 NLRB No. 2, 103
LRRM 1113 (1980) where the NLRB refused (o defer to arbitration awards if unfair
labor practice issues were not raised b{ the arbitrator, and Sea Land Services, Inc., 240
NLRB No. 147 (1978) where it was held no deference is to be given grievance settle-
ments short of arbitration,
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which consists in the opportunity to present proofs and argu-
ments for a decision in his favor. Whatever protects and en-
hances the effectiveness of that participation enhances the integ-
rity of adjudication itself. Whatever impairs that participation
detracts from its integrity.”1!

Courts are limited in their discretion by statutes and by stare
decisis. Arbitrators are limited by the collective agreement
which not only sets forth substantive limits, but by its very terms
defines and limits the role of the arbitrator. Published awards
provide a body of precedent from which certain arbitral princi-
ples are distilled, but, because of the infinite variety of collective
bargaining agreements, do not provide a basis for decision com-
parable to the common law. In interpretive cases, when a prior
award has interpreted the identical contract clause in a similar
factual context, most arbitrators would give the prior award
stare decisis effect.

The court’s power in the interpretation and enforcement of
contracts is far greater than that of arbitrators. This brings to the
fore the cliché that has done some harm-—that judges construe
contracts strictly, while arbitrators play fast and loose with them.
Lon Fuller concluded that the cliché was untrue and that the
generalization should be reversed. He cited cases that demon-
strated, in his words, “a willingness by courts to add to or sub-
tract from the language of contracts that would seem strange
indeed in labor arbitration.” He went on to say, “The reason for
this difference is not far to seek. . . . It [the contract] is the
charter, not only of the parties’ rights but of his powers as well.
The courts, on the other hand, have a commission broader than
the enforcement of contracts. They have, accordingly, claimed
the power to interpret contracts broadly in terms of their evi-
dent purpose and to disregard certain kinds of provisions
deemed unduly harsh.”12

The judges on our panel have little difficulty in accepting the
narrow scope of review prescribed by the Steelworkers Trilogy.
They acknowledge the basic thesis of the Supreme Court that
the parties have bargained for the expertise of the arbitrator and
that awards should accordingly be enforced so long as the arbi-
trator based his conclusion on the collective agreement. Differ-

"Fuller, Collective Bargaining and the Arbitrator, in Procecdirﬁs of the Fifteenth Annual
M(f;:lt:'ing, Nlal;iolnaal Academy of Arbitrators (Washington: BNA Books, 1962), at 25.
L, at 14-15,
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ences in perspective have been disclosed in the discussion of
specific cases in the discussion outline. A case which gave rise
to extensive discussion is stated in the outline as follows:

“In the course of a reduction of work force due to a recession-
caused loss of business, an employer reduced six foremen to bar-
gaining-unit classifications, thereby continuing them at work with-
out interruption in their employment, As part of the same personnel
actions, the six most junior employees in the bargaining unit were
laid off for lack of work and Eavc grieved. At the outset of the
hearing, the Union contests the right of the employer which, in turn,
insists upon its contractual Fropriety. The employer’s proffer of
proof makes it clear that its finances dictate that if the Union pre-
vails, an arbitral order to reinstate the six laid off bargaining-unit
employees will cause six foremen in turn to be laid off. The six
supervisors are not present at the outset of the hearing, and the
arbitrator is informed that neither party intends to caﬁ them as
witnesses,”

Discussion centered on the issues of due process and fair repre-
sentation.

It was recognized that, since the foremen became members of
the bargaining unit, the union had a duty to represent them as
well as the junior employees they displaced. It was also assumed
that the employer could be depended upon to advance the
strongest case for the supervisors. Apart from the fact that the
employer would be interested in defending its decision and
avoiding a back-pay award, presumably the employer would
strongly desire to retain the more experienced supervisors.

The judges concluded that the arbitrator should give notice
of the arbitration hearing to the supervisors and presumably
should permit them to participate fully in the hearing with inde-
pendent counsel if they so chose. A number of reasons were
advanced. First, there was a due-process consideration: that the
rights of the supervisors would be determined in a hearing in
which they would not be present. Second, there was a concern
relating to fair representation: whether the union fairly consid-
ered the rights of supervisors in filing and supporting the griey-
ance. Third, there was an apparent conviction that notwith-
standing the basic principle established by the NLRB that the
union is the exclusive bargaining agent, the union cannot be the
final judge of what constitutes fair representation. Finally, there
were considerations of judicial economy. It was the judges’ posi-
tion that if the case came before them on an action to enforce
an award in favor of the junior employees and the employer and
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former supervisors opposed it, they might refer the case back to
the arbitrator with direction to give notice to the supervisors, if
under all the circumstances there was a question whether the
interesis of the absent employees had not been adequately
represented.

The governing issue here is how to balance the statutorily
mandated right of exclusive representation given to the union
against the due process rights and the statutorily mandated
obligation of the union to provide fair representation for all
members of the bargaining unit. Here we suspect the difference
in the balancing process as between judges and arbitrators
arises out of a fundamental difference in their respective percep-
tions of the arbitration process.

Arbitrators have had the experience over many years in han-
dling grievances challenging company decisions to choose one
employee over another in promotions, layoff, recall, overtime,
and in a variety of cases involving the interpretation and applica-
tion of the seniority system. Almost without exception, notice is
not given to the successful, nongri-ving employee, although in
many cases the employee may be  osent. Under the judges’
approach, notice would be requirci. to the nongrieving em-
ployee in il of the situations listed. Such a requirement would
result in a vast change in the arbitraiion process. The only
parties to the collective agreement are the company and the
union. If notice is given, what is the status of the employees to
whom notice is given? Are they additional parties? Do they have
the right of independent representation? Who should give no-
tice? Does the standard arbitration clause which gives the arbi-
trator jurisdiction to hear and determine grievances and limits
the arbitrator to the interpretation and application of the agree-
ment carry with it the authority to give notice to employees to
appear at the hearing presumably with the right to be heard?
Manifestly, arbitrators would agree that due-process considera-
tions make it desirable to have all persons affected present at the
hearing. The experience of most arbitrators is that the employer
does an effective job of representing absent successful em-
ployees. One of the primary advantages of arbitration is that it
1s a relatively simple and expeditious procedure. The arbitra-
tor’s primary concern is to avoid complicating the process and
burdening the parties with a tripartite dispute, and diminishing
the role of the union as the party to the agreement.

The advccates on the panel divided on the issue. Stuart Bern-



DecistoNaL THINKING—CHICAGO PANEL 73

stein, a management attorney, endorsed the judges’ position.
Irving Friedman, a union attorney, dissented. He is not pre-
pared to concede that the union as an exclusive bargaining
representative may not make decisions as to the competing in-
terests of the members of the bargaining unit. He recognizes
that there is a possibility that political or other irrelevant consid-
erations may play a part, but that the court-implemented fair-
representation principles take care of such considerations. He is
greatly concerned that the judges’ position would seriously un-
dermine, if not erode, the basic exclusive bargaining right of the
union and that there must be at least a presumption that the
union in deciding between members of the bargaining unit is
acting in good faith. He believes that an effective remedy exists
within the union’s procedure for election of officers as regulated
by the Landrum-Griffin Act.13 His position is more fully set forth
in a paper attached to this report (Appendix II).

Another issue arises out of an area of increasing conflict be-
tween arbitral and judicial decisional authority resulting in an
increasing tempo and sometimes anomalous disposition of fair-
representation claims in the cor:rts. Mr. Bernstein has explicated
this problem in a paper also attached to this report (Appendix
I). His thesis is “‘that the appropriate judicial disposition of these
cases—once the determination of breach of duty of fair repre-
sentation has been made by the court—is to refer the dispute
back to the contractual arbitration procedure for further proc-
essing. If the basis of the finding of unfair representatior. is that
the union failed to process the grievance to arbitration, then the
urtion should be ordered to procced to arbitrate, If the claim is
inadequate representation during an arbitration already held—
as in Anchor Motor—then another arbitration can be ordered,
and where appropriate (depending on the nature of the union’s
breach), the employee to be represented by a lawyer of his own
choice, fees to be paid by the union. Since the predicate fcr the
order directing arbitration is that the union has breached its
duty, the imposition of the obligation to pay lawyer’s fees seems
reasonable.”

The study panel agrees generally with the thesis advanced hy
Mr. Bernstein, although, as indicated below, the judges had
some difficulty with its implementation. The parties have bar-

13Labor-Management Reporting and Disclosure Act, 29 U.5.C. §401-531,
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gained for resolution of disputes involving the interpretation
and application of the collective agreement by an arbitrator
chosen by them. The employer and members of the union rely
on this adjudicatory institutional framework. They have a gua-
ranteed right to participate in this forum. To shunt them from
a determination of their chosen arbitrator to a judge or a jury
is to deprive them of a collectively bargained right. It is our
opinion that action of this character is unwise, unsound, and
contrary to federal labor policy which places a high premium on
effectuating the collective agreement.

The disagreement over implementation is bottomed, per-
haps, on differing views of the determination of the unfair-
representation question. The Bernstein position is that the un-
fair-representation and contract-breach issues are separate. As
to implementation, during the course of our discussion the
judges observed that an unfair-representation claim against an
employer under Vaca v. Sipes!* cannot be maintained if the un-
derlying grievance is without merit. Thus the court in such a
case considers and decides whether the grievance is meritorious
in the course of deciding the unfair-representation case. What
the eftect of this determination is or should be if the matter is
referred back to arbitration was not fully explored in our discus-
sions, but it is likely that the determination would have a preclu-
sive effect. Perhaps implementation of Mr. Bernstein’s proposal
would require a reformulation of the standard of liability in an
unfair-representation action.

Another approach is, that in referring a case back to arbitra-
tion, the court would reserve jurisdiction of the lawsuit pending
the arbitrator’s award. At that poing, if the grievant is upheld, the
court would apportion damages against the union and employer
in accordance with the Vaca v. Sipes formula. The court might
even direct the arbitrator to make a recommendation as to dam-
ages (see Appendix I).

Mr. Friedman disagrees with Mr. Bernstein’s suggestion that,
under certain circumstances, the union should be required to
provide an attorney chosen by the employee at the union’s ex-
pense. His position, elaborated in his paper (Appendix II), is
that unions which seldom use attorneys for themselves should
not be required to pay for attorneys for employees. Instead, an

141%aca v. Sipes, 386 U.S, 171, 186, 64 LRRM 2369 (1967).
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employee could be represented by a self-chosen union member
or official more likely to understand the institutional concerns.
The employee should not be given an advantage unavailable to
other employees, particularly where the interests of the grievant
are in conflict with those of other employees.

Although this issue of providing an attorney was not fully
explored in our discussions, we would expect that the judges on
our panel would support the Bernstein view. The arbitrator
members are somewhat more sympathetic with the Friedman
view, at least with reference to the small unions with limited
funds and with a tradition of using lawyers only on a limited
basis. The differences in the viewpoints expressed may be
largely explained by the difference in perspective and experi-
ence and an understandable tendency on the purt of the judges
to place a high premium on due-process considerations, includ-
ing a concern that if the union has breached its duty of fair
representation, the employee should not be required for a sec-
ond time to rely on the union and leave open the possibility of
a second fair-representation suit.

The study panel considered many cases included in the dis-
cussion outline. Our primary interest was to determine whether
there were fundamental differences in approach between judges
and arbitrators to the procedural and substantive issues pre-
sented. For the most part we found few differences. Some of
them reflected differences in experience arising out of operating
within very different institutional settings. We list some of the
other issues discussed, not necessarily in the order of their im-
portance.

1. The judges, involved daily in extensive pretrial discovery,
were of the opinion that more use could be made of discovery
in complicated fact cases. The arbitrators and the advocates
took the position that discovery was burdensome and unneces-
sary in most arbitration cases. The grievance procedure leading
to arbitration provides an opportunity for the parties to learn
about the case. The advocates also pointed out that frequently
they were not retained until shortly before the arbitration was
scheduled for hearing.

2. There was considerable discussion about the extent to
which judges and arbitrators should play an active role during
a hearing or trial. As one of our judge members put it: “When
I was selected to serve as a judge, I felt that I was to preside over
as objective a search for the truth as possible.” There was gen-
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eral agreement that a completely impassive posture was incon-
sistent with the search for truth. It is difficult to generalize on
the degree of participation. Much depends on the quality of the
advocates and the extent of preparation. Assuming competent
advocates, interrogation by judge or arbitrator should be de-
ferred until after a witness is fully examined. When the parties
appear to be fully prepared and have made complete presenta-
tions, extreme caution must be exercised in determining
whether it is necessary to open up issues that may have been
deliberately avoided for reasons best known to the parties. In
this respect, because of the continuing character of labor-man-
agement relations, arbitrators in particular must exercise re-
straint. However, an active role by the arbitrator in a disciplinary
case does not pose the same potential for mischief as in a sharply
contested contract-interpretation case. Even the most compe-
tent advocates may overlook a fact or circumstance that may be
crucial to an understanding of the case. Eliciting facts, as such,
under such circumstances may be fundamental to the search for
truth.15

Another aspect of participation relates to appearances. A
Jjudge or arbitrator who actively intervenes because of the inade-
quacy of representation of one side may unwittingly create the
impression that he has prejudged the case in its favor. There is
also a danger that overintervention may unconsciously carry
over into the decisional process.

3. An interesting discussion arose concerning the issuance of
an award that may be mandated by the collective agreement but
frustrated by the operation of external law. A case that pre-
sented this issue was set forth as follows:

“The employer and the union have had a collective bargaining
agreement for years in which seniority is accumulated and adminis-
tered in layoffs and recalls by departments. The plant has a majority
of female workers overall. But the warehouse department is all male
and one or two other departments are predominantly male. The
employer sells some of its products in Department of Defense post
exchanges and commissaries, and is thus subject to affirmative ac-
tion contract compliance procedures. Upon a complaint by a group
of women about the inaccessibility of the warehouse for them, the

15Special problems arise when advocates place a higher priority on winning a case than
on the impact on the continuing management-labor relationship. See Chapter 3, The
Quality of Adversary Presentation in Arbitration: 4 Critical View, in Proceedings of the Thirty-
?Sggx)ad Annual Meeting, National Academy of Arbitrators (Washington: BNA Books,
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Department of Labor orally suggests that the company adopt plant-
wide seniority; no formal order has issued to that effect, but explicit
references have been made to the possibility of cutting off the DoD
outlets for failure to engage in affirmative action. The employer
applied plantwide seniority to allow a woman to bump a departmen-
tally senior male in the warehouse; it also laid off several women who
were departmentally senior but junior to women retained on a
plantwide basis. The laid off women have threatened to sue the
union for lack of fair representation in not pressing their grievances
in reliance on their departmental seniority. The union has brought
those grievances before the arbitrator on their behalf, and the em-
ployer pleads its necessity to comply with the Department of Labor
‘suggestions.’ ”’

The arbitrator’s role is to interpret and apply the collective
agreement. Under the seniority provisions of the agreement, it
is clear that the arbitrator is required to sustain the grievances.
If such an award is entered, there is a strong possibility that in
a Title VII proceeding or in a suit for lack of fair representation,
the award would be set aside in favor of employees dis-
criminated against because of departmental seniority. The arbi-
trator may better serve the interest of all concerned by deferring
decision until a formal order or opinion is issued by the Depart-
ment of Labor. If the parties are thereafter unable to reach a
resolution of the problem, this may be one of the rare occasions
in which the arbitrator should attempt mediation. At.any rate,
if an award is issued, the arbitrator should make clear the exis-
tence and importance of the relevant external law and defer the
effect of the award for a period of time or remand the case to
them so that the parties may cope with the problem.

4. Another area of slight difference involved the attorney-
advocate acting as a witness in an arbitration case. The advo-
cates and the arbitrators were of the opinion that such testimony
should be received and weighed along with the rest of the re-
cord. Their experience was that such testimony was not uncom-
mon. Attorneys of the parties are not infrequently involved in
the negotiation of the collective agreement at issue and there-
fore are in a position to present relevant collective bargaining
history. The judges’ initial reaction was negative in light of the
experience of the courts with respect to attorney-witnesses.

5. Another area of discussion concerned the issue of procedu-
ral arbitrability particularly if it relates to the implementation of
time limits in the grievance procedure. Time limits are essential
to assure that a prime objective of the grievance procedure,
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expeditious resolution of the dispute, is achieved. In the close
cases where deadlines are missed by days, arbitrators tend to
avoid literal application of time limits. They do so in the belief
that the labor-management relationship will thereby be en-
hanced and that substantive due process for the grievant will not
be frustrated.

The judges prefer that awards be disposed of on their merits
unless it is patently clear that the arbitrator will exceed his
jurisdiction in doing so. This attitude is consonant with the
direction of the Supreme Court that “Doubts should be resolved
in favor of coverage.”’16

The attitude of the advocates is in the process of change. If
an aggrieved employee is deprived of a hearing because of the
failure of the union to process his grievance within the time
limits of the agreement, the end result may be litigation to
vindicate his right to fair representation.l”

Such an outcome may in the end be more costly to the parties
than a hearing on the merits, regardless of how the arbitrator
decides the case on the merits.

III. The Decision to Arbitrate:
The Advocates’ View

One of the most important functions an advocate performs
for a client is sizing up a case, attempting to predict the outcome
in arbitration. The advocate, accordingly, plays a crucial role in
the decisional process. What factors does he consider, and how
successful is he in making predictions? What factors, extraneous
to the merits of the case, play a role in his decisional process?18

Mr. Bernstein summarized his views as a management attor-
ney as follows:

“The primary consideration in advising an empioyer whether
to defend or settle a grievance headed for arbitration is the
advocate’s estimate of the probable outcome. In this respect,
arbitration is no different than a lawsuit.

“There are other considerations unique to arbitration, but the
starting point is the perennial question—what are my chances?

16Steelworkers v. Warrior & Gulf Navigation Co., supra note 2, at 583,

17See Ruzicka v. General Molors Corp., 523 F.2d 306, 90 LRRM 2497 (6th Cir. 1975).

18See Comments by Bernard W. Rubenstein, union attorney, and Anthony T. Oliver,
r., management attorney, on The %lalily of Adversary Presentation, supra note 15, at 47-62,
in which there is a discussion of the advocates’ role in the decisional process.
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“In responding to this question the advocate obviously pro-
jects himself into the role of the arbitrator.

“In making the anticipatory decision, the advocate must get
a sufficient feel for the case s0 as to be able to make a valid
judgment, often without being able to undertake the detailed
investigation and interviewing required in actual preparation for
hearing. The client may give what he believes is the full story.
A little probing usually reveals some critical feature is held back
—either willfully or through ignorance of what is relevant. Often
the employer action is so clearly defensible or so obviously
wrong that the answer is easy. At times it is apparent that there
are subtleties which require further probing before a judgment
can be made.

“It may be necessary to interview potential witnesses, have the
employer study past practice, or examine notes on prior
negotiations before a fair appraisal can be made.

“But, the employer usually wants a quick, even if relatively
uninformed, judgment. His inquiry often comes as he is ready
to meet or prepare an answer at the last grievance step, and if
he is totally off base, this may be the best place to settle. Here,
unless the case is a complete disaster, the advice usually is to
press on and ‘as we get into it further, we can always change our
mind.” Sometimes it is easier to settle after the union has de-
cided to go ahead, the arbitrator is selected, and the date set.

“In any event, once the facts are as well in hand as reasonable
preparation will permit, the question remains—how will it come
out?

“Perhaps the reason so many advocates believe they would
make good arbitrators is that they are constantly judging their
own cases. Their decisional processes are probably no different
from those most arbitrators would articulate—but with one ex-
ception. The arbitrator rarely takes himself into account when
describing how he decides cases; the advocate anticipating a
result almost always takes into account the characteristics of the
particular arbitrator.

“The advocate may have a very clouded crystal ball, but he
does indulge in the notion that some arbitrators are better for
his side than others on difficult contract interpretations; that
some are poor employer risks on discharge cases, while others
are reputed to be so employer-oriented that when their names
are suggested by the union, one may reasonably be suspicious
of the desire to prevail. This nction of what particular arbitra-
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tors are likely to do in particular situations is a factor both in
selection of the arbitrator and evaluating the probable outcome
once selected.

“In any event, given a fair grasp of the facts, including such
relevancies as past practice, bargaining history, and degree of
even-handed application by the employer, most advocates,
union and management, are rarely surprised by the arbitrator’s
decision. There are, of course, close ones that you hoped to win,
but lost. But there are the close ones you win when the odds you
quoted were against you.

“All in all, the system is fair and works well, even if an unso-
phisticated employer may believe you can never win an arbitra-
tion, and even if there are some occasional decisions that are
beyond rational explanation. This exception does not prove the
rule—it proves there are either some poor arbitrators or some
poor advocates.

“But winning in arbitration is not everything. Rarely in a
lawsuit will the parties have a continuing relationship, but al-
ways in the arbitration setting. A sure winner may be dropped
and a sure loser carried through to arbitration because of the
continuing and complex relationship of the work environment.

“A winner may be dropped or a loser taken on because the
employer has won too many—all justifiable—and the union or
employees are losing confidence in the process.

“There are some issues which could be won in arbitration but
which should be kept in doubt. Sure winners of this type usuaily
mean sure trouble in the next negotiations. Many out-of-classifi-
cation transfers and out-of-seniority layoffs fall into this cate-
gory. It may be preferable to settle these on an ad hoc basis than
push to victory.

“Conversely, losers may be taken on to back a supervisor’s
decision or to teach a lesson to a supervisor who may believe the
employer always gives in. Both employer and union may be in
the position where an adverse decision of the arbitrator is more
acceptable than a settlement of the parties.

“The advocate tries to give an answer broader than the ques-
tion, what are my chances, before advising whether or not to
arbitrate.”

Mr. Friedman summarized his views as a union attorney as
follows:

“The union attorney often enters the grievance procedure
after the union has already decided to arbitrate the grievance.
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His function begins with an analysis of the case; he evaluates
past practice in the particular plant, general arbitration prece-
dents, and the available evidence. If the arbitrator has already
been chosen, the lawyer will engage in one of the favorite games
of all advocates—trying to predict what this arbitrator will do in
this kind of case. If the arbitrator has not been selected, the
lawyer has the harder task of being totally objective—he at-
tempts to predict how the ideal arbitrator will decide, and, in
this process, becomes the arbitrator himself, attempting to de-
cide the case on the merits and on the evidence as it is then
available to him,

“At this point, if the union’s case appears weak, the lawyer will
probe in his client’s discussions to discover why the union has
brought the case so far. The lawyer may find that the union has
misunderstood a contract provision, or that it has not taken into
account unfavorable past practice or unreliable evidence. In
such cases, the lawyer has obviously made an arbitral decision,
and he will counsel that the case be settled or withdrawn. The
union may agree, and that is the end of the case. If the union
disagrees, the lawyer with some additional probing, may recog-
nize that the union is under a political necessity to arbitrate.
Perhaps the issue is one that the membership insists must be
arbitrated. The grievant may be a long-service employee to
whom the officers or members want to give the fullest protec-
tion; or the issue may be one which the union firmly intends to
win in arbitration or, if it loses, take to the next contract negotia-
tion.

“The union attorney is less often consulted about cases that
the union does not want to arbitrate. He will usually first hear
about these cases in the form of unfair representation proceed-
ings, before the NLRB or in a §301 suit. In the situations where
the attorney is consulted before the union’s final decision, he
must evaluate the merits of the case from the viewpoint of a
potential arbitrator. Since he must also be alert for any indica-
tions of unfair or arbitrary action, he places himself in the posi-
tion of a judge or NLRB representative, and in such a role
decides whether the grievance has been handled properly. If he
feels that the grievance does have merit, or that there may have
been some irregularity in the handling of the grievance, the
lawyer will in effect become the grievant’s advocate, to urge that
the case be arbitrated, or perhaps that it be returned to an
earlier step of the grievance procedure for further investigation
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and processing. A weighty factor in many decisions to arbitrate
is the desire on the part of the union and its attorney to avoid
a suit for denial of fair representation.

“The lawyer preparing a case for arbitration makes a further
series of decisions. He directs the marshaling of evidence; he
guides in the selection or rejection of witnesses; he makes deci-
sions as to the inclusion or exclusion of arguments and evi-
dence. Along with the union representatives, he must make
decisions about using or rejecting approaches that may endan-
ger the basic union-management relationship. He draws on the
experience of his union officials for applicable history, for the
evaluation of union witnesses, for instruction as to likely com-
pany witnesses and their strengths and weaknesses. Often he
will even learn from the union officials useful information about
opposing counsel and the arbitrator. In this entire process, the
attorney and the union have been making a series of decisions.
In the ultimate presentation, the arbitrator hears a case that has
already been shaped by the collective skill and experience cf the
union lawyer and his clients, who are usually knowledgeable,
articulate, and shrewd. Even while the arbitrator patiently ob-
serves the apparently rough battle between the union and the
company, his experience will teach him that what he is seeing is
the product of two well-prepared adversaries. When he over-
rides angry objections, when he admits evidence that one party
or the other earnestly argues will threaten the very structure of
the plant, the arbitrator is aware that he is presiding over an
exuberant play in which the cast are the classic villain and hero,
and in which the setting is industrial democracy. And the arbi-
trator will also sense that many lesser decisions, at every stage
of the grievance procedure and the preparation by the respec-
tive advocates, have preceded and have prepared the way for his
ultim.te decision in the case.

“The union attorney and the company attorney of course
usually have a major part in selecting the arbitrator. It goes
without saying that both attorneys are out to win; they screen the
lists of AAA or FMCS, each lawyer hoping to find an arbitrator
whose inclinations are favorable to his side of the case; and in
this somewhat unseemly process, each hopes that as a last resort
the selected arbitrator will be fair-minded. Selection of the arbi-
trator is a part of the decisional process, in my view, the worst
part because the potential for economic pressure upon arbitra-
tors, or the appearance of it, inevitably detracts from the credi-
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bility of the entire process. The systems that exist today for
selection of arbitrators lend themselves to abuse; the existence
of arbitrary, sleazy private rating services that purport to evalu-
ate arbitrators would not otherwise be possible. Labor, manage-
ment, and the many outstanding professional arbitrators de-
serve a better, more objective system of selection to eliminate
partisan control over selection. Thus, I disagree with the posi-
tion expressed by the majority of my panel that the ‘expendabil-
ity’ or the ‘acceptability’ of the arbitrator acts as an effective
restraint on arbitrators. I believe that ‘expendability’ tends to
stunt the exercise of independent judgment and imagination.”

IV. Reaching a Decision

At the heart of the decisional process is the question—why
and how does a judge or an arbitrator reach a particular result?

This question does not often arise in cases controlled by facts.
The fact-finding process is relatively clean-cut and not difficult,
except for issues of credibility which can be exceptionally chal-
lenging. We found that judges and arbitrators applied the same
criteria in determining the credibility of witnesses. Nor is there
any difficulty in understanding the decision process when judge
or arbitrator is applying clear and unambiguous terms of the
agreement. Here, however, the area of discretion may vary as
between judge and arbitrator, The judge has both legal and
equitable jurisdiction. If the decision which would result from
literal application of the agreement is unjust, there is an array
of doctrinal approaches that may be used to temper the result.
The arbitrator, in contrast, is limited to interpretation and appli-
cation of the agreement. The end result is that his award may
be harsh, but there is not much he can do about it. The example
which follows is based on an award of one of the arbitrators.

The case involved a utility located outside of Chicago. The
grievant had been employed for 23 years, all of his working
career, in various positions, principally in operating and main-
taining the electrical relay systems of the company. He grieved
the refusal of the company to process his promotion to Senior
Test Relay Engineer because he had no degree in electrical
engineering. The grievant svas acknowledged to be highly com-
petent. He had satisfactorily performed most of the duties of
Senior Test Relay Engineer—and had trained and assisted other
employees who held degrees in electrical engineering.
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The contract provided that the company “has sole responsi-
bility for developing and applying all selection criteria. ...” The
requirement of a degree in electrical engineering had been in
effect for 20 years. The only issue of fact was whether that
requirement was reasonable. On the basis of the record reflect-
ing the many technological changes which have occurred in the
utility industry resulting in a highly complicated system, and the
key character of the job in question in the company, the arbitra-
tor was convinced he had no choice except to conclude that the
requirement was reasonable and to deny the grievance, over-
looking the ironic fact that Thomas Edison, after whom many
electrical utility companies are named, was not a college gradu-
ate.

If the foregoing case had been presented to a court, the result
may have been different. In addition to inherent authority to
determine whether the contract has been reasonably interpre-
ted, the court has broad equitable powers. The judge enjoys the
important advantage in that his decisions are subject to appel-
late review. In a case where an unjust result is compelled be-
cause of stare decisis consideration, he can write an opinion
deploring the compelled unjust result which may have an impact
in securing a reversal of a line of precedents.

There are two classes of cases where an arbitrator has sub-
stantial range of discretion: (a) discharge and discipline cases,
particularly in the review of penalties, and (b) resolution of
interpretive issues involving ambiguous provisions of an agree-
ment—or where the agreement is silent.

A considerable body of “industrial jurisprudence” or “com-
mon law of the shop” has evolved over the years, helping to
guide the arbitrator as he i interprets and applies that elegant but
vague phrase “just cause” in a specific discipline case.

In resolving interpretive issues when the language is ambigu-
ous, the arbitrator, in addition to considering the collective
agreement and the rules of contract construction, may look to
and give weight to past practice in the plant—or custom in the
industry. He may also consider collective bargaining history.
But in the end he must make a choice between alternative inter-
pretations,

What governs that choice in close contract-interpretation
cases? There may be rational and to some extent objective
guidelines, such as the workability of the award. The arbitrator
should not impose on the parties an impractical or absurd rule.
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But what about factors such as general principles of equity,
personal notions of social justice, or personal value prefer-
ences? To what extent do they enter into decision-making?

The classic statement almost always cited in discussions of
decision-making is that of Justice Cardozo, taken from his lec-
tures “The Nature of the Judicial Process”: “Deep below con-
sciousness are other forces, the likes and dislikes, the predilec-
tions and the prejudices, the complex of instincts and emotions
and habits and cenvictions which make the man, whether he be
litigant or judge.”’19

The late Judge Jerome Frank in his book Law and the Modern
Mind expounded the same thesis but in more blunt terms: “The
judge really decides by feeling and not by judgment, by hunch-
ing and not by ratiocination appearing only in the opinion. The
vital motivating impulse for the decision is an intuitive sense of
what is right or wrong in the particular case.””20

Both of these views were expressed years ago. They were
considered bold statements at the time they were uttered. Today
it is taken for granted as a result of the widely publicized re-
search of psychologists and psychiatrists that the outlook of a
man, and his general approach to problems, is the product of
many factors. These include the impact of his family, his envi-
ronment, his formal and informal educaticn, and, indeed, his
entire experience.?!

Jerome Frank’s words, the “intuitive sense of what is right or
wrong,” translates into the common term “gut reaction.”” Law-
yers with extensive litigation experience are especially sensitive
to this factor. They will give it substantial weight, particularly in
deciding whether to litigate or settle.

19 ecture IV, 167.

20Frank, Law and the Modern Mind, at 104.

2LA more extreme position was expressed by the late Professor Harold D, Lasswell,
a noted political scientist, whose major scholarly interest was in applying principles of
Freudian depth psycholcégy to peliucal leadership and political events. He would cer-
tainly dissent from any idyllic view of the analytic approach to decision-making. Com-
menting on judicial decision-making, Lasswell dismissed the analytic approach as simply
a “rationalization” or substituting “for the record” an explanation of “motivation ac-
ceptable to the ego™ for the purpose of “hiding from one's self* the actual libidinal
reasons for one’s acts. Robert A, Leflar, Honest jugia’al Opinions, Northwestern U. L. Rev.
722 (1979). The Lasswell thesis, however, distorts the Freudian approach. It fails to give
sufficient recognition to the strong narcissistic drive to act in ways “‘acceptable to the
ego.” Although we may at times beEave in ways we do not fully consciously comprehend,
we do struggle with the evidence in the record to arrive at what we consider a proper
decision because any other course could not be reconciled with one’s perception of
oneself as a professional. See also ]. Woodford Howard, Jr., Role Perceptions and Behaviour
in Three U.S. Courts of Appeals, 79 J. Politics 916 (1977).
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If the issue is one where there is a range of arbitral or judicial
discretion and if the result sought is manifestly unjust, by what-
ever standard one applies, a strong technical case will not assure
a successful outcome. The advocate should not become so in-
volved in the adversary process that he becomes blind to the
equities.

The following case involves an award in which the equities
played an important role.

The grievant was dismissed under a provision of a collective
agreement listing the circumstances under which an employee’s
seniority could be terminated. One of these circumstances was
absence from work for two days without notifying the employer.
He was dismissed on the day following the expiration of the
two-day period. He was notified of his dismissal upon his return
after a week’s absence.

The grievant was 56 years of age. He had worked at the plant
for 25 years. In the first year of his employment, he was involved
in an industrial accident as a result of which he lost several
fingers on one hand. At the time he was promised a job for life
if he could do the work. His record was satisfactory, and he had
no prior history of absenteeism. He claimed he was ill and had
called in to the plant on the second day of his absence. On the
basis of the entire record, the fact issue was resolved against
him. Nonctheless, the arbitrator reinstated him to his job and
imposed a suspension for his failure to call in.

The contract provision was subject to several interpretations.
Although there was no language expressly mandating dismissal,
the provision was susceptible to such an interpretation, or to the
interpretation that there was a range of discretion in manage-
ment. The record disclosed another case of an employee with
far less seniority than the grievant, similarly absent for two days,
but in his case management made a successful effort to contact
him and permitted him to return to work.

The company explained its action on the basis of the essential
character of his job. Its action, however, clearly established that
it did not interpret the contract as mandating dismissal. In
choosing to rely on the evidence of inconsistent application for
the decision, it is obvious that the arbitrator was strongly in-
fluenced by the equities. The chance that a 56-year-old man with
a physical handicap could find a job in today’s labor market was
minimal. Moreover, in industry generally, an unexcused absense
of along-term employee for two days is a basis for discipline but
not for dismissal.



DEecIsIONAL THINKING~—CHICAGO PANEL 87

Most cases, of course, can be disposed of without substantial
difficulty. The facts and applicable law or contract provisions
point to only one sound resolution. In those cases where the
decision is clear but the result harsh, the temptation to resort to
dicta is very strong. Arbitrators must exercise the greatest re-
straint. The dictum in a particular case may play havoc ih ongo-
ing disputes unknown to the arbitrator. Indeed, the continuing
relationship between the parties is a constant dominant factor.
A strong case could be made for awards without supporting
opinions. Such awards would insure that there would be no
impact beyond the case at hand. But it is too late to reverse the
established tradition of supporting opinions in this country, and
of course there are compelling reasons for that tradition.

The cases that present the most difficulty, of course, are those
where the arbitrator or judge can find a rational basis for decid-
ing the case either way. It is futile to try to generalize about how
decisions in such cases are reached. One would like to assume
that there will be careful review of the record and the applicable
agreement, a scrupulous review of the facts, a weighing of alter-
nate theories, and a sorting out of all extraneous factors that
may bias the result. It would appear that it is common experi-
ence of judges and arbitrators to reach a tentative conclusion
and to test this conclusion by a written opinion. If the opinion
does not stand up, the process is repeated. In the end, a decision
18 made and we go on to the next case.



APPENDIX I

BrREACH OF THE DuUTY OF FAIR REPRESENTATION:
THE APPROPRIATE REMEDY

STUART BERNSTEIN

An area of potential conflict between arbitral and judicial
decision-making responsibility has become apparent through
the increasing tempo and sometimes anomalous dispositions of
fair-representation claims in the courts.

The thesis of this comment is that the appropriate judicial
disposition of these cases—once the determination of breach of
the duty of fair representation has been made by the court!—
is to refer the dispute back to the contractual arbitration proce-
dure for further processing. If the basis of the finding of unfair
representation is that the union failed to process the grievance
to arbitration, then the union should be ordered to arbitrate. If
the claim is inadequate representation during an arbitration
already held—as in Anchor Motor 2—then another arbitration can
be ordered, and where appropriate (depending on the nature of
the union’s breach), the employee to be represented by a lawyer
of his own choice, fees to be paid by the union. Since the predi-
cate for the order directing arbitration is that the union has
breached its duty, the imposition of the obligation to pay law-
yer’s fees seems reasonable.

Even if the plaintiff employee has brought action against only
one of the parties,? or if one of the parties has been dropped

1For the purposes here, the standard for determining whether the duty has been
breached is irrelevant; this assumes that whatever the test, a finding of unfair representa-
tion has been made.

2Hines v. Anchor Motor Freight, 424 U.S. 554, 91 LRRM 2481 (1975) concerned the
union’s representation of employees before a joint committec—a body appropriately
described by Benjamin Aaron as more akin to an extension of the grievance procedure
than to arbitration. The typical collective bargaining agreement using the joint-commit-
tee device provides for neutral arbitration in the 2vent of a joint-committee deadlock,
A court could require use of tite neutral arbitratior step where the decision involved in
the judicial proceeding was that of a joint committee.

8Kaiser v. Teamsters Local 83, 577 F.2d 642, 99 LRRM 2011 (9th Cir. 1978).
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from the action because of a statute of limitations,* or if appeal
is untimely as against one of the parties,® under its equitable
powers a court could effectively direct arbitration.

This proposition has been forced upon me by the uncomfort-
able awareness that treating a fair-representation suit as an ac-
tion at law for damages has the potential for placing both the
question of breach of the duty and propriety of the employer
action to a jury.6

In a lucid moment, the Supreme Court observed in praise of
arbitrators that “The ablest judge cannot be expected to bring
the same experience and competence to bear upon the determi-
nation of a grievance because he cannot be similarly informed.”?
If the ablest judge cannot do that, then what can be expected of
the jury?

Since the primary source of the fair-representation duty is
statutory, there seems to be no conceptual way of keeping the
determination as to its breach from the courts. But at least that
should be left to the able judges the Supreme Court had in
mind, who perhaps might be expected to exercise some restraint
as to what the duty entails,8 and not to a jury.

But the question of the employer’s alleged breach—typically
a claim of wrongful discharge—need not be and ought not be
decided by either court or jury. The breach of the fair-represen-
tation duty is independent of the employer’s contractual viola-
tion. The union may negligently miss time limits, or the union
representative may do a woefully inadequate job of representing
an employee at a hearing even where the employer action in
discharging the employee is completely proper.? The propriety
of the employer action might affect the employee’s remedy

iSmart v, £llis, 580 F.2d 215, 99 LRRM 2059 (6th Cir, 1978).

5Miller v. Gateway Transportation Co., 103 LRRM 2591 (7th Cir, 1980).

SMinnis v, UAW, 531 F.2d 850, 91 LRRM 2081 (8th Cir. 1975); Smith v, Hussmann, 103
LRRM 2321 (8th Cir. 1980); Foust v. IBEIV, 572 F,2d 710, 97 LRRM 3040 (10th Gir.
1978), revr as 1o Punitive damages, 99 S.Ct, 2121, 101 LRRM 2365 (1979).

7Steelworkers v. Warrior &szlzil/ Navigation Co., 363 U.S. 574, 582, 46 LREM 2416 (1960).

8See, e.g., Cannon v. Consolidated Freightways, 524 F.2d 290 (7th Cir, 1975), overruling
a decision of the trial judge who found a breach because the union failed to raise the
defense that the sobriety rule upon which discharge was based was improperly promul-
gated where the employee admitted he knew of the rule and was given a second opportu-
nity to comply after the consequences of failure to comply were explained to him.

In Foust v. IBEIW, supra note 6, the court recognized the difference between the
union's alleged breach of the fair-representation duty and the alleged wrongful dis-
charge. Unfortunately for the point being made here, this was done through the vehicle
of approving instructions te a jury in a case involving only the union, which then
awarded $40,000 in actual and $75,000 in punitive damages, The Supreme Court later
reversed as to the punitive damages, 99 S.Ct. 2121 (1979).
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against the union, but should be irrelevant to the issue of union
responsibility. For what the employee has lost when his case is
not presented or is unfairly presented is the opportunity to have
his grievance fairly argued to and decided by an impartial arbi-
trator, and this he is entitled to even if it is ultimately deter-
mined he was discharged for just cause.

This is not to suggest that a union has, or ought to have, the
duty to arbitrate every grievance. But the benefit of the doubt
should be given the employee, and the close ones ought to be
arbitrated. This is certainly preferable to subsequent litiga-
tion.10

When the employer agreed to limit his commcn-law right to
terminate the employment relationship at will and agreed to
terminate or discipline only for just cause, he did not agree that
just cause would be determined by a judge or jury. His bargain
created no right in the employee to be vindicated in the court.!!
“Just cause,” in this context, is a concept developed out of the
common law of arbitration and is peculiarly dependent on the
arbitration process for its nurturing and growth. It does not
belong in court and certainly not before a jury. Contemplate
framing standardized jury instructions on the infinite variety of
factual situations lying behind a discharge or suspension for
“just cause.” It is here more than in any other area of grievance
resolution that the experience and competence of the arbitrator
is needed. But it is the discharge cases—the just-cause cases—
that generate the vast majority of court suits on the fair-
representation issue.

What stands in the way of the proposition asserted here—that
when there is a judicial determination of the breach of the duty
of fair representation the dispute be directed to arbitration or
a second arbitration with independent counsel—is the Vaca v.
Sipes dictum. The Court had found no breach of duty in that case
in the union’s refusal to process a grievance to arbitration. That

WEmployers occasionally find themselves in the awkward position of hoping the union
will arbitrate rather than drop a grievance when the lawyer for the affected employee
thnes the employer and suggests that if the union doesn’t arbitrate, the employee will
itigate.

HThe employer in Anchor Motor argued to the Supreme Court that if arbitration
awards were not accepted as final, “employers . . . would be far less willing to give up
their untrammeled right to discharge without cause and to agree to private settlement
procedures.” Supra note 2, at 570, What is suggested here is that where there is a finding
that the union breached its duty of fair representation in presenting the grievance to the
arbitrator, there is no “final award,” but the remedy should be to arbitrate again, not
let the court or jury decide the issue put to the arbitrator in the first instance.
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should have been sufficient to end the matter. But the Court
could not resist telling us what would have happened if a breach
had been found. The Court observed that if in fact Owens, the
employee, had been improperly discharged and an action had
been brought against the employer rather than the union, the
employer’s only defense would have been the union’s failure to
resort to arbitration; but if that failure was itself a violation of
the union’s statutory duty to the employee, there would be no
reason to exempt the employer from “‘contractual damages’’ he
would otherwise have had to pay. “The difficulty lies in fashion-
ing an appropriate scheme of remedies.”12
This is what the Court said in exploring that “‘difficulty’”:

“Petitioners urge that an employee be restricted in such circum-
stances to a decree compelling the employer and union to arbitrate
the underlying grievance. It is true that the emplr yee's action is
based on the em&)loyer’s alleged breach of contract plus the union’s
alleged wrongful failure to afford him his contractual remedy of
arbitration. For this reason, an order compelling arbitration should
be viewed as one of the available remedies when a breach of the
union’s duty is proved. But we see no reason inflexibly to require
arbitration m all cases. In some cases, for example, at least part of
the employee’s damage may be attributable to the union’s breach of
duty, and an arbitrator may have no power under the bargaining
agreement to award such damages against the union. In other cases,
the arbitrable issue may be substantially resolved in the course of
trying the fair representation controversy. In such situations, the
court should bhe free to decide the contractual claim and to award
the employee appropriate damages or equitable relief.”13

These broad comments cast apart from a factual setting really
beg the question. The employer has not granted broad contrac-
tual rights to the employee entitling him to “contractual dam-
ages” in the sense used by the Court. With respect to the issue
of the power of the arbitrator to grant “damages” (back pay?)
attributable to the union’s breach, why not? As long as the Court
was indulging in dicta, it might have held that this was within the
authority of the arbitrator in a circumstance where the court
directs arbitration because it has found a breach of the union’s
duty. There is no apparent reason why a court, after a finding
of breach of the union’s duty, could not empower the arbitrator
to allocate the back-pay award, if one is found to be appropriate,

YVaca v, Siges, 386 U.S. 171, 196, 64 LRRM 2369 (1967).
130, at 196.
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between the employer and union in accordance with the formula
set out in Vaca: ““The governing principle, then, is to apportion
liability between the employer and union according to the dam-
age caused by the fault of each.”14

In the last point raised in Vaca—that the arbitrable issues may
have been substantially resolved in the course of trying the
fair-representation issue—the Court denies its own recognition
of the relative inexpertise of judges to make such determina-
tions, overlooks the possibility that juries may be called upon to
make the decision, and tends to confuse the separate questions
of fair representation and employer breach.

The danger inherent in broad dicta apart from a specific fac-
tual setting is illustrated by the results of a recent Ninth Circuit
decision, Clayton v. ITT Gilfillan. 1* The court reached a decision
which it acknowledged “produces an anomaly,” but the court
believed it had no choice after Vaca and Hines. The action was
the usual one against the union and company for unfair repre-
sentation and wrongful discharge. The union had processed the
claim through the grievance procedure, made demand for arbi-
tration, and then withdrew the request. The trial court found the
employee had failed to exhaust the internal union review proce-
dures through which he could challenge the decision not to
arbitrate, and dismissed the action against the union. The court
also held that this barred the employee’s action against the
employer. The court recognized the awkward result: “In an
action from which the union has been dismissed, ITT [the em-
ployer], to prevail on its affirmative defense, must defend the
UAW'’s good faith in declining to prosecute Clayton’s [the em-
ployee’s] grievance.” The court of appeals concluded that de-
spite the anomaly, this is how it had to come out because of Vaca
and Hines. 16

The trial court’s decision was sensible, realistic, and should

M41d, at 197.

15104 LRRM 2118 (9th Cir. 1980).

16A similar result was reached in a recent decision of the Seventh Circuit in Miller v,
Gateway Transfzortation Co., 103 LRRM 2591 (1980). The trial court had granted summary
judgment in favor of the union and employer. The plaintiff, the discharged em(f)loyee,
appealed the dismissal of his suit, but his appeal against the union was dismissed by the
court of appeals as untimely filed, leaving only the appeal against the employer before
it. The court found there were genuine fact issues as to Eoth tﬁe claim of unfair represen-
tation by the union and improper discharge by the emPloyer, and that summary judg-
ment was therefore improper. PFhe case was remanded for trial. Thus, in the trial court,
the employer will be required to defend not only the propriety of the discharge, but the
fairness of the union’s representation, while the union 1s out of the case completely.
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have been affirmed. The employer should not be responsible for
defense of a claim of the union’s breach. The union ought to be
an indispensable party on the fair-representation issue, and
until that issue is disposed of, the propriety of the discharge
should not be a triable issue before any forum. If the employee
has failed to perfect his right to bring suit against the union, he
ought not to be able to go after the employer.

The confusion resulting from the overinvolvement of courts
and juries in the process is sharply illustrated by Smith v. Huss-
mann Refrigerator. 17

The fact situation is somewhat complex, but these are the
essentials. The company promoted four employees out of se-
niority order, claiming they had greater skill and ability; the
contract permitted such proniotions. Senior employees grieved,
and the union processed their grievances to arbitration. At the
hearing the grievants testified; the successful bidders were not
invited to attend. The only evidence in support of the successful
bidders was testimony by the employer’s foreman as to his eval-
uation of the relative merits of those awarded the promotion
and the grievants. The arbitrator granted the claims of some of
the grievants, but the award granted more promotions than
there were openings. The union and employer held a clarifica-
tion meeting with the arbitrator at which no employees were
present. The final award was still somewhat confusing, but in
any event, the original successful bidders attempted to file griev-
ances challenging the clarified award, which the union refused
to process.

The original successful bidders filed suit against both the
union and the company. Both the claims of breach of contract
by the employer and breach of duty of fair representation by the
union were tried before a jury which found against both defend-
ants and awarded damages to two of the plaintiffs. The trial
court then entered judgment in favor of the defendants notwith-
standing the verdict.

In its first decision on review, the court of appeals upheld the
Jjudgment in favor of the employer, but reversed as to the union
on the ground that the jury could reasonably have found a
breach of the duty of fair representation. After en banc hearing,
the court issued a second decision one year later, and this time

17100 LRRM 2239 (8th Cir. 1979), on rehearing, 103 LRRM 2321 (1980).
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reversed the trial court as to the employer and union and rein-
stated the jury verdict against both. The ground for the change
in the decision respecting the employer was that the jury could
have found a contract breach in the clarification meeting, where
apparently the employer and union had arrived at a resolution
of the preblems presented by the confused first award, which
resolution was adopted by the arbitrator.

Here is a case whose precise facts are so complex that I must
confess to still being confused about them even after four read-
ings of the decision; yet it was presented to a jury. The trial
judge disagreed with the jury; the court of appeals disagreed
with the trial judge and then with itself. The employer, who, as
far as can be determined from the reported case, made the right
decision in the first instance about the relative abilities of the
bidders, is required to pay money damages to those it selected
for promotions because the union did not allow them to partici-
pate in the first hearing or tell them about the second. The jury
was given both issues at the same time, and one certainly had
to influence the other.18

Why did not the court simply direct a new arbitration of the
whole business where the competing employee interests would
be given an opportunity to participate. In light of the one-year
delay between the first and second decisions of the court of
appeals, the argument that the second arbitration would unduly
delay the ultimate disposition is not compelling.

It may be that the Vaca v. Sipes dictum invited this strange
result, but it also allows trial courts to direct arbitration. There
1s constant complaint about the overburdened judiciary. This is
one way to ease the workload.

8The employer is in an untenable position before the jury. If he says nothing in
support of the union’s conduct, he may be giving up a good defense or may appear to
agree that the union acted improperly. If he argues that the union acted fairly, he runs
the risk that the jury will interpret this as collusion.



ArpENDIX II

BreacH oF THE DuTty OF FAIR REPRESENTATION:
ONE UNION ATTORNEY’S VIEW

IrvinGg M. FRIEDMAN

There is no due process in a nonunion plant; any employee
can be discharged, disciplined, downgraded, laid off out of sen-
jority, denied a promotion, for any reascn or no reason, with or
without a hearing. Only with a majority union does the em-
ployee enjoy contract provisions that protect his job, and his
seniority, with a grievance procedure that culminates in binding
arbitration. The courts have imposed upon the majority repre-
sentative the duty of fair representation, a duty that responsible
unions accept without question. Increasingly, however, the
courts are expanding the scope of that duty and are affording
types of relief which, if unchecked, may severely hamper unions
in the performance of their duties by placing upon them heavy
burdens involving their financial resources and their time in
expensive litigation over individual members when their money
and time should be conserved for the benefit of the entire mem-
bership. If our object is to protect industrial due process for
individuals, we should keep in mind that effective collective
bargaining is the essential source of such due process, and any
protective remedies should be so selected and limited as to
preserve the resources of labor unions to negotiate and to ad-
minister contracts,

Originally, the doctrine of fair representation was devised by
the Supreme Court to require labor organizations to negotiate
for all employees in the craft or class without discrimination
because of their race.! From that wholly laudable beginning, the
concept has gradually been extended to include “arbitrary, dis-
criminatory, or in bad faith” decisions by a labor organization
not to take a grievance to arbitration;? negligence in the presen-

1Steele v. Louisville and Nashville Railroad, 323 U.S. 192, 15 LRRM 708 (1944).
2Vaca v. Sipes, 386 U.S. 171, 64 LRRM 2369 (1967).
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tation of a grievance in arbitration;3 failure to make an adequate
investigation in a seniority grievance;* failure to give notice of
arbitration to a grievant; taking a “‘doomed to failure” approach
in the arbitration; failure to make a transcript of the hearing;5
failure to file a grievance within the contractual time limits;6
perfunctory presentation by the union attorney;? and failure to
permit participation by incumbent employees in a seniority arbi-
tration.® Moreover, dissatisfied grievants are permitted to have
a jury trial, to sue for damages rather than merely to seek rein-
statement and back pay, which would be the available remedy in
an arbitration.? In these cases, the courts ins:st that they, rather
than arbitrators, can resolve the merits of the grievance while
determining whether there was a denial of fair representation.

The guidelines provided by the decided cases create consider-
able confusion, which is particularly a problem since in the pre-
liminary stages of grievance handling, and often even at the
arbitration level, unions as well as employers frequently are
represented by laymen. Thus, although it is basic law that the
courts are not to review the merits of arbitration decisions,10 the
Supreme Court held in Hines that the courts are not bound by
the finality of an arbitration award if the union prepares or
presents its case poorly, deeming this a denial of fair representa-
tion. The Supreme Court has held that in taking a position on
seniority issues in negotiations, a union is free to exercise a
broad range of discretion even when the union’s position may
be detrimental to the interests of some of the employees, for
example, Ford v. Huffman'! and Humphrey v. Moore; 12 similarly,
the Court held in Emporium Capwell Co. v. Waco!3 that minority
employees aggrieved by alleged racial discrimination of the em-
ployer were required to deal through their union and resort to

3Hines v. Anchor Motor Freight, Inc., 424 U.S. 554, 91 LRRM 2481 (1976).

4Figueroa de Arroyo v. Sindicato de Trabajudires Packinghouse, 425 F.2d 281, 75 LRRM 2455
(Ist Cir. 1970), cert. den., 400 U.S. 877 (1970).

SThompson v. IAM Lodge 1049, 258 F.Sug 235 (E.D.Va. 1966).

SRuzicka v, General Molors Corp., 523 F.2d 86, 90 LRRM 2497 (6th Cir. 1975), rehearing
den., 528 F.2d 912 (1975).

?Holodnak v. Avco Corp., 381 F.Supp 191, 87 LRRM 2337 (D.Conn. 1974), aff'd in part
and rev’d in part, 514 F.2d 285, 88 LRRM 2950 (2d Cir, 1975).

8Smith v. Hussmann Refri%eratar Co., 100 LRRM 2239 (8th Cir. 1979), on rehearing, 619
F.2d 1229, 103 LRRM 2328 (1980).

Minnis v. Automobile Werkers, 531 F.2d 850, 91 LRRM 2081 (8th Cir. 1975); Cox v.
C.H. Masland & Sons, 607 F.2d 138, 102 LRRM 2889 (5th Cir. 1979).

10Sseelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 46 LRRM 2423 (1960).

UFord v. Huffman, 345 U.S. 330, 31 LRRM 2548 (1953).

12375 U.S. 335, 55 LRRM 2031 (1964).

13420 U.S. 50, 88 LRRM 2660 (1975).
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the procedure, even if they were dissatisfied with their repre-
sentative and with the grievance procedure. Yet in the Hussmann
Refrigerator case, the court of appeals found a union guilty of
unfair representation because it arbitrated a seniority issue with-
out in effect providing a mechanism for the dissident employees
to litigate their own cause. Which will it be—majority represen-
tation, or a proportional representation system in which the
exclusive bargaining agent shares its authority with minority
groups?

In Vaca v. Sipes, the Supreme Court cautiously expanded the
Steele definition of unfair representation, but the courts in suc-
ceeding cases, such as those discussed above, have significantly
expanded the doctrine while invariably citing Vaca to make it
appear that Vaca is still the test. Local union stewards and ofh-
cials, who usually are laymen working full time on their factory
jobs, are expected to find their way through an increasingly
harsh and complex body of law as they administer grievances of
their members. If the courts continue to expand the limits of fair
representation, they should at least return, in terms of remedy,
to the concept that arbitration, rather than a court or jury trial,
is the preferred means of adjusting grievances. The courts, too,
should keep in mind that every union member has access to
internal political remedies through the election processes to
correct inadequacies of its officers, and that the Landrum-Griffin
Act protects the rights of employees to democratic elections of
officers. The members of a union can use their elections to
remove officers who handle grievances and arbitrations ineffec-
tively, just as the members remove officers who negotiate a poor
contract.

In Vaca, the Court recognized that “‘an order compelling arbi-
tration should be viewed as one of the available remedies when
a breach of the union’s duty is proved.”!4 It is submitted that an
order to arbitrate or to rearbitrate should be the standard rem-
edy applied by the courts in the absence of a strong showing that
it will not be adequate. One of the objections to an order to
arbitrate 1s that an aggrieved employee may also be entitled to
damages against the union if the grievance is found meritorious.
But this could be provided for; the court, in ordering the case
to arbitration, could reserve jurisdiction for the purpose of ad-
judicating damages under the Vaca formula if the arbitrator

W48upra note 2, at 196.
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upholds the grievance. Another objection is that under the time
limitations in many labor agreements, the unions may no longer
be free to invoke arbitration. This, too, poses no real problem.
The courts could hold that such provisions cannot stand in the
case of a denial of fair representation, just as the Supreme Court
held in Hines v. Anchor that the contract provision for finality of
an arbitration award could not stand because of the denial of fair
representation. In this way, the principle that arbitration is the
remedy that Congress expressly preferred for resolving indus-
trial disputes is followed;!® and the concern voiced by the Su-
preme Court of preserving union assets for collective bargain-
ing!6 will be effectuated.

In this way, too, when an employee in a plant covered by a
union contract has been denied fair representation, the end
result of litigation will be to afford him fair representation: noth-
ing more and nothing less. The purpose—or effect—should not
be to distort the relationship of the parties to the labor agree-
ment, nor should it be to create an undue advantage for that
employee over other employees in the plant or the union. Reme-
dies are unrealistic and inconsistent with our scheme of collec-
tive bargaining if they substitute damages in place of remedies
such as reinstatement with back pay, normally available through
arbitration; if they compel the use of outside attorneys in the
process; if they create separate representation for minority or
dissenting groups of employees; or if they substitute the opinion
of a jury or judge for that of an arbitrator. The employee who
has been denied the benefit of a hearing before an arbitrator
should be awarded a hearing before an arbitrator, not a triai
before a court or jury. If the employee has lost a job withcut just
cause, or if the employee’s seniority has been abridged improp-
erly, the ultimate relief should be the award of the job with
appropriate back pay, or the correct seniority status, and this
should be accomplished by returning the case to the arbitration
process for resolution.

Thus, I am in substantial agreement with Stu Bernstein that
unfair representation cases should end up before an arbitrator
rather than a jury.1?

I5SLMRA §203(d), 29 U.S.C. §173(d).

16S¢e Electrical Workers v. Foust, 442 U.S. 42, 50-51, 101 LRRM 2365, 2368 (1979);
Vace v. Sipes, supra note 2, at 197.

1%] disagree with Stu Bernstein’s suigeslion, unless it is limited to extreme situations,
that in unfair-representation cases the union should be required at its expense to
provide an attorney chosen by the employee. Many unions rarely use attorneys in
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As noted by Stu Bernstein’s perceptive paper on this general
topic, Smith v. Hussman Refrigerator Co., 18 recently decided by the
Eighth Circuit, raises especially troublesome questions. The
court was presented with a claim by certain employees that their
union had failed to represent them properly when it processed
and won a grievance that caused their displacement by other
employees. Four unsuccessful job bidders had grieved, claiming
that they had equal skill and ability and more seniority than the
employees that the company had selected, and thus were enti-
tled to certain jobs under the contract. The arbitrator awarded
the jobs to two of the grievants. Because of ambiguities in the
award, the company and the union met and agreed to a clarifica-
tion which was approved by the arbitrator. The two displaced
employees attempted to file grievances, but the union refused
to process them. The Eighth Circuit reinstated a jury verdict for
plaintiffs, citing among possible grounds on which the jury
might have held for the plaintiffs that the union’s strict adher-
ence to the principle of seniority could be considered arbitrary,
as it disregarded the merit factor also included in the contract;
and that the union had failed to invite the plaintiffs to the arbi-
tration hearing to defend their interests. This decision has seri-
ous implications that threaten the concept of majority represen-
tation.

Several Supreme Court decisions have recognized that a
union must have flexibility when faced with competing interests
of employees. In Ford Motor Co. v. Huffman, supra, the Court
found that a union must have broad authority in negotiating
agreements, noting that “[TThe complete satisfaction of all who
are represented is hardly to be expected.” In Humphrey v. Moore,
supra, the Court applied this principle to administration of the

arbitration, either because of the expense involved or because of a belief that union
officials who understand the shop situation and the collective bargaining agreement can
better represent the interests of the aggrieved employee and the union, Unions that do
not ordinarily use attorneys in their arbitrations should not be required to finance
attorneys for employees as a result of suits for unfair representation, Instead, the
complaining employee should be represented in the arbitration by a union member or
official selected by that employee. Such a representative may be more likely to under-
stand the institutional concerns that are necessarily a part of the grievance and arbitra-
tion procedure, as well as the particular concerns of the employee. Providing the ag-
grieved employee with an attorney may give that employee an advantage unavailable to
other employees in the arbitration process, particularly where the interests of the griev-
ant are in conflict with those of other em Evyees. Where the union ordinarily uses an
attorney, that attorney should represent the grievant unless there is a showing of con-

1cl.
(1;8810(;0 LRRM 2239 (8th Cir. 1979), on rehearing, 619 F.2d 1229, 103 LRRM 2328
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contract as well, so long as the union acts in good faith. The
Hussman case, although citing Humphrey v. Moore, seems con-
trary to the spirit of that decision. The Court’s implication that
the employees, whose jobs the grievants were seeking, be al-
lowed to participate in the process, is contrary to the principle
of majority representation that forms the basis of national labor
policy. The court would inject an additional party into the vol-
untary dispute-settlement mechanism, necessarily interfering
with its effectiveness. The court would, in effect, rewrite the
arbitration agreement of the parties by substituting an unwork-
able proportional representation system in place of majority
representation. Such interference in the collective bargaining
process undermines the goals of national labor policy. The Su-
preme Court’s decision in Emporium Capwell Co. v. Waco, supra,
which upheld the discharges of a group of minority employees
who sought to bypass the grievance procedure, supports the
policy of limiting the role of dissenting employees in the col-
lective bargaining process. Dissenting groups have an avenue
for input through the political processes of the union, and the
Landrum-Griffin Act protects their rights in that regard. The
Supreme Court said in NLRB v. Allis-Chalmers Mfg. Co.:19 “Na-
tional labor policy has been built on the premise that, by pool-
ing their economic strength and acting through a labor organi-
zation freely chosen by the majority, the employees of an
appropriate unit have the most effective means of bargaining
for improvements in wages, hours, and working conditions.
The policy therefore extinguishes the individual employee’s
power to order his own relations with his employer and creates
a power vested in the chosen representative to act in the inter-
ests of all employees. ‘Congress has seen fit to clothe the bar-
gaining representative with powers comparable to those pos-
sessed by a legislature both to create and restrict the rights of
those whom it represents.’” (Quoted in Emporium Capwell,
supra, at 63.)

If this basic policy is to continue to define the role of a major-
ity representative, Hussman is an unfortunate deviation that
must not be followed.

19388 U.S. 175, 180, 65 2449 (1967).



DEecisioNAL THINKING—CHICAGO PANEL 101

CHicaco PANEL Discussion

Chairman Elson: Those of you who have been coming to the
meetings of this Academy must conclude that arbitrators are,
indeed, a very introspective lot. For 32 years we have covered
almost every aspect of labor arbitration. It's not surprising in the
light of this history that this process of self-examination and
group analysis should finally focus on the decision-making pro-
cess, and in particular on how decisions are reached. By con-
trast, the judiciary does not seem to have the same need. Indi-
vidual judges, including some of the celebrated, have written
about the decision-making process and reflected on the subject.
But I know of no comparable group effort on the part of the
Jjudiciary to come to grips with this type of problem. It’s interest-
ing to speculate on why arbitrators have this strong need to
probe the decision-maker’s mind and judges do not. Part of the
reason may be because of the finality of awards. Arbitrators
seldom know the parties’ reaction to their decisions. The judges,
on the contrary, are seldom l.:ft in the dark. Their decisions are
the targets of appeals, lengthy briefs, and arguments. Even the
Supreme Court finds its decisions dissected at great lengths in
law reviews and the press. It may be assumed that conscientious
arbitrators and judges strive for perfection. One can only con-
clude that the institutional framework of the judicial process
perhaps gives the judges a stronger sense of inner security.

Panel Member Bernstein: In Title VII cases, the arbitrators
and the courts seem to work independently of each other. To
the extent they look at the same fact situation, they tend to look
at them in the same way.

Now the area where we did get down to serious differences
was in the fair-representation area. And the reason is, with the
development of the law since Vaca v. Sipes and Hines, which in
effect recognized that the union has a statutory duty of fair
representation, the issue of whether or not an employee has
been accorded that fair representation, either in a decision not
to arbitrate or in the presentation in the arbitration, is subject
to litigation—to review by the courts—because that duty is ulti-
mately based on a statute and not on the agreement. But it
carries along with it also the issue of whether or not the em-
ployee has been accorded justice by the employer.

So the twin questions of the duty of fair representation and



102 DECISIONAL THINKING OF ARBITRATORS AND JUDGES

the merits of the employer’s action become intertwined in the
courts. This means, in effect, that the court is acting as a judicial
review system. This is an appellate review, in effect, of the arbi-
tration decision or of the decision to arbitrate. What has hap-
pened recently in the developments in this area is that these twin
questions, which really are analytically separable, have become
intertwined to the point where in the decision-making process
the courts will present both issues to a jury: Has the union
violated its duty of fair representation? If so, has the employer
fairly treated the employee in the action which is the subject of
the litigation?

The courts ought to stay out of this area. I must say that Judge
Tone and Judge Will are on one side of this, and Mr. Friedman
and I are on the other. Our general thesis is that the courts
ought not to be reviewing arbitration decisions, and that if the
court does decide that the union, in fact, has violated the duty
of fair representation, whatever that may be, the case ought to
go back to the arbitration process itself with certain safeguards,
about which Mr. Friedman and I disagree.

The whole issue of fair representation has introduced such a
host of complexities, including tripartite arbitration, representa-
tion of dissident groups, conflicting interests among employee
groups, that here, I think, is where the decisional process in
arbitration and the judicial decisional process really come in
conflict.

Panel Member Friedman: The decisional process starts long
before the case gets to the arbitrator. It starts when the foreman
fires the worker or when he refuses to honor what the individual
thinks is his seniority. The decisional process goes on when
stewards decide how to present the grievance in the grievance
procedure, and it goes on all the way up to the level at which the
arbitrator finally hears a case. If the case has been well prepared
and has been handled well in the grievance procedure, the arbi-
trator gets a case which has been very much refined and clarified.
As complex as the case may sound to the arbitrator, he is hearing
a case that has really been distilled as much as lay people can do
in a process of this kind. Because union stewards and foremen,
personnel directors and international representatives, are lay
people, the law as developed in fair representation creates an
especially troublesome concept. The union finds itself more and
more making a decision as to whether or not to advance a case
to the next step of the grievance procedure, or whether or not
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to take the case to arbitration. The union finds itself more and
more considering whether or not the decision it makes may
subject it to a suit for unfair representation. That, I think, dimin-
ishes the amount of time and interest the union can pay in
making its decision based upon the true merits of the case. I
think that is unfortunate. It is especially a problem because the
courts have created what i1s more and more a labyrinth of rules
—sometimes conflicting rules—which are exceedingly difficult
for the umion and, I think, as well for personnel officers of
companies to fathom and to find their way through.

The doctrine of fair representation as originally enunciated by
the Supreme Court simply was a doctrine that required a union
to negotiate fairly for all members of the class without discrimi-
nation based on race. From that entirely laudable decision, the
concept has gradually grown and is really starting to mushroom
in recent years to include arbitrary action, discriminatory bad-
faith action (whatever those words mean), negligence mn the
presentation of a case in arbitration, failure to make an adequate
investigation, failure to give notice of an arbitration to a griev-
ant, failure to file a grievance within contractual time limits,
perfunctory presentation by the union attorney, and failure to
permit participation by dissident or minority employees in the
process.

The trend has also been that more of these cases become jury
cases, that the remedy more and more becomes damages rather
than the back pay and reinstatement which would be available
in an arbitration. And more and more the courts, in spite of the
strictures of the Trilogy, are taking it upon themselves to deter-
mine the merits of a grievance at the same time they are deter-
mining the question as to whether or not the union acted fairly
toward its member. Are we moving from the concept of a major-
ity representation to a concept of parliamentary or proportional
representation? I think if you just visualize where this can go, it
can make not only arbitration but contract negotiation an im-
possible, confusing morass.

Panel Member Cohen: I think we are all aware of the fact that
we are sometimes called upon to apply harsh terms of a collec-
tive bargaining agreement, or a statute which the judges may
feel is terribly inequitable, and, in fact, we sometimes apply
terms of a collective bargaining agreement which we feel are
counterproductive to both parties and don’t serve any useful
purpose even for the victor; the victor is the victor but is being
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defeated, given the terms of a particular grievance. I say that it
hurts. It offends our sense of equity, our sense of our proper
role in terms of our value system; yet we make those decisions.

Why do we make those decisions? I think we make those
decisions because those are the decisions that are consistent
with our sense of self, with our role perception as professional
decision-makers. I think all of us have had cases where our value
system was offended.

Insights into decisional thinking may be extremely complex.
We need to raise the hard questions. We may never have all the
answers. So what? This is not the only area of human experience
where we continue to raise questions and where we do not really
have all of the answers and, indeed, may never have. But cer-
tainly the effort is exciting and worthwhile, and every bit of new
insight can only be helpful to further the process.

Judge Will: There is a fundamental difference between the
role of the arbitrator and the role of the judge. Alex Elson said
we spent no time on the difference between problem-solver and
decision-maker. I would suggest to you that that’s the basic
difference between the role of the arbitrator and the role of the
judge. Ninety-five percent of the cases that are assigned to a
district judge never go to a decision, never go to a trial. We are
engaged in problem-solving, resolving controversies without a
hearing, without a trial, without a decision, in 95 percent of the
cases. To that extent we are more mediators, I suppose, than we
are arbitrators. So there is a fundamental difference in the role
of the judge and the role of the arbitrator to the extent the judge
participates in resolution of controversy on a nondecisional
basis in the overwhelming majority of the cases which he has
assigned to him.

When you get to the decisional process, however, I suggest
that there is not a substantial difference in the ultimate objec-
tive, or even in the technique. There is a difference in the proce-
dures. You don’t have the pretrial procedures in arbitration that
we have in legal cases. And there are some reasons for that
because, as has been described earlier, there is a considerable
pretrial process which has been gone through in the whole
grievance procedure before you get to arbitration; this is not
present at the court level.

On the other hand, I really believe our pretrial process helps
to facilitate the orderly ultimate proceeding at a hearing or a
trial because we make the parties stipulate all the uncontested
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facts and we don’t listen to evidence about facts that are not in
dispute. We make them get their exhibits all lined up in advance,
We make them identify their witnesses and make them available,
if necessary, for deposition and so forth. Some of that, of course,
takes place in the grievance process. But it doesn’t, to the degree
it happens in the courts, take place anywhere near as compre-
hensively in grievance as it does in pretrial.

I know the arbitrators have problems. There’s a difference
between expendability and independence. It is a factor in the
decisional process; it is a factor in the procedural process. No
question about it. I don’t have to be liked. I would be happy to
be liked by the lawyers who appear before me, and their clients.
But I don’t have to be liked. Respected? I don’t have to be
respected, although I would like to be respected. I do not have
the problem of getting business by satisfying, so far as possible,
the people whose controversies I attempt to resolve. That’s what
expendability does. On the other hand, I am subject to review
which the arbitrators, by and large, do not have. I think this all
levels out; we both try to do justice and we both try to reach the
right result.

Is there any difference in the process by which we do it? This
morning I listened to Ted Jones talking about the difficulty of
finding facts, the problems of recollection. I will tell you, he’s
absolutely right. The least reliable way to reconstruct history is
to listen to people who were there tell about it. You'd better
start looking for documents or measurements, scientific evalua-
tions, length of tire marks on the road—something objective.
Because you will get the same transaction or the same episode
reconstructed in such a divergent fashion from different people,
it will be difficult, indeed, to come to any objective conclusion
as to what the facts really were unless you find some objective
facts which don’t suffer from the frailties of human recollection.
But that’s true of arbitrators and judges alike. We both have the
problem of trying to get some idea of what really did happen.

We have talked about irresolution with respect to decisions
and factual determination first. I agree. Sometimes it takes you
30 seconds to resolve it, and sometimes it takes you much
longer. But at some point you have to resolve it. Having re-
solved the facts, you then try to put them together, given the law
or the contract or whatever it is you're dealing with, into what
appears to be the just result. There isn’t much point in talking
about whether decisions are made by intuition or analysis,
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whether they are subjective or objective. The fact is they are
both, and they vary in degree depending on the case. I don’t
know any judge who starts out like the mother who made deci-
sions all the time, and when she was asked how she could make
decisions so fast, she said, “Why not? What’s right’s right.”

I don’t think judges start out knowing what’s right in a given
case. Nor do I think arbitrators start out knowing what’s right
in a given case. I think they do attempt to make an analytical
evaluation of the facts, apply them to the contract or the law or
apply the contract or the law to the facts, and then arrive at what
appears to be the just or right result.

We all suffer from the fallibility of being human beings. Only
God knows what is really right, except for His Mother. On earth
we can do justice only by being absolutely integrative of a fair
procedure. Justice is a product of due process, of a fair proceed-
ing.

I once sat at a luncheon in Yugoslavia with a justice of the
supreme court in Yugoslavia, and I said to him, *“Mr. Justice, this
may be an impertinent question, but I'm very interested, indeed,
as to what is the principal problem of being a judge, or the
processes of justice, in a one-party, authoritarian society. Do you
have to worry akbout what the government or the party thinks
when you decide a case?”

And he said, “No. That really has not been a great problem
to me. I was a trial judge in Zagreb for a long time and now I'm
on the supreme court. I have had a pretty good chance to look
at the law in operation in Yugoslavia. That’s not really the prob-
lem. I don’t think I have ever consciously, maybe unconsciously
but not consciously, decided a case on the basis of whether or
not Tito would like the decision.”

So I'said, ‘“That’s very interesting. What is the principal prob-
lem of justice, of being a judge, in Yugoslavia?” He said, “It is
the difficulty of having the public understand the absolute ne-
cessity of maintaining the integrity of the procedures.”

I said, “You could say that in Chicago!”

Judges and arbitrators both have limitations on the extent to
which they can reach what they may intuitively and subjectively
feel is the right result, I have concluded that the limitations on
the arbitrators’ and the judges’ powers to reach the right result
are not that much different, although I think judges have a little
more flexibility. I'm not at all sure that part of it isn’t the fact
that we do have review of our decisions. I think if I were an
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arbitrator, I might be a little more cautious in reaching the
result, although I'm not sure of that, because I'm really com-
pelled, so far as possible, to do justice, given the facts and the
law as I find them. Sometimes I'm frustrated.

As for fair representation, I have tried some of these cases. I
don’t know how you can decide a Vaca v. Sipes case or a Hussman-
type case and not get into the subject of whether or not the
unfair representation resulted in an unfair result. How do you
decide whether there was adeguate representation without look-
ing at whether or not the result was unfair? No court 1s going
to reverse an arbitration decision just because the employee
didn’t get adequate representation even though the employee
won. That has to be the silliest exercise of all. So you inevitably
get into the question of whether or not there was a just result.
When you determine there was an unjust result, what is the
sense of sending it back for further arbitration so the arbitrator
can now, with adequate representation, come to the conclusion
as to whether or not there was a just result?

What I must say to you as arbitrators is: What is your responsi-
bility with respect to the ruling of the jury or the ruling of the
Judge that this was an unfair result? Do you just ignore it? Pay
no attention to it at all? A tribunal consisting of a judge and a
jury has listened to the evidence, heard the law, decided the
case. Now, are you going to start from scratch and conclude that
the jury or that judge, having heard all the evidence, having
considered the law, is to be ignored? Pay no attention to it? Or
is there some kind of stare decisis? Are you bound by it? Is it res
Jjudicata? It’s really the same parties. Historically in the United
States, that would constitute what’s called res judicata, which
means, it has been decided. The issue has been decided. Itis no
longer justiciable, no longer debatable.

I have no desire to decide any more cases than absolutely
necessary. All of us have a limit to our judicial decisional capac-
ity, and 1t’s tough enough to decide cases. But the fact of the
matter is, you cannot decide an unfair-representation case with-
out deciding whether or not the result was right. Once having
decided that, I don’t know where that leaves the arbitrator the
second time around. You want to have another crack at it? Bless-
ings on you!

Judge Tone: I agree that almost all of us who judge are at-
tempting to fulfill the role we perceive for ourselves and the
expectations of society in that role. I think that applies not only
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o judges, it applies to juries. Occasionally a jury decides a case
according to its notion of how it ought to come out, ignoring the
principles the judge prescribes. But most frequently, based on
my experience, a jury understands it is bound by procedural and
substantive rules and tries to follow the rules. It’s not uncom-
mon, for example, for a jury to find a criminal defendant not
guilty when the defendant has not taken the stand. It seems to
me that most laymen, looking at that situation without any in-
struction on the approach they’re supposed to take, would think
if the defendant is unwilling to take the stand and say he’s
innocent and tell his story, there must be something wrong; he
must be guilty. Typically, jurors don’t take that attitude.

That’s just an illustration, I think, of the strengthening of
one’s role perception when placed in a position of decision-
making responsibility. So I think that Professor Lasswell and
Judge Frank have grossly overstated their case. Of course our
predilections have something to do with how we approach ques-
tions. Obviously we are creatures of our experiences and our
environment.

One of the problems, I think, of one who is trying to perform
his decision-making function in an analytical and objective man-
ner is waiting until he has all the information he is supposed to
get before he reaches a decision. In the courtroom of the Su-
preme Court of Illinois there is inscribed on the wall opposite
the judges’ bench, where they can all see it, the Latin words
which, translated, mean ‘“Hear the other side.”

There is a human tendency toward prejudgment that I think
all decision-makers have to fight off. There is, first of all, in some
of the best of decision-makers a strong ego and a considerable
self-confidence, a confidence in one’s own judgment and intel-
lectual powers. I think judges and arbitrators have to remember
that there is more to come. Part of the instinct toward prejudg-
ment we have to fight off, I think, is anxiety. Those of us who
have to make decisions approach all but the easiest cases with
some anxiety about whether we’re going to have difficulty in
reaching the right result. That leads us to seize on the oppor-
tunities to get started solving the problem as early as we can. I
think that we all would profit by fighting off that tendency as
long as we can. It is, of course, necessary to me . tentative
decisions during the course of consideration of : case. Even
during the course of reading briefs, it’s necessary for appeliate
judges to make some subsidiary judgments along the way in
order to allow the analytical process to proceed.
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Turning to another subject, should the judge or arbitrater
raise issues that are not touched upon by the parties? There
seems to be a difference of opinion. There is some sentiment to
the effect that if the lawyers on both sides have seen fit to stay
away from a particular issue, due respect to the adversary system
and to their judgment, perhaps, indicates that the decision-
maker should stay away from it. The problem with that is that
at some point the decision-maker has to be satisfied with the
integrity of his decision, and if the issue the parties have chosen
to ignore seems to him to be a critical one, somehow or other
he has to face up to that and do something about it. It’s much
better to realize it, I should think, at a time when the parties can
deal with it themselves rather than after the case is over and in
the course of the decision-making process. Sometimes the deci-
sion-maker doesn’t stumble on the issue himself until the record
is closed and, if there are written submissions, until briefs are
written. Then there is the problem of whether to call for the
views of each side on this 1ssue or to go ahead and decide it
without taking it back to the parties. The best procedure usually
is to get the views of the parties on the issue they have not
addressed.

One comment about the Vaca v. Sipes problem: Judge Will
correctly points out that the judge who is hearing an unfair
representation case can’t avoid getting into the merits of the
controversy. I take it that if it’s clear that the underlying griev-
ance was without merit, the plaintiff cannot prevail. But perhaps
some kind of an intermediate ground that would allow the con-
tractually guaranteed arbitration to proceed is a possibility. I
think it would require varying what I understand to be the rule
laid down by the Supreme Court in Vaca v. Sipes, and certainly
the rule as understood by the lower court decisions that follow
it, which is that if the underlying grievance has no merit, that’s
the end of the matter regardless of the unfair-representation
issue. I suppose we could have changed the rule to require an
inquiry into whether there is probable cause to believe the un-
derlying grievance has merit. If it were decided in those terms,
at least the decision of the court on that issue would not have
preclusive effect. But I agree generally with Judge Will. Once
the matter gets into the court, it's pretty hard for the court not
to decide the substantive issue, and it really doesn’t make much
sense from the standpoint of decisional economy for the court
to decide it and then send it back to arbitration to be decided
again.
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I suppose that when the inadequate representation is the per-
formance of the representative of the grievant, the arbitrator is
pretty much in a position of a judge trying a case in which one
side is inadequately represented. I guess in that situation judges
often feel they ought to step in and see that justice is done and
ask some of the questions that ought to be asked. Sometimes,
in fact, the inadequately represented litigant ends up with better
representation than the other side in such a situation. But the
arbitrator, I should think, could often cure that difficulty if he
detects it in that situation.

(Second Day)

Panel Member Cohen: In one of my early cases I recall that
I reinstated the grievant who was discharged. Some six or seven
months after the award was received by the parties, I had occa-
sion to have another case with the attorney for the company
who, before the hearing, said, “Weren’t you aware of the fact
that in that case some six months ago in which you sustained the
grievance and reinstated the grievant, the union was just as
interested in getting rid of him as the company was?” I said,
“I’m very distressed at one level because I thought I had good
radar and my radar should have picked it up. But even if it had
picked it up, my award would have been the same.” I think what
I am saying is that most of us are extremely conscious of the fact
that the potential for this exists and that the grievant has the
right to every consideration of his position. If the arbitrator feels
a good case is not being put in by the union, he, of course,
becomes more active than he usually likes to be because he feels
he has the responsibility to uphold the interest of the grievant
even if the union doesn’t want to do so and isn’t doing so
adequately.

Judge Will: T don’t subscribe to the proposition that either an
arbitrator or a judge is just a skilled referee who is supposed to
see to it that the legal combatants fight fairly, or the nonlegal
combatants fight fairly, and then at the end of the fight render
a decision as to which one won. I think our job is to preside, so
far as possible, over a rational search for the truth. Under those
circumstances, I think it’s a responsibility for an arbitrator or a
Jjudge to let the combatants present their cases and ask their
questions. But after they have finished—and I wait in my pro-
ceedings until they have asked all the questions—and if I think
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there were questions that should have been asked and weren’t
which are relevant either to my determination, if it’s a bench
trial, or which will help the jury, then I will interrogate a witness.
I've never asked a question which I thought would help one side
or the other. I must confess that’s one of the things that bothers
me about this business of stepping in to help the inadequate
representative. But you can ask questions which have been
unasked and which are, in your judgment, relevant and make a
contribution to this effort to find out what the truth is. I do not
subscribe to the ancient concept that a judge or an arbitrator
should be seen but not heard. But my ultimate position is:
Please, as arbitrators, don’t let the inadequate, unfair-represen-
tation case go to a decision because I'll end up getting it! You
can do us a lot of good if you will see to it that there are no unfair
representations in cases you decide. You can do it by playing
what 1 would conceive to be the proper role of an arbitrator or
ajudge, which is to make the proceedings before you as orderly
a search for truth as you can.

Panel Member Cohen: To Judge Will: That Saturday morning
when we raised the question of how active the judge or the
arbitrator should be at the trial, I was really very inspired by your
statement that when you were selected as a judge, you felt you
were selected to serve over a tribunal which would engage in an
objective search for the truth. I was so inspired that the follow-
ing Tuesday when I appeared at a hearing before two attorneys
whom I had had in the past on several occasions, I found myself
getting terribly active. Here I was, by God, going to serve and
search for the truth! I could read the expressions on the faces
of those two attorneys: this isn’t the Marty Cohen we have
known,

There are many complex contract-interpretation issues that
come before us. And we’re a little bit afraid that if we become
too active even in what we think is the objective search for the
truth, we may be upsetting relationships, agreements, things
that have been working—and that's not a bad test of collective
bargaining. So we have to exercise extreme caution when and
how we raise questions in the interest of the objective search for
the truth, especially in contract-interpretation cases. I am dis-
tressed, however, by what some of my colleagues indicate when
they say that even in discipline cases—where I think the danger
of interfering with an ongoing relationship and messing it up is
not as great as it happens to be in some of the complex contract-
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interpretation cases—it’s an adversary proceeding and they
don’t want to raise questions for fear it will have some impact
on how the parties feel about their impartiality. The inspiration
that we should engage in a rational search for the truth should
not cause us to be fearful of raising a question simply because
it might have some impact on the notion of our impartiality.

Judge Tone: You subscribe to the old adage of the British bar:
A speaking judge is not a weli-tuned cymbal.

Mr. Benjamin Aaron: I would like to reassure Mr. Cohen that
there are plenty of arbitrators who generally adopt the view of
Judge Will and aren’t afraid to intervene. I know I speak for a
number of my colleagues in that respect. And I make one com-
ment on the duty of fair representation to dissent to what Judge
Will said. If I understood you correctly, Judge Will, you said that
it’s foolish to say that the trial judge, in a case involving an
alleged failure of the duty to represent fairly, should not look at
the merits because what'’s the use of going ahead unless you first
reach the conclusion that the grievant, or the plaintiff, has been
unjustly treated. It seems to me that really begs the question,
which is: Who is to decide whether the grievant has been un-
fairly treated? The worst possibility, it seems to me, and the one
that the parties could not really have contemplated, is that a jury
should decide that question.

It may be that Justice Douglas was a little exuberant in Warrior
& Gulf when he said that the ablest judge lacks the experience
and training and the information on the law of the shop to
decide as well as an arbitrator. But I submit that in most in-
stances the judges are not as capable of deciding these questions
as the arbitrators. In most instances it’s far better for the court
not to get into those questions. I do not go beyond that on the
question of whether you simply refer every case back and that
damages are never a proper remedy.

Judge Will: T would be happy if I never saw an unfair-
representation case, if you arbitrators took care of the situation
at the arbitration level. But when I do see one of those cases, it
1s impossible to decide it on the in vacuo question of whether
or not there was adequate representation without looking at the
results. It is silly to say a grievant who was inadequately repre-
sented and who should have lost on the merits should now go
back and have another hearing before an arbitrator so that he
can lose all over again and perhaps file another unfair-represen-
tation case after he loses the next time. The law has the concept
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that once you have had a fair hearing before a fair tribunal, and
you have had adjudication, you shouldn’t have the opportunity
to relitigate the question which you have already litigated. If I
understand it correctly, the arbitrators’ position and the advo-
cates’ position would make the arbitrator a court of appeals from
the court of appeals. In other words, if it goes back for further
arbitration after adjudication by either a district judge or the
court of appeals, then you would have the arbitration proceed-
ings resumed and repeated, and if the arbitrator concluded that
the court of appeals or the district court, or both, had been in
error, he would then award the grievant reinstatement, back
pay, or whatever it is that you're going to award.

Judge Tone: In most unfair-representation cases I have seen,
it is impossible to evaluate the unfair-representation claim with-
out getting to some degree into the underlying grievance—into
the merits of the underlying grievance. So the question really is:
What does the court do with that? One solution would be simply
to put a low level of determination on it and say the standard
for the court is simply whether there is probable merit in the
underlying grievance and let it go at that. But I guess the usual
rule is that in order to maintain an unfair-representation claim,
the grievant has to show both that there is merit in the underly-
ing grievance and that the representation has been inadequate.
You would have to change that substantive formulation in order
to have the matter of the merits of the grievance go back to the
arbitrator.

I'm very much impressed with the argument that what the
parties bargain for is a determination by the arbitrator on the
merits of the grievance and that it shouldn’t be a court or jury
that ultimately decides that. But I do think it’s important to
remember that we would have to change the formulation of
substantive law to get that result.

Judge Will: The whole question of unfair representation re-
quires that you hear the evidence with respect to what hap-
pened, including the evidence on the merits. Judge Tone said
you might say, “Well, I'm not going to think about the merits
except to see whether or not I think there’s probable cause.” But
the fact of the matter is, you will hear all the evidence on the
merits before you can determine whether or not there was fair
representation because the two are as inextricably intertwined
as any two things in life can possibly be. There isn’t any sense
in talking about whether or not there has been fair representa-
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tion or unfair representation if nobody has been hurt by what
happened. If you conclude that, as inadequate as the union
representation of the grievant was, it wouldn’t have made any
difference if he had had Clarence Darrow and Alex Elson both
representing him because he would still have lost, there’s no
point in having another hearing on it.

Mr. Lamont Walter: How does decisional thinking differ in
situations where you are the sole arbitrator as opposed to where
you are on a panel, whether it be an arbitration panel or a
three-judge court? Intertwined with that question I think is, how
do you test your doubts when you are the sole decision-maker?
Do you discuss it with your wife? Secretary? Law clerk? Et cet-
era?

Chairman Elson: When I serve as chairman on a three-man
panel, generally speaking the two other representatives are
really partisan members and you can expect them to take the
position of their respective clients. You get very little help from
consulting with the other two members of the panel in a discipli-
nary or straight interpretative case. Of course, in interest dis-
putes where you're really involved in the whole process of mak-
Ing a new contract, it’s exceedingly helpful to have the assistance
of the other partisan members, and you can talk about things
much more informally and get their msights.

Panel Member Cohen: I haven’t had too many tripartite
boards recently. In fact, in most cases the parties are quite eager
to waive the tripartite board and stipulate that you shall be the
sole arbitrator and make the decision. When 1 do sit on one,
however, in most cases I function as if the tripartite board does
not exist when it comes to the actual decision-making process.
I decide the case on the merits, knowing both sides are partisans
in the kinds of boards we serve on and that somebody will sign
on with me. There have been a few rare cases where you wonder
if anyone will sign on with you, but you stick with what you think
is the proper decision and call your executive session and take
your chances.

And I have found a board helpful in very complex cases. In
one case involving 19 different craftsmen in a rather substantial
layoff, they were most helpful in keeping me from making state-
ments in the opinion that were not completely accurate or might
be even mischievous to the parties. I raised many questions with
the board. They modified certain statements in the opinion.

Judge Tone: I have served on both the district court and the
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court of appeals. In the court of appeals, of course, we don’t
have the same situation as you have in arbitration because we
don’t have any partisan members. At least we hope we don’t.
The judges arrive at their tentative decision about the case inde-
pendently because they read the briefs before hearing oral argu-
ment. Then immediately after oral argument, in our court, they
meet and discuss the case, and it’s not uncommon to be aided
in one’s path to decision by arguments or insights of other
members of the panel. Usually the three judges who participate
in the tentative panel decision are not as thoroughly acquainted
with the case as is the judge to whom the decision is assigned
for writing ultimately will be. And whoever writes the opinion
goes through a process that is very similar, I think, to the process
an individual judge goes through when he reaches a tentative
decision and sits down to try to explain his reasons. Sometimes
in the course of writing he finds he can’t support the decision
that has been tentatively reached. If that happens, he goes back
to his colleagues in one way or another and explains the prob-
lem. But there is a great deal of individual thinking, necessarily
independent thinking, in the process of decision even on a
three-judge court.

With respect to whom, other than judges, we discuss these
things with, I discuss the problems of decision with my law
clerks. I have never discussed them with my wife or my secretary.
I haven’t discussed them with my wife because, I guess, I have
the feeling I might end up indirectly delegating some of the
decision-making authority somehow if I did that. She might
arrive at some expectations as to how the case ought to be
decided and then I might be subtly, unconsciously, attempting
to conform to those expectations. It just seems to me that the
parties are entitled to have the judge receive only information
and arguments about the case from them, or from an assistant
who is part of the official apparatus. So, anyway, 1 choose to
discuss matters only with the law clerks; those discussions are
often helpful. I'm sure Judge Will, who has also served on both
trial and reviewing courts, will have some more observations.

Judge Will: Well, obviously, I'd rather decide cases by myself
than have to participate in a consensus with three judges. And
I don’t know what I would do if I had eight athers I had to
wrestle with. In any event, the panel decision is a much more
complex process than the individual determination. I think I
agree with what has been said here about panel arbitration. It



116 DEcis1ONAL THINKING OF ARBITRATORS AND JUDGES

is really the impartial arbitrator who makes the decision. It 1sn’t
much different whether there are two other people on the panel
or not.

That may be true in arbitration; it’s not true on an appellate
court level where you have three people. You do talk back and
forth and you do start with a tentative deciston; you start with
a much more tentative decision than you do at the trial level, 1
should tell you, because when I start a trial I have no preconcep-
tions as to what the result should be. When I listen to appellate
argument, I have already read the briefs and I have read the
record of the court below, and the probabilities are that I have
a preconception of what the result should be. You have a confer-
ence immediately after the oral argument, and you may discover
that your preconception is different from that of one or more of
the other judges. You have this colloquy which goes back and
forth, and somebody finally is assigned to write an opinion. And
if that person has a different conclusion than you have, you may
have to start thinking about writing a dissenting opinion. But
you'rs likely to wait until the proposed majority opinion comes
along to see whether or not you’re going to dissent so that you
can have the benefit, first, of the arguments which two of the
Jjudges at \east have found persuasive, and you can also have the
opportunity to point out their error if you are still of the opinion
that they1e making a mistake.

So it’s a fairly complex process with a three-judge appellate
court panel. I think that is a good thing. While I prefer as a
matter of personal convenience to decide a case all by myself
and I work very hard and discuss it with my law clerks—but
nobody else—the appellate process does get the benefit of the
interchange of ideas between three knowledgeable judges who
have as much background as is possible to get at the appellate
level.

But I want to enter a caveat right here. That is, it’s not easy
by just taking a look at the record at the appellate level to get
the full flavor of what happened at the trial. So you do the best
you can. One of the reasons why I think people like Phil Tone
are great appellate judges is because they have had trial court
experience. I think that’s a useful thing to have because you’re
in a better position to evaluate what happened below if you have
been around and seen it happen. The appellate court decisional
process is not simple, but I think it’s good.

Chairman Elson: I should add, just speaking as an arbitrator,
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that I find it’s a pretty lonely process—this business of resolving
one’s own doubts. I will confess that I frequently make an expo-
sition of the case to my wife, but I don’t invite her opinions. But
it helps me to air what the problem is and to hear what I am
saying about the problem, and sometimes in the process of
doing that I do get some help. I think one of the big problems
in decision-making is just this business of resolving those
doubts, and any techniques of that character certainly can be
helpful.

Judge Will: You ought to decide the case before you and not
some other theoretical or hypothetical or possible future case.
When that case really comes, it will have some other facts which
you did not even anticipate and which may or may not compel
a different result than you have hypothesized, and there’s noth-
ing worse that judges can do, including the Supreme Court, than
to decide cases that aren’t before them. I don’t think arbitrators
ought to decide anything but what’s before them, and I don’t
think judges ought to decide anything but what’s before them.
That’s difficult enough. I have seen opinions, too—not only by
arbitrators but by judges—which threw out a bone to the losers,
or which hypothesized about what the result might have been if
the facts were different. I think that’s a mistake on any decision-
maker’s part.

Judge Tone: It would not be an overstatement to say that
some of the most important determinations of the Supreme
Court-—or the practical effect of the Supreme Court decisions—
have been from dicta rather than from what the Court actually
decided. The Supreme Court is greatly given to pronounce-
ments on issues that are not before them. They, as an institu-
tion, I think, have departed very substantially from the common
law concept of growth of the law through deciding questions
that are actually presented.

Panel Member Bernstein: One other thing you do not want in
a decision is for the arbitrator to decide that there’s a clause in
the contract that nobody talked about that he thinks is deter-
minative, but the parties never had a chance to comment upon.
That’s one of the most grievous errors.

Judge Will: T do not think a judge or an arbitrator ought to
decide a case just on the issues which the parties have presented
if he or she really thinks there is a material issue that has not
been considered. I don’t think they ought to decide it on the
basis of that issue without going back to the parties. But once
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or twice a year my law clerks will come to me and say, “You
know, they just missed this whole point which we think is rele-
vant.” Sometimes I agree with the law clerks, and sometimes I
think they have a point which isn’t relevant and we ought to
decide the case on the issues which the parties have raised. But
where I come to the conclusion that they’re right—that the
parties have just blown one issue which seems to us to be mate-
rial—we’ll go back to them and ask them to brief it or, if neces-
sary, even to present evidence or affidavits, whatever may be
appropriate. But I wouldn’t decide the case. That’s kind of
showboating, it seems to me, and I don’t think a judge ought to
do that, or an arbitrator either. I would not decide a case on an
issue which the parties have not discussed or not considered, but
I wouldn’t ignore it. If I thought it was relevant or significant,
I would go back to them and say, ‘““Okay, you tell me why this
is not relevant, why you didn’t consider it. And if it is relevant,
go brief it or go marshall your evidence or whatever it takes to
get that issue before me.”



CHAPTER b
DECISIONAL THINKING
WEST CoasT PANEL REPORT*

Howarp S. BLock, CHAIRMAN

Introduction

In a familiar scene from “Fiddler on the Roof,” Tevye enters
the small town square and encounters a group of men engaged
in a heated debate. After listening intently, he nods toward one
of the protagonists and states: “I think you're right.” Where-
upon the adversary retorts: “Tevye, how could you reach that
conclusion in view of points A, B, C, D, and E”’—explaining each
in great detail. After pondering these additional facts and strok-
ing his beard in the process, Tevye responds: “You know, I think
you're right!"”” Whereupon a voice from the rear asks: “How can
they both be right?”” To which Tevye replies: ‘““You know some-
thing, you're right, too.”

*Members of the panel are Howard S. Block, Chairman, Member, National Academy
of Arbitrators, Santa Ana, Calif,; Irving Bernstein, Member, National Academy of Arbi-
trators, Professor of Political Science, University of California, Los Angeles, Calif,;
Reginald H. Alleyne, Member, National Academy of Arbitrators, Professor of Law,
University of California, Los Angeles, Calif.; Honorable Warren . Ferguson, United
States Court of Appeals, Ninth Circuit (who was unable to continue after appointment
to the Circuit Court); Honorable Mariana R, Pfaelzer and Honorable Malcolm M. Lucas,
United States District Court, Los Angeles, Calif,; Jerome C. Byrne, Gibson, Dunn &
Crutcher, Los Angeles, Calif.; Roland C. Davis, Davis, Cowell & Bowe, San Francisco,
Calif,; and R. King McCulloch, Airlines Division, International Association of Machin-
ists, Washington, D. C.

The panei conducted its deliberations during six meetings beginning in October 1979
and ending in May 1980. This report represents general agreement, but it should not
be assumed that every panel member endorses every statement or conclusion.

The panel gratefully acknowledges the important contributions made by George E.
Marshall, Jr., arbitrator; UCLA Research Economist Paul Prasow, arbitrator; William
Levin, arbitrator; and Program Committee Chairman E. A, Jones, Jr., who attended all
pancl sessions. The Chairman is particularly indebted to Edward Peters, arbitrator, who
made available, unreservably, research material on collective bargaining methodology
which greatly facilitated the preparation of this report.
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Unfortunately, judges and arbitrators (sometimes herein-
after referred to as the ‘“‘decision-maker,” ‘“trier of fact,” or
“trier”) do not have Tevye’s broad range of choice. After
weighing the competing alternatives, we must reach a single
conclusion. Nowhere is the decision-maker’s dilemma more
brilliantly delineated than in the following excerpt from Mr.
Justice Cardozo’s classic inquiry into The Nature of the Judi-
cial Process:

“What is it that I do when I decide a case? To what sources of
information do I appeal for guidance? In what proportions do I
permit them to contribute to the result? In what proportions
oufght they to contribute? If a precedent is applicable, when do I
refuse to follow it? If no precedent is applicable, how do I reach
the rule that will make a precedent for tEe future? If I am seeking
a legal consistency, the symmetry of the legal structure, how far
shal%l seek it? At what point shall the quest be halted by some
consideration of the social welfare, by my own or the common
standards of justice and morals? Into that strange compound
which is brewed daily in the caldron of the courts, all these in-
gredients enter in varying proportions. I am not concerned to in-
quire whether judges ought to be allowed to brew such a com-
pound at all. I take judge-made law as one of the existing realities
of life. There, before us, is the brew. Not a judge on the bench but
has had a hand in the making. The elements have not come to-
ether by chance. Some principle, however unavowed and inarticu-
ate and subconscious, has regulated the infusion. It may not have
been the same principle for all judges at any time, nor the same
principle for any judge at all times. But a choice there has been,
not a submission to the decrze of Fate; and the considerations and
motives determining the choice, even if often obscure, do not ut-
terly resist analysis.”’!

Cardozo’s observations focus upon the decision-making function
from the vantage point of an appellate judge. In addition to
deciding cases, the trial court judge and arbitrator also per-
form a vital fact-finding function;, the importance of this initial
fact-finding function in the judicial process is sometimes over-
looked in the general preoccupation with upper court opin-
ions, a point amplified in our discussion on ‘‘Decision-Mak-
ing.” The panel’'s inquiry has centered upon both the
fact-finding and decisional aspects of the trier’s role.

1Cardozo, The Nature of the Judicial Process (New Haven and London: Yale Uni-
versity Press, 1921), at 10-11.
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I. Evaluating Testimony

If witnesses would simply tell the truth, it has been said, con-
gested court calendars could be unburdened and the mounting
backlog of unresolved grievances substantially curtailed. Is it
for the most part perjury that makes the sharply conflicting testi-
monial evidence such a common occurrence in contested pro-
ceedings? Doubtless, there are witnesses who lie, but we believe
that deliberate falsification accounts for a relatively small pro-
portion of the contradictory testimony heard daily by judges and
arbitrators. As regards this latter point, several panel mem-
bers made the observation that the grandeur and solemnity
of a federal courtroom probably is more conducive to “truth
telling” than the informal setting of an arbitration proceed-
ing.

In our opinion, however, the principal reason for testimonial
conflicts is not the result of a reluctance to tell the truth, but is
caused by marked differences in the capacity of individuals to
observe, hear, recollect, and communicate external reality. Another
factor is the emotional commitment that witnesses have to sup-
port testimonial declarations that have been elicited from them,
lest their credibility be undermined or demolished. In addition,
conscious or unconscious bias may influence their testimony. As
a result of such factors, witnesses who testify with great sincerity
and conviction, resolved to tell the truth, often are capable of
relating only their perceived version of the external circum-
stances which they observed or heard—meaning, their version
of the truth.

This inability to reconstruct witnessed events with reasonable
accuracy was underscored by the account of a panel member
who related what he described as a humbling experience while
driving on a Los Angeles street. A collision occurred directly in
front of him; he witnessed it. Yet, moments later, when he
related his observations to the police, the investigating officer
demonstrated to him, quite convincingly, why his version could
not be reconciled with the actual events. It should be reiterated
that our panel member was a disinterested observer. As to those
directly involved in the collision, consider the potential for ex-
panding the ambit of human error because of the eniotional
impact inevitably produced by such an occurrence, not to speak
of conscious or unconscious motives of self-interest for slanting
their testimonial recollection of events.
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To some extent, the trier of fact is subject to related human
propensities. In Justice Cardozo’s words:

“All their lives, forces which [judges] do not recognize and cannot
name, have been tugging at them—inherited instincts, traditional
beliefs, acquired convictions; and the resultant is an outlook on life,
a conception of social needs, a sense in James’s phrase of ‘the total
gush and pressure of the cosmos,” which, when reasons are nicely

alanced, must determine where choice will fall. In this mental
background every problem finds its setting. We may try to see things
as objectively as we please. None the less, we can never see them
with any eyes except our own.”?

At least one other major impediment to an objective presenta-
tion of all the pertinent facts in a case should be noted. The
impact of the adversary system, common to both litigation and
arbitration, spurs the contending parties with the single-minded
objective of winning the case, rather than furnishing the trier of
fact with all the pertinent evidence—evidence, of course, con-
trary to the client’s interests. It is not our purpose to disparage
the adversary system. Like Churchill’s famous observation about
democracy as the worst system of government except for all the
others, we baldly assert that the shortcomings of the adversary
system are less than those of all other systems of jurisprudence.
The core of the adversary principle, cross-examination of wit-
nesses by the contending parties, has received no better defense
than the perceptive declaration by Wigmore:

“The vital aspect is that we are not to credit any man’s assertion until
we have tested it by bringing him into court (if we can get him) and
cross-examining him. Now the development of this art of cross-exami-
nation, during two centuries, is the great valuable contribution
.. . and modern psychological science .. . has shown us somethin
of the hundred lurking sources of error that inhere in all testimonia
assertions; and we perceive that our traditional expedient of cross-
examination was the main way to get at these sources of error, and
that it owes its primacy to permanent traits of the human mind. To
abandon our insistence on the necessity of this test [cross-examina-
tion] would be to surrender the best single expedient anywhere
invented for getting at the truth of controversies.” {Emphasis in
original.]?

Since the adversary process featured by stringent cross-

examination by opposing counsel is a human process, it cannot
be expected to produce invariably a full and complete disclosure

21d., at 12-13,
3John Henry Wigmore, A Treatise on the Anglo-American Systems of Evidence at
Trials at Common Law, 3d ed. (Bostun: Littie, Brown & Co., 1940), Vol. I, at 277,
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of all relevant facts. More often than not the trier must decide
cases on the basis of incomplete information. As between a
judicial and an arbitration proceeding, the established role of
discov. 7y in the former is frequently more effective in ferreting
out pertinent information than is the grievance procedure in the
latter, a point elaborated in our discussion of “Discovery.”

In evaluating the problem of conflicting testimony, a principal
focus of our examination was the innate inability of witnesses to
perceive, recall, and reconstruct events accurately. Despite the
pronouncements of adherents to mechanical jurisprudence, no
small number, we have yet to devise a simple application of
logic, a formula as it were, for separating one version from
another when dealing with conflicting perceptions of the same
event. All we can do is what judges have done for centuries past,
namely, analyze the evidence and argument carefully, apply es-
tablished guidelines,* and then reach a decision recognizing
fully that, like physicians and even football coaches, we may be
wrong.

Human experience in business transactions has resulted in a
preference for the written word over later recollection—a pref-
erence reflected in the Goldwynism that: “An oral contract is not
worth the paperit’s written on.” This well-worn aphorism, while
not quite legally correct, reveals considerable insight into the
decision-maker’s reluctance to choose between contradictory
testimony when more reliable evidence is available. Written in-
struments, for example, although seldom free of ambiguity,
generally are deemed a more reliable basis for ascertaining in-
tent than recollection of what was said when the language in
question was formulated. The trier can, therefore, ordinarily be
expected to rely upon documentary evidence when the alterna-
tive choice means an evaluation of contradictory testimony.

Probably no criterion of credibility has been treated more

4A standard list of credibility guidelines is set forth in California Evidence Code
Section 780, as follows: *“. . . the court or jury may consider in determining the credibility
of a witness any matter that has any tendency in reason to prove or disprove the
truthfulness of his testimony at the hearing, including but not limited to any of the
following: (a) His demeanor while testifying and the manner in which he testifies. (b)
The character of his testimony. (c) The extent of his c?acity to perceive, to recollect,
or to communicate any matterabout which he testifies. (d) The extent of his opportunity
to perceive any matter about which he testifies. () His character for honesty or veracity
or their opposites. {f) The existence or nonexistence of a bias, interest, or other motive.
(g) A statement previously made by him that is consistent with his testimony at the
hearinE. (h) A statement made by him that is inconsistent with any part of his testimony
at the hearing. (i) The existence or nonexistence of any fact testified to by him. (j) His
attitude toward the action in which he testifies or toward the giving of testimony. (k) His
admission of untruthfulness.”
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skeptically, despite benediction by appellate courts, than the
criterion of demeanor. The discussion on this point prompted
one of the lighter moments of our meetings when Professor
Bernstein asked Judge Ferguson, “Can you recognize a liar
when you see one?”” With characteristic exactitude, Judge Fer-
guson responded, “No, he’s got to talk to me first!” Professor
Bernstein observed that, as regards demeanor, what witnesses
say is far more important than facial expressions or other body
language, a point endorsed by all panel members. -

It must be acknowledged, however, that the importance of
demeanor as a credibility criterion is sometimes useful as one
factor among many in evaluating testimony if considered with
appropriate reservation. The limitations of demeanor were
highlighted in the following observation of a veteran arbitrator:

‘““Anyone driven by the necessity of decision to fret about credibility,
who has listened over a number of years to sworn testimony, knows
that as much truth must have been uttered by shifty-eyed, perspir-
ing, lip-licking, nail-biting, guilty-looking, ill-at-ease, fidgety wit-
nesses as have lies issued from calm, collected, imperturbable, ur-
bane, straiglit-in-the-eye perjurers.”s

In many cases, credibility may decide the outcome; in most,
however, it is simply one important element of the decision-
making process, the subject to which we now turn.

I1. Decisional Thinking

Judges and arbitrators decide cases daily; yet, most of us
would find it difficult to raise to a conscious level the complex
reasoning processes that guide our choice one way or another.
Relatively few legal scholars have undertaken to describe the
inner nature of decisional thinking. A most notable contribution
is by Judge Jerome Frank, a leading exponent of the school of
American Legal Realism. His provocative writings have stimu-
lated considerable discussion and controversy over the past
half-century. The field of psychology, however, has contributed
the most significant findings concerning the nature of human
consciousness at work in resolving complex problems. We ven-

5Edgar A. Jones, Jr., Problems o Prazi[ in the Arbitration Process: Report of West Coast
Tripartite Committes, in Problems of Prool in Arbitration: Proceedings of the Nineteenth
Qélsnual Meeting, National Academy of Arbitrators (Washington: BNA Books, 1966), at



DEecisioNAL THINKING—WEST Coast PANEL 125

ture upon this uncertain terrain, quite aware that many aspects
of decisional thinking are not fully understood by researchers.
We seek primarily to determine whether general guidelines have
evolved in those mental processes which produce, out of con-
flicting evidence and contradictory arguments, a reasoned deci-
sion.

For purposes of this initial discussion, the decision-maker’s
thought-processes may be divided into two broad categories:
(1) analytic thinking, and (2) intuitive insight. It should be
noted, however, that in practice there can be no clear separa-
tion between these two concepts. They are two aspects of an
organic unity, of a total unitary process. They may be sepa-
rated for purposes of analysis and study, but not in practice, in
life itself.

The analytic aspect of thinking—the process most recognized by
us—involves an intensive scrutiny of the case record: a step-by-
step evaluation of the pertinent evidence and argument, a care-
ful sifting out of the relevant from the less relevant and the
irrelevant. This sifting is an ordering process to develop a ratio
decidendi, a line oflogic leading to the validation or invalidation
of a decisional hypothesis. Analytic thinking, therefore, is above
all purposeful. One does not study a record aimlessly. The ob-
Jjective is to reach a decision, a goal wholly or partially crystal-
lized in the mind of the trier of fact. This goal is an essential
ingredient in the process of weighing the essential facts and
resolving issues of credibility.

Intuition (or the ‘‘judicial hunch” as Judge Jerome Frank and
other legal scholars have characterized it) provides a guiding
idea, an operating hypothesis® that the trier seeks to prove or
disprove by an analysis of the case record. This goal-directed-
ness of the decision-making process, an essential aspect of judi-
cial thinking used by most judges (but acknowledged by few,
according to Frank), is described in his seminal work, Law and
the Modern Mind:

¢The following pertinent, if somewhat facetious, definition has been offered: “hypothe-
sis. A hypothesis is an assumption, usually made for one of two basic purposes: either
to determine by further testing whether it is correct, or to serve as a basis for action in
the absence of more certain information, In either case, assumption would be a perfectly
good word to-use, but hypothesis is somewhat fancier, and sounds ‘solider’ and more
scientific, It is foolish to act on a mere assumption, for instance, but not so foolish to
act on a hypothesis. If either the assumption or the hypothesis turns out to have been
wrong, however, the crash is about as loud in one case as in the other.” James S. LeSure,
Guide to Pedaguese (New York: Harper & Row, 1965), at 91.
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“The process of judging, so the psychologists tell us, seldom begins
with a premise from which a conclusion is subsequently worked out.
Judging begins rather the other way around—with a conclusion
more or less vaguely formed; a man ordinarily starts with such a
conclusion and afterwards tries to find premises which will substan-
tiate it. [Footnote omitted.] If he cannot, to his satisfaction, find
1;_‘>11"<()ipcer arguments to link up his conclusion with premises which he

nds acceptable, he will, unless he is arbitrary or mad, reject the
conclusion and seek another.””

A more detailed general description of the intuitive thought-
processes that occur at the conclusion of a trial was expounded
more than a half century ago by Judge Joseph G. Hutcheson, Jr.:

*. .. I, after canvassing all the available material at my command,
and duly cogitating upon it, give my imagination play, and broodin
over the cause, wait for the feeling, the hunch—that intuitive flas
of understanding which makes the jump-spark connection between
uestion and decision, and at the point where the path is darkest for
the judicial feet, sheds its light along the way. . . . [I]n feeling or
‘hunching’ out his decisions, the judge acts not differently from, but
precisely as the lawyers do in working out their cases, with only this
exception: that the lawyer, having a predetermined destination in
view—to win the law suit for his client—looks for and regards only
those hunches which keep him in the path that he has chosen, while
the judge, being merely on his way with a roving commission to find
the just solution, will fﬁllow his hunch wherever it leads him. . . .”’8

Bertrand Russell, mathematician and philosopher, has pro-
vided another illuminating insight into the intuitive process at
work. When frustrated by repeated unsuccessful attempts to
write some serious new work, he would place the subject into
“subconscious incubation” and let the work go on ‘“under-
ground.” As Russell explained:

(31

. . after first contemplating a book on some subject, and after
giving serious preliminary attention to it, I needed a period of sub-
conscious incubation which could not be hurried and was, if any-
thing, impeded by deliberate thinking. . . . Having, by a time of very
intense concentration, planted the problem in my subconscious, it
would germinate underground until, suddenly, the solution
emerged with blinding clarity. . . .9

7Frank, Law and the Modern Mind (New York: Anchor Books, 1963), at 108.

8Hutcheson, The Judgment Intuitive: The Function of the ‘Hunch’ in Judicial Decision, 14
Cornell L.Q. 274, 278 (1929).

“Robert E. Egner and Lester E. Dennon, eds., The Basic Writings of Bertrand Russell
(New York: Simon & Schuster, 1961), at 64.
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It must be stressed that the intuitive process described by
Frank, Hutcheson, and other noted legal realists presupposes a
thorough knowledge of the subject and extensive experience
with the judicial precess. It is this vast reservoir of knowledge
and experience that permits the decision-maker to assimilate the
facts expeditiously and come to a tentative conclusion which is
then tested by a stringent analysis of the case record.1? Frank’s
emphasis upon the “dominance of the conclusion” should not
obscure the need for a thorough analysis of the case which is
necessary to determine whether the “hunch” can be supported
by the salient facts in the record. Only after the “hunch” with-
stands this critical scrutiny will the hypothesis be accepted as
valid.

The tentative formulation referred to by Frank and others as
the “judicial hunch” is sometimes taken out of context by some
critics and misunderstood to mean a premature decision or little
more than an unsupported guess. This is a most erroneous view.
The “hunch” is the “judicial leap” of a mind trained in the legal
or arbitral decisional process. It should also be emphasized that
the “hunch” is a prelude to the decisional process, not the
conclusion of it. Nevertheless, to minimize possible confusion
or misunderstanding because of terminology, we have opted for
more descriptive terms such as “operating hypothesis,” “guid-
ing idea,” or ‘“‘tentative conclusion” in place of “judicial hunch.”

In cases involving uncomplicated fact situations, familiar in-
terpretation problems, or cases that turn on credibility, the deci-
sion-maker may be prepared to render a “bench decision” at the
conclusion of the case. Extensive experience with familiar sub-
ject matter and issues has prepared the decision-maker to assim-
ilate information quickly, reach a tentative conclusion, and ana-
lyze it at the conclusion of the hearing or shortly thereafter.

In more complex or unfamiliar cases, a preliminary study of
the record, a mulling over of the evidence is the necessary
preparation for comprehending the nature of the problem to
make possible an intuitive leap, a tentative conclusion, often
only dimly sensed at first. The initial study of the record entails

19The concept of intuitive thinking is, by no means, limited to judicial decision-
making. Itis an integral part of virtually every decision-making process. For an excellent
discussion of the use of intuitive thinking in the physical sciences, see Jerome S. Bruner,
The Process of Education (Cambridge, Mass.: Harvard University Press, 1963), esp. Ch.
4, Anal{)tic and Intuitive Thinking; also, Peter Achinstein, Law and Explanation—An Essay
in the Philosophy of Science (New York: Oxford University Press, 1971), at 137-141.
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a mental groping for a line of logic, a rationale, which must have
a conclusion, a goal in mind. One does not examine the record
with the mind a clean slate and then, by syllogistic reasoning,
arrive at a conclusion that was nowhere in the mind in the
beginning of the sifting-out process. Facts do not automatically
associate themselves together into a chain of reasoning without
the intervention of human purpose. As Emerson wrote: “Behind
the writer there must be a man”—a reasoning mind to decide
how the facts relate to each other. Before the decision-maker
can weigh the evidence, decide what is relevant and to what
degree, and what is irrelevant, he must have a goal, a working
hypothesis, however dimly, in mind.

One does not “think” (i.e., employ logic) intuitively. Thinking
is a process of ratiocination which best describes analysis and
synthesis to reach a predetermined, even if tentative, goal or
objective. At the risk of overemphasis, it must be reiterated that
in decisional thinking the objective is established by an opera-
tional hypothesis, a guiding idea. Hypotheses are tentative con-
clusions concerning evidentiary relationships derived from the
record. One propounds a hypothesis by a qualitative leap, a leap
facilitated by a considerable preliminary familiarization with the
raw data contained in the case record. The decision-maker, as
previously noted, mulls over the record urtil he is ready to
postulate a hypothesis. Once the hypothesis has jelled, then and
only then can he meaningfully analyze the record to produce the
relevant line of logic in support of his operational hypothesis.
Columbia University Philosophy Professor Justus Buchler, in a
critical study of methodology, summarizes a basic thesis of Cole-
ridge (a philosopher as well as poet): “The guiding idea [hy-
pothesis], guarantor of unity, dominates the material and fixes
the purview of relevancy. In sublime singleness of purpose, it
paves the way toward consummation.”1!

From the above analysis, the reasoning process may be sum-
marized into four stages: (1) preliminary study of the record; (2)
operating hypothesis or tentative conclusion; (3) analysis of the
total case record; and (4) rationale (explanatory justification of
the conclusion). In some cases (e.g., those which turn on credi-
bility), the hypothesis may become jelled by the end of the trial
or arbitral hearing and then be tested by analysis of the record;

UBuchler {Johnsonian Professor of Philosophy), The Concept of Method (New York:
Columbia University Press, 1968), at 48.
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in other cases, particularly those that involve an evaluation of
complex issues (e.g., a patent case or job-incentive program), a
prior intensive study of the record is required in order to formu- -
late a tentative conclusion. Three of the four neutral panel
members estimated that, in approximately half of their cases, the
tentative conclusion was reached by the close of the hearing. In
all instances, the tentative conclusion is subjected to a test of the
case record by a factual analysis which ultimately validates the
conclusion or compels its rejection. When the hypothesis is
considered valid, the relevant particulars will readily link to-
gether into a supporting Yine of logic. If not, the hypothesis must
be modified or rejected. If it is rejected, a new tentative conclu-
sion will be adopted which in turn must stand the test of the
record.

As previously noted, the major research and theorizing on
decisional thinking has been carried out by psychologists (who,
incidentally, profoundly influenced Judge Frank). The guiding
role of the hypothesis (i.e., intuition) in the decisional process
is endorsed by an overwhelming number of psychologists who
have studied these elusive concepts. Consider, for example, the
following summary description of the reasoning process em-
ployed by scientists or others simply seeking a solution to a
particular complex problem:

“John Dewey [How We Think (1910)] was perhaps the first psycholo-
ist to analyze the sieps in the problem-solving grocess: (1) a difficulty is
elt, (2) the difficulty is located and defined, (3) possible solutions

are suggested, (4) consequences are considered, and (5) a solution
is accepted. . . . An early and influential analysis of the creative process
was that of [Graham] Wallas [The Art of Thought (1926)]. The
similarity to the analysis of problem solving is apparent. Wallas’s
four steps were: (1) preparation (information is gathered), (2) incu-
bation (unconscious work is going on), (3) illumination (an ‘in-
spired’ synthesis emerges), ancF (4) verification (the new idea is tried
out and elaborated). Later writers and researchers have usually ac-
cg;:ltec(li]tllge Wallas framework and attempted to fill it in.”” [Emphasis
added.

It is especially noteworthy that both Dewey and Wallas place the
hypothesis (Step 3 in both) before the rationale—that is, prior
to “‘verification” or ‘“‘consequences are considered.”

2L eona E. Tyler, Individuality: Human Possibilities and Personal Choice in the Psy-
cgglso)gical ngelopmem of Men and Women (San Francisco: Jossey-Bass Publishers,
1 , at 198.
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While the role of intuition (operating hypothesis) is widely
recognized and accepted in the physical and social sciences, it
is still regarded skeptically by many, if not a majority of, arbitra-
tors and judges. However, this is not the only area where a
disparity exists between what actually occurs and how it is often
perceived.

IT]. Decision-Making

Two principal aspects of the decision-making process in a
given case involve: (1) fact-finding—an evaluation of the factual
record of the case; and (2) rule determination—establishing the
applicable rules or contract criteria:

Fact-Finding

Probably no task is more significant in determining the deci-
sion in a case than the trier’s fact-finding role. The fact-determi-
nations made at this stage direct the path of decision in one
direction or another. Appellate courts place great reliance upon
the findings of fact made by trial courts, particularly as regards
credibility. For example, Rule 52(a) of the Federal Rules of Civil
Procedure prescribes that findings of fact in actions tried with-
out a jury “shall not be set aside unless clearly erroneous, and
due regard shall be given to the opportunity of the trial court
to judge of the credibility of the witnesses.” An arbitrator’s
findings of fact, for most practical purposes, are conclusive.
Therefore, to comprehend fully the nature of the decision-mak-
ing process, it is necessary to understand the fact-finding role
and, even more importantly, to be aware of its limitations.

The term “fact-finding” does not convey an accurate impres-
sion of the raw unevaluated record of the case at the close of the
trial or hearing. The facts in a given case are seldom “found”
—they must be “extracted,” refined as it were, from the often
conflicting accounts of fallible witnesses. The trier, with no in-
fallible antenna for determining which version is closer to the
truth, must make a choice between these contradictory ac-
counts. The agony of decision in choosing the facts to be cred-
ited has been discussed previously in “Evaluating Testimony.”

Despite what we perceive to be the crucial importance of
fact-finding, most legal scholars in their analysis of decision-
making have largely concentrated their attention on the func-
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tion of appellate courts, either minimizing or largely ignoring
the trial judge’s fact-finding function. Notable exceptions in this
respect are the works of judge Frank, which focus upon the
decisions of trial court judges and juries.

Judge Frank was particularly sensitive to the problem of
flawed memory or observation, unconscious prejudices, and
other aspects of human fallibility that are invariably present in
reconstructing or interpreting past occurrences. In short, the
likelihood of human fallibility renders the fact-finding process
one of probability rather than certainty. In Courts on Trial, Judge
Frank offers this candid analysis of fact-finding:

“The facts as they actually happened are therefore twice refracted
—first by the witnesses and second by those who must ‘find’ the
facts. The reactions of trial judges and juries to the testimony are
shot through with subjectivity. Thus, we have subjectivity piled on
subjectivity. It is surely proper, then, to say that the facts as ‘found’
by a trial court are subjective.

“Considering how a trial court reaches its determination as to
the facts, it is most misleading to talk as we lawyers do, of a trial
court ‘finding’ the facts. The trial court’s facts are not ‘data’, not
something that is ‘given’; they are not waiting somewhere ready-
made, for the court to discover, to ‘find’. More accurately, they are
grocessed by the trial court—are, so to speak, ‘made’ by it, on the

asis of its subjective reactions to the witnesses’ stories. Most legal
scholars fail to consider that subjectivity, because, when they think
of courts, they think almost exclusively of upper courts and of
their written opinions. For, in these opinions, the facts are largely
‘given’ to the upper courts—given to those courts by the trial
courts.””13

The trial judge and the arbitrator face the same dilemma in
their fact-finding task. However, their relationship to the upper
courts is substantially different. The grounds for judicial review
of arbitral awards are exceedingly (and deliberately) narrow
since the parties accept arbitration as the terminal point of the
grievance procedure to attain a final and binding decision. The
number of arbitration cases appealed to the courts is minimal—
probably less than one-tenth of one percent. Thus, in practical
effect, arbitration combines the functions of first-stage triers of
fact and courts of last resort. Of course, an intolerable situation
to either party not remedied in arbitration can often be reme-

13Frank, Courts on Trial: Myth and Reality in American Justice (Princeton, N.J.:
Princeton University Press, 1949), at 22-24.
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died by a determined position when the agreement is opened for
amendments.

Finally, it should be noted that the quest for certainty in the
outcome of a contested case will inevitably be thwarted by the
unpredictable aspects of the record produced in a fact-finding
proceeding and by the interpretation of that record. Therefore,
decision-making at the trial or arbitral-hearing stage would be
even more likely a venture into the realm of probability than it
would be in the upper courts who necessarily rely, to a great
extent, upon the trial courts’ findings of fact.

Rule Determination

Do trial judges and arbitrators merely interpret and apply an
existing body of rules? Or does the nature of their function also
include a broader responsibility? This matter has been debated
by legal scholars and practitioners for centuries.

The traditional concept of judicial decision-making, as de-
picted by such common-law pioneers as Coke and Blackstone,
holds that the judge does not really interpret the law, but merely
finds it. Blackstone referred to the judiciary as “the living ora-
cles of the law” and reaffirmed the concept that its task was
solely one of discovery, namely, a search for the applicable rule,
which, when applied mechanically, as it were, to the facts re-
sulted in the inevitable conclusion. As for statutory law, legal
traditionalists rigidly distinguish between the judiciary, which
interprets the law, and a legislative body which, in their view,
enacts legal absolutes. Similarly, the traditionalists view the arbi-
trator as performing a corresponding mechanical task of search-
ing out the applicable contract provision and then measuring it
against the facts of the case.

Granted the traditionalist’s view that stability in the legal sys-
tem and in the bargaining relationship are fundamental objec-
tives of our society. And granted also that stability requires the
enforcement of established principles and rules—for example,
case law, statutes, or terms in a collective agreement—whenever
they are applicable. But only the most inflexible advocate of
mechanical jurisprudence would deny that the law must reflect
changes in an evolving society. The word “reflect” is used advis-
edly because decision-makers primarily reflect—they do not
normally initiate—societal changes.

No legal system that attempted to reduce the judicial function
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to the bare bones of an inflexible code of absolute legal princi-
ples has long survived.!* As stated by Roscoe Pound:

“Application of Jaw must involve not logic merely but a measure of
discretion as well. All attempts to eradicate the latter element and
to make the law purely mechanical in its operation have ended in
failure. Justice demands that instead of fitting the cause to the rule,
we fit the rule to the cause. ‘Whoever deals with juristic questions,’
says Zitelman, ‘must always at the same time be a bit of a legislator’
[footnote omitted]; that is, to a certain extent he must make law for
the case before him.” [Emphasis in original.]!5

Justice Oliver Wendell Holmes articulated the earliest and per-
haps the most quoted criticism of mechanical jurisprudence:

“The life of the law has not been logic; it has been experience. The
felt necessities of the time, the prevalent moral and political theo-
ries, intuitions of public policy, avowed or unconscious, have had a
Eoor,‘. deal more to do than the syllogism in determining the rules

y which men should be governed. The law embodies the story of
a nation’s development through many centuries, and it cannot be
dealt with as if it contained only the axioms and corollaries of a book
of mathematics. . . .”’16

Let us consider a few examples of the foregoing concepts as
applied by judges and arbitrators.

In practice, legisiators often delegate to the courts what
amounts to legislative responsibilities by what is omitted from
a statute either deliberately or inadvertently or by resort to
deliberate ambiguity in an effort to satisfy special interest
groups. Frequently, the legislature enacts laws with very general
wording, the precise meaning of which remains to be declared
by the courts on a case-by-case basis. Otherwise, legislatures
would get so bogged down in details that they could never
complete their work. Consider, for example, the role of litiga-
tion in the implementation of the Civil Rights Act of 1964. Trial
courts across the nation have made sweeping decisions on
school integration and employment discrimination issues (to
name but a few) that involve basic questions of public policy—
decisions for which the Civil Rights Act provides only a very
broad mandate. Of course, the courts’ rulings on these vital
questions interpret the Civil Rights Act, but they also involve an

14Science of Legal Method: Selected Essays by Various Authors, Modern Legal Philos-
ophy Series Vol. IX (Boston: Boston Book Co., 1917), Ch. VII by Roscoe Pound.

15]d,, at 208.

16Holmes, The Common Law (1881), at 1.
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important expansion of the law as well. Countless other exam-
ples could be cited of judges being required to add to legislative
enactment by judicial interpretation. Legislation is often an in-
escapable part of the judicial process.

As we know, arbitrators also are called upon to bridge the gap
of omitted or ambiguous terms as part of their interpretative
function. Negotiators of bargaining contracts simply cannot an-
ticipate all the issues that might arise during the term of a one-
to three-year agreement that covers the working relationships of
hundreds, sometimes thousands, of employees. Most of us are
familiar with the following observations of the late Harry Shul-
man, which bears repeating in this context:

“No matter how much time is allowed for the negotiation, there is
never time enough to think every issue through 1n all its possible
applications, and never ingenuity enough to anticipate all that does
later show uE. Since the parties earnestly strive to complete an
agreement, there is almost irresistible pressure to find a verbal
formula which is acceptable, even though its meaning to the two
sides may in fact differ. The urge to make sure of real consensus or
to clarify a felt ambiguity in the language tentatively accepted is at
times repressed, lest the effort result in disagreement or in subse-
?uent enforced consent to a clearer provision which is, however, less
avorable to the party with the urge. With agreement reached as to
known recurring situations, questions as to application to more
difficult cases may be tiredly brushed aside on the theory that those
cases will never—or hardly ever—arise.”1?

It is a commonplace that virtually every collective agreement
contains a grievance and arbitration provision to deal with both
the problems of interpretation that inevitably arise and those
situations that the parties may not have anticipated. Arbitrators
not only interpret the parties’ agreement, they also perform a
vital gap-filling role. Indeed, the U.S. Supreme Court, in a land-
mark case,!8 underscored this arbitral function as ““. . . a vehicle
by which meaning and content is given to the collective bargain-
ing agreement.”

Changes affecting the employment relationship also may re-
quire the arbitrator to introduce a legislative element in the
decisional process—for example, changes in technology, in prod-

Y7Shulman, Management Rights and the Arbitration Process: Reason, Contract, and Law in
Labor Relations, in Proceedings of the Ninth Annual Meeting, National Academy of
Arbitrators (Washington: BNA Books, 1956), at 175,

1BSl§elworkers v. Warrior & Guif Navigation Co., 363 U.S. 574, 580, 46 LRRM 2416

(1960
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ucts produced, and even in the acceptable length of facial hair
and beards. A pertinent example of the pressure on the decision-
maker to respond to change arises from discipline meted out for
chronic alcoholism. Until recent years, alcoholism was viewed as
a human failing attributed to a lack of character and deserving of
little patience in meting out stern disciplinary action often in-
cluding discharge. At present, there is virtual unanimity among
medical authorities that alcoholism is an illness that should be
treated as such—a view gradually gaining recognition in the
industrial community, but by no means universally accepted.
Today, when an arbitrator is presented with such medical evi-
dence in a discharge case for alcoholism under the typical “just
cause” contract provision, the evidence may compel him to deal
with the issue as an illness (and often an absentee problem)
rather than a disciplinary problem, as in the past.

In summary, decision-making does not simply involve a me-
chanical application of the facts to a set of fixed rules. As former
Michigan University Law School Dean St. Antoine so aptly
phrased it: “The arbitrator cannot be effective as the parties’
surrogate for giving shape to their necessarily amorphous con-
tract unless he is allowed to fill the inevitable lacunae.””19

We have focused our attention to this point upon decision-
making in its broadest aspects. Now to a consideration of more
specific matters, namely, decisional thinking involving questions
of procedure, fair-representation issues, and the interaction of
NLRB, judicial, and arbitration proceedings.

IV. Decisional Thinking as
Applied to Procedural Matters

Arbitral Discovery

The basic objective of arbitral discovery is to achieve full
disclosure while avoiding the legal complexities of discovery as
practiced daily by “litigators” in law and motion courtrooms.
The authority of labor arbitrators to fashion and administer
discovery procedures, it should be noted, is now firmly estab-
lished.20

19St, Antoine, Judicial Review of Arbitration Awards: A Second Look at Enterprise Wheel and
Its Progeny, 75 Mich. L.Rev, 1137, 1153 (1977).

20For an excellent discussion of arbitral discovery, including a proposal for interaction
among the three tribunals of labor dispute resolution—the courts, the NLRB, and
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“Discovery” in law is an aggregation of procedures for judi-
cially compelled disclosure of information in pending litigation.
These remedies have evolved and been liberally administered
by courts to compel early and full disclosure at a pretrial stage
of prospective litigation (and during trials) of all of the informa-
tion that may enable the litigants to understand (and thus settle)
and the courts more effectively to narrow and then to resolve the
issues in dispute. Courts and the legal profession recognize fully
that discovery abuses are common. Most notably is this true of
the interminable, repetitively filed written “interrogatories”
that constitute its most onerous and readily abused procedure,
requiring extensive file searches and often disclosures of sensi-
tive or classified information. Discovery practitioners are spe-
cialists and have become known, somewhat pejoratively, as the
“litigators,” in contrast to “trial lawyers,” because they do not
expect to, and indeed rarely have to, appear in court to try the
case. In large part that is because they have all too often become
the means for harassment designed—with considerable success
—to coerce sometimes unwarranted settlements.

It is widely accepted, at least in theory, that mutual and early
disclosure of all that is available and relevant to a grievance is
one of the main purposes of the progressive steps of the typical
grievance procedure. The objective, of course, is to facilitate
resoluticn of the dispute. Withholding information that should
be disclosed impairs both the prospects of settlement and
breeds a corrosive distrust of the good faith of the other party
and of the effectiveness of the grievance procedure. In the great
majority of bargaining relationships, complete and early disclo-
sure is evidently routine. This is so even though there do occur
arguments, sometimes heated ones, over what is subject to dis-
covery and what is properly withheld in the processing of partic-
ular grievances.

The Supreme Court in NLRB v. Acme Industrial Co.*! empha-
sized the underlying legally enforceable duty of disclosure
which arises from the statutory duty to bargain in good faith and

University of Pennsylvania Law Review: (1) Blind Man's Bujf and the Now-Problems o
Apoayﬁha, Inc. and Local 711—Discovery Procedures in Collective Bargaining Disputes, 116 U.
Pa. L.Rev. No. 4 (1968); (2) The Accretion of Federal Power in Labor Arbitration—the Example
of Arbitral Discovery, 116 U. Pa. L.Rev. No. 5 (1968); (3) The Labor Board, the Courts, and
Arbitration—a Feasibility Study of Tribunal Interaction in Grievable Refusals to Disclose, 116 U.
Pa. L.Rev. No. 7 (1968).

2INLRB v. Acme Industrial Co., 385 U.S. 432, 64 LRRM 2069 (1967).

arbitration, see the following series of three articles by E(Eiiar A. Jones, Jr., in the



DecisioNaL THINKING—WEST CoasT PANEL 137

is as applicable to unions as to employers in the bargaining
relationship. The Court declared:

“There can be no question of the general obligation of an employer
to provide information that is needed by the bargaining representa-
tive for the proper performance of its duties. . . . Similarly, the duty
to bargain unquestionably extends beyond the period of contract
negotiations and applies to labor-management relations during the
term of an agreement.”22

That duty, when cast in terms of good-faith bargaining, is en-
forceable by the NLRB and the courts. But cast as a duty of
disclosure inherent in the progressive steps of the grievance
procedure, it is subject to enforcement in the contractual forum
by the parties’ arbitrator.

The panel is unanimous in concurring that discovery proce-
dures developed for purposes of litigation should not be im-
posed upon collective bargaining grievance procedures. Even
so, there are circumstances when the cooperative spirit of mu-
tual disclosure requires some arbitral nudges to keep it on track.
Some courts have assumed, ill-advisedly we feel, that merely
because the parties have opted for the arbitral forum, discovery-
type remedies should not be available.

A far more constructive approach, in our view, is the flexible
attitude exemplified by Justice John Harlan writing for the Su-
preme Court in John Wiley & Sons, Inc. v. Livington:?® the
*“ ‘procedural questions’ which grow out of the dispute and bear
on its final disposition should be left to the arbitrator.” The
courts, we believe, when asked to become involved in an arbitral
proceeding, should be intent upon encouraging a sequence in
which the arbitrator, selected by mutual consent of the parties,
is given ample flexibility to fashion such procedural disclosure
remedies as seem appropriate in the context of collective bar-
gaining, reserving the judicial superintendence function to as-
sure elemental fairness in the process.?* Obviously, if the sub-
stance of a particular arbitral order is barred by the express
terms of the collective agreement or would result in undue
intrusion or burden, the court should set it aside or modify it.
But the court should exercise the judicial restraint not to set
aside arbitral orders that are not expressly precluded by con-

22]d,, at 435-436.
2John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 557, 55 LRRM 2773 (1964),
*4Jones, supra note 20, at 116 U. Pa. L.Rev. 1236-1243,
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tractual terms, but are attributable to an arbitrator’s under-
standing of what is appropriate to the processes of collective
bargaining. It is a truism (and a realistic one) that federal and
state judges have typically had minimal exposure to labor dis-
putes and collective bargaining prior to their appointments to
the courts, as the Supreme Court inferentially recognized in
1960 in Steelworkers v. Warrior & Gulf Navigation Co.: ‘““The labor
arbitrator performs functions which are not normal to the
courts; the considerations which help him fashion judgments
may indeed be foreign to the competence of courts.”’25

More specifically, the panel recognized that arbitral discovery
normally is limited to the issuance of subpoenas or to the infor-
mality of an arbitrator’s suggestion of lunchbreak discovery
(**May we expect to have that available after the lunchbreak?”).
Most arbitrators will issue prehearing subpoenas as a matter of
course. As for a prehearing subpoena duces tecum (for the
production of documents), however, practices differ. Some arbi-
trators will not issue a requested subpoena duces tecum without
submission by the requesting party of an affidavit (required by
law in California) detailing the need and relevancy of the infor-
mation requested. Other arbitrators will issue a subpoena duces
tecum upon request, relying on opposing counsel to raise objec-
tions as to relevance or propriety either prior to or at the outset
of the arbitral hearing. The characteristic self-restraint of arbi-
trators, reliant as they are upon continued acceptability to em-
ployers and unions alike if they are to hear future cases, may be
relied upon to insure their caution in assessing and ruling on the
requested issuance of a subpoena duces tecum and other less
formal types of disclosure orders.

For example, some arbitrators, asked for a disclosure order
during the course of a hearing, will suggest that the parties step
into the hall for a discussion in “‘chambers,” inquiring for what
purpose the party seeks the requested evidence. Might it be
possible to stipulate the substance of what the documents would
show or the witnesses would testify to so that they need not be
produced? If the need nonetheless requires production, it is
likely to be met by an informal request for disclosure by the
arbitrator and compliance by the party to whom the request is
made. As a union representative observed of a refusal to comply

258upra note 18, at 581,
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with an arbitrator’s request for information, “Who wants to get
caught in that crack?”

Thus, the panel concluded that an arbitrator would possess
the contractual and legal power to compel disclosure against the
resistance of either union or the employer. At the same time 1t
recognizes that the informal approaches to problems of disclo-
sure discussed above could routinely be expected effectively to
resolve most discovery problems.

Burden of Proof

In evaluating the evidence, a significant difference of the trial
Jjudge approach as contrasted to that of the arbitrator is observ-
able in the application of burden-of-proof concepts. The con-
trast is of sufficient importance to warrant a separate discussion.

In both criminal and civil litigation, the burden of proof (be-
yond a reasonable doubt in criminal cases; by a preponderance
of the evidence in civil matters) is the principal criterion relied
upon by a trial court when ruling on contested matters. To
prevail, the moving party must sustain the burden of proof.

In the arbitration of discharge and discipline cases, burden-
of-proof concepts are also used, but arbitrators apply them in a
much more fiexible manner. For example, in discharge cases
involving charges of moral turpitude, most arbitrators will re-
quire the cmployer to prove the charge beyond a reasonable
doubt because of the severe social and economic stigma which
attaches to an employee whose discharge is sustained upon such
grounds. Moral turpitude discharge cases offer the closest anal-
ogy in the application of burden-of-proof standards by courts
and arbitrators.

On the other hand, in virtually all other discharge and disci-
pline cases, arbitrators wiil impose the burden of proof upon the
employer without attempting to define the standard in precise
terms. Also, in most of these discharge and discipline cases,
arbitrators will generally not base their decisions solely upon
burden-of-proof concepts to the exclusion of other factors that
deserve consideration. Burden-of-proof criteria applied in a
courtroom cannot be baldly transplanted to an arbitration pro-
ceeding without glossing over important differences between
courtroom litigation and discharge arbitration—differences
summarized by UCLA Law Professor Benjamin Aaron, a noted
authority on the arbitration process and labor law, in the follow-
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ing analysis explaining why the criminal-law standard of proof
should have only limited applicability in discharge cases:

“Those who are prone indiscriminately to apply the criminal-law
analogy in the arbitration of all discharge cases overlook the fact that
employer and employee do not stand in the relationship of prosecu-
tor and defendant. It cannot be emphasized too often that the basic
dispute is between the two principals to the collective bargaining
agreement, that is, the company and the union. At stake is not only
the matter of justice to an individual employee, important as that

rinciple is, but also the preservation and development of the col-
ective bargaining relationship. . . . The case of an emplokree sleep-
ing on the job, or of the worker accused of punching another man’s
time card—these and many others are often incapable of proof
beyond a reasonable doubt, and the most the arbitrator can say is
that more likely than not, the penalty was justified. How much weight
he gives to the doubls that inevitably arise may frequently depend on a variety
of considerations having absolutely nothing to do with the amount o{ proo
adduced in the particular case: the employee’s past record, his lengt
of service, or the possibility of severe economic forfeiture resulting
from the discharge, on the one hand, or the effect of his reinstate-
ment on the morale of supervisors and fellow employees, or the
restraining influence it would have on a joint company-union pro-
gram for stamping out certain undesirable conditions, on the other.
The one thing we may be sure of is that, if the arbitrator is familiar with the
JSacts of industrial life and understands that his function is creative as well as
purely adjudicative, he will not evaluate the evidence solely on the basis of rigid
slandyawﬁ of absolute proof or presumptions of innocence.

“There are some disciplinary cases, however, in which the arbitra-
tor is justified, indeed required, to observe the same exacting stand-
ards of proof that prevail in a criminal proceeding. These are the
instances in which an employee is disciplined for having allegedly
committed some act of morar turpitude, such as stealing, engaging
in aberrant sexual practices, or participating in subversive activities.
Since upholding tﬁe disciplinary penalty gor these or similar acts
permanently brands an employee just as surely as a criminal convic-
tion would, the arbitrator will generally insist in such cases that the
emcI)loyer prove his charges beyond a reasonable doubt.” [Emphasis
added.]?6

In sharp contrast to the contiriuing nature of a union-manage-
ment relationship, the plaintiff and defendant in most litigation
go their separate ways once judgment has been rendered. The
trial judge, therefore, need not be concerned with the conse-
quences of his decision upon their future relationship. However,
an arbitrator who fails to consider this unique relationship is

(1;554‘}7;)1ron, Some Procedural Problems in Arbitration, 10 Vanderbilt L.Rev. 733, 741-742
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unlikely to survive the high mortality rates characteristic of the
arbitral selection process. Application of burden-of-proof con-
cepts is simply one example of the impact the continuing rela-
tionship of an employer and union has upon the decision-mak-
ing process.

To this point, we have attempted to explain why courtroom
burden-of-proof concepts are applied differently in most arbi-
trated discharge and discipline cases. Burden-of-proof concepts
are, however, sparingly imposed and seldom mentioned by arbi-
trators in most other grievance cases. When presented with
contract interpretation issues, the arbitrator’s function is to as-
certain and give effect to the mutual intent of the parties based
upon relevant contract language and other evidence in the rec-
ord. In these cases, as Professor Aaron noted: ‘‘Neither side has
a burden of proof or disproof, but both have an obligation to
cooperate in an effort to give the arbitrator as much guidance
as possible.’’27

When contract terms are ambiguous, so that their meaning
cannot be derived solely from an analysis of the disputed lan-
guage, it becomes necessary for the parties to present other
evidence of intent—evidence of past practice or negotiating his-
tory, most typically. Not surprlsmgly, the recollection of parti-
san witnesses is often sharply conflicting as to discussions that
occurred in prior negotiations or as to the establishment of a
binding practice. Nevertheless, when an arbitrator finds it neces-
sary to base his findings upon custom or prior discussions, he
is extremely cautious about expressing his decision in terms of
the burden of proof. Most arbitrators attempt to avoid the use
of so-called lawyer’s language because their opinions are written
primarily for practitioners.

One final point concerning burden of proof deserves our
attention. An analysis of judicial decisions suggests that the
burden of proof can be a much more flexible rule of evidence
than is generally realized. For example, in a leading Title VII
case, Franks v. Bowman Transportation Co., 28 involving retroactive
seniority, the U.S. Supreme Court appears to have shifted the
burden of proof based upon equitable considerations. In that
case, the federal district court held that the company had dis-
criminated against certain black applicants by denying them

271d., at 742.
28Franks v. Bowman Transportation Co., 424 U.S. 747, 12 FEP Cases 549 (1975).
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truck-driving jobs because of their race, but the district court
rejected petitioners’ claim for retroactive seniority to the date of
their initial applications for employment. The Court of Appeals
for the Fifth Circuit affirmed on the retroactive seniority issue.
In reversing the court of appeals and remanding the issue to the
district court, a majority of the U.S. Supreme Court ruled in
relevant part:

‘“. .. petitioners here have carried their burden demonstrating the
existence of a discriminatory hiring pattern and, therefore, the bur-
den will be upon respondents to prove that individuals who reapply
were not in fact victims of previous hiring discrimination. [Citations
omitted.] Only if this burden is met will retroactive seniority—if
otherwise determined to be an appropriate form of relief under the
circumstances of the particular case—be denied individual class
members.”29

In short, once petitioners proved a discriminatory hiring pat-
tern, the High Court shifted the burden of proof to the em-
ployer by requiring that, at the time members of the class again
sought the jobs previously denied them, the burden would be
placed upon the employer to prove that one or more of the
applicants were not in fact unlawfully discriminated against, ei-
ther because there were no job vacancies at the time of their
applications, or because they lacked the required skills, or be-
cause of some other nondiscriminatory reason. Only by satisfy-
ing this burden of proof could the employer deny retroactive
seniority to individual class members. This is simply cne exam-
ple of the resourcefulness displayed by courts across the nation
in implementing civil rights legislation.

Precedent

How should an arbitrator respond when asked to dismiss a
grievance upon the grounds of res judicata? The applicable
principles in courtroom and arbitration proceedings differ, al-
though the underlying rationale is often invoked by arbitrators.

Although judicial doctrines of res judicata and stare decisis
are not binding upon arbitrators, nevertheless, arbitrators fre-
quently apply the same principles in their consideration of prec-
edent. To avoid blurring the exact differences in the meaning of
these terms, Witkin’s definitions are quoted below:

274, at 772-773.



DEci1SIONAL THINKING—-WEST CoAsT PANEL 143

1. Res judicata. “The doctrine of res judicata gives certain conclu-
sive effect to a former judgment in subsequent litigation involving the
same controversy [and parties]. It seeks to curtail multiple litigation
causing vexation and expense to the parties and wasted effort and
expense in judicial administration. Itis well established in common law
and civil law jurisdictions, and is frequently declared by statute.”
(Emphasis in original.]”

2, Stare decisis, “The doctrine of stare decisis expresses a funda-
mental policy of common law jurisdictions, that a rule once declared
in an appellate decision constitutes a precedent which would nor-
mally be followed by certain other courts in cases involving the same
problem. It is based on the assumption that certainty, predictability and
stability in the law are the major objectives of the legal system; i.e., that
parties should be able to regulate their conduct and enter into
relationships with reasonable assurance of the governing rules of
law. Another justification for the doctrine is convenience; lawyers
and the courts are relieved of the necessity of continually reexamin-
ing matters settled by prior decisions.” [Emphasis added.]3!

Even though an arbitrator is not bound by a prior decision
based upon an interpretation of the identical contract provision
between the same parties, he will generally follow the prior
decision to assure stability and finality to the collective bargain-
ing relationship. A fundamental objective of grievance arbitra-
tion is to provide a definite terminal point, a resolution of rights
issues that is final and binding on both parties. Finality is vital to
stability in the administration of the collective agreement. When
an arbitrator, therefore, is asked to reverse a ruling established
in a prior case between the same parties, he must carefully
balance the importance of stability and finality against whatever
doubts he may have as to the wisdom of the prior decision. In
the panel’s opinion, an arbitrator should rule contrary to a deci-
sion or a principle established in a prior arbitration between the
same parties only upon a showing of substantially altered cir-
cumstances Or an error so egregious as to outweigh in impor-
tance the consideration of stability and finality. Of course, when
either party deems an arbitral decision repugnant to the con-
tract or unsatisfactory for whatever reason, it can seek to modify
(or nullify) that ruling during subsequent negotiations for a
renewed agreement. In the absence of such modification, the
parties may be held to have adopted the award as part of the
contract,

30Witkin, California Procedure, Vol. 4, §147, 3292, 2d ed. {San Francisco: Bancroft-
Whitney Co., 1971).
3114, Vol. 6, Part 1, §653, at 4570-4571.
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The precedential value of arbitral decisions under other con-
tracts depends upon a number of factors, such as the similarity
of contract terms, pertinent facts, and, in particular, the arbitra-
tor’s competence. The reasoning of an experienced and re-
spected arbitrator that is directly in point can be highly persua-
sive. In the final analysis, the weight given to a decision
involving different parties, if any, 1s a matter of degree. Some
arbitrators state flatly that they give no weight to decisions rend-
ered under other parties’ contracts, except for unusual situa-
tions.

Finally, a word or two is in order concerning the effect of
grievance settlements as precedents for the future. The settle-
ment of a grievance by the parties deserves considerable, often
decisive, weight as to the meaning of ambiguous language. Fre-
quently, such settlements may offer the most reliable basis for
ascertaining the parties’ intent. Therefore, should the same
issue arise again, the prior settlement often will be considered
a binding precedent. An important qualification should be
noted: a large majority of grievances are settled annually at the
level of the workplace with no reference to the contract, based
upon individual perceptions of equities. Such settlements may
involve either relatively minor matters that do not warrant arbi-
tration, or even major matters when the parties choose to avoid
a confrontation on the merits in the hope that the issue will not
arise again. When the parties intend a settlement to apply solely
to the grievance being processed, the final disposition should
include a statement to the effect that the settlement is “non-
precedential.” That should bar its consideration in any future
proceeding. In the absence of such statement, the settlement
will very likely be considered a binding precedent.

Time Limits

The right to a hearing and impartial determination of 4 con-
troverted matter is so taken for granted in our concepts of
justice that we sometimes forget this right is virtually nonexist-
ent for a majority of the world populace. As the Second Circuit
observed: “Under our Constitution there is no procedural right
more fundamental than the right of a citizen . . . to tell his side
of the story to an impartial tribunal.”32 In recognition of this

S2Winders v, Miller, 446 F.2d 65, 71 (1971).
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basic right, decision-makers normally can be expected to give a
broad coustruction not only to statutory time limits, but also to
those in a grievance procedure. In arbitration, the reasons for
a broad consiruction of the time limits for processing a griev-
ance are especially compelling because of the parties’ continu-
ing relationship. A grievance technically barred from being de-
termined on the merits often leaves a festering sore to erupt
again, in one form or another, at some future date. Therefore,
for reasons of self-interest, it is quite common for both parties
to extend time limits by mutual agreement. In a courtroom
proceeding, by contrast, the parties usually meet and part as
strangers; they are not compelled to “live together” and thus
endure the practical consequences of an adverse ruling.

Time limits for each prescribed step in a grievance procedure
must be observed in order to preserve the right to a hearing on
the merits. When the language of such provisions are ambigu-
ous in respect to a given situation, arbitrators will usually lean
heavily toward a finding of arbitrability because of their belief
that the long-term interests of the parties are better served by
resolving such disputes on the merits, rather than upon techni-
cal grounds. An arbitrator, however, does not possess an unfet-
tered discretion in such matters. His primary duty of interpret-
ing the bargaining agreement requires him to reject an untimely
grievance unless some valid basis for waiving the prescribed
time limits is present.

The panel’s consensus was that, in the interpretation of con-
tractual time limits, doubts should be resolved against forfeiture
of the right to process a grievance. The principle of avoiding
forfeitures will usually be invoked, even when time-limit provi-
sions are clearly spelled out, if the parties have been lax in their
enforcement. On the other hand, if either party has not com-
plied with an unambiguous time-limit requirement, further
processing of the grievance might very well be barred when such
time limits have been consistently observed.

The Trier’s Role—Active or Passive

There are two polar positions of the trier’s role in the hearing,
regardless of whether he sits as judge or arbitrator. One is
activist, involved, concerned about shaping the course of the
proceedings to obtain all relevant evidence. The other is pas-
sive, detached, deferring to the representatives of the parties the
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burden of presentation. The first speaks; the other listens.

The distinction is significant. The arbitration process pro-
vides a ready source of illustration. The activist arbitrator will
take a hand in fashioning a submission agreement when the
parties are unable to agree among themselves. He will push for
stipulations of fact when there is little or no likelihood of a
conflict of testimony. He will question witnesses vigorously.
When neither side has called an important witness, the activist
will do so on his own motion. If one side, either through inex-
perience or incompetence, puts on a dismal case, such an arbi-
trator will intervene to obtain information deemed essential.
The purpose, of course, is not to make a bad representative look
better. Rather, it is to elicit facts necessary to the rendering of
a fair decision.

The passive trier will refrain from such activism, particularly
when attorneys are present. The burden rests with them. If they
fail to shoulder it, so be it. Such is the adversary system in all
its implications. The decision-maker’s role fundamentally is to
make decisions. His task at the trial or hearing is to preserve
order and to permit both sides to present what counsel and not
the trier wants presented.

boncelved in such polar terms, the partisan of elther view not
condenin it morally 'Debate becomes obscured by self-nghteous
pronouncements. The activist holds that the decision-maker has
a moral obligation to mete out justice. How can this be done if
the conspicuous gaps in the record are left unexplained? The
passive trier insists that his role is to make a decision on the
record the parties choose to make. It is not his responsibility to
shore up either party’s presentation.

In the real world, of course, such extreme situations seldom,
if ever, occur. The pressures of an actual case create their own
modes of conduct, and no trier, regardless of how dedicated he
is to one of the polar positions, can be impervious to them.
Thus, we are all compromisers—some more, some less. In the
context of most fact situations covered during our discussions,
both arbitrators and judges conceded they would elicit informa-
tion essential to the decision from a witness once it became
apparent that counsel for the parties overlooked the point.

It is difficult to conceive of any arbitrator, an articulate breed,
enduring a long, boring, and irrelevant proceeding without
opening his mouth beyond announcing the arrival of the lunch
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hour. Similarly, even maverick arbitrators in certain cases man-
age to suppress strong activist propensities. They view their role
basically as judicial. When they intervene actively, they do so
with the calculation of a high-wire tight-rope walker, well aware
of the prospects of success and the perils of failure.

The active-passive dichotomy is even more accentuated in the
propensity of decision-makers to encourage settlement of a
case. Of course, judges often perform this role in pretrial pro-
ceedings, and the activist judge or arbitrator may choose to do
so during the trial or hearing. Ordinarily, even an activist arbi-
trator will not attempt to mediate a dispute unless he perceives
(usually based upon prior experience with the same parties) that
the parties will be receptive to his efforts.

In the typical case, it may be difficult to tell an active from a
passive trier by his conduct. Even in some unusual cases, one
cannot tell them apart. But there are occasional instances in
which the philosophical differences actually determine the man-
ner in which the trier conducts the case.

V. Interaction of NLRB, Judicial,
and Arbitration Proceedings

Trial judges rarely consider NLRA issues and almost never
have occasion to resolve on the merits NLRA issues of fact or
law. Thus, both federal district judges and state trial court
judges are reasonably well insulated from consideration of the
kinds of NLRB-related issues concerning which arbitrators and
NLRB personnel find a Collyer- and Spielberg-created common
ground.

NLRB decisions are reviewed by federal courts of appeals,
and only in respect to extraordinary matters like injunction re-
quests and procedural questions on the enforcement of subpoe-
nas and similar types of matters do trial judges become involved
in NLRA proceedings.

Federal district judges and state trial court judges could be-
come involved in Collyer-Spielberg and other arbitrator-NLRB-
related issues in their capacity as decision-makers in actions to
compel arbitration or to enforce arbitration awards. But ordi-
narily those proceedings are not trials de novo in the sense that
witnesses are heard and credibility and other issues of fact are
resolved. An arbitration-enforcement proceeding is more akin
to the judicial appellate process.
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Even so, federal courts of appeals are required by the NLRB
to examine the “record considered as a whole” for *‘substantial
evidence” to support “findings of the Board.” The flow of deci-
sions continuously discloses that the judges of the various fed-
eral circuits do actively engage in fact-finding (in contrast to
rule-making), sorting through the evidence, disbelieving this
witness credited by the Board, accepting the account of that
witness that has been rejected by the Board. Thus, to the extent
that identical fact situations are encountered by arbitrators and
the NLRB, so also do court of appeal judges perform fact-
finding functions relative to them.

Thus, our panel of arbitrators, judges, and lawyers actually
considered questions of law commonly considered by federal
appellate courts reviewing NLRB decisions and the kinds of
questions of law ordinarily considered by trial judges consider-
ing arbitration-enforcement issues.

On the questions considered, there was little disagreement
among the panel members, particularly on matters concerning
structural differences between the arbitration, judicial, and
NLRB administrative processes. For example, no one disputed
that with rising federal court caseloads (with Title VII cases
highlighting the rate of increase), judicial proceedings are gen-
erally slower than arbitral proceedings. The NLRB’s caseload
also continues to rise each year, and the combination of ad-
ministrative and judicial proceedings required to complete an
NLRB case that is fully litigated through the judicial appellate
process makes that process slower than the arbitration process.
But general comparisons must be made with some caution. Most
NLRB unfair-practice filings are disposed of quickly by velun-
tary withdrawals or other settlements, following the investiga-
tion the NLRB personnel conduct to determine whether an
unfair-practice complaint should issue. Thus, the exceptional
long and drawn-out NLRB judicial proceeding may not always
be fairly compared with “expeditious” arbitration proceedings.

Nor was it disputed by the panel members that fundamental
differences exist between and among NLRB, judicial, and arbi-
tral structures. Yet, arbitrators, despite their pay-per-case sta-
tus, view their responsibilities as decision-makers much as do
judges. For example, the panel considered the question of
whether a union unable to pay arbitration fees following a Collyer
deferral to arbitration could prevail upon the arbitrator to de-
cline jurisdiction on the ground that the NLRB “can now reas-
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sert its jurisdicticn and hear the case.”” Most panelists agreed
that the arbitrator in that circumstance should not refuse to hear
the case; another panelist suggested that the union, situated as
the hypothetical union, would not reveal its financial condition
until the arbitrator’s bill arrived. But that would defeat the pur-
pose of the union’s plea of poverty at the outset of the case: to
get back to the NLRB as quickly as possible, in hopes of becom-
ing the beneficiary of a fairly quick and inexpensive (to the
union) NLRB disposition that favors the union.

As arbitrators, all panelists would have proceeded with the
arbitration if the union had walked out of the proceedings fol-
lowing the arbitrator’s decision to hear the case, despite the
union’s plea of inability to pay arbitration costs,

The question of whether the “special competence’ of arbitra-
tors should be considered by the NLRB in Spielberg-type cases,
as it is considered by federal district judges in Title VII cases
(per note 21 in Gardner-Denver), did not quite get off the ground.
All panelists agreed with the view of one panel member that
Gardner-Denver incorrectly presupposed that federal district
judges, in determining what weight to give an arbitrator’s award,
had the capacity to determine the “special competence of partic-
ular arbitrators” to hear Title VII cases. Since, in that respect,
NLRB members have no greater powers of discernment than
federal judges possess, NLRB members and other NLRB per-
sonne] are similarly incapable of measuring the “special compe-
tence of particular arbitrators” in determining what weight an
arbitrator’s award should be given in a Spielberg setting.

The panel considered the reasoning of arbitrators and the
NLRB in “concerted activities” cases. As arbitrators, all panel-
ists would have upheld the stern discipline of an employee who
endangered fellow employees in his attempts to bring unsafe
working conditions to the attention of a safety inspector. The
fact that the NLRB had held to the contrary in a “concerted
activities” unfair-practice case would not have led any panelists
to sustain the grievance. It was an 2lmost unanimous view of the
panel that the interpretation of “‘just cause’ provisions in collec-
tive bargaining agreements need not—and possibly should not—
be influenced by NLRB interpretations of the “concerted activi-
ties” provision in NLRA Section 7. Disagreement with the NLRB
centered on what appeared to be a subjective rather than objec-
tive standard employed by the NLRB in concerted-activities dis-
cipline cases. Similarly, all panelists felt that an arbitrator should
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order the reinstatement of an employee who was discharged after
protesting to the company president (with a loud voice and a
finger shake) the union’s failure to grieve his wage dispute with
the company. All panelists felt that an objective rather than
subjective standard should govern cases in which employees
refuse to perform work for reasons of safety. Thus, as arbitrators,
all panelists would prefer to apply the rule that for “‘just cause”
purposes a concerted work stoppage would constitute grounds
for disciplinary action on determining that employees could not
have reasonably believed that a job danger existed.

VI. Fair Representation33

The duty of fair representation is of legislative and judicial
origin. In Steele v. Louisville & Nashville Railroad, in 1944, the
Supreme Court read into the Railway Labor Act the rule that a
union that had been certified by the National Mediation Board
as the exclusive representative of all members of a craft was
forbidden to discriminate against some of them because of their
race. In 1964 the National Labor Relations Board adopted the
same principle in the Hughes Tool case under the National Labor
Relations Aci.

These landmark decisions, and many others as well, were
concerned with racial discrimination. Nowadays everybody, ex-
cepting members of the Ku Klux Klan, would agree with the
principle that a union acting either alone or jointly with an
employer cannot discharge its duty to represent employees in
the bargaining unit fairly if it discriminates against those who are
black. To the best of my knowledge, neither appointment to the
bench nor selection as an arbitrator is conditioned upon mem-
bership in the Klan. It is fair to say that judges and arbitrators,
if faced with this issue, would respond to it in exactly the same
way. This is clear and simple. Everything else about the duty of
fair representation is muddled, controversial, and troublesome.

In recent years there has been a small flood of cases involving
the duty that have gone to the Labor Board, to the courts,
including the Supreme Court of the United States, and to arbi-
trators. They bespeak trouble. The uncertain state of the law is
admirably summarized in the recently published collection of

38This section was submitted by panel member Irving Bernstein,
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essays edited by Jean McKelvey under the title The Duty of Fair
Representation. Another complication is that, given the litigious-
ness of Americans as a breed and the unfortunate propensity of
many people to try to get something for nothing, the rule en-
courages frivolous claims. Still another is that uions, fearful of
being held to have defied the duty, are prone to process griev-
ances that they know have no merit. Finally, for the present
purpose, which is, presumably, to contrast the conduct of judges
and arbitrators, there is no basis for the comparison because
they play different roles. Since this is a meeting of arbitrators,
I shall confine myself to the problems that arbitrators confront
and simply wish the judges Godspeed.

The typical arbitration involving the duty of fair representa-
tion in my experience is at best troublesome and at worst a
prelude to litigation. This is because an adversary system de-
signed for two contestants is not comfortable in accommodating
three. The eternal triangle is designed for the TV soap opera;
it does not fit into the arbitration hearing room.

Among the difficult problems are the following: Is the griev-
ant a “party” to the proceeding? If the parties are represented
by counsel, which is usual, do the attorneys for both the union
and the grievant speak? Is the grievant’s adversary the employer
or the union? Or both? Suppose the employer refuses to go
forward until the question of the grievant’s status is resolved.
Can the arbitrator compel him to do so? Does it make sense to
proceed ex parte? Who files the brief? If the grievant loses, is
the award final and binding upon him? Who pays labor’s share
of the costs—for witnesses, for the hearing room, for the tran-
script, for the arbitrator’s fee?

I am not sure that there are any satisfactory answers to these
questions. But I have devised a procedure in some half-dozen
cases with which I have wrestled that seems to work out reason-
ably well. It can be called the “one voice rule.”

The basic theory rests on the national labor policy and the
collective bargaining agreement. That is, the union is the cer-
tified and exclusive representative of all the employees in the
unit, including the disaffected grievant. Unless there is conclu-
sive evidence to the contrary, the union is presumed to be acting
in good faith as the grievant’s representative. The arbitrator is
the creature of the collective bargaining agreement. It is the sole
source of his authority. Thus, he has no power to make the
grievant a third party to the proceeding. Nor does he have
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authority to compe! the employer to proceed before the party
question is resolved. If there is insistence on such a position, the
arbitrator should withdraw, putting pressure on the moving
party to resolve the matter in the courts.

If the arbitration, in fact, goes forward, the union and the
grievant shall speak with only one voice, which is the union’s.
Actually, counsel for either the grievant or the union may speak
for the union, but only he is allowed to speak, both orally and
in writing. The attorneys shall have time to caucus. The award,
of course, is binding upon the union.

This arrangement will win no awards for neatness or the elim-
ination of loose ends. All I can say for it is that thus far, at least,
it has worked for me.

VII. Conclusion

As Justice Powell stated for a unanimous Court in Alexander v.
Gardner-Denver, 34 judges interpret the law of the land and arbi-
trators interpret the law of the shop. Despite these important
differences, the decision-making process of judges and arbitra-
tors is much the same.

The principal function of trial judges and arbitrators is “fact-
finding,” a term that does not convey an entirely accurate im-
pression of the process that occurs at the conclusion of a trial
or hearing. Facts are not simply “found”; they usually must be
“extracted” from the conflicting testimony of witnesses who,
like most of us, have different perceptions of external events—
differences compounded by the passage of time and fallibility of
human memory. While triers of fact apply well-established cred-
ibility guidelines in the resolution of contradicting testimony,
“fact-finding” remains a highly subjective process both as to
witnesses who relate the facts and decision-makers who construe
them. In addition, the interpretation of ambiguous language
may add another element of uncertainty to the outcome of a
contested case. _

Once the case record is completed, the decision-maker mulls
it over, then subjects it to an intensive scrutiny and examination.
Eventually, as we have noted, a guiding idea, a tentative conclu-
sion, will be crystalized.

34415 U.S. 361, 7 FEP Cases 81 (1974).
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Those of us who find it repugnant that a conclusion, even a
tentative conclusion, should precede a stringent analysis of the
record rather than emerge as the end result of the decisional
process, may take comfort from the assurances cf Justice Car-
dozo. “We think,” he wrote, “‘we shall be satisfied to match the
situation to the rule, and, finding correspondence, to declare it
without flinching. . . . There is nothing that can relieve us ‘of the
pain of choosing at every step.’ '35

Cardozo chided the skeptics:

“We tend sometimes, in determining the growth of a principle or
a precedent, to treat it as if it represented the outcome of a quest
for certainty. That is to mistake its origin, Only in the rarest in-
stances, if ever, was certainty either possible or expected. The prin-
ciple or the precedent was the outcome of a ?uest for probabilities.
Principles and precedents . . . arein truth provisional hypotheses, born in doubt
and travail, expressing the adjustment which commended itself at the moment
between competing possibilities.”” [Emphasis added.]36

As a postscript to the above extracts, we need only be re-
minded that probability, rather than mechanical certainty, 1s the
underpinning of all social disciplines. The field of economics
provides as good an illustration of this point as any. Most of us
are familiar with the role of guiding ideas in that discipline, from
the sublim + of Adam Smith’s invisible hand of the market place
to the currently disputed Laffer curve. The question may be
legitimately posed: If an economic theory which can determine
the fate of millions be of necessity offered as a hypothesis, as a
guiding operational idea the truth of which is based upon proba-
bility rather than certainty, why should we expect that the field
of jurisprudence be an exception? Why should we insist that our
decisional thinking be limited to the mechanical certainties of
the syllogism while we eschew probability as a means of solving
legal problems. Legal problems are, after all, human problems,
and even jurimetric scholars base their computerized legal
findings on the mathematics of probability.

35Cardozo, Growth of the Law, ed. Margaret E. Hall (Albany, N.Y.: Matthew Bender
& Co., 1947), a1 215-216.
368]d,, at 216~217,
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WEsT CoAST PANEL DiscuUSSION

Chairman Block: Discovery in law is an aggregation of proce-
dures that have evolved and been liberally administered by
courts to compel early and full disclosure at a pretrial stage of
prospective litigation, and also during trials, of all the informa-
tion that may enable the litigants to understand and thus settle
the dispute; it also enables courts more effectively to narrow and
then resolve the issues in dispute. Can, or should, legal discov-
ery procedures be transplanted to arbitration proceedings?

Judge Pfaelzer: Certainly the discovery procedures that are
used in the federal courts could be transplanted to the arbitra-
tion process. But under no circumstances do I believe that that
would be desirable. There cannot have been anything more
disastrous and damaging in terms of the cost of litigation than
the expansion of the discovery procedures in the federal district
court. I cannot begin to describe to you what lawyers have been
able to do in this fhield with the sets of interrogatories, one, two,
and three, and depositions that take place in between those
interrogatories, and the production of thousands and thousands
of documents which are then computerized. If people want to
know what makes it cost so much to litigate in the federal courts,
all they have to do is to look to the expansion of the discovery
procedures. If transplanted into arbitration, the length of time
that it will take you to dispose of the matter and the cost of it
will escalate dramatically. That discovery is not even used at the
trial. That is what the problem is. At least three-quarters of this
very expensive lawyer time and paralegal time is not utilized at
the trial. So you could have asked 30 interrogatories, or 3,000
interrogatories, and probably two of them will be used at the
trial. I would urge that you should be very careful about expand-
ing discovery. It has a wonderful appearance, but it is purely an
appearance. The reality of discovery has proved, I think, that it
can have a very negative effect.

Judge Lucas: I agree with Judge Pfaelzer. The judicial air is
filled with concern about the abuse of discovery in lawsuits.
Often we see the discovery process used for strategic purposes
by the larger of the entities involved in the litigation in expend-
ing more money and adopting very onerous discovery proce-
dures not necessarily to discover something, but to impress on
the other side that the task they are taking on is going to be very
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burdensome and expensive. And to infuse that in arbitration I
think would be a substantial mistake.

Panel Member Bernstein: Not being a lawyer and not being
terribly enamored of judicial-type procedures in the arbitration
process, I am very reluctant to issue subpoenas. My first step
would be, if T felt the information was necessary to the disposi-
tion of the matter before me and if I needed the information, to
call the other side and say, “I think that you ought to produce
it. I have the authority to issue a subpoena. I don’t really want
to issue a subpoena, but I want you to produce it”—and see
whether it works. If it doesn’t, then issue a subpoena.

Mr. James H. Webster: The federal law imposes an obligation
to share information. If in a typical discharge case the employer
refuses to explain to the union, upon clear request, why the
person was fired, I think defauit is an appropriate order, for that
evidence which was not produced forthrightly upon clear re-
quest in prearbitration stages should not be admitted in formal
arbitration because the union has not known the grounds for
discharge and i1s taken by surprise.

Mr. Philip Scheiding: In the 1980 steel contract, the parties
put in the contract a provision whereby neither party would call
upon witnesses of the other side in an arbitration proceeding.
This, I think, would negate any attempt to introduce discovery
in our proceedings. We did that for a good reason. In our union
constitution, it is a disciplinary matter for a member to give
testimony against a fellow member—and we have had a few
embarrassing situations in the past in arbitration in that area.

Chairman Block: In evaluating evidence, a significant differ-
ence in the trial judge approach as contrasted to that of the
arbitrator is observable in the application of “burden of proof”
concepts. Judge Lucas, how important a criterion is burden of
proof in contested proceedings?

Judge Lucas: It is with some trepidation that I discuss burden
of proof after what Ted said this morning. Our use of it, he said,
was “‘disingenuous,” or something of that nature. Well, it is a
very nice security blanket to have as a judge, and certainly in
criminal cases, for example, it is an important criterion. The
lawyers spend hours on hours cumulatively talking about *‘rea-
sonable doubt.” They build brick by brick this impossible wall
of reasonable doubt for the prosecution to get over, and then
the prosecutor hastens, before the mortar hardens, to take some
of the bricks down and to tell them that “It is not beyond all
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possible doubt, but reasonable doubt.” Then they talk about what
1s “‘reasonable doubt.” And don’t forget “moral certainty.” Ev-
erybody knows what “moral certainty” means! As I am indicat-
ing, it is an imprecise standard. I was amazed and interested in
our panel discussions when Irv said, “Well, we generally don’t
go into burden of proof. Sometimes if we have a discharge
involving moral turpitude, for example, then we require proof
beyond a reasonable doubt. But other than that, we search
around together and we find what we feel is the appropriate
result and let it go at that.” I don’t mean to denigrate that. But
we are looking at that marvelons “preponderance,” and if that
scale doesn’t tip slightly, well, that is too bad. The burden is on
the one who is preponderating that issue, and if he hasn’t done
it, thank God I don’t have to think through that whole thing,
because that is the end of it. And in terms of civil litigation in
the federal courts at least, it is a much more significant criterion
than in arbitration. For better or worse I don’t want to say, but
it is a much more significant criterion.

Judge Pfaelzer: I would like to mention an area in which this
matter of burden of proof has become extremely interesting.
That is the area of Title VII cases. The United States Supreme
Court in McDonnell Douglas v. Green has articulated a standard
way of approaching these cases. In that case they said that the
plaintiff must come forth and prove that he belongs to a racial
minority, that he applied and was qualified for a job for which
the employer was seeking applicants, that despite his qualifica-
tions he was rejected, and that after his rejection the position
remained open and the employer continued to seek applicants
from persons of complainant’s qualifications. When that has
been proved, the burden then shifts, and when it shifts, it shifts
to the employer. The employer must then show that he had a
legitimate, nondiscriminatory reason for the decision. And then
it shifts back to the plaintiff to show that that reason was in fact
prejudicial—that it was a mere pretext. The concept of burden
of proof applied in that kind of case, I think, has a beneficial
result. I am looking now at Fernco where the Supreme Court
said, “A prima facie case under McDonnell Douglas raises an
inference of discrimination only because we presume these acts,
if they are otherwise unexplained, are more likely than not to be
based on the consideration of impermissible factors.” And what
they are saying is that “we don’t want to be that rigid and
mechanical and ritualistic about this, but we are just trying to

-
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furnish litigants and judges with a pattern, a way of approaching
these cases, which is logical.” And so if you take burden of
proof, and you don’t become so terribly technical about it and
you apply it in this way, I think it is beneficial.

Chairman Block: Are you saying then, too, that burden of
proof is sufficiently flexible to provide an equitable remedy
when that seems indicated?

Judge Pfaelzer: Yes. Sometimes burden of proof is an excuse,
because burden of proofis very often just a conclusion in a case.
If the fellow is going to lose, he didn’t bear his burden of proof;
if he is going to win, he did. I agree with what Ted said this
morning: in lots of cases it is just a conclusion.

Panel Member Bernstein: To set it in a little broader frame-
work, it seems to me that labor arbitration is kind of a schizoid
process. In part, it is an aspect of collective bargaining as a
terminal point in the grievance procedure in which it is utilized
in order to resolve problems presumably of mutual interest and
benefit to the parties who are involved in it. And then, secondly,
itis in the great stream of Anglo-American jurisprudence arising
out of the common law as a kind of trial procedure for making
determinations in a quasi-judicial manner. And, of course, the
two are mixed up, with varying degrees of emphasis in particular
relationships. And here you are dealing with one of the tradi-
tional standards of the second variety.

My own preference is to treat labor arbitration primarily (but
not exclusively) as an aspect of collective bargaining, so my
mind just doesn’t run in this kind of channel. For example, the
question arises (and I think Judge Pfaelzer referred to it in a
different context) very frequently in discipline cases in arbitra-
tion as to who goes first—which is, it has always seemed to me,
a very silly argument; I really don’t care. It seems to me that my
job in a disciplinary matter is to determine the facts, and who
presents Fact A first and who presents Fact B first is not a matter
of very great concern to me. And the question of whether or not
the employer, if in fact he goes first, discharged his burden of
proof is just a question that I don’t find very interesting or
helpful. However, as Judge Lucas has indicated, when you get
to the actual decision-making process and you are dealing with
questions of credibility and there are particular problems in-
volved—for example, in a discharge case where the allegation
against the individual is that he or she had a very bad attendance
record—it seems to me that the standard of proof in that type
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of situation, while it ought to be sufficiently high, need not be
terribly high. And I would suspect that the common law stand-
ards, which I assume were worked out over centuries, are funda-
mentally reasonable and that “preponderance of evidence,” or
whatever the phrase might be, in comparison with some other
represents a distinction. So, in my illustration I would want to
have a higher, perhaps the highest, standard of proof where a
question of moral turpitude was involved, and I really would be
falling back on the old standard. But I would do that on a very
selective basis.

Panel Member Alleyne: If you do not apply any kind of bur-
den-of-proof standard, what do you do when the evidence is of
equal weight on both sides?

Panel Member Davis: That is the “irresolution” part.

Panel Member Bernstein: You have to make a decision. That
is what Ted Jones said. That is hard to do, but they submitted
the question to you and you have to say “yes” or “no.” I have
almost never had that experience, Reg. In puzzling over the
thing and, in most cases, in simply writing a case up, in 19 out
of 20 answers automatically come from the findings of fact for
me. But you know there are close cases. I think I have one
presently which involves a version of a theft in which I will have
to apply the standard, and I don’t really know the answer. My
guess is that the guy did it, but I am not sure that I can reach
that conclusion.

Chairman Block: I have tried to follow Bertrand Russell’s
formula. When the scales are evenly balanced or when con-
fronted with a problem that seems insoluble, he says that he puts
the problem into *“‘subconscious incubation” and lets the work
go on underground—and within a day or two it will surface with,
as he puts is, “‘blinding clarity.” That has been helpful to me in
cases.

Mr. Ralph Seward: In my experience there can be few more
dangerous or damaging concepts, in labor arbitration at least,
than this business about the burden of proof. The most impor-
tant thing in labor arbitration, in my opinion, is always what
happens after the decision in the plant rather than what happens
before the decision. The effect of the decision, in helping labor
relations get along or in making them worse, is so important.
The job of an arbitrator is always to convince the losing side that
it has had a fair shake, whether that is the company or the union
—that the procedure has been a fair and good procedure. When
you turn down a case on the ground that “Yes, maybe they had
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a lot to say, maybe they were right, but they didn’t prove it for
this or that technical reason,” that is not very convincing. It just
means to the union that they had a lousy representative or to the
company that maybe it ought to switch lawyers. But it is not
good for the proceeding. I hope at least that some of these legal
procedures are not used because of their effect later on in con-
vincing people that they just didn’t get a really fair or full consid-
eration of their real position.

Panel Member Bernstein: Going back to this *“‘schizoid”” com-
ment I made earlier and leaving the judicial language of burden
of proof, it seems to me that one of the basic purposes of collec-
tive bargaining is to impose a standard of rationality in conduct
—the conduct of the employer, the conduct of the union, and
the joint conduct of the union and the employer. So you have
to justify actions and be able to defend actions. You have to have
a wage structure which is not what the wage structure in the steel
industry was prior to collective bargaining, but what it became
after collective bargaining when you had some approximately
rational classification of jobs and the establishment of differen-
tials between various levels of skill, and so forth.

I am not a union representative, but if I were one, I would be
very concerned about what evideatly is the fact that unions lose
more cases than they win in arbitration because, by bringing
cases, they are enforcing a standard of rationality on the em-
ployer. By challenging his decision again and again, they are
requiring him to be able to defend the action he took, particu-
larly in disciplinary matters. And I think that this is a very essen-
tial ingredient of the whole bargaining process of which arbitra-
tors become a part and a very important one. And you can use
legal or judicial terminology to describe it, but you can aiso
frame it in reference to collective bargaining in the way that I
just tried to do in a rather cumbersome fashion.

Panel Member Byrne: I have to disagree with the assertion
that collective bargaining is necessarily a rational process. Quite
often it is just brute strength on one side or the other that will
force language, or there can be a heck of a lot of confusion
among people in what they are doing. So I think that to look
upon arbitration as part of the collective bargaining process is
a bad mistake. I think that what the arbitrator has to do is to look
at that contract and all of the facts involved and make a judg-
ment—and then let the parties worry about his decision in their
next negotiation.

Chairman Block: There are rather divergent views on how a
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trial judge or arbitrator should conduct a hearing. Some say that
the judge or arbitrator should simply make the appropriate rul-
ings on motions and announce the arrival of a lunch break and
not much more. Others take the position that the judge’s or
arbitrator’s function is to get all the relevant evidence necessary
to reach a proper result, and if the parties don’t do it, then the
Jjudge or arbitrator should do it. What is the arbitrator’s proper
role in conducting a hearing, active or passive?

Panel Member Bernstein: This is a very old argument. It was
an argument between George Taylor and Wayne Morse as to
how arbitrations ought to be conducted. In the overwhelming
majority of cases within my experience, you can’t really tell the
difference between being a passive and an active arbitrator be-
cause it doesn’t matter in that particular instance. But from time
to time it becomes important, particularly in disciplinary mat-
ters, that I am a dispenser of justice and that in order to answer
the question which is submitted to me, I have to know every-
thing that is relevant in order to make a correct award. I find it
very difficult to deal with union people being unwilling to testify
when called by an employer, and employers being unwilling to
call unien people in the bargaining unit, so that sometimes
crucial testimony is simply unavailable. Then how do you dis-
charge your role in that situation? Fortunately, it does not hap-
pen often, but it happens from time to time. How do you dis-
charge your role of making a proper and just award when you
don’t know the facts and the facts are crucial? It seems to me that
this is a kind of litmus-paper test of the difference between the
passive and the active arbitrator. In that situation, I would fall in
the active group. I would call the guy on my own motion: “I want
to know. You saw what happened. Nobody else here testified to
what happened. You were there. What did you see? I have got to
know.” I have done this on rare occasions and I am sure that I
made people mad by doing it. Jerry has already indicated that he
doesn’t care for this kind of conduct. But I'don’t see how you can
answer the question submitted to you unless you do that sort of
thing—and I feel that it is my duty to do it.

Chairman Block: How should the trier of facts respond at the
hearing when relevant testimony has not been elicited from a
witness on the stand?

Panel Member Davis: In the situation in which a question that
you consider to be relevant was not asked, if I were the arbitrator
I would ask the question.
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Chairman Block: When a witness who can offer testimony
relevant to the issue has not been called by either party, would
you on your own motion call that witness? Judge Pfaelzer, are
there courtroom situations where you might feel impelled to call
a witness on your own motion?

Judge Pfaelzer: I think if I feft that way, I would go in my
chambers and put a cold cloth on my head. I strongly disapprove
of that. I think that that is weighting one side against the other,
and I wouldn’t do it.

Chairman Block: Judge Lucas, de you belong to the “cold
cloth’ school?

Judge Lucas: I belong to the Chancellor Hutchins school. I
would lie down until the impulse goes away! As we discussed
earlier, in federal court, at least, there has been massive discov-
ery, and presumptively there are able counsel. They know fully
what the facts of the case are. The fact that they don’t happen
to call a witness whom I maybe perceive to be somebody who
might be able to testify, I often look upon as a godsend. We have
so many cases anyway. They are not calling another witness,
which demonstrates their facility and ability. And it certainly
would not occur to me to run out and gather more witnesses if
they, from their respective sides, have shown me what is suffi-
cient.

Panel Member Alleyne: What 1 find fitting about the re-
sponses of Judge Pfaelzer and Judge Lucas is that we often hear
from parties and from arbitrators that in arbitration proceedings
we should not follow courtroom procedures. Arbitration is dif-
ferent; these are parties who must live with each other. And yet
on the subject that we are discussing, I think that there are
stronger reasons in the industrial relations setting in arbitration
for the arbitrator’s minding his or her own business and not
calling as a witness an individual whom one party could have
called and refused to call. There simply may be reasons that
transcend the result in the immediate case that go to peaceful
relations in that plant and which call for that witness to remain
isolated and in anonymity.

Mr. H. Dawson Penniman: Would it not be proper in these
circumstances for the arbitrator simply to draw the necessary
inference that he does not get himself into this matter, but draws
inferences from the failure of one party or the other to call a
witness who appeared to be a material witness?

Panel Member Bernstein: That might be difficult. Suppose
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you had a case involving an allegation of theft and the employer
produced one individual who said that he saw this person steal
something. The person said, “I didn’t do it.”” There was another
individual who was present who was a member of the bargaining
unit, a Steelworkers unit, where he was forbidden under their
constitution to testify. And the employer had a policy, which I
believe Bethichem used to have, in which they do not call any-
body from the bargaining unit. How in the world do you decide
that issue without the testimony of that individual? The question
before the arbitrator is, “Did you have just cause in firing this
guy?”’ Well, I take that seriously. In that kind of rare case, I think
it is terribly important to get that person in who saw what hap-
pened-—and the rules of the Steelworkers and your rules frus-
trate me.

Chairman Block: In Title VII cases there has been an increas-
ing backlog in the district courts, and most of these cases cannot
wait for three or four years to be heard. Judge Pfaelzer, is arbi-
tration a feasible alternative for some of these Title VII cases?

Judge Pfaelzer: I have been a very strong advocate of using
arbitration in Title VII cases. I think that it far outweighs the
beneficial effect of a court proceeding. So in response to some
of our panel conversations, the arbitration committee of our
court explored the question of whether we could indeed insti-
tute a mandatory policy of sending Title VII cases to arbitration.
Arbitration experiments have been conducted in two districts in
the United States where they have actually compiled the results,
analyzed them, and sent questionnaires to the lawyers who were
involved in them, and so on. And the result of all of this is that
in those two districts the arbitration experiment has not worked
terribly well because everybody regards arbitration as being a
tryout outside of trial. You may, as a matter of right, have a trial
if you are not satisfied with the result of the arbitration—and in
53 percent of the cases they then asked for a trial. Now, I would
think that those were not Title VII cases in which that experi-
ment was conducted. They were business-transaction, commer-
cial-type cases. I think, because of the level of feeling involved
in a Title VII case, that if we had to permit them to have another
trial or a trial as a matter of right, 75 to 80 percent of them would
take it—and they would also use that arbitration proceeding just
as an attempt to take discovery of what is going to happen at the
actual trial. And so, on the present state of the record of experi-
ments, I would say that it won’t work, although I deplore the fact
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that Title VII cases are tried in federal district courts and the
individuals are made to wait for seven years, especially if they are
still working for the same company, as happens all the time.

Panel Member Byrne: I do not think that in the normal collec-
tive bargaining context where lawyers are appointed by unions
and employers that there is a viable method of handling Title
VII or discrimination matters. If there is a discrimination prob-
lem, quite often the union that is involved can be as much a part
of it as the employer may be. I don’t think that that is a resource
upon which we can depend. It occurs to me, however, that the
backlog of Title VII cases is really a terrible indictment not of
the federal courts, which are overburdened, but of our proce-
dures which permit, as Judge Pfaelzer’s earlier comments
pointed out, this enormous discovery proceeding even in a case
that is not certified as a class action, which is quite a different
situation. Take the individual case that is not certified as a class.
It occurs to me that it would be highly desirable to establish a
panel of magistrates who would be able to make final and bind-
ing decisions in cases of that type, once the case is certified to
such a magistrate by a federal judge. But as a quid pro quo in
that area, I certainly would prohibit the type of discovery pro-
ceedings that are currently engaged in in that individual-action
Title VII case. I think that that would go a long way toward
relieving a burden on the courts and would be important be-
cause these things would be resolved at a time when the wit-
nesses are available and the records are available, and it can do
some good one way or another instead of being delayed for
three or four years. That, of course, would require legislation,
but it does open up a different area, it seems to me, for magis-
trates or arbitrators—whatever you wish to call them. And you
could develop a group of people who would have expertise in
this area. It might be a group similar to that which is represented
in the National Academy of Arbitrators.

Panel Member Alleyne: It would be desirable to substitute for
a portion of the large number of cases that are now being filed
in the federal district court under Title VII a procedure calling
for arbitration. But when I ask myself, “How does one create the
procedural structure and format for bringing that about?” I
have very grave difficulties. Judge Pfaelzer has raised an interest-
ing point in noting that if the parties can simply use arbitration
as a means for bringing about some kind or discovery before
they really get into the big arena of the federal district court, that
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is certainly not desirable. You can get around that by getting the
parties to waive the right to file in a federal district court and to
commit to accept the arbitrator’s decision as final and binding.
But I am not sure how many parties would mutually enter into
an agreement to waive the right (and I think waiver would be
required, certainly with Gardner-Denver on the books) to proceed
in the federal district court following termination of proceed-
ings in the arbitration forum.

Mr. Frederick H. Bullen: I entered into that kind of an agree-
ment when I was an advocate in New York. We had a series of
cases in which the individuals involved in the litigation agreed
to waive their right to proceed in any other forum. They then
had an expeditious disposition of cases that were before several
different agencies and otherwise would have taken years to re-
solve. I think that the basic point is that the EEOC has acted
irresponsibly with the tremendous backlog that they have in not
pushing parties—at least in not encouraging the parties—to use
a process which is well established and which can lead in the
end, I think, to as much justice as going through all of the
litigation, trying cases de novo in a federal district court.

Judge Pfaelzer: I agree. I think that would be highly desirable,
if they would agree to it. It is a much more expeditious process.

(Second Day)

Chairman Block: Our first subject today is the decisional
thinking of judges and arbitrators as triers of fact, some of the
more troubling aspects. At what stage, if ever, do you form a
tentative or a final conclusion?

Judge Pfaelzer: It is certainly true that a tentative conclusion
is in your mind at the end of hearing the facts and studying the
law. In the Ninth Circuit, generally speaking, it is frowned upon
to permit the parties to prepare the findings of fact and conclu-
sions of law and submit them to the judge. The reason is that
the appellate court wants to know why you decided the case and
not that you just looked into the blue eyes of one of the counsel
and said, “I am holding for you. You submit the findings of fact
and conclusions of law—and I will find them.” That is frowned
on. And I think that that is entirely proper because the appellate
court and the parties are entitled to know what caused you to
come to the decision. There are always those opinions that you
begin to write and you get to the point where the tentative
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conclusion will not work; the opinion will not write. So you must
go back and rethink the tentative conclusion. That does not
happen to you when the winning party hands you the findings
of fact and the conclusions of law, and you make a few changes
here and there. It only happens to you when you have gone
through the entire process of thinking about what supports that
initial, tentative conclusion. So even though it causes a great
deal more work than we would like to engage in when we all have
400 civil cases to decide and deal with, I still think that that is
a beneficial rule and created simply to face that point.

Chairman Block: Do the advocates think differently than does
a trial judge or an arbitrator?

Panel Member Davis: After you have found or had the facts
given to you by a union official in a discharge case, perhaps you
make a tentative conclusion. But that has to be examined a little
bit further before you make your final decision whether to tell
the union, “I think that you have a good case because of equity
grounds and based on the facts,” or you tell him that “Your
chances are not very good and you are going to have to decide
whether you want to go anyway.” In a second type of case, a
contract-interpretation case, there are so many different types
that there is no way that you can reach a tentative conclusion by
simply listening to the grievant whom the union officer brings
to you, or by reading the grievance that the grievant brings to
you. You have to study the language of the contract, find out if
there is any past practice that might affect it and what the rela-
tionships of the parties have been in the past on this issue, and
finally go to arbitration texts and decisions and see if there are
other decisions which bear on this point and may be helpful. It
is after that process that we reach a tentative conclusion either
not to go to arbitration or to proceed.

Panel Member Byrne: First of all, let’s separate the advocate
role from the role of the adviser in the situation. You first are
the adviser as to what kind of a case you have. I think at that
point you try to psych out a decision-maker as to what that
decision-maker would be interested in—what from your knowl-
edge, maybe without any research of the body of law or practice,
would be important from the salient facts that have been pre-
sented to you. Not all the facts, because you haven’t done that
degree of preparation yet that is so important for presenting a
case. And you really go into the decisional process of the trier
of fact, whether that is to be the arbitrator or a judge, as to what
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would appeal in the situation, one way or another, to reach a
result. You tend to be, in that role, quite objective. At some
point in time (and I don’t know how quickly it occurs, for it
depends on a lot of factors), all of a sudden when you get
working on the case, you find that you have become the advo-
cate. The objectivity that you had before, I find, moves into the
background; you begin building and constructing the case, per-
haps on the basis of some of that thinking work you have done
before. But you go forward with it and lose a little bit of that
objectivity you had when you were first trying to figure out the
decision. I do not think that that process 1s much different in a
court matter or an arbitration matter. The difference is that in
a court matter you have a heck of a lot more time. You have the
luxury of discovery, and you have the finality (if you are a de-
fense counsel) of a pleading which you have to confront. But you
know that in the course of that discovery process you can, a little
more slowly, go about the advisory function first of all, subse-
quently turning it into the advocacy function.

Chairman B' <k: But in that decisional process there may be
some cases wk.  you advise a client: “Well, look. You have a
loser here. Maybe you’d better settle it and forget it.””

Panel Member Byrne: Of course.

Chairman Block: So there is a decisional process that might
lead in that direction?

Panel Member Davis: That is the point. You come to a deci-
sion, but in the case of an advocate, I think you do it only after
you have studied the case and the facts as opposed to an arbitra-
tor’s sometimes arriving at that tentative conclusion fairly early
in the hearing. He hasn’t necessarily heard all of the facts. I think
an advocate has to do just the opposite. If he is going to advise
his client properly, he has to get all of the facts and then make
his judgment on those facts before he decides—and only then
does he reach a tentative conclusion.

Chairman Block: A judge normally decides cases involving
one-shot litigation, whereas arbitrators’ decisions affect the con-
tinuing relationship between parties to a collective bargaining
agreement. To what extent, if any, should these differences
affect the decision-making process as between a courtroom deci-
sion and an arbitral decision?

Panel Member Davis: I have heard discussions to the effect
that the arbitrator plays a different role, that he should be con-
cerned with the relationships of the parties, and impliedly that
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that enters into how he reaches a decision in particular cases. I
don’t think I agree with that approach. I believe that an arbitra-
tor in this connection should act as a judge. He should find the
facts as they appear to him; he should reach his conclusion—
rationally, we hope—and then let the chips fall where they may.
If the parties have made a mistake, and the arbitrator fears that
his decision based on the approach that I advocate wil! have an
adverse effect upon the relationship of the parties, let 1t be. I
think the parties then should wrestle with that problem amongst
themselves and perhaps at the next negotiation see if they ¢an
repair any damage that the arbitrator may have done. So I don’t
believe that an arbitrator should take any different position than
he would otherwise take based on the record that is before him.

Panel Member Byrne: I certainly agree a hundred percent
with my colleague. I think I would attack the kind of thinking
that would say that the arbitrator is really part of the collective
bargaining process. I really feel that he must be the judge. For
that matter, I don’t think that judges are so oblivious to the
extended relationships of the parties. Judges are dealing with
child support in matrimonial disputes; they are dealing in Title
VII actions with situations where the people are continuing to
work in an industry or in a plant; they are dealing with on-going
business relationships. It may not be between X and Y, but it will
be between X and A, B, and C. I don’t think that there is that
much difference. I think that we got off wrong with the Trilogy.
It came down at a time when there was a jealousy in the courts
to protect their preserve from these arbitrators. There was a
desire for speed and finality, all of which one would agree with.
But then we have this overblown language saying that ‘“Labor
arbitration is something quite different from anything else that
was ever created.” I don’t think it is. It does require expertise
and knowledge. But if Judge Pfaelzer today has a patent case and
tomorrow a Title VII case, and the next day she has a plain old
business-contract case and the next day an immigration prob-
lem, a criminal problem the next day, she has to become an
expert in all these fields. She has to learn from what the lawyers
can present to her, from what her clerks can dig up for her, and
so forth. I just don’t think that we can say that labor arbitration
is something totally different.

Panel Member McCulloch: I agree. We are not looking for a
mediator. We are looking for an arbitrator to make a decision.
If we wanted a mediator, we would hire a mediator and sit down
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and discuss the subject with the mediator. The parties have been
through this thing for a long time. It started all the way back in
the grievance procedure. It was discussed by many people. If the
parties aren’t able to reach an agreement by the time they get
to arbitration, I would assume that the arbitrator’s sole role is
to make a decision. He ought to make it on the basis of the
record. If he doesn’t understand the issue, all he has to do is to
question the parties. I haven’t seen many of them bashful in that
respect. But after that is done and you get to the influence on
the two parties, I guess you would have one who is happy and
one who is mad. But you are going to have that in every case,
so that really shouldn’t enter into it.

Judge Pfaelzer: Nobody comes to a decision in a case without
considering what the consequences would be, particularly
where the parties are in a continuing relationship with each
other. I always take into consideration the impact of the decision
on the continuing relationship of the parties. Perhaps what I am
doing is just acknowledging what other people don’t want to
acknowledge, which is that that is a factor which influunces your
decision. To say that you were just asked to make a decision and
that’s all—let the chips fall where they may—is, I think, a little
naive. I mean, with all due respect to my friends up here, you
will, subconsciously I think, always take that into consideration.
There will be more and more of the kind of cases that will test
some of tiiis—the kind that I had just yesterday on sexual harass-
ment where the supervisor has been regularly harassing the
women employees. Now, if you don’t think about the continuing
relationship of the parties there, you are wrong. If I said, “You
just came to me for a decision and I'll give it to you,” I think I
would be naive.

Mr. Harry H. Klee: With respect to this issue of morale and
the continuing constructive relationship of the parties, how do
arbitrators know what effect their decision will have on those
continuing relationships if they don’t really know the factory,
the plant? Refore I became a labor attorney I was an industrial
relations manager for about 15-16 years. It took me several
years to sense In a plant or a division that I was working in
what kind or quality of “morale” there existed, what would be
a more constructive relationship between the parties. I have
always preferred decisions where someone was happy and
someone was miserable. I would rather you call it as you see it
and don’t worry about what the effect is going to be. We're
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going to sit down in three years and we will resolve it at that
time.

Panel Member Alleyne: I think the speaker who posed that last
question is really in agreement with virtually all of the arbitra-
tors whom I know. I think the answer is that generally we do not
take into account what the morale in the shop might be because
in 99 out of 100 cases we simply don’t know what effect our
decision will have on morale.

Mr. Chester C. Brisco: As I understand the panel’s thinking,
it is that the tentative decision is a crucial starting point in this
decisional process. My question is: Where does the “tentative”
decision come from? My feeling is that the decision-maker (and
I am referring to my own experience) reaches the tentative deci-
sion by somehow appealing to his own hierarchy of values which
he brings into the room with him as part of his equipment. 1
want to ask Judge Pfaelzer: In arriving at a decision, for example
in a sexual-harassment case, do you recognize a choice of values
that you have and do you try to identify those in the decision,
or do you let them lie there and use judicial language without
going back to your own values?

Judge Pfaelzer: I think the way you put that is very interesting
and I will answer it directly. But I brought a quote here today
which I wanted at some point to mention to you. Lillian Hellman
once said that “Nobody outside of a baby carriage or a judge’s
chambers car believe in an unprejudiced point of view.” I think
that that is absolutely true.

Mr. Brisco: “Values” is a very dignified word.

Judge Pfaelzer: I understand that. I constantly tell juries that
they have to be totally unbiased and leave all prejudices outside
of the courtroom. I try to take that point of view myself. But I
am not so blind that I think that each and every individual does
not bring to the fact-finding situation a whole “value structure,”
as you put it, which influences the decision. I have seen that
happen over and over again. No matter how you try, it happens.
Perhaps that is why the choice of the arbitrator is so important,
or why the choice of the judge (if you choose one) is so impor-
tant. And I will tell you just how serious this has become. The
lawyers around town have decided now that they want a manda-
tory peremptory challenge of the federal judges for that very
reason. One of them said, for example: “Can’t you put yourself
in my position? I am a patent lawyer, and I know that there is
a judge on that bench who has never in the 20 years he has been
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on the bench ever held a patent valid.” That is because of a
predisposition to look at it that way. I think that we would be
blind if we didn’t all recognize the fact that we have this “‘value
structure,” as you put it.

Mr. Harvey F. Pings: We have heard a lot today about how you
make decisions. I would like to raise the question of when you
make decisions. I think those of us who have practiced advocacy
have noticed in certain instances that the attention, shall we say,
of the arbitrator wanders a little bit. Sometimes you think, “The
case has been decided. Let’s go to lunch.” I realize that we are
talking about tentative conclusions, reexamined and perhaps
others tried out. Do arbitrators feel that they are successful in
overcoming a first impression which, in fact, really was wrong?

Chairman Block: There is a great distinction between a “first
impression” and a ‘“‘tenitative conclusion’ as used in our report.
The “tentative conclusion” comes at the conclusion of the case,
when the record is complete. That does not mean that some
impressions are not formed along the way, but the “tentative
conclusion” that is used to test the evidence in the record is
reached at the end of the case.

Mr. Pings: Does that not sometimes coincide with an impres-
sion halfway through the case?

Chairman Block: It may very well. After hearing hundreds of
cases of a similar nature, some do fall into familiar patterns, and
it 1s very likely (it happens frequently, I would say) that a first
1mpressxon is reinforced by evidence that comes in later. But the

“tentative conclusion” of which we speak is not arrived at until
the conclusion of the case when all the evidence is in. And no
arbitrators with whom I am familiar would reach that conclusion
until the record was complete, even though one’s mind may
“wander’ on occasion. Judge Pfaelzer, what has been your expe-
rience with briefs where credibility is at issue?

Judge Pfaelzer: It is not helpful in that kind of case. I would
urge the arbitrators not to adopt the same techniques that are
adopted by lawyers who go to court. Lawyers who go to court
never ever want there to be a time when the last word has been
spoken! They just can’t stand it! And that’s why you have final
briefs—not because you need them.

Chairman Block: May we infer that in credibility cases, by the
time that you have heard the testimony from both sides you have
a pretty good idea which side you are going to believe?

Judge Pfaelzer: Yes, yes.
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Mr. John Phillip Linn: I guess I am somewhat surprised by the
reaction I have heard up to this point with respect to the ability
to decide immediately an issue of credibility at the end of a
hearing. I don’t find it that easy at all. And I must admit that I
seldom take my hand from my yellow pad during the course of
a hearing, even when Ed Conklin is reporting the case. I think
the issues of credibility generally cannot be decided on de-
meanor. I have taught evidence. I have tried to find out what it
1s that I am supposed to learn through demeanor, but I can’t
recognize it. I think most evidences of credibility are established
on a factual basis in terms of what reasonably can be anticipated
with these particular witnesses involved. So I simply wouldn’t
want to leave without saying that I think that there is another
point, and that is that all arbitrators certainly can’t decide issues
of credibility at the end of the case. That does not mean that you
need a brief to help you, but I just don’t think that you can make
the decision as rapidly as it appears.

Judge Pfaelzer: I think that this is the most important part of
the conference: How do you go about judging this credibility
matter? When you have a jury in front of you, you are telling a
group of people who are totally unsophisticated (some of them
are sophisticated in some fields, but not in fact-finding): “Now,
I am not the fact-finder; you are, and at the end of the case when
we are all through, I am going to tell you how you go about
finding facts. I am going to give you a list of instructions about
how you do that.”” One of the instructions that is given, and that
is considered to be almost mandatory, is: “Consider each wit-
ness’s intelligence, motive and state of mind, and demeanor and
manner while on the stand. Consider the witness’s ability to
observe the matter as to which he has testified and whether he
impresses you as having an accurate recollection of these mat-
ters.” It goes on to say: ‘““Two or more persons witnessing an
incident or transaction may see or hear it differently, and inno-
cent misrecollection, like failure of recollection, is not an un-
common experience.” And then I go on to explain to them how
they weigh that evidence: Their only time as finders of fact to
Jjudge whether those witnesses are credible or not is when those
witnesses are there. The same thing, I think, it true of me. I have
an opportunity to see them; I try to make myself evaluate the
document and the other testimony while the hearing is going on
because, if T am later on going to take a cold piece of paper, after
three or four weeks I have no possible way of saying that I am
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giving a proper judgment. And so while I am taking notes I wnte
in the margin, “He is lying,” or “He has been impeached,”
“That document clearly contradicts that former witness.” I
really am a strong believer that in a credibility case you must do
that as the testimony is coming on.

Mr. Eli Rock: I have been sitting through these two days of
discussion, and I think it needs to be emphasized, on this basic
issue of the Trilogy, that arbitration is a vastly diverse phenome-
non, and really to make sense in this kind of discussion, I think
you would have to have had about six separate categories and
discussed each one of them differently. Much of arbitration is
like domestic relations; of course you try to anticipate the future
result. But the problems are different for different issues, and in
different plants, and in different unions. There are still an awful
lot of cases where no lawyers appear and where even the local
people who present the case do not have the expertise. I don’t
know what percentage of the arbitrators are still economists, or
political scientists, or law professors, or law graduates as I am.
But I think it would be a mistake to accept some of the state-
ments that we have made here about the whole field.
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The following report of the New York Panel on Arbitral/Judi-
cial Decision Making is based on certain premises which, we
believe, should be set forth at its outset in order that what
follows may be properly understood. The panel, while recogniz-
ing that different conclusions might be reached by either judges
or arbitrators in a given fact situation, has regarded this element
to be irrelevant to the purposes of this study. In that regard we
have deemed the question of a precise result in a particular case
(frequently affected by the different metes and bounds of judi-
cial and arbitral authority and source of law) to be beyond and
apart from the method, if any, by which that result is reached by
the adjudicator.

This is, of course, a distinction which has particular impor-
tance when the litigation before either the arbitrator or the
Jjudge involves both the “law of the contract” and “external
law,” that is, the Occupational Safety and Health Act, the Na-
tional Labor Relations Act, Title VII of the Civil Rights Act,.or
the duty of fair representation as developed by the courts and
by the National Labor Relations Board. In such situations, we
believe, differences may well and presumably do exist as to
arbitral and judicial rulings as, inter alia, scope of inquiry, ad-
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missibility of evidence, and authority to grant or deny relief. We
do not believe these differences, founded on such matters, re-
flect an arbitral/judicial variance in decision-making; rather,
they reflect the boundaries of the decision which can be made.

We have also found, in our discussions, that the panel mem-
bers, whether adjudicators or counsel, can perceive no signifi-
cant distinction between the decisional processes of law-trained
and nonlaw-trained arbitrators. Our conclusions, accordingly,
refer to arbitrators generally without such a division within their
ranks.

The bulk of this report, further, is based on the premise that
the mechanics and form of the forum are, inextricably, factors
that may bear upon the making of the final decision by either a
judge or an arbitrator. We have, accordingly, cast the report’s
findings in the framework of the three major divisions which
mark the progress of a claim through litigation, that is, the
prehearing, hearing, and posthearing stages. As stated by one
panel member, “It is difficult to isolate the decisional process
and focus only on what the arbitrator or judge thinks about from
the time testimony is completed until the time he writes an
opinion. Differences in procedure affect the role of the advocate
in the two tribunals, the material available to the trier (whether
arbitrator or judge), and the decisional process. Indeed, the
method of articulating the result may itself reflect some of these
differences.”

Finally, while not unknowledgeable of such scholarly research
and literature as exists in this field of study, we have not at-
tempted to prove or disprove the various theses which have
been advanced therein, We have felt it our mandate, instead, to
offer only those reasoned conclusions which we could reach
from our own collective and individual experience.

I. Prehearing Procedures and Processes

The Choice of the Forum and of the Adjudicator

Any choice between having one’s claim or defense deter-
mined by an arbitrator rather than a judge and/or jury may well
not be one realistically available to a party to a collective bar-
gaining contract as of that point at which a dispute actively
arises. Given the fact that an almost overwhelming percentage
of collective bargaining contracts in this country designate
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grievance arbitration, to one degree or another, as the forum in
which disputes as to interpretation and application of the con-
tract must be determined, one can assume that this choice and
its consequences have been settled well before litigation arises.!
That choice, as a consequence of the Steelworkers Trilogy, only
rarely offers opportunity for later reflection and rejection.

It can reasonably be asked whether this choice (however vol-
untary at the moment) of the forum nevertheless subsumes a
prior, deliberate choice as to different methods of decision-
making. Justice Douglas’s pacan to arbitral virtues in the Trilogy,
even shorn of its rhetoric, can be interpreted as support for such
a proposition with its emphasis upon the arbitrator's presumed
singular knowledge of the “law of the shop,” the ‘“therapeutic”
value of arbitration, and the proposition that arbitration is not
a substitute for litigation but for industrial strife. Indeed, Justice
Douglas states that it must be the expectation of the parties that
the arbitrator’s “judgment of a particular grievance will reflect
not only what the contract says but, insofar as the collective
bargaining agreement permits, such factors as the effect upon
productivity of a particular result, its consequences to the
morale of the shop, his judgment whether tensions will be
heightened or diminished.”

Despite this description of the arbitral function as one ranging
appreciably beyond the limits of judicial discretion, it was the
consensus of the panel that arbitrators, generally, are not
granted, nor rely upon, the power to determine intuitively what
is best for the parties. Rather, the selection of arbitration as the
dispute-settlement device is founded on an expectation of
greater experience and expertise among arbitrators as to mat-
ters of industrial relations, experience and expertise to be used
as a guide to determining what the parties have agreed to do in
their contract rather than an independent determinant of what
is “right.” If so, it is an adjudicator experienced in the type of
dispute at hand rather than a different type of ultimate adjudica-
tion which is being selected.

Much the same conclusion, in the opinion of the panel, must
be reached as to the impact on decision-making resulting from
selection of a particular arbitrator to serve either ad hoc or for
the term of a contract, The selection is, of course, within the

. 1This “choice,” of course, may well not have been made by an individual pursuing an
individual claim under the contract.
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control of the parties rather than one more often than not im-
posed upon them by the mechanics of the court system in the
case of a judge. Again, however, it is the consensus of the panel
that, while a more informed judgment may be sought, such
party-controlled selection rarely has effect upon the method by
which decision is reached.

Pretrial Preparation by Counsel and Discovery

It was the consensus of the panel that, with obvious excep-
tions for unique cases, preparation of counsel for a judicial
proceeding tends to be far more extensive and thorough than
that engaged in for arbitral proceedings. The question naturally
arises as to whether this assumed greater degree of preparation
has ultimate bearing on the manner in which final decision is
reached.

The panel’s discussion did not reveal any perceivable differ-
ence in arbitral/judicial decision-making resulting from the de-
gree of pretrial preparation (or, for that matter, the relative skill
of counsel) except when such pretrial preparation occurs in the
form of discovery procedures, basically available only in the
courts. As summarized by a panel member: “In essence, there
are no pretrial procedures in arbitration. The parties seek to
have the arbitrator arrive at the hearing with a mind that is
tabula rasa. They want him to have no impression at all concern-
ing either the facts or merits of the suit.

“On the other hand, in most state proceedings and in all
federal proceedings, pretrial discovery, orders for pretrial con-
ferences, discussions with counsel, rulings on discovery re-
quests, familiarity with motions, and the almost universal re-
quirement of pretrial briefs bring the trial judge to trial date
with a familiarity with the facts and, in most cases, with a ground-
ing in the applicable law. The trier who has such a background
will inevitably have some impressions about the validity of the
parties’ positions before trial.”

This presumably deliberate choice of parties and their coun-
sel as to what the adjudicator will know about the dispute before
a “hearing” takes place unquestionably allows the judge, as
contrasted with the arbitrator, an opportunity to make earlier
judgments. The question remains whether it allows better or
different judgmental processes. It would seem safe to state that
the extent to which this provides a judge with more solid
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grounds on which to determine admissibility of evidence, or the
degree of its relevance or materiality, must necessarily affect the
judgmental process. Although even this difference between ar-
bitration and the judicial process may be obscured in trials by
a judge without a jury, the “I’ll take it for whatever it is worth™
response by many arbitrators (and corresponding lament by
opposing counse}), with its resultant doubts as to the corpus of
evidence which will result in reasoned judgment, is avoided.

On the appellate level, the judge is further assisted, prior to
any actual argument, with far more—that is, the trial judge’s
opinion, the briefs of the parties on appeal, and, possibly, a
transcript of the proceedings below. It would seem inescapable
that these aids must narrow both fact and law questions to the
degree that a far more finely honed decision is possible,

As was made clear in the panel’s discussions, the impact of the
foregoing must, however, be considered in the context of the
comparative range of expertise brought to an individual case by
the adjudicator in the two forums. While the precise subject-
matter of an individual case presented to an arbitrator may
range from nuclear power plants to baseball salaries, from com-
plex incentive plans to sparsely stated provisions for premiums
for “dirty” work, not to mention the enormous diversity of
situations allegedly constituting *just cause” for discipline, the
individual cases arise in a single field of jurisprudence, the com-
mon law of the collective bargaining contract. By contrast, a
judge either on the trial or appellate level will encounter a
diversity of laws from admiralty to wills with no common de-
nominator. The proposition can be argued, with considerable
force, that prehearing procedures available to the court are far
more required by the need to become an instant expert in a
multitude of fields rather than factors in how an individual deci-
sion is actually made.

Settlement Before Hearing

It appears to the panel that there is substantial reason to
conclude that far more cases are settled on the “courthouse
steps” as contrasted to those resolved in the corridor outside
the arb.iration hearing room. If such is true, as we believe it to
be, that fact might reveal some difference in the decision-making
process as perceived by counsel for the parties. At a minimum,
it may disclose some indication as to how judges and arbitrators
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view their functions, that is, as decision-makers or problem-
resolvers.

As was stated during the panel discussions: “‘In federal court,
and in many state courts, settlement discussions are held at the
pretrial conference. We must focus on the nonjury case because,
typically, federal judges are less active in attempts to settle non-
jury cases. However, even in such cases, it is common practice
for the judge to inquire about settlement possibilities.

“On the other hand, some arbitrators diligently avoid any
settlement discussions. It is my perception (perhaps erroneous)
that the few arbitrators who do encourage settlement discus-
sions are usually those who have a long-standing acquaintance
with the parties and that the typical ad hoc arbitrator, who has
only an occasional case with them, would avoid initiating any
such discussion.”” The number of arbitrators who are alert to
(and seize upon) opportunities for mediation rather than final
adjudication is not easily quantifiable. Some, unquestionably,
exist and are presumably known to the parties who select them
as such,

It can be argued—and hotly disputed—that an arbitrator who
attempts, successfully or not, to mediate a satisfactory settle-
ment as compared with rendering a judgment thereby indicates
a disposition for a different bench mark—that is, an acceptable
result—for decision-making. If so, this would, on the face of'it,
be a trait shared by much of the federal bench in view of the
settlement procedures noted above. No such conclusion has
been drawn by this panel. The question remains, nonetheless,
whether mediation may, for either arbitrator or judge, have
carry-over effect if decision ultimately must be made.

II. Hearing Procedures and Processes

It was the firm consensus of the panel that the very atmo-
sphere and setting of a trial as contrasted with an arbitration
hearing may have some, if not appreciable, impact upon the
decision-making process. As summarized by a member of the
panel: “The difference in atmosphere plays a role both in the
testimony and the role of the trier. In the typical arbitration, the
arbitrator seeks to have the parties accept him as merely primus
inter pares. He sits at the same table, and at the same level with
the parties. There is no pomp and no circumstance. On the
other hand, in the courtroom the judge sits in a paneled room,
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clad in black robes with an American flag behind him. Inevitably,
the proceedings are much more formal—apart from whether or
not rules of evidence and procedural rules are followed.

“This difference in atmosphere may also affect the role of the
trier. Typically, the parties are suspicious of the arbitrator. The
arbitrator must, except when he is well known to the parties over
a period of years, observe a super-sanitary atmosphere. On the
other hand, the layman is less inclined to view the judge as
potentially subject to influence. This attitude, originating at the
outset of the proceedings, is nurtured by the difference in trial.”
To this, however, a caveat must be added: “Obviously, these
observations apply to the judge-tried case as compared to the
arbitrator-tried case. No comparison can effectively be made
between arbitration and the jury-tried case. To the extent that
comparisons can be drawn, however, the role of the advocate in
trying a case before a jury is much like the role of the advocate
in trying a case before an arbitrator. Here the jury is ‘sanitized.’
The jury is completely uninformed about the case and must be
educated by the advocate, and the result is not at all likely to turn
on precedent. Indeed, the appeal to equity and conscience may
be even greater than in a case tried to an arbitrator.” Other,
more particular aspects of the courtroom/hearing room com-
parison are as follows:

The “Parties’ to the Action

The formal “parties” to a judicial action are, of course, iden-
ified as such through the various pleadings and are subject to
known judicial rules as to opportunity to be heard. While in the
early years of labor arbitration the same certainty might have
been true (without formal rules as such), the development of the
doctrine of fair representation since the 1940s has made the
matter a far more complex one. Many of the issues will be the
subject of a separate paper for this Annual Meeting where con-
siderations of substantive law will be more the focus of attention
than herein. The panel believes, however, that specific attention
—in the context of comparative decision-making—should be
paid to the question of the third “party” involved in arbitration
hearings.2

2While such “third party” questions could arise in other contexis than the duty of fair
representation, such as jurisdictional disputes, the panel restricted its discussions to the
areas indicated.
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Union and management counsel can and do legitimately dis-
agree as to the degree, if any, to which an individual employee
involved in a particular dispute should be allowed to participate
in an arbitration hearing. it can be fairly argued that a proceed-
ing which, by contract, is established for union-employer litiga-
tion should not (and, indeed, cannot) be made into a tripartite
contest. Conversely, the strains of compliance with the obliga-
tions of the duty of fair representation can easily justify union
wishes that the individual employee not later be heard to state
that he or she was not given a proper and full hearing.

It is not the mandate of this panel to resolve that question. It
is possible to conclude—whether or not with complete certainty
—that the somewhat ambiguous status of “parties” other than
the contracting union and employer may well make the decision-
making of arbitrators more difficult than that of judges in such
situations. Such difficulty, if it exists, may have more impact on
the time and care which might be devoted to decision than on
the method of reaching such decision.

Apart from the time and care involved in reaching a decision,
there is the underlying question of whether such three-party
situations may impose a greater burden of independent inquiry
on the part of the arbitrator, that is, deliberate probing as to
matters not covered by either union or company counsel. Or,
from the opposite point of view, is not the arbitrator, unlike the
judge, restricted to the determination of those matters which the
contracting parties have indicated they wished to resolve? The
panel has no consensus (or firm lines of disagreement) to offer
in this respect. It would appear that these problems, perhaps
only dimly understood at this juncture, remain to be resolved on
an individual basis by arbitrators acting according to their own
individual predicates. The same may well be true of trial court
judges, although the place of the individual employee as an
acknowledged litigant may make the task of such a judge more
traditional in concept.

Rules of Evidence

It is a commonplace that arbitrators, unlike judges, are not
bound by the rules of evidence observed in courts. Such eviden-
tiary restrictions were developed over centuries of Anglo-
American judicial experience as a consensus (however varying
over the years) of what constitutes a reliable basis for decision.
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In the area of criminal prosecutions, some added stringency as
to what may be included in a record may well have resulted from
the concept that it is not what is probable, but what is certain
which can be relied upon to determine a contest between the
state and an individual where life or liberty may be at stake.

It can be argued that, at least compared with criminal cases,
the basic function of arbitration is to explore all that can be
asserted on either side. The fear of the arbitrator was, in the
words of Dean Shulman, not that he would hear too much but,
rather, too little. Objections of “immaterial,” “irrelevant,” “not
best evidence,” “‘hearsay,”” however, are not uncommonly heard
in fervent utterance by counsel in the average arbitration case
even when ‘“‘counsel” has not been admitted to the bar. It can
reasonably be assumed, accordingly, that parties to an arbitra-
tion are not necessarily requisitioning an unlimited search for
“truth” when they commission an arbitrator to determine a
dispute.

No expressed consensus was formally noted (or sought) as to
the panel’s conclusions on the possible effect of the lack of
binding rules of evidence in arbitration upon the decision-mak-
ing of the arbitrator. It would appear, however, that any argua-
ble “warping’’ of decisions resuiting from broader, more
relaxed standards of what is to be considered as part of a record
is not perceived as a major problem or affecting, of itself, the
arbitral-judicial method of reaching final conclusion.

II1. Posthearing Procedures and Processes

A considerable amount of scholarly inquiry has been pub-
lished by academicians, judges, and arbitrators as to the nature
of the decision-making process. That process has been de-
scribed as sometimes ‘“‘analytic,” sometimes “intuitive,” and,
even, sometimes ‘‘apocalyptic.” It is the consensus of the panel
that a single arbitrator or judge may well use only one or, at
times, all of such methods in making a determination. None of
such methods, however, appeared to the panel to be a matter of
judicial as contrasted with arbitral thought-process; as was re-
marked in our discussions, “It is the individual personality, not
the title, which determines.”

This section of the panel’s report is directed, instead, to what
happens after the hearing during the period when the trier of
the case is attempting to reach and formulate a decision.
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Timing of the Determination: Bench Decisions

One differeuce in arbitral/judicial procedures should be
noted at the outset: today in many judge-tried cases in federal
court, given adequate pretrial preparation, the judge is pre-
pared to and does hand down an oral decision at the termination
of the hearing. For various reasons, this is almost never done by
arbitrators. In some instances, the judge’s oral decision may, in
the event of an appeal, be supplemented by formal findings. If
there is no appeal, these oral reasons are likely merely to be
transcribed and made part of the record.

Obviously, the thought-processes of the decision-maker are
affected by his preconceptions concerning whether or not he is
likely to be able to, and wants to, render a decision at the hearing
or whether he is likely to take the matter under advisement and
study it. In many instances, in court-tried cases, posttrial briefs
are not being utilized. Of course, where the matter is taken
under submission by a judge, and posttrial briefs are filed, then
the differences in the decision-making process are less pro-
nounced.

Findings of “Fact” and “Law”

In connection with the trier’s effort to reach a decision, a
distinction must be drawn between ‘‘facts,” that is, the recon-
struction of events, and “law,” the rules applicable. To some
extent this distinction is artificial, but the difference can be criti-
cal as to arbitral/judicial judgment. In deciding what were the
“facts,” that is, the historical reconstruction of what the trier
thinks actually happened, it would seem that both the arbitrator
and the judge follow the same criteria. In the event of a conflict
in testimony, they each must evaluate credibility. This is not
done by “rules,” but based on experience, a priori assumptions,
“Intuition,” and human and subjective factors. Documents ei-
ther confirming or disproving the testimony of a witness receive
much the same kind of evaluation. Here differences from one
case to another depend more on the personality of the trier than
on the process. There are arbitrators who are technical and
legalistic in their judgments, just as there are judges who follow
these processes. On th: other hand, there are judges who lean
much more to subject:ve and elastic equitable principles in try-
ing to ascertain “the facts,” just as there are arbitrators who do
this.
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When we turn, however, to the rules that are applied, we find
important differences. Judges tend to rely on precedent, a
“paper trail”’ to proper result. Even in an area where there is no
precedent, they seek to draw analogies. They look at law books.
In a typical arbitration case, there will be little precedent. To the
extent that there is some precedent (other than a prior interpre-
tation of the same collective bargaining agreement between the
same parties), this precedent is not binding on the arbitrator; it
is merely information concerning wpat other arbitrators have
decided. Therefore, by its nature the arbitration process, sub-
ject only to the terms of the collective bargaining agreement,
leaves much more latitude for equitable considerations.

In noting the lack of binding precedent, this is not to say that
“precedent’” in the form of evolving concepts of basic guidelines
have not been developed by arbitral consensus. It is a consensus
rather than precedent as such which has led to the development
of such basics of industrial relations as progressive discipline,
the place of “practice” in interpretation of the contract, and the
separation of misconduct connected with or unconnected with
the work situs, among others. Yet these are guidelines which, in
many respects, serve the same purpose as legal precedent.

Judgment and Opinion Versus Opinion and Award

The functions of the written (or oral) opinion of the trier
appear to us to be different.

The arbitrator seeks primarily to use his opinion as a device
to educate the parties. Ancillary to and, to some extent, a part
of this is his effort to convince the losing party that the arbitrator
understood his position and had a rational basis not to accept
it. To some extent the arbitrator must, at least subconsciously,
be influenced by the compatibility of his decision with accepted
principles of labor-management relationships and its impact on
the continuing relationship of the parties.

On the other hand, in the “typical” judge-tried case (as con-
trasted to the atypical case involving an institutional decision
with a continuing relationship), the judge pays little or no atten-
tion to the impact of the decision on the parties, although he
may be to some extent concerned with its precedential value. A
primary focus of the judge’s cpinion is to expose the reasoning
that he has followed for judicial review. While it may be desir-
able for the opinion to be completely comprehensible to the



184 DEcISIONAL THINKING OF ARBITRATORS AND JUDGES

parties, its evaluation will usually take place not by the parties,
but through other judges.

The judge will seek in his opinion to demonstrate that there
is a rational basis for the result, but in doing so he is less con-
cerned with convincing the loser that he has understood the
loser’s position than with demonstrating that a lawyer-turned-
judge would render the decision this way. To a much larger
extent, therefore, he will rely on precedent, accepted style, and
professional notions of craftsmanship.

An arbitrator does not, in the typical opinion, seek to impress
his peer group. His primary audience consists of the parties. On
the other hand, when rendering opinions, particularly in signifi-
cant cases where the opinion is likely to be published, judges
have a tendency to seek to be craftsmanlike in their opinion-
writing. This means not only that precedent will be relied on,
but authority will be cited. The structure and thrust of the opin-
ion will differ.

None of the differences discussed above would enable a by-
stander to predict a difference in result in a given case. If, for
example, credibility of witnesses is the only serious factor in the
case, despite all of these differences, the result is likely to be the
same given equally experienced arbitrators and judges. Where,
however, the issues turn not about who is to be believed and
who is not to be believed, but upon application of rules to a
relationship, then differences in result may be anticipated.
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NEw Yorx PaNEL DiscussioN

Chairman Christensen: We have been engaged in what I sup-
pose would be called a search for truth, or a search for how you
search for truth. I think we can get an immediate argument as
to whether or not arbitrators or judges actually search for
“truth.”

In making our report and doing our studies, we proceeded on
the basis of several premises which I think should be made very
clear at the outset. It did not take much more than an initial
meeting for us to realize what is perhaps a truism: that arbitra-
tors and judges, either contrasted with each other or in each
group alone, very possibly will reach different conclusions in any
given fact situation. We did not construe our charter as a mis-
sion of finding out to what degree the group of arbitrators and
judges involved would reach different conclusions in an individ-
ual case.

We felt that the answer in any particular case is going to be
profoundly affected by the metes arid bounds of the authority of
the arbiter or the judicial determiner, and that these different
metes and bounds of our authority, and the sources of law on
which we operate, were really beyond and apart from the study
we thought we should do, which is to examine how we make
decisions and to what degree, if any, an arbitrator and a judge
—circuit court or trial court—as determiners of fact, might oper-
ate differently in the decisional process.

As a slight digression in our researches and discussions, we
looked at the question of whether or not, looking at arbitratsrs,
there was any difference that we could see within the decision-
making process of those who were legally trained (or, as the
phrase has been used, “illegally” trained)—that is, whether
there was any difference in the methods of decision-making
employed by law-trained and nonlaw-trained arbitrators.

Our conclusion was that we did not find any difference of note
whether the arbitrament resulted from the arbitrator being law-
trained or not law-trained. So, generally, the conclusions we
have reached in our discussion refer to arbitrators without def-
erence to any such distinction. We believe that the manner in
which litigation is conducted—the forum, the situs, the arena
itself~—can have impact at various stages on how a decision is
made, and certainly molds the process of decision-making. What
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we have done, accordingly, is to divide our research and our
report into three basic areas: first, prehearing matters of proce-
dure and of the forum; second, the hearing itself, whether it be
in an arbitration room or in a courtroom; and third, the post-
hearing process.

As stated by one of our panel, it is difficult to isolate the
decisional process and focus only on what the arbitrator or
judge thinks about from the time testimony is completed until
the time he or she writes an opinion. Differences in procedure
aifect the role of the advocate in the two tribunals. The material
available to the trier, whether arbitrator or judge, and the deci-
sional process—indeed, the method of articulating results—may
itself reflect some of these differences.

Panel Member Howard: I find only one dilemma in attempting
to formulate any conclusions on the similarities and differences
between arbitral and judicial decision-making. We found very
little discernible difference between arbitrators and judges in
their decision-making functions, notwithstanding certain differ-
ences in procedures and processes. Yet these two decision-mak-
ing systems with little discernible differences in their decision-
making role have in recent years, I think, given some evidence
of highly divergent results. Take the case of Hussman Refrigera-
tors. How can we explain that judicial decision-making reached
the results which I think no arbitrator—certainly no experienced
arbitrator—could possibly have reached? Remember that it was
a seniority and ability case, and its essence was that the court was
convinced that the employer could not fairly and adequately
represent the interests of the successful, but junior, job candi-
date. Arbitrators since time immemorial have relied on the em-
ployer to represent the interest of the successful, but junior, job
candidate. It may be an oversimplification just to say that this is
a bad decision, though I have heard it condemned quite round?y
by arbitrators and advocates alike. I think it may be an oversim-
plification to call the decision nothing but a sport.

What I'm interested in is whether or not there are differences
that really exist in the context of decision-making between arbi-
trators and judges which, notwithstanding a very challenging
effort, we have not been able to discover. Notwithstanding the
unanimity of our findings, the bottom line seems to be that in
recent years there have been increasingly divergent results.

Judge Rubin: Sometimes divergent results come from diver-
gent presentations. I'm reminded of the story about the father
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who was going away from home on a business trip, perhaps the
National Academy, and he called his two sons, 12 and 10, to-
gether and said, “I want you to be men and show your mother
you are men while I'm away.” He left them to their devices. So
the next morning when they came down to breakfast, Mother
said to the older boy, Johnny, ‘“What would you like to have for
breakfast?”” and Johnny responded, “Damn it to hell, bacon and
eggs.” Down with the trousers, a paddling, and he went back to
his room. Then she turned to the younger brother and asked,
“What would you like for breakfast?”’ And he pounded the table
and said, “Damn it to hell, you better be sure it ain’t going to
be bacon and eggs!”

I'm not troubled by the divergence in results. It seems to be
inevitable that when you have two processes that are designed
to serve different functions, that are operated by personnel se-
lected differently, you must accept the notion that the results
will be divergent, because the functions are divergent and the
people are divergent.

Indeed, to put it another way—and I happen to have served
in three capacities—you might well expect that precisely the
same decision-maker who is cast as an arbitrator with one ques-
tion that has some overlap with another question might reach an
apparently conflicting decision in an arbitration process from
the one he would reach, cast as a judge, in deciding perhaps a
slightly different question with a slightly different thrust. Per-
haps we have been overly concerned about identity of outcomes.
I think if we get overly concerned about that, we will lose some-
thing of great value, which is a great dissimilarity of process, and
to the degree we try to make the arbitration process like the
Jjudicial process so that the judicial process will accept the result
of the arbitration process, inevitably in every single instance we
will lose a great deal of value.

It seems to be inescapable, therefore, that we will emphasize
those inherent and unique attributes of arbitration that make it
of great value as a private forum as distinguished from a public
one, an expeditious as distinguished from a deliberative forum,
and a process that seeks insularity and quick resolution as distin-
guished from a process that seeks the ultimate right result at
whatever expense and whatever length. We will emphasize those
inherent attributes even though it may result in some instances
in a discordant result.

So I feel, in this respect, it is important that both those who
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utilize the arbitration process, and the arbitrators, resist this
temptation to make the two processes alike so that one proce-
dure will always approve the results reached by the other.

I'have been thinking about two aspects of the decision-making
process that I think we neglected to cover. One is the effect of
advocacy. If the advocate, whether lawyer or layman, made no
difference in the outcome, why do we have advocates? If the
same decision-maker always reaches the same result with or
without skilled advocates, why bother? On the other hand, if the
side with the best advocate always won, why have a hearing at
all? Now, we know that somewhere between these two extremes
lies some impact on the decision-maker by the quality of advo-
cacy. This is a rather elusive part of the thing. We didn’t talk very
much about it. As I was listening to Ted Jones this morning, I
began to reflect: to what degree is my reconciliation of the
inevitable resolution I am presented with as a decision-maker
affected by the quality of the advocacy? It seems too inevitable
that all of us who have had some role in decision-making will
conclude that that has some effect, and although we try to dis-
count it—we do try to say, ‘“‘Now, I am not going to decide in
favor of the best advocate or the best lawyer or the best nenlaw-
yer in this situation”’—there is some intrusive, though perhaps
not always conscious, role of advocacy. I wonder what effect that
has on the decision-making process, both of arbitrators and of
Jjudges.

A second question that I think is important to consider, and
one Ted did not touch on nor did we, is: what is the impact of
the review of decisions on the decision-making process itself?
Let me rephrase that question a little differently. To what de-
gree do I change my decision or slant my decision in a certain
way because I know I will or will not have my decision reviewed
by someone else? It seems to me that it is important, particularly
for arbitrators, to resist the temptation to put something in the
decision that will make it more palatable to a reviewer, and thus
to alter the decision for the sake of review palatability.

I would distinguish that from making an articulate statement
of the true reasons for the decision. I take it that any person who
is obliged to reduce his rationale for decision to writing ought
to try to give a rational and coherent statement of the reason.
If we anticipate that someone else will review it, we may want to
emphasize to a greater degree the facts that entered into our
decision-making—to articulate them more clearly. But I would
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distinguish between clarity, lucidity, and development, which I
consider desirable attributes, and the inclusion of factors other-
wise extraneous, or the slanting of decisions, to satisfy the de-
mands of review. And so what I guess I'm saying in the context
of arbitration is that I would urge arbitrators not, for example,
to concern themselves with what a court may feel is the union’s
duty of fair representation in deciding the issue before them. I
think essentially it is sufficient for the arbitrator to decide the
issue presented without worrying about whether on another day
the union will be able to justify the manner in which it had
conducted its duty.

Panel Member Barreca: I think you know by now from what’s
already been said that basically this group concluded that there
were very few significant differences in the decision-making pro-
cess between arbitrators and judges. I suppose a natural conse-
quence of that is what we have seen over the years, and that is
an increasing formalization of the arbitration process. Many of
you in this room, I'm sure, will recall that the late Dean Shulman
in 1955, in his Harvard lectures, said that the objective of the
parties was to keep the law out of the arbitration process but,
mind you, not the lawyers. And at about the same time Professor
Cox, speaking at the University of Michigan, said that the real
intention of the parties was to keep the lawyers out as well as the
law. I think Howard and I both can testify that our clients have
been unsuccessful on both counts. And those of us who are
members of the legal fraternity are, I suppose, thankful for that
fact.

But, on the other hand, as we look at the arbitration process,
in my view the greatest danger that exists to arbitration may well
be the increasing formalization of it. There are increasing indi-
cations of greater and greater interest in discovery before arbi-
tration takes place. There is increasing concern over the rules
of evidence in the arbitration process. Much of this is driven by
court. decisions—by the decisions in Alexander and Anchor Motor
Freight. All of these things tend to drive the arbitration process
toward greater and greater formality.

As I understand the value of labor arbitration to the parties
and to the individual employees, it is speed, expense, and infor-
mality, the things that are the time-honored attributes of the
arbitration process, which are in danger to the extent that the
arbitration process attempts to mimic the court system. That
doesn’t mean that we don’t need to be concerned about the
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fundamental issues of due process and about the fundamental
considerations of rough justice, as we used to speak of them in
the arbitration process. But while there are similurities in the
processes by which the individual decision-maker may arrive at
a decision, there are great differences which should remain in
the processes themselves.

Panel Member Schulman: I was listening very carefully to Ted
Jones this morning and sort of scratching my head and saying
to myself, “Can I imagine myself going back to the people I
represent, the union officials, and trying to translate to them
what Jones was saying this morning?” I must tell you that I
would have a lot of difficulty. I don’t think I would last as much
as two minutes with them. They are more direct people; of
necessity, they have to be. I certainly appreciated Ted’s com-
ments this morning, but I'm a pragmatist in these matters. You
have to be when you are an advocate for labor organizations. I
have spent my ¢ntire professional career at it—40 years—and
come out of a trade union movement as well. I went to college
and law school as a result of the trade union movement in the
thirties in which I was active.

We don’t think there is, fundamentally, any difference in the
decision-making process. We agree that the result may be differ-
ent. There is a justification for that. But the approach to the
subject and the approach to arbitrators, from my point of view
as an advocate, is different. You size up who is going to be the
hearer of the facts; you try to get an insight on the individual;
you try to ‘‘get a book on him”; and you try to cast your case with
that in mind.

Your witnesses are then prepared accordingly. You anticipate
what your opposition is going to say. You try to rebut. You may
try to emphasize certain facts. You may deprecate the position
of the other side and show the fallibility of it. These are advo-
cates’ points of view as distinguished from the decision-making
process. .

But the arbitration process is a totally different process. It is
not as new as so many people like to think. It goes back reli-
giously, historically, in my faith. We have had the senior rabbi
for generations deciding issues at dispute between parties.
Maybe the standards he used were a little different, but the
process of arbitrating is not unusual.

Within the field of labor relations, you have something else;
you bring to it a different cast. You know that labor organiza-
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tions for many years, particularly craft unions, tried their own
grievances without joint participation; they disciplined their
own members without employer participation and, upon analy-
sis, suspended, fined, and expelled—the same function an arbi-
trator performs. Those labor organizations of a crafi nature
have a long history of doing that.

My last comment concerns the question of the arbitrator’s
accountability. I think every institution has to look at account-
ability, the quality of what is coming out, the degree of policing,
the degree of nbligation to render a quick decision, which was
the whole purpose of arbitration. There are cases that take six,
seven, eight months, not because they are complex but because
the arbitrator is busy, or the peopl> can’t get together, or some
other things like that.

Chairman Christensen: Some of the comments that have been
made remind me of two things. It was hardly a radical member
of the Supreme Court, Mr. Justice McReynolds, who made the
comment, ‘“The law is not made by judges nearly as much as it
1s made by lawyers who argue before judges.”

One of the reasons we have two advocates on the program is
that it has been suggested that as advocates, whether lawyers or
not, you really play a vicarious role as an arbitrator or as a judge
because, in deciding whether to go to arbitration or not, or to
go to court or not, you probably make an informed judgment as
to what are your chances of success. In fact, you go through a
decision-making process for it.

Judge Rubin mentioned that people who go to either arbitra-
tion or the courts accept a difference in results. This is really
where we started in our search. We went right back to the choice
of the forum and the adjudicator. Does the fact that someone
goes to arbitration rather than to a court mean that the person
expects a different type of decision-making? Now, you can fairly
say that the decision to go to arbitration really was placed upon
both management and labor by the United States Supreme
Court from the Trilogy on. The panel felt that there was still an
element of choice here, and we probed into what that choice
assumed.

Every arbitrator with any sense of misgiving as to wisdom
before going to sleep at night, of course, repeats Justice Doug-
las’s statement that he or she is wiser and better able to judge,
and also is comforted by the fact that Justice Douglas said that
an arbitrator’s judgment will reflect not only the contract, but
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such factors as the effect upon productivity of a particular result,
and the consequences to the morale of the shop and the judg-
ment as to whether or not tension will be heightened or dimin-
ished. The panel did not think that advocates, judges, or arbitra-
tors would agree that what an arbitrator really does, in the sense
of going beyond the i:atuitive, is to enter into a judgment of what
the effect on morale will be.

We concluded that selection of arbitration, either broadly or
specifically (and you have to exclude the individual who may be
there by choice of the union and employer) is probably more
founded on an expectation of expertise in this particular field
than on any real thought that a different decision-making pro-
cess will produce a different decision.

There is a second part of this particular problem. It is possible
that the selection of arbitration vis-a-vis the judicial method of
dispute resolution is the selection of an individual arbitrator,
and here perhaps there is more of a problem. Do the parties
make book on a particular arbitrator and, if so, can they collect
on the book?

Judge Rubin: Let me just qualify one thing you said, Tom. I
hope that what I said was that parties must accept the possibility
of a different result, not that they do accept a different result.
I think that emotionally, obviously, most people would expect
the same result by whatever process, but a different forum does
necessarily by its very nature imply the possibility of a different
result.

Chairman Christensen: The selection of an individual arbitra-
tor implies the selection of a particular result.

Judge Rubin: Yes. As you recall in our report we said that in
some instances the personality of the decision-maker, whether
that decision-maker was clad as judge or arbitrator, had more
impact on the decision than the difference in the process.

Panel Member Barreca: I think we also have to be careful with
respect to the process itself. Certainly as advocates on either
side, when we are selecting an arbitrator, we obviously will try
to select the forum most favorable to our point of view. I think
that is a perfectly natural kind of thing for individuals to do.
Which means that the arbitrators who are probably going to be
most successful in the long run are ones who call them straight,
because they are most likely in the long run to have the respect
of the parties who are doing the selecting.

But there is another dimension to this. We keep talking about
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comparing arbitrators and judges, sort of on the basis that the
parties have that kind of option. I think that Dave Feller has
expressed the view, in most of the things he says, that ““Arbitra-
tion is really an alternative to industrial strife,” which is a differ-
ent dimension of the issue and which suggests, perhaps, that
that factor has to be taken into account when we are talking
about the procedures and the process itself.

Chairman Christensen: I don’t know that I'm going to let you
go with just that. I would assume, putting it perhaps too simplis-
tically, that both of you get a list of arbitrators from the AAA or
FMCS, and you go down it and pretty readily pick out from
among those you know those you think would be more sympa-
thetic to your position. Let’s say it’s a discharge case. You know
X is a former prosecutor who won’t look kindly on anything that
resembles a crime. You know Y is a retired minister, and he
holds the charity of his church. So you make your selections, but
I would warrant—maybe you will disagree with me—that you
cancel each other out. What you end up with is the lowest com-
mon denominator, and frequently somebody you don’t know
anything about.

Panel Member Schulman: I would be in accord with that. That
has been my experience. You fence with each other, you look for
advantage, and you do wind up with really an unknown. In some
instances it’s been very fortunate, other times unfortunate.

Chairman Christensen: Why are you any better off in an arbi-
tration room than before a politically appointed judge?

Panel Member Barreca: I think I have to take issue a little bit
with Howard. I think it 1s true that it is possible, particularly in
the ad hoc selection process, that you frequently wind up with
someone whom you don’t know at all.

But I think the statistics of the FMCS, and the AAA as well,
tend to indicate that a small group of individuals, relatively small
compared to the total number of people who are in the process,
hear a very substantial number of the cases. That says to me, at
least, that the parties do tend to select people whom they believe
they can trust to make an honest decision. I know there are a lot
of new arbitrators; I have been involved in the arbitrator devel-
opment process.

One of the first questions you get from someone new in the
situation—and I'm going to paraphrase it—is, “How do you
keep your scorecard equal?” Well, that, in my judgment, is a
mistake that new people in the process frequently make in think-



194 DECISIONAL THINKING OF ARBITRATORS AND JUDGES

ing that there is some kind of scorecard that determines whether
or not they are selected. It is really the quality of their decisions,
because if it now is a scorecard situation, and you have a critical
case and you are faced with whom you are going to pick for an
arbitrator, but you don’t know whether it is “your turn” or not,
that can be fatal!

Mr. Joseph Krislov: If the parties feel that they end up with the
lowest common denominator because of arbitrator panels, why
don’t they go toward the permanent arbitrator?

Panel Member Schulman: From some of the comments I have
had from labor representatives, there is first of all a distinction,
of necessity, between the types of cases which go to arbitration.
In some cases, someone’s got to take somebody off the hot seat.
That is one class of the two. The other cases are of a sericus
nature, From the labor point of view, to have a permanent arbi-
trator for those which are very important, very crucial to what
we felt we bargained for, to the administration of the contract,
we may very well, if we had our druthers, have gone out and
gotten what we collectively thought was an erudite, able, and
experienced person who has been around and who understands
the trappings and the workings. But for the run-of-the-mill, for
this fellow getting off the hot seat, labor organizations are not
apt to put everything before one person. They will take their
chances, given the two different propositions I gave you, with an
ad hoc situation.

Sure, the ad hoc situation poses problems. In serious cases,
my experience has been quite varied. I have had no problem
with ad hoc selection. Maybe I'm a great believer in advocacy.
Maybe I'm a great believer in the fact that you get your chance
to present your issue, lay it out, show them the righteousness of
your position, the injustice of what is happening here, the conse-
quences, the significance of it. To that extent I have found that
I can go with the present ad hoc situation. I hope that has been
some answer, some aid to you.

Mr. Jim Farrell: I'm not clear on the element of choice in-
volved here. If you have a collective bargaining agreement that
requires that any question of interpretaticn or application will
be arbitrated, what is the element of choice?

Chairman Christensen: The choice was in writing that con-
tract. There is specifically a choice for management or labor.

Panel Member Barreca: There is also, of course, the choice of
whether you’re going to go ad hoc or permanent umpire or
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permanent panel. I think :hose of us who represent large corpo-
rations which may have a series of collective bargaining agree-
ments probably have a whole panoply of different types of ap-
proaches for arbitration—a separate panel, the AAA or FMCS,
or some other way of selecting an arbitrator. There is a whole
series of choices here. But I certainly would agree that since the
Trilogy, at least to the extent to which the parties have agreed to
arbitrate, the choice of whether it is going to be arbitration or
some other forum is certainly not there, or not quite the same.

Mr. Alan Walt: The effect of the rules of evidence, or the
failure to apply them, on the decisional process: I wonder if you
think it has a substantive effect. I know that judges sitting with-
out juries do not apply the rules of evidence as strictly as they
would with a jury; nonetheless, they certainly do honor them,
and I think it gives them perhaps a more limited record.

On the other hand, most arbitrators, regardless of their train-
ing, lawyers or nonlawyers, favor a loose presentation where the
parties can present what they think is relevant, important, and
material to the issue, and in the decisional process we weed /;ut
what we think shouldn’t be considered. Is there a difference in
the decision we are going to get as a result of that?

Chairman Christensen: One of the obvious areas in which
arbitration and courts mainly differ is, of course, the pretrial
stage—preparation and discovery. There seemed to be some-
what of a consensus of this panel that you are more likely to have
more in-depth preparation for any judicial trial than for an arbi-
tration. That may or may not be true in a particular situation.
But there is no question that the availability of discovery tech-
niques in courts, and their nonavailability in practically all arbi-
tration situations, could conceivably have an impact on the deci-
sion-making. Jjudge Rubin knows that there are virtually no
pretrial procedures in arbitration. He says that the selection of
arbitration, by deliberate decision of the parties, is to have an
adjudicator with a mind that is pretty blank at the outset.

Panel Member Barreca: Sometimes at the end, too.

Chairman Christensen: Present company excluded.

Judge Rubin: There is no assurance that on the bench you
would get a different kind of mind.

I would like to respond briefly, however, to that last question
because my impression would be that statistically you would get
less than one different result in a thousand cases. I think this
business of the rules of evidence has been exaggerated really out
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of proportion. Let’s not talk about rules of evidence as they exist
in common law a generation ago. We take the best distillation
of current thinking on the rules of evidence, the Federal Rules
of Evidence, which have been in force for about six years. We
see, by and large, that they are designed to keep out of decision-
making those factors which really are not germane; they do not
logically have probative force.

It doesn’t make much difference if you let them in. If you let
them in in a short hearing like an arbitration hearing of the kind
normally conducted, you may protract the hearing a half hour
or so. You won’t really influence the decision-maker because he
knows that that is not really of probative value. I don’t believe
adherence to, or lack of adherence to, rules of evidence has
much of an impact. I think it is more of a solace to the inexpert
person who has not been trained in a law school to let it all come
in and say, “Well, I will weigh it at the end.”

Chairman Christensen: Where do you stand as to that factor?

Panel Member Howard: I don’t think it has that much effect
in arbitration. I don’t see a problem.

Panel Member Schulman: I would like to get back to the
question about someone looking over the arbitrator’s shoulder
and the arbitrator making a decision with that in mind—the
review. The whole purpose of the arbitration institution, as I see
it, was to get the answer from the arbitrator and having the
arbitrator calling it as he sees it. The question of review of
fair-representation cases should not move us away from the very
footing of the arbitration process. The courts, a minority to
date, have forced a sort of hysteria. A particular circuit comes
down with a decision, as in the Hussman case, and everyone
starts wailing about it. But that is just one circuit, one of many,
and it should not deter the arbitrator from “calling it as he sees
it.” That is what I think the labor organizations have bargained
for, and that is what I think the arbitrator should do.

Chairman Christensen: Companies and unions almost invari-
ably resist having anything before the arbitrator before the hear-
ing starts, a complete reversal of the courts, and it puzzles me.
I think that that conceivably could have impact on the decision-
making. It is almost impossible to rule on relevancy when you
don’t know what is relevant.

Mr. Jack Leahy: In a case I had recently, at the hearing all the
witnesses stood up and were sworn in at one time. The hearing
proceeded. The union presented its case. Time for lunch. At
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lunch someone approached me and told me that two witnesses
who had been sworn were not represented by either party. They
were employees who took a day off from work at their own
expense, and they were there and they wanted to testify. This
was after testimony had already been completed. I got together
with the other two attorneys and directed that they be permitted
to testify. Then we allowed the two witnesses, without represen-
tation whatsoever, to present their testimony and be cross-
examined. Up until the time those two witnesses went on, it
looked like a 49 to 51 percent case. After they presented their
evidence, it went completely in another direction. As a result,
the union did not win the case.

The arbitrator is faced with this: Does he or does he not admit
these strangers? The parties who were represented in the case
have an interest in not having them there, they are paying the
arbitrator, it is their case—but in walk the strangers. We could
very well have a civil rights case, or that sort of thing. What are
your reactions as far as the arbitrator’s authority, and your pleas-
ure at having such people admitted to testify?

Panel Member Schulman: Envision a situation where two at-
torneys are trying a case before a judge in a federal court. They
are presenting their ewdence In walks a stranger who says,
“Judge, I want to testify.” The attorneys get up and say, “We
don’t want him. This is our case. We are trying our case. We
decide who our witnesses are.” The court would say to that
individual, “Thank you very much, but go home.”

Now with respect to arbitration, you are there by virtue of a
contract between the union and the company who are the par-
ties to the contract. They will present their case. If the parties
themselves agree to put this person on, then it is their judgment
of value, not your judgment of value.

You just take the evidence as I present it. If I were one of the
parties there and if I had agreed that this witness could testify
and participate, then I am going to be bound by his testimony
as you evaluate it. It could very well have been that if I were one
of the attorneys, I would have said, “I don’t want that man in
there. I don’t want his testimony given.” I think you would be
bound by that. I think you would just have to say, “You are
representing the union, the party to the contract. It is your case.
You are handling your case.” If management wanted to put him
on as its witness, then it is management’s witness. That would
be my approach.
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Panel Member Barreca: I feel equally as strong, maybe even
stronger, about that particular aspect of the situation. I think
that arbitrators perhaps have become too concerned about what
might happen to their decision after they make it, worrying
about whether or not the union has breached its duty of fair
representation, or worrying about what might happen in a civil
rights suit, and so forth. I think the Supreme Court has spoken
in Alexander about one aspect of that issue.

On the other hand, I think that if the arbitrator assumes that
he or she is able, in a matter of a day or two, to find the ultimate
truth beyond that which the parties are willing to present to the
arbitrator, it almost becomes arrogance in a way. The fact of the
matter is that the process is a two-party process, and if the
arbitrator really believes that his ability to find the ultimate truth
transcends what those two parties are willing to provide, it takes
on a dimension which, in my judgment, is kind of unreal.

(Second Day)

Chairman Christensen: We have viewed our charter to be to
try to determine whether what goes on in the mind of the deci-
sion-maker differs for a judge and for an arbitrator. Our ultimate
conclusion was that the ultimate thought-processes are probably
Just about the same. If they vary, they vary because of the per-
sonality of the decision-maker, whether he or she be judge or
arbitrator.

At one of the small workshops that were held for arbitrators
and judges on Wednesday morning, one of the items caused
several cardiac arrests among the arbitrators present. It was the
question of the disciplinary case in which the company, for rea-
sons best known to itself, announces, “We call the grievant as
our first witness,” and the union immediately vigorously objects.

Now I had thought that while there is a difference among the
arbitral community as to whether or not the union’s objections
should be overruled and the grievant indeed called as the first
witness, the vast majority would say no to the company. But
what caused the incipient cardiac arrests was the statement, with
some sense of outrage and astonishment, by the judge in the
room that in that case he felt the company had been denied a
full and fair hearing, and he thought that award was probably
reversible. Many of us started counting back the number of cases
in which we had become suddenly vulnerable. I think it is an apt
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point at which to start, because it does iilustrate the completely
different sense of what is “due process” in the courts and in the
arbitration room.

I do not draw an exact parallel to a criminal trial. It’s not a
Fifth Amendment situation or something like that. ButI do draw
from that, and my reasoning is that the company has the burden
of showing the evidence on which it acted at the time it did and
that that evidence must stand apart and away from the testimony
of the grievant at this stage. To a judge, I suspect, the absolute
opposite is common experience. Any party has the right to call
those individuals, hostile or otherwise, who might sustain the
position being advanced.

Panel Member Howard: I am interested in whether there
would be any difference between how a law-trained arbitrator
would carry this out and how a nonlegally trained arbitrator
might do it. For instance, I think we are probably in complete
agreement that in 95 percent of the cases we would not allow
that to happen. But we might reach our decision on different
things. I might say, “Is it fair?” I don’t know all these legal
principles. In fact, I think that gives the nonlegally trained ar-
bitrator an advantage because he can always throw up his
hands and say, “‘I don’t know what you’re talking about.” But
suppose the parties said, “But we have always done it this
way.”” Should the arbitrator impose his standard of fairness on
the parties?

Without that latter, I would probably say no. The employer
took the action; in fairness, let him tell me why he took it. Then
later I want to hear maybe from the grievant, or if the grievant
doesn’t want to testify, I may be able to draw some inference
from that. But I think the responsibility 1s on the employer’s
back, unless somebody says, ‘“Well, look, we have always done
it this way. Nobody’s ever complained before.” And if that had
been the way they had treated it, I would say that the union’s
vigorous objection at this time might be out of place.

Judge Rubin: I'm curious, Wayne. Why is it unfair to do it one
way rather than the other? I don’t see how you resolve that
particular question on whether it is unfair or fair. It doesn’t
offend my moral sense of value to do it one way or the other.

Panel Member Howard: I would say that I would put myself
in the spot of the disciplined employee, and I would certainly
want to know why I was disciplined at the outset before I felt that
I had to meet any defense of that.
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Judge Rubin: I have one more question. I assume what you are
trying is the employer’s state of mind?

Chairman Christensen: In part—or the state of his or her
record.

Panel Member Barreca: Interestingly enough, while I know
that some of my associates would call the grievant first in a
discipline case, I personally have never done it. But it’s not been
on a question of fairness; it’s been a question of strategy as an
advocate. I don’t want the grievant to be my witness. I want the
opportunity to cross-examine the grievant as a hostile witness.
So it is to me a strategy question rather than a question of
fairness.

Panel Member Schulman: I view the arbitration process from
the point of view of the individual—what he understands this
whole process is all about. My experience has been that em-
ployees look at the arbitration process totally differently than
they do at the judicial system. They look ut a different forum, a
very convenient and informal forum where there is a fellow
sitting up there, or a girl sitting up there, who is going to hear
the issues in the matter. You are going to give him raw justice.

Now, viewed from that perspective, I think that what Wayne
is saying is making a lot of sense. It would appear to me that it’s
not fair, not within the common lexicon that we as lawyers think
of as due process and fairness. But to the individual employee,
he is being pilloried, and within that context, it has to me a
substantial degree of unfairness. When you look within the con-
text of our judicial system, we have pretrial discovery, and all the
factors are out before the hearer of the facts——depositions of the
plaintiff (who is the grievant), his story; you've got the other
side’s story. So you can make a comparison.

Chairman Christensen: I can’t resist commenting on some-
thing Wayne brought up, which rather puzzles me, because I
would agree with him that when the parties say, “This is the way
we have always done it,”” we say, “Sure, this is your ballgame.”
Then I looked over at Judge Rubin and I thought: Suppose he
got in disfavor in the Fifth Circuit and was told to go out and
try a small criminal case in Steubenville, Ohio, and he got there
and it was a murder case and the prosecutor called the defend-
ant as the fivst witness. Jjudge Rubin, I assume, would raise his
eyebrows at that point. And suppose he were told, “Judge
Rubin, this is the way we have always done it in Steubenville,
Ohio.”
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I really would like to know whether I misread the industrial
community, as I sometimes do. Is there almost a solid premise
in our community that it is up to the company to prove its own
case?

Mr. Paul Rothschild: T think that talking about calling the
grievant'is very useful, but should an arbitrator permit a dis-
charge where the company cannot make a prima facie case with-
out calling the grievant as a witness?

Panel Member Barreca: I think it might be interesting, Tom,
to hear if there are any lawyers here who follow the practice of
calling the grievant first. I'm told by some who do that the
reason they do it is to prevent the grievant from misrepresenting
the situation after he has had an opportunity to hear all the other
evidence and change his story. I don’t know whether that is true
or not.

Mr. Bill Lubersky: I have done it on more than one occasion.
I think the purpose of the arbitration hearing is a search for the
facts, not a search for the decision. That comes after you have
gotten the facts out. There are many trial methods by which to
get the facts out honestly and accurately. If I had a grievant who
I believe would like to stretch the truth, I may want to get him
nailed down before he has had a chance to tailor his evidence
to what he hears. I think it is an appropriate method because you
are searching for the truth; it is not a matter of some kind of
moral ethics. He is in there because he claims he has been
wronged. If he claims he has been wronged on the basis of some
kind of fact situation, you've got to find out what that fact situa-
tion is. This is a trial technique designed to get that fact.

Panel Member Schulman: Don’t you get the opportunity to
nail down the truth when the grievant testifies? He is going to
testify, and he may have a story whether you put him on first or
he goes on last. Really, what technical advantage is it to you?

Mr. Lubersky: Well, this probably happens in one case out of
fifty, but sometimes it is important to find out what he will say
about a given fact situation before he has heard what everyone
else is going to say so he can tailor his story to make the best
excuse. I think we have all seen that happen.

Chairman Christensen: Don’t you get that, though, in the
process of the grievance procedure itself? What little pretrial
discovery we have is going to be in the grievance procedure.

Mr. Lubersky: You have to realize that there are many cases
that go to arbitration where there has been really no grievance
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procedure at all, just a pro forma meeting and disagreeing. That
happens regularly.

Panel Member Howard: I would agree on that, and particu-
larly in a discharge. In order to expedite, they very frequently
skip all the intervening steps of the grievance procedure. I can’t
understand why management would want to put the grievant on
first. If he is going to stretch the truth, he is going to fit his story
to the story of company witnesses who have gone first. He would
be more apt to be trapped if he were on later than on first.

Mr. Lubersky: That may or may not be in any given case, but
this choice still ought to be part of the arsenal that’s available
to present a proper case. If management makes a mistake, if they
make a tactical mistake by calling the grievant first and it hurts
them, that’s their responsibility. What is the reason that there is
something sacrosanct about the grievant testifying only when
his lawyer calls him instead of when somebody else calls him?
Part of that query is due to my background as a lawyer. In the
courtroom you know that anyone is fair game as a witness.

Panel Member Howard: Maybe because we dor’t like the con-
text of an arsenal in the course of an arbitration kLearing.

Mr. Lubersky: That is semantic. You are searching for the
truth. People lie. People lie on the witness stand. People lie
under oath, or they stretch the truth or have different versions
of the truth. Two of us see the very same thing. We, in complete
honesty and good faith, give different stories of what we have
seen. The whole purpose of the hearing is to find out what the
facts are, and that is not always an easy process. I found that in
discharge cases very frequently it is much more difficult than in
contract interpretation cases. So whatever methods there are,
isn’t the best method the one most likely to get the truth out?

Panel Member Howard: Yes, but who should be the judge of
that, the management attorney or the arbitrator?

Mr. Lubersky: I don’t think that the arbitrator is the one who
makes the decision as to what kind of procedures we are going
to follow in the hearing. I'm not suggesting that it isn’t his
judgment, but I am suggesting that he is making an erroneous
judgment if he doesn’t let me do it.

Judge Rubin: I think the discussion indicates the reason why
I suggested that this is not a question of due process at all. In
the Wednesday seminar we discussed this question, and the
judges reacted with the feeling that to deprive management of
the “right” to call the grievant as the first witness offends due
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process. That, I submit, is an erroneous judgment. What we are
dealing with is a question of trial strategy, and we might even
have a debate about its wisdom. To put it in perspective, let me
suggest to you that even in court in a nonjury trial, there is no
absolute right to call any witness in any given sequence. The
Federal Rules of Civil Procedure make it quite clear that the trial
judge can govern the order of proof. Now, commonly, if this
kind of case were presented in a court, the judge would let
someone call a witness first under cross-examination. He is not
obliged to, no more, I think, than the arbitrator is obliged to.
But it would seem to me, in a given case, I would not as an
arbitrator react with a knee-jerk: management can do it, man-
agement can’t do it. I would want to know why you want to do
it in this case. Is there some unusual significance, something that
really affects the decision-making process: Keep in mind that
these questions about people changing their stories may be very
good tactics before a jury, where you have inexpert and unin-
formed triers, but when you are trying a case before an arbitra-
tor, I would take it that he ought to be pretty adept at detecting
whether there is this kind of change in a story. So if one side
strongly objects and the other side has no good reason to ad-
vance for why I ought to overrule that objection, I'd say, “Well,
let’s wait and see.” Now, I do think there may ultimately arise
a question of due process, but that relates to something that has
only been touched on. That is whether management is pre-
cluded from ever calling this witness. At the tag end, manage-
ment persists and says, “Now we want to call him.” Do you bar
management from calling the witness then, absent a pending
criminal proceeding in another forum and a claim of Fifth
Amendment rights?

Mr. Harry Swartzen: I think a judge doesn’t have the flexibility
that an arbitrator has. Judge Rubin, when he considers a case,
must consider the statutes. I assume that the statute is the same
in its meaning and application in New Orleans, in Dubuque,
Iowa, or wherever. Right, Professor?

Chairman Christensen: Right.

Panel Member Howard: So the law is the same, but not so for
arbitrators. An arbitrator learns new law wherever he goes. The
language may be the same, but the application is Humpty
Dumpty. You have to use the law of the shop, and the same
words have different meanings in different locales, and the
meaning of the language is based upon the practice and experi-
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ence and the mutual intent of the parties. So there is a basic
distinction. The judge has to apply the law irrespective of geo-
graphical areas or persons. An arbitrator has a’great deal of
fexibility.

Chairman Christensen: Over the years, in England and then
in the Unitcd States, we built up a body of rules that are legal
rules, but really reflect a judgment of what should be depended
upon to make a judgment.

For example, all the rules of hearsay, of best evidence, of
relevance and all of that are legal rules. They do speak, however,
for an awful lot of thought churning over the centuries as to
what you can depend upon in deciding what is truth. If that
indeed is the quest we are on, if the court of which you are a
representative has said it is improper to reach a decision on
hearsay, how can we justify an arbitrator’s doing the very same
thing?

Judge Rubin: Usually the hearsay rule is applied as a criterion
for jury trials; we also use it in nonjury trials. But in the courts -
in Louisiana, influenced by the Civil Code system of the Conti-
nent, if an objection is made in a nonjury trial on the basis of
hearsay, the customary ruling is, “Well, that goes to the weight.”
That is just about what an arbitrator does. So I would say that
the judicial judgment embodied in the rules of evidence is not
that all hearsay is always undependable. It is that, by and large,
it is not a very reliable guide in the hands of the inexpert, and
it doesn’t hurt very much to let it in to be evaluated by an expert.
So I would have no trouble sustaining an arbitration award that
was based entirely on hearsay, despite the rules of evidence.

Mr. Larry Seibel: I would like to pose a question of the distinc-
tion between the way the court may look at something which has
the aspects of a penalty as distinct from the way an arbitrator
may look at something in terms of fashioning a remedy. A com-
pany has a clear provision that says, “You may not take work out
of the plant as long as the people in the plant are not fully
employed.” A year before the contract comes up, the company
starts to take work out of the plant. Ultimately, the contract is
over. The contract is not renewed. A new nonunion plant is
functioning somewhere. Let us forget for the moment any
NLRB implications, or what have you. Grievances are filed with
respect to the violation of the provision with regard to maintain-
ing work at the plant or contracting out or moving work out
while people are not fuily employed. You now determine that,
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in fact, the company did move work out of the plant in violation
of the contract. The people are now scattered all over the coun-
tryside; you do not know what damage, if any, has resulted with
respect to individual employees.

My question: If an arbitrator looks at something like that and
says, “I'm not going to worry about what the individual em-
ployee suffered. There was a payroll at the beginning of the
period. There was a payroll during the previous year. We know
what happened to the payroll during this year. I'm going to use
the loss of payroll as the standard for my award.”

A court will turn around and say, “Aha, but you have not
related that to any specific employee. Therefore it has the over-
tones of penalty.” How may courts, as distinguished from arbi-
trators, approach that kind of situation where you have a clear
violation? You have a sense of what has been taken away, but
how would you go about fashioning an award?

Chairman Christensern: I suspect, just off the top of my head,
that my award would perhaps cop a plea in a sense. I would
probably say, “There is a clear violation and the company is
directed to make whole all employees who have suffered loss
thereby,” simply returning the job of remedy to the parties.

Panel Member Howard: I think I would take the same cop-out
you would.

Judge Rubin: In the legal context, that is inescapably the
solution. Talk in terms of a breach of contract and then the
remedy for breach of contract is to make anyone who is dam-
aged whole, not to impose a penalty beyond the damage. I don’t
want to be understood as saying that I think no arbitrator can
do what you posed in your question; conceivably he could, if that
is within his mandate from the parties. But you asked me how
I would award damages, and I say you couldn’t award damages
that way.

Panel Member Barreca: My reaction is much the same. I think
it depends really on what authority the parties have given to the
arbitrator. I think that probably in this whole question we are
talking about, of the process of decision-making, certainly one
of the elements that affects is: what have the parties asked the
arbitrator to do? And I would presume, if an employer gave that
kind of discretion to an arbitrator in that kind of situation,
maybe not only that plant should close, but maybe the new one
will close shortly, too.

Panel Member Schulman: I subscribe to the remedy you
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would prescribe. I would add one other factor to it. I think it is
a very easy equation. This is what happens to people who file
unfair labor practice charges and you can’t locate them and
award the damages to which they are entitled. Normally what 1s
done is that the Labor Board, through its Compliance Enforce-
ment Section, undertakes various investigations and so forth to
track these people down. In addition to the remedy that Tom
prescribed, I would add another factor: The employer is obli-
gated to make all efforts to locate these people so as to compen-
sate them for the damages they sustained. I think that is enforce-
able; the employer can be held in contempt if he doesn’t take all
the steps prescribed, and you will then get your remedy. I don’t
think you take the money, for example, and put it in a fund. It
has to go to the people who are adversely affected.

Mr. Alan Walt: Judge, doesn’t the federal court have author-
ity, after issuing a decision along those lines, to appoint a special
master to handle the remedy? I think this does present a prob-
lem for the arbitrator. Do you retain jurisdiction? There’s a big
split here. Do you want to because of the kind of difficulty that
might be involved in each one of these cases in tracking down
an individual? What’s the best procedure for the arbitrator to
follow when there is such a broad brush, where many people
may be entitled to monetary damages, where there may be com-
plications involved in each one, where there may be set-off prob-
lems? Do you return it? Are you happy with the idea that in each
case there should be a new grievant? Does that satisfy? Is that
what the parties really want to do?

I have had some remedy problems that are not quite that
broad, but they concerned me. There have been a few where
they have been more limited, and even where the parties have
not directed me to do so, I have retained jurisdiction, but I have
wondered whether that was the right thing to do. Also, as I say,
the more involved the actual mathematical problem or the loca-
tion problem becomes, I wonder if it’s a good idea for the
arbitrator to remain involved.

Judge Rubin: The answer to your question is yes, we can
appoint special masters, but no, that doesn’t answer the prob-
lems. When we appoint a special master, we retain jurisdiction
and supervise what the master does.

So I have aralogous cases where we get a report every six
months, and the report for the first six months has 50 names
shown; then for the next six months there are 40 names shown,
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and maybe ten years later you end up with five names shown. By
this time everybody’s sick and tired and they reach some resolu-
tion between them on what will be done with the funds for the
last five people who can no longer be traced.

Panel Member Schulman: All that we are really talking about
is a typical class action. Money is to be paid to a class, and how
do you dispense the money? Here a violation has been found
affecting a class. All these employees are gone. It would appear
to me that the arbitrator should retain jurisdiction. He should
so structure his remedy, if need be and if he has it within his
power, to appoint someone in the form of master with compen-
sation, or place the burden on the company to do it. The unions
are around. They can monitor. They can report back.

Judge Rubin: I think you are right. The primary onus ought
to be on the company. But absent some agreement of the par-
ties, I think the arbitrator has to retain some sort of jurisdiction
to be sure the company performs its duty.

Mr. Joseph Martin: It seems to me that we arbitrators have a
simple solution for this. More frequently and recently the par-
ties have asked me to make sure to state that I retain jurisdiction.
So now, at the end of every hearing I say, “If the parties wish
me to do so, I will retain jurisdiction over the administration of
the remedy.” So far everybody says, ‘“Yes, that’s a great idea.”
Both parties like the suggestion.

Panel Member Schulman: You are not alone in that. I have
had arbitrators say that to me time and time again.

Chairman Christensen: There is something we should not
leave this room without touching upon. If we came close to
dissent in the panel, it was over whether or not the arbitrator has
a different role than a judge in the sense that he deals with
continuing relationships, and this different role would have im-
pact upon how he made a decision. Judge Rubin rightfully chal-
lenged the assumption that only arbitrators are concerned with
continuing relationships, and he very properly brought out the
fact that continuing relationships are not utterly strange to
courts. All you have to do is think of a school-desegregation type
of matter.

Judge Rubin: I think here, as well as elsewhere, perhaps when
we contrast the two adjudicative methods, we emphasize their
differences rather than their similarities. It is obviously quite
different, whether you be arbitrator or judge, when you are
trying to decide whether somebody owed someone damages for
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a past episode under a contract that will never be renewed and
in which the parties will never see each other again, and whether
you are trying to determine the rule that will guide a continuing
relationship

I think tiiat any adjudicative person who has to determine the
rule to apply to the continuing relationship has to take into
account the effect of his ruling on that relationship. Right now
federal courts handle a lot of continuing relationship cases in-
volving institutions, the administration of jails, the administra-
tion of hospitals, the administration of homes for the mentally
handicapped, and many other institutional cases where, apart
from the 1initial determination that some kind of dominion over
that institution must be exercised, there is the problem of for-
mulating day-to-day rules.

In that situation, it would indeed be a stupid judge, as indeed
it would be a stupid arbitrator, to say, “‘I am going to make a
ruling I think is good and let the parties live with it any way they
like.” Obviously, there the judge, like the arbitrator, must take
into account, at least to some degree, the impact of his ruling
on the parties, its acceptability, its practicality. Now, I don’t say
that this may be more important in the arbitration relationship
and less important in the judicial; those are matters of degree.
I'm simply saying that we cannot contrast the two systems com-
pletely and say in one the pragmatic concern is important and
in the other it is nil.
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As is true of judging, reporting is the product of a multitude
of influences. So is the nature of the discussions—the topical
selections, the directions, the emphases and de-emphases—
which form the basis of the report made by any particular group.
Some identification of the reporting group should therefore be
given at the outset.

You should make nothing of the fact that we are the Washing-
ton, D. C,, group. This is somewhat ironical, for our Program
Chairman, upon first forming three geographical groups, deter-
mined that cases reaching the federal judiciary in the nation’s
capital might be of such special fallouts zs to call for the forma-
tion of an additional and separate group. He presumably had in
mind the judiciary’s appellate level.

We considered it a coup when we persuaded Judge Harold
Leventhal of the United States Court of Appeals for the District
of Columbia—a veteran widely held in great esteem—to become
a member of our group. The victim of a heart attack on the
tennis court, he died shortly before our first meeting. And, as
things turned out, we proceeded without a replacement.

Judge Leventhal would have been a most stimulating partici-
pant and would undoubtedly have pushed us into lines of in-
quiry which we did not in fact pursue and which we might profit-
ably have pursued. But we think it may legitimately be observed
that input going to appellate functioning represents a dimen-

*Members of the panel are Rolf Valtin, Chairman, Member, National Academy of
Arbitrators, McLean, Va.; Richard I. Bloch, Member, National Academy of Arbitrators,
Washington, D.C.; Honorable Harold H. Greene, United States District Court, District
of Columbia, Washington, D.C.; Cosimo Abato, Abato & Abato, Baltimore, Md.; and
James Vandervoort, Director, Labor Relations, United Technologies Corp., Hartford,
Conn, Judge Greene was unable to attend the Los Angeles meeting.
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sion which is a full step removed from what we have been asked
to look into. The reason is that an appeals court judge is not
normally a trier of facts and normally accepts the factual findings
made by someone else as that from which he must proceed. And
not only is it true that arbitrators rarely function in an appellate
capacity, it is also true that the findings of the facts—and, in-
deed, even the manner in which the facts are stated—are time
and again the pivotal element in arbitration decisions. We as-
sume that the disappointments of labor and management practi-
tioners on this score have been of sufficient intensity and fre-
quency to confirm the validity of the point we are making.

Judge Greene is a distinguished jurist with impeccable cre-
dentials, enjoys his life in Washington, and handles big corpo-
rate lawsuits more frequently than is typical of district judges in
othei parts of the country. But he does not judge in a peculiarly
Washingtonian manner. His inner voices, the legal constraints
upon him, and tic workicad pressures under which he labors
are no different than they wouid be were his seat elsewhere on
the federal bench.

Much the same is true of Rich Bloch and myself. We happen
to reside in Washington and we do somewhat more federal-
sector work than we otherwise would lo. But we are both full-
time arbitrators with varied practices. Both of us engage in some
umpiring and some ad hoc work, and ve both get exposed to
labor-relations practices and environments of all sorts. Aside
from age and talent, the distinction between us is that he is a
lawyer and I am not.

The other two members of our group, chosen by Rich and
myself, are not Washingtonians to begin with. The lawyer in this
instance is Cosimo Abato; the nonlawyer is James Vandervoort.

Cos is from Baltimore. He has been in practice, representing
unions, for some 18 years. Most of his clients are unions of the
nonindustrial type—building trades, service employees, truck-
ing employees, etc. They are characteristically organizations
that operate without well-oiled grievance procedures: there is a
lack of stable employment, those elected to grievance-proce-
dure posts are neither schooled nor skilled in fact-gathering,
and there are no data-collection and record-keeping systems.
Cos thus functions in an environment which is markedly differ-
ent from that typically found in our mass-production industries.
And therein—the nature of his practice—lies the key to many of
his observations. Some of them are startling—as, for example,
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when he says that 75 percent of his wins are owed to the uncov-
ering of facts which he accomplishes in cross-examination. But
Cos’s input must be accepted as representative of one segment
of collective bargaining and the arbitration which goes with it.
And his input illustrates what is constantly to be kept in mind
in any light-shedding endeavor involving American collective
bargaining: that it is not a monolithic institution.

Jim is a management representative in the manufacturing in-
dustry. He is the Director of Labor Relations for United Tech-
nologies at Hartford, Conn., and he has long been intimately
involved in the arbitration process. He oversees a grievance
procedure which overwhelmingly produces settlements and
which requires resort to arbitration in but a handful of cases. In
that sort of environment, abhorrence for mediation by the arbi-
trator—one of the differences between Jim and Cos—is to be
expected. Also, given the fact that his is a large multiplant com-
pany, it is to be expected that Jim is opposed to bench or brief-
memorandum decisions. His primary concern is for the law-
making which comes out of the decisions, and he needs that
law-making to be understood at all of his plants. I am not sug-
gesting, of course, that Jim and Cos are of identical socioeco-
nomic bents. I am saying that they come from different labor
relations worlds and that this principally accounts for the differ-
ences which we discovered in their inclinations and assessments.

This, then, is the so-called Washington group. It should be
apparent that it would be a mistake to view us as special or
distinct in relation to the other three groups. Nor, however,
would it be fair to view us as the Program Chairman’s mere
afterthought appendage.

% % ¥

We report without hesitation that two fundamental conclu-
sions emerged from our discussions. The first is that judges and
arbifrators function quite the same when it comes to the process
of arriving at their decisions—when it comes, in other words, to
the decisional thinking, as the program refers to it. The second
is that institutional differences and similarities in the two forums
are nonetheless to be appreciated and that it is at least as impor-
tant to identify some of the institutional factors as it is to under-
take the quasi psychiatric examination indicated by the program
title. We will proceed along these two fronts in the given order.
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Judging Is an Art

Judge Greene characterizes judging as an art rather than a
science; rejects the notion that judging is a wholly analytical
process; sees himself as a fallible human being; grants that he
is influenced by a multitude of predilections—predilections
which, though they vary among us, are inescapably part of all of
us and inescapably produce such value judgments as we are
called upon to make; understands that the predilections are at
work both in assessing the reliability of witnesses and in subse-
quently deciding cases; seeks to be aware of his predilections as
a check against wanton biases, but comes back to the realization
that he, and no other, has been asked to decide the case; recog-
nizes that precedent and other legal requirements must be ob-
served and may dictate the result in the case, but has found that
equitable results are usually achievable within that framework;
does not hesitate to spin the inventive wheel where the con-
straints are not present; tries to decide quickly, believing that it
gets no easier two or three months later; does not resort to
coin-flipping or other forced means for deciding when he is
badly torn—but, rather, ends up in the sort of weighing and
reweighing which amounts to brooding but which somehow
brings the decisive element in the case to the fore; is subject to
time pressures and does not want to become known among his
colleagues as the low man on the output totem pole; grants that
he decides cases with an eye toward being reversed on appeal,
but holds greater concern for doing what he believes to be right;
occasionally even entertains the thought that reversal is not
likely if his holding squares with what he feels comfortable with;
nevertheless understands that residual discomfitures in some
cases are unavoidable; and unabashedly allows that his first and
foremost objective in every case is to make sense—which trans-
lates into saying that he wants to do what, to him, is fair and
reasonable.

Rich and I are wholly in accord with Judge Greene. All that
he says applies equally to us. We, of course, grant, that federal
judges face a wider range of subject matters; they function on
criminal matters, on tax matters, on constitutional matters, to
name some of them. But if this is translated to saying that federal
judges deal with public-law cases whereas arbitrators deal with
labor-agreement cases, we can return to our emphatic echoing
of Judge Greene’s observations. And we do it gladly, and with
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pride, for we like the candor and realism with which Judge
Greene has captured the judging process.

Our group did some reading as part of carrying out our as-
signment. Our readings included pieces by Jerome Frank and
Benjamin Cardozo. By way of elaboration and further elucida-
tion of what all five of us regard as centrally true of the judging
process, we want to close this part of our report with a few
excerpts:

“As the word indicates, the judge in reaching a decision is making
a judgment. And if we would understand what goes into the creatin
of that judgment, we must observe how ordinary men dealing wit
ordinary affairs arrive at their judgments.”

“The process of judging . . . seldom begins with a premise from
which a conclusion i¢ subsequently worked out. Judging beg{ins
rather the other way around-—with a conclusion more or less
vaguely formed; a man ordinarily starts with such a conclusion and
afterwards tries to find premises which will substantiate it. If he
cannot find proper arguments to link up his conclusion with prem-
ises which he finds acceptable, he will, unless he is arbitrary or mad,
reject the conclusion and seek another. . . . [But] judicial judgments,
like other judgments, . . . in most cases, are worked out backward
from conclusions tentatively formulated.”

“The vital motivating impulse for the decision is an intuitive sense
of what is right or wrong 1n the particular case; and the astute judge,
having so decided, enlists his every faculty and belabors his laggard
mind, not only to justify that intuition to himself, but to make it pass
muster with his critics.”

“After canvassing all the available material at his command and duly
cogitating on it, [the 'udge], brooding over the cause, waits for the
feeling, the hunch—that intuitive flash of understanding that makes
the jump-spark connection between question and decision and, at
the point where the path is darkest for the judicial feet, sets its light
along the way.”

“What are the stimuli which make a judge feel that he should try to
Jjustify one conclusion rather than another? The rules and principles
of law are one class of such stimuli. But there are many others,
concealed or unrevealed. . . .”

“Deep below consciousness are other forces, the likes and dislikes,
the predilzctions and prejudices, the complex of instincts and emo-
tions, the habits and convictions which make the man. . ..”

“Judges . . . are far more likely to differ among themselves on
‘questions of fact’ than on ‘questions of law’. . . .”

“. .. in learning the facts with reference to which one forms an
opinion, and often long before the time when a hunch arises with
reference to the situation as a whole, . . . minute and distinctly
personal biases are operating constantly. So the judge’s sympathies
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are likely to be active with respect to the persons of the witness, the
attorneys and the parties to the suit. His own past may have created
Elus or minus reactions to women, or blonde women, or men with

eards, or Southerners, or Italians, or Englishmen, or plumbers, or
ministers, or college graduates, or Democrats. A certain twang or
cough or gesture may start up memories Eainful or pleasant in the
main. Those memories of the judge, while he is listening to a witness
with such a twang or cough or gesture, may affect the judge’s initial
hearing of, or subsequent recollection of, whar the witness said, or
the weight or credibility which the judge will attach to the witness’s
testimony.”

Yet:

‘“The courts have . . . repeatedly declared that it is one of the most
important functions of the trial judge [serving without a jury] . . .
to consider the demeanor of the witness.

“They have called attention, as of the gravest importance, to such
facts as the tone of voice in which a witness's statement is made, the
hesitation or readiness with which his answers are given, the look of
the witness, his carriage, his evidences of surprise, his gestures, his
zeal, his bearing, his expression, his yawns, the use of his eyes, his
furtive or meaning glances, or his shrugs, the pitch of his voice, his
self-possession or embarrassment, his air of candor or seeming lev-
iy.”

Lest these excerpts be considered as outdated, we give you an
observation found in a recently issued decision by the United
States Court of Appeals for the Third Circuit. Referring to the
choice which a judge has to make between two seemingly con-
trolling legal precepts as a value judgment, the dissenting opin-
ion (Judge Aldisert, quoting his colleague Freedman) com-
mences with this: “The way you come out in this case depends
on how you go in.”

We view these excerpts as going to the heart of the difficulties,
both for the parties and for the judge or arbitrator, which inhere
in adjudication. We would do no more than particularize were
we to walk you through the anatomy of any of our cases which
have required judging in its true sense—that is, any but the easy
cases. And such fine-tuning would not change the basic mes-
sage: that the process is of endless complexities and uncertain-
ties and that those who search for scientific foundations for
outcome predictions are embarking on an exercise of futility.
We do not accept the Program Chairman’s distinction between
intuitive and cerebral judging. Again, except in the easy cases,
we think that it is a mixture of the two forces which spells the
result.
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Institutional Differences

We now turn to a series of institutional comparisons. Our
discussions pursued no particular theme, and we ranged freely.
We will pass on what seemed significant, but we cannot avoid
proceeding in somewhat disjointed fashion.

Tenure and the Lack of It

Federal judges have lifetime tenure. They can be removed
only through impeachment. As everyone knows, impeachment
is a difficult and cumbersome process. Federal judges have been
removed by it in but seven instances in our history. Bills by
which to facilitate removal without the impeachment process are
occasionally introduced in Congress. And Judge Greene is
among those who believe that there should be a way, without the
hindrance of impeachment, for dealing with plain bad behavior,
alcoholism, and the like. But the recognized difficulty is that the
line to be drawn between problems of this sort and disgruntle-
ments over the judge’s legal and public-policy views may be-
come obliterated. Up to now, the concern for retaining the voice
of federal judges as a free and independent voice has prevailed.

Arbitrators are without tenure. Even those who function as
permanent umpires hold contracts of but two- or three-year
duration. This is not to say that arbitrators are without security
whatever. The volume of the nation’s arbitration load has been
rising so steeply and steadily as to yield a favorable supply-and-
demand situation for arbitrators. Further, as in the case of base-
ball managers, established arbitrators tend quickly to be picked
up by a new set of clients upon the rupturing of the relationship
with old ones. Blackballing, once the dread of arbitrators, seems
to be a thing of the past. But, in utter contrast to federal judges,
arbitrators serve at the pleasure of the litigants.

We discussed some of the fallouts of the contrast, and we pass
on the following for your consideration. They flow from the
premise that arbitrators are more conservative and more cau-
tious in the performance of their work than are judges.

First, whereas judges are glad to make novel pronouncements
and are eager for the opportunity to hand down landmark deci-
sions, arbitrators make the agreement their security blanket and
thus come up with technically defensible but unimaginative
holdings. Cos deplores it; Jim views it as fitting and consistent
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with what he bargained for. The exchange gave Jim the opportu-
nity to ask Cos whether a labor court with tenured administra-
tive law judges might be the better way. The answer was a
resounding ‘“no

Second, judges interject themselves at hearings to a substan-
tially greater extent than do arbitrators. We had in mind chiefly
the raising of questions concerning the merits of the case. Cos
and Jim were agreed that such question-asking is widely re-
sented by collective bargaining parties and that arbitrators are
aware of it and therefore tend to be guarded. Judge Greene
allowed that, though normally a listener, he moves in hard when
he perceives that thery is an uneven match between the two
lawyers representing the litigants before him. He linked this to
his overriding desire to come up with the right results. Rich and
I took the stance that sphinx-like arbitration is bad arbitration
and that arbitrators should inquire about anything which they
see as requiring clarification—though they should do it without
motivation of helping one party or the other. Jim holds no great
concern for the differences among arbitrators on the extent to
which they inject themselves, but he prefers arbitrators who are
essentially listeners and he is skeptical as to whether the pure-
motivation distinction is capable of implementation. Cos seems
to prefer positive arbitrators, but he was also heard to mutter,
“I'm not sure I always want you to have all the facts.”

Third, judges are more at liberty to resort to mediation than
are arbitrators. Jim’s view of arbitrators who seek to mediate has
already been given. Here, however, it was his turn to do some
muttering. If I heard him correctly, he said something to the
effect that mediation is OK where he signals for it! Judge Greene
rarely mediates, but confirmed that federal judges are wholly
free to mediate and that some among his colleagues do it rou-
tinely and habitually. Judge Greene also made the observation
that medjation by a judge serving with a jury is one thing, but
that mediation by a judge serving without cne is quite another:
the latter, unlike the former, has to hold concern for becoming
infected with prejudice by virtue of learning things which would
not be part of the trial evidence. Rich is a consummate mediator.
He is likely to resort to mediation, and in more than half-hearted
fashion, whenever he senses an opening for it. The only ques-
tion is whether his sensory antennae are reliable. But he grants
the soundness of Judge Greene’s admonition—which, by defini-
tion, applies to arbitrators. And he heeds it. I am not saying,
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however, that this is necessarily a matter of conformance to
ethical standards. Rich and I are among several arbitrators who
serve on the Foreign Service Grievance Board. There, when one
of his mediation efforts fails, he seems rather delighted in dis-
qualifying himself on grounds of prejudice and letting one of the
rest of us pick up the marbles. Cos favors forceful mediation in
appropriate cases—which, one may gather, is something like
half of them in his practice, He holds the conviction that, both
as a matter of making sense and as a matter of holding down
costs, mediation in arbitration represents true public service.
Here again, however, the nature of his practice needs to be
understood. In many of the cases which come to his office, it is
true not only that there has been no real use of the grievance
procedure—which is tantamount to saying that there have been
no real settlement efforts—but also that the parties do not prop-
erly understand the case until it unfolds at the arbitration hear-
ing. Cos wishes that arbitrators as a wholc were more daring and
resourceful in assuming a mediating role, but, attributing it to
their insecure lot, he does not entertain much hope. As for
myself, true to form, I am somewhere in the middle of all this.
The only thing I am certain of is that I have been accused both
of being a compromiser and of failing to seize the opportunity
for compromise.

Fourth, judges are more firm and precise than arbitrators in
ruling on objections at the hearing. This is partly the result of
the facts that judicial hearings are formally structured, that there
is no question about the applicability of the rules of evidence at
judicial hearings, and that judges are usually better informed
about their cases by the time they commence hearing them than
are arbitrators—so that they are in a better position to rule on
questions of relevance than are arbitrators. But we submit that
tenure versus lack of it plays a substantial role in the willingness
versus the lack of it to make clear and dispositive rulings on
objections raised at the hearing. Arbitrators tend to be skittish
on this score. Judge Greene, by contrast, matter-of-factly said,
“That’s what I'm there for.” He noted, somewhat gleefully, that
he has the power to hold recalcitrant lawyers in contempt or to
declare a mistrial and to move the case to the bottom of the
docket—thereby putting the litigants on notice that theirs will
be a wait of a year or so. He added, however, that he rarely
exercises these powers. It suffices that it is understood that he
possesses them. Rich believes—and has so expressed himself
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elsewhere—that the failure to make clear-cut rulings on objec-
tions raised at the hearing is a common failing among arbitra-
tors. He shudders at the repeated recourse to “I'll take it for
what it’s worth,” believing it to be no disposition at all and
believing it to be bad arbitration because it leaves the parties in
the dark as to what they have to meet or can safely let go. The
problem, in Rich’s opinion, stems from two factors: (1) lack of
knowledge of the rules of evidence, and (2) disinclination to take
a stance that might offend one of the parties. Cos emphatically
agrees with Rich. Jim seems more tolerant and not to have had
bothersome experiences on this score. And my unenviable lot
is to confess that I have never taken a course on the rules of
evidence. I can truthfully say, however, that I have long been
impressed by the proposition, which was laid down by a lawyer-
arbitrator, that: “The more serious danger is not that the arbi-
trator will hear too much irrelevancy, but rather that he will not
hear enough of the relevant.”

Bench Decisions and Opinion-Writing

We discussed three means by which to make rulings: bench
decisions, brief memorandum decisions, and full opinions.

Judge Greene tells us that federal judges are generally with-
out rules which would require them to go with cne route or
another. The sole exception is that findings of fact and conclu-
sions of law have to be stated in civil trials without a jury. With
this exception, federal judges are free to dispose of any case via
any one of the three vehicles—and they freely exercise the
choice. To my surprise, many a case in federal district courts is
disposed of via a bench decision.

I am in tune with Cos on the objectives of speed and economy,
and I have made bench rulings in some cases. But I took the
position in our discussions that most of the cases which I hear
are cases which I want to study and think about before deciding
them and that I would have a hard time working under a system
in which bench decisions are mandated, regardless of the nature
of the evidence and the arguments presented at the hearing.

This led to the discovery that bench decisions in federal dis-
trict courts and bench decisions in arbitration are rather differ-
ent animals. For one thing, the judge, having disposed of pre-
trial motions and having read affidavits, usually knows
something about the case before hearing it. His bench ruling is
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akin to one that an arbitrator might make upon a multiday hear-
ing and with opportunity for study prior to the time at which the
decision is announced. And for another, the judge’s bench rul-
ing and supporting reasons are transcribed, and the judge is
given the opportunity to work on the typed version for polishing
and elaboration purposes. This is particularly pertinent when it
becomes known that the case if going forward on appeal. In-
deed, the judge at this stage has the option of preparing a
full-blown opinion.

We also discussed what has become my favorite vehicle for
accomplishing speed and economy while yet providing the par-
ties with insight into the basis for the decision—to state it other-
wise, while yet providing a means for keeping the arbitrator
honest. This is the memorandum-type of decision which by-
passes a statement of the facts and the parties’ positions and
which addresses both the facts and the arguments directly only
to the extent needed for providing the focal reasoning. There
will, of course, be some variations in this format in accordance
with the nature of the case. But the constant idea is to avoid
elaborate explanations and to keep writing to a minimum.

The upshot of such a memorandum decision is that those who
were at the hearing will understand what has been decided and
why, but that little of informative value will have been provided
for others. Jim, for the reasons already given, does not view the
technique as a useful one. He also noted that he is opposed to
devices for making arbitration quicker and cheaper; he wants
quality and he does not want to encourage expanded recourse
to arbitration. Cos expressed different views on the memoran-
dum type of decision. For one thing, he wondered why I raised
it for discussion and why I felt that resort to the technique
required the parties’ prior consent. By his experience, there is
nothing special about it—meaning that many arbitrators charac-
teristically give him mere three- or four-pagers. For another, he
believes that he has to be a cynic on this score: he has not found
such pieces of work to be accompanied by lower bills. And for
still another, he sees ours as a result-oriented world. He is con-
vinced that this includes his clients and their management coun-
terparts, and he therefore attaches but secondary importance to
either the nature or the length of the opinion. At the same time,
however, he cannot be read as willing to forgo the opinion
altogether, for he says that his irate moments in arbitration
come when he cannot understand how the arbitrator arrived at
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the holding. And he adds, once more with the sort of cynicism
which is wrought by bitter experience, that long opinions do not
necessarily incorporate understandable or persuasive rationale.

For Judge Greene, there seemed to be little usefulness in the
discussion of the memorandum decision. It represents the
equivalent of what he does when he issues a bench decision.

We discussed quality workmanship in opinion-writing. Here,
it seemed to us, the influence of tenure versus the lack of it can
cut both ways. As to the judge, it may be that the lack of appre-
hension as to the litigants’ reaction makes for excellence of
product. As to the arbitrator, it may be that the concern for
survival will be a powerful inducement for striving to achieve the
ingredients of good writing. As a longtime colleague of mine
once cobserved: “This is where we sell ourselves.” We are not
prepared, however, to venture a generalization of superiority in
opinion-writing as between judges and arbitrators. Both in the
end want to Jsass muster with their critics and peers, to borrow
a phrase from one of our excerpts.

The Role of the Advocates

We want to say a brief word about the role of the advocates
in the two forums. We flatly state that advocates with legal
training are needed in court trials. The reason is that court
proceedings are highly systematized and that the litigants them-
selves are not likely to be familiar with such areas as the rules
of evidence, the appropriateness of one claim or another in
relation to the subject matter, the availability of counterclaims,
when and how to make motions, the waiving of an affirmative
defense, and so forth. Judge Greene says that he could not
survive if those before him did not know how to proceed in
accordance with the dictates of the system—that the state of his
docket is such that he cannot take the time to teach nonlawyers.
Arbitration, in these terms, is obviously a different entity. Fur-
ther, arbitration is concerned with a subject matter—namely,
the labor agreement—which represents familiar territory for the
participants. We do not, accordingly, view legal training as a
requisite condition for effective advocacy in arbitration. We
quickly add, however, that ours is a distinction based on particu-
lar skills We are not saying that able advocacy is of less impact

as axiomatic that it matters greatly in both forums that the facts
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be effectively marshaled and that telling arguments be made as
to the proposed application of the facts. ’

Appeals

We want to touch on the area of appeals. The appeals rate
respecting district court decisions is about 20 percent. With
respect to arbitratioen, a distinction must be made between going
to the courts for the purpose of having the arbitration decision
vacated or modified and going to the courts for the purpose of
redress against noncompliance with the arbitration decision.
The former is done by the loser; the latter is done by the winner.
Stated otherwise, whereas the former amounts to the bucking of
the supposed finality of arbitration decisions, the latter, whether
or not of lofty purpose, amounts to siding with that precept.

Cos reports that he flatly refuses overtures by his clients for
the overturning of arbitration decisions. He does so as a matter
of enlightened self-interest—telling his clients that both they
and he have to live with the corps of arbitrators commonly used
in the Baltimore area. As to going to court for enforcement
purposes, Cos reports that he incurred literally no instance in
his first ten years as a practicing lawyer, which are roughly the
ten vears following the T7ilogy, but that he has been averaging
something like two instances per year in recent times. Jim cites
examples of what he views as horror arbitration results and
plaintively expresses the wish for easier access to the courts for
appeal purposes, but he has never gone to court for overt:irning
purposes and he has never refused to comply with an arbiiration
decision.

Rich and I are opposed to easier access to the courts—not, we
trust, to save our hides, but because we are concerned about the
undermining of those grievance procedures, still in the hefty
majority, which state no exception to the rule that arbitration is
final and binding. We think General Motors has it right when it
resignedly says: “Arbitration decisions are final and binding—
some bind more than others.” And what is to be kept in mind
about Jim and Cos is that, though each is doing some lamenting,
neither wants a labor court and neither wants to return to the
days of strikes over grievances. Both are backers of arbitration
as a system which soundly balances the interests of incxpensive-
ness, promptness, and justice.
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The Development of Facts in the Courts and in Arbitration

We single out one further institutional comparison before
closing. There is a significant difference between the two forums
in the manner in which the facts in the case are developed. The
courts are aided by interrogatories and depositions—by truly
exhaustive discovery procedures. This is not to say that the
judge’s lot in finding the facts is easier than that of the arbitra-
tor. Nor is it to say that the court system is the clearly healthier
one. Indeed, Judge Greene holds substantial concern that dis-
covery procedures are getting out of hand and allowing the
richer party to win through administrative harassment. And
abuse from both sides, he tells us, turns into the equivalent of
pleading wars.

But, these pitfalls aside, we think it should be said that most
grievance procedures do not match the courts’ discovery proce-
dures in thoroughness of fact-development and that arbitrators
are more likely than judges to have to contend with paucity of
facts. Further, arbitrators usually have zero knowledge about the
case when they start to hear it and therefore cannot reasonably
be expected to be alert to particular shortcomings in fact-
development while hearing the case. The recognition that par-
ticular factual facets are missing usually hits them on the way
home or when they start to study the case. Rich and I offer no
remedial prescriptions, but we do plead for awareness of the
differences between the courts and arbitration when it comes to
the possession of factual material. And we do venture the com-
ment that we have worked with some parties who are better at
resorting to certified mail to make sure that time limits are being
observed than they are at using the grievance procedure as an
instrument for adequate fact-development.

Conclusion

We return to the twofold conclusion that we stated at the
outset. We think judges and arbitrators are of one cloth when
it comes to the judging process—when it comes to the innumer-
able factors which are at work in the midst of the process and
which somehow are brought into confluence to produce the
decision. But it does not follow that taking a case to a federal
Jjudge is the same thing as taking a case to an arbitrator. As we
have sought to show, the two forums are institutionally distinct
In important ways.
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There is one distinguishing feature which is of fundamental
and ever-present influence. We have not gone into it because it
has been a repeated theme in the annals of the Academy. But
a comparative examination of the kind we have been asked to
undertake should not close without at least making mention of
it. We are referring to the fact of the continuing relationship of
the collective bargaining parties and the contrary posture of the
litigants before the courts. And we think it noteworthy that it was
Judge Greene, the only one among us without labor relations
experience, who spotted and first raised the contrast in our
discussions. The outsider icentified what is perhaps the most
basic ingredient of adjudication in the collective bargaining
sphere.

Clearly, the conduct in adjudication of those who must live
with each other following the adjudication is bound to be very
different from the conduct of those who will be going their
separate ways following it. And the difference inescapably re-
flects itself, in overt as well as subtle ways, in the respective roles
of the arbitrator and the judge. There are collective bargaining
spokesmen who wish it were otherwise—who want, as they say,
Jjudge-like arbitrators. We submit to them that they may be over-
looking the judge’s greater latitude, not to say free-wheeling, in
a number of areas and that they presumably are not prepared
to relinquish the tenet that the arbitrator, as the creature of the
collective bargaining relationship, is to be the parties’ servant.
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WasHINGTON PANEL DISCUSSION

Chairman Valtin: Who wishes to lead off? You have heard a
series of assessments and conclusions. Do you think they are
sound? Do you think they are unsound? Do they vary substan-
tially from your own experience. Who is ready to fire away?

Mr. Ken Schwartz: I represent unions in Los Angeles. I have
a problem in regard to one of the topics, the timing of the
decision from the time you have the arbitration hearing to the
time we get it. We have had situations where we have had a
discharge and we didn’t get the award until almost 12 months
after the discharge occurred. While I understand the problem
with bench decisions, there should be some time limit from the
time you have that hearing to the time you get the arbitrator’s
award. In my conversations with arbitrators, socially, they tell
me that their mind is pretty much made up by the time that
hearing is over, irrespective of the fact that the advocates will file
briefs. We would like to have a situation where no briefs are
required—not only not required, but not permitted-—and the
arbitrator hands a decision down in a period of 30 days after the
hearing,

Mr. Charles Killingsworth: In a couple of umpire situations in
which I operate, I have gotten the parties to agree that in a
discharge case, unless there is something very, very unusual
involved, I will write a letter within one week following the
hearing saying what the decision is going to be. The award is
that the grievance is granted or the grievance is denied. If there
is a back-pay issue, usually I defer a ruling on the back pay, but
at least within one week the man knows whether or not he gets
his job back. The parties have found that perfectly workable.
And even though sometimes the decisions take two or three
months or longer to get out, the decisions are for posterity,
whereas the guy that is out of a job wants to know where he
stands. I don’t see why this system can’t be much more generally
used than it is.

Panel Member Abato: I think what is being discussed now is
Jjust the tip of the iceberg. My experience is that arbitrators may
attempt to have the parties agree to a bench decision or a quick
letter. But in too many cases I have found that management will
not agree, and I am afraid that sometimes it is because the
lawyer wants to write a 50-page brief in a very simple discharge



DEecisioNAL THINKING—WASHINGTON PANEL 225

case. But the real problem here is that the Trilogy’s pronounce-
ment that arbitration should be a quick, efficient, and uncostly
procedure has just not proven to be true. Everybody wants the
experienced arbitrator. We find difficulty in getting a hearing,
forget the length of the decision. We have terrible problems
once you pick an arbitrator in setting a date of hearing because
the arbitrator is so busy, the parties are so busy, or what have
you. So this entire matter of a speedy decision is just one of the
many problems that we have in carrying out the concept of the
Trilogy that arbitration should be a quick and inexpensive proce-
dure. If something isn’t done, we are going to fall from our own
weight, because my experience in recent years is that the courts
are getting to be faster than arbitration and arbitration was
supposed to be the quick way to go.

Far too few arbitrators are willing to risk the wrath in the
future of one party or another by coming down on those parties.
I recently had an arbitrator take the lawyers out in the hall, after
the hearing was all presented and before argument or briefs
were going to be presented, and say, “Gentlemen, I think sus-
pension is merited, but I am not going to sustain the discharge.”
Too few arbitrators will do this. They will charge us for two and
a half days of writing a decision when they already know at the
end of the hearing what they are going to do. I would appreciate
very much if all arbitrators, when they have made up their mind,
which is not unusual in a discharge case, would tell the parties.
After briefs or at any time, if you have made up your mind, you
would do both parties a service by getting it to them as quickly
as possible and giving them the results in any form. But I will
tell you that most arbitrators won’t do it, and most management
attorneys with whom I deal don’t favor it at all. I see nothing
wrong with it. Judges do it for sure.

Mr. William Murphy: I want to add a footnote to the com-
plaint about the delay in rendition of the awards. I simply want
to say that the management and union people do not have to
accept this unconscionable conduct tamely. The Code of Profes-
sional Responsibility sets its face clearly against this delay. If it
is an appointment from one of the agencies, you should file a
complaint with the AAA or FMCS. If it is an Academy member,
you should file a complaint with the Academy. We do the best
we can to police this. We have rejected applicants for member-
ship in this Academy because of compiaints that the parties have
made about delay in rendering awards. So don’t just privately
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grumble to yourselves about it; at least take this action. There
is one other thing, I believe, that might stop this practice to a
large extent if management and union representatives would do
it routinely. That is, adopt a form letter to the arbitrator which
would run something like this: “We have just received your
decision in this case and we note it took you one year to reach
it. One year from the date of this letter, we will send you a check
for your services rendered.”

Panel Member Abato: As a practical matter, when you have an
important case before the arbitrator and management will not
agree to ask that arbitrator how come it is taking so long—
because the truth is that they are not in any hurry for this deci-
sion, for it may have great ramifications and the contract may be
running out within four or six months after we get the decision
—it is pretty hard for one side or the other to start writing letters
to an arbitrator complaining about his decision. Let’s be practi-
cal. We live in a real world. If both parties will do it—"it is taking
too long”’—and we let him know, fine. In a recent case it took
eight months to get a decision—unconscionable, no reason, not
that difficult a case, four hours of hearing. The parties jointly
wrote at least four letters to that arbitrator and finally wrote the
Federal Mediation and Conciliation Service. He finally rendered
a decision, and within one week thereafter I got a panel of
arbitrators with his name on it. So apparently there was nothing
being done to this arbitrator, even as a result of both parties
complaining to the Federal Mediation.

Mr. William Levin: It has frequently occurred to me that there
has not been much of an effort by way of discovery by the parties
before the arbitration. And I am not talking about the expensive,
burdensome kind of discovery that is characteristic of federal
court. I guess I am really talking about a more sophisticated use
of the grievance procedure. But since discovery is such a key
element today in judicial determinations, I am wondering what
the panel talked about in terms of discovery prior to arbitration
hearings.

Panel Member Abato: Discovery by use of the grievance pro-
cedure is what the Supreme Court envisioned in the Trilogy. 1
have to speak from my experience in representing some 60
unions which are mostly smaller, local unions. Contrary to pop-
ular belief, union officials, in my experience, are not omniscient
or omnipotent, One day a truck driver, the next day a union
official; one day a carpenter, the next day a unicn official—not
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educated, not trained, not intellectually enlightened. So that the
utilization of a grievance procedure has to depend upon the
parties who are using it. And the problem is that there just is no
discovery process in the grievance procedure. It is very perfunc-
tory: “Here’s the grievance. We don’t think what you did was
right or fair.” The other side says it was right and fair. Next step:
it finally gets to me after they submit it to arbitration. So I think
that the problem is in the people who utilize it rather than in the
concept that it should be utilized for discovery. This really fits
into something that Ted Jones was talking about today which
really gave me some thought about the arbitrator’s applying
rationality, the likelihood of what happened, the probability of
what happened, and I give you this instance of something that
just happened to me while it is very fresh in my mind.

The grievant was discharged. He was the shop steward. One
of the very important issues in this case was whether, in fact, he
knew about this document, these rules and regulations of the
company which specified that he could be subject to discharge
for this offense. He testified that he did not know of those rules,
and several other employees testified that they did not know of
those rules. On cross-examination, the company attorney
showed a series of grievances which this very shop steward had
handled in which they talked about the company’s rules and
regulations. And the inference was, the direct question to him
was, “How in the world can you expect us to believe that you,
the shop steward, did not know about this document—these
rules and regulations—when, in fact, you must have known?”
And I am sure that the arbitrator bought that argument. In fact,
this almost semi-illiterate shop steward, who had a big mouth
but not a great deal of brains, did not know and never in the
grievance procedure had once asked to see the company’s rules
and regulations which they had relied upon in these various
grievances that he had handled. That’s a fact. I sympathized with
the arbitrator who was applying the laws of likelihood and the
laws of probability and all the other rational laws, but he was
dealing with an irrational human being. I don’t know how you
are going to have discovery in a grievance procedure unless the
people who utilize that procedure are sophisticated enough,
intelligent enough, to have discovery.

It is not at all unusual when we get sued in a civil rights case
or in a failure-to-represent case, and full court discovery comes
about, that we discover things that were never known before by
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either party, who handle grievances every day, about differentia-
tion in discipline, for example, given to one party and another,
because in a hearing of that grievance they didn’t go into that.

So that discovery is marvelous! I don’t like court discovery; I
agree with Judge Greene that it has gotten out of hand and the
rich party prevails. But the discovery has got to be by the in-
dividuals, and as long as you are dealing with human beings in
the grievance procedure, you are never going to have what the
Supreme Court said you should have—that the grievance proce-
dure should be that type of procedure. It just is not possible. We
are stuck with it. As arbitrators you are stuck with it; as attorneys
we are stuck with it. It just doesn’t happen.

(Second Day)

Panel Member Bloch: I must say that I am not much upset
over the prospect of employers or unions going to court with
our awards. I think that, as a matter of labor relations policy and
public policy, it makes sense to make the overturning of an
award very, very difficult, not for the sake of the arbitrators, but
for the sake of the parties. They have made this contractual bed
and now they should lie in it. But the prospect of being over-
turned has never been of much concern to me and, indeed, in
the rare cases, which used to happen more often than they do
now, where you would get, for example, a conflict of Title VII,
I didn’t have the slightest qualms of going ahead and saying,
“Well, your contract says this, and that’s it.” But the prospects
of the court review never really bothered. I think in terms of
keeping arbitrators in line, the sanction of not eating tomorrow
is much more compelling.

Panel Member Abato: I would say that there are arbitrators
who don’t agree with Rich. I just had a case with a very promi-
nent arbitrator where the company refused to comply with his
award and we had to seek enforcement. He was called as a
witness, and on the witness stand he came “this close” to being
held in contempt because he refused to answer the question on
cross-examination of what his process of thinking was with re-
spect to the making of the decision. He had his own lawyer
present, and finally, upon the strong advice of his own lawyer,
he answered the question. But I think he was absolutely right in
terms of being asked to express himself on how he arrived at his
conclusion, what his internal thinking-process was, and I think
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that that may be part of the reason why arbitrators don’t like to
have the courts look into what they do. They are asked some
very difficult questions.

Chairman Valtin: I just don’t know how you can seek reversals
of arbitration decisions where you have agreed in the contract
that the decision shall be final and binding. It seems to me that
what you have to start to do is to write exceptions into the
agreement as to that precept. Else he doth have it both ways.
You are free to overturn on certain groups; so is the other side.
And before you know it, arbitration is a fourth step, with a fifth
step yet to come. I just don’t know how you can get away from
1t,

Mr. William Simkin: Most o1’ my experience, as everybody
knows, has been at so-called permanent arbitration. Under most
continuing arbitration arrangements, over the years dissatisfac-
tions of one kind or another develop, usually on both sides. I
think inadequate use has been made of a device that I would like
to see developed in those relationships: Periodically there would
be a conference set up with a few top people on both sides where
they would take their hair down and in no uncertain terms talk
with the arbitrator about the problem that they saw developing
and the concerns they had about tendencies that he may have.
I do assume a relationship where the parties would be willing to
discuss with each other, as well as with the arbitrator, complaints
that are not identical, to get them on the table, to lay it out in
no uncertain terms so that people know where the problem
areas are.

Mr. Carleton Snow: Did the group have impressions concern-
ing how widely med-arb is used by arbitrators and how the
parties respond to it?

Chairman Valtin: It appears to us likely that judges resort to
it more frequently than do arbitrators.

Panel Member Bloch: We did have some very strong re-
sponses to a willingness of the arbitrator to step in as the media-
tor in the mdst of a session.

Panel Member Vandervoort: You have got to separate just-
cause cases from contract interpretation; just-cause cases are far
less significant. But in matters of contract interpretation, we are
obviously before the arbitrator now because one party or the
other is alleging that the clause means something different than
the other one says it does. I don’t think mediation is appropriate
at all. I think the lines are drawn at that point and the matter has
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to be litigated. So I do not welcome mediation at all in contract
interpretation cases.

Panel Member Abato: I would disagree very sharply, from a
different experience. I find more and more that parties, to avoid
a strike or whatever, leave many things unanswered and deliber-
ately draft language that nobody can understand, hoping either
that the problem will never arise during the course of the agree-
ment or that, if it does, their view will prevail as to what the
language means. I do not find tight-drawn contracts. If the role
of an arbitrator, in contract interpretation and certainly in disci-
pline cases, 1s to fashion a “law of the shop,” his function can
very well be to mediate, to try to get the parties to agree. Media-
tion can be of great service there, especially in the great majority
of contracts where the parties have deferred, for one reason or
another, a resolution of their dispute and drafted language
which nobody can understand.

Panel Member Vandervoort: I couldn’t disagree more here.
He raised something that I am now going to raise with some
trepidation, considering the audience. I listened to Professor
Morris this morning and I found it a little disquieting, because
it seemed to me that he sees the role of the arbitrator, “the
proctor” I think he called it, in essence as one who will, in his
infinite wisdom, fill in the blank spaces in a contract. That fills
me with fear. I have great respect for arbitrators. I work with
them all the time, so this is not meant as a derogatory statement.
But I have never met an arbitrator who really knows enough
about our business that I would be content to have him make a
decision about subcontracting or any other business matter. He
simply doesn’t have the background or the informational base
to do that. We try to write agreements that don’t leave such
great gaping holes. As we live with each agreement, we recog-
nize that it is very imperfect, but I still think it is best for the
parties to work these things out in collective bargaining and for
arbitrators to follow the contract as closely, at least, as they can.

Chairman Valtin: Jim, it is fair to say, though, in the selection
of arbitrators you have managed not to select “proctors.” It
doesn’t really matter what Charlie Morris says or how he charac-
terizes the whole business. The main point remains that the
parties are free to select their own arbitrators and that’s where
it is so different from the judicial system. It is within your peo-
ple’s control, and the control gets well exercised mest of the
time—the kind of arbitrators whom you are paying.
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Panel Member Vandervoort: Certainly that is true. And if we
had bad experience, as we have not had, with an arbitrator who
wandered way outside of the contract, the only recourse we
would have obviously would be to cease to use him.

Mr. Carl Yaller: Judge Greene is attributed as having taken the
position that he is willing to act as a mediator in jury trials, but
not in nonjury trials, for fear that during the negotiation process
certain evidence which would be inadmissible would be pre-
sented before him and thereby contaminate the decision-mak-
ing process. Is that a legitimate concern? Are arbitrators im-
mune, and what percentage and to what extent are advocates in
the negotiating process carriers of that contamination?

Panel Member Abato: I think, to be fair to Judge Greene, that
he also recognizes that some of his colleagues do not have the
hesitation that he has about inserting himself in a nonjury situa-
tion. He made it very clear that he has his own compunctions,
but that others don’t. And in fact, as we all know from practicing
in the federal courts, in a status conference and any other kind
of scheculing conference, judges do, to a great extent, insert
themselves into the process and try to squeeze the parties into
a settlement without any hesitation about their role as a media-
tor or about their role as an enforcer in getting rid of the case.

Panel Member Bloch: It leads to a terribly interesting prob-
lem, though, and particularly in the context of med-arb and in
the context of how far an arbitrator should go in inserting him-
self into the process. And you can highlight the problem with a
series of hypotheticals.

The first one 1s where an individual calls—a number of us
have had this experience. I have had a call at least once from a
union president who said, ““We have a son of a bitch on the West
Coast who has just been fired and we want to make sure he stays
fired. Can you hear the case?” My answer is, “No, I certainly
can’t. And when you call someone else, you might approach it
slightly differently.”

The next set-up is not, perhaps, quite as extreme, and this is
in the context of the arbitration hearmg. You step outside to
meet with the parties and one attorney-—assume again the union:
attorney representing the grievant—says, ‘“We’ve got a bummer
today. I am sorry about this, but we really can’t go anywhere on
settling. You will just have to decide it.” To me it is very clear
that that is an impermissible comment and that the arbitrator
really must make a very stern response to it, including resigning
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from the case. I recognize that that may well be a purist attitude.
But in the context of mediation, does stuff get in that can’t get
in in other ways, and what is the arbitrator’s obligation? That is
a very, very hard issue. and my reaction is that it really has to
depend on what sort of evidence you are talking about.

I think that there does come a point where arbitrators and
Jjudges have become tainted, to the extent that the mediation has
gone so far that they are really kind of hanging it all out and it
had better settle because if it doesn’t settle, you are no longer
in a position to hear the case from an objective standpoint be-
cause the parties have made real, heartfelt concessions to you.

You are now getting what, I guess, Ted Jones might have
called the “honest to God” facts, as opposed to the found facts.
And it seems to me that, yes, there is very reasonably a point
where you are just going to have to step down. That’s a very
difficult judgment call, particularly difficult when you are at a
situation where you know the result for this case which both
parties would be very satisfied with. But it has nothing to do with
the dispute and it all comes about because you have been talking
to them out in the hall,

Chairiman Valtin: You have to recognize the danger is there
even by the mere overture to the arbitrator to step outside and
“Let’s have a look at this.” It could be nothing more than one
side broadly indicating, ‘“Yes, we are ready to compromise this,”
and the other side saying, “Under no circumstances. We think
we have a solid case.” Back we go into the room, and you have
to decide. It is conceivable that that conversation is going to
influence the arbitrator. I don’t think anybody can stand here
and say, “Under no circumstances would that influence me.” If
that’s true, then what you have to decide is whether, by golly,
despite that danger, the situation is such that you take the risk.
But I just don’t think you can say even in thc most cautious way
that there won’t be some prejudice.

Panel Member Abato: I have, again, a problem of the institu-
tionalization of a process caused largely by lawyers.

What I am hearing, and what I am seeing in the arbitration
process every day, is that it is no longer like Justice Douglas
described it; no longer does it serve the purposes which Justice
Douglas said it should serve. In fact, the picking of an arbitrator
is even a game now rather than selecting a ““proctor.” We begin
to shop for the “right’’ arbitrator.

So what we are hearing is that—and I think it is tiwe—we no
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longer have a shaping of a collective bargaining process and
that’s unfortunate because, as I see the role of an arbitrator—
maybe it’s not practical, but it’s the way I would like to see it—
is that he serves a greater function than a trier of facts and a
decider of the particular case presented to him. If he should do
that, then I can see no problems with his attempts at mediation,
and no one should feel bad about it and no one should discredit
him for trying to do it. If the facts of life are that we have gone
too far past that, maybe there ought to be a re-examination of
the Trilogy.

Panel Member Vandervoort: Of course I represent manage-
ment, and it is true that in the overwhelming majority of cases,
the moving party in an arbitration is the union, which means that
I am in a position of defending myself. I am not there to get
anything; I am just there to lose as little as I can lose. Mediation
implies compromise. Half of something is something. So that’s
why I am not very keen on mediation.

Mr. William Simkin: I guess I am renowned as a so-called
mediater-arbitrator. If there are ways that you can get to what
you call the “honest to God” facts of the case, the more the
better, and if there is any way that you can get them that is in
any way sensible, I think you ought to get them. ButI don’t know
how many times people have come to me in discharge cases with
the kind of remark that Rich Bloch mentioned, not so much
before the case is scheduled but during the case, and I have a
favorite remark that 1 pursue: “What’s the matter? Did he run
against you in the last election?” I think if you get a remark in
a discharge case, it is your obligation to find out somehow or
other if that remark is prompted by interunion politics rather
than by the facts of the case.

Panel Member Bloch: What if you do find it was not prompted
by interunion politics and he was dead serious?

Mr. Simkin: Let’s not kid ourselves. In these last few years
unions are taking a high percentage of cases to arbitration whick
they know are losers and should be losers, only because they are
fearful of court procedures. In the old days, the union steward
or union president would say, “Look, brother, you know you
don’t have a case. Forget it.”” They don’t do it very much any
more, and we are getting whole hosts of grievance cases that are
absolutely silly on the merits. Now, most of the time you don’t
need a tipoff. The facts are enough, so that will do the job. T have
said several times that one of the worst sins that an arbitrator
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can commit is to give a union a case, by some means or other,
that they want to lose.

It is not so bad to rule against the union on a case they want
to win. They have got a contract coming up and they can get it
changed in the next contract, if it is a really meritorious case. But
if we give a union a case they really want to lose, and it is
important to the company, it is extremely difficult in the next
negotiation to ever get that case changed because the arbitrator
has ruled. This is a psychological factor whick makes it very
difficult.

Panel Member Bloch: Bill, are you saying that if you heard a
case—let’s take a case where the union was making an excellent
case on the merits in the hearing room, but outside you heard
what you refer o as a tipoff that they really want to lose this—
are you saying that you would take that into consideration and
rule against them?

Mr. Simkin: If it is a contributing factor. If it is an excellent
case on the merits, no. I would conclude that there is something
wrong with the tipoff. But they don’t happen in the excellent
cases. In most cases the tipoff is urinecessary, but once in a while
it helps.

Panel Member Bloch: There is where we do differ absolutely.

Mr. Frank Kramer: With Alcoa, I feel very strongly about the
idea of an arbitrator being a mediator. I would not knowingly
ever hire one if T thought that was what he was going to do. I
recognize that it can vary, perhaps based upon industries. But
if you have a long-standing and a reasonably well-working griev-
ance procedure, it seems to me that what we are talking about
in trying to arrive at some compromise settlement should take
place during that process. I see a marked change between that
point and arbitration. Once I have been unable to resolve it
through negotiation, whether it be discipline or contract, then
I am going to arbitration really to get a final decision, and I don’t
want any mediation at that point. I think that that is a strong
disservice and I really don’t think that an arbitrator can try to
mediate and then arbitrate fairly. If the arbitration process is
viewed by either the local management people or the local union
people as another half-step in the grievance procedure, we just
encourage more and more people to go to arbitration because,
somehow, up there “They are going to mediate and I will get
half a loaf.” I am strongly opposed to any idea that they should
mediate.
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Chairman Valtin: I think over and over again that what we
have run into depends so much on what industry it is and who
the parties are. With General Motors, for example, it is abso-
lutely proscribed, and it is understood. There are other situa-
tions where the contrary is true, and clearly, arbitrators have to
be guided by the environment in which they function.

Mr. Elliott Beitner: The focus of this conference is the deci-
sional thinking of arbitrators and judges as triers of fact. I think,
with that focus in mind, we are really functioning as juries. We
are the triers of fact, and I think it is as unacceptable for an
arbitrator, generally, to attempt to find out what is “really hap-
pening,” or whether you can settle a case, or what each party
wants, as it is for a juror to go out on a cigarette break and
discuss with the attorneys what they really want and what the
Jjury should really do. I have only once acted as a mediator, and
I did that for purely selfish reasons. I walked into a hearing in
a remote Michigan area, knowing that I had to be home that
evening to take my wife out to dinner, and I saw 75 people
waiting to testify. And after the opening statements, it was sug-
gested to me that the union might be technically correct, and if
they were correct, it would cost the company a fortune and the
union wasn’t interested in exacung that fortune. I functioned as
a mediator, settled the thing, was completely precluded from
hearing the case on the merits if the settlement fell through, and
even though I got home for dinner, I vowed never to do it again.
I think it is clearly improper.

Panel Member Bloch: But your impropriety is directly propor-
tional to your social life!

Panel Member Abato: I have this terrible feeling, and as I look
at Dave Feller, who 1s largely responsible for the Trilogy, I am
really having a problem because what I am hearing is that we are
now having a court system. The arbitrator is now functioning as
a judge when he was never presumed to be a judge. He was
presumed to be a “proctor.” What I am hearing here today is
that everybody has fallen into the institutional trap (not every-
one—I have heard some who seem to express what the Trilogy
is all about) and maybe the whole arbitration concept should go
down the drain and we should go back to judges who are proba-
bly much more skilled at being triers of fact and we should
forget about the concept of the Trilogy. I just don’t know what
I am hearing, but I am not hearing the Trilogy.

Mr. David Feller: I don’t think the Trilogy has anything to do
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with it, but I do object to the notion. I have never tried to
mediate, except maybe once at the invitation of the parties. But
I have seen a past president of this Academy attempt to mediate
and then decide the case when it failed. I will tell you the facts
of the case because it underlies what is missing from some of this
discussion. You have a responsibility to a continuing relation-
ship between the parties; you are concerned about the effect this
will have on the continuing relationship of the parties. And
that’s different than a court; that’s a fundamental difference.
And sometimes, facts which are not properiy part of the case are
very important, in terms of the impact of what you do, on the
continuing relationship of the parties. And those facts, which
maybe you shouldn’t know about, come out in this mediation
process, and you say that that contaminates you and you can’t
decide the case because you’ve got to decide only the particular
case.

Tl re’s a Steelworker wildcat in one small section of a plant.
The company does the usual thing—calls up the union, the
district director, and says this is a violation of the contract, get
the people back to work. It is a very hot political situation. And
he says, “Look, today is Wednesday. Why don’t you wait and I
will call a meeting on Monday and I will get them back.” The
company says, “‘No. They have got to get back right away. You
call the meeting now.” He says, “All right, I'll call the meeting
now.” Itis a hot and hostile group. They throw tomatoes at him.
He says they've got to get back to work. They want to take a vote.
He says no, you are not taking a vote on it; you are going back.
They go back. And then there is a notice: they are suspended for
three days, so they can’t go back. Then the whole plant went
down because what happened is that the company had under-
mined the district director. They had put him in a position
where, at the meeting, they had said we will go back next Mon-
day. He said, no, you won’t, you are going back tomorrow. And
they show up and they can’t go to work. Then the leaders get
fired.

Well, some of this began to come out during the hearing.
Now, technically they were fired for going on strike, in plain
violation of the contract. There wasn’t any question about it.
Now the question is, do you sustain the discharge? Well, under
those circumstances, that arbitrator decided that he ought to try
to get the company to settle this and put those people back
because it would greatly damage the relationship between the
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company and the union at the plant and it would have a long-
lasting impact if he did not put them back to work. He tried to
get them to do it. They wouldn’t. He said, “Okay, I am going
to decide the case.” He wrote an opinion that you can’t make any
sense out of at all; none of this stuff about the district director,
of course, is in the opinion. Technically, the opinion is just
crazy. How does he reinstate these people? In fact, he did the
right thing in terms of the relationship of the parties. I think
both parties recognized that.

Now, is that improper or proper? In the technical case—the
record he had before him—there was no way he could not deny
those grievances; but, in fact, denying those grievances would
have done great damage to the relationship between the parties.

Panel Member Bloch: I think that’s an easier question than
asking whether you give it to the union or take it away from the
union in a case they can’t live with than it is with one party
saying, this is one we have got to have. When you are talking
about both parties, surely you can draft an opinion, without
regard to what the rest of the world reads it as doing or saying,
that they can live with. 1 don’t have much of a problem with that.

Mr. Feller: I get the impression that the company made it clear
that they couldn’t live with it. I think the company may have
wanted to sustain the discharge. They refused to agree to put
the people back. The real problem is that what he was looking
at was what this would do to the relationship in that plant in the
future and deciding the case on that basis.

Panel Member Bloch: You surely would be the first to grant
that that is the most inherently dangerous thing an arbitrator
can do—to walk into a situation and say, without regard to what
this thing is really made of, “I have a feeling of what it good for
the parties in the future.” That is just pure disaster.

Mr. Feller: It is dangerous, but not necessarily disastrous.
These are things you do, and I think you should do it rarely and
only when you have a really good sense from a long-term rela-
tionship with the parties. You are right, I quite agree, that it is
a temptation you should resist except in the most compelling
circumstances, but it is one which you should not resist when the
circumstances are really compelling and you really know. Now,
when an ad hoc arbitrator comes in and doesn’t know the parties
and what not, I think it is impossible for him to do it. He can’t
know enough about the relationship.

Panel Member Vandervoort: This is one that really strikes
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home. We don’t know enough of the background, of course,
from what you have told us, but as you described the company’s
actions in that case, it sounded to me like it was not a very smart
move on the part of the company.

Mr. Feller: It was dumb.

Panel Member Vandervoort: But it is very possible that they
had been plagued with wildcat strikes and had decided, as a
matter of policy, that they would take whatever anguish and
whatever pain was involved in order to put a halt to that, and I
don’t really think that an arbitrator has the right to arrogate to
himself that kind of decision.

Mr. Feller: You understand that the problem in the case is not
that you want to come down hard on wildcat strikes. The prob-
lem is that they insisted with the union that the men come back
the next day. Then the district director took the heat and went
out and got them to come back, and when they came back the
next day, then the company wouldn’t let them work. The prob-
lem is what it does to the director and the union and the rela-
tionship the next time there is a wildcat.

Panel Member Vandervoort: I think you ought to let them
worry about that.

Panel Member Bloch: Just to keep it in perspective, it is not
necessary to find mediation an evil in our discussions here. The
fact is that one of the virtues of arbitration, and perhaps a prime
virtue over the court system, is its flexibility—that the parties
can select the arbitrator they want, and that the arbitrator who
will mediate at the drop of a hat with one group of parties will
refrain from it like the plague with the others. That’s the way it
should be.

Mr. Herb Grossman: I don’t have an objection to arbitrators
mediating or looking out for the interests of the parties to pro-
tect them from each other, if that's what the labor agreement
involved says. I have not seen many that require or ask an arbi-
trator to mediate, or that ask an arbitrator to look out for the
interests of the parties because they can’t handle them them-
selves. I think that the relationship of the parties is best handled
by them. They are the ones that are responsible for developing
and maintaining the relationship.

Mr. Simkin: I think we make a little bit of a mistake soinetimes
by calling this mediation in arbitration. It is in a sense, but at
least what I do is not what I normally call mediation. It is a
different kind of function. Broadly speaking, it is finding out in
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every way that is legitimate, and some people might call it il-
legitimate, all the facts of the case and giving due recognition
to the effect of the decision on the relationship of the parties.
But in many cases it is not normal mediaiion. As I said, I don’t
say, “Come now, let us mediate.” This is the worst possible
approach. But to say tiiat you have to sit up there like a piece
of stone and simply listen to a bunch of language and then
withdraw into your high tower and write a decision is, I think,
the worst possible way to arbitrate.

Mr. Feller: If you have a functioning grievance procedure,
then the mediation should take place there, and if you have that
kind of procedure, the greatest mistake in the world would be
to get into mediation in the arbitration process, because then
you undercut the functioning grievance procedures. But in lots
of cases and lots of situations where there is no functioning
grievance procedure, the parties don’t know what the case is
about until they get to arbitration, and those you have to deal
with differently.

Panel Member Abato: What you are doing is making the par-
ties face what they wouldn’t face or couldn’t face at five of
twelve, and in that context you will come out with what the
parties really want, in the final analysis anyway.

Mr. Feller: That’s what I am trying to do.

Panel Member Abato: And, in fact, they will indicate to you
the proper answer to the problem which they should have come
up with at five to twelve but couldn’t. So in a sense you are right:
it may be more fact-development than it is mediation. It is abso-
lutely necessary that an arbitrator do that, but you would be
amazed at how few arbitrators are willing to do it for fear that
they will turn the parties off. They are wrong, but there is that
fear, because of lack of tenure, that they will turn the parties off.
It is rare for an arbitrator to even do what you are talking about.

Mr. Feller: One of the reasons is, of course, that I don’t de-
pend on arbitration for a livelihood; therefore I can do things
that the parties may not like, and I can understand why there are
other people who may not want to do it.



CHAPTER 8

COURTS, ARBITRATORS, AND THE NLRB:
THE NATURE OF THE DEFERRAL BEAST

REGINALD ALLEYNE*

The overlapping concerns of arbitrators, the NLRB, and the
courts on NLRA-related matters are old issues now-—much
debated, much written about, much discussed in journals and
published proceedings of meetings, including some lively dia-
logue at past Academy sessions.!

As is well known, the combination of the NLRB’s Collyer? and
Spielberg® decisions were the debate-precipitators in 1971 and
1955, respectively, and with the exception of the external-law
issue, perhaps no arbitration issues have drawn more print than
these two cases—which raises the question: Is there anything
more to be said about how overlapping NLRB-arbitral-judicial
issues are being and should be handled by the Board, the courts,
and arbitrators?

Ted Jones has reduced speculation on that question to zero
by coming up with the general topic of comparative thought-
processes of arbitrators, judges, and agency members in resolv-
ing common questions of fact, a fascinating topic, filled with
intriguing questions concerning the methodology of decision-

*Member, National Academy of Arbitrators; Professor of Law, University of Califor-
nia, Los Angeles, Calif.

15ee McCulloch, Arbitration and/or the NLRB, in Proceedings of the Sixteenth Annual
Meeting, National Academy of Arbitrators (Washington: BNA Books, 1963), 175; Ord-
man, The Arbitrator and the NLRB, in Proceedings of the Twentieth Annual Meeling,
National Academy of Arbitrators (Washington: BNA Books, 1967), 47; Nash, The NLRB
and Arbitration: Some Impressions of the Practical Effect of the Board's Collyer Policy upon Arbitra-
tors and Arbitration, in Proceedings of the Twenty-Seventh Annual Meeting, National
Academy of Arbitrators (Washington: BNA Books, 1974), 106. Joining issue over the
Collyer controversy are the following: Isaacson and Zifchak, Agency Deferval to Private
Arbitration of Employment Disputes, 73 Col. L.Rev. 1383 (1973); Getman, Collyer Insulated
Wire: A Case of Misplaced Modesty, 49 Ind. L.J. 57 (1973); Schatzki, A Response to Professor
Getman, id., at 76; Zimmer, A Little Bit More on Collyer Insulated Wire, id., at 80; Getman,
Can Collyer and Gardner-Denver Co-Exist? A Postscript, 49 Ind. L.J. 285 (1974).

2Collyer Insulated Wire Co., 192 NLRB 837, 77 LRRM 1931 (1971).

3Spielberg Manufacturing Co., 112 NLRB 1080, 36 LRRM 1152 (1955).
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making at the incipient cerebral level. The topic has strong
Collyer-Spielberg overtones, as would any topic on areas of com-
mon NLRB-arbitral jurisdiction.

I will not cover the ground Howard Block has gone over in
his invocation of the names Llewellyn, Frank, Hutchison, and
other students of the judicial thought-process. My rather pe-
ripheral use of the decision-making-methodology topic sug-
gests that while Collyer and Spielberg are old and familiar cases,
new progeny of Collyer and Spielberg show up all the time to
give us fresh insights into the thinking of NLRB members on
their applicability. Suburban Motor Freight, Inc.,* decided Janu-
ary 8, 1980, is perhaps the Board’s latest Collyer-Spielberg vari-
ant. There the Board determined that it will no longer defer to
an arbitrator’s decision in a discipline case if the unfair prac-
tice issue before the Board was both presented to and consid-
ered by the arbitrator.

Without commenting on the merits of the Board’s conclusion
in Suburban Motor Freight, Inc., the case represents one of many
Board decisions in which the current case “A” overrules an
earlier case “B”" and returns to the status quo ante of case “C.”’5
The case is also a split decision, two to one, with a dissent.
Spielberg was unanimous, but almost every major Board case
applying Collyer or Spielberg is a split decision.6 The history is
familiar and, without recounting it, we know that Collyer survives
now by the slenderest of threads. Board members have come
and gone, and each change in membership threatens Collyer’s
survivability, so narrow is the majority in its favor.” This is a
classic example of how differing and fundamental viewpoints on
the role of arbitration and the Board in respect to how questions

4247 NLRB No, 2, 103 LRRM 1113 (1980).

5Case “A" is Suburban Molor Freight, Inc., ibid; case “B”" is Electronic Reproduction Service
Corp., 213 NLRB 758, 87 LRRM fﬁll (1974); case “C” is Airco Indusirial Gases-Pacific,
195 NLRB 676, 79 LRRM 1497 (1972).

SE.g., Southwestern Bell Telephone Co., 212 NLRB 396, 87 LRRM 1446 (1974); National
Radio, 198 NLRB 527, 80 LRRM 1718 (1972); Joseph T. Ryerson & Sons, Inc., 199 NLRB
461,81 LRRM 1261 {1972); United Aircrafi Corp., 204 NLRB 879, 83 LRRM 1411 (1973);
McClean Trucking Co., 202 NLRB 710 (1973): General American Transporiation Corp., 228
NLRB 810, 94 LRRM 1483 (1977); Roy Robinson Cheurolet, 228 NLRB 828, 94 LRRM
1474 (1977), all of which are prearbitration deferral cases. Some split opinionsa plying
Spielberg are those cited in note 5, supra. In addition, see International Harvester Co., 13

LRB 923, 51 LRRM 1155 (1962), aff'd sub nom. Ramsey v. NLRB, 327 F.2d 784, 55
LRRM 2441 (7th Cir. 1974), cert. den,, 377 U.S. 1003, 56 LRRM 2544 (1964),

70n October 25, 1977, John C. Truesdale was appointed to the NLRB seat left vacant
when Peter D. Walther, a Collyer groponent, resigned. At this writing, Member Trues-
dale’s views on Collyer have not been publicly made known. His vote in favor of not
deferring in prearbitration disputes would overrule Collyer.
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of forum—where cases should be heard and tried—should be
decided.

What kinds of cases spawn these shifting and uncertain
majorities? And what are the characteristics of the Collyer-Spiel-
berg issues that make them so amenable to widely differing view-
points at the Board level? Do the opponents of NLRB deferral
perhaps mistrust arbitrators and the arbitration process?® Or,
do deferral opponents take the more neutral-principled view
that Congress simply never intended that the Board should
decline to hear a class of cases within its jurisdiction, even on the
assumption that arbitration might be a better forum for resolv-
ing the question?—better for the parties (though both parties
might not agree) and better for the Board and its ability to cope
with a constantly rising caseload?

I offer the notion that among the many reasons raised in
opposition to Collyer (and less so to Spielberg) we might add the
view that the Board’s indecision, its shifting majorities, its con-
stant creation and re-creation of exceptions to the general rule
are also reasons for abandoning Collyer’s rule of prearbitration
deferral.

As applied to Collyer-Spielberg deferral, the NLRB’s shifting
majorities and variations on the theme rather distort the ele-
ment of litigation-result predictability that is so valuable an in-
ducer of litigation-avoiding settlements. The Collyer-Spielberg
doctrine may be creating more litigation time than it avoids for
NLRB personnel, arbitrators, and judges. And by “litigation
time,” I mean the sum total of man-hours spent by parties in
deciding whether to litigate, preparing to litigate, litigating, or,
in the case of courts, arbitrators, and NLRB personnel, attempt-
ing to resolve or decide disputes.

I am not suggesting repeal of all general rules of law that are
subject to exceptions. We often gain from a flexible application
of exceptions to an otherwise rigidly applied rule, even at the
expense of some uncertainty of application. But deferral policies
do not fit that mold. Weighing the advantages and disadvan-
tages of a flexible deferral policy against the advantages and

8Sce the discussion of Chairman’ Murphy's opinions in Koy Robinson Chevrolel and
General American Transportation Co., notes 26-40 wnfra, and accompanying text.

9That view is part of the rationale of dissenlinf Members Fanning and Jenkins in
Collyer and its progeny. See, e.g., 192 NLRB at 853.
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disadvantages of an inflexible policy of nondeferral, I believe
the net advantage lies with a policy of nondeferral. The advan-
tage of reducing litigation time should be a paramount concern
in the face of deferral policies with advantages that are mainly
illusory and seriously diluted by the inability of the NLRB to
agree upon the basic ground rules.

What is it about the nature of the deferral issue that so often
prompts new Board members to bring differing points of view
to the Board, and that prompts some old NLRB members to
shift their views, all to the detriment of litigation-result-predict-
ability and reduced litigation time for parties, arbitrators,
courts, and NLRB personnel? Posing the matter in terms of the
allocation of scarce and finite decision-making time, the ques-
tions on the merits of whether employee Doe was discharged
because of union activity, or whether XYZ Corporation illegally
refused to bargain with ABC union, or a union’s picketing was
illegal under the NLRA, are to me more important questions
than the issues of whether and under what circumstances the
NLRB should defer to arbitration.

Implicit in Collyer itself is the premise that the NLRB saves
time by invoking the Collyer principle, that some cases which
would reach the Board without a deferral policy will never reach
the Board because a swift and expert arbitrator will provide a
complete and final remedy for a grievant.!? But does Collyer save
time, as the NLRB suggests, or cost time? Relevant in attempt-
ing to resolve that issue are subsidiary questions concerning the
nature of the common jurisdiction cases subject to deferral poli-
cies and the manner in which they are resolved by arbitration,
NLRB, and judicial processes.

In the beginning, Collyer was applied to any matter of common
concern to arbitrators and the NLRB. Discipline because of
union or concerted activity, a class of cases comprising 70 per-
cent of the NLRB’s caseload,!! concurrently fell within the juris-
diction of an arbitrator interpreting a “just cause’’ clause in an
agreement; certain forms of refusal-to-bargain allegations also
fell within the arbitrator’s as well as the NLRB’s province if, for

10In General American Transportation. Corp., supra note 6, at 819, Members Walther and
Penello %eneralize that arbitration is faster than the Board's piocesses. Their use of
statistical data in support of that view is criticized by this author at note 35 infra.
1140 NLRB Ann. Eep, 215 (1975).
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example, a refusal-to-bargain charge happened arguably to in-
volve a contract term. There were other areas of arbitral-NLRB
Jjurisdictional overlap,!2 but these latter two types of cases domi-
nated the lot.

Before Collyer, and before the NLRB began to think about
deferral, a party filing an NLRB charge had only to consider
whether the charge had arguable merit in alleging a violation of
the NLRA. Immediately following the Collyer case and for six
years thereafter, a party thinking of filing an unfair practice
charge in an NLRB regional office had to consider the following:
(a) whether the unfair practice charge had arguable merit as an
alleged NLRA violation; (b) whether the subject of the unfair
practice charge was arguably a subject covered by the grievance-
arbitration clause of a governing collective bargaining agree-
ment; (c) whether the NLRB would eventually perceive the sub-
Ject of the unfair practice charge as a subject also covered by the
arievance arbitration clause of a governing collective bargaining
agreement and defer on Collyer grounds; and, if so, (d) whether
those persons who in fact control the decision to seek arbitration
might be persuaded to pursue the grievance to arbitration; and,
if so, (e) whether, on reaching the arbitration level of the griev-
ance arbitration process, the arbitrator would decide that the
dispute was arbitrable and decide it on the merits.13

Now, with cases like Roy Robinson Chevrolet* and General Ameri-
can Transportation Corp. 15 on the books, new thinking, and a new
exception to Spielberg, a potential charging party before the
NLRB must consider not only how old law should be applied,
but also the meaning of new deferral law and what possible
changes still newer deferral law might make in the future.

NLRB Collyer proponents assume that arbitration is invariably

124 sampling of cases resemin%{other than Section 8(a)(3) and Section 8(a)(5) Collyer
questions for resolution by the NLRB include: Sheet Metal Workers' International Association,
Local 17 (George Koch Sons, Inc.), 199 NLRB 166, 81 LRRM 1195 (1972) (Section
8(b)(1)(B), fine for violating union rules); Assoriated Press, 199 NLRB 1110, 81 LRRM
15635 (1972) (Section 8(a)(2), dues deductions after checkoff authorizations revoked);
International Brotherhood of Boilermakers, Iron. Shipbuilders, Blacksmiths, Forgers & Helpers
(Bigge Drayage Co.), 197 NLRB 281, 80 LRRM 1382 (1972) (Section 8(e§, “hot cargo™
clause issue).

13In Collyer itself, the contractual time within which to seek arbitration had expired by
the time the NLRB made its decision. See 192 NLRB at 847, 77 LRRM at 1941 (Member
Fanning dissenting). Collyer lproponents discount this as a problem by noting that the
party seeking deferral, usually the respondent employer, must agree to waive arbitrabil-
1ty defenses as a condition of deferral. See Nash, supra note 1, at 138.

Supra note 6,

158upra note 6.
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the swift route.16 They tend to see the extreme time lag in NLRB
dispositions and to compare that with the more expeditious
grievance handling. But why should that comparison be made?
Why not consider the other extreme of a quick disposition by
the NLRB at the regional level, by settlement, withdrawal, or
dismissal, as compared with the long-delayed arbitration case, of
which there are many?17 The NLRB’s implicit assumption that
grievance arbitration is always faster than the NLRB process is
not really valid. Indeed, when the Board is criticized for delay
in case-handling, its time-honored response is a reference to the
small percentage of NLRB filings that reach the Board mem-
bers!8 and the short time in which most remaining cases are
closed through settlements, dismissals, and withdrawals follow-
ing investigation, and without a hearing.!9

The Collyer Board’s easy assumptions concerning the volun-
tary nature of arbitration are also somewhat skewed, in that they
avoid the internal economic and political realities of grievance
arbitration, the problems flowing from a union’s unwillingness

16Supra note 10.

17Almost all annual reports of the Federal Mediation and Conciliation Service show
that the costs of arbitration have increased annually. According to FMCS data, arbitra-
tors’ fees now averagc $830.54 per case, up from $511.06 in 1969. Fed. Med. & Conc.
Serv. Ann. Rep. (1978}, 40. During the éear 1978, the average time between the filing
of a grievance and a request for an FMCS list of arbitrators was 191.1 days. The time
from the hearing date until the date of the arbitrator’s award averaged 32,4 days, down
considerably from an average of 52.2 days in 1977, Thus, the total time from the

rievance to-completion of the arbitration averaged 223.5 days in 1978, which was down
From a high of 268.3 total days in 1977, The figures provided by FMCS ‘do not include
the time from the date the list of arbitrators is requested until the arbitration is held,
This would include the time it takes the FMCS to compile the list and forward it to the
garties, the time required by the parties to select an arbitrator, and the time required

y the parties and the arbitrator to arrive at a mutually agreeable date for the hearing.
I would conservatively place that time at an average of about 60 days. Adding that figure
to the FMCS totals noted above, the total average time from grievance filing to an award
was in the vicinity of 283.5 days in 1978 and 328.3 days in 1&77. Ibid. The data on costs
excludes transcript costs, attorney fees, and other arbitration expenses. FMCS reports
“g:' parties used transcripts in 24.1 percent of FMCS arbitrated cases in 1978. /4, at

18According to annual reports of the NLRB, about 5 percent of unfair-practice filings
reach the Roard members as contested cases. In 1978, 25 percent of the 37,192 unfair-
practice chai zes were closed by settlement or adjustment in advance of a hearing before
an administrative law judge, 33 percent by withdrawal before complaint, and 37 percent
by administrative dismissal. 43 NLRB Ann. Rep. 9 (1978).

9The Board completes its investigation of unfair-practice charges in a median time
of 47 days in investigated cases culminating in the issuance of complaints. 7d., at 11, The
Board's annual reports do not show the median or average time required by regional
offices to dispose of all cases not resulting in 2 hearing %efore an administrative law
Jjudge. The median time for disposing of all such cases is probably roughly in the vicinity
of 47 days. That time, of course, compares more than favorably with the average of 283,5
days required to grieve, complete arbitration proceedings, and receive an award in 1978,
Supra note 17.
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or inability (for economic reasons, for example} to pursue a
grievance to arbiiration; they overlook the numerous means
available to an employer to delay or resist arbitration.20

Given the wide-ranging variables that can influence the deci-
sion to arbitrate and the often difficult objective considerations
that might influence a choice of NLRB over grievance arbitra-
tion and vice versa, that tactical choice should be left to the party
who owns the charge.

I would argue that when presented with a legal choice be-
tween the NLRB and arbitration, a charging party is prompted
to prefer one forum over the other, not so much in anticipation
of a favorable result in one forum, but by a perception that a
result would be more swiftly and efficiently achieved in one
forum than in the other. The equities might fall in favor of the
NLRB ir some instances and in favor of grievance arbitration in
others. But the question, it seems to me, of when the time and
efficiency equities might favor one forum over the other is not
nearly as important as the question of who should resolve that
question, the charging party or the NLRB.

That the choice of an NLRB or arbitration forum is best left
to the charging party in all instances of concurrent NLRB-arbi-
tral jurisdiction 1s more easily perceived when the common ju-
risdiction of the NLRB and arbitration processes is viewed as
part of an interlocking labor-management relations dispute-
resolution scheme in which the interests of a charging party in
the most effective and expeditious resolution of a dispute are at
least as great as, if not greater than, the interests of the NLRB
in managing its caseioad. For even assuming for the sake of
argument that Collyer proponents are correct in their assump-
tion that Collyer reduces the NLRB’s caseload, the NLRB case-
load reduction would generally be at the expense of increased
litigation time for a charging party somewhere in the dispute-
resolution system.2!

20A¢ the Academy’s Twenty-Seventh Annual Meeting, speaker Winn Newman sug-
ffyes(cd that *‘unions may h.ave to choose two of twenty cases they can afford to arbitrate.”
n Proceedings of the Twenty-Seventh Annual Meeting, National Academy of Arbitra-
tors (Washingi{ton: BNA Books, 1974), aL 149.

211f the NLRB itself is splitting two-two-one and three-two it Collyer/Spielberg cases,
many charging Earties can be forgiven for making the incorrect choice of forum, In the
extreme case, charging party can file originally with the NLRB, receive an NLRB deci-
sion to defer (N1), pursue arbitration to completion and receive an adverse decision
from the arbitrator (A), file with the NLRB under Spiclberg, and receive a favorable
decision on grounds of “r;\:})ugnanc " {N2). Obviously, (N1) + (A) 4+ (N2) would
consume more time than (N1) as a decision on the merits. Collyer proponents would
respond that “Charging party should hayve known the Board’s deferral policies and
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Charging parties are surely in a better position than the NLRB
to weigh the pros and cons of the NLRB forum versus the
arbitration forum: they understand where the tactical advan-
tages lie; they understand the economic and political realities of
the grievance-arbitration process, its subtleties, and unwritten
rules. The NLRB, in contrast, is far removed from prearbitra-
tion grievance maneuvering.

I think my notion that, in choosing an NLRB-arbitration com-
mon-jurisdiction forum, a party is seeking an advantage of time
and efficiency, tends to be borne out by the nature of the com-
mon-jurisdiction cases. In that limited class of cases, there are
not enough measurabie differences between the arbitration and
the NLRB forums to forecast a greater likelihood of final-out-
come success in one forum. An attempt to do so would be a
speculative shot in the dark. Intuitively, charging parties are so
aware and thus seek what the NLRB denies them in those in-
stances: a choice of what they perceive as an advantage of time
and efficiency.

We can test some of this by examining the nature of the cases
that are subject to the NLRB’s deferral rule. We can view that
in the context of our conference theme. What are the common
jurisdiction cases? How are they being decided by arbitrators?
How by the NLRB?

We know that tor a period of about six years following Collyer,
the NLRB deferred in virtually all NLRB-arbitration concurrent
jurisdiction cases and that with Roy Robinson Chevrolet?% and Gen-
eral American Transportation Corp. 2® the Board limited its deferral
policy to unilateral-change allegations. Also, Robinson and Gen-
eral American marvelously reveal NLRB members’ perceptions of
how arbitrators decide cases. I think those two cases tend to
illustrate that the NLRB is far removed from the nuts and bolts
of grievance arbitration and that the Board’s erroneous view of
arbitration as a swift, voluntary process that NLRB charging
parties should always use when it is available—despite the
NLRB’s jurisdiction over the subject matter—is really a con-
venient rationalization in support of the Board’s enormous

pursued acbitration as an original forum rather than the NLRB.” But that forces a
potential charging party to arbitrate or attempt to arbitrate any reasor:ably close deferral
case rather than chance the inordinate delay of (N1) + (A) -+ (N2), Thus, the degree
to which Collyer compels arbitration is increased by virtue of a charging party’s having
to err on the side ol arbitration, even in those instances when (N1) alone would consume
less time and require far less in the way of expenditure of money than (A).

22Supra note 6.

238upra note 6.
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and understandable desire to reduce its m~mting caseload.

Roy Robinson and General American were companion cases de-
cided by the NLRB on the same day. Three opinions were filed
in each case: one by Members Fanning and Jenkins, arguing
against all prearbitration deferral;*¢ one by Members Penello
and Walther, in favor of deferral in all “disputes covered by a
collective bargaining agreement and subject to arbitration.
...”"?5 Chairman Murphy cast her vote in favor of deferring in
certain refusal-to-bargain cases and not deferring in discipline
cases.26 Thus, the opinions boiled down to a two-two-one split,
with Chairman Murphy picking up the votes of Members Fan-
ning and Jenkins, to the extent that they would not defer in
discipline cases (since they would not defer in any case), and the
votes of Members Penello and Walther, to the extent that they
would defer in refusal-to-bargain-type cases (since they would
defer in all NLRB-arbitration concurrent jurisdiction cases). In
sum, two sets of Board members agreed partially with Chairman
Murphy’s result; no member agreed with her reasoning in sup-
port of limited deferral.

Chairman Murphy’s opinion states, among other things:

“[I]n cases alleging violations of Section 8(a)(1), 8(a)(3), 8(b)(1)(A),
and 8(b)(2), although arguably also involving a contract violation,
the determinative issue is not whether the conduct is permitted by
the contract, but whether the conduct was unlawfully motivated or
whether it otherwise interfered with, restrained, or coerced em-
ployees in the exercise of the rights guaranteed them by Section 7
of the Act. In these situations, an arbitrator’s resolution of the
contract issue will not dispose of the unfair labor practice allegation.
Nor is the arbitration process suited for resolving employee com-
plaints of discrimination under Section 7.”27

I read in that statement the presupposition that an arbitrator
interpreting a just-cause clause in a collective bargaining agr