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ABSTRACT 

This Executive Summary presents findings from an exploratory study of law and 
practice with respect to the use of fines as a sanction for criminal offenses. 
The principal sources of empirical data are a national telephone survey of admin­
istrators in 126 trial courts in 21 states; site visits, for interviews and ob­
servation, to 38 courts in seven states; and examination of a sample of case rec­
ords in New York City's five limited and five general jurisdiction trial courts. 
The study has also taken account of secondary materials including federal and 
state statutes, appellate court decisions, and books and articles dealing with 
sentencing. Particular attention has been given to the recent experience of 
three Western European countries--Eng1and, Sweden, and West Germany--that use 
fines very extensively as a sentence for criminal offenses. 

The data indicate that patterns of fine utilization in the United States vary 
widely, even within the same state or metropolitan area, as do practices with re­
spect to fine collection and enforcement. Despite this diversity, however, there 
are some common themes. First, fines are widely used as a criminal sanction and 
their use is not confined to traffic offenses and minor ordinance violations. 
Many American courts depend heavily on fines, alone or as the principal component 
of a sentence in which the fine is combined with another sanction. Fines are 
used most extensively in limited jurisdiction courts, but some courts that handle 
only felonies also make considerable use of them. Practitioners who favor broad 
use of the fine note that it is less costly than jailor probation and maintain 
that it can be both a meaningful punishment and an effective deterrent. 

Second, although large amounts of revenue are invo1ved--probab1y well over a 
billion dollars annua11y--very few courts have reliable information on fine uti­
lization and enforcement. Few judges or court administrators have a sound work­
ing knowledge of aggregate fine amounts, collection rates, or the effectiveness 
of particular approaches to enforcement. Development of sound fines management 
information systems could significantly enhance the capacity of courts to use, 
collect, and enforce fines effectively. 

Thirq, while the poverty of offenders is frequently cited as an obstacle to 
broad use of fines, there is evidence that a number of courts frequently impose 
fine sentences upon offenders with limited means and are relatively successful 
in collecting them. Factors associated with high collection rates include lim­
ited use of installment payment plans, allowance of relatively short periods for 
payment of the fine, and strict enforcement policies that include imposition of 
a jail term in the event of default. 

Several Western European countries have adopted sentencing policies that ex­
plicitly make fines the sentence of choice for offenses (including some crimes 
of violence) that would result in jail sentences in many American courts. In 
West Germany, legislation designed to minimize the imposition of custodial terms 
of less than six months has been coupled with adoption of an innovative "day­
fine" system. Based on a Swedish idea, the day-fine system enables fines to be 
set at amounts which reflect the gravity of the offense but also take account of 
the resources of the offender. This has resulted in greater fine use and has 
contributed to a dramatic drop in the number of short-term custodial sentences 
imposed by the courts. The study recommends experimentation with this approach 
in American courts. More generally, the study recommends a fresh look at laws 
and practices affecting the use and enforcement of fines and other monetary sanc­
tions, with a view to development of a more consistent overall approach that will 
(1) provide expanded sentencing options; (2) reduce reliance on short-term jail 
sentences; and (3) better meet the needs of crime victims. 
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FINES IN SENTENCING: A STUDY OF THE USE OF THE FINE 
AS A CRIMINAL SANCTION 

EXECUTIVE SUMMARY 

Sally T. Hillsman 
Joyce L. Sichel 

Barry Mahoney 

I. Introduction 

• 

Sentencing policy in the United States has undergone major changes in re-

cent years, with the introduction in many jurisdictions of sentencing guide-

lines, mandatory minimum sentences, and determinate sentencing schemes of var-

ious types. These changes reflect a trend away from the concept of individu-

alized justice and the concern with rehabilitation that have dominated Ameri-

can sentencing philosophy during most of the twentieth century, and toward an 

emphasis on incapacitation, deterrence, and punishment as explicit policy ob-

jectives. While the full consequences of these shifts in theory and law have 

yet to be determined, one result appears to be a substantial increase in the 

populations of prisons and jails (Bureau of Justice Statistics, 1982; Galvin 

and Polk: 1982). At the same time, however, there has been a growing concern 

with targetting scarce jail and prison space for those offenders who appear to 

be most deserving of it, and a renewed interest in using meaningful alterna-

tives to incarceration. 

Given the limitations on custodial facilities, there is a perceived need 

for a wider range of enforceable sanctions for offenders whose behavior calls 

for more than admonition, but where incarceration may not be necessary or de-

sirable. A number of such sentencing possibilities exist, alone and in combi-

nation, including probation, community service, suspended jailor prison sen-

tence, conditional discharge, restitution, and the fine. The fine 1s one of 
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the oldest, and one of the most widely used of these sanctions, yet very lit-

tIe has been known about the extent to which fines are used as criminal penal-

ties across the many different types of American courts, about how they are 

collected and enforced, or about their real (or perceived) efficacy as sanc-

tions. The objective of the research summarized here has been to help fill 

this large gap in knowledge. Key findings include the following: 

• It is useful and feasible to consider substantially expanding the use 
of fines as a criminal sanction in American courts. 

• While there is considerable scope for broader and more effective use 
of fines, they are already used widely as a criminal sanction in Amer­
ican courts. Limited jurisdiction courts are the heaviest users of 
fines, but some courts that handle only felonies also make surprising­
ly extensive use of them. 

• Fine use in the United States is not confined simply to traffic of­
fenses and minor ordinance violations. On the contrary, it is clear 
that many courts depend quite heavily on fines, alone or as the prin­
cipal component of a sentence in which the fine is combined with 
another sanction, in sentencing criminal defendants for a wide variety 
of offenses including some generally considered serious. Other 
courts, however, use fines only for a narrow range of relatively minor 
offenses. 

• There is a glaring lack of reliable and readily available information 
on fine utilization and enforcement in American courts. Few judges, 
COULt administrators, or other practitioners have a sound working 
knowledge of aggregate fine amounts imposed, collection rates, or the 
effectiveness of particular approaches to enforcement. Development of 
sound fines management information systems could significantly enhance 
the capacity of courts to use, collect, and enforce fines effectively. 

• Although the poverty of offenders is frequently cited as an obstacle 
to broad use of the fine as a sanction, a number of courts regularly 
impose fine sentences upon persons whose financial resources are ex­
tremely limited. The amounts of such fines, and the extent to which 
judges take account of the offender's means in imposing the sentence, 
vary considerably across jurisdictions. 

• Despite the difficulty of obtaining valid and reliable data on fine 
utilization and enforcement, there is evidence that some American 
courts which use fines frequently (and in cases involving defendants 
who are poor) are relatively successful in collecting them. Factors 
that appear associated with high collection rates include limited use 
of installment payment plans, allowance of relatively short periods 
for payment of the fine, and strict enforcement policies that include 
imposition of a jail term in the event of default. 
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• In contrast to the great diversity of practice regarding fine use in 
America, some Western European countries have adopted sentencing poli­
cies that explicitly make fides the sentence of choice for many of­
fenses, including some crimes of violence, that would result in jail 
sentences in many American criminal courts. In Wes t Germany, legisla­
tion designed to minimize the imposition of custodial terms of less 
than six months has been coupled with the adoption of an innovative 
"day-fine" system that enables fines to be set at amounts which re­
flect the gravity of the offense but also takes account of the means 
of the offender. This has resulted in a sharp increase in the propor­
tion of sentences that involve a fine and a dramatic drop in the num­
ber of custodial terms imposed by the courts. 

• It should be possible to adapt the day-fine approach for use in Ameri­
can courts that handle criminal cases. Experimentation with such an 
approach is feasible and should be encouraged. 

The study has been conducted jointly by the Vera Institute of Justice and 

the Institute for Court Management. Given the lack of prior empirical re-

search on fines, the study has been essentially exploratory, focusing on de-

scription of the varied patterns of law and practice with respect to fining 

and upon examination of key policy problems. It has drawn upon three princi-

pal sources of empirical data: a national telephone survey of administrators 

in 126 courts in 21 states; site visits, for interviews and observation, to 38 

courts of varying types in seven states; and an in-depth case record study of 

fine use and collection in Ne~ York City's five limited and five general ju-

risdiction criminal trial courts. It has also taken account of a wide range 

of secondary materials, including federal and state statutes, appellate court 

decisions, and books and articles dealing with sentencing in general and fines 

in particular. Special attention has been given to the recent experience of 

three Western European countries--England, Sweden, and West Germany--that use 

fines very extensively as a criminal sanction. 

This attempt to take a broad view of fining policy and practice has pro-

duced materials having some tmportant limitations. The data collected from 

our varied sources tend to be uneven in their depth and in the extent to which 
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they support generalizations. 
Nevertheless, they make it possible to develop 

. f American law and practice with respect to fining, to 
a general overv~ew 0 

and European approaches to similar issues, 
draw comparisons between American 

d P
otential avenues of policy development. 

and to identify problem areas an 
our central findings with respect to fine 

This Executive Summary discusses 
d principal recommendations for prac-

use, collection, and enforcement, an our 

d~scussion of the findings and rec-
1 k t-bre detailed ... titioners and po icyma ers. 

, Final Report and in ten working 
ommendations can be found in the pr'oject s 

. t * papers prepared during the course of the proJec • 

II. Use of the Fine as a Sanction 

A. Contrasting Perspectives on Fine Use 
American and Western European theory 

There is a striking contrast between 

the use of the fine as a criminal sentence. 
with respect to 

In the United 

. .n Sentencing: A study of the Use of 
* The Final Report, ent:tled Fi~e~l ~ T. Hillsman, Joyce L. Sichel, and 

the Fine as a Criminal Sanct~on, by a. Y I Institute of Justice (1984). The 
Barry Mahoney, is published by the Nat10n~oO ages of material, have been com­
ten working papers, which encompasshsomeh thePNational Criminal Justice Refer­
piled into five volumes available t r~u~ustice. The first volume contains 
ence Service and the Vera Institute 0 iew of the American State Stat-
Working Papers #1-#3, which report on ourLrevRel~ting to Fine Use (all by 
utes, Model Codes, and Federal ~tat~~~~rn a;aperQ#4 on the Case Law and Con-
Joyce L. Sichel); it also conta~ns Fi !nd Costs (by Alice Dawson); and 
stitutional Problems in Defaul~ o~ un~~ d States Fine Literature (by Ida Zam­
Working Paper #5, the Review 0 t e dn ~ me autl"'ored by Barry Mahoney, Roger 
ist and Joyce L. Sichel). The secon vo ~ , #6 'on the Use of Fines as a 
Hanson, and Marlene Thornton, is Work~gLo~~~rTrial Courts: Findings from a 
Criminal Sanction in American State a The third volume is Working Paper 
Survey of Clerks and Court Administrator~·e of Fines in the New York City 
#7, Ida Zamist's empirical study.of ~heki~g Papers #8 and #9 which report on 
Courts. The fourth volume conta~ns or d· U S District Court Fine Im-
Visits to Selected State and Local court~ a~o ~~ L: ~ichel. The fifth and 
position and Collection Practices, both y Y Fines in Europe by Silvia S. G. 
final volume is Working Paper #10, a report on 

Casale. 
- 4 -
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States during most of the twentieth century, scholarly thought and legislative 

policy have tended to discourage broad use of the fine, except for minor of-

fenses and crimes involving pecuniary gain. To a ~ignificant extent, this 

negative view of the fine has been based on a feeling that, as one federal 

commission report phrased it, "Fines do not have affirmative rehabilitative 

value" (National Commission on Reform of Federal Criminal Law, 1971: 296). 

Although rehabilitation now occupies a much less prominent place among sen-

tencing goals than it did 10-20 years ago, fines have not become recognized as 

an effective form of punishment or as a potential alternative to incarcera-

tiona Sentencing statutes passed by American states in recent years have gen-

erally attempted to establish longer prison terms and provide for mandatory 

minimum periods of incarceration, but have seldom sought to increase fine 

ceilings, strengthen fine enforcement practices, or address the difficult 

problem of imposing meaningful (and enforceable) monetary sanctions upon of-

fenders with limited means. Even when monetary penalties have been written 

into law, they have usually been intended for use as supplements to other sen-

tences, and the emphasis has been more on restitution than on fines. 

By contrast, legislators and other policymakers in Britain, Sweden, and 

West Germany have taken a more affirmative stance with respect to the use of 

fines as criminal penalties. Broad use of fines has become explicit national 

policy in these countries, with the express aim of reducing reliance upon 

short-terffi custodial sentences. About two-thirds of all offenders sentenced 

for crimes against a person in West Germany are fined, as are about half of 

all such offenders in England and Sweden. The fine is the sentence of choice 

for most criminal offenses and the primary alternative to short-term incarcer-

ation in the criminal justice systems of each of these countries. Further-
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more, its use as an alternative has been increasing steadily--most dramatical-

ly in West Germany--over the past 15 years. 

The emphasis upon use of the fine in Western Europe springs from a clear 

objective of sentencing policy: punishment of the offender. Fines are re-

garded as "unequivocally punitive" (Morgan and Bowles, 1981: 203). It is also 

thought that they may have some deterrent value and that they are less likely 

to produce harmful effects on subsequent behavior than is a jailor prison 

sentence (id.; also Harris, 1980: 10, M::Klintock, 1963: 173; Softley, 1977: 

7-9) • 

American practitioners interviewed during this study presented a wide 

range of views on the desirability of using the fine as a sanction. Not sur-

prisingly, most of the respondents in state general jurisdiction courts that 

handle only felony cases tend to take a negative view of the fine's effective-

ness as a sanction in the types of cases they deal with. Judges and other 

practitioners in these courts typically feel that fines do not have sufficient 

deterrent effect on defendants convicted of crimes of violence. They also 

tend to believe that felony defendants are generally too poor to pay fines of 

sufficient magnitude to reflect the severity of their offenses. However, 

these views are not universally held. There are a few jurisdictions in which 

fines are viewed as an appropriate penalty for many serious offenses, particu-

larly when imposed in combination with probation or a suspended jailor prison 

sentence. Personnel in this group of upper-level courts express the view that 

even relatively poor defendants can pay, and do pay, especially when their be-

havior is monitored. They also tend to believe that this sentencing approach 
J 

represents a deterrent as well as a punishment. As more than one respondent 

put it, "when you hit the pocketbook, you hit home." 

- 6 -

Among practitioners in American limited jurisdiction courts, the view 

that a fine can be a meaningful punishment and an effective deterrent is much 

more common. But even lower court practitioners who feel that the fine has 

the potential to achieve these sentencing objectives often express ambivalence 

about its application. This stems from two widespread perceptions: (1) that 

many offenders cannot pay more than a token fine amount because of their pov-

erty; and (2) that most fines, even relatively small ones, are not routinely 

collected by the courts. Although these are assumptions that remain untested 

empirically (and are contradicted by some of the data from this study; see be-

low, pp. 24-25), they hold sway among practitioners in many courts and con-

tribute to perpetuating the notion that the fine is a weak sanction. 

B. Frequency of Fine Use 

Patterns of fine use vary widely from court to court even within the same 

state or metropolitan area, as do practices with respect to collection and en-

forcement. There are, however, some clear themes with respect to use that 

emerge from the data we have gathered. 

First, it is apparent that practices with respect to fining tend to be 

consistent with attitudes toward the efficacy of the fine as a sanction. 

Thus, fines tend to be used relatively rarely in most felony-only courts. As 

Table 1 shows, respondents in 15 of the 24 felony-only courts contacted in our 

telephone survey (63%) indicated that they seldom or never use fines. These 

responses are consistent with data from our sample of case records in New York 

City's general jurisdiction trial courts, where it appears that fines are used 

,< 
in fewer than five percent of the sentences imposed (Zamist, 1982). Similar-

ly, Eisenstein and Jacob report that fines represented less than five percent 

- 7 -
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of the sentences imposed on convicted felony defendants in their samples of 

cases in Detroit, Baltimore, and Chicago (1977: 274). 

Interestingly, however, Table 1 also shows five respondents from felony-

only courts reporting that fines are used in most cases in their courts. This 

suggests that there are exceptions to the general practice of rarely using 

fines in felony cases, and raises the possibility that there may be more room 

for expanded use of fines in at least some felony cases than is generally 

thought feasible. This possibility is reinforced by Gillespie's findings that 

in two Illinois counties 20 and 25 percent of the felony defendants receiving 

either a conditional discharge or a court or probation supervision sentence 

were sentenced to a fine, most often in combination with probation (1982: 

11-12) • 

In limited jurisdiction courts, where practitioners tend to have appre-

ciably more favorable views toward the fine as a sanction, fines appear to be 

the predominant sanction. Table 1 shows that 19 of the 74 telephone survey 

respondents in limited jurisdiction courts (26%) said that their courts use 

fines in all or virtually all cases excluding parking and routine traffic mat-

terse An additional 38 respondents (51%) reported that their courts use 

fines in most of these cases; only 7 (9%) reported that they seldom used 

them. 

The heavy fine use reported by these respondents in cases other than 

parking and routine traffic matters is consistent with data found in the few 

other recent studies that have dealt with the sentencing process in misde-

meanor courts (e.g., Feeley, 1979; Ryan, 1980; Ragona and Ryan, 1983). Our 

own examination of case records in the New York City Criminal Court indicates 

that the fine is used less frequently in. that court than in some other misde-

meanor courts, but it is nonetheless the court's most commonly used sanction. 

- 8 -
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Analysis of a sample of 1,945 sentences imposed in cases that had been ini-

tiated by an arrest shows that, on a citywide basis, fines make up 31% of the 

sentences in these cases (see Table 2). The frequency of use varies consid-

erably from county to county, ranging from 21% in New York County (Manhattan) 

to 50% in Queens County and 52% in Richmond (Staten Island) (Zamist, 1982). 

These findings highlight a second theme with respect to fine use: the 

fine is used very widely as a sanction in American criminal courts--far more 

extensively than was generally thought to be the case. It is possible that 

the very limited use of fines in most general jusrisdiction courts (which, 

until very recently, had been the main focus of attention from researchers 

and legal scholars) has encouraged the widely prevailing notion that fines in 

American courts are almost exclusively restricted to routine traffic cases 

and relatively minor criminal offenses. The telephone survey and collateral 

data clearly suggest much broader use--mainly in the lower courts, but also 

in a small proportion of felony courts. Direct comparisons with countries 

such as England, Sweden, and West Germany are extremely difficult because of 

the diversity of American structure and practice and the lack of any truly 

national data for the U.S. However, our data indicate that differences 

in the extent to which the fine is utilized as a sanction in the United States 

vis-a-vis Western Europe may not be as great as some have thought. 

C. Types of Offenses for Which Fines are Used 

Table 3, based upon data from a sample of case records in the New York 

City Criminal Court, shows that fines are used in New York City with consider-

able frequency for a wide variety of misdemeanors. Conviction charges result-

ing in fine sentences include driving while intoxicated (DWI), reckless driv-

ing, gambling, disorderly conduct, loitering, possession and sale of con-
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trolled substances, lesser degrees of assault and theft, and criminal tres-

pass. It should be noted that many of the misdemeanor cases that resulted in 

fines in New York City were not defined as trivial by either the police or the 

prosecutors. Forty-seven percent of the misdemeanor convictions that resulted 

in a fine in Bronx County had originally entered the court as a felony charge 

(after initial screening by the District Attorney's Office), as had 51 percent 

of the misdemeanor convictions in Kings County and 13 percent in New York 

County (Zamist, 1982: 80). 

The data from New York City, which reflect considerable diversity in the 

treatment of similar offenses from county to county within the city,* show 

patterns similar to those found from the telephone survey of court administra-

tors. Table 4, which summarizes answers to an open-ended question asking sur-

vey respondents to indicate the types of offenses for which fines are commonly 

used in their courts, helps provide a sense of the kinds of cases in which 

fines are imposed by different courts. Perhaps the most striking thing about 

this table is the wide range of offenses for which fines are reported to be 

commonly used in the 126 surveyed courts. It is clear that relatively serious 

motor vehicle offenses (e.g., driving while intoxicated (DWI), reckless driv-

ing), which may enter the courts either as misdemeanors or felonies, are often 

* As Table 3 indicates, approximately 40% of the Criminal Court sen­
tences for disorderly conduct/loitering and for drug-related offenses involved 
fines, as did about two-thirds of th~ gambling convictions and a quarter of 
the assault convictions. There is, however, considerable variability from 
county to county. For example, only 13 .9% of the pros titution convictions in 
New York County (~anhattan) resulted in a fine, compared to 35.9% in Kings 
County (Brooklyn) and 86.7% in the Bronx. The use of fines in assault cases 
ranged from less than 10% (1 of 12 cases in Kings County) to 60% (3 of 5 cases 
in Queens County). Whereas all the gambling convictions in the other counties 
resulted in fines, only about half the gambling offenders in New York County 
were fined (Zamist, Working Paper 117, 1982: 82-86). This diversity probably 
reflects, inter alia, differences in the nature and seriousness of the behav­
ior ~lithin the same offense category, the socio-economic status of the defend­
ants, and the political environments of the counties. 
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dealt with by fines. So also are the variety of behaviors that comprise dis-

orderly conduct/breach of the peace offenses, drug-related offenses (sale and 

possession), some thefts, and assaults. In each of these categories except 

for DWI (where almost two-thirds of the courts report commonly using fines), 

almost a third of all the courts report that fines are commonly used. 

D. Forms of Fine Sentences: The Fine Alone and in Combination with 
Other Sanctions 

One of the important ways in which fine use varies across courts is in 

the extent to which fines are imposed in combination with other sanctions.* 

IThe use of a fine together with another sanction (or set of sanctions) obvi-

ously affects the severity of the overall sanction, and may also have a bear-

ing on the effectiveness of fine collection and enforcement. In our telephone 

contacts and site visits, we encountered a wide range of practices with re-

spect to imposing sentences that included a fine, of which the following are 

illustrative: 

• Fine plus jailor prison term. In this type of sentence, the fine is 
essentially an added punishment, often used to deprive an offender of 
illegal gains. This combination is fairly common in cases involving 
fraud, corruption, other types of white collar crime, and large-scale 
sale of narcotics. 

* The diversity of practice with respect to use of the fine in combina­
tion \oJith other sanctions is illustrated by the findings of Ragona and his 
colleagues in their study of three miscemeanor courts that used fines very ex­
tensively (1981: 7-8). In two of the courts (Tacoma and Mankato) fines were 
used in combination with other sanctions in less than 10% of all sentences. 
In Austin, however, such combination sentences accounted for 71.2% of all sen­
tences; fines alone were imposed in only 6.8% of the cases in which defendants 
were convicted. Ryan's data from Columbus also pictures a court that makes 
extensive use of fines in combination with other sanctions: in criminal cases 
in that court, one defendant in five is both fined and incarcerated, and in 
traffic cases half of all defendants receive sentences that involve some com­
bination of fines, incarcerations, suspension of the driver's licence, and at­
tendance at special programs for drivers who drink (1980: 99). In New York 
City's Criminal Court, fines are rarely combined with other sanctions (see Ta­
ble 2) and the same appears to be true in New Haven (Feeley, 1979: 137-139). 
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• Fine plus probation. This combination is commonly used in some south­
ern states and in many federal courts, particularly in relatively se­
rious cases that involve steep fines. The probation department acts 
as the fine collection agent, and periodic meetings of the offender 
and the probation officer provide a means of monitoring payments. 
Payment of the fine is often made a condition of probation, and non­
payment thus becomes grounds for revoking probation. 

• Fine plus suspended jailor 'prison term. In this situation, the fine 
is usually the principal sanction. The length of the jailor prison 
term may indicate the seriousness with which the judge views the of­
fense; suspension of it (usually on condition that the fine is paid by 
a certain date) provides an incentive for timely payment of the fine. 

• Fine or jail alternative. This is the traditional "$30 or 30 days" 
type of sentence. In some jurisdictions, a dollars-to-days ratio is 
established by statute; elsewhere it is up to the judge to establish 
the alternative. While in some sense the "choice" of penalty is left 
to the ~efendant, this type of sentence is usually meant to be a fine 
and the jail "alternative" serves mainly as an enforcement device to 
be employed by the court only if necessary. 

• Fine alone, partially suspended. Like the suspended jail sentence, 
the partially suspended fine appears to be aimed mainly at ellcouraging 
prompt payment of the net fine amount. 

• Fine alone. Although some courts often use fines in combination with 
other sanctions, others do not. The "stand-alone" fine is clearly the 
most frequently employed type of sanction in a great many limited ju­
risdiction courts. 

The differences in the ways fines are used in combination with other 

sanctions appear to reflect a variety of factors, including the types of 

charges involved, the extent to which jail and probation resources are avail-

able, statutory limitations, and judges' objectives in imposing sentences. In 

some jurisdictions, for example, certain types of offenses are punishable only 

by fine (e.g., many ordinance and traffic violations), while other offenses 

may not be punishable by fine at all (e.g., certain felonies or in repeat fel-

ony offender cases). Additionally, the more a judge is aware of (and con-

cerned about) collection and enforcement, the more likely he may be to impose 

a fine in combination with another sanction in a fashion designed to encourage 

payment. 
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E. Fine Amounts 

Most state penal codes establish dollar ceilings on fine amounts for par­

ticular offenses or classes of offenses defined by their seriousness, but 

these ceilings vary dramatically from state to state. For example, Arizona, 

the state authorizing the highest fines, provides for a $1,000 fine maximum 

for disorderly conduct, a $150,000 fine maximum for auto theft, a $172,500 

fine maximum for sale or possession of a narcotic drug by an individual, and a 

$1,000,000 fine ceiling for a felony committed by a corporation. By contrast, 

Vermont has fine maxima of $500 for disorderly conduct, $500 for auto theft, 

and $1,000 for possession of a large amount of a narcotic drug. It has no 

special provisions for corporate defendants. 

In practice, trial judges set most fines at amounts well below the statu­

tory maximum for the offense. Feeley (1979) calls attention to the low fines, 

as well as to the few jail sentences, imposed on convicted defendants in New 

Raven's Court of Common Pleas as examples of how judges in misdemeanor courts 

tend to be lenient in sentencing. While jailing seems more frequent in New 

York City than in New Raven (compare Table 2 with Feeley, p. 138), fines in 

the New York City Criminal Court are also low. The median fine amount for 

1 f t W S $75 Tile mean fl.·ne amount was sentences in our samp e 0 arres cases a • 

$106, reflecting a small number of re~atively high fines; only 20% of the 

cases involved fines greater than the mean. Nevertheless, as Table 5 shows, 

the "going rate" for particular charges varies considerably fr om court to 

court within the city. 

Outside New Raven and New York, fine amounts vary widely in the lower 

courts. Although data on fine amounts are not readily available from courts 

themselves, it appears that substantially higher fines are commonly imposed 

in some limited jurisdiction courts. Our interviews and examination of court 
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records in Georgia, for example, suggest that despite the poverty of most de-

$250 i l' 981 In Fulton County (Atlanta), fendants, many fines were above ,n • 

to be Considered a "low fine" for a misdemeanor. $250 appears 

F. Setting Fine Amounts 

Most criminal court defendants are poor, but some are not. The heart of 

h f the fine as a sanction, is how to set the problem, with respect to t e use 0 

fine amounts at a level which will reflect the seriousness of an offense yet 

f h ff d to pay Courts vary widely in how also be within the ability 0 teo en er • 

bl One approach is to use a kind of "tariff" sys-they deal with this pro em. 

tem. The judges who follow this approach make sentencing judgments more or 

less across the board for defendants conv:i.cted of particular offenses, after 

developing a presumption about their "typical" defendantt' degree of poverty 

and the fine amount most are likely to be able to pay. Similar offenses re-

suIt in fines of similar amounts and little or no inquiry i~ made into the fi­

nancial situation of individual defendants. For instance, the presumption 

seems to be that few defendants have money to among many New York City judges 

no one will be able to pay a substantial fine. pay fines' and. that almost 

amounts of most of the fines they impose in Criminal Therefore, they limit the 

11 i f 1 S In Contrast, some courts Court and seldom use fines at a n e ony case • 

1 i f 1 a es They tend to assume visited in Georgia use fines extensive y n e ony c s • 

1 b bl to pay Substantial fines and to that defendants, however poor, wil e a e 

make restitution payments as well, if given the duration of a probation sen-

i ffi t do so Only when default tence to pay and pressure from pro bat on 0 cers 0 . • 

occurs do they seem to consider seriously the offender's actual ability to 

pay. 
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At the other end of the spectrum, some judges inquire carefully into the 

economic situations of convicted defendants for whom a fine is a possible sen-

tence. This approach is consistent with the ability-to-pay concept that has 

been incorporated into many state statutes. For example, New Jersey's stat-

utes provide that: 

In determining the amount and method of payment of a fine, the court 
shall consider the financial resources of the defendant and the nature of 
the burden that its payment will impose (New Jersey Revised Statutes, 
2C-44-2) • 

This statutory directive is followed by judges who ask offenders questions 

about the reality of their day-to-day living. For example, one judge in the 

Newark Municipal Court typically asks defendants such questions as: "Do you 

have a car? Do you buy gas? Do you smoke?" 

Many of the judges interviewed during this study, when asked how they de-

termined whether a defendant would be likely to pay a fine, tended to talk 

about a "feel" for the individual defendant's financial condition based on 

whether he was working, his age, his personal appearance, and his address of 

residence. Some of them would ask the defendant what he could afford (some-

times directly and sometimes through the defense at'torney) and would then 

tailor the fine to that amount. And when court papers showed that a defendant 

failed to raise even a low bail, judges sometimes used this information as a 

basis for setting a low fine. Especially if the offense was minor and the 

fine set was relatively small, judges appeared to be comfortable with these 

"soft data." When they were contemplating a high fine or restitution in a 

more major case, they would be more likely to rely on presentence reports pre-

pared by probation staffs. 

The principal problem with a tariff system is that its impacts upon de-

fendants convicted of similar offenses can be grossly inequitable. Some 
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poverty-stricken def~ndants are fined more than they can possibly pay, while 

some ;elatively affluent defendants are given fines that are meaningless as 

punishment. Both results undermine the fine's effectiveness as a sanction. 

But an approach centered on the defendant's ability to pay also has conceptual 

and practical difficulties. If poor defendants are given very low fines (and 

no other punishment), there is a risk that the public will perceive such sen­

tences as unduly lenient. On the other hand, if a judge's inquiry into the 

defendant's ability to pay indicates that the defendant is seriously impover-

ished, the sentencing decision may be jail instead of a fine. 

Data from Western European countries, as well as our own findings on the 

rather widespread use of fines in American courts, suggest that in fact the 

u-reover, there is evidence that a high poor are being fined in many courts. ~u 

proportion of these offenders--on both sides of the Atlantic--are paying their 

fines. It seems apparent that some degree of poverty does not necessarily 

preclude imposition of a fine or payment of it, but there is an obvious need 

to develop effective ways of tailoring fines to both the seriousness of the 

offense and the financial circumstances of the offender. 

G. Day-Fine SyStems: Reconciling Consistency and Equity 

The "day-fine" is a Swedish innovation which is now also firmly en­

trenched in West German sentencing practice. It is designed to enable a sen-

tencing judge to impose a level of punishment which is commensurate to the 

seriousness of the offense and the prior record of the offender, while at the 

same time taking account of his or her PQverty or affluence. 

In a day-fine system, the amount of the fine is established in two 

stages. The first involves setting of the number of units of punishment to 

be imposed, taking account of the seriousness of the offense (and perhaps the 
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defendant's prior history, too), but without regard to the means of the of-

fender. In the second stage, the monetary value of each unit of punishment is 

set in light of information about the offender's financial circumstances. 

Thus, at least theoretically, the degree of punishment should be in proportion 

to the gravity of the offense, and roughly equivalent (in terms of severity of 

impact on the individual) across defendants of differing means. 

In both Sweden and West Germany, the problem of assessing offenders' 

means has generally been dealt with by relying on offenders' self-reports of 

their employment and financial circumstances. In Sweden, veracity is encour-

aged by the fact that police and courts can have access to income tax state-

ments. In West Germany (as in England and the U.S.), this method of checking 

accuracy is not available, but German courts do not seem to feel the need for 

a stringent means test. "Soft" data can be elicited by questioning the de-

fendant in court, and when a very high fine is a realistic possibility some 

information can be obtained from banks. 

In West Germany, the day-fine system was adopted at about the same time 

that legislation was enacted providing that custodial terms of less than six 

months were to be replaced by fines or probation in all but exceptional cases. 

Together, these innovations appear to have produced significant changes in 

sentencing patterns. As Table 6 shows, more than 113,000 sentences to custo­

dial terms of less than six months were imposed by West German courts in 1968, 

the year before the legislation was passed. By 19 i'6, this number had dropped 

to less than 11,000 (1.8% of all sentences). During the same period, the pro-

portion of fine sentences rose from 63% of the total to 83%. 
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III. Collection and Enforcement 

The potential efficacy of the fine as a criminal sanction depends in 

large measure upon the ability of some appropriate authority (usually the 

court or probation service but sometimes another agency such as the police, 

the sheriff's department, or local tax office) to collect the fine. If the 

fine cannot be collected--if offenders can for practical purposes ignore the 

imposition of a fine--then its use as a penalty becomes at best an empty ges-

ture. On the other hand, if fine collection is taken seriously, and if re-

sponses to default are effective, offenders must either pay their fines or 

suffer more serious consequences. Then the fine may have real meaning as pun-

ishment, and perhaps as a deterrent as well. In addition, success in fine 

collection may have an impact on utilization. If judges believe that fines 

are being collected, they may be more inclined to use them (and to consider 

~ore extensive use) than if they believe offenders ignore them with impunity. 

Fine collection practices may also have an important bearing on the suc-

cess or failure of other sentencing alternatives that have an economic impact 

on defendants. For example, although the ultimate beneficiary of a restitu-

tion order, "penalty assessment," or court costs may be different from the 

recipient of fine revenue, the practical problems of collection and enforce-

ment are similar to those involving fines. Indeed, the administrative mechan-

ics are often exactly the same. A court or other government agency that does 

a poor job of collecting and enforcing fines is not likely to do a better job 

of collecting restitution payments or court costs. Thus, improving our under-

standing of fine collection techniques and approaches should be helpful in 

enhancing the utility of all economic sanctions. 
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A. Amount Involved 

Fines are a big business for American courts. Our telephone survey 

reached only a small fraction of the state and local trial courts in the Uni-

ted States, but the amount collected in these courts alone is very substan­

tial. A total of about $110,000,000 was reported to have been collected in a 

single year in the 106 survey courts where respondents knew (or could esti­

mate) the amount collected. Projec~ing from these reports, we estimate that 

the annual total is well over a billion dollars and may well exceed two 

billion--especially if we include other monetary penalties collected. In 

terms of total amounts collected, municipal courts are far ahead of other 

courts. One court alone--the Los Angeles MuniCipal Court--reported collecting 

over $15,000,000 in 1981. 

B. Collection Rates 

To what extent are fines imposed but not collected? What is the gap be­

tween what should be collected, under optimum collection practices, and what 

is actually collected? This is obviously an important question for assessing 

poliCies involving the use of fines and other economic sanctions. However, 

very few courts can provide the requisite information. Although courts main­

tain records on payments in individual cases, they seldom keep aggregate data 

on fines imposed and fines collected. Generally their record-keeping systems 

do not even enable this information to be readily compil~d when requested. 

Only 15 of the 126 courts contacted in our telephone survey could report the 

total dollar amount of fines imposed in the court's most recent fiscal year. 

In most jurisdictions, it is necessary to analyze individual case records 

in order to obtain reliable data on the extent to which fines imposed are ac­

tually collected. Undertaking this type of examination for our sample of 
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arrest cases in the New York City Criminal Court, we found that even with only 

minimal enforcement effort this major urban court system manages to collect 

three-quarters of the money it has imposed in fines within one year of sen-

tencing (Table 7)~ Of those fined, 19% paid on the day of sentence and 

another 48% paid in full within a year (Table 8). As Tables 7 and 8 indicate, 

there are substantial variations in collection rates by county within the 

city. In Queens, where individual fine amounts are relatively high, collec-

tion rates are appreciably higher than in New York County (Manhattan) where 

fines tend to be low. The difference shows up both in the proportion of total 

fine amounts collected (83% in Queens compared to 59% in Manhattan) and in the 

proportion of fined offenders who pay in full (77% in Queens compared to 59% 

in Mmhattan). 

Because there appear to be few courts in the United States or. Western 

Europe that routinely analyze their own records to learn about their collec-

tion rates, it is difficult to know how representative New York City's perfor-

mance is with respect to collecting fines from criminal defendants. Two other 

studies suggest that the range of variation in collection rates is very wide 

from jurisdiction to jur.isdiction in the U.S., ranging from 83% in Peoria, 11-

linois (Gillespie, 1982: 10) to 33% in Beaver County, Pennsylvania (Bradley-

Steck, 1983). Estimates of collection rates provided by limited jurisdiction 

administrators contacted in our telephone survey also suggest a wide range, 

from a low of 10% to ~ high of 95%. 

C. Collection Practices 

How do court systems collect the fines they impose? Imposition of a fine 

(or other monetary sanction) is a different matter for a court than the impo-

sition of other sentences because the court must ordinarily execute and en-
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force it. Very little about this aspect of fining is regulated by statute, 

and courts have had little formal guidance in developing their collection 

methods. 

In practice, American courts employ a wide range of approaches and tech-

niques in seeking to collect fines they have imposed. Here again, there ap­

pear to be significant differences between general jurisdiction "felony-only" 

courts and limited jurisdiction courts that handle misdemeanors and/or ordi­

nance violations. Differences in collection practices reflect the different 

types of cases handled. When a felony court imposes a fine, a.lone or in com-

the amount is likely to be higher than in a bination with another sentence, 

limited jurisdiction court, the offender may need more time to pay it, and a 

probation service--often available in a felony court, but not in many limited 

jurisdiction courts--is likely to be involved in the collection process. 

Three aspects of the collection process warrant particular attention: 

(1) Same-day and delayed payment systems. If a fine can be collected 

from a defendant immediately after it is imposed, the court can obviously save 

itself a great deal of paperwork and subsequent effort aimed at collection. 

However, relatively few courts report a high percentage of same-day fine pay­

ments. Only 24 of our 126 telephone survey respondents (19%) indicated that 

more than three-quarters of the offenders in their courts pay their fines in 

full on the same day they are imposed. By comparison, 41 respondents (33%) 

indicated that a quarter or fewer of the fined defendants in their courts paid 

in full on the same day. Deferred payment arrangements are explicitly author­

ized by statute in 35 states and are commonly used by courts in every state. 

Installment payment systems under which a fined offender pays a certain 

proportion of the fine on a regular basis (e.g., weekly, monthly) have been 

advocated by some writers, but do not appear to be used Widely. Court admin-
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istrators interviewed during this study expressed strongly negative views 

about them. Such systems are said to require more record-keeping and follow-

up (thus requiring more staff), and are perceived as relatively ineffective 

because of a high incidence of failure of defendants to make timely payment. 

Given a choice, it is clear that virtually all clerks and court administrators 

would prefer to see a defendant given a specific date by which the full amount 

of the fine must be paid. 

(2) Incentives for prompt payment. One possible method of encouraging 

prompt payment would be to impose an interes t charge or some other type of fee 

when offenders do not pay within a relatively short period of time set by the 

court. It appears, however, that this technique is rarely used. When asked 

directly whether interest, or a special collection fee or surcharge, was 

charged on fine amounts not paid immediately, only three of the 126 telephone 

survey respondents--all from muniCipal courts--answered affirmatively. In New 

York City, penalties for late fine payments are applied routinely by the 

City's Parking Violations Bureau for parking ticke.ts but no such system exists 

for other types of summons or criminal fines. Some of the courts we surveyed 

reported that they charged defendants with court costs when a notice or war-

rant was issued, but this practice does not appear to be a common one. 

A possible method of encouraging immediate payment in full, at least in 

routine types of cases from offenders who are not poor, is to accept payment 

by credit card. Six courts we surveyed told us that they did so. All were 

high volume courts that handle misdemeanors and/or ordinance violations. 

Based on our site visits to three of these courts (Milwaukee and Midison, \O/is-

consin,and Phoenix, Arizona), credit card payment appears to be feasible but 
( 

to be a convenience largly for middle-class offenders paying traffic fines. I 

I 
I 

Even then this mechanism did not involve a large number of fine-payers. De-, 
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spite the willingness of credit card companies to work out arrangements so 

that courts can pass on service charges to their clients, the administrative 

staff of many courts have never even considered the poss:ti:.d.lity of this pay-

ment mode or have rejected it out of hand as "too much hassle." 

(3) Record-keeping and information systems. For purposes of keeping 

track of payments by fined offenders and flagging cases in which notices or 

warrants should be issued, the record systems in most courts probably are 

adequate. This is certainly the perception of most of the clerks and adminis-

trators contacted in our telephone survey, only one-quarter of whom felt that 

there was need for improvement in their court's record-keeping system. 

However, in terms of their ability to provide relevant management infor-

mation about the court's overall collection activities, the effectiveness of 

many of these systems seems questionable. As we have noted, only 15 of the 

126 survey respondents were able to answer a question asking for fine amounts 

imposed during the past year, and several of these answers were estimates. 

There are no readily accessible statistics on fine amounts by type of charge, 

on the relationship of charge and/or fine amount to collection rates, or on 

other issues related to the formation of policy and the management of re-

sources. Although the relevant data elements are in court files, the courts' 

record-keeping systems are not organized to provide the information that is 

essential to measure performance, to identify problems, and to aid in planning 

for improvements in court operations. Lacking the ability to aggregate and 

analyze the data in these records, court managers cannot gauge the effective-

ness of collection efforts and they have no reliable way of identifying the 

types of cases that pose particular collection and enforcement difficulties or 

of learning what strategies work well. These failings are not simply the re-

suIt of a lack of automated record systems; only one of the ten survey re-
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spondentswho said that their court had a fully computerized system was able 

to answer the question about the amount of fines imposed during the year. 
..,-

D. Characteristics of Courts that Appear Successful in Fine Collection 

One way to begin the process of identifying characteristics of courts 

that appear successful in collecting fines is to compare them with those that 

appear less successful. Our measures in this area are primitive, but two 

questions in our survey of court clerks and administrators do provide us with 

rough indicators of apparent collection success. One question asked respond­

ents for an estimate of the proportion of those who, when granted time to pay 

the fine, actually pay the entire amount during the period allowed by the 

court. Using responses to these questions, we have identified limited juris­

diction courts that claim "high collection rates" insofar as they report that 

at least 60 percent pay on the day the fine is imposed and that at least 80 

percent of those given additional time ultimately pay in full. Courts report­

ing that 40 percent or less pay immediately and that 50 percent or less of 

those given time to pay ultimately do are considered to have "low collection 

rates." Table 9 compares these two groups of limited jurisdiction courts 

along several dimensions. The comparison shows some striking differences in 

practices and attitudes in the two sets of courts. In particular, limited 

jurisdiction courts that appear to have relatively high collection rates are 

characterized by the following: 

1. Limited use of installment payment plans. Respondents in courts indi­
cating high collection rates were much less likely to report that 
their courts commonly use installment systems than were respondents in 
courts with less apparent collection success. 

2. Short time periods for payment. Oi.lly one of the 24 courts reporting 
high collection rates typically allows more than 30 days for payment, 
and eleven reported that a period of two weeks or less is used. By 
contrast, four of the twelve courts reporting low collection rates in­
dicated that the usual period was over 30 days, with two reporting 
time periods as long as 180 days. 
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3. Perception of indigency as a minimal problem. Respondents in the 
courts reporting high collection rates are less likely to see defend­
ants' indigency as a reason for non-collection. Only 17% of them feel 
that indigency is frequently a reason for non-collection, compared to 
50 percent of their counterparts in courts reporting low fine collec­
tion rates. 

4. Relatively strict enforcement policies. Responses to two dtfferent 
questions suggest that courts which appear successful in collection 
are more likely to report relatively strict enforcement policies than 
are the courts with low collection rates. First, respondents in the 
high collection courts tend to feel that their courts are prepared to 
impos~ sanctions on defendants who fail to pay, and that defendants 
know 1t. Only one of the 24 said that defendants' knowledge that 
nothing serious will happen to them was a frequent reason for non­
collection in their courts. Second, three-quarters of the respondents 
in high collection courts said that, when defendants were before the 
court for nonpayment, jail was often used as a response; this compares 
with half the courts reporting low collection rates. 

Although these factors appear to characterize limited jurisdiction courts 

that are successful in fine collection, it is by no means clear that these are 

causal factors. In fact, it is very likely that other characteristics of de­

fendants, of offenses, and of court process are influential in determining the 

effectiveness of collection. NUlti~jurisdictional research that collects a 

wide range of datc\ about each court will be required before we can establish 

what factors affect the success of various collection strategies with different 

offender populations. 

E. Enforcing Fines: Imprisonment as a Threat and Sanctio!!. 

When a court imposes a fine, it either requir~s the offender to pay imme­

diately or sets a time period within which the fine must be paid. "Enforce­

ment" refers to the process by which courts (and/or other governmental agen­

cies involved in fine collection) seek to ensure that a flne is paid when the 

time originally fixed by the court has passed without full payment. As Carter 

and Cole observed (1979: 160), both the real difficulties with enforcement and 

the perception that such difficulties are insurmountable create drawbacks to 
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the fine's use as a sanction. Enforcement of a fine may require substantial 

resources and administrative effort (including the costs of notification, 

issuing warrants; conducting hearings on the reasons for nonpayment, and per-

haps jailing the offender); thus the concern is often expressed that enforce-

ment could exceed the original amount of the fine. Enforcement also raises a 

variety of legal as well as practical and humanitarian issues when the nonpay-

ing offender is poor and failure to pay may not be willful. However, as with 

virtually all aspects of fine use, there have been little data available to 

help assess the extent to which these concerns reflect problems in actual 

practice. 

The specific procedures used to enforce fines vary considerably from 

court to court, and are influenced by political, administrative, and legal 

factors. State statutes contain many provisions relating to enforcement of 

fines, and authorize a wide variety of coercive devices to compel payment. 

These include garnishment of wages, public employment, forced labor, and exe-

cut ion of distress warrants for the seizure and sale of offenders' property, 

as well as imprisonment. Imprisonment is, however, by far the most frequent 

coercive enforcement mechanism provided by state statutes, although it is 

sometimes found in the guise of probation revocation or punishment for con-

tempt of court. 

When an offender does not pay within the time initially allowed by the 

court, there are a variety of actions that the court can take before confront-

ing the serious issue of whether to impose a jail sentence as an alternative 

sanction or as a method to compel payment. One obvious approach is for the 

clerk of court simply to send a letter reminding the offender of the overdue 

amount, asking for prompt payment, and possibly suggesting that more serious 

consequences will follow if payment is not forthcoming. In the same vein, the 
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court may send the offender a summons to appear in court to explain why he has 

not paid, or may make a telephone call to tell him that unless payment is made 

within a short period of time a warrant will be issued for his arrest. 

Such notification procedures appear to be a potentially successful (as 

well as relatively inexpensive) method of enforcement. There is some evi-

dence, from courts in England and West Germany as well as the U.S., that. 

notification to an offender that fine payments are in arrears--generally also 

making it clear that the court is prepared to pursue more coercive methods to 

ensure collection if payment is not made--has positive results.* Yet, as ob-

vious--and inexpensive--as this strategy may seem, it appears from our tele-

phone survey and site visits that relatively few American courts of any type 

make such notification or reminder calls to offenders who are in arrears.** 

Federal district courts and stat.e courts of general jurisdiction, where proba-

tion services are often involved in the fine collection process, appear to be 

more likely to make this type of more personal contact than are ot~ier courts. 

While virtually all courts sooner or later will issue an arrest warrant in the 

* In two English courts studied by Vera, almost a third of those "re­
minded" paid in full after receiving such a letter, and in the German town 
studied by Albrecht almost half responded to reminder letters with full pay­
ment (Casale, 1982). A brief experiment with telephone notification by the 
Englewood) Colorado, Municipal Court, indicated that use of telephone "remind­
ers" produced a response in 53% of cases in which a warrant would otherwise 
have been issued (Mahoney et aI, 1981: 31). 

** In contrast, in the English system, the reminder is the most common 
first step taken to collect the fines after the time for payment has passed. 
Data collected by Vera's London Office suggest that courts not using reminders 
in this way were the least successful in obtaining payment of the several 
courts studied. Other cross-jurisdictional research in England has emphaSized 
the promptness with which action is taken once 'the court identifies someone as 
in default. Softleyand Moxon (1982: 9) report that the speed with which ac­
tion is taken (be it reminder, a letter, a means warrant, etc.) is strongly 
correlated with the court's success at collecting fines. They also report a 
strong relationship between collection success and the average interval be­
tween enforcement actions when the first attempt was unsuccessful (p. 9). 
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event of continued nonpayment, the telephone survey suggests that limited 

jurisdiction courts (which are the heaviest users of fines) are somewhat more 

likely than general jurisdiction courts to move immediately to an arrest war-

rant without first making efforts at notification. 

In a few jurisdictions, offenders who fail to pay a fine when it is due 

can (at least under some circumstances) be arrested on a warrant and taken di-

rectly to jail, usually to serve a jail term that was suspended at the time of 

the original sentence. MOre typically, however, an arrest warrant is issued 

for the return of a defaulting offender to court J but the warrant is not 

served. Reasons differ but it appears generally to be because sheriffs or po-

lice do not have sufficient resources to pursue nonserious offenders vigorous-

ly (as is also the case in the English system). Sometimes, however, they 

choose not to serve the warrant because they do not expect the offender to be 

punished if returned. Thus warrants for nonpayment of a fine tend to have low 

priority with the police or sheriff's offices that are charged with serving 

them, and the warrant is activated only when (and if) the offender is re-

arrested. 

The enforcement situation (or apparent lack thereof), however, may not be 

as bleak as this suggests. One fairly common approach when an arrest warrant 

has been issued for nonpayment is for the police or sheriff's department to 

send a letter to the defaulting offender informing him that a warrant has been 

issued for his arrest and that it will be executed if he does not pay prompt-

lye As a practical matter, the issuance of a warrant simply shifts the "re-

minder" function from the court to the police. The effectiveness of such an 

approach then depends on the capabilities of the administrative machinery of 

the police. At least superficially, the court staff is relieved of dir,ect ac-

countability for collection in the cases where a warrant is issued. 
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Generally, in New York and elsewhere, an offender who has failed to make 

timely payment of a fine, and who either returns to court voluntarily or is 

arrested for nonpayment or on a new charge, will be brought before a judge who 

will inquire into the reasons for nonpayment and decide what is to be done. 

We were told over and over again, in the United States and in England, about 

how effective the threat of imminent jailing was in getting offenders to pay 

the full amount of their fines at this point, often after making a phone call 

to family members. This "miracle of the cells" phenomenon, as one court clerk 

described it, has been noted repeatedly by observers in European courts that 

use fines heavily, and it is documented in much of the research they have 

done.* It is one of the reasons practitioners and policy makers are often 

extremely hesitant to abandon the threat of imprisonment as the ultimate en-

forcement device.** 

When offenders have financial resources, the threat of imprisonment for 

failure to pay a fine can be backed up with actual jailing in the event of 

willful nonpayment. With offenders who do not have resources, or who claim 

not to have them, however, the situation is much more complex both legally and 

practically. ~bny people, including lawmakers and judges, apparently believe 

* Because this phenomenon is so common in English lower courts, Wilkins 
(1979) has urged the establishment of reception centers where fine defaulters 
might be held prior to their transfer to prison so that arrangements for pay­
ing their fine might proceed without the costly administrative task of full 
admission to prison. 

** It is not only in the enforcement of fines that the threat (and ac­
tual use) of jail is considered essential. In the collection of child support 
payments, there is evidence that serious enforcement efforts backed up by the 
threat and impos,ition of jail sentences is extremely effective. David Cham­
bers, in a recent and detailed study of child support enforcement, reports: 
"Genesee and many other Michigan counties are remarkably successful at their 
job. Michigan as a whole collects more money per case from its fathers than 
any other state in the country •••• [I]n the context of child support, the use 
of jailing, when coupled with a well-organized system of enforcement, produ.ces 
substantial amounts of money both from men who are jailed and from men who are 
not" (1979: 4,9). 
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I that decisions of the U.S. Supreme Court bar imprisonment of any indigent who 

default$ in payment of a fine. Some even believe that indigents may not be 

fined at all. This view of the law has apparently created a situation where, 

in some places, the poor are sentenced directly to short jail terms to avoid 

the apparent illegality of enforcing fines. Research conducted by the New 

York State Bar Association in rural areas of the state during the 1970s found 

that impoverished defendants were sometimes sentenced to jail because judges 

did not believe they could legally fine them (Spiegler, 1980). In fact, how-

ever, although statutes and case law establish some restrictions upon the 

jailing of indigents for failure to pay a fine, these constraints are quite 

limited. 

I~ three major decisions spanning the period from 1970 to 1983, the Su-

preme Court has addressed Due Process and Equal Protection questions arising 

from state court efforts to jail indigent defendants for nonpayment of a 

fine.* In all of these decisions, the Court has taken pains to make it clear 

that, as Justice White phrased it ia a concurring opinion in the 1983 case of 

Bearden v. Georgia, "poverty does not insulate those who break the law from 

punishment." Courts can impose fin-es on indigents, anp. if the individual does 

not pay the fine the court can impos-e sanctions for nonpayment. Under the 

cases, however, there are some important limits on the range of sanctions that 

can be imposed ana there are proceiural requirements that must be met if im-

prisonment is to be used as a sanction. Thus, it is clear that when an indig-

ent defendant has been convicted and fined for an offense for which imprison-

ment is not a statvtorily authQrized sanction, a court may not imprison him 

for nonpayment without--at a mini.am--inquiriag into the reasons for the 

* Williams v. Illinois, 399 U.S. 235 (1970); Tate v. Short, 401 U.S. 
395 (1971); Bearden v. Georgia, _ U.S ._' 103 S .~2064 (1983). 
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non-payment and, if the default is not "willful," considering whether sanc-

tions other than imprisonment will achieve the States's legitimate interests 

in punishment and deterrence. At the very least, a defendant in this situa-

tion must be given an opportunity to pay the fine over a period of time.* 

If the underlying offense is one for which jail is an authorized punish-

ment, as in Bearden, a trial judge has greater leeway to structure the sen-

tence in ways that may encourage fine payment and facilitate enforcement. For 

example, the fine can be imposed in combination with a jail sentence which is 

either stated as an alternative or suspended on condition that the fine is 

paid. If the 1efendant has been given time to pay and has failed to do so, he 

can then be jailed. Here, the judge presumably makes a determination, at the 

time he imposes the original sentence, that imprisonment would be the most ap-

propriate means of satisfying the State's interests in the event of nonpayment 

of the fine~ The Bearden ruling suggests, however, that even when a jail al-

ternative is stated at the time the fine is originally imposed, the trial 

court may have to reconsider the appropriateness of this alternative (as well 

as the reasons for the nonpayment) in an enforcement proceeding following de-

fault. 

F. Enforcement Without Resort to Imprisonment 

Typically in the United States, both in statute and in practice, imposi-

tion of a jail term for default tends to be a sentence alternative to the fine 

* It is not clear, from the cases, whether an indigent defendant can be 
jailed for default if he has tried but has been unable to pay the fine. The 
Tate decision explicitly left open the legality under the Constitution of im­
prisonment "as an enforcement method when alternative means are unsuccessful 
despite the defendant's reasonable efforts to satisfy the fines by those 
means." (401 U.S. at 401). The Court in Tate left that determination to 
"await the presentation of a concrete case"(Id.), and so far has not consid­
ered such a case. 
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rather than a method to compel payment which leaves the fine still outstanding 

and subject to civil collection upon the defendant's release. Most states 

stipulate an "exchange rate" of a number of dollars of a fine that will be ex-

cused for each day spent in jail for default. Even states that have no ex-

change rate usually limit, in some way, the number of jail days that may be 

imposed in lieu of a fine. In practice, our observations suggest that jail 

terms for default are sometimes also imposed to run concurrently with jail 

terms for new offenses, or they are imposed retrospectively so that time al-

ready served in detention on a new arrest satisfies the fine default alterna-

tive. However, many judges express serious concern about imposing any jail 

alternative even when there is no constitutional impediment, including when 

they are faced with a willful defaulter. What are judges' enforcement options 

when they believe the threat of imprisonment to be either inappropriate or in-

effective? 

We have examined a variety of non-jail enforcement strategies already in 

place in some American and European courts which deserve discussion. These 

include work programs, seizure of property, attachment of earnings, and sus­

pension of automobile licenses and registratiouu. In briefly discussing exam­

ples of each of these, it is important to note that much more needs to be 

known about how they operate and what their levels of success and cost are be-

fore they can be considered for widespread implementation. However, one theme 

appears continually whenever we discussed these enforcement approaches with 

practitioners: as with incarceration, the threat of their imposition appears 

to have a substantial impact on the likelihood of fine payment. 

(1) Work programs. Work programs of various types--most notably communi­

ty service programs in which nonincarcerated offenders perform labor for pub­

lic and nonprofit agencies--are currently growing in favor as a punishment 
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option. They may provide a sensible method of enforcing fines by providing 

offenders with a chance to work off their obligation if they cannot pay (or if 

they would prefer to work it off). While notions of equity may be offended by 

requiring poor offenders to perform labor while the wealthier pay a fine, com-

munity service clearly seems preferable (both for the offender and for the 

community) to jail as a sanction. A major obstacle to broader use of work 

programs as a sanction for nonpayment is their cost. Although community ser-

vice is less expensive than jail, operation of a community service program 

nevertheless requires staff for supervision and administration. 

(2) Distress. During the past several years, magistrates' courts in Eng-

land have started to make considerable use of statutory authority to order the 

seizure and sale of real or personal property of offenders who have failed to 

pay fines. As in England, the statutes of the state of Maine term this pro-

cess "distress," and empower the clerk to issue a "warrant of distress" au-

thorizing a sheriff to proceed with such seizure and sale. Several other 

American states have similar statutes, but there appears ·to be little current 

use of this civil remedy in the United States. American court administrators 

who were asked about its potential as an option for fine enforcement generally 

felt that it would be too much trouble to recover sn~ll fines in this manner, 

and some claimed that the typical defendant had no property that could be 

seized. 

Although courts in \-lestern Europe face the same problem of poor offend-

ers, their experience with distress in recent years has led to a sharp upsurge 

of interest in this method of enforcement. The approach used in these courts 

seldom involves the actual seizure and sale of goods. Rather, as with respect 

to the use of imprisonment as a sanction, it is uSE~d primarily as a threat to 

secure payment of the fine. In England, dl,stress Ivarrants are usually 
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execu~ed by bailiffs who are private businessmen under contract to the court. summons has seen and recorded information from the offender's driving license. 

They operate on the working assumption that "everyone has something he doesn't In the case of parking offenses, only the automobile registration number is 

want to lose, even if no one else wants it," and often use the threat of dis- known from the license tag or plate, and in no state that we know of are li-

tress seizure and sale to obtain eleventh hour payment of the fine. A visit cense and registration files cross-referenced at present. This method of en-

from a bailiff provides a strong incentive for prompt payment of the unpaid forcement has apparently not been used (or seriously contemplated) for fines 

balance plus any surcharges, a portion of which is taken by the bailiff as a imposed for non-traffic offenses. Conceptually, however, it would seem to be 

fee. There are obvious risks that the bailiff will use heavy-handed tech- very closely related to distress, with both involving deprivation (or the 

niques in attempting to collect the balance owed, but the English experience threat of deprivation) of a property interest. 

suggests that the dangers can be controlled through monitoring of the bail-

iff's activities. G. Alternative Ways of Treating the Poor Offender 

(3) Garnishment of wages. Another civil enforcement mechanism, attach- Overall, our data suggest that fine collection and enforcement may not be 

ment of earnings, appears to be an option available in almost every court sys-

tem, here and abroad. However, neither in the United States nor in Europe 

does it seem to be used regularly for the enforcement of fine sentences. 

Courts seem especially sensitive to the possibility that an offender will lose 

his job because his employer does not want to go to the trouble of withholding 

and forwarding earnings.. There are also other practical concerns: garnishing 

wages can be frustrating to the court. When defendants have employment', their 

salaries tend to be low and they do not necessarily remain at the same jobs. 

At a state's maximum allowable percentage for garnishment (e.g., 10% in New 

York State), many weeks' salary may need to be attached to satisfy a substan-

tial fine judgment. Even in the federal system, where the fines are most 

likely to be large enough to justify the effort, garnishment is used only oc-

casionally. 

(4) Driver's license and re~istration suspensions. Driverrs licenses are 

often suspended pending the payment of fines, but only in motor vehicle cases, 

and usually only in cases of moving violations where the officer writing the 
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as insurmountable an obstacle to the use of fines as criminal sanctions as 

many have thought, although it is clear that much more needs to be known about 

the effectiveness of alternative approaches. Even the problem of the indigent 

defendant seems to be being dealt with effectively in some courts. One ap-

proach is to order but suspend a fine, the suspension to be conditional on a 

period of good behavior (i.e., no new convictions). In this way~ no money 

need be produced unless the offender is re-convicted, in which case he may be 

sent to jail on the new offense. 

Another approach is a "bind over to keep the peace." As used in England 

and elsewhere, a peace bond provides another way to avoid economic deprivation 

and enforcement problems in fining poor defendants. And, like the suspended 

fine concept, it may help to deter criminal behavior through the threat of £1-

nancial penalty. The offender, or someone on his behalf, either provides a 

surety of a certain amount or posts a deposit with the court which may later 

be redeemed if the offender has "kept the peace" (for example, has not been 

re-arrested). Otherwise, the deposit is forfeited. In England, binding over 

- 35 -



f 

an individual to keep the peace is mainly confined to offenses against the 

public order (e.g., disorderly conduct, brawls in neighborhoods, etc.), but 

such use holds potential for broader appll.°cation. E i 11°f spec a y l. a family mem-

ber has provided a surety or posted bond for the offender (as might a parent 

of a defendant who was "indigent-because-young U
), this device might strengthen 

informal social control over criminal conduct. ~ ."LlSt significantly, if a bond 

is used, it would avoid the problem of enforcing a fine because the forfeiture 

would be automatic. 

Finally, fines set at very low amounts (e.g., $5-$20), cou.ld themselves 

be levied on people with minimal resources who have committed misdemeanors 

usually fined in the $50 to $250 range. Particularly if imposed as part of a 

day-fine system, as in Sweden and West Germany, thl.°s idea ° 1 l.8 appea ing because 

fines often seem to be used for their symbolic punishment value, so that de­

fendants know they have not simply "walked" (i.e., gotten off with a dis­

charge). It is possible that even a very small fine, due immediately or al­

most so, might engender more respect for the court than a discharge or a 

larger fine that is difficult to enforce. 

nature 0 t e problems facing a It seems very clear that the extent and f h 

court in fine enforcement are primarily generated in earlier stages of the 

sentencing process: in the appropriateness of the initial choice of a fine as 

the sanction;* in the courts' awareness in setting the fine of an offender's 

ability to pay a particular amount; in the judge's instructions to the defend­

ant about the conditions of his payment and his obligation to meet them in a 

* An especially tricky issue in this area involves the imposition of 
fines upon poor offenders who may be tempted to commit further offenses in 
order to p~y the fine. We know of no empirical data on the extent to which 
such behavl.or takes place, but it is a concern of some judges and other 
practitioners--especially in jurisdictions that have a high volume of theft­
related or prostitution-related crimes. 
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timely fashion; and in the way the court monitors payments and signals the of-

fender as to its intentions when they are not forthcoming. Whether the fined 

offender is affluent or poor, however, being diligent about keeping in contact 

with those who owe, notifying them that payments are due, and making them 

aware that the court recognizes when they are in arrears and is prepared to 

use more forceful means to obtain their compliance, may be the most successful 

methods of enforcing this sentence. Although the threats of incarceration, 

distress, community service, or other work requirements seem to be the most 

appropriate methods of backing up enforcement efforts, their actual imposition 

may be needed relatively infrequently, even with poor offenders, if enforce-

ment agents routinely take appropriate (and relatively inexpensive) actions to 

make offenders aware that their obligations to the court are to be taken seri-

ously. 

Many courts here and abroad are successful at collecting fines, despite 

(in the case of the United States) some serious misperceptions as to the con-

stitutional limitations on fine use and enforcement strategies with offenders 

who are poor. Thus, the extent to which enforcement issues, including impri-

sonment for default, are likely to become insurmountable problems should a 

jurisdiction attempt to improve or expand its use of fines as criminal sen-

tences would appear to depend largely upon how it structures each stage in the 

entire fining process. 

IV. Toward Better Use of the Fine as a Sanction 

It is clear from our research that the fine is currently an important 

sentencing option in American criminal courts. Its potential advantages are 
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clear upon examination: it can be administered flexibly, taking account of 

both the gravity of the offense and the circumstances of the offender; the 

costs of administering it are low in relation to other sanctions (indeed, it 

is often a net revenue producer); it leaves the offender in the community; it 

inflicts a depr~vation on the offender, and thus serves the "retribution" or 

punishment purpose of the criminal law; and if appropriately administered it 

may also serve as a deterrent. 

The most commonly raised drawbacks to fines are those associated with 

their imposition on poor defendants. A host of interconnected issues arise in 

this connection, and it seems clear to us that efforts to enhance the efficacy 

of the fine as a sanction must take account of the critical linkages between 

the imposition of a fine and the methods used to collect and enforce it. The 

fine is one of the few sentences in which most (and sometimes all) parts of 

the sanctioning process fall within the control of the court itself. It is 

unlikely that fines can be more meaningful punishments unless courts not only 

set them realistically but also view them seriously, communicate to fined of­

fenders that their obligations are to be taken seriously, and follow through 

with appropriate sanctions when necessary. TIlls approach conceives of fining 

as a proces£ that involves a number of activities, each of which is inextrica­

bly linked to all the others, and none of which can be overlooked in imple­

menting policy. 

In the first place, the choice qf a fine t b sen ence must e appropriate in 

light of the offense and the offender's prior record; punishment should be a 

primary objective. Information on the defendant's economic circumstances must 

be made available to the sentencer, and the amount of the fine should be set 

in relation to the gravity of the offense, the nature of the offender's prior 

record and the means of the offender. Thus, the level of punishment should be 
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appropriate to the crime but also realistic in the sense of being enforceable. 

At sentencing, the court must communicate to the defendant the seriousness 

with which it views his payment obligation, and the court must continue tlere­

after to signal its watchfulness over the defendant's payment progress. Fi-' 

nally, faced with an offender in default, the court must be prepared to act 

swiftly and, when necessary, to use coercive methods such as distraint of pro-

perty or committal to custody. 

This approach is discussed ln some detail in Chapter VII of our main re-

port, which sets forth 19 recommendations aimed at more effective use of the 

fine. fust of these recommendations deal with specific techniques for improv­

ing the processes of fine utilization, collection, and enforcement at the tri-

al court level. They reflect our belief that, while it would be desirable to 

have more detailed empirical knowledge about ways to use fines effectively, it 

is not necessary to wait for the results of future research before beginning 

to address most of the problems involving fine use. On the basis of existing 

knowledge, it is possible for courts and other agencies to take practical 

steps now to improve the fine's use as a criminal sanction. 

In addition to the recommendations for practical operational improve-

ments, the report also pres~nts several recommendations addressed primarily to 

legislators and other policymakers. Three of these recommendations are dis-

cussed here: development of effective fines management information systems in 

courts; enactment of legislation that will encourage courts to adopt a "day­

fine" approach to imposing fines; and revision of laws governing the full 

range of monetary sanctions. 
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A. Developing Information Systems to Improve Fine Use 

With few exceptions, American courts do a very poor job of collecting and 

using management information about fine use, collection, and enforcement. Al-

though most courts keep adequate records of individual fine accounts, very few 

have developed systems for aggregating and analyzing the data in these re-

cords. As a result, they know very little about the number of fine sentences 

or the total amounts imposed, they cannot gauge the effectiveness of collec-

tion efforts, and they have no reliable way of identifying the type of cases 

that pose particular collection and enforcement problems or of learning what 

enforcement strategies work well. 

If the fine is to be used effectively as a sanction, it is important to 

improve management information systems substantially. The basic building 

blocks of such a system already exist in every court, in the individual case 

records. From these case records it is possible--without great difficulty--

to develop a fines management information system that contains six basic types 

of data: 

a) Sentences imposed - data on the number and proportion of different 
sentences imposed by conviction charge, including combination sen­
tences. 

b) Inventory information - data on the total number of open fine accounts 
pending in the court at any time, and the age and amounts of these ac­
counts. 

c) Input/Output information - data on the number of cases in which fines 
have been imposed during a period and the amounts involved, and on the 
number of accounts closed and monies received during the same period. 

d) Effectiveness in collecting fines - data on the number and proportion 
of cases in which fines have been fully collected with:i.n specific pe­
riods following imposition (e.g., 30 days, six months, one year); data 
on the total dollar amount of fines imposed that are collected. 

e) Processing times and procedures - data on the length of time it takes 
to collect fines, on the number (and age) of cases in whiciYt particular 
types of enforcement procedures are used, and on the results of those 
procedures. 
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f) Identification of problem cases - lists of individual cases in which 
accounts have been pending without payment for more than a particular 
period of time, thus indicating that some type of action (e.g., re­
minder letter, telephone call, issuance and service of warrant) is 
needed. 

Collection of these types of statistical data can be done easily in a 

manual system and should be even simpler in an automated system. Although 

data collected in this study indicate that many courts with automated systems 

are not any more effective than courts that use traditional manual systems, it 

seems clear that computers are potentially of great value in the sound admin-

istration of a court (or court system) that makes extensive use of the fine 

and other monetary penalties. A high volume of work is involved; much of it 

is routine and repetitive; numerous arithmetic calculations are needed and a 

high standard of accuracy is essential; case files must routinely be sorted by 

payment status and other characteristics; and management information reports 

and other statistical data are required on a regular basis. These are circum-

stances for which the computer is ideally suited. 

With the tremendous advances that have taken place in computer technology 

in recent years, the purchase of a mini-computer or micro-computer is within 

the financial reach of many individual courts. But affording the computer is 

only part of the problem; the harder issues involve obtaining adequate pro-

gramming for the full range of uses and needs, ensuring adequate data storage 

capaci ty, re-design:i.ng internal workflow procedures to utilize the computer, 

developing sound back-up systems for use during computer "down-t:ime," and pro-

viding adequate training for the staff that will use the computer. Both the 

initial capital outlay and the on-going cost of operation of an automated 

system are likely to be higher than are initially anticipated unless very 

careful planning is done. Nevertheless, the savings produced by an effective 
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automated system can be substantial over a period of time, and the computer 

has the potential to enable a busy court to manage fine collection and en-

for cement much more efficiently than it can with a manual system. 

B. Developing a Day-Fine Approach to Imposing Fine Sentences 

A principal obstacle to acceptance of the fine as a meaningful punishment 

is the common operating assumption that criminal defendants are almost invar-

iably poor people who cannot (or will not) pay a fine amount that would re-

fleet the gravity of the offense. This assumption militates against the use 

of fines for non-trivial offenses. MOreover, when fines are used (usually for 

offenses within a relatively narrow range of seriousness), this assumption en-

courages the application of a "tariff" system in which fixed fine amounts are 

imposed on all defendants convicted of a particular offense. Although tariff 

systems are administratively simple, they can be very inequitable in impact 

and often result in fines that are not effective either as a punishment or as 

a deterrent. 

The key to resolving this problem is to develop a non-tariff system in 

which fines can be imposed routinely so as to reflect the gravity of the of-

fense and the means of the particular offender. Based upon West Germany's 

experience with the day-fine system (supra, pp. 16-17), we know that the 

Scandinavian concept of tailoring a fine in this way is possible in a large 

heterogeneous society. Whether American courts could function effectively 

using a day-fine system is an empiricel question which cannot be answered 

merely by speculating about similarities and differences in the two societies 

and their offender populations. We recommend that systematic experimentation 

with a day'-fine sys tem be tried, and also note that embryonic day-fine sys-

terns already exist in some American courts. In these courts, judges attempt 
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to assess offenders' varying degrees of poverty, and to set fine amounts on a 

case by case basis in light of this information (supra, pp. 14-15). We need 

to know more about judges' experiences in doing this, and to experiment more 

systematically with ways of doing i~ coutinely. 

The introduction of a day-fine approach to deteraining the amount of a 

fine penalty should improve the fine's poteatial as a flexible and broadly ap-

plicable punishment. If successfully applied, it shoul. encourage judges, 

prosecutors, criminal defendants, and the general public to regard the fine as 

a more meaningful sentence in relation to other options, as it is now regarded 

in parts of Europe. Effective broad-scale introduction of a day-fine system 

will require legislation, but it is possible to move incrementally toward such 

a system. Components of a legislative package designed to broaden use of the 

fine and reduce disparity in impact upon affluent and poor defendants would 

include the following: 

• Establishment of relatively high maximum fine amounts. 

• Enactment of a requirement that j~g~s take account of offenders' 
means in imposing a fine. 

• Provisions allowing judges, at their discretion, to use the fine as 
the sole sanction for a broad range of offenses. 

• Elimination of statutes providing for flat "dollars-to-days" conver­
sion of unpaid fine amounts into jailor work program time upon de­
fault. 

• Establishment of a two-stage approach to setting fine amounts, in 
which the fine is initially calculated in terms of units of punishment 
reflecting the gravity of the offense and the offender's prior record; 
these units would then become the basis for conversion to jail or work 
program times in the event of non-payment. 

The difficulties of introducing a day-fine system on a broad scale in the 

United States should not be underestimated, however. Three sets of questions 

seem of particular importance in gauging the chances for successful implemen-

tation. 
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First, will it be possible to obtain adequate information about the means 

of individual defendants, prior to sentencing? Clearly some kuerican judges 

now find it possible to obtain such information. In West Germany, the courts 

have generally obtained adequate information from offenders themselves and 

from police reports which contain details of employment and other income. 

However, while obtaining the information should not pose insuperable difficu1-

ties in the United States, it may introduce additional paperwork into courts 

that already feel overburdened. 

Second, assuming that the mechanical problems of obtaining the requisite 

information about offenders' means can be overcome, would the public accept 

implementation of such a fine system? If fine amounts take into account the 

means of the offender, it is inevitable that some striking disparities will 

occur. For example, an emp1oY3d, middle-class offender may be fined a much 

larger amount, in terms of actual dollars, than a near-destitute offender 

convicted of the same (or even a more serious) offense. It would not be StOC-

prising if such results produced criticism from some segments of the media and 

the public. 

Third, will it be possible to enforce the fines imposed under such a sys-

tem? Because such fines, by definition, would be set at amounts which the 

fined offender reasonably could be expected to pay (albeit with diff.iculty, in 

some cases), default should be less likely; however, there would inevitably be 

some defaults. It will be necessary to develop sanctions for default, and 

this will have to be done in a more sophisticated fashion than in the past. 

Simply translating an unpaid fine balance into jailor community service at a 

set dollars-for-days "exchange rate" would not be sensible. This is partly 

because it might well result in disproportionately long periods in jail for 

defaulting affluent offenders. The answer would seem to lie in adoption of a 

- 44 -

« 

II. 1 

l 

~ 
I 

I 
l 

I 
I 

I 
1 
.I 
J 

two-stage system similar to that used in administration of the Swedish and 

West German day-fine systems. The approach to establishing the monetary 

amount of the fine in those countries begins with setting the number of "units 

of punishment" that reflects the gravity of the offense and the offender's 

prior record. This number of units would be the same for offenders with simi-

lar prior records who committed similar offenses, regardless of the offender's 

means. Each unit could be translated into a set number of days in jailor 

in an unpaid work program in the event of default. Thus, the penalty for de-

faulting on a fine representing a given level of punishment would be the same, 

regardless of the final monetary value of that fine. That value is not ca1cu-

1ated until the offender's means i s assessed and an appropriate amount as-

signed to each fine unit. Under such an approach, the consequences of default 

would be similar for offenders of different means, and could be communicated 

to the offender at the time the sentence is imposed. 

C. Re-examination and Revision of Laws G 4 overning the Full Range of 
funetary Penalties _. 

In considering the possibility of expanding the use of fines as an alter­

native to jail, it is important to explore the relationship between the fine 

and the other types of monetary sanctions that b are or may e imposed on an 

offender. Theee include restitution t d d , cour -or ere contributions to specific 

charities or nonprofit organizations, 1 pena ty asseSStuents , court and prosecu-

o t ese sanctions have several fea-tion costs, and community service. All f h 

tures in common. First, all involve a court-ordered requirement that the de-

serv ce a some forms of res-fendant pay money or (in the case of community i nd 

titution) provide services on which a monetary 1 va ue can be placed. Second , 

from the perspective of the defendant, there is little to distinguish one from 
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another. The defendant will have to either pay over money or provide ser-

vices, and often will not know where the money goes or what individual or in-

stitution is the beneficiary of the services. Third, their purposes are simi-

lar: each sa.nction, whether or not it is a "sentence," is essentially puni-

tive and may also be thought to have some deterrent value. Some of them (par-

ticularly community service and some forms of restitution) may also be intend-

ed to serve other sentencing purposes such as rehabilitation and vindication 

of the vict~m's interests, but punishment is clearly a central purpose of each 

of the six. Fourth, they have common problems of enforcement: the court must 

monitor the payments (or the performance of services) and must be prepared to 

impose a more serious sanction in the event of non-compliance. 

For purposes of policy development--in particular the expansion of en-

forceable sentencing alternatives, including some that may be used in lieu of 

short-term incarceration--the fact that of all these sanctions face essential-

ly the same problems of enforcement (and have available essentially the same 

strategies and techniques for enforcement) is particularly salient. Difficul-

ties of enforcement are often seen as a drawback to wide use of fines, but it 

is clear that other types of monetary or quasi-monetary sanctions have the 

same drawbacks. If they are to be preferred to the fine, such a preference 

logically should be because the other sanctions have distinctive features that 

make them more attractive. Yet, it is not at all clear that the ways in which 

the other sanctions differ from a fine make them more appealing. 

Restitution seems more attractive to some legislators and judges than 

does the fine, mainly because it takes account of the interest of the victim, 

a figure long neglected in the American criminal justice process. Additional-

ly, it is thought to have some potential for rehabilitation, by making the of-

fender aware of the injury he has inflicted and of his responsibility to help 
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restore the injured person. But restitution is severely limited in scope and 

is a relatively inflexible sanction. A restitution order can only be made 

when there is an identifiable victim for whom the consequences of the offense 

can be expressed relatively easily in dollar terms, and when ther.e is a con-

victed offender capable of paying money and/or providing services to that vic-

tim. Only a small proportion of all crime victims are likely to be able to 

benefit from a sentencing policy that emphasizes restitution. And only a 

small proportion of offenders are likely to have the financial ability to pro­

vide meaningful levels of restitution. 

The "contribution" approach, although it does not deal directly with in­

jury to the victim, has the same flexibility as the fine in terms of the ca-

pacity to tailor its amount to the gravity of the offense and the means of the 

offender. Indeed, in situations where there is a low statutory fine ceiling 

and an affluent defendant, it may have even greater flexibility. But this ap­

proach is essentially extra-legal: it puts the judge (or, in some instances, 

a probation service) in the position of arbitrarily selecting a charity~ a 

nonprofit organization, or some other worthy entity as the beneficiary of a 

windfall, without any statutory guidances or authorization whatsoever. More-

over, the approach may give the affluent defendant a unique benefit, in the 

form of tax advantages from a charitable donation, not enjoyed by his 

counterparts who are simply fined. \fuen judges order such contributions or 

agree to them as part of a negotiated disposition, they in essence make non-

legislative appropriations of funds to recipients of their own choosing, 

rather than following the scheme for distribution of fine revenue that is pro-

vided by statute. 

Costs and penalty asse~sments differ from the fine in that they tend to 

leave appreciably less room for taking account of the seriousness of the 
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offense or the means of the offender than does the traditional approach to 

fining. Costs are sometimes established mathematically, by adding the actual 

expenses of prosecution that can be charged to the defendant; other times a 

court will establish a fixed amount to be charged as costs of the prosecution. 

Penalty assessment statutes vary widely, but generally they tend to establish 

fixed amounts for broad categories of offenses (e.g., felony, misdemeanor) or 

to make the amount of the penalty a proportion of a fine sentence. The recip-

ients are different: costs, when collected, go to the court and/or the prose-

cuting authority, while penalty assessments go into whatever funds are desig-

nated by statute. Both these sanctions have powerful political forces behind 

them. Costs, for example, can be an important (and largely invisible) compo-

nent of the budgets of courts and prosecuting authorities. Penalty assess-

ments are also viewed as significant revenue producing devices in some juris-

dictions. To the extent that policymakers are interested in using fines more 

widely, they will have to take account of the existence and impact on the of­

fender of both these sanctions. Imposition of costs and/or a penalty assess-

ment can place a significant economic hardship on an offender before an effort 

is made to set the amount of a fine. The lack of flexibility in these sanc-

tions, coupled with the strong pressures for imposing and enforcing them, {dll 

make it difficult to implement fine policies that take account of the means of 

the offender. 

Of all the sanctions, community service is the one whose distinguishing 

features seem most attractive for purposes of developing a viable alternative 

to short-term jail. Like restitution, community service can incorporate goals 

of rehabilitation and reparation as well as punishment and deterrence. How-

ever, because it does not require a "matching-up" of offender and specific 

victim, it can have a much broader scope of application. Moreover, the amount 
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of community service ordered as part of a sentence need not coincide with the 

value of the loss or injury to the victim; the severity of the punishment can 

be increased to reflect the seriousness of the crime and the offender's prior 

record. The offender's economic situation is a.lso less critical; although the 

issues in this area are complex, the severity of the impact of the community 

service order ~a punishment is less likely to vary with the relative poverty 

or affluence of an offender. 

Community service is markediy less expensive than jail t and preliminary 

research in New York City indicates that its administrative costs compare fa-

vorably with those of probation even when the sanction is focused on more dif-

ficult-to-manage repeat offenders (Vera, 1981: 30). However, it is undoubted-

ly more expensive and difficult to administer than the fine. This cost dif-

ferential, particularly when viewed in light of the scarcity of resources and 

the evidence of so many jurisdictions using community service for offenders 

who are unlikely to be given jail sentences, suggests that a sensible approach 

to developing alternatives to jail requires thoughtful targetting of both 

monetary and quasi-monetary alternative sanctions. Thus, it makes sense to us 

to think of,community service as a potentially useful alternative punishment 

in some types of cases in which the offense and offender characteristics com-

bine to make short jail terms a likely outcome. Sim!larly, other types of 

cases are likely to be responsive to attempts to substitute fines for short 

jail terms. Neither effort could reasonably be expected to provoke radical 

shifts in dispositional patterns over a short time frame. However, careful 

development of both sanctions, with an emphasis on administrative firmness 

that might make them acceptable as enforceable punishments, could permit them 

to complement each other in the development of an overall approach to sentenc-

ing policy that treats jail--appropriately--as a scarce resource. 
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MOre than any of the other monetary sanctions, fines can vary with the 

means of the offender (as well as with the gravity of the offense and the se­

riousness of the offender's prior record), and they can be used when there is 

no specific victim to whom resitution can be paid. A monetary penalty's po_ 

tential for being a meaningful punishment (and possibly a deterrent) appears 

enhanced by such flexibility. By directing fine revenues into crime victim 

compensation funds, the fine can also deal with societal concern about vic­

tims, including the victims of crimes that are never solved and victims whose 

injuries are too severe to be met by restitution payments from the offender. 

It seems clear, however, that fines are not likely to address concerns about 

rehabilitation. 
If it is indeed the case (and there is little evidence pro or 

con) that restitution payments are rehabilitative if they are carefully relat-

ed to the victim's loss and clearly seen by the offender as his personal re­

sponsibility to the victim, then somthing is lost by using a fine when resti-

tution is possible, even if the fine revenue goes t i 
o a v ctim compensation 

fund. 

In sum, each of the strategies for impoSing penalties on defendants by 

"hitting them in the pocketbook" has different strengths and weaknesses. 
On 

balance, we think there is much to be said for devoting Joore attention to the 

fine as a sanction than has been done in the past. Expanded use of the fine 

would require dealing with various operational problems, but one of the major 

problems--difficulty in enforcement--is one that is shared by all of the mone­

tary and quasi-monetary sanctions. The other serious problem--the perceived 

inequity in impact (i.e., the rich pay easily, while the poor deplete their 

meagre resources or go to jail)--can be dealt with by taking greater advantage 

of the potential to use fines flexibly, 'by more closely relating them to both 
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the gravity of the offense and the specific means of individual offenders 

through a type of day-fine system. 

If fines are to be used more widely and more effectively, it will be im-

portant to address the problems posed by the very common use of these sanc-

tions. Some kind of graduated schente for imposing costs and penalty assess­

ments--utilizing the same type of information that takes account of offenders' 

means needed to set fines--is one possible approach. Another approach would 

be to merge all of these sanctions into a single one that would take the of-

fender's means into account in setting the total amount to be paid, and to es-

tablish more carefully thought-through systems for allocating the revenue ob-

tained from payment. At the present time, the statutes governing revenue dis-

tribution are a hodge-podge that reflect competing fiscal, political, and cor-

rectional interests. They differ markedly from state to state, and even with-

in a single state may differ considerably from municipality to municipality 

depending on the extent to which municipal courts are independent of state 

control. Any attempt to change laws dealing with the imposition of fines and 

other monetary penalties and with the distribution of their revenue will have 

to take these legitimate but possibly conflicting political and revenue inter-

ests into account. 

In view of the rapidly developing concern about crime Victims, particular 

attention should be paid to the circumstances under which victims should 

receive funds resulting from the imposition of monetary penalties. It seems 

undesirable, for example, that a victim's interest in reparation for his loss 

or injury should be met only when the offender can be identified, is convic-

ted, and has money or other economic resources with which to make restitution. 

It appears likely that fine revenues can be used to address societal concerns 

about crime victims (including the victims of unsolved crimes) in a more 
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done through reliance on restitution alone. 
equitable fashion than can be 

The 

O
f penalty assessment statutes, with the revenue 

recent trend toward enactment 
. ation funds, is a mani-

from the assessments earmarked for crime vict1m compens 

festation of legislative interest in this problem. 
Clearly, however, the en-

. addition to all of the other mone­
actment of such penalty assessment laws, 1n 

tary sanctions already in existence, is not a satisfactory answer. 

look is needed at the entire legal and practical framework for the 

A fresh 

imposition 

and the allocation of the proceeds, particularly with an 
of monetary sanctions 

eye to considering how fines, community service, and restitution might comple-

ment each other in an overall approach to punishment that attempts to (1) pro-

(2) reduce reliance on short-term jail sen­
vide expanded sentencing options; 

tences; and (3) better meet the needs of crime victims. 
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TABLE 1 

FREQUENCY OF FINE UTILIZATION FOR CASES OTHER THAN PARKING 
AND ROUTINE TRAFFIC MATTERS, BY TYPE OF COURT 

Type of Court 

Limited Jurisdiction 

General Jurisdiction 
Fel., Misd., and 

All or 
Virtually 
All Cases 

19 

Ord. Viol. 1 

General Jurisdiction 
Fel. Only 0 

TOTAL 20 

Source: Telephone survey. 

Fresuencl of Use 

Most About 
cases Half Seldom Never 

38 10 7 0 

15 7 5 o 

5 4 13 2 

.58 21, 25 2 

-55-

Total 

74 

28 

24 

126 



Source: one-week sample of all sentenced cases, New York City courts. 
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CONVICTION 
CHARGE TYPE FINE 

No. -
Gambling 55 

Motor Vehicle 80 

Dis .Con., loitering 179 

Drugs 50 

Prostitution-related 64 

Assaul t 10 

'rhaf t-related 61 

Trespass 22 

Other 24 
----._-

TarAL 545 
-----.... -... 

TABLE 3 

SENTENCES IN NEW YORK CITY CRIMINAL COURT, BY CONVICTION TYPE 
CITYWIDE SAMPLE 

FINE AND TIME CONDo 
ONLY C .D., PROBe JAIJ", PROBATION SERVED DISCHARGE 

% No. % No. % No. % No. % No. % - - - - - - - - - -
65.5 - -0- 16 19.0% - -o- S 6.0 8 9.5 

63 .0 12 9.4 1 0.8 - -0- - -0- 32 25.2 

35.4 21 4.2 19 3.8 - -0- 60 11.9 197 30.0 

34.0 8 5.4 20 13.6 8 5.4 20 13.6 35 23.8 

19.9 - -0- 17 5.3 - -0- 235 73.3 5 1.6 

19.2 4 7.7 15 28.8 10 19.2 3 5.8 10 19.2 

15.1 2 0.5 177 43.9 46 11.4 25 6.2 88 21.8 

12.9 2 1.2 47 27.6 14 8.2 22 12.9 52 30.6 

17 .9 7 5.2 31 23.1 22 16.4 16 11.9 30 22.4 

28.0 56 2.9 343 17.7 100 5.1 386 19.9 457 23.5 

* Two Cdses were missing charge type. 
Source: One-week sample of all sentenced cases, New York city Criminal Court. 

UNCOND. 
DIS'CHARGE TOTAL 

No. % No. % - - - -
- -0- 84' 100.0% 

2 1.6 127 100.0% 

29 5.7 505 100.0% 

6 4.1 147 99.9% 

- -0- 321 100.0% 

- -0- 52 99.9% 

4 1.0 403 99.9% 

11 6.5 170 99.9% 

4 3.0 134 99.9% 

56 2.9 1943* 100.0% 
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Table ·4 

TYPES OF OFFENSES·FOR WHICH FINES ARE COMMONLY USED, 
BY TYPE OF COURT 

Fre::yency 

Gen. Jurisdiction 
Ltd. Fel., Misd., & Ord. Gen. Jur. 

Juris. Violation Fe!. Only 
T1l2e of Offense (N-74) (N=28) (N=24) 

Driving While Intoxicated/DUI 54 22 2 

Reckless Driving 30 9 0 

Violation of Fish & Game Laws and 
Other Regulatory Ordinances 24 3 0 

Disturbing the Peace/Breach of the 
. Peace/Disorderly Conduct 32 8 1* 

LOitering/Soliciting Prostitution 15 4 0 

Drinking in Public/Public Drunken-
ness/Carrying an Open Container 14 5 0 

Criminal Trespass 10 2 1 

Vandalism/Criminal Mischief/ 
Malicious Mischief/property Damage 9 3 3 

Drug-Related Offenses (including 
sale and possession) 23 10 11 

Weapons (illegal possession, carrying 
concealed weapon, etc. 6 2 1 

Shoplifting 17 3 0 

Bad Checks 14 2 0 

Other Theft 19 9 8 

Forgery/Embezzlement 2 3 2 

Fraud 1 4 1 

Assault 29 14 5 

Burglary/Breaking and Entering 2 6 6 

Robbery 0 3 

* Superior Court, Cobb County - 1% of caseload includes misdemeanors. 
Source: Telephone survey. 
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TABLE 5 

MODAL FINE AMOUNTS IMPOSED IN NEW YORK CITY CRIMINAL COURT, * 
BY CONVICTION CHARGE TYPE, AND BY COUNTY 

e New York Bronx ueens Richmond 
Gambling $50 $500 $100 b a 
Motor Vehicle 25 25 50 50 100 
Dis. Con., Loitering 50 25 50 100 100 
Drugs 50 150to250 150to500 500 b 
Prostitution-related 150 25 50 b b 

Assault 50to100 100 a a b 
Theft-related 100 50 25&100 101- a 
Trespass a 25&100 50 a a 
Other 50 51'1&100 a a b 

All cases $50 $25 $50 $100 $100 

Source: One-week sample of all sentenced cases, New York City Criminal Courts "Modal fine amounts "mean the dollar category that was the most frequent sentence. 

. 'it In the New York City Supreme Court Sample, there were four 
$500, $500, $500 and $5000, each with 5 years probation. 

a There were too few cases to identify typical amount. 
b There were no fines for these charges. 
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TABLE 6 

Number of Persons Sentenced to Short Prison Terms and Persons Fined 

1968 1969 1970 

Total con victed: 572.629 530.947 653.692 

Prison Terms of Less 113.273 64.073 23.664 
Than 6 Months. 
Without Suspension 

% of total 20% 12% 4% 

l?rison Term of Less 70.220 68.088 32.180 
'rban 6 Months. 
With Suspension 

~41 of total 12% 13% 6% 

A Fine Sentence 361.074 371.91S 464.81S 
% of total 63% 70% 84% 

1973 1974 1975 

601.419 599.368 567,605 

17.747 lS.033 11.350 

3% 3,"D 2% 

37.482 41.427 35.802 

6% 7% 6% 

50".266 494.266 472.577 
84% 82% 83% 

Source: Drucksache 7 fIOS9. Deutscher Bundestag '1. WahJperiode 
17 /l0/73 and Federal Ministry of Justice. 

1971 1972 

5'71.423 591.719 

22.207 20.045 

4% 3% 

32.875 35.964 

6% 6,"41 

416.185 494.399 
83% 84% 

1976 

592.514 

10.704 

I.S% 

36.349 

6% 

492.561 
83% 

(F:eproduced from P.obert tie Gillespie, "Fines as an Alternative to 
Incarceration: The German ExperienceN

, Federal Probation, Vol. 44, 
[December 1980], p. 21) 
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TABLE 7 

FINE AMOUNr IMPOSED AND COLLECTED WITHIN ONE YEAR 
IN NEW YORK CITY CRIMINAL COURT, BY COUNTY 

(N = 601) 

New York Bronx Ki!!9: s Queens 
Aggregate Amount 

Imposed $17,721 $12,005 $12,850 $16,670 
Aggregate Amount 

Collected 10,396 9,560 9,901 13,835 
Collection Rate 58.7% 79.6% 77 .1% 83.0% 

Source: One-week sample of all sentenced cases , New York city courts. 
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Richmond 

$4,100 
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TABLE 8 

FINE COLLEX:TION IN NEW YORK CITY CRIMINAL COURT: PAYMENT 
STATUS ONE YEAR AFTER SENTENCING, BY COUNTY 

Payment Status New York Bronx 
No. % No. % 

Paid in Full 114 59.1 73 60.3 
(on date of sentence) (29) (15.0) (18) (14.9) 
(after date of sentence) (85) (44.0) (55) (45.5) 

(without warrant issued) (48) (24.9) (34) (28.1) 
(with warrant issued) (37) (19.2) (21 ) (17.4) 

Resentenced to nonfine sentence b b 

Jail Alternative Im~osed 33 17 .1 14 11.6 
(without issuance of warrant) ( 4) ( 2.1) (- ) (-) 
(with issuance of warrant) (29) (15.0) (14) ( 11.6) 

Partial ~a~ent made; still ~a~in~ 
(warrant issued) 0.5 

Warrant O~tstandin2 38 19.7 31 25.6 

TOTAL: 193c 121c 

Source: One week sample all sentenced cases, New York City courts. 

a Includes three cases that are not reflected in the county f~gures. 
b County breakdowns not available. 

Kings Queens 
No • % No. % 

85 69.1 104 76.5 
(19) (15.4) (46) (33.8 ) 
( 66) (53.7) (58) (42.6) 
(37 ) (30.1) (32) (23.5) 
(29) (23.6) (26) (19.1) 

b b 

12 9.8 8 5.9 
( 2) (1.6) (1) (0.7) 
(10) (8.1) (7) (5.1 ) 

0.8 2 1.5 

21 17.' 17 12.5 

123c 136c 

c TOtals including cases for which county breakdowns by payment status not available. 

, I 

o 

Richmond Citywide 
No. % ijo. % 

21 75.0 400 66.6 
( 4) (14.3) (116) (19.3) 
(17) (60.7) (284) (47.3) 
( 11 ) (39.3) (165) a (27.5) 
( 6) (21.4 ) (119) (19.8) 

b 17 2.8 

3 10.7 70 11.6 
(-) (-) ( 7) ( 1.2) 
(3) (10.7) ( 63) (10.5) 

4 0.7 

3 10.7 110 18.3 

28c 601 100.0 
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TABLE 9 

COMPARISON OF LIMITED JURISDICTION COURTS WITH HIGH AND' 
LOW ESTIMATED COLLECTION RATES 

Reported 
Characteristics 

of Courts 

1) Installment System 

a) Percent Who Use 
b) Percent Who See Problems 

wi th In stallmen ts 

2) Time AllOWed to Pay 

a) Average Time 
b) Median Time 

3) Percent Who See Indigency as 
Frequent Reason for Non­
Collection 

4) Percent Who See "Nothing Will 
Happen" as Reason for Non­
Collection 

5) Action Taken on Default 

a) Percent Who Commonly Jail 
b) Percent Who Commonly Elctend 

6) Type of Record System 

a) Percent Manual 
b) Percent Automated 
c) Percent Mixed 

7) Extent of Fine Use: Half or !oi:>re 

Estimated 
Low Collection 

Rate Courts 
(N:::12) 

50% 
90% 

64 days 
21 days 

50% 

40% 

50% 
60% 

50% 
-0-
50% 

90% 

Estimated 
High Collection 

Rate Courts 
(N=24) 

21% 
79% 

22 days 
21 days 

17% 

4% 

75% 
50% 

58% 
13% 
29% 

88% 

* u.s. GOVERNMENT PRINTING OFFICE 1985 0 - 461-539 (23757) 
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