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Abstract 

The importance of gender and race as critical variables in criminal 

justice system processing is highlighted in this paper. These processes 

influence women and minority racial groups as victirrs and as offenders. The 

paper addresses the situation in the United states between 1970 and 1985 

primarily, but the focus on gender and race has application to ITalI.Y other 

countries. Following a brief historical assessment of the processing of black 

and white females, characteristics of female offenders are examined. Analysis 

of court:processing highlights sex differences in pleas, bargaining, and 

sentencing. The experiE',nce of sentencing reform in one state is examined 

followed by a report of the commitment and incarceration of women in one state 

over a ten-year interval. These findings support the conclusion that gender 

and race must be analyzed as criti03.1 inde~ndent and intervening variables in 

studies of arrest, court processing, sentencing, and incarceration. 
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INTRODUCTION 

Female offenders and criminality were ignored by most policy makers, 

correctional'administrators, and even criminologists until the 1970's, largely 

it seems, because female crime was viewed as a minor matter when compared with 

male crime. In 1980 8,170,,247 males were arrested in the United states and 

1,532,934 females, ratio. of over five to one. (U.S. Dept. of Justice, 1'BI, 

1981). A similar pattern was observed among juveniles I although the ratio of 

3.5 was lower. During the 1970's, coinciding with the spread of the feminist 

movement, judges, policy makers, and criminologists suddenly became interested 

in. female crime and appear to have discovered a "social problem in the making" 

(Weiss, 1976). Prior to that as Rache (1974) and Smart (1977) have noted that 

research concerning women primarily addressed biological and psychological 

characteristics of female offenders; causal theories of crime were tested only 

against male populations; and classificatory systems were developed only for 

males and then applied to females despite the fact the behavior of female 

offenaers, both adult and juvenile, differed markedly from that of male 

offenders. Female criminal behavior was viewed as more prcblematic When there 

'vas a violation of traditional sex roles assigned to women in the society 

(Datesman, eta aI, 1975). 

Because of past neglect, insufficient attention has been given to basic 

issues related to causation, frequency of participation, offense patterns, and 

the manner of prooossing of females into and through the criminal justice 

system. Recently , there has been a plethora of theoretical and descriptive 

statements attempting to explain similarities and differences in male-female 

criminal behavior, but most of these are not based on systematic research. 
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HISTORICAL 'PERSPECTIVE 

In the midst of current interest in the female offender, it is easy to 

forget that this offender is really not a new phenomenon. While she has 

exist.ed (albeit in smaller nlurbers) historically, she was generally regarded 

as incidental to the study of real (male) criminality. Rising incarooration 

rates in many countries, hovlever, reflected changes in the nature and 

incidence of crime among women and/or changes in the criminal justice system's 

response to her. The nnewn female offender in the United states has posed a 

challenge to these long and widely held assumptions: (a) the criminal justice 

system protected most women from the harshness of incarceration and (b) female 

criminality was really black female criminality. 

These assumptions were firmly entrenched as early as 1900 when Kellor 

wrote: 

There is no problem of criminality among white women of the the 

South. In the cities there are but small nurrbers of workhouses 

[where female offenders served time], and the average is less than 

three each in the eight state institutions •• Laws are not 

enforced against women, even to the degree in the North. They are 

often pardoned when convicted, because of the harshness of the penal 

. system. •• But the facts for negro women are very different and 

." conditions are such that they cannot well avoid immortality and 

criminality. 

Analyses of official statistics, arrest data, and prison populations often 

mirrored support for these assumptions • 

.! 
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Reports about changes in female roles in u.s. society appear to have had a 

significant impact on judges' and prosecutors' decisions because the 

incarceration of adult women has grown rapidly in recent years, despite the 

lack of evidence that there has been any substantial increase in serious crime 

by females (steffensmeier, 1978; Steffensmeier, Steffensmeier, and Rosenthal, 

1977; Figueira-McDonough, 1980). 

It seems quite clear that gender and race differences in crine and 

criminal justice processing shape the experience of women both as victims and 

as offenders. This paper addresses gender as a critical variable in criminal 

justice processing in the United States, but attention is also directed to' 

race because of the substantial differences in the processing of nonwhite 

females. Following a brief historical assessment of the processing of 

females, the characteristics of female offenders today are examined along with 

the mechanisms by which females are processed into and through the system. 

Special attention is directed toward plea bargaining and sentencing processes 

because recent research indicates these are crucial to our understanding. 

Women incarcerated in jails and prisons in the United states are then 

reported, with particular attention to patterns of commitment and 

incarceration in one state. Some of the problematic issues of racism and 

sexism in the incarceration of females will be highlighted. Attention is 

directed primarily toward research on sentencing and incarceration of adult 

offenders, but some reference is made to the processing of females through the 

juvenile justice system because it highlights even more clearly the operation 

of institutionalized sexism. 

" 

-3-

HISTORICALPER5PECTIVE 

In the midst of current interest in the female offender, it is easy to 

forget that this offender is really not a new phenomenon. While she has 

existed (albeit in smaller nurrbers) historically, she was generally regarded 

as incid~ltal to the study of real (male) criminality. Rising incarceration 

rates in many countries, however, reflected changes in the nature and 

incidence of crime among women and/or changes in the criminal justice system IS 

response to her. The "new" female offender in the United states has posed a 

challenge to these long and widely held assumptions: (a) the -criminal justice 

system protected most women from the harshness of incarceration and (b) female 

criminality was really black female criminality. 

These assumptions were firmly entrenched as early as 1900 when Kellor 

\vrote: 

There is no problem of cri~nality among white women of the the 

South. In :\the cities there are but small nurrbers of workhouses 
"\\ 

[where fema4le offenders served time], and the average is less than 
,I 

three each }h the eight state institutions •• Laws are not 

enforced against women, even to the degree in the North. They are 

often pardoned when convicted, because of the harshness of the penal 

system •• But the faq~s for negro women are very different and 

conditions are such that they cannot well avoid immortality and 

cri~nality • 

Analyses of official statistics, arrest data, and prison populations often 

mirrored support for these assumptions. 
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Explanations offered for the relatively few non-minority women Who 

encountered the criminal justice system were usually couched in intrapsychic 

terms. An example of this position is mirrored by Bryan as early as 1918 in 

her study of women at a house of correction (Bryan, 1953). Sh~ wrote that 

women were committed because of internal factors making for personal 

maladjustment. Explanations offered for black female· criminality, however, 

deal with cultural and other environmental conditions. In 1904, Dubois 

pointed to lax social norms in the black community as contributing to the high 

arrest rate among black women. Arrest f~;gures for Atlanta, for example, 

showed that, in 1900, 2,086 black women were arrested as compared to 474 white 

women (Dubois, 1904). 

Historically, black women have been overrepresented arrong prison 

populations. In 1890, when black women canprised only 14 :r;:ercent of the 

female population in the United states, they made up almost half (1,989) of 

the total female prisoner population (4,304). In addition, it was not unusual 

for black female commitments to surpass those of white females. For example, 

in 1923, 6,399 black women were committed to prison from January 1 to June 30 

as compared with 5,030 whi te women (Iglehart, 1977). 

Several researchers pointed to differential processing as accounting for 

the seemingly high crime rate arrong black women. In a study of women 

offenders at a New York state ~'lorkhouse, Fernald, Hayes, and Dawley (1920) 
"<:-;:, 

observed that the larger proportion of black women in the Workhouse was 

probably due to the practice of givdngworkhouse terms to first or second 

offenders who might, if they had been white, have been given a chance on 

probation. Mo.re recently, numerous scholars acknCMledge that black women have 
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never been afforded "protection" from the criminal justice system as had the 

non-minority women. Indeed, Klein (1973) asserts that chivalry has never been 

extended to women of color. 

In addition to being overrepresented in the criminal justice system, black 

women have been viewed as more criminal than the non-minority ferrale. "More 

criminal" refers to the tendency for black women to engage in more serious 

offenses. Again, historical data support this difference. Census cata on 

prison populations from 1890 to 1936 show that a higher percentage of black 

women committed crimes against property and person than did White women. A 

larger percentage of white women were involved in sex offenses, disorderly 

conduct, and drunkenness. 

Institutional committment patterns from 1900 to 1923 also show different 

patterns for white and black women. White women were more likely to be found 

in county jails and workhouses while black women were more likely to serve 

time in state prisons and penitentiaries. Because large percentages of the 

con~itrnents for serious offenses were to state facilities (U.S. Census Bureau, 

1926:32), it was said that black women were, no doubt, sentenced in accordance 

with the ty:r;:e of crimes they committed. 

As early as 1904, sentencing was observed for these two groups of women. 

Of the black women sentenced, almost half received a year of more of 

confinement. For white women, however, a little over half served less than 

one year. Of course, length of time served should be reflective of the degree 

of seriousness of the crime committed, but as we shall note later, that is 

often not the case. 



-6-

Regardless of the theories of causation, black females are rrore likely 

than their white counterparts to be arrested, charged, convicted, and 

sentenced to prison. '!hese trends have existed sfuce the first years official 

statistics were rerorded. Tables 1 and 2 are illustrative of the gap between 

black and white women in arrest rates and incarceration rates. In 1940, for 

the state of New York, 181 black women were arrested per 100,000 in New York. 

The rate for white women was 12. Black women were also more likely to be 

processed through the criminal justice system from arrest to imprisonment than 

were white women. The incarceration rate for black women was 21 as compared 

to 4 for white women. Rates from 1932-1936 for the United states support 

these gaps. For this period, white women had an incarceration rate of 6 per 

100,000 while black women had a rate of 21 (von Hentig, 1948:236). B¥ 1980 

these ratios had changed substantially, producing even greater racial 

differences" 

Pollak (1950:115) summarized three major opinions on the race factor in 

female criminality: (1) black women are thought to be more criminal than 

white women; (2) they are believed to surpass the criminality of white women 

to a greater degree than black men seem to surpass the criminality of white 

men; and (3) their criminality appears to come closer to the criminality of 

black men than the criminality of white women does with regard to that of 

white men. 

More recent attention on ferrale criminality has acknowledged the special 

case of the black female offender while moving on to explain the causes of the 

recent rise in crime rate among non-minority women. 'Iheories of changing 

, opportunity structures and women I s liberation ignore the fact that the' woman 

"-'----------------.,;-----------~----~--------~---~~~ ~~~,~,--. 
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most likely to be processed through the criminal justice system are the least 

likely to respond to ideologies of sex-role equality. In 1934, Sheldon and 

Eleanor GlUeck studied five hundred delinquent women and vrrote, "The women are 

themselves on the whole a sorry lot" (299). 'Ibcay, the lot of female 

offenders seems to have worsened. While black women are'still 

overrepresented, it is apparent that factors that give rise to female 

offenders are stronger than ever before. 
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TABLE 1 

ARREST RATIOS PER 100,000 PERSONS IN THE GENERAL POPULATION, 

ACCORDING TO SEX AND RACE, NEW YCRK STATE, 1940 

Sex and Race 

White fenale 

Black fenale 

White male 

Black male 

Source: pollak, 1950:116. 

TABLE 2 

Ratio 

117 

181.1 

263.5 

1,890.3 

RATIOS OF PRISONERS RECEIVED FRCM COURTS BY STATE MID FEDERAL PRISONS, 

PER 100,000 PERSONS IN THE UNITED STATES, 

1940 and 1980 

Sex and Race 

White ferrale 

Black female 

White male 

Black male 

1940 

Ratios 

3.6 

20.9 

95.3 

384.7 

1980 

Ratios 

6 

47 

178 

1148 
... -, 

Source: U.S. Dept. of Justice Bureau of Justice statistics,i)~isoners in 

State and Federal Institution on 12/31/80, p. 21; and pollak, 1950:117. 
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WEO ARE ,THE FEMALE OFFENDERS 

Self-report surveys of offenders (Short and Nye, 1970, indicate that the 

vast najority of adult~ have committed one or more misdemeanors or felonies, 

but the prevalence and frequency of crime is far less for fenales than miles. 

Only in the case of larceny, drug use and abuse, forgery, fraud, and sex 

crilTES do fenales commit with equal frequenc,'Y. Olly 10% of those arrested for 

all types of person crimes in 1980 were fenale, but in the case of larceny, 

2.9% were fenale. '!he findings in Table 3 reveal an overall nale/fenale sex 

ratio of 5.3 in 1980, but the ratio for person crime is far higher (9.2) than 

for property crime (3.7). 

In a longitudinal study of fenale criminal behavior Steffensmaier et. ale 

(1977) concluded that for violent crime the fenale profile was essentially 

sirrdlar to that in 1960. However, they observed that there had been increases 

in larceny, fraud, and forgery, and in vagrancy and disorderly condIct. 

Females made few gains in traditional "male" crimes. 'Ibey also indicated that 

reporting patterns need careful examination because they vary over time, by 

geographical area, and by organizational ~ttributes of processing agencies. 

For: example, women are viewed less paternalistically tocay and, therefore, nay 

not be dismissed or "filtered out" Qf Dfficial processing as they may have 

been in the past (Steffensmeier, 1980). 

Prostitution and promiscuity are behaviors for which WOlTEn are almost 

exclusively prosecuted 'cay. But, this has not always been the case as 

He\vittand ~1ickish recently noted (1983). '!hey eXamined the official hMdling 

of prostitution in Muncie, Indiana, between 1900 and 1920 and observed that 

there Were nearly equal nurrbers of nales arid fenales arrested, tried, and 

. , 
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convicted for prostitution. 'Ihen, in the 1920's laws and practices began to 

change, illustrating the fact that deviance occurs in the context of social 

institutions that have the power to label some persons as deviants and others 

not so. 'Ihe sexual status attribut!=d. to female deviance is also evident in 

the assumptions made by official agents that all fenale ~eviants are sexually 

deviant (Chesney-Lind, 1977). 

'lhose who have argued that, with increased opportunity for women in the 

labor force, there would be increase in occupationally related crime have 

found few data to support their assumptions. Most women remain in low-paid, 

sex-segregated occupations. Female crime continues to be attributed to female 

sex roles, whereas male crime is usually attributed to social structural 

features. Feminist perspectives on crime and gender assume a broader 

.perspective than do traditional social science perspectives. 'lhe latter 

generally are interested only in who comndtted the crime, whereas feminists 

view the crime within a wholistic conception of social power, gender 

relations, and economic stratification. 'Ibey are as interested in the crimes 

cbrilmi tted against wQmen as in th,?se by women. 

Table 3 
" 

Index Crimes (Arrests) by Sex, 1980 

Sex Criminal Arrests 

persona propertyb Total 

Male 401,589 1,383,350 1,784,939 

Female 44,784 368,354 413,138 

Sex RatioC 9.2 3.7 5.3 

a. "person crimes include murder I manslaughter, rOObery, aggravated assault. 

b. Property criJres include larceny, burglary, auto theft. 

c. Sex ratio = male arrests/female arrests. 

Source: U';.S. Dept. of Justice, FBI, Uniform Crime Re};Ort, october 1981. 
<' " 
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CoUI~ PROCESSING 

Examination of gender patterns in court processing is particularly 

important, and many research findings have pointed to substantial 

differences. In a study of processing in Washington, D.C., Figueira-HcDonough 

(1982) observed marked male/female differences in the processing of larceny, 

drug, and sex crimes. 'lhere were few differences in the treatment of person 

and serious property crime. She noted that those who argue that men and women 

are treated similarly are accurate when discussing crimes in which males 

predominated. But, if one examines crimes where females predominate, there 

are large diff0~~nces in treatment in plea bargaining, in rates of guilty 

pleas and in sentence bargaining. Women were less able to bargain effectively 

and were more often willing to plead guilty to the original charge. 'Ibey were 

less likely to have their charges reduced during the pleas process and they 

fared less well in sentence bargaining. 

Figueira-McDonough also found that seriousness of offense and prior 

record were weaker predictors of sentences for females. Although males 

overall received stiffer sentences, the reverse was true for larceny where 

females predominated. In·fact, controlling for prior record, race, and 

residence, the probability of severe sentences for larceny and sex crimes for 

women was nearly the same as for violent offenses. Family and friendship ties 

to the victim predicted to incarceration of females, but the opposite was true 

for rnales. l Figueira-McDonough (1982) also examined processes of charge 

bargaining and sentence recilction and 0l¥=>eryed differential treatment and 

outcomes for females when compared with males. Females plead guilty more 

.c. 
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often although they have fewer continuances; they corrunit less serious criJre; 

and they receive fewer charge or sentence redlctions regardless of how they 

plead. 

In a similar study in two midwestern cities Butler and Lambert (1983) 

observed that the treatment of males and females varied markedly between the 

two courts. Seriousness of the offense, past rerord, race and typ: of pleas 

were better predictors of male outcomes than for females. '!hey concluded that 

incapacitation models were better predictors for males, whereas, treatment­

rehabilitation .models more oft~ appeared to influence judicial decision 

making for females. 

Processing patterns for juvenile offenders manifest similar gender 

differences. Despite the passage of the Federal Juvenile Justice and 

Delinquency Prevention Act, female delinquents continue to be processed more 

often for noncriminal offenses than are males. Sexual and moral misbehaviors 

are judged as more serious offenses for females. For criminal offenses, there 

are fewer. differences, but males may be dealt with more punitively -

especially with respect to incarceration. 

GENDER AND b~NTENCING REFORM 

Before examining the impact of sentencing reform through the use of 

sentencing guidelines, it is essential to emphasize our particular coocern 

with gender a~ an important variable when considering sentencing reform, 

including th~ application of sentencing guidelines. Most of cne w~iters 

ignore gender as a variable worthy of consideration (Gotbfredson and 

Gottfredson, 1980). 
j,';:~' ~ 

Only Kay Knapp in her reports on evaluation of the 

implenentation of the Minnesota Guidelines even mentions findings about gender 
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similarities or differences (Knapp, 1982). others proceed to develop 

guidelines on the characteristics of the majority male offender, failing to 

note that criminal behavior patterns of women differ significantly. 

It is also im};X)rtant to ronsider gender because research findings about 

discrimination and disparity in the sentencing of females, as canpared with 

males, remain contradictory and do not permit firm generalizations. Some 

findings indicate that courts are more lenient in the processing, conviction, 

and sentencing of females. Others state just the opposite while a third group 

argues that one must control for type of offense, prior offense record, 

presence of dependent children, and adequacy of defense cow1sel. 

In a case record study of defendants convicted of theft, forgery and 

fraud, and drug violations in an urban midwestern county, Krutschnitt (1981) 

observed that overall - females appeared to have a slight advantage in terms 

of leniency of the sentence received, but she was unable to control fully for 

variations in offense, offense history, and processing experience. She did 

ot/serve sex and race-linked discrepancies in that non-\'lhite males and older 

females were significantly more likely to receive harsher sanctions regardless 

of controls. Perhaps even more im};X)rtant was t:he fact that few predictors had 

a consistent effect across sentencing decisions:. 

Zalman, et ale (1979) analyzed a state-wide sample of sentencing 

decisions and observed substantial variation among judges which could not be 

explained by offense or offense-related characteristics. '!hey observed that 

non-whites received harsher sentences for homicide, assault, robber, sex, 

burglary, and larceny crimes. Moreover, they also observed that non-\'lhitp.s 

received longer sentences for burglary, sex, drug, and larceny offenses. 
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Unfortunately, no systematic comparisons were made of race and sex. Zalrnan 

recommends the development of presumptive sentencing guidelines and statewide 

review as the more promising policies for reducing judicial disparity. 

Daly (1981) argues that both class and gender must be carefully examined 

if one is to understand differences in criminal court processing and 

outcomes. She notes that women more often appear to receive less harsh 

criminal justice sanctions than do men, but such findings can be misleading 'if 

comparisons are only made between males and females and not within groups of 

each. She also suggests that feminist theory of "patriarchy" can be used to 

specify how defendants I form and degree of "family connectedness" become 

critical. dimensions in court adjudication. Court agents eh~ct women to 

perform family labor, to be responsible for children, and they recognize that 

labor is important to the maintenance of family life. As a oorollary, court 

agents expect that men will be the primary breaavinners. They also assume 

that the heterosexual marital state is a stable group so long as men and wo~en 

have mutual responsibilities therein. Bernstein's findings confirm the 

importance of this perspective on male-female roles (Bernstein, et. aI, 1979). 

Given this perspective, controls must be applied for family 

responsibility and dependence, prior criminal reoord, seriousness of the crime 

committed, and adequacy of the counsel provided to or for females as well as 

males, despite the fact that the former oommit far less serious crime. '!bo 

often it is assumed that: defense counsel is unnecesssary for minor crimes. 

SENTEt~ING GUIDELINES 

.As of 1983 only three states had established statewide sentencing 

guidelines with specific recommencations on in/out decisions and 00 the length 

of a prison term for a given offender and offense. These are: Utah (1979); 
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Minnesota, (1980); and Pennsylvania (1982). In Minnesota and Pennsylvania, 

guidelines have been enacted into law by the state legislature, and in Utah 

they have been formulated as administrative policy by the state court. These 

guidelines have as their purpose the establishment of rational and consistent 

sentencing standards Which reooce sentence disparity and ens~re that sanctioos 

are proportional to the severity of the offense of conviction and the extent 

of the offender's criminal history. 

sentencing guidelines are being developed and implemented in an 

additional six states; Naryland, Massachusetts, Rhode Island, Vermont, 

Washington and Wisconsin. Numerous local jurisdictions also utilize sentencing 

guidelines: DenVer, Chicago, Newark, and Phoenix (Kress, 1980). 

This paper examines the Guidelines that have been implemented in 

Minnesota. Because there has been ongoing monitoring and evaluation by the 

state Sentencing Guidelines Commission, it is possible to ascertain sorr~ of 

the impact that occurred during the first two years of operation on a state 

wide basis. The Minnesota Guidelines explicitly state that the following 

principles are to be adhered to in sentencing: 

1) SentenCing shoule be neutral with respect to the race, geneer,. social 

or economic status of convictee felons. 

2) Commitment to the Commissioner of Corrections is the most severe 

sanction, but the policy must provide for increasing severity of sanctioos 

proportional to the severity of offenses and crimina~ history. 

3) Because the capacities of oorrectional facilities are finite, use of 

incarceration there should be limitee to the more serious felonies and for 

those with long criminal histories. SanctiOns should be the least restrictive 

type necessary to achieve the purposes of the sentence. 
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4) Guidelines are advisory to the sentencing judge, but there should be 

departures from the presumptive sentences only when substantial and compelling 

circumstances exist. 

The GUidelines are a part of an overall sentencing structure created by 

the Minnesota legislature in 1980. This structure incorporates certainty of 

sentence, accountability in sentencing, truth in sentencing r appellate review 

of trial court sentencing practices, an elaborate monitoring system, and a 

process for review and modification of the GUidelines. 

The range and form of the sentence can vary widely between states. In 

the case of Minnesota, a non-imprisonment alternative is recommended for most 

property crimes in which the offender does not have an extensive criminal 

history. In contrast, in Pennsylvania non-confineITEnt is specified only for 

misdemeanors with mitigating circumstances. Judges in Pennsylvania have far 

broader discretion, but in both instances judges who depart from the 

guidelines must provide written explanations as to why they did so. 

Minnesota has had a longstanding interest in controlling prison 

populations; therefore, the sentencing guidelines were viewed as an important 

mechanism in aiding this control. Minnesota had passed the Corrnnunity 

corrections Act in 1974 to foster corrnnunity corrections by providing state 

subsidies to participating counties for the development of alternatives to 

state imprisonment. 

Prior to the impleITEntation of the guidelines, data on female/male 

sentencing in Minnesota indicated clearly that women were convicted of far 

less serious criITE than were men (Table 4). 

' .. ,', 
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Table 4 

conVictions, by Offense in Minn. - 1979 

Offense Male Female 

Person'crimes 19% 7% 

Serious property 19% 3% 

Nonserious property 41% 70% 

Victimless 17% 15% 

Other 4% 5% 

N= (1774) (491) 

Source: Minnesota J):;pt. of Corrections Annual Report, 1979. 

Data were taken from the 1979 Annual Rep:>rt, but were recorded' and 

analyzed to obtain the above information. 

Examination of sentences indicated that 20% of the females and 29% of the 

males were sentenced to prison - clearly disr~rate sentences for females, 

given their conviction offense. In addition, examination of c~irninal history 

revealed even more discrepant results for 65% of the females had no prior 

otfense record, whereas only 46% of the males had no prior record. Further 

disparity is evident in the length of sentences that were handed down, as 

Table 5 indicates. 

<.\ ' 
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Table 5 
\ 

sentence Midpoints, in years, in Minnesota, 1979 

MidfOint Males Females 

" Less than 1 year 18% 10% 

1-2 years 53% 56% 

3-4 years 1% 1% 

5 years 18% 30% 

More than 5 years 10% 3% 

N= (1775) (513) 

Source: Minnesota Dept. of Corrections Annual Report, 1979. 

Women were more likely to receive probation sentences than were men, but 

the length of that sanction was far longer on t~e average and highly disparate 

if one considered offense seriousness. Not surprisingly, 65% of the women had 

minor dependents as contrasted with 33% of the men. Women with minor children 

were more likely to receive a sentence to probation (albeit longer) than were 
, 

other female and male offenders. No significant male/female differences were 

observed in residence, education, occupation, except that females were more 

likely to have had a shorter and more disrupted employment history and were 

less likely to be employed at the tine of cornmitmentof the offense or at 

sentencing. 

In 1982 the first 5,500 cases sentenced under the Minnesota gUidelines 

were evaluated compared to a baseline group of 4,369 cases sentenced in 1978 

(Minnesota sentencing Guidelines Corrunission, 1983)2. 

the following: 3 

The findings revealed 

" ....... _.~ "" ~.~_'" .... ,' .... '_ .. , ho...-_. _..".. .._ 
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1) sentencing practices substantially conformed to the policy articulated 
" 

in the guidelines. There was a 73% increase in the impriscnment of offenders 

convicted of high severity crimes with low criminal histories and a 72% 

reduction in the imprisonment of offenders convicted of low severity crimes 

with moderate to high criminal histories. BetWeen 90-95% of the felony 

sentences imposed were presumptive sentences. 

2) Disparity in sentencing decreased with greater uniformity and 

proportionality. However minority offenders (blacks and Native A~ricans) 

received sonewhat more severe sanctions than did whites, even when controlling 

for severity level and criminal history. Most of this difference was 

attributable to two metropolitan countries which processed larger numbers of 

non-white offenders. 

3) Prison populations remained stable in contrast to the sharp increases 

in other states at this time. Commitments were close to the projected level. 

4) The commitment rate for females declined to 5.5%, considerably below 

the expected level of 9.2%, but the rate for males also fell 1% below the 

predicted level to 16.2%. The female prison population declined from 80 to 56 

person~ - again in sharp contrast to practices in surrounding states. 

5) OVerall, the rate of trials did npt increase and processing time 

remained nearly identical. Fewer than 1% of the presumptive sentences were 

appealed. 

'l'hus, the above information suggests that the sentencing guidelines were 

relatively effective in achieving the stated goals for .,which they were 

enacted, at least in the first two years. However, when the Commission 

released its Ig83 findings, some reversals and disturbing patterns emerged. 
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Prison sentences we~e once again on the increase for both males and females. 

Several actions by the legislature and by law enforcement persamel have 

produced a dramatic increase: 

1. The commitment rate during the first two years was 15.0% of those 

convicted, and that increased to 18.5% during 1981-82 despite the fact that 

the number of convictions also increased from 5500 to 6077. This resulted in 

a 36% increaSe in corrunitments by the end of 1982. 

2. In 1981 the legislature increased mandatory minimum sentences for 

felonies committed with a handgun from cne year to three years for the first 

offense and to five year s for the second offense. Moreover, both prosecutor s 

and judges received increased discretionary authority to negotiate the 

imposition of mandatory sentences. 

3. Prosecutors dismissed fewer felony cases in the second period in a 

successfu~ effort to build higher criminal history scores, and thereby require 

incarceration unqer prOVisions of the GUidelines. The percentage of offenders 

with criminal history scores of four or more increased more than 50%. 

4. Increasing numbers of property offenders, particularly females, were 

sent to prison in violation of the basic policy of the Guidelines that person 

offenders should be corranitted to prison, not property offenders. rower 

severity property crimes had particularly large rates of increase. 

5. There was an increase of 32.8% of females versus a 7.7% increase in 

the commitment of males, but these increases were not related to convicticos 

for more serious crimes. Similarly, there was a 29.0% increase in the 

comrrlitment of blacks and only a 8.9% increase in white commitments, and again :;;} 
it was not possible to link these differences to '·criminal behavior of the 

offenders. 
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6. Parole and probation revocations increased as did revocations for 

stayed felony guideline cases where offenders were placed in the community 

rather than in prison. One metropolitan county contributed disproportionately 

to the revocations. 

The Minnesota corrunission is presently continuing its review process and 

makes recommendations to the legislature for acticn to maintain the thrust of 

the mandate \'\1hich led to the establishment of the Guidelines. Q1e can only 

speculate about the reasons why the prosecutors and other criminal justice 

personnel operated to dramatically increase the numbers of persons convicted 

and the rate of commitment in the second two-year period. It is possible that 

they were influenced by the strong pressures for more punitive intervention in 

surrounding states, and as elected officials, they were also influenced by 

local opinions. Nonetheless'iH ... ~:.:--tnter-county differences are note\vorthy as 

is the fact that these change~'oc;cUfred during a time in which the crime rate 

overall was on the decline. The continued patterns of institutionalized 

racism and sexism provide support for Daly's (1982) propositions about the 

impact of gender, raoe and class on criminal justice decision~aking. The 

evaluation of the Minnesota sentencing reform by Goodstein (1982) highlights 

many of the actors and facets of the criminal justice system who resisted' the 

implcamentation of this innovation in the first two-year period. 

Minnesota has also forumlated a complete set of sentencing guidelines for 

juvenile offenders, but these have not as yet been enacted into law. Because 

status offenders and other non-crimes are incorporated into these guidelines, 

it is probable that their implementation will contribute to the expansion of 

formal social control over more and more youth in the justice system. 

___ i ___ _ 
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Women in custody 

Despite the discri~nation on inequities that exist among police, judges 

and prosecutors, the most serious problems exist in residential facilities: 

jails, prison, reformatories, lockups and other facilities. As of mid-l983, 

the United states prison population totalled 431,829 adults, and it was 

increasing arm.ually at a rate of 8.4% (U.S. Dept. of JUstice, 1983). If we 

include with this number the population of those in jails, juvenile detention 

and training school facilities, the total census of incarcerated persons in 

criminal justice facilit.ies in the United states would easily exceed 700,000 

persons - and we have not even considered those in various types of lockups or 

those in mental health facilities for offenders. Given the likelihood that 

those presently in jailor juvenile facilities have a high probability of 

subsequent incarceration in an adult prison, there does not appear to be any 

likelihood of significantly reduced pop.llations during the 1980's, at least. 

Moreover, prison construction in excess of two billion dollars is underway in 

39 states. Declines in the available young adult population and in the crine 

rate appear not to have had any real effect, because the vast majority of 

states report higher rates of incarceration with little or no relation to the 

crime rate in the respective jurisdictions. 

America's prisons and jails had increasing and disproportionate numbers of 

nonwhites during the 1970's and 1980's (U.S. Dept. of Justice, 1971-1983). 

Approximately 50% of all inmates in prisons and jails are nom.nite, but when 

rates per 100,000 are examined, great discrepancies are revealed. Table 2 

indicates that there is an overall prison incarceratio~ rate of 145, but the 

rates for Whites is 178 and for Blacks, 567; for Hispanics, 164; and for 

-i ,. .•. 
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Native Ai1lericans, 212. Because ten states do not code Hispanics as a separate 

group, their rate represents a large undercount. When one examines the rates 

for fenales, greater racial discrepancies are noted. OVerall, the female rate 

is 22 per 100,000 - far below that for males, but for white women it is 6 and 

for black women, 47. 

Although the United states has a long history of high rates of 

incarceration, the period from 1930 to 1970 was relatively stable. However, 

since the mid-1970's there has been a steady and substantial increase in 

prison populations - peaking at annual growth rates of 12% in 1981 and 1982. 

Increases for females exceeded those for males because the female population 

increased by 133% to 18,853 since 1974 and the ~le population increased by 

86%. Nonetheless, the female/male ratio did not change; females continue to 

ocrupy approximately 4% of the prison beds in the United states. 

What are the factors that will help us understand how and why these 

changes have occurred in the numbers of persons incarcerated? 

1. socio-demographic factors have been identified as key variables 

because -of the tremendous boom in the young adult population between the ages 

of 15 and 25 in the mid-70's. 

2. Increasing numbers of in:rnigrant 'and minority pOpulations were 

eligible for prisonization - particularly because they have experienced severe 

eConomic and social discrimination. 

3. persistent eoonomic recessions sinse the 1973-74 have permanently 
~ ,; ~, 

dislocated thousands of blue collar vlOrkers and young adults attemptins to 
t .. , 

enter the labor force. 'Ihese poPUlations are particularly at risK: for 

increased crime, and especially "for incr~.aSed incarceration given their ladk 

of employment, as findings from the_:v~~a Institute Manhattan Study iridicated. 
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" 4. Penal code reform took place in rna~y~states and in most instances 

, involved increasing the type, length, and severity of the sanctions imp:>sed on 

~corivic.ted offenders. 

5. Income inequality increased particularly for women "and most of all 

for minority women who were single heads of households. 'Ihe iilcreasing 

feminization of poverty paralleled the rapid increase in the incarceration of 

women who were also disproportionately non-white, poor, unemployed, and head 

of households. It should also be noted that in this period of time there were 

persistent efforts to reduce and control the amount of income allocation 

~hrough the AFDC program. 

We had an opportunity to examine changes in the incarceration af women in 

Michigan over a ten year interval (Figueira-McDonough, et al., 1981). Between 

1968 and 1978 that state experienced a 500% increase in female offender 

eorrnnitments and an overall irlCrease of 260% in its female offender population 
\ 

in prison. In that same time interval, crime rate by women increased by less 

than 15%. However, in 1977 Michigan opened a new prison for women and the 
/ 

increasing availability of bed space appears to have been a major factor in 

judtcial decision ~a!dng. We would like to highlight sorce of our findings 

because they permit us to understand more fully the dramatic changes that have 

occurred in many states. 

There was a 368% increase in the nonwhite population as compared with 

a 120% increase in white female offenders in prison. '!he sharpest 

increase in nonwhites occurred after 1974, a tim: of serious economic 

recession in Michigan. ';[hat recession had a very negative impact on 

nonwhite females employed in bl,ue collar occupations. 

• ~:;-~""'.:)l"~' ~7"n:::"~-IC1-'tt'>i,'''''*'''''''''''''''''''''~''''~'~< 
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2. Although nearly 90% of women had borne children, only 15% vlere 

married. Most encountered serious problens as single parent heads of 

households and moved to crime as one survival technique. 

3. Offenders were seriously educationally disadvantaged and that 

disadvantagement increased dlring the 1970's as measured by standard 

test scores. 

4. Increases in alcohol and drug abuse or addiction were substantial as 

were increases in the percentage of offenders who had a history of 

mental illness and psychiatric placement. 

5. Women in prison overwhelmingly represent the working poor, but only 

about 30% had received welfare support. 'Ihe major changes which 

occurred during the period of this study were the declines in the 

occupational level and aIfK)tiil~uf labor force participation. By 1978, 

53% of thoseantering prison had no full-time occupation; 19% were in 

6. 

unskilled occupations and 11% were in service occupations. Fewer 

than 10% were in professional or skilled occupations - a far cry from 

statements of some who assert that increased crime by females is 

associated with lllcreased particiation in the labor force (Simon and 

Adler, 1975). 

It is often asserted that the offense behavior of females has 

changed, but our research found it not to be so. In 1967, five 

offenses accounted for three-fourths of all corrnnitments: larceny, 

forgery, homicide, burglary, and assault, in order of their relative 

importance. Ten years later, larceny still was first at 31%, 

'followed by drug-related crimes (15%); forgers and fraud (14); 

robbery (12); and homicide. (7). There was no support for the 

argument that females have increased in violent behavior. 

; 

~. 



- '"~ ---. --~,..--- --

; 

----.--- ---- -------------- - ~------ ~------

7. 

8. 

-26-

In contrast to adult male offenders, less than one-third of the women 

had a history of juvenile offending. More than half had never served 

time prior to the present commitment. The conceptualization of 

"criminal career" found in much of the literature appears generally 

inapplicable with regard to female offenders. 

'!Wo-thirds of all commitments received minimum sentences of two years 

or less, but during the decade the average sentence increased from 44 

to 54 months. There was a tendency for the average sentence to 

gravitate twoard one to two years, regardless of the offense. The 

average length of stay also increased; 54% spent cne year or longer 

in 1968, and that increased to 74% in 1978. When race was 

examined,it was observed that there were few differences, if cne 

considered long sentences, but in the case of short sentences, 

nonwhites predominated. It appeared, however, that nonwhites charged 

with larceny (especially shoplifting) were sent to prison for short 

sentences, but their parallel white sisters remained in the conununity 

on probation. 

Gender and the I.iabilityof Being Black and Young 

Throughout the United 'states correctional populations are 

disproportionately nonwhite and under the age of thirty. This pattern was 

also observed in Michigan, but this study revealed substantial differences for 

male and female offenders. Throughout the decade th~ percentage of non\\tlite 

offenders grew throughout the prison population, but it grew faster for 

females. In 1972 the male prison population was 58% nonwhite while the female 

population was 69% nonwhite~ In 1976 the male nonwhite population had 

declined to 54% while the female ncnwhite populaticn grew to 74%. 

1_ 
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With the accumulated evidence in this study that women conunitted to prison 

in this state were predominatly losers, it would appear that being black and 

female represents some form of double jeopardy reinforcing their loser 

status. Unemployment statistics for the state of Michigan (Michigan 

EmploYlrEnt Security Cummission, 1978, 1979) reinforce this assumption. 

Between 1960 and 1975 the female labor force participation increased from 40% 

to 45%. However, while nonwhite women had a higher participation rate than 

white women in both 1960 and 1970, the reverse was true in 1975. That is, 

ncnwhite women decreased their participation in the labor force during the 

severe recession of 1974-75. More recent unemployment data lend further 

support to this interpretation. In 1976 ~;omen had much higher unemployment 

rates than men, and nonwhite women had, .the highest unemployment of all 

groups. Even later in 1978 when employement rates increased substantially in 

Michigan; major gains were made by v.hite nales and the least by nonwnite 

fenales. 

Female offenders were older on the average than were male offenders in 

Michigan's prisons (27 vs. 22 years), but only 25% of all female offenders in 

prison in Michigan were older than thirty. Similar to the above observation 

on race, unemployment data indicates clearly that this age group is 

disproportionately at risk as far as unemployment is concerned. Thus, gender, 

age, and race interact to increase the prooability of serious disadvantage in 

our complex and competitive society. 

The findings from this research about the changes in the conunitment of 

women to prison in Michigan between 1968 and 1978 presents a bleak picture, 

but they do challenge, many of the popular assertions th9~'! are frequently made 
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about female offenders. They indicate quite conclusively that criminal 

behavior patterns of incarcerated females have changed very little in this 

decade. The findings also suggest that many of the theories and propositions 

about criminal behavior which are based on studies of males are often 

iIlapplicabl@ to females. BecaUSe females coocentrate their criminal behavior 

in different areas, do not follow the same "Career" patterns, and because they 

behave differently in the processing systems, we need to develop a distinct 

conceptualization of female criminal behavior. Similarly, greater knowledge 

is required about the variable response of the male-dominated criminal justice 

system to female behavior and status. 

Females comnitted in Hichigan were largely nonwhite, under-educated, poor 

or from poor families, and unemployed or employed in low skill occupatioos. 

GiVen their dependents and other family responsibilities, many of them may 

have drifted to property crime to solve immediate problems, or to TIPre .serious 

person crime when stress became such that they were unable to respond 

appropriately. Institutionalized racism and sexism once again appeared to be. 

a fundamental problem in the criminal justice system. 

The other pattern that stood out in this study of the rommitment of female 

offenders to prison was the mini~l use of community correctional 

intervention. As was noted earlier, two-thirds of these women had no rerord 

of contact with the juvenile justice system and more than half had never 

served time prior to the present rommitment. Nearly three-fourths (71%) were 

committed for a property or victimless rather than a person crime. Thus, one 

lllevitably must ask the question why they were sent to prison in the first 

place. 'Ihe vast majority certainly were no threat to the public's safety. 

----- -----------~---
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Moreover, being in prison inevitably compounded their problems with respect to 

their children and families, to employment, and to their own personal 

well-being. 'Ihe increased evidence of mental illness and serious substance 

abuse in this population cannot go unnoticed. But, prison programs in 

Michigan, as in other states, provided no effecive treatment for these 

problems. 

Conclusions 

By examining some research findings on court processing, sentencing, and 

incarceration from a gender and race perspective, we have demoostrated the 

utility of such an approach in increasing our understanding of the operation 

of the criminal justice system. Clearly there are numerous implications for 

law, policy, and programs for females as well as males, but this paper 

demonstrates that changes specific to women must be addressed. Feminist 

perspectives argue that crime occurs in the context of class: race: and gender 

relations. An adequate understanding of crime and deviance requires analysis 

of the ways in which institutionalized patterns of gender and race influence 

the behavior of both women and men. 

This paper does not address the broader issues confronting this society 

with respect to poverty, unemployment and insecurity. In the past few years 

we have experienced serious structural crises brought on by economic recession 

and federal changes in social welfare policies and progra~. The feminization 

of poverty is .a reality to millions of women and children and it will 

undoubtedly influence the criminal justice system, if past history provides 

any guidelines. Wh!eEher recognition of the problems will produce ad hoc 

responses or a sound reassessment and the establishment of more comprehensive 

social policies is highly"uncertain today. 

0525D 
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Footnotes 

* Earlier versions of this paper were pres en teo at the National Association 

of Social Workers Symposium in Washington, D.C., November 20, 1983, ano at 

the National Confer e..'1 C€! on ~·lomen Offenders at the Institute of 

Criminology, canberra, A.C.T., Australia, JUne 12, 1984. 

1. Frienoshipties to the victim refer primarily to instances Where the 

offender was a relative or close acquaintance of the victim. In the case 

of serious person crime by fernales, very fre:;ruenUy the victim is a spouse 

or child of the offender. 

2. For the baseline comparison a 50% sample of 2332 cases was drawn from the 

total of 4369 convicted felony offenders in Minnesota in 1978. 

3. For a full report of the initial evaluation of the implerrentation of the 

Minnesota determinate sentencing law and sentencing guidelines see 

Minnesota Sentencing GUidelines Commission (1982) and Goodstein (1983). 

~ ____________ ~_~ __ ~_~~ ________ ~_~~ __ ~_~~_-_"~L~c~""_ 
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