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« - ABSTRACT
This study- examines:the extent and sources of disparity and
differential treatment in Georgia's Superior Courts from 1976
through June 1982._ Building on earlier studies, it asks three
First, what effects do case attributes, both
social background and 1egally relevant, have on sentencing
Second," to what extent are sentencing decisions

: affected by dimensions of the court ‘and county where the offender

is sentenced7 Third, %o what extent do these court and county
contexts. determine the relevance of case attributes, that is,

' determine the magnitude and. direction of disparate and
f»differential treatment° 5 5 : :
Analysis focused on five sentencing dec1sions., (1) type of

"sentence, whether probation or prison; (2) length of probatiom;
(3) total sentence length (probation and prison) for offenders

receiving split sentences; (4) the proportion of the split
sentence for which imprisonment was mandated; and (5) length of
prison terms, for offenders receiving only incarceration. Case,
court, and county. variables, derived from a variety of sources,
were used to predict these decisions. Case atiributes were based
on a sample of over 18,000 convicted felons, drawn from files of
the Department of Offender Rehabilitation, the Fulton County
Superior Court, and the DeKalb County District Attormey. Court
data were obtained from the annual reports of the Administrative
Office of the Courts, the State Crime Commission, and the Georgia
Official and. Statistical Register. County variables were drawn
from Census materials, Uniform Crime Reports, and the Georgia
Department of State. We also, content-analyzed newspapers in
selected circuits and interviewed judges, district attorneys, and
other criminal justice authorities in 11 of the state s 42
circuits. : "

Information'gleaned from site visits directed statistical
analyses and provided interpretations for some findings.

Statistical analyses constituted the heart<of the study, however.

- Depending on the dependent variable, weighted or ordinary least

squares regression procedures were used. ° Corrections for

selection bias in truncated samples (e.g., probationers) entailed

. . a two-stage estimation procedure described by Berk and Ray
»;(1982) ‘ . ; ;

oo

@ Analysis produced a number of 1mportant findings.
that, while legally relevant factors more strongly and
consistently affect sentences than do social background factors,
the magnitude and direction of their effects depend on
characteristics of the sentencing court and the surrounding
community. Similarly, the nature of differential treatment based

‘We found

‘on social backgrﬁund (e.g., race) depends on selected features of

the court and county. In general, no one group of offenders is
consistently treated more harshly or more 1en1ently. Thus,. court
and county characteristics affect sentendes both directly and

_indirectly, by determining the way .judges use information about

@

iv

CES R AR S I R £ e




o

the offender and his offense during sentencing.

- The theoretical expectations that guided our choice of
variables met with limited support. Court bureaucratization does
‘not consistently reduce differential treatment. Indeed, it

*intensifies harsher treatment of both socially advantaged and

disadvantaged offenders. Similarities between the judge and the °
offender are either irrelevant or do not" generate the expected
Ienience. Contrary to conventional wisdom and some research
“literature, judges from local.or rural backgrounds do not appear
more particularistic than those from more cosmopolitan or urban
backgrounds. : Similarly, professional activism does not generate
more even~handed treatment of offenders. Established Judges are
‘more lenient than their electorally vulnerable counterparts, but
this is the case only for some sentencing decisions. ' Finally,
judges who are locally involved are not invariably more punitive
toward threatening or dangerous offenders than are their

count erp arts.

When considering dimensions of the county, we found that, as
was the case for bureaucratization, urbanization tends to
‘exacerbate differential treatment of both socially advantaged and
disadvantaged offenders. Economic inequality also intensifies
differential treatment. It too places. no single group at a
consistent advantage or disadvantage. Sentences are not
consistently more severe in politically conservative or
crime-ridden counties. However, more threatening offenders are
at a particular disadvantage if sentenced in counties -
experiencing serious crime problems. Finally, ‘sentences tend to
be more punitive where press coverage of crime is extensive,

' prominent, or focuses on local crime. 1In contrast, they tend to
be more lenient where the press focuses on violent crime. In
neither instance did we find evidence that press coverage '
consistently intensifles harsher treatment of more dangerous
offenders. C

These results have 1mp11cations for research, theory, and

‘sentencing'policy. Our efforts to control for sample selection

bias and our contextualization of sentencing decisions raise
questions about the accuracy of prior research. They illustrate
as well the importance of developing alternative strategies to
investigate issues of discrimination and disparity. Our results
demonstrate the complexity of sentencing. As a result, they
underscore the poverty of theories that focus on single .
determinants, whether of senternces or of discrimination during
sentencing. The policy relevance“of our findings derives from
the light they shed on internal inconsistencieés within: the

substantive criminal law, the symbolic dimensions of political

behavior, recent attempts to limit judicial discretion, and
appellate court decisions about systemic discrimination.
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*,and Bumiller, 1983).

: INTRODUCTION

The decisiou to punish criminal offenders is an issue of con51derab1e

cimportance to law, criminal justice, and society. Contemporary concern .

with sentencing practices and purposes centers on the extent of disparity
and discriminatory treatment.l. In this study, we are concerned‘withc
determining the extent and identifying the sources‘of,disparity and
differential ‘treatment in the State of Georgia between 1976 and 1982 We
base our research on the premise that the decentralized character of our
criminal Justice systems makes some disparity inevitable. Variation in

sentencing may simply reflect then, differences in cases, courts, and.

communities.‘-Thus, this study embeds sentencing decisions in their larger

social contexts. It thereby seeks to provide a solid empirical foundation

for both the development of adequate theories of criminal punishment and

the reform of existing policies and practices.

PREVIOUS LITERATURE ON SENTENCING
Our effort to contextualize sentencing builds on and extends previous
research. Early empirical work focused almost exclusively on offender

attributes, satisfying "itself with observing in various ways bivariate

" relationships between attributes like race and sentencing outcomes" (Hagan

Limited by narrow jurisdictional foci and

"

methodological defects (Hindelang, 1965, Hagan, 1974), this research

offered no conclusive evidence about the extent of differential treatment

based on social background characteristics (e.g., sex, age, race, -

socioeconomic status).

23
[t

Recent work, conducted with greater methodological and conceptual |

sophistication, sheds more light on the issues of disparity ‘and -

‘tdifferential treatment. For example, it suggests that race may affect

%
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E% ! E , | . ’ _ ~{ social background and 1egally relevant have on sentencing outcomes in
: : , . R R : : , :
E- § some, but notvall, aSpectskof,the'sentencing decision (Spohn et al., ) ;‘ 7{ ,Georg1a7 Second, to what extent are sentencing decisions affected by e | '
% 1981—82)."Further,:race may'be confounded‘nith other factors such és v % § dimensions of the court and the county where the offender is sentenced?
% ’Vlctim characteristics (Radelet 1981), aggravating circumstances of the ' ? G',Thirﬂ, to what extent d: thesevcourt and county contexts determineythe
E case (KleCk’ 1981)’ oF legally relevant variables (Petersilia, 1983) , ‘ : i;§§o‘ d ,relevance of case attributes,vthat is, the magnitude andvdirection_of
ﬁ Indeed, conceptions of race and, by extension, ‘Ats effects on sentencing IR %ﬁ, i . disparity and differential treatment° ' k
»nay changefover time-(Peterson and Hagan, ;9b4)' Lt : S E : | gh ’~‘§ Q For several reasons, Georgia a particularly fruitful subject for a
i ' e In'recogniaing'the‘complenitv’of the sentencing'process, reSearchers’ : Wéo o 1 §§ ‘ 7,, state-w1de‘study of felony sentencing. First there ids considerable
%' E have begun to expand_their focus béyond'theioffenfer to\consider T, court i: ‘ £;§: : ; g . variation in the sentences imposed both within and across crime
| ’and'surrounding COmmunity.: Initially, researchers (e 8o Hogarth 1971) | z 2 : | categories. Second Gedrgia.maintains an indefinite sentencing structure
focused on sentencing judges, particularly their background, roles,’and i ‘Aj/» é_§§ that permits significant judicial discretion. Although judges nust inpose'
2 attitudes. Laterfana1YSts (e.g., Eisenstein and Jacob, 1977) examined o »‘ ,igi ; a specific sentence within a 1egislatively determined range minimum and
g ‘ workgroup‘dynamics and court'organizatiOn. ‘In general, these StﬁdiES7haVé. S o hmaximum terms are broadly defined. Furthermore, judges maY»imPose
‘é | éhOWﬁ’thé VAIF§’°f‘Can§ptualiZing courts in bUreaucratic and_ .. il‘: - v , ,-‘ ,v?fﬁl = Probation;as an alternative to Prison. : .
! - organizational terms, 'More concretely, they havefshown“thatwsentencing : | s ’tﬂ s Third the criminal code endorses several sanction philosophies, both
& decisions are affected,‘Often strongly,’by previous organizational _ .. : explicitly (for deterrence and restitution) and implicitly (for
ﬁ | klaeciSiOhs andigutcomes [e.g.,‘plea (UhIman and Waiker, ;979)’ ;ypé qf, | ‘v ‘f\vT; i D : ‘irehabilitation and retribution) | For eXample, treatment;based sentencing B b
L counsel and bail status (e;g., Lieberman etval.,>1§72),:presentence»y , | i ‘ | alternatives (e.g., Youthful Offender Act) the general indefinite
| recommendations (e.g,, Myers, 1979; Talarico,‘l979),qand‘other‘pretrial | : : sentencing structure,‘and the institutions of parole, probation, and
i; . decisions (Bernstein eti?l"‘1977)]'f" | = B ‘ :fk SR R ’ , ¥ '.é ,“, .%E@ ;‘ R juvenile justice implicitly address rehabilitative concerns. On the Other
% | : | Finally, researChers have begun'to extend their contextualrfocus to. S 5,2 | g;il ; | S minimums"fbr armid rObbery, habitual burglary,'and‘someJ"
‘% include the community in WhICh the court functions. *While}SOme work has s | r; . d drug Offenses'nere passedbwith,deterrence and;retrihutiOn in mind.. The
j% 'iSOIatEd 2 single community dimenedon such 2s urbanization (e Een Hagan, 'f:“ ’hgié v fabsence of legislatively determined consensus in sanction philosoth
‘? ’ ‘1977, Austin, 1981), other qualitative research has provided descriptions : ‘.' | i f.? ; R intensifies judicial discretion.' It thus enhances opportunities for case, .
o ,§ - k of a limited number of Jurisdictions (e.g., Ragona and Ryan, 1983) ENE v ) ;i}":vé,r. S '-court, and community contexts o affect sentencing." | '
E | | THE PRESENT SlUDY o l ,: Sl T .;; | gf‘if‘: ;%E; , ; ‘.~o Fourth, there are forty—two judicial circuits in ‘the State. ’They
% ‘ e Our study. extends previous research on sentencing by seeking answers | 7 ’pl ”li ' 'respect county boundaries, and encompass between one and eight o Georgia =
! : " to thre¢ major questions. First, what effect do case attributes, both - ' ‘Q S “
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'~kconsequential political entities during prosecution.

"have o centralized couthouses.

”issues of justice and fairness. ;; )

‘broad categories of case characteristics.

'organization and composition.

—_— -

159 éounties. ‘The counties themselves vary markedly in demographic,

.t_) A

political, economic, and social composition. Moreover, they are

Judicialucircuitsi
. Rather, Judgesupreside in the county where
the offender allegedly committed the offense.

Finally, Georgia,reportedly has a harsh criminal justice system
(P01lock 1983), with high rateS‘of incarceration, a disproportionate B
number of capital sentences, and evidence of racial discrimination (Baldus‘

et al., 1983).‘ Thus, sentencing in Georgia has serious implications not

'only for the offenders being punished but alsc more generally, for policy

9

. © CONCEPTUAL MODEL AND’EXPECTATIOKS

i

We begin with an assumpti qn central to traditional and contemporary

theories of law (e.g., Durkheim, 1933 1973' Pound 1943 Parsons, 1962;

~Turk,,1969, 19763 Quinney, 1974;,Black, 1976), namely,“that law}reflects,

‘the social organization of the society in which it is embedded and must

operate. Both previous theorizing and research guided our choice of case,
court,,and county’attributes.“‘ ' \‘ : S o R
Our concern with disparity and discrimination led us to consider two

the social background of the

-offender (e. g sex, age, race, social class) and legally relevant aspects

of’the offense and the offender (e g., offense seriousness, prior record)
>E Ve were concerned with five conceptually distinct aspects of court

The first consisted of selected dimensions

"court size;, caseload :

of hureaucratization alonnghich courts,varied:

pressure,.and specialiaation.t

as Weberian and conflict theory (Chambliss and Seidman, 1971) led us to

L
s
b

Recent research (e g., Hagan, 1977), as well .

o
L s

N

ki

,differential treatment based on social background..

offenders.

rvulnerability and local involvement.
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expect that court bureaucra%%zation would have implications for

Analysis examined

1whether bureaucratization generates more even—handed treatment of

minorities or.whether it exacerbates’discrimination against the : o

disadvantaged, e R

rThe second court,context encompassed several aspects of. the
prosecution: Jits caseload pressure, modes of disposition,kandrelectoral o
vulnerability. In general, we expected more lenient‘sentencing whete plea.

bargaining vas used with greater,frequency. We also expected that

~electoral vulnerability would result in more punitive sentences,

. particularly against offenders who appear more threatening to the

community.b
The third aspect of the court was Judicial comp051tion, which =
consisted of both»demographic and,background attributes.. Our- only explicit

expectation here, based on an'extension of conflict theory, was»that judges

 would sentence more leniently offenders who were similar to themselves, and

would sentence more harshly those who were dissimilar (e. 3-£53 younger) .

Judicial;activismvin»professional‘associations, as well as previous

‘ experience,;constituted the fourth category of court attributes. Ta

general, we thoughtkthat‘profeSSional activism and previous judicial ~

kfexperience would generate more‘eVen-handed}treatmentfof offenders. 1In

contrast, we expectedyjudges with‘previous district attorney experience to
‘be more'punitive,~partiCularly toward more threatening or dangerous -

The final category of court. context.was judicial electoral

We expected electorally vulnerable ‘

‘and 1ocally involved judges to be more punitive than their counterparts,;

O
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‘Williams and Timberlake, 1984).

 importance of offender status and power.

serious*crime‘problems.‘

R it

[

and to single out'f0r'harSher~treatment offenders who appear'moreg,ﬁ
threatening to the community.

Turning to consider county contexts, we: examined five dimen51ons' (l)r'

urbanizatiOn; 2) economiciinequality; (3) politicalkcharacteristics;'(4) o

crimefcharacteristics;'and 5 press coverage of crime.

‘Based on previous research and theor121ng (Durkheim, 1933 Pope, 1976-
Hagan, 1977; Austin, 1981), we anticipated harsher punishment and greater
disparities in rural-than in~urban'counties. Moreover, we anticipated
differential treatment by-status in rural but not urban courts. Our.

concern with economic inequality derived from both the conventional

individual—level and the more recent structural interpretations of conflict”

theory (e.g., Bailey, 1981; Jacobs, 1978, 1979; Loftin et al, 1981;

We expected the punishment of property

o

offenders to be more severe in economicallyrmore‘stratified'jurisdictions.
We also explored the degree to which‘econbmic inequality conditioned the:‘
’ ’ " VWe expedted»differential

treatment based-on status totbe more pronounced,in morebuneQual counties.

In considerinthhe political characteristics of counties, we“"/cused
¢ NN
attention on voter participation and on the degree of political

conservatism or liberalism. We expected sentencing to be‘more punitive,

'particularly‘toward offenders who pose,serious threats to’ thegcommunity, in

bl

conservative counties.  We expected greater lenience in more“liberal

P AN
-

cOuntiPs.’ .
Crime characteristics tapped several dimensions of the crime problem

in the community. In general, we expected harsher treatment, particularly

A . g

of more threatening or dangerous offenders, in counties experiencing

We expected similar effects in'counties_where‘f

: 9
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‘press coverage of crime was extensive, prominent, and focused on violent or
local erime. =~ . - : ERTE

RS

~ METHODS:- QUANTITATIVE ANALYSIS

e

'VARIABLES
We considered five sentencing outcomes for the period 1976 to June
1982 (l) the type of sentence, whether probation or imprisonment' (2) the

length of probation, in years, for offenders receiving only probation, (3)

u

the total sentence length (probation and prison) for offenders receiving a

' split sentence, (4) the proportion of the split sentence for which

imprisonment was mandated'

W

offenders receiving only incarceratlon.

and (5) length of prison‘terms, in years, for
Preliminary analysis indiCated
that despite the perceptions of those interviewed the use of split

sentences has remained fairly constant.‘ Also, and partly in response to

@ a

4prison overcrowding, prison has been used less often, with both the

= (,/

proportion of split sentences mandating incarceration and the length of v

prison terms declining over time. 1In contrast, probationary superv1s1on :

‘has been used with greater frequency and probation sentences have become
longer.

Our choice ‘0of case attributes wasrrestricted by the nature anu quality “
5
of data previously collected by the Department of Offender Rehabilitation
(DOR) . Analysis for two dependent variables (type of sentence and&u
probation sentence length) lacked prior record and social class‘

W k »
information. For two counties (Fulton and DeKalb), ve collected data not

«

'available through DOR and hence could consider prior record\information for ‘

,these offenders.’ For the first two dependent variables, then, case‘

[ I )

ttributes included offender sex, age, race, as well as offense seriousness

1, N

For analyses involving split and straight prison sentences, we

fi

and type.‘

B
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obtained information.on.offender sex, age, race, maritalfstatus, employmentv

% ;i ' L Turning to consider measures for: county variables, urbanization was a

; status; rural-urban background, state of birth,‘prior arrests and - {§~

@

S ¥ §b = - weighted linear composite consisting of county population in the year of

incarceration. Ve also had data on offense type and seriousness. offender's conv1ction, population per square nile (1980), and percent urban
Turning to court characteristics, the three dimensions of. "J’, E ' "1‘ ‘ Qlité ',7 L ; (1980) _Economic inequality was indicated by the Gini Index and by -the
bureaucratization (caseload pressure, court size, and- specialization) were ;i?%r ? %} | _ ‘percent black in ‘the county. ; ‘ -
L indicated by felony filings per gudge, the number of probation officers, 3 é Political characteristics of the county consisted of voger
'the number of judges, and the extent to WhiCh 1°W91 courts §°Sumed | | : - - participation (a weighted 1inear composite of voting behavior between 1974
. responsibility for misdemeanor and traffic cases. Prosecution | 0 ; 5 ~and 1980), and by the percents voting for (1) Kennedy in the 1980
f characteristics included caseload (felony filings per prosecutor), percent ; ‘Presidential primary, (2) Wallace in the 1976 Democratic primary, and (3)
guilty pleas, number of times elected, and whether facing reelection.or ‘ - E~ : ,i r t_ {? Reagan in the 1980 Presidential election. o
‘ opposition in primaries (PrOSECUtOTS are virtually unopposed in elections) o B {?é E -~{‘§ ; bifib Several variables measured crime characteristi;s‘as of 1979' ‘the
/ Judicial composition included sex, age, marital status, rural—urban Index crime rate"and the percents ofkstranger-stranger Index crimes, Index
: » background and whether born in the Circuit, Georgia, ot in the South.’ | 1 ! ‘crimes cccurringvat night, residential Index crimes, Index crimes 1nvolving
r% Additional attributes((e - race, religions training) 180ked sufficient - {}‘ ;;d%: ’weapons, black arrestees, ‘and young arrestees (18—24 years old) Finally,
! variation for con51deration.‘ Because the sample did not specify the | press coverage of crime was 1ndicated by ‘the exten51veness of coverage
; N entencing Judge, we. aggregated 3udicial information on a circuit and . - SR about crime and criminal Justice (articles per issue); the prominence;of
E ' yearly basis.‘ Separate analyses were conducted“for multiple—gudge courts, f» ' 5T L §T§ , m»coverage;ythe eutent to which coverage focused on 1ocal crime, and the’
g o - “where this aggregation procedure wasjnecessary, and for courts whose Judges o | ‘ ‘.’yi "‘€ S extent to. which it focused o yiolent crime.v
i ’”sentence alone. : “ar o ‘ Q:}, l:";: B "v ST B ke S | 0 | R - J,, : 7 | =
% Judicial activism and experience waa indicated by the number of Bar , kr“ {f}ﬁ,"' ;zf% é&, ; DAIA SOURCES 4
o ? and attorney memberships, years previous experience in other judicial ard % fl; From data made available by the Department of Offender'Rehabilitation,
m% ( S capacities, and years previous experience as district attorney. Judicial '(£; - ; ; ‘,we'dremka‘stratifiedz raﬁdpm‘ﬁample of716,798 felons conVictéd between 1976
‘E. - electoral vllnerability was indlcated by the number of times ilected, and S {f%b~*;‘ \é 5 k»; | Lo and June 1?82;-~rhisudata set‘was’augmented'by 5 comparable Rample ‘
lﬁé'a,‘,‘ M, : whether facing reelection or opposition in primaries (Judges are virtually TR ‘% _ ) ‘lc°1LECtéd'in Fulton Aud DeKalb CountieS‘(N=1,685).A : i
;lg,ﬂki h@;ﬁ \ unopposed in elections) Finally, three measures tapped the local : i‘ i, d ‘K?g;o- ;? ”} '“; - Ve C°1leCtEd information about.courts and counties from geveral:
: %'» leW;; ' involvemé%i of judgee- membership 4in community organizations, years in | g | b, gjibf ;‘tfﬁﬁ L i sources. Among them were the Georgia OffiCial and Statistical Register, 7
;;?f'f {"fggfé‘local goyernment, and years in tate govetnment.' L L ‘ ft‘l_’ ‘,ﬁ’fi» | G}'x{; E,‘ig -,‘ O Administrative Office of the Courts, Georgia Bureau of Investigation, the
\m“ ’J’“fé u‘ ' o - S RN e i_' N ityt_f“ E ,Qyjﬂ ,N@ . :g;"“ : Secretary of State, and,the 1970 and 1980 Censuses. These data were
; ' R ; : , . : . o . ) B
i L el 2 : :
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of Georgia 1ibrary (1974-1980)

that is, fér the effectsyoftnon?random selection. Inclusidn of the hazard

matched. With the case sample on a circuit or county, and where P°SSible’ ' e 1 The 1ogit model produced for each case its Predicted probability of
| oot
yearly basis. We also- collected information‘on press coverage\of cr*mecby ; v «»& a :?Eﬁh ,being excluded from the sample of substantive interest. This hazard Iate
content-analyzingoall county newspapers (N—4l) available in the University.'_ ; s controls forathe source of biased estimateS'in the substantive.eQuation,'
|

ANALYTIC PROCEDUhES St gwﬁé "ratesfthus produces consistent,parameterbestimates. |
Analysis used two different procedures, depending on the dependent L E o In the secondistege of.analysiS, we used\Ordinary least squares
' variable under consideration. Since~type of~sentence, the,first dependent; - 5"’k o éi regression to.estimate‘avlinear‘prdbabilityfmodel thét included all
. ovariable, is dichotonou;, ue~used a weighted least squares procedure.zi. ~*5 &55%; B relevant,variables;andiEgeﬁhazard rate instrument.év The size,ofpour,models
| ;stimates?were computed by weighting or transforming each observation of ? di?fated thatdwe be sensitivesto collinearitv and its tendency_topinflate~‘ ‘
the dependent and independent variable and using ordinary 1east squares’; S ; | ;; 'g' s . standard‘errors and produce statistically insignificant estimates. We
regres51onkon these transformed values. The resulting estimates are R s&ﬁ‘ E§§ therefore chose a regression procedure that provides a collinearity

1inear, unbiased and best among a set of unbiased 1inear estimators ' diagnostic, described by Belsley and his colleagues (1980) : This » :

£
(Hanushek and Jackson, 1977) ‘ diagnostic ident fies collinear variables and provides information useful

£,
I MG R G
e

The remaining dependentlvariables were based P truncated sample of .‘v - on s inqdetermining whether estimates and.their variances are affected by','

N R A s - B ' s 5 :
the population, in which some observations had been excluded in a e RIEMERE R | § = zintercorrelations. ;Where collinearity appeared harmful,v_we &
systematic manner. For example, the analysis of prison sentence length by copstructed weighted/linear composites ofvintercorrelated variables; (2).

definition excluded all offenders sentenced to probation. The use'of : I‘ o :*@ -~ deleted one or more of the less essential variables; and/or (3) relaxed the
. i

'ordinary least squares in this instance would produce biased regression ‘ statistical criterion and fxami“ed the finding for substantivevk

estimates that either overstate or understate true causal effects (Berk and : I 3 aE . R , N significance. o ' E o L ‘ . -y

‘ - ' . | Py

‘ Ray, 1982; Berk, 1983). L i = | b ?lﬁ : : Using the appropriate technique, analysis was conducted in three

S T L ' | L e rages. ting the effects of
Our correction for sample selection bias was a two-stage estimation. - stages. In the first, we were interested,in estimating the effects o case

. S : PR ‘ ‘ ' ' i bl . The nce here was to determine the relative welght
, procedure, in which‘we.first estimated 2 "selection" equation and then the context varlables concern &

equation of substantive interest (Berk and Ray, 19823 Berk 1983) ‘In the o . é§ judges attacgedhto social background andvlegally‘relevant factors.’ 5
first stage, we estimated a logit model including all relevant variables . : ’§;>; :‘f;; R The next}:uo stagea °f analysis, onelfor court,contox;‘and"another fox
for the,totaﬁasample offzonvicted felons. The dependent variable in‘this ] r;"‘ 1 % B s ;county context, addressed’two guestions. (1) Does the context of
,wseleCtion equation was‘binarY::COdedIOdif the:observation was‘included in; o :;2§i R .,sentencing directly affeCt sentences' and (q) Does 1t stape, the relevance “
’the substantiveeduationand'l>iffthe'observation;wasfexcluded."f | j; Qf caeescontextsvariables. . |
. @fl fﬁgb o
(,)‘ . %

R AR iy e e iR
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A L : ' ; ? § ' ~-invariant across court contexts, but rather vary. Where this was the case,
In the second s age of analysis, ve estimated the direct effects of B | % o ‘
A f '{32 27 ve examined in detail the substantive nature of- significant interactions.
i court contexts by a ding these variables as a set to the case attribute "‘? 4 7
: ~ G - : . : [REREN I o Briefly, we used the metric coefficients in the interactive model to
‘ - model. We noted the following.' 1ncreases in the percent of variance ' coh .(/ , :
i , %y " <\ : " compute predicted outcomes‘at the extreme values of the contextual variable
. explained° substantively significant coefficients (those statistically | P : , . . c R o ' '
el ol th ded 410 h fEoie oF ddi ‘ §}i o - (e.gsy least and most urbanized counties) for each group of offenders
significant at p < .01l that exceeded +.10); t,e.e ect of adding court, S i - : . , :
' o S P R R o B (e.g., blacks, whites). We then compared these predicted outcomes to
variables on the strength and direction of case attribute effects; and the e j T , : .
Lative thbortancs of ‘tyt-’ld : o mberibut - ‘ RN A ~ determine the differential effect of the court or county context. Our
relative importance of court and case attributes. T : : : : , : T ENIE R . : _
' ’ : ' 2} 134 concern typically centered on whether the context reduced or exacerbated

'Z‘To.answer the’second»question,'whether court conteatS'Shape the
SRS , E o B . _ SR Tl L S S o o o differential treatment. : : : “
relevance of case variables, we constructed a set of interaction terms ' T i : ' . o , : b

A S v o - e o SRR o L - The procedure outlined above was followed for the third stage of
. between each court’variable and each case attribute.~ For example, when ' o o S ' :

S’
e
v

: analysis: ~determining‘whetherncounty characteristics directly affect
analyzing sentence type, felony filings per judge was associated with six v : i , ' S , o . ’
5 _ ' S sentences and whether they shape the relevance of case attributes..’Here we
interaction terms [one eachcfor offender age, sex, race, type of crime I . : » : v

) “had five sets of interaction terms and five separate comparisons of
(violent V. victimless), type of crime II (violent v property), and ‘the

i _ ;}b %‘ig R explained-variance: Urbanization, Economic’ Inequality, Political
: seriousness of the offense], We,considered separately the five sets of T 5 o &

REESE p { i . Characteristics, Crime Characteristics, and Press Coverage of Crime.
conceptually similar’variables: Bureaucratization, Prosecution : T S ' ' - S

: Characteristics, Judicial Composition, Judicial Activism and Experience, - e | ‘kigv R L ,l' ’METHdDS: QUALlTATIhE.ANALlSISH
:; and Judicial Electoral Vulnerability'and Local Involvement. T VIR op ﬁ L ‘ K Most of our infgrmationlwas'hased on duantitativé_analysis_ However,
g ‘ To test for significant interaction, we compared the~prop0rtion of ,ﬁ }i"' , we also visited ll,of;the state's 42 judicial circuits for more‘dualitativei
% explained variance (sz obtained from two regression’models: (1) an> ' i' ;5 ,;;m S \informatiOn.‘ We chose circuits that provided adequate representation |
% interactive model that included all. independent variables and -one set of | € lg%l% | lacross @) geographical regions of the state (e.g.» costal, north, south
‘é ‘kinteraction terms (e g., those involving bureaucratization), and (2) an ' R ’ ;'i; » ;‘ v,‘north central), (2) degree of urbanization. (3) court size (e g« number of
P : P . S
‘?‘ additive model (no interaction terms), consisting of all independent : - d ‘v %‘ ' ;¥%‘ o judges), and (4) circuit size (single or multiple counties)
é variables except those court variables (e.g., bureaucratization) associated g;'l f*%~g _"f o - For two to three days, ‘the: project team observed court processe, and
’§“~ -with the interaction terms 1ncluded in the first model, | - P 7' RS TE ) | ; ne'interviewed court and county personnel (e g., judges, district attorneys,
H o : $ . Lo i o
;,,~ | , Where the increase in R2 met our statistical criteria (p < < .001 and o i , l;,~£i o public defenders, selected private attorneys, probation officers, law
P P - ;
,g | over one-third of a11 interaction terms significant at p < .01), ‘we ng 5 ik "enforcement authorities, city and county 1eaders, and newspaper editors and'
s : : i , : -
:»é L concluded that the effects case attributes ‘have on sentencing are not L “ S ‘i-f'_; - fl"’reporters).‘ The team sought information on (1) punishment philosophy, (2)
3 ! é{f o
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i i o R ‘ ! i
? : perceptions of court processes in general and sentencing in particular'fand’ § i CASE AITRIBUTES 2
s (3) idiosyncratic factorS, whether of court authorities or of the R, : 153 1 In general,. legally relevant factors, particularly offense seriousness ;
f surrounding community, that COUld affECt sentencing. - ’ 2 ;ﬁv and typem consistently-affect sentencing decisions, Yet even these,factors o E
= ,Information‘from site visits~d1rected quantitative‘analySes. For ; i are not immune to variations in the Sentencing context. ;
} example, it gulded our operationalization of split sentences, and helped us = = RO LD Offense” ‘seriocusness. affects all sentencing outcomes ‘and, with the :
i, put statistical results in perspective. ! “exception of probation sentence length, is usually the strongest predictor :
% T R I R IR N el S o SRR PRI (A among{case attributes. Typically, it generates harsher_outcomes. Yet . !
. = O ; R R L g i ’fgﬁ o " despite the consistency of its effects, we found that the differential
; OVERVIEW v ,2 treatment of more and less serious offenders varies considerably. For
: ~ Our most’ consistent finding was that variation across courts and % 'ekample, the two groups of offenders face similarfimprisonment risks when
counties affects the way Judges ‘use . 1nformation about the offender and the ; ‘ {?; E”@ e sentenced in courts whose prosecutors rely heavily on guilty pleas and
f , offense toolnform-their Se“te“Cing,deCisiO“Si ;10 some extent,-thensfthe ! ,; whose Judges have district attorney experience.. In contrast, their risk of
; additive effects Veif°“nd for court and county variables are uninformative ; SR T : imprisonment differs markedly when they are sentenced in multiple—;udge
% or misleading,f‘They:do;not,'andvcan not, elucidate the more pronounced = e ‘vggg courts composed of . non-Georgians.
! o s indirectrroleithese characteristics play during sentencing. ~Court and : Contextual analysiS'also revealed relatively rare exceptions to the
county variables generate both disparities and differential treatment based : , s i ) ~  general pattern of greater harshness toward more serious offenders. For
‘é - on social backgroundAand legally relevant case factors. o ‘ pp, | oy i B Bty example;fless serious'offenders‘receive longerysplit~sentences in
; Similarly, the simple additive effects we found for case i predominantly'blackvcounties4and in courts whose,judges;have urban. - ‘ g t%;
.f ' ; characteristics such as offender race to some extent misrepresent the i backgrounds. Theirvsplit sentences tend to be more severe in courts whose ' {
i v actual role these variables play during sentencing. ‘No offender or offensev 'ggﬁ cjudges are older. ;
i ' : , o BRI ‘ , ; L
; characteristic has one single effect that is 1nvariant across all courts o 3 ,‘; While not usually as Strgng a predictor, offense type is nearly as R c
:g and all counties., Rather, the magnitude and direction of their effects o . consistent in its effect on sentencing decisions. While additive analysis :
B varies as a function of selected aspects of the court and county in which ,;typically shows harsher outcomes for violent rather than non—violent T f
% ~offenders are sentenced.' Thus, additive effects often mask a wide range of - offenders, contextual snalysis uncovers variation/in differential ,i -
\: '.differential treatment.‘ They .calsoeobscure,change‘s ‘in differential o “”treat:ment. . For example, differeuces in the risk -of imprisonment range from (i‘ﬁ*»
i treatment that accompany court and county changes, and exceptions toa o <, 2% in courts with small probation departments to. 60% in courts whose judges
%‘ general pattern of differential treatment. ‘sentence alone“and have district attorney experience. Differences in the : -
W [ ; . N e . L ; /,' R : : . . : ; o kS
: Nl :
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prison sentences imposed on violent and non-violent offendersfrange fromf.Q‘

“years in courts consisting‘solely‘of'married judges to 14 yearsvinvcounties
“'With'strong Wallace'support.“k k T

Furthermdre, in some contexts non-violent offenders*areltreated as. if
not’more,‘severely than vioient offenders. ‘For example, in counties
‘experiencing more Index . crimes at night, victimless offendersﬂare more
1ikely than violent‘offenders—to be imprisoned. In‘courts composed of o
local judges, their priSOnpsentences tendito’be longer than those‘ofbi

violent offenders. — °

Similarly, we found situations where‘property/offenders are_als%ﬁmore :

“harshly treated than violent offenders. ‘For~eXample,'they‘face the‘greater
risk of:imprisonmentﬁvhen sentenced in counties experiencing more |
lreSidential or nighttime Index crime. 'Both their split and prison
sentences are longer in counties where‘Reagan"Support‘in 1980 was strbng..
Finally,‘property offenders?receive‘more severe.split sentenCes in N
kpredominantly black counties."‘ |
For two of the five:Sentencing’outCOmes.'we had"prior record
information'only'for stfenders sentenced‘ionultonyand'DeKalb Counties.”'

These,countieS'and,their courts are too similar to examine contextual"

"effects. Thus, for type of sentence and probation sentence length we couldk

not determine the contextual sensitivity of prior record. Additive k

‘analysis reveals that at least for Atlanta, prior record does not

,‘significantly affect probation sentences. It tends to increase the risk of "

imprisonment. However, controlling for prior record does not drastically
- attenuate‘the effects of social backgroundffactors. We can therefore have
‘some confidence 4n the findings for the sample as a whole, where prior

record data were missing.
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- " For the”remaining sentencingvdecisions uwe‘measured priorvarrests and

‘prior»incarceration.y Additive analysis indicates that prior record has no

.s1gnificant effect on the lengths of Spllt and .straight prison sentences,

It_produces only modest increases»in‘the severity of split‘sentences.

A consideration ofrcOnteXtualreffects suggests that it would be .
erroneous to conclude_that‘priorvrecord.is irrelevant'during sentencing.l
In'some circumstances, it\generates sharp differences in treatment.

Previously arrested offenders experience much 1onger split sentences than

their counterparts in counties where Reagan support in 1980 was strong.

>Similarly, previouslyeincarcerated offenders experience much longer split
 sentences in courts consisting of older fudges.f'Their prison sentences are
longer than those imposedkon the never-incarcerated in counties where the

press focuses on violent crime.

A consideration of contextual effects also reveals instances where

"offenderS‘without prioryrecords receive‘harsher sentences. For example,

never-arrested offenders receive longer split sentences in predominantly

black counties. Never-incarcerated offenders tend to receive,longer prison

“sentences, with harsher treatment being particularly pronounced“in courts

whose judges have urban backgrounds.

' In comparison with legally relevant factors, social oackground factors

'typically have‘weaker additive effects on sentencing. But in varying

degrees, all social background factors are contextually responsive. As a

djresult, the overall 1ack of strong or significant additive effects masks
sharp differences in treatment that oceur in some circumstances. It also

B masks exceptions to trends indicated byfboth additive and interactive‘.

analyses. ° - -
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: disadvantaged offenders are more'harshly'treated.

where punishment iS'imposed.

;,and their implications for differential treatment.

< s

" 'We found no evidence that in all circumstances more dangerous or

' Rather,'thefextent of-

discrimination, whether against female, black, young, unemployed or violent

‘ offenders, is a function of certain aspects of the court and the- county

e

g ma o
"}‘7

COURI CONTEXTS

-offenders.

Bureaucratization

Our primary interest centered on the implications of bureaucratization
f

for differential treatment.s Here, we found that differential treatment,

"whether based on social background or on legallyfrelevant factors,yvaries

Thus,‘we turn our‘attention to these contexts“
R ' e :

with all three dimensions of court bureaucratization’(caseload, court'size,‘k

specialization)
tends to exacerbate differential treatment based on social background and
to reduce differential treatment based‘on legally relevant factors.,
In‘situations’where bureaucratization exacerbates differential

treatment harsher treatment of disadvantaged offenders usually increases.
For example, bureaucratization widens differences in the senfences imposed
on offenders who are,younger (greater 1mprisonment‘risk, longer split
sentenceS), unmarried?(longer split‘sentences),’andkunemployed (longer andn

more severe split sentences)

In a substantial minority of instances,.hOWever, bureaucratization

exacerbates harsher treatment of 1ess threatening or relatively advantaged,,

G

For example, it increases the difference in outcomes

experienced by~offenders,who are white (longer probation sentences),,oldert'

~

‘ (greater imprisonment risk 1onger split sentences), employed (more severe

split sentences), and married (longer split and prison sentences)

Y

With the exception of prison sentences, bureaucratization>

£3

&y

e

v

prison sentences).

©Lon legally relevant factors.

heavily relied on..

A A SR b S

19
Finally, we found numerous instances where bureaucratization reduces
differential treatment of the disadvantaged in particular, black
(imprisonment,risk, prison sentence) and unemployed offenders (split and
Tl i
In short, as predicted by conflict theory, bureaucratization

exacerbates.harsher treatment’ofrthe disadvantaged " However, it does not

~do so consistently across all sentencing decisions or for all groups of

disadvantaged offenders.r Moreover, bureaucratization sometimes generates

more even—handed treatment,‘particularly when we consider differences based

-Finally, where bureaucratization reduces

o

. differential treatment based on social background, it does so for both.

disadvantaged and advantaged offenders.

Thus, the extent and direction of differential treatment are complex

functions of the sentencing decision, offender attribute, and dimension of

bureaucratization under cons1deration., Our evidence -supports both

.expectations, and hence permits no resoluticn of the differences between

)

hconflict and Weberian-based perspectives.

'Prosecution Characteristics

Analysis focused on_three aspects of the prosecution, namely, its

‘caseload pressure, reliance on guilty pleas, and electoral vulnerability.

As,was the case fcr~court,caseload,:we,expected prosecutor caseload‘to

affect- differential treatment based on‘offender social background. We had

»41 Jremm mee

theoretical grounds for expecting it would either exacerbate differential

treatment of disadvantaged of fenders or generate more even~handed

@

treatment. We expected more lenient sentencing where guilty pleas were j '

Finally, we reasoned that electoral vulnerability would

e
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"+ 1increase pressure for harsher sentences in general and for}mofe threatening prosecutors are established are selectively harsher toward both less and

‘é ‘ : tooffenders in»particular; R ‘ '," ot TR : :;fj A0 more threatening offenders.k For example, as prosecutors become more

'; - S More often than not, caseload pressure exacerbates‘rather than reducesh , ; # = . ' [established white and mﬁrried as well as young offenders experience larger
i B | " harsher treatment of disadvantaged (e.g., unmarried, younger, unemploYed) b,“"" | o ‘g | | h increases than their countfrparts in the length and severity of split

“j ’ and more threatening offenders (e.g.; more serious, violentj previously ‘l | {}_ {}"' ‘.sentence\\, | .K#

SRR &
arrested or incarcerated). However, there are tw0'interesting" Finally,,weQexpected but did not consistently find severity where the :

I

counterexamples to these'trends.: S = %s' L Gl T S T e 7 R ~§ prosecutor is electorally vulnerable and hence likely to adopt a more.

»  Pirst, as prosecutor caseload increases, violent and non—violent ’ ' R ] B punitive stance toward the sentencing of offenders who may appear L : 'if’"

&

offenders experience increasingly similar risks of imprisonment and Spllt . , ol especially threatening to the community. This 15 the case for two °f the

i , sentences. Second, in multiple-gudge courts, caseload pressure exacerbates‘ five;senqencing,outcomes.studied. W€,§°uﬂd that as prosecutors_become more

the differential harsher treatment white afd’ married offenders experience. SRR i B . vulnerabl%, the probation Sentences,sparticularly of black,rmore,serious,

] . 2 . . i
£ g R ot S i

S A i e e

This occurs because black and unmarried offenders experience greater

k]

'reductions in the;severity of their split sentences than do white and
 married offenders. Thus, we found limited instances where caseload :
‘pressure either reduces ‘differential Sreatment or increases harsherr

‘ treatment of relatively advantaged offenders.

Although we expected more lenient sentences where plea bargaining was
common, we found that this is the case for only one senxencing decision, .
rthe severitykof split sentences.l‘More commonly, the use of guilty pleas

selectively increases the length of probation, split and straight prison

: ‘sentences. Moreover,fadvantaged'or'less dangerous offenderS'are just,as

&

@

and violeht‘offenders, increase.‘ Similarly,‘vulnerability‘generates_larger*

i

.increases in tbe prisonrsg::ences imposed on younger, unmarried

it

unemployed, violent, and previously arrested offenders.
However, when considering split sentencing, we found lenience where we

1east expected 1t.. For~example, as prosecutors become more vulnerable,’
male, black, and violent offenders experience more pronounced reductions in
’the severity of their split sentences. |

In short, Judges whose prosecutors are established are not invariably

H

more;lenient. Judges whose prosecutors are electO'allv vulnerable are not

;invariablj harsher. Rather, the degree of harshness (or lenience) depends

Fel

likely as their more disadvantaged or threatening counterparts to be ,S§§g :‘ on the se#fencing d?¢i$i°° being made. Also,-harshness’is,notvinvariably i
singleddhut for greater harshness.‘* ‘ij ’%; treserved for morevthreateningvor‘dangerous offenders: 'Nor isllenience‘ |
Similarly, e expected but did not consistently find lenience‘where i reserved ﬁor’less threatening QT more advantaged offenders.
prosecutors are established and therefore less likely to press judges for ;- 2 | In many circuits prosecutors were regarded as punitive and vengeful
1severe sentences. This is the case. only for the type of sentence and the P i As one judge observed, ...the DA drinks a pint,of blood for»breakfast."_
length of orobation terms. When considering other outcomes, courts whose : Mindful of this characterization,vwe assumed that prosecutors would hei
RN R
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jnot come as a surprise.
“be ! put‘away.
- concerned with prison’oVercrowding‘than>with prosecutor pressurebfor
;ﬁudicial Charactéristicsf’

’and offender is usually irrelevant during sentencing.

*-male n’ compOSition.

uniformly harshLaha:that1eléctoral;vulnErabilityrwould simply intensifyf

EThus,’the findingS*for probation“and‘prison sentences‘did.

L

this tendency.'

- Many district attorneys commented that short y

A

probation termsswere hardly punitive and that some offenders simply had to

It is interesting to note, though,,that thiS‘pattern did

not apply to sentence type or split sentence terms where judges may be more

W,

severity.

' Contrary to expectation, we found that similarity between the Judge

And Where relevant,

it doeanot consistently generate more lenient outcomes.

., Two findings support our expectation. First harsher treatment of

females (in rhe form of longer prison terms) increases as the bench becomes

Second harsher treatment of older offenders (in,the

beorm of greater risk of imprisonment) declines as the bench becomes older.

‘\\‘

TfThis is 'so largely because oldnr judges appear more’ intolerant of younger

&&/‘

.offenders than do their younger colleagues.‘

In contrast, most results fail to support our expectation. For

'enample,kcourts consistingyofimarried judges enhibit»more pronounced

lenience’(IESS severensplit sentences, shorter prison terms) toward

unmarried ‘rather than married offenders.

. in composition, harsher treatment of urban'offendersl(v1z., longer\and more_

severe split Sentences)”increaSes,'rather‘than declines.

Although ve found little support for ‘our expectation of ienience where .

judges and offenders share some similarity, we discovered that judicial

And as courts become more urban -
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social background and legally relevant factors. For: example,kanalysisk

,,,,,,

indicated that several groups of offenders (viz., married violent, j~ &

' never-arrested) ‘are at a double disadvantage ir seritenced by older Judges.

. of their split sentences.

, dec1sion being reached

blacks)

- They experience more pronounced increases in both the length and severity

But it is important to note that older Judges
g:\

are not uniformly more intolerant of certain groups of offenders (e. g.,

Rather, the extent of their harshness depends on the sentencing

For example, when determing the length of

_,probation and prison sentences, blacks are at an advantage when sentenced

' concerned with offender attributes.

by older Judges. They experience greater reductions in sentence lengths

y

than do their white counterparts.

¥

Similarly, as courts become older,.
blacks experience smaller 1ncreases than do whites in the length of their
split sentences.: In contrast, however, blacks who receive split sentences

are at. a disadvantage when. compared with their white counterparts. As

.Judges bccome older, blacks experience 1arger increases than whites in. the

severity of their split sentences.

o

- In comparing the background of Judges, we found no evidence of a more

particularistic.orientation by Judges with rural backgrounds. Indeed

these judges anpear more attentive to. offense characteristics and less

Vi

They draw sharper distinctions based

©oon offense seriousness and type than do their urban counterparts.

“urban in composition.

2% o

True, differential treatment exists in courts. composed of rural

o

Judges. Importantly, however, it does not decline as«- courts become more

Rather, differential ‘and harsher treatment,

vparticularly of black and employed offenders, is more pronounced in urban

‘than in rural:courts.f
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‘non-local counterparts.

. determining the length of prison sentences, they exhibit greater

¥, racej employment and marital statuses.

their urban counterparts in’ criminal sentencing.

'ideological perspective.i

24

*Similarly, judges with local backgrounds (e.g., born in the circuit,

in Georgia or in the South) exhibit no greater particularism than their

Local judges appear more attentive to the offense

and to the sex of the offender. when,determining the length of split -

esentences,'for examplé, they:enhibit'more intolerance than their non-local -

counterparts ‘of male, less serious, and violent offenders. When
1ntolerance of female, victimless,'and previously-arrested offenders.
Non-local judges,”in‘contrast, appearfmore attentive to the offender's
‘ buring split sentencing,‘they
exhibit more pronounced harshness toward black and employed offenders.
When determining the length of prison‘sentences,'they draw sharp
distinctions that operate against white, unemployed, and unmarried
offenders. | | B
While site visit information pertains to many of the findings reported
in this section, it is interesting to focus on the most surprising
conclusion, mnamely, that rural Judges are not more particularistic than

Interv1ews helped us to

' anticipate this anomaly\because it quickly»became'obviousethat-rural judges

‘could not be unifOrmlv‘categorized according to a'singlepphilosophical or

The two Judges most enthusiastic about

rehabilitation, for example, presided over rural courts. While one might

argue that a rehabilitative orientation could lead to particularistic '

sentencing;”in'the rural courts visited it appeared that such was not the

case.  The judges'in question expressed theirlcommitmentvto'thep

‘rehabilitatiVe”ethic by’frequent'uSe of‘probationfand infrequent'reliance

IO

[

U

T st pariee
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U

éonly in sensational (e.g., Wayne Williams'

Y

2%

,reSpondents, judges‘were'singled out for attention,very,infrequently and

25

onfincarceration.’ When they did sentence to prison; their sentences were

'typically short,

o
“

~ Urban judges wereflesskimmunevto particularistic judgments in
sentencing'becauSe"they;functioned inkcourts-with considerable anonymity

and diffused responsibilityma‘Several urban judges,commented that,the ,

public had no idea about their job performances and'that the nature of the

circuit helped to,difque'responsibility among them. _Accgrding to some

[

'trial)‘cases, It is

&

@

conceivable, then, that this condition:of urban courts may account for the

nexpected findings of particularistic sentencing. ' B : l

Equally surprising were the findings related to judicial svmpathy for
youthful offenders.  In site visits, it was obvious that rural judges
identifiedeith,young defendants in a manner that possibly cdntributedkto
the mixed patterns of punitiveness ‘for young offenders observed in ,

statistical analysis.‘ In contrast to their drban counterparts who

~occasionally expressed 1itt1e patience for the youthful offenders before

’e‘generated;intthe popular_press and in some of the literature:.

their courts,»rural Judges emphasized that they themselves tested the_law*s
limits as "young bucks." This rural sympathy forkyoung defendants and‘the
aforementignedpfindings of urban particularism contrast with images

They suggest

that»rural and urban,judges can not be‘tightly and?unequivocally

T : o

n categorized as punitive and 1enient, respectively.~

Sudicial Activism and Experience'

As expected professional activism tends to foster more lenient
o ‘ﬂ’

sentences.‘ However, itVdoes not result in. anz/tendency for judges to

o 5 . X o
"‘ml

‘Teserve this lenience for less threatening or- dangerous offenders. Eor

@
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married,~female, victimless).
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example, activism,produce5°larger reductions in the length of‘split

sentences imposed on black, male, unemployed, and violent offenders. In

contrast, it produces'larger‘reductions in‘the length of prison terms
imposed on white, older, andrmarriedioffenders. ,vi ;r

" Recall that we expected_activism,to generate more even—handed
treatment, particularly‘of disadvantaged'offenders. :We-found limited'
evidence that differential treatment (e Bes of black and unemployed

offenders) declines with professional activism. But it is mOre often the‘

‘case that involvement in ﬁgr and attorney organizations exacerbates

3
differential treatment.= It 1ntensifies discrimination against

disadvantaged Or more threatening (e g., unemployed younger, unmarried) as

‘well as more advantaged or less threatening offenders (e.g., white,

[ECEN

\  There is limited support for our expectation that“district'attorney
experience fosters harsher punishment, particularly against more

threatening offenders. For example, judges with more district attorney

”eXperience;imposeilonger split sentences, particularly on violent and

&

‘previously-incarcerated offenders. However, two trends are more

“pronounced.

i

" The first is greater lenience toward 1ess threatening or moreV

advantaged offenders. For example, district attorney experience generates

R

larger reductions in the severity of split sentences imposed on white and

,never-arrested offenders than on black and previously arrested offenders.

The second counterintuitive trend is grearer lenience toward more dangerous,

o

or disadvantaged offenders. For example, as judges have more’district

‘attorney ekperience,)black'and violent‘offenders experience 1arget

,reductions in'their'probation sentences than do white'and'non-violent;.

e

e T T o e o MRS

offenders;kviolentvandeunemployed offenders{%?perience greater lenience in

Q
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1Ny

split sentences;‘and male, younger, and unemployed offenders experience

1arger,reductions in the length of their prison terms than do female,

older, and employed offenders.

While interpretations remain speculative at this point, ‘the reluctance

to use probationwmay reflect skepticism about the rehabilitative value of

this disposition for black and‘violent offenders. 'The reluctance to

imprison rertain offenders for‘longer periods of time could reflect the

S o

greater sensitivity of Judges with district attorney experience to the

consequences of imprisonment for these offenders andsfor the_system as a

whole (e. g., overcrowding, an increase of violence within prison).

Certainly, these concerns were repeated by many court authorities in

site visit‘interviews. While'most respondents acknowledgedpthat probation

that result, Additionally, many respondents empha51zed ‘that probation was
simply the onlyyalternative they had to incarceration.'

reluétant_to incarcerate because the Department of Offender Rehabilitation

and to complain about‘prison.overcrowding,

of incarceration itself.

was not~an'effective deterrent, they emphasizedcthat high caSeloads,,

\‘routinely wrote to keep the state's jUdgesvinformed‘of.prison pdpulations

i
In those communications, DOR

Judicial Electoral Vulnerability and Local InVOlvement

We expected vulnerability and local involvement to increase the

harshness of punishment, particularly of those offenders who may appear,

threatening,to the community._

~Cpnversely, we‘expected morevlenience‘from

: overworked probation officers, and 1itt1e community support contributed to

Several judges were

'specificallypadvised judges to‘imprison for shorter periods of time”and to

‘use probation, Additionally, many judges questioned the merit a/d purpose,

‘o

o i gt e e
3

[N

e *-~PW,, -



a

,ylength), Judicial electoral history selectively increases severity. Again,

'however, we found no clear tendency for disadvantaged or more dangerous (;ﬁ\\“/>

‘are larger'not only for male,"unemployed; and violexn
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judges who are established and less vulnerable to public pressure for
severity. We found partial support fbr‘these'expectat10n§;"“

As judges become more established, they are selectively more lenient

than their counterparts when making some sentencing decisions (probation

sentence length, the severity of 5plit‘sentences;'thegléngth of prison

terms) However, we found no‘clear tendency for less dangerous or

N z

threatening offenders to benefit ‘more from this lenience than their

‘counterpart51 For example, as judges become more established, yoLnger as

well as female'offenders receive larger reductions in~their probation,‘

sentences. Similarly, the reductions in prison sentences that accompary a

g history of Successfulgreelection is greater for*blackLandhunemployed; as

well as for non-violent and never-incarcerated,. offenders.

w

., For two sentencing decisions'(type of,sentence, split sentence

offenders to be at a greater disadvantage than their counterparts. For

example, as judges becomes more established, ‘increases in split sentences’
L

-gffe ders, but" also

for offenders who, are white, married, less serious, and never-incarcerated.

In short, established judges are more lenient than their less

Yo

established counterparts for some bug*not‘all sentencingﬁdecisions;']And;

‘although they are selectively lenient, they do'not'consi%tently‘single out

certain groups of offenders‘(e.g., less threatening;'moretadvantaged)ofor
preferential treatment.Q S O
8 : o n
As expected, the electoral vulnerability of Judges increases the

severity of probation and split sentences. ‘Moreover, these increases are - -

n“ : . : 2

usuallyfmoregpronounced“for,more,threatening or“dangerous offenders (e,g.,

s
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young,ﬂmale@;black, violent in the case,of probation sentences;'male,

unmarried, unemployedi and PT viously arrested in the case of split

But for sentencing dec151ons that involve 1mpr1sonment,

‘felectoral vulnerability does not operate as expected. Rather it fosters.

lenience, and does so where wenleast expected it, namely, against offenders

who are'disadvantaged (e.g., black, unemployed) or more dangerous (viz.,

- violent).

~ For some sentencing decisiomns, then, the electoral vulnerability of

W (i

judges does indeed result in harsher treatment particularlyvofpthreatening,

'offenders. For other sentencing outcomes, however, it affords these.

-offenders preferential, more lenient treatment.

 We found little evidence that membership in community organizations
fosters more prondunced,harshness toward moreythreatening‘or'dangerous
offenders.‘ True, it;selectivelyﬁincreases the use»of imprisonment,
reserving it more often for violent offenders (in multiple-gudge courts)

and for male, black, and younger offenders (in single—Judge courts)

; However,gfor‘therremaining,sentencing decisions,.membership in community

organizations fosters selective lenience.
not always) more threatening or disadvantaged offenders that benefit more,
than their counterparts from this lenience. For example, for Judges who‘

sentence alone, community activism generates more lenience (less severe

n'split'sentences)'toward black, unmarried, more serious and'previously :

arrested offenders. These findings Suggest‘that either judges contravene

' public opinion,‘or that communities are less punitive toward these

offenders than we originally assumed.

a

The results for government involvement provide ‘the strongest support

for expectations. It'selectively:increases the risk of imprisonment; as -

Surprisingly, it is usually (but:

b S A TR T
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wellﬂas thetlength offprobationi split,'and-prison‘sentences. - With few

exceptions, government involvement generates increases in severity that are

~

I

1arger for more disadvantaged or threatening offenders (e. g.,'male, black
younger,‘violent) than they“are~for their more:advantaged or less dangerous
counterparts; |

: The‘tendency,of electoraily,vulnerabievjudgesAto‘sentence convicted

felons to long terms of probation and to‘rely on sentences that combine

R
A

‘both”probation;anddincarcerationiillustrated the»symbolic~dimensions of
vcriminal,justice; ‘In'interviews,:Several‘respondents emphasized that"
Judges relied on severe probation terms when they feared public backlash or
reaction. While they admitted that probation was, in actuality, a lenient
penalty they hoped that the more crime control-oriented of their
constituents would be appeased by the length of the term. Similarly,
severa1~respondents indicated that they emphasized ‘the total term of”

L3

probation and incarceration in split sentencing*aﬁd.hoped that that image

. would be conveyed to the public. ‘The fact that total terms were'freouently ‘

featured in press accounts indicates that some of these efforts were

successful.

COUNTY CONTEXTS

&

Urbanization ‘ <

Urbanization selectively increases the harshness of some sentences
(e.g., severity of 5plit sentence, imprisonment‘risk),,and fosters ‘
selective'lenience‘in others (split and probation sentence lengthS);
Further, disadvantaged offenders do not: always experience harsher

punishment. Nor is 1enience reserved for 1ess more advantaged offenders.

Thus, there is no evidence that urbanization consistently puts certain

offenders at a greater advantage (ot disadvantage)
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Urhaniaation does'not‘uniformly resultcin.more”even—handed treatment.
Indeed, though often not markedly, it tends to exacerbate, rather thanm
reduce, differential treatment. Furthermore, urbanization increases |
differential treatment of both disadvantaged and‘advantaged,.dange;ous and
less dangerous offenders. - For example, it increases the differential and
harsher treatment (in the form~of longer prison terms) experienced by
younger and unmarried, as well‘as by employed and female offenders. -

In a minority of instances, limited to determinations of snlit s £

sehtence length, differential treatment declines with urbanization.

Offenders that are more harshly treated in rural counties (e.g., male,

: unemployed,eviolent,~previously arrested) are slightly more leniently

treated in urban counties.

It was not surprising to find that black, previously incarcerated
males received more punitive sentences at the hands of urban judges.'
‘Commenting,that’he'simply didrnot know what to do, one urban Judge'

indicated that he had little sympathy w1th such offenders.. Additionally,

. he commented that the individuals in question had probably committed morte

B

crimesfthan their "rap sheets".listed. Similarly, it was not surprising to

- find that judges in urban courts‘did~not re1y~on 1cng'probati0n‘or splith

sentence terms. The symbolic importance of these~sentencing options

-appeared to be confined to rural areas where judges were more visible and,

perhaps, anxious about public opinion. As one judge stressed, urban judges

~werekclothedfin‘anonymity,‘-Rarely did their constituents know much about

~any of their judicial'decisions.

Economic Tnequality

Contrary to exnectation,cwe found no evidence of more pronounced

ﬁharshnessvtoward propertyloffenders in counties with greater inequality,,.

o AP
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. background factors.

’probation, split, and prison sentences.

in field work.
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Indeed in only one instance (split sentence length) does 1nequality

exacerbate discrimination against property offenders. Here, however,

differential treatment increases not because the. sentences of property

offenders becomes more severe. Rather, as counties become. predominantly

black, v1olent offenders experience more lenience than do- property

offenders.

Our second expectation about inequality was that it would exacerbate

=

discrimination against the disadvantaged We found that almost

;’invariably, inequality 1ncreases differential treatment based on social

However, it is just as likely to exacerbate harsher:
treatment of the disadvantaged (e g., black, young, unemployed), as it is

of the relatively advantaged (e. g-s white, older, employed)

Thus, inequality places no group at a consistent advantage or

disadvantage during‘sentencing.
b

Rather, the extent and direction of .

: differential treatment depends on the sentencing deciSion, the indicator of

1nequality, -and the specific aspect of social background being considered.

G

For example, as counties become predominantly black differential and

- harsher treatment of blacks increase as Judges consider the length of

In.contrast as counties face .

greater income inequality, harsher treatment of whites increases as Judges

consider the,length;of probation and split sentences."'
~ The general patterns observed in quantitative analysis were borne out

In interviews, several respondents emphasized the~f

importance of the county s racial composition.

'(e Bos newspaper reporters and some defense attorneys) stressed that race -

a3

‘ featured in court decisions 1f there were a very large number of blaoks in

a given county. Implicitly arguing a conflict proposition, tbese

Critics of the court system

Ty

LH

Li}

R

i,

gttt
R

e T T

R T ey

b e

o L et

R R 1t o el AR A S DR N

Tespondents emphasiaed_that major governmental_positions were typically,
held bylvhite citizens,;even,in predominantly,black'counties.l ConsCious1y~
'fof unconsciously‘concerned about the threat, political'or otherwise, posed
,by the blackkmajority,‘these court authorities sav,that the lav‘ﬁcame dowm
heavy" on black defendants.
Political Characteristics

i
’ Contrary to expectation, political conservatism does not 1nvariably

PSR

Rather, as, conservatism -

generate more severe sentencing outcomes.

increases, probation and‘split sentencesmbecome longer for some offenders.

In'contrast,~sPlitssentences become-less“severe,and prison sentences
,‘shorter.'nlhus,‘vhere,imprisonment,isfa possibility (and hence, by
ertension,'where tax.expenditures-to support‘prisons increase) judges
become more lenient_if they‘areysentencingjin conservative‘counties.p'

: 1However,,both lenience‘and,severity is~selective.r'Lenience is‘not

reserved for relatively advantaged'oryless seriouscoffenders. 'Indeed, it
is more often the case that, as counties become more conservative,
,disadvantaged or more serious offenders receive greéater. lenience ‘than-do
their counterparts.
‘thatsaccompany strong Wallace support are larger for black,'unemployed,'
’unmarried,‘more serious, violent, and previously—incarcerated offenders
“than they are for their counterparts.

" In contrast, severity isloften but not alvays,more pronounced for more
disadvantaged.or threatening‘Offenders. For‘example, the‘increases,inf ‘
split sentences that accompany strong Wallace support ‘are larger for male,
younger, unemployed, unmarried and previously—arrested offenders.

‘In general, then, conservatism places no group at a consistent

‘ advantage or disadvantage during sentencing., Blacks are more harshly

oo st i i b ian et bt S

For example, the reductions in split‘sentence severity‘
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treated than whites when cons1dering probation sentences, but more . -

I
leniently treated than whites when considering the severity of split and

prison‘sentences.‘ Similarly, unmarried offenders experience,larger

increasessin the length of split sentences than“do theirtCOunterparts. Yet
when the severity of split and prison sentences arehconsidered; they

| Al ; : : , )
experience more lenience than do their counterparts.. .,

We"could consider political 1iberalism for only two of the‘five :

sentencing dec181ons (type of sentence, probation sentence 1ength) For

»severity.

\offenders..

(f ST .

the rest, our indicator of liberalism (percent Kennedy vote in 1980) was "

too confounded with urbanization tOfdisentangle its unique effectr
therefore inCludedvas part‘of the weightedllinearicomposite‘measure~of®'
urbanization. - s B LR

We found that Liberalism results in both selective 1en1éﬁce. and
For example;:ithgenerates'larger reducfions in the risk of
imprisonment faced by female and white offenders than for male and black

Further, it decreases the probation sentences imposed on whit

“and property offenders, while increasing;the probation sentences imposed on

black and violent offenders. Takén together, these results suggest that,

contrary‘to‘expectation; libéralism operates to the advantage of white,
1 : : - :

rather than black offenders.

Some of these results relate to the previous discussion of the :

symbolic uses of‘particular'types of sentences.k Specifically, the fact

~that judges“in'pOlitically conServative‘counties were more likely to

sentence: offenders to 1onger terms of probation and split sentences
indicates that conservative concerns may be addressed by actions that are

1argely intangible. Since it is unlikely that the 1ength of probation

terms and the related 1ength of the total split sentences have any tangible

It was -
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.effect on crime, more'conservative‘crime control concerns would have to be
'eased by symbolic action.  This pointiwas'stressed repeatedly‘in~interviews
“andninformal conversations, and illustrates the ramifications of our

, contextual understanding of the political process of ‘exriminal sentencing.:

i

i - . : ’[
CrimeACharacteristics B S b

_consistently single out more threat

‘ imprisonment and the length of split‘sentences.

‘sentences, or- longer prison terms.

than whites in their split sentences.

bespitehdur eXpectationS3 we,found that sentencing 'is not uniformly

more severe in counties facing serious crime problems. ‘Nor do judges:

punishment. Rather, county crime problems havefdivergent effects that -

depend on the Sentencing‘decision being conSidered Though there are

'exceptions, more serious crime problems tend to increase’ the use: of

In cont@@st, they produce

_no clear trend toward longer prdbationxsentences} more severe split

~ For some offenders, this may befthe’_
case. For others, more.serious crime problems‘mAY result in shorter
probation‘terms, and 1less. severe split and prison sentences. «

Thus, we cannot conclude that each dimension of the crime problem
affects sentencing or conditions differential treatment in the same way.

For example,‘split'and prison terms ‘become less,Severe for SOme’oﬁfenders ‘

as counties experience more stranger-Stranger,and residential lnddx”crime.

I!

However, increases in stranger-stranger crime generate larger rednctions in

D Ny , ‘ o L ST I
split sentence‘severity~for'female than~for male -offenders. 'In;cpntrast,

' ]
increases in residential Index crime generate 1arger reductions iF,split

sentence'severity for male‘offenders. Similarly, as Index crime# involving'

! ‘
strangers become more common, black offenders experience larger reductions

In contrast, as residential Index

crimes become more common, they experience 1arger increases than.do whites.

ey
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[ Despite this diversity, when taken together the findlnggﬁsuggest that :v’ ’ i ‘,A-rél?tEd'but-diStinct attitude was commonly~expressed in‘the quote
.in the majority of instances, more serious crime problems operate to the ‘ | ‘ {}!“ ;iﬁ f ﬂ"there are lies,fdamn 1ies, and:statistiCS." Respondents expre551ng this
rdisadvantage of more threatening offenders, in particular, those who are | : opinion were SimPlY skeptical about the value of any statistical. ev1dence
male, black, ‘young, unemployed, unmarried, and previously arrested ' This \ ; 1and appeared~to rely on their own estimates and perceptions in méasuring
, : 4 ,

\trend is ‘the result of three patterns of differential treatment.i (l)-more ‘ “{}? ) '?iﬁi | _ the extent of crime in their counties. Both of these attitudes, however,
pronounced harshness toward these offenders. (2) more lenience toward their o , ‘f} f | a; ” may. help to explain why' there was no direct and consistent association.
counterparts (viz., Zemale, white, older, employed, married, ; ; between.crininal sentencing and objective measures of_crime.
never:arrested);‘or (3}3harsheritreatmentfbin conjunction'with,lenient EET , ifg r 'f>% o  Press Coverage of_Crime‘

treatment of tbeir counterpartsu | Although:there are exceptions, ;entencesvtendvto become more severe

* : E : s
This trend is weaker. when considering the remai 1ng legally relevant ,ff vhere prees coverage of crime is extensive, prominent, and 1°°§1 in focus.
variables (offense seriousness-and type,‘priorfincar, ratioﬁ). Here, some {g ;g & o In contrast, sentences tend to.become more lenient where: the press_focuses
dimensions of crime put ﬁﬂE& threatening dffenéérslagian advantage. For ?~ ’} ' o on violent‘crime, ,However,kwe found nO»evidence that disadvantaged‘orrmore
example, as counties face more residentialland nigbttime Index crime,: B ! 1threaten1ng offenders are consistently singled out for: harsher treatment,
violent”offenders obtain larger reductionsyin prison‘sentencesvthan»do | , ;f‘mtﬁb ‘ E ﬁs ',N°r did we discover that advantaged or less, threatening offenders are_
,non-violent offenders. Similarly,ian increasé in nighttime Index crime. 2 | ,' »i' 'f-f o ,; : sin%led out for~greater lenience. -~ As crime problems portrayed by the pressk
increases the imprisomment risk faced by victimle;syoffenders, but . R ' = } '; ) | become more serious,: certain offenders (viz.s black, younger, unmarried h
decreases that risk for violent offenders.‘l s !7 , ' ’.7 T ' f?i E»@ B ’previqusly arrested) tend to experience-more pronouncedfharshness or less
The mixed patterns noted in analyses involving objective measures of - g ; lenience than theirfcounterpartS. ~However, pressrcoverageialso WQrke

crime appeared to reflect some substantial skepticism about the validity of E : ”¢°nsiStEﬁtly to the disadvantage Qf-leSs,threatening offenders as well

formal measures of grime..kMany respondents in interviews;questioned,the e yq | ' g‘i‘l”ré B o (viz., female,‘enployedé less serious, non-violent). For example, 4; crime
"accuracy of the Uniform Crime Reports and. stressed that police departments‘ ' % ‘é evptoblemsiportrayed in the press become more serious, females experience

could manipulate crime measures for a.variety of reasons. While . o v;»" S s .1argerfincreases.in'their probationvand pfison,Sentences than do nales.”
respondent specifically accused any. department of deliberate distortion, . 7{33p-‘ﬁ% ® , > ~ Judges and other court authoritiesezere partigularlY‘éritical of the
 several explained that there waéfsubstancial disagreement about what | N : ‘; ‘ ‘way néWSPaPQrS reported crime and'criminal court processes. Charging that
constituted a crimzj when.ancgrrest took place, and when a. complaint was‘k SR "?‘;T; ‘ :t,: ~ the press focused on sensational‘cases 3nd'infréquently$Ofofedrmore,than a :
;serious;w Disagreements on.tbeﬁe points inevitably contributed to’ S ‘/', ‘ ‘E},q ,f% & e o CurSOFYSéXPlénatiOQUOf complex litigation,'these respondents argued that ﬁ
lunreliable estimates of the actual erime problem of given juris;ittions.‘,‘ o [‘ SR _-]»QE,V - - press descriptions and stories shbuld be diSCOﬁnth 1ﬁlg“381n8’the
; : @ >
R @ Qv
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seriOUSness of”the Crime?problem inygiven?counties.

‘typically committed by family or friends on "kin or acquaintances.

v judges and district attorneys

- to reflect judicial perspectives and, perhaps, public concerns.:

that they imposed severe terms with deterrent objectives.

those circuits where~the-press focuseS‘on violent crimes.

38
Especially critical of
the press tendency to focus on violent offenses, court: authorities ' X

complained that newspapers ignored the fact that violent crimes are

While

v,\

/>many judges argued against punitive sentences for such offenders because of

8 i
the inapplicability of deterrence, others stressed that theseg"junk cases
Tired,gaS‘one judge put it,‘of

shouldn't even‘be brought to court.

"supervising barroom brawls," many judges were‘reluctant“to.advocate severe

,\‘

~ sentences for violent offenders other than those who v1ctimizeﬂ strangers

71
5

and/or those who Were particularlyhbrutal. ' R |

Less threatening but more common offenses (e.g., burglary) also

‘highlightednin press coverage were frequently'described as serious‘by-

“In these instances, press coverage appeared
When
outlining typical sentences for such offenders,»several judges observed.
¢ In one circuit,
for eaample,‘where first-time burglaryjdefendants-vere routinely - |
incarcerated for,three years or more, the district attorney observed‘that :
“..;criminalskthOught‘tWice‘before committingyproperty‘offenses in.(his)
circuit;“‘

These insights nelp illuminate the contradictory patterns observed in

the analysis of press coverage and sentence severity. “Particular attitudes

;toward violent offenders and specific skepticism about the press' coverage

of related crimes help to account for the lenient sentences observed in

The severe

 sentencing that correlated with extensive, prominent, and local press o
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coverage ‘may simply reflect judicial obJectives in sentencing and judicial
ranking of offense severity.
‘o -POLICY IMPLICATIONS
This study of the social contexts of criminal sentencing yielded three

basic findings., (1) some sentencing ‘decisions (e g.» split sentence V.o
simple probation) are easier to understand than others, (2) sentencing
decisions .are sharply conditioned by court: and county contexts, and (3) not
all established hypotheses (e g%, violent offenders receive more punitive
‘These results carry suhstantial
implications_for public policy.’ Specifically, they speak to issues central
to substantive criminal law, to trial court processes, to sentenc1ng
reform,“to appellate decision—making, and to the symbolic dimensions of
political behavior. Additionally, they illustrate some of the tensions in

the relationship between science and law.‘

This analysis illuminated three issues central to substantive criminal

:,1aw. These include the purposes of the criminal sanction, questions about

rhe proportionality of punishment, and the range and extensiveness of

.

Questions of sanction purpose are directly relevant’ to felony

sentencing. Our results speak to this associaticn for they demonstrate’

X
v that a singular Justification leads to greater uniformity and consistency

in case processing. Consider the analysis of straight prison terms. This

decision was the most "rational," i e., the sentence outcome with the n
LR %

largest explained variance (R®) and ‘most affected by the’legally relevant b

variable of offense seriousness.‘ Site visits suggested that judges were

generally agreed that in.sentencing an offender to prison, they wereﬁu

‘”interested in protecting society from people who did a fair amount of harm. *
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;less consistent decisionemaking.

“decision.

’ ﬁconform to severity of crime type.

‘1dentical effects for the two variables.

40

In contrast,qsentencing‘decisidnsvtﬁat‘lent themselves to'more’diyerse-v

justifications, forﬁegample}:probation and split sentences,'werefmore

()W"J 2

difficult to explain. .Analysis‘yielded lower‘Rz's, and small effects for

legally relevant”variables. 4TheseﬂresultSQSuggest thatya lackcofvclarity
about the purposesfofgcriminal law ﬁsnifests itself in less patterned and

They imply that efforts to resolve the -

‘tenSions of sanction purpose are 1ikely to pay off in more regularized and

patterned decisinn-making. Our findings‘alsc suggest that philosophical

=]

questions carry profound day—to-day implications, . t_ s“‘ s

As noted earlier in this summary, crimes that could be regarded as the

=
A

most serious, that is, violent offenses, were not always coupled with the.

G

most severe~penalties. Furthermore, our_study demonstrated that offense

rseriousnesskplayed a critical role in most phases of the sentencing

°

A comparison of these two findings tells us that the criminal

code is:not internally consistent.

a

The fact that victimless and

property offenders received 1onger prison terms than violent offenders~

bears witness to this lack of proportionality. This absence of

Lw

: proportional punishment will continue to exacerbate sentencing variations

and to inten51fyvthevlikelihood of disparity.‘

-

. to rank order criminal offenses in a manner that addresses every concern

and every value, but some ranking is clearly'necessary.. Many circuit

,authorities implicitly acknowledged this problem when they argued that

= ‘statutory.definitions frequently bore little~resemblance to,actual

behavior; QOur study underscores thecneed\for_substantial revision of the

‘vpenal«code that’wouldiaddress this ptoblem. '

(R
Fl G

Specifically, offense severity does not

If it did, we would see 31mi1ar if.-not =

Admittedly, it is)difficuhg

Ay

£

fr—r

2y

B

@

N

O

R R b R o s i AT

By

e PR T T T e et s s g e ST T

41

As noted earlier, the state crimirial code gives courts's%bstantial

discretion in sentencing. For example, a variety of contradictory purposes

i

are ascribed for criminal law, ranges in penalties are substantial, and few

o

directives guide sentencing'decisions;d:While courts were notiuniformly,~

sentencing,defendants of particular~social‘classes more punitively,,infsome
- contexts there wererstriking ranges of'disparate treatment based on social
vattributes,i~ihese disparities suggest that criminal codes needmto.be more
‘ carefully andvthoughtfully drawn and more precise‘directiyes given,
'Specifically, the widekrange of disparities obServed in some instances
suggest that minimum and,maximum terms must be restricted. ”Some discretion
is necessary, to be sure, but the v1rtual ambiguity of current terms gives
courts little direction.‘ Additionally, courts need 1egislat1ve guidance in
the use of incarceration. If prison overcrowding continues to affect
sentencing and if concern for crime continues, legisiatures have to make
some judgment on the extensiveness and condition,of incarceration in,

2

defining criminal penalties. Even 1if we forsake any interest in achieving
a substantive goal -(e.g., rehabilitation, deterrence) and direct all our
energies to procedural regularity, penal codes must offer courts moreiin

the way of directionm.

Tn addition to implication5~for substantive law, our study sheds light

on trial court processes. It suggests that there is little uniformity in

sentencing. We found no evidence of systemic bias or preJudice, no

-eyidence that all sentencing decisions are guided by the same ratiomale,

\m/and ne evidence that would conclusively rule out the signif*cance of

personality andxindividual predispositions. Although portions of,the

&
-sentencing process are . easier to understand and particularly susceptible to

.
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i ‘llegal interpretation, we have no,gfounds for conclnding‘that'uniform : R 5 ; xx» | s <overcrowding-thatkwe found.in'manyvcircuitstduring site visits.‘ Regardless
.patterns,‘whether~salutary'os unacceptable, enist; IRLIE I ,if,,»_‘ ; c’ ‘i , {ﬁii : @@, "kvp_; of'the‘restrictionscangjlimited‘discretion guidelines énd'presumptive,“
'Oﬁr results suggeSt 'then: that there'may be little‘potential in . o : - sentencingcgivengcourts, how will‘organizational factors be taken into : rﬁf
% R definite sentencing. Given the contextual dependence of sentenc1ng end the - i‘« = : Consideration? While onetmight contend. as did;one'judéi, that | |
R 1 deceutralized nature of our legal system (a direct consequence of a {%‘ ;@ " determinations of space are the responsibility of the<¢§&rections‘,“
;’-cardinal constitutional principle, the division of powers) it is likely - L = 15“ department, it is’foolish to'think that such hard realities will not affect
'that effOrts to-institute definite’sentencing with no discretionary“f i - 5 €5g§~‘ S | decisions, especially if. judges continue to consider themselves "realists."
authority will at the least be resisted ‘and at the worst circumventfd at O g ' Guidelines and presumptive sentencing schemes nay be undesirable’if
B earlier stages (e. g arrest, charging) ; g % they are\designed in a way that penalties are based on previous sentences,
Our results speak also to the viability of other sentencingvreform i especially‘iffthose sentences are in any‘way*biased. Even. if there;ispno’
& : proposals.  Take, for example,ﬁguideline’and presumptivedreforn.schemes.‘ o evidence of systenic bias in sentencing, our study dramatically
% . . Guidelines have been introduced i?‘SBﬁe courts-and tontedgas the best way ~dgmonstratespthat interactine effects may nell reveal'inequitable‘practices
ég to eliminate thewnndesirable consequences of disparate sentencing. Many L o §,f - . ;/éﬁa<#£od%;é;éi More”extensive'scrutiny'of past‘decisions is necessary,
é proponents argue that they are advantageous because they require no ' @ d'égﬁ o _then, if{guideline of presumptive terms are to be based on them. 4
f% revision ‘of the penal code, because sentenc1ng terms build on previous BRI E ‘ LR | | Providing guidelines for non-incarcerative penalties poses even hete.
é rpatterns, and because bOth the severity of the offense and the'risk of » S substantial problems than their use'in imprisonment decision-making.' durf
yz recidivism are entered into the decision calculus. Furthermore,,proponents, | - ﬁ?idr E B study implies that non—incarcerative sentencing decisions are more elusive ;
% argue that they give,courts the opportunity totake individual | ' and, perhaps, more susceptible to. individual, particularistic, or even :
i characteristics into consideration and in the process to build a case law %" sé o idiosyncratic factors. Furthermore, the penal‘code'gives courts mo "g
A ;‘ o . that willlgradually set standards for exceptional cases.liPresumptive - ‘ "(aé,“»g%~® : i-direction7in,specifying less,traditional penalties.i'Given the problem of é'v
o sentencing syStemsrare directed to the same»ends as~gu£deline reforms., i' ; ‘ prison overcrowding and the 1ack of clarity in setting objectives for : %
They differ, however, in that they require large scale revision of the = . ?, :f e knon—incarcerative penalties, this 15 a_ serious omiSSion. One could argue i éi’
ié v S penal code, do not. build in recidivism predictions,iand may or may not be o ’,(né3f,:% . ‘ thatfnon—incarcerative penalties are not consequential enongh to worry ‘%_ .
2 ~ L based on,past practices. : B , o e e ,f; : Q; . : bput disparate treatment, but probation, fines, and other alternatives to giﬁ
é, | Both' guidelines and presumptive sentencing, however, are not designed ’ B : ,;Vl ; : incarceration can.severely restrict the liberty of offenders and o é}jﬁ
m to take other potentially consequential factors into consideration (see '__ "¢€1:‘€ ‘i;@}r substantivelynmatter’to~victims as well. ' | ‘(i? i
| [éf ‘ : ; Ragona and Ryan@ 1983). Take, for eXamPle, the concern with prisonf . k, ' i' | DR ‘: : - = p€~ FRR , f ; ; ,‘i’ ,o o RER ol ..i\‘ i ié”;
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Our research calls 1nto question the viability of an: emphasis pn

7

To be:sure,vJudicialvdiscretion needs to be

directed -and statutory ranges of penalties restrlcted ~but- the contextual
ii ‘p

character of sentencing suggests that uniformity is nct likely. -

~ certainly flies in the'face‘Of‘any_deterrent objective for criminal law and

- deliberately localized,settings.’

" may even affect respect for~the basic*sanction, it must be recognized,;

especially.When‘we~Structure our expectations for criminal law andlour

standards for Justice. While we do not call only for an emphasis on

procedural regularity, it is possible “that concerns about uniformity of
process and the equal application of law may make the achievement of
substantive goals very. difficult,

Additionally and.relatedly our results caution‘againstcexaggerated“and
enpansive purposes for criminal law. tGiven the,Variation‘in‘actual’and
potential impact of.contextual'forces, we‘mayfbeuasking too muchfto set
myriad objectiveséﬁor a law~that»is4applied‘in,verycdiSparate and I

We need, then, to rethink our

’ expectations for criminal law and the price we would be willing‘to pay for

s

both uniformity andfefficiency.

,-These are critical in any consideration of

sentencing”reform;s
One less obvious re301nder thatnsprings from this- analysis is the need
to make sure: that the 1aw is administered by good people. fWhile we
appreCiate.that people have varying notions of what "good" means, it is
important to emphasize that the degree to which sentencing decisions are
affected by idiosyncratic or personality factors is the degree to which the
power to sentence should be carefully given.

The selection, whether by

election or appointment, of virtuousopeople is;not the-answer to generalf

While this
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: dissatisfaction w1th sentencing, but it might ‘help achieve the ends of

- substantial.

'appellaterdecision?making.,

‘of~grounds.

erderal judge responded only to allegations of procedural error.

~and raise broader questions of judicial decisiOn—making,

fairly substantial.’

"Justice in specific contexts. e T ; . f‘

g Ofrparticular consequence are the implications of ‘this study for
'In.some federal'circuits, criminal defendants
have raised issues' of fairness that relate” directly to this 1nquiry. Take,

for example, the current deliberations over capital punishment and ‘the -

charges that state sentencing processes-are unconstitutional The

v McCleskey case (Civ. ‘A. No. C81—2434A Ve84 District Court ‘N. D. Georgia-

Atlanta Division, February 1, 1984) is a good example. In this case, the

federal district court was asked to reverse a capital sentence on a variety

Though the court did~mandate a new sentencing hearing,.the

In the -

'process, Judge Owen Forrester flatly rejected the defendant 8 argument that -

sentencing in Georgia s capital cases was discriminatory. The defense

“based itscempirical argument, and implicitly its l4th Amendment claim, on a

study by Baldus and associates](l983).

‘Ourfresults,potentiallyvaffect appeals of'other.sentencesiin Georgia :

found empirical evidence of indirect rac1al discrimination, speeifically,
that the.race of the victim featured in the decision to sentence to death

and thereby generated a constitutionally suspect penalty. Our analysesx

‘indicated that in the absence of any evidence of systemic bias,

'discrimination can exist and the ‘range of disparate treatment can be ;

To what extent will they only consider evidence,of

systemic discrimination in handling‘individual.appeals?‘ Can the defendant

jmerelyvdemonstrate that contextual analysis reveals situations or contexts

s RS R, T

The Baldus study

Related questions that appellate courts have to deal with are

L
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‘ inrwhich disparatevtreatméﬁr occurs and thatshe/shg.wasfsentenced in that 'g' The final implication hinges on the relationship between law and ;

situatidn? e example, ifvone~studied‘our‘research~evidénce,vit nould'be f’ B {;“ ?E? : ' : '>Science. As* this research illustrates, sc1ence is basically a tentative :
fair,to conclude‘that there are counties;;speci‘icallycthose‘nith’aﬂstrong ,enterprise. Results are described in terms of probability and qualified bY i
black population, nhere race does feature in some sentencing decisions. LT : 'g 5 | | Jthe nature of the method, the quality of the data, the rigor °f the ;
~Would a defendant have ‘the basis ‘to plead discrimination if he simply ‘ii o iﬁfpflj%‘, analytical techniques, and the representativeness of the sample. {
referred to that finding and favorably- compared his situation to the | ! , Scientific resulteado not offer hard and fast standards against which -
i
g o - context in,questionT In short how will appellate courts deal not only ~SPGCific recommendations for change can be conclusively endorsed or
‘ with evidence'on,the systemic character of,sentencing processes,_but also : i}j ?‘@ ' 'rejectedt Thus, while scientific evidence can be compelling, iL is never
-  with empirical results that direct attentign to particular circumstances ’ VCOmplete,, As the previous dtscusston of appellate court decision—making
E .  within a'jurisdiction?‘tThe-district court in McCleskey rejected the_ v SRR | implies, the standards of science arevquite distinct from those of law,
defense’s empirical contention and se{{forth:a rather rigorous standard of ' "; ;€3§ é B Law, by its very nature, is not interested in ambiguity. While there is a e
scientificrvalidijp. The issue, however, will likely reappear, especially I/ . : ; fair amount Of ambiguity i 1aw, particularly the criminal 1aw, legal PR ﬁ
as social science refines its understanding of the sentencing process and @ ‘% E ) : decisions do not allow for qualifications.' Defendants are either guilty or i
,é as it offers more precise and seliabis estimates of Fe circumstances in {3% P2 :»innocent, convicted felons are either sentenced to prison or not, sentences f
% which social—attributeS»ate likely*to enter into>the‘decision‘calculus.r o %p'% to prison are short o long, depending on one's position and perspective.
g " Two final related 1mplications fall from this investigation. o , % ;j s | Our study offers some compelling evidence on the importance Of

? ' Briefly, our analysis of split sentencing demonstrates the potential T ,(3£‘ % Eﬁ | contextual effects, Itvdemonstrates ‘that sentencing is, indeed,‘a complex | : }'
§ | significance of symbolic objectives and‘agendas in criminal law. As our e : R ; o process. :I? does gotr‘honever, have thé‘1?8tiword'b Nor doss. 1t have:an ;
2 research demonstrated,~many judges appeared to use that sentencing bﬁtion‘ ? ; | unequivocal word. Ve deal with the legal;subjects%eiSSues, and processes E
% L :to "look tough" but to deaI'withreithef'mitigating circumstanceS,’priSOn f?;‘ ﬁ'gi in~aiscientific najner, ; ¥e wust, if ve are‘to address the empirical %
| overcrowding ; or"personal pre‘ferenceé{. ‘ ln ‘considering any reform for T '"qués'tio,n?“Ponwﬂ,Ch the definition “mdvapp‘uéaﬁdn of law depend. But our
é criminal courtyprocesses; then, symholic’objéctives must be recogniZed' ? % method for'addressing‘these»questidhs, namely;-thefscientific tradition,,’ ;

: because resistance to change may depena as much on the intangible benefits {}? ‘; ® dOés ot make ma?riage betweenllawland science.onedof convenience, much: . ° ;

G‘iof~certain.procedures as on'substantive effects. Scheingold (1984) t ;‘ ‘ Less love, ,%jf
certainly demonstrates this for both criminachustice in general and ? ; 3 " § é&f'
jsentencing in particular. ‘v’u - AT L o ,’."‘, - : 0 i}ﬁﬁ ‘ e S “u , ' : 7 . ' : R . ' : i s
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NOTES

Disparity refers to within-group (e.g., white) differences in

treatment. Differential treatment or discrimination refers to between—

group (e g black vs. white) d:fferences in treatment.

The sample was stratified to ensure adequate representation of all

ol

Sampling percentages (1 5 10 25 50 and 100) were based on

i

counties.

the number of offenders sentenced in the county, and decreased as the

population of convicted offenders 1ncreased

Newspaper content analysis had already been completed when the

9]

kDepartment of Offender Rehabilitation offered us access to data from

July 1980 through June 1982.
Regression, rather than 1ogist1c, procedures were used for several

reasons: similarity of results between the two alternatives during

- preliminary analysis; substantially greater‘expense of using maximum -

1ikelihood estimation~procedures on large samples; and greateruease of

‘ interpreting interactions obtained by regression analysis.

‘Following Belsley et al. (1980), we considered collinearity potentially“

harmful if three criteria were met‘ (1) the condition index approached
or exceeded 20' (2)- the variance-decomposition proportions for two or

more coefficients exceeded 5, and (3) one or more variables implicated

,in.collinearity failed to reach the statistical criterion for

discussion.‘
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