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Finetuning Miranda Policies

“. . . officers should he advised that once they have
decided that an arrest is going to take place, they should
not continue with the questioning without first complying

In 1966, the Supreme Court ruled
in Miranda v. Arizona ! that before a
confession obtained through custodial
interrogation could be used at trial,
the government first had to prove that
the defendant had been advised of,
and waived, certain specified rights.2
Although the holding in Miranda was
limited to situations where both custo-
dy and interrogation existed simulta-
neously, it was uncertain in 1966 how
the courts would define custody for
purposes of applying the rule. Be-
cause of this uncertainty, many law
enforcement agencies adopted broad
warning and waiver policies that re-
quire compliance with Miranda prior to
any interview of a suspect in a crimi-
nal case, regardless of whether the
suspect is under arrest or otherwise
deprived of his freedom of action at
the time of the interview.

Broad warning and waiver poli-
cies, like the one described above,
were justified in the late 1960's and
early 1970’s because of the uncertain-
ty surrounding the proper parameters
of the Miranda rule. However, in light
of a series of Supreme Court deci-
sions spanning the last 8 years, it is
now clear that such policies are much
broader than the law requires.

Post-Miranda Cases Definiiig
Custody

In Beckwith v. United States,?
agents of the Internal Revenue Serv-

[5eY
ice interrogated the defendant, a tax-
payer who was the “focus” of a tax
fraud investigation. Prior to the ques-
tioning, he was advised that he had a
right to remain silent, that any state-
ment made could be used against
him, and that he was free to consult
with counsel before the interview. He
was not told that he had a right to an
appointed attorney. He declined to ex-
ercise those rights, furnished incrimi-
nating statements and records, and
was subsequently convicted. On
appeal to the Supreme Court, he al-
leged that the IRS agents failed to
comply with Miranda in conducting the
interview.

The Court found that the agents
were not bound by Miranda and that
to apply the Miranda rule in those cir-
cumstances would separate the rule
from its own explicitly stated rationale.
Miranda application depends on cus-
todial police interrogation, questioning
in a coercive, police-dominated at-
mosphere. The idea that interrogation
in a noncustodial setting, where the
investigation has focused on a sus-
pect gives rise to the Miranda require-
ment, was rejected. Moreover, the
Court quoted with approval the view
of a Federal appellate court that it is

with Miranda.”
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the compulsive aspect of custodial in-
terrogation, and not the strength of
the government's suspicions, which
governs the application of Miranda.
Thus, it is not the status of the inter-
viewee—whether subject, suspect, or
focus—but rather the coercive circum-
stances of the questioning that con-
trols.4
In a 1977 per curiam opinion, the
Court further emphasized that some-
thing more than suspicion or focus is
necessary before Miranda applies. In
Oregon v. Mathiason,® the defendant
was asked to come to the State patrol
office for an interview with an officer
investigating a burglary. The suspect
was told he was not under arrest but
was believed to have participated in
the burglary. He was not given Miran-
da warnings. He confessed and was
convicted. On appeal, the Oregon Su-
preme Court reversed the conviction,
finding that the defendant was inter-
viewed in a “coercive environment”
(i.e., custody) and Miranda applied.
The court concluded that since the of-
ficer failed to give the warnings and
obtain a waiver, the confession should
have been inadmissible. The U.S. Su-
preme Court disagreed. The Supreme
Court pointed out that the defendant
was not formally arrested, nor was his
freedom of action restrained in any
significant way, and that without such
factors, Miranda simply does not
apply. Part of that decision is espe-
cially pertinent:
“Any interview of one suspected of
a crime by a police officer will have
coercive aspects to it simply by
virtue of the fact that the police
officer is part of a law enforcement
system which may ultimately cause
the suspect to be charged with a
crime. But police officers are not
required to administer Miranda

warnings to everyone whom they
question. Nor is the requirement of
warnings to be imposed simply
because the questioning takes
place in the station house, or
because the questioned person is
one whom the police suspect.
Miranda warnings are required only
where there has been such a
restriction on a person's freedom as
to render him 'in custody.' It was
that sort of coercive environment to
which Miranda by its terms was
made applicable, and to which it is
limited."” ©
More recently, the Supreme Court
again addressed the issue cf custody
for purposes of Miranda. In California
v. Beheler,” the defendant, Jerry Be-
heler, and several acquaintances at-
tempted to steal a quantity of hashish
from one Peggy Dean, who was sell-
ing the drug in the parking lot of a
liquor store. Dean was kilied by Be-
heler's companion and stepbrother,
Danny Wilbanks, when she refused to
relinquish the drugs. Shortly thereaf-
ter, Beheler called the police, who ar-
rived almost immediately, and told the
police that Wilbanks had killed the
victim. Later that evening, Beheler vol-
untarily agreed to accompany the
police to the station house and was
specifically told that he was not under
arrest, i
Beheler was interviewed at the
station house and told the police what
had occurred that day. The interview,
which was not preceded by a warning
and waiver of Miranda rights, lasted
approximately 30 minutes. At the con-
clusion of the interview, Beheler was
permitted to return home with the un-
derstanding that his statement would
be reviewed by the district attorney.
Five days later, Beheler was arrested
for aiding and abetting first-degree

“, . . in determining where custody is present for purposes
of Miranda, the inquiry is simply whether there is a ‘formal
arrest or restraint on freedom of movement’ of the degree
associated with a formal arrest.”

murder. He was advised of his Miran-
da rights, which he waived, and gave
a taped confession. Both confessions
were used against him at trial, and he
was convicted.

The California Court of Appeais
reversed Beheler's conviction, holding
that the first interview with police at
the station house constituted custodi-
al interrogation, which activated the
need for Miranda warnings. In finding
custody, the court noted that the
interview took place in the station
house, Beheler had already been
identified as a suspect in the case,
and the interview was designed to
produce incriminating responses.

In reversing the California Court
of Appeals decision, the Supreme
Court, in a per curiam opinion, fol-
lowed its previous holding in Oregon
v. Mathiason ® and ruled that in deter-
mining whether custody is present for
purposes of Miranda, the inquiry is
simply whether there is a “formal
arrest or restraint on freedom of
movement” of the degree associated
with a formal arrest. Holding there
was no such restraint in this case, the
Court noted that Miranda warnings
are not required simply because ques-
tioning takes place in the station
house or because the questioned
person is one whom the police sus-
pect. Finally, the Court stated that the
amount of information the police have
concerning a person who is to be
questioned, and the length of time be-
tween the commission of a crime and
a police interview, are not relevant to
the Issue of whether custody exists
for purposes of Miranda.

Although the above decisions es-
tablish that Miranda was not intended
to apply to all interrogation situations,
they create somewhat of a dilemma
for law enforcement agencies. On the

one hand, broad warning and waiver
policies are easily understood and ap-
plied by law enforcement officers.
These positive features are enhanced
by the fact that confessions are never
suppressed because Miranda warn-
ings are given too early—just too late.
On the other hand, law enforcement
officers understand that certain crimes
may go unsolved and criminals un-
punished if suspects are advised of
their rights in situations where per-
sons are not legally entitled to the
protections afforded by the Miranda
rule.

Law enforcement administrators,
in conjunction with agency legal advi-
sors and prosecutors, must balance
the above factors before deciding on
an appropriate departmental warning
and waiver policy. Some agencies
have weighed these factors and de-
cided to retain broad warning and
waiver policies, while others have de-
cided to modify their policies to bring
them more in line with Miranda and its
progeny. The remainder of this article
discusses legal issues concerning in-
terrogations that law enforcement
agencies should consider when pro-
mulgating or modifying warhing and
waiver policies. It also suggests ap-
proaches that can be used to help
minimize legal problems that may sub-
sequently arise in connection with
these policies.

Formulating a M/randa Policy for
Interrogations

Establishing a warning and waiver
policy that conforms with the post-Mi-
randa cases discussed above appears
on its face to be a simple task. A
policy that provides for compliance
with Miranda only when a suspect is
to be interrogated after he has been
formally arrested or otherwise signifi-

cantly restricted in his freedom of
movement meets the standard enun-
ciated by the Supreme Court in Beck-
with, Mathiason, and Beheler. \t does
not, however, provide practical guid-
ance to police officers who must
apply the policy to varying fact situa-
tions. A Miranda policy should never
be written in such detail that it be-
comes overly cumbersome and there-
fore difficult to remember and apply.
But, it should address with some
specificity how the policy applies in
the most commonly recurring fact situ-
ations faced by officers.

Arrests

The logical starting point for a
warning and waiver policy is the state-
ment that officers must comply with
Miranda before they interview a sus-
pect who is under arrest or otherwise
incarcerated. However, even this
clearly worded policy leaves unan-
swered several questions frequently
raised by police officers. For example,
does this policy apply where the pur-
pose of a custodial interview is to
elicit statements concerning crimes
other than those for which the inter-
viewee was arrested? Must State and
local officers comply with Miranda
when the person to be interviewed
has been arrested by Federal authori-
ties and vice-versa? Does it apply in
emergency situations where the police
need quick answers to questions in
order to prevent possible harm to
themselves, fellow officers, or mem-
bers of the public? Finally, does this
policy apply to all arrests, or only
those where the suspect has been ar-
rested for a felony? All of these fre-
quently asked questions have been
addressed by the Supreme Court, and
the answers should be incorporated
into departmental Miranda policies.

O BT ————————— PSS A T S it
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“. . . the availability of the [safety] exception does not
depend on the motivation of the individual officers
involved, but is limited by the emergency circumstances

that justify it.”

In Mathis v. United States,® the
defendant was convicted by a jury in
a U.8. district court on two counts of
knowingly filing false claims against
the Government in violation of Feder-
al law. Part of the evidence on which
th2 conviction rested consisted of
documents and oral statements ob-
tained from the defendant by a Gov-
ernment agent while the defendant
was in prison serving a State sen-
tence. Before eliciting these state-
ments, the Government agent did not
warn the defendant of his rights. Ap-
pealing his conviction to the Supreme
Court, Mathis argued that his state-
ments were used against him in viola-
tion of Miranda. The Government
countered by arguing that Miranda did
rot apply because the defendant had
not been put in jail by the officers
questioning him, but was there for an
entirely separate offense. Finding
these distinctions “too minor and
shadowy to justify a departure from
the well-considered conclusions of A4-
randa,” the Court reversed Mathis'
conviction, As can be seen from this
decision, in applying Miranda, the Su-
preme Court is not concerned with
why a person has been arrested or by
whom. It is the coercive aspect of
custody itself, when coupled with
police interrogation, that triggers the
protections afforded by the rule.

With respect to emergency situa-
tions and the applicability of Miranda,
on June 12, 1984, the Supreme Court
recognized a “public safety” excep-
tion to Miranda. In New York v.
Quarles,™ a New York officer entered
a supermarket to locate an alleged
rapist who was described by the com-
plainant as having a gun. The officer
located the suspect, Quarles, in the
store. Upon seeing the officer, the
suspect ran toward the rear of the

store. The officer lost sight of him,
and upon regaining sight of him, or-
dered the suspect to stop and put his
hands over his head. The officer
frisked him and discovered he was
wearing an empty shoulder holster.
After handcuffing the suspect, the offi-
cer asked him where the gun was.
Quarles nodded in the direction of
some empty cartons and stated, “The
gun is over there.”

After the gun was located,
Quarles was advised of his rights,
waived those rights, and was ques-
tioned. Responding *o this question-
ing, Quarles admitted ownership of
the gun. In the prosecution for crimi-
nal possession of a weapon, the New
York courts suppressed the gun and
the statement concerning its location
on grounds that the officer's failure to
first advise the subject of his rights
and obtain a waiver violated Airanda.
Furthermore, Quarles’ admission con-
cerning ownership of the gun was
suppressed as a fruit of the original
Miranda violation.

Reversing the New York Court of
Appeals, the Supreme Court agreed
that Quarles was subjected to custodi-
al interrogation without prior advice of
his rights and waiver of those rights.
The Court ruled, however, that the
statement concerning the location of
the gun and the gun itself were ad-
missible under a “public safety” ex-
ception to the Miranda rule.

Explaining the exception, the
Court held that a statement obtained
as the result of custodial interrogaticn
in the absence of the warnings and
waiver is admissible so long as the
statement is voluntary under the tradi-
tional due process/voluntariness test
and the police questions that result in
the admission are reasonably prompt-
ed by a concern for the public safety.

In this case, there was no claim that
Quarles’ will was overborne by the ac-
tions of the officer, and thus, the
Court did not address whether
Quarles’ statement concerning the lo-
cation of the gun was voluntary under
the due process/voluntariness test,
The Court found that inasmuch as the
gun was concealed somewhere in the
supermarket, it posed a danger to the
public safety. Consequently, the Court
ruled that prior Miranda warnings and
waiver had not been required and the
New York Court of Appeals had erred
in suppressing the gun, the statement
concerning its location, and the later
statement concerning ownership of
the gun.

In creating this exception to M-
randa, the Court ruled that the avail-
ability of the exception does not
depend on the motivation of the indi-
vidual officers involved, but is limited
by the emergenrcy circumstances that
justify it. Therefore, police officers
who rely on the exception must be
able to later articulate specific facts
and circumstances evidencing a need
for the questioning in order to protect
themselves, fellow officers, or the
public. Furthermore, since this is a
narrow exception to the Miranda rule,
police officers should be instructed
that once the emergency ends, any
further custodial questioning should
be preceded by the warnings and
waiver.

The question of whether Miranda
applies to nonfelony arrests has been
the subject of controversy in the lower
courts for several years. On July 2,
1984, the Supreme Court settled this
controversy by ruling in Berkemer v.
McCarty 11 that Miranda applies to in-
terrogations of arrested persons re-
gardless of whether the offense being
investigated is a felony or a misde-

meanor. Refusing to distinguish be-
tween misdemeanors and felonies for
purposes of Miranda, the Court found
that such a distinction would dilute the
clarity of the rule because in many
cases it is not certain at the time of
arrest whether the subject is to be
charged with a misdemeanor and/or a
felony offense.

In light of the Supreme Court's
stated purpose behind the Miranda
rule and the holdings in the above
cases, a more definitive Miranda
policy might begin by advising officers
that before they question a subject
who is in Federal or State custody, or
the custody of a foreign government,
they must comply with Miranda and
that this policy applies regardiess of
whether the subject has been arrest-
ed for, or is being questioned about, a
felony or a misdemeanor. Additionally,
while Miranda warnings need not be
given in custodial interrogation situa-
tions where an emergency exists and
the police officer's questions are
prompted by a concern for the safety
of the officer, fellow officers, or the
public, any further custodial interroga-
tion shouid be preceded by the warn-
ings and waiver as soon as the emer-
gency ends.

Investigative Detentions

In 1968, the Supreme Court ruled
in Terry v. Ohio 2 that law enforce-
ment officers are constitutionally justi-
fied in detaining persons against their
will for short periods of time in order
to investigate, and hopefully resolve,
suspicious circumstances indicating
that a crime has been, or is about to
be, committed. Investigative deten-
tions, or "Terry stops” as they have
become known, are seizures within
the meaning of the fourth amend-
ment, and therefore, must be reason-

able in order to be constitutional. But,
since a temporary detention is less in-
trusive than a full custody arrest, the
courts do not require police officers to
establish that they had probable
cause to justify the seizure as reason-
able. Instead, a lower burden of proof,
reasonable suspicion, is all that police
officers need show to justify the de-
tention as constitutional.

investigative detention cases are
closely scrutinized by the courts to
ensure that this valuable investigative
tool is not abused. One important
factor in the reasonableness of a
“Terry stop” is the length of the de-
tention. The longer a person is de-
tained, the more likely it becomes that
a reviewing court will find that the sei-
zure was actually an arrest requiring
probable cause. Hence, officers who
investigatively detain a suspect must
resolve the suspicious circumstances
that give rise to the detention as
quickly as possible.

Police questioning of a detained
person can be an effective method of
resolving suspicious activities and cir-
cumstances so that the detaining offi-
cer can quickly make a decision to
either release the suspect or subject
him to a full custody arrest. The effec-
tiveness of police questioning under
these circumstances could very well
be diminished if officers are required
to first warn the suspect of his rights
and obtain a waiver. Hence, the appli-
cability of Miranda to investigative de-
tentions is an important issue that
should be addressed in departmental
Miranda policies.

in Berkemer v. McCarly,13 dis-
cussed briefly above, the Supreme
Court squarely addressed this issue.
On March 31, 1980, an Ohio State
trooper observed McCarty's car weav-

ing in and out of a lane on an inter-
state highway. After following the car
for 2 miles, the trooper forced
McCarty to stop and asked him to get
out of the vehicle. McCarty complied;
however, he had difficulty standing,
and the trooper concluded that
McCarty would not be allowed to
leave the scene as he would be
charged with a traffic offense.
McCarty was not told that he would
be taken into custody. While at the
scene of the stop, McCarty was asked
to perform a “balancing test,” which
he was unable to do without falling.
Additionally, McCarty was asked
whether he had been using intoxi-
cants, to which he replied that “he
had consumed two beers and had
smoked several joints of marijuana a
short time before,” McCarty's speech
was slurred, and the trooper had diffi-
culty understanding him. At that point,
McCarty was formally arrested, ptaced
in the patrol car, and transported to
the county jail,

At the jail, McCarty was given an
Intoxilyzer test which did not detect
any alcohol in his blood. The trooper
then resumed his questioning in order
to obtain further information for his
report. McCarty admitted that he had
been drinking, and when asked if he
was under the influence of alcohol,
stated, “I guess, barely.” McCarty
also indicated in writing on the report
that the marijuana he had smoked did
not contain angel dust or PCP. At no
point in the above scenario was
McCarty advised of his rights.

McCarty was charged with oper-
ating a motor vehicle while under the
influence of alcohol and/or drugs,
which is a first-degree misdemeanor
under Ohio law. He moved to have his
incriminating statements excluded, ar-
guing that introduction of his state-
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ments would violate Miranda since he
had not been informed of his rights
prior to the questioning. The trial court
denied the motion, and McCarty
pleaded “no contest” and was found
guilty, McCarty appealed his convic-
tion and the Ohio State courts ruled
that his rights had not been violated
since Miranda does not apply to mis-
demeanor arrests.

McCarty then filed a petition for a
writ of habeas corpus in Federal
court. The district court denied the
writ and held that “Miranda warnings

- do not have to be given prior to in

custody interrcgation of a suspect ar-
rested for a traffic offense.” The Court
of Appeals for the Sixth Circuit re-
versed, holding that Miranda applies
to custodial interrogations regardless
of whether the offense being investi-
gated is a felony or a misdemeanor.
Applying this principie to the facts of
the case, the sixth circuit held that
McCarty's postarrest statements at
the jail were clearly inadmissible since
he had not been afforded the protec-
tions guaranteed by Miranda. Since
inadmissible evidence had been used
against him, the sixth circuit reversed
his conviction. The sixth circuit, how-
ever, did not clarify whether all of his
statements would be inadmissible at a
second trial or only those statements
obtained at the jail after he was for-
mally arrested.

This case then went to the Su-
preme Court, and two questions were
presented for review. As noted earlier,
one question was whether Miranda
applies to misdemeanor arrests. Con-
cluding that it does, the Supreme
Court ruled that McCarty's statements
at the jail, after he had been formally
arrested, were the result of custodial
interrogation. Thus, the Court conclud-
ed that the admissions he made at

28 / FBI Law Enforcement Bulletin

the jail were improperly used against
him since the polica had not compiied
with Miranda. This finding resulted in
the Supreme Court affirming the court
of appeals decision to reverse McCar-
ty's conviction; however, the Supreme
Court did not stop there. The Su-
preme Court went on to discuss
whether the roadside questioning in
this case—resulting in damaging ad-
missions made before McCarty was
formally arrested and transported to
the jail—also constituted custodial in-
terrogation requiring the protections of
Miranda,

Giting Terry v. Ohio,** the Su-
preme Court noted that investigative
detentions constitute fourth amend-
ment seizures and therefore must be
reasonable in order to be constitution-
al. The Court ruled, however, that they
do not constitute “custody” for pur-
poses of bringing the Miranda rule
into operation since they are brief in
duration and relatively nonthreatening
in character when compared with a
formal arrest. Likening the traffic stop
in this case to a “Terry stop,” the
Court found no reason to treat the
traffic stop differently for purposes of
Miranda since McCarty was not told
he was uncer arrest at the outset of
the stop, the stop was made in public,
and no other restraints comparable to
those ussociated with a formal, arrest
were present untili McCarty was for-
mally arrested and transported to the
jail. Although finding that custody for
purposes of Miranda did not exist until
McCarty was formally arrested, the
Court made it clear that the custody
determination must be made on a
case-by-case basis taking into ac-
count all of the coercive factors, or
lack thereof, present in a given case.

Based on this holding in Ber-
kemer, it is recommended that depart-

—r

mental warning and waiver policies in-
struct officers that as a general rule,
Miranda rights should not be given
before an officer questions a suspect
who is being investigatively detained.
However, the policy should also in-
struct officers that if the detention is
prolonged or other highly coercive
factors are present (e.g., large number
of officers present, restraining devices
or weapons are involved, or the sus-
pect must for some reason be' moved
from the location of the initial stop),
then officers should administer the
warnings and obtain a waiver before
proceeding further with the question-
ing. An important aspect of this por-
tion of the policy ic to ensure that it
allows for Miranda warnings and waiv-
ers in investigative detontion situa-
tions where, although highly coercive
factors are present, no formal arrest
has been made. This will aid in rebut-
ting subsequent arguments that by
giving Miranda warnings, the officer
impliedly admitted that the suspect
was under arrest.

Other Factors Bearing on the
Custody Issue

In the absence of a formal arrest
or prolonged coercite investigative
detention, defendants generally have
a difficult time convincing courts that
their confessions should be sup-
pressed because of a failire to
comply with Miranda. Some deiend-
ants, however, have successfully
argued that they were in custody for
purposes of the rule aven in the ab-
sence of these factors.

In United States v. Les,'5 the de-
fendant was questioned by two Feder-
al agents in a Government car parked
irv front of his home, concerning the
death of his wife, Lee agreed to
answer questions, and when he en-

tered the vehicle, was told he was
free to leave or terminate the inter-
view at any time. Lee was not afford-
ed Miranda rights, and atter approxi-
mately 60-90 minutes of questioning,
which included the agents advising
him of the incriminating evidence they
had collected in the case, he admitted
that he had choked his wife. The
interview was ended, and Lee was not
arrested until the next day when he
voluntarily appeared at the police sta-
tion for further questioning.

Relying on the above facts, the
Ninthh Circuit Court of Appeals ruled
that “considering the totality of the
circumstances a reasonable person
could conclude that Lee reasonably
might feel he was not free to decline
the agent's request that he be inter-
viewed.” Consequently, the appeals
court agreed with the trial court that
Lee was in custody for purposes of
Miranda during the questioning, and
therefore, his confession was not ad-
missible against him.

Several other courts have adopt-
ed the “totality of the circumstances”
test for deciding the custody issue,
but their results have often been con-
trary to the decision in Les. For exam-
ple, in United States v. Dockery,'® a
24-year-old female employee of a fad-
erally insured bank was interviewed
by two FBI Agents investigating a
theft of funds from the bank. The
interview was conducted in what the
court described as a small, vacant
office in the bank building. At the
outset of the interview, the Agents ad-
vised Dockery that she did not have
to answer any questions, that she was
not under arrest or going to he arrest-
ed, and that she was free to leave at
any time. During the interview, which
lasted 16 minutes, the Agents told
Dockery that they believed she was

involved in the theft of bank funds
and that they had her fingerprints. In
fact, the only fingerprints the Agents
had were those retrieved from the
bank's personnel records. Dockery
denied any involvement in the thefts,
and the interview was ended. Dockery
was asked to wait in the reception
area outside the interview room in the
event that bank officials wanted to
queation her.

A few minutes later, while waiting
in the reception area, Dockery asked
a bank official to find the two Agents
because she wanted to talk to them
again. The Agents returned and again
repeated thair warnings. that Dockery
did not have to talk to them and was
free tc leave whenever she desired.
Dockery began to once again deny
her involvement in the theits, at which
point one of tha Agents told her that
he was busy and was not interested
in hearing her repeat what she had al-
ready said. He then asked, “Why
don’t you telt me what happened?”
Dockery then gave a sighed state-
ment implicating herself in the thefts.

Noting that Dockery was never
handcuffed, physically restrained,
physically abused, or threatened
during the interview, the en banc
Eighth Gircuit Court of Appeals ruled
that Dockery was not in custody
during the interviews, and therefore,
her confession was properly used
against har at trial. With respect to the
Agent's representation concerning the
fingerprints, the court cited Oregon v.
Mathiason,"” where the Supreme
Court ruled that such statements have
nothing to do with whether & suspect
is in custody for purposes of Miranda.

The Fifth Circuit Court of Appeals
uses a four-factor test in determining
whether custody exists for purposes
of Miranda. The court considers

whether the interrogating officers had
probable cause to arrest, the subjec-
tive intent of the officer, the subjective
belief of the suspect, and the focus of
the investigation.'® Other factors con-
sidered by the courts in these cases
include the language used by officers
during questioning, the physical sur-
roundings where the questioning
takes place, and the extent to which
the suspect is confrorited with evi-
dence of his guilt.1®

Regardless of which test is used,
they all afford defendants the oppor-
tunity to argue that based on the fac-
tors present in their individual cases,
they were justified in believing they
were in custody at the time they were
questioned, and therefore, should
have been advised of their rights. The
numerous factors that courts consider
when making the custody decision,
coupled with the varying weights
given these factors by different
judges, make it impossible for law en-
forcement agencies to write definitive
Miranda policies covering all of these
situations. However, a Miranda policy
can address some of the more basic
problems faced by officers in interview
situations and offer advice regarding
how these situations should be han-
dled.

A good starting point is the situa-
tion where an officer questions a sus-
pect with the specific intention of
making an arrest at the end of the
interview. While it does not necessari-
ly follow that a suspect was in custo-
dy during an interview simply because
he was arrested at its conclusion, the
close proximity of the arrest to the
questioning is likely to weigh heavily
in a later decision on the custody
issue. Therefore, it is recommended
that departments instruct officers that
when they find themselves in this situ-
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free to terminate the inter
resolve any doubt concer

purposes of Miranda.”

s not under arrest and/or is
view at any time should . . .
ning the issue of custody for

ation they should, as a matter of
policy, comply with Miranda at the
outset of the interview.

A related situation is where an of-
ficer does not begin an interview with
the intention of making an arrest, but
during the questioning, decides that
he is going to arrest the interviewee
at the conclusion of the questioning.
Again, because of the proximity of the
arrest to the questioning, it is recom-
mended that officers be advised that
once they have decided that an arrest
is going to take place, they should not
continue with the questioning without
first complying with Miranda.

A more troublesome scenario is -

where an officer has no intention of
making an arrest at the conclusion of
an interview, but the circumstances
surrounding the questioning are suffi-
ciently ambiguous that a reviewing
court might determine that custody
existed (e.g., where the location or
duration of the interview might indi-
cate a highly coercive environment or
where the person interviewed is
yourg and inexperienced). In these
cases, it is suggested that officers be
instructed that such ambiguity can
usually be eliminated—thus negating
the need for the warnings and
waiver—by informing the suspect that
he is not under arrest and/or is free
to terminate the interview at any time.
In cases where such assurances are
given, officers should make this fact a
matter of record in the investigative
file.

Advising a suspect that he is not
under arrest and/or is free to termi-
nate the interview at any time should,
as in the Mathiason, Beheler, and
Dockery cases, resolve any doubt
concerning the issue of custody for
purposes of Miranda. There could,
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however, be occasional instances
where an officer, after advising an in-
terviewee he is not under arrest, still
believes the custody issue sufficiently
ambiguous that the rights should be
given before any further questioning.
While these situations should arise in-
frequently, it is recommended that M-
randa policies be written to allow offi-
cers to exersise discretion in such sit-
uations, This approach allows an offi-
cer, who is in the best position to
evaluate the “totality of the circum-
stances,"” to afford the warnings and
waiver, without having his decision
later viewed as a tacit admission that
the interviewee was in custody.

The Sixth Amendment Right to
Counsel

Standard warning and waiver
forms, developed in response to M/
randa, are often used by law enforce-
ment agencies in obtaining waivers of
the right to counsel guaranteed by the
sixth amendment, in addition to the
Miranda rights guaranteed by the fitth
amendment. Inasmuch as the sixth
amendment right to counsel applies in
Some cases where Miranda rights do
not, law enforcement agencies that
use the same warning and waiver
policy for both purposes should
ensure that their policies are broad
enough to cover those cases where
only the sixth amendment right is at
issue,

An example of a case in which
Miranda and the sixth amendment
right to counsel do not overlap is
where a suspect is arrested for bur-
glary, taken before a magistrate or
judge, and then released on bond. if a
police officer attempts to interview
this defendant while he is free on
bond, Miranda does not apply be-
cause the defendant is not in custody.

As discussed above, custody is an es-
sential element of the Miranda rule.
However, the defendant at this point
has been formally charged with bur-
glary, and the officer's goal is to delib-
erately elicit incriminating statements
concerning this charge. Since he has
been formally charged, however, the
defendant's sixth amendment right to
counsel has attached even though he
is not in custody, and this right must
be waived before an admissible state-
ment can be obtained.

Two very important limitations on
the sixth amendment right to counsel
deserve mention at this point. First,
the sixth amendment right to counsel
only applies, and therefore only be-
comes an issue, where the defendant
has been formally charged with a
crime. A defendant has been formally
charged with a crime when an indict-
ment has been returned, an informa-
tion filed, or the defendant has had a
judicial hearing or appearance on the
charge.20 Second, the sixth amend-
ment right to counsel only applies to
those crimes for which the defendant
has been formally charged.2!

Based on the abovs, it is recom-
mended that agencies include a state-
ment in their warning and waiver poli-
cies advising officers that they shouid
give the warnings and obtain a waiver
before attempting to interview a de-
fendant about a crime for which he
has been formally charged (i.e., where
the defendant has been indicted, had
a court appearance, or an information
has been filed), and that this policy
applies regardiess of whether the sub-
Jject is in custody or not at the time of
the interview.

A Word of Caution

The above recommendations
concerning waivers of the sixth
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amendment right to counsel assume
that a waiver of Miranda rights is suffi-
cient to waive the sixth amendment
right to counsel. In fact, courts have
rarely questioned the general rule that
a proper waiver of Miranda rights also
operates as a waiver of the sixth
amendment right to counsel. One
Federal ciruit court of appeals, how-
ever, has ruled that a waiver of Miran-
da rights is not gufficient to waive the
sixth amendment right to counsel, at
least whiere the defendant has been
indicted at the time of the interview.
Holding that “waivers of Sixth Amend-
ment rights must be measured by a
‘higher standard’ than are waivers of
Fifth Amendment rights,” the Court of
Appeais for the Second Circuit ruled
in United States v. Mohabir?2 that a
waiver of the sixth amendment right to
have counsel present during a postin-
dictment interview must be preceded
by a Federal judicial officer's explana-
tion of the content and significance of
this right.

Waiver of the sixth amendment
right to counsel has been litigated fre-
quently in recent years, and legal ad-
visors must be alert for decisions like
Mohabir so that departmental warning
and waiver policies can be modified
accordingly.

Conclusion

Some have hailed the Miranda
decision as a positive step toward the
protection of fifth amendment rights,
while others have viewed it as a seri-
ous impediment to effective law en-
forcement. Regardless of these differ-
ing views, the decision stands as a
milestone in the history of American
constitutional criminal procedure. The
unique nature of the decision, coupled
with uncertainty as to its meaning and
application, was undoubtedly the

basis for the development of broad
warning and waiver policies by law en-
forcement agencies beginning in the
late 1960's. While recent Supreme
Court decisions have reaffirmed the
Miranda rule, they have also made it
clear that it was only intended to
apply in custodial interrogation situa-
tions. The clarification provided by
these cases should make it easier for
law enforcement agencies to comply
with both the letter and spirit of Miran-
da, without unnecessarily hampering
legitimate investigative efforts. FSI
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