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INTRODUCTION 

The use of restitution as a criminal sanction has drawn interest as alter

natives to incarceration are increasingly called for and utilized in this coun
try. RestHution is a noncustodial sanction through which nondangerous or non
violent offenders make payment to their individual victims or society in the 
form of monetary reimbursement or community service. A sentence to restitution 
is viewed as benefitting the offender from a rehabilitative standpoint, and 
victims and/or the community in 'gEneral, in terms of compensation and enhance-

ment of public confidence in the justice system. 

This paper provides an overview of the concept and use of restitution and 

raises certain policy implications. Included is a review of the h~storical 
development of this alternative sanction, an overview of the use of restitution 
at various stages within the judicial system, and a discussion of the scope and 
legal limitations of this type of sentence. In addition, recent New York State 
legislation and existing statutes as well as available data regarding the use of 

restitution in this state are included. 
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HISTORICAL AND THEORETICAL OVERVIEW 

Historical Background 

The concept and practice of criminal restitution can be traced historically 
to ancient societies. It has been theorized that in such societies, ideas of 
restitutive justice were developed in response to: the desire to prevent the 
socially disintegrating effects of privately wrought restitution (which took the 
form of blood feuds or vengeance toward offenders); the trend toward a streng
thened central authority; and a growing willingness on the part of offenders to 
submit to communal arbitrati on rather than ri sk the vengence of thei r 
victim(s) .1 

One of the oldest known statutory schemes for the delivery of benefits to 
victims of crime is found in the Code of Hammurabi, which dates to the period 
around 2380 B.C. The Code provided that lIif a robber has not been caught. •. the 
city and the governor in whose territory and district the robbery was committed, 
shall replace for him (the victim) his lost property."2 In addition, it provi
ded that "if it was a life that was lost, the city and governor shall pay one 
mi na of sil ver to hi s hei rs. 113 The payment of benefits d-ld not depend on ident
ification of the offender, but individual liability was recognized in cases in 
which an offender was identified and caught. 

The concept of restitution was refined in later societies and distinctions 
between individual responsibility through direct restitution and communal re
sponsibility through victim compensation by the group, became more evident. 
Mosaic law, as well as Greek and Roman penal codes, incorporated provisions for 
restitutive payments. 4 These penal codes were tort-like in nature and while 
recognizing the private and individual nature of an offense, they sought to 
.b'ring about redress through economic means. Germanic tribes, for example, imp
lemented an ,:elaborate system of composition (a combination of compensation, 
punishment, and settlement) which tran~formed private retaliation into a formal 

-2-

,. 



i 
I 

[ 

r 
( 

I 
I 

--r>---

law of inquiry that allowed for the compensation of the victim or his heirs and 
avenged the deed of the offender. 5 

Under the 7th century Anglo-Saxon penal code of King Ethelbert, the concept 
and practice of restitution reached its zenith. According to that code, every 
part of the body had a compensable value, and required payments were directly 
relat2d to disability in terms of the victim's ability to work or fight. 6 The 
offender was required to make two restitutive payments: in the case of injury, 
the "wer" which refers to payments made to the victim or his heirs; and the 
"wite" (or fine) which was paid to the King in reparation for having broken the 
peace. 7 

The payment of a fine to the King signified the onset of a transformation 
in the natcre of restitution, in which the victim's right to direct restitution 
was increasingly obscured by the payment of fines to the State. This transfor
mation coincided with the movement toward concentration of political power in 
centralized authorities. 

As the State monopolized the institution of punishment, so the rights 
of the injured were slowly separated from the penal law: composition 
(compensation, punishment, and settlement), as the obligation to pay 
damages, became separated from the criminal law and became a special 
field in civil law. 8 

Thus, the dynamics of the restitutive process were influenced by the growth of 
central polHical authorities. As the State continued to assume increasingly 
large shares of assessed compensation, the opportunity for victims of crime to 
claim direct damages became less and less available in the penal process. 

During the 16th and 17th centuries, a division between civil and criminal 
proceedings was further established, signaling the end of a direct legal reia
tionship between victim and offender. In this period, the focus of the restitu
tive process shifted to a State-offender interaction. The result was a dimin-
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ished emphasis on harm to the victim and a reinforcement of the concept of harm 
to society. This change increased the justification of the State's role in 
punishing offenders. 9 It became an accepted process for a judge in a criminal 
case to make che determination as to whether to include the victim's claims as 
part of the criminal proceedings, or whether to relegate such claims to a civil 
cou-/-t. Few d(:cisions to hear victims within criminal proceedings ensued and, 
uHimately, procedures were developed allowing assets to be transferred from 
offenders to victims only within a civil forum, with the State assuming an arbi
trational role. 10 

By the 19th century the process had come full circle. The decline in the 
use of restitution and other compensatory schemes caused penal reformers to call 
for an increase in the use of these sanctions. The issue of rest~tution/victim 
compensation was addressed at a series of six International Prison Congresses 
which took place between 1885 and 1900.11 Authorities in the emerging field of 
criminology such as Bentham, Ferri, Garofa.lo, Livingston, Mansazy, and Prins 
presented plans that incorporated the concept of restitution. However, despite 
arguments advocating the revitalized use of the sanction, no clear proposal for 
a restitutive system of justice was produced by the congresses. 

The debate surrounding the use of restitution emerged once again in the 
1950's, with a focus on the rights of victims. The systematic increase in use 
of restitutive sanctions in the United States was linked to the advent of sus
pended sentences and probati on 1 aws. Subsequent to the i ntroducti on of proba
tion during the late 1800' s, some probation contracts began to make explicit 
provisions for restitution as a condition of probation.l2 By the late 1920's, 
specific mention of restitution had been made in the statutes of eleven states 
as well as those of the Federal jurisdiction. 13 There has been an increase in 
the statuatory authorization and use of restitution since the 1920's. This 
increase can be attributed to a nurnber of factors, including: the endorsement 
of restHution by respected authorities in the area of criminal justice; the 
development of the field of victimology; and, funding support from the federal 
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government for the development of restitution programs and for research on res
titution.l4 

As contemporary restitution programs have developed in the United States, 
they often include both monetary and community servi ce components. Because of 
this combination, it is difficult to discuss restitution and community service 
separately. The use of community service as a type of restitution may be traced 
to the current correctional emphasis on offender rehabilitation as well as the 
widespread problem of offender indigency. Thus, the idea of direct monetary 
victim compensation is not always central. 

Four di sti nct types of restitution exi st, although programs may offer one 
or more 07 the following options: 

* monetary restitution to the victim; 

* monetary restitution to the community, which involves the payment of 
money by the offender to a substitute victim (a public establishment); 

* victim service restitution, which requires the offender to perform a 
useful service for the victim; and 

* community service restitution, which involves the offender in performing 
a useful community service. 

Restitutive sanctions have been advanced as benefiting offenders, victims, 
the criminal justice system, and the community at lcrge. Among the major goals 
of restitution programs whi ch have been suggested are: offender rehabil i ati on 
and reduced recidivism; a reduction of the intrusiveness of the offender's expe
rience with the criminal justice system; victim compensation for losses suf
fered; an increased perception that equity has been restored; relief of the 
overburdened criminal justice system through a reduction in court cases and pro
bation caseloads; alleviation of overcrowding in correctional institutions; 
and, a reduction in the costs of processing offenders through the system. 15 
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Theoretical Considerations 

Systems Issues 

Some have suggested that restitution is less destructive than imprisonment 
and is, therefore, a possible influence in the rehabilitation of offenders.l6 
Schafer, a leading authority in. the area; supports the concept of what he termed 
"corrective restitution," which emphasizes the offender's obligation to restore 
the losses suffered by the vi ctim. He argued that thi s enforced accountabil ity 
is rehabilitative in that the offender must maintain a relationship with the 
victim. As a result, the offender faces the reality of his/her criminal act and 
is reminded of the real damage done.17 It has also been posited that making 
restitutive payments is rehabilitative because it leads to an increased sense of 
self-worth, feelings of accomplishment, reduction of guilt, and, as a result, a 
reduction in delinquent or criminal behavior. l8 Finally, the offender's accep
tance of personal responsibility for the consequences of his/her criminal acts 
is consistent with the fundamental premise of criminal law: 

••• ~eop~e are indivi~uall~ res~onsible fo~ their behavior, and even in preci
p1tat1ve, provocatlve sltuat10ns there 1S more than one way of responding. 
The person who selects the criminal response should be held accountable for 
the conseq~ence~ o~ that response ••• this ••• solution (restitution) protects 
~he. e~sent1al dlgn1ty (of the offenderl by supporting a view of him as an 
1ndlvldual capable of making decisions. 9 

The restoration of losses suffered by the victim is an additional goal of 
restitution programs that is frequently cited. This view suggests that victims 
should not be required, or expected, to bear the costs of crimes committed 
against them. However, the operationalization of this goal is flawed by the 
fact that presently only a small number of offenders are apprehended and convic
ted for their crimes. 20 Therefore, the number of victims who could benefit from 
offender re3titution is greatly reduced. 

-6-
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It has also been argued that restitution programs can help reduce the over

load of the criminal justice system and, at the same time, offer judges a less 

intrusive sentencing alternative. 21 Restitution offers, in some cases, a pub

licly acceptable means of diverting offenders at the prosecutorial or sentencing 

stages of crimi na 1 proceedi ngs. Three benefits of thi s di vers i on have been 

suggested: offenders would be saved from the stigma of a crimina1 conviction 

and spared the "pains of imprisonment"; pressures on the court would be relieved 

by filtering out less serious cases, thereby allowing the court to concentrate 

on more serious cases; and, a reduction in the number of individuals incarcer

atEd which \'lOuld alleviate prison overcrowding and reduce taxpayer costs. 22 

Sociological Issues 

Restitution can be supported from the perspective of various sociological 
theories. For example, according to symbolic interaction theory, behavior is 

based upon the definition and interpretation of acts among associations. Crim

inal behavior is supported through association with other criminals and, there

fore, continuation of such behavior is dependent upon the continuation of these 
relationships.23 Restitution programs place offenders in direct contact with 

non-criminals. Therefore, criminal behavior would no longer be reinforced, as 

the offender's definitions and interpretations would more likely become non
criminal in nature as a result of participation ir. such a program. 24 

Differential association theory suggests that criminal behavior is learned 
in interaction with other persons within an intimate group wh~n there exists an 

excess of definitions favorable to violation of the law. 25 Conversely, positive 

social behavior is also learned and a restitution program could be viewed as a 
mechanism for supporting non-criminal behavior. 

The concept of restitution can also be supported by the delinquency and 

opportunity theory offered by Cloward and Ohlin. 26 According to this theory, 
offenders generally have not had the same access to 1 egi timate opportunity 
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structures that are available to most of the populatioll. In keeping with this 

view, restitution pr'ograms can be viewed as providing offenders with access to 
legitimate opportunity structures. In addition, partidpation in the restitu

tive process would allow for the acquisition of nON-criminal patterns of 
behavior. 
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SUMMARY AND POLICY IMPLICATIONS 

The use of restitution as a criminal sanction can be traced back to ancient 

societies and has been advanced as benefiting offenders, victims, the criminal 

justice system and the community in general. Restitution can be employed as a 

sanction at various stages of the judicial process: as a private (informal) 

settlement between the offender and victim; through various avenues of civil 

redress; as a condition of pre-trial diversion; as a post-conviction sentencing 

alternative; or, in combination with a sentence of incarceration. 

Various legal and procedural issues affect the extent to which restitution 

is available as a sentencing alternative. Among the issues which have been 

identified as placing constraints on the statutory and case law of a jurisdic

tion are: determination of legally eligible recipients; offense limitations; 

the type and extent of recoverable losses; procedural safeguards; and, enforce

ment provisions. 

In New York State, the use of restitution as a sanction by both juvenile 

and adult court judges is infrequent when compared to its more extensive use in 

other states, and few formal programs have been developed. However, a new law 

(Chapter 290 of the Laws of 1980) which permits the imposition of restitution as 

a sanction in cases where judges have discretion in determining the type of 

sentence may serve to increase the use of this sentencing alternative. Prior to 

the passage of this law, restitution could be used only as a condition of pro

bation or conditional discharge and only if the defendant was sentenced to in

carceration for a period of sixty days or less. Sirlce until recently, central

ized records were only kept in New York State for those restitution collections 

which were channeled through probation departments and still do not include 

other payment procedures and formats (i.e., community service), it is difficult 

to determine the exact fiscal berlefits which accrue from restitution. It is 

hoped that the newly legislated restitution data collection system will provide 

more insight into the impact of this sanction in this State. 
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Restitution cannot be viewed as a panacea for problems currently exper

ienced by the criminal justice system such as overburdened COUI~tS, dangerously 

overcrowded correctional institutions, and fiscal constraints. The realities of 

opposition to placement of offenders in community-based programs as well as the 

current politi ca 1 atmosphere whi ch promotes a "get tough II approach to cid mi na 1 

prosecution are impediments to the use of an alternative sanction such liS res

titution. The emphasis on this approach is manifested by the trend toward con

centrating resources on the apprehension, prosecution and incarceration of 

repeat offenders. Cri~eria for placement of offenders in restitution programs 

are such that only those who are considered low ri sk in terms of community 

safety are allowed. as participants. Therefore, the pool of eligible offenders 

has, to date, been mainly limited to those convicted of less serious offenses 
for wh i ch they mi ght well not have been incarcerated anyway. 

Other factors exist which limit the viability of restitution as a criminal 

sanction. Of particular importance is the fact that a primary rationale offered 

for the increased use of restitution is victim compensation. In reality, victim 

benefit is limited by the low number of offenders who are ever apprehended or 

convicted for their crimes. Data from the Federal Bureau of Investigation show 

that the types of offenses for which restitution is most frequently ordered have 

the lowest rate of clearance by the police (i.e., robbery, burglary, larceny and 
motor vehicle theft).* 

In addition, victims are often business establi shments, individuals whose 
losses are covered by private insurance, or those who have suffered damages not 

recoverable through traditional restitution programs (i.e., medical injuries, 

pain and suffering, etc.). A further problem WhiCh limits the potential impact 

of restitution lies in the fact that a significant number of those offenders who 

might be eligible candidates for this alternative sanction are likely to be 

unemployed, underemployed, or juvenile and, as a result, unable to make finan-

cial reparation.* In serious cases in which restitution is ordered in addition 

*Harland, Alan. "Co~pensating the Victims of Crime, II Criminal Law Bulletin, 14 
(May/June 1978), pp. 215, 218. 
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to incarceration, the offender's ability to pay is restricted because of the low 

wages paid for inmate labor and the general lack of viable prison industries. 

Restitution to victims of crime, therefore, is limited in the number of victims 

that can be reached. 
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LEGAL ISSUES 

Definitional Problems 

In order to understand contemporary restitution it must first be understood 

that there are diverse definitions of "restitution." There is little consis

tency among jurisdictions, and even within jurisQSctions there are definitional 

differences in the same statute. For examp 1 e, th-;~ ~/(H'd "compensati on" is often 

used in conjunction or synonymously with restitution or with an implied! but 

unspecified, independent meaning. Restitution may be in the form of "personai 

servi ce, II monetary or non-monetary compensati on, or may be expanded to i ncl ude 

the concept of "restitution to society" through performance of service for the 

community in general. Restitution may also be narrowly defined to mean merely 

return or restoration of stolen property. The combination of reparation and 

restitution, though, is by far the most common legislative formula used to iden

tify various forms of recovery and/or rep·ayment for crime related losses or 

injuries. Again, legislators have infrequently defined or distinguished the 

two. A common distinction is that made between "restitution of the fruits of 

the offense" and/or "reparation for the loss or damage caused thereby in an 
amount the defendant can afford to pay. 1127 Further compoundi ng the defi n i ti ona 1 

problem is the frequent use of terms that are presumably synonymous with resti

tution. 

Whatever the termin010gy employed, there are two central elements in the 

majority of legislative mandates regarding this process: return of property 

and/or payment of monetary damages. For purposes of the fo 11 owi ng di scussion, 

restitution will be used in its broad form emcompassing return or repair of 

stolen or damaged property by the defendant, and provision by the defendant of 

equivalent value for these and other compensable losses. 

-12-
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Restitution at Various Stages Within the Judicial System 

Restitution CM take place at various stages in the judicial system, and 

even lIextra judicially.1I Seven stages have been identified and are discussed 

below: 

Private Restitution 

Private restitution takes place outside the scope of the judicial system, a 

common example being an arrangement between a storekeeper and shoplifter. With 

this kind of informal arrangement, though, the original victim may be committing 

the crime of compounding* if the following elements exist: (a) an agreement not 

to prosecute; (b) knowledge of the commission of the original crime; and, (c) 

the receipt of consideration. 28 

Compromise and Settlement (civil compromise in penal codes) 

This is the earliest time in the judicial process where statutory author

ization for restitution exists. Such statutes usually require formal court 

approval of otherwise informal restitutive settlements between the victim and 

offender and, wi th such approval, comes a di smi ssa 1 of a mi sdemeanor 

prosecution. 29 

Civil Remedies in Criminal Codes 

The range of laws at this stage of the judicial system vary from simply 

preserving the victim's right to civil action in addition (0 any criminal prose

cution, to actually setting forth a civil remedy.3D 

* The offense committed by a person who, having been directly injured by a 
felony, agrees with the criminal that he will not prosecute him, on 
condition of the latter'smaking reparation, or on receipt of a reward or 
bribe not to prosecute (Black's Law Dictionary). 
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Civil Remedies and Public Compensation 

This relates basically to state-funded compensation schemes and other 

victim-related programs. Victim compensation laws often include subrogation 

clauses that substitute to varying degrees the Y'ights that victims have to 

secure damages against offenders fo.r the state paying compensation awards. 31 

Pre-trial Restitution 

Here restitution is authorized as a condition of pre-trial diversion. 32 

For example, the Victim Services Agency in New York City has a unit that 

provides restitution and mediation services. If the District Attorney believes 

that a case is suitable for either, the case is referred to the Victim Services 

Agency. Restitution, in this form, is included as a condition of an adjournment 

in contemplation of dismissal. Some states require a prosecutor to c.onsider 

restitution in determining whether diversion of a defendant is in the interest 

of j usti ce and of benefi t to the defendant and the communi ty. 33 A New Jersey 

statute requires prosecutors and program directo!"~ to consider the needs and 

interests of the victim in making a decision to divert a defendant. 34 Closely 

related are laws allowing a defendant to avoid a conviction record in return for 
the payment of restitution. 

Restitution at Sentencing 

Post-conviction alternatives available to sentencing judges are quite 

varied and the restitution sanction exists under a Wide variety of statutory 

options. Restitution as a condition of probation has had a preferred status in 

legislative enactments, being more frequently available here than in any other 

dispositional context. 35 It is often includerl in a general list of conditions 

which a judge may,36 shall,37 or must 38 consider in probation or conditional 

discharge orders. More recently, a few states have enacted statutes requiring a 
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judge to make restitution a part of most ~robation decisions. For example, an 
Arizona statute prescribes ::hat if a court imposes probation, it shall require 
restitution after consideration of the victim's loss and the defendant's 
economic circumstances. 39 Iowa also has a similar law that requires the 
defendant and the probation officer to prepare a restitution plan. 40 The 
possibility.of discrimination exists in the application of such statutes in that 
preferential treatment for offenders with substantial financial resources may 
result. This was recognized and specifically referred to in a Maine staj:IJte as 
not being the intention of the legislature in enacting its probation laws. 41 

Recently, there has been legislation in connection with restitution to the 
state, often involving attempts to recover monies paid out under state-funded 
compensation pr0gr~m~. As an alternative to civil subrogation provisions, many 
states allow victim compensation awards to be recovered from defendants through 
the cri mi na 1 sentenci ng proces s. One way of do i ng th is is to dec 1 are the 
victim's award to be a "debt" owed by the defendant to the state, the amount of 
the award being recoverable as a condition of probation. 42 

This process is to be distinguished from laws, such as those in California, 
where a defendant must pay a fixed fine or a fine commensurate with the probable 
impact on the victim involved. 
vi ctim compensation fund. 43 

The funds collected are allocated to the state's 
In addition to being ordered as a condition of 

probation, restitution is sometimes 
sentence44 or conditional discharge. 45 

used as a condition of a suspended 

Legislative authority also exists in some jurisdictions for courts to re
quire restitution as part of an active sentenc,~.46 When used as a part of a 
sentence, as opposed to when used as a condition of probation or suspended sen
tence, restitution has several important distinguishing characteristics. First, 
in the event of a default in payment, a contempt proceeding would be the appro
priate remedy. If the restitution order were a condition of probation, revoca
tion of probation and imposition of an incarcerative sentence would be the 

-15-

I 

I) 

Ij 

I 

possible disposHion. Secondly, restitution has been upheld without explicit 
statutory authority as part of a court's general probation powers,47 but it has 
been held repeatedly that a sentence of restitution is impermissible absent such 
explicit statutory authority.48 The idea that restitution in a probation 
context is primarily a rehabilitative tool rather than punishment is the 
rationale advanced to support its use without explicit statutory authorization. 
Similar reasoning has also been relied upon to eliminate many due process 
"technicalities" when imposing restitution as a condition of probation. 

Restitution may be used in sentencing proceedings as a mitigating factor,49 
although it does not exonerate criminal liability.50 There are statutory provi
sions that specifically allow restitution payment to be considered as a 
mitigating ractor in determining punishment. 51 In some instances, restitution 
is specifically authorized as a factor to be considered in fixing minimum prison 
terms. 52 

Finally, restitution may also be imposed as a condition of parole, although 
its use is not nearly as common as with probation sentences. For examp 1 e, New 
Mexico criminal law provides that, under certain sentencing options, the court 
shall require as a condition of probation or parole the preparation of a plan of 
restitution that includes the specific amount of restitution to be made to each 
victim and a schedule of payments. 53 In New York State, restitution was statu
torily allowed as a condition of parole prior to the repeal of Section 215 of 
the Correction Law. 54 

Restitution and Incarceration 

Statutory provisions and case law concerning restitution in conjunction 
with incarceration are fairly 'uncommon. Judges often consider restitution and 
incarceration as mutually exclusive alternatives. 55 More recently, however, 
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this presumed incomp-atibilHy has been questioned. For example, Chesney, Hudson 

and McLagen,56 in their review of restitution programs, observed that: 

Th~ failure to.make restitution programs part of the prison program is a 
ma~or shortcomlng of ~hese programs. The idea that inmates could work in 
~rlson at comp~rable Jobs and payment to the free world is an old idea and 
lts a~vocates lnclude Norval Morris, David Fogel, and others. The notion 
that lnmates.could make restitution from such earnings has been endorsed by 
a host o! wrl~ers. But ~e were unable to identify one prison in the 
country ln WhlCh t~e notlon has be~n put into practice. Various state and 
fede:a~ law~ restr~ct.the sale of lnmate produced goods within state and 
p~oh~b~t shlpme~t ln lnters~ate commerce; such laws seriously reduce the 
Ylablllty of.prls~n enterprlses. What we need is a new commitment to the 
ldea that pr'lson lnmates should be gainfully employed in work situations 
comparable t~ th~ free ~orld, new legislation removing the legal barriers, 
an~ the c

7
ultlvatlon of lndustrial projects suitable to work environments in 

prlson. 5 

. In response to this type of criticism, several states have passed laws 

granting extensive authority to pursue restitution through correctional indus

tries,58 or to establish specialized "restitution industries,"59 "restitution 

programs,"60 and "restitution centers. 1161 Even withi n traditi ona 1 correcti ona 1 

settings, there often exists specific statutory authorization for restitution to 

be paid from regular prison-labor income,62 work release,63 community correc

~ions64 and parole earnings. 65 New York State has no statutory provisions spe

cifically creating restitution-oriented prison industries but does, under a 

recent amendment to the Penal Law, allow judges lito require a defendant to make 

restitution ••• " in addition to any other authorized disposition66 • This rela

tively new provision greatly expands the potential for the increased use of 

restitution as an additional sanction when offenders are sentenced to prison 

terms. In the past, restitution in New York State was basically limited to 

cases involving probation or conditional discharge. 
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Scope and Legal Limitations 

Various substantive and procedural issues affect the extent to which resti

tution is available as a legal sanction. Such considerations vary in the degree 

to which they constrain a particular juri sdiction' s statutory and case law. 

Some of these issues are addressed below, with a particular focus on how they 

relate to the New York State approach to restitution. 

Legally Eligible Recipents 

The issue here is who may legally be recipients of restitution. Specifi

ca lly, there is often a question of whether a defendant should be requi red to 

make payment directly to insurance companies or some other third party. The 

general lack of definitional precision regarding this issue is typified in New 

York's Penal Law Section 65.10 (2)(g),67 in which conditions of probation and of 

conditional discharge are detailed. This section of the law provides for resti

tution or reparation without any reference to whom this remedy may be available. 

For example, a New York county court judge in discussing who was the eligible 

recipient in a restituion order, stated that "aggrieved party" refers only to 

lithe party whose rights, personal or property, were invaded by the defendant as 

a result of which criminal proceedings were successfully concluded. u68 In one 

particular case, the court held that because of this, an insurer of a bank and 
the bank itself (having repaid funds the defendant deposited after embezzling 

them) were not aggrieved parties, but, rather, that the union from which the 

funds were embezzled was entitled to the restitution. 

Offense Limitations 

The question arises as to whether restitution is limited to crimes for 

whi ch the defendant is convi cted, or whether the statutory 1 anguage is broad 

enough to encompass offenses disposed of through plea-bargaining or other non

adjudicatory dispositions. Under New York Penal Law Section 65.10 (2)(g) the 
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court may, as a condition of probation or of conditional discharge, require a 

defendant to make restitution or reparation for "his offense." This has been 

interpreted rather narrowly in a number of New York cases,69 with the court 

deciding that the words "his offense" refer only to the offense for which a 

defendant is on trial before the court. 70 This rather restrictive court inter

pretation has been greatly expanded by recently enacted legislation. Under New 

York Penal Law Section 60.27(4), the term "offense" is defined to include lithe 

offense for which defendant was convicted, as well as any other offense that is 

part of the same criminal transaction or that is contained in any other accus

atory instrument disposed of by any plea of guilty by the defendant to an of

fense." 7l The extent to whi ch New York courts will use thi s broad mandate is yet 

to be determined and the statutory language leaves it unclear as to whether it 

is required that the "offense" even be charged in the accusatory instrument. 72 

Recoverable Losses 

Consideration must be given to the scope of the restitution sanction, and 

to the type and extent of the recoverable loss. In terms of a court's ability 

to redress a victim's injuries, limitations placed on recoverable losses in 

criminal courts most clearly distinguishes them from civil courts. For example, 

under Article 60 of the New York Penal Law, a restriction exists in Section 

60.27(5) which provides that "... the amount of restitution or reparation 

required by the court shall not exceed five thousand dollars in the case of a 

conviction for a felony, or one thousand dollars in the case of a conviction for 

any offense other than a felony."73 These monetary restrictions obviously limit 

potential recoverable losses in that damages or losses could exceed the limits 

set forth. In probation cases, restitution or reparation is imposed as a con

dition "relating to conduct and rehabilitation."74 When rehabiliation is a 

substantial consideration in the imposition of a restitution order, the loss or 

damage determination becomes secondary. In addition, under New York's probation 

laws, restitution is allowed as a condition to cover loss or damage caused by 

the offense with no further explanation or guidanceJ5 A particular court's 
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interpretation of this language and what it encompasses may be a limiting factor 
in its determination of recoverable losses. 

The restitution laws of many states restrict recoverable losses to "actual" 

damages or "economic" losses and, therefore, exclude recovery for pain, suf

fering, mental anguish, inconvenience, and other non out-of-pocket type 

losses. 76 New York laws do not specifically refer to the types of damages re

coverable in a criminal action but, because of the fixed dollar restrictions and 

the consideration of rehabilitation as a factor in making a restitution deter

mination, recovery often will not approach the remedy available in a civil 
action. 

Conflicting Issues 

The actual amount of restitution imposed may be less than the loss incurred 

because of a defendant's 1 i mited abil ity to payor out of a desi re to achi eve 

more traditional sentencing aims. For example, the sentencing objectives of 

incapacitation, retribution, or deterrence may lead to a decision to incarcerate 

a defendant, thereby functionally excluding the possibility of restitution. New 

York Penal Law Section 65.lO(2)(g)7'7 defines the parameters of a restitution 

condition by stating that the amount must be fi xed in terms of what the defen

dant " ••• can afford to pay ••• " This limitation has been reinforced in various 

cases decided in New York State. 78 Although restitution may be ordered in con

junction with a prison sentence under Penal Law Section 60.27,79 the lack of 

meaningful opportunities for offen1ers to earn ~dequate wages while incarcerated 

diminishes the possibility of fulfilling such an order. Unde~ these circum

stances it is unlikely that judges will consider ordering restitution, as the 
means for fulfilling the order do not exist. 
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Procedural Safeguards and Regularity Involved in Restitution Orders 

These issues relate to authority of courts to delegate responsibility for 
certain aspects of restitution decision making and the offender's rights in such 
circumstances. New York statutes require the court to fix the amount to be 
paid, the manner of performance, and specifi cally state the date when resti tu
tion is to be paid in full. 80 These aspects are, thus, nondelegable; the re
sponsibility remains with the sentencing judge. 81 Subdivisions two and three of 
Pena 1 Law Secti on 60.27 state: ••• lithe court must mak e a fi ndi ng as to the 
fruits of the offense or the loss or damage caused by the offense. If the 
record does not contai n suffi ci ent evi dence to support such fi ndi I1g or upon 
request by the defendant, the court must conduct a hearing upon the issue ••• "82 

Thus, a question remains as to whether these hearing requirements apply equally 
to restitution or reparation under Penal Law Section 65.10(2)(g) when restitu
tion is ordered as a condition of probation or conditional discharge. However, 
the 1 anguage of subdi vi si on two, "wherever the court requi r,=s resti tuti on or 
reparation to be made," seems to indicate that this fact finding/hearing 
requirement and procedure applies across the board. 83 

The scope of procedural protections that need be afforded defendants with 
respect to orders of restituti on is uncertai n. Generally, a verdi ct of gui lty 
in criminal court does not include a precise determination of the amount of loss 
or injury associated with the conviction crime; this is usually unnecessary to a 
finding of guilt. The restitution order is most often imposed at the sentencing 
stage of the trial process. As a rule, imposing restitution need not be as 
formal as, nor in compliance with, all the due process standards associated with 
a civil liability action on the same fact situation. 84 ~t has been held that to 
withstand constitutional attack in a criminal setting only a summary procedural 
pattern is required. This may be analogous to a presentence investigation. 85 

The fact finding/hearing provisions in the New York State statutes would seem to 
satisfy minimal procedural due process requirements. The United States Supreme 
Court has stated that a IIfundamental requirement of Jue process is the opportun-
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ity to be heard... It is an opportunity which must be granted at a meaningful 
time and in a meaningful manner."86 Without the formal procedural protections 
of a civil trial, the sentencing phase of the criminal trial may be too inher
ently coercive to be "a meaningful time" for a defendant to strongly object to 
restitution when to do so may seem to jeopardize one l s chances for probation. 
The possibility of incarceration if one "makes troub1e" at the time of senten
cing may have a negative effect on the willingness of a defendant lito be heard" 
on the question of a restitution requirement. 87 New York's formal fact find
ing/hearing provisions should diminish any successful procedural due process 
cha11enges to restitution ~ecision making. 

Enforcement Provisions 

In general, there are few provisions in both existing legislation and 
judicial case law for the collection and disbursement of restitution orders. In 
addition, there is 1 itt1 e guidance for the enforcement acti ons when such orders 
are not fulfilled. Questions arise regal-ding issues such as whether certain 
types of victims have priority, whether multiple victims should be paid in equal 
periodic amounts or in amounts prorated according to individual losses incurred, 
and what procedures should be follm1ed when restitution requirements are not 
met. Often, the response to such questions is left to the discretion of admini
strative officials in th'e courts, to individual probation officers, or to the 

staff of restitution programs. B8 

Section 420.10 of the Criminal Procedure Law89 provides that when a court 
orders restitution or reparation, it must: designate the official to whom pay
ment is to be remitted; direct that notice be give~ to a person(s) to whom it is 
to be remitted; determine the amount to be paid; and, specify whether payment is 
to be made in a lUfllJ sum or in installments. Chapter 965 of the Laws of 1984 
added a new subdivision to Section 420.10 of the Criminal Procedure Law to 
forma 1 i ze admi ni steri ng the restituti on process. Under the new statute, the 
chief elected official in each county and New York City has designated an agency 
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to collect restitution and to enforce restitution orders. This pr'ovision should 
improve the process and enhance services to victims. 

The enforcement of restitution orders raises some difficult issues. If a 
defendant is not incarcerated and willfully fails to pay, the court may direct 
that the defendant be ~mprisoned until the restitution or reparation is satis
fied. However, the court must specify the maximum period of imprisonment: The 
term of confinement cannot exceed one year for a felony, one-third the maximum 
authorized term of imprisonment for misdemeanor, or fifteen days for a viola
tion. If a sentence of imprisonment is imposed in addition to restitution or 
reparation, the aggregate of the periods indicated above and the term of the 
sentence may not exceed the maximum authorized term of imprisonment. 90 

A defencta.nt who is unable to pay the restitution or reparation imposed may 
at any time apply to the court for resentence. If the court is satisfied that a 
defendant is unable to pay, it must: adjust the terms of payment; lower the 
amount of the •.• restitution or reparation; where the sentence consists of pro
bation gr imprisonment and .•• restitution or reparation, revoke the portion of 
the sentence imposed and resentence the defendant. Upon each resentence, the 
court may impose any sentence it originally could have imposed, except that the 
amount of any ••• restitution or reparation imposed may not be in excess of the 
amount the defendant is able to pay.9l Where a defendant seeks relief or resen
tence with respect to a restitution or reparation sentence, all persons origin
ally entitled to notice must be renoticed with an opportunity to be heard, par
ticularly the recipients of the restitution or reparation. 92 

Restitution or reparation orders may also be enforced through civil pro
ceedings. Section 420.10 (5) provides that, "(e)ven though the defendant was 
imprisoned for failure to pay •.• restitution or reparation, or has served the 
period of imprisonment ••• restitution or reparation may be collected in the same 
manner as a judgment in a civil action. The district attorney may, in his 

.. -. 
+ 

" 
". , 

-23-

.'~"."':;~"":-" 

I 

~ r\ 
U 

I 

I 
1 

j 

I 
I 

discretion, and ~ust, upon order of the court, institute proceedings to collect 
such ••• restitution or reparation. 1I93 

By analogy, questions concerning the collection of fines raise potential 
cionstitutional issues in the enforcement of restitution orders. The United 
States Supreme Court in Tate v. Short94 stated that lithe Equal Protection Clause 
of the Fourteenth Amendment to the Constitution prohibits the State from im
posing a fine and then automatically converting it into a jail term solely 
because the defendant is indigent and cannot forthwith pay the fine in full." 95 

The automatic conversion of a restitution order into a jail term may face a 
similaY' constitutional attack on due process grounds. These challenges are 
attenuated by the due process protections of notice and a hearing contained in 
the New York statutes. In addition, the provisions relating to modifying resti
tution orders based on an inability to pay would seem to provide the defendant 
with adequate constitutional protection. 

A fairly recent response to a defent/antls nonpayment or inability to pay 
restitution has been the conversion of non-incarcerative restitution orders into 
hours of unpaid community service. 96 This practice may result in a situtation 
in which offenders who can afford to pay buy themselves out of a work assign
ment, while those without financial resources must submit to the service penalty 
or be incarcerated. 97 This raises the possibility of a potential violation of 
the Equal Protect ion Cl ause. The United States Supreme Court in Wi 11 i ams v. 
I11inois98 held that lithe Equal Protection Clause of the Fourteenth Amendment 
requires that the statutory ceiling placed on imprisonment for any substantive 
offense be the same for all defendants irrespective of their economic status."99 

Thus, it might be argued that automatic conversion of fines or restitution into 
community servi ce for i ndi gent offenders unconstituti ona lly rai ses the ceil i ng 
of punishment for those offenders when the penalty for those who are financially 
solvent is limited to payment. lOO The valid interest of the State in enforcing 
fines, restitution and/or community service orders may very well attenuate the 
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Equal Protection argument. A determination as to the constitutionality of such 

practices will have to await future court decisions. 
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RESTITUTION IN NEW YORK STATE 

It may seem surprising, considering the revival of interest in the use of 
restitution, that this sanction is used infrequently in both the juvenile and 
adult courts in New York State as compared with its more extensive and success
fu 1 use in other states .101 For example, in 1978 fewer than 4 percent of the 
j uvenil es arrested in New York for property offenses pai d restitut i on through 
the Family Court. In New York City, restitution was ordered for only 4 percent 
of the juveniles arrested for property offenses. These figures suggest that 
restitution could be more .extensively used, which could, in turn, enhance bene
fits to victims. 102 

During the 1980 legislative session, a major inroad was made in the avail
ability of the restitution sanction. A new section was added to the Penal Law 
that authorizes a sentencing judge "to require a defendant to make restitution 
of the fruits of his offense or reparation for the loss or damage caused there
by", in addition to any other disposition authorized under Article 60 of the 
Penal Law. Prior to the passage G£ this legislation, a judge could not sentence 
a defendant to a term of imprisonment in excess of sixty days and also require 
restitution. This situation was due to the fact that restitution could only be 
used as a condition of probation or conditional discharge, and such dispositions 
could only be ordered if the defendant was sentenced to a term of imprisonment 
of sixty days or less. The new law permits the imposition of restitution as a 
sanction in cases where judges have discretion in determining the type of sen-
tence. 

Another change resulting from this legislation was a redefinition of the 
term "offense," which was modified to include," ••• the offense for which a defen
dant was convicted, as well as any other offense that is part of the same crim-
inal transaction or that is contained in any other accusatory instrument dis
posed of by any plea of gui lty by the defendant to any offense." Although thi s 
language is somewhat ambiguous, it does expand the potential number and scope of 
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victims who can benefit by the, restitution order. The practices of plea bar
gaining, combined with the prior limitation on restitution being tied to the 
conviction offense,103 led to restitution orders that could not possibly 
compensate all of the defendant1s victims fully. The new subdivision should 
help alleviate this problem by expanding both the scope of authorized restitu
tion and the number of victims eligible to receive restitution benefits. 

The 1980 legislation did, however, contain restrictions in terms of the 
total amount of restitution or reparation the court may require. Specifically, 
the amount required by the court was not to exceed five thousand dollars in the 
case of a conviction for a felony, or one thousand dollars in the case of con
viction for any other offense. 

During the 1983 legislative session in New York State a few changes in the 
existing restitution provisions were passed and signed into law. For example, 
Section 60.27 of the Penal Law was amended to allow the court in its discretion 
to impose restitution or reparation in excess of the amount established in 1980. 
As a result of this amendment, the amount of restitution which can now be order
ed may include the return of the victim1s property, including money or its 
equivalent value, as well as reimbursement for medical expenses incurred by the 
victim prior to sentencing as a result of the offense committed by the 
defendant. 

An additional change enacted during the 1983 session was a formal declara
tion, codified in Chapter 397 of the Session Laws, that it shall be the policy 
of this State to encourage the use of restitution when a defendant is reasonably 
able to do so. The new provisions of Chapter 397 provide an affirmative stance 
regarding the imposition of restitution orders. Upon notification by a victim 
that he/she seeks restitution, the District Attorney must advi se the court at 
the time of sentencing of the victim1s interests, the amount of restitution 
being sought, and the extent of injury, economic loss or damage to the victim. 
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In addition to this new legislation, the courts in New York State under 
Penal Law Section 65.10 have had, and continue to have, the authority to order 
restitution as a condition of probation or conditional di scharge. The section 
provides that, II when imposing a sentence of probation or of conditional di s
charge, the court may, as a condition of the sentence, require that the defen
dant: Make restitution of the fruits of his offense or make reparation, in an 
amount he can afford to pay, for the loss or damage caused thereby ••• (T)he court 
shall fix the amount thereof, the manner of performance, (and) specifically 
state the date restitution is to be paid in full prior to the expiration of the 
sentence of probation ... 1I104 Under Penal Law Section 65.10(h) the court may 
also require as a condition of probation the performance of services for a pro-

. fit or not-for-profit corporation, association, institution or agency,l05 Thi s 
condition may also be imposed upon conviction of a misdemeanor or violation and 
where the defendant has consented to the amount and conditions of such service. 

Under the Family Court Act Section 755 through 759, restitution or services 
to be performed for the public good may be ordered as an adjunct to or condition 
of probation, suspended judgment, or placement for juvenile offenders aged ten 
to sixteen. 106 The maximum amount of restitution which can be ordered was in
creased in 1976 from five hundred dollars to one thousand dollars, a,nd must be 
paid from the juvenile1s own funds. In conjunction with orders of p1acement~ 

the court can only recommend restitution. In all situations, the court is free 
to require services for the public good in coniunction with, or as a condition 
of, any of its orders. 

Although laws exist in New York State authorizing the use of the restitu
tion sanction, the actual dollar amount collected and forwarded to victims has 
not been very large. A major problem with expanding existing restitution pro
grams and encouraging the implementation of others is obtaining the cooperation 
of the justice system officials, particularly judges. Educational campaigns may 
be the key to winning judicial support. Arguments for increasing the use of 
restitution that may be persuasive to judges include the following: restitution 
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offers valuable aid to innocent victims; restitution helps in the rehabilitation 
of offenders; restitution offers a useful addition to a judge's option of sanc
tions; restitution with increased victim input can provide judges with informa
tion that can improve the quality of their decisions; and finally, restitution 
can aid in the reduction of court caseloads through pre-trial diversion. 

Until recently, in New York State central i zed records were only kept for 
those restitution collections that were channeled through probation departments. 
Record keepi ng was i nconsi stant and lacked uniformity. However, Chapter 965 of 
the Laws of 1984 added a new subdivision to Section 420.10 of the Criminal 
Procedure Law in order to formalize administering of the restitution process. 
According to the provisions of this new law, restitution is administered by 
designated agencies (local probation departments, with the exception of New York 
City, where the Office of the Criminal Justice Coordinator has been designated). 
The Division of Criminal Justice Services is now the central repository for res-. 
titution data received from the State Divi sion of Probation and New York City 
and is responsible for reporting the data as requested. As stated in the legis
lation~ this newly implemented data collection and reporting system is intended 
to promote the use of restitution and encourage its enforcement. 

The New York State Division of Probation reports its restitution collec
tions in their Annual Report Statistical Supplements. 107 On a statewide basis, 
these probation reports show that between 1959 and 1979, restitution collections 
increased from $572,505 to $1,693,773. During the period from 1959 to 1970, 
restitution collections statewide increased only 21.6 percent, but from 1970 to 
1979 they increased by over 114 percent. Since probation department statistics 
do not include the actual number of offenders statewide paying restitution, it 
is not possible to determine whether the overall increase in collection is 
attributable to a rise in the number of restitution orders or whether the orders 
themselves have become larger. It is likely that this increase is indicative of 
a combination of these two factors. Restitution collections in 1979 were up 
over 16 percent from the 1978 figures, while the collections for 1982, totaling 
$3,462,861 were 27 percent more than those for 1980 (2,724,070), suggesting a 
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continuing trend toward increased usage of the restitutive sanction in New York 
State. 

Local courts handling less serious offenses are increasingly using commun
ity service as a form of restitution. The amount of savings in local funds and 
the benefits whi ch accrue from these servi ces to the community are not easi ly 
converted into actual dollar figures. 

Although New York has shown large percentage increases in restitution mon
ies collected, the total do'ilar figures have remained small. For example, North 
Carolina, with a much smaller offender population, collected over four million 
dollars in restitution in 1980.108 In that same year, through its probation 
departments, New York State collected only $2,724,070 in reported restitution 
payments. 109 
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