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1. BacrgroUND

On June 21, 1983, a large delegation of black community leaders
traveled to Washington, D.C. for an emergency meeting with Con-
gressman John Conyers, Jr., chairman of of the Criminal Justice Sub-
committee of the House J udiciary Committee, U.S. House of Repre-
sentatives. Their concern was great and it was serious. A series of ques-
tionable arrests and allegations of police beatings of arrestees, includ-
Ing those of a young black minister, had pushed tension levels between
the black community and the New York City Police Department to
a new high. Efforts to deal with the problem locally had been unsuc-
cessful; doubts expressed by Mayor Edward Koch as to the existence
of a problem had enraged crowds gathered at a May rally against
police brutality.

After exhaustive consideration of possible alternatives, the com-
munity leaders had concluded that federal intervention was the only
thing that was likely to turn the tide of dissension in New York away
from rioting and other forms of civil unrest. Their purpose in travel-
Ing to Washington was to present a personal appeal to Representative
Conyers, asking that congressional hearings be held in New York,
Their hope was that a public airing of concerns would, at least, dif-
fuse the ticking bomb of racial tension in the city and possibly would
lead to constructive talks between community leaders and city officials.

By early afternoon, most of those concerned had gathered in Rep-
resentative Conyers’ private office. Rev. Calvin Butts, executive min-
ister of Abyssinian Baptist Church in Harlem, was there as were
Jacques Maurice and Hilda Hubbard, chairman of the Grand Council
of Guardians (New York black police officers’ organization) and na-
tional delegate of the National Black Police Association, respectively.
Rev. Adolph Roberts, pastor of Mt. Calvary Baptist Church in
Harlem, was present, as was Andrew Brown. Attorney C. Vernon
Mason had come, as had Jim Anderson (co-chair of the Police Brutal-
ity Investigating Unit of the Black United Front) and Rev. Lawrence
Dixon (Bright Temple A.M.E. Church in the Bronx), Father Law-
rence Lucas (Resurrection Roman Catholic Church in Harlem),
Brother Tommy Stanfield, Rev. Sharon Williams, Rev. Mildred
Shulter, and Issac Thompson were also present.

Members of Congress were prepared to listen to the concerns of
the visiting New Yorkers. Congressman Conyers was present along
with several members of his staff. Representative Charles Rangel
(16th District-New York) was also present and Bill Lynch, legisla-
tive assistant to Representative Major Owens (12th District-Brook-
lyn) was in attendance. As the meeting began, Peter W. Rodino, Jr.,
chairman of the House Judiciary Committee, joined the gathering.

The New Yorkers, with Reverend Butts acting as spokesperson,
related alarmine concerns. Mutual respect between people in the min-
ority community and the New York Police Department was on a sharp
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decline, Reverend Butts claimed. Questionable arrests by police, use
of racial epithets and unwarranted use of physical force were becom-
ing the norm. Anyone and everyone seemed to be a likely target for
police insensitivity and misconduct, including one of the owners of
Harlem’s best-known restaurant while responding to a report of a fire
in the restaurant, and a young minister while out for an evening with
friends. “The only criterion for police harassment,” Reverend Butts
concluded, “seems just to be black.”

Black police organization representatives together with the Black
United Front (BUF) presented an equally disturbing picture of life
for blacks on the police force. Stories were related of black officers
working plainclothes being subjected to racial epithets and attacks
by white uniformed officers before, and even after identifying them-
selves as police. A list was shared of black plainclothes officers killed
in the line of duty by white officers who mistook them for law-breakers.
Ugly confrontations between the black police organizations and the
Policeman’s Benevolent Association (integrated but white-controlled)
were related. “We can’t help the black community,” the officers stated,
“because we are still hard-pressed to help ourselves.”

The problems related captured the attention and concern of the
Members and staff present. They were convinced not only that there
was a need to go into New York and hold hearings but also that that
need was great. Judiciary Committee Chairman Peter Rodino lent
Justice Subcommittee Chairman Conyers his full support, suggesting
the Subcommittee hold as many hearings as would be necessary.

I1. Prior SUBCOMMITTEE EXAMINATIONS OF THE PROBLEMS OF POLICE
MiscoNpUCT

Some types of police misconduct violate 18 U.S.C. § 242, which
relates back to 1866. That section makes it a crime for persons
acting “under color of law” (including police officers) to willfully (1)
deprive any person of a right, privilege or immunity protected by
the Constitution or laws of the United States or (2) subject any per-
son to a different punishment, pain or penalty on account of that per-
son’s color. A police officer, then, cannot punish a person accused of
being involved 1n a crime with a beating or with death (thereby depriv-
ing that person of their right to due process of law). The civil equiva-
lent of section 242 is 42 U.S.C. § 1983, which makes any person who,
under color of law, deprives another party of rights, privileges, or
immunities secured by the Constitution and laws liable to the injured
party. Section 1983 creates a basis for lawsuits for monetary damages.

The drafting and enforcement of civil rights statutes are concerns
of the House Judiciary Committee. More specifically, since the exam-
ination of the criminal civil rights statutes as a part of comprehen-
sive criminal code revision efforts begun during the 96th Congress, the
enforcement and effectiveness of section 242 has been the concern of,
first, the Crime Subcommittee and, more recently, the Subcommittee
on Criminal Justice.

Often, allegations of violations of section 242 are received by the
Subcommittee on Civil and Constitutional Rights which forwards
them to the Department of Justice. An FBI investigation follows only
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if allegations made in the complaint, if true, would constitute a viola-
tion of the statute.

. Occasionally, however, a unique situation is presented to the Crim-
inal Justice Subcommittee, one in which more than one incident of
police misconduct is alleged, community tensions appear to be rising
and an on-site airing of the concerns seems to be in order. Such was
the case in Los Angeles in the spring of 1980. Shortly before that time
Eulia Love, a black woman armed with a butcher knife, had been
shot and killed by police called to her home to settle a dispute in-
volving a utility bill. Reaction to the Love incident was coupled with
rising concern among blacks and Hispanics about I.os Angeles Police
Department officers’ use of the “choke hold” as a means of restraining
people heing placed under arrest. Several persons, mostly blacks or
Latinos, had died while being restrained with the choke hold.

Two days of hearings on police use of deadly force were held in
Los Angeles. Testimony was received from the Los Angeles Police
Department and other citv and state officials; from the Community
Relations Service of the U.S. Department of Justice and the U.S.
Commission on Civil Rights. Also testifving were organizations rep-
resentatives of the Los Angeles community, experts on the subject of
the use of deadly force by police and the Berkeley Police Review
Commission.t

Issues surrounding police use of deadly force were again before the
Judiciary Committee in 1981, when the Criminal Justice Subcommittee
held hearings on racially motivated violence. Among those testifying
was social scientist, Dr. Kenneth B. Cllark, who appeared to present
the latest findings on the relationship between race and police violence.?

In late December 1982. a voung black man. Neville Johnson. was shot
and killed by police in a video game arcade in Miami, Florida’s pre-
dominantly black Overtown community. The officer was Hispanic.
Onlookers were outraged and frightened by the shooting; civil dis-
turbances erupted from that location with reactions spreading through
the community. Three davs of violence and civil unrest followed. Mi-
amians contacting the Subcommittee were auick to point out that the
Johnson shooting was just one in a series of “questionable” shootings
and, indeed, a number of police shootings (and more unrest) followed
tha Johnson incident.

The Criminal Justice Subcommittee began monitoring the situation
in Miami in January 1983, and on June 16th of that vear, a hearing
was held in Washington, D.C., on the use of deadly force by police.
Included among the witnesses testifving at the hearing were Miami’s
city manager and the president of the Miami chapter of the Southern
Christian Leadership Conference.

ITI. Tue NeEw Yorx Hrearinas

~ The House Judiciary Subcommittee on Criminal Justice inquiry
into allegations of police misconduct in New York City began on Sep-
tember 19, 1983, in the 369th Division Armory in Harlem. The Armory

1Police and the TTse of Deadlv Force: Hearings Bevore the Snheommittee on Crime of
the House Committee on the Mmdiciarv, 96th Cong.. 2d Sess. (March 21 and 22, 1980).

3Raclally Motivated Violenece: Hearines Before the Suheomm. on Criminal JTrestice of
the Hovse Comm. on the Jndiclarv, 97th Cong,, 1st Sess. 14-17 (March 4, June 3, November
12, 1081) (statement of Dr. Kenneth B, Clark).
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was chosen because of its accessibility and its size (capacity: 2500).
Built-in seating in three balconies around the hall accommocdated the
crowd, which numbered around 700, laving the floor free for the Sub-
committee members, witnesses and media personnel. Because the Sub-
committee anticipated that many spectators would come to the hearing
hoping to find an ear for their complaints, representatives of the vari-
ous New York groups concerned with police misconduct staffed a table
in the lobby to which those attending could bring their allegations of
mistreatment at the hands of the police.

The opening witness, New York Mavor Edward Koch, declined to
attend, terming the Armory an inappropriate setting, His invitation to
testify was extended to the second hearing, which was still in the plan-
ning stage at that time. “

Between 10:40 a.m. and 5:30 p.m. on September 19th, the Subcom-
mittee on Criminal Justice received testimony alleging police miscon-
dnet from nine organizations, a New York State Assemblyman, an
attorney, a law professor and 15 persons who claimed to have been vie-
tims of police misconduct. Order was maintained throughout the long
day with the help of plainclothes black police officers, members of the
Grand Council of Guardians. The crowd was decorous and very at-
tentive, becoming vigorously outspoken at only one point—when the
Rev. Jesse Jackson, just back from Europe and on his way to Chicago,
stopped in to listen to some of the testimony.

At the completion of the September hearing, the need for a second
hearing was apparent: many individuals and groups had yet to have
an opportunity to testify, including Mayor Koch and other city offi-
cials whose testimony was very necessary to a complete hearing record.

Less than one month after the September hearing, New York Police
Commissioner Robert J. McGuire announced he was resigning his post,
effective December 31, 1983. Then, on November 7th, Mayor Koch
announced that McGuire would be replaced by Beniamin Ward, then
City Correction Commissioner, 32-year veteran of the New York City
law enforcement establishment, and a black man. He would become,
in a heavily-attended swearing-in ceremony on January 5th of 1984,
New York City’s first black commissioner of police.

Also in October 1983, all of the September testimony of alleged vie-
tims of police misconduct was responded to in a 90-page item issued
by the New York Police Department and entitled, “Report on Clases
Submitted During Congressional Hearings on Alleged Police Brutal-
ity”. The report was sent to Chairman Conyers two weeks after its
release.

The second Subcomumittee hearing was held on November 28, 1983,
in the United States Fastern District Courtroom at Cadman Plaza in
Brooklyn. Between 9:40 a.m. and 5:45 p.m., testimony was received
from New York Mayor Edward Koch and Police Commissioner
Robert McGuire along with other city officials, plus representatives of
nine organizations, nine alleged victims, three law school professors
and others.

In March 1984, the Police Department released a second report which
responded to the claims made by victims in the November hearings. An
interesting compilation of statistical and other information, the second
report was sent to the Subcommittee chairman as it was released.

b)

A, THE ORGANIZATIONS

The numerous organizations testifying before the Subcommittee
were, for the most part, in agreement in their assessments of minority
community-police relations and their concerns about problems with-
in the police department.

Many groups claimed that there is a widely-known bias, based
largely on race, within the NYPD and between the Department and
many segments of the community. As evidence of the in-house bias
groups point, first, to the wide disparity between black representation
in the community at large and their numbers on the police force.
Blacks compose 24 percent® of the population in the city of New
York but only 11 percent of the police force. In 1976, the Grand Coun-
cil of Guardians brought suit against the NYPD alleging racial bias
in the entrance examinations. The lawsuit was unsuccessful, but the
City did agree in 1978 to an aflirmative action plan under which at
least one-third of each class hired would be comyposed of blacks and
Hispanics.*

Despite the affirmative action plan and its accompanying minority
recruitment drive, black representation on the police force, in par-
ticular, remains low. Officers of the Guardians point again to 1979.
The nearly 4,000 blacks who were recruited represented a percentage
of the recruits that ranked second only to whites. After screening and
processing, however, only 318 blacks were appointed ; blacks composed
the smallest percentage of the final list.’

Indeed, statistics demonstrate more progress in Hispanic hiring
than in black hiring. In 1979, 11 percent of the total NYI’D appoint-
ments were of minority officers. Of those, 31 were Hispanic (67 per-
cent) and 15 were black (83 percent). In September 1980, combined
NYPD, New York Transit and New York Housing appointments in-
cluded 665 minority officers: 194 were Hispanic (59 percent) and 185
were black (41 percent). In 1981 combined hiring (Jan/Feb/July
NYPD; December 1980 Transit and July Iousing) 789 minority of-
ficers were appointed: 440 Hispanic (56 percent) and 349 black (44
percent). In 1982, 280 more ITispanics were on the force than in 1981
and 110 more blacks. In 1983, 44 additional Hispanics were on the
force than in 1982 but the number of blacks declined by 13.°

Officers in the Guardians attribute the relatively low number of
Blacks who make it through the recruitment process, in part, to the
way in which character background checks and psychological testing
are conducted. They state that the backgrounds of New York City
blacks are investigated over much longer periods of time and more
minutely than are those of suburban whites and that the documents
of blacks are requested again and again as investigators claim to
have lost them. Applicants, Guardians elaim, have been harassed
by police personnel and have even been threatened with arrest. The
harassment is alleged to continue through the psychological testing

31980 Census (non-Ilispanic blacks only).
4 Police Misconduct: Hearings Before the Subcomm. on Criminal Justice of the Iouse
Comm. on the Judleiary, 98th Cong.,, 2d Sess. 1174 (June 16, July 18, September 19,

November 28, 1083) (statement of John Cousar [Hereinafter, Police Misconduet]). Addi-

tiuninl %nformntion on the plan was requested from the Police Department, but was not
recelveq,

5 Police Misconduct at 1174 (statement of John Cousar).
9 Police Misconduct at 1178-1179 (attachments to statement of John Cousar).
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segment. As many as 80.8 percent of black females coming before the
testing board have been found to be of “questionable mental stability®.?

Black police officers express concern at training methods. The be-
havioral sciences, cultural and sensitivity training are treated very
lightly, they claim. At the same time, in the training manual, examples
of aggression against police are typically portrayed as taking place
in black or Hispanic areas in Harlem, the Bronx, or Bedford-
Stuyvesant.

The Guardians and others cited problems between black and white
police officers as further evidence of the in-house racial bias. Instances
of white officer attacks on or shooting of black officers in plainclothes
were complained of, The Black United Front maintains a list of black
officers who were shot and killed by white officers before the use of
“color of the day” and other protective steps were taken.®

The Subcommittes received testimony that white police officers
cannot (or refuse to) tell the difference between black criminals and
black plainclothes officers. Witnesses told of white officers refusing
to acknowledge (or call in to check on) the badges of black officers,
and of white officers taking the badges of black officers and throwing
them away.®

Four police officers and one former officer came forward to allege
beatings or other abuse at the hands of white officers. The actions of
these black officers are particularly significant in that their coming
forward in this way was clearly at the risk of very negative reactions
by their white co-workers. Guardian officers have stated, also, that they
have received many other complaints from black officers which were
not pursued in the hearings.

Statements from Officer Warena Brown and Detective Francis Phil-
lips are indicative of the kinds of concerns raised : Police Officer Wa-
rena Brown testified that, while on maternity leave from the Depart-
ment, she was arrested for “Impersonating a police officer” after calling
in a report on a robbery in progress. She was roughly treated by the
arresting officer and her infant was left unattended on the street. She
was taken to the precinct to sit for four hours incommunicado, she
claims, until her eventual release,1°

Detective Francis Phillip described being beaten by a white officer
while in the midst of showing his shield and identifying himself as a
member of Manhattan Robbery Squad to another officer. The alterca-
tion eventually ended when Phillip’s partner intervened on his behalf.
When Phillip attempted to file a complaint against the officer who
assaulted him, he states, he was taken aside and told that the best way
to avoid on-the-job harassment would be to accept a simple apology.t

The testimony of the five officers, whether wholly or only partially
factual, speaks of a disturbing degree of hostility within the N YPD,
Housing police, and Transit police which would seem to be racially
based. If black and white police officers are adversaries, and we have
testimony on record which Indicates that many believe they are, claims

7 Police Misconduct at 1160 (statement of John Cousar).

8 “Color of the day" i8 a procedure whereby every officer is told, upon coming on duty,
that plain clothes police will be we:lrin{: a certain ?olor on their perzons (n bandanna or
other item) throughout that day. This helps officers identify their comrades and makes it
easier for the plain clothee officers to substantiate their clabm of being police.

? Dolice Misconduct at 1142 (testimony of Jacques Maurice).

10 Police Miscondunct at 1188 ( testimony of Warena Brown),
11 Police Misconduct at 1189 (testimony of Francis Phillip).
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by civilian minorities of inordinate aggression at the hands of white
Police officers become that much more credible, |

Che actions of the Policemen’s Benevolent Association 2 indicate
serious differences of opinion between that organization and the
Guardians. The Subcommittee members were told, and a PBA repre-
sentative verified, that the PBA was among the first to hold a press
conference and to purchase radio and television time opposing the con-
gressional hearing into allegations of police misoonduct,hYet, the
Guardians had requested that the hearing take Place. Many black offi-
cers resent PBA’s use of their dues to finance positions which most
blacks oppose.

PBA’s standing rule of defending any officer aceused of misconduct
while on duty has placed it in an awkward position in altercations be-
tween white and black police officers, Blacks claim that, in such eir-
cumstances, PBA always defends the white officer against the black.
Phil Caruso, testifying on behalf of the PBA, stormed away from the
witness table before questions relating to this potential conflict of
Interests could be posed. Those questions do, however, remain unan-
swered on the record,18 |

It should be mentioned that PBA’snegative reputation among many
blacks goes back at least to 1966 and the City’s battle over the Civilian
Comp!amt Review Board. During that year, the PRA. was at the fore-
front in donmndil}g‘ a referendum on and defeating a combined eivil-
lan-officer complaint board set up to examine allegations made by
civilians of police misconduct, Such a board had already been put into
place by Mayor John Lindsay on his own authority. During the 1966
battle, a P.B.A. spokesman vowed that the P.IB.A. would ficht g CCRB
wherever it “vaise[d] its ugly head?”, N

The Patrolmen’s” Benevolent Association wields a tremendous
amount of power, Secure in the luxury of a guaranteed budeoet it does
not hesitate to recast the issues of any dispute involvine the Depart-
ment to allege that to do things any way other than theirs would be at
the risk of a complete breakdown of a lawful society. The P.B.A. is
apparently oblivious to the concerns of g number of its members
(former N YPD Guardian President John Cousar dryly deseribes it
as “taxation without re resentation”), and appears to answer to no
one, including the United States Congress,

 Blacks are by no means the only minority group claiming racial
discrimination by police, A representative of the Puerto Rican Legal
Defense and Education Fund expressed concern over discriminat&’v
hiring and promotion, While ITispanic representation in the NYPI)
and other forces has grown at a faster pace than Black representation,
Hispanic officers compose only 8 percent of the police foree while 20
bercent of the New York City Dopulation at large is Hispanic. Little
Or no attention is paid to the ability of officers ( or‘candidates) to speak
Spanish, it was claimed, with predictably disastrous results in the His-

panic community.
ol

12 All officers are re uired to belong to the PBA, and dues to finance ti g
Egl‘:(\:}] L’(l]xitro&,tlgmﬁx;ogl l)§$igxll)tl}i‘; cl'llt;ol\;sl:.eflgx% Guardl}n{!l? have sought bhut ll?n(:}ogl})xéleﬁ?txl'g{’hggg
h ay 1e¢, r 4 " ; oI "
thgli’ ((;‘rl‘;g(l\.d\lrl}’sl gupls tgk(ltnlggzrgc(t v frﬁm theﬁ‘ g:&"z'hlegkls?‘ ould allow their members to have
ansconduct at 1233 (questlons posed by . Y
1 New York Times, February 1q4. 1968, ug Al.dc%‘l.%?p Major Owens).
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B. POLICE-COMMUNITY INTERACTION
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Instances were related in which blacks and }ihspamcs allege having
L w ; n . 2
been assaulted by the police they summoned.

(00T in-
Police-minority community problems huve been exacerbated, min-
ority leaders claim, by an unwillingness on 11.0 paq e T Tins.
leaders to meet with the various groups to (15011;‘ s mentioned
The gap between white and black perceptlons_‘,tto ]{ s ot presume
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273 (testimony of Frank Chanman).
O R G B R
17 Police Misconduct at 1289 (tes AL
1M Pollee Misennduet at 021 (foﬁfimomz 0 ' I o) ot '
3: }32{}5‘2 ?’\-\ffiins(::)ryyzx‘;ttaxttﬁ.z“)ﬂ(f??:;rth;n;f onmgoctor Soto and 496 (testimony of Herbert
Dn;;‘;]oflm Misconduet at 502 (testimony of Herbert Daughtry).
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expressed. It is not the obligation of the NYPD or the Mayor to agree
with the minority community on all matters,

1 ‘ but it is their obligation
to know something of the berceptions of the people in those communi-
ties. Had the concerns of the minority leadership in Nevw York City

been aired more freely in City Hall perhaps they would not have per-
celved a need to seek ut a national ‘orum.

Difficulties between police and the Asian
£ay communities were also described to the
be discussed in the section on victims.

-American, Hispanic and
Subcommittee. These will

€. CIVILIAN COMPLAINT REVIEW BOARD

In its 1982 Annual Report, the Civilian Com
describes itself as conscientious and eflicien
testimony received about the COR
of NYPD personnel and described on more than one occasion as an
“NYPD front”, the allegations expressed about the CCRB were
humerous and serious. In no less than seven places in the testimony,
leaders ranging from ruinisters to public interest lawyers stated that
they do not trust the CCRRB and that they cither advise against its use
or implore their advisees to proceed with caution, expecting little.

Unwillingness to go the CORB does not indicate an unwillingness
to complain. The Nationa) Gay Task Force receives many complaints
of police misconduct which are not reported to the CCRB; the Black
United Front

(BUF) also receives and processes numerous complaints
ggxﬁllgolacks and others who have not reported their allegations to the

At best, witnesses maintained, the CCRB is slow.
the complaints are often incomplete with officers being cleared of all
allegations without the investigator speaking either to the complainant
or complainant’s witnesses.? Another very serious allegation is that the
CCRB personnel, when faced with a complainant, threaten to or do
Investigate not the allegations but th

e complainant himself. Com-
plainants allege calls have been made to their job places in which in-
vestigators imply that the complainants are being investigated for

criminal conduct, Complainants also allege that CCRB personnel have

made veiled threats that inactive criminal charges against them can
be reactivated or new charges asserted if they insist upon pursuing
their complaint,

plaint Review Board
t. However, much of the
B suggested otherwise. Composed

Investigations of

+ + » [O]ne of the reasons why I don’t recommend filing
CCRB complaints unless you have to, is that I have known
instances where the assistant distriet attorney, who is on the
case at the criminal level, if there has been g CCRB com-
plaint filed, has it in his folder, knows that a CCRB com-
plaint has been filed and then feels more pressure to find the

person guilty of something in order to cover the police
action,?s

Witnesses claim support for their allegations against the CCRB
by maintaining that there is an active CCRB-prosecutor connection,

Other difficulties, more administrative than attitudinal, were men-
tioned. One is that the CORB does not cover the Housing Authority

21 Police Misconduct at 626-627 {statement of Richard Emery).
A Police Misconduct at 469-470 (testimony of Hector Soto).
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“ransit Police. Also, complainants protest being required to go
?orztgk'ltlontile precinct in %\ﬂﬂchp the assault is alleged to léa,v.e ta};deri‘
place or from which the ofiicers 1 question are dispatched, 1&1 or er
to file a complaint. It was also alleged that relatives and iglen ai: ;1evea_t
“qualify” as witnesses to an 1ncident ﬁf pillce misconduct, making 1

i ] ible to ever prove an allegation. _
Vn’f‘lﬁihglg&pgzi}ant CCRBpstatistics available to the Such}{lrrflti;ee
are those of 1982. In that year complaints filed by New YOI.}xBl? 1n(;
creased by 30 percent over 1981.** The CCRB attributes the 1I_1cirea,sf :
to the addition of 2,589 officers to the force .(thergby_mcr{aalimbdo -
ficer-community contact) and to male irritation at’being tllc etlei 0_
arrested by female officers. A decrease in the severity of tl& a fe%ae
tions was claimed by the CCRB. The civilian support sta ‘ 1(; : o
COCRB decreased 25.5 percent between 1980 and 1982. Neveilgte‘es{%
the Board states, it issued 85 peliccséllt; more notifications and letters
interested parties in 1982 thanin 1881, .
mtl%lfsitlsg %Jhe year 1982, the CCRB and its panels reviewed 3,917 cai%se.
Of those, 1,384 (35 percent) were not fully investigated because 5
complainant agreed to settle through conciliation, 1,243 (%2 perceléhe
were discontinued as withdrawn by the complainant or ;cagge ho
complainant failed to cooperate in the investigation, 1,13 (t pere
cent) were found to bedunsubstantmted and 153 (8.9 percent) w

antiated. ) )
fogllfdtggebgass%gsgound to be substantiated, charges and .spg,cnﬁcatlorf
procedures were recommended in 51 cases, command dlsclphile; piocz—
dures in 42 cases (but accepted in only 36 cases), and formal instru
tions were to be given by the commanding officer in 88 calses.CCRB ox
In all likelihood, the key to the frustration with the CRB e
pressed by so many witnesses before the Subcommittee lies no ) asth e}é
opined, in the small number of cases substantiated but mlt _ets. (1‘35
other categories of resolution. The largest number of complain (35
percent) go to conciliation. Do citizens feel free not to choolse 00301 10
tion? Are they comfortable with the process? Are they pleased w
g |

thi;:sgﬁgglgg percent of complaints are either W}thdraW‘n ogl noié pu;:
sued. Why ? Obviously some complaints are filed in ange1f an Iio plrln :
sued when the anger cools, however this would account for (1);111 y si?her
of the 1248 abandoned complaints. What happens in the
o ; |
1n%élﬁ-;%zées were quick to state that the Board staft dlscouragées the
pursuing of complaints through the use of.dlscourteousuanth evetré
maddening behavior. Stories are told of late-night phone ((ial.s,a regc_
to charge complainants with crimes and annoying scheduling pr
tices.? . i ]

i ' ing weeks of silence go by after filing a com
gﬁ?n?ﬁﬁrs ttglclli:?xfehivﬂ(%RB staff person insist hy telephone 1&t§
on Fridav, September 16th that 9 a.m. Monday the 1i2th ( t,lhe datie1 ;}I)ll 1
time of the police misconduct hea_rma)o would be the only ava

time slot for an investigative interview.? .

X
2+ Renort on Cages Stbmitted, Duting Cong Floarings o0 Aced ven 1084, Sec, Police
Misconduct at 1761.

1 dnct at 627 (statement of Richard Emery).
:i ggﬁgg %iggggdgct at 535 (testimony, of Roy Shabazz).
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Only after some of the questions which remain are answered will it
be possible to determine whether the percentage of complaints found
to be unsubstantiated (29 percent) is within the realm of reasonable-
ness. Also it must be kept in mind that CCRB statistics in no way
reflect the number of complaints not filed because the victim does not
trust or does not care to be bothered with the CCRB as he or she has
heard it described by others in the community.

Clearly, there is a very large gap between the CCRB self-
the CCRB as described at the

City of New York to decide h

image and
Subcommittee hearing. It is up to the

ow that gap is to be closed.
D. LITIGATION

Not surprisingly, some disputes between civilians and police find
their way into the courts. Some are criminal actions brought by the
local prosecutor or recommended by the CCRB, others are civil
actions brought by victims or families.

Witnesses protested both that there are too few prosecutions and that
there are too few convictions in the trials which do take place.?” Pros-
ecutors are accused of being hesitant to take on police officers because
they believe that exempting officers from prosecution is a reasonable
tradeoff for competent investigative work.?® Prosecutors are also ac-
cused of failing to present the pertinent facts to grand juries and of
presenting those facts in a way designed to exonerate the police officer
whose actions are being questioned.

Several witnesses complained that civil actions against police are
often complicated or even blocked by allegations of wrong-doing on
the part of the complainant. It was suggested that the likelihood of a
complainant being charged and the seriousness of that charge grow in

direct proportion to the earnestness with which a civil action is being
pursued.

If you file a civil suit against the city, the department and
the police officer, the district attorney, the next appearance in
court knows about it, has the information and again feels com-
pelled to go forward and find the person guilty of something
in order to, in effect, kill the civil action on the other side. . .

It is not unusual for the district attorney at that point to
offer some kind of a plea, which is basically, “You drop yours
and we will drop ours,” which we believe is unconstitutional
but has not been challenged in the court.2

All the lawsuits do is line up the city and the Police De-
partment and the Corporation Counsel’s office against the
person who complained of police abuse.3®

E. THE VICTIMS

Persons claiming to have been victims of police misconduct came

before the Subcommittee in two groups. The first group was persons
who came with organizations, attorneys and others who appeared

7 Police Misconduct at 822 (statement of

Richard Emery and 889 (testimony of Douglas
Colbert).

# Police Misconduct at 513 (statement of Alton Maddox, Jr.).
2 Police Misconduct at 470 (testimony of Hector Soto).
% Police Misconduct at 615 (testimony of Richard Bmery).
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before the Subcommittee. These persons testified, placing their stories,
in their own words, in the hearing record. The other group was mem-
bers of the public who came to the September hearing and took ad-
vantage of the opportunity to make written complaints of police mis-
conduct at specially-staffed tables in the lobby area, or who wrote to
the Subcommittee asking that their complaints be known for the
record.

It would not be appropriate to re-tell all of the stories related in
the two days of hearings. The complete transcript is available. Never-
theless, a few of the stories should be related in summary form:

Darnel Murdaugh states that he was on his way home from work
on his moped when he got into a verbal, then physical battle with
two white men in an adjoining car. They broke it up when the light
changed and Murdaugh continued on his way. He encountered the
two men again, and one drew a gun. Murdaugh was beaten by one of
the men and didn’t discover until uniformed police arrived that his
two assailants were plainclothes police. Murdaugh, who suffered a
broken tooth and cuts requiring stitches in his head and lip, was
arrested for assault. Murdaugh has filed a complaint against the
officers, saying, “I would like to see justice done by all means because
I'look for trouble from no one.” #* .

Corey Gibson states that on March 15, 1983, he and a friend, Larry
Dawes, were on Dawes’ moped, on their way home from visiting girl
friends in Brooklyn. They narrowly missed a collision with a police
cruiser turning onto the street on which they were travelling. The
driver of the cruiser pursued the moped, Gibson states, eventually
striking it on a near-by sidewalk. Gibson was injured and Dawes, who
was charged with running a red light, was killed.

I feel that if we are going to let the police force do this to
another brother, over a red light, imagine what they are
going to do to our women and our little babies who are com-
ing up. . . . The police officers, they still are on the force,
rookie cops, young rookie cops, 25 and 24 years old on the
police force, only 1 year out there acting like Starsky and
Hutch. Now my friend Larry Dawes is lying in a grave, his
mother all destroyed, and depressed, all shooken up, what she
should do over this situation.

‘Who should she turn to to get justice for her son? Who can
she turn to? I would like to know, I am asking the Congress-
men, who should she turn to? 32

Lillian Long states that she was travelling on the subway with a
group of family members on September 18, 1983. When the group
became separated at the 8th Avenue and 42nd Street Station, her
cousin, Linda Wolfe, went ahead and held the door of the train. Ms.
Long asserts that Ms. Wolfe was not the only person holding subway
doors open. ' ‘

Transit officers confronted Ms. Wolfe, there was a commotion, and
she was beaten. A code 1013 was called and officers flooded the plat-
form. Ms. Wolfe was arrested and taken to a holding facility with

31 Police Misconduct at 480 (testimony of Darnel Murdaugh).
3 l'?gl%gg Mlgconduct at 5638 (testimony of Corey Gibson).

13

her family streaming behind. She was charged with resisting arrest
and disorderly conduct. Ms. Long describes the scene:

For the next 15 or 20 minutes they paraded up and down
this facility, they were calling us every kind of nigger in the
books, and just, you know, getting together, I don’t know
what they were doing. So my cousin, several were injured, I
requested medical assistance; they ignored me, and she was
bleeding from her mouth, she had Iumps on her head, and
blood all over her clothes and she was a mess.

So finally they decided to call an ambulance, and they
had a discussion with the two ambulance attendants whether
she could be treated on the spot or was it truly necessary for
her to be taken to a hospital. After they looked at her, she had
an open wound, they decided it was necessary for her to go to
the hospital,ss

Ms. Wolfe’s blood-soaked blouse was brought by her attorney for
display at the hearing.

All in all, sixteen persons claiming to have been victims of police
misconduct testified in September and the cases of another five persons
were presented in their absence. Nine additional persons presented
their stories in November. Five of these witnesses were black police
officers presenting stories of altercations with white officers,

All of the 24 civilians who testified alleging acts of police miscon-
duet were black. Allegations on behalf of three Asian-Americans (and
three more blacks) were placed into the hearing record. Of the 30
people (24 testifying and six whose cases were placed in the record)
19 were male, 11 female.

Common elements in the stories should be pointed out: Fifteen of
the altercations began with a minor incident—missing license tag on
an automobile, a misplaced bus ticket, holding open a subway door.
Nineteen of those testifying specifically mentioned the profanity the
police officers used in addressing them, twelve complained of racial
epithets. Fourteen persons said they were struck by police, usually
after being handcuffed behind their backs. Eleven specified injuries
they had suffered.

In eight incidents, victims asserted that other were with them who
were also assaulted ; six said that strangers tried to intercede on their
behalves. Seven persons mentioned that, during the incident, extra
police were called in (code 1018—officer in trouble) and as many as
S1x cars were on the scene to execute the arrest. Of the 80 persons alleg-

_ ing police misconduct, only seven were charged with a crime. Also, only

6 of the 30 (20 percent) specifically reported their experiences to the
Civilian Complaint Review Board, Other incidents found their way
to the CCRB through various channels, including letters of complaint
to city officials.

The New York Police Department did a follow-up response to all
allegations of police misconduct placed in the record. One hundred
and eight cases were listed for examination. The N YPD examined
cases referred to in testimony as well as those cases presented, but by
eliminating cases occurring before 197 8, cases with white victims, and

31 Police Misconduct at 6631 (testimony of Lillian Long).
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cases alleged against black police officers, the number of cases examined
by the NYPD was reduced from 108 to 52.

While the complaints of police misconduct fall into a pattern, the
police responses to these complaint do not. In some instances the police
department related stories fully 180 degrees from those told by com-
plainants. In other incidents the police response implied that the com-
plainant was mentally unstable, or extraordinarily hot-tempered, too
slow to answer questions posed, or was telling some truth but grossly
exaggerating the degree of force used.

In approximately 10 cases the police, while not denying that an alter-
cation between officers and citizens took place, insisted they were not
the instigators, the alleged vietims were. In two instances the police
agree that something untoward occurred but insist it was not racially
motivated. At least four of the 30 incidents under discussion here are
still under investigation.

Not all of the police responses comniented on vietim’s allegations of
injury. Discussion of injury is conspicuous in its absence from the
Michael Stewart case.®* Also, only one response comments on the nu-
merous complaints alleging the use of racial epithets.

The complaints of police misconduct placed side-by-side with the
police responses to those allegations together demonstrate the degree
to which the police department and many citizens are not communi-
cating. The complainants, in the stories they told, deseribed the police
officers they had encountered as discourteous, foul-mouthed, quick-
tempered and brutal. The police department describes the citizenry
involved in the incidents as hot-tempered, verbally aggressive, totally
lacking in respect for law enforcement personnel and virtually fear-
lesg® The truth lies somewhere in between.

The incidents also point up another complication. On one side com-
plainants state that the CCRB never contacts them about complaints
filed. On the other side CCRB and other NYPD personnel state that
complainants fail to return phone calls or refuse to be forthcoming in
interviews. All of this indicates a serious break down in citizen-CCRB
communications.

Reverend Lee Johnson alleged an act of police brutality and touched
off a wide-spread and heated controversy, vet refused to facilitate or
even accommodate an investioation of the allegation. In a statement
issued by District Attorney Robert M. Morgenthau on November 7,
1983, Reverend Johnson’s attorney is said to have requested that Mr.
Morgenthau investigate Rev. Johnson's allegations. ITowever, also
according to that November 7th statement, Rev. Johnson and Roderick
Mitchell (Johnson'’s companion in the car who also alleged mistreat-
ment) both refused to be interviewed, declined to appear before the
Grand Jury and refused to reveal the whereabouts of the third com-
panion and witness to the incidents : Al Bradley.

Left with precious little on which to base a case, the Grand Jury
failed to return an indictment. Apparently some New Yorkers trust
none of the offices or agencies through which justice is meant to be
protected.

8 ’I‘his is probably because law suits have been filed on the case,

35 In two police responses, civilinns are described as deliberately “ramming” marked
police %ruisers. One of these rammings was said to have been accomplished by a youth on
a moped.
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The Subcommittee also received 81 written complaints of police
misconduct, most as *“walk-ins” at the September hearing but some
through the mail. The elimination of complaints which are out-of-
dlate, unrelated to police actions, already entered into the hearing
transcript or against law enforcement officials other than New York
police officers reduces the total number of complaints to be considered
here to 60.

Because of the way the complaints were taken it is difficult to ascer-
tain the races of the complainants. Three people identify themselves as
white, and four as Hispanic. The remaining 53 complainants are
probably black. Once again, many altercations between citizens and

olice seemed to stem from minor incidents: arguments between
drivers in heavy traffic, motor vehicle summons, or being in the wrong
place (scene of a store robbery, waiting for the Staten Island ferry
late at night) at the wrong time.

Although racial epithets were not frequently specified, general
verbal abuse was alleged in 24 instances. Some of those allegations
of verbal abuse may have included racial remarks. Twenty-nine per-
sons (48%) alleged having been struck or beaten by police, and 18
alleged injuries. In three instances complainants alleged that police
called a 1013 (officer in trouble), gathering numerous officers and
patrolcars to accomplish one arrest. Twenty-one of the complainants
were charged (six of those charged with traffic violations). Strangers
were involved (either intervening on behalf of complainants or filing
the complainants in response to incidents they have witnessed) in
seven cases.

Four persons alleged being taken by transit police to small rooms—
bathrooms or storage areas—to be beaten. Transit police are also
accused in the hearing transcript of using small rooms in the subway
tunnels for private beatings of the accused. It is appropriate to point
out at this juncture that the transit police are not subject to the super-
vision of the Civilian Complaint Review Board.

Twenty-two of the complainants (37 percent) filed CCRB com-
plaints. T'wo persons alleged that they were harassed out of pursuing
their complaints.

F. THE CITY OFFICIALS

New York City Mayor Edward Koch, Police Commissioner Robert
McGuire and former chief of uniformed forces William Bracey ap-
peared as the first witnesses at the November 28th hearing. At that
time they were accompanied by Kenneth Conboy, legal counsel for the
NYPD; Charles Adams, executive director of the Civilian Complaint
Review Board ; and Fritz Schwartz, Corporation Counsel for the City
of New York. Mayor Koch, Commissioner McGuire and Chief Bracey
testified, submitted written statements and responded to questions.

Both Mayor Koch and Commissioner McGuire listed steps taken
and changes made in recent years to make the police department more
responsive to the needs of the community. These include increased po-
lice academy emphasis on racial sensitivity and community relations,
coupled with weekly precinet training sessions on these concerns. Also.
Mayor Koch stated, the staff of the CCRB has been increased and com-
plaints were being accepted at the community boards and by telephone
as well as at police department facilities.
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Commissioner McGuire identified the deputy commissioner as being
responsible for programs to identify officers with personality dif-
ficulties which may give rise to violent behavior. If necessary, such
officers are referred Lo the Psychological Services Counseling Unit.

The New York Police Department takes a great deal of pride in its
weapons guidelines. More strictly crafted than the New York State
penal code requires, officers may firve their weapons only in defense of
their own lives or the life of another person. Weapons cannot be fired
at fleeing suspects or automobiles. A Firearms Discharge Review
Board investigates all firing of weapons. The Board has the power to
order retraining or file formal disciplinary charges against officers
who violate the guidelines. Since imposition of the guidelines policy in
1973, shooting Incidents in New York City have dropped 39.2 per-
cent.’¢

The pride that New York’s city officials take in its progressive
firearms policy has led, perhaps unintentionally, to an unfortunate
confusion of issues. Much of Commissioner McGuire’s testimony (and
much of the media coverage) focused on whether or not it is fair to
criticize the NYPD for the frequency and way in which its officers use
deadly shooting force. This was not one of the concerns the Subcom-
mittee set out to explore (except, perhaps, in the case of shootings
of black police officers by white police officers). The complaints
brought to the Subcommittee which prompted the holding of the hear-
ings were of racially discriminatory treatment by police, unfair use of
force falling short of fatality, unwarranted arrests, use of racial
epithets and other related problems.

The only fatality brought before the Subcommittee in extensive
testimony was that of Michael Stewart. Mr. Stewart’s arrest occurred
shortly before the September hearing and he died before the November
hearing. His death was not, howeyer, as a result of a shooting.

Commissioner McGuire also pointed with pride to NYPD recruit-
ment and hiring of minority officers. According to Commissioner
McGuire, & program to assist minority candidates in preparing for
qualifying examinations, coupled with publicity campaigns, has in-
ereased the number of minority candidates eligible for appointment.
Minority representation on the force has risen almost 50 percent since
1978, from 2729 to 4077. In 1978 minorities constituted 11 percent of
the force. In 1983 they composed 17.6 percent of the force. McGuire
appointed minority persons as deputy commissioners (3), a bureaun
chief, a borough chief, deputy chiefs and deputy inspectors (3).

Commissioner McGuire described the Civilian Complaint Review
Board as a “valuable institutional innovation for the restraint and
inhibition of improper police conduct.” ' McGuire noted that 33 per-
cent more complaints were filed before the Board in 1982 than in 1981,
but asserted that allegation of force in which the injury is claimed
declined 31 percent.

During the five and one-half years immediately preceding McGuire’s
testimony (January 1978-June 1983, presumably), 54 New York City
police officers were arrested for assault-related crimes. Nine of the 54
were convicted in criminal trials and dismissed from the Department.
Four were tried and acquitted but dismissed nevertheless. Six cases are

38 Police Misconduct at 944 (statement of Robert McGuire}.
37 Police Misconduct at 949 (statement of Robert McGuire
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still pending. In 64 additional cases of alleged use of unnecessary force
(but not criminal proceedings) five officers were fired and 59 others
disciplined.®®

_The New York City Police Department annually budgets $16.9 mil-
lion for community relations; 399 persons work in those operations. A
Deputy Commissioner is responsible for “gssisting the communities
and neighborhoods of the City as they struggle to deal with crime and
its consequences.”

More than 50 percent of New York’s 8,000 Auxiliary Police are
minority citizens. Disadvantaged youth were provided with 885 jobs
in the police department during the summer of 1983.%° The Youth
Dialogue Program has brought 350 police officers together with 4,000
young people for discussions on self-improvement, the value of educa-
tion and the importance of community service.** The Summer Youth
Recreation Program provides sports, crafts and day trips for 43,000
youngsters, three-quarters of whom are from minority families.

Mayor Koch states that New York’s minority community and its
police force get along well :

By any fair measurement, it must be said that relation-
ships between the New York City Police Department and

the minority community are generally sound and continue to
improve.**

Mayor Koch does recognize, however, that police misconduct does
oceur.

That is not to say that there are not a few police officers
who will from time to time engage in an isolated, reprehen-
sible act. That racist act on occasion may be verbal abuse or
physical assault, but it is always the act of an individual and
never of the Police Department.*? ‘

Mayor Koch reminded the Subcommittee that (1{) police have the
lawful right to use reasonable force in doing their jobs and (2) “there
will be times when accusations of unlawful force are false, put fore-
ward as a smokescreen by the guilty or as a slander by inveterate
critics of the police who were not present, have no real idea of what
happened, and who seek to undermine public trust.” +*

G. THE RECOMMENDATIONS

~ Most of the organizations and some of the individuals testifying
included recommendations for specific changes in their presentations.

gliese recommendations, consolidated and summarized, are presented
elow.

® The New York Police Department should continue and ex-
pand its affirmative action hiring and recruiting program.

The goal would be a police force which is, in its racial composition,
\\:holly reflective of the racial and ethnic composition of the city itself.
’(,Aoupled with this were two related recommendations: that New York

38 Police Misconduct at 952 (statement of Robert McGuire).
2 Police Misconduct at 956 gstatement of Robert McGuire;.
40 Police Misconduct at 956 (testimony of Robert McGuire).
B D e Mo et R S Poter W Roalng, 45 (J
v tdward I, Koch to Peter W. Rodlno, Jr. ' .
4 Police Misconduct at 921 (testimony of Edward chclff.“ne 28, 1983)
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police officers be required to be residents of the city and that police
officers be assigned, when possible, to their own neighborhoods.

® The screening and training procedures for MNew York City
police officers should be reexamined.

Particular care should be paid to psychological testing of recruits
and ethnic and race relations courses for trainees. Upon receiving their
assignments, new officers should participate in community-approved
orientation programs in which they could become acquainted with the
community as it sees itself.

® Several groups and organizations made suggestions relat-
ing to the approach police officers take in New York and
the attitudes they evidence.

Police are, basically, providers of services. However, in many of
the New York communities, citizens have no impression of oflicers as
helpers but only as enforcers or occupying armies. Toward changing
this image, a greater central officer emphasis on consciousness raising
and a deemphasis on the purchase of hardware was recommended.

Police-community relations would benefit if efforts to prevent crime
were combined more fully. Bringing community people into the police
department to observe might help. Also, it was suggested that the
Precinet Councils be expanded into a Citizen’s Policy Advisory Board
to consult with the Commissioner of Police on a regular basis. De-
centralization of the NYPD, already beguz on a limited basis, was
hailed as a very positive step, one which should be continued and
expanded.

® The Cwil Complaint Review Board procedures need to be
truly independent. .

The CCRB problems discussed in section C will not be repeated
here. Witnesses stated that the CCRB must begin to operate more
efficiently, deal with complainants with more patience and objectivity,
and perform investigations with more diligence. Also, the CCRB must
operate more independently from the police department than is true
at present.

ome of those testifying opined that New York’s system of CCRB
investigation and district attorney prosecution of allegations of police
misconduct is too interdependent to ever be effective. These persons
would favor the option of appointing a special prosecutor to handle
the more serious of the allegations.

Several recommendations for changes on the federal level were also
entered into the record. These included:

® Revision «f federal criminal civil rights statute (18 1.S.C.
§ 242) to make it easier to prosecute police misconduct.

® A Federal mandate requiring all Civilian Complaint Review
Board be elected, as opposed to appointed.

® Tstablishment of a federal agency to handle allegations of
police misconduct.

® Reservation of federal funds for compensation of victims of
nolice misconduct.

® Withdrawal of federal funds from cities (including New York)
which fail to take aggressive affirmative action steps in hiring
and promotion.

19
IV. New Yorx 1 Yrear LATER

Upon assuming the position of NewYork City police commissioner
in January, 1984, Benjamin Ward set out to respond to some of the
concerns voiced in the September and November hearings, On January
4th he “directed the formation of a committee # to initiate an overall
review of the Civilian Complaint Review Board and submit recom-
mendations to implement operational changes and innovations . . .” 4
As that work proceeded, Commissioner Ward took two other, signifi-
cant and positive steps: the assignment of additional personnel to the
CCRB, and the creation of similar review boards to oversee the transit
and housing authority police.

From all appearances, the CCRB review committee accomplished
its task ably. The number and rank of uniformed personnel assigned
to the CCRB has been increased and upgraded. Investigators’ roles
have been substantially revised. In the past, investigators (who are
uniformed personnel) have been responsible for receiving complaints
at the intake desk, handling conciliation of less serious complaints and
investigating complaints on the basis of the geographical area in which
they are alleged to have taken place.

TUnder the new system investigators no longer receive comp'aints or
handle conciliations, These tasks are done by civilians. This is good
both because intake and conciliation are areas in which civilians may
be preferable as less intimidating than uniformed personnel and be-
cause investigators are thereby freed to concentrate on the basic task of
conducting investigations.

Another change distributes the investigation load on the basis of
offense (force, aT)use, discourtesy and ethnic slur) rather than geog-
raphy. This enables investigators to develop an area of expertise
and facilitates the assignment of the most senior investigators to the
more serious cases.

As part of the CCRB restructuring complaints are being received
on a 24-hour 7-day weekly basis rather than the 12-hour 5-day sched-
ule employed in the past. Also, investigators are available 24 hours,
able to respond to emergency situations,

A most important change is the re-establishment of a hearing proce-
dure for selected cases (as determined by the Executive Director). The
procedure would allow for the examination of complainants, witnesses
and police officers under oath.

Several steps have been taken in the area of police-community com-
munications. As field commanders are being held strictly accountable
for community contacts made by their personnel, the CCRB has devel-
oped a data dissemination and reporting system which will aid com-
manders in identifying undesirable trends and developing corrective
measures in their fields. Police personnel of varying ranks sit on
Advisory Panels. The task assigned to these Panels is to discuss se-
lected cases with CCRB members, assisting the Board in reaching its
final recommendations and providing advise on police practices and
procedures.

In-house attention to police-community relations is also being im-
proved. Roll Call Training begun in March 1983, for NYPD personnel

4 The Committee included Hamilton Robinson, Chief of Patrol; Raymond Jones, Chief of
Organized Crime Control; Charles Adams, Ixecutive Director of the Civillan Complaint

Review Board and was chaired by Chief,of Operations, Robert J. Johnston, Jr.
4 Letter from Benjamin Ward to John Conyers, Jr. (August 8, 1984),
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in daily contact with the i itivi ining i
1t public and sensitivity training im
ls)go lt:g:p gélégts offr Ol;atﬁ)l Services continue. :lyn the lzfgtter Péilglgxl‘la?r‘ﬁ
{ ‘ 16 communities represented i '}
pl‘;?gmcts meet with police officers at leastponce mon’éllilytltl‘,g Iggilli?;gi
gf éﬁg(:(())gllx{nﬁmctgl i%J'ie&a,tlons. Also, Charles Adams, Executive Director
the(s}city. , ues to meet with community groups throughout
hanges implemented do a ]
. plen ppear to directly address s -
\cs;"r:’s I;f:;gaduga thet Sﬂilﬁ)comnll)ilttee hearings.y Civilian %?&;f:ﬁcﬁﬁ-
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solution. More important, the changes i e ey
s in the investigators’ roles d
onstrate that the allocation of CCRgB ces is boing handlod more
carefully and intelligently. The fact tlresoux O e e oo
refully . t the CCRB is tur
“civilianized” face to theyubl' _ac}:) n¢  its uso, Plus the
longthontag of s o pf ic 1s bound to encourage its use. Plus the
torigﬁveé;he pullJlic JDour f1;)1 ly?peratmn is evidence of a genuine desire
e steps taken to improve police-community relati
, ep C ions al
¥ ?gg pqiitlve. Genuine effort on the part of thg police per:;osiglz{)ggir-
pled with patience and true cooperation on the part of communit
pe%ple slg)ullq br}13ng some improvements. Y
evs. Calvin Butts and Lee Johnson have placed tl
ﬁgﬁff%ﬁg t(c)ag. Qhosechm%ime%ary of the “po%t hearirll(igrg’s’ei}fggl% t%:}e’
g in a July New York Times article as “report[i
progress.” 4¢ Reverend Butts has been invited to spe e o
0g Butt: I o speak at a B
g(xa :g;?ggss%ﬁzlgvipy sgssmnt,: is appearing in a NYP% training gfrgkigg
| olice department as more cooperative, cordial a -
;quori?b%. Reverend Johnson, whose complaint helpe,d spark tl?ed clsﬁl
t ﬁgrelei ] e;ri)ngs: lgl_(i.gfrlbefs the changes as giving him the “feeling that
. _ ossibility of justice.” Brooklyn Representative M j
gva%l;st,e én:grélg%xll‘tratl‘ w:rrel’ thtla. pll%nning alnd Sxecutilgn of the lﬁeari?llgslz
g re light years'ahead of where we
agg.” anld_that steps taken by Commissioner Ward “are ;Z:;%; z?fa’l;
4:7(3(())m11) aints filed to the CCRB rose 14.5 percent (from 4,105 to
” f)ﬂast year. Because increased filings imply a rise in the credibil-
i) yo , 1e CORB in the eyes of the public, a temporary rise in the num-
erxi‘ i) c]'omplamts should be viewed as a positive development.
< 18 i1:01}'1zon cannot accurately be deseribed as cloudless, however
Some '(1)1 the persons testifying as vietims in September and November
g‘flﬁi :12 Wc}lllslileeqztggddwﬁl the resolutiolr)l of their cases. The black poliée
TS testified allege serious job placement problems as
of their coming forward, The Subcommittee cont»illjlues to rec:ig’erggﬁ?
plaints of police misconduct.

VI. Fixpines

Title 18 T.S.C. § 242 makes it a federal crime for a police officer to
punish a person accused of a crime with a beating or with deatl, be-
cause such acts deprive the accused of his or her right to due nréceqq
of law. The mere existence of this federal law is indicative of the de-
i;ree of concern with which the United States Government greets al-
egations of police brutality. After investigating general allegations

4¢ New York Times, July 25, 1984, p. B1, col. 1,
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of widespread and racially patterned violations of § 242 in New York
City, the Subcommittee finds:

e The posture the New York City leadership has taken to-
ward allegations of police misconduct in recent years sug-
gests that the problem has been treated less than seriously

by them.

The central indication that allegations of police misconduct have
been treated less than seriously was the condition of the Civilian Com-
plaint Review Board in June, 1983. Woefully understaffed and in need
of serious procedural and administrative changes, the CCRB had been
allowed to deteriorate (or had it always been so?) to the point that
no one but the city government officials had a good word to say for it.
Moreover, it was seen by much of the leadership of New York’s mi-
nority communities as an NYPD tool or front.

Many community leaders and representatives (including attorneys)
tostified that they advised against the use of the CCRB, considering
it worthless at best and dangerous at worst. Persons alleging com-
plaints stated that the CCRB personnel tried to talk them out of
filing those complaints. Attorneys testified that clients going to the
Board were threatened with criminal charges and that the abandon-
nent of a CORB complaint was often the stated price for the dismissal
of eriminal charges brought against the complainant. Inept as the
CCRB was claimed to be, one was better off with a complaint against
the NYPD than against the ITousing or Transit Authority police for
which no complaint board existed.

Left with no viable administrative alternative, they felt, community
leaders made various kinds of efforts to bring the problem of alleged
police to the attention of city officials. But lines of communication were
poor. Almost immediately city officials and community people divided
into separate camps, A barrage of verbiage was unleashed in the press
and the city was pushed even further from the solutions to its problems.
This failure by city officials to maintain strong lines of communication
Detween themselves and those communities which saw themselves as
having a police misconduct problem is a secondary indication that al-
legations of the problem were being treated less than seriously.

® Racism appears to be a major factor in alleged police mis-
conduct specifically and in police-community relations
generally.

Of the 30 people entering complaints of police misconduct into the
hearing record, 12 specifically mentioned the use of racial epithets by
})o]ice. Also, 15 of the altercations blacks had with police appeared to
1ave begun with what would typically be termed & “minor incident”.
Those two factors taken together lend validity to the complaint which
was brought to the Subcommittee in June of 1983 : that police in some
New York communities are relatively quick to comment on behavior
by blacks which would be overlooked in whites, and that these con-
frontations rapidly accelerate to arrest and/or injury. That racial
prejudice plays a role is indicated both by the officers’ choices of citi-
zenvy to confront and by the racially offensive language the officers

[ N .
use 1n effecting the arrest.
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The police department would be in a better position to deny the
racial factor if relations between black and white officers were better.
Certainly blacks and whites work together on the N YPD, however,
statistics and testimony both reveal that there have been and are
problems.

Minority representation on the force began to rise late. and only after
a series of legal actions by the Guardians Association (the black police
organization). Even now, black representation on the force is 11 per-
cent against a population representation of 24 percent, and Hispanic
;epl'esetntatlon 1s 8 percent against a population representation of 20
rercent.

Attacks by white officers on black plain-clothes officers, once an ex-
tremely serious problem, appears to be on the decline but the testimony
indicated that the phenomenon is still a good distance from being
eracicated. And there is yet more troubled water to be crossed as New
York confronts the challenge presented by the disappointing pass rates
of Hispanics and, particularly, blacks taking the recent sergeants
examination.

It can only be hoped that relations between New York’s white and
minority officers are better than those between their representative
organizations: the Policemen's Benevolent Organization and the
Guardians Association, These two groups are struggling with ideologi-
cal and procedural differences so profound as to be frightenine. and
their relationship appears very adversarial. N =

® Recent steps taken in New York to improve community
relations are an indication of progress.

Despite the extraordinarily negative reactions of most city officials
to the Subcommittee’s hearings, the airing of issues and grievances
appears to have done good things for police-community relations in
New York. Blacks, other minorities and various community organiza-
tions have been brought a bit closer into the process of police-
community relations decision-making. The rise in the number of com-
plaints made to the CCRB indicates greater trust in that agency. As
CCRB Executive Director Adams has said, an indication of continued
progress would be a drop in the number of comylaints overall, Changes
in the CCRB staffing and methods of operations are a clear and tel-
come response to complaints heard in September and November.

® What remains to be done will require serious commitment
on the part of New York’s city officials and the communities
concerned, in cooperation with one another.

Blacks, Hispanics, and other racial minorities in New York City
have an expectation of being able to be placed on the police foree, work
safely and well with white officers and to rise in rank and responsibil-
ity as they become experienced. At this time, this is not happening to
the degree many would consider satisfactory. The Subcommittee does
not presume to propose to New York City specific steps to malke these
expectations a reality; it does recognize that it is necessary that they
be stated.

The CCRB appears to be on the road to improvement. A question
remaining, however, is what will be done about allegations of CCRI-
prosecutor tie-ins. It is hoped that part of the work of the new, stricter,
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more community-oriented CCRB will include a confrontation with
this accusation.

An equal or even greater challenge for the CCRB will be that of
maintaining and continuing its improvement. This is vital. New York
sacrifices some of the image of its police department when it takes
short cuts with its civilian complaint review board.

Lines of communication, only recen’ly established or re-opened, must
be maintained. It is not inappropriate to remind the community people
that to make a serious allegation, then refuse to discuss it with any of
those officials obligated to help is counter-productive. And it is not
inappropriate to remind the city officials that to imply that all persons
involved in a community confrontation with the City are liars and
opportunists is also counter-productive.

The Subcommittee finds problems in New York, sees some improve-
ment since the hearings were first opened in July 1983, and will watch
for continued improvement.

VI. NeEDp For CHANGES IN F'EDERAL Law

A number of witnesses eruphasized the fact that, given the barriers
to local prosecution of acts of police misconduct, it is often necessary
to resort to federal prosecution in order that justice be served. Con-
sequently, the utility of the applicable federal police misconduct pro-
vision, 18 U.S.C. § 249, is of particular importance. Evidence received
in several communities over a period of years, combined with concerns
expressed by Department of Justice attorneys whose responsibility it
is to prosecute violations of 18 U.S.C. § 242 have convinced the Sub-
committee of the need to revise that section in order that the original
intent of its drafters be carried out.

Section § 242 makes it a federal offense for persons acting under
color of law (including police officers) to “willfully” Sl) deprive any
person of & right, privilege or immunity protected by the Constitution
or laws of the United States or (2) subject any person to different
punishment, pain or penalty on account of that person’s color.

The word “willfully” has been interpreted to require that specific
intent to violate the rights in question be proven in order that the ele-
ments of the crime be met.*” This can be a difficult test to meet.*® It is
not enough to show that an arrestee was beaten intentionally. Present
law requires two determinations:

The first is a purely legal determination. Is the constitu-
tional right at issue clearly delineated and plainly applicable
under the circumstances of the case? If . . . it is, then the
jury must make the second, factual, determination. Did the
defendant commit the act in question with the particular
purpose of depriving the citizen victim of his enjoyment of
the interests protected by that federal right? If both require-
ments are met, even if the defendant did not in fact recognize
the unconstitutionality of his act, he will be adjudged as a

41 Serews v, United States, 325 1.8, 91 (1940) : United States v. Ehrlichman, 546 F.2d4
910 (D.C. Clr, 1976), cert. denied, 431 T8, 933 (1977).

48 Revision of the Federal Criminal Code, Hearings Before the Subcommittee on Criminal
Justice of the House Judliciary Committee, 96th Cone,, 1st Sess, 41565 (statement of Steven
L. Winter) ; Raciaily Motivated Violence at 161 (statement of Steven L. Winter).
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matter of law to have acted “willfully”—i.e. “in reckless dis-
regard < f constitutional prohibitions or guarantees. . . .4

These rather complex proof requirements have, in the past, led to
jury confusion.

An additional problem of § 242 is that, unless death results, the
penalties it carries are relatively low. Persons convicted of violating
the provision can be punished with a fine of $1000 and a prison term
of one year. If the victim died, the punishment is imprisonment for
any term of years, up to and including life imprisonment. Thus, con-
duct which constitutes assault resulting in serious bodily injury (18
U.S.C. §113(£)) and carries a federal penalty of 10 years imprison-
ment, would be punishable with only a year in prison if carried out
under color of law. These penalties should be adjusted to be more
reflective of the seriousness of the crime.

¥ H.R. Regt. No. 96-1396, 96th Cong., 24 Sess. 216 {Iciting United Sitates v. Ehrlichman,
546 F.2d 910, 921 (D.C. Cir 1976), cerf. denied, 431 U.S. 938 (1977)).
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