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ABSTRACT

This report presents the findings, conclusions and policy implications of the
Evaluation of the Early Representation by Defense Counsel Field Test funded by
the National Institute of Justice through its Field Test Program series. The
ERDC Field Test was designed to test the impact of early, continuous and
enhanced representation by the Public Defender on the overall administration
of justice.

Specifically, NIJ was interested in learning what would be the impact of an
early representation program, which provided the services of the public
defender to defendants as early in the adjudication process as possible and
which enhanced normal services by including early investigation and early plea
negotiation, on the management of and services delivered by the public
defender office, on the attorney-client relationship, and on the criminal
justice system.

The public defender offices of Passaic County, New dJersey, Shelby County
(Memphis), Tennessee, and Palm Beach County, Florida were selected by NIJ to
implement the early representation concept. The three offices were organized
differently and operated with three diverse criminal justice systems. Each
designed an early representation program which reflected the criminal justice
process of its jurisdiction, sought out and obtained the cooperation of the

local criminal justice community and dimplemented the ERDC program for one
year.

The ERDC Field Test at each site was controlled by an experimental design
which provided two comparable groups of defendantss, which were represented by
two comparable staffs. Over five thousand cases were randomly assigned to
test and control groups during the test. The data demonstrate that the three
offices were able to maintain programs which identified, screened, and
represented test clients prior to the first appearance before a magistrate
even though such representation for a variety of reasons was not always avail-
able within twenty four hours of arrest. The test staffs provided a range of
services, including investigation and plea negotiation, to their defendants

much earlier in the adjudication process than did the control staffs who
operated "normally."

The analysis of the available data provide some rather startling findings
which tend to validate the early representation concept. Improved public
defender representation at the initial bail hearing had an interesting and
important impact upon pretrial detention at each site--test defendants
obtained pretrial release much sooner (from two to five days) than control
clients. Since there was relatively 1little variation in the proportion of
clients who were released pre-trial in two of the three sites, the test

provided a net savings to the jurisdictions without unduly endangering the
public safety.



Interviews with attorneys, clients and members of the criminal Jjustice
community at each site revealed that early representation does improve the
attorney client relationship. Test attorneys found it easier to establish
rapport and to assert “"client control," while test clients were more often
satisfied with their early representation attorneys than were control clients.

The test results also demonstrate that ERDC had a dramatic impact upon case
processing. Together, early investigation, early plea negotiation and
increased public defender involvement in cases at the Tower or municipal court
level resulted in the early resolution of a higher proportion of test cases
than control cases, and considerably reduced the average time from arrest to
disposition for all test cases. The savings in case processing time and money
were achieved by the test grantees without an appreciable increase in the
expenditure of resources. In one site the additional staff resources
committed to cases in lower or municipal court were off-set by reductions in
resources commited to those cases which reached upper or superior court. The
net result was that test cases on the average received fewer resources than
control cases. In the other sites the additional resources committed to test
cases were more than compensated for by the savings realized.

The benefits to the participating publiic defender offices and their jurisdic-
tions were obtained without any noticeable reduction in the quality of defense
services. In one site a significantly higher proportion of test cases
proceeded to trial, while at the other sites there was no reduction in the

number of trials conducted on public defender cases reported during the test
period.

In short it is concluded that the early representation coricept promotes system
efficiency without compromising public safety or the quality of defense
services available to indigent defendants. It is recommended that (1) public
defender systems commit as high a level of quality resources as possible to
the early stages of the adjudication process; (2) criminal justice communities
be made aware of the valuable savings available from a program of early public
defender representation; (3) NIJ sponsor workshops and seminars at the
appropriate national conventions of key practitioner and criminal justice
associations; (4) further research be conducted on the efficacy of early
representation for assigned counsel systems; and (5) further research be
conducted using the existing data bases created by the ERDC program to discern
the impact of ERDC on recidivism, to develop public defender performance
standards, and to examine the range of felony cases which are ultimately
resolved as misdemeanors.
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I--INTRODUCTION AND BACKGROUND TO THE FIELD TEST

INTROBUCTION

Early in 1981 the National Institute of Justice (NIJ), initiated a research
and development effort to examine the operation and effects of early,
continuous, and enhanced public defender representation on the administration
of justice. To explore these issues, NIJ designed the Early Representation by
Defense Counsel (ERDC) Field Test, which was implemented in three distinct
jurisdictions across the country.

Investigation of the public defense function was not a new area of inquiry for
NIJ. On the contrary, NIJ had sponsored and reported on a special executive
training program to assist public defender offices around the country in
establishing improved office systems in the areas of case management,
budgeting, personnel administration and external office relationships (1978).
NIJ also funded and disseminated the findings of research on the role of
private counsel in indigent defense (1981), the efficacy of alternative
sentencing programs (1982) and the defendant's perspective on the adjudication
system in general and the public defender in particular (1978). Each of these
efforts involved the examination of the public defense role. Moreover, public
defender offices had significant influence in at least two previous field
tests which examined the usefulness of: promoting fairness and consistency in
negotiating pleas through a structured plea negotiation process, and limiting
sentencing disparity through the use of mandatory sentencing guidelines.

NIJ's decision to focus a field test on the public defense function, however;
marked an important departure from those previous efforts. While prior field
tests supported the operations of police departments, prosecutor offices,
courts and court administrators, probation and parole agencies, and neighbor-
hood or comnunity-based organizations, the ERDC Field Test was the first time
that the public defender was designated as the grantee agency. As such, the



ERDC Field Test was the first to examine the degree to which the public
defender could be instrumental in improving the administration of justice.

QVERVIEW OF THE ERDC FIELD TEST DESIGN

The Field Test Program of the National Institute of Justice is one of a small
number of government efforts which seek to test theory through controlled
experiments in action settings. The Field Test Program is an applied research
and development effort that attempts to examine the effects of systemic
changes on existing practices and policies in community and agency settings.
The aims of the Field Test Program are practical in that results are oriented
toward potential users within the broader criminal justice community.
Typically, research results focus on describing policies or approaches which
can be instrumental in improving the administration of justice and on
describing the settings within which these interventions appear to be best
suited. i

The Test Design Document

Each field test is controlled by a Program Test Design. The test design
document presents the critical program elements to be tested and enumerates
the criteria which structure the testing process. The test design document
which controlled the Early Representation by Defense Counsel Field Test, Early
Representation in Public Defender Programs, was published by NIJ in May of
1981.

The ERDC design was shaped, in part, by a survey of the public defender

offices in 32 of the 39 metropolitan jurisdictions in the U.S. with popula-
tions within the 300,000 to 750,000 range. The survey revealed that, while
over 60% of the offices provided "some form of early representation," the

forms which such "representation" took varied dramatically. Moreover, there
was little or no empirical avidence to suggest that such early representation--
while admittedly serving the interests and constitutional rights of the client/
defendant--actually enhanced the quality and administration of justice.



However, public defenders reported that they believed such services helped

their offices: to establish early attorney-client rapport; to conduct investiga-
tions while witnesses and other evidence were still available; and to eliminate
those cases from felony prosecution which would be better handled as misdemeanors,
diversions, etc.

NIJ brought together a working group of experts, from within and outside of
the agency, to design the ERDC Field Test. The team which developed the test
design included individuals from the NIJ Offices of Development, Testing, and
Dissemination (ODTD) and Program Evaluation (OPE); from consultant firms which
supported the overall Field Test Program; and from the public defense practi-
tioner community.

The Goals of ERDC

The Early Representation by Defense Counsel Field Test sought to examine pract-
ical and theoretical assumptions regarding the range of benefits possible through
early representation. More specifically, the test was designed to learn whether

implementing a program of early representation by defense counsel could achieve
three basic goals:

e the establishment of management policies which broaden the range of ser-
vices provided to the clients of the public defender program, improve
the timing and delivery of those services, and encourage early legal
actions in cases accepted for representation by the program;

e the improvement of the attorney-client relationship by establishing early
client contact and early factual investigation, so that counsel may provide
the client with competent legal advice in determining appropriate legal
actions and remedies; and

e the improvement of the efficiency, effectiveness, and cooperation of the

various components of the criminal justice system by speeding the process
of case disposition.



It was NIJ's intention that the results of the Field Test would provide
guidance to defender offices nationwide which are interested in providing
earlier and improved representation to their clients and would demonstrate to
state and local governments the efficiency and effectiveness of such services
in the overall administration of justice.

Mandatory Test Elements and Criteria

Under tne ERDC Field Test, three public defender offices were selected to
implement a series of policies and procedures which would produce a test group
of at least 600 non-capital felony clients/defendants. The test group clients/
defendants would receive the services of the public defender:

¢ within twenty-four hours of arrest and prior to First Appearance before
a magistrate; and

o continuously (though not necessarily from the same attorney) throughout
the adjudication process. )

Test cases also were eligible to receive early investigative services and early
consideration for other available special services (e.g., diversion) where
warranted.

Each participating public defender office also was to provide its traditional
non-capital felony representation services to at least 600 similarly situated
and randomly selected clients. This control group of clients was to receive
the same level and quality of representation as had been available to all
felony defendants prior to the implementation of the Field Test.

To ensure that the Field Test would be implemented appropriately, a series of
criteria for site selection and participation were set out in the test design
document. These criteria identified the necessary contextual conditions for
site selection. In addition, they set forth the procedures which were to be

established by participating public defender offices to control the implementa-
tion of the Field Test.



LITERATURE AND ISSUES REVIEW

The Early Representation by Defense Counsel Field Test raises a number of
critical issues wnich should be examined and discussed before the actual opera-
tion of the Field Test is reported. For example, the focus on the public
defender reguires at least a cursory review of the history and development

of the public defender approach to indigent defense. Since the test was con-
cerned with the timing, continuity and extent of public defender services,

the extension of the right to counsel and the trends which have developed
regarding the rights of indigent clients vis-a-vis their appointed counsel

are reviewed. Last, since the test sought to examine the impact which an
intervention promoted by a public defender could have on the criminal justice
system, an examination of the role of the public defender within the criminal
justice system and the forces and tensions which shape that role is appropriate.

The Public Defender and Public Defense

Any analysis of the growth of the public defender approach to indigent defense
should begin with a definition of the term. As defined by Singer and Lynch
(1983), public defender agencies are:

structures providing nonfee Tegal defense services through an attor-

ney or group of attorneys pursuant to contractual agreemment or

public employment, on a regular basis to indigent defendants.

(p. 105)
Public defender agency structures began surfacing during the second decade
of this century. As early as 1913, Los Angeles, California established a
public agency to handle the representation of defendants in the Court of General
Jurisdiction. Shelby County (Memphis), Tennessee followed suit in 1917.
Portland, Oregon and Columbus, Ohio also established defender operations
for their municipal courts prior to 1920.

Commentators (McDonald, 1983; Albert-Goldberg and Hartman, 1983) have noted

that the early rise of public defender agencies, between 1913 and 1932 --when
the U.S. Supreme Court recognized the indigent defendant's right to counsel
in the famous Scottsboro Boys case -- was based in large measure on reformist



notions. The appointment of private counsel traditionally was the sole approach
available, short of no represention. The assigned counsel system was often
corrupt and was viewed by many reformers as an unfortunate and often abusive
and unsavory means of providing representation. Public defender agencies

were established to cure such abuses. However, the reform movement to establish
such agencies was not sufficient. To expand the reforms nationwide, the courts
had to better define the rights of indigent defendants.

Prior to the Scottsboror Boys decision, Powell v. Alabama, the Sixth Amendment
guarantee of right to assistance of counsel was extended only to defendants
who could afford it. 1In 1938, Johnson v. Zerbst established the right to
counsel for indigents in federal courts.

Four years later, Betts v. Brady constitutionally required counsel in state
prosecutions, but only in cases marked by “special circumstances.”" Almost

20 years transpired before Hamilton v. Alabama (1961) mandated counsel in

state prosecutions for all capital offenses. Finally, in 1963 the Zerbst-
defined right to counsel was made fully applicable to the states by the landmark
decision in Gideon v. Wainwright, which required the states to make appointed
counsel available to indigent defendants in all felony cases. Douglas v.
California (1963) further extended the rights of indigents to counsel and

lent support to the notion that appointment of counsel for indigents is required
by the equal protection clause of the Fourteenth Amendment. In 1972, the

Gideon rule was applied to misdemeanor cases in Argersinger v. Hamlin.

The court defined expansion of the right to counsel has not resulted in any
systematic establishment of entities to provide the representation that the
right demands. . In fact, today at least three major approaches exist in the
United States for the provision of indigent defense services:

® Ad Hoc Appointment of Counsel--the approach which has been decried for
decades, and still suffers from the same charges of cronyism and abuse
as it did when Los Angeles and Memphis achieved their reforms, is the

primary approach to indigent defense in the majority of counties of
eleven states (among them Tennessee):



¢ Coordinated Assigned Counsel Systems--an improvement upon the assigned
counsel system adopted by some jurisdictions which establishes some
means of administering the assignment process and ensuring an acceptable
level of representation;

¢ Defender Systems--as suggested in the above definition, defender systems
include public arrangements of full-time staff, part-time staff, a mix
of the two, and private arrangements operated under a special non-profit
corporation or other private entity or under a contract between private
attorneys or a private law firm and the jurisdiction.

In addition to these approaches, a fourth or mixed method of providing indigent
defense services relies on elements from any two of the above. This approach
often consists of a defender system and an ad hoc or coordinated assigned
counsel system, and may be used to handle conflict situations and/or lower and
upper court representational responsibilities.

Taken together, pure and mixaed defender systems constitute the mdjor approaches
to indigent defense representation currently employed. A survey of public
defender agencies conducted by the National Legal Aid and Defender Association
(NLADA) in the early 1970s revealed that over 570 separate defender agencies
employed 5300 attorneys, and served the geographic areas representing approx-
imately two-thirds of the nation's population. The larger the jurisdiction

the more likely it was to be served by a public defender agency. Usually, the
public defender agency represented more than half of all criminal defendants

in the jurisdiction.

The more recent Singer and Lynch survey provides data from 399 defender
agencies on organization and staffing, eligibility, the point of first client
contact, and the relative costs of defender and assigned counsel systems.

They found most defender agencies (69%) are located in areas with populations
of less than 250,000 persons. Fifty-five percent of defender agencies operate
with three or fewer attorneys. Most public defender agencies are headed by a
full-time Public Defender who is appointed by public officials and whose staffs
(71%) are considered public employees.



The survey also found that there is considerable cross-jurisdiction variation
in defining indigency and assigning the responsibility for the ultimate deter-
mination of such indigency. Only 16% of the reporting defender agencies were
vested with full authority for eligibility screening and 36% of the agencies
had no role whatsoever in the determination of indigency and the appointment
of counsel. This, in turn, accounts for the fact that only 21% of reporting
defender agencies routinely made contact with their clients prior to the first
court appearance, since such contact can be made only after defender appointment.
Singer and Lynch agree that the earlier the representation the more likely

it is that the rights of the defendant will be protected and the interests

of the system will be promoted. They also found that attempts to achieve
early representation by a public defender agency may be challenged by the
private bar which often views such enhancement of service as competitive

with private practitioners.

One of the most interesting findings reported by Singer and Lynch is the drama-
tic cost difference between representation by public defenders and privéfe
assigned counsel. Data are analyzed from seven jurisdictions where both approa-
ches exist side by side. 1In all seven jurisdictions, public defender agency
operation is cheaper than the accompanying assigned counsel system. Public

defender representation on the average cost only 10% as much as assigned counsel
representation.

As the foregoing suggests, public defender agencies are the primary source
of the provision of indigent defense services in this country. The nature
of state and local government in general and the criminal justice process

in particular dictate that the ways in which agencies deliver those services
will vary. In the next section we examine the limits of that variation and
the relationship of the defender to his clients as dictated by the courts.

An Examination of the Rights of Indigent Clients

e When the Right Attaches

Between 1932 and 1967 the Supreme Court steadily expanded the scope of the
pretrial right to counsel, on which the Sixth Amendment is silent. As Austin



(1974) has noted, this expansion was based on a functional analysis of whether
the presence of counsel at a particular stage of the criminal proceeding was
necessary to protect the defendant's right to a fair trial. In 1932 Powell

v. Alabama held that a defendant was entitled to the assistance of counsel

at the "critical stage" of a criminal prosecution but failed to specifically
define that stage. The court finessed this issue by holding that the right
attached at a point before trial sufficient to allow for adequate preparation,
i.e., some time between arraignment and trial.

A number of cases during the sixties further "defined" the moment when the
right to counsel attaches. The court held that lack of counsel at Arraignment
(Hamilton, 1961) or when the police have advanced beyond mere investigation

on to efforts to prove their case (Massiah, 1964) could render the right to
counsel at trial meaningless. The Escobedo decision (1964) temporarily fixed
the "critical stage" at "informal accusation," i.e., at that point when the
police begin to believe that they have found the guilty party (earlier than
formal accusation). Some commentators (see Austin, 1974) criticized this
standard as subjective and difficult to apply.

In what has become the most controversial decision of the Warren Court, Miranda
v. Arizona (1966) resolved the timing issue by fixing the period when the

right to counsel attaches at "custodial interrogation," or "questioning initiat-
ed by law enforcement officers after a person has been taken into custody

or otherwise deprived of his freedom of action in any significant way" (p.

444), The custodial setting, the court believed, increased the danger of
coercion of the defendant, necessitating the increased protection of counsel.

In 1967 the U.S. Supreme Court extended the right to counsel to pretrial identi-
fication lineups in two companion cases whose holdings are known as the Wade-
Gilbert doctrine. In United States v. Wade, the court defined "critical stage"
as any stage where "potential substantial prejudice to defendant's rights

inheres."” Gilbert held that any testimony resulting from such an identification
must be excluded.



Several commentators (see, for example, Austin, 1974; Schecter, 1979) have
interpreted subsequent cases as indicating that the court did not intend to
Timit its Sixth Amendment protection to post-indictment situations. Stovall

v. Denno (1967) held as prejudicial the identification of a defendant which

took place prior to indictment or Arraignment. Kirby v. I1linois (1972),
interpreting Wade-Gilbert, held that constitutional protections apply to lineups
occurring at or after the initiation of adversary proceedings by way of formal
charge, Preliminary Hearing, indictment, information or Arraignment. Subsequent
cases (Moaore v. Il1linois, 1977; Brewer v. Williams, 1977), confirmed that
Preliminary Hearings and Arraignments suffice as the critical points of initia-
tion of adversary proceedings. United States v. Henry (1980), by extending

the right to counsel prior to the formal indictment, has been interpreted

as further enhancing the scope of that right in general.

Despite a paucity of scholarly Titerature on the issue of early representation

by public defenders, legal commentators (see, for example, Austin, 1974; Schecter,
1979) stress the importance of early representation and the inadequacy of

Supreme Court case law to guarantee such representation. Some writers (Goldberg,
1975) suggest that adequate legal representation should begin prior to arrest.
Even less radical proposals point out the dangers faced by an unrepresented
defendant between arrest and Arraignment and the importance of counsel during
that period.

Beaney (1972) has stated:

The importance of this time lag between arrest and appearance of

counsel should not be minimized. If, as all statistics show, the

state and defendant are engaged in most cases in a bargaining situa-
tion, the ready access of the state to the defendant before he

has the assistance of counsel frequently means that statements

have been made (in spite of warnings), witnesses for defendants

have disappeared and police tests of various kinds have been conducted...
(I)n general, an unrepresented defendant is more likely to plead

guilty than one who has counsel. (p. 152)

It is fears such as these which have prompted the legal community to stress

the importance of early representation of criminal defendants. For example,
the National Study Commission on Defense Services (1978) recommended that

10



"effective representation should be available for every eligible person as
soon as: (a) the person is arrested or detained, or (b) the person reasonably
believes that a process will commence which might result in a loss of liberty
or the imposition of a legal disability of a criminal or punitive nature,
whichever occurs earliest" (p. 239).

To provide for such timely representation, the Commission further specified
that each system of public defense:

(a) Respond to all inquiries made by, or on behalf of, any eligible
person whether or not that individual is in the custody of law
enforcement officials;

(b)  Establish the capability to provide emergency representation on a 24-
hour basis;

(c) Implement systematic procedures, including daily checks of detention
facilities, to ensure that prompt representation is available to all
persons eligible for services;

(d) Provide adequate facilities for interviewing prospective clients who
have not been arrested or who are free on pre-trial release;

(e) Prepare, distribute and make available by posting in a conspicuous
place in all police stations, courthouses and detention facilities a
brochure that describes in simple, cogent language or languages the
rights of any person who may require the services of the defender or
assigned counsel and the nature and availability of such services,
including the telephone number and address of the local defender
office or assigned counsel program; and

(f) Publicize its services in the media. (p. 239)

e The Attorney-Client Relationship

One of the most important new developments in the area of indigents' rignt to
counsel is the judiciary's growing concern for the attorney-client relationship.

A recent treatment is the case of Slappy v. Morris (1981) which was arqued
before the U.S. Supreme Court last year.

11



The facts in Slappy are uncomplicated. The defendant's attorney, a public
defender, became 111 a week before trial. A substitute public defender was
appointed, but Mr. Slappy requested a continuance so that his original
attorney could represent him at trial. The trial court refused to grant the
continuance without inquiring into the length of delay necessary to allow the
original public defender to try the case. The U.S. Court of Appeals for the
9th Circuit decided that the failure to inquire deprived the defendant of his
Sixth Amendment right to counsel.

In its decision, the Court focused on the importance of the attorney-client
relationship: "The right to counsel includes more than just the right to
representation by competent counsel at trial. This right would be without
substance if it did not include the right to a meaningful attorney-client
relationship" (p. 720). The Court went on to state that a defendant has "to
rely on his attorney's advice for the most basic decisions in a criminal
trial-- whether to present a defense, and which witnesses to call. If the
defendant does not trust his attorney, he may be unwilling to follow his
attorney's advice in these important areas" (pp. 720-21). The Supreme Court
did overrule this decision, but the language it used and the other opinions
filed under the case suggest that the issue is not settled.

In light of cases such as Slappy and U.S. v. Decoster (1976), which posit a
standard of competency in indigent defense, public defenders and other publicly
supported defense counsel are now having to meet increasingly rigorous profes-
sional standards. The National Study Commission on Defense Services (1978)
underscored the importance of the attorney-client relationship to effective
representation by recommending that:

Defenders and assigned counsel should be mindful that their primary
loyalty is to their clients. They should seek to instill an attitude
of trust and confidence in clients, and should scrupulously adhere

to ethical dictates regarding confidentiality.

The defense attorney should frequently consult with his client so
that the client fully understands the nature and scope of the legal
representation which will be provided to him. Particular emphasis
should be placed upon informing the client of the following:

12



a) The nature and frequency of court appearances;

b) The possibility of delays in the legal process; and

c) The factual and legal bases for recommendations made by
counsel to the client concerning pleas or trials...

Defender offices should provide for continuous and uninterrupted
representation of eligible clients from initial appearance througn
sentencing up to, but not including, the appellate and post-convic-
tion stages by the same individual attorney. Defender offices
should urge changes in court structure and administration to reduce
fra?mentation and to facilitate continuous representation. (p.

259

An aspect of the attorney-client relationship, whose importance is often over-
looked and neglected, involves clients' attitudes toward and satisfaction with
their attorneys. These factors may, however, be quite important to the over-
all administration of justice in a given jurisdiction. As Jonathan Casper
(1977) noted:

Client satisfaction is an important element in evaluating the
effectiveness of any system for providing counsel to indigents...
Client attitudes may have implications for the outcomes of cases
and for the environment in which defenders must spend much of their
working day. To the extent that a client is highly suspicious of
the attorney's motives and goals, he or she may not be open with
the attorney about various aspects of the case that may affect the
quality of the defense that can be offered. (p. 115)

Formally recognizing the importance of client attitudes, ABA standards for
representation state that a defense attorney should "seek to establish a
relationship of trust and confidence with the accused as soon as possible"
(0'Brien et al., 1977). Research has shown, however, that public defender
clients are Tless confident in and satisfied with their attorneys than are
those with private counsel (Casper, 1977, 1978). Casper (1978) found that, of
812 defendants surveyed, 87 percent felt that private lawyers fight hard for
their clients, while only 42 percent stated that public defenders do so.
Moreover, 86 percent felt that private counsel was on the client's side,
whereas 49 percent said that public defenders primarily represented the
state's interest (pp. 16-18). 1In an earlier study, Casper (1977) found that
70 percent of indigent clients believed that public defenders cared more about
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getting a case over with quickly than about getting justice for them, 30
percent felt that public defenders wanted to punish them, and 40 percent
believed that public defenders did not want them (i.e., the defendants) to get
the lightest possible sentence.

The above studies found that initial distrust and suspicion of public
defenders was related to clients' perception of the defenders as part of the
very system that was prosecuting them. This attitude can be changed. The
more time public defenders (as opposed to investigators and paralegals) spend
in face-to-face discussion with their clients, the more satisfied these
clients were with their representation (Casper, 1977: p. 128).

Although the literature is mainly silent on the issue of attorney satisfaction,
communications with experienced public defenders confirm the belief that early
representation also would affect the satisfaction and attitudes of attorneys
toward their clients. For example, those public defenders who believe that a
nigh proportion of their clients are guilty do so, in part, because their first
client contact occurs after the defendants already have made damaging admissions
to the police and are unable to supply witnesses or other exculpatory evidence.
Early representation, and hence earlier client contact, may have a positive
influence on such attitudes.

The Role of the Public Defender and Current Trends Influencing That Role

e Participant or Outsider

The position of the public defender in the criminal justice system is complex.
To some commentators (Nardulli, 1978; Heumann, 1978) the public defender is an
active and compliant member of the system, a member of the “courtroom elite"
and a participant in the system. Casper (1977, 1978) found that a significant
number of the clients of public defenders share these beliefs.

However, the individual public defender does not always consider himself or
nerself as a member of the courtroom elite. Faced with a significant, and an
often oppressive caseload, imbued with the belief that his/her clients are
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likely resentful and more 1ikely guilty of some criminal offense, and armed
with the knowledge that the other "system actors" -- especially representatives
of the enforcement and prosecutorial agencies -- are hostile to his/her role,
the individual public defender must artfully negotiate the terrain if he/she

js to survive. Lefstein (1982) and Albert-Goldberg and Hartman (1983) have
addressed the issues of "burn out" and the need for dedication. They suggest
that with such poor working conditions public defenders must have a level of
dedication to go with their artfulness if their survival is to be long term.

Thus, while some commentators contend that the public defender is a compliant
member of the courtroom elite, the practical realities of practicing public
defense do not always warrant such a characterization. The very nature of the
defense function requires that the public defender must consider the interests
of the client over the often competing interests of the system. At the indi-
vidual attorney level the public defender more likely views himself or herself
as an adversary of the system, albiet often a friendly one. )

At the agency level, the public defender office is rarely treated as a full
participating member of the criminal justice system. For example, they are
routinely denied access to information available to other elements of the
system. In those jurisdictions which have adopted automated systems, the
information available to the public defender may be restricited. Also, the
public defender is often the last agency in the system to go "on-line."™ 1In
1ight of such experiences, the public defender must become accustomed to the
role of outsider. It is a role that is understood by many if not all of the
agencies who together make up the criminal justice systems and one which is
dictated by the nature of the defense function.

e The War on Crime

Over the past several years, a "hard approach" to crime has been promoted at
the judicial, legislative, law enforcement, and community levels. A primary
result of this "war on crime" has been an extension of incarceration for
accused defendants as well as convicted criminals through preventive detention
and mandatory minimum sentence enactments.
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In support of this trend, Chief Justice Berger (1981) suggested that "the

crime rate could be reduced if judges were allowed to take into account whether
a defendant's pretrial release would pose a danger to the community" (p. 6).

A further indication of the High Court's attitude toward crime is found in a
recent decision holding that state laws which "permit prosecutorial appeal of

a sentence deemed too lenient and lengthening of a sentence by the appeals
court" are constitutional (Criminal Justice Newsletter (CJN), 1/81).

The legislative support of this attitude is evident in recent bail reform
legislation. For example, Florida's bail laws have been amended to include
provisions which authorize judges to "consider 'danger to the community' in
setting bail" (Pre-Trial Reporter (PTR), 8/82:8). Interestingly, two seemingly
contradictory trends are evident in the Florida legislation, which was initially
"introduced to end the surety bail system and to establish a percentage deposit
option® (p. 8). On the one hand, there is a liberalizing trend toward the
pretrial release of those who previously would have remained incarcerated for
lack of money. On the other hand, there is a legitimization of "preventive
detention,”" which keeps some defendants incarcerated who previously were
eligible for pretrial release on bail.

Legislators and the judiciary also are mounting attacks on the "exclusionary
rule" (CJN, 11/81; PTR, 7/82) and are encouraging law enforcement personnel to
become more aggressive in their investigative techniques. The police, in turn,
are receiving more calls from citizens, whose fear of crime and willingness to
label and report behavior as criminal have increased.

Together, all of these "hard" responses to crime control have created
significant problems for elements of the criminal justice system, primarily by
increasing the number of criminal defendants. This increase has resulted,
most obviously, in considerable overcrowding of the nation's jails and prisons
(Gardner, 1982). Some states have responded by allowing prisoners to be
released early (CJN, 1/81); refusing to admit new state prisoners for short
periods of time (PTR, 7/82); transferring inmates from crowded prisons to
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county detention facilities (PTR, 3/82, 7/82); and setting up prosecutorial
screening units to divert defendants from jail to appropriate programs.

From all of these trends and counter-trends, criminal justice institutions
have emerged in crisis. Far from being a "system," criminal justice has
evolved as a process involving a number of sets of participants with well-
defined roles, often acting at cross purposes and lacking "feedback," the most
rudimentary feature of a system (Phelps et al., 1979; Edelstein and Wicks,
1976). This lack of congruence is recognized by the participants themselves.
For example, the report of the Florida Governor's Task Force on Criminal
Justice System Reform (1982), co-authored by the Chief Justice and Attornay
General, concludes: '

The state's criminal justice efforts lack coordination, adequate
resources, and long-term planning perspectives. Elements within

the justice process often must compete with each other for resources.
Changes in the capabilities of one component affect the requirements
of other elements. In its present structure there is no mechanism-
for projecting the impact of changes on the entire system (p. 4).

o The Fiscal Crisis

The war on crime has made the role of the public defender more complex.
Increasing caseloads have not necessarily been met with increasing resources.
Moreover, an aroused citizenry is often most critical of the advocate of
defendant's rights, especially wnen the salary of the advocate is tax supported.
In an era of extreme competition for the tax dollar, the public defender agency
is often an unsuccessful competitor.

The result, as one noted reviewer of indigent defense services has found, is
that "meaningful compliance with the Constitution is often absent due to inade-
quate funding. Indeed, public defender and assigned counsel programs experience
virtually every imaginable kind of financial deficiency. There are neither
enough lawyers to represent the poor, nor are all the available attorneys

trained, supervised, assisted by ample support staffs, or sufficiently
compensated." (Lefstein, 1982: p. 56).
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The conclusions of the original National Survey of Criminal Defense Funding
(NLADA, 1973) found that:

The scope of representation provided for indigent defendants in
many jurisdicitons does not even meet specific constitutional
directives of the Supreme Court, especially in the area of
misdemeanor representation. Moreover, the resources allocated to
indigent defense services have been found grossly deficient in
1ight of the needs of adequate and effective representation.
Relatively few indigent defendants have the benefit of investiga-
tion and other expert assistance in their defense. Their advocates
are overburdened, under trained, and under paid, and as recent
studies have shown, the poor have as little confidence in such
advocates, who are often handpicked by the same authority which
pronounces their sentence, as they do in the inherent fairness of
the American criminal justice system. (p. 70)

After an extensive review of the public defense literature, Professor Lefstein
(1982) echoed these findings: "Regardless of whether the study was conducted
by NLADA, a private research organization, a bar association, or some other
group, the message was the same: more funds are desperately needed to hire
more lawyers and support staff, to reduce excessive caseloads, to compensate
private lawyers adequately, and to provide a host of other needs" (pp. 15-16).

Despite the inadequate funding for public defense and the growing demands placed
on public defenders by legislation, professional standards and judicial decisions,
courts are finding that public defenders are not immune from malpractice suits
(see Terri v. Ackernes, 1979; Lefstein, 1982; CJN, 8/82). The courts are also
paying more attention to "ineffective assistance of Counsel" as a ground for
overturning a criminal conviction on appeal (Lefstein, 1982: p. 16). Yet the
judiciary has not intervened to reduce excessive caseloads.

The legislative response to this set of contradictory social forces has heen a
grudging expansion of some elements of the criminal justice process and a
demand for greater efficiency from the indigent defense system. Despite their
obvious weaknesses, contract defense systems, in which a law firm agrees to
represent a certain number of defendants for a set price, are a growing trend
throughout the nation (Lefstein, 1982: p. 59). These have attained popularity
often at the expense of an established defender agency.
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SUMMARY

The ERDC Field Test was initiated at an auspicious time in the history of
indigent defense. It recognized that public defender agencies, which represent
the majority of indigent defendants in the major metropolitan areas around the
country, play an important, albiet compliex, role in the administration of
justice. The Field Test, therefore, was designed to investigate whether changes
in the operation of the public defender agency could influence the administra-
tion of justice.

First, it sought to test whether early representation or representation which
begins soon after arrest could better protect the constitutional rights of the
accused than representation which begins later in the adjudication process.

In doing so, the test reflected the dictates of recent case Taw and of defense
standards designed to control the defense function.

Second, the test sought to examine whether early attorney representation and
the early provision of investigative and other supportive services would influ-
ence defender case processing, case management, and the timing and disposition
of cases. In doing so, the test provided a means of assessing whether a redis-
tribution of resources by a public defender could result in both an enhancement
of services and an improvement in office efficiency. In an era of diminishing
resources and expanding responsibilities, such assessment would be of signifi-
cant interest to public defenders nationwide.

Third, the ERDC Field Test provided a means of examining the attorney-client
relationship in public defense from both attorney and client viewpoints. The
extent to which early and continuous representation of defendants influences
that relationship -- i.e., whether attorneys sense an improvement in their
relations with clients due to the test process and whether clients receiving
early and continuous services respond more positively to their attorneys. An
important area of assessment, then, was to test the notion that the attorney-
client relationship could be influenced by the early and continuous delivery
of services. The ERDC Field Test provided a further incentive to public
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defenders to meet the standards for indigent defense promulgated by the ABA,
the NLADA and other professional bodies.

Fourth, the ERDC Field Test sought to examine the impact which early and contin-
uous representation would have on the criminal justice system in general--
whether the test could demonstrate savings to the system in terms of the time
defendants spend in pretrial detention, the number of cases which are disposed
of prior to upper court arraignment, the time required to process cases through
the system, and the ultimate disposition of cases.

At a time when the role of the public defender in the criminal justice system

is in flux, when the resources available to the public defender are diminishing,
and when the very existence of the public defender in many jurisdictions is
threatened, the ERDC Field Test provided means of documenting the potential of
the public defender in improving the efficiency of the criminal justice system.

Thus, on the one hand, the Field Test offered three defender agencies the oppor-
tunity to better serve their clients and more closely mirror the established
standards for indigent criminal defense. On the other, it sought to demonstrate
that the public defender could serve the interests of the criminal justice
system and improve the overall administration of justice. The remainder of

this report will document the operation of the Field Test and the results it
achieved.
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II--THE TEST SITES

A COMPARISON OF THE COMMUNITIES, PUBLIC DEFENDER OPERATIONS AND
IMPLEMENTATION PLANS

This chapter examines the three public defender offices selected by NIJ to
implement the Early Representation by Defense Counsel Field Test. First, the
process used by NIJ to select the sites and the practical considerations which
confronted the selection team are discussed. Thereafter, the discussion

focuses upon the test sites, including a comparison of the structure and
organization of the participating offices, their operations, and the criminal
justice systems they serve. Last, a site by site description of the implementa-
tion plans developed by each office is presented. Schematics illustrating the
test process at each site and a matrix comparing the sites prior to implementa-
tion along several key dimensions accompany the narrative.

THE SITE SELECTION PROCESS

The ERDC Field Test design was complex. To implement it a public defender
agency would have to divide its caseload into two discrete groups, reorganize
and reallocate its service delivery resources to provide early and continuous
representation to one of those groups. Since the test sought to examine the
impact of test services on case outcome, a participating agency would have to
provide data on every stage in the adjudication process. While it is true
that $180,000 of federal money was made available to ERDC grantees, much of
that money would have to be committed to grant administration, project manage-
ment, and data collection. Technical assistance was available to grantees,
but the level and extent of such support was Timited.

No other field test has involved the entire breadth of the adjudication
process, nor focused on the "outsider" of the system--the public defender. To
implement the design correctly would involve the close cooperation of the
police or sheriff's department jail staff, the clerk of court, the prosecutor,
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the judges, and pretrial services and diversion staff. It would not be an
easy job for a public defender agency to obtain such cooperation and there
would be no guarantee that the cooperation, once given, would be maintained.

It is no wonder, then, that the ERDC site selection process was time consuming,
difficult, and imperfect. It is also not suprising that the sites eventually
chosen were not necessarily the most appropriate for the ERDC test experience.
In fact, it is remarkable that the selection team was as successful as it was,
given the constraints it found.

The team which developed the ERDC Field Test design was comprised of
individuals drawn from the NIJ Offices of Development, Testing, and
Dissemination (ODTD) and Program Evaluation (OPE); from consultant firms which
supported the overall Field Test Program; and from researchers and attorneys
with practical experience in the world of public defense. The conceptual
design reflected NIJ's interests in testing the premise that early representa-
tion would improve the criminal justice process and enhance the quality of
justice. The criteria for site selection reflected the interests of the NIJ
working group in choosing sites that would be capable of implementing the test
and supporting the evaluation research that was an integral part of the test
design.

An ODTD selection team evolved out of the test design working group. That
team, armed with the test design selection criteria initiated a four phase
selection process early in 1981. The first phase of the selection process
involved mailing out a summary statement of the test design to the approx-
imately 200 public defenders' offices in the country which were large enough
(i.e., serving a jurisdiction with over 200,000 population) to have a caseload
that could provide the required 1200 cases for the test. Post cards were
included in the materials so that offices could notify NIJ of their interest
and their ability to satisfy the test criteria. Approximately 80 positive
responses to the initial mailing were received. The selection team was
concerned that positive responses were received from only 40% of the total.
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Feedback indicated that many agencies felt they could not meet the demands
which the design would place on the grantees.

The second phase of the selection process involved telephone interviews with
representatives of the 80 interested offices. These discussions focused upon
the criteria set out in the test design and aimed at screening out those juris-
dictions which were inappropriate. While all of the mandatory criteria were
used, three stood out as the principal reasons for disqualifying interested
sites. First, a number of interested offices did not have a sufficient case-
load to guarantee the 1200 case minimum needed for the experiment. Second,
several offices could not guarantee the cooperation of the other agencies in
their criminal justice systems. Third, a few offices already provided a range
of services sufficiently early in the criminal justice process so that
relatively little impact could be expected as a result of the test. It is
interesting to note that two of the public defender agencies eventually chosen
had been rejected during this phase because of their "too early" provision of
services.Thus, at the conclusion of the second phase, 12 to 15 sites remained
for further consideration.

The third phase of the selection process sought to achieve geographic repre-
sentativeness. The candidate sites were screened further along this dimension
and field visits were conducted to the east coast finalists (Passaic County,
New Jersey; Wilmington, Delaware; and Nassau County, New York), the southern
finalists (Charleston, South Carolina and Baton Rouge, Louisiana) and the west
coast finalists (San Francisco, Oakland, and Fresno, California). These
initial site visits proved inconclusive except for the case of Passaic, New
Jersey which proved to be an excellent site for the test.

Neither southern finalist was deemed acceptable. Charleston, while an other-
wise excellent candidate, could not guarantee that it would continue operating
due to a statewide gquestioning of the public defender concept. The Baton
Rouge criminal justice system was considered inappropriate for the test.
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In the west, San Francisco emerged as the leading candidate but eventually had
to be dropped because of the active opposition of the prosecutor's office.
Fresno was then approached, but in the interim the Public Defender, who was

the driving force behind its candidacy, had retired. Oakland was considered,
but the selection team was unsure about its proposed approach and was unwilling
to choose it without some procedural changes. The selection team decided,
therefore, to open up the process to more of the sites which had survived the
second phase of screening. A fourth phase of selection was proposed which
would be more competitive in nature.

The process used during the fourth phase still was characterized by a desire
to provide a "representative" geographic mix of test sites. Accordingly, one
southern site, Shelby County (Memphis), Tennessee, which was originally passed
over because it did provide some early representation and because its entry
into cases was completely controlled by judicial appointment power, was
reconsidered for the test. After an on-site visit, the selection team was
impressed with the office and the Public Defender himself. They were even
more encouraged by the strong support given the test by the criminal justice
community. Shelby County was selected as the second site.

For the third site, the selection team set up a competition between two
California sites, Oakland (Alameda County) and Orange County, and two Florida
sites, Palm Beach County and Tampa. The Florida sites originally had been
disqualified because their jurisdictions were participating in the NIJ
Sentencing Guidelines Field Test. But, the ERDC se1ection‘process had been so
lengthy that NIJ was assured that the two field tests would not overlap.

Only Palm Beach County and Oakland submitted responses within NIJ's deadline.
After considerable debate, Palm Beach County was selected because its staff of
younger attorneys was felt to more closely mirror the composition of public
defender offices nationally and because the office was committed to attempting
vertical representation. Vertical representation had been included as a
desirable criterion for selection by the test design team, and, Palm Beach

24



County's interest in implementing ERDC within a fully vertical process tipped
the scales in its favor. Hence, the Palm Beach County Office of the Public
Defender became the third ERDC grantee.

The site selection process used in the Early Representation by Defense Counsel
Field Test can be characterized as both practical and realistic. On the one
hand, there was a desire to provide a geographic mix of sites each of which
fulfilled the criteria set out by the design team. On the other hand, there
was a desire to be as representative as possible of the array of existing
defender agencies, thus ensuring that the ERDC concept would be tested within
a rich diversity of environments. The remainder of this chapter describes
that diversity and highlights the critical site-specific issues which
structured the test effort and shaped the evaluation.

DESCRIPTION AND COMPARISON OF THE TEST SITES

The three sites selected for study are remarkably dissimilar. In examining
these three public defender offices and the communities they serve, one is
immediately struck by how little they have in common. The observable
differences between the sites include the organization, structure, and
character of the public defender offices and extend to the criminal justice
systems and processes within and under which they operate. Since the conduct
of the evaluation was dictated in part by these differences, the diversity
between the sites along a number of dimensions is discussed in some detail,
including:

o general community characteristics and key contextual issues;
e public defender office organization and operations;

e criminal justice system organization.

General Community Characteristics

At first glance, Passaic County, beset with the economic and fiscal problems
of much of the urban northeast, appears dramatically distinct from the sprawl-
ing (2000 square miles) tourist mecca of Palm Beach County or Memphis, the
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bustling administrative hub of the mid south. At the very least, one would
expect Passaic to be the most crime ridden and plagued by the most severe
social problems of the three sites. In fact, Passaic has experienced a high
but relatively stable crime rate while the other two sites have experienced
dramatic increases in crime over the past few years. Palm Beach County,
caught up in the "crime explosion" of south Florida, had the fifth highest
reported crime rate in the country according to the 1980 Uniform Crime Report.
The violent crime rate in Palm Beach County more than doubled in the last
decade. Shelby County too had experienced increases in its crime rate, but
more importantly it had been faced with a 76 percent increase in felony case
filings in the Memphis Municipal Court between 1976 and 1980.

The counties, in general, represent three distinct types of population

centers. Passaic County with its deteriorating urban inner cities of Patterson
and Passaic, its numerous small commuter towns, its diminishing industrial and
manufacturing base, and its declining population represents many of the north-
eastern urban counties in general and northern New Jersey counties in particular.

Palm Beach County is a growth center, but its economy, based largely on tourism
and services, recently has faced some growing pains. With its major city and
county seat, West Palm Beach, representing only 20 percent of its total
population, Palm Beach County is largely suburban.

Shelby County is dominated by Memphis, a distinctly southern urban metropolis
containing 80 percent of the county's population. The atmosphere and character
of the county is shaped as much by its rural fringes as it is by its urban
inner city. Recent developments in Shelby County suggest the "new south," but
the complex and subtle problems it faces owe much to the social and cultural
structures of the "old south."

During the summer of 1982 as the Field Test was beginning, each community was

feeling the effects of the 1981-83 recession. For Palm Beach County, 1982
marked the first year where there was a drop in per capita income after more
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than a decade of unbridled growth and expansion. Passaic, New Jersey, was in
its fifth year without any significant growth in personal income, and 1982 was
a year of further considerable decline. Also, the Passaic County employment
base had declined during the previous decade. In 1977 Passaic and Palm Beach
Counties had virtually identical employment levels. By 1982 the growing
employment base in Palm Beach had outstripped Passaic's by approximately 30%.

Shelby County enjoyed the largest and most integrated economy of the three
test sites, but it too suffered during the inflationary/recessionary cycles of
the late 1970s. The employment base of Shelby County has been stagnant since
1978, after an unprecedented era of growth during the previous decade.
Personal income, which had grown by 30% between 1970 and 1978, leveled off

and by 1982 was beginning to decline.

Each test community is characterized by considerable socio-political tension,
which, in large measure, is a reflection of broader trends present in its geo-
graphic region. These tensions, in turn, have created political, economic,
social and cultural conditions which have stimulated an increasingly more
violent rate of crime, as well as unique and changing responses to crime. The
Field Test was introduced into these communities at a time when each was under-
going a transition to meet the challenge of worsening economic conditions and
growing crime rates.

Key Contextual Issues

The changing conditions in the test communities reflect the effects of recent
legislation, administrative decisions, and fiscal expediency. The ERDC evalu-

ation has attempted to identify these issues and to consider the impact of
each on the Field Test.

The principal legislative changes affecting Passaic County included a mandatory
sentencing Taw for use of a gun during the commission of any crime, and the
introduction in the legislature of additional manadatory sentencing bills.
These sentencing laws were seen as inhibiting the discretion available to the
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prosecution and defense in case disposition. By limiting the incentive for
plea negotiation, they directly affected case processing efficiency. In
addition, a state appellate decision redefining conflict situations required
the Passaic Public Defender Office to represent more than one co-defendant in
a given case.

Numerous administrative changes have occurred in New Jersey in general and
Passaic County in particular which shaped the Field Test. On the state Teve],
because of severe prison overcrowding, the Governor placed a moratorium on
transfers of convicted prisoners from county jails to the state prisons. This
move exacerbated overcrowding in county jails such as Passaic's which
consistently housed more defendants than their listed maximums. Just prior to
implementation, the Chief Judge of the County Court authorized the use of a 10
percent cash program as an alternative to bail bondsmen. This gave Municipal
and Superior Court judges the discretion to allow defendants to post a
redeemable 10 percent cash bond with the court. In part, this decision was
seen by Tocal system actors as an attempt to deal with extreme overcrowding in
the Passaic County jail.

Three other administrative actions threatened to change the nature of public
defense in Passaic. First, the long term tenure of the State Public Defender
ended in 1982 with the gubernatorial election in New Jersey. The State Public
Defender serves as chief administrator of the state wide public defender
system with direct fiscal and procedural control over all local public
defender offices including Passaic County's. This change coupled with the
fiscal crisis facing the State of New Jersey affected the nature and extent of
public defense services in the Passaic office. There were several operational
and staffing changes in the office due to budget cutbacks and the new State

Public Defender was not as sympathetic to the plight of the local offices as
was his predecessor.

Second, immediately prior to the Field Test, the Passaic County prosecutor set
up a pre-indictment intake and screening unit to replace the existing vertical
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prosecutorial system in his office. This unit may have "competed" with the
Field Test--at a minimum it is a confounding factor, limiting the reliability
of any pre-post evaluation analysis. Last, the city of Patterson, in July of
1982, opened its criminal justice complex which housed a combined police
station, jail, and municipal court. This move was unanticipated by the
grantee office and necessitated minor adjustments in early implementation
activities.

Palm Beach County faced considerable change due to legislative actions. Bills
calling for preventive detention and mandatory sentencing abounded prior to as

well as during the test period. The Florida legislature was under extreme
pressure to deal with the "crime explosion" in south Florida. The crime situa-
tion also prompted federal jntervention in the form of a "strike force" and a

pretrial services project both aimed at the problems of drug trafficking and
bail fugitives.

Calls for preventive detention and mandatory sentencing, in turn, had an impact
upon the prison and jail populations. Chronic overcrowding and poor conditions
in the Palm Beach County jail had earlier prompted a federal court order. In
response, the sheriff was forced to use two additional lockups--the Stockade
and the Belle Glade jail--Tlocated at considerable distances from the public
defender office. Use of these facilities made it difficult for the test office
to implement the ERDC project as designed.

Just prior to implementation, both the Public Defender and the State Attorney
were authorized additional felony court attorneys. Moreover, there was to be

a sixth division of County Court created sometime during the test period. This
was expected to have a considerable impact on the Public Defender in general
and on the ERDC Field Test in particular.

Shelby County had experienced by far the most critical changes in its criminal
Justice system just prior to the test start-up. Dramatic changes occurrad
both in the general adjudication process and in the criminal justice community.
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First, legislation authorizing the transfer of all criminal case processing
from the Memphis City Court to the County General Sessions Court went into
effect September 1, 1982, immediately prior to the implementation of the Field
Test. The consequences of this transfer were: (1) the sheriff became
responsible for pretrial detention of all Memphis city defendants approximately
two weeks earlier than previously since the legislation terminated the Memphis
Police Department's jail responsibility; (2) the six divisions of City Court
which handled criminal cases were transferred to County General Sessions Court
requiring the elimination of six City Judgeships and the creation of six General
Sessions Judgeships. A1l six judges and the court clerk stood for re-election.
The lower court adjudication process changed according to the dictates of the
space and logistical Timitations of the new facility. Changes in the adjudica-
tion process, directly affecting the ERDC Field Test were many and varied.

New issues involved early access to clients, First Appearance, and relations
with the clerk's office.

Second, a Judge Sentencing Act went into effect on July 1, 1982 empowering
judges to sentence a convicted defendant, thus ending the long Tennessee tradi-
tion of jury sentencing. This legislation increased case processing time
because it required new procedures, such as presentence investigations, and

it introduced other enhancement and investigative deliberations into the
sentencing process. The Judge Sentencing Act is believed to have had consider-
able impact on the pace of the administration of justice in Shelby County.

Third, Shelby County faced a potentially major fiscal crisis owing both to
rising costs, especially the costs attached to its $60 million criminal justice
center, and to the rumblings of a taxpayer and property owners revolt which
consistently fought attempts to raise the millage rate. The Public Defender's
Office had suffered considerably due to the county's budget crunch. Just prior
to the test, three out of the four persons in its Social Services Unit were
laid off. The Office also was chronically understaffed in the critical areas
of clerical and investigatory support. Further cutbacks were threatened during
the test which seriously eroded the ability of the office to institutionalize
any of the benefits of ERDC which it realized.
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Public Defender Office Organization

The three test site public defender offices differ dramatically in the way
that they are organized, funded, staffed, and operated. A summary of the key
office characteristics of each site is therefore in order.

e Office of the Public Defender--Passaic Region

The Office of the Public Defender of the State of New Jersey is a division of
the Office of the Public Advocate, a cabinet level position. The Public
Defender is the chief administrator of the several trial regions in the state
of which Passaic County is one. The State Public Defender Office sets policy
and general administrative guidelines for the regional offices and handles
their appeals. It is also responsible for general legislative liaison, record-
keeping, analysis, and budgeting.

Each regional office is headed by a Chief Deputy Public Defender.
Traditionally, chief deputies have been given considerable autonomy in office
organization, administration, and personnel matters. The Passaic County Chief
Deputy has 15-years' experience in the office, with over ten years in that
position. Administratively he answeres to the Public Defender and operation-
ally to the Chief Judge of the region.

No municipal or county funds support the regional public defender offices.
Therefore, they often are considered to be outside of the political or
bureaucratic pressures faced by the other criminal justice system agencies in
their counties. They are, however, answerable to statewide considerations.

Structurally, the office is organized into a the Felony Division of ten
assistant public defenders, who handle all cases from arraignment on the
indictment through disposition; a Juvenile Division of six attorneys; an
Investigative Division headed by a principal investigator who supervises ten
investigators; and 13 legal secretaries. The Chief Deputy is supported by a
first assistant deputy public defender who handles day to day operations.
Both the Chief Deputy and his first assistant are experienced trial attorneys
who nandle cases when the need arises.
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A full range of resources including access to expert witnesses and
investigatory supports are available from the state office located at Trenton.
Appeals are handled through the state office. With these, and its own
considerable investigatory and clerical resources, the Passaic County Public
Defender's Office had the most comprehensive support system of the three test
sites.

Operationally, the office enjoyed other advantages. First, it is the only

test office with the power to screen for eligibility and to accept cases
without judicial approval. Second, it is the only site empowered to appoint
cases to private attorneys in the event of conflict (a power which was eroded
somewhat during the test by judicial and fiscal changes). Third, it is the
only site to formally open hard copy case files and to assign cases to felony
attorneys at first contact. Therefore, it had the most consistent case manage-
ment system of the three sites.

In Passaic County, cases are opened upon receipt of an eligibility screening/
request form (Form 5(a)) filled out by a defendant who receives the form from
the magistrate or a jailer. When a Form 5(a) is received by the office--
usually within three to five days after arrest--an investigator is dispatched
to interview jailed defendants (or a notice is sent to bailed defendants to

schedule an interview) to verify eligibility and to learn the facts of the
case.

Probable Cause hearings are held in all felony cases. Prior to and during
the Field Test, two non-staff private attorneys were under contract to the
office to provide representation at these hearings. Their contact with a
defendant was limited to the hearing process. Cases not disposed of at the
hearing proceeded through the normal prosecutorial channels to the Grand Jury
and, if indicted, to Arraignment and processing in Felony Court. In the
routine case a staff attorney did not see his clients until after Arraignment
on the indictment--one to two months after arrest.
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During 1980 approximately 4,233 indictable complaints were filed in Passaic
County and over 2,500 defendants were arraigned on indictments. The office

opened 2,400 cases. Each felony attorney carried a yearly caseload of between
150 and 200 cases.

The office is proud of the high percentage of cases taken to trial and the
high rate of success it enjoys at trial. Unlike the other two test sites,
there is no Capital Division in the Passaic County Office. ATl felony
attorneys are expected to handle murder cases. The recent reestablishment of
the death penalty in New Jersey did not change the office policy regarding
capital cases.

To an outside observer the Passaic County Public Defender's Office appears to
be a highly efficient, well run operation staffed at all levels by professionals
who nave made public defense their careers. Attrition rates are low for all
staff. Attorneys are rarely hired directly out of law school. Staff openings
are often filled by transfers from the other public defender offices throughout
the state, suggesting that the office has a positive reputation within the
state system. Attorney tenure in the Felony Division ranges from four to 15
years with nine years being the average. The Passaic County Office of the
Public Defender is somewhat atypical of public defender offices in general and
of the two other test sites in particular. Of the three it can be character-
ized as The Career Office.

o Office of the Public Defender, 15th Judicial Circuit, Palm Beach County

Like the Passaic County Office, the Palm Beach County Office of the Public
Defender is part of a state public defender system, but in most respects it
operates as a wholly independent and autonomous entity. The office receives a
considerable portion of its operating budget from the state, whose support has
been generous at times. Just prior to the test, the office received authoriza-
tion for a few additional felony attorneys.
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The Public Defender is an elected official whose term of office lasts four
years. The current Public Defender is in his third term. He has a chief
assistant who also serves as supervisor of the appellate attorneys, an admini-
strative assistant who supervises all clerical staff, and a chief investigator
who supervises the investigators and interns.

The office is organized into a number of operating divisions. The Felony
Division is headed by a chief who supervised 15 trial attorneys assigned in
threes to each of five criminal Circuit Courts (during the test period a sixth
division of court was added). These attorneys handle all non-capital felony
cases assigned to the public defender after Arraignment. Each Circuit Court
section is staffed by an investigator and a secretary who work on the cases
assigned to their section. A Capital Division, handling the capital cases
from each Circuit Court section, is staffed by two attorneys, a secretary, and
draws investigatory support from the regular section investigators. The
Appellate Division, headed by a chief and staffed by between 10 and 13
attorneys, three secretaries and a staff assistant, is responsible for
handling all of the appeals from two nearby circuits in addition to those from
the 15th. The County Court (Misdemeanor) Division of five attorneys, ore of
whom serves as chief, one intern/investigator and two secretaries is organized
into two sections and handles all misdemeanor cases which are heard in the
County or lower court. A Juvenile/Mental Health Division of five attorneys
organized into four sections and supported by a secretary and an intern is
responsible for all juvenile and mental commitment cases. Social services for
defendants are available through a Social Service Division staffed by two
workers and a secretary.

While not as resource rich as Passaic County, the Palm Beach County Public
Defender's Office does have a range of technical and expert supports available
to it. For instance, the chief investigator is a certified polygraph operator,
but in the past his expertise rarely has been employed. Additionally, the

office has a long and successful history of securing grants to support its
activities.
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Operationally, the office enters cases only upon judicial appointment.
Routinely, this happens in County Court at the First Appearance, which under
Florida law must occur within 24 hours of arrest. (This law reguires the court
to hold First Appearances seven days a week, 365 days a year.) However, while
the office represents all defendants assigned to the public defender at First
Appearance, as with Passaic County, little further legal representation is
provided by the office to clients early in the criminal justice process.

At First Appearance, the judge considers issues of bail and establishes
probable cause in a non-adversarial hearing focused upon the affidavit of
complaint filed by the arresting officer. Upon a finding of probable cause

the prosecutor has 21 days to file formal charges in Circuit Court on an
information. Defendants are arraigned in Circuit Court on the information.

This usually is the first time a Felony Division attorney meets a defendant.
Therefore, during the period from First Appearance, when the defendant is
represented by a County Division attorney, until Arraignment on the information,
there is rarely any contact between the office and the defendant other than an
interview by an investigator.

The Palm Beach County Public Defender does enjoy one considerable representa-
tional advantage over the other test offices--public defenders can depose all
witnesses. Under Florida law, criminal defense attorneys have full deposition
powers, thus enabling the individual attorney to depose all State's witnesses
after receipt of the witness list during the discovery process. Discussions
with observers revealed that public defenders in Palm Beach County use this
advantage more than do private attorneys. They also suggest that the deposi-
tion power lessens the need for a large investigative staff, and in fact the
office has the smallest number of investigators (5) of the three test sites.

Case management is decentralized by Circuit Court section. Hard copy files
are opened only after Circuit Court Arraignment, and there is no systematic
transfer of information between misdemeanor (County Court) attorneys and felony
attorneys. No system of recording case data on case folders is maintained.
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New hard copy files were developed for use during the test period so as to
enable an attorney to document his or her cases.

In Palm Beach County during 1981, 8,400 felony arrests were made, and formal
felony charges were filed on 4,300. The public defender office represented
3,500 defendants. Each felony attorney was assigned between 270-300 cases but
not all those defendants were processed through felony court.

The Palm Beach County Office of the Public Defender is staffed by young
attorneys who frequently are hired out of law school. At the beginning of the
test, only five attorneys on the staff had more than five years of experience.
The office has established an excellent orientation program to meet the needs
of its younger staff. Attorneys rotate from the Appeals Division through the
County or Juvenile Divisions to the Felony Division. The process can take up
to two years. In addition to this phased orientation process, attorneys are
given the opportunity to attend classes at the National Criminal Defense
College in Houston each summer. Almost every felony attorney has attended the
program at least once.

The Palm Beach 0ffice of the Public Defender is staffed by an enthusiastic and
committed group of individuals many of whom have chosen public defense as a
first step in their legal careers. High turnover is due as much to the view
that this is a first step on a career ladder as to the caseload pressures of a
high volume office. Thus, of the three sites, it may be characterized as The
Training Office.

e Office of the Public Defender of Shelby County

The 0ffice of the Public Defender of Shelby County is a public agency funded

by the Shelby County government and by the Supreme Court of the State of
Tennessee. Administratively, the office is a department of the County Division
of Health and Public Services, which also administers the welfare department,
the medical examiner, the pretrial services operation, the divorce referee,

and a number of health care centers. As a department of a county agency, the
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Public Defender's Office is subject to all of the budgetary and administrative
vagaries that other local bureaucratic units face. A1l hiring and personnel
policies are dictated by county government and civil service. The County Mayor
ultimately selects all assistant public defenders and reserves the authority

to terminate them.

The Office of Public Defender is headed by the Chief Public Defender who is
appointed by the Mayor and must be confirmed yearly by the County Commission.
The Chief Public Defender serves in this capacity on a part-time basis and
maintains a private law practice. He answers to the Director of the Division
of Health and Public Services and ultimately to the Mayor on all adminstrative
and personnel issues, but does have relative control over the operations of
the office. As such, the Shelby County Office of the Public Defender is the

least independent of the three grantees and faces the most severe fiscal
constraints.

To understand the unique organization and staffing of the office, it is helpful
first to examine the evolution of the office over time. The Shelby County
O0ffice of the Public Defender was authorized by the Tennessee State Legislature
and established by Shelby County in 1917. It was one of the first public
defender agencies in the country. From the beginning the Chief Public Defender
served on a part-time basis and, until the 1950s, was supported only by a part-
time assistant and an investigator. By 1969, the office had a staff of 14
part-time attorneys each of whom retained a private practice. In fact there
was a strong resistance to hiring full-time assistant public defenders because,
in the words of the then Chief Public Defender (who served from 1941 to 1974),
"full-time Tawyers would inevitably lower the standards of the staff." However,

in 1969 three full-time attorneys were appointed and by 1975 this number had
grown to seven.

Prior to 1972, only indicted felony defendants were provided public defense
services in Shelby County. In that year, in response to Argentsinger v. Hamlin,
the state legislature authorized the establishment of a public defense service
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in the Memphis Municipal Court to serve misdemeanor clients. In 1974 the
Memphis City Attorney established and staffed a City Public Defender Office
which handled all misdemeanor cases and represented felony defendants until
they were "held to the State" or bound over for Grand Jury indictment. 1In
1980, the City Public Defender Office was transferred to the county operation.
However, at the time of the Field Test, the staff of the municipal unit had
not yet been fully acclimated to the county operation. In fact, it was not
until the summer of 1982 that municipal court attorneys were located in the
main offices of the public defender.

The current Chief Public Defender is only the seventh individual to hold the
position since 1917, but the third since 1974. He is given high marks as a
manager and administrator both in organizing the office and in maintaining
liaison with county government. He is assisted by a deputy administrator who
is also appointed by the Mayor. The deputy supervises the investigators,
handles appeals and serves as liaison to the legislature.

The office employs 31 attorneys (17 full-time and 14 part-time). Six attorneys
are assigned to the City Court Division (which became the General Sessions
Division on September 7, 1982, after the court reorganization), 16 are assigned
to the Criminal or Felony Court Division (one full-time and one part-time
attorney per division), and three attorneys {one full-time, two part-time) are
assigned to the Capital Division. Three to five attorneys are assigned to an
Appeals Division depending upon caseload pressures. The office has an
investigative staff of ten. One investigator is assigned to the City General
Sessions Court Division, eight are assigned to the eight divisions of Criminal
Court each serving two divisions in a two-person team, and one investigator is
assigned to the capital division. The office is authorized to employ only

five full-time clerical staff: the secretary of the Chief Public Defender, an
Appellate Division secretary, a secretary for the City Court Division, an
administrative assistant and a custodian of records. Each of these staff
supported the felony attorneys at times, but the office has always depended
heavily upon CETA funded secretaries and summer youth work placements and
attorneys often are forced to do their own typing.
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While the Shelby County Office has the lowest level of clerical support of the
three test sites, it had the advantage of having a full-time custodian of
records. The primary duty of the custodian is to document the time spent on
individual cases by the felony attorneys. 1In Shelby County all felony attorneys
are required to record the nature and duration of each activity they undertake
on a case. An attorney who fails to do so is subject to immediate suspension
because reimbursement from the State Supreme Court is based upon individual

case records.

The custodian of records is responsible for all case specific data management
in the office. She receives the paperwork prepared on felony defendants
represented at the Tower court level, makes attorney assignments for all
felony cases after Arraignment on an indictment, and receives all case files
from the attorneys after a case has been closed. She also maintains files on
all diversion cases assigned to the office to ensure that motions to expunge
the criminal records of successful divertees are made at the appropriate time.
Last, for the past few years she has prepared a yearly report for the office
documenting the activities conducted during the year and highlighting changes
and trends evident over time. In short, the Shelby County O0ffice of the Public
Defender had by far the most comprehensive internal case management system of
the three test sites.

The office has traditionally had 1little in the way of ancillary resources to
fund special experts or technical support. Prior to the Field Test there was
an active social services unit which was involved in post-conviction sentencing
planning. The unit was to become involved earlier in cases during the ERDC
test. However, budget cutbacks limited the staff of this once active division
to one person. That person has worked exclusively on capital cases since that
time. In fact, since then, capital cases are the only ones which receive any
expert assistance, and that has been limited to psychological/psychiatric
testimony bearing on the sanity of the defendant.
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Operationally, the Shelby County Public Defender Office enters cases only upon
judicial appointment. While similar to the Palm Beach County Office in this
regard, the situation surrounding appointment in Shelby County is rather
unique. Under the bifurcated Shelby County Court system, it has been a Tong-
standing practice for private attorneys to represent felony defendants only
until the case is "held to the state" or transferred to the Grand Jury for
indictment. Thus, there has always been a very active defense bar at the
Municipal Court level. The attorney does not have to make a formal motion to
withdraw from a case to be relieved of his or her responsibility to the client.
It happens automatically. Poor defendants in Shelby County know that they
might be able to have family or friends contribute enough money to help them
retain private counsel at least for municipal court proceedings. At the same
time, they know that they might have a public defender represent them in
Criminal Court after they are indicted.

Municipal Court judges, aware that an otherwise indigent defendant can receive
private representation for $500 or less, and interested in protecting the
private criminal bar, have been reluctant to appoint the public defender at
First Appearance. Public defenders rarely cover felony First Appearance,
since appointments would never be made that soon. Rather, cases are routinely
continued for from two days to two weeks, to "enable" defendants to retain
private counsel. Thus, judges appoint the public defender only after the
defendant has demonstrated over time that he or she is unable to arrange for
private counsel. One outcome of this practice has been that the Shelby County
Public Defender's Office represents more defendants in Criminal (Felony) Court
than it does in Municipal Court, since many of its clients are represented by
private counsel in Municipal Court.

The normal case process for all Municipal Court felony case appointments is as
follows:

¢ the judge would appoint the public defender to represent the
defendant and continue the case for report;

® upon judicial appointment, the lower court investigator would
gather whatever case specific information was available from
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the clerk and the prosecutor, interview the defendant in jail
as soon as possible, and pass on the paperwork to an attorney,
noting the date of the next court appearance (the report date);

e on the report date the attorney reviewed the paperwork and
interviewed the defendant to determine whether a Preliminary
Hearing was to be held or waived {waiver ensured an almost
automatic motion for bail reduction by the Municipal Court
prosecutor which was rarely denied), or whether the prosecutor
was to be approached for an early resolution (only cases
reduced to a misdemeanor, approximately 25% of all felony
arrests, can be disposed of in Municipal Court). He or she
then reported to the court regarding the intentions of the
defendant;

e Preliminary Hearings result in a finding of probable cause, a
finding of no probable cause and a dismissal (with or without
costs), or a nolle prosequi by the prosecutor (if witnesses
fail to appear). Only in the case of a finding of no probable
cause where costs are assessed to the defendant does a
dismissal actually dispose of the case. In all other
situations, the prosecutor would send the case file to the
Grand Jury Unit for indictment. A1l dismissals or nolles do
result in the defendant being released if he or she has been
in jail, but upon indictment a capias is issued, the defendant
is rearrested and a new bond is set by the Criminal Court
judge. Thus, defendants out on bond suffer a hardship when
their cases are nolle prossed since the original bond will not
be honored in Criminal Court.

The City/General Sessions Court public defenders cease all work on a case once
it is bound over. From that point until Arraignment in Criminal Court, a
period which could be as long as five months but averages closer to 45 days,
no one from the office would have any involvement with a defendant or with his
or her case. In Criminal Court, the public defender is appointed to a case at
or soon after Arraignment on the indictment. The same attorney, then, handles
a case from appointment through disposition.

In 1981, 5,500 felony defendants were processed through the Memphis City Court
and 4,300 were transferred to the Grand Jury for indictment. Approximately
1,400 of these defendants were served by the Shelby County Public Defender in
Municipal Court. The office served 2,400 defendants in Criminal Court, 700-
1000 of whom also had been represented in Municipal Court. Caseloads for the
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two City Court attorneys who handled felony processing averaged between 600

and 700 cases per year. Full-time felony attorney caseloads were approximately
200 cases per year while those of part-time attorneys averaged around 75. The
extreme pressures on City Court attorneys, their inability to provide felony
attorneys with adequate information regarding cases, and the failure of the
office to provide representation continuously from bind over through indict-
ment prompted the Shelby County Public Defender to participate in the ERDC
Field Test.

The office nhas an interesting staff mix of young inexperienced attorneys and
older more established attorneys. The City Court attorneys are usually younger;
the felony attorneys both full-time and part-time are older and more experienced.
In viewing the office in operation one gets a distinct impression of a medium
sized private law firm, except for the lack of adequate secretarial support.

The fact that there are a considerable number of part-time attorneys, each of
whom has a private criminal defense practice, adds to this impression. It is
further supported when one observes the group of younger "associates" who

appear eager to move up to the responsible felony positions now held by the
"partners." The overall laissez-faire management style of the office further
promotes the image. In a sense the office is a hybrid between public service
and private practice and of the three test sites is best characterized as The
Hybrid Office.

Criminal Justice Systems Organization and Process

Chapter I discusses the considerable political, social, and fiscal tensions
which confront the administration of justice in every jurisdiction across the
country. Legislatures, the courts, prosecutors, enforcement officers and
public defenders alike have increasingly had to respond to the growing pressure
placed upon them by their communities to deal more stringently with crime and
the criminal. Each of the ERDC Field Test sites faced such tensions.

This section focuses upon a comparative examination of the three criminal
Justice systems within which the test was to operate. It is organized into
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discussions of the courts, prosecutors, law enforcement, and ancillary
services.

# The Courts

Each state is headed by a Supreme Court which is the ultimate appellate review
within the state for criminal justice matters. In New Jersey and Florida,
Supreme Court Justices are appointed while in Tennessee they are elected. The
administrative powers vested in the Supreme Courts vary considerably. For
example, in New Jersey, the Chief Judge of the Court exercises broad admini-
strative latitude over the state court system. He heads the Administrative
Office of the Courts, a research and policy arm, which implements his policy
decisions. He appoints the chief administrative judge of each trial region of
the state and invests that individual with broad policymaking powers. The
current Chief Justice has established a "speedy trial” program which is an
attempt to eliminate case backlogs and delay. The speedy trial program has
operated in Passaic County for some time and had has broad procedural and oper-
ational repercussions on the county's criminal justice system.

In Florida, the Supreme Court also is invested with broad rule making authority.
The current Chief Justice has been especially active in this regard. He has
served as co-chairman of the Governor's Task Force on Criminal Justice System
Reform, whose recommendations on a broad range of issues include one that
became the basis for a preventive detention bill. The Chief Justice also has
been interested in establishing a sentencing guidelines system statewide
drawing upon the recently completed NIJ Field Test. His interests in a
consistently administered sentencing guideline system are said to be based

upon his objection to mandatory sentencing legislation.

In Tennessee, the Supreme Court is responsible for reimbursement of some of
the costs of prosecutorial and defense services. However, it does not appear
to have broad administrative responsibilities. In fact almost all procedural
or administrative changes are initiated by the legislature.
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Locally, the courts of the test sites are organized quite differently. The
Passaic County Trial Region is made up of the fourteen municipalities of the
county each with its own municipal court which feeds into the regional Superior
Court. Passaic County is the only test site with multiple municipal courts

and this fact is reflected in its test plan. Municipal court judges can commit
a defendant convicted of a "disorderly persons”" offense for up to six months

imprisonment. In felony cases, municipal judges conduct First Appearances,
set bail (for some serious offenses only a superior court judge can set bail),
and hold Preliminary Hearings. The Superior (Criminal) Court is made up of
six court divisions which process all felony indictments.

The Passaic County Trial Region is headed by an Assignment Judge who exercises
broad administrative powers. In recent years he has authorized the use of the
10 percent cash bail system and has vigorously promoted speedy trial. The
Passaic Criminal Court Delay Reduction Program (CCDRP) is the most ambitious
speedy trial program in the state. One key element of the program is the Case
Processing Order which is set out by the judge at Arraignment in each Superior
Court division. That order notes the date of Arraignment and sets the schedule
for all further activities on a case, including: full reciprocal discovery
(within six weeks), the filing and answering of all pretrial motions (within
55 days), and establishes a cut off for all plea negotiations and an initial
trial date (60th day). The CCDRP has received mixed assessments from system
actors, but all agree that it speeds up the process dramatically. A number of
informants in Passaic County raised questions regarding the level of impact
that the ERDC Field Test could have given the existence of such an aggressive
speedy trial program.

The Administrative Judge was a strong supporter of the ERDC Field Test in the
Passaic County Trial Region. He believed it to be a valuable addition to the
speedy trial program. He worked with the Chief Deputy Public Defender on the
test, and made it a subject of consideration for the CCDRP committee which
oversees the speedy trial program in the region.
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Palm Beach County makes up the 15th Judicial Circuit of Florida. During the

1970s, the state established a fully integrated court system, doing away with
all municipal courts. Each circuit is headed by a chief judge who makes
judicial assignments. The Chief Judge in Palm Beach County was committed to
the test concept but was not actively involved in its development.

In Palm Beach County, the lower or County Court handles all First Appearances,
sets bail according to a prearranged bail schedule, and handles misdemeanor
cases with authority to commit misdemeanants for up to one year. Prior to the
test there were five divisions of Circuit Court to handle felony cases. (A
sixth division was added during the test period.) Each is staffed by three
Assistant State Attorneys and three Assistant Public Defenders. Since the
system is integrated there is no problem of managing municipal caseloads
similar to Passaic County. The court process is, in part, controlled by the
elected County Clerk and his Automated Courts Division. He has the most

elaborate record keeping and case tracking system of any of the court clerks
at the test sites.

Case processing in Palm Beach County is relatively straightforward. Charges

are filed on an information by an Assistant State Attorney 21 days after arrest.
There is only limited use of the Grand Jury indictment. Defendants are
arraigned in the appropriate division of Circuit Court within one week of
filing. Florida speedy trial rules are controlled by statute which mandate
that a defendant be brought to trial within 180 days of formal filing of

charges absent any waiver or stipulation. Moreover, a defendant can, upon
proper notice, demand that a trial commence within 60 days. Any request for a
continuance is considered to be a waiver of speedy trial. Due to the heavy
caseload in the circuit, speedy trial is a constant concern of all parties.

Original jurisdiction for criminal matters in Shelby County is vested in four
small municipal courts and the county General Sessions Court which on September
1, 1982 assumed responsibility for all cases previously processed through the
Mempnis City Court. Under the county's bifurcated criminal process, one court-
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room handles the pre-indictment processing of all felony and indictable
misdemeanor cases. Each of the six criminal General Sessions judges presides
over the felony processing courtroom for two months during the year. While
one of these judges assumes some administrative responsibility and interacts
closely with the elected Clerk of the Court and his staff, there is no one
judge who has any authority to establish general rules or procedures for the
other General Sessions judges. The judges are elected and operate independently
and autonomously within the general rules of criminal procedure as established
by the legislature and case law. General Sessions judges have the authority
to set bail, to hold Preliminary Hearings and determine probable cause, and to
commit defendants accused of some misdemeanors for up to one year in jail.

The General Sessions Court is not a court of record. Appeals on misdemeanor
convictions can be heard in trials de novo in the Criminal Court, the court of
general jurisdiction in Shelby County. The Criminal Court is organized into
eight divisions each of which is staffed by three Assistant District Attorney
Generals and one full-time and one part-time Assistant Public Defender.

Felony cases are assigned to the Criminal Court Divisions on a rotating basis
by the Clerk of the Criminal Court. Thus, there are two elected clerks serving
the criminal court process, and each handles the assignment and recording tasks
independently. The Criminal Court judges elect one among their number to serve
as an administrator, but, they retain their independence and autonomy.

There are no speedy trial provisions in the state of Tennessee, but observers
contend that continuances are not routinely granted. The recently enacted
Judge Sentencing Act is expected to extend the already considerable criminal
court process since it requires that presentence investigations be made in
most cases and introduced a range of sentencing guidelines which tie sentences

to the relative seriousness of the crime and the prior criminal record of the
defendant.
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® Prosecutor

The three sites are characterized by three distinct prosecutorial styles which
in part reflect the systems within which they operate and in part reflect the
personalities of the chief prosecutors themselves. Two of the three
prosecutors are elected--the Shelby County District Attorney General and the
Palm Beach County State Attorney. The Passaic County Prosecutor is appointed
by the Governor for a term of five years, but he must answer to the Tocal
County Commission for fiscal and budgetary matters.

The Passaic County Prosecutor's Office has a staff of 121 attorneys, investi-
gators and clerical personnel. In addition to regular Superior Court

divisional assignments of two prosecutors and two investigators, there are
special units for the prosecution of homicides, white collar crime, arson, and
organized crime/corruption. The Prosecutor has responded vigorously to the
speedy trial program in the region. First, he verticalized prosecutions by
assigning assistants to municipal courts where they conducted Preliminary
Hearings and continued with cases through the Grand Jury and Superior Court
proceedings until disposition. Second, he placed a time 1imit on negotiated
pleas. If a plea is not agreed upon within the stipulated time period
(initially 45 days, but extended early in 1982 to 60 days) only pleas to the
indictment charges are to be considered. Third, immediately prior to the
planned implementation of the Field Test, the Prosecutor established a
screening unit to review cases at the municipal level prior to submission to
the Grand Jury for indictment. While this move compromised the vertical
prosecution system somewhat, it was seen both as a time saving move and as a

relaxation of some of the burden placed on the trial prosecutors by vertical-
ization.

Operationally, the office maintains strict controls over the prosecutorial
process. One chief assistant prosecutor screens and approves pleas negotiated
by the trial prosecutors on all but the most routine felonies. One chief

assistant prosecutor supervises the special prosecutorial units.
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Budget cutbacks and accompanying belt tightening measures have affected the
staffing and operations of the Passaic County Prosecutor's Office in recent
years. Observers suggested that the office suffers somewhat from morale
problems and has experienced some turnover in attorney staff. The assistant
prosecutors are on the average younger and less experienced than their
counterparts in the Public Defender's Office.

The Palm Beach County State Attorney has campaigned for higher office in the
past and was a candidate for U.S. Senate in the 1982 Florida primary. As such
he is a highly visible political figure in the county and in statewide
politics.

The Palm Beach County State Attorney heads a highly efficient office that is
organized and run on a management systems basis. For example, the office

makes the most use of computerization and case tracking of any of the three
test site prosecutors. ATl failures to appear (FTA) for all offenses including
traffic tickets are tracked, noted and aggressively pursued.

The office employs 151 people including attorneys, investigators, and clerical
support. They are organized into a County (Misdemeanor) Division, an Intake
Unit, a Felony Trials Division, an Economic Crime and Government Relations
Division, an Organized Crime Division, an Investigative Division and subsidiary
divisions focused on the special areas of child abuse, welfare fraud, juvenile
crime, child support and homicide. Ancillary units tied to victim/witness
support and community crime prevention are also operative. Administrative
supports include units for word processing and data processing.

There are three Assistant State Attorneys assigned to each of the Circuit Court
divisions. Of the 12 investigators, five, plus two paralegals, are available
to the Felony Division to find witnesses, serve subpoenas and to do investi-
gations that the police cannot or will not do. One legal secretary is assigned
to each division. The organization of the Felony Division therefore mirrors
that of the Public Defender's O0ffice. The staff of the office is somewhat

48



older and more experienced than that of the Public Defender's Office; however,
it does experience considerable turnover.

Management of the office is the responsibility of the Executive Assistant
State Attorney. There are supervisors of the Felony and Intake Units who
report to him. These units were the ones most directly involved with the ERDC
Field Test. A discussion of their operations is in order.

The Intake Unit is responsible for screening all arrest and police report
information and for filing felony charges by use of the information process.
As mentioned above, under Florida law, the State has 21 days from arrest to
file charges or the defendant is entitled to an adversarial Preliminary Hearing.
The 21-day period is ostensibly to give sufficient time for the police report
and the State's case to be prepared. In practice, if the Intake Unit has not
received the police report within the time period, it will nolle prosse the
case. In this way, the office manages the performance of the police agencies
in the county; few cases are dismissed for want of a police report. -

The unit is very aggressive in downfiling felony cases to misdemeanors.
Approximately 50% of all felony arrests reportedly are reduced to misdemeanors
by the Intake Unit. The interesting result of this practice is that Palm Beach
County processes 60% more felony arrests than does Shelby County but files
formal felony charges on fewer defendants.

In recent years the office, through the Intake Unit and the various special
divisions, has worked closely with the police to increase the number of cases
filed by warrant arrest. Warrant cases are considered stronger and require

less follow-up work; thus, limiting the pressure of speedy trial on the Felony
Divison.

The Felony Division prosecutes all felony cases arraigned in the Circuit Court
not assigned to the special prosecutorial units. The Division is headed by a
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supervisor who screens negotiated pleas. The plea negotiation process of the
division has been influenced in recent years by a number of factors. First,
Palm Beach County participated in the NIJ Sentencing Guidelines Field Test
which set up a process by which sentences were determined by a system which
assigned points to a case according to the charges, the defendant's prior
record, and other variables. The guidelines were designed to achieve a level
of consistency in sentencing. The test was in effect from April 1981 to April
1982.

Second, just prior to the implementation of the sentencing guidelines process,
the State Attorney instituted a policy that prohibited charge bargaining in a
case after formal charges were filed. This policy severely hampered the plea
negotiation process, and forced assistant prosecutors to "point bargain® and
thus compromised the sentencing guidelines effort. These two related factors
have changed the nature of plea bargaining in the county somewhat, and did
influence the Circuit Court process during the ERDC Field Test.

The District Attorney General of Shelby County recently began his second

eight-year term of office. He is the son of a former Chief Public Defender
(1940 to 1974) and was himself a part-time Assistant Public Defender before
becoming the District Attorney General. His office is organized in a manner

which reflects Shelby County's bifurcated criminal process. A General Sessions
Court Unit of five Assistant Attorney Generals, a secretary and a victim/
witness counselor nandled all felony case processing in municipal court. A
Grand Jury Unit of two to three attorneys and several secretaries prepare all
cases for Grand Jdury indictment. Three trial prosecutors are assigned to each

of the eight divisions of Criminal Court. Each of these units is headed by a
supervisor.

Since there are no speedy trial regulations which control the criminal case

process in Tennessee, the District Attorney General's Office is not under any
general pressure to speed up processing. The most consistent period of delay
in case processing is the extended time between the bindover and the issuance
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of a bill of indictment by the Grand Jury. As with Passaic County all felonies
are charged by a true bill and no mechanism for charging on an information or
for allowing a waiver of indictment is currently used. Once bound over, a

case is held by the Grand Jury Unit pending receipt of the police report and
the state's case. Unlike the Palm Beach County State Attorney's Office, there
are no formal performance controls placed on law enforcement by the District
Attorney General's Office. According to a 1982 Public Defender survey, the
average time between bindover and indictment was 45 days.

Each felony trial division is headed by an Assistant District Attorney General
who assumes responsibility for serious felonys, controls assignments of other
cases to the other two Assistant District Attorney Generals and exercises
general control over the plea negotiation process. In certain cases, the
supervisor of the Criminal Court Division or the District Attorney General
himself assumes plea negotiation responsibility. A unique aspect of plea
negotiation is that trial prosecutors can bargain on charge, length of sentence
and facility where the sentence is to be served since the Shelby County
Correctional Center is licensed to house prisoners for up to seven years and

is an alternative to state prison.

o Law Enforcement

The law enforcement agencies of the three test sites, while reflecting the
distinct atmospheres and environments of their communities, are in many ways
quite similar. Only the Memphis Police Department with over 1600 sworn and
civilian personnel can be considered a large urban police force. The major
pretrial detention responsibility at each site is assumed by the elected county
sheriff although there are other enforcement agencies, most notably the Passaic
and Patterson, N.J. police departments, which do house arrestees for a time.

The law enforcement agencies are faced with a number of critical problems.
For example, each of the sites has a jail overcrowding problem. In Palm Beach
and Passaic Counties, this problem is endemic and any effort to reduce the
pretrial jail population is supported. In Shelby County, the costs of housing
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a defendant in the massive new county jail escalate after 72 hours of
detention. The more defendants who can be released within 72 hours, the less
cost to be borne by the local system.

Pretrial release, while suported by the sheriffs, is usually opposed by the
police. Other tensions between police and sheriff's offices do exist and in
Shelby County have caused the Memphis Police Department and the Sheriff's

Office to resist efforts to create an integrated metropolitan pojice force.
However, they have participated in a metropolitan effort to upgrade drug

enforcement efforts. Palm Beach County law enforcement agencies also have
been involved in aggressive efforts to stop drug trafficking, and work with

the federal strike force in south Florida was a part of those efforts.

o Ancillary Agencies

Ancillary agencies are those agencies, such as pre-trial release programs,
diversion programs, and alternative treatment programs, which are involved in
the criminal justice process, but operate outside of the formal administration
of justice. They are included because they are important elements of the
systems within which they operate.

Pretrial Release. There is an organization at each site which screens
defendants to support the bail setting process; however, only one, the Shelby
County Pretrial Services Agency (PTS), can actually be considered a pretrial
release program. In Passaic County the bail unit of the county probation
department, screens arrestees and gives information to judges regarding bail.
In Palm Beach County, staff of the Treatment Alternatives to Street Crime
Project (TASC) also provide this service. However, the Shelby County PTS
screens defendants, makes recommendations to the judge and supervises
defendants released on their own recognizance (ROR) insuring their appearance
at court. PTS is an independent arm of county government and enjoys an
excellent reputation in the system.
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Of the three pretrial agencies, only PTS had an important role in the ERDC
Field Test. PTS staff conducted the indigency determination/eligibility
screening function for the test.

Diversion. Diversion or "deferred prosecution" is available to first time
defendants accused of minor felonies at each site. While broad eligibility
criteria are established by statute, each prosecutor has limited the range of
the diversion option in his jurisdiction. Only in Passaic County does there
appear to be any latitude in awarding diversion. Supervision of divertees is
the responsibility of units of the probation departments in Palm Beach and
Passaic Counties. In Shelby County, PTS assumes that responsibility.

Public defender participation in diversion decision making, therefore, is most
evident in Passaic County since diversion occurred late enough in the process
to enable a trial attorney's involvement. In Palm Beach and Shelby Counties,
diversion is usually available only during the early case screening period,
but there is some limited post-indictment diversion in Shelby County. In

Passaic County, a defendant can petition for diversion only after arraignment
on an indictment.

Treatment Alternatives. While each site has a range of social service and
rehabilitative options, few if any are involved early in the adjudicatory
process. The Palm Beach and Shelby Counties Public Defender's Offices did

have units to develop sentencing alternatives but neither involved these units
in the test.

THE FIELD TEST AS PLANNED

Each test site public defender office was required to submit a grant applica-
tion detailing the operational procedures it proposed to use in implementing
the field test. After grant award in March of 1982, 0DTD staff and consultants
worked together with each office to refine and update the plans. URSA
Institute evaluation staff also participated in these efforts.
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The site plans all addressed the mandatory criteria set out in the Test Design

Document and by and large the criteria were satisfied. The criteria wnich

remained somewhat in question included:

1200 Case Minimum--There was some question that Passaic and Shelby

Counties could generate the required 1200 cases called for in the test
design during the projected test period. The Passaic County office
shifted from an original plan designating four communities as test
targets to two communities--Passaic and Patterson. The Shelby County
office served fewer clients in Municipal Court than it did in Criminal
Court, and there was some speculation that the private bar would resist
any attempts by the office to expand its Municipal Court caseload.

Early Discovery--The discovery rules in each of the test sites are

controlled by state statute and case law. None of the jurisdictions had
provision for early discovery called for in the design other than receipt
of the Affidavit of Complaint and/or an arrest report. Full reciprocal
discovery occurred only pursuant to motion after arraignment on the
indictment or information. There were concerns that the full impact of
ERDC might not be realized because of the limits on early discovery

which existed at each test site.

Public Defender Staffing--There were distinctions between test and

control group staffing at the sites. In Passaic County, during municipal
court processing, the two test attorneys were staff of the office while
the control attorneys were non-staff contract attorneys. Test attorneys
represented clients from arrest through Preliminary Hearings while control
attorneys represented clients only at Preliminary Hearings. In Palm
Beach County, four attorneys and two investigators staffed the test
divisions and three attorneys and one investigator staffed the control
divisions. Under Palm Beach County's vertical representation plan, test
attorneys handled cases from arrest through disposition while control
attorneys handled cases from Arraignment in Circuit Court through
disposition. In Shelby County, three test public defenders handled test
cases from First Appearance through the indictment stage while two
control attorneys handled cases from appointment through the Preliminary
Hearing.

The following discussions summarize the implementation plans developed by the
test sites. They focus upon the key elements of the test design and include
the methods adopted by each site to screen for indigency, randomize into test
and control groups, represent clients within 24 hours of arrest, conduct early

investigation, and provide continuous representation to clients through the
criminal justice process.
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Passaic County Test Process: The Multijurisdictional Plan

The plan of the Passaic County Public Defender's Office was characterized by

an attempt to provide early representation services within a multijurisdictional
setting. Two test communities, Patterson and Passaic, the cities with the
heaviest concentration of crime in the county, were the target municipalities.
Randomization was to be controlled by the following scheduling system. For a
two week period test services would be delivered in one of the target
communities. During that period, the test attorneys were responsible for all
eligible defendants who were arrested for indictable offenses in the community.
Therefore, for two weeks, Patterson would be designated the test site and the
test staff handled all cases accordingly, while Passaic would be designated
the control site and cases processed normally. During the following two weeks,
Passaic would become the test site and Patterson the control site and so on
through the term of the Field Test. The Passaic County random assignment
scheme may be characterized as "Timed Randomization."

The early contact aspects of the test process was planned as follows. The two
test attorneys were to be in communication with the county jail and target
site lock-ups on a regular basis. When an individual was booked, one of the
test staff, usually an attorney, would go to the lock-up to gain access to the
defendant, screen him or her for eligibility using the procedures established
by the office, and interview the defendant to gather the salient factors of
the case. Thereupon the attorney represented the client at First Appearance,

directed any needed early investigation, and represented the defendant at the
Preliminary Hearing.

As a special negotiating component, test attorneys were authorized to waive
indictment and enter a plea on an accusation in Superior Court on those cases
where such a procedure was appropriate. The non-staff attorneys who handled
control cases were not authorized to use the accusation method.

The Passaic County Public Defender's Office uses a horizontal representation
system and continued to do so during the test. Given this fact, a special



assignment system was set up to accommodate the test in the four Superior
Court Divisions which received experimental cases. In each division one
attorney was designated the test attorney and one was designated the control
attorney. Each was to be assigned only those types of cases. The assignment
process was to be controlled centrally and thus test and control conditions
were preserved where possible throughout the adjudication process.

The following schematic graphically depicts the planned test process in
Passaic County.
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Palm Beach County Test Process: The Vertical Representation Plan

The Palm Beach County Public Defender's Office approach to the ERDC Field Test
was characterized by a fully verticalized representation process. Two test
trial divisions out of five were selected to implement the test. Vertical
representation by court division was made possible by the fact that court
division assignments were automatically made by the county computer system
soon after booking. This enabled the Public Defender's Office to know the
eventual Circuit Court divisional assignment for each case. Divisional
assignments were made by the computer on a random basis. Randomization was
controlled by using the automated division assignment process.

The Palm Beach County grantee had the largest test staff of the three sites.
Each test division contained four attorneys who were supported by two investi-
gators, one witness interviewer and one full-time and one half-time secretary.

The test process in Palm Beach County was to proceed as follows. Each morning
at 8:30 the witness interviewers were to obtain copies of the First Appearance
list, to determine which defendants were assigned to the test divisions, and
to interview them in the jail. The interviewers used the forms developed by
the court in screening clients for eligibility and gathered information helpful
for bail discussions. They then verified bajl information and turned in their
materials to the test secretary who made the attorney assignments. Test
attorneys were to interview defendants prior to First Appearance and, upon
appointment by the County Court judge, were to represent them at First
Appearance. During the 21-day waiting period, the test investigators were to
actively investigate cases under the direction of the test attorney, and test
attorneys were to negotiate with the Intake Division of the State Attorney's
Office regarding the possible settiement of cases. Upon Arraignment in
Circuit Court, the test attorneys continued case preparation activities and
interacted with the trial prosecutors in their divisions.

Control cases in the three (subsequently four) non-test divisions were to be
handled in the routine manner with limited representation provided defendants



at First Appearance and formal representation deferred until Arraignment in
Circuit Court.

The following schematic depicts the test process in Palm Beach County.
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Shelby County Test Process: The Eligibility Screening Plan

The key elements of the ERDC Field Test planned for Shelby County included the
earlier appointment of the public defender and the continuous representation
of defendants by the test staff from appointment through the indictment stage.
Randomization of cases was to be characterized by a true random assignment
process whereby eligible defendants were to be assigned to the test and
control conditions on the basis of their booking number. The UI on-site field
researcher, using a random number system, was to inform the test secretary on
a daily basis whether test cases, drawn from the pool of eligible defendants,
were those with odd or even booking numbers. The test team included three
attorneys, one of whom served as the coordinator of the test, an investigator
and a secretary. Originally, the test staff was to include a part-time social
worker, but this position had to be dropped to allow for a special subcontract
with the Pretrial Services Agency (PTS) to support the hiring of a person to
conduct the eligibility screening and indigency determination functions. It
had been determined early on that the private bar and the judiciary would not
allow the office to determine indigency and PTS was the logical choice to
assume this function.

The test process was to proceed as follows. Each morning between 6:00 a.m.
and 7:30 a.m. and each afternoon from 1:00 p.m. to 3:00 p.m. a Pretrial
Services Agency staff member was to interview every person arrested on felony
charges since the last jail sweep. The interview was to document whether the
defendant wished to be represented by a public defender and whether the
defendant was indigent and eligible for such representation.

At the conclusion of each round of interviews, the PTS interviewer was to
deliver the list of eligible defendants to the test secretary. The secretary
randomized cases into test and control groups using the booking number system,
opened a file for test cases and assigned cases to the test attorneys. Test
attorneys interviewed the test defendants prior to First Appearance and were
to have them execute an affidavit attesting to their indigency and eligibility
to receive public defender services. This affidavit was used to further
placate the private bar objections to ERDC.
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At First Appearance the test attorney was to submit the affidavit to the judge
and, upon appointment, was to represent the defendant during the bail setting
process, at the report date, during negotiations with the prosecutor, at the
Preliminary Hearing and through the indictment stage. Control attorneys were

to continue to represent defendants from appointment until the Preliminary
Hearing.

Upon Arraignment in Criminal Court, each felony trial attorney was to be
assigned both test and control cases since, unlike Passaic County, there was
no way to anticipate divisional assignments prior to indictment. Trial
attorneys were to represent defendants, test and control, from appointment
through case disposition.

The following schematic depicts the test process in Shelby County.
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ITE CHARACTERISTICS
- population
¢ target area

elony Cases:

® Arrests
Indictments/Bindovers/
Informations

Key Contextual Issues:

SYSTEM ORGANIZATION
y Public Defender

--0ffice organization

--Caseload

--Case Assignment and
Handling

e Prosecutor

--Organization

Figure 4
ERDC TEST SITE CHARACTERISTICS

Passaic County, New Jersey

440,000 (approx.)

municipalities of Patterson
and Passaic

4233 (indictable complaints 1980)
2500 (approx.) ‘

State Public Defender has been
replaced occasioning changes in
central office

Legislature nay pass restrictive
mandatory minimum sentencing {gun
use law already in place)

Governor's moratorium on transfers
to state prison exacerbates jail
overcrowding

Budget and fiscal crisis state-
wide may present problems

State PD system with local PO
appointed by State PD

12 trial attorneys, 1 head APD

& 1 deputv, 1 principal investi-
gator, 10 investigators, adequate
secretarial support; incliudes a
juvenile unit but there is no
representation of misdemeanor
defendants

2400 cases--appointnent power
vested in PD

APDs assigned cases on rotational
basis, pre-arraignment activities
conducted by investigators and
non-staff attorneys; staff
attorneys enter case after
arraiomsent on indictient.  Con-
flict cases may be handled by
office due to recent budget cuts.

Prosecutor appointed by governor
for five years but answerable to
county for budget. 16 assistant
prosecutors--2 to each division,
there are specialized units also,
limited data processing capability,
limited investigatory capacity

Palin Beach County, Florida

64

573,125

entire county with the exception
of the area of Belle Glade

8381 (1981); 8395 (1980)

4315 (1931) 4805 (1930)-informations
filed

South Florida crime wave an issue
with recent refugees from Cuba & Haiti
expected to increase crime rate

Legislature considering preventive
detention, mandatory minimum
sentencing

November elections may change scene
somewhat (i.e., State Attorney
running for Congress).

State PD, but local PD is elected
and operates autonoriously. Mis-
demeanor Division, Felony Division
(5 divisions--3 attorneys in

each), Capital Division & Appeals
Division, 5 investigators, adequate
clerical support, social services
unit {1 person)

3500+ cases (appointment at first
appearance, case opened after arraign-
ment )

Cases assigned randomly to divisions
by county computer. Limited pre-
arrajqnrent contact by misdemeanor

or investigator staff. After arraign-
ment cases assicned to division
attorneys on rotational basis,
investigators tied to divisions and
usually do not get involved unti)
arraignment. Conflict cases are
appointed out.

State's Attorney selected, 151 staff
in office, numerous specialized units-
Intake, Felony (3 ASAs per division)
other specialized divisions. Hiahly
organized and specialized; clear
systems approach to prosecution,
reasonably high investigatory capacity

Shelby County {lemphis), Tennessee

777,000

Entire county with exception
of 4 small municipalities

5270 (1980)

4392 (1980 bound over or
transferred to Grand Jury)

¢ Judge sentencing legislation
will affect case processing

9/82 system reorganization from
City to County will affect
lower court case processing,
jail and bail issues, judge-
ships, court clerks, etc.

Legislation calling for waivers
of juveniles over age 12, codi-
fication of bail requirements,
mandatory minimums for sentences

August elections may affect
Jocal system--judges, county
mayor, sheriff, etc.

County PD appointed by County
Mayor, serves part-time. City
Court Division (1330). Criminal
Court Division (8 divisions,

1 full~time % 1 part-time
attorney in eacn, 1 Capital Div.
active Social Services Division
{1 person currently) limited
clerical support

1400 City Court--appointment
limited due to private bar
activity; 2400 after arraignment
{cases opened formally after
appointment in Criminal Court).
Numerous defendants served by
private counsel in City Court are
served by PD in Criminal Court

In City Court cases are handled

by one of two attorneys. Many
defendants retain private

counsel in City Court. After
indictment Clerk of Court assigns
cases to 8 divisions. After PO
appointment assignments are made
by the office--3 cases to full-
time attorney out of every four.
Up to three defendants in conflict

situation are served by the office.

e Elected Bistrict Attorney General,

City Court Unit (3 AAGs), Grand
Jury Unit (3 AAGs), and Criminal
Court Unit (8 divisions; 3 AAGs

in each). Limited data coilection
and reporting capabilities; City
Court Unit only ane to collect
agaregate statistics on activities;
limited investigatory capacity
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Figure 4 (cont'd)

Passaic County, New Jersey

Vertical system which has divisional
APs covering municipal courts from
perliminary hearing through disposi-
tion. Significant number of cases
(50%) screened out at PH and at Grand
Jury levels. (Prosecutor has initiated
(3/1) a case screening unit of 1 or 2
men to screen out cases prior to
preliminary hearing)

Pre-arraignment plea bargaining is
allowed. Post arraignment plea
bargaining must be accomplished within
60 days of arraignment or indictment
(proposed test process includes pos-
sibility of waiving indictment and
pleading to an accusation)

14 minucipal courts--3 yr. appoint-
ments for judges. Handle cases thru
preliminary hearing, but cannot take
pleas on felonies and cannot set
bail on certain offenses

8 superior court divisions, one
administrative/assignment judge who
makes policy and sets assignments
and will promote test

Speedy trial program is rigorously
promoted by assignment judge

Courts are consolidated through reagion-
alization, appointed clerk of court

State Administrator of Courts has
adrministrative power over local courts

Municipal PDs County Sheriff Pglice
report made available prior to pre-
liminary hearing

Bail unit in probation office screens
cases and makes bail recommendations.
Strong advocate for OR and new 10
bail system, but not actively in-
volved in process
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Palm Beach County, Florida

o Intake unit of 4 ASAs screen out
approximately 50% of cases and have
great latitude in doing so. Defense
rarely interacts with intake unit
wiich relies on police report files
information within 21 days of arrest

¢ Pre-arraignment plea-bargaining is
rare, post arraignment there is a
policy of no charge bargaining.
ASAs will sentence bargain by
compromising sentencing guideline
test point system

Consolidated court system with
County Courts (lower) and Circuit
Courts {upper) having county-wide
jurisdiction. One county court
division handles felony first
appearances, all subseguent case
processing in Circuit Court. Five
Circuic Lourt divisions wnicn ere
hcadcd by 2 cmief Juage wno caa
assist tost

® Operating in Circuit Court nunder
sentencing guidelines Field Test.
Expected to be made mandatory 4/1
by Supreme Court

No preliminary hearing, first appear-
ance setties probable cause using
only affidavit of complaint

e 37 municipalities. West Palm Beach

PD largest department. Police must
prepare state's case within 21 days
of arrest or case is nolle prossed.
On line booking system at jail ties
into court computer

TASC does classification screenings
for jail and prepares material for
bail setting. Not actively involved
in process. Prosecutor makes recom-
mendations for OR

Shelby County (Memphis) TN

City Court unit screens
out 20% of cases through
reductions to misdemeanors
or diversions. Cases
where probable cause is
not found are not dis-
missed outright but are
transferred to grand jury
unit. Grand jury unit
reviews State's case
{police report) and either
dismisses or presents

to grand jury

In City Court, AAGs will
reduce felonies only up
to 3rd degree burglary.
Will bargain reduction
in bail for a waiver of
preliminary hearing.

No bargaining in Grand
Jury Unit and no waiver
of indictment. Bargain-
ing in Criminal Court
includes charge, sentence,
and location bargaining

Courts are separate

(until reorganization).
There will be one division
of lower court to handle
felony processing. No
judge manager, admini-
stration by elected

clerk. Criminal courts alsc
without dssignment judge.

8 divisions administered by
elected clerk. All judges
are elected and operate
autonomously

Lower court not a
court of record. Pre-
liminary hearings do
not dispose of cases

Jury sentencing prevails
until new legislation is
operative (7.82)

Memphis police & Shelby
City Sheriff are large
organizations. MPU has
ICAP system. Investigators
prepare affidavit of
complaint and parti-
cipate in all elements

of CJ process. Metro-
politan unit for drug
cases has been organized

Pretrial Services
Department actively involved
in release process. 607

of all felony defendants
are interviewed {others
have too long a record

or have other holds). Staff
makes presentations in
¢city and criminal courts,
participates in bail
hearings, and wonitors QRed
defendants.
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Figure 4 (cont'd)

Passaic County, NJ

Pre-trial Intervention Unit, within
probation department, administrators
deferred prosecution program answering
to prosecutor. Defense makes formal
request only after arraignment on
indictment, and program has 23 days to
screen. Prosecutor accepts 967 of all
recommendations for diversion. Divertees
are monitored by PTI until completion
of plan. 8. of divertaes are revoked.
The program is limited to persons with
minimal records who are accused of
lesser feionies

Current procedures (5A) form will be
used by attorney or investigator
should be no problem other than
negotiating access to clients in
overcrowded jail. Process for lock-
ups will need to be negotiated

wo veek 01; tWo weeh off syscen wiii
be useéd, and should be sufficient to
assure random assianment. Clear
designations of start and finish of
period should be made and schedule
made available to courts & jail

Test attorneys are expected to make
first contact. Thus, contact within

24 hours of arrest, and prior to first
appearance seem to be assured. Hights
and weekends will be covered using an
answering service

PD has appointment power/no problem
for test. Assignment of attorney is
not established.

0ffice now conducts the most extensive
pre-arraignment investigation in the
test and is organized to do investiga-
tion in the absence of attorney
direction. Under test this process will
be enhanced with the addition of an
ERDC investigator

Palm Beach County, FL

Deferred prosecution is not an
alternative widely used by prose-
cutor. Mental health or drug
diversion is- possible in limited
number of cases but prosecution
is not deferred. Public defender
has little or no involvement in
diversion. Probation Department
monitors divertees.

Procedures have been established

with court. Intern will screen
defendants using approved format.
Access to clients may be difficult.
TASC interviewers might be a resource

Two divisions are assigneg to test
Randomization is assured with on-

line court division assignrent, Office
should research vagaries in system to
assure compatibility with test

Intern is to make first contact.
There is some question of whether
attorney will interview client prior
to first appearance. Problems

with computer may make early
representation difficult (i.e.,

tao many cases in a day, camputer
goes down.)

Little screening is done at first
appearance, sO it may not be a problem
for office. However, on THOs, PD must
be reappointed after arraignment. Query
whether "THO" appointments are appropri-
ate for test? Process of assigning
cases for ERDC staff. Job of test
secretary could present a problem due
to the expanded caseloads in the test
divisions and the need for current
division attorneys to maintain their
pre-test caseloads

Investiaation is not routinely
initifated nrior to arraignment in
Circuit Court. Investigators are now
tied to divisions <o only Test
Bivision investigators will be in-
volved in ERDC. ERDC should con-
siderably improve office investiga-
tory practices, however, expanded
caseloads may limit work possible

on 1ndividual cases

fang -

Shelby County (Memphis), TN

Pretrial Service Agency runs
the diversion progran.
Eligible clients are
identified at or around
first appearance and cases
are disposed of in iluni-
cipal Court. Screening is
considerable taking up

to 2 months. Recommenda-
tions are invariably
accepted, but only first
time offenders with

lesser felony charges are
eligible. There are a
limited number of cases
diverted in Criminal
Court. Term of diversion
is one year with close
supervision. Successful
completion results in
dismissal and expunge

ment of record upon motion
by defense

PTS to handle screening under
subcontract. Procedures will

have to be established with
judges, PTR, clerk of court, .
and city and county jails. %
Initial access will be critical

Randoriization process using
odd/even booking numbers of
eligibie pool provided by PTS.
Test secretary randonizes

Attorney under appli-

cation is Jnd person

to get involved in test
after screener. May be
difficult to get there
before first appearance,
however, office is committed
to plan outlined in appli-
cation.

A very critical issue is |
whether judges will i
appoint PD at first
appearance. If not we may i
not have many true test I
cases and ERDC will be
compromised. The possibi-

lity of having new judges

in September make this

a reoccurring problem since

no one judge can commit

the court. Assignment

process has not been

developed. [t may mirror

the City Court prosecutor

or be on a straight case
assignment basis

Pre-arraignment investi-
gation in City Court is handled
by cne investigator and is
limited. Post-arraiunment
investigation is conducted by
investiaators tied to divisions.
The ERDC investicator may not
be abie to do all that is pro-
jected in the aoplication due
to caseload, but will do more
than control investigators.



e Early Case
Processing

e Superior Court
Processing

e Data Gathering
and PRecording

e Data Management

Passaic County, NJ

Test attorneys expect to make bail

Figure

4 (cont'd)

Paim Beach County, FL

motions and to argue preliminary hearings.
The extent of their negotiation activities
will be controlled by the prosecutor's new
screening unit and the ability of Assistant
Prosecutors to negotiate prior to indictment

Trial attorneys will be separated into test

and control sections. Superior court proces-
sing will proceed as normal, except ERDC
Test attorneys may waive indictment and plea

to an accusation in superior court on
cases

A wide range of data are available on

some

each case from both the local office and
the State Central Office. Construction of
a baseline is possible. Activities are

recorded on case files, but attorneys

do not log in the time they spent on cases

nor do they log in every contact with
client. The test will endeavor to get
such information recorded

Files are opened early and all files
are centrally managed and updated.

the

Office has sufficient clerical support

to accommodate test. The on-line bail

list is considered the best in the state

and will be instrumental in assessing
length of detention. The Speedy Trial
Project records case processing time
for each municipality & each court
division.
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Access to the intake unit will be
critical since, other than in-
vestigation, negotiations with
intake will be the most critical
activity conducted by test
attorneys prior to arraignment in
Circuit Court. Hawthorne contamina-
tion is possible with Municipal
Court Unit

to examine the
representation.
impact on the

The Test is set up
impact of vertical
There should be no
non-test divisions

Current case files are limited in

in the nature of data recorded.
Baseline data will have to be
collected from closed files.
Attorneys do not routinely record

all activities. Requests for investi-

qation are recorded, but attorneys vary.

New case files are proposed for the
test and snould be encouraged for
the office as a whole.

Shelby County (lMemphis}, TH

e ERDC test attorneys will
mirror current City Court
processing. However, contact
with PTS may increase
diversions, social services
unit staff may be involved
earlier, and the ERUC Test
will attempt to interact with
the Grang Jury Unit.
Hawthorne contamination is
possible with City Court Unit.

There is no way of separating
out test and control condition
subsequent to City Court
processing, thus, all felony
attorneys will be assigned
test and control cases. This
should not be a problem, put
the office and the evaluation
should monitor the impact
this has on superior court
processing

Represents the most extensive
recording of attorney acti-
vity after Criminal Court
arraignment. Pre-arraignment
activities are recorded but
not routinely. Specific

case recording requirements
should be requested for

City Court processing

Files are not opened unti) after arraign-eFiles are not opened until

ment and there is limited data tracked

on a masterfile. Some changes in data

management will probably be occasioned
by the test. The court docket systew is

automated and screens will be located
in the office this should facilitate

the test.

arraignment but there is

a centralized data manage-
ment system in operatijon.
Goth City & Criminal courts
have computerized systems
but they are not compatible.
This should not be a problem
after reorganization.



III--EVALUATION APPROACH AND METHODOLOGY

THE DESIGN, IMPLEMENTATION, AND ASSESSMENT OF THE EVALUATION EFFORT

This chapter describes the approach and methodology of the evaluation of the
Early Representation by Defense Counsel (ERDC) Field Test sponsored by the
National Institute of Justice (NIJ). It beings with an overview of the evalua-
tion, including both the objectives of the evaluation and the scope and methods
employed in the effort. Next, a description of the study components and data
sources for this report are discussed. Some of the problems encountered in
jmplementing the evaluation design are presented in the final section.

Several policy and programmatic considerations influenced the evaluation design
and its implementation. The description and analysis of social interventions

in an action setting raises numerous methodological choices. These choices

are not limited to decisions about which methods or techniques should be employed,
but include more fundamental issues such as the selection of variables to
operationalize theory, and the measurement and attribution of "change." Sensi-
tivity to and appropriate resolution of issues such as these held particular
importance for the successful evaluation of the ERDC Field Test.

As described in the previous chapter, the criminal justice processes of the
three sites chosen to implement the ERDC Field Test varied greatly. What

the literature and practitioners have come to call the Criminal Justice System
is, perhaps, more accurately termed a process than a system. That is, the
delivery of justice in this country involves the employment of laws through
Jurisdictionally specified procedures. As such, the justice system reflects

a serijes of standardized legal rules rather than standardized legal behaviors.
For these reasons, the approach and methods employed by the evaluation had

to be sensitive enough to capture the broad jurisdictional differences that
existed while at the same time providing for policy relevant information.

This chapter discusses these factors in more detail.
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APPROACH AND METHODS

The ERDC Field Test was a national policy experiment designed to test the
efficacy of early representation for indigent, non-capital felony defendants.
The design of the Field Test (NIJ, May 1981) set forth not only program selection,
design, and implementation criteria, but evaluation design criteria as well.
The test design mandated that an experimental design be employed by the evalua-
tion. The design also stipulated that the ERDC evaluation should encompass

the full period from arrest through case disposition. However, while the
document articulated the principles for the evaluation, the operationalization
of these principles regquired the involvement and participation of the NIJ
program managers, key actors at the three Test sites, and evaluation

staff.

Evaluation Objectives

Evaluation activities were guided by four objectives:

e to assess the extent to which the ERDC Field Test project was implemen-
ted;

e to assess the extent to which program management policies have had an
effect on the range of services provided and the timing of the delivery
of those services in developing early representation capabilities;

e to assess the impact of early representation on the attorney-client
relationship; and ‘

o to assess the impact of early representation on the criminal justice
system.

The first objective, assessment of the extent of ERDC implementation, suggested
the need for process documentation. Hence, to fulfill this objective it was
necessary for the evaluation to develop a descriptive component to document

the methods and procedures of ERDC implementation at each site. Of special im-
portance was the ability to identify local factors which either facilitated

or hindered the implementation of ERDC services. Such descriptive data not
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only could serve to delineate what occurred at each site during the service
delivery phase of the Field Test, but also could be used to identify the es-
sential features of ERDC for replication by other jurisdictions interested
in this model of representation.

The latter three evaluation objectives correspond to the three overall goals
of the Field Test. They reflect the three particular areas of outcome which
hold national policy significance. Exploration of each of these outcome areas
has relevance to both practitioners and policy makers; cumulatively, data
regarding these outcomes provide documentation of the effects of the ERDC
representational method.

General Approach

o Overview

In developing an evaluation methodology for the ERDC Field Test, it was recog-
nized that the study needed to be both scientifically rigorous and pragmatic.
URSA Institute's experience in field evaluations suggested the importance

of a flexible approach to the conduct of an effort of this sort. A rigid
methodology which did not allow for naturally occurring changes in project
activities or operating environments would be incapable of capturing important
data elements. As other criminal justice researchers have indicated (cf.,
Casper, 1983), changes in the justice system are often incremental and methods
used in the study of justice innovations must be capable of detecting such
incremental modifications.

In light of the evaluation objectives and principles articulated by the test
design, URSA Institute undertook an ambitious and multifaceted approach to
evaluation activities. The Evaluation Workplan (September, 1982) discusses

in detail the range of methods used as well as the justification for method
selection. The approach assumed by the URSA Institute in the evaluation of

the ERDC Field Test included the employment of multiple data collection methods.
For example, URSA Institute utilized eight data gathering activities to conduct
the evaluation. These activities included: (1) a case intake and monitoring
procedure; (2) a case tracking procedure; (3) a public defender attorney inter-

view; (4) a public defender investigator interview; (5) a public defender
support staff interview; (6) a key criminal justice actor interview with special
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items included for judges, prosecutors, jail staff and pretrial services staff;
(7) a client followup interview; and (8) formal and participant observations
of key events. These data gathering techniques are described more fully in
subsequent sections.

A central feature of UI's approach to the ERDC Field Test evaluation was the
use of on-site field researchers. A full-time field worker was hired at each
site and, by agreement, located in the public defender office. Their presence
in each of the participating offices, and integration into the office routine,
enabled the evaluation to document subtle changes in attitudes and operations
that otherwise might not have been captured by more traditional evaluation
techniques. In their role as participant observers, on-site evaluation staff
were expected to be unobtrusive, yet not isolated from events and activities
affecting the implementation and outcomes of the Field Test. Their field
notes provided the evaluation with a wealth of descriptive data regarding
systemic and contextual changes that influenced the ERDC program as well as
the procedures and activities involved in implementing the field test in each
site.

The field researchers also were responsible for coordinating case tracking
for monitoring the quality of information recorded at each site and for data
transfer. Their on-site presence proved to be essential to the conduct of
the evaluation.

The general conceptual framework which guided the evaluation is graphically
displayed in Figure 5. As the figure illustrates, systemic and contextual
inputs influence the adjudication process; this process in turn, yields pro-
cedural, process, and case outcomes. Assuming that systemic and contextual
inputs are held constant, the introduction of a change in the adjudicatory
system -~ such as the early representation services provided under the Field
Test -- would be causally related to any observed differences in outcomes.

The conceptual framework was operationalized through the activities of the
process and impact studies. These studies, designed to address the four object-
ives of the evaluation, are described in more detail below.
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e Process Study

In conducting the process study, UI adopted a general approach relfective
of a temporal view of organizational development. Accordingly, four areas
of investigation were identified, including:

e a baseline or pre-implementation stage;
e a developmental or startup stage;
e an implementation or delivery stage; and

® an institutionalization or wind down stage.

The process study also examined, to the extent possible, cost factors associated
with the provision of early representation. Finally, the process study identi-
fied essential and replicable features of the test design which could be utilized
by other jurisdictions interested in providing this type of representation.

Embodied in this approach was the flexibility to permit data acquisitioq and
analysis to span the four developmental stages while allowing the focus of
study to shift over time. Central to this approach was the need to establish
regularized (and commensurable) data collection procedures and a feedback
process for project management.

The process data fulfilled three central purposes. First, these data were
utilized to monitor the implementation of the test design by each of the three
public defender offices. Second, the data provided documentation of the range
of services and activities undertaken by the public defender offices during
the course of the test period. Third, these data offered useful contextual
variables for subsequent outcome analyses.

More specifically, the process study was designed to explore:

e the characteristics of defendants receiving public defender represen-
tation;

® the types and range of felony cases represented by the public defender
offices;

e the process of implementating the test design by the participating public
defender offices so as to ensure the:
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-- comparability of experimental and control groups,

-- early assignment of public defenders to experimental group defend-
ants,

"~ —- early contact by public defenders and/or public defender office staff
with experimental group defendants,

-- continuous representation by test public defenders in lower court;
-- early investigation of experimental cases;

e changes over the course of the test period in office operations and
the delivery of defendant services;

e the nature of felony case processing so as to:
-~ describe the judicial process at each test site,
-- compare experimental and control group experiences;

e those factors which either facilitated or impeded the institutionaliza-
tion of the ERDC services by each of the participating public defender
offices, with emphasis on:

~- continued operational feasibility as perceived by key public defender
office personnel,

-- costs associated with institutionalizing early representation,

-- changes and/or accommodations made by other key criminal justice
system elements to permit institutionalization, and ]

-- replicability issues.

Each of these areas was assessed in relation to the developmental stages described
above. For example, the evaluation sought to document the nature of felony
cases as well as the speed of felony case processing prior to the implementa-
tion of the field test, during the startup and implementation stage, and during
the bngoing service delivery stage. Exploration of these issues at multiple
points in the process of ERDC development permitted the evaluation to describe
and assess changes over time. In addition to the questions outlined above,
particular issues were identified for each of the four developmental stages.

As described in the Evaluation Workplan, the approach to the process study
embodied both stage-specific and well as cross-stage issue exploration. A
detailed schematic presenting the evaluation questions, data sources, data
collection techniques, and data analysis procedures employed in the process
study is included as an Appendix of this report.

The presence of the on-site field researchers proved critical to the success

of the process study. The field researchers were instructed to maintain detailed
field notes documenting the ERDC process as implemented by each test grantee
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and the responses made by other system actors to that implementation. Local
factors which facilitated or impeded the implementation of test services were
documented also. And perhaps most importantly, the on-site evaluation staff
were able to record the perspectives and attitudes of those participating

in the field test, thus allowing the evaluation to attach underlying "meanings"
to actions. Chapter IV of this report presents the findings of the process
study, while Volume 2 of this report includes three detailed case studies

which highlight the experiences of each grantee in implementing the ERDC design
and providing early representation services.

e Impact Study

While the process study was designed to assess how the three grantee sites
operationalized the concept of ERDC, the impact study sought to determine

the effects associated with the provision of such early representation services.
Reflecting NIJd's test design, the impact study was designed to explore the
effects early representation on the three major domains of interest:

e public defender office operations;
e the attorney-client relationship; and

e the local c¢criminal justice system.

Affecting change in each of these areas was the primary purpose of the ERDC
experiment. The impact study focused on these three areas of potential outcomes
and sought to document effects in each area through the application of a variety
of methodological techniques. Again, Ul adopted an approach to the impact

study that permitted flexibility while maintaining rigor.

The experimental design expressed in the Field Test (i.e., the random assign-
ment of defendants into experimental and control conditions) allowed for a
greater degree of control and precision than is typically found in applied
social science efforts. The variations between the sites and the particular
dictates of their local criminal justice processes necessitated attention

to site-specific details in the construction of a cross-site design. The
decision to use multiple data collection methods, in part, represented an
attempt to respond to as well as capture these local nuances.
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More specifically, the impact study was designed to explore:

e the effects of ERDC on the public defender office operations, including
changes in:

-- office management practices,

-- data management practices,

-- the time associated with case preparation activities,

-- the nature of activities undertaken as part of case preparation,
-- services available through the public defender office,

-- case disposition,

e the effects of ERDC on fhe attorney-client relationship, including changes
in:

client attitudes toward and satisfaction with their public defender,
attorney attitudes toward their clients,

the perceptions of criminal justice system actors regarding Public
Defender-client relations; and

o the effects of ERDC on the criminal justice process, focusing on:

bail issues,

pretrial and adjudicated detention time,

case processing time,

attitudes toward public defenders,

practices and procedures of other criminal justice agencies.

Multiple indicators were designed to assess the above areas. Data sources
included case-level information, system data obtained from grantee personnel,
former clients and key system actors. A chart illustrating the evaluation
questions, data sources, data collection methods, and analytic techniques
employed in the impact study is included as an Appendix to this report.

Like many other social systems, some commentators (cf. Casper, 1983) have
suggested that the criminal justice system is highly resistant to change.
When modifications do occur, they most often are incremental. The ability
to affect such systemic changes also is determined partially by the degree
of authority and power which the change agent has within the system. In the
case of the ERDC Field Test, the change agent was to be the public defender's
office, a relatively powerless actor within the criminal justice process.
The relative powerlessness of the public defender's office vis-a-vis judges,
prosecutors, and law enforcement, combined with the broad and ambitious test
goals to be achieved led UI to create an impact study that would be capable
of assessing minor as well as major changes.
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As with the process study, the presence of on-site field researchers was exceed-
ingly valuable to the conduct of the impact study. The on-site field researchers
were able to act as the "eyes and ears" of the evaluation and were able to

alert UI core staff to minimal modifications occurring at the sites. Recogniz-
ing that some outcomes might not reach "statistical significance,” the qualita-
tive data provided by the on-site field researchers as well as that captured

by extensive interviews allowed for the identification and assessments of

impacts created by the test process.

o Departures from the Test Design

Initial program implementation activities at each of the three sites indicated
the need to modify some of the service design criteria. These modifications
of the program design reflected the realities of local contextual constraints.
The departures from the test design included:

-- Expansion of the original test period--In the test design, emphasis

was placed on contact by the public defender's office within 24 hours

of arrest. Following the initial planning activities at each site,

it became apparent that the test period would expand to incorporate

other early representation activities. It was assumed by the design

team that clients in most jurisdictions were normally represented within
72 hours of arrest, and hence that the test period would focus on activi-
ties occuring within the first 24 hours. However, it soon was found

that clients in the three test sites were not always contacted within

the 72 hour period and often were seen at a much later date by their
attorneys. At these three sites only limited representation occurred
prior to Arraignment in upper court. Thus, assessment of test activities
explored not just the initial 24 hour contact period, but, in addition,
documented the additional work of test attorneys and investigators during
the one to four week period prior to Arraignment, when control clients
were receiving little or no active representation.

-- Lack of comprehensive case management systems--the test design suggested

that the participating public defender sites "maintain a management
information system, or a similar system, as defined by Section 5.2 of
the National Study Commission on Defense Services, Guidelines for Legal
Defense Systems in the United States, Final Report, 1976, Page 411."
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During URSA Institute's initial review of the test sites’ case management
practices, it was found that none of the grantee systems for managing
case flow and documenting case status would qualify as an adequate MIS.

Moreover, significant variation existed regarding formal case opening

and individual case recording. For example, in Shelby and Palm Beach
Counties, formal case files were not opened until after Arraignment

in upper court. In Passaic County, although hard files were opened

upon appointment, date and time of arrest as well as bail status were

not routinely collected until discovery information was received. Only

in Shelby County did the attorneys and investigators routinely record

the activities they performed and the time they spent on each case--
primary data elements required by the design and needed for the evalation.
Thus, the test design assumptions that extant case management systems
could provide the evaluation data proved to be incorrect. URSA Institute,
in collaboration with NIJ program managers and site personnel, had to
design case inventory systems for each site to supplement existing data
management- practices. .

Varijations in the randomization process--The process by which indigent

defendants were to be randomized into test and control groups was graphic-
ally presented in Figure 1 of NId's test design. The randomization
scheme described in the document set forth an experimental design wherein
within 24 hours of arrest defendants were to be screened for indigency
and, on the basis of that determination, randomly assigned to the test
and control conditions. In fact, the complexity of situational variables
at each test site dictated early on that the random assignment procedures
employed would vary from grantee to grantee. For example, in Palm Beach
County, cases were assigned "randomly" soon after booking by computer
assignment to test or control court divisions. In Passaic County, cases
were to enter the test program on a two week on and two week off basis
depending upon the arresting jurisdiction (i.e., City of Passaic vs.

the City of Paterson).

Only Shelby County adopted a process paralleling that described in the

design document. There, cases were to be assigned on a random basis
from a pool of eligible defendents following screening by the Pretrial
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Services Agency. Each of these random assignment procedures, adapted

to local conditions, was subject to manipuation. In light of these
modifications, the evaluation had to closely monitor the random assignment
process at each site to ensure the integrity of the Field Test.

EVALUATION COMPONENTS

As the discussions of the process and impact studies indicate, multiple quanti-
tative and qualitative data collection methods were employed in the conduct

of the evaluation. To the extent possible and appropriate, the data collection
activites were designed to address multiple evaluation questions. For example,
interviews conducted with attorneys elicited information regarding office
operations, data management systems, attitudes toward clients, and the effects
of the test on their jobs. Similarly, the client-based case processing forms,
designed as part of UIl's case management system, obtained data on all critical
case processing events as well as activities performed by office staff on
behalf of the client and the times associated with those activities. Thus,

the analysis of these case processing data could address issues within two
impact areas. The evaluation components and the data collection approaches
employed within each are discussed in fuller detail below. Copies of the
evaluation instruments are included as an Appendix of this report.

Case Management System

One of the first activities undertaken by evaluation staff was to determine
the routine case management practices of the three participating grantees.
It was found that the case management systems used by these offices would
not be sufficient to support the collection of necessary evaluation data.

UI staff obtained copies of all pre-grant client recording forms used by the
offices as well as descriptions of their case mangement systems. The case
management system designed by UI attempted, to incorporate and build upon
the indigenous data recording systems of the three sites. Two case-level
forms were designed for the ERDC Field Test evaluation. They were an Intake
Form and a Case Processing Form.

o Intake Forms

Design. An Intake Form was designed to capture early case processing informa-
tion for all test and control cases. The Intake Form sought data to answer
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three questions: Are test group clients comparable to control group clients?

Is early client contact as specified by the site implementation plan being
achieved on test cases? Is the initial client contact for control cases occur-
jng in a fashion comparable to what occurred prior to the test? To address
these questions the Intake Form collected information on client demographics
(e.g., race, sex, age}, prior criminal justice history, arrest date and time,
instant charges, time and length of public defender staff contact, and bail
status. Intake Forms were to be completed for all clients who received public
defender services during the implementation period. They were sent to UI

on a regular basis by the on-site fieldworker.

Initially, UI had developed a single Intake Form for implementation across

the three grantee sites. The draft instrument was circulated to key staff

at each of the public defender agencies for review and comment. On the basis

of this feedback, UI determined that a single Intake Form would not be appropri-
ate. The differences in early case processing and office styles necessitated
site-specific Intake Forms. Although it may have been more efficient for

the evaluation to have had a single Intake Form, UI core staff decided that

the primary objective was to obtain these data in a way that minimized burdens
to the sites and maximized the sites' cooperation. Thus, Intake Forms for
Shelby County and Palm Beach County were designed as single page, client specif-
jc instruments while the Intake Form for Passaic County was in log format.

Implementation. While each site had problems in completing the Intake Forms,
by and large these problems were centered on control cases. In Shelby County,
staff were not used to a systematic data collection scheme for lower court
activities. Prior to the test, events and activities in upper court were

routinely documented for budgetary purposes. However, events and activities
that occurred in lower court, were not documented routinely nor as thoroughly.
Control attorneys, overwhelmed by high caseloads objected to the additional
paperwork represented by the test.

In Passaic County, the lower court control attorneys were private attorneys
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under contract to the office. They represented the office's clients at Prelimin-
ary Hearings and had the opportunity for only minimal client contact at that
time. The two control attorneys were compensated on the basis of these repre-
sentational activities and did not have financial or other incentives to take

on any additional work. They consistently resisted the data collection effort.

Finally, in Palm Beach County, the absence of a systematic and centralized
office case management system made all case recording requirements more diffi-
cult to implement. While each site presented unique data collection problems
to the evaluation, collecting intake data for Palm Beach control cases was

the most difficult of all. In Tlower court, control clients were represented
by misdemeanor attorneys who were otherwise not participating in the test
effort. Because of the number of clients that each misdemeanor attorney had
to represent in lower court, the brevity of their contact with the clients,
and their lack of understanding of and familiarity with the evaluation data
collection needs, the misdemeanor attorneys, by and large, did not provide
intake information. Instead, rather complex, and at times, convoluted systems
requiring accessing computerized information from the county system had to

be established to capture the necessary control intake information. For test
group clients, the Palm Beach witness interviewers and test attorneys were
able to supply most intake information. However, even in the test condition
certain data gaps occurred which necessited computerized retrievals by the
site's data collector and the UI field researcher.

By the end of their grant periods, the number of intake forms completed at
each of the sites surpassed NIJ's requirement of 1,200 cases. Intake data
received by UI include:

e Shelby County -- 1,953 cases: 801 test and 1,152 control;
e Passaic County -- 1,241 cases: 576 test and 665 control; and

e Palm Beach County - 2,467 cases: 888 test and 1,579 control.

It should be noted that these figures do not purport to represent the actual
caseloads of the offices during that period. 1In addition to capital cases
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excluded by the NIJ test design, the evaluation excluded cases involving proba-
tion violations where there was not an underlying substantive felony charge

and extraditions. Clients who made bail prior to initial ERDC contact also

were excluded. These classes of cases were not documented because of difficul-
ties in providing ERDC services to such defendants and the problems they present-
ed for data acquisition and case tracking. Finally, even the most tightly
controlled data collection system may be imperfect and it is probable that

a few cases from each site were missed.

e C(ase Processing Forms

Design. A unique aspect of the ERDC Field Test was the definition of the
study period--from arrest through case disposition. In contrast to prior
field tests which assessed specific and time bounded features of criminal
justice processing (e.g., plea negotiations, sentencing decisions), the ERDC
Field Test sought to demonstrate the effects of early case intervention on
subsequent case outcomes. In this way, the entire period of case processing
and all associated case processing activites were deemed appropriate areas
of exploration.

Again, the pre-grant case recording practices of the three participating sites
did not capture data sufficient to fulfill the evaluation needs. Even the
pre-grant case recording practices of the Shelby County Public Defender's
Office, which were the most extensive and systematic of the three in capturing
case data, did not satisfy completely the evaluation's data needs. To compen-
sate for these data deficiencies, UI core staff developed a Case Processing
Form. The form recorded all key events associated with criminal justice process-
ing and provided room for documenting all case related activities and the

times associated with those activities. For ease of completion the instrument
was formatted into three major sections: arrest and initial contact information,
Tower court processing data, and upper court processing and dispositional
information. Within each section specific dates and outcomes were to be coded
and activities performed by PD staff and times were to be noted. The Case
Processing Forms were to be completed by the attorney assigned to the case

in both the test and control conditions. Investigators or support staff were

to record their activities and the length of time spent as appropriate.
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In designing the Case Processing Form every attempt was made to build upon

and mirror the extant case recording practices of the three public defender
agencies. Drafts of the Case Processing Form were distributed to key staff

at the test sites for review and comment. The Case Processing Form as initially
designed was implemented in Passaic and Shelby Counties.

In Palm Beach County, staff requested that revisions be made. A second draft
was sent and reviewed by the office. In preparation for implementing the

Field Test, the Palm Beach County Public Defender's office had prepared a

new file folder for use in all felony cases. The file folder, modelled after
that used by Dade County, Florida, provided recording space for major case
events. The office requested that a third revision be made in the Case Process-
ing Form to minimize potential duplication of data recording. UI complied

with this request and produced a third version of the Case Processing Form

that was accepted.

Implementation. The Case Processing Form was implemented at all three sites

and served as the primary case data recording mechanism for the evaluation.
Shelby County staff experienced the fewest implementation difficulties due

to the prior experience of the office in recording such data elements. Control
attorneys in municipal court did complain and offer some resistance to data
recording, but they were pursuaded to comply by the ERDC Project Director.

In Passaic County, the contract attorneys offered considerable resistance

to data recording. However, they did comply after several meetings with the
Chief Deputy Public Defender and the on-site evaluator. Upper court control
attorneys were more verbal in expressing their resistance to completing the
form than were their test attorney counterparts.. Their objections stemmed
from the amount of additional work required as well as an inability to see

any immediate benefit for either their clients or themselves from so comply-
ing. Moreover, both test and control attorneys indicated a reluctance to
coding the time‘associated with their activities. They worried that if they
recorded the amount of time they spent on cases, their clients might be charged
for their services. Despite their reticence, the overwhelming majority of
Passaic County felony attorneys complied with the data collection requirements.
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Implementation of the Case Processing Form was the most difficult to achieve
in Palm Beach County. Attorneys expressed fears that their activities would
be subject to individual scrutiny and this ran counter to the office's ethos
of encouraging staff to "lawyer his/her own case in his/her own way." Palm
Beach County staff objected to recording the time spent on representational
activities because they too felt that the client might be charged for their
services. Control attorneys did not understand the reporting requirements.
They felt they were not doing anything differently and did not see themselves
as part of the Field Test effort. Hence, they did not always comply with

the data recording requirements.

Underlying the particular objections to recording expressed by Palm Beach

staff was a basic lack of familarity with centralized case recording systems.
Prior to the Field Test, case management occurred by division and only minimal
statistical data were centralized in the office. The pre-grant divisional

case mangement systems permitted a high degree of attorney discretion in terms
of recording practices. The introduction of a unitary and unified case record-
ing format was, therefore, met with suspicion and confusion. Throughout. the
test period, completion of the Case Processing Forms varied greatly by division
as well as within division. Although never completely free of problems, the
acquisition of case processing data did improve somewhat over time.

Case processing data were received for:

e Shelby County -- 1,301 cases: 567 test and 734 control;
o Passaic County -- 870 cases: 437 test and 433 control; and
e Palm Beach County -- 1,688 cases: 790 test and 898 control.

Limitations. According to the case management systems implemented at each

site, the case processing data received by Ul should represent a pure subset

of the case intake data. That is, for every case opened and assigned to the

test or control groups during the test period, an Intake Form was to be filled
out and upon case disposition, the Case Processing Form was to be sent to

UI. Since not all cases opened during the test period were disposed of there
should be: (1) more Intake Forms than Case Processing Forms; and (2) correspond-
ing Intake Forms for every Case Processing Form received.
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Only Shelby County data fulfill both of these criteria, and there the Case
Processing Forms do represent a true subset of the intake data. The perfect
functioning of the case management system is attributable primarily to the
efforts of the site's test secretary, who maintained rigid control over the
case numbering and assignment processes and consequently promoted the working
of the whole system.

In Passaic and Palm Beach Counties, the case processing data received represen-
ted only partial subsets of the intake data. In neither of these sites was
case identification and numbering as straightforward a process as it was in
Shelby County. In the absence of such a tight degree of data control by the
sites, normal criminal justice system operations imposed their processes on

the data collection efforts. Therefore, cases appointed to the office at
Arraignment had Case Processing Forms completed even though there no intake
data were collected. This was more common for the control conditions at both
sites, but also occurred in the test conditions.

Activity Data. In addition to assessing case processing events and outcomes,
the Case Processing Forms served as a source of “activity data." Activities
recorded on the instruments by the attorneys and investigators were coded

in terms of the number and length of activities performed by each actor (i.e.,
attorney vs. investigator) as well as when during the processing of the case
the events occurred {i.e., lower vs. upper court). These data were used to
assess whether or not test and control cases differed as to the intensity

and duration of public defender services received during the test period.

Since it was necessary to content code the narrative data provided, those
cases containing incomplete information were not amenable to coding. In total,
activity data were coded for:

e Passaic County -- 706 cases: 373 test and 333 control; and

o Shelby County -- 1,263 cases: 548 test and 715 control.

In Palm Beach County, it was impossible to determine who provided the ser-
vice or when it occurred. Thus, only the total number of activities

85



and total time spent on a case were coded. In all, 289 Palm Beach County

cases (150 test and 139 control) were susceptible to this coding scheme.

Interviews and Observations

Complementing the quantitative case-level data collection effort were a series
of qualitative data gathering activities. The primary techniques employed

were structured interviewing and observational methods. Data generated in

these ways: (1) supported the analysis of case-level data by providing “meaning"
to the analytical interpretations; and, (2) permitted assessment of impact

in those areas where statistical data did not exist or where conventional
statistical analyses were not appropriate. Each of the qualitative techniques
employed by the evaluation is described in more detail below.

® Public Defender Office Staff Interviews

Structured interview protocols were designed for public defender office staff
including office administrators, attorneys, investigators, and support staff.
In addition, witness interviewer protocols were designed for the Palm Beach
County site. By gearing the protocols to functional staff roles, Ul attempted
to capture respondents' perceptions of their responsibilities and activities
for the period prior to test start-up and, hence, identify changes in those
dimensions over the course of the Field Test. The interviews were adminijs-
tered by Ul core staff and on-site field researchers at three points in time-
-at test start-up, in the middle of the test period, and at the end of the
grant. The protocols contained both open-ended and close-ended, force-choice
items. Open-ended items were subjected to content analysis. Simple talleys

were undertaken of the empirically derived response codes and the closed-ended
response sets.

The administrator interview protocols explored such areas as: the pre-grant
role of the Public Defender's Office within the local community justice system;
internal office management practices, office caseloads and operations; the
grant preparation and application process; motivations for being a test site;
effects of the Field Test on office management, staffing, staff attitudes,
services, client attitudes, and relations to other criminal justice elements;

and the continuation of services initiated as part of the test effort subse-
quent to grant funding.
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The attorney interview protocol explored: pre-grant caseloads, perceptions
of and attitudes toward clients, the timing and nature of services provided,
case recording practices, perceptions of one's role within the local criminal
justice system, perceptions of and satisfaction with one's job, and changes
in each of the above areas over the course of the grant period.

The investigator interview protocol assessed: the nature and timing of investiga-
tive activities performed, caseloads, office management practices as they
affected the investigative staff, perceptions of and relationships with clients,
and changes over time in the above.

The interview protocol designed for support staff documented: pre-grant work-
load, case recording practices, case management systems, frequency of contact
by clients or client families, and changes in these areas over the course

of the grant period.

To assure that the interview protocols were appropriate to each site and were
being administered in a timely fashion, UI staff conducted frequent and exten-
sive debriefings. During the course of these sessions, an interesting and
serendipitous finding emerged with respect to the attorney interviews. Ul
staff found that attorney respondents at each of the sites experienced diffi-
culty in responding to questions which asked them to generalize on the basis
of their experience. Frequently, attorneys preceded their answers with numer-
ous qualifying statements. Attorneys had much less difficulty in responding
to the more specific questions about processes or their own activities. UI
suggests that the ability to comfortably respond to these sorts of general
questions is associated with one's training and paradigmatic framework. For
example, those trained in the social sciences are taught to generalize on

the basis of observations or accumulated "facts." However, those trained

in law are taught that each case is unique. Thus, the attorneys, even though
they may have represented hundreds of defendants, tended to think of each

case as slightly different and, therefore, had difficulty in consolidating
their experiental "facts" about clients into general comments.

o Key Actor Interviews

Interviews were designed for key actors in the criminal justice system and
were conducted at two points, at the beginning of the Field Test and at the
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end of the grant period. Key actors included administrative and line prosecu-
torial staff, judges, police and sheriff personnel, jail staff, and staff

from ancillary agencies, such as pretrial intervention, diversion, and alterna-
tive sentencing projects.

The first round Key Actor Interviews were designed to elicit respondents’
impressions of: the Public Defender's Office; the relationship between public
defenders and their clients; the practices and processes of the criminal justice
system; the relationship among local criminal justice system actors, with
particular attention to their interactions with the grantee; and knowledge

of and expectations for the Field Test.

The second round of Key Actor Interviews assessed changes in these dimensions.
Respondents also were asked to indicate if: the Field Test had any effect

on their own agency; and whether or not it was successful, and the basis and
criteria for this assessment. Specific items were designed for each class

of respondents to highlight the experiences of each with the ERDC effort.

In general, the Key Actor Interviews provided a useful alternative vantage
point from which to assess the operations of the criminal justice system and
the role of the Public Defender's Office in that system. The Key Actor Inter-
views provided an important data source for the assessment of system impacts.

As with the attorney interviews, the Key Actor Interviews deserve a brief
methodological comment. As was discussed earlier, the criminal justice system
may more accurately be thought of as a process rather than a system and the
conduct of the Key Actor Interviews tends to bear this out. Respondents appeared
very comfortable in describing their own agencies and, while able to describe
local criminal processing in general, were less confident in discussing the
organization or operations of other criminal justice agencies (i.e., the Public
Defender's Office). In addition, the ability of the key actors to confidently
respond to questions seemed to be directly related to their involvement in

the Field Test effort. Key actors from those sites where the grantee actively
had attempted to involve other criminal justice actors in the Field Test effort
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(through orientation meetings, periodic briefings or regular meetings) were

much better informed about the test and offered more detailed insights into

its potential for effecting system changes. Where "a need to know" orienta-
tion was assumed with other criminal justice agencies, key actors were much

more circumspect in their responses and could supply fewer details about the
test or its effects.

@ Client Interviews

To assess changes in the attorney-client relationship attributable to test
service interventions, an interview protocol was designed for public defender
clients. The construction of the client interview protocol, parallels Dr.
Jonathan Casper's work (1977, 1978) on client satisfaction with and attitudes
toward their attorneys. Several of the client's satisfaction and client trust
items developed by Dr. Casper were included with his permission in UI's client
interview protocol. The client interviews also assessed client perceptions

of the nature and timing of their first contacts with office staff, the total
amount of services receijved, and their feelings about their case disposition.

Client interviews were conducted with approximately 100 clients at each of

the three public defender grantee sites. A sampling frame was developed to
secure 50 test and 50 control group clients stratified on the basis of severity
of arrest charge (i.e., Class I felony arrest charges were defined as "serious”
and Class II and Class III charges were defined as "non-serious"). Arrest
charges, while open to the influence of local law enforcement discretion,

were deemed to be more reliable stratifiers than dispositional charges, which
often are subject to the idiosyncratic vagaries of local criminal justice
processing (e.g., the results of charge bargaining may have little to do with
the "severity" of the "original offense").

The pool of potential respondents was constructed on the basis of dispositional
dates and clients were randomly selected for inclusion in the client interview
process according to the two stratifiers noted above (i.e., test vs. control
group assignment and serijous vs. non-serious arrest charge). Sampling for

the client follow-up interviews was initiated in February 1983 using a monthly
sampling quota scheme for cases disposed of in the preceeding month. Sampling
was scheduled to end in June, but continued through the summer of 1983.



The UI on-sjte field researchers were responsible for implementing the sampling
scheme and conducting the client interviews. At all three sites, the field
researchers experienced difficulty in actualizing the sampling scheme, parti-
cularly in securing sufficient numbers of c]ieqts with severe arrest charges.
In addition, clients whose cases had not resulted in incarceration were ex-
tremely difficult to locate. Investigators from each of the offices assisted
the field researchers in trying to locate these individuals. However, many
former clients seemed to simply "disappear" and attempts to trace them through
neighbors and relatives often proved unsuccessful. Because of the difficulties
in obtaining a sufficient number of clients for the sampling frame and sUbse-
quent difficulties in locating non-incarcerated clients, the client interview
effort was continued past its original ending date.

The conduct of the client interviews was severely complicated in Florida because
of the rapid transfer of convicted defendants to state prisons. By the time

the UI field researcher was informed that a case was closed, the potential
respondent could easily have been transferred to a prison more than 200 miles
away from Palm Beach. This rapid dispersion of convicted defendants through-

out the State of Florida prison system necessitated the hiring of eight addition-
al interviewers. Also, the office committed one of the investigators hired

under the grant to support this effort after ERDC test processinng was concluded.

The other two sites did not face this problem. In Passaic County the Governor's
moratorium on transfers of convicted felons to state prison required that
convicted defendants be held in the local jail and were readily available

to the Ul field researcher. In Shelby County, convicted defendants were held

in a transfer facility for a period of up to three months which allowed the

UI field researcher to contact them before their transfer to a state prison.
However, it was necessary for a few client interviews be conducted in the

state prisons in Nashville and Brushy Mountain, Tennessee.

In total, 300 client interviews were conducted. Client interview totals by
sjte are:

¢ Palm Beach County -- 83 interviews: 37 test and 46 control;
o Passaic County -- 104 interviews: 52 test and 52 control; and
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o Shelby County -- 113 interviews: 54 test and 59 control.

® Observations

Participant. The UI field researchers were responsible for conducting both
participant and formal observations. The technique of participant observation
derives from sociological and anthropological traditions of ethnographic research.
As participant observers, the field researchers were expected to immerse them-
selves in the office culture while maintaining a critical distance. The diffi-
culty of maintaining this role should not be underestimated. The field research-
ers familiarized themselves with all aspects of office operations and activities
and were sensitive to any changes in these. As participants in the office
culture they had to Tearn both the formal and informal rules which governed

its activities. They had to navigate the often murky terrain of_being within

an organization but not part of it.

Participant observation activities were extended to other aspects of the crimin-
al justice process whenever possible. The field researchers developed a thorough
understanding of the local criminal justice process and became acquaintea

with key actors within each criminal justice agency. The interactions among
these agencies and, more importantly, between these agencies and the grantee

were appropriate subjects of observations. For example, the Passaic County

field researcher became an ex officio member of the county speedy trial committee.
His participation in the monthly meetings of the committee permitted him to
develop deeper insights into the relationships between the justice system

agencies and the assumptions underlying that innovative local program.

Participant observation data were systematically recorded in field notes which
were sent to URSA Institute every two weeks. The challenge of recording accur-
ate field notes lay in the necessity to strictly record data and not subject
the information to interpretation. While a natural tendency is to want to

make sense of one's observations, the field researchers were encouraged to
report what they observed rather than what they thought was the meaning of

what occurred. When interpretations were included they were noted as such.
Thus, the field notes offer a rich data source regarding the implementation

of the ERDC Field Test and the impacts of the test.



Formal. In contrast to participant observation activities, wherein the day-
to-day occurrance of events dictates the data generated, formal observations
specify which activities or events are to be documented. UI developed formal
protocols for observations of plea negotiations, initial attorney-client contact
and courtroom proceedings. The protocols indicated the particular data ele-
ments to be recorded as well as the recording formats to be used. Although
attempts were made to implement the formal observations at each site, their
conduct encountered many difficulties. Full implementation of the formal
observational protocols was constrained by time and resource limitations,
difficulties in gaining access to some of the observational "scenes," and
concerns for confidentiality and privacy.

IMPLEMENTATION OF THE EVALUATION DESIGN

The implementation of URSA Institute's evaluation design coincided with the
start-up of activities at the three grantee sites. The field researchers

were hired shortly before test start-up, and were stationed in the grantee's
office on the first day of test implementation. During this initial period,
the field researchers familiarized themselves with the sites, and especially
the case recording and management systems. Although briefed on their responsi-
biTlities and duties by UI core staff, the field researchers were brought to
UI's San Francisco office in September 1982 for a week-long training session.
For two of the field researchers this training occurred approximately one

to two months after the start of their site responsibilities. For the third,

the delays in grantee start-up meant that the training occurred prior to service
implementation.

Each site experienced a variety of problems in implementing the evaluation
design. Understandably, the most difficult aspect of the evaluation design
to implement was the case management system. As discussed previously, the
assumption in NIJ's test design regarding site data management capabilities
had proved inaccurate. Rather, the sites selected for implementing the ERDC
Field Test required an externally designed case management recording system
in order to generate evaluation data. Many of the problems encountered in
implementing and conducting the evaluation, hence, involved the reluctance
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of office staff to use this new system. Technical assistance by Ul field
researchers and core staff somewhat mitigated initial problems. In addition,
the active support and encouragement of the Public Defenders facilitated the
use of the data recording systems by staff. Finally, presentations made by
URSA Institute staff at regularly scheduled grantee cluster meetings, illustra-
ted how the data were to be used in the evaluation. These presentations may
have allayed some initial fears regarding data uses and accounted for improved
compliance over time.

In general, the major elements of the evaluation design were successfully
implemented at all three sites. Without the support of the Public Defenders,
the cooperation of their staffs, and the extraordinary dedication of the on-
site field researchers, the evaluation probably would not have been able to
function as smoothly as it did. Remarkably collegial and cordial relations
were maintained and evaluation activities proceeded with few of the "crises"
often associated with national evaluation undertakings of this type.

Yet, several general constraints acted upon the evaluation to 1imit the -scope
of activities. In what follows, three general areas of constraints are identi-
fied, including federal-level limitations, site-level limitations, and limita-
tions flowing from the evaluation design itself. Each is described separately
below.

Federal-level Limitations

o Lack of Attention to Evaluability Concerns in Site Selection

The ERDC Field Test Design specified both specific and general criteria for

site participation. General evaluability concerns (i.e., the availability

and accessibility of data) seem to have received only limited attention during
the grantee selection process. Of paramount jmportance was obtaining a commit-
ment from the potential grantee to undertake the early and continuous representa-
tional activities. Next in priority was the potential sites' ability to secure
letters of cooperation from other key criminal justice systems elements.

However, whether or not the grantee's proposed service plan could be evaluated
was not explored in as much detail.

The sites selected for participation in the Field Test reflect these priorities.
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That is, all were committed to delivering the test services as defined by

their agreements with NIJ and all had received necessary letters of cooperation
from the criminal justice systems. Yet, none truly fulfilled criteria of
evaluability. For example, the court reorganization in Shelby County, which
dramatically changed the operation of the system, made it impossible to obtain
useable baseline data for pre/post analyses. Hence, while the sites selected
may have been appropriate to the service delivery aspects of the test, they
were not necessarily appropriate to the research interests of the NIJ program.

@ Lack of Consistent and Adequate Technical Assistance

Technical assistance (TA) implies the provision of supportive services that

help projects clarify and resolve issues of organization, management, and
service delivery. In federal demonstration efforts or field tests, it is

quite common for such assistance to be provided by an independent contractor.
Intensive technical assistance often is needed during the start-up period

when projects are refining management practices and operationalizing service
delivery plans. TA providers also can aid projects to negotiate workind rela-
tionships with other system elements that may be vital to their service delivery
strategies.

In the instance of the three ERDC grantee sites, TA needs involved not only
help in effectively implementing their complex service designs, but also in
implementing the case management system for the evaluation. The lack of prior-
ity given to evaluability concerns during the site selection process made
evaluation TA even more necessary and important. Unfortunately, the resources
of the Field Test's technical assistance provider were severely limited.

The TA contractor, although providing some expert assistance on service deliv-
ery issues during the development period, was unable to maintain that level

of assistance over the course of the grant nor expand TA activities to the
area of evaluation. Subsequent to the start-up period, the primary method

of TA delivery took the form of the regularly scheduled grantee cluster meet-
ings which were convened under the direction of the TA provider.
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At times this lack of technical assistance placed the evaluators in conflicting
and contradictory roles. Evaluation staff in general and the on-site field
researchers in particular were frequently asked to "help" by site personnel.
Staff were asked their opinions on how to best handle unresolved start-up
jssues as well as those that emerged during the grant period. Moreover, exten-
sive support was requested in determining methods and strategies for collect-
ing the case management data. The situation created a dilemma in ethics and
role. On the one hand, to be a "true" evaluator one can say that everything

js data and that the appropriate role of the evaluator is to stand back from
the process and simply document whatever it is the sites do, be it failures

or accomplishments. On the other hand, the provision of limited and minimally
intrusive support for the projects so as to achieve a successful evaluation
does not necessarily violate the evaluation role. Lengthy staff discussions
were held on these issues and staff decided that, because of the constraints
faced by the TA provider, non-intrusive research oriented assistance to the
projects would not compromise evaluation functions. However, this position
neccessitated case by case discussions and was a difficult and often uncomfort-
able position to maintain.

¢ Disparities Between the Field Test Design Goals and the Funding Period

An unusual feature of the ERDC Field Test was its focus on the relationship
between early intervention and subsequent case outcomes. This implied that
the full case processing period, from arrest through disposition, was to be
the study period. In order to assess site achievement, it was neccessary
to secure a sufficient number of test and control cases that were disposed
of by the three local criminal justice systems. Yet, case processing time,
particularly for those cases wnich go to trial, can be quite lengthy.

Each of the grantee sites received funds for 18 months. Test services were

to be provided for twelve months. The evaluation received 24 months of funding-
-six months to precede site implementation, twelve months paralleling site
implementation, and six months subsequent to site implementation. The sites,

then, had twelve months during which to generate sufficient closed cases for
evaluation purposes.
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Depending on the jurisdiction, the case data for the first month, at minimum,
included inaccuracies because of start-up problems. Cases entering the office
during the last few months of site implementation often were not resolved

by the end of the test period. Narrowing the evaluation data collection period
in this way not only limited the number of closed cases available for outcome
analyses but also may have biased outcomes in favor of cases that were resolved
more quickly through downfiles or plea negotiations. Since a primary concern
of the evaluation was in obtaining a mix of case disposition methods (i.e.,
downfiles to misdemeanors, plea negotiations, and trials) every effort was

made to secure data regarding the more lengthy case processing events.

In response to these concerns and to assure the rigor of the evaluation, NIJ
authorized no cost time extensions for the grantees and Ul so to continue
the data collection activities. While the no-cost extension permitted the
data collection to be supplemented, the limitations imposed by the grantee
and evaluation funding periods were never fully reconciled with the analytic
objectives of assessing fully the test design assumptions.

Site Level Limitations

o Lack of Centralized Case Management Systems

Of the three grantee sites, the felony case documentation practices in Shelby
County most closely mirrored the evaluation data requirements. With the addition
of only a few data elements the extant Shelby County felony case recording
system was able to supply the evaluation with the necessary case processing

data. The existence of such a comprehensive felony case recording system

prior to the grant period not only meant that evaluation data could be acquired
with relative ease but also minimized staff training needs. That is, attorneys
and investigators were relatively familiar and comfortable with documentary
practices and, thus, did not perceive evaluation data recording as something
foreign to their normal activities.

However to obtain Tower court data which were particularly critical to document-
ing the initial client contact, necessitated the introduction of new case

data recording materijals. Although this instrument was designed simply, it

was greeted with initial resistance especially from control staff. Staff
training and orientation greatly facilitated the use of these forms.
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In Passaic and Palm Beach Counties, extensive case recording systems, such

as the one that existed in Shelby County prior to the test, were not available.
The case management system employed by the Passaic County Public Defender's
Office prior to the grant period was highly centralized but obtained only

minimal case information. A case recording system capable of documenting

both lower and upper court activities had to be introduced so as to obtain
evaluation data. In Passaic County both upper and lower court attorneys needed
training and orientation as to their responsibilities in case documentation.

The two most problematic areas in implementing the case recording system involved:
(1) the control (contract) attorneys in lower court who because of their contrac-
tual arrangements with the office lacked incentives to fulfill data recording
requirements in a timely and precise manner; and (2) the tendency of several
upper court attorneys to not close their cases in a timely fashion. Since

the felony attorneys were not used to operating within the quick turnaround

time needed for acquiring evaluation data, they tended to accummulate files

of disposed cases for periodic case closings. While not monumental difficul-
ties, these problems made the collection of case data much more arduous and

time consuming.

In Palm Beach County, there was no centralized case recording system prior

to the implementation of the Field Test. Rather, case recording systems were
maintained by each Circuit Court division.\ Again, as with the other two sites,
there were no standardized recording procedures for attorneys representing
felony defendants in lower court. Moreover, there was no system for trans-
fering information between misdemeanor and felony divisions. Since the office
did not open cases until after Arraignment in upper court, no documentation
existed if a case was downfiled or plead out to a misdemeanor prior to that
time. A felony case which was downfiled and handled by the misdemeanor division
was simply treated as a new case.

For the purposes of assessing the ERDC Field Test a complete case management
system for felony attorneys had to be created. The imp]ementation of that
system was met with initial resistance and over the course of the grant period
achieved only partial success. Some felony attorneys actively cooperated

with the data collection effort while others fulfilled recording requirements
minimally and sporadically. Moreover, attempts to link misdemeanor and felony
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information were never achieved. Evaluation staff were told that it would
be impossible for office staff to provide information on cases charged as
felonies but disposed of by the misdemeanor division.

The office did provide valuable assistance to the evaluation effort by assign-
ing several test staff to support data collection after the termination of

the test. However, this support did not fully mitigate the data collection
problems which occurred during the grant period.

# Lack of Understanding of the Importance of Control Data Recording

A11 three grantee sites equated the Field Test with the delivery of test serv-
ices. To the extent that data recording requirements were understood to be
important, they tended to be defined as such for test staff, i.e., attorneys,
investigators, or secretarial staff directly involved in the provision of

test services. The experimental nature of the test design was never fully
appreciated. Control staff, who were to continue to perform their jobs as
they had prior to the grant, could not understand why such stress was placed
on their data recording practices. Since they were not doing anything d%ffer—
ently and since their clients were not receiving any of the potential benefits
of the test services, they could not see why they had to assume the additional
case recording responsibilities needed for the evaluation. Put most simply,
control staff did not share the incentives that the test staff had in participa-
ting in evaluation activities. Evaluation staff attempted to explain the
importance of control case data to the evaluation and the ultimate assessment
of the ERDC Field Test. However, such explanations of intangible and rather
abstract benefits provided 1ittle motivation in 1ight of the day to day reali-
ties of public defense work. The difficulties in obtaining constant, accurate,
and timely data on control cases remained to a lesser or greater extent a
problem for all three sites.

e Lack of Knowledge Regarding Available and Accessible System Data

During URSA Institute's initial site visits, the criminal justice processes
for each site were documented. These descriptions highlighted the relative
isolation of the grantee offices vis-a-vis the other criminal justice system
elements. The first chapter of this report briefly describes the outsider
role which the public defender plays within the criminal justice system.
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Whereas law enforcement, prosecutors, and other criminal justice elements
work closely together and share information, public defender offices are often
precluded from such information access.

Evaluation needs for data from other elements of the criminal justice system
primarily involved the acquisition of baseline data. According to the design
developed by UI, data from the test period were to be contrasted with baseline
data on such indicators as jail populations, length of pretrial detention,

and number of cases diverted. At all three sites it proved impossible to
obtain baseline criminal justice data.

In Shelby County, the massive court reorganization and the opening of the

new jail complex at the beginning of the test period made prior statistics
meaningless for comparative purposes. In Passaic County, the moratorium on
transfers of convicted defendants to state prisons and the introduction of

a screening unit by the Prosecutor's Office also rendered pre-grant statistics
of spurious value. In Palm Beach County, the Public Defender's Office was
denied access to computer "screens" available to other system actors. Moreover,
in all three sites the data definitions and collection practices of other
criminal justice system agencies were highly variable. Often it was difficult
to locate the person with appropriate authority within an agency so as to
obtain the release of information. Thus, questions of the availability and
accessibility of system data were major unresolved issues with which the sites
could provide little assistance.

Limitations Inherent in the Evaluation Design

Some of the difficulties experienced in implementing the evaluation were inher-
ent to the design itself. The evaluation design Ul developed addressed specif-
ically the concerns contained in NIJ's test design. The realities of imple-
menting such a design were not fully appreciated until implementation activ-
ities were well underway. While many of these issues are related to and con-
founded by the federal-level and site-level problems described above, they
warrant brief consideration in their own right. The overly ambitious nature

of the design, the emphasis on a cross-site rather than a case study approach,

and the ambiguous role of the field researchers are issues which directly
emerge from the evaluation design.
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® Overly Ambitious Design

The breadth and scope of the test design were incorporated fully into the
evaluation design. The number of outcomes to be explored stand in sharp relief
against the evidence in the Titerature as to the difficulties in documenting
changes in the criminal justice system. Expectations that innovative services
will result in dramatic results amenable to documentation by standard statis-
tical procedures are viewed by some commentators as inappropriate. It has

been suggested that where such expectations are held they will doom the innova-
tion to failure.

In an attempt to assure that the evaluation could produce relevant policy
and programmatic findings, UI assumed an approach that incorporated multiple
quantitative and qualitative techniques. Each of the evaluation components
described earlier in this chapter included a data gathering methods capable
of generating vast amounts of information on some aspect or aspects of the
Field Test. Evaluation staff placed a priority on ensuring that subtle as
well as dramatic outcomes could be documented. The desire of UI to document
fully the test processes at each of the sites as well as their test outcomes
led to a highly ambitious evaluation design.

The decision to employ multiple techniques also reflected UI's concerns that
simpler indicators might have been more vulnerable to inaccuracies and might
have more easily sucumbed to site constraints. However, the ambitious nature
of the evaluation approach produced its own problems. The most important

of which was the need to spread the limited evaluation resources across all
these activities. In effect, a trade-off situation occurred wherein some
design components received a greater share of resources than others. This,
in turn, meant that not all evaluation activities could be implemented fully
nor conducted for as long or in as great a depth as originally planned. The
need to continually re-evaluate resource distributions and to periodically
shift evaluation resources produced some staff confusion and demoralization.
Another result of these decisions was that the evaluation was not able to
capture all of the data it originally had planned to obtain.

o Adoption of a Cross-Site Rather than a Case Study Approach

In response to the test design document URSA Institute developed an evaluaton
approach that obtained comparable data across all three grantee sites. Rather
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than pursuing a case study approach wherein each site would be uniquely assessed,
the cross-site design developed by UI employed similar instruments capturing
comparable information at the three public defender sites. Yet, the very
diversity of the jurisdictions selected for participation made implementing
the cross-site design that much more difficult. An evaluation task that was
easily accomplished at one site proved to be a difficult undertaking at one
of the others. Similarly certain data elements that were readily accessible
in two of the sites proved inaccessible at the third. For example, whereas
the implementation of the case recording system was achieved with only minimal
difficulties in Shelby County, the introduction of systematic case recording
activities proved more difficult to implement fully in Palm Beach County and
required a greater commitment of resources.

The appropriateness and amenability of the site to evaluation activities,
therefore, dictated the degree to which the full scope of cross-site evaluation
activities could be undertaken. Although UI attempted to implement all of

the cross-site evaluation activities at each of the sites it became apparent
during the course of the evaluation that trade-offs were necessary. When
appropriate, UI field researchers were instructed to curtail certain evaluation
activities and focus on others. Thus while every effort was made to fully
implement the cross-site design, comparable data elements for all indicators
could not be obtained from each of the sites. In essence, the evaluation

as actually conducted reflects more of a compromise between a cross-site and
case study approach than either approach in its purest form.

e Ambiguities Concerning the Role of the Field Researcher

The on-site field researchers were involved in all data collection activities
conducted. In many ways, though, their primary responsibility was to serve

as participant observers for the evaluation. Their need to maintain a neutral,
non-intrusive presence, thus, was vitally important. Although the scope of
their responsibilities was communicated to staff at the three sites, the unfam-
iliar and abstract quality of their role tended to be confusing for site per-
sonnel. The aspect of their jobs most readily comprehensible to site staff

was their responsibility to coordinate the case management systems. This

led to their identification as "data collectors" and prompted site personnel

to feel that this was and perhaps should have been their only function. Staff
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at one site expressed resentment toward the field researcher because they

felt that it was her job to collect all the case information rather than theirs.
UI staff and the on-site field researchers attempted to correct these misimpres-
sions, though often without success.

Confusion regarding the role of the field researcher emanating from the sites
was confounded at times by contractory messages from Ul core staff concerning
evaluation priorities. The very number of tasks which the field researchers
had to accomplish made their jobs exceedingly difficult and stressful. UI's
emphasis on obtaining case-level data and the need to ensure that the case
recording systems were operating successfully often led the field researchers
to wonder if everyone viewed them simply as "data collectors." Moreover,
their on-site 1oéation meant that they were physically isolated from Ul core
staff as well as from each other.

As the evaluation proceeded the number of tasks involved and the degree of
difficulty associated with activities became clearer to everyone. The expecta-
tions for the field researchers were consequently narrowed. However, the

Job of the field researchers never became easy and under often trying working
conditions their commitment to the evaluation was remarkable. Their contribu-
tions to the evaluation effort and to this report are invaluable.

Summary

The data sources described in this chapter serve as the basis for the remainder
of this report. The next chapter presents the findings of the process study.
Chapter V describes the impacts of the ERDC Field Test on the Public Defender
Offices' operations and processes. The effects of the test on the attorney-
client relationship are presented in Chapter VI. System impacts associated
with the site's provision of test services are discussed in Chapter VII.

The final chapter of this report presents conclusions and recommendations

for affecting policy and services to effectively and efficiently enhance the
representation available to indigent defendants.
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IV--PROCESS FINDINGS

THE DEVELOPMENT AND IMPLEMENTATION OF THE
EARLY REPRESENTATION BY DEFENSE COUNSEL FIELD TEST

OVERVIEW OF IMPLEMENTATION

From February, 1982, through November, 1983, the three participating public
defender offices developed and implemented the Early Representation by Defense
Counsel Field Test. Over 5,000 defendants were randomly assigned into test

and control groups and were provided with the range of services called for in
the test design. Over 3,800 cases were closed and documented during the report-
ing period. '

The participating public defender offices performed a wide range of admin-
istrative, operational, and reporting tasks that directly involved almost every
staff member on a day-to-day basis. In doing so, they faced numerous obstacles
in implementing the experimental design, and in maintaining the integrity of

that design throughout the adjudication process. Each grantee faced resistance
from test staff, who were being asked to provide earlier and enhanced representa-
tion under difficult conditions. They faced resistance from control staff,

who were denied the opportunities and resources available to test staff, but
were still required to provide the same quantity of data. They encountered
considerable burdens in attempting to meet the data recording, collection, and
transfer requirements of the national ERDC evaluation. The presence in the
public defender's office of a full-time field researcher employed by the
evaluator served as a constant reminder of these requirements. Given the
constraints and obstacles affecting implementation of the Field Test, each
participating public defender agency should be commended for the efforts it
expended and the success it achieved.

103



The test made sweeping demands upon the other agencies in the criminal justice
system at each site, but there were only scattered reports of active resistance
by these agencies, none of which seriously impeded program operations. The
public defenders at each office were able to secure access to their clients

soon enough after arrest to meet or closely approach the requirements of the
design. Although jail staff were disrupted by the needs of the Field Test,

for the most part they cooperatad with their respective public defender offices.
In each case the cooperation of jail staff required a departure from normal
operations.

Each public defender was provided the opportunity to negotiate actively with

the prosecutor in novel ways. Reports from both test attorneys and the
prosecutors who came in contact with the experiment indicated that the ERDC
Field Test at times changed the nature of public defense in their jurisdictions.

Prior to implementation of the experiment, both the program designers and the
grantees had expressed concern that control clients would object to the special
treatment provided to test clients. Furthermore, the agencies considered the
possibility that local bar associations would seek to enjoin test operations

to protect control client interests or private attorney perogatives. While
these possibilities never materialized, other unanticipated problems at each
site impeded the ultimate success of the experiment.

The process each ERDC grantee undertook to implement the Field Test was unique,
idjosyncratic and reflective of its own operating style and environment. 1In
examining the implementation of the Field Test, however, some common themes
emerged which are clearly of benefit to public defender agencies across the
country. These will be identified and discussed in the remainder of this
chapter. The discussion is organized chronologically to provide a perspective
on each of the major phases of the field test experience:

¢ the developmental phase, which comprised the period between formal grant
award and actual implementation of the Field Test. Normally three months
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in length, the developmental period for the ERDC Field Test lasted from
five to seven months, an indication of the complexity of the experiment.

e the implementation phase, during which the Field Test was actually con-

ducted at each site. The discussion of the implementation phase focuses
on the implementation of the experimental design, the early representa-
tion, and the enhanced representation components of the ERDC process.
Planned for one year, the implementation periods varied from 8-12 months.

THE DEVELOPMENTAL PHASE

Each field test sponsored by the National Institute of Justice involves the
participating grantees in a developmental or planning phase. This process is
designed to prepare the grantees for the actual implementation of the experi-
ment. The developmental phase of the Early Representation by Defense Counsel
Field Test was marked by a number of interesting occurrences. First, one of
the participating Public Defenders ran for prosecutor in his jurisdiction, and
was on administrative Tleave during much of the developmental phase. A second
office sustained budget cuts which threatened to eliminate the attorneys who
were to be responsible for the representation of control clients during the
test. In the third office, the unique requirements of the system forced the
elimination of a significant percentage of client population from full test
services. In short, the developmental phase was not without its drama and
controversy. In at least one case, the developmental phase was much more dif-
ficult than actual implementation.

The developmental phase of the ERDC Field Test can be divided into six discrete
areas wnich relate to the key preparatory tasks performed by the grantees,

NIJ, and the technical assistance and evaluation contractors. These include:
management and administration of the test projects, technical assistance,
staffing and training, finalizing the procedures manual, securing local support,
and the pretest and start-up. In this section, we discuss each in turn.
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Management and Administration

The administrative and management demands of a NIJ field test require the assign-
ment of a project director to conduct those tasks for the grantee. For past
field tests, project directors often have been new staff, hired expressly by
the grantee agency to administer and direct the project. In other instances
they have been employees of the agency, who have been assigned to the field
test on a full-time basis. The management and administration of the Early
Representation by Defense Counsel Field Test by the three participating public
defender offices differed somewhat from these traditional forms. For example,
with rare exception, the persons originally assigned to design the projects
had 1ittle or no responsiblity for ultimately implementing those designs.
Moreover, the persons named to direct the projects often had other, more
pressing office management responsibilities. In only one case was the project
manager a full-time participant in the effort, and his duties were divided
between management and actual participation in the test.

Each of the participating public defender offices submitted more than one
application to NIJ describing and revising the approach it proposed to take in
implementing the ERDC Field Test. Yet, only in the case of the Shelby County
Office of the Public Defender was the individual who was ultimately responsible
for managing the test involved in preparing these applications. The Passaic
County application was prepared primarily by administrative staff of the State
Office of the Public Defender with T1imited assistance from the Chief Deputy

and his staff in Passaic. The Palm Beach County application was prepared by

the Chief Assistant Public Defender and a member of his appellate staff, neither
of whom was involved in the ultimate implementation of the test.

e The Shared-Management Approach

After the formal grant award, the design and development of the Field Test
approach became the responsibility of a small group of individuals at each
site. 1In Passaic County, that responsibility fell upon the Chief Deputy and
Chief Assistant, individuals who had considerable day-to-day responsibility
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for the overall direction of the office; the Chief Investigator, who supervised
the investigatory, clerical, and recordkeeping staff of the office; and the
senior test attorney, who was also carrying a full felony caseload at that

time. The Chief Assistant, Chief Investigator and senior test attorney became
responsible for discrete elements of the design under the ultimate diraction

of the Chief Deputy. However, as the design phase progressed, day-to-day
direction of the Field Test became somewhat diffused. Eventually, the Chief
Deputy relinquished the day-to-day management and administration of the project,
while retaining responsibility for key decisions. In addition, the Chief Deputy
handled 1iaison activities with NIJ and its contractors, and resolved internal
project issues which were brought to his attention. Day-to-day management and
administration of the project was shared loosely by the Chief Investigator,

who retained responsibility for test clerical and data collection staff, and

the senior test attorney, who retained responsibility for test attorney opera-
tions.

The Passaic shared-management system functioned effectively during the develop-
mental phase; but during implementation there was confusion regarding respons-
ibility for specific activities or individuals which had not been assigned
during planning. For example, it remained unclear who was responsible for
monitoring the performance of the Municipal Court contract attorneys, and for
supervising the investigators who were assigned to the test. In the former
case, this raised problems for the evaluation since no formal arrangements
were initially available to compel the contract attorneys to comply with the
data recording requirements. In the latter case, the Chief Investigator and
the senior test attorney were unclear about who had authority for directing
the work of the test investigators. Ultimately, both problems were resolved.

Other problems also arose during the test, and they were resolved through the
shared management system. Had a substantial commitment of administrator-manager
time been provided for in the Passaic County application, such problems probably
would have been resolved much sooner. However, much of the staffing for the
test, as budgeted by the state office, consisted of the commitment of existing
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staff resources. Only two new positions for the office were supported by the
budget and the office received only one replacement (for the senior test
attorney) to balance test commitments of staff. Much of the work on the test,
from the Chief Deputy's role in management to clerical staff's role in data
collection had to be performed by existing staff. Moreover, the staff's normal
work loads were not reduced to compensate for their additional test duties.

The office must be commended for its work on the Field Test. From the Chief
Deputy on down, the staff took on difficult tasks and handled them well.

@ The Part-Time Approach

In Palm Beach County, the task of Project Director was assigned to the Chief

of the Felony Division, who was also responsible for overseeing the operations
of the attorneys in the five felony divisions, and for defending difficult
cases arising from the divisions. His management responsibilities on the Field
Test became the most complex of the ERDC effort.

The original application from the Office of the Public Defender of Palm Beach
County, submitted to NIJ in September, 1981, proposed a rather modest plan
which included a test staff composed of a full-time senior attorney project
coordinator, two assistant public defenders, an investigator, a secretary, a
paralegal, and a data collector. The test team was to represent 600 clients
vertically as a "special sixth felony division" drawing its caseload from the
other five. The final application, developed to ensure that the test would
generate a sufficient number of cases, proposed a much more complex structure.
The original test team, minus the full-time project coordinator, was assigned
to two divisions of felony court. An additional investigator and a witness
interviewer/screener were added to the test staff. This increased the test
staff from seven to seventeen--by far the largest of the three test sites.

The Chief of the Felony Division assumed responsibility for coordinating the
test on a part-time basis.
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During the developmental phase, the Project Coordinator was primarily responsi-
ble for designing the Field Test. He became the key liaison between the
grantee, NIJ, and its contractors, and worked together with the supervising
attorneys of the two test divisions to develop the test procedures. Since he
and his supervising attorneys each had considerable ongoing management and
defense responsibilities, the time they had available for design work was
Timited.

As a result, a number of problems which surfaced during the developmental phase
were never adequately resolved prior to implementation. These problems included
the county computer system, difficulties in designing services for weekend and
women clients, and difficulties in managing the flow of data for the evaluation.
The Palm Beach County office continued to have problems in these areas through-
out the implementation phase of the Field Test.

Furthermore, the complexity of the experiment in Palm Beach County required

the Chief to assume responsibility for the day-to-day management of the case
assignment and data transfer processes. In conjunction with his ongoing defense
and management responsibilities, the direction of the Field Test placed a con-
siderable burden on him. The Chief must be commended for performing the ERDC

management responsibilities with a high degree of professionalism and good
humor.

The ERDC Field Test in Palm Beach might ultimately have run more smoothly had

a more substantial amount of time and resources been committed to project manage-
ment. However, the fact remains that the grantee was persuaded to expand the
staffing and breadth of its original ERDC plan both to include two felony test
divisions and to increase test staffing by two. The commitment of project
resources to support additional full-time staff necessarily limited the funds
available for project management. The assignment of the Project Coordinator

on a limited basis was a compromise which was necessitated by the changes in
design. Like all compromises its results were not perfect, but it did serve

to provide the test with a level of direction without which it could not have
achieved the level of success that it did.
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e The Manager-Participant Approach

In Shelby County, three individuals participated in the design of the test:
the Chief Public Defender, his Deputy, and the eventual Project Coordinator,
who through much of the developmental phase was a full-time felony attorney.
The Chief, and later his Deputy, assumed overall responsibility for management
during the design phase. During implementation, however, the Project Coordin-
ator came to assume more of the Tiaison and day-to-day management responsi-
bilities of the project.

The Shelby County Office of the Public Defender had the most difficult and
longest developmental period of the three grantees. It alone of the grantees
had to negotiate a subcontract with an outside agency to assist in the test.
Furthermore, its staff had to work without the Chief during his unsuccessful

bid for prosecutor. Finally, only in Shelby County did the private bar actively
oppose the Field Test. Responsibility for resolving these problems was shared
by the "management team" which evolved during the developmental phase.

Approximately six weeks prior to implementation, the Project Coordinator was
assigned full-time to the test. During that period, he was able to refine the
rather impractical and disorganized design which had been included in the
original application. When implementation started, the Project Coordinator
became both a manager and a participant. He was responsible for supervising
the two test attorneys, a test investigator, a secretary, and a data collector.
He also monitored the performance of the PTR eligibility screener assigned to
the test, and acted as a liaison with NIJ and its contractors.

In addition to performing these management duties the Project Coordinator func-
tioned as a test attorney. As such, he assumed a partial test caseload and

was responsible for managing that caseload. Because he was directly involved

in the operation of the experiment, the Shelby County Project Coordinator was
able to observe the test in operation in a way that was unique to the initiative.

The role of the Shelby County Project Coordinator was the most comprehensive
of the ERDC managers.
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Three months into the test, the Project Coordinator was assigned by the Chief
the added responsibility of supervising all municipal court attorneys. In
this role, he became the immediate supervisor of the control attorneys in the
felony division of General Sessions Court, and consequently, he monitored the
data recording activities of the control staff. Control case data available
to the evaluation from Shelby County improved considerably after that time.

While not ideal, the style of management and administration adopted by the
Shelby County ERDC grantee appeared the most effective of the three test offices.
During the implementation phase, a number of problems affected the test and

its relationship to the office in general. Not all of these problems were
resolved adequately. In the final analysis, however, the manager-participant
approach adopted by the Shelby County grantee served it well.

e Limits of Management

Each of the grantees adopted an approach to management and administration which
fit its own situation. Unlike the prosecutors whom they face in court, criminal
defense attorneys are rarely supervised. They are expected to "lawyer" their
cases as they see fit, subject only to a general 1iability for malpractice or
ineffective assistance of counsel suits should they grossly err. Of the three
test grantees only one, Palm Beach, provides supervision to attorneys, and
there the philosophy and practice of the office is to 1imit such supervision
considerably. Given the autonomy of the attorneys involved in the test, issues
of project management and supervison became easily confused.

The test attorneys were required to follow test procedures, but they retained
discretion in representating their clients. For example, no one could force a
participating public defender to use the unique negotiating option made avail-
able by the test, nor could anyone demand that early investigation be conducted.
The experiment provided each test attorney with a range of opportunities and
resources which he or she could use in representing a client. Whether the
attorney made use of these resources was not necessarily a function of the
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worth of the procedures, but rather of the individual representational style

of each participant. In a sense, therefore, the ERDC Field Test was unique in
that it represented a project which would not conform to management. The prob-
lems of data collection and data recording reported in Chapter III bear this
out. According to some test and control attorneys, no manner of supervision
could have compelled them to cooperate with the research requirements because
that was not the way they conducted their business. This was a difficulty for
the test in general and for the evaluation in particular, but it underscores
the contention that the ERDC Field Test was a unique experience.

Technical Assistance

Field test sites routinely receive a wide range of technical assistance and

training to orient the staff to the test, to build skills in the particular

program area, and to support the overall efforts of the grantee to implement
the test as designed. Each field test grantee routinely is provided on-site
technical assistance by experts in the substantive area, and is supported by
the NIJ manager and technical assistance contractor.

During planning and implementation phases, cluster conferences typically are
convened by the technical assistance provider. At these conferences key
representatives from each grantee and other participants from the system make
presentations regarding the progress they have made and the problems encountered
in implementing the test. Grantees have the opportunity to share their experi-
ences and to assist one another in identifying and resolving problems. In
addition the NIJ manager and the technical assistance and evaluation contractors
use the cluster conferences to discuss issues in special sessions with grantee
staff, and to provide support and assistance in resolving those issues.

At the outset of the ERDC Field Test it became apparent that the technical
assitance resources available to the sites would be 1imited. ERDC grantees

would be provided with technical assistance during the developmental period,

but assistance during implementation would have to be limited to general monitor-
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ing and cluster conference activities. While this situation was not ideal,
each grantee learned to operate without extensive technical assistance.

The level of technical assistance received by the grantees during the develop-
mental phase varied considerably. The Passaic County Public Defender Office
received the most substantive and beneficial assistance of the three. There,
Mr. James Kura, Public Defender of Franklin County (Columbus), Ohio, was instru-
mental in the design of a case screening form for use by test attorneys during
the initial client contact. This form was used extensively during the test

and was praised by test staff as a critical tool in test operations. Perhaps
more importantly, Mr. Kura also convinced grantee staff and NIJ that it would

be difficult for two test attorneys to provide the early representation services
to four municipal courts. As a result, the two smaller cities, Clifton and
Wayne, were dropped from the test. While this move served to limit the cases
which proceeded through the test, it is clear from all reports that the original
design would have been unmanageable. The technical assistance provided by Mr.
Kura was commendable. Test staff agreed that the ERDC field test was improved
in Passaic County as a result of his efforts.

While not as focused and substantive, the technical assistance received by the
Shelby County Office of the Public Defender from Professor Norman Lefstein of
the University of North Carolina was no less important to implementation.
Professor Lefstein's work with the Shelby office centered on refining and
improving the procedures for securing early client contact and early judicial
appointment. He succeeded in convincing the Project Coordinator and the Deputy
Chief of the importance of the eligibility screening and appointment phases.
He made these individuals aware of the difficult timing problems which might
occur if the screening and appointment processes were not carefully planned.
In response to the staffs' concern that various actors in the system might be
hostile to the experiment, Professor Lefstein suggested strategies for negoti-
ating with the judges, the prosecutor, the sheriff, and the private bar. In
providing assistance to the Shelby County Office of Public Defender, Professor
Lefstein focused on p1anhing activities to ensure that the integrity of the
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original test design would be maintained during implementation. His efforts
educated the grantee regarding the design and the nature of the field test
experience.

The Palm Beach County Office of the Public Defender had the most complex test
design. It was to involve 17 test staff; it was to require use of the county
computer system; and it was to attempt full vertical representation. Its
technical assistance needs were considerable--perhaps the most extensive of
the three grantees--but the assistance received was limited. The Project
Director of the technical assistance effort, Mr. Edward Pesce, Esg., made
several on-site trips to Palm Beach during the developmental phase to discuss
issues of concern to the grantee. These discussions centered on the computer
assignment process, the problems of providing test services to weekend clients
and women, and the preparation of the operations manual.

Evaluation staff also assisted the office in learning the county computer

system's procedures. This assistance was limited, however, and never resolved
the problems presented by the computer.

The NIJ contractors made suggestions regarding certain problems which would be
faced by the site in implementing vertical representation. The questions raised
included: What would be done about the on-going felony caseloads which six of
the eight test attorneys would be carrying when the test started, and what
process would be used to approach and negotiate with the Intake Unit of the
State Attorney? Unfortunately, only limited technical assistance was provided
to the Palm Beach County office to help resolve these problems. In fact, the
Project Coordinator, who was the only individual substantively involved with

the project during the developmental phase, was forced to rely upon his own
resources to answer each question and problem in turn.

The lack of technical assistance to the Palm Beach Office of Public Defender

may have influenced the operation of its Field Test. The site faced a complex
design and significant implementation questions which it was forced to resolve
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without external expert assistance. 1Its implementation of that design, and
resolution of those problems would have been enhanced considerably by the
availability of technical assistance.

In sum, each of the sites received some technical assistance during the develop-
mental period, but the level, quality, and relevance of that assistance varied.
Interviews with the three Chief Public Defenders and their Project Coordinators
revealed that the grantees would have Tiked more technical assistance, especially
during the implementation year, when problems arose about the eligibility
screening or random assignment elements of the experimental design. For example,
the grantees were not certain how many attorneys had to be at First Appearance,
or how cases were to be assigned to protect the experimental design. Resolving
these questions took time, and each grantee had to operate the test for weeks
before a solution was found. Had a more consistent and constant level of
technical assistance been available to the grantees, the resolution of those
issues would have occurred sooner. )

Furthermore, such assistance would have helped the grantees considerably in
implementing the experimental designs, which in essence were seen as arti-
ficially imposed separations of all or a significant portion of their caseloads.
However, once the "process or flow" issues were resolved, the grantees did

not express a need for any assistance in providing early or enhanced represen-
tation. The offices and attorneys knew what they wanted from early represen-
tation and had no expectation that anyone would assist them to provide it.

Staffing and Training

o Staffing of the Test Sites

The staff of a field test is assigned according to the nature of the work to

be performed. The Early Representation by Defense Counsel Field Test involved
eligibility screening, criminal defense representation, clerical support, and
data collection. Therefore, the grantees had to assign attorneys, investigators,
data collectors, and other staff to the test effort.
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Each of the ERDC grantees faced externally imposed constraints in the hiring
process. In the cases of the Shelby and Passaic County Public Defender Offices,
these constraints derived from organizational controls. In New Jersey, the
State Office of the Public Defender exercised broad control over the staffing
of the regional trial offices. Of the two new staff assigned to the office
during the test, one was imposed by the state agency. The hiring perogatives
of the Shelby County Public Defender were 1imited in a similar fashion. The
ultimate hiring decision for all attorneys was made by the County Mayor, who
was not bound by the recommendations of the Chief Public Defender. ATl non-
attorney staff had to be hired through civil service. A1l of the six new staff
were selected, therefore, through the county process. In one or two instances,
the staff ultimately assigned to the test were not the first choices of the
office.

The Palm Beach County Public Defender had full authority to hire staff without
outside influence. In the case of the ERDC Field Test, however, the Public
Defender was faced with the limitations of the grant budget. Eight full-time
staff--two attorneys, two investigators, two witness interviewers, a secretary,
and a data collector--ail had to be supported on the grant. These budgetary
considerations put pressure on the office. Although there was a concerted
effort to hire individuals who were competent and up to the standards of regular

office staff, the ability to hire staff may have been limited by the need to
preserve the budget.

The Shelby County office faced the most significant problems in staffing the
Field Test. The need to support an individual from an external agency so as

to conduct the eligibility screening function presented a unique problem. Since
it was politically infeasible for the Public Defender 0ffice to screen for
indigency, the Pretrial Services Agency (PTS) agreed to perform the function.
The original design had anticipated this situation, but had not anticipated

the level of funding which the function would require. The office had assumed
that eligibility screening for felony defendants could be performed by the
regular pretrial screener with some part-time support.
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By August, it was clear that a full-time eligibility screener for the experi-
ment would have to be hired by PTS and supported by the ERDC grant. To pay
for this position, the grantee had to eliminate the social services worker
position it had included in the grant. This was unfortunate because NIJ had
been interested to learn if the test would have any impact on alternative dis-
positional options. The elimination of the social services worker position
severely limited that aspect of the test in Shelby County.

The actual hiring of the eligibility screener also proved to be a problem.
The position was not filled when the test began and an intern from the Public
Defender Office had to conduct the screening function for the first six weeks
of the test until the full-time screener was hired.

Apart from the organizational and budgetary constraints faced by the grantees,
and Shelby County's unique problem in filling the screening position, the
staffing effort was relatively successful. Little turnover in test staff
occurred during the implementation phase and test staff have been retained by
each of the offices since the test ended.

e Training

The training of staff to perform the activities required by the Field Test was
sporadic, but generally sufficient to prepare test staff for the experiment.
Three types of training were provided by the offices during the developmental
phse: substantive skills training, orientation, and training in data collec-
tion and recording.

Some substantive skills training was provided by each of the grantees. In
Shelby County, the delays in implementing the grant allowed the Project
Coordinator to train the two other test attorneys in the municipal court
process. Neither of these two attorneys had substantial experience in client
representation, although both had been in practicé for a number of years.
During the two week period prior to the test, the Coordinator oriented them to
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the court procedures under which they would operate. In addition, the coordin-
ator instructed the test attorneys in interviewing prosecutors and in conducting
preliminary hearings.

The training provided to the Shelby test attorneys was by far the most compre-
hensive available to any test staff. It was particularly necessary since the
attorneys who assumed responsibility for the control clients were all experi-
enced municipal court defenders with full knowledge of procedures and potential
strategies. Thus, the training protected the experiment by changing a situa-
tion which could have confounded the test effects with attorney experience.

Less intensive substantive training was provided by the senior test attorney
in Passaic County to the junior test attorney. This training consisted of a
general orientation to the court procedures in the Patterson and Passaic
municipal courts and the procedures for obtaining access to defendants in the
Passaic city lock up and the county jail. )

The Palm Beach County Project Coordinator trained the two test witness inter-
viewers in the use of the county computer system to determine the divisional
assignment of a defendant for random assignment purposes. Since the office

was relatively unfamiliar with the computer system, and since staff in the
clerk's office had rarely been interested in determining the ultimate divisional
assignment so early in the adjudication process, the initial training was not
sufficient and had to be supplemented several times during the test.

Orientation of control and general office staff to the experiment was an
important although overlooked exercise. Both the Palm Beach and Passaic
offices were briefed regarding the test prior to implementation. These were
plenary sessions run by the Public Defender or the Project Coordinator.
During these briefings the staff were informed of the Field Test and the
responsibilities that everyone would have in implementing it. No general
orientation was provided to the staff of the Shelby County Public Defender.
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An initial round of interviews conducted at or just prior to test implementa-
tion indicated that few individuals in the offices not directly involved with
the development of the test were aware of the actual operation of the test and
its implications. In a few instances, even test staff were unaware of the
full implications of the Field Test.

Orientation of the offices to the data recording and collection requirements

of the test was conddcted by an evaluation team member and the on-site field
researcner. The orientation consisted of training in the use of the Management
Information System (MIS) to be implemented at the site. In addition, the staff
were trained regarding the system of data flow from arrest through disposition,
and the steps in data transfer were described. In all sites, staff required
additional orientation by the on-site field researcher.

The training provided by the three test sites to their staffs varied consider-
ably, but two similarities are apparent. First, by and large, test staff were
briefed adequately regarding the roles and responsibilities they were to assume;
however, no consideration was given to preparing them for contingencies in the
event of problems or departures from normal test operations. Such issues
eventually were handled by the sites as they arose. Second, control staff
were never fully briefed regarding the important role that they were to play
in the Field Test. None of the grantees fully understood the need for a
comparable control group for the Field Test. Therefore, the participants did
not adequately prepare the control staff. Control staff were told to perform
their jobs as usual; however, the nature of the Field Test and its data
recording and collection requirements forced control staff to do more than

"usual." Since control staff did not see themselves as part of the test, many
of them came to resent those requirements.

Development of the Operations Manuals

During the developmental phase of an NIJ field test each grantee prepares an
operations manual which describes the final pre-implementation design. Once
designed, the operations manual controls the implementation of the field test.
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The technical assistance Project Director assisted in the production of the
operations manuals for the ERDC Field Test. He was responsible for monitoring
the preparation of the manuals, and for ensuring that they conformed to the
overall test design as mandated by NIJ.

The ERDC grantees were briefed regarding the form and content of the manuals
at the initial Early Representation by Defense Counsel Field Test cluster con-
ference in April, 1982. Individual sessions were convened with the repre-
sentatives from each grantee to discuss the adequacy of the test design, as
presented in their grant applications, and subsequently revised during the
early design phase. The issues which were to be resolved by the operations
manuals were identified during these sessions.

The preparation of the operations manuals was an important exercise for the
ERDC grantees. It required each to examine closely the implications of the
experimental design of the test and forced the grantees to consider elements
of the test which otherwise may have gone unexamined. The specific areas to
be covered in the ERDC operations manuals included:

¢ test process--How was eligibility for public defaender services to be
determined? How were defendants to be assigned to test and control
divisions? How would the grantees ensure attorney-client contact within
24 hours after arrest? How would test cases be opened and assigned?
How would test and control cases flow through the system? What special
test activities would be anticipated?

e staffing responsibilities--What would be the responsibilities of each of

the test staff? How would these differ from the responsibilities of the
control staff?

e data collection--How would data on the cases opened and closed during
the test period be routed to the evaluation staff? What responsibilities
would the data collector assume?

Because each of the grantees changed their operating procedures considerably
during the developmetal phase, the operations manuals required some revisions.
In Passaic County, the only major change in operations was a reduction of the

proposed coverage of test services from four municipalities to two munici-
palities.
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In Palm Beach County, operational changes had to be made to accommodate female
defendants and clients arrested on weekends. First, because female defendants
were confined in a separate facility 15 miles from the county jail, early
contact was very difficult. During the developmental phase, it was agreed

that the Palm Beach grantee would not provide the same early test services to
women. Second, since individuals arrested on weekends in Palm Beach County
were processed differently from those arrested on weekdays, the grantee created
a special system to provide test services to these cases (see, Volume II, Palm
Beach County Case Study).

The original operations manual submitted by the Shelby County grantee was con-
sidered inadequate due to apparent inconsistencies in the design of scheduling
and case flow. The grantee was required to make numerous revisions in its
manual to address more precisely the critical areas of eligibility screening,
test and control case processing, the opening of case files, data collection,
and case management. The two NIJ contractors provided considerable technical
assistance to the office. The office prepared several versions of the operating
manual. The final version was submitted and approved in August, after the

other offices already had begun implementation of the Field Test.

Securing the Support of the System

One of the primary selection criteria for the ERDC Field Test was whether or
not a prospective grantee/public defender could guarantee that other system
actors would cooperate with the experiment. At least one finalist, the San
Francisco, California, Office of the Public Defender, had to be dropped because
the prosecutor actively opposed the Field Test.

Each grantee was required to include a statement of understanding and coopera-
tion signed by the primary criminal justice system actors in the jurisdiction,
including: the Chief Judges of the relevant courts of original and general
Jurisdiction, the Prosecutor, and the Sheriff. The signatures of other local
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representatives such as the County Clerk, the Chief of Police, and the County
Mayor, were included where appropriate. This statement was intended to assure
NIJ that the heads of the relevant agencies in the system understood the ERDC
concept, pledged their support to its implementation, and intended to defer
any major system changes during the eighteen-month grant period.

The technical assistant Project Director encouraged each site to solidify local
support during the developmental phase. He suggested that the grantees convene
on-site workshops to explain the workings of the test and to resolve any con-
flicts over test operations which mignt cause problems during implementation.
Only one grantee, the Shelby County Public Defender's 0ffice, convened such a
session. The other two sites adopted other strategies. In Passaic County, a
special Speedy Trail Committee convened and chaired by the Administrative Judge,
and including all key actors in the adjudication process, was the forum chosen
by the Chief Deputy to secure system support. During the development and imple-
mentation of the test, special time was set aside at the meetings of the committee
to discuss the Field Test and to resolve disputes.

In Palm Beach County, it was determined that one-on-one sessions between the
Public Defender and/or the Project Coordinator and other key actors in the

Palm Beach system were preferable to a plenary session. The Public Defender
and the Project Coordinator informed agencies on a "need to know" basis because

they felt that larger sessions might create opposition where none otherwise
existed.

In Shelby County, the private bar actively opposed the Field Test. Other key
actors echoed their concerns. During the developmental phase, the Chief, his
Deputy, and the Project Coordinator attempted to meet with interested parties
to secure their support of the test. However, it soon became apparent that
the one-on-one method would not reach enough individuals whose support would
be needed during the test. Six different judges would be responsible for
appointing the public defender in Municipal Court, and no single judge had the
authority to speak for the others. Although the District Attorney General had
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given the project his support, the Chief Municipal Court prosecutor and his
staff, who would be critical to the test, had expressed some opposition to
early representation. Even PTR was concerned about its role in the test.
Therefore, NIJ and its contractors insisted upon scheduling a special half-day
meeting to which all interested parties were invited. This was held on August
19, 1983. 1In attendance were five of the six municipal court judges, three
assistant attorneys general, four representatives of PTR, and key representa-
tives from the clerk's office and the Sheriff's department.

The plenary session held by the Shelby County Public Defender had one important
result. It informed the "line staff" of participating agencies, especially
the municipal court prosecutors and judges, of the intricacies of the Field
Test and its procedures. Each participant was given a copy of the operations
manual. Interviews with key system actors at the conclusion of the test
revealed that many saw the "meeting at the Pink Palace" as the time when they
first learned about the test in its entirety. 1In contrast, interviews with
representatives of the system in the other two sites revealed that line staff
in key agencies--for example, the police in Passaic city, and the Intake Unit
of the Palm Beach State Attorney--were not aware of the test prior to imple-
mentation.

Pre-Test and Start-Up

‘9 Qverview

As a final stage in the developmental process, each ERDC grantee was to use
the first two weeks of the test period to put its test into operation. The
pre-test was intended to provide each grantee with an opportunity to assess
the effectiveness of the experimental design in providing two distinct client
populations, the ability of test staff to provide early representation to
clients, and the appropriateness of the case management system (MIS) in
capturing data on test and control clients.
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For previous NIJ initiatives, the pre-test period was an important element of

the field test process. The pre-test enabled test grantees to refine and revise
their designs to reflect the operating realities of their systems. For the

ERDC Field Test, the pre-test period was a mixed blessing. It served to identify
some problems imposed by the respective systems, but it did not necessarily
provide sufficient time to resolve them. This was due to a number of factors,
which included:

¢ Representational--A11 test or control cases which were appointed to the
Public Defender during the pre-test period became formal clients of the
office, to be represented fully through the process; once they became
clients they continued to receive services regardless of their pre-test
status;

e JSystemic--Each criminal justice system placed constraints upon the test
process which could not be resolved by the grantee. For example, the
Palm Beach Public Defender learned that at times the county computer
system went out of service, making it impossible to screen test clients
early enough in the process for test services to be provided; the Shelby
County Public Defender Tlearned that there was no accessible holding area
in the new courtroom building where test attorneys could converse with
their clients prior to First Appearance, which limited the initial
attorney-client contact; and the Passaic County Public Defender learned
that the Passaic City lock-up did not have adequate attorney-client
meeting facilities, and that the Passaic City police were going to present
problems to the test;

e Informational--Certain information was difficult to secure at each site
early in the process, especially for control cases, such as time of arrest
as opposed to time of booking (Shelby and Passaic), prior record of
defendant (Passaic, Palm Beach), the degree of the arrest charge (Passaic),
bail set at First Appearance (Passaic); and whether changes occurred
during stages when control cases were not being represented (Palm Beach
downfiles to misdemeanor).

In short, the nature of the ERDC experiment, and the fact that the grantee
offices could be denied optimum access to their clients, limited the usefulness
of the pre-test period. However, in each case it did serve to identify issues

and problems, several of which continued in some form throughout the Field
Test.
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o Timing

Originally NIJ intended to award grants on January 1, 1982. Test implementa-
tion was scheduled to begin on April 1 after a three-month developmental period.
Implementation occurred much later than this because the awards were not made
until the middle of February, and each grantee required some additional time

to prepare for test operations.

The Passaic County ERDC Field Test began on July 6. The office had delayed
implementation for a few weeks to obtain clearance from NIJ to implement the
test in only two municipalities, rather than the four which originally had
been proposed. More importantly, the office needed to determine the impact of
the long-delayed opening of the Paterson City jail and court complex. The
opening of the jail, in June of 1982, had not been anticipated by the office.
Test procedures had to be developed to enable test attorneys to contact defen-
dants at the lock-up where they were to be housed prior to First Appearance.

The Palm Beach County pre-test period began on July 20. Originally scheduled
for June 1, the test was started later to accommodate staff attorneys who were
attending classes on public defense in Houston, to make agreements regarding
the provision of test services to weekend and women defendants, and to give
the witness interviewers some time to work with the computer assignment system
prior to test implementation.

The Shelby County Field Test began on September 15. Difficulties in completing
the operations manual had required some time, but more importantly, NIJ and

the grantee had agreed to delay the test start until after the municipal elec-
tions of August, and the reorganization of the jail and the municipal court
system in September.

o Issues Identified During the Pre-Test

The pre-test period provided each ERDC grantee with the opportunity to test
the experimental procedures. Despite the representational, systemic, and
informational constraints the grantees faced, each grantee was able to begin
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jmplementing the Field Test. Early representation services were provided, and
the MIS systems and data transfer began operating. At the conclusion of this
early period a number of problems surfaced at each site. These problems con-
tinued to affect operations during the remainder of the test. The problems
identified during the pre-test involved the areas of eligibility screening,
random assignment, early client contact, and data collection.

Eligibility Screening. Each grantee faced some problems in the identifi-
cation and initial screening of defendants for inclusion in the test.
Passaic test attorneys learned that the criminal justice process in Passaic
City departed somewhat from that of Paterson City and of the County in
general. Unlike Paterson, the Passaic Municipal Court did not have a
regularly scheduled First Appearance, and police would routinely bring

defendants before a judge for First Appearance at odd hours. Since it was
impractical to locate the test attorneys at the Passaic lock-up, arresting
or investigating office had to call the office to inform test attorneys of
felony arrests. An answering machine was set up in the office to receive
calls from 5:30 P.M. to 8:30 A.M. Test attorneys were prepared to accommodate
the needs of the Passaic police; nonetheless, they experienced resistance
from police early on which continued throughout the test. Also, not all
defendants contacted by the test attorneys wished the services of the public
defender. A number of defendants who rejected the public defender in favor
of private counsel later were forced to accept the services of the office
when their efforts to retain private counsel failed. This occurred
sporadically in Passaic County, but quite frequently in Shelby County.

In Palm Beach County, the county computer system, which controlled the assign-
ment of defendants to Circuit Court divisions, created numerous problems

for the test. These problems took months to resolve. The workings of the
system were difficult to decipher, especially for defendants with multiple
charges and pending holds. When the computer system was not functioning,

the test could not operate. When it was slow, the screening process could

not be completed prior to First Appearance.
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During the pre-test period in Shelby County, the screening function was
performed by an intern from the grantees; a full-time screener was not hired
for six weeks. It was difficult for the intern to interview all appropriate
defendants. Some defendants were missed. Of those who were screened, many
eliminated themselves from consideration by saying they were going to retain
private counsel, or by otherwise inappropriately answering the questions.
Many of these eliminated defendants later were represented by the control
attorneys in municipal court, potentially confounding the random assignment
of cases.

Random Assignment. Only the Palm Beach computerized assignment system
resulted in the creation of two almost identical client groups. In Passaic,
the self-selection of certain defendants and the resistance of the Passaic
police department operated to affect slightly the comparability of test and
control groups. Shelby County's complex two-phased screening process, and
the notion (prompted by the system) that one retained private counsel in
municipal court even if destitute, served to affect the comparability of
test and control populations.

The reorganization of the municipal courts in Shelby County created another
problem related to the random assignment scheme. During the month immedi-
ately prior to the municipal court reorganization, the judge presiding over
the Felony Division continued all felony First Appearances to September.

When the Fe1ohy Division of the General Sessions Court convened on September
1, 1982, more than 100 of those "continued cases" had to be processed through
the system. The two public defenders, who were to serve as the control
attorneys, were inundated with cases--up to 25 per day for the first two
weeks. As the pre-test period began, the "continued" caseload of the control
attorneys was at its peak. Originally, the office had planned for only one
control attorney, but the caseload pressures created the need for two. The
control population remained high throughout the Field Test.

Early Client Contact. At the outset, Passaic test attorneys were able to
contact clients well within 24 hours of arrest. They were also the only
test attorneys to have lengthy contacts with their clients prior to First
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Appearance. The Palm Beach and Shelby County test attorneys had to be
content with short sessions with their clients immediately prior to First
Appearance. In Palm Beach, test attorneys had information on bail secured
by the witness interviewer. They could discuss bail and other details of
the case with the defendant for a brief period. In Shelby County the bulk
of the initial client session was devoted to having the client sign an
affidavit waiving the attorney-client privilege. The affidavit was demanded
by the private bar, as well as the judges, to ensure that any defendant who
falsely understated his or her income could not invoke the privilege against
the test attorney.

Data Collection. Each grantee experienced considerable problems in imple-
menting the data collection system. The recording and collection of control
case data presented the most difficult problems at each site. Shelby County's
problems were mitigated by the fact that the on-site evaluator was there

for one month prior to the pre-test and was able to establish a satisfactory
system. In Passaic County, the test operated for two and one-half weeks
before the on-site evaluator began working. He faced resistance from the
control attorneys, who were not staff of the office. Moreover, data which

the public defender staff could not provide were not easily retrievable

since Passaic was the only county of the three not supported at least in

part by an automated data processing system. A1l records were kept manually
and access to them was limited.

While the on-site evaluator in Palm Beach County was hired prior to the
pre-test, the system established to transfer test and control intake and
case management information to the evaluator was never fully implemented.
The evaluator was able to retrieve case specific information from the county
computer, but the process was time-consuming and the on-line time available
for this data collection effort was limited.

Summary

The developmental phase of the ERDC Field Test served to highlight some of the
issues which would characterize the implementation during the following year:

128



o Except for the Shelby County Project Coordinator, none of the individuals
involved in directing the design and implementation of the test were
relieved of their normal full-time responsibilities to assume direction
of the field test. Issues arose which could not quickly be resolved
because of the general lack of day-to-day management.

e Not all of the needs of the grantees for expert training and technical
assistance could be met, and this may have limited the identification
and examination of potential problem areas. The limited expert technical
asistance provided was instrumental in shaping and improving the Field
Test in Passaic and Shelby Counties.

o Staff training was generally insufficient to prepare test and control
staff fully for the demands which the test would place on them. Further-
more, the attorneys were not easily trained regarding the strategies to
be used in representing their clients, and the procedures they should
follow in documenting that representation.

e The preparation of operations manuals was an important experience for
the grantees, but they did not adequately resolve the problems which
confronted them.

o The pre-test period revealed that the implementation of the ERDC Field
Test would be difficult, but it also revealed that implementation was
possible. Each grantee demonstrated a high degree of resourcefulness
during the pre-test period.

IMPLEMENTATION OF THE EXPERIMENTAL DESIGN

Overview

It was important for the ERDC grantees to develop designs which would work and
could be implemented easily. The original test design document had envisioned
a classic random assignment scheme for the ERDC Field Test in which an initial
screening and indigency determination of all arrestees would determine the
eligible pool of potential clients. These clients would be randomly assigned
into test and control groups. The experimental design adopted by each grantee
represented a compromise between the ideal of scientific rigor and the practical
realities of operating an experiment within a dynamic criminal justice system.
While each participating office enjoyed an excellent reputation with its juris-
diction, none of the offices had the opportunity nor the authority to change
drastically the operating procedures controlling their systems.
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In Passaic County, random assignment was controlled by the defendant's date of
entry into the system and the arresting jurisdiction. The test population was
drawn from all felony defendants arrested in one of two participating muni-
cipalities during a pre-scheduled two-week period. The test mode was rotated
between the two jurisdictions every two weeks.

For the Palm Beach County Field Test, the automated courts divisional assign-
ment system controlled random assignment. That system assigned each felony
charge to a separate division of criminal court. The system was designed in
such a way that it was possible to determine the division in which a case would
be arraigned once formal charges were filed. The office planned to implement
early representation by identifying and screening the defendants assigned to
the two test divisions and providing the test services to those defendants.

While Shelby County used a classic random assignment scheme, the office was
not fully responsible for its implementation. The local pre-trail release
agency was responsible for screening all defendants. This agency delivered
the 1list of those eligible to the test secretary, who randomly sorted defendants

into test and control groups, and assigned test defendants to their test
attorneys.

The Implementation of Eligibility Screening

e Refinements

Each site departed somewhat from its operations manual in implementing the
eligibility screening component of the Field Test. These departures included:

o The two-week rotation period for the Passaic County test was rescheduled
to begin on Friday evenings, rather than on Monday mornings as initially
scheduled, to ensure that the individuals arrested during transition

weekends would not be missed by the test as it rotated between test
municipalities;

e Passaic test attorneys divided the screening function among themselves
with the junior attorney covering early mornings from 7:30 A.M. to late
afternoon, and the senior attorney covering early afternoon through the
evening, often until midnight. The Passaic County test had the most
extensive screening coverage of the three sites.
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e Both the Shelby and Palm Beach County grantees departed from the original
test designs by not conducting eligibility screening in the afternoon.
Such afternoon "sweeps" were designed to identify and screen arrestees
who were booked and processed too late to be included in the morning
First Appearance list. Difficulties soon arose. The grantees found
that it was not possible to schedule such sweeps late enough in the day
to be practical, and early enough to allow test staff to screen without
having to work overtime. Moreover, afternoon sweeps would have presented
problems to jail staff. In each case, the benefits of two rounds of
screening per day were lost because of the lack of test resources, and
the potential for resistance from jail staff.

o Weekend screening proved difficult for each of the grantees. Since the
primary screening function in Passaic County was performed by the test
attorneys, they were forced to alternate weekend coverage during the
duration of the study. The data show that they were able to meet the
early contact requirements of the test on weekends as well as weekdays.
No test screening was performed in Palm Beach County on weekends. This
was attributed to the fact that weekend First Appearances occurred too
soon for the test process to be performed, therefore, the extra burdening
of test staff could not be justified. In Shelby County, weekend screening
was not performed by the full-time test screener on weekends; rather,
the weekend pre-trial release interviewers were responsible both for
indigency determination and bail/0OR screening, a situation which caused
problems throughout the operation of the Field Test.

e Each grantee came to exclude certain classes of defendants from the test.
Neither the test design document nor the individual grantee operations
manuals anticipated the number of defendants whose status made them in-

appropriate for test consideration. These defendant groups included the
following:

-- probation or parole violators where the underlying violation was not
a felony which would be prosecuted;

-- individuals being held for extradition or transfer to federal court;

-- individuals arrested for failure to appear before the court in felony
prosecutions filed prior to the test period.

e Problems with Eligibility Screening

The implementation of the eligibility screening process at each site was not
perfect. In essence, the problems which arose served to underscore the dif-
ficulty of introducing a controlled experiment early in the adjudication process
and in attempting to maintain the integrity of the experimental design through
case disposition. However, while the eligibility screening process created
problems for the test at each site, none of those problems seriously compromised

131



the random assignment plans of the grantees, nor did they seriously confound
the test results.

The eligibility screening processes designed by the grantees did, however,
present several threats of bias to the experimental design. The difficulties
which were realized during the implementation period, included: identifica-

tion of the defendant pool, problems in screening, and problems in implementa-
tion.

Identification of Defendant Pool. As noted above, the Passaic City police
did not fully cooperate with the test. This fact is best demonstrated by
the variation in cases drawn from the two participating municipalities, as
shown in Table IV-I, below:

TABLE IV-1

Jurisdiction by Group Status

Test Control
Passaic 101 (17%) 178 (27%)
Paterson 475 (83%) 487 (73%)
Totals 576 665

Interviews with test staff and on-site observations revealed that certain
Passaic policemen and investigators refused to contact the office, a pre-
requisite for test consideration. The police in Passaic City appeared to
be more Tikely to contact the office regarding defendants arrested for
serious crimes against the person than non-serious or property crimes. One
result of this situation was that a conservative bias or a bias in favor of
the control mode was created. A second result was that a higher number of

control cases were processed through the system and assigned to felony
control attorneys in Superior Court.

In both of the other sites, defendants were missed who could have been
screened and later assigned to the test mode. In Shelby County, 185
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defendants who were never screened for eligiblity, later were assigned to

the control attorneys, and processed as control cases. Interviews with

site representatives revealed that irregularities at the jail often affected
whether defendants showed up on the appropriate jail lists used by the test
for screening. An assessment of data provided by the Palm Beach grantee
revealed that a number of defendants were missed during the initial screening
process, and later were Arraigned in test divisions. A portion of this
population was said to be created by irregularities in the morning jail

list, or computer breakdown. The exact number of such cases cannot be
determined at this time.

Problems in Screening. Once the felony client was identified for screening,
the eligibility determination process in Passaic County presented few

problems. Those defendants screened by the test attorney were by and large
eligible for public defender services. While test attorneys withdrew from
a higher proportion of cases than control attorneys, observations revealed
that this was not usually because the client was ineligible for public
defense services. The same was true in Palm Beach County, which did not
report any variation in attorney withdrawals.

The screening process in Shelby County was a problem from the outset.
First, the test did not have a full-time screener for six weeks. Second,
weekend screening always posed a problem. Test staff and the full-time
screener agreed that a number of the "missed controls" were missed on the
weekend. Third, the system in Shelby County resisted early eligibility
screening and imposed controls on the screening process which created
problems. The screening interview had to be lengthy to meet the demands of
the private bar and the judges, and may have confused defendants.

Fourth, and most importantly, the eligibility screening was not always
successful in identifying eligible defendants. If a defendant said that he
or she wanted to retain private counsel, the interview was terminated and
the defendant was considered ineligible. A defendant also would be
ineligible if he or she appeared to have sufficient resources to retain
private counsel for any stage of adjudication. Employed defendants and
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defendants who could make bail routinely were considered ineligible. Many
defendants who were considered ineligible for these reasons later required
public counsel. Approximately 450 defendants who had been found to be
ineligible, were unable to retain private counsel. These defendants
eventually were assigned to the public defender and processed as control
cases. Furthermore, a large number of control defendants who were found
eligible for public defender services retained private counsel during the
two to three week period between screening and the "normal" judicial appoint-
ment of control attorneys to cases. As a result, only 485 defendants could
be considered "true control" cases, or cases that were randomly assigned to
the control condition immediately following eligiblity screening. This
"true control" population was much smaller than the test population.

Problems in Implementation. The Passaic County test staff reported no problems
in implementing the eligibility screening component of the test. The office
used its pre-existing screening system to implement ERDC, and it was the only
test office which had the authority to serve clients without judicial appoint-
ment.

In Shelby County, the judicial appointment power at times affected the
screening process. It was reported that judges refused to appoint the test
attorneys to some cases that were randomly assigned into the test condition.
Furthermore, test attorneys were forced to withdraw from a number of cases
after the defendant (or his family or friends) posted bond. Analysis of
the Shelby County case processing data reveals that test attorneys withdrew
from cases more often than control attorneys and did so earlier in the
adjudication process. These differences are largely attributable to judicial
intervention. Interviews and observations suggest that two of the six
General Sessions judges refused to appoint the test attorneys at First
Appearance during the early stages of the test. The data suggest that this
occurred approximately 10% of the time.

In Palm Beach County the successful operation of the screening process
depended on the computerized case management system. The computer system
often did not function properly, and consequently, early screening was not
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always possible. First, the computer was "down" at Teast 30 weekdays during
the test, and was "slow" on many other occasions. When the computer was
down, the witness interviewers were unable to determine the division assign-
ments of defendants prior to First Appearance. Eligibility screening and
early contact were not achieved, and the cases were treated as "weekend
cases." Whenever the computer was slow, the witness interviewers were unable
to get the First Appearance lists by 9:00 A.M. On such days the interviewers
did not have enough time to review the 1list, determine the division assign-
ments, and interview all the defendants assigned to the test divisions before
the 11:00 A.M. jail inmate lunch. The defendants that were not interviewed
prior to lunch could not be screened properly prior to First Appearance.

Second, the computer system was complex and the witness interviewers required
some time to learn it. An analysis of the available data reveals that approx-
imately 8% of all cases were improperly identified (125 cases) during the

test period. Of these, 90 cases had to be transferred between test and
control divisions. Fifty-five of these cases were transferred from test to
control, with the remaining cases transferred from control to test divisions.

Finally, even when the computer was fully functional and both interviewers
were on the job, the witness interviewers had only two to two-and-one-half
hours to complete their complex tasks. When both interviewers were working
at peak efficiency, it generally was not possible to fnterview more than
eight (four each) defendants in the alloted time period. On heavy days,
eligibility screening activities simply could not be completed.

Random Assignment

As the previous discussion noted, the experimental design used by each grantee
resulted in the creation of remarkably comparable client groups. Tables 1V-2
through 1V-4 present comparisons of the demographics and arrest charges of the
full test and control populations at each site.
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TABLE IV-2
Passaic County Test of Randomization

DEMOGRAPHICS TEST CONTROL
(N=576) (N=665)
Male 91% 91%
Female 9% 9%
White 11% 11%
Black 60% 58%
Hispanic 29% 31%
Mean Age 26.56 years 26.58 years
ARREST CHARGE
Serious crime v. person 36% 26%
Non-serious crime v. person 4% 5%
Serious crime v. property 14% 15%
Non-serious crime v.
property 13% 16%
Drug offense 24% 31%
Others 9% 7%
TOTAL 100% 100%
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TABLE IV-3

Palm Beach County Test of Randomization

DEMOGRAPHICS™®

Male

Female

White

Black

Mean Age

ARREST CHARGE

Serious crime v. person
Non-serious crime v. person
Serious crime v. property

Non-serious crime v.
property

Drug offense
Others

TOTAL

*There is no coding for Hispanic defendants.

**Less than 1%.

TEST

(N=888)

91%

9%
51%
48%

26.47 years

28%

*%

15%

40%
10%
7%

100%
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CONTROL
(N=1579)

91%
9%
51%

48%
26.78 years

28%
1%
10%

43%
11%
8%

100%



TABLE IV-4
Shelby County Test of Randomization
Entire Control Population

DEMOGRAPHICS TEST CONTROL
(N=801) (N=1152)
Male 89% 90%
Female 11% 10%
White 15% 16%
Black 85% 84%
Mean Age 26.29 years 26.31 years
ARREST CHARGE
Serious crime v. person 23% 26%
Non-serious crime v. person 0% 0%
Serious crime v. property 9% 10%
Non-serious crime v.
property 58% 53%
Drug offense 8% 6%
Others 4% 6%
TOTAL 100% 100%
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TABLE IV-5
Shelby County Test of Randomization
Separated Control Population

Test Control I Control II Control III
"True" "Ineligible" "Missed"
Controls Controls Controls
(N=801) (N=485) (N=479) (N=185)*
DEMOGRAPHICS
Male . 89% 90% 91% 85%
Female 11% 10% 9% 15%
White 15% 15% 15% 24% .
Black 84% 84% 85% 76%
Mean Age 26.29 26.30 25.72 27.88
No Prior Arrest Record 55% 35% 32% 34%

*Control populations do not add to entire control population due to missing
data.

e General Cross-Site Discussion

The above tables support a number of observations concerning the similarities
and differences between the client populations served by the three ERDC grantees.
First, the grantees vary little in terms of the sex of their clients. Approxi-
mately 90% of all individuals arrested on felony charges in the three jurisdic-
tions are male and 10% are female.

The racial composition of each group reflects the racial mix in the respective
communities. Passaic County reports a higher proportion of Hispanic clients

than does Shelby County. Unfortunately, the Palm Beach data are not reliable

for race. The arrest reports in Palm Beach County do not have a coding category
for Hispanic arrestees, even though every agency in the jurisdiction has bi-
Tingual staff to serve the considerable Hispanic population. Therefore, general-
izations and comparisons concerning the racial composition of the Palm Beach
County client population are not warranted.
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Age is perhaps the most interesting client characteristic since it belies the
socio-cultural and systemic differences between jurisdictions. The mean ages

for the treatment groups vary only slightly, from a Tow of 26.29 years for

Shelby County test clients, to a high of 26.78 years for Palm Beach County
control clients. Given that the population consists of over 5,000 felony clients
of three diverse public defender agencies in three considerably different juris-
dictions, such similarity is startling.

The grantees differ somewhat in client arrest charges. In Passaic and Palm
Beach Counties, clients arrested for serious crimes against the person and
serious property crimes (1° burglary, arson, etc.) constitute more than 40% of
all felony arrests. In Shelby County, however, they represent less than 35%

of all arrests. Less than 30% of all Passaic County defendants were arrested
for non-serious property crimes (theft, auto theft, etc.), while in Shelby and
Palm Beach Counties a much higher proportion {over 50% and 40% respectively)

of clients are arrested on such charges. Passaic County experiences a much
higher percentage of clients arrested on drug offenses than the other two sites.

Discussions with the administrators and staff of the offices revealed that

much of the disparity in client arrest charges was attributable to both test-
specific and jurisdictional differences. For example, the Passaic County Field
Test was the only one of the three which did not draw its experimental popula-
tion from the entire county. The inner cities of Paterson and Passaic provide
only 60% of the county-wide felony arrest pool, but those arrestees represent
over 80% of the serious crimes cleared by arrest in the county. This is one
reason why the Passaic County experimental population has a greater proportion
of serious arrest charges than the other two sites.

As mentioned in Chapter II, in Palm Beach and Shelby Counties, there are strong
community concerns over property crime, and significant pressure exerted by
victim organizations and the local press on the criminal justice communities

to control such crime. This may account for those communities having a higher
proportion of non-serious property offenses than Passaic County.
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The low proportion of clients arrested for non-serious crimes against the person
(purse snatchings, simple assaults) at all of the sites may be a reflection of
the charging practices of the police. Attorneys at each site stated that there
was a tendency on the part of local police to "overcharge." The aggressive
screening practices and downfiling by the Passaic and Palm Beach County prose-
cutors were offered as proof of this contention.

Finally, attorneys of the Palm Beach and Shelby County grantees were of the
opinion that drug offenders were the defendant population most likely to retain
private counsel. Passaic County attorneys did not concur with that analysis.

Comparison of Treatment Groups. Comparisons of the test and control client
groups for each site reveal two major differences. In Passaic County, a higher
proportion of test clients were charged with serious crimes against the person
than control clients; and in Shelby County, more test clients were found to
have no prior arrest record than control clients. The test and control groups

in Palm Beach County appear to be remarkably similar in terms of client character-
istics.

The differences between treatment groups in Passaic and Shelby Counties were
caused by the eligibility screening wnich operated during the test. In Passaic
County, the nhigher proportion of defendants with serious charges in the test
group may have created an analytical bias in favor of the control group. Passaic
County Public Defenders agreed that clients who are charged with serious crimes
against the person are normally less likely to obtain pretrial release and to

have their cases settled in municipal court than are clients charged with lesser
crimes.

Attempts were made at each site to collect data on defendants' prior records
as an additional variable to measure the comparability of treatment groups.
Such data were not available until after upper court Arraignment at any site,
but prior arrest data were available in Shelby County. These data were not
used by the Public Defender because they were not accurate predictors of a
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defendant's actual prior conviction record which is considered in sentencing
decisions. Prior arrest record data are presented in Table IV-6 for Shelby

County because these do indicate some variation between test and control popula-
tions. "True" controls are clients randomly assigned into the control condition.
“Ineligible" controls are those clients who required public counsel after initially
having been found ineligible for services. "Missed" controls are defendants

who were never screened for eligibility.

Table IV-6
Shelby County Client Type by Prior Felony Record
Test A1l Control 1 Control 2 Control 3
(n=728) Controls "True" "Ineligible"  "Missed"
(n=917) (n=408) (n=149)
More than 2 prior 9% 7% 7% 6% 11%
felony arrests
1 or 2 Prior 36% 59% 58% 62% 55%
felony arrests
No prior 55% 33% 35% 32% 34%

missing observations=250

The table shows that a higher proportion of test clients had either serious
prior felony records or no prior records while a higher proportion of control
clients had limited prior records. These variations in the number of test and
control clients and in the prior records of test and control clients resulted
from difficulties in implementing an effective eligibility screening process

in Shelby County.
Summar

Implementation of the experimental designs in the three sites was the most
difficult task of the ERDC Field Test. The eligibility screening and random
assigninent processes were designed to accommodate the unique requirements of
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each test, but each jurisdiction placed barriers and constraints in the way of
imp Tementation.

Because eligibility screening and random assignment had to operate so early in
the adjudication process, the criminal justice systems at each site could not
easily accommodate their operation. However, all problems aside, these proce-
dures became operational early during the test and operated successfully through-
out the implementation period. At no site was the experimental design severely
compromised and at no site did the design produce a fatally flawed experimental
population. Differences in the experimental populations can be explained, and
can be taken into account in subsequent analyses.

In Chapter II, the experimental design process adopted by each ERDC grantee

was presented in graphic form. The following figures depict the departures
from those original designs which occurred during the test.
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IMPLEMENTATION OF EARLY REPRESENTATION

The very essence of the Early Representation by Defense Counsel Field Test was
early attorney-client contact. The ERDC test design document stipulated that
"early representation" meant contact with the client within 24 hours of arrest,
and prior to First Appearance. We discuss here the implementation of the early
representation component of the Field Test in terms of the timing, the nature,
and the results of early attorney-client contact.

Timing of Early Contact

Each of the ERDC Field Test grantees was somewhat successful in achieving early
attorney-client contact. The Passaic County test attorneys were able to screen
and interview their clients within fifteen hours of arrest--weekday and weekend
clients included. Palm Beach and Shelby County test attorneys also succeeded

in establishing contact with their clients immediately prior to First Appearance.
In Shelby County, however, this occurred more than 24 hours after arrest on

the average for both weekday and weekend arrestees. In Palm Beach County,

early contact occurred only 80% of the time on weekdays.

o Passaic County

The Passaic County grantee was the most successful of the three in implementing
the early representation concept. The office was forced to adjust its initial
plans considerably to reach that goal. The major adjustment was caused by the
need to cover three separate lock-ups--the Paterson and Passaic City jails and
the Passaic County jail. The office had planned to cover only the County jail,
but when the Paterson criminal justice complex was opened, it too had to be
included. When it became clear that the Passaic Municipal Court First Appearance
process departed from the county norm, the office also had to design a way

of covering the Passaic City lock-up.

The staff maintained coverage of the facilities in three ways. First, test
attorneys staggered their schedules to ensure that they would be available to
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clients from early morning through the evening. The attorneys made jail sweeps
twice a day. Second, most jail staff members cooperated with the test by asking
arrestees if they wanted the services of a public defender and by contacting

the office to report these requests. An answering machine was set up for that
purpose during off-hours. Third, test attorneys provided weekend coverage by
conducting jail sweeps on Saturdays, and often on Sundays.

From the outset of the test, the Passaic County test attorneys were able to
establish contact with test clients well within the 24 hour limit. The timing
of initial contact varied very little during the test. During the initial
month of the test, contact was made with clients on the average within 16%
hours of arrest. That time was reduced to 14% hours for the remaining test
months. The timing of early client contact appeared to be similar for test
cases initiated in Paterson and Passaic, and for test cases initiated on week-
days and weekends.

Early client contact represented a dramatic departure from the normal operating
procedures of the Passaic County Public Defender Office. Throughout the test
period, the average control client was contacted by an attorney eleven and
two-thirds days after arrest. The timing of control case contact was dictated
by the schedule of Probable Cause (P.C.) Hearings in the respective municipal

courts. Data suggest that P.C. Hearings occurred somewhat earlier in Passaic
than in Paterson.

e Palm Beach County

Palm Beach County succeeded in implementing early representation when the
eligibility screening interviewers were able to complete their work. The Palm
Beach test was fortunate in having an afternoon schedule for felony First
Appearance. This enabled the two test screeners to identify, screen, and inter-
view prospective test clients and then pass on information to the test attorney.
Therefore, initial client contact was with a test screener in the jail, followed
soon afterwards by the initial attorney-client contact, which occurred outside
of or in the First Appearance courtroom.
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The operation of the Palm Beach test generally followed the plan described in
the operations manual. Only defendants detained in the county jail immediately
after arrest were provided the full test services within 24 hours of arrest.
Defendants housed in any of the three other detention facilities in the county
were provided an alternative form of test service, as were defendants arrested
on weekends.

As noted above, the eligibility screeners experienced numerous problems in
using the computer system to determine the test population. During the latter
part of the test, other events created further problems for the screeners.

The County planned to open and occupy a new jail facility, complete with court-
rooms, during the summer of 1983. The moving process involved some adjustment
of the county computer system, requiring that the system be inoperative for an
increased number of days in the spring of 1983.

The reliance on the computer system, which was entirely outside of the control

of the grantee, presented problems throughout the test period. However, the

data suggest that for a significant majority of weekday test cases the test

staff accomplished early contact with defendants. Observations and interviews
revealed that the test screeners made initial contact with test clients at

least two and as many as four hours prior to the initial control client contact.
Control contact was made by a misdemeanor control attorney at the First Appear-
ance courtroom. That meeting typically coincided with the initial test attorney-
client contact.

e Shelby County

It was difficult for test attorneys from Shelby County to meet with their clients
within twenty-four hours after arrest. Before a test attorney could contact

his or her client, the eligibility screener had to interview the client and
deliver the results to the office. The test secretary had to randomly assign

the client to the test mode, open a case file, and deliver the file to the

test attorney. The test attorney then had to contact his client prior to First
Appearance.
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Early in the test, problems arose regarding eligibility screening. Interview
results were not being received by the test secretary early enough to ensure
First Appearance coverage. The problem on weekdays apparently was caused by
the PTS practice of having more than one person screen for indigency. Once
the test eligibility screener was given full responsibility for interviewing,
the process operated more smoothly. Weekends presented a similar problem.
Interviews were received too late in the day for the attorney to meet with the
test defendants without some difficulty. By December, the Public Defender and
PTS made agreements which established clear schedules for the delivery of inter-
views. Likewise, the test attorneys were scheduled to make a Tate Saturday
afternoon jail sweep. This minimized the time between arrest and initial
contact for weekend cases.

The problems faced by Shelby County in implementing the early contact component
of the ERDC Field Test were troublesome, but not fatal. In all, 800 clients
received test services although the judges refused to appoint the defender on
over 100 of those cases. As Table IV-7 indicates, contact with control clients
took much longer. Thus, even with the problems faced by the test staff early
during implementation, the test succeeded in reducing by over two weeks the
time between arrest and first attorney-client contact in Shelby County. More-
over, after the pre-test, the project staff approached the timing target for
first contact on the majority of weekday cases.

Table IV-7
Time From Arrest To:

Test Control
PTR Interview 1.2 days 1.6 days
First Attorney Contact:
--start-up period 4.3 days
--later on 2.25 days
--average during test 2.5 déys | 22.3 days
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Nature of Early Representation

Each grantee provided a range of early representation services to its test
clients. The extent of test services varied according to the limits imposed
upon the test by the three participating jurisdictions. For the purposes of
this discussion, early representation services included the initial client
contact, participation in the client's First Appearance, and any additional
activities conducted soon after First Appearance.

e Passaic County

Test attorneys in Passaic County conducted lengthy client interviews lasting
from twenty to forty minutes during the initial client contact. These inter-
views provided information to be used later in the bail setting hearing, and
case-specific information regarding events, witnesses, or other matters per-
taining to the case.

Test attorneys interviewed their clients in the lock-ups. The facilities avail-
able for these interviews varied somewhat: The new Paterson jail complex had
adequate interview space; the extremely overcrowded county jail had limited
space; and the Passaic City lock-up had little or no available space. In fact,
on more than one occasion a test attorney remarked to the on-site researcher
that he had to limit his interview with a client in the Passaic lock-up due to
the close proximity of policemen.

Test attorneys represented their clients at First Appearance, where bail was
set and the Probable Cause Hearing was scheduled. Their presence at First
Appearance was a departure from normal county operations. For the first time,
public defender clients had someone to present arguments in favor of lowered
bail, release on own recognizance, or participation in the 10% option.

In Passaic County, a prosecutor is not present at First Appearance. Municipal

Court judges are authorized to set bail on all but a few "Class X" felonies
which require Superior Court judge consideration. The municipal courts are
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only occasionally supported by a bail unit of the probation department. The
test attorneys became an important resource to the municipal court judges in
the bail setting process.

e Palm Beach County

Two screeners conducted twenty to thirty-minute interviews with test defendants
in the jail on weekday mornings. These interviews established the defendant's
indigency, and secured information regarding his ties to the community (an
important consideration), and regarding whether family members or employers
could be contacted to show up at First Appearance. The defendant was also
asked to give his version of the circumstances surrounding his arrest.

The screeners had to finish their interviews prior to the 11:00 A.M. jail lunch.
Between 11:00 A.M. and First Appearance at 1:30, the screeners would verify

the information obtained from the defendants and try to encourage family members
or employers to attend First Appearance. The screeners would then brief test

attorneys about the defendants and the likelihood of someone attending First
Appearance.

One attorney from each of the two test divisions was available to represent
test defendants each weekday. Responsibility for covering First Appearance
was rotated on a weekly basis between the four test attorneys in each division.
Discussions with test attorneys revealed that they often had to cover for each
other at First Appearance because of the demands of Circuit Court.

During the test, defendants were brought to First Appearance in a group shortly
after noon. Test attorneys had the names of their clients and contacted each
prior to First Appearance. This individualized service was quite different

from the initial contact with control clients, which consisted of a group meeting
between the misdemeanor attorney or intern and the prospective clients.

At First Appearance, the State is represented by an Assistant State Attorney,
wno controls the proceedings. Test attorney representation at First Appearance
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was likened to a "real adversary process" by this prosecutor, who praised the
test effort.

Test cases received a level of representation not available to control cases.
Test attorneys had information regarding the defendant and the case which was
useful, especially since local county residents with substantial ties to the
community are given preferential bail treatment. Moreover, it was reported
that test attorneys often argued over the sufficiency of the charging document
or arrest report which provided the basis for probable cause to nold the defen-
dant. Therefore, while formal probable cause hearings are not routinely held
in Palm Beach County, some discussion of probable cause was had on a number of
test cases.

In Palm Beach County, questions regarding probable cause and the need to assess
a defendant's mental or physical condition often result in a "second First
Appearance" to give time for the State to amend the charging document or to
screen the defendant. While data are not sufficient to document any increases
in second First Appearances during the test period, observations suggest that
this was indeed the case. '

After First Appearance, test investigators were assigned to conduct substantive
interviews with test clients in the jail, or in the office if the client had
obtained his release. Attorneys also occasionally conducted such interviews.
The form used was essentially the same as the investigator interview routinely
used by the office, but test interviews occurred significantly earlier than
prior to the test. There were reports that during the test, jailed control
clients were interviewed by control investigators and office interns soon after
First Appearance. Since this practice was not followed routinely prior to the

test, it can be viewed as a "Hawthorne effect" of the ERDC Field Test in Palm
Beach County.
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e Shelby County

The nature of the early representation varied during the test in Shelby County.
During the pre-test period, jail staff allowed test attorneys to meet with
their clients in the "holding tank" adjacent to the courtroom prior to First
Appearance. Test public defenders were the only attorneys allowed in this
area. Since the area was not designed for any contacts with defendants, jail
staff soon became concerned with issues of security and order. Furthermore,
private attorneys became concerned that they didn't have similar access to
their clients.

Members of the private bar began registered complaints about the special
priviledges given the test attorneys. A meeting was held, with judges, prose-
cutors, jail staff, the Public Defender, and private attorneys attending. At
this meeting, it was decided that no one would be allowed to meet with clients
in the holding facility prior to First Appearance. Afterwards, access to the
holding area was limited.

The initial attorney-client contact was, according to the Shelby County office's
final report of October, 1983:

"limited to a brief and whispered conversation in the courtroom,
often moments before arraignment. It was not unusual for the
defendant's case to be called while the test attorney was engaged
in his first contact with the prospective client.”

Thus, the initial client contact in Shelby County was Timited to the minimal
information a test attorney could learn about the case from the defendant after
explaining and executing the waijver of attorney-client priviledge. First Appear-
ance in Shelby County was held daily from 9:00 a.m. until all defendants were
processed. Test attorneys rotated on a daily basis with the project coordinator
assigned to one day and the other attorneys assigned to two days each week.

The First Appearance of the test defendant followed immediately upon the initial
client contact. At that hearing the test attorney argued bail and/or release
on recognizance drawing upon the recommendation of the pretrial release repre-

sentative who was present in court. Also present was an assistant district
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attorney general who would argue the State's case concerning bail. Prior to

the test, the prosecutor's recommendation was invariably followed by the court
since there was no one available to argue the defendant's case. During the
test, attorneys were present and their participation in the bail setting process
was substantive and significant.

One area which was viewed as critical by the test attorneys concerned the use
by the State of the defendant's prior arrest record to discredit the defendant
and justify the setting of a high bail. Test attorneys reported being able to
counter the State's position by either suggesting that arrests did not consti-
tute convictions or by securing information from their clients regarding the
ultimate resolution of the prior arrests. The actual prior record of a
defendant is not available at First Appearance in Shelby County, and arguments
based only upon the client's input often served to counter the State's argu-
ments.

Control clients were not represented at First Appearance, nor would they receive
counsel for approximately two weeks afterwards. At appointment, the control
investigator would record the case, interview the defendant, and provide the
attorney with the record of that interview. Control attorneys would meet with
their clients sometime later--often three weeks after First Appearance.

After First Appearance, test attorneys routinely met with their new clients in
the jail or the office. These interviews were similar to those conducted by
the control investigator, but geared more substantively to the facts of the
case. This interview gave the attorney the information needed to determine
whether the case was appropriate for investigation, or whether the facts war-
ranted a settlement conference with the prosecutor. Test attorneys rarely

used the waiver of preliminary hearing approach, which was more prevalent for
control cases, preferring to use the preliminary hearing for discovery purposes.
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Results of Early Representation

The early representation services implemented during the Field Test had both
jmmediate and long-term effects. First, early representation served to estab-
lish the attorney-client relationship in the eyes of the attorney, his client,
and the court. Second, early client contact had an effect on the bail setting
process of each of the participating jurisdictions. Under normal or control
conditions, indigent defendants either were not represented during bail setting
or, in the case of Palm Beach, were provided only nominal representation.
Therefore, judges routinely set bail relying on the prosecutor or the pretrial
program, but rarely on the defendant's attorney. With ERDC, an attorney would
represent the position of the defendant and could offer information with regard
to community, family, employment ties, and other matters concerning the defen-
dant. The judges responsible for bail setting agreed that the information
provided by the test attorneys, when taken together with that available from
other sources, enabled them to make better and more informed bail decisions at
First Appearance. Other participants in the bail setting process, especially
prosecutors involved in First Appearances in Shelby and Palm Beach Counties,
agreed with that position.

Third, the impressions of the judges, prosecutors, and public defenders that
having an attorney at First Appearance made a difference is supported by the
data. At each site, test defendants who obtained pretrial release were released
sooner than control clients. In Passaic County, the average difference in the
timing of pretrial release between test and control clients was one week. In
Palm Beach and Shelby Counties, the differences were not as great but in both
cases test clients obtained their release sooner than did control clients.

Lack of available data on pretrial release from the Passaic and Palm Beach
County tests make it impossible to support the contention from judges, test
attorneys, and other key staff that a higher percentage of test clients ob-
tained pre-trial release than did control clients. 1In Shelby County, the
available data do support such a contention: a greater percentage of test
clients (46%) obtained pretrial release at First Appearance than did control
clients (34%). Moreover, those test clients who obtained pretrial release did
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so sooner after arrest than did released control clients. It is interesting

to note that Shelby County was the only one of the three test jurisdictions
that did not have a county jail under federal court order from chronic over-
crowding. While there was some sentiment to foster pretrial release there due
to high detention costs, the Shelby County Sheriff did not experience any of
the pressure to reduce the jail population faced by his two counterparts. Thus,
it might be hypothesized that in Palm Beach and Passaic Counties the max imum
number of defendants who could be released were released, and ERDC impacts

were limited to a net reduction in detention days rather than detainees. In
Shelby County, some increase in the number of those released would be possible,
because the impetus for release was not as great.

Fourth, early client contact had a positive effect on the attorney-client
relationship at each site as reported by a majority of test attorneys. As
explained in the final report of the Shelby County grantee, "a benefit of (early
representation) was an increased level of confidence and communication between
the test attorney and his client." These sentiments were echoed by the other

grantees and reinforced by the follow-up client survey conducted during the
test.

Fifth, while early representation had positive effects on the bail setting
process and the attorney-client relationship, there is no evidence to suggest
that early contact achieved any significant reduction in the percentage of
defendants who made confessions without the advice of counsel or any increase

in the percentage of defendants represented by the participating public defender
offices at line-ups or police interrogations. A11 participating attorneys,
regardless of site, agreed that the design of the test would have had to mandate
much earlier client contact (i.e., at the station house) for any real effects

to occur in these areas. Individual test attorneys at each site reported
isolated instances where their involvement early in a case or their presence

in the jail served to protect a defendant's rights; but each agreed that such
cases were isolated and the exception rather than the rule.
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IMPLEMENTATION OF ENHANCED REPRESENTATION

Early representation, while vital, was only one element of the ERDC Field Test.
The NIJ test designers recognized that the full potential of the early repre-
sentation of indigent defendants would not be adequately tested and measured
unless the benefits of early client contact were sustained by an enhancement

of services. Accordingly, they required grantees to design and operate programs
which ensured that test representation was continuous from early contact through
the ultimate disposition of the cases. Vertical representation--the system
which most closely mirrored the private counsel method--was to be the ideal,

but continuous representation was the mandate. Within the context of continu-
ous representation, ERDC test programs were also expected to have the capacity
to conduct early investigation and to identify alternative methods of case
disposition. In short, the ERDC grantees were expected to provide not only
early but also enhanced representation.

The following discussion examines the delivery of enhanced services by the
three test programs. It highlights the implementation of the continuous

representation, early investigation, and enhanced plea negotiation components
of the ERDC Field Test.

Continuous Representation

None of the ERDC grantees provided full, continuous representation to their
clients prior to the Field Test. In each case, the period prior to Arraignment
in upper court was neglected in favor of felony court representation. Each
office focused its resources on providing vertical representation to its clients
after Arraignment. The grantees saw the ERDC program as an opportunity to expand
the services provided to clients early in the adjudication process. They be-
Tieved that continuous representation would relieve some of the client dis-
satisfaction created by the gaps in service, and improve the case preparation

and case management practices of the office staff.
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e Passaic County

Test attorneys were to represent their clients through the Grand Jury stage.

In practice, this meant that they would argue the merits of the case at a
Probable Cause Hearing, and negotiate with the prosecutor to achieve an early
resolution. The test plan had identified three possible results of negotiation:
early resolution in Municipal Court, waiver of indictment and plea on an Accusa-
tion in Superior Court, and early assignment to pre-trial intervention (PTI)

or diversion. The latter two methods were not available to control cases, and
were expected to extend the negotiation process beyond the Probable Cause Hearing.

Representation was to be individualized as well as continuous. Test attorneys
were to represent their clients through all phases of the municipal court process.
Clients were to be represented by the same attorney from initial contact through
that process. Upon indictment, the case would be closed and the file trans-
ferred to the felony test attorney assigned to the case. The test attOﬁney

would be available to discuss the case with his felony counterpart where war-
ranted.

Early in the test, it became apparent that several problems constrained the
implementation of continuous representationin Passiac County. These included:
e the accusation and early PTI assignment options did not prove viable for
the test attorneys, and were used only sparingly; and

e because of the workings of the Prosecutor's screening unit, negotiations
were to occur prior to the Probable Cause Hearing.

Therefore, early on in the test it became clear to the test attorneys that any
work on a case after the Probable Cause Hearing would be superfluous. No negoti-
ations were possible during the Grand Jury stage and the proposed negotiating
options were not used. Any investigatory work would have been completed prior

to the P.C. Hearing. Test attorneys realized that their work on a case effec-
tively ended with the Probable Cause Hearing. They were unable to maintain

close contact with clients due to their heavy caseloads. Therefore, they began

the process of transferring cases to the felony test attorney soon after the
Probable Cause Hearing.
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One result of this "early pass-off" was that felony attorneys and investigators
became involved in test cases earlier than the norm. Test clients routinely
would call the office prior to Arraignment, and ask for their attorney. They
would be referred to the felony attorney assigned to the case. Felony test
attorneys also reported that they received test files prior to Arraignment and
began case processing at that time. Felony investigators reported an increase
in pre-Arraignment client interviews on test cases due to the early pass-off.

The implementation of continuous representation was accomplished with relatively
little difficulty once the alternative negotiating avenues were closed. The
enhancement of representation during the pre-Arraignment phase did have effects
on felony representation. These included:

e felony investigators reported that there was some duplication of effort.
The normal practice was to conduct a client interview on all felony cases.
Since many test clients already had been interviewed, felony investigators
felt that there was no need for an additional interview;

e felony test attorneys reported that the preparation of test cases was
far superior to the norm, and shortened the time required by them to
prepare a case. Where early investigations were conducted, the need for
felony investigation was often eliminated; and

e felony attorneys and investigators reported that test defendents were
often better briefed than the norm regarding their cases. These defen-
dants, however, were often confused about the pass-off, and upset that
they were not going to be represented by their municipal court attorney.

By and large, the felony test attorneys and investigators agreed that the pro-
vision of test services improved felony court representation. They agreed,
however, that certain procedures needed improvement if early representation
was to be institutionalized. Most in need of improvement were the procedures

for initiating and processing cases at the "pass-off" from municipal to felony
court.

¢ Palm Beach County

The Palm Beach County Office of the Public Defender attempted by far the most
ambitious plan for continuous representation of the three test grantees. Test
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cases were to be provided vertical representation from First Appearance through
Arraignment and ultimate case disposition. Eight attorneys in two test divi-
sions were assigned to provide vertical representation. Case assignment
responsibilities were rotated among the test attorneys on a weekly basis. Each
test attorney represented all of the defendants that were assigned to his or
her division during one week of the month.

A number of factors influenced the implementation of vertical representation
in Palm Beach. These included:
¢ the computer assignment process created problems in case identification
which could not be easily resolved;

e the requirements of felony representation in Circuit Court placed demands
upon test attorney time wnich made coverage of First Appearance and
Arraignment a constant burden for test attorneys; and

e any sickness or other absenteeism by the screeners/witness interviewers
or the assigned test attorneys created problems.

A1l of the test attorneys resented some of the more artificial aspects of vertical
representation. They believed that the improved services provided to clients

at First Appearance and, to a lesser extent, at Arraignment had positive benefits.
They argued, however, that the system could not be adjusted to make such coverage
easier and less burdensome. Since the local adjudication process could not be
expected to accommodate the test, they believed that certain aspects of the

test should have been adjusted. Among these was the need for exclusive vertical
representation.

There were a number of responses to vertical representation by the system,
especially by the State Attorney, which affected implementation. These were:
¢ negotiations with the State Attorney's Intake Unit prior to Arraignment
were constrained by a lack of clarity regarding the process of negotiation;

o the number of Assistant State Attorneys in each test division was increased
from three to four to match the number of Assistant Public Defenders
assigned to test divisions;

® the fact that test attorneys had early involvement in a case was used
against them by the State Attorneys. In both test divisions, the State
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Attorneys argued that bail motions should be denied since the attorney
already had the opportunity to argue bail at First Appearance. Felony
judges responded by tightening up their bond decisions; and

e because a high percentage of all felony arrests were downfiled as mis-
demeanors by the Intake Unit without any intervention by the‘defepse
attorney, a number of test attorneys concluded that negotiation with the
Intake Unit would not be productive.

Vertical representation placed certain burdens on the test staff, and reportedly
resulted in backlash from the State Attorney; however, test attorneys and investi-
gators agreed that it aided both case preparation and the attorney-client
relationship. Test attorneys reported that their management and preparation

of cases improved as a result of enhanced representation. Furthermore, fewer
waivers of speedy trial were required. Finally, client problems occurred less
frequently in test divisions than in control divisions, and fewer c¢lient comp-
laints were registered with the office.

In the final analysis vertical representation achieved mixed success. It was
difficult to implement, and was not universally accepted by the test staff,
nor by the system. It did, however, prove that during the pre-Arraignment

period, much could be done which was of benefit to the client, the attorney,
and the office.

e Shelby County

The services provided to test clients in Shelby County were to be both contin-
uous and individualized. For Shelby County, this meant that test attorneys
would be responsible to their individual clients from appointment through
Arraignment on an indictment. While all activities on a control case ceased
when a defendant was bound over, test cases were to be continued for purposes
of investigation, client contact, and/or ongoing negotiation. While the test
client was to be represented at all times by the same attorney, the control
defendant was not to be assigned to a single attorney. Cases were to be shared,
with one control attorney conducting the initial interview while the other
appeared at the Preliminary Hearing.
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The project experienced a slight problem in implementing individualized
representation. Initially, cases were assigned to test attorneys in rotation,
a procedure which was called for in the design to protect the integrity of the
test. Practically speaking, this requirement forced all test attorneys to be
at First Appearance from 9:00 A.M. until noon each day.

Shelby County obtained permission from NIJ to allow one attorney each day to
assume responsibility for all test appointments in that day. The daily assign-
ment system proved to be an important component of the test process. An im-
mediate effect of individualization was that every court officer knew at
appointment which defender was responsible for each test case. The clerk would
note the name of the attorney on the court file which controlled all activities
in municipal court. Since no one represented control defendants at First
.Appearance the only notation on those cases was "Public Defender."

Individualized case processing was cited by clerks, prosecutors, judges, and
public defenders--test and control--as one of the most important system effects
of the Field Test. Once assigned, everyone knew which public defender was
responsible for a case at First Appearance and thereafter. Over time, test

cases came to be treated like the cases of private attorneys. A1l court officers
indicated that this "treatment" represented an elevation in status for the
defendant, his attorney, and public defense in general. The individualized

case assignment system was cited by control attorneys as one of the elements

of the Field Test which they would have liked most to have used.

Implementating continuous representation was relatively simple for the office.
Test attorneys were made aware of their extended responsibilities, and they
continued to work on cases after General Sessions processing was completed.
Unfortunately, the ease of implementation belied the problems which continuous
representation was to create for the office. In providing continuous repre-
sentation, test attorneys often neglected a key internal procedure which was
critical to smooth running of the office.
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Office procedures dictated that all public defender cases closed in municipal
court, which might result in later indictment were to be written up by the
attorney and delivered to the Custodian of Records. The Custodian would file
the records, and include them in the formal case file when a defendant was
appointed the public defender in felony court. After the first few months of
implementation, it became apparent that not all test files were being delivered
prior to Arraignment. On those cases, felony attorneys were not receiving the
benefits of the test. Without the transfer of records, there was no way of
knowing that the public defender had represented the client in General Sessions.
Often a case which had been investigated in municipal court would be reinvest-
jgated in felony court due to the failure of the test attorney to follow office
procedure.

Office meetings were held to correct the situation. Test attorneys were told
that their first responsibilities were to their clients and the office. They
were reminded that continuous representation carried with it the responsibility
to monitor the processing of cases through the system. They were told to turn

in all case information prior to, or immediately after criminal court indict-
ment.

In general, the ERDC Field Test was well received by felony attorneys. Apart
from "pass-off" problems, a majority of felony attorneys reported that test
cases and test clients were better prepared when they got to Criminal Court.
Cases which were investigated were given special praise.

Early Investigation

Early investigation was an important but undefined element of the NIJ test
design. There were expectations that early attorney contact would result in
early investigation, but the procedures by which such early investigation was
to be implemented were not defined. The staffing plans of each of the three
ERDC grantees did include test investigators--four test investigators for the
Palm Beach project, two for the Passaic project, and one for the Shelby project.
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Prior to the test, each of the offices routinely assigned investigators to

cases during the pre-Arraignment period, but investigator activities at such
times only consisted of conducting client interviews. Under ERDC, investigators
were to be used to interview witnesses, visit the crime scene, and to collect
other information germane to test cases.

Implementing early investigation proved to be relatively simple for each grantee.
However, three critical issues had to be resolved at each site before the full
benefits of early investigation could be realized. These were:

e An Assignment and Supervision Process--General procedures had to be
developed to control investigator activities. In both the Passaic and
Palm Beach offices, the pre-Arraignment activities of the investigators
were controlled by a supervising Chief Investigator. During the test,
those activities were supervised by the test attorneys. Procedures had
to be established to ensure that attorneys used investigators appropri-
ately.

e An Operational Process--In both the Palm Beach and Passaic County tests,
a substantial amount of test investigator time was to be devoted to client
interviews. Passaic test investigators often assisted the test attorneys,
and, on 10% of the cases, made the initial client contact. In Palm Beach
County test investigators were to interview all test clients soon after
First Appearance on weekdays. After the first few months of the test,
they were assigned to make the initial contact with weekend and women
clients. The Shelby County test investigator had no client interview
responsibilities. His role was exclusively as a field investigator. He
interviewed clients only when required in the course of an investigation.

e Work Product--There was a need to be sensitive about the work product of
the investigator due to the reciprocal discovery laws of the three test
Jjurisdicitons. Hence, while taped and transcribed interviews might be
the most productive means of preserving witness statements, they could
also be harmful to a defendant if named in discovery. Test investigators
had to consider such issues in conducting early investigation.

Each site conducted early investigation during the test perjod. Attorneys and
investigators agreed that field investigations served to improve case processing,
to facilitate early case resolution and generally to improve the delivery of
defense services. Each office differed somewhat in terms of the benefits
received from early investigation.
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e Passaic County

The test attorneys and investigators in Passaic County reported that early
investigation was critical to the success of ERDC. Felony test attorneys re-
ported that test cases which were investigated were much easier to process and
prepare for trial. A1l respondents agreed that test investigation resulted in
the preservation of statements and information which in normal control circum-
stances were lost. A minority of felony investigators agreed that during the
test there was a reduction in the number of requests for post-Arraignment
investigation, and attributed that reduction to ERDC. The client interview
responsibilities of the test investigators may have limited their field investi-
gation activities, but in general, test attorneys were satisfied with the results
of early investigation.

e Palm Beach County

Palm Beach County test investigators reported conducting jail interviews with
test clients within a few days of arrest. Two of the four test investigators
reported an increase in pre-Arraignment witness interviews and crime scene
investigation. Only one of the four noticed an increase in post-Arraignment
witness interviewing or crime scene investigation. 1In fact, one test investi-
gator saw a decrease in post-Arraignment activities due to ERDC.

One interesting phenomenon observed during the test was that interns, volun-
teers, and investigators were assigned to conduct early, "in jail" interviews
with control group defendants. Control division investigators did not have as
much time, nor as clear a mandate as test division investigators to conduct
early investigation. However, such interviews with control group defendants,
reportedly a rare occurance prior to the Field Test, may be understood as a
Hawthorne-type effect. Control division investigators may have been responding
to subtle pressures to modify their activities and to parallel more closely

the behaviors of the test division investigators.

At least two features of the Palm Beach County criminal justice system tended

to inhibit complete implementation of early investigation. These factors
included:

166



e The ability of criminal defense attorneys to depose witnesses. Under
the circumstances, it was thought to be cheaper, easier, and more effec-
tive in many cases to subpoena witnesses and question them under oath,
rather than to send an investigator to interview them in the community.

¢ The screening practices of the Intake Unit of the State Attorney. It
was felt by many that early investigation would be a poor use of scarce
resources, given the fact that at least half the cases would be downfiled
to a misdemeanor, or nollzs prossed during prosecutorial screening.

e Shelby County

The Shelby County Public Defender had stressed the role of early investigation
in its original application and in its operations manual. The Chief Public
Defender had long believed that early investigation would be beneficial to his
office and saw the ERDC Field Test as the vehicle to demonstrate its value.

Over two hundred cases were investigated by the test investigator during the
ERDC Field Test. These investigations were an invaluable tool in the ultimate
resolution of cases. For the first time in General Sessions Court, pubTic
defenders were armed with information gained from eye witness or victim inter-
views. For the first time, crime scenes were visited. Such information aided
in plea negotiations. In the words of one prosecutor:

"The information we (are) getting from P.D.s is often sufficient to

allow us to downfile a felony to a misdemeanor on cases with charges

which we could never touch before. Information is what makes the

system work, and now the P.D.s have some and we all benefit by it."
(Assistant Attorney General, General Sessions Court)

One unique example of early investigation in Shelby County was the "refusal to
prosecute.” After a number of months it became apparent to the investigator
and his supervisor that many victims of crime simply did not wish to proceed
with prosecution. Test staff developed a pre-printed refusal to prosecute
form. The prosecutor agreed to accept this form as a formal victim statement,
and favorable plea arrangements or dismissals were entered on such cases during
the test. Today, the form is used even more extensively as the prosecutor has
become more comfortable with the process.
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The role of early investigation in the Shelby County Field Test did not end in
municipal court. It was also the general concensus of the felony attorneys
that an indicted case with early investigation from General Sessions Court was
disposed of more quickly in Criminal Court.

Farly investigation was to many the most successful element of the Shelby County
ERDC Field Test. While opinions regarding the efficacy of the test varied
widely both within the grantee office and externally, there was a general
consensus that early investigation was the one element of the test which should
be retained. This point was stressed by the Chief Public Defender and his

Test Coordinator at each of the three Cluster Conferences held during the term
of the Field Test. It was echoed by the test, control, and felony attorneys

in the two evaluation interviews conducted after the test began operating.
Finally, it was expressed by prosecutors and judges who observed the results

of early investigation in action.

Implementation of Enhanced Plea Negotiation

One of NIJ's primary expectations for the ERDC concept was that early and
enhanced representation would help public defenders to resolve cases earlier
through plea negotiation and alternative processing. The felony courts of
many Jjurisdictions are crowded with cases which should not be prosecuted as
felonies due to the condition of the defendant, or the circumstances surround-
ing the offense. As court calendars have become more crowded, many prosecutors
have sought ways to eliminate those cases as soon as possible by "downfiling"
them as misdemeanors, dismissing them outright, or otherwise diverting the
defendants from the adjudication process. The NIJ design team saw ERDC in

part as a means of introducing the public defender into that screening process.

The ERDC grantees saw the test as a means of resolving many of the "junk" or
"garbage" cases which cluttered their caseloads. They recognized that each

case arraigned in felony court had to be processed by the office, and repre-
sented by a felony attorney. Cases which should have been diverted from the
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system required the same commitment of resources as did true felony proseuc-
tions. If such cases could be resolved in municipal court, the client, the
public defender office, and the system in general would benefit.

The test plans of each grantees included a unique negotiating opportunity for
test attorneys which was not available to the offices prior to the test. These
opportunities were:

e Passaic County test attorneys were to be allowed to waive Grand Jury
indictment, and to enter a plea to an Accusation at Arraignment in
Superior Court on cases where such a plea--to a negotiated felony
charge-- was appropriate. Furthermore, the test attorneys were to be
allowed to present cases for prosecutorial diversion (PTI) during
municipal court processing rather than having to wait until after
Arraignment;

¢ Palm Beach County test attorneys were to be allowed to negotiate with
the State Attorney's Intake Unit and, thus, became involved in the process
of downfiling cases and reducing the charge on cases filed in Circuit
Court prior to Arraignment.

e Shelby County test attorneys were to be allowed to negotiate with the
Grand Jury Unit of the District Attorney General regarding the possible
downfiling or dismissal of cases "held to the State" or otherwise trans-
ferred to the unit by the General Sessions Court.

Test attorneys at each site also continued to negotiate with the prosecutors
by means of the normal procedures available to them. In Shelby and Passaic
Counties, attorneys negotiated with the municipal court prosecutors. In Palm
Beach County, the test attorneys negotiated with the State Attorneys in the

test divisions. Finally, test staff were to attempt to refer clients to avail-
able treatment or diversion programs.

e Passaic County

Passaic County experienced mixed success with enhanced plea negotiation.
Negotiations with the new Intake Unit were commenced early and were successful.
Information gained from early investigation aided plea negotiation, and the
test attorneys generally were satisfied with the experience.
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Unfortunately, the expansion and enhancement of the Probable Cause Hearing for
test cases created some tension between the test attorneys and the Intake Unit
prosecutors. One prosecutor went so far as to write a letter to the Assignment
Judge of the Region complaining about the "unnecessary length" and intensity

of those hearings for test cases. His complaints went unheeded and the test
attorneys continued to advocate strenuously for their clients at P.C. Hearings.

Test attorneys and investigators felt that a higher proportion of test cases
were resolved through negotiation than control cases. The data do not support
this contention; there was no apparent difference in the proportion of test

and control cases resolved in municipal court. - A number of factors can account
for this. First, the test attorneys had more serious cases than the control
attorneys, which lTimited the proportion of test cases which could be settled

in municipal court. Second, the speedy trial program in the county was taken
very seriously by the prosecutor, and the Intake Unit was charged with a mandate
to screen as many cases as possible. These factors aside, data do reveal that
the test attorneys were able to settle cases considerably sooner than the control
attorneys. This finding was acknowledged by defenders, prosecutors, and judges.

The Passaic County Field Test had Tittle success with its unique negotiating
option. The Accusation method of resolution was attempted twice during the
year, but the test attorneys felt that the offers made were not sufficiently
Tenient to justify a plea to a felony charge. The office, therefore, judged
the Accusation method a failure. However, the Prosecutor did complain that it
could have been used more often. This method of resolution probably will not
be used in Passaic County in the future.

Early PTI consideration was never used during the test because it was never
authorized. Passaic County was the only jurisdiction of the three ERDC test
sites which delayed diversion or deferred prosecution until after Arraignment.
The process consisted of initial screening, after which the office of Probation
would recommend diversion to the Prosecutor. Unfortunately, the grantee could
not negotiate a way to initiate the process earlier. State law did allow for
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earlier processing, but there was no way to change the existing process for
the Field Test.

Passaic County has only limited resources for alternative processing for mental
health and drug or alcohol diversion. No change in those resources occurred
during the test period and no improvements in those areas were observed or
reported during the test period.

e Palm Beach County

Prior to ERDC, public defender staff had 1little or no contact with the Intake
Unit. The high volume of downfiling was accomplished by the Unit with minimal
involvement of public defenders. With ERDC providing an opportunity for early
involvement, negotiating with the Intake Unit was expected to be the primary
pre~Arraignment option available to test attorneys.

In implementating the negotiation option, no formal training was provided to
test attorneys regarding the process to be followed in approaching the Unit,
the timing of negotiations, or the types of cases which would be most appropri-
ate for negotiation. Test attorneys were expected to "lawyer their own cases,"

and that meant that they were to establish their own procedures for Intake
Unit negotiations.

Furthermore, the State Attorney did not prepare the Unit for public defender
intervention. No training was provided Intake Unit staff. Apart from the
Chief Assistant State Attorney, the staff of the Unit, including the supervisor,
were unaware of the changes in procedure to be occasioned by the test. This

lack of understanding regarding the test continued during early implementation
into August and September, 1982,

Each test public defender reported using the Unit to settle cases; some

attorneys reported using it extensively. However, the comments of approx-
imately half of the test attorneys suggested that use of the negotiating option
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was 1imited in part by misunderstandings over the negotiating process. For
example, a number of attorneys remarked that they became disenchanted with the
option after they had gone to negotiate with the Intake Unit on a number of
cases soon after First Appearance, and had been rebuffed.

Interviews with State Attorney staff revealed that negotiations on individual
cases could not proceed so soon after First Appearance without real investiga-
tive information. To a number of the test public defenders, the recognition
that negotiation with the Intake Unit could occur only ten days to two weeks
from arrest limited their interest in the option. They reported that the bene-
fits accruing to their clients did not justify the use of the Unit in the
majority of cases. However, each test attorney reported that the option did
serve a very useful purpose in a few cases. The negotiating option was most
useful where early investigation had revealed facts which would serve to

exonerate the client and which, when reported to the Intake Unit, resulted in
a dismissal or downfiling.

A number of issues may have served to limit the use of the option further.
These included:

o Early Downfiling. Immediately prior to the Field Test, the County Court
State Attorney approached the Chief of the Felony Division to negotiate
the early downfiling of felony cases at, or immediately after First
Appearance. Meetings were held to review the daily First Appearance
list to determine whether any could be resolved by early downfilings and
the entering of misdemeanor pleas. After a number of days, the public
defender ceased participation in this early downfiling option. The
offers made were seen as too severe to warrant early downfiling. The
Public Defender's rejection of the early downfiling option reportedly

had an impact upon the State Attorney staff, and may have influenced the
Intake Unit negotiating option.

o Deposition Practice. It was reported that the State Attorney's Office
agreed to cooperate with ERDC with the expectation that intake negotia-
tions would result in fewer depositions being taken on test cases. There
was no assurance given the State Attorney that any reduction in deposing
witnesses would occur, and no data exist to suggest that any reductions
did occur. Interviews with State Attorneys revealed that Public Defender
deposition practices, especially the routine deposing of police officers,
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are resented. The deposition practices of the Pup]ic Dgfender may have
influenced the Intake Unit's willingness to negotiate with test attorneys.

e Vertical Representation. One fact constraining negotiations in Palm
Beach County was that prosecution was organized horizontally. Under
that organization at least three levels of Assistant State Attorneys--
the First Appearance SA, the Intake Unit SA, and the Felony Unit SA would
be involved with each case. negotiate successfully with the Intake
Unit and the prosecutors in his or her division, the test public defender
had to establish relationships with at least eight Assistant State
Attorneys. The logistics of negotiating with so many prosecutors pre-
sented problems for several test attorneys. They reported that they

felt more comfortable and worked better with the prosecutors in their
divisions.

o Staffing Changes. During the test, the Chief of the Intake Unit was
assigned to other responsibilities. It was the impression of both test
attorneys and State Attorneys that this move resulted in a change in the
downfiling practices of the Intake Unit. They agreed that under the new
Chief a lower percentage of felony cases were downfiled to misdemeanors.
This apparently became a problem for the State Attorney's Office, and
the original Chief of the Unit was returned to his position soon after
test operations ended. His absence during the test was cited as a further
jmpediment to negotiating with the Intake Unit.

Even with all of the problems affecting Intake Unit negotiations in Palm Beach
County, this was the most widely used special negotiating option of the three
developed for use by the ERDC Field Test grantees. Every test attorney used

it, some quite extensively. Even control attorneys reported interest in it.

The problems of implementing such a sweeping change in prosecutor-public defender
relations over such a short period of time may have limited its effectiveness
during the test period. However, the office recognized its potential and has
institutionalized the process by forming an Intake Unit of its own to mirror

the State Attorney operation.

The Palm Beach County Public Defender had predicted that during the test more
cases would be referred to the PTI program for deferred prosecution, and more
cases would be referred to the available social and rehabilitative service
options for diversion or alternative sentencing. Interview and anecdotal
information suggest that the implementation of ERDC did indeed have an in-
fluence on the nature of that referral process. During the test period,
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attorneys and investigators could assess earlier their clients’ potential for
drug or alcohol diversion or pretrial intervention. Early and sustained
contact with clients resulted in earlier referrals to the appropriate agency.

In the case of PTI, or prosecutorial diversion, both Public Defender test staff
and PTI staff reported an increase in referral activity prior to Arraignment.
PTI staff reported an increase in diversion referrals from the public defender,
and an increase in defendants' being considered for PTI. However, PTI diversion
in Palm Beach County did not appear to be influenced by the test. The rigid
eligibility criteria were in no way influenced; the decision to divert was not
changed; and it cannot be determined from available data whether any more test
cases were accepted for diversion than control cases.

ERDC did have an influence on the social and rehabilitative service referral
process in Palm Beach County. The most notable case of a change from the pre-
ERDC process was cited by representatives from TASC, the agency which screens,
refers, and monitors defendants provided conditional release or alternative
treatment options. Prior to the test, defendants were routinely processed,
unless the TASC worker identified them as a potential drug or alcohol program
divertees prior to First Appearance. Public Defender referrals occurred only
after Arraignment, about one month later. During the ERDC Field Test, test
attorneys and investigators were involved in identifying appropriate clients,
and referring them to TASC for review soon after First Appearance.

TASC reported a dramatic increase in referrals and a definite improvement in

the referral process. Test staff agreed, but stated that their activities did
not necessarily result in an expansion of service alternatives or in an increase
in the number of defendants served by TASC. This is due largely to the fact
that the resources devoted to alternative programs in Palm Beach County are

not sufficient to provide services to all potential clients. Any increase in

the use of alternative sentencing options would require an increase in the
resources allocated to such programs.
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e Shelby County

The Shelby County test success with plea negotiation was mixed, but generally
positive. Prior to the test, prosecutorial screening in Shelby County was
limited to third degree property felonies. No crime against a peson, especially
crimes of violence, were considered appropriate for downfiling. During the
test, the fruits of early investigation were reported to have opened up the
screening process to include more serious felonies. The "refusal to prosecute"
form also was an innovation created by ERDC. Data indicate that a higher
proportion of test cases were resolved in municipal court than were control
cases. This finding was echoed by the attorneys, prosecutors, and judges
interviewed during the test.

ERDC also had an impact on the timing of case disposition. With earlier
appointment, test attorneys were able to enter into negotiations sooner and to
complete the process sooner. The average time between arrest and every

important case event up to and including grand jury indictment was shorter for
test cases than for control cases.

In contrast, the promise of Grand Jury Unit negotiations was never realized.
Each test attorney attempted to use it, but only the Test Coordinator was
successful and then in only a small percentage of cases. The two junior test
attorneys were largely unsuccessful.

Interviews with the Grand Jury Unit staff revealed that they were largely
unaware of the Public Defender Office's interest in negotiating. No formal

meetings were convened to establish protocols, and no criteria was agreed upon
to control the boundaries of negotijation.

The limited success of negotiating with the Grand Jury Unit has not meant a
rejection of the concept, but rather has prompted the Chief Public Defender to
approach it differently. Instead of stressing contact with the prosecutor,
the Public Defender's Office is now more interested in maintaining client
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contact. The office hopes to assign one experienced public defender to
support clients after they have been bound over to the Grand Jury. Contact
and negotiatjons with the Grand Jury Unit on individual cases will become a
secondary priority to maintaining such continuity in representation.

The Shelby County Public Defender's ERDC application had stressed the need for
increased use of diversion and alternative sentencing in the county. It stated
that too many defendants were processed through the Shelby County system when
they should have been diverted into mental health or alcohol and drug treatment
programs. It also claimed that more cases could be diverted from the system
safely through deferred prosecution if the Public Defender had a role in the
process.

So great was the Public Defender's commitment to alternative sentencing, that

a position on the grant was reserved for a Social Worker to support the efforts

of the test attorneys and the investigator in Municipal Court. Unfortunately
events conspired to defeat the plans of the office. First, the staff of the
office's once flourishing Social Services Unit was reduced to one person due to
budget cuts. That person had to be assigned exclusively to capital cases. Second,
the increased costs of the PTR eligibility screener forced the elimination of

the test Social Worker from the grant.

The ERDC Field Test had 1ittle or no impact on diversion or alternative
sentencing in Shelby County as a result. The test attorneys never became
involved in the diversion process. The pretrial services agency administers
the program under the overall direction of the Municipal Prosecutor. Inter-
views with the prosecutors and diversion staff revealed that the test had
Tittle or no impact on deferred prosecution. The diversion process did not
change significantly during the test, although test defenders reportedly made
more referrals to diversion than did control defenders.

The test also had little impact on alternative sentencing and social services
treatment options. The loss of the social worker and the heavy caseload of
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the test attorneys and the investigator seriously limited the opportunity for
test staff to use such options. Unlike the Palm Beach County test, which
required investigator-client contact and therefore promoted the identification
and referral of clients to alternative programs when warranted, the Shelby
County test investigator worked almost exclusively on field investigations.
His contact with clients was minimal, and his knowledge of the social service
community was limited.

Moreover, as was true for the other ERDC sites, the lack of resources to support
service programs limited their availability. The ERDC Field Test could help
identify, refer, and advocate for a client, but it could not create services.
Nor could the test staff change the selection criteria used by the agencies.

In Shelby County, budgetary constraints severely restricted the test staff's
ability to increase diversions to social service programs.

Summary

In many ways the enhanced representation provided during the ERDC Field Test
by the test offices was more important than early client contact. Elements of
enhanced representation have been institutionalized at each site, while none
of the grantees plans to maintain its procedures for early client contact.
Moreover, substantial improvements in service were reported, including:

e early investigation resulted in the preservation of information on test

cases which would otherwise have been lost;
e test cases were resolved earlier than normal;

e test case preparation improved and was praised by felony attorneys in
the two jurisdictions which implemented the test horizontally; and

e negotiations with the prosecutor occurred earlier on test cases and were
enhanced by the ERDC process.

At the same time, the test staff, and other individuals reported negative
effects of components of ERDC, including:

e some duplication of client interviewing in Passaic;

e prosecutors in Passaic and Palm Beach Counties reacted negatively to
ERDC successes; and;
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o ERDC test staff in Shelby County neglected internal case processing
procedures in implementing the test.

CHANGES IN OPERATING ENVIRONMENTS DURING THE TEST PERIQD

As noted above, each grantee had to obtain the cooperation and support of the
criminal justice community in its jurisdiction to be selected as a participant
in the Early Representation by Defense Counsel Field Test. That commitment
included assurances from the key agency heads to NIJ that no major changes
would occur in the criminal justice system in general, or in their agencies in
particular during the term of the test. NIJ sought such assurances to protect
the ERDC experiment by attempting to 1limit the influences on the participating
systems which could "compete" with the test. If exogenous changes in the
operation of the criminal justice system were limited, changes observed between
the test and control popuiations would be attributable to the changes imple-
mented by the Field Test.

In fact, each participating jurisdiction experienced some change during the

test period. That such change occurred was due in part to delays in imple-
mentation. The projects did not become fully operational until at least one
year after securing commitments from local key actors. Moreover, as is often
the case with criminal justice or large systems in general, there were many
economic, socio-cultural, and political forces operating in the jurisdictions,
forces which created and sustained a momentum for change where none might have
been anticipated. A number of these changes directly influenced the operations
of the Field Test, and may have limited its results. However, none was dramatic
enough to seriously challenge the findings alreadly presented in this chapter.

The changes in the operating environments during the test period were varied
and at times subtle, but they can be organized into three general categories.
These categories are:

o Structural/Procedural Changes--those changes which involved the structure
or process of the administration of justice in the three jurisdictions;
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e Staffing/Personnel Changes--those changes in the sytem whiqh invq]ved
the staffing of key criminal justice agencies at the adm1n1strat1v¢/
management and operational levels, and turnover in ERDC test staffing;
and

¢ Fiscal Constraints/Enhancements-~those changes which resulted from cut-
backs or increases in funds available to support the individual criminal
justice systems.

Structural/Procedural Changes

Each jurisdiction faced a number of structural and procedural changes either

jmmediately prior to, or during the Field Test. These changes influenced the
implementation of the Field Test, and often limited the analyses of the data

generated. The structural and procedural changes included:

o Shelby County restructured its municipal court and pretrial detention
operations immediately prior to the test. The court change directly
influenced the test by burdening the control attorneys with a greater
than normal caseload and limiting the contacts which test attorneys could
have with their clients prior to First Appearance. The shift of jail
responsibility reportedly influenced the Memphis police since all pretrial
detainees were booked in the County Jail rather than the City Jail,
limiting police access to defendants after boocking. The capacity of the
County Jail was much greater than that of the City Jail, limiting the
impetus for pretrial release due to overcrowding. Furthermore, mandatory
incarceration for DUI offenders was instituted by the State legislature.
Jail staff believed that this had a great impact on jail population during
the test period.

e Passaic County experienced a number of changes. First, the opening of
the Patterson jail complex. had an jmpact on eligiblity screening and
early client contact, since arrestees were detained there prior to First
Appearance. Second, the Prosecutor set up a two-man unit to screen felony
cases in municipal court. This replaced an earlier "verticalized" prose-
cution process which extended the coverage of felony court prosecutors
to municipal court. The screening unit, available to both test and control
attorneys, was aggressive in downfiling, but did come into some conflict
with the test staff during implementation. t may have limited a true
test of the impact of the experiment, inasmuch as it was the Prosecutor's
response to ERDC.

¢ Palm Beach County experienced a number of changes in its operating environ-
ment during the test. First, a sixth Division of Circuit Court was set
up in December, 1983. This court was staffed by the appropriate judicial,
clerical, prosecutorial, and public defense operations. The Public
Defender was forced to reassign one test investigator and three staff
attorneys to the division. A number of cases, test and control, were
transferred to the division to relieve the congestion in the other courts.
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Second, the major pretrial detention responsibility was transferred,
during or immediately after the test period, from the old County Jail to
a new facility some miles away. While the move itself did not affect
the test, the fact that the computer had to be shut down often to ac-
complish the move did influence test operations.

Finally, the office began using AMICUS, the NLADA designed case manage-
ment system, in February, 1983. This change had an impact on the evalua-
tion by creating a compating case recording MIS system in the office.

The AMICUS forms differed from the ERDC forms, and the office staff were
reportedly confused by the change.

These structural and procedural changes were reported during interviews and
informal discussions. There were additional forces at work at each site which
may have influenced the relative impact of the ERDC Field Test, but which were
not directly cited. These included mandatory sentencing legislation for some
crimes including DUI/DWI in New Jersey and local pressures to Timit pretrial
release, and the national recession which was felt by all three sites and which
may have influenced crime rates and the communities' response to crime. These
and the influences cited above became a part of the contexts within which the
ERDC Field Test was implemented.

Staffing/Personnel Changes

Changes in personnel can have dramatic influences on the operations of agencies
and the system as a whole. It is a credit to the three participating public
defender agencies that they suffered very little turnover in test and control
staff while implementing the complex and demanding ERDC test concept. The
other agencies in their systems were not always as fortunate. The changes in
staffing and personnel during the test included:

¢ In Palm Beach County, both the judges who presided over the two test
divisions transferred into civil court in January, 1983. The way their
replacements operated their courts differed enough to have possibly in-
fluenced the timing or ultimate disposition of cases.

Numerous prosecutorial changes occurred during the test period. First,
as a direct response to ERDC, both test divisions were increased from
three to four prosecutors. This move apparently created some problems
for the State Attorney, and required numerous additional shifts of felony
prosecutors. Second, as mentioned previously, the Chief of the Intake
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Unit was replaced during 1983, and the Unit was reported}y not as aggres-
sive in downfiling cases, reducing charges, and negotiating with test
attorneys under the direction of his successor.

Within the Public Defender's Office some important changes also took
place. Two attorneys in one of the test divisions were transferred to
control divisions and replaced by control attorneys. Within the control
divisions, thirteen inter-divisional attorney transfers were made, in
part to cover the new division of court. Few clerical and investigatory
staff left the test; however, the illness of one test secretary placed a
burden on the others. One witness interviewer left the office to enter
law school four weeks prior to the end of the test.

In Passaic County, the key criminal justice system agencies reported no
major staff changes during the test period. However, one major staffing
change at the state level did affect the grantee. During early imple-
mentation,the State Public Defender was replaced. He reportedly had
been a proponent of public defense, and had advocated strongly for the
adequate funding of the state system. His replacement was reportedly a
fiscal conservative who threatened to cut the budgets of the Regional
Offices. In Passaic County, it was also rumored that the Chief Deputy
Public Defender might be replaced because of his close identification
with the previous administration. While that did not happen, the threat
posed to the office may have adversely affected staff morale.

In Shelby County, in the staffing of the system changed little after the
test began. The same prosecutors, judges, clerks, and pretrial counselors
were assigned to the felony division of General Sessions Court. There
were a number of changes in Superior Court judges and prosecutors, and

the Grand Jury Unit increased by one, but these were far removed from

the test.

The changes that did occur during the test period were limited largely

to internal personnel shifts within the Public Defender's Office itself.
These included:

-- the original data collector hired for the test died in October, 1982.
His replacement missed approximately six weeks of work during the
Spring of 1983 due to childbirth;

-- the test staff remained the same throughout the test; however, one
test attorney missed considerable time due to pregnancy and childbirth;

-- a complete turnover of control attorneys occurred during the test.
The first two-person team of control attorneys worked through November
1, 1982. They were replaced by a single attorney who had some part-
time support for the month of November. A second, full-time control
attorney was hired on December 1, 1982. He continued in the position

through May, 1983, when he was replaced by an experienced misdemeanor
attorney;

181



-- several full- and part-time Criminal Court attorneys were replaced
during the test period; and

-- the on-site evaluator took a six-week maternity leave during the middie
of the test.

In sum, staffing changes had the greatest impact in Palm Beach, and reportedly
affected the relationship between the Public Defender and State Attorney Offices.
Changes in Shelby were minimal, and in Passaic the replacement of the State
Public Defender was the only staff change which may have influenced the test.

Fiscal Constraints/Enhancements

During the test period, the national recession and the accompanying fiscal
crisis faced by municipalities across the country forced each of the counties
to cut services somewhat. In Shelby and Passaic Counties this exacerbated
budgetary austerity which had gone on for some years. For Palm Beach County,
it meant cutbacks in services and staffing freezes for agencies which had grown
consistently over the years. The fiscal constraints presented some genéra]
threats to the test. These included:

e The Passaic County office was threatened with the loss of its contract
“control” attorneys. Ultimately, their contracts were changed, and the
coverage of municipal court was limited to the two test communities of
Passaic and Patterson. The other municipalities had to be covered by
other office staff, and this placed additional burdens on these staff.
Furthermore, threats of cutbacks in investigatory and secretarial staff
were not good for morale. Also, the state legislature passed fiscally
motivated legislation limiting the office's authority to assign cases to
a "pool" of private attorneys in the event of conflicts.

Other system agencies were even more affected by the budget crunch. Cuts
in clerical staff made court administration difficult, and limited the
evaluator's access to system data. The prosecutor was confronted with
limits to his staff, and had difficulty obtaining services from support
agencies that were affected by budget cuts. For example, it took six to
eight weeks to get laboratory reports for drugs, where previously it had
taken less than a week. In short, the Passaic system received budget
cuts from the State and County levels during the field test; these cuts
may have adversely affected the provision of test services.

e The Shelby County office had already sustained staff cuts prior to the
Field Test. The Social Services Division had been cut from four to one,
and the support staff had been decimated. The County was implementing
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an austerity program and openings due to retiremeqt or resignation
routinely were not filled. As head of a subdivision of county govern-
ment within the social service agency, the Public Defender had very 1ittle
leverage to build his program. The fact that his operation was unique

in county government did not help his position. Government off1g1a1s

did not understand the need for more secretarial staff or investigators
because they did not understand the nature of public defense. Other
agencies in the system fared somewhat better, but reductions in police

and sheriff's staff were reported by the media. In general, Shelby County
fared only slightly better than Passaic County during the 1981-83
recession.

e Palm Beach County was not hurt as severely by budget cuts as the other
two jurisdictions. Immediately prior to the field test the State Attorney
and the Public Defender were allocated additional felony staff to nandle
the increased caseload. However, fiscal austerity was not unknown to
the office. Reports of staffing cuts were heard by the middle of the
test. Complaints were heard from the State Attorney staff regarding the
problems of staffing. A number of respondents suggested that the Public
Defender had installed the AMICUS system in part due to the fact that
the State and county governments were going to require a more precise
method of documenting case activities for funding purposes.

The mental health and substance abuse treatment agencies which served
the criminal justice system were reported victims of fiscal austerity.
Palm Beach County enjoyed the most complete array of such services of
the three sites, but it was reported that cutbacks in recent years
seriously depleted the number of available agencies and drastically
limited the resources of the agencies which did survive.

Fiscal cutbacks had a number of impacts on ERDC. First, they limited the poten-
tial effects of ERDC. Second, they limited the potential for institution-
alization of the ERDC procedures. Third, the lack of job security resulting
from budget cuts negatively affected the staff members of the three agencies.

Summary

Each participating jurisdiction experienced some change in its operating environ-
ment during the test period. Modifications occurred in:

® structural/procedural features of the local justice systems;

¢ vpersonnel of the local criminal justices agencies; and

o the fiscal support available to the local justice system in general and
the public defender's office in particular.
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Some of these changes were sweeping and dramatic (e.g., the court reorganiza-
tion in Shelby County just prior to the test) while others were more limited.
However, none of the modifications impeded the provision of test services or

seriously undermined evaluation activities and findings.
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V. IMPACT ON CASE PROCESSING AND OUTCOMES

One primary goal of the ERDC Field Test was to study the impact of early
representation and enhanced services on case processing and dispositions. 1In
this chapter, we examine the extent to which the ERDC services resulted in:

more frequent pretrial release of defendants;
more frequent dismissal of charges;
more frequent case dispositions in lower courts;

changes in the use of various sentencing alternatives and/or in the
severity of sentences; and

¢ more expiditious processing of cases to final dispositions.

Anecdotal evidence regarding these potential effects was obtained through
interviews, conducted after the Field Test, with Public Defender personnel and
other key actors in the criminal justice systems of Passaic, Shelby, and Palm
Beach Counties. The findings derived from these interviews are encouraging.
First, attorneys and investigators at each site were asked to rate the success
of the Field Test in reducing case processing delays, in facilitating case
resolutions, and in achieving more favorable case outcomes for their clients.
Attorneys from all three sites generally viewed the Field Test as being
"successful" or "very successful" in these contexts. This positive assessment '
was shared by test and control attorneys, at both upper and lower court levels.
Similarly, the majority of investigators at each grantee site indicated that
the ERDC Field Test was successful in achieving these objectives.

Second, both test and control attorneys were asked to assess the effects of
their representation on various case processing events, including pretrial
release, lower court case resolution, and type of case disposition. In general,
attorneys responded positively regarding the impacts of their services on
achieving early case resolution and on the type of case dispositions obtained.
However, control attorneys were much less positive regarding their ability to
affect defendants' pretrial release status. In contrast, test attorneys at

all three sites were uniformly positive regarding the impact of their services
on all three aspects of case processing.
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Third, other key criminal justice system actors were asked to report on changes
they observed in the processing of felony cases during the test period. In
particular, respondents were asked if they believed that there was a change in
the occurrence of certain events as a result of the Field Test, including:

the number of bailed defendants, the number of pretrial diversions, whether
there were earlier pleas, the number of dismissals, and the number of trials.
In Passaic and Palm Beach Counties, approximately 30% of those interviewed
stated that they did not know if there had been changes in the frequency of
these events, and at all three sites approximately 35% of those interviewed
reported noticing no change in the frequency of these events. Those key actors
who reported changes resulting from the Field Test most frequently observed
increases in the numbers of bailed defendants and earlier pleas. Respondents
in Shelby and Palm Beach Counties also reported more pretrial diversions during
the test period. Finally, whereas several respondents from both Shelby and
Passaic Counties reported an increase in the number of trials, none of the

Palm Beach County respondents noted such an increase and, in fact, several

felt that there were fewer trials during the test period.

In the remainder of this chapter, we examine more rigorously the impacts of

ERDC services on case processing and dispositions as evidenced by data collected
on several thousand public defender clients from the three test sites. These
data were collected largely by grantee personnel using two primary data
collection instruments. First, an Intake Form was used to collect basic
demographic data regarding clients, the arrest date, time, and charges, and

the dates and times of initial contact by the grantee of and the initial contact
by a public defender attorney. A Case Processing Form was used to collect

information documenting the nature and timing of public defender services, and
key case processing milestones such as pre-trial release, lower court dispo-
sition and sentence, Arraignment, and upper court disposition and sentence.

For all three sites, Case Processing Forms were only prepared and submitted to
UI upon final case disposition. As a result, much of our analysis excludes
cases which had not reached final disposition prior to the termination of our
data collection period (November 1, 1983). Since the number of Case Processing
Forms submitted from each site was substantial, this block of missing data was
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not a major impediment to analysis. However, the reader should be cautioned
that the cases for which case processing data are not available may be system-
atically different from those for which these data were submitted . This obser-
vation follows from a recognition that our sample of completed cases systemat-
ically excludes cases which required an exceptionally long time to reach final
disposition. These excluded cases may well have involved more serious charges,
and may also have resulted in patterns of court dispositions and outcomes which
are different from those described in the analyses which follow.

Finally, a great deal of our analysis is confined to Passaic and Shelby Counties.
While a substantial amount of data were submitted from Palm Beach County, these
data are nonetheless seriously deficient in several respects:

e Time of initial PD Office contact and the person making that contact

were not systematically recorded for control clients. Also, only 289
out of 1,688 Case Processing Forms submitted contained complete or nearly

complete documentation of public defender attorney and investigator services;

and even for these cases, no distinction was made as to whether the services
were delivered while the case was in lower or upper court. As a result,
it is difficult to assess the extent to which the test condition in Palm
Beach County was in any way different from the control condition.

o A large and undetermined number of control cases were "lost" to the
analysis when charges were downfiled and subsequent dispositions were
not reported. As a result, all analyses of the dispositions of Palm
Beach County's control cases and the elapsed time to disposition of control
cases are likely to be highly misleading. Moreover, comparisons between
control cases and test cases should only be made with the recognition
that control clients as a group in fact fared much better than the avail-
able data indicate.

¢ Sentencing data were available for less than 5% of all cases disposed of
in municipal court. We are unable to determine the extent to which the
sample of cases for which data are available is representative of the
entire population of cases resolved by lower courts.

While we have included throughout this chapter those data which are available
from Palm Beach County, as a result of the deficiencies noted above a thorough

and rigorous evaluation of the impacts of the ERDC Field Test at this grantee
site is not possible.

In the remainder of this chapter, we examine various case-related outcomes of
the ERDC Field Test. We begin with an analysis of the extent to which the
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timing and nature of public defender services were in fact different for test
clients as opposed to control clients. Next, we review differences in the
pattern of pretrial releases obtained by test and control clients. Following
this, we compare test and control cases regarding dispositions and sentences--
first at lower court, and then at upper court. Finally, we combine lower and
upper court case outcomes to assess the overall impacts of ERDC services.

EXPERIMENTAL TIMPLEMENTATION

In this section, we assess the extent to which there are documented differences
between the services provided to test clients and those provided to control
clients. We begin by reviewing the extent to which test clients in fact received
earlier public defender representation than did control clients. Next, for
Passaic and Shelby Counties, we compare test and control clients as to the
relative enhancement of lower court PD services, as measured by recorded attorney
and investigator time spent on each case. In the following section, we examine
the extent to which Passaic and Shelby County test clients continued to receive
enhanced services after their cases were transferred to upper court. Finally,

we compare Palm Beach County test and control clients regarding total attorney
and investigator time.

Early Representation

Passaic County achieved substantial success in its implementation of early
representation. A total of 486 out of the 520 test clients for whom data were
available (93.5%) were contacted within the first 24 hours after booking. In
contrast, only 19 out of 283 control clients for whom data were available (6.7%)
had contact with any representative from the public defender during the first
24 hours. As shown by Table V-1, the average time to first contact with test
clients was just over 14 hours, as compared with more than 11 days for control
clients. Almost 50% of all test clients were seen within 12 hours of booking,
whereas the median elapsed time for control clients was almost 12 days.

INSERT TABLE V-1

The primary problem faced by Passaic County during the first month of the ERDC
Field Test was the provision of weekend coverage for initial contact. As shom

188



Table V-1

Time to First Contact, Passaic County

First Contact was by Attorney
Test Clients (n=458)
Control Clients (n=268)

First Contact was by Other PD Representative
Test Clients (n=62)
Control Clients (n=15)

Totals
Test Clients (n=520)
Control Clients (n=283)
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Average

Time

.61 days
11.45 days

.58 days
5.84 days

.61 days
11.15 days



by Table V-2, once procedures were developed to respond to this problem, the
elapsed time to first contact for weekend test cases declined from more than
30 hours to just over 12 hours.

INSERT TABLE V-2

Full implementation of early representation was especially difficult in Shelby
County. As described in Chapter IV (and in greater detail in Volume II), initial
eligibility screening in Shelby County was conducted by a representative of

the Pretrial Services Agency (PTS), rather than by the Office of the Public
Defender. As a consequence, only 249 out of 753 test clients for whom data

were available (33}1%) actually had contact with a public defender representa-
tive within 24 hours after their booking. It is important to recognize, however,
that even this modest accomplishment of the early representation objective
differed substantially from the status quo in Shelby County. Thus, in contrast,
only one out of 1,077 control intake records with available data (.1%) indicate
any contact by a public defender representative within the same 24 hours after
book ing.

As shown in Table V-3, the average time to first contact by a representative
of the Office of the Public Defender and the average time to first contact by
a public defender attorney were both substantially and significantly lower for
test clients than for control clients in Shelby County. For the 753 test
clients for whom these data were available, the average time to first contact
was only 2.56 days, as compared with an average of 14.87 days for 1077 control
clients. More than 50% of test clients were seen within the first 35 hours
after their booking, while the median elapsed time for control clients was
just under ten days. Similarly, the average test client actually met with a
public defender attorney only 2.60 days after booking, compared with an average
waiting time for control clients of 19.05 days. Again, the median elapsed
time to attorney contact for test clients was under 35 hours, while that for
control clients was more than eleven days.

INSERT TABLE V-3
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Table V-2
Time to First Contact, Passaic County:

Pre-Test vs. Subsequent Implementation and

Weekday vs. Weekend Arrest

Average
During Pre-Test Time

Weekday Arrests

Test Clients (n=50) .65 days

Control Clients (n=32) 12.76 days
Weekend Arrests:

Test Clients (n=13) 1.37 days

Control Clients (n=13) 12.38 days
Totals:

Test Clients (n=63) .80 days

Control Clients (n=45) 12.63 days

After Pre-Test

Weekday Arrests: :

Test Clients (n=343) .61 days

Control Clients (n=182) 10.89 days
Weekend Arrests:

Test Clients (n=114) .51 days

Control Clients (n=56) 10.79 days
Totals:

Test Clients (n=457) .58 days

Control Clients (n=238) 10.87 days
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Table V-3

Time to First Contact, Shelby County

Time to Any Contact by PD Office

First Contact was by Attorney:
Test Clients (n=747)
Control Clients (n=370)

First Contact was by Other PD Representative:
Test Clients (n=6)
Control Clients (n=707)

Totals:
Test Clients (n=753)
Control Clients (n=1077)

Time to First Contact by PD Attorney

First Contact was by Attorney:
Test Clients (n=747)
Control Clients (n=370)

First Contact was by Other PD Representative:
Test Clients (n=6)
Control Clients (n=676)

Totals:
Test Clients (n=753)
Control Clients (n=1046)

192

Average

.53
.29

.99
.09

.56
.87

.53
.29

.03
27

.60
.05
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days
days

days
days

days
days

days
days

days
days

days
days



Moreover, as Table V-4 shows, Shelby County's implementation of early repre-
sentation improved dramatically after the initial ("pre-test") period of the
ERDC Field Test. Thus, the average time to first contact with test clients
was decreased from a pre-test duration of 4.28 days to a subsequent duration
during full ERDC implementation of 2.25 days. We have also noted in Chapter
IV that the PTS screening process created special problems for early contact
with clients arrested on weekends. Table V-4 also shows the differences between
time to first contact for weekend arrestees and that for weekday arrestees.

As these data suggest, the Shelby County grantee was able to overcome the
problems associated with weekend arrests and to keep the elapsed time to first
contact for weekend arrestees roughly in line with that for clients arrested
during the rest of the week. |

INSERT TABLE V-4

While the data available from Palm Beach County regarding time to first contact
do not allow for comparisons with the same degree of precision as those shown
above, it is nonetheless clear that the office experienced relatively few dif-
ficulties in implementing the early representation aspects of the ERDC Field
Test. Thus, 802 out of 841 test clients for whom data were available (95.4%)
were contacted by a public defender attorney before the end of the calendar

day following their booking. In contrast with Passaic and Shelby Counties,
however, some 1,472 out of 1,535 control clients for whom data were avajlable
(95.9%) were seen by a misdemeanor attorney within this "one-plus day" time
period.

For both test and control clients in Palm Beach County, the number seen within
24 hours--as opposed to within "one-plus days"--cannot be determined, since
the time to first attorney contact expressed in hours was provided for only 65
test cases and 25 control cases. However, we can say that at leas 21.2% of
test clients (178 out of 841) and at least 20.1% of control clients (309 out
of 1,535) were definately contacted within 24 hours, since their initial PD
contact was reported on the same day as their booking. As one might expect
from these observations, the difference between test and control clients in
mean time to first attorney contact was neither substantial nor significant in
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Table V-4
Time to First Contact, Shelby County:
Pre-Test vs. Subsequent Implementation and

Weekday vs. Weekend Arrest

Average
During Pre-Test Time

Weekday Arrests:

Test Clients (n=71) 4.43 days

Control Clients (n=114) 13.61 days
Weekend Arrests:

Test Clients (n=37) 4.23 days

Control Clients (n=46) 11.52 days
Totals:

Test Clients (n=108) 4.28 days

Control Clients (n=160) 13.01 days

After Pre-Test

Weekday Arrests:

Test Clients (n=485) 2.17 days

Control Clients (n=652) 15.27 days
Weekend Arrests:

Test Clients (n=159) 2.50 days

Control Clients (n=265) 15.00 days
Totals:

Test Clients (n=644) 2.25 days

Control Clients (n=917) 15.20 days
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Palm Beach County. As shown in Table V-5, the average elapsed time for test
clients was 1.03 days, while that for control clients was 1.04 days.

INSERT TABLE V-5

Finally, as Tables V-6 and V-7 suggest, Palm Beach County did not appear to
have substantial difficulties in achieving compliance with ERDC's early repre-
sentation mandate during the initial pre-test period. However, these tables
do suggest that throughout the test period, clients arrested on weekends were
not seen--either by a PD representative or by an attorney--as early as were
those arrested on weekdays.

INSERT TABLES V-6 AND V-7

Enhanced Services (Lower Court)

Table V-8 shows the average amounts of Tlower court attorney and investigator
time per case in Passaic and Shelby Counties. At both sites, test cases had

the benefit of substantially and significantly (at the .00l level) more attorney
time than did their counterparts in the control group. In Shelby County, the
investigator time allocated to test cases was also significantly greater than
that for control cases. However, in Passaic County, slightly more investigator
time was spent on the average control case at lower court than on the average
test case.

INSERT TABLE V-8

Enhanced Services (Upper Court)

As Table V-9 shows, Passaic County test clients continued to receive more
attorney time and more investigator time after being bound over to upper court
than did control group clients. As we shall discuss later in this chapter,
this continuation of enhanced services was most probably the result of the
greater frequency with which Passaic County upper court attorneys took test
cases to trial rather than the result of any concerted effort to deliver
continued experimental services to test clients. In contrast, Shelby County
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Table V-5
Time to First Contact, Palm Beach County

Average
Time to Any Contact by PD Office Time
First Contact was by Attorney:
Test Clients (n=241) .98 days
Control Clients Not available
First Contact was by Other PD Representative:
Test Clients (n=544) 1.19 days
Control Clients Not available
Totals*:
Test Clients (n=800) 1.14 days
Control Clients Not available
Time to First Contact by PD Attorney
First Contact was by Attorney:
Test Clients (n=241) .98 days
Control Clients Not available
First Contact was by Other PD Representative:
Test Clients (n=531) 1.05 days
Control Clients Not available
Totals*:
Test Clents (n=841) 1.03 days
Control Clients (n=1,535) 1.04 days

* Totals shown may be greater than the sum of the two items due to missing

data regarding person making first contact.
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Table V-6

Time to First Contact, Palm Beach County:

Pre-Test vs. Subsequent Implementation and

During Pre-Test

Weekday Arrests:
Test Clients (n=55)
Control Clients

Weekend Arrests:
Test Clients (n=26)
Control Clients

Totals:
Test Clients (n=81)
Control Clients

After Pre-Test

Weekday Arrests:
Test Clients (n=517)
Control Clients

Weekend Arrests:
Test Clients (n=189)
Control Clients

Totals:
~ Test Clients (n=719)
Control Clients

Weekday vs. Weekend Arrest
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Average

Time

.96 days
Not available

.65 days
Not available

.86 days
Not available

1.01 days
Not available

1.62 days
Not available

1.17 days
Not available



Table V-7

Time to First Attorney Contact, Palm Beach County:
Pre-Test vs. Subsequent Implementation and
Weekday vs. Weekend Arrest

Average
Time
During Pre-Test
Weekday Arrests:
Test Clients (n=66) .92 days
Control Clients (n=101) : .74 days
Weekend Arrests:
Test Clients (n=27) .67 days
Control Clients (n=20) 1.20 days
Totals: '
Test Clients (n=93) .85 days
Control Clients (n=134) .86 days
After Pre-Test
Weekday Arrests:
Test Clients (n=550) 1.01 days
Control Clients (n=922) 1.12 days
Weekend Arrests:
Test Clients (n=183) 1.21 days
Control Clients (n=431) .88 days
Totals:
Test Clients (n=748) 1.06 days
Control Clients (n=1,401) 1.05 days
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Table V-8
Enhanced Public Defender Services at Lower Court

# Average Time Standard

Attorney Time Cases Per Client Deviation
Passaic County:

Test Cases 373 40.5 min. 25.9 min.

Control Cases 333 24.1 min. 51.4 min.
Shelby County:

Test Cases 548 102.2 min. 88.4 min.

Control Cases 715 77.7 min. 35.3 min.
Investigator Time
Passaic County:

Test Cases 373 25.5 min. 37.5 min.

Control Cases 334 31.7 min. 61.8 min.
Shelby County:

Test Cases 553 41.0 min. 105.8 min.

Control Cases 714 10.2 min. 8.8 min.
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test clients whose cases went to upper court received slightly less in attorney
and investigator time than did their control-group counterparts.

INSERT TABLE V-9

ERDC Services in Palm Beach County

Public defender service time in Palm Beach County was not consistently recorded
for each activity undertaken on a given case-- neither by attorneys nor by
investigators. As a result, out of the full sample of completed cases, 289
(17.1%) Case Processing Forms included complete documentation of time allocated
to service delivery. Moreover, the majority of these records do not dis-
tinguish between attorney time and investigator time, nor between time spent
while the case was in Tower court and time spent after the case was transferred
to upper court. Table V-10 summarizes what can be said regarding enhanced
services. In terms of combined attorney and investigator time, and across

both upper and Tower court combined, test clients appear to have received some-
what more service time than did control clients. However, even this dif-
ference is not statistically significant because of the large variance in
reported time as well as the rather small number of cases for which data are
available.

INSERT TABLE V-10

A second aspect of the ERDC Field Test in Palm Beach County was to have been
vertical representation. That is, test clients were to be represented by a
single attorney from first contact through final disposition. The extent to
which this aspect of the ERDC experimental design was implemented also cannot
be determined. However, the results of our follow-up interviews with 83 Palm
Beach County clients who were sentenced in upper court suggest that implementa-
tion of vertical representation may not have been entirely consistent with
original experimental plan. Sixteen out of 36 test clients (44.4%) responding
to a series of items comparing their pre- and post-Arraignment attorneys
reported having different attorneys in upper court.
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Table V- 9
Enhanced Public Defender Services at Upper Court

# Average Time Standard

Attorney Time Cases Per Client Deviation
Passaic County:

Test Cases 104 337.9 min. 555.0 min.

Control Cases 107 228.0 min. 407.9 min.
Shelby County:

Test Cases 196 257.5 min. 295.2 min.

Control Cases 375 285.1 min. 300.3 min.
Investigator Time
Passaic County:

Test Cases 103 27.6 min. 51.5 min.

Control Cases 107 22.4 min. 40.0 min.
Shelby County:

Test Cases 190 0.0 min. 0.0 min.

Control Cases 347 .3 min. 4.9 min.
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Attorney Time

Test Cases
Control Cases

Table V- 10
Enhanced Public Defender Services in Palm Beach County

# Average Time Standard
Cases Per Client Deviation
150 267.7 min. 809.3 min.
139 192.2 min. 297.8 min.
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Summar

The three ERDC test sites had varying degrees of success in achieving the early
representation objective. From the standpoint of experimental design, Passaic
County provides the best possibility for assessing the merits of early client
contact. The vast majority of Passaic County test clients were contacted within
the required 24-hour period after arrest, while only a handful of control clients
received comparably expedited service. In Palm Beach County, virtually all
clients--test and control--were contacted within "one-plus" days after their
arrest. The differences in time to first contact between test and control
clients in Shelby County were in fact significant. However, slightly less

than one-third of all test clients were actually contacted within 24 hours

after their arrest, thereby decreasing (at least slightly) the power of any
subsequent test-vs.-control comparisons.

In terms of the enhanced services objective of the ERDC Field Test, data from
both Passaic and Shelby Counties indicate that test clients did in fact receive
significantly more attorney time while in lower court than did control clients.
In Shelby County, test clients also received more investigator time. From an
analysis of the Palm Beach County cases where data were reported, it appears

that test clients may have received slightly more attention than control clients,
although the difference is not statistically significant. Similarly the avail-
able data regarding implementation of vertical representation (from client
follow-up interviews) suggest that implementation may not have been realized.

PRETRIAL RELEASE

We begin our examination of the effects of the ERDC intervention by reviewing
the pretrial release status of test and control clients. First, we compare
these two groups as to the Tikelihood of release, both in aggregate and by
arrest charge. Next, we consider the quality of pr-trial release, both as to
how quickly clients are released after arrest and the type of release (e.g.,
own recognizance, cash bond, etc.).

Likelihood of Release

Table V-11 shows the comparisons between test and control clients at each site
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as to the Tlikelihood of their obtaining pretrial release. As this table indi-
cates, there was a substantial (and statistically significant at the .001 Tevel)
improvement in the likelihood of pre-trial release for Shelby County test clients,
while there was no significant difference in Palm Beach County and a modest
decline in Passaic County. Since both Passaic and Palm Beach Counties were
faced with substantial jail overcrowding during the test period, this failure
to find improvements in test clients' pretrial release status may well be the
result of an overriding general tendency to release all defendants who could

be released. In contrast, Shelby County was not faced with problems of jail
overcrowding. Accordingly, the only special effort to obtain pretrial release
was on behalf of ERDC test clients.

INSERT TABLE V-11

Tables V-12 to V-14 provide a more refined analysis of the relative likelihood
of clients' being released prior to disposition. In Table V-12, we can see
that most of the decrease in pretrial release observed in Passaic County took
place in cases involving serious arrest charges. Thus, only 39.3% of all test
clients who were arrested for serious crimes against either persons or property
obtained pretrial release, as compared with 48.6% of control clients. This
difference is statistically significant at at least the .10 level, and suggests
that the more extensive ERDC services in Passaic County may have resulted in a
greater degree of selectivity by the court as to allowing more potentially
serious criminals back on the street.

INSERT TABLE V-12

In Shelby County, Table V-13 shows that test clients were significantly more
likely than control clients to obtain pretrial release regardless of their
arrest charge. However, it should be noted that the greatest increase (from
40.0% for control clients to 56.9% for test clients) occurred among clients
arrested for non-serious charges, while the increase for those with serious
arrest charges was somewhat less dramatic (from 27.8% for control clients to
37.9% for test clients).

INSERT TABLE V-13
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Released
Not Released
Total

Table V-11
Pre-Trial Release Status

Passaic Shelby Palm Beach
Test Control Test Control Test Control

209 (51.6%) 238 (57.9%) 290 (51.6%) 270 (36.9%) 435 (55.6%) 509 (57.6%
196 (48.4%) 173 (42.1%) 272 (48.4%) 462 (63.1%) 347 (44.4%) ____(42.4%}
405 411 562 732 782 84
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Table V-12

Pre-Trial Release by Arrest Charges:
Passaic County

Distribution Distribution of Probability of

at Arrest Cases Released Release

# % # % %
Test Cases
Serious (vs. person) 137 32.3 50 24.2 36.5
Non-serious (vs. person) 21 5.0 17 8.2 81.0
Serious (vs. property) 69 16.3 31 15.0 44.9
Non-serious (vs. property) 62 14.6 30 14.5 48.4
Drug 93 21.9 56 27.1 60.2
Other 42 9.9 23 11.1 54.8
Control Cases
Serious (vs. person) 113 26.7 56 24.0 49.6
Non-serious (vs. person) 19 4.5 13 5.6 68.4
Serious (vs. property) 70 16.5 33 14.2 47.1
Non-Serious (vs. property) 77 18.2 38 16.3 49.4
Drug 106 25.1 70 30.0 66.0
Other 38 9.0 23 9.9 60.5
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Table V-13

Pre-Trial Release by Arrest Charges:
Shelby County

Distribution Distribution of Probability of

at Arrest Cases Released Release

# % # % %
Test Cases
Serious (vs. person) 118 21.4 45 15.9 38.1
Non-serious (vs. person) 9 1.6 4 1.4 44 .4
Serious (vs. property) 43 7.8 16 5.7 37.2
Non-Serious (vs. property) 320 58.1 182 64.3 56.9
Drug 45 8.2 31 11.0 68.9
Other 16 2.9 5 1.8 31.3
Control Cases
Serious (vs. person) 147 20.4 43 16.4 29.3
Non-serious (vs. person) 8 1.1 0 0.0 0.0
Serious (vs. property) 65 9.0 16 6.1 24.6
Non-serious (vs. property) 405 56.3 162 61.8 40.0
Drug 42 5.8 24 9.2 57.1
Other 52 7.2 17 6.5 32.7
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In Palm Beach County, Table V-14 shows that there were no systematic dif-
ferences in pretrial release status for different arrest charges. Just under
half of those arrested for serious charges obtained release, and slightly more
than 60% of those with less serious charges were released. These observations
apply to both test and control clients.

INSERT TABLE V-14

Quality of Release

Table V-15 shows the means and standard deviations for elapsed time to pre-
trial release for test and control clients from each site. At all three sites,
test clients were released earlier than were their control group counterparts.
This difference is statistically significant at the .003 level in Passaic County
and at the .001 level in Shelby County. In Palm Beach County, the difference,
while smaller, is statistically significant at the .07 level.

INSERT TABLE V-15

In Table V-16, we summarize the relative likelihood of obtaining various kinds
of pre-trial release. In Passaic County, where the 10% bond method of securing
bail was available, there were no notable differences in the type of release
between test and control clients. In both Shelby and Palm Beach Counties,

test clients were substantially and significantly more 1ikely than control
clients to obtain release on their own recognizance, and correspondingly less
1ikely to be required to post a cash bond.

INSERT TABLE V-16

Summary

Across all three sites, there is evidence to suggest that the ERDC inter-
vention had a significant impact on test clients' pretrial release status. In
Passaic County, this is evidenced in the substantial reduction in the average
time from arrest to release. In Palm Beach, there is a modest reduction in

time to release and a significant increase in the percentage of clients released
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Table V-14

Pre-Trial Release by Arrest Charges:
Palm Beach County

Distribution Distribution of Probability of

at Arrest Cases Released Release

# % # % %
Test Cases
Serious (vs. person) 198 25.7 101 24.0 51.0
Non-serious (vs. person) 8 1.0 5 1.2 62.5
Serious (vs. property) 201 26.1 93 22.1 42.3
Non-serious (vs. property) 225 29.3 134 31.8 59.6
Drug 91 11.8 63 15.0 69.2
Other 46 6.0 25 5.9 54.3
Control Cases
Serious (vs. person) 208 23.7 105 21.2 50.5
Non-serious (vs. person) 15 1.7 9 1.8 60.0
Serious (vs. property) 202 23.0 95 19.2 47.0
Non-serious (vs. property) 279 31.8 175 35.4 62.7
Drug 127 14.5 89 17.8 70.1
Other 47 5.4 22 4.4 46.8
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# Cases
Mean Time
St. Deviation

Own Recognizance
10% Bond

Cash Bond

Other

Table V-15
Time to Pre-Trial Release

Passaic Shelby Palm Beach
Test Control Test Control Test Control
205 232 284 264 422 499
5.3 days 12.8 days 3.4 days 5.9 days 5.4 days 6.9 days
11.4 days 36.4 days 5.8 days 8.2 days 11.4 days 13.9 days
Table V-16
Type of Pre-Trial Release
Passaic Shelby Palm Beach
Test Control Test Control Test Control
31 (15.3%) 34 (15.0%) 161 (56.7%) 118 (44.2%) 220 (50.8%) 201 (39.5%)

(

109 (53.7%) 125 (55.3%) -- -- i b

63 (31.0%) 67 (29.6%) 94 (33.1%) 146 (54.7%) 213 (49.2%) 308 (60.5%)
-- 29 (10.2%) 3 ( 1.1%) -- -
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on their own recognizance. In Shelby County, where pretrial release was much
less prevalent prior to the ERDC Field Test, there were significant improve-
ments in time to release, type of release, and the overall likelihood of release.

LOWER COURT OUTCOMES

In this section, we examine the impacts of the ERDC intervention on case dis-
positions in lower court. We begin by comparing the relative likelihood of
various dispositions. Next, for those who are sentenced in lower court (i.e.,
for misdemeanors) we compare test and control clients as to the nature and
severity of their sentences.

Lower Court Dispositions

Figures V-1 to V-3 show the distribution of lower court dispositions for test
and control cases from Passaic, Shelby, and Palm Beach Counties respectively.
While the percentage of cases reported as reaching final disposition in mun-
icipal court varies from a high of 68.1% in Passaic County to a Tow of 37.8%

in Palm Beach, the general pattern of dispositions is consistent across all
three sites. First, the percentage of cases where charges were dismissed or
dropped (after attorney withdrawals are excluded) is substantially greater for
test cases than for control cases. The differences in these percentages are
statistically significant at better than the .01 level in Shelby and Palm Beach
Counties. Second, of those cases which are not dismissed, the percentage down-
filed or plea bargained to misdemeanors and disposed of by the lower court was
also larger for test cases than for control cases. While this difference was
statistically significant only in Shelby and Palm Beach Counties, the same
pattern can be observed in Passaic County as well.

Finally, the net effect of these two differences taken together is that the
percentage of test clients bound over to upper court is much less than that
for control clients. In Passaic County, only 28.3% of test cases went on to
upper court as compared with 33.6% of control cases. In Shelby County, 38.7%
of test cases were bound over compared with 56.9% of control cases. And in
Palm Beach County, the percentages were 50.0% and 72.9% for test and control
cases respectively.

INSERT FIGURES V-1, V-2, V-3
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Lower Court Sentences

Table V-17 shows the frequency with which Passaic and Shelby County defendants
who were sentenced in municipal court received sentences including incarcera-
tion, probation, and fines and/or restitution. The totals for these sentencing
alternatives exceed the number of clients sentenced at each site because of

the frequent use of multiple sentences-- e.g., jail time followed by probation,
etc. The analysis reveals that control clients were more likely than test
clients to receive sentences which included incarceration. Sentences to proba-
tion provided the mirror image of this pattern, with test clients being more
1ikely than control clients to receive probation. At both sites, judges were
more likely to levy fines and/or impose restitution requirements on test clients
than on control clients.

INSERT TABLE V-17

Table V-18 shows the average severity of sentences to incarceration, probation,
and fines and/or restitution. In both sites, there were no statistically
significant differences in severity of sentence, although test clients appear
to have received slightly longer jail sentences and correspondingly shorter
sentences to probation.

INSERT TABLE V-18
Summary

A1l of the above suggests that the ERDC intervention had a major impact at the
municipal court level. For all three counties, test cases were more likely
than control cases to be dismissed; and test clients were more likely than
control clients to have their charges reduced--either by downfiling or by plea
bargaining--and thereby to be sentenced in lower court. As a consequence,
significantly fewer test cases were submitted to upper court than might have
been the case in the absence of ERDC services. Moreover, for the two sites
where lower court sentencing data are available, test clients appear to have
received jail sentences slightly less frequently than control clients; although
for those who were sentenced to incarceration, the term of sentence for test
clients was, on average, slightly longer than that for control clients.

Given that the test population which was sentenced in lower court included a
significant number of clients who might otherwise have gone to upper court,
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Table V-17
Sentencing Alternatives Imposed by Lower Court

Sentence Included:

Fines/
Incarceration Probation Restitution Totals

Passaic County # % # % #

Test Cases 67 54.9 39 32.0 88 72.1 122
Control Cases 78 61.4 34 26.8 90 70.9 127
Shelby County

Test Cases 138 79.8 56 32.4 66 37.3 177
Control Cases 182 95.8 59 30.9 58 29.9 194
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Table V-18
Severity of Lower Court Sentences

Incarceration # Sentences Reported Mean Sentence Standard Deviation
Passaic County
Test Clients 65 1.9 mos. 1.6 mos.
Control Clients 77 1.7 mos. 1.2 mos.
Shelby County
Test Clients 138 6.6 mos. 4.2 mos.
Control Clients 181 6.4 mos. 4.2 mos.
Probation
Passaic County
Test Clients 34 13.6 mos. 6.5 mos.
Control Clients 27 14.0 mos. 6.4 mos.
Shelby County
Test Clients 53 11.4 mos. 2.0 mos.
Control Clients 59 11.6 mos. 1.5 mos.
Fines or Restitution
Passaic County
Test Clients 88 $278.41 $161.39
Control Clients 90 $301.67 $170.47
Shelby County
Test Clients 65 $188.92 $293.95
Control Clients 64 $178.59 $229.37
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the fact that sentences for test cases were not substantially more severe than
those for control cases suggests that ERDC services have had an important
positive impact on lower court sentencing. Thus, test clients appear to have
benefitted from the ERDC intervention, both in terms of their case dispositions
as well as in terms of the sentences which they received in municipal court.

UPPER COURT QUTCOMES

In this section we examine the possible impacts of the ERDC intervention on
case dispositions in upper court. For test and control clients whose cases
went to upper court, we begin by comparing the relative likelihood of alterna-
tive case dispositions. Next, for those who were convicted, we compare test
and control clients as to the severity of their respective sentences. While
the primary focus of the ERDC Field Test was upon public defender activities
prior to Arraignment, the rationale for studying upper court or post-Arraign-
ment outcomes is two-fold. First, it is certainly possible that some of the
more significant impacts of the test services--from the client's point of view,
from that of the criminal justice system as a whole, or from both--can be
observed at the upper court level. Second, for Palm Beach County in particular,
the effects of vertical representation are more likely to be observed after
than before Arraignment. In general, four alternative hypotheses regarding
upper court outcomes merit consideration:

e "ERDC Intervention as a Filter" (Hypothesis #1):
This hypothesis begins with the observation that the ERDC test services
resulted in a substantial increase in cases being decided in lower court
and a corresponding reduction in clients bound over to upper court. It
is reasonable to hypothesize that this "filtering" of test cases is not
random but that instead the effect is to eliminate early in the adjudica-
tion process those cases involving less serious charges and/or cases of
more dubious prosecutorial merit. If this hypothesis is true, the impli-
cation is that test cases brought to upper court would, as a group, involve
more serious charges and/or that these cases would be those for which
district attorneys anticipated a greater likelihood of conviction. As a
result, test clients brought to upper court would be expected to enter
guilty pleas more frequently, to be acquitted less frequently, and, as a
group, to receive more severe sentences than their control group coun-
terparts, who have not benefited by the hypothesized pre-Arraignment
filtering process.
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o "ERDC Intervention as a Support" (Hypothesis #2):
ATternatively, there are a variety of ways in which enhanced pre-Arraign-
ment services can be expected to have a favorable impact on test clients'
case dispositions at upper court. For example, the advantages of early
crime scene investigation and witness interviewing are well understood;
to the extent that these activities are conducted for test cases as a
part of ERDC's enhanced services, upper court public defenders may be
better prepared to defend and to win acquittal for test clients. Also,
as described in detail in Chapter VI, one of the goals of the ERDC model
was to improve attorney-client relationships. To the extent that such
jmprovement contributes to an ongoing cooperative relationship between
the client and his or her upper court attorney, the client's prospects
in upper court may be correspondingly enhanced. As a result, under this
hypothesis, test clients brought to upper court would be expected to go
to trail more frequently, to be acquitted more frequently, and to recieve
generally less severe sentences than their control group counterparts.

o "Balanced Effects" (Hypothesis #3):
This hypothesis accepts both types of arguments advanced above--that
ERDC services function both as a filter and as a support. However, be-
cause these two processes tend to pull in opposite directions, it is
possible that they effectively "cancel each other out" in terms of
observable outcomes in upper court. Accordingly, under this hypothesis,
there should be no significant differences in the respective fates of
test clients and control clients.

o "No Effect" (Hypothesis #4):
Finally, there is a "null hypothesis" which assumes that pre-Arraignment
activities have no effect on upper court outcomes. As with Hypothesis
#3, this hypothesis leads to an expectation of no differences between
test and control cases.

"ERDC "Filtering" of Arrest Charges

We begin our analysis of the effects of ERDC services on upper court outcomes
by examining the extent to which the earlier and enhanced services received by
test clients prior to Arraignment may have contributed to systematic dif-
ferences between test and control cases brought to upper court. Tables V-19
through V-21 show the distribution of original arrest charges for test and
control clients (excluding cases involving subsequent PD attorney withdrawals)
for whom case processing forms were submitted during the data collection period.
These tables also show the distribution of original arrest charges for the
subset of these clients whose cases were transferred to upper court (as opposed
to reaching final disposition in lower court).

INSERT TABLES v-19, V-20, v-21
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Table V-19

Effects of ERDC on Distribution of Original Arrest Charges
For Cases Resolved in Upper Court

Passaic County

Distribution Distribution of Probability of
at Arrest Cases Going to Going to
Test Cases Upper Court Upper Court
# % # % %

Serious (vs. person) 120 30.6 39 34.5 32.5
Non-serious (vs. person) 20 5.1 0 0.0 0.0
Serious (vs. property) 67 17.1 22 19.5 32.8
Non-serious (vs. property) 62 15.8 10 8.8 16.1
Drug 82 20.9 34 30.1 41.5
Other 39 9.9 8 7.1 20.5
Charge not reported 8 -- 0 -- 0.0
Totals 400 113 28.3
Control Cases

Serious {vs. person) 109 26.5 44 31.2 40.4
Non-serious (vs. person 18 4.4 0 0.0 0.0
Serious (vs. property) 69 16.7 32 22.7 46.4
Non-serious (vs. property) 76 18.4 13 9.2 17.1
Drug 103 25.0 37 26.2 35.9
Other 37 9.0 15 10.6 40.5
Charge not reported 8 -- 0 -- 0.0
Totals 420 141 33.6
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Table V-20

Effects of ERDC on Distribution of Original Arrest Charges
For Cases Resolved in Upper Court

Shelby County

Distribution Distribution of Probability of
at Arrest Cases Going to Going to
TJest Cases Upper Court Upper Court
# % # % %

Serious (vs. person) 81 20.0 55 33.3 67.9
Non-serious (vs. person) 5 1.2 4 2.4 80.0
Serious (vs. property) 34 8.4 26 15.8 76.5
Non-serious (vs. property) 248 61.4 72 43.6 29.0
Drug 26 6.4 5 3.0 19.2
Other 10 2.5 3 1.8 30.0
Charge not reported 9 -- 4 -- 44 .4
Totals 413 169 40.9
Control Cases

Serious (vs. person) 108 18.7 85 24.8 78.7
Non-serious (vs. person) 7 1.2 3 .9 42.9
Serious (vs. property) 57 9.8 44 12.8 77.2
Non-serious (vs. property) 330 57.0 185 53.9 56.1
Drug 35 6.0 11 3.2 31.4
Other 42 7.3 15 4.4 35.7
Charge not reported 10 -- 4 -- 40.0
Totals 589 347 58.9
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Table V-21

Effects of ERDC on Distribution of Original Arrest Charges
For Cases Resolved in Upper Court

Palm Beach County

Distribution Distribution of Probability of
at Arrest Cases Going to Going to
Test Cases Upper Court Upper Court
# % # % %

Serious (vs. person) 174 25.2 72 20.7 41.4
Non-serious (vs. person) 8 1.2 0 0.0 0.0
Serious (vs. property) 182 26.3 111 31.9 61.0
Non-serious (vs. property) 212 30.7 109 31.3 51.4
Drug 77 11.1 39 11.2 50.6
Other 38 5.5 17 4.9 44,7
Charge not reported 19 -- 7 -~ 36.8
Totals 710 355 50.0
Control Cases

Serious (vs. person) 185 23.2 113 19.5 61.1
Non-serious (vs. person) 15 1.9 6 1.0 40.0
Serious (vs. property) 188 23.6 150 25.9 79.8
Non-serious (vs. property) 256 32.2 201 34.7 78.5
Drug 109 13.7 81 14.0 74.3
Other 43 5.4 29 5.0 67.4
Charge not reported 16 -- 12 -- 75.0
Totals 812 592 72.9
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As Tables V-19 to V-20 show, in Passaic and Shelby Counties the proportion of
cases with serious arrest charges increased for those cases arraigned in upper
court. In Passaic County, this shift was more pronounced among control cases
than among test cases. However, because Passaic County test clients were, as
a group, more likely to have been originally charged with serious crimes, the
net effect was that the same proportion of cases, test and control, resolved
in upper court had serious original arrest charges (54.0% for test cases vs.
53.9% for control cases). In Shelby County, both test and control cases going
to upper court included much higher percentages of serious arrest charges than
did the original populations. Moreover, the shift among test cases (from 28.4%
to 49.1%) was much more pronounced than that among control cases (from 28.5%
to 37.6%). Analysis of variance indicates that this differential "filtering"
in Shelby County was statistically significant at the .001 level.

In Palm Beach County, the composition of neither test nor control group appears

to have changed significantly between arrest and transfer to upper court. However,
serious original charges were nonetheless slightly more prevalent among test

cases transferred to upper court than among control cases going to upper court
(52.6% of test cases compared with 45.4% of control cases).

Based upon these analyses, it is clear that in Shelby County the ERDC test
services did in fact serve to "filter" cases significantly more than that which
would normally have occurred--i.e., more than is observed with control cases.
Thus, at least in terms of original arrest charges, test cases arriving in
upper court presented generally more serijous arrest charges than did control
cases. While no significant "filtering" was observed in Pal= each County,
test cases going to upper court were slightly more 1ikely to involve serious
charges than were control cases going to upper court. The findings for Shelby
and Palm Beach Counties are consistent both with Hypothesis #1 (“ERDC Services
as a Filter") and with Hypothesis #3 ("Balanced Effects"). Accordingly, we
should expect test clients at these sites to fare no better than (Hypothesis
#3) or generally worse than (Hypothesis #1) control clients in upper court.

In contrast, the findings for Passaic County are consistent with either
Hypothesis #2 ("ERDC Services as a Support") or Hypothesis #4 ("No Effects").
Therefore, at this site, we should expect test clients to fare better than
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(Hypothesis #2) or generally the same as (Hypothesis #4) their control group
counterparts.

Upper Court Dispositions

Figures V-4 to V-6 show the distribution of upper court dispositions for test
and control clients from Passaic, Shelby, and Palm Beach Counties respectively.
What is most interesting about these data are the striking differences between
jurisdictions. For example, clients of the Palm Beach County Public Defender--
both test and control-- were far more likely than clients in Passaic and Shelby
Counties to have their case dismissed after Arraignment. Passaic County attor-
neys were much more likely than their counterparts in Shelby and Palm Beach
Counties to take cases to trial. Once arraigned in upper court, Shelby County
Public Defender clients could be virtually certain that they would eventually
be sentenced (better than a 60-to-one chance) while convictions in Passaic and
Palm Beach County were far less likely (nine-to-one and five-to-one chances
respectively). A1l of these differences are highly revealing regarding how
these three rather different criminal justice systems actually operate. Yet
they shed rather 1little light upon the relative merits of ERDC services.

INSERT FIGURES V-4, V-5, V-6

In terms of the hypotheses outlined earlier, the data are consistent with
Hypotheses #3 and #4--that is, either that test activities had no effect on
upper court outcomes, or that the hypothesized positive and negative effects
were approximately balanced. In either event, Figures V-4 to V-6 show that
there were few differences in the eventual dispositions of test and control
cases. (In fact, the only difference reaching a respectable level of statis-
tical significance (.06) is that Passaic County control clients were more likely
than test clients to have their case dismissed. Yet the numbers involved in
this contrast--only one test case and seven control cases--are so small as to
make the comparison pragmatically unimportant.)

In order to augment these data, officials in Passaic County provided additional
follow-up data covering 371 cases (145 test cases and 226 control cases) which
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had not reached final disposition by the end of Ul's data collection period.
0f these, a total of 39 cases (27 test cases and 12 control cases) reached the
plea entry stage of upper court proceedings. Figure V-7 shows the subsequent
outcomes for these 39 cases and presents revised totals for Passaic County.

INSERT FIGURE V-7

With the addition of these new cases, there is a potentially interesting shift
toward outcomes more consistent with Hypothesis #2--"ERDC Services as a Support."”
Passaic County test public defenders appear to have been significantly more
aggressive in taking cases to trail than were their control counterparts. Thus,
33 out of 129 test cases (25.6%) arraigned in upper court went to trial. as
opposed to only 25 out of 151 control cases (16.6%). While public defenders
were slightly less successful with test cases brought to trial than with control
cases (30.3% test acquittals vs. 32.0% control acquittals) the net effect was
that ten out of 129 test clients reaching the plea entry stage (7.8%) were
acquitted of all charges while only eight out of 151 control clients (5.3%)

were acquitted. While this final observation is not statistically significant,
it is nonetheless true that a shift on even this small magnitude--i.e., from a
5.3% to a 7.8% chance of acquittal--represents a major improvement in favor of
test clients.

Our interviews with upper court attorneys in Passaic County suggest that the
greater attention given to preparing test cases by lower court test attorneys

and other PD staff members--i.e., investigation, witness interviews, etc.--may
well be causally linked to this more aggressive attitude of upper court attorneys.
If this observation is true, it represents a major positive outcome of the

ERDC intervention.

Upper Court Sentences

In this section, we turn to an examination of the sentences imposed at upper
court. We include in this analysis sentences for both those clients who entered
guilty pleas to a felony as well as those who went to trial and were subsequently
found gquilty. Table V-22 shows the number and percentage of test and control

228



Figure V-7

Effects of Passaic County Follow-up Data
on Upper Court Dispositions

Follow-up Data:

Pled Guilty ;
T=18
o T=25
> C=12
Pled Not Guilty A Found Guilty S
T=9 z T=7 =
C=4 C=4
Acquitted
T=2
C=0
N
Revised Passaic County Totals:
Pled Guilty Y
T= 96 (74.4%)
C=126 (83.4%) T=119
>C=143

Pled Not Guilty A Found Guilty
T=33 (25.6%) - T=23 (69.7%) -
C=25 (16.6%) C=17 (68.0%)

Acquitted
T=10 (30.3%)
C=8 (32.0%)
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clients at each site who received sentences including incarceration, probation,
and fines or restitution.* As Table V-22 indicates, the patterns of sentencing
alternatives for test clients were not substantially different from those for
control clients. In Passaic County, test clients' sentences were slightly

more likely to include incarceration and correspondingly less likely to include
probation than were the sentences of control clients (although these differences
were not statistically significant); and in Palm Beach County, test clients'
sentences were somewhat more 1ikely to include fines and/or restitution than
were control clients' sentences (significant at less than the .001 level).

INSERT TABLE V-22

Table V-23 shows the average lengths of incarceration and probation and the
average dollar amounts of fines for test and control clients receiving these
sentencing alternatives at each site. With the exception of fines in Palm
Beach County, and incarceration in Passaic County, there is a general pattern
of longer sentences (both to incarceration and to probation) and larger fines
imposed on test clients than those imposed on control clients. For Shelby
County, this observation is consistent with our earlier finding that the ERDC
intervention served to "filter out" a greater percentage of the less serious
cases at the lower court level. For Palm Beach County, this finding is similarly
consistent with the generally higher proportion of test clients with serious
arrest charges at all stages. Finally, for Passaic County, these inconclusive
sentencing data are entirely compatible with the approximately comparable dis-
tributions of arrest charges for test and control cases transferred to upper
court.

INSERT TABLE V-23

The total of those receiving these three sentences exceeds the total number
sentenced at each site because of the substantial number of defendants whose
sentence included multiple sanctions--e.g., incarceration plus probation,
probation plus fine, etc.
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Table V-22
Sentencing Alternatives Imposed by Upper Court

Sentence Included:

Fines/
Incarceration Probation Restitution Totals
Passaic County # % # % # %

" Test Cases 67 72.0 36 38.7 76 81.7 93
Control Clients 83 66.9 60 48.4 101 81.5 124
Shelby County
Test Clients 156 99.4 6 3.8 6 3.8 157
Control Clients 331 99.7 15 4,5 29 8.7 332
Palm Beach County
Test Clients 130 53.1 146 59.6 99 40.4 245
Control Clients 198 50.0 241 60.9 93 23.5 396
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Table V-23
Severity of Upper Court Sentences

Incarceration # Sentences Reported Mean Sentence Standard Deviation
Passaic County
Test Clients 56 65.0 mos. 67.1 mos.
Control Clients 70 67.7 mos. 86.4 mos.
Shelby County
Test Clients - 155 36.5 mos. 53.8 mos.
Control Clients 331 31.7 mos. 38.2 mos.
Palm Beach County
Test Clients 130 17.0 mos. 4.3 mos.
Control Clients 191 16.5 mos. 3.7 mos.
Probation
Passaic County
Test Clients 36 37.5 mos. 12.6 mos.
Control Clients 60 36.6 mos. 10.9 mos.
Shelby County
Test Clients 6 32.0 mos. 18.1 mos.
Control Clients 15 26.4 mos. 15.8 mos.
Palm Beach County
Test Clients 144 34.8 mos. 18.8 mos.
Control Clients 239 34.5 mos. 18.1 mos.
Fines or Restitution
Passaic County
Test Clients 76 $203.82 $634.58
Control Clients 101 $132.57 $211.64
Shelby County
Test Clients 6 $ 95.00 $129.27
Control Clients 26 $ 55.00 $ 42.54
Palm Beach County
Test Clients 92 $519.02 $758.30
Control Clients 88 $1012.96 $1952.48
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Summar

The available data regarding upper court dispositions and sentencing reveal
few significant differences between outcomes for test and control clients. In
terms of upper court dispositions, the only change of note was the apparently
greater likelihood of Passaic County attorneys to take test cases to trial,
and consequently the greater likelihood that test defendants would ultimately
be acquitted. In terms of the sentences imposed in upper court, those imposed
on test clients were slightly more likely to include incarceration than those
received by control clients. Moreover, test case sentences were generally
slightly more severe than those for control cases. These differences can be
attributed to the fact that test cases arriving in upper court involved, as a
group, somewhat more serious arrest charges than did control cases. This dif-
ference can be traced, in part, to the substantially greater number of test
cases resolved in lower court, and in part to the greater proportion of serious
arrest charges among the original test populations in Shelby and Passaic Counties.
Thus, as we noted earlier with respect to lower court sentences, the failure
to find substantial and statistically significant differences in upper court
suggests that the earlier and enhanced services of the ERDC intervention in
lower court had some positive effects even at the later stages of court proce-
ssing. We tentatively attribute these benefits to more thorough case prepara-
tion and more productive attorney-client relationships in lower court which
resulted in better preparation and increased cooperation by clients in their
own defense in upper court. This last hypothesis will be explored in greater
detail in Chapter VI of this report.

OVERALL OQUTCOMES

In this section, we review the combined outcomes from both lower and upper
courts. We begin by examining the frequencies of alternative forms of final
dispositions. Next, for those who were sentenced--either in upper or lower
court--we compare test and control clients as to the nature and severity of
their sentences. Finally, we analyze the elapsed time required for cases to
reach their final dispositions and compare test and control cases on this
critical measure.
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Combined Dispositions

Table V-24 shows upper and lower court final dispositions for test and control
cases where public defenders remained with the case throughout (i.e., excluding
attorney withdrawals) and where the final disposition was reported to Ul. We
have aggregated dispositions into four categories:
o Excused--including dismissals, cases where no probable cause was found,
cases which were nolle-prossed or no-billed, and trial acquitta’
e Diverted--specifically pre-trial diversion;

o Sentenced for a Misdemeanor--including, in Palm Beach County, cases where
charges were reduced in upper court; and

o Sentenced for a Felony--including both cases of guilty pleas and trial
convictions.

INSERT TABLE V-24

For both Passaic and Shelby Counties, Table V-24 shows that the percentage of
test clients who were excused was higher than that for control clients, and
that the test clients were more likely to be sentenced for a misdemeanor and
less likely to be sentenced for a felony than control clients. The difference
in proportions for felony sentencing is statistically significant at the .03
level in Passaic County and at less than the .00001 level in Shelby County.

While there is an apparently highly significant difference between the dis-
tributions of final case dispositions for test and control clients in Palm
Beach County, the reader should be cautioned that a substantial number of con-
trol cases for which dispositions were not reported to Ul are believed to have
been downfiled.

Combined Sentences

Table V-25 shows the number of Passaic and Shelby County test and control
clients whose sentences included incarceration, probation, and fines and/or
restitution respectively. At both sites, among those who were sentenced--
whether for a misdemeanor or a felony--test clients were less likely than
control clients to be sentenced to jail or prison time. While the difference
in probabilities was only marginal (64.1% vs. 62.3%) in Passaic County, it was
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Table V-24
Combined Final Dispositions

Test Clients Control Clients
Lower  Upper Totals Lower  Upper Totals

# # # % # # # %
Passaic County
Excused 114 9 123 31.5 102 15 117 27.
Diverted 0 0 0 0.0 0 0 0 0.
Misdemeanor 173 0 173 44 .4 177 0 177 41,
Felony 0 94 94 24.1 0 131 131 30.
Shelby County
Excused 50 2 52 12.6 36 6 42 7.
Diverted 26 0 26 6.3 24 0 24 4,
Misdemeanor 177 0 177 42.9 194 0 194 32.
Felony 0 158 158 38.3 0 329 329 55.
Palm Beach County
Excused 85 42 127 19.9 66 64 130 19.
Diverted 2 0 2 .3 4 0 -4
Misdemeanor 268 7 265 41.5 150 6 156 22.
Felony 0 245 245 38.3 0 396 396 57.
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substantial (97.5% vs. 88.0%) in Shelby County. At the same time, test clients
were slightly more 1likely than control clients to be sentenced to probation
and to be required to pay fines and/or restitution.

INSERT TABLE V-25

As Table V-26 shows, among those who were sentenced to incarceration test clients'
sentences were slightly (though not significantly) shorter than those of control
clients. Similarly, the average period of probation received by test clients

who were sentenced to probation was also slightly (and again, not significantly)
shorter than that imposed upon control clients. However, among those whose
sentences included fines and/or restitution, the average dollar amount levied
against test clients was somewhat higher than that charged to control clients.

INSERT TABLE V-26

Elapsed Time to Final Disposition

In addition to its impact on the nature of final dispositions, the ERDC Field
Test was also expected to have a significant impact on the elapsed time from
arrest to disposition. In earlier sections of this chapter, we have commented
on various components of this total time to disposition, including:

e time to attorney contact;

e time to lower court disposition; and

e time from lower court to final disposition (for those clients bound over

to upper court).

We have also noted the impact of the ERDC concept on the number of cases
resolved in Tower court and the effect of this increase on the average time to
final case disposition. 1In this section, we examine the cumuTative effects of
all of the above on total elapsed time to final case disposition.

Since the Case Processing reports from all three test sites include both the
date of arrest and the date of final case disposition (either in lower or upper
court), the most straightforward method of analysis would be simply to compute
the elapsed time to final disposition for each case, examine the distributions
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Passaic County

Test Cases
Control Cases

Shelby County

Test Cases
Control Cases

Table V-25
Combined Use of Sentencing Alternatives

Sentence Included:

Fines/
Incarceration Probation Restitution Totals
# % # % #
134 62.3 85 39.5 164 76.3 215
161 64.1 94 37.5 191 76.1 251
294 88.0 62 18.6 72 21.6 334
513 97.5 74 14.1 87 16.5 526
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Incarceration

Passaic County
Test Clients
Control Cases

Shelby County
Test Cases
Control Cases

Probation

Passaic County
Test Cases
Control Cases

Shelby County
Test Cases
Control Cases

Fines/Restitution

Severity of Combined Sentences

# Sentences Reported

Table V-26

Mean Sentence

Standard Deviation

Passaic County
Test Cases
Control Cases

Shelby County
Test Cases
Control Cases

122
147

292
512

17
87

60

164
191

70
87
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(both for test and control cases) of this elapsed time variable, and compare
the mean elapsed times (i.e., test vs. control). However, such an approach
is subject to substantial error, because it is based only on those cases which
reached final disposition during the data collection period. The problem is
that at Teast some of those cases which did not reach final disposition prior
to the termination of Ul's data collection phase were cases initiated early in
the test period. In contrast, many of the cases not reaching final disposition
during the data collection period were those which might in fact have been
disposed of relatively quickly, but were initiated at the end of the test
period. In effect, for those cases where case disposition was not recorded
during our data collection phase, we simply do not know how much additional
time (i.e., time beyond the data collection cutoff date) was required before
these cases were finally completed.

To compensate for the possible biases introduced by this relatively large
number of uncompleted cases, and additionally to make use of all available
data, we have adopted a rather different analytical procedure. In addition to
computing the elapsed times for all completed cases, we have also computed--
for all uncompleted cases--the elapsed time from arrest to the end of our data
collection phase. For each of these unfinished cases, while we do not know
how much time was required to reach final disposition, we do know that the
time to final disposition was at least equal to the difference between the
arrest date and the data collection cut-off date. Similarly, for each case
from which the public defender withdrew, while we do not know how much longer
the case continued, we do know that the total time to final disposition was at
least the difference between the arrest date and the date of the PD attorney's
withdrawal. For both types of cases--i.e., for cases extending beyond our
data collection cut off date as well as for cases where the PD attorney with-
drew prior to disposition-- we will make use of this information by treating
these cases as being withdrawn from the analysis at this "lower limit" point.

We begin by examining all cases (either test or control cases from a given
site) during the first week after arrest. During that week, one of three
events can occur for each case:

@ the case is disposed of;
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e the case is withdrawn from the analysis; or
e the case continues to the next week.

The “"disposition rate" for the first week after arrest (DR1) is computed by
dividing the number of cases reaching disposition during that week by the

number of cases "exposed" to possible disposition (defined as the total number
of cases less one-half the number withdrawn from analysis during the week).
Next, the probability of a case not reaching disposition during the first week
(ND1) is computed as 1-DR1. Finally, dispositions and withdrawals from the
analysis are subtracted from the original total to obtain the number of cases
entering the second week.

For each succeeding week after arrest, the disposition rate (DRj) is again
computed by dividing the number of cases reaching disposition during that week
by the number of cases exposed to possible disposition in that week. For each
week, the number of exposed cases is defined as the number of cases entering
the week (i.e., cases not yet disposed or withdrawn) less one half the number
withdrawn during the week. The probability of not reaching disposition during
the week (NDj) is again computed as 1-DRj. Next, the probability of not
reaching a disposition at any time prior to or during the week (CumNDj) is
calculated as NDj CumNDj-1 (where CumND1=ND1). Finally, the probability of

reaching a disposition at any time prior to or during the week (CumDRj) is
simply 1-CumNDj.

Tables V-27 and V-28 show, for Passaic County test and control cases, the
number of cases entering each week, the number withdrawn during the week, the
number of cases exposed to possible disposition during the week, and the number
of final dispositions during the week. The next four columns in each table
show the disposition rathe for the week (DRj) the probability of not reaching
disposition during the week (NDj), and the cumulative probabilities of not
reaching disposition during the week (CumND; and CumDRj respectively).

INSERT TABLES V-27, v-28
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Table V-27

Analysis of Elapsed Time to Final Disposition
Passaic County Test Cases

# # With- # # Dispo- # # # #
Cases drawn Exposed sitions DR ND CumND CumDR
576.0 10.0 571.0 31.0 0.0543 0.9457 0.9457 0.0543
535.0 10.0 530.0 105.0 0.1981 0.8019 0.7584 0.2416
420.0 10.0 415.0 113.0 0.2723 0.7277 0.5519 0.4481
297.0 1.0 296.5 23.0 0.0776 0.9224 0.5091 0.4909
273.0 0.0 273.0 5.0 0.0183 0.9817 0.0500 0.5003
268.0 0.0 268.0 1.0 0.0037 0.9963 0.4979 0.5021
267.0 0.0 267.0 1.0 0.0037 0.9963 0.4960 0.5040
266.0 0.0 266.0 1.0 0.0038 0.9962 0.4941 0.5059
265.0 0.0 265.0 3.0 0.0113 0.9887 0.4885 0.5115
262.0 0.0 262.0 2.0 0.0076 0.9924 0.4848 0.5152
260.0 0.0 260.0 0.0 0.0 1.0000 0.4848 0.5152
260.0 0.0 260.0 4.0 0.0154 0.9846 0.4774 0.5226
256.0 0.0 256.0 1.0 0.0039 0.9961 0.4755 0.5245
255.0 0.0 255.0 2.0 0.0078 0.9922 0.4718 0.5281
253.0 0.0 253.0 5.0 0.0198 0.9802 0.4624 0.5326
248.0 0.0 248.0 5.0 0.0202 0.9798 0.4531 0.5469
243.0 0.0 243.0 7.0 0.0288 = 0.9712 0.4401 0.5598
236.0 0.0 236.0 4.0 0.0169 0.9831 0.4326 0.5674
232.0 0.0 232.0 5.0 0.0216 0.9784 0.4233 0.5767
227.0 0.0 227.0 4.0 0.0176 0.9824 0.4158 0.5842
223.0 0.0 223.0 2.0 0.0090 0.9910 0.4121 0.5879
221.0 0.0 221.0 1.0 0.0045 0.9955 0.4102 0.5897
220.0 2.0 219.0 5.0 0.0228 0.9772 0.4009 0.5991
213.0 4.0 211.0 4.0 0.0190 0.9810 0.3933 0.6067
205.0 3.0 203.5 1.0 0.0049 0.9951 0.3913 0.6087
201.0 1.0 200.5 4.0 0.0200 0.9800 0.3835 0.6165
196.0 1.0 195.5 2.0 0.0102 0.9898 0.3796 0.6204
193.0 5.0 190.5 3.0 0.0157 0.9843 0.3736 0.6264
185.0 5.0 182.5 7.0 0.0384 0.9616 0.3593 0.6407
173.0 2.0 172.0 2.0 0.0116 0.9884 0.3551 0.6649
169.0 1.0 168.5 2.0 0.0119 0.9881 0.3509 0.6491
166.0 4.0 164.0 3.0 0.0183 0.9817 0.3445 0.6555
159.0 7.0 155.5 1.0 0.0064 0.9936 0.3423 0.6577
151.0 2.0 150.0 1.0 0.0067 0.9933 0.3400 0.6600
148.0 0.0 148.0 1.0 0.0068 0.9932 0.3377 0.6623
147.0 5.0 144 .5 0.0 0.0 1.0000 0.3377 0.6623
142.0 12.0 136.0 2.0 0.0147 0.9853 0.3327 0.6673
128.0 4.0 126.0 2.0 0.0159 0.9841 0.3274 0.6726
122.0 0.0 122.0 0.0 0.0 1.0000 0.3274 0.6726
122.0 4.0 120.0 2.0 0.0167 0.9833 0.3220 0.6780
116.0 9.0 111.5 3.0 0.0269 0.9731 0.3133 0.6867
104.0 3.0 102.5 1.0 0.0098 0.9902 0.3103 0.6897
100.0 6.0 97.0 2.0 0.0206 0.9794 0.3039 0.6961
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Table y-27 (continued)

# # With- # # Dispo- # # # #
Cases drawn Exposed sitions DR ND CumND CumDR
92.0 6.0 89.0 0.0 0.0 1.0000 0.3039 0.6961
86.0 5.0 83.5 1.0 0.0120 0.9880 0.3002 0.6998
80.0 3.0 78.5 0.0 0.0 1.0000 0.3002 0.6998
77.0 2.0 76.0 1.0 0.0132 0.9868 0.2963 0.7037
74.0 2.0 73.0 0.0 0.0 1.0000 0.2963 0.7037
72.0 1.0 71.5 0.0 0.0 1.0000 0.2963 0.7037
71.0 3.0 69.5 0.0 0.0 1.0000 0.2963 0.7037
68.0 0.0 68.0 0.0 0.0 1.0000 0.2963 0.7037
68.0 1.0 67.5 0.0 0.0 1.0000 0.2963 0.7037
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Table v-28

Analysis of Elapsed Time to Final Disposition
Passaic County Control Cases

# # With- # # Dispo- # # # #
Cases drawn Exposed sitions DR ND CumND CumDR
665.0 2.0 664.0 33.0 0.0497 0.9503 0.9503 0.0497
630.0 6.0 627.0 105.0 0.1675 0.8325 0.7912 0.2088
519.0 5.0 516.5 72.0 0.1394 0.8606 0.6809 0.3191
442.0 1.0 441.5 15.0 0.0340 0.9660 0.6577 0.3423
426.0 0.0 426.0 9.0 0.0211 0.9789 0.6438 0.3562
417.0 0.0 417.0 1.0 0.0024 0.9976 0.6423 0.3577
416.0 0.0 416.0 1.0 0.0024 0.9976 0.6408 0.3592
415.0 0.0 415.0 1.0 0.0024 0.9976 0.6392 0.3608
414.0 0.0 414.0 3.0 0.0072 0.9928 0.6346 0.3654
411.0 1.0 410.5 2.0 0.0049 0.9951 0.6315 0.3685
408.0 0.0 408.0 4.0 0.0098 0.9902 0.6253 0.3747
404.0 0.0 404.0 2.0 0.0050 0.9950 0.6222 0.3778
402.0 1.0 401.5 3.0 0.0075 0.9925 0.6176 0.3824
398.0 0.0 398.0 1.0 0.0025 0.9975 0.6160 0.3840
397.0 0.0 397.0 10.0 0.0252 0.9748 0.6005 0.3995
387.0 1.0 386.5 7.0 0.0181 0.9819 0.5896 - 0.4104
379.0 0.0 379.0 10.0 0.0264 0.9736 0.5741 0.4259
369.0 0.0 369.0 7.0 0.0190 0.9810 0.5632 0.4368
362.0 0.0 362.0 8.0 0.0221 0.9779 0.5507 0.4493
354.0 1.0 353.5 3.0 0.0085 0.9915 0.5460 0.4590
350.0 0.0 350.0 3.0 0.0086 0.9914 0.5414 0.4586
347.0 0.0 347.0 5.0 0.0144 0.9856 0.5336 0.4664
342.0 1.0 341.5 6.0 0.0176 0.9824 0.5242 0.4758
335.0 1.0 334.5 3.0 0.0090 0.9910 0.5195 0.4805
331.0 2.0 330.0 2.0 0.0061 0.9939 0.5163 0.4837
327.0 12.0 321.0 5.0 0.0156 0.9844 0.5083 0.4917
310.0 14.0 303.0 1.0 0.0033 0.9967 0.5066 0.4934
295.0 1.0 294.5 2.0 0.0068 0.9932 0.5032 0.4968
292.0 2.0 291.0 3.0 0.0103 0.9897 0.4980 0.5020
287.0 7.0 283.5 3.0 0.0106 0.9894 0.4927 0.5073
277.0 15.0 269.5 0.0 0.0 1.0000 0.4927 0.5073
262.0 2.0 261.0 4.0 0.0153 0.9847 0.4852 0.6148
256.0 4.0 254.0. 7.0 0.0276 0.9724 0.4718 0.5282
245.0 7.0 241.5 1.0 0.0041 0.9959 0.4698 0.5302
237.0 10.0 232.0 2.0 0.0086 0.9914 0.4658 0.5342
225.0 6.0 222.0 0.0 0.0 1.0000 0.4658 0.5312
219.0 0.0 219.0 1.0 0.0046 0.9954 0.4637 0.5363
218.0 5.0 215.5 2.0 0.0093 0.9907 0.4594 0.5406
211.0 9.0 206.5 0.0 0.0 1.0000 0.4594 0.5406
202.0 6.0 199.0 2.0 0.0101 0.9899 0.4547 0.5453
194.0 7.0 190.5 1.0 0.0052 0.9948 0.4524 0.5476
186.0 5.0 183.5 2.0 0.0109 0.9891 0.4474 0.5526
179.0 7.0 175.5 2.0 0.0114 0.9886 0.4423 0.5577
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Table V-28 (continued)

i # # #
Cases Exposed ND CumND CumDR
170.0 4.0 168.0 1.0 0 0.9940 0.4397 0.5603
165.0 0.0 165.0 0.0 0 1.0000 0.4397 0.5603
165.0 8.0 161.0 1.0 0 0.9938 0.4370 0.5630
156.0 1.0 150.5 3.0 0 0.9801 0.4283 0.5717
142.0 6.0 139.0 0.0 0 1.0000 0.4283 0.5717
136.0 0.0 136.0 2.0 0 0.9853  0.4220 0.5780
134.0 9.0 129.5 1.0 0 0.9923 0.4187 0.5813
124.0 9.0 119.5 1.0. 0 0.9916 0.4152 0.5848
114.0 8.0 110.0 0.0 0. 1.0000 0.4152 0.5848



Figure V-8 is a plot of the CumDRj values for Passaic County test and control
cases. It is clear from this graphic portrayal that at any point after their
arrest, test clients were more likely to have reached final disposition than
were control clients. For example, after 26 weeks, 61.7% of all test cases

had been disposed as compared to 49.2% of the control cases. It is also clear
that the greatest differences in the respective rates of case disposition occur
during the first four weeks after arrest; thereafter, the cumulative distribu-
tion curves remain roughly parallel to one another, suggesting that there is
little if any further reduction in time to case disposition after the first

few weeks.

INSERT FIGURE V-8

Tables V-29 and V-30 and Figure V-9 provide a similar analysis for test and
control clients in Shelby County. While the cumulative distribution patterns
shown in Figure V-9 are similar to those for Passaic County, there are several
important differences. First, neither Shelby County group experienced the
extremely rapid rates of disposition shown during the first few weeks for their
counterparts in Passaic County. Second, as a result, the cumulative distribu-
tion curves for both test and control clients are substantially below those
for Passaic County. Third, after the first ten to twelve weeks, Shelby County
control clients gradually begin to "catch up" with test clients, so that after
one year, the percentages of test and control cases having reached disposition
are nearly identical (54.7% for test cases vs. 53.6% for control cases).

INSERT TABLES V-29, V-30, FIGURE V-9

Table V-31 and Figure V-10 show the results of an analysis of the elapsed time
to disposition for Palm Beach County test cases. What is most interesting
about these Palm Beach test cases is that the cumulative distribution curve of
elapsed time to final disposition is much steeper and generally higher than
those for test or control clients in Passaic and Shelby Counties. Thus, after
one year, more than 88% of all Palm Beach County test cases had reached final
disposition (as compared with 58% and 54% for Passaic and Shelby Counties).
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Table V-29

Analysis of Elapsed Time to Final Disposition
Shelby County Test Cases

# With- # # Dispo- # # #
drawn Exposed sitions DR ND CumND
26.0 787.0 34.0 0.0432 0.9568 0.9568
4.0 738.0 47.0 0.0637 0.9363 0.8959
9.0 684.5 30.0 0.0438 0.9562 0.8566
3.0 648.5 29.0 0.0447 0.9553 0.8183
5.0 615.5 34.0 0.0552 0.9448 0.7731
1.0 578.5 13.0 0.0225 0.9775 0.7557
3.0 563.5 9.0 0.0160 0.9840 0.7436
3.0 551.5 15.0 0.0272 0.9728 0.7234
1.0 534.5 13.0 0.0243 0.9757 0.7058
0.0 521.0 6.0 0.0115 0.9885 0.6977
1.0 514.5 7.0 0.0136 0.9864 0.6882
0.0 507.0 9.0 0.0178 0.9822 0.6760
0.0 498.0 8.0 0.0161 0.9839 0.6651
1.0 489.5 9.0 0.0184 0.9816 0.6529
0.0 480.0 10.0 0.0208 0.9792 0.6393
0.0 470.0 6.0 0.0128 0.9872 0.6311
0.0 464.0 9.0 0.0194 0.9806 0.6189
0.0 455.0 6.0 0.0132 0.9868 0.6107
1.0 448.5 6.0 0.0134 0.9866 0.6026
0.0 442.0 15.0 0.0339 0.9661 0.5821
2.0 426.0 9.0 0.0211 0.9789 0.5698
0.0 416.0 7.0 0.0168 0.9832 0.5602
0.0 409.0 1.0 0.0024 0.9976 0.5589
2.0 407.0 11.0 0.0270 0.9730 0.5438
4.0 393.0 7.0 0.0178 0.9822 0.5341
12.0 378.0 5.0 0.0132 0.9868 0.5270
18.0 358.0 2.0 0.0056 0.9944 0.5241
13.0 340.5 5.0 0.0147 0.9853 0.5164
6.0 326.0 5.0 0.0153 0.9847 0.5084
5.0 315.5 4.0 0.0127 0.9873 0.5020
14.0 302.0 2.0 0.0066 0.9934 0.4987
11.0 287.5 2.0 0.0070 0.9930 0.4952
14.0 273.0 0.0 0.0 1.0000 0.4952
14.0 259.0 0.0 0.0 1.0000 0.4952
8.0 248.0 1.0 0.0040 0.9960 0.4932
13.0 236.5 3.0 0.0127 0.9873 0.4870
17.0 218.5 3.0 0.0137 0.9863 0.4803
10.0 202.0 1.0 0.0050 0.9950 0.4779
22.0 185.0 0.0 0.0 1.0000 0.4779
10.0 169.0 1.0 0.0059 0.9941 0.4751
11.0 157.5 2.0 0.0127 0.9873 0.4690
9.0 145.5 2.0 0.0137 0.9863 0.4626
10.0 134.0 0.0 0.0 1.0000 0.4626
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#

CumDR

.0432
.1041
.1434
.1817
.2269
.2443
.2564
.2766
.2942
.3023
.3118
.3240
.3349
.3471
.3607
.3689
.3811
.3893
.3974
.4179
.4302
.4398
.4411
.4562
.4659
.4730
.4759
.4836
.4916
.4980
.5013
.5048
.5048
.5048
.5468
.5130
.5197
.5221
5221
.5249
.5310
.5374
.5374
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Table 'V-29 (continued)

# With- # # Dispo- # # # #
drawn Exposed sitions DR ND CumND CumDR
9.0 124.5 0.0 0.0 1.0000 0.4626 0.5374
5.0 117.5 1.0 0.0085 0.9915 0.4586 0.5414
6.0 111.0 0.0 0.0 1.0000 0.4586 0.5414
8.0 104.0 0.0 0.0 1.0000 0.4586 0.5414
9.0 95.5 0.0 0.0 1.0000 0.4586 0.5414
3.0 89.5 0.0 0.0 1.0000 0.4586 0.5414
13.0 81.5 1.0 0.0123 0.9877 0.4530 0.5470
14.0 67.0 0.0 0.0 1.0000 0.4530 0.5470
6.0 57.0 0.0 0.0 1.0000 0.4530 0.5470
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Table V-30

Analysis of Elapsed Time to Final Disposition
Shelby County Control Cases

# # With- # # Dispo- # # #
Cases drawn Exposed sitions DR ND CumND
1150.0 20.0 1140.0 13.0 0.0114 0.9886 0.9886
1117.0 17.0 1108.5 43.0 0.0388 0.9612 0.9502
1057.0 19.0 1047.5 26.0 0.0248 0.9752 0.9267
1012.0 13.0 1005.5 37.0 0.0368 0.9632 0.8926

962.0 6.0 959.0 17.0 0.0177 0.9823 0.8767
939.0 7.0 935.5 19.0 0.0203 0.9797 0.8589
913.0 3.0 911.5 20.0 0.0219 0.9781 0.8401
890.0 1.0 889.5 19.0 0.0214 0.9786 0.8221
870.0 2.0 869.0 16.0 0.0184 0.9816 0.8070
852.0 3.0 850.5 9.0 0.0106 0.9894 0.7985
840.0 0.0 840.0 15.0 0.0179 0.9821 0.7842
825.0 1.0 824.5 14.0 0.0170 0.9830 0.7709
810.0 0.0 810.0 11.0 0.0136 0.9864 0.7604
799.0 1.0 798.5 26.0 0.0326 0.9674 0.7357
772.0 0.0 772.0 19.0 0.0246 0.9754 0.7176
753.0 0.0 753.0 13.0 0.0173 0.9827 0.7052
740.0 1.0 739.5 13.0 0.0176 0.9824 0.6928
726.0 4.0 724.0 13.0 0.0180 0.9820 0.6803
709.0 2.0 708.0 10.0 0.0141 0.9859 0.6707
697.0 2.0 696.0 12.0 0.0172 0.9828 0.6592
683.0 2.0 682.0 15.0 0.0220 0.9780 0.6447
666.0 3.0 664.5 13.0 0.0196 0.9804 0.6320
650.0 5.0 647.5 17.0 0.0263 0.9737 0.6155
628.0 0.0 628.0 3.0 0.0048 0.9952 0.6125
625.0 1.0 624.5 11.0 0.0176 0.9824 0.6017
613.0 8.0 609.0 6.0 0.0099 0.9901 0.5958
599.0 20.0 589.0 14.0 0.0238 0.9762 0.5816
565.0 13.0 558.5 8.0 0.0143 0.9857 0.5733
544.0 20.0 534.0 6.0 0.0112 0.9888 0.5669
518.0 25.0 505.5 8.0 0.0158 0.9842 0.5579
485.0 23.0 473.5 7.0 0.0148 0.9852 0.5496
455.0 27.0 441.5 9.0 0.0204 0.9796 0.5384
419.0 19.0 409.5 7.0 0.0171 0.9829 0.5292
393.0 24.0 381.0 3.0 0.0079 0.9921 0.5251
366.0 19.0 356.5 4.0 0.0112 0.9888 0.5192
343.0 12.0 337.0 2.0 0.0059 0.9941 0.5161
329.0 33.0 312.5 2.0 0.0064 0.9936 0.5128
294.0 24.0 282.0 2.0 0.0071 0.9929 0.5092
268.0 14.0 261.0 5.0 0.0192 0.9808 0.4994
249.0 14.0 242.0 0.0 0.0 1.0000 0.4994
235.0 14.0 228.0 3.0 0.0132 0.9868 0.4928
218.0 9.0 213.5 2.0 0.0094 0.9906 0.4882
207.0 15.0 199.5 1.0 0.0050 0.9950 0.4858
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#

CumDR

.0114
.0497
.0733
.1074
.1233
.1411
.1599
L1779
.1930
.2015
.2158
.2291
.2396
.2643
.2824
.2948
.3072
.3097
.3293
.3408
.3553
.3680
.3845
.3875
.3983
.4042
.4184
L4267
.4331
.4421
.4504
.4616
.4708
.4749
.4808
.4839
.4872
.4907
.5006
.5006
.5072
.5118
.5142



#
Week

44
45

47
48

50
51
52

Table V-30 (continued)

# # With- # # Dispo- # # #
Cases drawn Exposed sitions DR ND CumND
191.0 12.0 185.0 1.0 0.0054 0.9946 0.4831
178.0 7.0 174.5 3.0 0.0172 0.9828 0.4748
168.0 5.0 165.5 1.0 0.0060 0.9940 0.4720
162.0 10.0 157.0 0.0 0.0 1.0000 0.4720
152.0 20.0 142.0 1.0 0.0070 0.9930 0.4686
131.0 14.0 124.0 0.0 0.0 1.0000 0.4686
117.0 9.0 112.5 0.0 0.0 1.0000 0.4686
108.0 8.0 104.0 0.0 0.0 1.0000 0.4686
100.0 12.0 84.0 1.0 0.0106 0.9894 0.4637
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.5169
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.5280
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Figure V-9

Cumulative Distribution Time to
Final Case Disposition: Shelby County

100% T | | | 1 T I T 1 1
90% -
0% _
70% —
60% Test Cases N
PrObability P _‘+.-‘_",_.o—-o
el L
50% et et -
e '_'/—‘/—_'/.
40% e .
el - Control Cases
30% /'/ e .
-
<’/
) —
20% ' -
10% -
| i i 1 1 | ] ] ] ]
12 16 20 24 28 32 36 40 44 48 52

Time in Weeks From Arrest

251



INSERT TABLE V-31, FIGURE V-10

Based upon the analyses described in this section, it is clear that test clients'
cases in both Passaic and Shelby Counties reached final disposition more quickly
than did control cases. Moreover, in both counties, the difference is statis-
tically significant at the .001 level.* Beyond this, we can conclude that
virtually all of the improvement experienced by test clients occurred during

the first few weeks and was therefore largely the result of more test cases
being disposed of at the lower court level. After approximately one month,
Passaic County control clients appear to have fared at least as well as their
test group counterparts; and in Shelby County, control clients actually fared
slightly better than did test clients after the first month.

Summary

Test clients in Passaic and Shelby Counties fared substantially and signifi-
cantly better than did their counterparts in the control condition. Test
clients were excused from the system more frequently than control clients;

they were sentenced less often; and of those who were sentenced, test clients
were more likely than control clients to be sentenced to a misdemeanor and

less 1ikely to be sentenced to a felony. Moreover, test clients' sentences
were less likely than those of control clients to include incarceration, and
the sentences of those test clients who were incarcerated were slightly shorter
on average than incarcerations of control clients. As a result, the average
test client, upon arrest, had a lower likelihood than his control group counter-
part of eventually being sentenced to any jail or prison time, and an expected
period of incarceration of shorter duration. Finally, test clients' cases
reached final disposition more rapidly than those of control clients. The
median test case was resolved approximately six months earlier than the median
control case in Passaic County and approximately two months earlier in Shelby
County.

* Statistical significance was determined using the Lee-Desu statistic, which
is based on the relative rank orderings of elapsed time to disposition for
test and control clients.
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Analysis of Elapsed Time to Final Disposition
Palm Beach County Test Cases

Table V-31

# With- # # Dispo- # # # #
drawn Exposed sitions DR ND CumND CumDR
0.0 1003.0 6.0 0.0060 0.9940 0.9940 0.0060
5.0 994.5 33.0 0.0332 0.9668 0.9610 0.0390
9.0 954.5 132.0 0.1383 0.8617 0.8281 0.1719
5.0 815.5 169.0 0.2072 0.7928 0.6565 0.3435
10.0 639.0 30.0 0.0469 0.9531 0.6257 0.3743
14.0 597.0 9.0 0.0151 0.9849 0.6163 0.3837
7.0 577.5 9.0 0.0156 0.9844 0.6067 0.3933
2.0 564.0 8.0 0.0142 0.9858 0.5980 0.4020
5.0 552.5 9.0 0.0163 =~ 0.9837 0.5883 0.4117
2.0 540.0 14.0 0.0259 0.9741 0.5731 0.4269
4.0 523.0 8.0 0.0153 0.9847 0.5643 0.4357
5.0 510.5 12.0 0.0235 0.9765 0.5510 0.4490
2.0 495.0 22.0 0.0444 0.9556 0.5265 0.4735
1.0 471.5 23.0 0.0488 0.9512 0.5009 0.4991
4.0 446.0 23.0 0.0516 0.9484 0.4750 0.5250
2.0 420.0 17.0 0.0405 0.9595 - 0.4558 0.5442
2.0 401.0 10.0 0.0249 0.9751 0.4444 0.5556
0.0 390.0 18.0 0.0462 0.9538 0.4239 0.5761
3.0 370.5 18.0 0.0486 0.9514 0.4033 0.5967
2.0 350.0 13.0 0.0371 0.9629 0.3883 0.6117
2.0 335.0 17.0 0.0507 0.9493 0.3686 0.6314
0.0 317.0 11.0 0.0347 0.9653 0.3558 0.6442
0.0 306.0 19.0 0.0621 0.9379 0.3337 0.6663
0.0 287.0 11.0 0.0383 0.9617 0.3210 0.6790
1.0 275.5 7.0 0.0254 0.9746 0.3128 0.6872
0.0 268.0 7.0 0.0261 0.9739 0.3046 0.6954
1.0 260.5 6.0 0.0230 0.9770 0.2976 0.7024
0.0 254.0 11.0 0.0433 0.9567 0.2847 0.7153
0.0 243.0 14.0 0.0576 0.9424 0.2683 0.7317
0.0 229.0 13.0 0.0568 0.9432 0.2531 0.7469
0.0 216.0 6.0 0.0278 0.9722 0.2461 0.7539
0.0 210.0 8.0 0.0381 0.9619 0.2367 0.7633
0.0 202.0 11.0 0.0545 0.9455 0.2238 0.7762
1.0 190.5 7.0 0.0367 0.9633 0.2156 0.7844
0.0 183.0 4.0 0.0219 0.9781 0.2109 0.7891
1.0 178.5 1.0 0.0056 0.9944 0.2097 0.7903
0.0 177.0 9.0 0.0508 0.9492 0.1990 0.8010
1.0 167.5 5.0 0.0299 0.9701 0.1931 0.8069
2.0 161.0 5.0 0.0311 0.9689 0.1871 0.8129
2.0 154.0 5.0 0.0325 0.9675 0.1810 0.8190
0.0 148.0 3.0 0.0203 0.9797 0.1773 0.8227
0.0 145.0 5.0 0.0345 0.9655 0.1712 0.8288
1.0 139.5 3.0 0.0215 0.9785 0.1675 0.8325
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Table 'V-31 (continued)

# # With- # # Dispo- # # # #
Cases drawn Exposed sitions DR ND CumND CumDR
136.0 0.0 136.0 5.0 0.0368 0.9632 0.1614 0.8386
131.0 0.0 131.0 5.0 0.0382 0.9618  0.1552 0.8448
126.0 0.0 126.0 5.0 0.0397 0.9603 0.1491 0.8509
121.0 0.0 121.0 3.0 0.0248 0.9752 0.1454 0.8545
118.0 1.0 117.5 1.0 0.0085 0.9915 0.1441 0.8559
116.0 0.0 116.0 5.0 0.0431 0.9569 0.1379 0.8621
111.0 1.0 110.5 8.0 0.0724 0.9276 0.1279 0.8721
102.0 0.0 102.0 3.0 0.0294 0.9706  0.1242 0.8758

99.0 1.0 98.5 4.0 0.0406 0.9594 0.1191 0.8809
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In general, to the extent that benefits were realized by test clients, these

can be traced to lower court outcomes. The greater 1ikelihood of test cases'
being dismissed or having charges reduced in lower court accounts for most of
the improvement in final dispositions, in combined sentences, and in elapsed

time to final disposition.
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VI. IMPACT ON ATTORNEY-CLIENT RELATIONSHIP

The second of the three goals of the Early Representation by Defense Counsel
Field Test was to improve the relationship between public defenders and their
clients. The test design hypothesized that this relationship could be improved
"by establishing early client contact and early factual investigation, so that
counsel may provide the client with competent legal advice in determining
appropriate legal actions and remedies." In short, the test designers sought

to assess whether making the public defenders' services more closely approxi-
mate those of the private attorney would change the attorney-client relationship.

The scholarly literature regarding public defense suggests that mutual distrust
and suspicion characterize the relationship between public defenders and their
clients. Studies have shown that publiic defenders believe that most of their
clients are guilty of some offense, and most clients will 1ie to them about
significant aspects of their case.* It is generally accepted that these atti-
tudes are supported by the institutional position of the public defenders
themselves-- that is, by the need to get along with the other major criminal
justice system actors, despite their publicly asserted adversarial relationship.

Moreover, research suggests that the relationship between the attorney and the
client has a very real effect on clients' satisfaction with the services they
have received. Much of the knowledge to date in this area is based upon the
research of Professor Jonathan Casper.** He has found that:

What occurs in the lawyer-client relationship makes a difference...
(to)...whether a defendant thinks he has been adequately represented
in the particular case...(and)...the general beliefs that defendants

* See, M. Heumann (1977) Plea Bargaining, pp. 90, A. Blumberg, (1967) The
Practice of Law as a Confidence Game. 1 Law and Society Review 15; D. Sudnow
(1965) Normal Crimes: Sociological Features of the Penal Code in a Public
Defender's Office. 12 Social Problems 255.

** Criminal Courts: The Defendant's Perspective; 1978. A study based upon

interviews of 812 felony defendants, during the Spring of 1975 in Phoenix,
Detroit, and Baltimore.
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take with them from their particular experience and bring to
their next encounter (page 80).

Dr. Casper's research identifies three dimensions around which clients
attitudes toward their treatment cluster: 1) trust of their attorney; 2)
satisfaction with their attorney; and 3) fairness of the process. Finally,
his reserach suggests that defendants' attitudes towards public defenders can
change.

In sum, the attorney and his or her client are involved in a relationship which
is characterized by the attitudes held by each individual. These attitudes

may affect the quality of the services provided to the client, as well as the
attorney's job satisfaction. For example, mistrust and suspicion may inhibit
open and honest communication, which in turn can influence the choice of defense
and overall strategy. Furthermore, feelings of mistrust and suspicion may
reduce the public defenders' enthusiam and commitment to their jobs, which in
turn may reduce the client's confidence in the public defender. One of the
major goals of the ERDC Field Test, and therefore of the evaluation effort,

was to examine whether early representation could improve the attorney-client
relationship by fostering trust between the attorney and client, and thereby
breaking the mutually reinforcing cycle of mistrust and suspicion which often
characterizes this relationship.

Some evidence suggests that the ERDC Field Test indeed changed the relationship
betwen attorneys and clients. Prior to test implementation, major criminal

Jjustice system actors at each site were asked: "In your opinion, what type of
relationship do the attorneys in the Public Defender's Office have with the

typical felony defendant?* As is shown by Table VI-1, most key actors believed
that the relationship was “neutral," that is, professional. However, a substantial
number of respondents, especially in Palm Beach County, characterized the relation-
ship as either "close" or "very close." By the end of the test, many key systems
actors noticed some change in this relationship as a result of the ERDC Field

Test. They were asked: "Have you been aware of any differences between test
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and control group defendants in terms of the PD's relationship with defendants?"
One of eight in Shelby County, two of eleven in Passaic, and three of nine in
Palm Beach County had noticed a difference between test and control groups.
Moreover, all of these individuals thought that the attorneys' relationships
with test clients were better than those with the control clients. (See Table
VI-2.)

INSERT TABLES VI-1 AND VI-2

While the interviews with key system actors suggest that ERDC may have affected
the attorney-client relationship, the goal of the evaluation was to examine
this relationship from both the attorneys' and the clients' perspectives. In
order to do so, UI conducted a series of structured interviews with pubiic
defenders and with a sample of cleints. The following discussion presents the
results of our analyses of these interviews.

IMPACTS FROM THE ATTORNEY'S PERSPECTIVE

UI conducted interviews with public defenders at each site in order to collect
baseline information concerning the attorneys' view of the attorney-client
relationship. At the end of the Field Test, a second round of interviews was
conducted to assess attorneys' attitudes as they were affected by the interven-
tion. 1In all, 64 attorneys (16 in Passaic County, 31 in Shelby, and 17 in
Palm Beach County) were interviewed prior to the ERDC Field Test, and 49 (13

in Passaic County, 17 in Shelby County, and 19 in Palm Beach County) were inter-
viewed after the Field Test. These interviews contained a series of questions
aimed at examining affective or emotional aspects of the attorney-client
relationship, as well as questions concerning the instrumental or representa-
tional dimension of the relationship.

Affective Aspects of the Attorney-Client Relationship

The affective dimension of the attorney-client relationship consists of attorneys'
feelings toward their clients, and their assessment of how clients feel toward
them. The interview questions taping this dimension included, for example,

whether the attorneys trusted their clients, whether attorneys liked their
clients, and whether the attorney believed that they were liked by their clients.
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Table VI-1:

"In your opinion, what type of relationship do the
attorneys in the Public Defender's Office have
with the typical felony defendant?"

Passaic County

Police/
Prosecutors Judges  Jail/Sheriff Other
Very close 0 0 0 1
Close 0 1 1 2
Neutral 5 4 2 1
Detached 0 1 0 0
Very detached 0 1 0 0
Don't know, 3 1 2 4
not applicable
Shelby County
Potlice/
Prosecutors Judges  Jail/Sheriff Other
Very close 0 0 0 0
Close 2 1 0 1
Neutral 6 3 2 2
Detached 1 0 1 2
Very detached 0 0 0 2
Don't know, 3 0 1 0
not applicable
Palm Beach County
Sheriffs/  TASC/CARP Witness
Prosecutors Judges Police Probation Coordinator
Very close 0 0 0 0 1
Close 1 3 1 2 1
Neutral 5 2 0 0 1
Detached 2 0 0 1 0
Very detached 0 0 0 0 0
Don't know, 4 2 1 1 1

not applicable
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Table VI-2:

"Have you been aware of any differences between
test and control-group defendants in terms of
the PD's relationship with defendants?"

Passaic County

Police/
Prosecutors Judges Jail/Sheriff Other
Yes, test better 0 1 0 1
Yes, test worse 0 0 0 0
No 2 2 0 5
Don't know or 6 7 4 1
no response
Shelby County Other
Police/ (Pretrial
Prosecutors Judges Jail/Sheriff Services)
Yes, test better 0 0 0 1
Yes, test worse 0 0 0 0
No 4 1 1 1
Don't know or 2 1 0 0

no response

Palm Beach County

Sheriffs/  TASC/CARP Witness

Prosecutors Judges Police Probation Coordinator
Yes, test better 1 1 0 1 0
Yes, test worse 0 0 0 0 0
No 4 2 0 0 0
Don't know or 4 3 3 2 0

no response
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e Guilt

Public defenders at each site were asked to estimate: 1) the percentage of
their clients who they thought were factually guilty of the crime charged or

of some crime connected with the offense; and 2) the percentage of their clients
who they thought were legally quilty of the crime charged, or of some crime
connected with the offense. The findings shown in Tables VI-3 to VI-6 are
consistent across the three sites and all experimental classifications: public
defender attorneys believed that most of their clients were factually quilty

of the crime charged, and that an even higher percentage of them were factually
guilty of some crime connected with the offense charged. Similarly, at each
site the public defenders believed that a small percentage of their clients
also were legally guilty of a crime. This observation is consistent with an
interpretation that public defenders at all sites believe that only in a small
percentage of their cases can their intervention make a difference in the
determination of the defendants' gquilt or innocence.

The patterns concerning attorneys' belief in their clients' guilt generally
remained the same or increased during the ERDC Field Test. In Palm Beach and
Passaic Counties, wherever test and control attorneys varied in their opinions,
test attorneys were more likely to think that clients were guilty. However,

in Shelby County, the number of control and upper court attorneys thinking

that clients were factually and legally guilty increased.

Qur finding that the ERDC experience generally did not change attorneys' views
as to the quilt of their clients is very important. In fact, in two sites,
ERDC appeared to have the opposite impact. This may be explained by a belief
that during the year of the test, those prosecutors who were involved with the
ERDC test engaged in earlier and/or better screening, leaving a proportionately
higher percentage of gquilty clients in the pool of eligible test clients.

INSERT TABLES VI-3, VI-4, VI-5, VI-6
e Lying

Public defenders were asked to approximate what percentage of their clients
lied to them about significant aspects of their case. Over 75% of the attorneys
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Table VI-3:

"What percent of your clients do you believe are

factually guilty of the crime charged?"

Passaic County

Test
Time 1 Time 2
< 60% 0 0
2 60% 6 5
Don't know 1 1
Shelby County
Test
Time 1 Time 2
< 60% 0 0
260% 3 3
Don't know 0 0
Palm Beach County
Test
Time 1 Time 2
< 60% 2 1
>60% 7 8
Don't know 0 0

Control
Time 1 Time 2

2 2
4 3
1 0

Control
Time 1 Time 2

Upper Court

0 0
1 2
1 1

Control
Time 1 Time 2

0 2
7 7
0 0
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Table VI -4:

"What percent of your clients do you believe
are factually guilty of some crime connected
with the offense?"

Passaic County

Test Control
Time 1 Time 2 Time 1 Time 2
< 80% 0 0 1 1
7 80% 6 4 5 4
Don't know 1 2 1 0
Shelby County
Test Control Upper Court
Time 1 Time 2 Time 1 Time 2 Time 1 Time 2
< 80% 1 0 1 1 3 1
7 80% 2 3 0 1 5 11
Don't know 0 0 1 1 3 0
Palm Beach County
Test Control
Time 1 Time 2 Time 1 Time 2
< 80% 1 0 0 3
780% 8 9 7 6
Don't know 0 0 0 0
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Table VI-5:

“What percent of your clients do you believe
are legally gquilty of the crime charged?”

Passaic County

Test Control
Time 1 Time 2 Time 1 Time 2
< 60% 2 0 1 1
2 60% 4 5 4 4
Don't know 1 1 2 Q
Shelby County
Test Control Upper Court
Time 1 Time 2 Time 1 Time 2 Time 1 Time 2
< 60% 1 1 1 0 3 1
> 60% 2 2 1 2 7 9
Don't know 0 0 0 1 1 1
Palm Beach County
Test Control
Time 1 Time 2 Time 1 Time 2
£ 60% 4 2 1 1
” 60% 5 7 6 6
Don't know 0 0 0 0
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Table VI-6:

"What percent of your clients do you believe are
legally gquilty of some crime connected with the offense?"

Passaic County

Test
Time 1 Time 2
< 80% 4 0
Y 80% 2 4
Don't know 1 2
“elby County
Test
Time 1 Time 2
< 80% -2 1
7 80% 1 2
Don't know 0 0
Palm Beach County
Test
Time 1 Time 2
< 80% 4 4
7 80% 5 5
Don't know 0 0
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Control
Time 1 Time 2

2 2
3 3
2 0

Control
Time 1 Time 2

1 2
1 0
0 1

Control

Time 1 Time 2

Upper Court
Time 1 Time 2

3 3
4 4
0 0

5 1
5 10
1 0



at each site believed that more than half of their clients initially lied to

them about some significant aspect of their case. In all three sites, test
attorneys' assessments of the percentage of their clients who were lying virtually
unchanged at the end of the test period. Control attorneys' assessments also
changed 1ittle. In Palm Beach County, more control attorneys thought a high
percentage of clients were lying. In Shelby County, there was no change among
control attorneys, but a slight decrease among upper division attorneys. These
responses are shown in Table VI-7.

INSERT TABLE VI-7

e C(Clijent's Trust

Attorneys were asked what percentage of their client's trusted them. When
asked at the start of the test the majority of attorneys at all three sites
believed that their clients trusted them. As is shown in Table VI-8, at least
70% of all attorneys at each site believed that their clients think that the
attorneys are "on the clients' side" (rather than "in the middle" or "on the
state's side").

The attorneys' perception of their clients' belief in the attorneys' loyalty
did not change dramatically after the Field Test. In Passaic County, two test
attorneys shifted to a belief that their clients now thought they were "in the
middle" from an initial perception that their clients believed they were on

the client's side. At the other two sites, the changes were even less notice-
able. The expected pattern--that test attorneys would perceive increased trust,
while control attorneys noted no change--was not borne out by the data.

INSERT TABLE VI-8
e Speed vs. Justice

In the first round of interviews attorneys were asked whether their clients
believed that they were concerned with getting the case over quickly or with
getting justice for the client. Although most attorneys thought that their
clients trusted them, a substantial number in Shelby and Palm Beach Counties
thought that their clients believed that public defender attorneys cared more
about getting the case over with quickly than about getting justice for the
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Table VI-7:

“What percent of your clients do you think are
lying to you about significant aspects of their

case?"
Passaic County
Test Control
Time 1  Time 2 Time 1 Time 2
< 50% 1 0 2 2
50% 0 1 0 0
7 50% 6 5 5 3
Don't know 0 0 0 0
Shelby County
Test Control Upper Court
Time 1 Time 2 Time 1 Time 2 Time 1 Time 2
< 50% 1 1 1 2 3 5
50% 0 0 0 0 2 2
7 50% 2 2 1 1 5 4
Don't know 0 0 0 0 1 0
Palm Beach County
Test Control
Time 1 Time 2 Time 1 Time 2
< 50% 1 2 1 1
50% 0 1 3 4
7 50% 7 6 3 4
Don't know 1 0 0 0
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Table VI-8:

"Generally speaking, would you say that your
clients believed you were: on his/her side; on
the state's side; in the middle?"

Passaic County

Test Control
Time 1 Time 2 Time 1 Time 2
Client'sside 7 4 3 4
State's side 0 0 0 0
Middle 0 2 4 1
Shelby County
Test Control Upper Court
Time 1 Time 2 Time 1 Time 2 Time 1 Time 2
Client's side 2 3 1 2 9 8
State's side 0 0 0 0 2 1
Middle 1 0 1 1 0 2
Palm Beach County
Test Control
Time 1 Time 2 Time 1 Time 2
Client's side 9 8 6 8
State's side 0 0 1 1
Middle 0 1 0 0
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client. In Passaic, only a small number (2 of 14) of attorneys believed this
to be true.

In Palm Beach County, the final round interview data suggest a possible
"Hawthorne effect." As is shown in Table VI-9, the control attorneys' beliefs
about their clients' perceptions changed considerably during the course of the
Field Test. After the test was completed, not one of the control attorneys
interviewed thought that their clients believed they were more interested in
getting the case over with quickly than in getting justice for the client.
(Control attorneys possibly generalized their response to include all the
clients represented by the office.) In Passaic County, there was no change in
attorneys' responses to this question. The Shelby County upper court attorneys'
responses reflect a small change toward clients' perceiving greater concern
for justice than speed. Given that Shelby County's implementation of the ERDC
experiment used a "pass off" between lower and upper court, the direction and
magnitude of this attitudinal change was expected.

INSERT TABLE VI-9

e Personal Feelings

Attorneys were asked to estimate the percentage of their clients that they
"1iked," and who they thought "1iked them." As is shown in Table VI-10, more
than two-thirds of Palm Beach County and Shelby County attorneys liked at least
half of their clients. In Passaic, only 6 of 13 respondents liked at least
half of their clients. When asked to assess the percentage of clients who
1iked them, at least 60% of attorneys at all three sites believed that at least
half of their clients liked them.

[t could be expected that test attorneys and upper division attorneys would

like more of their clients after the Field Tests, while control attorneys would
remain the same in their assessments. As Table VI-10 shows, the actual patterns
of attitudinal changes were rather different. In Passaic County, the test had
virtually no impact on test attorneys. Control attorneys, however, showed a
slight increase in the percentage of clients they liked. In Shelby County,
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"Generally speaking, would you say that your
clients believed you cared more about getting

Table VI-9:

his/her case over with quickly than about getting
justice for him/her?"

Passaic County

Test
Time 1  Time 2
Speed 1 1
Justice 6 5
Qther 0 0
(don't know)
Shelby County
‘ Test
Time 1 Time 2
Speed 2 2
Justice 1 1
Other 0 0
(don't know)
Palm Beach County
Test
Time 1 Time 2
Speed 3 1
Justice 6 7
Other 0 1

(don't know)

Control
Time 1 Time 2

Upper Court

1 0

) 5

0 0

Control
Time 1 Time 2

0 1

2 2

0 0

Control
Time 1 Time 2

5 0

2 8

0 1
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the expected pattern was realized. However, in Palm Beach County, the results
were contrary to our expectations. After the Field Test, test attorrneys 1iked
fewer of their clients than they had before, while the control attorneys liked
more of their clients. The test attorneys' attitudes may be the result of
greater contact with their clients. However, these findings more probably
reflect test attorneys' negative evaluation of the extra work the test required
of them. In effect, the negative feelings test attorneys had toward attending
First Appearances, and toward the additional paperwork caused by the Field

Test may have been transferred to their clients. The change in the control
attorneys' attitudes is not easily interpreted.

INSERT TABLE VI-10

Table VI-11 shows that at the beginning of the Field Test, it was more common
for attorneys in Passaic County to think that their clients liked them, than

to like their clients. This is consistent with the Passaic attorneys' belief
that their clients think they are more interested in justice than speed. 1In
Shelby County, about the same number of attorneys liked more than half of their
clients, and thought that more than half of their clients liked them. In Palm
Beach County, the number of attorneys who liked a majority of their clients

was less than the number of attorneys who thought that more than half of their
clients liked them.

The ERDC Field Test had virtually no effect on attorneys' estimates of the
percentage of clients who liked them. In Palm Beach County, the test attorneys
did not change their perceptions consistently, and in Passaic County, there

was only a slight change. In Shelby County, both test and control attorneys,
showed an increase in their estimates of the number of clients who Tiked them.
This increase was not apparent, however, among upper division attorneys.

INSERT TABLE VI-11
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Table VI-10:
"What percent of your clients do you like?"

Passaic County

Test Control
Time 1 Time 2 Time 1 Time 2
50% 4 4 3 1
50% 2 1 1 1
50% 1 1 2 3
Don't know 0 0 1 0
Shelby County
Test Control Upper Court
Time 1 Time 2 Time 1 Time 2 Time 1 Time 2
50% 1 0 0 1 1 2
50% 1 0 0 1 1 2
50% 1 2 1 1 7 8
Don't know 0 0 0 0 0 1
Palm Beach County
Test Control
Time 1 Time 2 Time 1 Time 2
50% 1 3 2 2
50% 3 2 2 0
50% 5 4 3 7
Don't know 0 0 0 0
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Passaic County

50%

50%

50%
Don't know

Shelby County

50%

50%

50%
Don't know

Palm Beach County

Time 1 Time 2
1 2
0 1
4 3
2 0

50%

50%

50%
Don't know

Time 1 Time 2
1 0
1 0
1 3
0 0

Time 1 Time 2
4 2
2 1
3 6
0 0

Table VI-11:
"What percent of your clients do you think like you?"
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Time 1 Time 2

Control

[~ T R )

Time 1 Time 2

1
1
3
0

Control

O O o ™

Time 1 Time 2

1
0
2
0

Control

Upper Court

2

4
1
0

1
1
6
1

Time 1 Time 2
1 1
2 2
7 7
1 1



Summar

Our evaluation of attorneys' attitudes toward their clients at the three test
sites prior to the ERDC Field Test implementation provided few surprises. Public
defenders were initially suspicious of their clients and believed that they

lied about significant aspects of their cases. They were divided as to the
number of clients they liked, and as to their perceptions of their clients'
attitudes towards them as attorneys.

For the most part, our expectations regarding the impact of the ERDC Field

Test on attorneys' perceptions of the affective aspects of the attorney-client
relationship were not fulfilled by these interview data. The test had only a
limited impact on changing attorneys' feelings toward their clients. Moreover,
some of the interview items showed modest changes in unanticipated directions
and/or substantial changes by control and upper court attorneys. These changes
are not readily interpretble.

"Instrumental" Aspects of the Attorney-Client Relationship

The instrumental dimension of the attorney-client relationship includes those
aspects which help attorneys perform their jobs, such as establishing rapport
and increasing client control. At the beginning and again at the end of the
ERDC Field Test, we asked each public defender to rank the importance of
"rapport with their client," "knowledge of the law," and "good working relations
with the prosecutor" in helping them do their job. We expected that experience
with ERDC among test and upper division attorneys would increase the relative
importance attached to rapport with clients. We did not anticipate a similar
shift among control attorneys' assessments.

As suggested by Table VI-12, Palm Beach County data supported our hypotheses.
The test attorneys showed a dramatic, positive shift in their ranking of the
importance of client rapport. Control attorneys showed essentially no change.
In Shelby County, the attorneys' rating of the relative importance of client
rapport did not change. 1In Passaic County, the expected changes did not occur;
in fact, both test and control attorneys believed that rapport with their
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clients was less important to their job after the test than they had before
the test. The more dramatic shift occured among the control attorneys. This
may be a result of a negative reaction to the ERDC Field Test by a few felony
control attorneys at this site.

INSERT TABLE VI-12

Approximately halfway through the Field Test, all attorneys were asked if ERDC
had a positive, negative, or neutral impact upon various aspects of their
relationship with their clients, including the ease of establishing rapport
with their clients and increasing client control. We expected to find a posi-
tive response from test and upper court attorneys and a negative or neutral
response from control attorneys. As Tables VI-13(a-f) show, in Palm Beach
County the responses by test attorneys were in the expected direction for all
questions. The control and test attorneys responded similarly to the question,
"Has ERDC had a positive, negative or neutral impact on the relationship of
the office with its clients in general?" The control attorneys responded in
the negative to the remaining questions.

The attorneys in Passaic County generally responded in the expected direction,
although the differences were not as dramatic as those in Palm Beach County.
Passaic County attorneys, both test and control, responded negatively to the
questions concerning client trust. They did not think that ERDC had increased
the number of clients who believed them, nor who believed that the attorney

was on their side. More of the control attorneys than test attorneys thought
that the clients' relationship with the Office was better in general. This

may reflect the Passaic County control attorneys' belief that the test attorneys
and staff were getting the benefits of the Field Test.

A1l of the Shelby County attorneys--test, control, and upper court--generally
recognized the positive effects of the ERDC Field Test on the attorney-client
relationship. These attitudes were pervasive, and did not vary according to

the group status of the attorney. However, as we expected, test and upper
division attorneys thought that ERDC had a positive impact on their relationship
with clients, whereas the control attorneys responded neutrally to this
question.

INSERT TABLE VI-13 (a-f)
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Table VI-12:

"Rank in order from the most to the least important
aspect of your job: rapport with clients; knowledge
of the law; good working relations with the
prosecutor in your division."

Passaic County

Test Control
Time 1 Time 2 Time 1 Time 2
I. Rapport 1) 3 1 5 1
with 2) 3 3 1 1 + tie
client 3) 1 2 1 2
II. Knowledge 1) 3 3 2 1
of the 2) 3 2 4 3 + tie
1aw 3) 1 1 1 0
IIT. Relation- 1) 1 2 0 2
ship with  2) 1 1 2 1 tie
prosecutor 3) 5 3 5 2
Summary [ Equal 3 1 3
Position II Equal 1 2 2
I1I 3 2 3 1
Shelby County
Test Control Upper Court
Time 1 Time 2 Time 1 Time 2 Time 1 Time 2
I. Rapport 1) 1 1 2 1+ 1 tie 4+ 1 tie 5
with 2) 1 2 0 0 6 4
client 3) 1 0 0 0 0 2
II. Knowledge 1) 0 0 1 tie 2+ 1 tie 3+ 2 ties
of the 2) 1 0 1 1 6 0
Taw 3) 1 3 1 0 6 6
III. Relationship 1) 1 2 0 1 tie 4 + 1 tie
with 2) 1 1 1 0 2 5
prosecutor 3) 1 0 1 1 4 1
Summary I Equal 2 1 1 1 1
Position IT Equal 3 Equal 2 3 3
III Equal 1 Equal 3 2 2
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Palm Beach County

I. Rapport
with
client

II. Knowledge
of the
Taw

ITI. Relation-
ship with
prosecutor

Summary
Position
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Table VI-12 (continued):

Test
Time 1 Time 2

2 4 + 1 tie
4 + 1 tie 1

2 3

4 2

3 5

2 2

3 2 + 1 tie
1 +1 tie 3

4 3

3 1

1 3

2 2
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Table VI-13:
"Has the ERDC field test:
a) Made it easier to establish rapport with clients?

b) Made you feel clients now believe what you tell them more often than
they did before the test?

c) Made you feel that more clients now believe you are on their side?
d) Helped you to better control your clients?

e) Had a positive, negative, or neutral effect on your relationship with
clients?

f) Had a positive, negative, or neutral impact on the relationship
between the office and its clients in general?"

Passaic County

Test Control

a) Rapport easier Yes 3 0
with clients No 3 6
Neutral 1 0

Don't know 0 1

b) Clients now Yes 1 0
believe you No 5 5
Neutral 0 0

Don't know 1 2

c) Clients now Yes 2 0
believe you are No 5 5

on their side Neutral 0 0
Don't know 0 2

d) Better client Yes 3 0
control No 1 6
Neutral 1 0

Don't know 2 1

e) Relationship with Yes 3 1
client because NO 0 0

of ERDC Neutral 3 4
(+), (-), neutral Don't know 1 2

f) Relationship with Yes 1 3
office because No 0 0

of ERDC Neutral 1 1
(+), (-), neutral Don't know 5 3

279



DS etk o R

EVESE RPN

Shelby County

a)

Rapport easier
with clients

Clients now
believe you

Clients now
believe you are
on their side

Better client
control

Relationship with
client because

of ERDC

(+), (), neutral

Relationship with
office because

of ERDC

(+), (-), neutral

Table VI-13 (continued)

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know
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Upper Court

Control Attorney
3 3
0 1
0 0

0 4
3 3
0 2
0 1
0 2
3 3
0 2
0 1
0 2
3 4
0 2
0 0
0 2
0 5
0 0
3 0
0 3
0 4
1 0
2 0
0 4



Palm Beach County

a)

Rapport easier
with clients

Clients now
believe you

Clients now
believe you are
on their side

Better client
control

Relationship with
client because

of ERDC

(+), (-), neutral

Relationship with
office because

of ERDC

(+), (-), neutral

Table VI-13 (continued)

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know

Yes

No

Neutral
Don't know
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Finally, the attorneys, investigators, and secretaries were asked how successful
the ERDC Field Test was in achieving its objective of improving the relationship
between attorneys and clients. Shelby and Palm Beach County respondents were
similar in their responses. There, almost all respondents thought the test

was successful in achieving this goal. The attorneys and other staff in the
test condition tended to rate the degree of success more highly than their
control counterparts. Passaic County respondents were less convinced of the
success of the Field Test. Only half of the investigators thought that the
Field Test was successful in improving the attorney-client relationship while
only one of six secretaries with an opinion thought so. Although more positive
in their responses, attorneys were far from unanimous in answering this question.
Two of five test attorneys were neutral, and one of the three control attorneys
who responded thought that ERDC was unsuccessful in improving this relationship.

INSERT TABLE VI-14

Summary

The Field Test does not appear to have had a significant impact upon attorneys'
perceptions of the attorney-client relationship. At each site a small percent-
age of the key system actors noticed differences in the behavior of attorneys
and their clients. A1l who noticed a difference thought that test attorneys'
relationship with their clients were better than that of control attorneys.

The test did not significantly improve test attorney's beliefs about the guilt
of their clients, nor diminish their perceptions that a substantial number of
their clients initially lied to them about their case. ERDC did not move the
test attorneys to trust their clients any more than they had.

Not surprisingly, the public defenders did not believe that the Field Test had
changed their clients' attitudes toward them. In two sites, the attorneys did
not change their beliefs about clients' perceptions of their concern for “speed"
over “justice." In Palm Beach County, the one site in which there was a positive
change, that change occurred among the control attorneys. Furthermore, the
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Table VI-14:

“"How successful do you feel the ERDC Field Test
was in achieving its objective of improving the
attorney-client relationship?"

Passaic County

Investigators

Test & Attorneys

Control Secty Test Control
Very successful 0 0 1 1
Successful 3 1 2 1
Neutral 2 3 2 0
Unsuccessful 1 2 0 1
Very unsuccessful 0 0 0 0
Don't know 1 1 0 1
Shelby County

Lower Court Upper
Attorneys Court

Secty Test Control Atty
Very successful 0 2 0 0
Successful 1 1 2 5
Neutral 0 0 1 2
Unsuccessful 0 0 0 1
Very unsuccessful 0 0 0 0
Don't know 0 0 1 3
Palm Beach County

Investigators Secretary Attorneys
Test Control Test Control Test Control WI & DC*

Very successful 3 1 0 0 4 0 2
Successful 1 1 2 1 6 4 1
Neutral 0 1 0 1 0 0 -0
Unsuccessful 0 0 0 0 0 0 0
Very unsuccessful 0 0 0 0 0 0 0
Don't know 0 0 1 0 0 3 0

*Witness interviewers and data collector
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percentage of clients whom test attorneys liked was not uniformly increased by
early representation. In Passaic County, it remained unchanged; in Shelby
County it increased; but in Palm Beach County, it decreased. There was neither
a consistent nor a substantial change in the attorneys' perception of the per-
centage of their clients who liked them.

In one of the three sites the test attorneys dramatically increased the relative
importance they attached to achieving rapport with their clients. In two of

the three sites, test attorneys noted that the Field Test positively affected
their relationship with their clients, and especially the instrumental aspects
of the relationship such as "client control." Finally, the attorneys (both

test and control) and other office staff at two of the sites believed that the
Early Representation by Defense Counsel Field Test had achieved its goal of
improving the attorney-client relationship.

IMPACTS FROM THE CLIENTS' PERSPECTIVE

Overview of Client Follow-Up Interviews

To assess changes in the attorney-client relationship from the client's perspec-
tive, an interview protocol was designed for public defender clients. The
construction of the client interview protocol parallels Dr. Jonathan Casper's
work (1977, 1978) on client satisfaction with and attitudes toward their attorney.
Dr. Casper allowed UI to include several of his client satisfaction and client
trust items in the interview protocol. The client interviews also included

jtems regarding clients' perceptions of the nature and timing of their first
contacts with office staff, the total amount of services received, and their
feelings about their case disposition.

Client interviews were conducted with approximately 100 clients at each of the
three public defender grantee sites. A sampling scheme was developed to select
50 test and 50 control group clients stratified on the basis of severity of
arrest charge. (Class [ felony arrest charges were defined as "serious" and
Class II and Class III charges were defined as "non-serious.") Arrest charges,
while open to the influence of local law enforcement discretion, were deemed
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to be more reliable means of stratification than dispositional charges, which
often are subject to the idiosyncratic vagaries of local criminal justice
processing (e.g., the results of charge bargaining may have little to do with
the "severity" of the "original offense").

The pool of potential respondents was constructed on the basis of dispositional
dates and clients were randomly selected for inclusion in the client interview
process according to the two categories noted above (test vs. control-group
assignment and serious vs. non-serious arrest charge). Sampling for the client
follow-up interviews was initiated in February, 1983, using a monthly sampling
quota scheme for cases disposed of in January. Sampling was scheduled to end
in June but continued through the summer of 1983.

The UI on-site field researchers were responsible for implementing the sampling
scheme and conducting the client interviews. At all three sites, the field
researchers experienced difficulty in actualizing the sampling plan, particu-
larly in securing sufficient numbers of clients with severe arrest charges.

In addition, clients whose cases had not resulted in incarceration were extremely
difficult to locate. Investigators from each of the offices assisted the field
researchers in trying to locate these clients. However, many clients seemed

to "disappear" and attempts to trace them through neighbors and relatives often
proved unsuccessful. Because of the difficulties in obtaining a sufficient
number of clients for the sampling frame and subsequent difficulties in locating
non-incarcerated clients, the client interview effort was continued past its
original ending date.

The conduct of the client interviews was severely complicated in Florida because
of the rapid transfer of convicted defendants to state prisons. By the time

the UI field researcher was informed that a case was closed, the potential
respondent could easily have been transferred to a prison more than 200 miles
away from Palm Beach. This rapid dispersion of convicted defendants thoughout
the State of Florida prison system necessitated the hiring of eight additional
interviewers. Also, the office committed one of the investigators hired under
the grant to support this effort after ERDC test processing was concluded.
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UI staff at the other two sites did not face this problem. In Passaic County,
the Governor's moratorium on transfers of convicted felons to state prison
required that convicted defendants be held in the local jail. Thus, they were
readily available to the Ul field researcher. In Shelby County, convicted
defendants were held in a transfer facility for a period of up to three months,
which allowed the Ul field researcher to contact them before their transfer to
the state prisons. However, it was necessary for a few client interviews to
be conducted in the state prisons in Nashville and Brushy Mountain, Tennessee.

In all, 300 client interviews were conducted. Client interview totals by site
are: )

o Passaic County -- 104 interviews: 52 test and 52 control;
¢ Shelby County -~ 113 interviews: 54 test and 59 control; and

e Palm Beach County -- 83 interviews: 37 test and 46 control.

Theoretical Background

As noted above, our approach to assessing how clients viewed their attorney-
client relationships follows from the work of Jonathan Casper (1977, 1978).
Casper found that criminal defendants initially exhibit a high degree of suspi-
cion and mistrust of their public defenders. For example, only 58% of 467
defendants interviewed by Casper believed that their public defender attorney
was on their side (25% on state's side, 17% in the middle). One source of
this distrust was the negative predispositions clients brought from their past
experience with public defenders. Casper found that client distrust centered
on what he called a "process dimension," the interpersonal aspect of the
attorney-client relationship. Even though clients generally believed that
public defenders wanted a favorable outcome for them, they did not think that
their attorney wanted to "fight" for them. One indication of this belief was
the fact that 55% of 469 clients stated that their attorneys were more inter-
ested in getting the case over with quickly than in getting them "justice."

Dr. Casper found that several factors would affect a defendant's level of satis-
faction with his attorney. Of utmost importance to increasing the satisfaction
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level was seeing the public defender "act like a lawyer." This included: having
the case go to trial; spending more time in direct, face-to-face contact; and
the dress, general office appearance, and location of the public defender's
office. As might be expected, as the severity of sentence increased, the pro-
portion of clients rating their lawyers highly decreased as well. Yet, those
who had trials tended to rate their attorneys positively, regardless of the
sentence received. The increase in face-to-face contact between client and
public defender also increased client satisfaction, although it did not appear
to produce more favorable outcomes. In other words, Casper found that increased
client satisfaction is a more or less direct result of increased face-to-face
interaction with their attorney, not the result of any relationship between
increased time of contact and more favorable outcome.

Defendants in Casper's sample based their evaluation of fairness on four differ-
ent aspects of the process: whether or not they believed they were treated
Tike other defendants similarly situated; whether or not they believed they
were denied their constitutional rights; whether or not the decision in their
case was unbiased and based upon the facts; and the outcome of their case.
Not surprisingly, Casper found that defendants' perception of fairness was
closely associated with the outcome of their case. Confinement is the break-
point -- that is, most defendants who believed their treatment was fair were
not incarcerated, whereas most defendants who believed that their treatment
was unfair were incarcerated. Similarly, most of those who thought they had
received heavier sentences than others thought they were treated unfairly.
Those defendants who pled guilty were more favorable to the process than were
those who went to trial.

This latter finding is susceptible to numerous interpretations. It might reflect
a predisposition of those who were willing to plea bargain. However, it is

more likely that it reflects the relative disappointment of those who went to
trial with high expectations, or the increased sense of control and/or partici-
pation associated with plea bargaining.
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In summary then, the major study on criminal defendants' attitudes toward their
attorneys found that they are characterized by initijal distrust. Public defender
clients' satisfaction with their attorneys increases in proportion to the oppor-
tunities they have to see their public defender behave like a "real lawyer,"

such as having their case go to trial, and the amount of direct, face-to-face
contact they have with attorneys. Finally, criminal defendants' assessment of
the fairness of their treatment is complex. Although it is strongly influenced
by the severity of their sentence, it is not entirely based on self interest

and it is sensitive to perceived inequities.

In the section which follows, we compare the perspectives of test and control
group clients along several dimensions related to Casper's findings. These
include:

e How soon after arrest did clients perceive that their public defender
was working on their behalf?

e How much public defender service did clients perceive that they received?

e Did clients perceive that their public defender attorneys were concerned
about them (the clients) as persons?

e Did clients perceive that their public defender attorneys were on their
(the client's) side?

¢ Did clients view their public defender attorneys as competent profes-
sionals?

e Did clients trust their public defender attorneys?
o MWere clients satisfied with the outcome of their case?
¢ Were clients satisfied with their public defender attorneys?

Early Representation

We begin our analysis of clients' perceptions of ERDC service delivery with an
examinnation of the clients' reports of the timing of public defender repre-
sentation. A1l respondents were asked three questions bearing upon the timing
of initial PD contact and service delivery. These questions were:

288



Item # Variable # Question Responses

35 V151 Do you believe that you 1=Earlier
received the services of the 2=Later
PD earlier, later, or about 3=Same Time
the same time as other 9=Don't know

defendants arrested around the
same time as you?

9c V43 How soon after your arrest Time in
did you meet (lst contact hours
from PD Office)?

11a V60 About how soon after your Time in
arrest did you meet (PD hours

prior to arraignment)?

Table VI-15 shows the distribution of responses to Item 35 for test and control
subjects at each site. (The response alternatives have been re-ordered here
to range from most desirable, "Earlier," to least desirable, “Later." "Don't
know" responses have been treated as missing data, and are not considered in
this analysis). As this table suggests, there is a tendency for test clients
at all three sites to indicate earlier contacts as compared with control-group
clients.

For statistical analysis, the scale of client responses--i.e., "Earlier," "Same
Time," "Later"--can be treated as an ordinal scale. That is, "Earlier" is
deemed to be better or more desirable than "Same Time" or “Later," and "Same
Time" is similarly superior to "Later." However, because we are unable to
quantify just how much more desirable one response is than another, tradi-
tional statistical tests based on interval scaling assumptions are inappropriate.
Instead, we compare experimental and control group responses using the Mann-
Whitney U Test, which is based upon a rank-ordering of all responses (from a
given site) from least desirable to most desirable. Thus, respondents with
the most desirable responses will receive a lower rank score (e.g., 1, 2, 3
.)than those with less desirable responses.
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Based upon the rankings, it is possible to compare experimental and control
groups as to: (1) mean rank scores; and (2) the overall pattern of rank scores.
Table VI-15 shows the mean rank scores for each group (experimental vs. control)
for each site. To facilitate intersite comparisons, we have also "standardized"
these mean rank scores by dividing by the respective highest possible rank

{=n). For all three sites, test subjects' responses yielded higher mean ranks
than did control subjects' responses, with the difference being greatest in
Shelby County and least in Palm Beach County. This was to be expected given

the actual variation between the timing of initial contact for test and control
clients at the sites.

INSERT TABLE VI-15

Based upon the overall pattern of responses for each site, the Mann Whitney U
test yields an estimate of statistical significance for observed differences.
Since we begin with the hypothesis (Hl) that experimental subjects are in fact
seen earlier than are control subjects, a "one-tailed" significance test is
apprdpriate for comparing actual findings with those expected under the null
hypothesis (HO) of no difference. Thus, the derived significance levels re-
flect the likelihood of achieving, by random sampling from a universe with no
real differences, results as positive as those actually found. The respective
significance levels for the three sites are:

o Passaic County--.031;
e Shelby County--.006; and

o Palm Beach County--.239.

For both Passaic and Shelby Counties, these findings are highly significant
(that is, highly unlikely to have occurred by chance); whereas for Palm Beach
County, our findings, while positive, are not significantly so. (Sampling

from a population with no real differences would yield results such as those
actually obtained almost one-time-in-four.) Thus, we can conclude that test
clients in Passaic and Shelby Counties were more likely to have seen themselves
as being served earlier than were control-group clients at these same sites,
but that the perceptions of test clients in Palm Beach County were not markedly
different from those of their control-group counterparts.
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Table VI-15:
Clients' Comparative Perceptions of Early Contact

Passaic County Shelby County

Test Control Test Control
Earlier 11 3 Earlier 13 5
Same Time 26 32 Same Time 33 30
Later 8 11 Later 5 12

Palm Beach County
Test Control

Earlier 3 4

Same Time 23 23

Later 6 11
Mean Rank Scores

Mean Rank "Standardized" Mean Rank
Test Control Test Control

Passaic County 50.46 41.64 .555 .458
Shelby County 55.40 43.10 .565 .440
Palm Beach County 37.08 34.17 .530 .488

291



Next, we turn to an examination of the client-reported elapsed time from arrest
to first contact with a representative from the PD office or with a public
defender. To the extent that client reports are accurate, this variable repre-
sents the "objective reality" underlying the comparative assessments described
above. It would be reasonable, therefore, to expect a similar pattern of find-
ings. Table VI-16 shows the elapsed time (in days) from arrest to first contact
by the PD office as reported by test and control subjects from each site. The
mean differences between test and control conditions are substantial for all
three sites (6.1 days, 6.3 days, and 2.6 days earlier contact for test subjects
in Passaic, Shelby and Palm Beach Counties respectively). For Passaic and
Shelby Counties, these differences are statistically significant at better

than the .0005 level (one chance in 200), while for Palm Beach County, the
difference is not statistically significant (in part because of the smaller
number of subjects, in part because of the smaller mean difference, and in

part because of the greater variability in the elapsed time for test clients).

INSERT TABLE VI-16

Table VI-17 shows the elapsed time (in days) from arrest to first contact with

a PD attorney as reported by test and control subjects from each site. For

all three sites, the differences between test and control subjects are sub-
stantial. For Passaic and Shelby Counties, these differences (6.8 and 8.4

days respectively) are statistically significant at less than the .0005-1evel.
(That is, drawing two random samples from the same universe would yield such
differences in sample means less than one time in 2,000). For Palm Beach County,
the difference (7.9 days) is significant at just under the .025-level (one

chance in 40).

These data further confirm that test subjects believed that they had contact
with a public defender attorney earlier than did the control subjects. We
must note that the data themselves appear to be somewhat unreliable. For
example, approximately 25% of all test clients in Passaic and Shelby Counties
and more than 30% of Palm Beach County test subjects indicated a first PD
contact more than seven days after their arrests. Not only are these reports
inconsistent with official case record data, but in many cases they are also
inconsistent with other information provided by the interviewees themselves.

292



16¢8°
sAep 97
Sy $°19
8°29¢ 9°GG¢
£°161 6621
0°001 1 0°00T ¢
2°96 € 0°¢6 0
948 0 0°26 0
9°#8 1% 0°26 Z
2°69 £ 0" v8 1
9°/§ 0 0°08 0
9°/S 0 0°08 0
9° /(5 0 0°08 VA
9°(§ 0 0°¢L 1
9°/§ £ 0°89 b4
2 9% Al 0°09 ST
o wnd ¥ o Wwnd ¥
gz=u Ge=u
[043U07 159

A3unoj yoeag wjed

99¢1°¢

skep £°9
Suy 1°2ST

8°/8¢
2 v6e

07001
818

9°¢8

v L9

6°09

€ 1v

6°9¢

1°9¢

6°€¢

9761

6701

9 Wnd  #

gp=u
[043U0)

WMHTNAUONOMEN

v 191
172t

0°00T I
1°86 0
1°86 1
296 8
8708 b4
L7LS b4
87 €S b4
0708 1
¢ 8Y L
L' vE 14
6°9¢ 14
9 wnd  #

2G=u
153)

£yunoy Aq|ays

sAep
Say

e
1122

0°00T €
L°26 0
L°¢6 €
¥ a8 6
v €9 1
9°9¢ 0
G 9¢ b4
L 1€ 0
L7 1€ 1
6°1¢ Z
|RA L
g und ¥

Tp=u
[043U0)

Aquno

goee ¢t

1°9
G 9v1

9°68
G°/8
v 68
v 68
¥ 68
6°¢L
§°v9
9 wno

gy=u
1581

9 oLessey

1083U0) 901440 (d 3S4L4 03 dwLl| pasde|] pajuoday-just|)

‘91-1A @1Q%1

o™

213513098~}

JuswaAoAd] ueal

(s4y)

(s4y) uoLieLAdq 1S

awl| uedp

skep gz 4314y

Kep
Aep
Kep
Aep
Aep
Aep
Kep
Kep
Kep
Kep

Ulge-pPuce
ISTZ-43sl
Uipi-uig
LRy

uig

uig

Uiy

p4g

pue

181

1523U0) 35414

293



(We note, for example, a client from Shelby County who reported an initial PD
attorney contact on the eighth day, but who also reported being represented by
a PD before a judge within 24 hours after his arrest.) These observations
suggest that many respondents did not understand the intent of this interview
item. We suspect that at least some of the longer reported elapsed times
represent time to a substantive attorney-client contact rather than time to
the initial contact with a public defender at or before First Appearance.

INSERT TABLE VI-17

In sum, for both Passaic and Shelby Counties, test clients: (1) were more likely
than control subjects to see themselves as receiving PD services earlier than
other defendants; (2) reported shorter elapsed times to first contact with a
public defender than did control subjects; and (3) reported shorter elapsed
time to first PD attorney contact than did control subjects. In Palm Beach
County, these same findings apply; however, the differences were not statistic-
ally significant. These observations are at least consistent with other
findings, derived from official case records, which show that in both Passaic
and Shelby Counties, test clients were in fact seen much earlier than were
control clients; while in Palm Beach County, there were few if any differences
in the timing of initial services.

Quantity of Services

In this section, we examine the extent to which clients viewed themselves as
actually receiving the more extensive services envisaged by the ERDC experi-
mental design. Three items from our client interview instrument bear upon
this issue, including:
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Item # Variable # Question Responses

36 V152 Do you believe that you 1=Less
received less, more, or about 2=More
the same amount of PD services 3=Same
as other defendants arrested 9=Don't Know

around the same time as you?

12a V76-77 Altogether, how many times Actual number
did you talk to your of times
lawyer(s) about this case?

Number of times prior
to Arraignment (V76)

Number of times arraignment
and after (V77)

12b V78-79 Counting all your attorney Time in
contacts, about how much time hours
did you spend talking to
your lawyer(s) about this case?

Time spent prior to
Arraignment (V78)

Time spent Arraignment and
after (V79)

Table VI-18 shows the distribution of responses to Item 36 for test and control
subjects by site. (Response alternatives have been re-ordered to read from
most desirable, "More," to least desirable, "Less." "Don't Know" responses

are treated as missing data.) For all sites, there is a tendency for test
subjects to report a higher relative level of services received than control
group subjects. Table VI-18 shows the mean rank scores and “"standardized"

mean rank scores for test and control subjects from each site. In all cases,
the test mean is higher than the control group mean, although the difference

is only large in Shelby County.

INSERT TABLE VI-18
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Table VI-18:

C]ients' Comparative Perceptions of Amount of P.D. Service Receijved

Passaic County
Test Control

More 4 4 More
Same 27 31 Same
Less 8 11 Less
Palm Beach County

Test Control

More 5 7

Same 23 21

Less 5 11

Mean Rank Scores

Mean Rank
Test Control
Passaic County 43.99 42.16
Shelby County 51.68 44 .24
38.20 35.06

Palm Beach County

297

Shelby County
Test Control

9 6
31 27
8 14

"Standardized”" Mean Rank

Test Control
.518 .496
.544 .466
531 .487



Since we expect test subjects to have perceived receiving somewhat more treat-
ment than control subjects, our hypotheses are:

e Null Hypothesis (HO): Both groups have similar perceptions;
and

e Alternative (Hl): Test subjects report receiving more treat-
ment.

Using the Mann-Whitney U Test, we derive the following significance levels for
the observed differences:

e Passaic County--.339;
e Shelby County--.065; and
e Palm Beach County--.233.

For Shelby County, we can reject the null hypothesis of no difference (in favor
of the desired alternative) with a modest degree of confidence, while the test
group responses from Passaic and Palm Beach Counties are not sufficiently dif-
ferent from those of their respective controls to warrant rejection of the

null hypothesis. Thus, we can conclude that test clients in Shelby County
were more likely to see themselves as receiving enhanced public defender ser-
vices than were their control-group counterparts, while the perceptions of

test clients in Passaic and Palm Beach Counties were not substantially dif-
ferent from those of the control-group clients in these sites.

Table VI-19 shows test and control subjects' average responses (by site) to
Item 12a: "Number of times talked to attorney about case." For each site, the
mean number of pre-Arraignment, post-Arraignment, and total meetings with the
public defender are shown. For all three sites, more pre-Arraignment meetings
were reported by test subjects than by control subjects, although the dif-
ference is only significant (at below the .10-level--i.e., one chance in ten)
for Shelby County. Table VI-20 shows client-reported time (in hours) spent in
meetings with their public defender attorneys. Here, only Passaic County test
clients reported significantly more time spent prior to Arraignment, while
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Shelby County test and control clients reported approximately equal pre-Arraign-
ment time, and Palm Beach County test clients reported significantly less pre-
Arraignment time than their control-group counterparts.

INSERT TABLES VI-19, VI-20

One might expect that more extensive public defender involvement prior to Arraign-
ment would lead to more cases being disposed of in lower court, and hence to a
reduced demand for PD services after Arraignment. This scenario may have been
achieved in Shelby County, where the more frequent pre-Arraignment meetings
(though not the total time spent in such meetings) may have contributed to the
fact that 13 out of 42 test cases (31.0%) were resolved at the lower court

level (as compared with only seven out of 38 control cases (18.4%)). As a
consequence of these early dispositions, both the average number of post-Arraign-
ment attorney-client meetings as well as the average time spent in those meet-
ings were substantially reduced. Thus, it appears that in Shelby County, the
more extensive pre-Arraignment PD involvement may have reduced the need for
subsequent, post-Arraignment meetings. In effect, the average Shelby County

test client may actually have received less rather than more public defender
services than did the average control client from this site--and this despite
clients' strong impressions to the contrary (as noted earlier in this section).

To a lesser extent, this same phenomenon may also have occurred in Passaic
County, where the average number of pre-Arraignment attorney-client meetings
reported by test clients was only marginally higher, but the average total
time reported by test clients was significantly higher. Again, perhaps as a
result of this increased early effort, the average number of post-Arraignment
meetings for experimental cases was approximately equal to that reported by
control clients, and the average amount of post-Arraignment time reported on
test cases was significantly less than that reported by control clients.

In contrast to the above, in Palm Beach County, the average number of reported

meetings reported for test cases was marginally higher than that reported for
control cases, and the average amount of time reported by test clients was
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Table VI-19:

Client-Reported Average Number of Meetings

with Public Defender Attorney

Pre-Arraignment
Post-Arraignment
Total

Pre-Arraignment
Post-Arraignment
Total

Pre-Arraignment
Post-Arraignment
Total

Passaic County

Test (n=28)
Mean  s.d.
2.68 2.11
5.18 7.14
7.86 8.23

Shelby County

Test (n=42)
Mean  s.d.
2.48 1.60
2.38 2.39
4.86 2.71

Palm Beach County

Test (n=30)
Mean  s.d.
1.77 1.81
7.07 8.39
8.83 8.89
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Control (n=21)
Mean s.d.
2.33 6.41
5.10 4,33
7.43 8.82

Control (n=38)

Mean s.d.
1.97 1.73
3.18 3.88
5.16 3.88

Control (n=31)

Mean s.d.
1.42 1.43
4.58 4,31
6.00 4.46



‘Table VI-20:;

Client-Reported Average Time Spent

with Public Defender Attorney

Pre-Arraignment
Post-Arraignment
Total

Pre-Arraignment
Post-Arraignment
Total

Pre-Arraignment
Post-Arraignment
Total

Passaic County

Test (n=26)
Mean s.d.

1.69 hrs. 1.85
3.04 hrs. 3.81
4.73 hrs. 4.38

Shelby County

Test (n=36)
Mean s.d.

1.19 hrs. .58
1.19 hrs. 1.17
2.39 hrs. 1.46

Palm Beach County

Test (n=25)
Mean s.d.

.96 hrs. 1.02
4.84 hrs. 8.09
5.80 hrs. 8.03
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Control (n=19)
Mean  s.d.
.58 hrs. .61

4.00 hrs. 7.47

4.58 hrs. 7.78

Control (n=36)
Mean  s.d.

1.13 hrs. 1.02

2.31 hrs.  3.82

3.44 hrs. 4.00

Control (n=29)
Yean  s.d.

1.45 hrs. 1.86

4.86 hrs. 5.54

6.31 hrs.  6.45



significantly less than that reported by their control-group counterparts.
Perhaps as a result, post-Arraignment attorney-client meetings were reported
substantially more frequently by test clients, although total post-Arraignment
time spent in such meetings was approximately equivalent to that reported by
control clients. It is interesting to note, however, that despite the statis-
tically significant difference in number of attorney-client meetings (as well
as the even more significant difference in terms of total meetings reported

per client) Palm Beach County test clients did not see themselves as having
received significantly more extensive services (as reported earlier in this
section). Thus, from the client's perspective, earlier--i.e., pre-Arraignment-
-services may well appear more significant and more worthwhile than later--
i.e, post-Arraignnment services. This may be especially true when--as was the
case in Shelby County--more frequent lower court dispositions are the net result.

Personal Treatment of Clients

In this section, we review our analysis of several interview items bearing
upon clients' perceptions of how their public defender attorneys regarded them
and treated them as individuals. The interview items which we will examine
here include:

Item # Variable # Question Response

11d(2) V73 Do you feel that (attorney) 1=Not at all
38(2) V155 was concerned about you 2=A Tlittle

V159 as an individual? 3=A lot
11d(3) V74 Do you feel that (attorney) 1=Not at all
38(3) V156 listened to what you 2=A little

V160 had to say? 3=A ot
16(5) Va9 Do you think that (attorney) 1=Listened

V109 listened to what you . 2=Did not Tisten

wanted to do or did not
listened to what you wanted

to do?
16(1) V95 Do you think that (attorney) 1=Believed
V105 believed what you told 2=Did not believe

(him/her) or did not believe
what you told (him/her)?
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Item # Variable # Question Response

9d(1) V44 At initial contact with 1=Yes
11c(1) V62 (the first person you met 2=No
from the PD's office (V44)) 9=Don't Know
(attorney prior to Arraignment
(V62)), did (he/she) talk
to you about family needs?
9d(2) V45 _ At initial contact with 1=Yes
11c(2) V63 (the first person you met 2=No
from the PD's office (V45)) 9=Don't Know

(attorney prior to Arraignment
(V63)), did (he/she) talk to
you about medical needs?

Table VI-21 shows the distribution of test and control subjects' responses to
the three interview items bearing on clients' perception of their attorneys'
concern for them as individuals. For each site, interviewees were asked: (1)
to recall their initial impressions of their pre-Arraignment attorney's concern;
(2) to report their retrospective impressions of their pre-Arraignment attorney's
concern; and (3) to rate their post-Arraignment attorney's level of concern.
There is a marked similarity in the pattern of responses across the three sites.
A11 three test groups reported initially perceiving more attorney concern than
did their control-group counterparts. For all three sites, this difference
between test and control subjects' impressions increased during the subsequent
pre-Arraignment attorney-client relationship. And for all three sites, test
subjects reported less concern about them as individuals by their subsequent,
upper-court attorneys than did control subjects.

This last observation is only statistically significant for Passaic County
clients. Moreover, this observation does not indicate that test clients uni-
versally perceived their post-Arraignment attorneys as being unconcerned, but
simply that control clients reported perceiving greater concern. For example,
in Palm Beach County, there was a marked tendency for test clients to report
that their attorney showed concern "a lot." However, this tendency was even
more pronounced for control clients. This merely suggests that control at-
torneys at this site were perceived as being particularly concerned about their
clients as individuals, and should not be interpreted as a negative reflection
on the Palm Beach attorneys handling test cases.

INSERT TABLE VI-21
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Table VI-21:
Clients' Perceptions of Attorneys' Concern for Them as Individuals

Passaic County

Not at all
A little
A lot

Mean Rank

“Standardijzed"

Significance level

Shelby County

Not at all
A little
A lot

Mean Rank

"Standardized"
Significance level

Palm Beach County

Not at all
A little
A lot

Mean Rank
"Standardized"
Significance level

Attorney Prior To Arraignment

Initial
Impression
Test Control
19 21
12 11
15 7
46,33 39.08
.5450 .4598
.0727
Test Control
15 20
18 13
18 13
52.24 45.41
.5386 .4681
.1029
Test Control
7 9
8 11
11 4
28.48 22.27
.5696 .4454
.0549
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Retrospective
Impression
Test Control
14 18
15 11
17 10
46.47 38.91
.5467 .4578
.0676
Test Control
14 26
20 14
18 15
59.13 49,15
.5526 .4593
.0386
Test Control
8 10
6 11
12 3
29.00 21.71
.5800 .4342
.0304

Attorney After

Arraignment
Test Control
13 4
4 5

10
19.56 26.37
.4454 .5993
.0307
Test Control
11 11
10 7
8 13
28.84 32.05
.4807 .5342
.2253
Test Control
10 9
10 12
17 22
38.97 41.81
.4871 .5226
2772



Table VI-22 shows the distribution of client responses from each site regarding
their attorneys' willingness to listen to what they (the clients) had to say.
At all three sites prior to Arraignment, more test attorneys than control
attorneys were seen as willing to listen (although the difference was signi-
ficant only in Passaic County). After Arraignment, control attorneys were
rated more highly than test attorneys.

INSERT TABLE VI-22

Table VI-23 shows the distribution of a similar variable, tapping clients'
perceptions of the extent to which their public defender attorneys listened to
what they (the clients) wanted to do. Prior to Arraignment, test attorneys in
Passaic and Shelby Counties were perceived as being more willing to listen

than were the control group attorneys in these sites; after Arraignment, this
pattern was reversed, with test attorneys being seen as less willing to listen
than were control attorneys. In Palm Beach County, there were no apparent
differences between test and control attorneys, neither before nor after Arraign-
ment. (Also, it is interesting to note that at both pre- and post-Arraignment,
both groups of attorneys--i.e., test and control--in Palm Beach County were
perceived as being more willing to listen to what their clients wanted to do
than were their counterparts at either of the remaining two test sites.)

INSERT TABLE VI-23

Next, we examine the extent to which clients perceived that their public defender
attorneys believed what they (the clients) said. Table VI-24 shows the distribu-
tion of test and control group responses regarding both their pre-Arraignment

and post-Arraignment attorneys. At all three sites, test clients were more
likely to perceive that they were believed prior to Arraignment than were control
clients. In contrast, again at all three sites, this pattern was completely
reversed after Arraignment. At two sites--Shelby and Palm Beach Counties--

test clients' perceptions of being believed declined slightly after Arraignment,
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Table VI-22:
Clients' Perceptions of Attorneys' Listening to What They Had to Say

Passaic County

Not at all
A little
A lot

Mean Rank

"Standardized”

Significance level

Shelby County

Not at all
A little
A lot

Mean Rank

"Standardized"

Significance level

Palm Beach County

Not at all
A little
A lot

Mean Rank
"Standardized"

Significance level

Attorney Prior to Arraignment

Initial
Impression
Test Control
12 15
11 10
22 12
45.04 37.19
.5493 .4535
.0562
Test Control
9 15
17 10
26 22
52.34 47.41
.5287 .4789
.1781
Test Control
7 5
7 7
13 11
25.28 25.76
.5056 .5152
.4497
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Retrospective
Impression
Test Control
11 11
14 13
21 10
43,38 36.60
.5423 .4575
.0850
Test Control
9 17
23 18
21 21
57.75 52.39
.5298 .4806
L1722
Test Control
8 2
8 16
12 4
26.21 24.59
.5242 .4918
.3357

Attorney After

Arraignment
Test Control
12 5
3 1
10 14
20.06 26.67
.4458 .5927
.0298
Test Control
10 10
9 5
10 16
28.53 32.34
.4755 .5390
.1829
Test Control
6 2
12 17
19 25
38.74 42.90
.4783 .5296
.1870



Table VI-23:

Clients' Perceptions of Attorney's Listening to

Passaic County

Listened
Did not listen

Significance Level

Shelby County

Listened
Did not listen

Significance Level

Palm Beach County

Listened
Did not listen

Signifiance Level

What They Wanted to Do

Attorney Prior to
Arraignment

Test Contro]l

(71.1%) 19 (63.3%)
(28.8%) 11 (36.7%)

.4904

Test Control

(76.0%) 30 (57.7%)
(24.0%) 22 (42.3%)

.0500

Test Control

(81.8%) 20 (83.3%)
(18.2%) 4 (16.7%)

.8964
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Attorney After
Arraignment
Test Control
15 (57.7%) 13 (76.5%)
11 (42.3%) 4 (23.5%)

.2018

Test Control
17 (58.6%) 22 (64.5%)
12 (41.4%) 9 (29.0%)

.6307

Test Control

p———e

28 (80.0%) 35 (79.5%)
7 (20.0%) 9 (20.5%)

. 9568



while in Passaic County the proportion who reported that they were believed
actually increased. However, the primary reason for the seemingly invidious
comparisons between experimental and control-group attorneys after Arraignment
is the substantial increase in the proportion of control clients who reported
that they were believed. Thus, in Passaic County, the figure jumped from 56.5%
to 76.5%; in Shelby County, from 53.1% to 67.7%; and in Palm Beach County,

from 54.5% to 80.0%.

INSERT TABLE VI-24

Finally, we review the extent to which clients were asked about family and
medical problems, at initial contact and at the first contact by a public
defender attorney. Tables VI-25 and VI-26 show the frequency with which test
and control clients were asked about these essentially personal problems at
each site. Despite the fact that attorneys are not trained to act in these
areas as a matter of course, what is most impressive here is that at all three
sites, test clients reported more frequently than did control clients that
during their first attorney contact there was some discussion of actual or
potential medical problems. While these differences are not large, nor are
they statistically significant, they are pervasive, suggesting that the
increased time allocated to early client contacts affords public defenders the
opportunity to show greater concern for their clients' personal needs.

INSERT TABLES VI-25, VI-26

Across the range of interview items examined in this section, a persistent
pattern does emerge, however. From the client's perspective, test clients
were treated with much more concern prior to Arraignment than were control
clients. Based upon these data, it appears that one of the net effects of the
ERDC experiment is improved relationships between pre-Arraignment attorneys
and their clients. However, after Arraignment, control subjects report more
favorable treatment by their attorneys than do test subjects. The continued
separation of test and control clients after Arraignment, coupled with the
significantly more positive regard with which post-Arraignment control-group
clients report that they were treated, may well function to confound the
subsequent analysis of both ultimate outcomes as well as client satisfaction.
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Table VI-24:

Clients' Perceptions of Whether Their Attorneys Believed Them

Passaic County

Believed
Did not believe

Significance Level

Shelby County

Believed
Did not belijeve

Significance Level

Palm Beach County

Believed
Did not belijeve

Significance Level

Attorney Prior to

Arraignment
Test Control
22 (62.9%) 13 (56.5%)
13 (37.1%) 10 (43.5%)
.6355
Test Control
36 (70.6%) 26 (53.1%)
15 (29.4%) 23 (46.9%)
.0732
Test Control
17 (73.9%) 12 (54.5%)
6 (26.1%) 10 (45.5%)
.1832

309

Attorney After

Arraignment
Test Control
17 (70.8%) 13 (76.5%)
7 (29.2%) 4 (23.5%)
.6907
Test Control
18 (60.0%) 21 (67.7%)
12 (40.0%) 10 (32.3%)
.5395
est Control
23 (63.9%) 32 (80.0%)
13 (36.1%) 8 (20.0%)
.1238



Table VI-25:

Client-Reported Initial Discussions of Family Problems

Passaic County

Yes
No

Significance Level

Shelby County

Yes
No

Significance Level

Palm Beach County

Yes
No

Significance Level

6
42

11
39

4
30

First Contact

Test
(12.5%)
(87.5%)

.7748

Test
(22.0%)
(78.0%)

2777

Test
(11.8%)
(88.2%)

.6586

Control

5 (10.6%)
42 (89.4%)

Control

15 (31.9%)
32 (68.1%)

Control

68 (15.4%)
33 (84.6%)
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First Attorney Contact

Test Control
6 (12.8%) 4 (9.3%)
41 (87.2%) 39 (90.7%)
.6005
Jest ~ Control
11 (22.0%) 7 (15.6%)
39 (78.0%) 38 (84.4%)
.4291
Jest  Control
3 (10.7%) 1 (4.3%)
25 (89.3%) 22 (95.6%)

.3884



Table VI-26:

Client-Reported Initial Discussions of Medical Problems

Passaic County

Yes
No

Significance Level

Shelby County

Yes
No

Significance Level

Palm Beach County

Yes
No

Significance Level

First Contact

Test Control
6 (12.5%) 5 (10.9%)
42 (87.5%) 41 (89.1%)
.8117
Test Control
8 (16.0%) 6 (12.8%)
42 (84.0%) 6 (12.8%)
.6573
Test Lontrol
4 (11.4%) 3 (7.7%)
31 (88.6%) 36 (92.3%)
.5965
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First Attorney Contact

Test Control
6 (12.8%) 2 (4.8%)
41 (87.2%) 40 (95.2%)
.1791
Test Control
8 (16.0%) 4 (10.8%)
42 (84.0%) 33 (89.2%)
.4819
Test Control

4 (14.3%) 1 (4.3%)
24 (85.7%) 22 (95.7%)

.2176



Client Perceptions of Attorney Allegijance

In this section, we examine several interview items which bear upon clients'
perceptions of whether their attorneys were on their (the clients') side.
Included in this analysis are the following:

Item #

18
19

28

16(10)

16(8)

16(9)

16(7)

16(2)

Variable #

Question

V132
V133
(V132))

V144

V104

V102

V112

V103
V113

V101
Vlll

V96
V106

Generally speaking, would you say
that (pre-Arraignment attorney
(V132)) (post-Arraignment attorney
(V133)) was on your side or on

the State's side?

In general, would you say
that Public Defenders are on
their client's side or on the
State's side?

Do you think that (pre-
Arraignment attorney (V104))
(post-Arraignment attorney (V114))
cared more about getting your case
over with quickly or about

getting justice for you?

Do you think that (pre-
Arraignment attorney (V102))
(post-Arraignment attorney (V112))
wanted you to be convicted?

Do you think that pre-

Arraignment attorney (V103))
(post-Arraignment attorney (V113))
wanted you to be punished?

Do you think that (pre-
Arraignment attorney (V101))
(post-Arraignment attorney
attorney (V111)) wanted to
to get the lightest sentence
for you?

Do you think that (pre-
arraignment attorney (V96))
(post-arraignment attorney
(V106)) fought hard for you?
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Response

1=Client's
2=State's
3=Middle

1=Client's
2=State's
3=Middle

1=0ver quickly
2=Justice

1=Convicted
2=Not convicted

1=Not punished
2=Punished

1=wanted Tlightest
sentence

2=Did not want
lightest sentence

1=Did not
fight hard
2=Fought hard



Table VI-27 shows the distribution of client responses to three items which
summarize their perceptions regarding their own public defender attorneys'
allegiance (both prior to and after Arraignment), and their impressions of
public defenders' allegiance in general. Curiously, while both test and control
clients tended (in varying degrees) to see their own attorneys as having been
on their side rather than on the state's side, their overall impressions were
stil1 that public defenders are on the state's side. In Passaic and Shelby
Counties, test clients reported generally less favorable views regarding their
pre-Arraignment attorneys than did control clients; however, the distinction
is only significant in Passaic County. In contrast, test clients in these two
counties responded more positively than did control clients regarding their
perceptions of their post-Arraignment attorneys' allegiance. In Palm Beach
County, this pattern is reversed, although neither comparison is statistically
significant. ‘

INSERT TABLE VI-27

The above observations for Passaic and Shelby Counties are somewhat puzzling

in that they run counter to the general direction of our findings across a
variety of client follow-up interviews. In almost every other context, we
observe a pervasive shift from attitudes favoring test pre-Arraignment attorneys
over control pre-Arraignment attorneys to attitudes favoring control post-
Arraignment attorneys over test post-Arraignment attorneys. In Tables VI-28
through VI-32, we further explore our interviewee's perceptions of their respec-
tive attorneys' motivations and allegiance. The variables examined here include
those tapping assessments of:

o Whether attorneys were perceived as wanting justice for their clients or
wanting to get their cases over quickly;

o Whether attorneys were perceived as wanting their clients to be convicted;

o Whether attorneys were perceived as wanting their clients to be punished;
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Table VI-27:

Clients' Perceptions of Public Defender Allegiance

Passaic County

Client's side
In the middle
State's side

Mean Rank

"Standardized"
Significance level

Shelby County

Client's side
In the middle
State's side

Mean Rank

"Standardized"
Significance Tlevel

Palm Beach County

Client's side
In the middle
State's side

Mean Rank
"Standardized"
Significance level

Attorney Prior To

Arraignment
Test Control
12 19
21 13
12 4
35.50 47.88
.4383 .5911
.0057
Test Control
22 24
26 19
4 2
46.29 52.13
L4772 .b374
.1261
Test Control
8 10

14
3 8
25.12 23.83
.5233 .4964
.3661
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Attorney After

Public Defenders

Arraignment
Test Control
11 5
11 10
3 2
22.58 19.91
.5376 .4740
.2222
Test Control
16 11
11 16
1 2
31.89 26,21
.5594 .4598
.0726
Test Control
8 11
21 20
7 8
37.22 38.72
.4963 .5163
.3759

in General
Test Control
16 13
9 6
23 22
45.96 43.86
.5164 .4818
.3890
Test Control
11 13
9 4
31 32
50.89 50.09
.5089 .5089
.4861
Test Control
10 10
11 17
13 15
38.85 38.21
.5112 .5028
.4969



e MWhether attorneys were perceived as wanting their clients to receive
only a light sentence; and

o Whether attorneys were perceived as fighting hard for their clients.

Across all five of these interview items, there were few significant differences
between the reports of test and control clients regarding their pre-Arraignment
attorneys. In Passaic and Palm Beach Counties, test clients were much more
likely than were control clients to view their pre-Arraignment attorneys as
wanting justice for them (the clients) rather than simply to clear the case.

On the remaining items, the patterns of test and control-group responses were
quite similar to one another, with a general tendency throughout to ascribe
favorable motivations to the attorneys for both groups.

Nor were there many statistically significant differences regarding post-Arraign-
ment attorneys. Control-group clients in Passaic County were much more 1likely
than were test clients to view their attorneys after Arraignment as not wanting
to see them punished, and also more frequently saw their post-Arraignment at-
torneys as fighting hard for them. Beyond these exceptions, there were remark-
ably few differences between test and control clients' perceptions.

However, across the 15 possible comparisons of clients' perspectives (five

items for each of three sites), the percentage of test clients giving favorable
responses regarding their post-Arraignment attorney was less in 12 instances
(80%) than the percentage responding favorably regarding their pre-Arraignment
attorney. At the same time, in 11 of the 15 comparisons (73.3%) the percentage
of control clients giving positive responses regarding post-Arraignment attorneys
was greater than the percentage rating their pre-Arraignment attorneys favorably.
This pattern of a shift toward lower ratings for test attorneys and higher

rates for control attorneys after Arraignment is much more consistent with our
general observations throughout this review of client perceptions, and contra-
dicts our interviewees' overall pattern of responses to the summary items
regarding allegiance discussed above.

INSERT TABLES VvI-28, VI-29, VI-30, VI-31, VI-32
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Table VI-28:

Clients' Perceptions of Whether Attorneys Wanted Justice

Passaic County

Wanted justice,
not speed

Wanted speed,
not justice

Significance level

Shelby County

Wanted justice,
not speed

Wanted speed,
not justice

Significance level

Palm Beach County

Wanted justice,
not speed

Wanted speed,
not justice

Significance level

21

30

or Quick Ending to Case

Attorney Prior to
Arraignment

Test Control

(50.0%) 8 (22.2%)

Test Control

(41.2%) 19 (34.5%)

(58.8%) 36 (65.5%)

.6148
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Attorney After
Arraignment

Test Control

10 (40.0%) 11 (55.0%)

15 (60.0%) 9 (45.0%)

Test Control

11 (36.7%) 11 (35.5%)
19 (63.3%) 20 (64.5%)

1.000



Table VI-29:

Clients' Perceptions of Whether Attorneys Wanted Them Convicted

Passaic County

Did not want
client convicted

Wanted client
convicted

Significance level

Shelby County

Did not want
client convicted

Wanted client
convicted

Significance level

Palm Beach County

Did not want
client convicted

Wanted client
convicted

Significance level

Attorney Prior to
Arraignment
Test Control
29 (76.3%) 22 (78.6%)

9 (23.7%) 6 (21.4%)

1.0000

Test Control

31 (67.4%) 32 (66.7%)

15 (32.6%) 16 (33.3%)

1.0000

Test Control

16 (76.2%) 16 (66.7%)

5 (23.8%) 8 (33.3%)

.7087
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Attorney After
Arraignment
Test Control
13 (72.2%) 13 (81.3%)

5 (27.8%) 3 (18.8%)

.8302

Test Control

17 (63.0%) 18 (64.3%)

10 (37.0%) 10 (35.7%)

1.0000

Test Control

21 (61.8%) 24 (66.7%)

13 (38.2%) 12 (33.3%)

.8585



Table VI-30:

Clients' Perceptions of Whether Attorneys Wanted Them Punished

Passaic County

Did not want
client punished

Wanted client
punished

Significance level

Shelby County

Did not want
client punished

Wanted client
punished

Significance level

Palm Beach County

Did not want
client punished

Wanted client
punished

Significance level

Attorney Prior to
Arraignment
Test Control
26 (65.0%) 19 (67.9%)

14 (35.0%) 9 (32.1%)

1.0000

Test Control
29 (64.4%) 23 (59.0%)
16 (35.6%) 16 (41.0%)

7721

Test Control
15 (75.0%) 17 (77.3%)
5 (25.0%) 5 (22.7%)

1.0000
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Attorney After
Arraignment
Test Control
9 (42.9%) 14 (77.8%)

12 (57.1%) 4 (22.2%)

.0596

Test Control
16 (61.5%) 16 (59.3%)
10 (38.5%) 11 (40.7%)

1.0000

Test Control
21 (63.6%) 27 (79.4%)
12 (36.4%) 7 (20.6%)

.2456



Table VI-31:

Clients' Perceptions of Whether Attorneys Wanted a Light Sentence

Passaic County

Wanted a
light sentence

Did not want a
light sentence

Significance level

Shelby County

Wanted a
light sentence

Did not want a
light sentence

Significance level

Palm Beach County

Wanted a
light sentence

Did not want a
light sentence

Significance level

Attorney Prior to
Arraignment

Test Control

33 (78.6%) 22 (88.0%)

9 (21.4%) 3 (12.0%)

5196
Test Control
33 (71.7%) 36 (72.0%)
13 (28.3%) 14 (28.0%)
1.0000
Test Control
19 (86.4%) 21 (87.5%)
3 (13.6%) 3 (12.5%)
1.0000
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17

6

22

8

30

7

Attorney After

Arraignment
Test  Control
(73.9%) 16 (88.9%)
(26.1%) 2 (11.1%)
.4215
Test  Control
(73.3%) 21 (67.7%)
(26.7%) 10 (32.3%)
.8431
Test Control
(81.1%) 34 (87.2%)
(18.9%) 5 (12.8%)
.6788



Table VI-32:

Clients' Perceptions of Attorneys' Effort in Their Case

Passaic County

Did fight hard

Did not fight
hard

Significance Tevel

Shelby County

Did fight hard

Did not fight
hard

Significance level

Palm Beach County

Did fight hard

Did not fight
hard

Significance level

18
24

31
21

15
10

Attorney Prior to

Arraignment
Test Control
(42.9%) 15 (41.7%)
(57.1%) 21 (58.3%)
1.0000
Test Control
(59.6%) 28 (52.8%)
(40.4%) 25 (47.2%)
.6143
Test Control
(60.0%) 14 (46.7%)
(40.0%) 10 (53.3%)
L4746
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Attorney After

Arraignment
Test Control
12 (48.0%) 14 (77.8%)
13 (52.0%) 4 (22.0%)
.0981
Test Control
15 (50.0%) 20 (66.7%)
15 (50.0%) 10 (33.3%)
.2949
Test Control
21 (60.0%) 27 (60.0%)
14 (40.0%) 18 (40.0%)

1.0000



Clients' Perceptions of Attorney Capabilities

In this section, we review clients' responses to jtems tapping the extent to
which they viewed their public defenders as competent and reliable sources of
legal advice. While our interest in this assessment in no way reflects a belief
that clients are equipped to judge professional competence, the fact remains
that they do, and that the impressions which they thereby form are as importannt
as their equally subjective impressions of other attorney characteristics--
e.g., honesty, personal concern, etc. Perceptions of attorney competence not
only contribute to overall client satisfaction, but also find their way into

the outside world, to become part of the "street lore" about public defenders.
It is scarcely an overstatement to suggest that this intangible body of
"knowledge" about public defenders as an institution contributes substantially
to the overwhelming preference of arrestees everywhere for private counsel.
Thus, to the extent that the ERDC Field Test enhances client perceptions of
public defenders' capabilities, it may also affect some lasting changes in the
way future arrestees view their own legal options. The included items in our
analyses of this variable include:

Item # Variable # Question Response
11d(4) V72 At that time (when you 1=Not at all
first met your attorney prior 2=A little
to arraignment) did you feel 3=A lot
that (he/she) was competent?
38(4) V157 Now, looking back at your 1=Not at all
viel case, and the services you 2=A little
received, do you feel that 3=A lot
(pre-Arraignment attorney (V157))
(post-Arraignment attorney (V161))
was competent?
16(6) V100 Do you think that (pre- 1=Did not
V110 Arraignment attorney (V100)) . 2=Did

(post-Arraignment attorney (V110)
did not give good advice or did
give good advice?

Table VI-33 shows the distribution of test and control clients' responses to
the three items asking for a direct assessment of their public defenders' level
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of competence. Clients' initial impressions generally favored test group at-
torneys in all three sites and, except for Shelby County (where the shift was
not substantial) this assessment continued to be reflected in their retrospec-
tive ratings of their pre-Arraignment attorneys. However, in all three sites,
there is a familiar shift between these assessments and their ratings of their
post-Arraignment public defenders, a shift toward more favorable evaluations
by control-group clients.

INSERT TABLE VI-33

Table VI-34, which shows clients' assessments of the quality of advice (not
specified in the interview instrument, but implied to be legal advice) given

by their attorneys, further confirms this shift in perceptions. At all three
sites, the ratings by test and control clients of their attorneys prior to
Arraignment favored the test attorneys (although not significantly). In con-
trast, test clients' ratings of their post-Arraignment attorneys were no better
than (and, in Shelby County, noticeably worse than) those of control clients.

INSERT TABLE VI-34

Clients' Trust in their Public Defenders

Table VI-35 summarizes clients' perceptions regarding whether or not their

public defender attorneys could be trusted. In Passaic and Shelby Counties,

test clients expressed greater trust than did control clients in their pre-
Arraignment attorneys, and less trust than control clients in their post-Arraign-
ment attorneys. In Palm Beach County, test clients continued to feel more

trust in their post-Arraignment attorneys than did control clients, although

even here, the significance level of this comparison is much Tess meaningful

than that for Palm Beach County pre-Arraignment attorneys (about one chance in
three vs. one chance in 57 of the observed difference occurring randomly).

INSERT TABLE VI-35

Table VI-36 shows clients' perceptions of whether their public defenders told
the truth. Here too, the same pattern emerges:
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Clients' Perceptions of Attorneys' Competence

Table VI-33:

Passaic County

Not at all
A Tittle
A lot

Mean Rank

"Standardized"

Significance level

Shelby County

Not at all
A Tittle
A lot

Mean Rank

"Standardized"
Significance level

Palm Beach County

Not at all
A little
A lot

Mean Rank
"Standardized"
Significance level

Attorney Prior to Arraignment

Initial
Impression
Test Control
9 11
8 8
24 15

~ 40.65 34.81
.5420 .4641
.1026
Test Control
8 12
10 7
34 29
52.31 48.54
5231 .4854
.2250
Test Control
5 5
4 6
17 13
26.65 24.25
.5330 .4850
.2531
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Retrospective
Impression
Test Control
8 10
8 7
26 17
40,81 35.65
.5370 L4691
.1283
Test Control
9 8
12 13
32 35
54.21 55.75
.4973 .5115
.3845
Test Control
6 7
4 6
18 9
27.93 22.41
.5586 .4482
.0708

Attorney After

Arraignment
Test Control
7 4
3 1
12 15
19.57 23.63
.4659 .5626
.1029
Test Control
7 5
7 7
15 18
28.52 31.43
L4834 .5327
.2335
Test Control
8 5
4 8
25 28
38.76 40.17
.4969 .5150
.3691



Passaic County

Gave you good
advice

Did not give you
good advice

Significance level

Shelby County

Gave you good
advice

Did not give you
good advice

Significance level

Palm Beach County

Gave you good
advice

Did not give you
good advice

Significance level

Table VI-34:

Clients' Assessments of Attorney Advice

Attorney Prior to

Arraignment
Test  Control
29 (76.3%) 16 (66.7%)
9 (23.7%) 8 (33.3%)
.5910
Test  Control
32 (69.6%) 31 (66.0%)
14 (30.4%) 16 (34.0%)
.8805
Test  Control
18 (75.0%) 16 (66.7%)
6 (25.0%) 8 (33.3%)

.7508
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Attorney After

Arraignment
Test  Control
12 (60.0%) 11 (61.1%)
8 (40.0%) 7 (38.9%)
1.0000
Test  Control
18 (62.1%) 23 (76.7%)
11 (37.9%) 7 (23.3%)
.3500
Test  Control
27 (75.0%) 27 (75.0%)
9 (25.0%) 9 (25.0%)

1.0000



Table VI-35:
Clients' Perceptions of Attorneys' Trustworthiness

Passaic County

Not at all
A little
A lot

Mean Rank
"Standardized"

Significance level

Shelby County

Not at all
A Tittle
A ot

Mean Rank

“Standardized"

Significance level

Palm Beach County

Not at all
A Tittle
A ot

Mean Rank
"Standardized"

Significance Tevel

Attorney Prior to Arraignment

Initial
Impression

Test Control

Retrospective
Impression

Test Control

18 16
14 13
12 9
42.07 40.84
.5130 .4980
.4019

Test Control

10 14
19 15
23 18
52.51 47.22
.5304 .4770
.1640

Test Control

14 14
15 12
17 10
43.61 38.81
.5318 L4733
.1682

Test Control

7 7
10 13
9 6
27.60 25.40
.5308 .4885
.2880
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13 17
19 24
21 15
58.70 51.50
.5385 L4725
.1029

Test Control

4 7
9 10
14 5
28.63 20.55
.5843 .4194
.0174

Attorney After
Arraignment

Test Control

10 4
6 4
11
19.33 25.37
.4495 .5900
.0464

Test Control

12 9
8 8
13
27.74 32.18
.4702 .5454
.1453

Test Control

8 9
7 12
22 22
41.84 39.35
.5230 .4919
.2979



In Passaic County, there were no significant differences (test vs.
control); but the magnitude of the observed difference increased (in
favor of control attorneys) after Arraignment;

In Shelby County, test group attorneys were favored (though not signi-
ficantly) prior to Arraignment, while after arraignment, control group
attorneys were strongly ?and significantly) favored;

In Palm Beach County, pre-Arraignment test attorneys were viewed as more
Tikely than their control-group counterparts to be truthful (the dif-
ference approaches statistical significance), while after Arraignment,
the difference (and the significance) decreased considerably. Here, the
pervasive shift toward more favorable perceptions of control attorneys
after Arraignment appears to be related to a general decline in test
clients' ratings of their attorneys' truthfulness rather than to any
consistent change in a control clients' ratings.

INSERT TABLE VI-36

Case Qutcomes

In this section, we consider our interviewees' perceptions of the outcomes of
their cases, and the extent to which they attribute these outcomes to their
public defender attorneys. Included in this analysis are the following items:

Item # Variable # Question Response
34 V150 A1l in all, do you feel you 1=Fairly

24b

25

20

were treated fairly or unfairly 2=Unfairly
in your case?

V138 Do you think this sentence 1=Too light
(for those convicted) is 2=Too heavy
too light, too heavy, or 3=About right
about right?

V139 Compared with someone like you 1=Same
convicted of the same crime 2=Lighter
as you were, would you say 3=Heavier

your sentence was about the same
as most people get, lighter than
most people get, or heavier

than most people get?

V134 Do you feel you got off 1=Lawyer
(for those with all charges 2=0ther
dismissed) because of the 9=Don't Know

the way your lawyer repre-
sented you or for some other
reason?
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Table VI-36:

Clients' Assessments of Attorneys' Truthfulness

Passaic County

Did tell the
truth

Did not tell the
truth

Significance level

Shelby County

Did tell the
truth

Did not tell the
truth

Significance level

Palm Beach County

Did tell the
truth

Did not tell the
truth

Significance level

Attorney Prior to
Arraignment

Test Control

29 (78.4%) 21 (84.0%)

8 (21.6%) 4 (16.0%)

.8243

Test Control

37 (77.1%) 34 (66.7%)

11 (22.9%) 17 (33.3%)

.3540

Test Control

21 (91.3%) 21 (70.0%)

2 (8.7%) 9 (30.0%)

.1202
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Attorney After
Arraignment
Test Control

14 (58.3%) 13 (72.2%)

10 (41.7%) 5 (27.8%)

.5457

Test Control

17 (56.7%) 25 (80.6%)

13 (43.3%) 6 (19.4%)

.0809

Test Control

30 (83.3%) 35 (79.5%)

6 (16.7%) 9 (20.5%)

.8855



Item # Variable # Question Response

25(a) V140 Which one of these do you think 3=Lawyer fought
was the most important hard (among
reason you got a light five possible
sentence? (For those giving reasons)
response=2 to V139)

25(b) V141 Which one of these do you 2=Lawyer didn't
think was the most important fight hard
reason you got a heavy (among six
sentence? (For those giving possible reasons)

response=3 to V139)

Table VI-37 shows the distribution of test and control clients' responses
regarding whether or not they were treated fairly. While there were no signi-
ficant differences between test and control responses, it is interesting to
note that 74 out of 120 test clients (61.7%) and 80 out of 140 control clients
(57.1%) believed that they had, in fact, been treated fairly.

INSERT TABLE VI-37

Table VI-38 shows convicted interviewees' responses regarding the severity of
their own sentence. While there was a widespread tendency to rate sentences

as "too heavy" by clients in both test and control groups, this tendency was
most pronounced among test clients (as opposed to control clients) from Passaic
and Shelby Counties. In contrast, when asked to compare their sentence with
others convicted of similar crimes, only 38.7% of test clients and only 33.3%
of control clients believed that their sentence was heavier, while almost as
many (31.5% of test and 31.4% of control) believed that their sentence was

lighter than most.
INSERT TABLE VI-38
Table VI-39 shows the extent to which clients attributed case outcomes to their

lawyer's efforts. The consistency with which both test and control clients
from all three sites failed to attribute outcomes to their attorneys is remark-
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Clients' Perceptions of Fair Treatment

Table VI-37:

Passaic County
Test Control

Fair 23 24
(45.1%) (49.0%)

Unfair 28 25
(54.9%) (51.0%)

Significance

leve) .8506

Shelby County
Test Control

27 30
(51.9%) (63.8%)
25 17

(48.1%) (36.2%)

. 3205
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Palm Beach County
Test Control

24 26
(64.9)% (59.1%)
13 18

(35.1%) (40.9%)

.7618



Table VI-38:
Clients' Perceptions of Severity of Sentence

Severity Relative

Severity of Sentence to Others

Passaic County

Test Control

Test Control

Too heavy 24 17 Heavier 15 9
About right 10 14 The same 9 12
Too light 1 1 Lighter 11 6
Mean rank 31.59 36.64 31.33  31.72
"Standardized" L4714 .5468 .5053  .5116
Significance level .1065 .4639
Shelby County

Test Control Test Control
Too heavy 28 16 Heavier 20 14
About right 22 28 The same 15 15
Too light 0 1 Lighter 12 14
Mean rank 43.18 53.36 43.03  48.20
“Standardized" .4545 5617 .4781  .5355
Significance level .0194 .1596
Palm Beach County ,

Test Control Test Control
Too heavy 11 18 Heavier 8 12
About right 15 20 The same 9 10
Too light 2 1 Lighter 12 13
Mean rank 35.79 32.72 33.72 31.49
“Standardized" .5342  .4883 .5269  .4920
Significance Tlevel .2354 .3053
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able. Given this near unanimity, there were no statistically significant dif-
ferences between test and control clients at any of the three sites.

INSERT TABLE VI-39

In summary, both test and contral clients were prone to view their treatment
as fair. Of those convicted, while most thought that their sentences were too
heavy, clients were divided almost equally in their assessments of these
sentences in comparison with those received by others. Finally, almost all
clients attributed case outcomes to factors other than their attorneys. A1l
of the above applies equally to both test and control clients.

Cljents' Overall Satisfaction

Finally, we review in this section three interview items which summarize experi-
mental and control clients' satisfaction with their public defender attorneys.
These items are:

Item # Variable # Question Response

29 V145 If you ever got in trouble 1=No

30 again and could choose any 2=Yes
lawyer, would you choose 9=Don't Know

(attorney prior to Arraignment
(V145)) (attorney after Arraignment

(V1i46))?

26a V142 If you could choose any 1=Public Defender
kind of lawyer regardless
of cost, would you choose... 2=Private attorney

Table VI-40 shows the distributions of test and control clients' responses to
these three items for each test site. In general, the pattern of these responses
is similar to that found throughout our analyses of client perceptions. In

all three counties, test clients expressed a greater willingness to choose

their pre-Arraignment attorney than did control clients (although this compari-
son is only marginally significant in Passaic and Palm Beach Counties and not

at all significant in Shelby County). Nonetheless, it must be noted that in
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Table VI-39:
Client Attribution of Outcomes to Attorneys

Reason Client Reason Client Got Reason Client Got
Got Off Light Sentence Heavy Sentence
Passaic County
Test Control Test Control Test Control
Attorney 1 2 4 0 2 1
Responsible  (8.3%) (16.7%) (7.5%) (0.0%) (3.8%) (2.0%)
Other 11 10 49 51 51 49
(91.7%) (83.3%) (92.5%) (100.0%) (96.2%) (98.0%)
Significance
level 1.0000 .1360 1.0000
Shelby County
Test Control Test Control Test Control
Attorney 0 1 4 2 7 6
Responsible (50.0%) (7.4%)  (3.4%) (13.0%) (10.2%)
Other 0 1 50 57 47 53
(50.0%) (92.6%) (96.6%) (87.0%) (89.8%)
Significance'
level NMF .5951 .8652

Palm Beach County

Test Control Test Control Test Control
Attorney 0 1 4 5 2 4
Responsible  (60.0%) (25.0%) (11.1%) (10.9%) (5.4%) (8.7%)
Other 5 3 32 41 35 42
(100.0%) (75.0%) (88.9%) (89.1%) (94.6%) (91.3%)
Significance
level NMF 1.0000 .8816
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all three counties, the majority of both test and control clients indicated
that they still would opt for a different attorney.

In contrast, test clients'in both Passaic annd Shelby Counties were less willing
to choose their post-Arraignment attorneys again than were control clients at
these sites. In Palm Beach County, although the test group remained more
favorable toward their attorneys post-Arraignment than did control clients,

the difference is much less pronounced than that found with regard to their
pre-Arraignment attorneys. In all three counties, this shift in attitudes
appears to be associated with improved ratings for post-Arraignment control
attorneys as much if not more than it is related to any decline in ratings for
post-Arraignment test attorneys.

The third set of crosstabulations in Table VI-40 shows that regardless of their
experiences during the Field Test (i.e., independently of their assignment to
test or control conditions) clients at all three sites overwhelmingly indicated
a desire for private counsel should they "get into trouble again.” Thus, while
nearly half of all clients said they would 1ike the same attorney even if they
could choose any attorney, roughly 80% said that they would prefer private to
public defense. The implication, then, is that at least some of their nega-
tivism toward public defenders in general was not caused by correspondingly
negative perceptions of their own public defender attorneys, but rather by a
combination of other factors, perhaps including:

¢ A belief that if one has to pay for representation it must be better;
¢ A desire to be in the position of being able to pay for services;

e A lack of experience with private attorneys; and, possibly

An insightful perception of the practical constraints placed upon public
defender attorneys in providing legal representation.

INSERT TABLE VI-40
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Clients' Choice of Attorney

Table VI-40:

Choose Pre-
Arraignment
Attorney Again

Passaic County

Test Control

Yes 22 11
(47.8%) (28.2%)

No 24 28
(52.2%) (71.8%)

Significance

level .1039

Shelby County

Test Control

Yes 24 22
(45.3%) (43.1%)

No 29 29
(54.7%) (56.9%)

Significance

Tevel .9818

Palm Beach County

Test Control

Yes 10 4
(43.5%) (16.7%)

No 13 20
(56.5%) (83.3%)

Significance

level .0910

Choose Post-
Arraignment
Attorney Again

Test Control

Yes 9 8
(39.1%) (57.1%)

No 14 6
(60.9%) (42.9%)

L4677

Test Control

Yes 12 18
(42.9%) (62.1%)

No 16 11
(57.1%) (37.9%)

.2353

Test Control

Yes 19 18
(59.4%) (41.9%)

No 13 25
(40.6%) (58.1%)

.2051
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Choose Public
Defender or
Private Attorney

Test Control

PD 10 9
(20.4%) (18.8%)

Put. 39 39
Atty  (79.6%) (81.3%)

1.0000

Test Control

PD 8 8
(16.3%) (17.0%)

Pvt. 41 39
Atty (83.7%) (83.0%)

1.0000

Test Control

PD 5 6
(15.6%) (14.0%)

Pvt. 27 37
Atty  (84.4%) (86.0%)

1.0000



Summar

The relative importance of all of these aspects of the attorney-client relation-
ship--that is, their relative importance from the client's perspective--is
perhaps best understood by examining the correlations between clients' expressed
satisfaction and their responses to various other interview items. 1In Tables
VI-41 and VI-42, we show (for pre-Arraignment and post-Arraignment attorneys
respectively) the Spearman rank-order correlation coefficients between each of
the items discussed above and clients' eventual satisfaction, as measured by
whether they would choose the same attorney again. The pattern suggested by
these correlation coefficients is remarkable. It is readily apparent that
clients' subjective impressions of their attorney-client relationships (e.q.,
concern, trust, etc.) carry far more weight in determining ultimate satisfac-
tion than does their recollection of objective aspects of public defender service
delivery (e.g., quantity of service, early representation, etc.).

While there is a great deal of similarity between the correlational patterns
shown in Tables VI-41 and VI-42, there are also several significant shifts
between the factors which appear to shape clients' satisfaction with their
pre-Arraignment attorneys and those which are most important in determining
satisfaction with post-Arraignment attorneys. In particular, fairness, the
client's perception that his attorney is on his side, the client's perception
of whether the attorney wanted him (the client) to be "punished" and to receive
a heavy sentence, and the client's perception of the attorney's truthfulness
and competence all increase substantially in importance. At the same time,
there are slight decreases in the more interpersonal items tapping concern and
willingness to listen. In summary, it is reasonable to conclude that clients’
satisfaction with their pre-Arraignment attorneys is largely a function of
"affective" aspects of the attorney-client relationship. In contrast, their
satisfaction with their post-Arraignment attorneys, while similarly conditioned,
is at least slightly more related to clients' favorable perceptions of their
attorney's allegiance and competence and of the fairness of their overall treat-
ment.

INSERT TABLES VI-41, VI-42, VI-43
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Table VI-41

Item Correlations with Clients' Satisfaction

with Pre-Arraignment Attorney

Item: (Client perception)

Attorney cared about client as an individual
Attorney trustworthy

Attorney listened to what client had to say
Attorney competent

Attorney fought hard

Attorney gave good advice

Attorney believed client

Attorney listened to what client wanted to do
Attorney truthful

Attorney wanted light sentence

Attorney wanted justice rather than speed

Attorney did not want conviction

Attorney on client's side

Attorney did not want client punished

Client treated fairly

Total time in meetings with attorney

Total number of meetings with attorney

Attorney responsible for dismissal

Discussed medical problems, 1lst contact by attorney
Received more PD services than other clients
Received earlier PD services than other clients
Time to lst contact by PD office

Time to 1st contact by attorney

Discussed medical problem, lst contact by PD office
Discussed family problems, lst contact by attorney
Discussed family problems, 1lst contact by PD office
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Coefficient

.7166
.7076
.6234
.5419
.5027
.4980
.4600
.4451
.4115
.4028
.3947
.3924
.3722
.2804
.2741
.2587
.2552
.2310
.1944
.1936
.1758
.1691
.1307
.1019
.0956
.0085



Table 1V-42
Item Correlations with Clients' Satisfaction

with Post-Arraignment Attorney

Item: (Client perception) Coefficient
Attorney trustworthy .7404
Attorney cared about client as an individual .6804
Attorney competent .6545
Attorney on client's side .6267
Attorney listened to what client had to say .6154
Client treated fairly .5743
Attorney fought hard .5550
Attorney truthful .5393
Attorney gave good advice .5296
Attorney listened to what client wanted to do .5141
Attorney wanted light sentence .4951
Attorney believed client .4694
Attorney wanted justice rather than speed .4432
Attorney did not want client punished .4224
Sentence too light vs. too heavy .4153
Attorney did not want conviction .3463
Attorney responsible for heavy sentence .2810
Received more PD services than other clients .2749
Sentence lighter than other defendants .2696
Table IV-43

Rank-Order of Items Common
to Pre- and Post-Arraignment Attorneys
(by Correlation with Client Satisfaction)

Item: (Client perception) Rank
Pre Post

Attorney cared about client as an individual 1 2
Attorney trustworthy 2 1
Attorney listened to what client had to say 3 5
Attorney competent 4 3
Attorney fought hard 5 7
Attorney gave good advice 6 9
Attorney believed client 7 11
Attorney listened to what client wanted to do 8 10
Attorney truthful 9 8
Attorney wanted 1ight sentence 10 12
Attorney wanted justice rather than speed 11 13
Attorney did not wannt conviction 12 15
Attorney on client's side 13 14
Attorney did not want client punished 14 14
Client treated fairly 15 6
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The correlation coefficijents shown in Tables IV-41 and VI-42 can also provide
some useful insights regarding clients' willingness to choose their public
defender attorneys should they get into trouble again. For example, while
test clients in both Passaic and Palm Beach Counties were generally more
inclined to choose their pre-Arraignment attorneys than were control clients
in these sites (significance levels = .1039 and .0910 respectively), there was
no difference between test and control clients in Shelby County. At least in
part, this might be explained by examining the results of experimental-vs.-
control comparisons for those variables found to correlate highly with this
measure of satisfaction. Shelby County's performance on experimental-vs.-
control comparisons is similar to that found in the other two sites for the
first three (i.e., the most "important”) items. However, on the fourth item--
attorney competence--Shelby County's pre-Arraignment test attorneys were per-
ceived less favorably by their clients than were pre-Arraignment control
attorneys at this site. This is in contrast with similar comparisons for
Passaic and Palm Beach Counties, where the competence of pre-Arraignment test
attorneys was generally rated more favorably than that of their control group
counterparts. Since perceived attorney competence is relatively highly cor-
related with ultimate satisfaction, it seems likely that Shelby County test
clients' reluctance to choose their pre-Arraignment attorneys again is related
to a negative assessment of their attorneys' competence.

Along these same lines, we might also "explain" why only Palm Beach County's
test clients were more likely than their control group counterparts to choose
their post-Arraignment attorneys again. Here, we note that Palm Beach County
test attorneys fared better than test attorneys at eijther of the two sites in
terms of test-vs.-control caomparisons for each of the three items most highly
related to satisfaction with post-Arraignment attorneys. Thus, the greater
tendency of Palm Beach test clients to favorably assess their attorneys' trust-
worthiness, concern for clients as individuals, and competence may have much

to do with these clients' subsequent greater willingness to choose the same
attorneys again.
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Finally, we have mentioned throughout this section a pervasive shift at all
three sites from pre-Arraignment comparisons generally favoring test attorneys
to post-Arraignment comparisons that are generally more favorable to control
attorneys. This shift is especially noteworthy because it is consistent in
several ways with the expectations underlying the ERDC Field Test. First, we
note that the earlier and more extensive services envisioned by the ERDC model
were expected to, and did in fact result in a greater number of lower court
dispositions. (See Chapter V for a detailed examination of this hypothesized
outcome.) As a consequence, the kinds of test cases (and, one might also expect,
the kinds of test clients) not disposed of at the lower court level would be
rather different from the control cases that went to upper court. In effecat,
ERDC services result in the early elimination of less serious cases (cases
involving less serious arrest charges, clients with less extensive prior
records, etc.). Thus, while the pre-Arraignment test and control samples were
initially comparable, the subsets of these samples which remained in the system
long enough to have any contact with a post-Arraignment attorney were quite
different. For example, clients with extensive prior records might be over-
represented in the control sub-sample relative to the test sub-sample. It

seems reasonable to expect that clients with extensive records, or those accused
of more serious crimes, might be more inclined to perceive their public defenders
negatively. Therefore, the shift in attitudes from pre-Arraignment to post-
Arraignment may partly be caused by the bias in the sample of cases arraigned

in upper court.

Second, the shift to more favorable ratings for control attorneys might also

be anticipated on psychological grounds. Specifically, control clients might
tend to give especially high ratings to their post-Arraignment attorneys simply
because of the contrast between the pre- and post-Arraignment services which
they receive. Prior to their Arraignment, control clients receive relatively
few P.D. services; whereas after Arraignment, they receive many more. This
potentially strong contrast in favor of their post-Arraignment attorneys should
be expected to result in client perceptions which tend to overstate the virtues
of their post-Arraignment attorneys.
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Finally, it is also reasonable to hypothesize that at least some of this shift
is justified by objective reality. It may well be the case that post-Arraign-
ment attorneys for control clients feel a greater sense of urgency and/or ap-
proach their cases with greater zeal and enthusiasm simply because these clients
have not yet received substantial legal services. Moreover, more work must
done to prepare control cases after Arraignment than is necessary for test
cases (tet cases often have been well prepared by the pre-Arraignment test
attorneys). Thus, control clients may actually have more opportunity to see
their post-Arraignment attorneys "in action" than do experimental clients, a
factor which Casper (see above) found to be critical in determining client
satisfaction.

A11 the above suggests that the observed shift toward higher ratings for post-
Arraignment control attorneys is a reasonable expectation which might have
been hypothesized prior to the ERDC Field Test. Taken together with the
generally higher ratings for pre-Arraignment test attorneys, this phenomenon
provides further, indirect confirmation of the efficacy of the ERDC model in
terms of enhancing clients' satisfaction with their attorneys and with their
attorney-client relationships.

CONCLUSIONS

The designers of the ERDC Field Test anticipated that early intervention by
public defenders of felony cases would improve attorney-client relationships.
In general terms, this conclusion is supported by some data at each test site.
However, our findings concerning the impact of the Field Test on attorneys'
and clients' attitudes about their relationship are far from consistent.

As noted earlier in this chapter, the ERDC Field Test had few if any effects

upon attorneys' trust of their clients, their belief in their clients' innocence,
their beliefs regarding how their clients percejved them, the number of clients
whom they (the attorneys) liked, or the number of clients who attorneys believed
liked them. However, attorneys at all three sites did report that the ERDC

model improved their ability to control their clients, and most attorneys also
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reported after the Field Test that they viewed rapport with their clients as
being a more important aspect of their job than they had prior to the Field
Test. In effect, attorneys saw ERDC as an opportunity to improve their rela-
tionships with their clients; they came to view this as an important part of
their job; but their feelings, beliefs, and expectations about their clients
remained unchanged.

From the client's perspective, ERDC appears to have had a substantial impact

on the attorney-client relationship. While not all of the comparisons between
test and control clients' perceptions were statistically significant, most

test clients rated most aspects of their relationship with their pre-Arraign-
ment attorneys more highly than did most of their control-group counterparts.
Nonetheless, test clients were only marginally more likely than control clients
to choose the same attorney again. Moreover, for the most part, the factors
which appear to have the greatest impact on clients' satisfaction with their
pre-Arraignment attorneys are the more subjective, interpersonal aspects of

the attorney-client relationship rather than the more objective characteristics
of the services they received. Thus, despite some variation between sites,

the data support the conclusion that felony defendants' overall satisfaction
with public defense is more sensitive to what we have called "affective" aspects
of the attorney-client relationship than it is to the "instrumental” aspects

of this relationship.

Therefore, it is likely that an early representation intervention can break
the cycle of mutual mistrust between felony defendants and their public
defenders, if such representation also reduces attorney mistrust of their
clients. However, the data from attorney interviews do not indicate that such
a change has taken place. On the contrary, the most significant changes in
attorney attitudes resulting from participation in the early representation
intervention take place along the "instrumental" dimension. There is a lack
of congruence between the attitudinal shifts we have identified for clients
and attorneys, as a consequence of the Field Test. Apparently, early interven-
tion by defense counsel does improve the attorney-client relationship on both
sides, although unfortunately not in a mutually reinforcing manner.
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VII. IMPACT ON THE CRIMINAL JUSTICE SYSTEM

In this chapter we review the available data pertaining to the impact of the
ERDC Field Test on the criminal justice systems in the three grantee sites.
We examine this impact from three rather divergent perspectives. First, we
report on the perceptions of key actors throughout the criminal justice
systems of each grantee site. Second, we review some of the findings
presented earlier in Chapter V and assess their implications for system
impact--both actual and potential. Finally, we disucss the extent to which
each of the three counties has institutionalized various aspects of the ERDC
model.

ASSESSMENT OF IMPACTS BASED ON KEY ACTOR INTERVIEWS

Interview data offer an important vantage from which to assess the effects of
the Field Test. During final round interviews with public defender staff and
Tocal key criminal justice actors, respondents were asked several questions

designed to elicit their impressions regarding the impacts of the Field Test.

Attorneys at each site were asked to describe the most important effect of the
Field Test on their office. In Shelby County, two of the three lower court
test attorneys and four of the eleven felony attorneys interviewed cited the
importance of and need for continued early investigation. In addition, several
mentioned that the individualized case handling and quality representation
available in lower court during the test period led to better client interac-
tions and quicker case dispositions.

Felony test attorneys in Passaic County reported that, as a consequence of the
Field Test, cases of limited consequence were screened out and those cases
which arrived in upper court could be afforded better representation and were
easier to control. Felony control attorneys perceived the Field Test as
reducing the caseloads of feiony test attorneys.

342



In Palm Beach County, both test and control attorneys said that the most
jmportant consequence of the Field Test for the ofice was the improved
attorney-client relations occasioned by the early contact and representational
activities. Additionally, several test attorneys mentioned that, as a result
of the Field Test, clients' perceptions of the office improved and that they
(i.e., the public defenders) felt more like private attorneys.

Staff at all three of the sites also were asked to evaluate how successful the
Field Test was in improving the efficiency and effectiveness of the criminal
justice process in their jurisdiction. At each site, nearly half of the
respondents reported either not knowing what effects the test had or that the
effects on the criminal justice process were “"neutral." Among those attorneys
who perceived effects, the overwhelming majority rated the Field Test as
successful in this regard.

Finally, attorneys were asked to describe what they thought was the most
important result of the ERDC Field Test in their jurisdiction. Passaic County
attorneys cited better client rapport and earlier case dispositions as the
major effects of the Field Test in their jurisdiction. 1In Shelby County,
lower and upper court attorneys cited four main system benefits:

e earlier and better pretrial release decisions;
e more cases disposed of in lower court;

o generally shorter case processing time in both lower and upper court;
and

o the advantages of early investigation to better representation of
clients and earlier case dispostion.
Attorneys in Palm Beach County reported that the main results of the Field
Test were that it improved pretrial release decisionmaking and that more cases
were resolved earlier. One attorney also indicated that participation in the
Field Test elevated the status of the office in the eyes of both clients and
other criminal justice agencies.

The impressions of key actors in criminal justice agencies at each site also

were obtained. During the final interview round these respondents were asked
if the Field Test had any effect on the operations and procedures of their
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agency and if it caused any changes in the criminal justice process. In all
three sites, the majority reported that the Field Test did not affect the
criminal justice process in general but did have some effect in terms of their
particular agency.

For example, three Passaic County lower court judges reported that the test

had positive effects on their courtrooms. They cited the client rapport
established by early PD contact and the enhanced bail setting process as major
benefits. As one said, "My courtroom is calmer, less uncontrollable. Clients
listen to their PD and don't just speak out." Prosecutors at the site expressed
mixed reactions. Several felt that they experienced no changes (as a result

of the Field Test), although one reported that it slowed down case processing
activities. Other proseuctors, however, suggested that the Field Test helped
screen out "junk" cases and made case processing faster.

In Shelby County, several prosecutors reported that the test helped them to
move cases faster. Judges interviewed also cited quicker movement of cases as
a benefit, and one suggested that the individualized case assignment approach
employed during the test period was the key to improved client and attorney
attitudes. Two staff members of PTS reported that the screening function
performed by their agency under the Field Test created some problems. However,
another PTS staff member stated that presence of the test attorneys at bail
setting relieved PTS staff of dealing with some of the legal issues involved

in determining pretrial release. According to this respondent, PTS staff were
happy to relenquish this aspect of their role in the bail determination process.

In Palm Beach County, the key actors interviewed reported very few effects,
either positive or negative, on their agencies as a result of the Field Test.
One judge indicated that the presence of the test attorneys improved the bail
setting process at First Appearance and a representative of TASC, a local
diversion agency, reported improved relations with the Public Defender's Office
and fewer problems with clients as a result of the earlier and more extensive
attorney-client contact.
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ASSESSMENT OF IMPACTS BASED ON CASE PROCESSING DATA

Impact on Public Defender Resources

Table VII-1 provides comparisons between the amount of public defender attorney
time recorded for test and control clients in Passaic and Shelby Counties. In
Passaic County, the average test case required 40.5 minutes of lower court
attorney time and--for those cases going to upper court--337.9 minutes
(approximately 5.6 hours) of upper court attorney time. Control cases required
an average of only 24.1 minutes of lower court attorney time and--for cases
transferred to upper court--228.0 minutes (3.8 hours) of upper court attorney
time. However, as was shown in Figure V-1 (p. 189), 74.2% of all Passaic
County test cases were resolved in lower court, compared with 67.4% of control
cases. Thus, the average total attorey time required for test cases was 127.7
minutes per case (40.5 x .742 + (40.5 + 337.9) x .258). The average total

time required for control cases was 98.4 minutes per case (24.1 x .674 (24.1 +
228.0) x .326), a total of 29.3 minutes per case less than the average test
case.

INSERT TABLE VII-1

As we noted in Chapter V, Passaic County's upper court attorneys were more
likely to take test cases than control cases to trial. At least some of the
disparity in total attorney time required is an artifact of this increased
propensity to try test cases. When we confine our analysis to cases not going
to trial, the net cost of ERDC services in Passaic County is reduced to 25.6
minutes per case (82.1 minutes of attorney time per test case vs. 56.5 minutes
per control case).

The average Shelby County test case required 102.2 minutes of lower court
attorney time and--for cases going to upper court--257.5 minutes (approximately
4.3 hours) of upper court attorney time. Control cases required an average of
77.7 minutes of attorney time in lower court, and 285.1 minutes (approximately
4.8 hours) of attorney time in upper court. However, only 28.2% of all test
cases went to upper court, compared with 45.6% of all control cases. Thus,
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TABLE VII-1
Average Public Defender Attorney Time Required Per Case

l.ower Court Upper Court
A1l U.C.
Cases No Trial Trial
Passaic County
Test Cases 40.5 min. 337.9 min. 201.7 min 1213.6 min.
(n=373) (n=104) (n=90) (n=14)
Control Cases 24.1 min. 228.0 min. 123.4 min 1,141.4 min.
(n=333) (n=107) (n=96) (n=11)
Shelby County
Test Cases 102.2 min. 257.5 min. 257.5 min. Not
(n=548) (n=196) (n=196) Recorded
Control Cases 77.7 min, 285.1 min. 283.3 min. 622.5 min.
(n=715) (n=375) (n=373) (n=2)
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the average total attorney time required for test cases was 174.8 minutes
(102.2 x 71.8 + (102.2 + 257.5) x .282) compared with an average for control
cases of 207.7 minutes (77.7 x .544 + (77.7 + 285.1) x .456) of attorney time.
In contrast with Passaic County, this amounts to an apparent net savings of
32.9 minutes of public defender attorney time per case. However, further
adjustment must be made to compensate for the missing data for the two test
cases going to trial. When the analysis is confined to cases not going to
trial, the net savings is slightly reduced, to 32.1 minutes (174.8 minutes of
attorney time per test case vs. 206.9 minutes per control case).

Table VII-2 shows comparable data for public defender investigator/interviewer
time in Passaic County. '(Upper court investigator/interviewer time was not
systematically recorded in Shelby County.) The average test case required a
total of 32.6 minutes of investigator/interviewer time (25.5 x .742 + (25.5 +
27.6) x .258) as compared with 39.0 minutes for the average control case (31.7
x 67.4 + (31.7 + 22.4) x 32.6). After adjusting for the greater frequency of
test case trials in upper court, the mean savings per case is increased to an
average of 8.1 minutes per case (29.5 minutes per test case vs. 37.6 minutes
per control case).

INSERT TABLE VII-2

A major problem in interpreting all of the above findings is that attribution
of upper court public defender staff time requirements to lower court ERDC
service delivery is dubious at best. The picture is particularly clouded in
Passaic County where those test and control cases transferred to upper court
were assigned to separate units. The effects of ERDC services are potentially
confounded with subsequent differences in the capabilities and enthusiasm of
upper court attorneys and, even more seriously, with differences in caseloads.
Thus, Passaic County assigned upper court test cases to a group consisting of
five attorneys, while upper court control cases were assigned to a total of
four attorneys. Since, among all cases transferred to upper court, control
cases outnumbered test cases by almost 25% (141 to 113), the apparent differ-
ences in attorney time required (favoring control cases by more than 25 minutes
per case) may have resulted from the additional staff time available for test
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TABLE VII-2

Average Public Defender Investigator/Interviewer
Time Required Per Case

Lower Court Upper Court
A1l U.C.
Cases No Trial Trial
Passaic County — R
Test Cases 25.5 min. 27.6 min. 15.6 min. 110.8 min
(n=373) (n=103)" (n=90) (n=13)
Control Cases 31.7 min. 22.4 min. 18.1 min. 60.0 min.
(n=334) (n=107) (n=96) (n=11)
Shelby County
Test Cases 41.0 min Not Not Not
(n=553) Recorded Recorded Recorded
Control Cases 10.2 min, Not Not Not
(n=714) Recorded Recorded Recorded
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cases rather from any real effect of ERDC services. In contrast, test and
control cases were handled by all upper court attorneys in Shelby County, so
that this potential for confounding was effectively eliminated.

Impact on Pretrial Detention

Another impact of the ERDC service model was in terms of defendants' time in
jail prior to case disposition. Table VII-3 shows the mean time in detention,
prior to either making bail or final disposition, for test and control subjects
(excluding cases involving attorney withdrawals) at each of the three sites.
The differences in means range from 1.2 days in Palm Beach County to 20.4 days
in Shelby County. As a percentage of control subjects' jail time, these
differences translate into reductions of 16.4%, 38.7%, and 4.8% for Passaic,
Shelby, and Palm Beach Counties respectively.

INSERT TABLE VII-3

Interpretation of these reductions in jail time must be tempered by two obser-
vations made earlier (Chapter IV). First, control clients in Shelby were less
Tikely than test clients to have prior arrest and conviction records. Thus,

they might be expected to win pretrial release more frequently; and, accordingly,
the 38.7% reduction shown for Shelby County may somewhat overstate real program
impact. On the other hand, the more modest reductions shown for Passaic and
Palm Beach Counties may in fact represent understatements of the potential
effects of ERDC services. Since both of these were faced with extremely over-
crowded jail conditions, it is reasonable to presume that even control clients
obtained pretrial release more often than might otherwise have been the case.

Despite these caveats, it is nonetheless informative to consider the magnitude
of savings which were potentially available in each grantee site. In Passaic
County, there were 1,241 intakes over an ll-month period, or an annual rate of
1,354 new public defender cases. Of these, an estimated 90 cases resulted in
attorney withdrawals, leaving 1,264 total cases handled through final dispostion.
The average jail time reduction of 5.7 days per case (shown in Table VII-3)

thus results in an estimated total potential reduction of 7,241 days of jail
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Table VII-3
Jail Time Prior to Disposition

Standard

Mean Deviation

Passaic County - —_—

Test Clients (n = 372) 29.2 days 55.7 days

Control Clients (n = 387) 34.9 days 61.5 days

Shelby County

Test Clients (n = 382) 32.3 days 50.6 days

Control Clients (n = 546) 52.7 days 63.5 days
Palm Beach County

Test Clients (n = 640) 24.9 days 42.9 days

Control Clients (n = 675) 26.1 days 41.8 days
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time. Using a conservative estimate of $10 in variable costs per jail-inmate
day, this reduction translates into a potential savings of $72,411 per year.

Similarly, in Shelby County, the 1,953 intakes received during the 8% month
test period respresents an annual intake rate of 2,757 cases. Of these, an
estimated 561 resulted in attorney withdrawals, leaving 2,196 cases handled
through final disposition. The total potential reduction in jail time (at
20.4 days per client) is thus 44,873 days. At $10 per jail inmate day, this
results in a staggering potential savings of $448,734 per year.

Finally, in Palm Beach County, 2,467 intakes were received over a 12-month
period, with an estimated 366 attorney withdrawals. The remaining 2,101 cases
represent a potential reduction of 2,611 jail inmate days, or a potential
savings of $26,115 per year.

Based upon these findings, it is clear that the reduction in variable jail
costs which is 1likely to result from implementation of the ERDC model is
substantial. Given the caveats mentioned above, a reasonable estimate is that
potential savings amount to approximately $85 per public defender intake.

Impact on Case Processing Time

The ERDC model's potential for impact on the court system was amply demonstrated.
Simple extrapolations from the data presented earlier regarding elapsed time

to final disposition (Tables V-27 to V-30) suggest reduction in average case
processing time in Passiac County from 17.4 weeks to 13.0 weeks, and in Shelby
County from 23.7 weeks to 19.1 weeks. It is reasonable to conclude that the
potential for reduction is somewhere between 20% and 25%.

The implication of this conclusion is that adoption of the ERDC model in Passaic
County should result in a reduction in the average active public defender case-
load of approximately 100 cases, and that implementation in Shelby County should
result in a reduction of approximately 200 cases. These potential reductions
are also applicable to the average number of active cases in the criminal court
system. While a full examination of the impact of such reductions on court
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system costs, case backlogs, etc. is beyond the scope of this study, it is
safe to say that overall court system efficiency might be substantial enhanced.

Impact on Sentences

While the potential savings in pretrial detention costs and the apparent
reductions which can be achieved in court backlogs are encouraging evidence of
the value of the ERDC model, differences in post-trial sentencing patterns are
equally noteworthy. Table VII-4 shows the percentage of all test and control
clients from Passaic and Shelby Counties who received sentences including jail
(Tower court), prison (upper court), probation, and fines or restitution. The
mean severity of each sentence alternative is also shown. Finally, Table VII-
4 shows the unconditional sentence expectation (that is, the mean sentence
severity across all client, including those ultimately excused from the system)
for each sentencing alternative.

INSERT TABLE VII-4

These differences between sentencing expectations of test and control clients
may not appear to be substantial. However, as is shown by Table VII-5, when
these differences are translated into projected annual cost savings across the
entire public defender caseload, the potential for fiscal impact is quite clear.
Applying conservative estimates of variable costs--$10 per inmate day in jail

or prison, and $3.50 per probationer day--and treating fines or restitution as
revenues--Table VII-5 shows that had Passaic County applied the ERDC model to
all felony clients, a net annual savings of over $350,000, or $278 per client,
might have been realized. In Shelby County the potential savings were even
more substantial, amounting to more than $2.3 million, or $1,065 per client.

INSERT TABLE VII-5

INSTITUTIONAL IZATION

One key indicator of the success of a field test is the extent to which the
tested approach is retained by the participating grantees. The decision by a
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JAIL (Lower Court)
Passaic County

Test Clients
Control Clients

Shelby County

Test Clients
Control Clients

PRISON (Upper Court)

Passaic County

Test Clients
Control Clients

Shelby County

Test Clients
Control Clients

PROBATION
Passaic County
Test Clients

Control Clients

Shelby County
Test Clients

Control Clients

FINES/RESTITUTION
Passaic County
Test Clients

Control Clients

Shelby County
Test Clients

Control Clients

Lower:
Upper:

Lower:
Upper:

Lower:
Upper:

Lower:
Upper:

Lower:
Upper:

Lower:
Upper:

Lower:
Upper:

Lower:
Upper:

Table VII-4

Sentencing Expectations

Percent
Sentenced

23
25

34
31

18.

21

38

13.
10.

11

13

31
21

29
25

20 — O

%
9%

2%
.6%

6%

3%

.0%
55.

7%

8%
1%

.3%
15.

4%

.9%
5%

10.
5%

2%

2%
3%

.9%
.9%

.0%
.5%

.8%
.9%

353

Mean
Sentence

25.
24.

36.

13.
37.

14.
36.

11.
32.

11.
26.

$ 278.
.82

.67
.57

$ 203

$ 301
$ 132

$ 188.
.00

$ 178.
.00

$ 95

$ 55

o O
S )

ny O

~ O

ANAO OO

0 O~

41

92

59

mos.

mos .
mos.

mos.
mos.

mos.
mos.

mos.
mos.

mos.
mos.

mos.
mos.

mos.
mos.

Expecte

Sentenc

.45
.44

.26
.02

n N

13.88
17.65

130.19

124.49

31.58

20.26

d
e

mos.
mos.

mos

mos.

mos.

mos.

mos.

mos.

mos.

mos .

mos.

mos.



Table VII-5
Potential Fiscal Impact of Sentencing Differences

Average Gain (Cost)* Total Gain* Savings
Sentence per Case (Cost) (Cost)
Passaic County
Jail Sentences
Test Clients 13.72 days (.34 days) (429.76 days) $  (4,298)
Control Clients 13.38 days
Prison Sentences
Test Clients 145.46 days 11.1 days 14,030.4 days $ 140,304
Control Clients 156.56 days
Probation Sentences
Test Clients 172.23 days 47 .17 days 59,622.88 days $ 208,680
Control Clients 219.40 days
Fines/Restitution
Test Clients $ 130.19 $5.70
Control Clients $ 124.49 $ 7,205
TOTAL POTENTIAL SAVINGS (COST): $ 351.891
Shelby County
Jail Sentences
Test Clients 68.66 days (7.24 days) (15,899.04 days) $ (158,990)
Control Clients 61.42 days
Prison Sentences
Test Clients 422.18 days 114.79 days 252,078.84 days $2,520,788
Control Clients 536.97 days
Probation Sentences
Test Clients 62.30 days (6.21 days) 13,637.16 days $ (47.730)
Control Clients 56.09 days
Fines/Restitution
Test Clients $ 31.58 $ 11.32
Control Clients $ 20.26 $ 24,859
TOTAL POTENTIAL SAVINGS (COST): $2,338,927

*As described earlier in this chapter, Passaic County had an estimated 1,264 clients
per year; Shelby County had an estimated 2.196 clients per year.
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grantee to retain any or all of the elements of a test design must be based

upon a balancing of the benefits which institutionalization will provide against
the increased costs which it will require. Therefore, the degree to which the
approach is institutionalized is a practical measure of the success of the

field test. To be truly successful a field test approach should both achieve
positive analytical results, and be institutionalized by the participating
agencies.

Each of the Early Representation by Defense Counsel grantees has institution-
alized one or more of the elements it tested during the Field Test. There are
elements of the test, however, which universally have been rejected. These
elements should be examined first because they provide insights into the
practical limitations of ERDC. They include: '

e Early Client Contact. Contact with clients prior to First Appearance
placed burdens on the test staff at each of the offices. None of the
offices intend to retain the early screening components that had to be
established for the test. For Passaic County, the difficulty of provid-
ing early contact was demonstrated by the extraordinary effort required
of the Passaic test attorneys. Other municipal courts of the 14 juris-
dictions which make up Passaic County also have unscheduled First
Appearances and some variation in lock-up procedures. Providing early
representation in a multi-jurisdictional setting presents problems to a
public defender where there is more than one lock-up facility to detain
defendants, and where municipal courts have no reqgular scheduling of
First Appearances.

The early contact component also proved difficult for the Palm Beach and
Shelby County offices. For these offices, the difficulties resulted
from the need to rely upon judicial appointment. The Shelby County test
was affected by the private bar's resistance to early screening and any
attempts to institutionalize early screening would face even stiffer
opposition. The judges did not mind the screening per se, but would
never relinquish their appointment authority.

The Palm Beach County office continues to represent clients at First
Appearance, but would have difficulty in providing services much earlier
given the need to retain special staff to do so. Client contact and
representation prior to First Appearance may be impractical for those
public defender agencies which must rely upon judicial appointment.

® Weekend Coverage. Weekend coverage presented problems for each of the
sites. The Shelby and Passaic County test attorneys were required to
work on the weekends, and neither of the offices intends to provide that
level of coverage to its clients in the future. The Palm Beach County
test attorneys did not provide weekend coverage; however, the office has
always represented defendants at First Appearance on weekends, and will
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continue to do so in the future. Providing weekend client coverage would
be a drain on resources for any public defender which did not have to
provide such coverage otherwise.

o Continuous Representation. Certain elements of continuous representation
will not be retained by the grantees. Palm Beach County will not institu-
tionalize vertical representation. In Palm Beach County, vertical representation
js incompatible with the criminal justice system since the prosecutor's
office is organized horizontally, and since coverage of First Appearance
and Arraignment conflicts with other attorney duties. Vertical represen-
tation is perhaps most appropriate in jurisdictions where the prosecutor
is organized vertically, and where the regular scheduling of court hear-
ings is compatible. Vertical representation should not be attempted by
public defender agencies without the full cooperation of the entire
criminal justice community because it places significant pressure upon
the individual pulbic defender.

Neither the Passaic nor the Shelby County ERDC projects realized significant
benefits from full continuous representation. It is possible that some
means of maintaining contact with clients will be devised, but the

grantees found that there are periods where their systems are "idle,"

and where the commitment of resources to support cases during those

periods is not easily justified. Neither Passaic nor Shelby had any

success in implementing their unique negotiating options. Absent moves

to speed up the Grand Jury process or to establish procedures with the
prosecutor to allow for continued negotiations, continuous coverage will

not be institutionalized.

The following discussion describes the intentions of the three grantees to
institutionalize certain of the ERDC procedures. One central theme that reccurs
throughout the plans of the offices is that the commitment of additional resources
to the pre-Arraignment period is justified on the practical grounds of enhancing
service delivery, improving the attorney-client relationship, and improving

the criminal justice process--the three goals of the ERDC Field Test.

The Passaic County Office of the Public Defender

Authorization was received from the State Public Defender to assign two staff
attorneys to the pre-Arraignment stage for the 14 municipalities of the Passaic
Trial Region. One of those attorneys will be the junior test attorney, whose
year-long ERDC experience has prepared him well to cover the municipal court.
The contract attorney system will end in Passaic County. A1l key actors in

the criminal justice community agreed that there must be full time representa-

tion in municipal court to support the activities of the Prosecutor's screening
unit.
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The municipal court attorneys will not be able to provide services as early as
the test required, but representation at First Appearance will be their goal.

No full-time investigators will be assigned to municipal court, but the staff

investigators will be made available on a case-by-case basis.

The excellent case preparation effects of the test are to be retained for all
cases not resolved in municipal court, since municipal attorneys will be
expected to prepare their cases for the "pass off" to felony attorneys.
Procedures have been developed to ensure the smooth running of the municipal
court process, and the efficient transfer of information to the superior
court.

Shelby County Office of the Public Defender

The benefits of ERDC in Shelby County have not all been institutionalized.
Today, public defenders in the General Sessions Court are not present at First
Appearance. The bail setting process is concluded without their assistance.
Thus, one of the most significant benefits of the Field Test in Shelby County
was not institutionalized. Some informed observers do contend, however, that
the Public Defender is appointed earlier now than before the test--as much as
one week earlier in some cases.

The individualized case assignment system has been institutionalized in the
felony division of General Sessions Court. Three experienced public defenders
have been assigned to the division, including one felony attorney and one of
the three ERDC test attorneys. The addition of a third public defender
reflects the added importance given to municipal court representation by the
Field Test.

Perhaps the most worthy element of ERDC in Shelby County was early investiga-
tion. The Chief Public Defender had difficulty in getting this position
funded by the county, and was successful only after advocating for almost a
year. His efforts have been well compensated. Approximately 40 cases per
month have been investigated at the General Sessions level since the test
ended in August, 1983. The "refusal to prosecute" form has been institution-
alized, as have earlier and more substantive negotiations.
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Today, with the General Sessions felony court served by a staff of three
attorneys, a "street" investigator, and a client interviewer, the General
Sessions process proceeds faster than it did prior to ERDC, even with the
expanded caseload. It also has enabled the office to maintain the high level
of case preparation for those cases not settled in municipal court. Thus, the
benefits of enhanced representation will be preserved by the office.

Palm Beach County Office of the Public Defender

The positive aspects of test services were retained in Palm Beach County by

the creation of a Public Defender Intake Unit housed at the new jail complex.
It is staffed by two lawyers and a full-time secretary. The intake lawyers
provide early representation services, including representation at First
Appearance. Intake lawyers now negotiate directly with the Intake Unit of the
State Attorney, which is also housed at the new complex. When early investiga-
tion seems warranted, all investigators are available for pre-Arraignment
investigation. Since a file will be opened on a case by the new Intake Unit
prior to Arraignment, it is possible to pass information on to a regular felony
attorney when the case is arraigned in Circuit Court.

One aspect of the test experience that the office chose to institutionalize is
a commitment to standardized case management. The introduction of the AMICUS
case management system represents a dramatic step in achieving this goal. The
use of AMICUS should improve and expedite internal office management. The
management of cases will continue to be the responsiblity of each Division,
but the use of the AMICUS forms by both Intake and Felony staff will enable
the central office to analyze case data centrally which will improve overall
planning and reporting. Case data will be computerized to facilitate that
analysis.

SUMMARY
The findings reported in this chapter reflect three substantially divergent

perspectives. From the standpoint of criminal justice system participants,
the primary effects of the ERDC Field Test were reported as relatively modest
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improvements in case management capabilities: attorney-client relationships
were improved; case processing was expedited; and the results of initial bail-
setting hearings were more equitable. From the standpoint of systemwide costs
and benefits, the ERDC model showed substantial promise. Overall system costs
might have been reduced dramatically had the ERDC model been applied to all
cases in the test sites. From the standpoint of subsequent institutionaliza-
tion, only sone aspects of ERDC services were retained. In general, however,
all three counties are likely to continue to reap some of the benefits of the
ERDC model.
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VIII: CONCLUSIONS AND POLICY IMPLICATIONS

In this section, we offer our conclusions regarding the overall efficacy of
the early representation concept, provide suggestions to interested public
defender agencies regarding the potential of early representation in their
jurisdiction and the approach which should be taken in developing an early
representation program which fills their needs, and discuss the broad policy
implications which logically flow from the Field Test results.

THE CONCEPT EXAMINED

The Early Representation by Defense Counsel concept can be described as the
organized delivery of services by a public defender agency in a manner which
promotes:

e early contact with the felony defendant as soon after arrest as possible

and meaningful representation of the client at the First Appearance before
a magistrate;

e continuous meaningful representation of the client by the office until
the disposition of the case; and

e cearly investigation of the facts of the case, either to facilitate early
settlement negotiation with the municipal or lower court prosecutor or
to obtain and preserve evidence which is necessary for the defense of
the case in a subsequent trial in the court of general jurisdiction.

Each ERDC grantee was faithful to that concept of early representation. The
success they achieved was substantial and the impacts of that success on pre-
trial defense, the timing of court dispositions, the nature of case resolutions,
the attorney client relationship, and the criminal justice process in general
were sufficient to justify the following conclusions regarding the ERDC concept.
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Early representation improves the bail setting process and promotes the

earlier release of defendants from pretrial detention without otherwise

endangering the public safety.

e Across all three sites, a majority of the judges, prosecutors, and public
defenders agreed that, under the ERDC test process, First Appearance became
a more focused and informed hearing which resulted in a bail setting deci-
sion more appropriately tied to the offense charged and the defendant's
prior court appearance record. This opinion was shared by representatives
of the three jurisdictions which prior to ERDC had dramatically different
approaches to the bail setting hearing--one had no defense or prosecutor
involvement, one had only prosecutor involvement, and one had both
prosecutor and defense involvement.

o Across all three sites, ERDC intervention had a significant impact on pre-
trial release which can be translated into substantial cost savings. At
each test site there was a reduction in the time from arrest to pretrial
release and some indication that such release was more likely to be made on
the defendant's own recognizance than secured by a surity bond. Moreover,
in two of the sites there was no change in the proportion of defendants who
obtained their release, only in the timing of that release, thus, savings
were achieved without jeopardizing the public safety.

¢ At the one site where ERDC intervention resulted in an increase in the pro-
portion of defendants released pretrial, two special conditions were present.
First, under usual conditions there was no public defender to counter the
strong prosecutorial presence at First Appearance; and, second, the juris-
diction was the only one of the three with a jail not under federal court
order for overcrowding and a system not geared to release the maximum number
of defendants possible to honor that order. Thus, the increased pretrial
release activity there can be considered a function of the efficiency which
ERDC services introduced into the adjudication process.
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Early Representation has a dramatic impact on the nature and timing of )
municipal or lower court case processing by promoting the early resolution of
those felony cases which are more appropriately handled as misdemeanors or

dismissed outright, and such an impact can represent a substantial cost
savings to the system.

Test attorneys and investigators at each site agreed that added emphasis on
improved case handling and the availability of field investigative services
in municipal court generated information which increased the likelihood of
resolving more felony arrests in municipal court as misdemeanors or dismis-
sals.

The municipal court prosecutors in one of the jurisdictions extolled the
virtues of ERDC intervention and admitted that it had improved their case
screening process considerably. Prosecutors in the other two sites acknowl-
edged the increased involvement of the public defender during the test in
municipal court and supported the continuation of such representational
activities.

At one site, early investigation was supported and promoted unanimously by
the judiciary, the prosecution, and the defense.

At all three jurisdictions, ERDC intervention had a major impact on the
proportion of cases resolved in lower court. In each county, test cases
were more likely than control cases to be reduced and handled as misdemeanors
or dismissed outright. However, while a slightly lower proportion of test
cases than control cases were sentenced to incarceration in municipal court,
those test clients on the average were sentenced to slightly longer terms.

Available data suggest that in at least one of the sites those test cases
which were resolved in municipal or lower court were resolved significantly
sooner than were control cases.

ERDC intervention also has some positive impact on the nature and timing of
upper court processing.

Those judges and prosecutors practicing in upper court saw little or no
distinction between test and control cases or the handling of those cases
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and could cite no observable impacts of ERDC intervention on upper court
processing. However, since many of the less serious test cases were in
fact disposed of in lower court, those test cases which were transferred to
upper court were, as a group, more likely to involve serious charges.

o Nonetheless, of those cases arraigned and prosecuted in upper court as felonies,
there were few distinctions between test and control cases except that:
-- test defendants were somewhat more likely to be sentenced to incarcera-
tion and sentenced to slightly longer incarceration periods; and
-- in at least one jurisdiction test cases were much more likely to be taken
to trial than control cases.

ERDC intervention promotes early case resolution, which can be translated into

considerable cost savings for the adjudication system.

e For two sites, test cases were more likely to be resolved in municipal court
than control cases.

e fFor two sites, test cases reached final disposition significantly sooner
than control cases--in one the median test case was resolved $ix months
sooner and in the other the median test case was resolved two months sooner.

Early Representation tends to improve the attorney client relationship.

e While early representation had little impact on the feelings of test at-
torneys toward their clients in general, test attorneys at all three sites
reported that ERDC intervention had a positive effect on their relation-
ships with their clients by enabling them to establish rapport earlier and
to achieve better client control.

o In the two jurisdictions with horizontal representation, felony attorneys
observed that the test clients who had received ERDC services in lower court
were better informed about their cases, better prepared to assist in their
defense, and easier to establish rapport with.
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e Key system actors at the three sites observed little variation in the
relationships established between test and control clients, but the few
individuals who reported any difference indicated that test attorneys enjoyed
better relationships with their clients than did control attorneys.

e From the client's perspective, ERDC appears to have had a substantial impact
on the attorney-client relationship, as test clients in each site were more
positively disposed toward their municipal or early representation attorneys
than were control clients and were more likely to choose that attorney again.
ERDC had 1ittle impact, however, on the preference of clients, test or
control, for privately retained counsel over a public defender.

Early representation is an efficient and cost-effective use of public defender

resources which does not compromise the primary charge of the Public Defender

to provide the best possible defense for all of its clients.

e ERDC intervention resulted in substantial savings to the test offices and
communities which outweighed its costs in the following ways:

-- substantial jail housing and support cost savings were realized at each
site due to the reduced time between arrest and pretrial release;

-- substantial savings were realized in court processing costs at two sites
due to the higher proportion of test cases resolved in municipal court
and the considerable overall reduction in time spent from arrest through
final disposition for all test cases; and

-- the costs of implementing the early representation services (excluding
the costs involved in grant administration, data collection and reporting,
project management, and travel) were all but offset by other system-wide
cost savings.

e The actual per-case costs to the public defender were not appreciably
increased by the increased commitment of resources to the lower court phase
of the adjudication process:

-- while test cases received substantially more attorney and investigator
time and attention during municipal court processing, there was little
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variation overall in the average time spent on test and control cases;
and

-- at the one site where test cases on the average did receive more time
and attention overall, this may well have been an artifact of the lower
caseloads carried by upper court tes% attorneys and the fact that a higher
percentage of test cases were taken to trial rather than resolved by a
plea.

While ERDC intervention generally improves the services available to clients
of the Public Defender, it does not necessarily afford representation to defen-
dants early enough to reduce confessions nor to increase representation at
line ups or interrogations.
o None of the three test grantees were able to contact clients early enough
to represent them at police interrogations, nor were any increases in

representation at police line ups reported by test staff.

o Test attorneys at each site agreed that only on rare occasions were they
able to contact clients early enough to have any impact on the decision of
the defendant to make an incriminating admission to police.

SUGGESTIONS FOR INTERESTED PRACTITIONERS

Early representation requires a redirection and enhancement of resources by
the Public Defender to the earliest stages of the adjudication process. In
this section we present some practical suggestions to interested public defender

offices to assist them in their decision to establish an early representation
program.

Optimum Conditions for Replication

While early representation should be beneficial to any jurisdiction where the
public defender is not currently involved early and substantively in felony

cases, it appears that some conditions can facilitate and/or enhance the early
representation experience. These include:

e When the Public Defender can determine eligibility and accept clients
for services absent judicial appointment, the benefits of ERDC can be
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substantial. Where the judiciary cooperates in conditionally appointing
the Public Defender to promote early representation, benefits will also
be realized.

o When the Public Defender and Prosecutor are organized similarly (i.e.,
either horizontally or vertically but not a mix of the two) the process
will work more smoothly.

e When Public Defender staff can gain access to defendants prior to First
Appearance and where such access is accommodated by the sheriff or other
pretrial detention authority, the benefits of ERDC will be enhanced
through improved representation at First Appearance.

e MWhere the municipal or lower court is staffed by prosecutors who have
the authority and responsibility to screen felony cases prior to sub-
mission to a grand jury or formal felony charging, ERDC can enhance the
screening process.

¢ In jurisdictions with several municipal courts, the operating procedures
of these courts should be consistent and compatible with each other.

Issues for Interested Public Defenders

In replicating a program of Early Representation by Defense Counsel, interested
public defenders should give attention to a number of issues. These include:

e The agencies in the criminal justice system should be informed of the

benefits of such a process as well as its demands because:

-- jail administrators will be more likely to cooperate with the increased
public defender demands for client interviews when they learn that
the average length of pretrial incarceration for public defender clients
should be reduced;

-- Jjudges will be more 1ikely to cooperate by appointing the public defender
early in the process when they learn that the initial bail setting
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hearing will be improved and the municipal court process streamlined
by an early representation program;

-- prosecutors will be more Tikely to cooperate when they learn that
early investigation and early defense attorney involvement can enhance
and improve the screening of those felony arrests which should be
prosecuted as misdemeanors or dismissed outright; and

-- pretrail release, diversion, and alternative sentencing agencies and
programs will be more likely to cooperate when they learn that coordin-
ation with the public defender agency can enhance and support their
operations.

Sufficient resources should be committed to the early representation
program to achieve the full benefits of the concept. Such resources

should include staffing with experienced attorneys and experienced investi-
gators and adequate secretarial or paralegal support.

The status of the municipal court operation must be elevated in the eyes
of the public defender office. When attorneys and investigators see
that municipal court service is more than just a steppingstone to felony
trial practice, their performance will improve. Public defender offices
should also consider regularly rotating experienced trial staff through
the program to ensure that the best practitioners are involved in early
representation. ' / |

The implementation of an early representation program should be done
according to a plan which specifies:

-- a process of eligibility screening which will be used to reduce the
incidence of clients who later retain private counsel;

-- a process for early determination of conflicts, to achieve early with-
drawals from cases when warranted;

-- early plea negotiation and case screening should be included in any
program of early representation, and procedures should be set up with
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the prosecutor to facilitate the negotiating process if none currently
exist;

-~ (for defenders organized horizontally) a process for passing case
information from lower court attorneys to upper court attorneys which
ensures that all benefits of early representation are preserved, and
which allows for and encourages discussions among attorneys regarding
individual cases and clients;

-~ (for defenders organized horizontally) a process for apprising clients
represented in lower court that they will be represented by another
attorney in upper court, to preserve the benefits of early client
rapport; and

-- early investigation should be a key element of any program of early
representation; a process of assigning and supervising investigators
should be established which promotes the activities of early representa-
tion attorneys; procedures for documenting the findings of early investi-
gation should be developed which are consistent with the client's
interests.

RECOMMENDATIONS TO NIJ

We believe that the success of the ERDC Field Test should be widely announced
and promoted by NIJ. This opinion is shared by informed practitioners. At

the final cluster conference, convened in October, 1983, to report on the pre-
Timinary evaluation findings an esteemed group of individuals representing the
public defense, prosecutorial, judicial, administrative, and court support
communities were in attendance. After numerous presentations and lengthy,
animated, and informed discussion, the conference participants were asked to
make suggestions to NIJ regarding the best means of reporting and disseminating
the eventual findings of the Field Test. We are proud to add the suggestions
of those experts to our own.

Training
e NIJ should sponsor training to practitioners interested in the value and
method of providing early representation services. The development of a
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training manual should be considered and representatives of the three
participating ERDC grantees should be recruited to participate in any formal
training sessions. Specific groups to be trained incliude judges, prose-
cutors, pretrial service workers, and sheriffs/jailers, as well as public
defenders.

Workshops should be given at the national conferences of the ABA, NLADA,
NDAA, etc., appropriately tailored to those audiences, to report on and
promote the concept of early representation.

Regional sessions should be convened by the three participating ERDC offices
to report the resuits which they obtained from ERDC and to promote its wide-
spread replication.

An ERDC curriculum should be prepared for such bodies as the National College
of Criminal Defense, and the National Judicial College.

Dissemination

Scholarly papers should be prepared and submitted to journals devoted to
the study of criminal law and the administration of justice to stimulate
widespread discussion and debate.

The findings regarding cost savings which can be achieved by the operation
of an early representation program should be widely disseminated to appropri-
ate fiscal and administrative bodies at the national, state, and local levels

(e.g., NACO, League of Cities, State Bars, statewide defender agencies,
etc.).

Papers should be prepared and presented at the national conferences of those
national associations whose members might most likely benefit from ERDC.

Papers should be prepared and submitted to professional journals and news-
letters of the ABA, NLADA, NCSC, NDAA, and NAPSA which are widely read by

practitioners.
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Future Research

Follow-on research should be conducted at test sites to determine whether
the positive effects and benefits of ERDC on test clients had any impact
upon recidivism.

Research should be conducted to determine the means of translating the ERDC
concept to the assigned counsel method of providing public defense, which
accounts for 30-40% of all appointed criminal work.

Follow-on research should be conducted to examine the existing data bases

produced by the evaluation more closely and rigorously including:

-- the attorney and investigator activities data base to determine any
performance based trends and contrasts; and

-- the case processing data base to determine if there may be any system-
atic way of identifying broad groupings of felony cases appropriate for
early screening and resolution in municipal court and to test if ERDC
has an impact on recidivism.
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APPENDIX A:
PROCESS AND IMPACT STUDY APPROACHES
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APPENDIX B:
DATA COLLECTION INSTRUMENTS



INTAKE FORMS
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TEST

PALM BEACH COUNTY ERDC
INTAKE AND CASE MONITORING FORM

NAME :
CASE ID: DIVISION/COURT:
SEX: RACE: AGE (YRS.):
CURRENT ARREST

DATE: TIME (AM/P.M. )

CHARGE(S) (BY CODE NUMBER; CIRCLE NUMBER OF COUNTS):

AMOUNT OF BAIL SET (AT JAIL):

RELEASED ON BAIL: YES NO

PRIOR RECORD
NUMBER MISDEMEANOR ARRESTS: NUMBER FELONY ARRESTS:

EIRST CONTACT
BY WHOM:

DATE: TIME (A.M./P.M.) 2 LENGTH (MINS.):

FIRST P.D, CONTACT
DATE: TIME (A,M./P.M. ) LENGTH (MINS.):

EIRST APPEARANCE
DATE OF FIRST APPEARANCE:
DATE OF P.D. APPOINTMENT:
TYPE OF P,D., APPOINTMENT: THO PAF UNKNOWN ___

AMOUNT OF BAIL SET (FIRST APPEARANCE):
RELEASED ON BAIL: YES NO
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'CONTROL

PALM BEACH COUNTY ERDC
INTAKE AND CASE MONITORING FORM

NAME !
CASE ID: DIVISION/COURT:
SEX: RACE: AGE (YRS.):
CURRENT ARREST

DATE: TIME (AM./P.M. )

CHARGE(S) (BY CODE NUMBER; CIRCLE NUMBER OF COUNTS):

AMOWNT OF BAIL SET (AT JAIL):

RELEASED ON BAIL: YES NO
PRIOR RECORD

NUMBER MISDEMEANOR ARRESTS: NUMBER FELONY ARRESTS:
EIRST P.D, CONTACT

DATE: _ TIME (AJM./P.MJ): LENGTH (MINS.):
EIRST APPEARANCE

DATE OF FIRST APPEARANCE:
DATE OF P.D. APPOINTMENT:
TYPE OF P.D. APPOINTIMENT: THO PAF UNKNOYIN __

—————

AMOUNT OF BAIL SET (FIRST APPEARANCE):

RELEASED ON BAIL: YES ___ N
PRE-ARRAI CONTACT

DATE: TIME (AM/PM): LENGTH (MINS.):
PRE-ARRAIGNMENT CONTACT BY FELONY P.D.

DATE: _ TIME (A.M./P.M): LENGTH (MINS.):
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SHELBY COUNTY ERDC
INTAKE AND CASE MONITORING FORM

NAME :
EXPERIMENTAL #: BOOKING #:
SEX: RACE: AGE (YRS.):

CURRENT INCIDENT

ARREST DATE: TIME (A.M./P.M.):

BOOKING DATE: TIME (A.M./P.M.):

CHARGE(S) (BY CODE NUMBER: CIRCLE NUMBER OF COUNTS):

PRIOR RECORD
* SERIOUSNESS SCALE:

SIGNIFICANT PRIOR FELONY RECORD LIMITED PRIOR FELONY RECORD
NO PRIOR FELONY RECORD
PTR INTERVIEW

DATE: TIME (A.M./P.M.):
FIRST CONTACT BY PD's OFFICE
BY WHOM:
DATE: TIME (A.M./P.M.): LENGTH (MINS.):

FIRST P.D. ATTORNEY CONTACT

DATE: TIME (A.M./P.M.): LENGTH (MINS.):
APPOINTMENT |

DATE OF FIRST APPEARANCE:

DATE OF P.D. APPOINTMENT:

AMOUNT OF BAIL SET (FIRST APPEARANCE):

RELEASED ON BAIL: YES NO
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CASE PROCESSING FORMS
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Pg.
ERDC FIELD TEST EVALUATION g- 1

Case Processing Form

Case Number: Site:
PRE-FIRST APPEARANCE ACTIVITIES ARREST INFORMATION
First Contact with Defendant: Date _/_/ _ Time AM/PM
Date _/ /  Time AM/PM Arresting Jurisdiction
?
By whom? Charge(s)  (By Statute #)
Subsequent Contacts: By Time
Date Nature of Contact Whom Spent
Yes No
Prior Holds?
Codefendants?
Confession?
Line Up?
Other evidence?
Bailed? Date _/ [/
PRE-ARRAIGNMENT (Lower Court) ACTIVITIES PRE-ARRAIGNMENT STATUS
Date of PD Appointment _ / / Bail Information:
Name of PD Date Set _/_ /  Amount
.{Name of Prosecutor Date
Name of Judge Released
_,Circuit/Court Room OR A
Defense Activities (i.e., contacts with defendant Cash Bond A
or prosecutor or judge; case prep or jnvestigation; 10% Bond ]
-, first appearance, probable cause hearings) Other ]
,| By Time
Date Nature of Activity Whom Spent
‘l Case Status:
Date
l Dismissed/Nolle/
No probable cause _ / /
X Dismissed/Nolle/
”1 Refiled as Misd. ]|
Misd. Charge(s)
;I Waived P.D. ]
Diversion A A
Terms/Length
Bound Over A
Charge(s)
quﬂty Plea/Nold _/ /
Charge(s)
Sentence
Grand Jury Indictment:
Haiver? Date _ / /
- Date Indicted _/ /
Charge(s)

B-7



'ARRAIGNMENT AND TRIAL ACTIVITIES

lName of PD
Name of Prosecutor

Name of Judge

Date of Arraignment _/ /
Jajl/Bail Status at Arraignment

Pg. 2

Date Trial Start _/ /__  End
Jail/Bail Status at Start of Trial

Defense Activities (i.e., contacts with defendant;
lconferences with DA or judge; In-Court)

/

MOTIONS

Date Date Win/
Filed Heard Lose

Discovery
Bond (amt. )
Suppress
Phys. Evid.
Suppress
Identifcation
Other:
Other:
Other:

|
Date Nature of Activity

By
Whom

Time
Spent

CONTINUANCES

Requested by Date

“|POST-TRIAL ACTIVITIES

! Date

~LEjled Appeals or Motions

CASE OUTCOME
Method of Disposition: (Check one)

Jury Trial
Bench Trial
Plea

Other

Case Disposition: (Date)

Dismissal/Nolle A
Acguittal /
Conviction /_/
Charge(s)
Guilty Plea/Nolo A
Charge(s)
Other (JNOV;
directed verdict)

Sentence: (Date)
Incarceration A
Length
Where

Probation / [/
Length
Conditions

Diversion /_/

Length/
Conditions

Type of
Program

Fine / /
Amount
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PALM BEACH COUNTY ERDC
DATA COLLECTOR SUMMARY OF CASE ACTIVITY

CASE ID:
PRIOR RECORD ) PRE- V 0
' \: .
Number Misdemeanor Arrests: Was the client accepted for pre-trial
Number Misdemeanor Convictions: diversion? Yes ~ No __ Unknown __
Number Felony Arrests: If yes, date diverted: __ / [/
Number Felony Convictions: Terms/Length of diversion:
ST 0
Type of program:
Date: __ / / _  Time (AM./P.M.):
| Arresting Jurisdiction: MOTIONS Date Date  ‘in/
Filed Heard  lose
Charges (By Code Number; Circle Number Counts) !
Discovery
Bond
Suppress State-
ment/Confession
Suppress Phys.
Evidence
YES NO UNKNOWN Suppress Ident.
) Prior Holds Other:
Codefen?ants Other:
Confession Other:
Lineup
Other Evidence CONTINUANCES
l Taken (Blood,etc) Granted/
w| Other: Date Requested By Denied
MI Was the client on probation at the time of the
current arrest? Yes __ No __ Unknown __
'l If yes, was probation revoked?
[ Yes _ No __ Unknown Biane
L. If yes, date revoked: _ / _/ CASE OUTCOME
[I BAJ I Method of Disposition: (Check One)
-1 P.D. Withdraws ___ (Reason:
| Date Set: __/ /  Amount: ) )
i Date Changed: /__/____ Amount: Jury iTrial __
Type of Bail: OR__/_/  (Release Bench Trial __
Cash Bond _ / / Date) Plea
10% Bond / Other _ (Specify Method:
Other: _ /[ )
Case Disposition:
Was bail ked? Dismissed/Nolle/ )
” i ;EVO ed kt:s __ No __ Unknown ___ No Probable Cause Date: __/_ [/
es, : .
Y ate revoke — Dismissed/Nolle/ Date: .
If yes, reason: Refiled as Misd. R U S
Misd. Charges:

(CONT. PB.2)
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DATA COLLECTOR SUMMARY OF CASE ACTIVITY PG,?2

CASE OUTCOME  (CONT.)
Case Disposition (Cont.)

Acquittal Date: _ / [/
Conviction Date: __ / [/
Charge(s):

Guilty Plea/Nolo Date: _ / /
Charge(s):

Qther (JNOV, .
Directéd Verdict) Date: _/ /

Sentence: (Indicate Date of Execution
of Sentence)

Incarceration _ / /
Length:

Where:
Probation /__/
Length:

Conditions:

Diversion /7

Length/Terms:

Type of Program:

Fine/Restitution _ / /

Amount:

Other:

Other:
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~ DEFENDANT NAME:

PALM BEACH COUNTY ERDC
DEFENSE ACTIVITIES FORM

CASE I.D.:

BAIL STATUS: RELEASE DATE

/_J__

P.D.:

Division:

ATTORNEY ACTIVITIES

Defense Activity

Length

With Whom

(mins)

[“Date

FOR UI
USE ONLY

]
. INVESTIGATOR ACTIVITIES

“f Date

Defense Activities

Length
(mins)

With Whom




CLIENT FOLLOW-UP INTERVIEW



INTRODUCTION

My name is and I work for the URSA
Institute, a private, non-profit research company located in San Francisco,
California. We are doing a study of special Public Defender services for
the National Institute of Justice. As part of this study, we want to talk
to people like you who have had a Public Defender. Many of the questions

I am going to ask will be about your experience in the criminal justice
system. Your answers will be used to help us figure out what works and
what doesn't and how things could be made better.

Anything that you tell me will be kept in the strictest confidence and
your anonymity will be closely guarded. This means that your name will
not be written anywhere on the interview and that no one will be able to
match your name with the answers I will be writing down.

The interview will take about an hour. If at any time you don't understand
something or if you have a question about what I mean, please feel free to
ask. Also, if there is a question that you really do not want to answer
just tell me. You should understand that your participation is voluntary.
I would like you to read and sign this acknowledgement that you understand
the nature of the interview and our purpose.

As promised you are to be paid $10 for this interview and you will be asked
to sign a receipt for the money received at the conclusion of the interview.

Before we begin I want to go over some information with you that I was
given by the P.D.'s Office.

P.D. OFFICE SELF-REPORT, IF DIFFERENT

Date of Arrest:

Arrest Charge(s):

Name PD (pre-arraignment):

Name PD (post-arraignment):

Date of Disposition:

Method of Disposition:

Adjudicated Charge(s):

Sentence:

Are you ready to go on or do you have any questions



INTRODUCTION (Cont'd)

Site Number: 1=NJ 2=TN  3=FL
Respondent Number
Group Status: T1=Exp. 2=Control

Interview Date:

Interview Time Start:
Time Stop:

Interviewer Name:

Arrest Date:

Arrest Charge(s) (Code # of counts first)

Disposition Date:

Method of Disposition:

1=Dismissed 2=Plea Bargain 3=Trial

Adjudicated Charge(s) (Code # of counts first)

Sentence (code each) 1=N0  2=YES

Incarceration L] 70
Probation []1 »n
Diversion )
Fine/Restitution [ ] 73
Other:

L] 74

4=0ther:

[]
[10]
[]

CIC 1/ 00 17010
Mo Day Yr

Total Length L1010 1]
(in mins)

[]

[N VA I VR VA N |
Mo Day Yr
(1 01010101010 1]
(1 010101010101
(1 010101010 10 ]
]
M

[ 10 1/0 10 17010 1

0 Day Yr
[ ]
I |
(1 10101010101
(1 010101010 10 ]

1

2-3

4

5-10

11-13

14

15-20

21-27
28-34
35-41

42-47

48

49-55
56-62
63-69



SECTION A: BACKGROUND INFORMATION

I WOULD LIKE TO START BY ASKING YOU A COUPLE OF QUESTIONS ABOUT YOURSELF.

—
.

Sex (DO NOT ASK)
1=Female 2=Male

Age (in years as of last birthday)

What racial or ethnic group do you consider yourself to be
a member of?

1=Caucasian
2=Black
3=Hispanic
4=0ther:

What was the last grade of school you completed?
(e.g., H.S. grad=12, 4 yr. College Grad=16)

Are you currently married?
1=NO 2=YES

Over the past two or three years how have you supported
yourself (and your family)?

1=Full-time Work 5=Welfare (e.g., AFDC, GA, SSI)
2=Part-time Work 6=Housewife/husband

3=Seasonal Work 7=111egal Activities

4=Student 8=0ther:

(IF FULL, PART, OR SEASONAL WORK ASK 6a. OTHERWISE GO TO QUESTION 7)
What kind of work do you do? (RECORD VERBATIM, DO NOT CODE)

How long, if recently unemployed, etc.)

[] 75

[ 1L ] 76-77

[]1 78

cc 80: 1
dup cc 1-4

[ 1] 5-6

(1 7

[1 8

[]

[]

B-15



7.

Before this case had you ever been arrested?
1=NO 2=YES

(IF YES, ASK 7a. OTHERWISE GO TO SECTION B)

Had you ever been convicted of any of these prior charges?
1=NO 2=YES, Misdemeanor 3=YES, Felony 4=YES, Both

5=YES, Misd/Felony Unknown

SECTION B: ARREST & INITIAL COURT APPEARANCES

[ ]

]

NOW I WOULD LIKE TO ASK YOU A FEW QUESTIONS ABOUT YOUR ARREST AND INITIAL
COURT APPEARANCES.

9a.

At the time of your arrest were you told: (CODE EACH)
1=NO 2=YES 9=DON'T KNOW

IF YES, BY WHOM?

That you had a right to remain silent? []

L]

That you had a right to have an attorney? [ ]

[ ]

That you could have a P.D. if you could [ ]

[ ]

not afford a private attorney?

Who was the first person you met from the P.D.'s office?

1=Attorney
2=Investigator
3=Paralegal
4=Intern/Volunteer
5=0ther:

Where did you meet this person?

1=Jail

2=Courtroom or Hallway Outside
3=Court Lock-up

4=p .D.'s Office

5=0ther:

How soon after your arrest did you meet this person?
(RECORD TIME IN HOURS)

During that contact, did you talk about: (CODE EACH)
1=NO 2=YES 9=DON'T KNOW

Family Needs [ ] 22 Guilt or Innocence

Medical Needs [ ] 23

What Will Happen at Next [ ] 25 Witnesses

Court Appearance Prior Record

Other:

Possible Plea Bargain
Bail [] 24 Maximum Penalty

[ ]

[ ]

[ 1010 ]

Lo B e BN e BN oo BN e BN |
[ WOWSS Ry W Ry U D N Dy SHN D S

9

10

11-12

13-14

15-16

19-21

26
27
28
29
30
31



10.

11a.

Altogether, how many lawyers did you have in this case? [ ] 32
1=0One

2=Two

3=Three

4=Four or More

(IF MORE THAN ONE ASK 10a, 10b, OTHERWISE GO TO QUESTION 1)

What kinds of lawyers were they?
(INDICATE NUMBER OF EACH)

Prior to Arraignment

Arraignment and After
Public Defenders [1]33 []3s5
Or, Private Lawyers [ ] 3 [ ] 36
When you were arrested, did you know that you would have more [ ] 37
than one Tawyer?
1=NO 2=YES
About how soon after your arrest did you meet (Name of [ 1L ] 1 38-40
attorney prior to arraignment)? (RECORD TIME IN HOURS)
Where did you first meet (Name of attorney prior to arraignment)? [ ] 41
1=Jail

2=Courtroom or Hallway Outside
3=Court Lock-up

4=Attorney's Office

5=0ther:

What did you talk about? Did (Name of attorney prior to arraignment)
talk to you about: (CODE EACH)

1=NO 2=YES 9=DON'T KNOW

Family Needs [ ] 42 Guilt or Innocence [] 46
Medical Needs [ ] 43 Possible Plea Bargain [ ] a7
Bail (] 44 Maximum Penalty [ ] 48
What Will Happen at Next [ ] 45 Witnesses [ ] 49
Court Appearance Prior Record [] 50
Other: r] s1

At that time, did you feel that: (CODE EACH)

1=NOT AT ALL 2=A LITTLE 3=A LOT

(Name of atty pre-arraignment) could be trusted? [ 1 52
(Name of atty pre-arraignment) was concerned about you as an [ ] 53

individual?

(Name. of atty pre-arraignment) listened to what you had to say? [ 1 sa
(Name of atty pre-arraignment) was competent? (competent= [ ] 55

knew their business)



12a. Altogether, how many times did you talk to your lawyer(s) about this

case?
Number of times prior to arraignment [ IL ] 56-57
Number of times arraignment and after [ L1 58-59
b. Counting all your attorney contacts, about how much time did you spend
talking to your lawyer(s) about this case? (RECORD TIME IN HOURS)
Time spent prior to arraignment CILI ] e0-62
Time spent arraignment and after LI I ] e63-65
c. Where did you usually talk to him/her about this case?
Prior to Arraignment [ ] e6 Arraignment and After [ ] 67
1=Jail 1=Jail
2=Courtroom or Hallway Outside 2=Courtroom or Hallway Outside
3=Court Lock-up 3=Court Lock-up
4=Attorney's Office 4=Attorney's Office
5=0ther: 5=0ther:
13a. How soon after your arrest did you come before a judge? CIL L] es-70
(RECORD TIME IN HOURS)
b. Had you been released from jail on bail before that first hearing? [] 71
1=NO 2=YES
c. Did a Tawyer represent you at that first hearing? [] 72
1=No, But Had An Attorney, Although Not Present
2=Yes, PD
3=Yes, Private Attorney
8=NA, No Attorney At That Time
9=Don't Know
d. Was bail set or were you (R)ORed at that hearing? [ ]l 73

1=N0  2=YES, bail 3=(R)OR 8=NA, Already Released 9=Don't Know
(IF RESPONDENT HAD AN ATTORNEY AND HAD BAIL SET, ASK 13e, OTHERWISE GO TO QUESTION 14)

e. Did your lawyer say anything to the judge at that hearing about [] 724
the amount of bail set? 1=NO 2=YES 9=DON'T KNOW

What did s/he say?

[]
[ ]




Was the amount of your bail ever changed during the course of (] 75
your case? 1=NO 2=YES 9=DON'T KNOW

(IF YES, ASK l4a, 14b, 14c, OTHERWISE GO TO QUESTION 15)

Was your bail raised or lowered? [ 1 76
1=Raised 2=Lowered 3=Both cc 80: 2

dup cc 1-4
By how much? (CODE IN HUNDREDS) (1st change) [ JL JL 1L ] 5-8

(2nd change) [ J[ I 1L ] 9-12
When during your case was your bail changed? (RECORD VERBATIM, DO NOT CODE)

(]
Did you ever make bail or otherwise get released from jail between (] 13
the time of your arrest and the resolution (e.g, end) of your case?
1=No
2=Yes, Bail (Amount in hundreds: [ J[ J[ 1[ ] and type: [ 1) 14-18
3=Yes, (R)OR
4=Yes, Other:
(IF YES, ASK 15a, OTHERWISE GO TO SECTION C.)
While out on bail or (R)OR, were you picked up again for this case (] 19
or arrested on new charges?
1=No

2=Yes, This Case
3=Yes, New Charge(s)
4=Yes, Other:

B-19



SECTION C: INITIAL ATTITUDES TOWARD ATTORNEYS

NOW I AM GOING TO READ YOU SOME PAIRS OF STATEMENTS ABOUT LAWYERS.
CHOOSE THE ONE THAT COMES CLOSEST TO YOUR OPINION OF WHAT (NAME OF LOWER/
MUNICIPAL COURT ATTORNEY) AND (NAME OF UPPER/SUPERIOR COURT ATTORNEY--

IF APPROPRIATE) WERE (WAS) LIKE.

16.

Do you think that: (CHECK APPROPRIATE RESPONSE)

Name of Attorney

Prior to Arraignment

Believed what you told (him/her). . . . . . . .
Or, did not believe what you told (him/her) . .

Did not fight hard for you . . . . . . . . ..
Or, did fight hard for you . . . . . . . . . .

Wanted you to plead not quilty . . . . . . . .
Or, wanted you to plead quilty . . . . . . . .

Did not tell you the truth . . . . . . . . ..
Or, did tell you the truth . . . . . . . . ..

Listened to what you wanted to do . . . . . . .
Or, did not listen to what you wanted to do . .

Did not give you good advice . . . . .

Or, did give you good advice . . . . . . . ..

Wanted to get the Tightest possible sentence
for you . . . . L L oL s s e e e e e

Or, did not want to get the lightest possible

sentence for you . . . . . . . . .. 0. ...

Wanted you to be convicted . . . ., . . . . . ..
Or, did not want you to be convicted . . . . . .

Did not want you to be punished . . . . . . ..
Or, wanted you to be punished . . ., . . . . . .

Cared more about getting your case over with

quickly than about getting justice for you . .

Or, did not care more about getting your case
over with quickly than about getting justice

foryou . . . . L L L e s e e e e e e e .

[]
[]

[ ]
[]

20

21

] 22

| W Ry - |

[ ]

23

24

25

26

27

28

29

[ ]
[ ]

Name of Attorney
At Arraignment and After
(if same code 8)

30

31

I

] 33

[ ]

34

35

36

37

38

39



17.

18.

19.

Had you ever been represented by a P.D. before this case? [ ]

1=NO 2=YES

(IF YES, ASK 17a, OTHERWISE GO TO QUESTION 18.)

Compared with the public defender(s) you had in the past, did:

1=NO 2=YES 8=NA

9=DON'T KNOW

Name of Attorney
Prior to Arraignment

Name of Attorney At
Arraignment and After

Know more about your case? AL (]
Spend more time with you? [ ] 42 ]
Explain what was happening more clearly? [ ] 43 [ ]
Answer your questions better? [ ] 44 []
Talk to your family more? [ ] 45 [ ]
Fight harder for you? [ ] 46 [ ]
Seem more concerned about you? [ ] 47 []
Seem better prepared in court? [ ] 48 []
Generally speaking, would you say that (Name of attorney prior []

to arraignment) was:

1=0n Your Side
2=0n The State's Side

3=SOMEWHERE IN THE MIDDLE BETWEEN THE RESPONDENT

AND THE STATE

DO NOT READ
CODE ONLY
IF VOLUNTEERED

Generally speaking, would you say that (Name of attorney at []

arraignment and after--if different) was:

1=0n Your Side
2=0n The State's Side

3=SOMEWHERE IN THE MIDDLE BETWEEN THE RESPONDENT

AND THE STATE
8=NA, Same Attorney As Question18

B-21
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CODE ONLY
IF VOLUNTEERED

40

57

58



SECTION D: CASE OUTCOME

NEXT I WOULD LIKE TO ASK YOU SOME QUESTIONS ABOUT THE OUTCOME OF YOUR CASE.

*20.

**21.

HAND
CARD

***22 .

HAND
CARD

(INTERVIEWER INSTRUCTIONS:FOR QUESTIONS 20 - 22:
*IF ALL CHARGES DISMISSED ONLY ASK QUESTION 20.*

**TF PLED GUILTY ONLY ASK QUESTION 21,%**

***[F TRIAL ONLY ASK QUESTION 22, %*%**)

Do you feel you got off because of the way your lawyer represented

you, or for some other reason?

l1=Lawyer's Representation

2=0ther Reason

9=Don't Know

(IF "OTHER REASON," ASK 20a, OTHERWISE GO TO SECTION E.)

Why do you think you got off? (RECORD VERBATIM, DO NOT CODE)

(GO TO SECTION E)

Which one of these was the most important reason you decided to
plead guilty?

1=You knew you couldn't beat the case if you went to trial
2=You wanted to get it over with quickly

3=Your lawyer advised you to plead guilty

4=You got a good deal from the prosecutor

5=Your friends or relatives advised you to plead guilty

(GO TO QUESTION 24.)

Which one of these was the most important reason you decided to
have a trial?

1=You thought you would get off
2=Your lawyer advised you to have a trial
3=The prosecutor didn't offer a good enough deal in return
for your pleading guilty
4=You felt you had nothing to lose by going to trial
5=Having a trial was your right, and you wanted to exercise it
6=No one talked to you about pleading guilty
7=You were innocent and wanted a trial

(IF TRIAL ACQUITTAL FOR ALL CHARGES, ASK QUESTION 23, OTHERWISE
GO TO QUESTION 24.)

B-22
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23.

24a.

25.

HAND
CARD

Do you feel you got off because of the way your lawyer [ ] 62
represented you, or for some other reason?

1=Lawyer's Representation

2=0ther Reason

9=Don't Know

(IF "OTHER REASON," ASK 23a, OTHERWISE GO TO SECTION E.)

Why do you think you got off? (RECORD VERBATIM, DO NOT CODE.)

[]
(GO TO SECTION E.)
What sentence did you receive? (RECORD VERBATIM, DO NOT CODE)
[ ] 63
Do you think this sentence is: [ ]

1=Too light (ASK 24c.)
2=Too heavy (ASK 24c.)
3=0r, about right (GO TO QUESTION 25.)

What sentence do you think you should have received? (RECORD VERBATIM,
DO NOT CODE)

(]
Compared with someone 1ike you convicted of the same crime as you [ ] 64
were, would you say your sentence was:
1=About the same as most people get (GO TO SECTION E.)
2=Lighter than most people get (ASK 25a.)
3=0R, heavier than most people get (ASK 25b.)
Which-one of these do you think was the most important reason you [ ] 65

got a lighter sentence?

1=The judge felt it was all you deserved

2=You didn't have a long past record

3=Your Tawyer fought hard

4=The prosecutor recommended a light sentence

5=The court calendar was overcrowded, and everyone wanted to get
the case over with as quickly as possible
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Which one of these do you think was the most important reason

6=The court calendar wasn't crowded, and they were in no hurry

of pleading guilty

b.
you got a heavy sentence?
HAND 1=The judge felt you deserved it
CARD 2=Your Tlawyer didn't fight hard
3=You had a long past record
D 4=The prosecutor was out to get you
5=You had a trial instead
to get things over with
SECTION E.

[ 1 66

GENERAL ATTITUDES TOWARDS ATTORNEYS AND THE CRIMINAL JUSTICE PROCESS

FINALLY, I WOULD LIKE TO ASK YOU SOME GENERAL QUESTIONS ABOUT LAWYERS AND
THE CRIMINAL JUSTICE PROCESS.

26a.

27.

28.

If you could choose any kind of lawyer regardless of cost, would [ ]

you choose:

1=A Public Defender
2=A Private Attorney

Why? (RECORD VERBATIM, DO NOT CODE)

[]

In general, would you say

1=0n Their Client's Side
2=0R, On The State's Side

that private lawyers are:

[ ]

3=SOMEWHERE IN THE MIDDLE
THE STATE

In general, would you say

1=0n Their Client's Side
2=0R, On The State's Side

BETWEEN THEIR CLIENT AND

that Public Defenders are:

DO NOT READ
CODE ONLY IF
VOLUNTEERED

[]

3=SOMEWHERE IN THE MIDDLE
THE STATE

BETWEEN THEIR CLIENT AND
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29.

30.

31.

32.

33.

HAND
CARD

34.

If you ever got in trouble again and could choose any lawyer,
would you choose (Name of Attorney Prior to Arraignment)?
1=NO 2=YES 8=DON'T KNOW

If you ever got in trouble again and could choose any lawyer,
would you choose (Name of Attorney at Arraignment and After)?

[]

[]

1=NO 2=YES 8=NA, Same Attorney As Prior To Arraignment  9=DON'T KNOW

In the average criminal case, who do you think is most important

in determining whether the defendant is convicted or not? Is it:

1=The Prosecutor
2=The Defense Lawyer
3=0R, The Judge?

In the average criminal case, who do you think is most important

in determining what sentence the defendant finally receives? Is it:

1=The Defense Lawyer
2=The Judge
3=0R, The Prosecutor?

If a defendant is convicted, which of these do you think is the
most important thing determining what sentence he receives?

1=The judge's idea of what would best make the punishment fit
the crime

2=The deal made between the defendant's attorney and the prosecutor

3=What the law says the sentence should be

4=The recommendation of the prosecutor to the judge

5=The defendant's past record

6=The judge's idea of what would best serve to rehabilitate
the defendant

7=0R, the argument the defense lawyer makes on the defendant's behalf?

A11 in all, do you feel you were treated fairly or unfairly in
your case?

1=Fairly (GO TO QUESTION 35)
2=Unfairly (ASK 34a.)

In what ways were you treated unfairly? (RECORD VERBATIM, DO NOT CODE)

(]

L]

(]

[]
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35.

36.

37.

Do you believe that you received the services of the PD earlier,

later or at about the same time as other defendants arrested
around the same time as you?
1=Earljer 2=Later 3=Same 9=Don't Know

(IF EARLIER OR LATER ASK 35a, OTHERWISE GO TO 36)

a. What makes you think so?

Do you believe that you received less, more or about the same
amount of PD services as other defendants arrested around the
same time as you?

l1=Less 2=More 3=Same 9=Don't Know

(IF LESS OR MORE ASK 36a, OTHERWISE GO TO 37)

a. What do you believe was different about the way your case was

treated?

A11 in all, who do you think was most important in determining
the outcome of your case--was it?

1=The Judge
2=The Prosecutor
3=Your Lawyer
4=You, Yourself
(IF WENT TO A JURY TRIAL)
5=0R, The Jury?
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38. Now, looking back at your case, and the services you received,
do you feel that: (CODE EACH)
1=NOT AT ALL  2=A LITTLE 3=A LOT  8=NA, Same Attorney As Prior to Arraignment

Prior to Arraignment Arraignment and After
(Use Atty Name) could be []es L1110
trusted?
(Use Atty Name) was concerned about [] 7 [T n
you as an individual?
(Use Atty Name) listened to what you []s [ 112
has to say?
(Use Atty Name) was competent? (J1g (113
(competent=knew their business) cc 80:

39. Suppose you had to do it all over again--from the time you were arrested
to the time your case was ended--what would you do differently?
(PROBE: What other things would you do differently?) (RECORD VERBATIM,
DO NOT CODE)

(]
(]
L]

THAT IS ALL THE QUESTIONS I HAVE. I WANT TO THANK YOU FOR ALL THE TIME YOU HAVE
SPENT ANSWERING THESE QUESTIONS. IS THERE ANYTHING ELSE YOU WOULD LIKE TO SAY TO ME?
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