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A NOTE TO READERS 

Th~s v~lume is in preliminary draft form. Numerous 
ed~tor~al an~ typographical errors are therefore 
present •. Wh~le the validity of the substance of the 
resear~h ~s unaf~ected, the author's regret that limits 
in proJec~ resources do not presently permit the draft 
to be rev~sed. We trust that its readers will be able 
to cope with the report's deficiencies and find 't 
research of value. ~ s 
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4. ARSON PROSECUTION 

4.0 INTRODUCTION TO PROSECUTION OPERATIONS 

While this study is primarily concerned with the arson investigation 
aspects of arson control, it cannot be complete without looking beyond to 
prosecution. This is so in two main regards. First, the proof of investiga­
tion is more than how many clearances were made by a particular investigator, 
by a unit in one year, or by comparing different clearance rates over time. 
These measures only measure a part of the process. Managers have to also 
consider the ultimate outcomes of these clearances. And, if they were 
eHgible for prosecution, were they successfully prosecuted? If not, why not? 
Second, we need to consider prosecution's impact on investigation and its 
necessary predecessor, accurate cause and origin determination. Can (speaking 
theoretically) and does (speaking practically) Successful prosecution inspire 
the investigator and cause and origin determiner to perform better? ••• Does 
successful prosecution deter the firesetter from future criminal deeds? •.• 
Does it discourage future firesetters and, if so, what kinds of firesetters, 
and to what degree? .•• Does successful prosecution reflexively inspire more frequent prosecutions with greater challenges? 

In many respects, these questions remain unanswered. Some of them have 
remained unresolved for as long as man has contemplated the rule of law, crime 
and punishment. Some, like the relationship between successful prosecution 
and its effect on investigators, seem from this study (among countless others) 
to be positive, though not as yet confirmed by statistical correlations. 
Other questions remain clouded because they admit more than one answer due to 
both real and ostensible differences in data collection, definition, and reporting tactics. . 

Despite the real difficulties in providing definitive answers to 
questions about the impact of investigation on prosecution and prosecution on 
investigation, this section will assay the available qualitative and 
quantitative information about these relationships in the following elements of the secti on: 

4.1 Arson Law 
4.2 Pre-Complaint Involvement 
4.3 Case Documentation 
4.4 Case Screening Procedures 
4.5 Pre-Trial Procedures 
4.6 Adult Prosecution 
4,,7 Juvenile Prosecution 
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4. 1 ARSON LAH 

Much has been made o~ the variation in arson la~: f~om s~ate to. state. 
For example, it has been pointed out by many that Varlatlons lnclude. 

• definition of the terms: arson, illegal burning, malicious 
destruction of property, unlawful burn'lng s aggravated 
arson, etc. 

• punishments for different types, degrees, and 'severities 
for arson-related crimes varied widely 

• different requirements to establish the crime and link 
a defendant to the crime as a guilty party. 

That variations do exist cannot be gainsayed. That the vaY'iations 
account for differences in whether and how a particular case may be 
prosecuted and what its eventual outcome might be was clear. 

But, the fact that the law in respect to arson vari~s the~ raises the 
interesting question of how these variations affe:t the l~vestlgat~ve 
process and the investigation outcome. This sectlon and l~S assoc~ated 
appendices address this question from a number of perspect~ves. F1rst, 
this section reviews the elements and proof of arson generlcally and then 
discusses the arsonMfor-profit and, lastly, attempted arson proof. 

Next, the arson laws of the eight jurisdicti?ns studied ~r~ summarized 
in respect to their SCOpe, intent, cl~rity, ~everlty, ~ge, utll1ty, 
advantages, disadvantages, and t~e~r lnt~r-slte comparlsons. A tab~lar 
summary of miscellaneous legal dlslncentlves to arsons completes thlS 
discussion. 

Next, in a state-by-state analysis, the provisions of the laws ar~ 
assayed by comparison to a hypothetical set of arson events and caps~llzed 
in a tabular summary showing distinctions in terminology and sentenclng 
1 imits. 

For a more complete treatment of the laws rel~ted to eVidence,.arson 
investigation, sequential elements of the P~OSecutlV~ proces~, the lssues 
inherent, and their implication, see Appendlx 5.1 WhlCh conslsts of 
discuss i on of: 

5.1.1 
5.1.2 
5.1.3 
5.1.4 
5.1.5 
5.1.6 
5.1.7 
5.1.8 
5.1.9 
5.1.10 

Ind ictments and Information 
Arrests and Warrant. 
Rights Against Self-Incrimination: Miranda 
Proceedings Before Arraignment 
Arraignment 
Pl eas . . 
Nolle Prosequi, Dismisssal and Dlscontlnuance 
Defense of Insanity 
Defense of Entrapmlent 
Fe~eral Anti-Arson and Related Statutes 
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ELEMENTS, PROOF AND LAW OF ARSON -.' 

Arson 

1. Common Law 

At common law, arson was the malicious and voluntary or 

willful burning of another person I s house or dwelling place or 

outhouse appurtenant to or a parcel of the dwelling house -or 

within the curtilage. The curtilage of the dwelling house was 

such space as was necessary and convenient and habitually used 

for family purposes. At common law, arson was an offense against. 

the security of habitation rather than the safety of the property 

and it was an offense against the right of possessiop rather 

than the property itself. The offense was considered an 

aggravated felony and of greater enormity than any other unlaw­

ful burning because it manifested in the perpetrator a greater 

recklessness and contempt of human life than the burning of a 

building in which no human being was presumed to be. 

2. Statutory ~hanges 

Statutes generally have enlarged upon the common law 

definition of arson. It is within the pow~r and judgment of 

the state legislatures to define arson and make it applicable 

to the burning of buildings and property other than dwelling 

houses or other houses wi thin the curti 1 age, and such definitions 
,I 

need not conform to common law definitions so lonq as the 

statute definitely and suf"iciently gives elements of the 

4-3 

~ e 

I 

i 
Ii 
'I I, 

i 
il 
Ii 
if 
~ I '. 
i ~ 
!i 
iI 
I; 

I: 
I' 
Ji 
II 
11 
I' d 
F ,I 
l' 

)1 

II 
!! 

II 
l' 

I t/ 

, 
! I 
I 
I 
'I 
l 

" -...... 

r<;-.. 

t' -'-' 

r __ --.. 

,ii 
" 

, ... ..., 

II 
.'.J 

~ 

I 
I 

'--.J 

,-.." 
ft 
" " ,~ 

r-n 
~~I 

] 

] 

~J 

J 
J 

crime. Such extensions of the definitions of the crime of 

arson have rested entirely upon statutory grounds and these 

statutes have been construed to relate not merely to security 

of the habitation but also to the protection of property. 

Changes in the common law doctrine of arson have enabled 

property owners to be subject to arson prosecution where they 

burn or set fire to their own houses. As a result of the 

common law doctrine that arson was an offense against the 

possession rather than the property, an owner who sets fire 

to his own house while occupying it was not guilty of arson, 

even though it was burned for the purpose of defrauding the 

insurer, such an act at common law constituting only a mis­

demeanor. However, statutory changes have generally been 

enacted making it a criminal offense to burn insured property 

with the intent to injure or defraud an insurer. Statutes in 

the various states make the offense of burning with the intent 

to defraud an insurer, either arson or the state legislature 

may decl.are it to be a separate and distinct offense. For 

ex/~mple, in Ohio, arson and burning with intent to prejudice 

an insurer,are separate and distinct crimes not different 

degrees of the same crime. Haas v. State, 103 Ohio 1, 132 

N.E. 158. 

Statutes relating to arson frequently divide the crime 

of arson into different degrees and provide a heavier punish-

ment for arson committed under certain circumstances. A more 

severe punishment is frequently prescribed in the case of the 
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burning of a dwelling house than in the case of the burning of 

other buildings and structures or pe~sonal property, or in the 

case of the burning of insured propa,t'ty to injure or defraud an 

insurer. statutes in some cases provide for a more severe penalty 

when the burning takes place in the nighttime or when there is a 

human being in the building and this latter provision in some 

cases exists alone or in conjunction with a provision relating 

to when the burning takes place, or "where it is foreseeable 

that human life might be endangered." state v. Murphy, 214 La. 

600, 38 So. 2d 254. 

There are some Federal statutes in the area of arson. By 

an act of Congress, whoever within the special maritime at.\d ter­

ritorial jurisdiction of the united States willfully and 

maliciously sets fire to or burns, or attempts to set fire to or 

burn, any of the property designated in the statute is guilty of 

a criminal offense. Anyone who moves or travels in interstate 

or foreign commerce to avoid prosecution, custody, or confinement 

for arson, or to avoid giving testimony, is subject to fine or 

imprisonment. 18 USC S8l; 18 USC 1073. 

A necessary element of the crime of arson at common law 

was that the house burned be that "of another". Daniels v. -
Commonwealth, 172 Va. 583. Since common law arson was an 

offense against possession rather than property, the phrase 

"of another" meant in the possession of another. Thus, an 

owner in possession and a person in sole lawful occupancy 

could not be, guHty of arson, although an owner out of possession 
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could. The requirement that the property be that "of another" 

has to a large extent been modified by statute. In Texas, 

however, the arson statute provides that a person can burn his 

own property and, if no insurance claim is filed, there is no 

crime. The present Texas statute does not take into consideration 

the danger to other property and lives and tax money spent 

extinguishing fires. 

In the absence of a statute establishing a different 

rule, it is not sufficient to constitute the crime of arson 

, that the fire be set near, against, or in a building; the build­

ing itself, must, to some extent, be burned. However, it is not 

necessary that the building be consumed or materially injured, 

or that any part of it be wholly consumed; it is sufficient if 

the fire is actually cornrnunica ted to any part of the building, 

however small. It is not necessary t.hat the fire continue for 

any particular length of time; and the offense is complete when 

the fire is put out or goes out by itself. Generally statutes 

provide that any charring of the wood of the building whereby 

the fiber of the wood is destroyed is sufficient. It is not 

necessary that the wood be in a blaze. The mere fact, however, 

that a building is scorched or discolored by heat without any 

actual ignition is not sufficient under most arson statutes. 

Under most arso~ statutes, it is immaterial how the fire 

is applied or started. It may be by direct means or by setting 

fire to some SUbstance which will convey the fire to the building 

intended to be burned, or it may be by setting fire to one build-
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ing with intent that an adjacent building be burned. However, 

in order that the communication of fire to a buS.lding other than 

that to which fire was applied shall con£titute arson, there must 

exist an intent that the fire shall be communicated to such other 

building. 

criminal intent is an essential element of the crime of 

arson r and it has been said in an arson case that intent is the 

purpose or design with which an act is done and: that it involves 

the will. However, a specific intent to burn is not required 

under most arson statute prosecutions. Statutes in some juris'" 

dictions provide that arson is the willful and malicious burning 

of or setting fire to a building "with in'cent to destroy it", 

and under such a statute an intent to destroy is an element cf 

the offense. The same is true under state statutes which define 

"burn It as meaning to "consume or generally il'1jurf,~". In the 

absence of such a statut~ the cases around the country are not 
.. 

in agreement ~\pon whether there must be an intent to destroy. 

Under state statutes, the motive '''ith which an action is 

performed is not an element of the crime of arson. At ~ommon 

law, the same wa~ true. Where ~t· t h t t h d' t' . ~ ~ a es ave s a u~es ~s ~ngu~sh-

ing arson from the offense of burning to defraud an insurer, 

motive becomes important where it must be shown -chat the intent 

of the burning was to defraud an insurer. 
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3. Indictment/Information 

The power of the legislature to prescribe the forms of 

'indictment for the prosecution of a person accused of the 

crimes of arson is unlimited except so far as it is restrained 

by constitutional provisions such as those giving the accused 

the right to demand lithe nature and cause of the accusation 

against him." 

In the case of arson" a single offense may be committed 

alt1!,.~ugh several houses or articles are burned f providing only 

one fire is set. Consequently, an indictment for arson which 

charges as a singl.e ac:::-t the burning of several houses, or which 

charges, the burning of a house as an incident to the burning of 

its contents, charges that one offense and is' not defective for 

duplicity. Also, in the case of the burning of insured property 

to injure or defraud an insurer, where there is a single burning 

only one offense is involved, even though the goods were insured 

with two different insurance coml;>anies. Under liberal ruJ.es of 

pleading, an indictment or information may contain separate 

counts charging arson and also charging the burning of insured 

property to injure or defraud an insurance company, or conspiracy 

to commit arson, or murder resulting from arson. 

In state jurisdictions, where by statute one who aids, 

counsels or procures another to willfully and maliciously set 

fire to a dwelling house is made a princip~l in his act and so 

counseling, aiding Or procuring is in itself a substantive 
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offense, it is not improper to join in one indictment one 

count ~l!h.arging the defendant as an accessory and another charg­

ing hixn as a principal, and an' information w,hich charges in a, 

single count that the accused "burned" and "procured to be 

burned" the building in question does not violate the rule 

against duplicity. 

The information or indictment must give all the details 

of the charge necessary for the defendant to make his defense, 

and if it sufficiently charges the offense, but the accused 

requires greater detail to prepare his defense, he should ask 

for a Bill elf Particulars. If the property burned is described 

in such a manner that it may apply to more than one building, 

a bill of particulars may be furnished, upon request or court 

order. 

The indictment or information for the crime of arson 

should allege all the essential elements of the crime of arson; 

that is, that there was a burning, that it was done willfully 

and maliciously, and if a particular arson statute makes oWner­

ship or possession an element of the defense, the ownership or 

possession of the property burned should be stated. The name 

of the person accused of the crime, the time and place, when 

and where it is claimed that he committed the act, and a 

description of the property burned, should be. included •. In 

addition, some state statutes require an allegation as to the 

time of burning and whether the building was occupied, as well 

as the value of the property burned. 
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An indictment or information for the offense of burning 

insured property to injure or defraud the insurance company 

should allege that the accused willfully and maliciously burned 

or set fire to specified property which was insured at the time, 

and that the burning was done with an intent to injure, defraud, 

or prejudice the insurer. Since the guilt of a person accused 

of this crime does not depend upon the legal obligations arising 

out of the insurance policy, it is not necessary to allege facts 

relating to the insurance, such as that a policy wa~ issued and 

delivered, or the amount of insurance or the name of the company 

insuring the property, or the beneficiary under the policy~ 

However, in some state jurisdictions where it is required that 

there be a valid insurance policy, the indictment must contain 

an allegation charging that there was an insurance policy in 

full force and effect. 

At common law, the form of indictment for arson simply 

charged the defendant with b\lrning a house without alleging 

that it was a dwelling house, for the word "house il
, in the 

common law definition of arson,signified a dwelling house~ and 

if at the trial it appears that the ho'use burned was not one 

which could be the subject of arson, it was the duty of the 

court to direct the jury to acquit the defendant. An indictment 

or information charging statutory arson must identify the 

property burned and must show that it was the subject of arson 

as defined by the statute under which the prosecution is 

instituted. It is sufficient under a statute relating to the 

4-10 . 



\ 
~ I 

\ 

j 

'I 
I 
I 
I 
I 

[ 

[ 

ij 
~. 

[ 

[
' " 

I, 

[ 

[ 

r 

• 

burning of a "building" to allege the specific ttpe of building 

burned. Where: a statute divides arson into degrees and makes a 

more serious offense if the property burned is a dwelling house, 

the indictment shC)uld indicate which degree of the offense is 

being charged, and it may be necessary, in alleging the lesser 

offensf~, to specij;iccLlly allege' that the building was not a 

dwelling' house or part of a dwelling house. 

The identit)!' c,f the property burned must be fixed with 

reasonable particu~arity in order to enable the accused to 

prepare his defense and plead his conviction or acquittal as 

a bar to further prosecution of the same offense, and this may 

be done by describing the property in such words as "belonging 

to", lithe property of II, "owned by'O, or lIin possession of". a 

named person and all indictment or information which does not 

contain an allegation of ownership or of possession or any 

other descriptive language tending to give a building a fixed 

location may be inslufficient. For example, in State v. Banks, 

247 N. C. 745, an iIlldictment charging the Ciefendant with bu~ing 

a warehouse, officEI, shop or building used in carrying on the 

trade of a filling station and restaurant was held to be 

fatally defectiv~ since there were hundreds of buildings in the 

county answering th,at description. 

At common law, and under some statutes defining arson as 

the burning of a house "of another", an allegation of ownership 

of the house burned is essential and an indictment must show 

that the property burned is that of a person other than the 

\lq.-11 
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defendant. Statutes in many jurisdictions, however, make arson 

an offense against the safety of the property, rather than the 

security of the habitation by defining arson so that it is 

immaterial whether the property is or. is not occupied or whether 

the property is that of the accused or of another. Under such 

statutes ownership may be pleaded and the real owner, respective 

of occupancy and a reference to ownership may be omitted entirely 

if the property is otherwise sufficiently identified. 

Ordinarily, the value of the property burned is not an 

element of the crime of arson and no allegation of value is 

necessary. However, if the prosecution is under a statute which 

applies only where the property burned has a certain value or 

is over a certain value or which fixes punishment according '1:::0 

the value of the property burned or the amount of damages, value 

then must be alleged in the indictment. 

In the absence of a statute making it a more serious offense 

should a burning occur in the nighttime, time is immaterial, and 

the indictment or information need not contain an allegation as 

to time~ On the other hand, under a statute which makes the 

degree of the offense de~pendent upon the time when the burning 

took place, or upon whether a human being was staying, lodging 

or residing in the building, the indictment must charge the time 

of the burning or that there was such a being in the house at 

the time of the burning and words of the statute in this respect, 

must be set out in full, though the name of the human being need 

not be stated. 
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4. Intent 

The necessary elements of the crime of arson both at 

common law and under various state statutes require that the 

burning be malicious and willful. The indictment should 

allege that the burning was done "willfully and maliciously" 

-and if it fails to include such an allegation it charges no 

crime. A failure to allege to either that the act was done 

willfully or maliciously will render the pleading insufficient 

unless the words used are found to be equivalent thereto. In 

the absence of statute, it is not necessary to allege in 

specific terms that the accused set fire "with intent to burn" 
~ 

for such an intent is presumed from the allegation that the 

burning was done willfully and maliciously. 

Common law indictments employed the words "set fire to 

and burn" in charging arson and a similar allegation has been 

uphe,ld under statutes as sufficient and not being obj ectionable 

as charging two offenses. Where a statute- makes a person guilty 

if he "burns or causes to be burned" designated property, then 

an allegation in these words is sufficient, without alleging 

that the accused "set fire toll the property burned. In state 
. 

jurisdictions where the terms "burn" and "set fire to" are 

regarded as synonymous it is sufficient to allege that the 

accused "set fire to" the building under a statute making the 

"burning" of a building an offense, while such an allegation 

is insufficient in a jurisdict.i.on where the terms a,re not 
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regarded as synonymous. It is wel1:-established that a 

va~ance between a pleading and the proof will be disregarded 

unless it is material to the offense charged or unless the 

accused is misled or prejudiced therepy. For example, if the 

allega~ion of ownership is not material to the offense charged, 
'-. 

then a variance between ownership alleged and that established 

by the proof is not fatal. Arson statutes frequently divide 

arson into degrees and if the different degrees are distinguished 

by the conditions under which the burning occurs or by the 

circumstances surrounding it, a conviction will be upheld even 

though the accused is charged with one degree of the offense 

and the evidence establishes that he was guilty of another one. 

The rule which permits a conviction for an offense is a degree 

inferior to that charged in an indictment if the lesser crime 

is included in the greater has been applied where the lesser 

degree of arson is included within the degree of arson charged. 

But where the different degrees of the crime are distinguished 

by a difference in the particular act committed, a variance 

between the indictment and proof is material and a conviction 

for the lesser crime cannot be upheld under an indictment 

charging the greater. For example, a person charged with 

arson in the first degree cannot be convicted of third degree 

arson for willfully burning with intent to injure the insurer. 

4-14 
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5. Corpus Delicti 

The corpus delicti of the crime of arson consists of 

two elements: t~e burning of the property in question and a 

criminal agency as a cause of that burning, and there can be 

no conviction without satisfactory proof, by either direct or 

circumstantial evidence, not only the burning of the building 

or property in question, but also that someone is criminally 

responsible for the burning, that is, that the building was 

willfully and maliciously burned and did not result from 

natural or accidental causes. If the prosecution fails to prove 

either element, the accused is entitled to an acquittal as a 

matter of law and if a plea of not guilty is ent~red the pros­

ecution must prove both the corpus delicti and the connection 

of the accused with the crime charged. Proof of the burning 

alone is not sufficient to establish the corpus delicti, for 

if'nothing more appears, the presumption is and the law implies 

~hat the fire was a result of accident or some providential 

cause rather than a criminal agency or design. 

Where the prosecution is for the burning of insured 

property to injure or defraud the insurer, it must also be 

shown that the property was insured at the time of the burning, 

and if required, that the insurance policy was enforceable. 

The prosecution must also prove an intent to injure or defraud 

the insurer. A person may be guilty of an intent to injure or 

defraud the insurer even though he is not to receive the 
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insurance money. However, in such a case the prosecution must 

show that the accused had knowledge that the property was insured. 

Rules of procedure may, at the discretion of the trial 

court, be variled. Ordinarily, the corpus delicti should be the 

first point to which the evidence should be directed. But the 

order of proof usually is in the discretion of the court, and 

unless it cJ,early appears that the defendant has been prejudice,d 

by the manner in which that discretion has been exercised, a 

reversal of judgment of conviction will not be justified. 

After it has been proved that the property was burned, 

any legal and sufficient evidence may be introduced to prove 

that the act was committed by the accused and that it was done 

with criminal intent. No universal and invariable rule can be 

laid down as to what would amount to proof of corpus delicit of 

the crime of arson since the character of the evidence will 

depend largely upon the circumstances of each case. The corpus 

delicti may be proved by direct testimony of persons who 

witnessed the commission of the crime of arson by the testimony 

of an accomplice or by the extra judicial confession or admission 

of the defendant. However, arson is usually committed alone 

and in sec:z:et, and, of course, seldom can 'be established by 

direct and positive testimony and the absence of direct evidence 

is not a bar to conviction. The corpus delicti and the criminal 

agency of the defendant are matters usually proved by circum-

stantial evicence. 

One of the common misconceptions concerning the establish-
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ment of the corpus delicti is that every accidental or 

providential cause must be excluded: In establishing the 

corpus delicti, the state has met its burden where evidence 

is presented showing that a fire resulted from human inter­

vention even though the evidence may be consistent with both 

accidental or criminal conduct. Commonwealth v. Ma~, 301 

A. 2d 368 (~';Penn. 1976). In IOOst of the state jurisdictions 

covered by ~his arson study, courts have clearly stated that 

the prosecution need not exclude each and every accidental or 

providential cause to establish the corpus delicti of arson. 

Commonwealth v. Cockfield, 380 A. 2d 833 (Penn. 1978). It is not 

necessary to prove what many arson in'W3stigators have termed 

the "negative corpus". For example, many arson investigators 

have labored under the mistaken belief that ,they must first eliminate and 
. 

excl ude the negative corpus del icti or all the, reasonable accidental/ 

natural causes. Some of the accidental or natural causes that may be 

encountered in the investigation of a fire are as follows: 

1. An electrical system in which a penny has 

been inserted in place of a fuse, or there 

exists broken or rotted insulation or 

overloading of circuits. 

2., El ect,rical appl iances and equipment 

containing defective elements. (Light 

bulbs cover.ed by paper shades have been 

found to be a cause of fire.) 
3. Leaks in gas pipes or defective stoves 

or heati ng units. 
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4. 

5. 

6. 

7. 

8. 

Careless handling or storage of painting 

equipment, paint, paint rags, turpentine, 

linseed oil or other flammable materials. 

Overheated stoves, stearn pipes or heating 

units. Often, investigators have found 

that clothing was being dried too close 

to an overheated stove, fireplace or open 

flame resulting in a fire. 

Investigators have found that sunlight 

concentrated through bubbles in old glass 

windows creating a convex concentration 

of sunlight may cause fire. 

~.tghtning. 

Children playing with matches or adults 

who carelessly dispose of cigarette, 

cigar or pipe ashes. 

Many investigators wrongly believe that until they have ruled 

out all possible accidental or natural causes, they have 

not established the corpus delicti for purposes of prosecution. 

This, as the cases cited above show, is not so. Arson investi­

gators or fire suppression personnel who are not trained in 

legal or evidentiary matters relating to arson cases are 

laboring under an unnecessary weight that may impede or totally 

obstruct the successful disposition and handling of an arson 

case. As'noted by the California Supreme Court in People v. 

Andrews, 44 Cal. Rptr. 941 (Cal. 1965), there is no requirement 
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in establishing the corpus delicti in an arson case that the 

prosecution explore the whole gamut of speculative possibil­

ities as to the causes of the f~re. h • T e ~rosecution need not 

run each one down and rule them out in turn. In another 

California case, People v. Saunders, 110 P. 825, the prosecution 

showed that the fire derived from three separate points of 

origin. Although the prosecutj,on did not expressly exclude 

every possible accidental or natural cause of the fire, the 

court noted that the improbablity of three separate fires 

arising accidentally in a building or structure was sufficient 

to establish the corpus delicti. 

In conclusion, there is no requirement in the criminal 

law relating to arson that the state prove a "negative corpus 

delicti". Arson investigators ani fire suppression personnel 

should be better trained l.'n crl.'ml.'nal d d' proce ure an eVldentiary 

prerequisites, together with working more closely with the 

State Attorney's Office, in order to assure that the prosecution 

team does not labor under this non-existent, onerous burden. 

It should be emphasized that the discussion here on 

corpus delicti relates primarily to the prose~~ticn's burden 

of establishing that a crime was committed before being allowed 

to go forward on the evidence and presen~ its case in chief. 

Although the evidence presented to prove the corpus delicti 

may be consistent with accidental or providential cause, the 

corpus delicti is still est,;:,hll.' shed. Aft th' . w_ er l.S po1nt, however, 

in going forward on its case in chi~f, the general rule in 
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most jurisdictions is that the prosecution must prove the 

corpus delicti beyond a reasonable doubt, otherwise the accused 

will be entitled to an acqu~ttal. Wh f f th • ere proo 0 e corpus 

delicti in the prosecution's case in chief is made by circum­

stantial evidence, such evidence must be established so as to 

exclude positively all uncertainty or doubt from the minds of 

the jury. 30 Am. Jur. 2d, Evidence, §l173, 1140-1142. 

Proof of the incendiary origin of fire is important to 

an arson prosecution. There is a presumption that the fire was 

the result of accident or some providential cause rather than the 

result of the criminal design and the evidence must be presented 

to rebutt that presumption. The necessity of proof that the 

fire was of incendiary origin does not necessarily require proof 

that some highly combustible material was employed, although 

this is the usual method employed which will yield evidence. 

Incendiarism may be proved by positive evidence such as 

testimony as to the manner in which the fire burned or the 

presence of an odor of a flammable liquid or that combustible 

materials or flammable liquids or their containers were found 

on the premises or the presence of human footprints. It may 

also be shown by evidence aimed at demonstrating the improbability 

that the fire had resulted from accidental or natu,ral causes. 

Expert opinion is admissible in arson prosecutions to establish 

the incendiary origin of a fire. The admissibility of expert 

opinion rests upon the ground that the known or provable facts 

may have a meaning which cannot be read except by persons 
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specifically qualified by skill, experience or training and 

stugy to interpret them. A qualified expert may give his 

opinion as to the origin of the fire where there are involved 

explanations and inferences not within the range of ordinary 

training, knowledge, intelligence and experience. Courts have 

recognized that in the prosecution for arson,it is not error 

to admit evidence of a duly-qualified, competent expert witness 

as to hypothetical questions submitted to him bearing upon the 

question of the fire being of incendiary origin. State v. 

Green, 254 Ia~ 1379. In a recent case, People v. Sundlee, 

70 Cal. App. 3rd 477, the court properly allowed the testimony 

of an expert describing time delay devices used to start fires, 

and the court allowed the expert to express the opinion that the 

fire involved in the particular case had been started by a 

sophisticated, time-delay device. The court allowed the expertls 

testimony where the opinion was based upon his observations at 

the fire site within seven minutes after the fire broke out and 

where, though the expert found no remains of a time-delay device, 

circumstances surrounding the fire supported an inference that 

the fire had been artificially ignited by some such device 

Although expert testimony often goes directly to an ultimate 

issue in a criminal prosecution, the modern trend is to allow 

such testimony as providing facts and information to the jury 

which would be beyond its intelligence, knowledge, training and 

experience. 5\~. Jur. 2<!, Arson and Related Offenses, S49. 
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6 . Identity 

In addition to proof of the corpus delicti, the prosecu-

tion must show the criminal connection of the accused with the 

burning. Proof of the corpus delicti is distinct from evidence 

which establishes the connection of the accused with the crime, 

although proof of the latter fact usually establishes the former. 

Where the i~entity of the accused is in issue, proof of every 

fact and c~rcumstance which tends to establish the identity of 

the person wh~ set the fire is admissible. Courts have allowed 

into evidence testimony that tbe defendant was seen on the 

premises or in the vicinity of the fire whether before or after 

it occurred or if footprints were found near the burning building which 

correspond with the defendant's footprints. Such evidence, 

although not by itself sufficient to establish guilt, may be 

considered by a court or jury with other suspicious circumstances. 

Although a conviction may be had, even though there is no evidence 

that the accused was in a position where he could have ignited 

the fire, there must be something connecting him in a personal' 

way with the actual burning. 

It is generally established that a bare, extra jUdicial 

confession of guilt by one accused of a crime. uncorroborated 

by any other evidence, is not ~ufficient, but where th~r~ is 

some evidence aside from the admission or confession tending to 

show that there was a burning and that the fire was of incendiary 
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origin, the extra judicial confession or admission is 

admissi.ole in evidence. There is a widel:y- varying vie\V' as 

to the amount of corroborative evidence required. There is 

some authority that any evidence at all, even the slightest, 

tending to show that the burning was by design and not accidental, 

is sufficient. In People v. Jones, 123 Cal. 65 an~ in State v. 

Rogo\.:l'ay, 45 Or. 601, the courts held that to warrant the 

admission of and to corroborate the confession, the evidence as 

to the incendiary origin of the fire need not be as convincing 

as the evidence necessary to establish the corpus delicti in 

the absence of any confession. 

The state jurisdictions gellerally hold to one of the 

following standards on the sufficiency of corroborative 

evidence: 

1. Any evidence, however slight, is sufficient. 

2. There must be independent, material and 

substantial evidence to corroborate an 

extra-judicial confession. 

In any event, the above test only applies to extra-judicial 

confessions. 

The general rule that evidence of separate and independent 

crimes is inadmissible to prove the guilt of a person on trial 

for a criminal offense operates in a prosecution for arson to 

exclude evidence of crimes distinct from that charged, whether 

or not such crimes were of a similar character. Howp.vpr, there 

is an exception to this general rule which is widely accepted 

by the courts. One exception is that where eviqence tends to aid 
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in identifying the accused as the person who committed the 

par±icular crime under investigation- -~ by way of showing his 

"signat~re" to a crime -- such evidence is admissible in spite 

of the fact that it tends to show th~ guilt of the accused of 

other crimes for which he is not on trial. For example, in 

State v. l>1cClard, 81 Or. 510, the reviewing court held that 

evidence of other burnings was admissible in prosecution for 

burning with intent to injure or defraud an insurance company 

because such evidence was presented for the purpose of showing 

a motive to commit the crime; to show the intent with which an 

act was committed; or, in the altern~tive, to show that the 

act charged was committed pursuant to a system of acts of the 

same character having as an end result the defrauding of an 

insurance company. 
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7. Defenses. 

A person, to be guilty of the crime of arson, must have 

the capacity to commit a criminal act. It is generally held 

that there is no criminal responsibility where at the time of 

committing the act, the accused was laboring under such a 

defective reason, from disease of the mind, or other mental 

disfunction that he did not know the nature and quality of the 
"\or 

act he is doing or, if he did realize the quality of the act, 

he did not know that he was doing wrong. 

It is generally held in various state jurisdictions that 

a person between the ages of seven (7) and fourteen (14) is 

. l.·ncapable of committing the crime of arson, prima facl.e --

although there are instances where children as young 

as eight ca) years of age have been found competent to commit 

the offense. 

In some state jurisdictions, the consent or rq,'tification 

of th.e owner will constitute a bar to prosecution of \~h.e offense 

of arson. In jurisdictions such as Texas, if an owrier is guilty 

of no crime in setting fire to his own property, then apex-soIl 

who sets the fire with the sanction of the owner or subsequent 

ratification is not guilty of arson. Ratification by the owner 

of the burning of property after criminal proceedings have been 

does nAt lessen the crime or change its status started, however, v 

as of the time it was committed. 

The defense, double jeopardy, may not be invoked for 
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alleged defenses arising out of a single burning if separate 

and distinct crimes are involved and, the same evidence will not 

establish both defenses. On the other hand, there may be double 

jeopardy if the same evidence will establish hoth offenses. 

Where the same property is involved in both charges, as for 

example, where one relates to the burning of a buildi~g and 

the other charge relates to the burning of its contents, and 

all the facts constituting the second offense may be proved to 

establish the first, acquittal upon or disl'Ilissal of the first 

charge bars prosectuion upon the second. But, there is no double 

jeopardy if this is not the case. 

Under state statutes punishing as a principal one who 

burns or causes to be burned, or who aids, counsels or procures 

the burning of specified property, acquittal on one count of an 

indictment charging that the accused burned the property will 

not bar prosecution on two other separate counts that he caused 

the property to be burned and that he aided, counseled, and 

procured the burning. Also, there is no double jeopardy where 

one offense is for arson and the other is for the burning of 

insured property to injure or defraud an insurance company. The 

same principal holds true where one charge in' an indictment is 

for conspiracy to burn property with intent to defraud an 

insurance company and the other is for the offense of burning 

insured property to injure or defraud the insurance company. 
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Arson for Profit/Insurance Fraud 

1 • Common Law 

As previously noted, as the result of the common law 

do~trine that arson was an offense against the possession 

rather than the property, an owner who set fire to his own 

house while occupying it was not guilty of arson, even though 

it was burned for the purpose of defrauding an insurance 

company. It was generally held that such an act at common 

law constituted only a misdemeanor. 

\~,~\ 
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2. Statutory Enactments 

The common law doctrine has been modified or eliminated 

in many state jurisdictions. statutes in most states provide 

that a person who burns insured property with the intent to 

injure or defraud an insurance company is guilty whether the 

property belongs to himself or another person or whether the 

owner has ratified and consented to the act. Statutes in 

some jurisdictionl provlde that whoever willfully and 

maliciously burns insured property with,the intent to injure 

or defraud the insurance company is guilty of a criminal offense. 

~r elements of the offense of burning insured property to 

i~)ure or defraud the insurance company are the willful and 

m~licious burning of property, which at the time is insured, 

with the intent to charge, injure or defraud the insurance 

company. The overt act required is the burning, not the 

insuring of the property, and a burning, coupled with the 

intent to defraud the insurance company, constitutes the 
crime. 

The intention is the controlling element of the crime 

and the property must have been bUrned for the specific purpOse 
'. 

of defrauding the insurer. It differs from the offense of 

arson in that in arson there is no requirement that the 

property bllrned be insured or that the property be burned wi th ~ 

the specific intent to inj ure or defraud the insurance company. ~ 

Therefore, a person may be guilty of arson in burning insured 
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property wi.th the intent to injure the in:surance company. 

Generally, the guilt of the accused does not depend. upon 

the legal oblj.gation arising out of the policy and questions 

of what persons were prejudiced or benefitted by this crime 

are entirely collateral to the prosecution itself. If the 

defendant intends to compel the insurance company to pay money 

to others, his intent to injure the insurance company is no 

less real than if he himself expects to receive the money. 

As ag~ns.ral rule in most state jurisdictions, the 

enforceability of the insurance contract is not an element of 

the offense of burning insured property with the specific 

intent to injure or defraud an insurance company and the guilt 

or innocence of the accused does not depend upon the validity 

of the policy. It is merely sufficient that the accused believed 

that the policy was enforceable because the controlling element 

of the crime is the intention with which he acts and-sets fire 

to or burns property and not wheth~r he or someone else holds 

a legal. and binding policy upon which the insurance company can 

be compelled to make payment if the property is destroyed or 

lost. 
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3. Corpus Delicti 

Where the prosecution is for the burning of insured 

property to injure or defraud the insurance company, it must 

be shown that the property was insured at the time of the 

burning and, if required ~der state law, that the insurance 

policy was enforceable. The prosecution must also prove a 

specific intent to injure or defraud the insurance company. 

A person may be guilty of intent to injure or defraud the 

insurer even though he is not to receive the insurance money. 

However, in su~h a c&~e, the prosecutio~ mu~t anow that the 

accused had knowledge that the property was insured. To 

warrant a conviction for the burning of insured property to 

defraud an insurance company, the prosecution must prove all 

the elements of the crime beyond a reasonable doubt and the 

evidence may be sufficient to prove arson without proving the 

burning of insured property with the intent to defraud the 

insurance company. 

The proof necessary to establish the corpus delicti for 

the burning of property to injure or defraud an insurance 

company will vary widely as the circumstances of each case are 

presented. Generally, the following leads will indicate 

positive circumstantial evidence that a fire was set for an 

insurance fraud: 

1. Presence of incendiary material. 

2. l.tultiple points of origin. 
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3. 

4. 

5. 

6. 

7. 

8. 

Loqation of the fire in a building, such 

as the roof, may indicate arson insurance 

fraud becau~,e many insurance adjustors will 

declare a fjLre a total loss if the roof is 

destroyed 

The time Of day when the fir~ occurs. If 

the fire is at night or during occasions 

when few persons are expected to be present, 

the lack of witnesses may be a circumstantial 

fact pointing to insurance fraud by arson. 

If the building is vacant or undergoing 

renovation, these two facts may indicate 

insurance arson fraud. 

If the occupants of a bUilding have .recently 

departed or if there is evidence that objects 

such as woodwork, plumbing, wiring or other 

objects have recently been removed, this too 

may point to arson insurance fraud. 

If the property is for sale or there has been 

a recent sale of the building, this may 

indicate arson insurance fraud, particularly 

where the building is over-insured. 

If fire occurs shortly prior to~the expiration 

date of the policy or if the fire occurs 
c' 

immedia~e1y after insurance has been obtained 

or increased, these Circumstances may also 

indicate arson insurance fraud. 
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C. Attempts 

An attempt to commit the crime of a~so~ ,may. be p.unish-
, \ .... ~ .,", .' .. 

" , 

able by: virtue of express 
statutory declarations to that 

effect or because of a general statute embracing all attempts 

to commit a crime. In determining what constitutes an attempt 

to commit arson, a study of the principxes governing attempts 
generally is necessary. 

As a general proposition, an indic,table attempt consists 
of two elements: 

(1) An attempt to commit the crime, and 

(2) A direct ineffectual act done towards 

its completion. 
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ANALYSIS OF PROPOSED STATUTORY AMENDMENTS 
AND EFFECTIVENESS OF STATUTES 

The state jurisdictions covered by this study curr~ntly operate under 
widely-varying arson statutes. Several of these states disagree sharply on 
what acts constitute the offense of arsone In Texas, for example, the 
'offense' of arson has not -been corrmitted if the owner has 'burned his hous-e 
in a rural area and has not claimed insurance reimburseme~t. By. contrast, 
the ~ere setting of a fire in a trash bin constitutes a felony in the State 
of Colorado because of the strict environmental laws that have been 
adopted. In some of the states covered by this study, the state fire 
marshal is provided with subpoena powers and serves in the role of a quasi­
grand jury. In other jurisdictions t the fire marshal simply establishes 
the cause of a fire and makes related factual determinations. 

Proposals for statutory revision of state arson laws usually focus on 
one or two comprehensive arson laws--one is the Model Arson Law originally 
published by the National Fire Protection Association in 1931 (adopted by 
27 states); the other is the Model Penal Code adopted by the American Law 
Institute in 1960 (adopted by 23 states). The ten states covered in this 
study have adopted one of these two laws in one form or another. As noted 
in this report, both basic model laws suffer' from a number of deficiencies, 
including verbose and vague language and poor treatment of related 
offenses. 

The Alliance of American Insurers, The American Insurance 
Association, and the National Association of Independent Insurers have 
developed a new Model Arson La\'/, which may serve as a guide to legisl ators 
and other organizations interested in revising current arson laws and penal 
statutes. The new model law proposed by this group of organizations 
provides penalties for: 

1. Engaging in acts that endanger both life and 
property 

2. Damaging real and personal property by either 
fire or explosion. 

3. Damaging an occupied building. 

4. Conspiring to cause a fire or explosion. 

5. Damaging or destroying the property of 
another person. 

6. Damaging or destroying property to collect 
insurance proceeds. 

7. USing fire or explosives in a reckless or 
negligent manner. 

8. Making false reports concerning the placement 
of incendiary or explosive devices or other 
destructive substances. 

.~ 
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9. Fail ing to control or report a dangerous fire. 

10. Attempting to start a fire or cause an 
explosion. 

11. Causing or risking a catastrophe, and 
failing ta ~itigate a catastrqphe., 

12. Possessing ex pl osives or incend iary dev ices. 
'. 

13. Arranging or 'placing explosive lOr incendiary 
devices in a building. 

According to its advocates, among the advantages of the new proposed 
model law are the following features: 

1. A majority of state legislators will find the new 
Model Arson Penal Code readily adaptable to the 
substantive and procedural criminal provisions 
they have already adopted. 

2. The new Model Arson Penal Code provides stricter 
penalties for fires which result in death or 
injury or tn~eaten the lives of firefighters 
and other innocent victims. 

3. The new Model Ar'son Penal LaN penal'izes those 
who intentionally cause explosions or bombings. 

Many state laws currently do not specifically include such destructive acts 
as explOSions or bombings in the arson sections of their penal codes. In 
arson-far-profit fires, the insured property owner frequently aids, 
counsels, or procures a fire setter. The new Model Arson Penal Law takes 
this characteristic into consideration and provides greater latitude to 
prosecutor's in prosecuting not only the arsonist II but those who hire an 
arsonist or participate in a conspiracy to burn or bomb. 

Although the new Model Arson Penal Law addresses a number of 
weaknesses and disadvantages in existing statutory provisions, this law has 
several potential flaws of its own that are worth considering. Fir'st, the 
new Model Arson Penal Code was drafted by the American Law Institute, and, 
thUS, may not be as adaptable to those states using the National Board of 
Fire Underwriters Model Law passed in 1948. Second, the new Model Arson 
Penal Law attempts to prescribe punishment to those who fail to control or 
report dangerous crimes--this particular provision may be unenforceable. 
For example, in cases of accidental fire, peopl e may be unfairly punished 
for first attempting to control fires themselves and then calling the fire 
department after realizing the fire is out of control. Third, the new 
Model Arson Penal Law defines attempted arson as a felony in the third 
degree. A better approach would be to link the punishment for attempted 
arson to the severity of the offense if it had been compl eted, thus 
allowing greater fairness in punishment and greater deterrent effect. 
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In several state jurisdictjons, model reporting and immunity la\~ 
have been enacted in order to obtain the active cooperation and assistance 
of insurance companies in arson investigation and prosecution. One of the 
major objectives of such laws is to increase the flow of infonmation 
between law enforcement and investigative agencies and insurance companies. 
Under such laws, insurance companies are provided with inmunity from civil 

'. or criminal prosecution for -informing state fire marshal s or. other. ' . " 
investigator'y offiCials of. fires that appear to be. suspicious in orig.in. 
Specifically, such repclrting and immunity laws provide the following 
fUllCt ions: .' . " " . , 

1. Allow authorized agencieg to require insurance 
companies to release relevant information 
concerning a policy holder involved in a fire 
loss, including history of premium payments, 
previous claims~ scientific reports and 
analyses, witl'leSs statements, and investiga­
tory files in general. 

2. Require insurance companies to notify law 
enforcement a1~encies of suspicious fire 
losses, with such notice constituting a 
request for official investigation. 

3. Grant immunity to insurance companies that 
prov i~e infonnat i on to 1 aw enforcement 
agencies. 

4. PrOVide for confidentiality of information 
released and testimony provided in connection 
with prosecution of an insured. 

The adVantages of such reporting-immunity laws are obvious. First of 
all, the law permits the release of information that may be unsubstantiated. 
in the initial phases clf an investigation, but which may provide investiga­
tive leads to law enfor'cement authorities. Second, the new 1 aw allows the 
full resources of both private insurance industry groups and a law 
enforcement agency to be combined in a concerted program of deicection and 
prosecution. One law Y'eview writer has referred to this as a two-pronged 
"wishbone offense" attack against arson. (Marv ir\lc!~t Ka't"p, The "Wi shbone 
Offense" - A Two-Pronged Attack Against Arson, the rn~l1rar,ce Forum, Pages 
205-214). . 

There are very few disadvantages to the model reporting-immunity 
laws. However, it ha~; been observed that such laws pennit thEI disclosure 
of unsubstantiated personal information that may impair certa'in privacy 
rights of individuals. 

Other recent statutory enactments are those which amend valued policy 
laws to permit recovery only of the actual cash value of destroyed 
property. Val ued policy laws were initially enacted to protect the insured 
after the loss of his building by prohibiting insurance companies from 
arguing that the building had been over-insured. The law wa!S intended to 
provide for equitable premill11 payment by the insured and al SIO encourage 

4-35 

bZ • b > ,+ \ If ) s' " 

1 , 
j' I 
I~ . 
!~ . 'f ~ Ii .J 

1: 
1~ T j 

" 
r .. 

I 
r-"" 

" , ~r 

.1 
. ' 
\ .--,., 
j , '! 
~, .~ 

r ''', 
i . II It, 
,.' 

1'. I ' il 

,i i 
r ~'" 

~. '1 Ii 
,-" 

Ii ~,~ 

Ii 

j 

'11 
!I 

1 

\..:-

... « 
.( 

J 

J 
\\ 

j 
j 

] 

J 
I 

. j J 
, i 

. 
" , 

• ! > 

.~---. 

more careful underwriting practices by insurance companies. However, one 
of th~ problems with the valued policy law is that it prOVides an economic 
incentive for the commission of arson. If the value of the building at the 
~ime of loss is less than the value written in the insurance policy, the 
1nsurer cannot argue that payment be limited to the lower value. In an 
arson-for-profit scheme, the owner could buy buildings that have 

. deteri orated., def'l at ed,,' or ·h,ig h~,y d~pr.ec tat-ed,. ··and . then ,buy i-nsur.ance :i n , 
amounts, far exceeding the actual casb val ue, thus reaping enormous profit' .. 
upon ~rson of the b~ildings. Another dis~dvantage of valued policy laws is 
t.~at 1nsurance ·prem~ul)1 rates tel1d, to be h~gh~r 1n states that have adopted" 
tHese Ja~'1S because 1nsurance proceeds are pa1d ·1n excess of cash val ue.' 

Some states have amended or substantially changed Unfair Claims 
Practices Acts. Such laws were drafted and enacted to encourage timely 
settlement of claims and penalize insurance companies that have failed to 
settle losses expeditiously and fairly. Generally, a penalty is imposed 
ueon insurance compani~s that do n~t settle cl~ims within sixty (60) days 
al'ter t~ey have been f1led by the 1nsured. Th1S type of law provides 
protection to an insurance consumer by mandating that the insurance company 
ackm,wledge and promptly pay claims. One of the problems with this law, 
~weve\, i~ th~t it $Offietimes does not provide enough time for a thorough 
1nvestlgatlon 1n a suspected arson case. Insurance companies are reluctant 
to run afoul of the penalty prOVisions of this law or risk a libel suit by 
delaying payment of insurance claims. 

In conclusion, the various state jurisdictions shOUld consider 
amendments to existing laws and related property and insurance laws to 
increase the penal and econanic disincentives in order to reduce the 
incidence of arson. 
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ARSON LAWS IN SELECTED JURISDICTIONS 

Ari zona 

'.,' . The ,law·perta.ining. to, arson is set forth in.€hapt~r 17 of Arizona. 
. Revised' Statutes. The Arizona laws pertaining to arson were amended by the 

1977 Arizona legislative Se~sion, and became .effective Oc~ober 1, 1978 •. 
Arson laws in Arizona are divided between arsons of occupled and unoccupled 
structures and the crime of reckless burning.' 

The provisions of Sect. 13-1702, Chapter 17, Arson Revised 
Statutes, provide that: 

A person commits reckless burning by recklessly 
causing a fire or explosion which results in 
damage to an occupied structure, a structure or 
property. 

Reckless burning as set forth above is a Class I misdemeanor, punishable by 
a term in prison for six (6) months and/or a fine of not more than One 
Thousand Dollars ($1,000.00). 

A person commits arson of an .unoccupied structure or pt'operty.under 
Arizona law by damaging an unoccupled structure 0\ property by ~now1ngly 
causing a fire or explosion. Arson of an unoccup1ed structure 1S 
punishable as a Class IV felony, punishable by a term of imprisonment for a 
period of four (4) years or less. The Arizona statutory scheme divides 
arson of property into several different classes depending upon the value 
of the property. Arson of property is a Class IV felony if the property 
had a value of more than One Thousand Dollars ($1,000.00). (In a recent 
case, a suspect was arrested for arson of a shoppi~9 cen~er that sustained 
over one million dollars in damages. Due to the llmitat10ns of the law 
charging him, he could only be charged with the Class IV felony type. 
Accordingly, the maximuh punishment for this fire set was at most 4 years 
imprisonment.) Arson of property is a Class I misdemeanor if the property 
had a value of One Hundred Dollars ($100.00) or less (Sect.13-1703, Chapter 
17, Arisona Revised Statutes). 

It will be noted that the Arizona Arson Law referred to above makes 
the burning of one's' dwelling place or structure or building a crime 
punishable by a term of imprisonment and monetary fine. This e~ement of 
the common law has been eliminated under Arizona law. Under Arlzona law, 
the essential elements of the offense of arson must show that a burning was 
done voluntarily by the defendant without excuse or justific~tion and 
without any bona fide claim or right [State v. Scott, 118 ArlZ 383, 575 P 
fa 1383 (1978)]. 

. The Arizona Statute provides that a person commits arson of an 
occup~s.tructure by damaging an occupied structure by knowingly causing a 
fire or explosion. Arson of an occupied structure is a Class II felony, 
punishable by a term of imprisonment of seven (7) years or less 
[Sect. 13-1701(b), Chapter 17, Arizona Revised Statutes]. In addition, 
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under Chapter 8 of the Arizona Criminal Code, Sect. 13-803, the defendant 
may al so be responsible for restitution in cases involving death, physical 
injury, or economic loss. Under this section, if a defendant is sentenced 
to fine, payment, and enforcement of restitution, restitution shall take 
priority over payment of the criminal fine to the state. 

The distinction between arson of.an unoccupied structure and arson of 
an occupied structure is based on whether the particular building was being 
used as a residence for human habitation or was being used merely for. 
business or other non-residential purposes (State v. Stubba, 113 Ariz. 434, 
556 P. 2d 8 (1976)J. . 

Insurance Immunity 

In' July of 1979, a major statutory prOVision was enacted by the 
Arizona legislature as Sect. 20-1901, et seq., providing for immun'ity from 
liability for insurance companies for disclosure of information relative to 
arson or suspected arson. This statute requires mandatory reporting 
prOVisions by the insurance company (thUS, improving an at~son unit's data 
base and ability to work with insurers) and may result in insurance 
companies not settling potential arson claims without notice to prosecutive 
authorities. Another recent enactment concerning the Arizona arson 
situation is Sect. 44-1220, Arizona Revised Statutes, which makes it a 
Class V felony to make fraudulent insurance claims. In addition, Arizona 
has al so enacted a state version of the Federal RICO Act concerning fal se 
claims, racketeering activities, extortion, and arson. 

In 1979, a second enactment of significance made fraudulent insurance 
claims a Class V felony. 

An Organi zed Cr-ime Statute defined II racketeer; ng" crimes to incl ude 
false claims presented through fraud or arson. This would be a predicate 
offense under the Federal RICO Statute under Section 1961, Title 18, United 
States Code. A related statute makes the use of force in crime and 
conspiracies also now applicable to the crime of arson. 

In 1978, arson-related deaths were covered in a felony murder 
statute. Murder in the first degree was defined to include death of a 
person in connection with arson of an occupied dwell ;ng. Incongruously, 
the death of an individual in connection with arson of an unoccupied 
dwell ing or any other structure is nota crime other than arson. The 
District Attorneys' Office has submitted revisions to cover this oversight; 
however, no act i on has been ta ken by the State Leg is 1 ature. I n the 
Assistant District Attorney's opinion~ this inaction is based on the 
reluctance to amend legislation recently enacted because of the possible 
accompanying embarrassment& 
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C.al ifornia 

In 1979, the California legislature amended and modified provisions 
of the California Penal Code pertaining to the crime of arson and the 
punishment thereof. Under California law, a person is guilty of arson when 
he wi1l fully- ,and, mal iciou-sly sets fire, to Qt~ burns or causes tQ be burned 

. or who aids, counsel s, or ~rocu~es the burmng a!, any structure, fo~est , 
land or property [451, Callforn1a PeDal Code (19,9)J. ~nder.the ~al1fornla 
Arson Law, the: following definitions .have been adpp~ed 1n :constr~lng the 
1 aws proscribing: arson: 

1. Structure - Ary building or commercial or public tent, 
bridge,tunne or power plant. 

2. Forest Land ~ Any brush covered land, cutover land, 
forest;-gFass lands, or woods. 

3. Property - Real property or personal property other than a 
structure or forest land. 

40 Inhabited - Currently being used for dwelling purposes, 
whether occupi ed or not. .. Inhabited structurel! and 
.. inhabited property" do not incl ude the real property on 
which an inhabited structure or an inhabited property is 
located. 

5. 

6. 

Maliciously - wish to vex, defraud, annoy, or injure 
another person, or an intent to do a wrongful act. 

Recklessll - a person is aware of and consciously 
disregards a substantial and unjustifiable risk that his 
act will set fire to, burn, or cause to burn a structure, 
forest land, or property. The risk shall be of such 
nature and degree that disregard thereof constitutes a 
gross deviation from the standard of conduct that a 
reasonable person would observe in this situtation 
[Sect. 450, California Penal Code (1979)J. 

The above definition of "recklessly" baSically connotes 
gross negligence. 

Arson that causes great bodily injury is 11 felony punish~ble by 
imprisonment in the state prison for five (5), seven (7), or nlne (9) 
years. Arson that causes an in~abi~ed struc~ure or inhabit~ property to 
burn is a felony punishable by lmpr1sonment 1n the state pr1son for thre~ 
(3), five (5), or seven (7) yearso Arson of a structure or forest land lS 
a felony punishable by imprisonment in a state prison for two (2), four 
(4), or six (6) years. Arson of property is a felony pUnishable by 
imprisonment in a state prison for,sixteen (16) months, two (2) or three 
(3) years. For purposes of the cr1me of arson of property, ars~n does not 
include the situtation where one burns ,or causes to be burned h1S.0W~ , 
personal property, unless there is an 1ntent to defraud or there 1S lnJury 
to another person or another person's structure, forest land, or property. 
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One weakness n~ted in,the provisions of Sect. 451, Californai Penal C~de (1979)~ conc~rnlng punlShment of different types of arsons is the 
dlfference 1n punlshment between arson that causes great bodily injury and 
arson tha~ ca~s~s an inhabited structure to burn. Arson that causes a 
great bodlly lnJury m~y be,punishable by a term of nine (9) years; whereas 
arson t~at ~auses· an '~h~blted structure to burl1 will" only be- punisha'b,leby 
a t:rm ,~n. the ~tate pr.lson .for seven (7) years .. , Si nce the risk of great . 
bOd11Y)lnJur

y 
1S very real where inhabited structures (presently OCcupied 

or. not ,are burned, :the Cal,iforn'ia .. legislature should amend the penal code 
to brov1de as severe a penalty for .arson'that causes an inhabited' structure 
to urn as arson that causes great bodily injury. The state legislature 
should seek to deter the burning of inhabited structures by punishment 
equal to arson that causes great bodily injury. 

Under California la~, a person is guilty of unlawfully causing a fire 
when he recklessly sets f1re to or burns or causes to be burned any 
structure, fo~est 1 and, or property [Sect. 452, Ca.1 ifornia Penal Code 
(1979)~. Callfornla Penal Code on reckless burning sets forth the followlng penal classifications: 

(a) ~nlawfully caus!ng a fire that causes great bodily injury 
ls,a felony punlshable by imprisonment in the state 
~rls~n for tw? (2), four (4), or six (6) years, or by 
1mpr1sonment In.the county-jail for not more than one 
y~ar, or by a flne, or by both such imprisonment and flne. 

(b) Unlawfully causing a fire that causes an inhabited 
str~cture Or iryhab!ted prop~rty to burn is a felony 
pun1shable by lmprlsonment ln the state prison for two 
(2), three (3 ~, or four (4) years, or by impri sonment in 
t~e countY-Jall for' not more that one (1) year or by a 
flne, or by both such imprisonment and fine~ , 

(c) ~nlawfully causing a fire of a structure or forest land 
lS,a felony ~unishable by imprisonment in the state 
prlson for sl~tee~ (16) mo~ths, two (2) or three (3) 
years, ,or by 1mprlsonment 1n the county jail for not more 
~han,slx (6) months, or by a fine, or by both such 
lmpr1sonment and fine. 

(d) Unlawfully causing,a fire of property is a misdemeanor. 
For purposes of thlS paragraph, unlawfully causing a fire 
of prope~ty does not include one burning or causing to be 
burned h1S own personal property unless there is injury 
to another person or to another person1s structure, 
forest 1 and, or property. [Sect. 452 Cal ifornai Penal Code (1979)] , 

"
n California law also contain! a provision that may prove highly useful 

combattlng arson by providing law enforcement personnel with another 

4-40 

. ) 



I 
f I 

I 
·1 
J 
1. 
T 
f~ 
" A.AM-I 

,....." 

~~ 

[ 

[ 

[ 

[ 

r .... , 

[ 

[ 

[ 

[ 

[ 

[ 

tool for attacking the problem. The provisions of Sect. 453, California 
Penal Code (1979), state that every person who possesses any flammable, 
explosive, br combustible material or substance ••• with the intent to 
willfully and maliciously use such material, substance or device to set 
fire to or burn any. • .structure, forest land, or property. 

: .. 
In .addition, Cal i.fornia Penal Code, (1979) provides that any person' . 

who ,will fully and mal iciously attempts to set fire to or attempts to burn ' 
or to aid, counsel' or procure the burning of any structure,· fcirest' land or·:·· 
property, or wh'o commits any act prel im'inary thereto, or in furtherance 
thereof, is punishable by imprisonment in the state prison for sixteen (16) 
months, two (2) or three (3) years. The placing or distributing of any 
flammable, explosive, or combustible material or substance, or any device 
in or about any structure, forest land, or property in arrangement or 
preparation with intent to eventually willfully and maliciously set fire to 
or burn same, or to procure the setting fire to or burning of the same, 
shall, for the purposes of this act, constitute an attempt to burn such 
structure, forest land, or property. 

In addition to the penal classification of fines and imprisonments 
set forth in the Cal iforn'ja Penal Code relating to arson, the Cal ifornia 
legislature has also imposed an additional fine on persons convicted of 
arson for pecuniary gain or to defraud an inSUrer. Unde." Sect. 456, 
California Penal Code (1979), when any person is convicted of a violation 
of any provision of this chapter, and the reason he committed the violation 
was for pecuniary gain, in addition to the penalty prescribed instead of a 
fine provided in subdivision (a), the court may impose a fine of twice the 
anticipated or actual gross gain. This provisions of subdivision (a) 
provide that the court impose a fine not to exceed Fifty Thousand Dollars 
($50,000.00), unless a graater amount is provided by law. In cases where 
~n arsonist burns a building anticipating a financial gain from an 
lnsurance company of One Hundred Thousand Dollars ($100,000.00), under 
Sect. 456(b), California Penal Code (1979), the court may impose a fine of 
Two Hundred Thousand Dollars ($200,000.00) against the person so convicted. 
This provision, along with the imprisonment tems provided should provide a 
definite financial and penal disincentive to persons contemplating 
committing the crime of arson. There are insufficient statistics and 
experience available at this time to inditate what impact and effect the 
revised California Statute passed in 1979 has had on this problem. 

4-41 

? \ r 

I 
~' I 

:' 

, 

"1 1 
I I: :1 

r 
;I 
'I 
II 

Ii '1 d I H 
;! 'I 
Ii ~\ 
'I ti II 
Jj ( :1 ' i 
II I 

1 
• 1 

!1 ~ i 'I 

t \ /1 
Ii 
II ~I 

I: il 
d 1'1 

Ii ~ 
t !I 
ji' I' ,I 

Ii ~ iI 

if W 11 1 

t\ ~ 
II It 
it 

" Il h 
b. 

II F· 
l II 

II I. 
i! Ii 
II 
It 
II 
U 
I' 1·( 
'I 
il 
'I II 

I" if 
Ii 
: I 

J 
I 
I 
I .. ~ 
T , 
;.~ 

"""1 

'-[1 
.:D 

11 ~ j 

'n Iii 
_ll 

'~n 

II 
"'u 

J~ 
,1 
~ ... 

'.~ 

If 
-'" 

1] " I 

] 

] 

] 

J 
I 
b t 

\ 

Maryl and 

Under Article 27 of the Maryland code, any person who willfully and 
maliciously sets fire to or burns or causes to be burned or who aids, 
counsels or procures the burning of any dwelling house, or any kitchen, 
shop, ba;n, stable, or other out·house that is parcel~hereof, or belonging 
to or adjoining thereto common with the 'property ,of blms.elf, or of another, 
shall be guilty of arson, and upon conviction ~hereof, be sentenced to the 
pen'itentiary far not more than (30) year~ .(Art191e. 27; Sect. 6, Maryland, 
Code). At common taw, the felony of arson is the malicious burning of a 
dwelling house of another [Butina v. State, 242 A. 2d 819 (Md. 1968)J. The 
provisions of Article 27, Sect. 6, Maryland Cod~, enlarge ,the co~on law 
meaning of arson and provide that a person commlts arson lf he wlllfully 
and maliciously either: 

1. sets fire to or burns or causes to be burned a dwelling 
house, as well as other property designated by statute, or 

2. aids, counsels, or procures a burning. 

Thus although at common law a person not actually or constructively 
pres~nt who "aids, counsel s, or procures a burning" is a mere accessory 
before the fact, under the Maryl and Statute, such a person waul d be 
princieal to the arson [Butina v. State, 4 Md. App. 312, 242 A. 2d 819 
(1968)). . 

It also might be noted that the statute is directed against the 
burning of any dwelling house, whether the property of the person charged 
or another person, irrespective of whether it is occupied, the offense is 
against the property and ownership may properly be laid in the owner of the 
fee, even though another may actually occupy it as his tenant [Wimpling v. 
State, 171 Md. 362. 189 A. 248 (1937)J. The provisions of Sect. 6 
discussed above eliminate the common law requirement that the property not 
be that of the accused. It might also be noted that the Maryland law 
providing for a sentence of thirty (30) years in the state penitentiary for 
arson, whether or not the structure is occupied, imposes one of the 
severest penalties among any of the ten jurisdictions covered by this 
study. 

The provisions of the Maryland Arson Statutes are very similar to 
those of Virginia and North Carolina which e~um~rate in sepa\ate.statutory 
sections the various types of structures, bUlldlngs, and habltatlons that 
it is unlawful to burn and the varying penalties provided with respect to 
each type of structure. Article 21, Sect. 7, Maryland Code, provides that 
any person who will fully and mal iciously sets fire to .or burns or causes to 
be burned or who aids p counsels, or procures the burnlng of any barn, 
stable, garage or other building, whether the property of himself or of 
another, not a parcel of a dwelling house; or any shop, storehouse, 
warehouse, factory, mill, or other building, whether the property of 
himself or of another; or any church, meeting house, courthouse, workhouse, 
school, jail, Or other public building or any public place; shal~ be ~uilty 
of a felony and upon conviction thereof, be sentenced to the penltentlary 
for not more than twenty (20) years. 
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Article 27, Sect. 7, states that any person who willfully a~d 
maliciously sets fire to or burns or causes to be burned ~r wh~ alds, 
counsels or procures the burning of any barrack, cock, crlb, rlck~ or stack 
of hay, corn, wheat, oats, barley, or other g\ain or veg~table produc~ of 
any kind; or any field of standing hay or graln of any klnd; or an~ plle of 
coal, wood or other fuel; br any pile' Of planks~ boards, posts,. ralls or 
other 1 umber;. or any streetcar,. ra il way car, sh 1 p, boat or other 
watercraft, automobile or other motor vehicle; or any ot~er personal .­
property not· herei n specifically named (such. property bel ng of the val u~ of 
Twenty-Five Doll ars ($25.00) and the proper~y of ,another person; shall upon 
c"'()nviction thereof, be sentenced to the pemtent1ary for not more than 
three (3) years. The prOVisions of Sects. 7 and 8, Article 27, Annotated 
Code of Maryland, reveal a legislative intent to punish differently the 
willful and malicious burning of different types of ,structures. Th~ 
Maryland law provides for the severe s~ntence of th1rty (30) y~ars 1n the 
state penitentiary for bUrning a dwe1l1ng house, whether occupled or not. 
Th ~ ,~"' ......... ""'n+"'nc'" of t .. ,an+-\/ (20) \/ears is mandated for those who burn a c IC~~CI ~~I ~~I ~ "~ ~J J 

church, school, or other similar building. A punishment of three (3) years 
in jail is provided for those who burn crops and personal property of at 
least Twenty Five Dollars ($25.00) in value. 

Effective in 1951, Maryland also enacted a statutory ~rovisio~ 
providing for c.riminal penalties for those who burn goods w1th the lntent 
to defraud or injure an insurer. Arti~le 27, Sect. 9~ An~otated Co~e,of 
Maryland, provides that a person who w'illfully, and w1th lntent to lnJure 
or defraud the insurer, sets fire or burns or causes to be burned ~r who 
aids, counsels, or procures the burning of any goods, wares, merchandise or 
other chattels, or personal property of any kind, whether the property of 
himself or of another, which shall at the time be insured by any person or 
corporation against loss or damage by fire; shall upon conviction thereof, 
be sentenced to the penitentiary for not more than five (5) years. 

In Sect. 10, Article 27, Annoted Code of Maryland, the Maryland 
legislature has statutorily defined and provided the punishments with 
respect tQ attempts to burn different types of dwelling places a~d to 
procure the injury or defrauding of an insurance company. In thlS 
statutory section, especially Sect. 10(e), Article 27, Annotated Code of 
Maryland, the Maryland legislature has adopted a definition of ~hat acts 
will constitute attempt. The Maryland law states that the plac1ng or 
distributing of any flammable, explosive, or combustible material or 
substance, or any device in any building or property mentioned in the 
foregoing section in an arrangement or preparation with intent to 
eventually will fully and mal iciously set fire to and b.urn same, or to 
procure the setting fire to or burning of same, shall, for the purposes of 
this subtitle, constitute an attempt to burn such building or property and 
shall carry the penalty prescribed in Subsection (a) or (b), whichever 
applies. This prOVision is very similar to the California statutory 
section contained in Sect. 455, California Penal Code (1979). Under 
Maryland law, the slightest burn of the structures make the offense 
cUllplete [Heinz v. State, 34 Md. App. 612, 368 A. 2d 509 (1977)J~ The 
Maryland law provides that the willful and malicious burning of various 
enumerated structures constitutes the crime of arson. Under Maryland law, 
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the term "willfully" has been interpreted by case law as meaning the same 
thing as "intentionally" [Brown v. State, 258 Md. 469, 403 A. 2d 788 
(1979)J. The prosecution in an arson case need not show ill will on the 
part of the accused towards the owner of the structure in order to present 
a prima facie case [Brown v. State, 39 Md. App. 497, 388 A. 2d 130 (1978)J, 
reversed on other grounds 285 Md. 469, 403 A. 2d 788 (1979)J. 

. One possible weakness in Article 27, Sect. 9, Annotated Code of 
, Maryl and, deal i ng- with arson with intent to defraud or i nj ure an insurer; 

is that this statutory section appears to' apply only to personal property, 
and not structures, buildings, or real property. That statute only deals 
with goods, wares, merchandise, or other chattels or personal property. 

The 1978 Maryland legislature passed revisions pertaining to the 
investigation of arson-for-profit cases. Effective July 1, 1978, the 
prOVisions of Article 38 A., Sects. 56, 57, Annotated Code of Maryland, 
require the disclosure of information concerning fire loss investigat~ons 
by insurance companies to fire investigators. Under the new law, a flre 
investigator is defined as any state, county, or municipal fire marshal, 
fire investigator, or other official having a legal responsibility for the 
investigation of fires and suppression of arson. The insurance company is 
defined as any company or organization licensed by or established by the 
state for the purpose of insuring property of any kind. Under this law, a 
fire investigator may request any insurance company investigating a fire 
loss of real or personal property to release any information in its 
possesion relative to that loss. The information which an insurance 
company is required to release is specially stated in the law to include, 
but not 1 imit: 

1. Any insurance policy relevant to fire loss. 
2. Any application for such an insurance policy. 
3. Policy premium payment records. 
4. History of previous claims made by the insurer 

for fire loss. 
5. Material relating to the investigation of the 

loss, proof of loss, and any other relevant 
material. 

Under this same statute, fire investigators are required to hold 
information received from insurance companies in confidence until such time 
as its release is required pursuant to a criminal ,or ci~il proce~ding. . 
The statute protects the insurance ~omapny fr~,dlsclos~n~ such,ln~o~at~on 
by providing the company with immunlty from C1V11 or crlmlnal llablllty 1n 
the absence of fraud. The insuranc~ company, in addition to furnishing the 
above information upon request, also has a duty . imposed ~pon it by stat~te 
to notify the fire investigator and furnish him with all relevant mater1al 
acquired if the company has reason to suspect that a fire loss was caused 
by incendiary means. 

The Maryland laws relating to arson provide for significant penal 
disincentives to those contemplating committing such a crime. In addition, 
recent statutory enactments, providing for mandatory insurance company 
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reporting procedures and immunity for insurance companies from civil or 
criminal liabil ity, should facil itate the exchange of information between 
i'1surance companies andd law enforcement personnel and result in more 
efficient investigations of fires suspected of having an incendiary origin. 

... .Ty,ro. problems ·regar.ding:a.rson·laws, in Marylanq haye been noted by law 
-enforcement personnel interviewed 'in the course of'this study. Fir.st, the­
crime of ftrson.of a dwelling requires proof of mal ic10us .intent; and this 
is' difficul t to establish where -the .owner, for exampl e, is the defendant .' .' 
and there is no· insurance. The law'enforcement personnel in Maryland 
complain of the fact that there is no appellate decision specifically 
defining the word "mal iciousli' in the arson law. It was noted in Brown v. 
State, 285 Md. 469, 403 A. 2d 788 (1979) that the General Assembly of 
Maryland has never defined malice in its role as an essential element of 
the crime of arson. In this sam~ decision, the Maryland Supreme Court 
noted that the prosecution need not prove actual ill will on the part of 
the defendant to establish a prima facie case. The common-law definition 
of arson contained this necessary el anent of the crime in a mal icious and 
willful burning. At common law and under statutes which make malice the 
willful necessary ingredient of the crime of arson, a particular intent or 
mal ice against a person or thing is not essential; it is sufficient to show 
that the accused was actuated by malicious motive and that he set fire 
willfully rather than negligently or accidentally. The meaning given to 
the word IImalicious ll at common law when used in defing arson is quite 
different from its literal, dictionary meaning. At common law, the malice 
need not be expressed, but may be implied, and it need not take the form of 
malevolence or ill will [5 Am. Jur. 2d, Arson and Related Offenses, Sect. 
11]. A malicious burning is an act evidencing a design to do an 
intentional wrongful act toward another. It is sufficient if a person 
del iberately and without justification or excuse sets out to burn another's 
building. A person must burn his own property with malice that is with a 
wish to injure another person or to do a wrongful (lct, if the act is to be 
classified as arson [People v. George, 42 Cal. App. 2d 568, 109 P. 2d 404]. 
In State v. Dennis, 80 N.M. 262, 454 P. 2d 276, the Court stated that a 
statute that would permit prosecution and punishment of those using 
expl~sives to raze or destroy structures for innocent and beneficial 
purposes was unconstitutional. Looking at the Maryland law, it would seem 
that where an insured/defendant has filed a proof of loss seeking relief 
provided by an insurance policy or has burned his own house under 
circumstances that would make it readily apparent that other dwellings or 
structures would be damaged or injured, malice should be implied and 
preslJlled. 

A second problem encountered by law enforcement personnel in 
prosecutions under the Maryland Arson Statute concerns whether certain 
common areas in a multiple dwelling such as basements, utility rooms, etc., 
are part of the dwelling under the code. A criminal case is currently on 
appeal Wlich will provide the appellate courts of the State of Mar,yland 
with the opportunity to resolve this ambiguity in the code. 
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Michigan 

Under Michigan law, burning is defined as setting fire to, or doing 
any act which results' in the starting of a fire, or aiding, counsel ing, 
inducing, persuading, or procuring another to do such act or acts [Chapter 
X, Se.ct. )50.71, Michig:ln Penal CodeJ. The Michigan law 1's set up in.a 

"manner s'imil ar to that of the State 'of Maryl and. Chapter 'X, Sect. 750.72,­
Michigan penal Code, prov ides that any person who will fully or mai iciously, 
buylns any dwell ing house, whether occupied or 'unoccupied, or the contents 
thereof, whether owned by himself or another, or any building within the 
curtilage or such dwelling house or the contents thereof, shall be·guilty 
of a felony, punishable by imprisonment in the state prison for not more 
than twenty (20) years. As noted in the review of the Maryland statutory 
provisions concerning arson~ an exa~ination of the Michigan code shows the 
following simiiar characteristics: 

1. The Michigan 1 aw tracks the common 1 aw requi rements that 
the burni ng be done "will fully or mal iciously.1I The 
Michigan code differs somewhat in that the prosecutor 
need only show that the burning was done willfully £t 
maliciously; the Maryland law requires the prosecution to 
show that the bUrning was done both willfully and 
maliciously. -------

2. 

3. 

As with the Maryl and law, the Michigan Penal provlslons 
concerning arson make the burning of a dwelling house, 
whether occupied or not, a crime. 

The Michigan Penal Code eliminates the common law 
definition of arson that the burning be of a dwelling 
house of another person. Michigan law, as noted above, 
applies whether or not the dwelling house is o~ned by the 
person accused of the crime. 

Sect. 750.73, Chapter X, Michigan Penal Code, provides for the 
punishment of those who burn real property other than a dwelling place. 
This section states bas ically that any person who will fully or mal iciously 
burns any building or other real property, or the contents thereof, other 
than those types of properties specified in the section concerning a 
dwelling house, shall be guilty of a felony, punishable by imprisonment in 
the state prison for not more than ten (10) years. Under this section, it 
is not relevant whether the property belongs to the person accused of .the 
crime. 

The provisions of Sect. 750.74, Chapter X, Michigan Penal Code, 
[provide for penal ities with respect' to those who burn personal property. 
Under this section, any person who willfully and maliciously burns any 
personal property, other than that specified ~the preceding sections, 
owned by himself or another, shall, if the value of the personal property 
burned or intended to be so burned is Fifty Dollars ($50.00) or less, be 
guilty of a misdemeanor. If the value of the personal property burned or 
intended to be so burned is more than Fifty Dollars ($50.00), such person 
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shall be guilty of a felony. The provisions of Sect. 750.74, Chapter X, 
Michigan Penal Code, require that the burni ng of personal property be done 
both willfully and maliciously, whereas the burning of a dwelling house or 
other real property or buildings need only have been done willfully or 
mal iciously. The presence of the conjunctive tem "and" in Sect. 750.74, 
Chapter X, Michigan Penal Code, is inconsistent with other statutory 
provisions in this chapter and may well result in confusion or ambiguity if 
prosecution is brought under that section. In 1 ight of previous Michigan 
statutory provisions and modern statutory revision, changes should be 
proposed to the Michigan legislature e1 iminating the conjunctive tem !land" 
from this section. 

The provisions of Sect. 750.75, Chapter X, Michigan Penal Code, 
provide that any person who shall willfully burn any buiiding or personal 
property which shall be at the time insured against loss or damage by fire 
with intent to i~ure and defraud the insurer, whether such person be the 
owner of the property not, shall be guilty of a felony~ punishable by 
imprisonnent in the state prison for not more than ten (10) years. The 
statutory provisions proviae that the burning with intent to defraud or 
i nj ure the insurance ccmpany need only be done IIwi 11 fully. II 

The provisions of Secte 750.77, Chapter X, Michigan Penal Code, make 
it a crime to prepare to burn certain structures. This statute which is 
very similar to those developed by California and Maryland, make it a crime 
for any person to use, arrange, place, devise, or distribute any 
inflammable, combustible, or explosive material, liquid, or substance, or 
any device in or about any building or property mentioned in the preceding 
sections of the Michigan Penal Code chapter with intent to willfully and 
maliciously set fire to or burn the same. Such acts constitute a --­
misdemeanor if the value of the personal property is less than Fifty 
0011 ars ($50.00) or 'if the personal property is val ued at more than Fifty 
Dollars ($50.00) or the property burned is real property, the crime is 
classified as a felony. Again, it should be noted that the Michigan 
legislatUre has inconsistently used the tenns "willfully" and 
IImal iciously." In the init'ial arson statutory provisions, the Michigan 
legislature r~"'-ired only that the crime be done willfully or mal iCiously. 
In the statutory section dealing with arson with in~~nt to defraud an 
insurer, the leg isl ature only requi red the e1 ement of "will ful ness" in 
establ ishing a case thel"eunder. Here, in Sect. 750.77, Chapter X, Michigan 
Penal Code, the legislature has reverted to the conjunctive fonn requiring 
both a willful and malicious burning. 

The last statutory provision dealing with arson in Michigan is 
Sect. 750.78, Chapter X, Michigan Penal Code, which states that any person 
who shall willfully or negligently set fire to any prairies or grounds, to 
the i~ury or destruction of the property of any other person, shall be 
guilty of a felony. 

Effective May 22, 1978, the State of Michigan 'Mnacted a mandatory 
insurance reporting and ill1Tlunity 1 aw substantially s: '1mil ar to the 1 aw 
enacted by the State of Maryl and that was previousl:v i reviewed. The 
Michigan l~w, enactr~ as Sect. 4 of Act No. 207, requires fire insurance 
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cCiffipanies authorized to do business in the State of Michigan to furnish 
upon request by a state fire marshal, information in the com I ' 

p()SSeSSlon concerning a fire ,occurring in the state Among P~hY s 
dOclll1ents, the insurance company is required to fur~ish: 0 er requested 

1. 

2. 

~ny in~ura~ce policy relevant to a fire loss under lnvestlgation 

any application for an insurance policy 

3. poli~y premi~ payment records for the history of 
prevlouS clalms made by the insured for fire losses 

4. ~ateri~l relating to the investigation of the loss 
lncl~dlng statements made by any person, proofs of'loss 
suhmltted to the company, and other relevant evidence. 

Laws - Felony Murder: 

Includes arson, but must prove at least Murder II, and not J'ust a casual relationship. 
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North Clarol ina 

North Carol ina is one of only four states which does not use a model 
arson law - the other three are Hawaii t Massachusetts, and Montana. Arson 
law in North Carol ina is rooted in common law, and separates incendiary 

-acts into two parts: ., 

Arson, defined as the willful and mal icious burning <if the 
dwelling of another; and . 

Other burni(lgs, defined as willful and wanton burning. 

As of July 1, 1980, the penalties for arson and unlawfUl burning were 
changed. (The changes are summari zed in Exhibit 4-1.) In gleneral, the 
punishment is primarily scaled with respect to danger to human life, only 
secondarily with respect to property value. 

Prior to the recent 1979 amendments to Article XIV, N(>rth Carol ina 
Criminal Code, Article XV, on arsons and related offenses, the North 
Carol ina laws set forth enlJllleration (;}f prohibited dl"son offenses as they 
rel ate te,\ specific types of buil di~gs. For exampl e, various North Carol ina 
statutes made it an offense to burn the followi~g types of property: 

1. Burning of certain public or corporation buildings or 
buildings belonging to any political subdlvision of the 
State of North Carolina. Sect. XIV - 59, Article XV. 

2. Burni ng of school houses or build i ngs of educational 
institutions. Sect. XIV" 60, Aricle XV •. 

3. Burning ()r attempting to burn certain bridges and 
buildings. Sect; XIV - 62, Article XV. 

4. Setting fire to churches ana certain other bUildings, such 
as outhouses, stalbles, granaries, mills or bar"ns. Sect. 
XIV - 62, Article XV~ 

5. Burning of buildings or structures in the process of being 
constructed. Sect. XIV - 62.1, Article XV. 

6: BUrning of boats or barges. Sect. XIV - 63, Article XV • 

7. Burning of gin houses, tobacco houses, or stables for the 
keeping of mules, horses, or cattle. Sect. XIV ~ 64, 
Article XV. 

8. Fraudulently setting fire to dwelling houses. Sec. XIV _ 
65, Article XV. 

9~ Willful and malicious burning of personal property, 
whether not or to defraUd an insurer. Sect. XIV = 66, 
Article XV. 
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10. Attempting to burn dwelling houses, state buildings, 
churches, buildings in the process of being constructed, 
boats, barges, gin houses, tobacco houses, etc. Sect. XIV 
- 67, Article XV. 

I 

The former North Carolina arson law modified the common law crime.of 
arson by making eVen the bUrning of one's own bUilding, dwelling ~lace, or 
other 'structure a specific offense under the law. Under the North Carolina 
Arson Code, where the statute required the building be burned, an 
indictment charging that a fire was set was r'uled not SUfficient to sfate 
an offense or to support the introduction of eVidence where there was 
allegation or subsequent proof that the wood or other material had been 
charged [Stat€: v* 1:!!l1., 93 N.C. 571 (1885)J. 

The attached table compares the state's arson laws before and after 
July 1980. Note the size of the fines. While larger than most other 
states, the fines would not approach the level of full restitution for many arson-for-profit fires. 
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Exhibit 4.1 

ARSON LAW - NORTH CAROLINA 

OFFENSE CLASS OF 
FELONV-: 

. 
ARSOIt 

1st degree - burning of 
9ccupied dwelling C 

.. 2nd degree - burnjng of 0 !J-noccupf ed dwe 111 ng . 
... 

OTHER BURNINGS 
Certahl pub1 ie buildings E 

Schoolhouses or buildings of E educational institutions 
Certainl bridges and buildings E Churches and certain other buildings E Building or structure 1n process E of construction 

Boats and Barges H 

. Gin houses and tobacco houses H Dwell ing houses .(furnished.) H Persona 1 property. H ~~el1ing houses and certain other H buildings (attempt) 
Other buildings (attempt) H 

> \ IS b 

. ' 

-Pr10r to 
PUNISHMENT 

1 July 1980 

lffe' 

life 

2 to 30 years; 
and fine 

. 

4 month::; to 10 years; 
and fine 

t • 

After ; 

1 July 1980 

: 

up to 50 years', or 
up to $25.000.' or both 

. up to 40·year$;' or 
up to $20,000; or both 

. 

.-
up 'to 30 years; or 
up to $15.000. or both 

" 

. 

'. 

up to 10 years; or 
up to ,$5,000; or both 

-. ... 

• 

/ 

l~ -

. 

t, 
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Ohio -
Chapter 2909, Ohio Statutes Annotated, provides the statutory 

codifications of the crimes of arson and related offenses. Formerly, the 
crime of arson was addressed in the statutory prOVisions from the 
perspective of the potential harm or thr,eat po~ed to buildlng.s, structu~es, 
and habitations. The new Ohio arson statutes 1nclude the use of both flre 
and ~plosion an~ take note of the compa~ati~e seriousness of.different 
offenses cl assifled under arson b~sed prlmarlly on the pote~tlal fOl' har:m 
to persons, rather than solely upon the type of structures lnvolved. Slnce 
in certain prosecutions for arson, the degree of the offense depends on the 
value of the property involved or the a~ount of damage, the ~ew O~i~ 
statutes on arson contained in Chapter 2909 set forth a sectlon glv1ng 
rules for determining the value or amount of damage. 

Section 2909.02, Ohio Statutes Annotated, provides that: 

No person, by means of fire or 
explosion, shall knowingly 
(1) create a substantial risk 
of serious phYSical harm to any 
person; (2) cause physical harm 
to any occupied structure. 

A person who violates this section is guilty of aggravated arson, a.felony 
of the first degree. This section substantially broadens former Ohl0 law 
by defining the offense, not only in terms of burning an occupied 
structure, but also 1n terms of endangering any person or damaging any 
occupied structure by means of fire or explosion. In addition, this 
section represents a significant shift in emphasis from the .way in wh1ch 

([. " the relative severity of arson offenses was formerly determlned by uSlng 
the degree of danger to persons as the key factor in placing only secondary 
relianc~ on the kind of property involved and the offense. 

1 The provisions of Section 2909.03, Ohio Statutes Annotated, provide 
that no person by means of fire or explosion shall knowingly cause or 

I create a substantial risk of physical harm to any property of another 
" without his consent; cause or create substantial risk of physical harm to 

any property of himself or another with purpose to defraud; cause or create 
a substarlti al risk of physical harm to the state house or a courthouse, 

'1 school building, or other structure owned or controlled by the State or any 
tl. of its pol itical subdivisions, or any department, agency, or instrunen­

tality of either, and used for public purposes. This section consolidates 
~' and expands the coverage of a number of former sections prohibit ing burn; ng 

,.,.,., 
l'l) 
......) 

" 
1 

] ]l property for fraudulent purposes or damaging property of another without 
his consent. To some extent, the offense of arson overlaps the offense of 

if aggravated arson described in Section 2909.02, Ohio Statutes Annotated, but 1 
~, 'arson does not inclUde the elem

1 
eednt 0whf pOhted~tti~l h~nnh to persofns ortohf an j 

. occupied structure being invo v, ic 1S ,,1119.015 es arson rom' e more 
serious offense of aggravated arson. Arson is, thus, a lesser included ] I( offense to aggravated arson. It should be noted that the arson statute . '\ 

! , does not make ill egal the burni ng of one's own property where such burning ~ I' ", 

is not done with the purpose of defrauding an insurance company or does not :I\"i . 

I I 
-, I' 

thereby result in a risk of physical harm to any other property. Arson is 
a misdemeanor of the first degree when the value of the property involVed 
or the amount of damage is less than One Hundred Fifty Dolla~'s ($150.00), 
the property involved not being a public building, and there being no 
fraudulent intent. Otherwise, arson not involving publ ic buildings is a 
felony of the fourth degree, and arson involving public buildings is a, . 
felony of the third degree •. The common law definition of arson is present 
to a lim;'ted extent in Section 2909.03, Ohio Statutes Annotated$ the arson 

".law. 1n Haas' v.-State, .l32 N.E. 158; the Court:ruled that ,where the owner 
procures another to ~urn the' owner's building or cO,nsents to the burning 
thereof, such burning is not a mal iciaus burning of the property of another 
in violation of this section. It has been previously noted elsewhere that 
except under circLanstances where the burning is to raze or demo1 ish a 
building for a beneficial purpose and with prior notification to the local 
fire department, the burning of even one's own property presents sub­
stantial risks of harm to persons and property in the community. Fire 
suppression personnel, unless previously notified, will have to respond to 
a fire call with the resulting risk of vehicular traffic accidents and fire 
suppression entries at the scene. In addition, SOCiety incurs a certain 
loss by having the prbperty retired from the tax rolls. 

Criminal Statutes 

The criminal statutes against arson include: 

Aggravated Arson ••••• Ag. Persons 
Aggravated Arson ••••• Property 
Arson (more than $150) 
Arson (under $150) 

Insurance Immunity 

Felony First Degree 
Felony First Degree 
Felony Fourth Degree 
Misdemeanor First 

4-25 yrs. 
4-24 
1-5 
0-6 

Section 3737.16, Ohio Revised Code, sets forth provisions similar to 
the Michigan and Maryland insurance mandatory reporting and immunity laws. 
Section 3737.16, Ohio ReVised Code, requires an insurance company to 
cooperate and furnish information to a fire marshal or other designated 
arson investigator, which is in the insurance company's possession relative 
to a fire loss. The insurance canpany is required to furnish the following 
information, among other relevant matters: 

1. Any insurance policy relevant to a fire loss 

2. Any appl ication for such insurance pol 'icy 

3. Insurance policy premium payment records 

4. History of previous claims made by the insured 
for a fire loss 
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5. All material relating to the investigation of 
the fire loss, including statements of any 
person, proofs of loss, and other relevant 
evidence. 

, , 

: The insurance -company' ,has q mandatory duty imposed by statute' to properly 
notify the fire marshal 'and furnish him with all relevant material required 
where it has reaso"n to suspect that a fire loss to his insurer's real or 
person'al property was caused by incendiary means. In the absence of fraud 
or malice, no insurance company, or person who furnishes information on its 
behalf, is liable for damages in a civil action or subject to criminal 
prosecution for any oral or written statements made~ 

The provisions of Section 3737.22, Ohio Revised Code, ~~., set 
forth the duties and powers of the fire marshal and employees under him. 
The provisions of Section 3737.24, Ohio Revised Code, set forth the manner 
in which the fire marshal and chief of the fire department of each 
municipal corporation may investigate the cause of fire. This statute 
specifically provides that "the marshal and each of his subordinates, and 
any other officers mentioned in this section, at any time of day or night, 
may enter upon and examine any bull ding Ol" premise where a fire has 
occurred, and other buildings and premises adjoining or near thereto." In 
1 ight of the decision of the United States Supreme Court in Michigan v. 
Tyler, it is doubtful that this statutory provision is constitutional. 
In the Ohio Revised Code concerning the fire marshal's duties and powers, 
there is no requirement that the fire marshal and others under him obtain a 
search warrant prior to making a fire scene search and examination. If the 
statutory provisions are construed by Ohio Appellate Courts as calling for 
the acquisition of a search warrant by a neutral magistrate, the statutes 
will be upheld with that constitutional gloss. Otherwise, these statutory 
provisions are invalid and legislative attention thereto is necessary at 
the earliest opportunity. 

In addition, the provisions of Section 3737.27, Ohio Revised Code, 
provide the fire marshal or any assistant fire marshal with the powers to 
summon and compel the attendance of witnesses to testify in relation to any 
matter' which is a proper subject of inquiry and investigation and to 
produce books, papers or documents. This statutory provision in effect 
makes the fire marshal and his assistants members of the law enforcement 
community for purposes of the Miranda Decision, which requires that targets 
of an investigation who are to be interrogated in a custodial situation be 
first advised of their right to counsel, right to remain silent, etc. 

The general provisions of Chapter 3737 of the Ohio Revised Code set 
forth those laws reiating to the fire marshal of the State of Ohio. These 
laws provide that the state fire marshal create the arson bureau as part of 
his office. The chief of the arson bureau is required to be experienced in 
the investigation of the cause, origin, and circumstances of fires, and in 
the administration and supervision of subordinates. In Ohio, the chief of 
the arson bureau is responsible for investigating fires and prosecuting 
persons bel ieved to be gUil'ty of arson or simH ar crimes. The cause, 
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origin, and circumstances of ea h ' f' 
must be investigated, by statut~rym~~~~at~retOC~u~rin~ in the State of Ohio 
was the result of carel essness or des i ' 0 e ermwe whe~her t~e fi re 
must be commenced within two days f gn. By statute, such lnvestlgations 
supervised by the state fire marsh~l occurrence ?f the fire and are to be 
investigatipn$ must furnish the fi~e'ma~~~:~ ofr~c~rs ~onducting such 
one week of conmenGing the investJgation. Wl a wrltten report within: .. 

.' 
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.Qr.~gon 

The Oregon laws concerning arson and related offenses are set forth in 
Sections 164.305-335, Oregon Revised Statutes. The provisions of Section 
164.315, Oregon Revised Statutes, provide that a person commits the crime 
of arson in'the second degree if, by starting a fire or,causing an 
explosion, he intentionally damages any build'ing of another that is not 
protected property. According to Section 164.305, Oregon Revised Statutes, 
"protected pro~r.tyll. is de,fined, as any struct,ure, pl ace or thing customarily 
occupied by people, including pub1 ic buildings and forest l.and. It will be 
noted that under this Oregon law, 'a person does not commit the offense of 
arson by burning property that he, himself, owns unless that property 
constitutes "protected property" that is customarily occupied by people. 
Therefore, an owner/landlord does not commit the offense of arson of the 
second degree if he burns his own vacant apartment building, if such 
building is being occupied and used as a residential apartment complex. 

According to the provisions of Section 164.325, Oregon Revised 
Statutes, a person co~its arson in the first degree if by starting a firu 
or causing an explosion, he intentionally damages protected property of 
another or any property, whether his own or another's, such act recklessly 
places another person in danger of physical injury or protected property of 

'another in danger of damage. 

-

The Oregon Revised Statutes contain the same weaknesses noted in the 
laws of other jurisdictions, principally retention of the common law notion 
that 9ne cannot be guilty of the crime of arson by the burning of one's own 
property. The Oregon Revised Statut~s do not expressly cover ,the situation 
whe~e a person burns his own property with the intent to injure or defraud 
an lnsurance company. But, this provision is perhaps implicitly covered by 
the.statute. According to the provisions of Section 164.305(2), Oregon 
Revlsed Statutes, lithe property of anotherll is defined as property in which 
anyone other than the actor has no right to defeat or impair, even though 
the actor may a1 so have such an interest in the property_ Therefore, under 
the'provisions of Section 164.315, Oregon Revised Statutes, a person may be 
guilty of arson in the second degree if he burns his own building, thereby 
defeating or impairing the interest that an insurance company may have in 
said building by virtue of having issued a pol icy of coverage with respect 
thereto. 

Offense 

Arson First Degree ••••• 
Arson Second Degree •••• 
Reckless Burning ••••••• 

Criminal Mischief 1 

Criminal Mischief 2 

Criminal Mischief 3 

eiJ. •• 

•••• 

•••• 

Penal ty 

up to 20 years and/or $2,500 
up to 5 years and/or $2,500 
up to 1 year and/or $1,000 
(misdemeanor) 
Class C Felony same as Arson Second 
Degree 
Class A Misdemeanor same as Reckless 
Burning 
Up to 30 days and/or $250 fine 
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Oregon's Insurance Immunity Statute 

Oregon Revised Statutes, Section 743.603, provide that no insurance 
company shall knowingly issue or procure any fire insurance poi icy upon 
property within the state for an amount which, together with any existing 
insurance coverage, exceeds the fair value of the risk insured or of the' 
interested of the insured in the property. This Oregon law imposes a duty 
upon agents, insurers and insureds to see th.:it coverage is not obtained for 
an amount in excess. of the ,fair market value of the property. 

Based on examination of the Oregon law and related cases, it is not 
known whether fair market value is defined as also including the replacement 
cost of the building. 

Under the provisions of Section 476.270, Oregon Revised Statutes, 
amended 1967, insurance companies are required to report f'ire losses in 
suspicious fires, providing the names, dates, and facts surrounding any 
suspicious or incendiary fires. However, the Oregon Revised Statutes 
contain a substantial weakness in that they do not provide for civil or 
criminal immunity to an insurance company in maki ng such report, in the 
absence of fraud or malice. The absence of such an immunity provision may 
deter insurance canpanies from making reports of fires in Ciases where thE) 
fire is of a suspicious origin. In any event, insurance companies are 
required to make a monthly record of all fire losses, showing the name of 
the insured, the 1 ocat i on of the property burned, and the rirobab 1 ecause of 
the fire, the name of the insurer, the name of the adjustor, the date clOd 
time of the fire, the occupancy of the property burned, the' actual value of 
the proper'ty burned, and the amount of insurance carriled. 
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Pennsylvania 

Under Title XVIII, Pennsylvania Consolidated Statutes, Chapter 33, a 
person cOITm i ts a felony of the fi rst degiree if he intent i ona lly sta rts a 
Tire or causes an explosion whether on h1S own property or on that of 
another, and thereby reckl essly pl aces a:nother person in danger of death or 
bodily injury. Under the Pennsylvania law, a felony of the first degree is 
punishable by a fine of Twenty-Five Thou:sand Dollars ($25,000.00) or a term 
in the state penitentiary not to exceed~wenty (20) years, or both, •. Under 
Title XVIII, Pennsylvania Consolidated S~atutes, Sect. 3301(b), a person 
commits a felony of the second degree if he: 

(1) Starts a fire or causes an explosion with intent 
Of destroying a building or occupied structure of 
clnother; 

(2) Intentionany starts a fire or causes an explosion, 
\\thether on his own property or an that of another, 
qlnd thereby reckl essly pl aces a buil d irig or occupied 
structure of another in danger of damage or destruc­
tion; or 

(3) Starts a fire or causes an explosion with intent 
of destroyi ng or damag i ng any property, whether 
his own or of another, to collect insurance for 
such loss. 

Under Pennsylvania law, a felony in the first degree is punishable by a 
fine of Twenty-Five Thousand dollars ($25,000.00), a maximum prison term of 
twenty (20) years, or both. A felony of the second degree is punishable by 
a fine of Twenty-Five Thousand Dollars ($25,000.00) and a term in the state 
penitentiary not to exceed ten (10) years, or both. The foregoing statutory 
provisions were made effective on June 6, 1973, by virtue of Pennsylvania' 
Legislative Act No. 334, Sect. 1, which was passed on December 6, 1972. 

Under Pennsylvania law, a person is not guilty of a crime of arson if 
he starts a fire or causes an explosion with the intent of destroying his 
own property so long as he does not thereby recklessly place a building or 
occupied struture of another in danger of damage or destruction. In light 
of the fact that Pennsylvania law provides that both offenses are felonies 
of the second degree, it is difficul t to understand why the Pennsyl vania 
Legislature has not made both acts a criminal offense under the law. As 
previously noted in discussions concerning tlther state laws, notable the 
Texas Arson Statute, thE~re are numerous risks involved even in situations 
where a person burns hisi own building or structure. The obvious risk is to 
fire, suppression personl1lel who respond to such ar,l event and the societal 
loss from the el'lminaticln of val ued property from the tax roll s. In 
addition, the el ilminati~ln of the distinction contained in Title XVIII, 
Pennsylvania Consolidateid Statutes. Sect. 3301(b)(1)(2), between setting 
fire to the proPE!rty of another and setting fire to one's own property and 
recklessly endangering the building or structure of another, will serve 
val uable pol icy considerations and aid in e1 iminating prosecutoria'j 
confusion on charges to be brought. 

4-58 

) t;>') 

I 
,I 

" 

" l' 
:1 
I' 

'I [, 
q 
t, , 
ii 
t, 
.: 
I' d 
~: 
I, ., 
If 

" II 
Ii 
" , 
I 

I 
~ 
Ii 
, 

Cl 
'1 
i,{ 
( 1 
: ~ 
i:i 
,II 
I" 
,.II 
i ~, 
, t, 
, I, ,. 
t 

' I' 

t 1 
... ';. 

" " 

." 

' .. ,-

1 " 

t r :~ 
,l, 
:?' 

l .. 
\~ 
\¥.-

I' 
f: ~ 
>.' 
j, 
ll' 
!' 
l, 
I 
i ;., 
l' 
" n 

j~ 

i: 
j; 

~ 
~_ 1 

:'t 

1\: 

l i ' , 
~ \ 

If . ., 
l~ 
it. 
I) 
It 

1 

j 

I 
I 
I 
I 
:1 
I 
I 
I 
I· , 
t 

I il 
" 

I 
"f 

't 

( 
I , 
1 
J 

t . 

Although under Pennsylvania law a person does not commit a criminal 
offense if he starts a fire or causes an explosion with the intent of 
destroying his own building or occupied structure, as with the Texas Arson 
Statute, if anyone other than the actor has a possessory or proprietary 
interest in the building or occupied structure, then such fact eliminates 
the defense to the crime. Only where the other person, having a possessory 
or proprietary interst in the building or occupied structure, consents to 
the fire or explosion will the actor be relieved of criminal responsibility. 

In order to prove t"hat arson' has been comnitted, the Commonweal th l s ' 
Attorney must establish beyond a reasonable doubt that there was a fire, 
that it was willfully and maliciously set, and that the defendant was the 
guilty party. Commonwealth v. earthon, 354 A.2d 557 [467 Pa. 73 (1976)J. 
In order to prove the crime of arson, it is not necessary for the 
Co~monwealth to prove or establish a motive for the burning by the 
defendant. Commonwealth v. Sorge, 27 Monroe Law Review 306 (1971). 

In cases where arson is accompanied by murder or the setting of a fire 
or explosion causes the death of a person, the underlying arson felony in a 
felony-murder does not merge with the charge of murder. Commonwealth v. 
Torbeck, 405 A. 2nd 1948 (Penn. 1979). Under Pennsylvania law, it is 
unclear whether proof of charring, as opposed to mere scorching or dis­
coloration, would sustain a conviction under the Pennsylvania Consolidated 
Statutes. In Commonwealth v. Garrison, 364 A.2d 388, 242 Pa. Super. 509 
(1976), a reviewing court held that the trial ,judge in an arson prosecution 
properly instructed the jur'y as to the requi site el ements necessary to prove 
the arson charge, properly refusing to instruct that the Commonwealth had 
the burden to prove burning of the building and not mere scorching or 
discoloration. On the basis of this decision, it appears that a mere 
scorching or discoloration would sustain a conviction for arson in 
Pennsylvania. 
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Texas 

Prior to 1979, the Texas legislature dealt with the arson statutes it 
the 1973 Legislative Session, in which certain la~is and statutes were 
repealed and others recodified. Under the Texas .law which was in existence 
in 1973, certain types of intent.ional burning were not made criminal. For 
example,.the 1973 arson statutes continue some of the elements of the common 
law providing, for example, that a person burning his own habitation or 
building without intent, to defraud an insurance company would not be guil ty 
of,a criminal offense. The 1973 arson statute provided that: 

A person commits an offense if he starts a fire 
or causes an explosion: 

(a) without the effected consent of the owner 
and with intent to destroy or damage the 
owner's building or habitation; or 

(b) w'ith intent to destroy or damage any 
building or habitation to collect 
insurance for the damage or destruction. 

An offense under this statute is a felony of the 
second degree, unless any bodily injury less than 
death is suffered by any person by reason of the 
cOlTl1llission of the offense, in which event it is a 
felony of the first degree. 

From an examination of the 1973 Texas Arson Statute, it will be noted 
that a person would conmit no criminal offense if he destroyed or damaged 
his own building or habitation by reason of fire or explosion. This 
provision of the 1973 Texas law is very similar to the conman law which did 
not recognize as a criminal offense the burning of a person's own property. 
Such statutory language failed to take into consideration the obvious risk 
created by the starting of a fire, whet.her of another or of one's own. The 
s?cial damages involved incl ude the expenditure of firefighting equiJ1T1ent, 
tlme, and, unfortunately, lives, and loss of tax revenues associated with 
the intentional starting of a fire. In Sect. 28.05, Texas Penal Statute, 
Title XII (1973), the law provided that there would be no defense to 
pro!Secution under the penal code if the accused had an interest in the 
property, if another person also had an interest in the property that the 
accused was not entitled to infringe, or that he infringed without the 
co-owner's effective consent. . 

Another weakness in the Texas arson statute was that it failed to take 
into consideration intentional burnings by an owner of property that the 
~wner intended to raze or destroy in order to permit re-building, 
lmprovements, or the construction of new habitations or buildings. It is 
suggested that the arson statute should mak~ criminal even the burning of 
one's own dwelling place, subject to the prOVision that if prior consent, 
permission or authorization from a law enforcement authority were obtained, 
where circumstances of razing, or the construction of new improvements. 
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In 1979, the Texas legislature addressed some of these weaknesses 
through the passage of a new arson statute that became effective 
September 1, 1979, by virtue of Chapter 588, Page 1216, of the new 
Texas Penal Code adopted by the 66th Texas Legislature. Under the new Texas 
Arson Statute, a person commits a criminal offense if he starts a fire or 
causes an explosion with intent to destroy or damage any building, 
habitation, or vehicle: . 

1. Knowi n9 that it is within the 1 imits, of an: .. 
incorporated city or town, 

2. Knowing that it is insured against damage or 
destruct i on, 

3. Knowing that it is subject to a mortgage or 
other security interest, 

4. Knowing that it is located on property 
belonging to another, 

5. Knowing that it has, located within it 
property belonging to another', or 

6. When he is reckless about whether the burning 
or explosion will endanger the 1 ife of some 
individual or the safety of the property of 
another. 

[Sect. 28.02, 18 rexas Statutes, Title XII (1979)] 

The 1979 Texas Arson Statutes provide that it is a defense to 
prosecution for destroying or damaging any building, habitation or vehicle 
kno'W; n9 it is within the 1 imits of an incorporated city or town that prior 
to starting the fire or causing the explosion, the person obtained a permit 
or other written authorization in accordance with any city ordinance 
regulating fires and explosions. 

The 1979 Texas Arson Statutes modify the previous code which reflected 
elements of the common law by making it a crime to destroy one's own 
buildi~~~ habitation or vehicle if such structure is located within the 
limits of an incorporated city or town. Presumably, the Texas Legislature 
concluded that even the burning of onels own structure, building, 
habitation, or vehicle within the limits of an incorporated city or town 
posed unacceptable risks that the fire would spread to other buildings, 
structures or habitati.ons. Conversely, the legislature presumably viewed 
fires in rural areas as not providing the same risk of danger to other 
persons, habitations, buildings or structures. There aY'e still weaknesses 
in the Texas Arson Statutes because the distinction drawn by the Texas 
legislature between urban and rural fires set by a person with intent to 
destroy or damage his own property ignores the fact that even in rural areas 
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where fire suppression personnei respond to a fire~ there is a risk of 
injury or death to the fire suppression personnel. The provisions of Sect. 
28.02(a)(2), Texas Penal Code, Title VII (1979), making it an offense to 
destroy any building, 'haBitation or vehicle knowing that it is insured 
against damage or destruction will encompass burning of one's own property 
whether in urban or rUt"al areas. One possible weakness in the new Texas 

. Arson S\;atute concerning the destruction or damage of a building, habitation 
or ~ehi9le, knowing that it 'is insured against damage or destruction, is 
whether such penal provision. is val id where it does not include the element 
of intent to defraud an insurer. For example, a person may as~ert as a ' 
defense to prosecution under this statute that he had no intent to defraud 
an insurance company; filed no proof of loss with respect to the damage or 
destl"uction; or has not claimed any canpensation or proceeds under a policy 
protecting against the damage or destruction of insured property. 

The Texas Arson Statute makes an offense under SeQt. 28.02 a felony of 
the second degree punishable by a term in the state penitentiary not less 
than two (2) nor more than twenty (20) years or a fine of Ten Thousand 
Dollars ($10,000.00), or both. If bodily injury less than death is SUffered 
by any person by reason of an offense committed within the provisions of 
Sect. 28.02, such event is a felony of the first degree punishable by a life 
term in the state penitentiary or five (5) to ninetY-nine (99) years and/or 
a fine of Ten Thousand Dollars ($10,000.00). 

As prior to 1979, insurance companies were not authorized to share 
infonnation with law enforcement agencies, the flow of information between 
the insurors and investigators was very restricted. Prosecutors commented 
that mandatory reporting of insurance data to arson investigators would have been 

The State has a felony murder law that covers death occasioned in the 
commisSion of a felony. Under this statute, a case in which a firefighter 
dies while fighting a fire directly related to the commission of a felony 
could be prosecuted as a "felony murder" charge. 

By judicial interpretation, a full oral confession while in custody, 
unless related to guilt of a crime or phYSical eVidence, is inadmissable. 
State 1 aw is more restrictive than the. U. S. Sup'reme Court reo Mi randa and 
only recently have pre-custody statements been admissable. 

One ADA noted that a frequent and vexing problem is the prOVision 
that precludes comment on testimony of an accOOlpl'fce without collaboration. 

The State permits consensual e1 ectronic coverage, but not Ti tl e III 
coverage; however, the District Attorneys are pushi ng for statutory authority for Title III. 

Personnel in the system applauded the recent legal changes. It was 
the general opinion that these recent law changes should improve both the 
clearance and conViction rates. InVestigators tended to feel that stiffer' 
penalties (especially longer sentences) for offensel>, and either statutes 
or regulations to cut down on over-insurance, were :stil1 needed to deter 
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the arson profiteers. Insurance canpanies could help investigators by 
cutting down on quick pay-out of claims on suspicious or incend';ary fires. 
Investigator's felt that closer working relationships might go fur'ther to 
reduce arson than mere changes in laws. 

There is a five-year statute of limitations on arson • 
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Virginia 

In several respects, the Virginia arson laws are similar to the North 
C~rol ina statute~, containin~ ~n emllleration of the various buildings, and 
cl'rcumstances WhlCh are prohlblted. For example, Virginia law prohibits 
the following acts,: ' , '"., , 

(1) The burning or destroy;'ng of a meeting house, 
townhouse, courthouse, college, academy, or 
school house ' 

Sect. 18.2-79, Code of Virginia 

(2) Burning or destroying of building, bridge, 
lock, dam, or other structure 

Sect. 18.2-80, Code of Virginia 

(3) Burn i ng or destroy; ng of gra i n or other 
standing crop or personal property 

Sect. 18.2-81, Code of Virginia. 

(4) Setting fire to woods, fences, grasses, 
straw, or other things capable of 
spreading fire on land 

Sect. 18.2-86, Code of Virginia. 

The general Vi rg inia statute on arson prov ides that: 

If any person, in the nighttine, mal ic;ously 
burns; or by use of any explosive device or 
~ubstance, mal iciously destroys, in whole or 
1n part, or causes to be burned or destroyed, 
or aid, counselor procure the burning or 
destruction of aJlY dwell ing house or house 
trailer whether the property of himself or 
of another, or any hotel, asylum, or other 
house in which persons usua1ly dwell or 
lodge, or any railroad car, boat, or vessel, 
or river craft, in which persons usually 
dwe~l.or lodge, o~ any jail or prison, or 
mallclously set flre to ~nxthing, or aid, 
counselor procure the setting fire to 
anything in the burning whereof such 
dwelling house, house trailer, hotel, 
asylum, or other house, or railroad car 
boat, vessel or river craft, jailor prison, 
shall be burned in the nighttime, he shall 
be guilty of a Class II felonYj.but if the 
~ury or.the court trying the case Without a 
Jury, f1nds that at the time of committing 
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the offense there was no person in such 
dwelling house, hotel, asylum, or other 
house, or in such railroad car, boat, 
vessel or river craft, jailor prison, the 
offender shall be guilty of a Class III 
felony_ Any such· burning' or destruction ' .. 
in the daytime, whether the building or 
other places mentioned in this section be 
occupied 'or not, shall be punishable'as a 
Class IV felony. 

Sect. 18.2-77, Code of Virginia. 

Al though the forego'i n9 statute was amended in 1977 to insert the word 
IIhospital," in other respects it remains baSically the same. 

One of the weaknesses that may be noted in reviewing Sect. 18.2-77, 
Code of Virginia, is the distinction between the crime of arson committed 
in the daytime and the crime of arson conmitted in the nighttime, with 
respect to the degree of punishment imposed. Under Sect. 18.2-77, Code of 
Virginia, an arson committed in the nighttime is punishable as a Class II 
felony. A class II felony is punishable by a tenn in prison for life or 
not 1 ess than twenty (20) years. On the other hand, if the same crime is 
committed in the daytime whether the building or other places mentioned in 
the statutes is occupied, such offense is punished as a Class IV felony 
which is punishable by a term in the state penitentiary not less than two 
(2) nor more than ten (10) years. In a sense, the Virginia statute 
reflects part of the common law heritage of this country wherein c'rimes 
comllitted at nighttime are viewed more seriously because of the presumed 
increased risk of harm to persons or property. However, as noted in 
previous parts of this report, given the need recognized by most 
authorities(1) provide penal disincentive to reduce or eliminate the 
problem of arson and arson fraud, it makes little sense. 

Virginia has a felony murder statute that, in the opinion of the 
District Attorney, includes arson. 
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Incentives and Disincentives to Committing Arson 

The 1979 Arson Report to Congress, the Tauber and Abt Studies, as well 
as earlier commentaries, have all pointed out the need to toughen laws, 
yemove loopholes, and take the profit out,of arson through statutory means. 

• • .... .' .' I . ' ' 
As the accompanying table shows, in the past several years, laws 

r.elating to arson control could be summarize9 by, three points: :.' ...' ... .. .." ..... . .'. 

1. Criminal statutes regancting arson (with the exception 
of one state) have undergone revision since 1975 at least 
once if not several t'imes 

2. Laws providing immunity to insurance companies sharing 
information with fire investigators successfully passed 
in seven of the eight states 

3. Notwithstanding the actions legislated to make the legal 
environment more hostile to arsonists, islands of 
sanctuary remain 'for the arson profiteer. 

While the table closely shows that fOl' every state surveyed in the 
study, there are one or more legislative initiatives still remaining to be 
adopted, it shoul d not be taken to mean that effective deterrence a\,la its 
these actions. Indeed, the law governing arson remains only a potential 
until it can be enforced. In this sense, deterrence through law may be 
thought of as the waiting net into which law enforcement officers and 
officials must beat their quarry. Even the far weaker and gap-riddled 
arson laws of the pre-1975 era, although letting through the few, could 
have ensnared the many had law enforcement and fire officials beaten the 
bushes more thoroughly (if one assumes that there ;s a deterrent effect 
and/or a displacement effect linkage between successful enforcement and 
deterrence). 

In sum, then, while potential disincentives can be strengthened, the 
present legal loopholes neither drastically interfere with investigations 
nor regularly undermine prosecution, as does the quality and the quantity 
of those actions. 

4-66 

Vb. ? -iii ~ 1 b 5' 

.. '. ." ''', 0 
~ 

'; 

i 
I 

• \ 

h • 



" '! 

\ 

.z-

D 
I 
S 
I 
N 
C 
E 
N 

;, T 

J 
1: 

7 

I 
V 
E 
S 

I 
N 
C 
E 
Ii 
T 
I 
V 
E 
S 

• ;t,,:", 

Insurance Immunity 

Time Extension for 
Claims Settlement 

Overinsurance Control 
Technique 

State Review of 
Claims 

, 

Tax Uen 
..... 

Revision of Criminal 
Code dealing with 
Arson 

Double Damage 
Reimbursement ; 

Liability for Damage 
by Hlnors 

Fire Investigator's 
Subpoena Power 

" 

Apparent Shortcomings 
in State laws Observed 
during 1977-1979 State 
laws 

> \, ) 

-

Table 

870 

1978 

~ 

. 

1978 

. 

Not to exceed 
$1,000 

-
Anti-Arson Fraud 
provisions prfor 
to 1978 limited 
al'lt i-fraud to 
personal property 

. 

-

''1< l~ T'~ I"-. -"~i r -'f< .'- r .-: 0 
SUMMARY dF STATE S~ATUtORV 'OISINCEtlflVES 'AND 
INCENTIVES TO COMMIT ARSON 
(Source: Arson Resource Directory, USFA, 1980, p 58-60) 

. 
33 57 24 17 87 

1976 1978 1917 1979 Pending 

-

Yes 

1978 . 

1976 1971 1979 1917/79 -

Not to exceed Not to exceed Actual or Not to exceed Not to exceed 
$2,OOa $1.500 ~(M.T. $500 $300 

...... 5.000 

Yes Yes 

Burning one's No signifi- Weaknesses tn Mild anti- Burning one's own home with- cant problems anti-fraud arson fraud own home may out claiming beyond incon- provisions, sentencing & not be held to insurance retm- s istent usagE burning of a felony murder be arson bursement not of willful & "ehicle, v acan! In the course 
punishable as 11111 1 idous anc & abandoned of arson arson wi 11 ful or properties, lintited to 

malicious burning of occupied 
one's own home structures 
& the ability 
of fire mar-
shals to 
testify In 
civil proceed-
ings 

t ¢ 

lJ 

44 60 

1979 1917 

. 
. 

. 
1975 1979 

, 

Not to exc~eQ Not to exceed 
$200 $500 

Dayt ime and· Over-reliance 
nighttime on sped fic 
arson is enumeration of 
distinguished properties 

rather than 
blanket prohi-
bit ions aga ins 
a 11 types of 
property 
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ARSON LAWS IN THE JURISDICTIONS SURVEYED: 
AN ANALYSIS AND STATE-BY-STATE COMPARISON OF HYPOTHETICAL ARSON 

FIRES TO THE DEGREE OF CRIME CHARGEABLE AND PUNISHMENT RANGES--

In this section, the state laws in effect in 1979 will be first 
analyzed and then compared by reference to a set of hypothetical arson 
incidents. The following hypothetical arson events have been selected to 
illustrate the variability in state arson laws. 

1. Burning of a dwelling out of spite 

2. Burning of a dwelling to commit insurance fraud 

3. Burning of an unoccupied dwelling out of spite 

4. Burning of an unoccupied dwelling to commit insurance fraud 

5. Burning of a non-residential structure 

6. Sett ing fire t,o shrubbery or other mated al with the 
possibil ity of the fire extending to a dwell ing place 

7. Setting fire to shrubbery or other materi~l with the 
possibility of the fire extending to a non"residential 
structure 

8. Setting fire to \"ubbish in a dumpster' when only rubbish 
is burned 

9. 

10. 

11. 

12. 

Burning of woodlands 

Burning of non-structural property resulting in damages 
less than ninety-nine dollars ($99.00) 

Burning of non-structural property resulting in damages 
between one-hundred and a thousand do/Ilars ($100.00-$1,000.00) 

Burning of non-structural p'roperty resulting in damages 
over one-thousand dollars ($1,000.00). 
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Arizona 

In this section, the application of Arizona arson laws will be 
considered in relation to the following hypothetical arson events: 

1. Burning'of a dwelling out of spite. 
Pursuant to Chapter 17, Arizona Revised 
Statutes, Sect. 13-1702, if the building is 

,;occupied, th'e person is guilty of a Cl ass II 
felony, punishable by a term of imprisonment 
of seven (7) years or less. 

2. Burnin9._ of a dwell ing to commit insurance fraud. 
See response to Para§raph 1 above. 

3. Burning of an unoccupied dwelling out of spite. 
Under Arizona law, arson of an unoccupied 
structure is a Class IV felony, punishable by a 
term of imprisonment for a period of four (4) 
yea rs or 1 ess • 

4. Burning of an unoccupied dwelling to commit 
insurance fraUd. 
See the response to Paragraph 3 above. 

5. Burnin of a non-residential structure. 
Pursuant to t e.provlsl0ns 0 rlzona law, this 
act ~uld constltute the offense of reckless 
burn1ng, punishable as a Class r misdemeanor. 

6. Setting fire to shrubber~ or other material with 
!he possibility of the fire extend;'ng to a 
dwelling place. 
See other response to Paragraph 5 above. 

7. SE":ttin~ fire to shrubbery or other mclterial with 
!!ie POS~ibil~tl' of the fire extendinito a 
non-res1dentla structure. 
see the response to Pa ragraph 5 above. 

8~ Settfn fire to rubbish in a dumster when onl 
ru 1S 1S urne. 
This would lYOt constitute th~ offense of arson 
under Arizona law, but may be punishable as 
l~eckless burning, a misdemeanor in Ari zona. 

9. Burning of Woodl ands. 
This·Would be punishable as a Class IV felony 
if the property has a val ue of more than 
9ne Th~usand Dollars ($1,000.00). ihis would 
be punlshable as a Cl ass I misdemeanor if the 
val ue of the woodl ands burned is One Hundre'd 
Dollars ($100.00) or less. See Sect. 13-1703 
Chapter 17, Arizona Revised Statutes. ' 
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Calif9.!:.!:!.i.2. 

In this section, the application of California arson laws will be 
considered in relation to the following hypothetical arson events: 

1. Burning of a dwelling out of seite• 
Under.California law, the burning of a rtwelling 
place out of spite constitutes .the crime o~ 
arson, !Junishable under Califor,nia Pe)J~;,{;ode, 
Sect. 451. I: 

2. 

3. 

4. Burning of an unoccueied dwelling to commit 
insurance fraud. 
See the response to Paragraph 3 above. 

5. Burnin of a non~residential structure. 
lS 1S punls a e pursuant to -!-l ornia Pe~~ 

COde~ Sect. 451, in the same manner that makes 
the urning of a dwelling place illegal under 
Sect. 451~ Cal ifornia Penal Code. 

6. letting fire to shrubbery or other materialJtill 
the ~OSSibilitY of the fire extending to a 
dwel lng elace• 
Cal ifornia law has a provision not found in tihe 
other states which provides that one who sets 
fire to property or a structure or commits any 
acts preliminary thereto or in furtherance 
thereof is gUll ty of arson, pun ishable by a 
term of imprisonment. Thus, if one sets fire 
to a bush with the intent to burn a dwelling, 
the burning of the shrubbery could be viewed 
as an act preliminary to the burning of the 
dWellinQt itself, and punishable under 
California Penal Code provisions. 

7. Setting fire to shrubber? or other material 
with the possibilitl'o¥ ire extending to a 
non-residential structure. 
See the response to Paragraph 6 above. 
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8. Setting fire to rubbish in a dumpster when 
"only rubbish is burnelr.-
This constitutes the (~ime of unlawfully causing 
a fire of property, P~lt1ishable as a misdemeanor 
under California law. 

~: Burning of Woodlands. 
The prov isions or Sect~ 452, Cal if?rnia P~mal 
Code, provide that unhWfull~ causlng a .flr~ of 
rarest land is a felony, punlshable by lmpnson­
ment in the state prison for sixteen (16) months, 
two (2) or three (3) ye'ars, or by impr!sonment 

10. 

11. 

12. 

in the county jail for not more than SlX (6) months. 

Burning of non-structural\Le!.0 ert resuHin in 
than Ninet -Nlne Dollars $99.00. ';::U:.::!n ::':;e::";r:C:;;-ec':";t;:::.:'::"'~,;;';';"'t-r:-e~~a"hl TO rm a ena 0 e, a 

person convicted of setting-a fire for p~cuniary 
gain or to riefraud an insurer can be punls~ed by a 
tenn of imprisonment.. Th~ Court may al so lmpose. a 
fine of twice the anticipated or actual gross galn 
real i zed. Thus, under California 1 aw, regardl ess ot: 
the amount, a Court can impose a fine of twice the 
actual loss or damage. Forexal111ple, in a case wher~~ 
an arsonist burns propertYi3ntil:ipating a financial 
gain from an insurance company of One Thousand 
Dollars ($1,000.00), under Sect. 456(b), Californi~ 
Penal Code (1979), the Court may impose a fine of 
Two Thousand Dollars ($2,000~00) against the person 
so conv icted. 

in 
• 

;:. 

/1 

4-72 

] 

] 

Maryl and 

The appl ication of the arson laws of the State of Maryl and will be 
considered in rehtion to the following hypothetical arson events: 

1. 

2. Burnin of a dwellin to commit insurance fraud. 
here is no speci ic Mary and aw governlng the 

burning of a dwelling to commit insurance fraud as a 
separate crime. Article 27, Sect. 9, Annotated Code 
of MarYlan~ is concerned with fires set with intent 
to injure an insurer of any goods, wares, merchan­
dise, or personal property. This statutory section 
does not refer to real property such as a dwelling 
place. In such instance, therefore, the crime of 
arson would be committed, but there is no substantive crime of insurance fraud. 

3. Burn;n of an unoccu ied dwellin out of site. 
~r r lC e , ect. J nnotated Code 0 
Maryland! the burning of an unoccupied dwelling out 
of spite constitutes the crime of arson and upon 
conviction of such felonYJ the accused may be 
sentenced to the penitentiary for not more than twenty (20) years. 

4. Burnin of an unoccu ied dwellin to commit 
insurance fraud. 

As previously noted, there is no specific Maryland 
provision making it unlawful to burn a dwelling, 
bUilding, or other ,real property fixture to commit 
insurance fraud. The provisions of Article 27, Sect. 
9, Annotated Cod~ of Mar~lanq; are concerned ?nly 
with the burni n9 of pet"son~l property to C0nn11t insurance fraud. 

5. Burnin of a non-residential structure. 
he burning of a non-resldentia structure is covered 

in Article 27, Sects. 7 and 8, Annotated Code of 
MarYland!. which makes it a felony to burn a factory, 
Shop, churCh, school, storehouse, barracks, barn, 
motor vehicle, railway car, etc. Upon conviction of 
said' crime of arson, the defendant can be sentenced 
to the penitentiary for not more than twenty (20) and 
not less than three (3) years. 

fl· ,I] ~~ 
I I 

, i 
J 'I l~~ __ ~ ________ b __ >~\_' _.! ______ ~~b __ • _") _____________ __ 
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6. 

7. 

8. 

Setting fire to shrubbery or other material with the 
~ossibi1i,ty of the fire extend;n to a dwell;n lace. 

he provi~lons 0 rtlc e , ec. , nnotate 0 e 
of Maryland, make it a violation of law punishable as 
arson for a person to set fire to IIhay, corn, wheat, 
barley, standing hay or grain of any kind or any 
vegetable product. 1I The sentence for violation of 
this provision is a term in the peni~entiary not to 
exceed three (3) years. There is no specific ' 
statutory provision making it a violation of the 
Maryland arson laws for a person to set fire to a 
shrub. Such a criminal act would constitute malicious 
mischief, a misdemeanor in Maryland. If the fire 
actually did extend to and burn a dwelling place, a 
person could be prosecuted for the crime of arson if 
the prosecution can also show that setting fire to the 
shrubbery was done willfully and maliciously to set 
fire to or cause to be burned a dwelling house. Where 
the dwell ing house is not actua 11y burned, the crime 
of arson would not be committed. 

with the 

rubbis is burned. 
Such an act would not constitute a violation of the 
MarYland ar'son laws, but would mEh'"ely constitute the 
crime of mal icious mischief. 

9. Burnins of wQodlands" 
lhere 1S no specific statutory provision of Maryland 
law concerning the burning of woodlands. ~ . 

10. Burn'ing of non-structural ro ert resultin 
damages less than lnet - lne 0 ars •• 
The prov is ions 0" rt 1 c e , ect. , nnotated Code 
of Maryl andfi make, it the crime of arson, puni sh~bl e by 
a term in t e penitentiary not to exceed three (3) 
years, for a person to burn anyone of a number of 
enumerated items of personal property or any item of 
personal property not specifically named being of the 
value of at least Twenty-Five Dollars ,($25.00) .. 

, 
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Michigan 

The appl ication of the arson 1 aws of the State of Mi chigan will be 
considered in relation to tha following hypothetical arson events: 

1. Burning of a dwell ing out of spite. ' 
The provisions of Sect. 750.72, Michigan Penal Code, 
prov ide that a person burning? dwell ing pl ace out of 
spite commits the crime· of arson, which is a felony 
punishable by a term of ·imprisonm'ent for not more than' 
twenty (20) years. 

2. Burning of a dwelling to commit insurance fraud. 
Pursuant to the provisions of 750.75, Michigan Penal 
Code, a person burning a dwelling to commit insurance 
fraud, in addition to the statutory penalty noted in 
Sect. 750.72~ violates the provisions of 750.75, 
Michigan Penal Code, punishable by imprisonment in the 
state prison for not more than ten (10) years. 

34 Burning of an unoccupied dwelling out of spite. 
The burning of any dwelling house occupied or 
unoccupied is the crime of arson in Michigan, 
punishable by imprisonment in the state prison for not 
more than twenty (20) years. 

4. Burning of an unoccupied dwelling to commit insurance 
fraud. 
This hypothetical arson event woul d be treated in the 
same manner as described in response to Paragraph 2 
above. 

5. Burning of a non-residential structure. 
The burning of a non-residential structure is covered 
by Sect. 750.73, Michigan Penal Code, which makes it a 
crime punishable by imprisonment in the state prison 
for not more than ten (10) years for any person to 
burn any building or other real property other than a 
dwell ing pl ace. 

6. Setting fire to shrubbery or other material with the 
POss;bilitx of the fire extendin9 to a d\'1elling place.:. 
If the shrubbery is considered an item of persona1 
property with a value of Fifty Dollars ($50.00) or 
less, the person setting fire to the shrubbery would 
be guilty of a m;saemeanor. If the value of the 
shrubbery burned or intended to be so burned exceeds 
Fifty Dollars ($50.00) in value, the person would be 
found guilty of a felony in Michigan pursuant to Sect. 
750.74, Michigan Penal Code. If the person set fire 
to the shrubbery with the intent that such fire would 
~'.',rn or caused to be burned a building or other 
property, the same penal prOVision set forth above 
would be applicable. Sect. 750077, Michigan Penal 
Code. 
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7. Setting fire to shrubbery or other material with the 
possibility of the fire extending to a non-residential 
structure. 
See commentary on Sect. 6. 

8. Setting fire to rubbish in a dumpster. 
Under Michigan Penal Code provisions concerning arson, 
the burn~ng of rubbish in a dumpster would not con­
stitute the crime of arson. The provisions of Sect. 
750.74, Michigan Penal COde z govern the burning of 
personal property. However, in order for this 
provision to be applicable, the rubbish would have to 
be the personal property of a specific person and 
would have to have sane va'l ue. Since rubbish in a 
dumpter is deemed under most interpretations of common 
or statutory 1 a\'1 to have been abandoned, it is 
unlikely that setting fire to rubbish in a dumpster 
would constitute the crime of arson in Michigan. Such 
an act would constitute malicious mischief. 

9. Burnin7 of woodlands. 
Sect.50.1S, ~ichlgan Penal Code, specifically makes 
it a felony for any person to willfully or negligently 
set fire to any woods, prairie, or grounds not his own 
or ~o.penmit any fire to pass from his own woods, 
pralrle, or grounds to the property of another person. 

. 10. 

11. 

. '. 
See t e discussion of Michigan Penal Code provisions 
set forth in Paragrapn 10 a ove. 
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Ohio 

J In this section, the application of North Carolina arson laws 
will be considered in relation to the following hypothetical arson 
events: 

') in 
In this section, the application of Ohio arson laws will be considered 

relation to the following hypothetical arson events: 
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2. 

Burning of a dwell irg out of spite. . . . 
A person burning a dwell ing out orsp1te 15 gUl1ty of 
the felony of arson in North Carolina, punishable under 
Article XV, Sect. 14-58, North Carolina Code. The 
crime of arson is punishable by a term in the state 
prison ~ for a max imum term of 1 i fe. 

Burning of a dwell ing to cOIl'mit insurance fraud. 
The act of fraudulently setting fire to a dwelfing 
house for the purpose of collecting insurance proceeds 
is punishable as a felony under Article XV, Sect. 
14-65, North Carolina Code. 

3. Burn;n of an unoccu ied dwell;n out of spite. 
e urn;ng 0 an unoccupled dwelling out of spite is 

generally covered under Article XV, Sect. 14-~8~ North 
Carolina Code dealing with general arson provls10ns. 
In addition, a person who willfully and intention~lly 
burns any building intended to be used as ~ dwell lryg 
house which is in the process of ~onstructl0n an~ 1S 
not presently occupied mijY be pun1shed under Art1cle 
XV, Sect. 14-62.1, North CaroliDa Code! which makes 
such a violation a felony. 

4. Burning of an unocccupied dwelling to commit insurance 
rraud. 
This would be punished under Article XV, Sect. 14-65, 
North Carolina Code! as a fraudulent burning of a 
dwell ing house. 

5. Setting fire to shrubbery cr other material with the 
possibility of the fire extendinfi to a qwelling plac~ 
Under the circumstances noted, t e burnlng of shru60ery 
would not constitute the c.rime of arson under ri0rth 
Carolina Cod~ provisions unless there was ~ddit~na' 
evidence showing that the accused, by settlng flre to 
the shrubbery, was attempting to burn a dwelling house 
or other building. In that case, the accused would be 
guilty of violating Article XV'j Sect. 14-67, North 
Carolina Code? punishable as a felony. 

6. Setting fire to shrubbery or other,material wi~h th~ 
possibility of the fire extending to a non-resldentlal 
structure. 
See commentary in response to Paragraph 5. 
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1. Burning of a dwelling out of spite. 
A person who knowingly creates a substantial risk of 
serious physical harm to any person or causes any 
physical harm to any occupied structure, under Sect. 
2909.02, Ohio Statutes, commits aggravated arson wh ich ;s 
a felony of the fir~>t degree. 

2. Burning of a dwell ins to cpmmit insurance fraud. 
Under Sect. 2909.031~ Ohio Statutes, a person who, by 
means of fire, causes or creates a substantial risk of 
physical harm to any property of himself or another with 
the purpose of defrc\uding another is guilty of a felony 
of the fourth> degreE!. If the val ue of the property or 
the amount of phys ic:al harm invol ved is 1 ess than One 
Hundred Fifty Doll ar's ($150.00), the cY'ime is pun; shabl e 
simply as a misdemealnor. 

3. Burning of an unoccu!'Qied dwell ing out of spite. 
The provisions of Ohio Statutes concerning arson and 
related offenses dO-not distinguish between occupied or 
unoccupied structures so much as they attempt to evaluate 
the harm or risk of harm to persons regardless of the 
type of building inv'olved. Xf there is a risk of serious 
physical hann, the clrime ;s one of aggravated arson, 
punishable as a first degree felony. Otherwise, the 
crime involved is ont~ of arson as a third or fourth 
degree felony, und~r Sect. 2909.03, Ohio Statutes. 

4. Burn;n of an unoccu lied dwelling to commit insurance 
fraud. ee the response set fo~th in Paragraph 2 dealing 
with ahio Statut.§! on arson. 

s. Burn;n of a non-residential structure. 
This wou d be punisha)le under Sect. 2909.03, Ohio 
Statutes, as arson of the fourth degree. 

6. Settins fire to shrubbery or other material with the 
~si611ity 01 the fire extending to a dwelling place. 
Trthe fire does not r,esult in or create a substantial 
risk of serious physic~\l harm or damage to the structure, 
the crime would be one of arson of the fourth degree, 
punishable as such pursuant to Sect. 2909.03, Ohio 
Statutes. 

7. Setting fire to shrubbel"Y or other material with the 
~ssibility of the fire extendlng ,to a non-residential 
structur~ .. 
See the-response set forth in answer to Paragraph 6. 
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8. Setting fire to rubbish in a dumpster when only rubbish 
is burned.' , 
A person setting fire to rubbish in ,a dumpster when only 
rubbish is burned would be guilty of violating Sect. 
2909.06, Ohio Statutes, defining criminal damaging or 
endangering, which 1s-a misdeneanor of the second degree. 

9. Burning of woodlands. 
This would be a violation of Sect. 2909.03(A)(1), 1Lhio 
Statutes, a felony of the fourth de;gree. 

10. ro ert . resulting in damages 
ess t an lnet - lne 0 ars ·"UU). 

11. 

Under Ohio law, Sect. 2909.11, Ohio Statutes, it is only 
necessary in such cases that the-judge or jury find and 
return that the value or damage was under One Hundred 
fifty Dollars ($150.00) or was One Hundred Fifty Dollars 
($150.00) or more. A determination of exact amount is 
not required and this represents a return to the simpler 
common law procedure in cases where value was an element. 
This statutory section specifies four different criteria 
for determining the value of property or the amount of 
damage. Generally, under Sect. 2909003, Ohio Statutes, 
if the value of the property is less than One Hundred 
Fifty Dollars ($150.00), the violation of the arson 
provision constitutes a misdemeanor of the first degree. 
If the amount of damage or loss exceeds One Hundred fifty 
Dollars ($150.00), the crime would be a felony of the 
fourth degree. 

and 

12. Burnin of non-structural 
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Oregon 

In this section, the application of Oregon arson 1aws will be 
considered in relation to the following hypothetical arson events: 

) 

1. Burnin of a dwellin out of site. 
This act will be punishable under rgon Revised 
Statutes L Sect. 164.325(a), as arson in the first 
degree. 

2. 

3. Bu~ning of an uno?cupied dwelling out of spite. 
ThlS Would be a vlolation under Oregon Revised 
Statutes, Sect. 164.315(1), as arson in the second 
degree, punishable as a Class C felony. 

4. Burning of an unoccupied dwelling to commit insurance fraud. 

5. 

6. 

This again would be punishable as noted in response to 
Paragraph 2 above. 

7. Sett~n~ ~ire to shru~bery or other material with the 
osslbl11t of the flre extendin to a non-residential structure. 

See response to Paragraph 6 above. 

8. Setting fire to rubbish in a dumpster when only rubbish 
is burned. • 
De~ending upon the c~rcumstances, a person comitting 
th!s ,act w~uld.be ~ullty of , either reckless burning or 
crlmlnal mlschlef 1n the thlrd degree, punishable as a 
Class C misdemeanor. 

9. Burning of woodlands. 
Woodlands in Or~gon are ~lassified as protected 
pro~erty. Burnlng protected property in Oreg~~ is 
punlshable as a Class A felony under Oregon RevHed 
~tatutes, Sect. 164.325 (l)(a). 
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10. 

11. 

12. 

o • 

Burning of non-structural 
less than One Hundred Do ars 
If the value of the property is less than One Hundred 
Dollars ($100.00), the person committing such act is 
guilty of criminal mischief pursuant to Oregon Revised 
Statutes, Sect. 164.345(1), a Class C misdemeanor. 

Burning of non-structural ro ert resultin 
between One Hundred and One housand Do ars 
1 000.0 • 

Burnlng 0 non-structural property resulting in damages 
between One Hundred and One Thousand Dollars ($100.00-
$1,000.00) is punishable under Qregon Revised Sta~utes, 
Sect. 164.354{a), as criminal mischief in the second 
degree, punishable as a Glass A misdemeanor. This 
applies if the damages exceed One Hundred Dollars 
($100.00), but are less than Two Hundred dollars 
($200.00). Under Sect. 164.365(1), Oregon Revised 
Statutes, a person damaging property or burning 
property causing damages in the amount exceeding Two 
Hundred dollars ($200.00) is guilty of criminal 
mischief in the first degree, punishable as a Class C 
felony. 

es 
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Texas 
~-

In this section, the application of Texas arson laws will be 
consider'ed in relation to the following hypothetical arson events: 

1. Burning of a dwelling out of spite. 
A person burning a dwelling out of spite commits arson 
under Sect. 28.02, Texas Penal Code, which constitutes a 
felony of the second degree, unless bodily injury has 
resul ted, in wh ich event the crime is a felony of the 
first degree. 

2. Burning of a dwelling to commit insurance fraud. 
A person committing arson with the intent to commit 
insurance 'fraud is guilty of arson in the second degree, 
unless bodily injury has resulted, in which event the 
crime is a felony of the first degree. 

3. Burning of an unoccupied dwelling out of spite. 
The Texas arson statute governing second and first 
degree felony arson applies equally to a dwelling place, 
habitation, vehicle, or any building. See Sect. 28.01, 
Texas Penal Code, concerning definitions. 

4. Burning of an unoccupied dwelling to commit insurance 
fraud. 
See response to Pijragraph 2 above. 

5. Burning of a non-residential structure. 
~response to Paragraph 4 above. 

6. Sett i n~ fi re to shrubberx or other materi a 1 witt. the 
possibl1ity of the fire extending to a awelling place. 
The person committing this act would probably be guilty 
of criminal mischief, and not arson, under the Texas 
Penal Code. The provisions of Sect. 28.03, Texas Penal 
Code, provide that one who intentionally damages or 
destroys the tangible property of others is guilty of a 
misdemeanor if the property is less than Two Hundred 
Dollars ($200.00); if the amount of loss or damage is 
Two Hundred dollars ($200.00) or more, but less than Ten 
Thousand dollars ($10,000.00), the person' is guilty of a 
f~lony of the third degree; and if the amount of loss or 
damage is over Ten Thousand Dollars -($10,000.00), the 
person is guilty of a felony of the second degree. 

7. Settin~ fire to shrubbery or other material with the 
~ossi611ity of the fire extending to a non-resident1al 
structure. 
The provisions of Texas Penal Code Sect. 28.03, 
governing criminal mischief would 6e equally applicable 
to this hypothetical arson event. See also the response 
to Paragraph 6 above. 
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8. ~etting fire to rubbish in a dumpster when only rubbish 
is burned. 
Since the rubbish burned has no value or, at most, a 
nominal value, a person burning rubbish in a dumpster 
would not be guilty of any violation of Texas arson laws 
or Texas laws concerning criminal mischief. Such a 
person might be guilty of a violation oT Sect. 28.04, 
Texas Penal Code~ concerning reckless damage or 
destruction, Which is a Class C misdemeanor. This 
provision would apply if the amount of pecuniary loss is 
less than Five Dollars ($5.00). 

9. Burning of woodlands. 

10. 

11. 

12. 

-

Under Sects. 28.01 and 28.02, Texas penal Code~ a person 
burning woodlands would be guilty of the offense of 
arson as a second degree felony. 

ess t an went - 1ne Hundred oars ,0.00). 
Such action would constitute criminal mischief if the 
non-structural property being damaged was not a 
habitation, structure, vehicle, or bUilding, as those 
terms are defined in Sect. 28.01, Texas Penal Co~e. The 
Texas Penal Code provides the following statutory scheme 
for punishment based on the d~l~ar va~ue ?f loss or 
damage incurred because of crlmlnal mlschlef. 

Doll2! Val ue 

Less than $5.00 

More than $5.00, but 
less than $20.00 

$20.00 cr more, but 
less than $200.00 

$200.00 or more, but 
less than $10,000.00 

$10,000.00 or more 

Penal Classification 

Class C Misdemeanor 

Cl ass '8 Mi sdemeanor 

Class A Misdemeanor 

F~lony of the third 
degree 

Felony of the secon9 
degree 

in response to Paragraph 10 above. 

10 above. 
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Virginia 

In this section, the application of Virginia arson laws will be con­
sidered in relation to the fClllowing hypothetical arson events: 

1. 

2. 

3. 

4. 

5. 

) 

Burninv of a dwelltn~ out of spite. 
Onderirgin1"a law,:'rticle t, Sect. 18.2-77, f..ode of 
Vir~iniaf the burning of a d~~111ng pla?e out,of spite is 
pUnlshab e as a Class U felclny lf comn~tted 1n the 
nighttime and a Cl ass IV fel clOy if committed in the 
daytime~ If at the time the arson is committed no person 
was physically present in the dwelling house, the act of 
arson would then be punishable as a Class III felony. 

Burning of a dweliing to commit i~~~rance fraud. 
The burning of any dwelling to comnit insurance fraud is 
punishable as a Class IV felony if the value of the 
property is more than One Hundred Dollars ($100.00). If 
the value of the property is less than One Hundred 
Dollars ($100.00), insurance fraud arson is punishable as 
a Class I misdemeanor under ArtiCle I, Sect. 18.2-80, 
Code of Virginia. If a person is present in the building 
at the time the arson for insurance fraud is committed, 
the accused can be found guilty of a Class III felony. 

Burning of_~n unoccupied dwelling out of spite~ 
Under Article I, Sect. 18.2-77, Code of Virginia, burning 
of an unoccupied dwelling place in which no person is 
present is punishable as a Class III felony. If the 
burning of the dwelling occurs in the daytime, it is 
punishable as a Class IV felony_ 

Burning of an unoccupied dwelling to coumit insurance 
fraUd. 
Onder Article I, Sect. 18.2-80, Code of Virginia, a 
person burni ng an unoccupi ed dwell i ng to commit insurance 
fraud is guilty of a Class IV felony if the value of the 
property is more than One Hundred Dollars ($100.00) and 
is guilty of a Class I misdemeanor if the property is 
less than One Hundred Dollars ($100.00) in value. 

Burnin of a non-residential structure. 
e ur01ng 0 a non-reSl ent1a1'structure is punishable 

under Article I, Sect. 18.2-80, Code of Virginia! as a 
Class III felony if a person is present in the non­
residential structure; punishable as a Class IV felony if 
a person is not present and structure exceeds One Hundred 
Dollars ($100.00) fn value; and punishable as a Class I 
d i sdemeanor if the val ue of the pro perty is 1 ess than One 
Hundred Dollars ($100.00). 
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6. Setting fire to shrubbery or other material with the 
BOSSibility of the fire extendin8 to a dwellin~ place~ 
nder Article I, Sect. 18.2-88, _~de of Qirg1nla, a 

person who intentionally, carelessly, or negl igtmtly 
sets fire to a shrub where there is a possibility that 
the burning shrub is capable of spreading fire to other 
lands or other property is guilty of a Class IV 
misdemeanor and must pay all expenses incurred in 
fighting the fire. 

7. 

8. Setting fire to rubbish in a dumpster when only rubbish 
is burned. 

9. 

10. 

11. 

12. 

This act would not be punishable under the Virginia arson 
provisions. 

Burning of woodlands. 
The provisions of Article I, Sect. 18.2-86, Code of 
Virginia, provide that "if any person maliciously sets 
flre to any wood, fence, grass, straw, or other thing 
capable of spreading fire on land, he shall be guilty of 
a Class IV felony.1I 

BurninH of non-structural ro ert resultin in dama es 
less t an Ninety-Nine 0 ars •• 
Under Article I, Sect. 18.2-81, Code of Virginia, a 
person burning non-structural property with a value of 
Ninety-Nine Dollars ($99.00) or less is guilty of a Class 
I misdemeanor. If the value of the property exceeds One 
Hundred Dollars ($100.00), the person is guilty of a 
Class IV felony. 

Burning of non~·structural proherty resulting in damages 
between One Hun~a and One r ousand Dollars. 
See response to Paragraph 10 above. 
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TableA.2 

17 24 

Burning of a dwelling Arson - Felony Arson- Felony 
out of spite Class 11 2nd Degree 

7 yrs. or less (unless bodily 
injury 
resulted) 

2-20 yrs. 

Burning of a dwelling A\"son - Felony 1st Degree 
to commit insurance Class II Felony - 99 
!raud 7 yrs. or less years 

2nd Degree 
Felony - unless 
bodily injury 
resulted 

--
Burnihg of an un- Arson - 1st Degree 
occupied dwelling Class IV felony - 99 
out of spite Felony l'ears 

4 yrs. or 2nd Degree • 
less Felony - unless 

bod fly injury 
resulted 

Burning of an un- Arson - lst Degree 
occupied dwelling Class IV Felony - 99 
to commit ins. Felony years 
fraud 4 yrs. or 2nd Degree 

less Felony - unless 
bodily injury 
resulted 

Burning of a non- Reckless Probably 
residential burning criminal 
structure Class I mischief 

Hi sdemeaOlw 

, Setting fire to Reckless Probably 
shrubbery or other burning criminal 
materia 1 wi th the Class [ mischief 
~o~sibillty of the 
fire extending to 
a dwelling place 

Hi sdemeanor 

sO \ f 2 
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COMPARING A'RANGE OF IIVPOTlIETICAL CASES 
AND THEIR POTENTIAL RANGE OF SANCTIONS 

33 44 57 

Aggravated Arson Arson - Felony Arson 
Arson 1st Degree Class II 1f at Not to exceed 
4 - 25 yrs. night, Class 

IV 1f daytime, 
20 yrs. 

Class III if 
person inside 

Arson: Felony Felony: Arson 
4th Degree Class IV Not to exceed 
1-5 yrs. 2-10 yrs. 20 yrs. 

If risk of Felony: Arson 
serious Class IV N.Mt. 20 
physical harm, 2-10yrs. years 
aggrvated arson 
1st Degree; if 
not, Arson 

3rd of 4th Felony: Arson 
Degree Class IV N.Mt. 20 
1-25 yrs. if more than years 
Arson - Felony $100, misde-
4th Degree meanor 

Arson: Felony: Arson 
4th Degree Class III if N.MT. 18 
1-5 yrs. person present years 

Class IV if 
not 

'. 

~ 

Arson: Class IV If less than 
4th Degree Misdemeahor. $50 Mlsde-
1-5 yrs. pay fire mea nor. If 

fighting costs more than $50 
Arson, a 
felony 

t . 

____ ... ,~_._·...,~7 

Ii'" -.-

"""" .:-" - ,~;"\ 

"""" ;...) Li ,:,::...!, L/ ltoj 

60 70 87 

Arson Arson Arson 
Up to 11fe 30 years Felony 1st 
imprisonment degree 

Up to 20 yrs. 
and/or $2,500 
fine 

Felony Arson Arson 
Fraudulent No subs tan- Felony 1st 
fire setting tNe crime of Degree 
4 mths to 10 insurance 
yrs. & fine fraud 

>,.01.!'._ 

Felony Arson Arson 
burning N.MT. 20 2nd Degree 
2-30 yrs. & yea\"s Class C 
fine at Up to 5 yrs. 
court's and/or $2,500 
discretion 

Fraudulent No specific Arson 1st 
Burning state statute Degree - up 
4 mths. to against arson to 20 yrs. 
)0 yrs. for fraud and/or $2,500 

fine 

Felony fire Felony Arson 2nd 
setting - 3-20 yrs. Degree 
unless evid. Up to 5 yrs. 
that accused , and/or $2.500 
was attempting fine 
to set fire to 
dwell Ing. If 
attempt to burn 
house. 2-30 
years 

Felony fire No specific Either Arson setting" law against 1st degree unless evid. bUI'ning shrub 
that accused or Reckless per se, Burning, was attempting mal klous Class A . to set fire to mischief Misdemeanor dwell fng 

.14-67 iF 
attempt to burn 

1 _ house 
~., 111 I.(P"I·~ , 

• \ 
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Setting fire to 
shrubbery or 
other materia 1 
with the possi-
bil ity of the 
fire extending 
to a non-
residential 
structure 

Setting fire to 
rubbish in a 
dumpster when 
only rubbish is 
burned 

Burning of 
woodlands 

Burning of non-
structural 
property result-
ing in damages 
less than $99 

Burning of non-
structural 
property result-
1ng in damages 
between $100-
$1.000 

Burning of non-
structural 
property result-
ing in damages 
over $1,000 
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Table 4.2 (Cont'd.) 

17 24 33 

Reckless Reckless Damage, Arson: 4th 
Burning a Class C Felony Oegree 
Class I 1-10 years 1-5 years 
Misdemeanor 

! 

Reckless Arson Felony Crimina 1 Damaginf 
Burning 2nd Degree endangering 
Misdemeanor 2-20 years Misdemeanor 

2nd Degree 
less than 

. . 
Class IV Felony Criminal Mis- Arson: 
if more than Chief 3rd Felony 4th 
$1.000 damages. Degree felony Degree 
otherwise Class 1-10 years 1-5 years 
I Misdemeanor 

Class IV Felony Class A or Mis- Misdemeanor 1st 
if more than demeanor to lrd Degree 
$1,000 damages. Degree Felony 0-6 years 
otherwise Class 1-10 years 
I Misdemeanor 

Class IV Felony Class A or Mis- Felony 4th 
if more than demeanor to lrd Degree 
$1.000 damages. Degree Felony 1-5 years 
otherwise 1-10 years 
Class I 
Misdemeanor 

. 
Class IV felony 3rd Degree Felony 4th 
if more than felony Degree 
$1.000 damages. 1-10 years - ... 1-5 years 
otherwise . 
Class I 
Misdemeanor - -

\ f ) 

•. , . . 
-

44 57 60 70 87 

Class IV Misde- If less than Misdemeanor No specific law Class A 
meanor . $SO, misdemeanor 60 days to against burning Mi sdemeanor 
pay fire fight- or more than 4 months and shrub per sej up to 1 year 
ing costs $50, a felony fine ma llcious and/or 

$50-$100 mischief $1,000 

Not punishable Malicious Felony Fire- Misdemeanor Reckless 
Mischief setting Ma 1 icious Burning - up 

4 mths. to 10 Mischief, fined to 1 year 
years up to $500 and/or $1 ,000 

jailed up to or Criminal 
30 days Mischief in 

3rd Degree 
(up to 30 
days and/or 
$250) 

Felony Class Felony Felony Fire- .No specific Class A 
IV . 'setting statutory pro- Felony in 
2-10 years 4 mths. to 10 vision: • the 1st 

years Malicious Degree 
Mischief up to 20 yrs . and/or $2,50 o 

Class I Arson felony if Felony ffre- Arson Criminal 
Misdemeanor more than $50; settfng Not to exceed Mischief 

if 1 ass, mi sde- 4 mths. to 10 3 years Class C 
meanor years Mi sdemeanor 

Class IV Felony Arson Felony Felony Fire~ Arson Criminal 
2-10 years setting Not to exceed Mischief 

4 mths. to 10 3 years in 2nd Degre 
years a Class A 

Midemeanor . (up to 1 yr. 
and/or $1.00 O) 
to Criminal 
Mischief in 
1st Degree. 
Class A Fel • 

r· 

Class IV Felony Arson Felony Felony.Fire- Arson Criminal 
2-10 years setting Not to exceed Mischief 

4 mths. to 10 3 years in 1st Degre e 
years Class C . Felony 

up to 5 yrs. 
and/or $2,5ID 

" 

? 
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4.2 PRE-COMPLAINT INVOLVEMENT 

As the accompanying table (4.3) shows, pre-arrest involvement by 
prosecutors was characterized as infrequent in seven of the eight sites 
studied. Prior to 1980, only one arson unit was supported by a 
specially-designated arson prosecutor or prosecutorial unit. The lack of 
specially-designated prosecutors in the other seven sites appears to 
account for the infrequency of pre-arrest consultations. Only in City 
87--with a unit in the District Attorney's office responsible for 
handling all arson cases (although the unit handled other crimes as 
well}--was there frequent pre-arrest consultations. This same city, 87, 
had the second highest number of arrests, the highest trial rate of those 
arrested, the second highest conviction rate, and the highest absolute 
number of convictions. Further, of the cases reviewed, 100% of those 
arrested were charged, compared to the next highest ranking percentage of 
87%. By contrast, City 44, with the lowest conviction rate, had the 
least direct association with prosecutors. There, police made arrests 
and sought complaints with no interaction with the Prosecutor's Office 
(magistrates, not district attorneys, determining whether there was 
probable cause to prosecute). 

In pOinting out these two extremes, we imply that there is a direct 
relationship between pre-arrest involvement and successful prosecution. 
It does appear logical, however, that pre-arrest involvement with the 
DA's Office would be linked with having one or, at most, several 
prosecutors known to investigators as speCialists in arson prosecution. 
Without a designated point of contact, investigators would have found it 
far harder to obtain pre-arrest consultations. If no prosecutor is so 
designated, it is far less likely that investigators will go to the 
effort or risk to seek assistance. 

Yet, it is abundantly clear that arson investigators, especially 
those without career law enforcement backgrounds, are frequently in need 
of such assistance. This is true not only for questions of law, but also 
in terms of prosecutorial discretion and case prioritization. With the 
variety of crimes and degrees of seriousness associated with arson 
investigation, sorting out the cases to work on for the purpose of 
prosecution is an important aspect of results-oriented (as opposed to 
clearance-oriented) investigative policy. As recent American history has 
shown in a different context, winning the body count does not mean 
winning the war. In arson, the body count is clearance rates. 

Investigators can increase their clearance rates by arresting 
persons against whom they have reasonable evidence. The arresting 
officer may, at the same time, know that the evidence probably is 
insufficient to go to trial on. Another way to increase clearance rates 
is to go after small-fry offenders against whom the evidence may even be 
sufficient, but the investigator may realize (due to its ostensible 
unimportance) prosecutors will dispense with in a manner that takes up as 
little of their resources as possible. The effect in both cases tends to 
contribute less to future deterrence than concentrating on cases that 
need to be prosecuted most, due to their potential to deter likely 
perpetrators, or, through publicity, to inCUlcate fear into potential 
offenders to discourage them from this form of economic or emotional 
reward. 
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Prosecutors can similarly misapply their limited r~sources and 
obtain a high conviction rate by going after minor, ,but lron-clad cases, 
while turning down tougher prosecutions of more ser10US cases. .. , 

What is needed, therefore, is a joint understanding of wh~,t c~ses 
need to be pursued, and with what energy. Pre-a~res~ cons~ltatl0n 1S the 
prime means for prosecution to 'work in conqert ~1~h lnvestlgatory 
resources to carry out mutually agreed upon po11cles on a case-by-case 
basis. 

70 

Unt 11 1979-
1980 
infrequent. 
only In 
"part icularly 
ccmplex· 
cases 

Table 4.3 Pre-Complaint Involvement o~ , 
Prosecution in Arson Investlgcttlon 

33 57 24 17 87 44 

Seldom - Seldom • Seldom - . T Very lnfre- Regularly - Seldom -
Unless case Unt 11 1980 Only ln Pre-complaint quent. less ln sane 50~ 
requtred special spec hI or involvement than an of cases. lt 

ls lnfre- est Imlted was estl- presentment cases only; canpll-
quent 5~ of cases mated that to Grand di1flcul t cated cases 

lnvestlgators. Jury, cases to consulted DA I $ Prosecutor be presented at a 11 stages believes directly to of the invest i- arson in-Grand Jury gat!v!!! process vestlgator 
should 
receivli' 
stronger 
over-sight 

Pre-Complaint Involvement in City 87 

60 

Seldom • 
As a rule, 
invest igators 
do not consul t 
with DA prior 
to obtaining 
a warrant 

" , 
All inVestigators maintained that they regularly consult the ADA ~. 

The head of the DAis arson unit is available by telephone for consultat~ory d 
both day and night. The ADA in charge has even requested that he be notlfle 
when si nificant arson fires are being fought so he can re~pond. Two , 
invest; ~ators noted that Oi str'ict Attorneys had atten~ed fl res on request • 

. Investigators stated that typical reasons for requestlng lega~ advice 
included: Miranda questions, probable cause for ar~est quest10ns, search 
and seizure situations, material witness warrants, lssuance af Grand Jury 

) 

subpoenas. 

Despite this access in City 87, District Attorneys pointed,out that 
they felt that several cases had been compromised by wea~nesses 1n 
Mirand1zing suspects. One investigator felt that the unlt should have made 
better utilization of this legal resource. 

The involvement of City 87's arson, prosecutors in the pre-trial 
investigative stage is minimal and limi~ed to cases going to Grand Jury 
those or public interest • 
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The Assistant District Attorney estimates that fire inVestigators will 
seek legal assistance before presentation in about 50% of the cases brought 
before the unit. 

Pre-Complaint Involvement in City 17 

Fire investigators, detectives, and prosecutors developed an 
administrative relationship through the task force during 1978. But, two 
years later, at the operational level, no real relationship existed. 

One investigator in City 17 reported that he had never seen a 
District Attorney at a fire scene, while another reported he had only seen 
one once since 1975 and that was a daytime fire. A third heard a District 
Attorney say, "no one had better call him out of bed in ~he middle. of the 
night. II Pre-arrest involvement by the most generousestlmate was 1n only 
5% of the cases. This may, in point, be due to the limited call-out 
criteria (death or arson-for-profit). 

Pre-CQmplaint Involvement in City 33 

Only in a very difficult cases -- "those that weill be present 
straight to the Grand Juryu -- do investigators ~o,dire~tly to pr~secuto~s 
to review case materials. However, the Arson Un1t s Ch1ef Invest1gator 1S 
unusually well-versed in evidence requirements; and his excellent relations 
with the District Attorney may largely compensate for any fallout from the 
ostensible lack of pre-arrest consultation. 

Pre-Complaint Involvement iF City 44 

One Assistant District Attorney has tried several arson cases. He 
observed that the investigators seldOOl discuss the case prior to obtaining 
a warrant from a magistrat~ and further noted that the cases involving 
arson are in most instances the types that require very little investiga­
'tive ability and in~olve mental cases and domestic problems. 

Pre-Complaint Involvement in City 57 

There is pre-arrest contact with the investigator only in troublesome 
or cOOlplicated cases. Prosecutors are not involved in legal training of 
Police or Fire personnel. , 

Pre-Complaint Involvement in City 60 

A Public Safety Legal Advisor is available to investigators to advise 
them on proper search and se; zure, need for search warrants, etc. Few 
cases have been brought to h~r attention, and she believes th~t this is 
because few of them are cOOlplicated enough to warrant her adVlce. From 
interview data, it aDpears that the Legal Advisor is not privy to the 
handling of the cases or the court dispositions. 
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Pre-Complaint Involvement in City 70 

In particularly complex investigations, the District Attorney is 
utilized by the Arson Unit for consultation concerning legalities 
surrounding search and seizure warrants, interViews of possible suspects, 
and any other procedures where legal expertise is needed. This involvement 
may CO/TUll.ence at .some paint early in the investigation and, then, util ized 
at strategic points during the investigatio.n. " .' 

. Si.nce the aSSignment of the special arson prosecutor in early 198q, . 
the Assistant District Attorney has further encouraged pre-arre~t contact I. 

with his office in the following circumstances: 

• 
• 
• 
• 

Priority cases - fraud 
Legal questions 
Important cases 
Confessions are anticipated. 

It is pertinent to note that in City 70, interpretation of Miranda­
type issues is more stringent than in Federal Court and in most other state 
courts. Therefore, the special arson prosecutor has recommended that 
interviews with the defendants be held in abeyance until they are booked and 
processed. This includes those instances in which the defendant desires to 
give a statement. Under these Circumstances, pre-arrest consultation might 
tend to be more frequent. Certainly, the need for pre-arrest consultations 
varied across sites due to legal requirements and constraints. 
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4.3 CASE DOCUMENTATION 

Documenting a case for prosecutorial review has three main aspects -
sound report writing, full documentation, and logically-designed formats. 
Prosecutors need these elements to correctly and efficiently'ascertain a 
case's merits. Other factors present in the complex decision process that 
is called case screening make it difficult to single out documentation as 
the proximal cause of a case being accepted/rejected, won or lost, on this 

. ground alone. 

It is intuitively obvious, as well as'confirmed by our field 
observation, that the best investigations can be jeopardized by poor case 
documentation. This is true for three reasons: First, the crime, itself, 
must be established in a manner that convinces the prosecution that the 
evidence satisfies the reqUirements of the offense. Second, the linkage 
of the suspect to the crime must be made to the satisfaction of the 
prosecutor. Third, confessions are secured in roughly 50% of the cases 
presented for charging consideration; this means that in the other half of 
the cases, the testimony of eyewitnesses, suspect's direct, and circum­
stantial evidence must be compellingly presented. 

Each of these elements of a case's presentation may rest upon reports 
written by three or more fact finders. The cause and origin may be 
documented by a fire officer, the supplementary investigation reported by a 
fire investigator, with final supplements filed by a police officer or 
arson detective. Only the latter of these three types of contributors 
could be expected to have received any formal training in law enforcement 
report writing. 

This, then, raises the possible problem that the accounts will not 
fully represent the case against the suspect. Almost all documentation 
establishing the crime and most, if not all, of the investigative reports 
in our study were filed by fire officers. In effect, what this means is 
that fire officers are preparing the documentation. Prosecutors accustomed 
to this work product prepared by detectives may assume that the case is 
weak on its merits, rather than weak because it is largely written by 
personnel who may be untutored and inexperienced in crime reporting. 

Even today, fire and arson investigative courses tend to deal with 
technical, legal, or forensic issues. Case documentation requirements or 
simple remedial courses in report writing, together with graded practice 
sessions, are a negligible point of even the most modern arson course. 

Only within the last few years has local law enforcement management 
committed significant resources to improving the quality of case documenta­
tion, through report writing classes, case management review, etc. 
Therefore, it is not surprising that these reforms may not have entirely 
reached fire investigative units. We observed that these units may be 
unaware of thoroughly professional case documentation standards and 
prof~ciency-strengthening programs being practiced by their counterparts in 
the police department. 
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As the table below showS, only three units routinely prepare their 
ca se documentation ina fonnat desi gned to tell the story of the' case in an, 
orderly fashion and efficiently check to establish the case's state of 
factual corroboration. Several cities were in the process of developing 
such formats·. This improvement seems to ensue as a natural by-product of 
increased feedback that occurs after the fonnation of an arson task force. 

Table 4.4 Prosecution Report Format Requitements 

33 57 24 17 87 44 60 

Ilone Ult it No speclffc No specific Investigator Police Dept~ 110 formal for- Hag Istrate Arson Unit 1151'5 
special arson format re- format. but makes oral has prose- mat required. rev fews -
prosecutor qulred until a court presentation cution I faison Prosecutor no formal 
MIled in 1900 arson task history file to screening office organ- uses check- requ f rements 

force formed & made & taken bureau. DA 1zed to review list to review 
DA developed to prosecutor Investigative ~ases before 
recanmended for review f11 e presented completing and 
format forwarding case 

files to DA 

The special arson prosecutor appointed in City 70 quickly diagnosed 
the need for such a format even though police detectives were responsible 
for completing every arson investigation. The recommended contents and 
order are represented below: 

1. Prosecution Report, listing witnesses and defendant 
infonnation. 

2. Copy of all complaints (police reports) and 
supplementals prepared by any member of the 
department concerning the arson. 

3. Copy of the defendant's local and FBI arrest 
record. 

4. Copy of the defendant's arrest register. 

4 .. 94 
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5. Copy of all office reports which were written as 
a result of the investigation. (These are especially 
important to the trial assistant since the reports 
usually contain detailed infonmation not found in 
the original police reports. These reports are 
generally not discoverable by defense attorneys 

. undar the State's Rul es of Procedure.) . . 
. 

6,! Copy of all ,laboratory reports' related to the arson. 

7. Copy of all photographs taken by any laboratory 
technician or investigator. (These pictures have 
special significance in arson cases because points 
or origin, burn patterns, and degree of destruction 
are critical issues at trial.) 

8. Copies of all statements, written or oral, made by 
a defendant .. 

9. Copies of all witness statements taken as a result 
of the investigation. 

10. Copy of the Fire Investigation Report prepared by 
the Fire Department. 

11. Copies of all search warrants and affidavits which 
may have been executed during the investigation. 

12. Any other information which would be relevant to a 
prosecution, including, but not limited to, line-up 
photos, insurance records, land records, names of 
agents, corporate names, financial records, and 
schematic diagrams. 

For purposes of preparing' an indictment, the following information 
be needed and should appear-on the outside cover of the folder: 

~g~ 
(c) 

~~~ 
(f) 

~fil 
(i) 
(j) 

(k) 

defendant's full name 
defendant's sex 
defendant's race 
defendant's date of birth 
charge(s) 
victim {owner or occupant} 
date and time of occurrence of crime 
central complaint number 
Bureau of Identification Number of defendant 
preliminary hearing date (we seek indictment 
prior to this date) 
location of offense 
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4.4 CASE SCREENING PROCEDURES 

Co~plaint review practice is the seam that joins investigation to 
prosecutlon. The actual procedure plays a role in the case disposition, 
and the screening criteria formally and unofficially applied to the case 
plays a part. Further, the individuals involved in presenting and 

. reviewing.the case pl~y a decisiv~,ro1e, in e~ch cas~'s outcome because of 
the subjective nature of'the process. . , . 

.' Despite the 'centrality of this step. in the process, data, such as 
turndown rates and ·reasons, are not maintaim~d by any arson investigative 
unit head 1nterviewed. And, with few exceptions, prosecutors did not 
maintain this data. 

This lack of data regarding such a sensitive area is curious. Since 
police and prosecutors have traditionally wrangled over this point, keeping 
score by one or both parti es waul d seem on fi rst appearanc~~ to be a 
valuable indication of system effectiveness. 

The lack of data may be due to a number of factors~ It may be that 
both parties in this case do not want to keep or track this data too 
closely. Improper inferences might be drawn from the data if not carefully 
structured, accurately maintained, or sensitively analyzed. One or both 
units might have come under fire if arrests looked weak or prosecution 
appeared lax. On the other hand, the units may have found it difficult to 
collect the data. 

Wi th new data systems such as the "PROMIS", Pr'osecutors Management 
Information System, complaint review outcome statist-;cs require no special 
effort to collect or generate. In jurisdictions with PROMIS or equivalent 
data systems, it becomes far easier to comparatively analyze the case 
screening outcomes of, say, felony arsons against oth~'r similar crimes. 
Fire and police agencies should find such data helpful in tracking arson 
case screen; ng outcomes. In units wi thout such system~'i, i nvest,i gati ve 
manaqers (if they were so inclined) would have to manually tr'ack down each 
case s status or disposition. 

, Although one fundamental reason that better statistics are not kept 
is that th~y are difficult to maintain, something deeper may be at the root 
of this fallure. In part, what may be surmised is that neither arson 
investigators nor prosecutors value complaint screening outcomes as a valid 
parameter for measuring either the process or the outcome of their 
performances. Moreover, as all arson control systems stud'fed by u~) had not 
developed system-wide goals, objectives, or measures during those t.hree 
ye~rs, it may have been premature to establish the mechanism to d~velop 
thlS data. Lastly, and perhaps most importantly, measuring performance and 
process that span two or more agencies is an uncomfortable method to those 
accustomed to only minding their own agency's output, rather than the 
overall throughput. Gathering and interpreting such data imply a concern 
for the arson control process as a whole, while managers and their 
SUbordinates are typically concerned with measures that are arguably more 
exclusively tied to and inflUenced by their own unit's performance. As 
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traditionally no one is in overall charge of the system or responsible for 
ov.erseeing it as a vertically-integrated enterprise, charging practices and 
outcomes remains an area where friction is more prevalent than 
under~tanding. 

Because these data are not routinely collected, answering questions 
about improvements achieved or needed in a screening process must remJin 
qual itative in description ,and analysi~! ".""'.'. " 

, . 
Befo're discussing each site's review practices and special circum­

stances, the following'table summarizes the complaint review practices and 
representati.ve disposition data. Because of the differences in the case . 
mix represented in the sample [in some jurisdictions, arrests may be 
composed of significantly higher percentages of non-prosecutable cases 
(children, mental, minor domestic circumstances)], caution must be taken in 
comparing one city's percentage of arrestees charged or convicted to 
another's. With these limitations in mind, the following points are 
suggested by the data: 

• No obvious relationship exists betwe~n the method of 
complaint review and the percentage of cases charged, 
with the si ngl e exception that City 44' s use of . 
magistrates and the charging discretion exercised by 
police seem to result in fewer cases tried and fewer 
convictions. 

• City 57 and 44 have noticeably poorer percentages of 
arrests, number of cases going to trial, and convictions 
than other cities. 

• The average percentage of cases lost between charging 
and trial is 13%, with rates of 0% and 22% being 
extremes. 

• Tbe average percentage drop from charging rate to 
conviction rate was 26%, with the poorest performance 
being 43% drop, and the strongest 17%. 
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