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FEDERAL COURT REPORTERS AND 
ELECTRONIC RECORDING 

THURSDAY, MARCH 8, 1984 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE, 
COMMITTEE ON THE JUDICIARY, 

Washington) DC. 
The subcommittee met, pursuant to call, at 10:05 a.m., in room 

2237, Rayburn House Office Building, Hon. Robert W. Kastenmeier 
(chairman of the subcommittee) presiding. 

Present: Representatives Kastenmeier, Glickman, Moorhead, and 
Hyde. 

Staff present: Michael J. Remington, chief counsel; Thomas E. 
Mooney, associate counsel; and Audrey Marcus, clerk. 

Mr. KASTENMEIER. The subcom.mittee will come to order. 
This morning the subcommittee is holding a hearing on Federal 

court reporting and electronic recording of court proceedings. The 
subcommittee hearing is being held at the request of several mem­
bers of the subcommittee, including the ranking minority member, 
my colleague, Mr. Moorhead . 

Before we proceed with the hearing, some brief background infor­
mation is in order. In 1981, the Senate ,Judiciary Committee held 
hearings on the merits of alternative methods of reporting judicial 
proceedings. Thereafter, the General Accounting Office published a 
report outlining the desirability of an "adequately structured test" 
of the "feasibility of using electronic record systems in Federal Dis­
trict Courts." 

As a result of this work by the GAO and the Senate Judiciary 
Subcommittee on Courts, Senator Dole included a court reporting 
amendment in the Federal Courts Improvement Act. The amend­
ment passed by the Senate and was agreed to by us in conference. 
Changes in the organic law with respect to court reporters were, in 
fact, made. These changes were made dependent on the completion 
of a study on electronic recording by the Judicial Conference of the 
United States. 

In response to this public law, the Judicial Conference assigned 
responsibility for conducting the study to the Federal Judicial 
Center. Due to the obvious interest in this study by both court re­
porters and other stenographic machinery manufacturers, on 
August 26, 1982, this subcommittee, in a letter signed by myself 
and Mr. Railsback, communicated to the Federal Judicial Center 
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certain questions for the study to answ~r. The subcommittee re.-
ceived two letters responding to our questIOns. . . 

I would ask, without objection, that these letters be Included In 
the hearing record. 

[The letters follow:] 
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11.&. ~OU5t of !\tprt5tntatibt5 
Committee on tflt J ubiciarp 

Mal/blurton, IU:. 20515 
~tltpbont: 202-225-3951 

August 26, 1982 

Federal JudiCial Center 
1520 H Street, N.W. 
Washington, D.C. 20005 

Dear Mr. LeVin: 

As you know as a result of section 401 of the Federal 
Courts Improvement Act of 1982 the Judicial Conference 
is required to "experiment with ••• different methods of 
recording court proceedings". This prOVision, Which is 
derived from the Senate version of the bill (S. 1700, 
Senate Report 97-275 at 31), is desi9ned to assist the 
Judicial Conference under the new Act. In addition, this 
experimentation has great potential for aSSisting in our deliberations. 

In addition to the expected use of this study by the 
Conference and the Congress we have another reason for 
interest in this topic. The extent to which any studies 
or experiments are perceived as being fair will undoubtedly 
affect the response to any recommendations the Conference 
eventually makes. Because it is likely that dissatisfied 
parties will petition the Congress for redress we have 
a strong interest in seeing that aforementioned experi­
mentation is neutral, thoughtful and objective. In this 
connection it will be most helpful for you to continue 
your existing liaison with the affected parties. 

To fUrther your work in this regard it may be helpful to 
outline some issues that could be addressed in this period 
of experimentation-_keeping in mind that during this one­
year hiatus that court reporters must continue to be Used 
in every instance reqUired by the old law (see, Remarks of 
Congressman Rai lsback, Congressi onal Record:--March 9, 1982, at H747): 

GENVW, COUNSEl: 
AlAN A. PAAKfA 

STAFF DIRECTOR: 
GAAN£R J. CUNE 

ASSOCIAlt' COUNSEl.: 
ALAN F. COFfEY. JR. 
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(1) To what extent or degree is it Possible to 
obtain the "verbatim" transcript required by section 401(a) 
of the Act with each of the various transcription methods? 

(2) What kinds of cases, if any, require a higher 
degree of accuracy in transcription? 

(3) What standards can be estblished to take into 
account the varying accoustical situations in Federal courtrooms? 

(4) What differences exist between the various methods 
of transcription in terms of timeliness of delivery to the parties and the courts? 

(5) What are the relative tosts of the various methods 
of transcription? To the parties? To the court? 

Thank you in advance for taking the time to review these 
concerns. We are confident that this period of experimentation 
can resolve Some of the questions left unanswered in the Act. 
Sincerely, 

Robert W. Kastenmeier 
Chairman, Subcommittee on Courts 

Civil Liberties and the 
Administration of Justice 

Tom Rai lsback 
Ranking Minority Member 

Subcommittee on Courts, 
Civil Liberties and the 
Administration of Justice 
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THE FEDERAL JUDICIAL CENTER 
DOLLEY MADISON HOUSE 

1520 H STREET. N.W. 

A. LE:O LE:VIN 
DIRECTOR 

WASHINGTON. D, C, 20005 

October 6, 1982 

Honorable Robert w,. Kastenmeier 
Chairman, Subcommittee on Courts, 

Civil Liberties and the 
Administration of Justice 

United States House of Representatives 
2137 Rayburn House Office Building 
Washington, D.C. 20515 

Honorable Tom Railsback 
Subcommittee on Courts, 

Civil Liberties and the 
Administration of Justice 

United States House of Representatives 
2137 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Friends: 

Thank you very much for your letter concerning the 
court reporting experiment mandated by Public Law 97-164 
§ 401, which the Center is undertaking on behalf of the 
Judicial Conference of the United States. I appreciate very 
much your interest in this project, and indeed your interest 
in and support for the work Gf the Federal Judicial Center. 

You can be sure that we at the'Center, like you, are 
very sensitive to the need for a thoroughly objective 
experiment that will inform the Judicial Conference and the 
Congress of the strengths and limitations of using 
electronic Sound recording as an official court reporting 
method. We appreciate as well that numerous parties are 
watching the experiment with keen interest, and for 
understandable reasons. 

The enclosed documents, to be described below, 
demonstrate our commitment to keep all interested parties 
informed of the project and to seek their views and 
suggestions. Of course, we would be pleased to mee.t with 
you or anyone you may deSignate to discuss the project in 
greater detail. As you may know, Mr. Wheeler and Mr. 
Bermant of the Center staff reviewed the project on . 

TELEPHONE 
202/633·6311 
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Honorable Robert W. Kastenmeier 
Honorable Torn Railsback 
Page 2 
October 6, 1982 

September 2 with Mr. David Beier t h' 
have,also be~n in contact with ' a ~s request, and they 
meetlng at h~s convenience. Mr. Torn Mooney to arrange a 

Allow me to take up the fi ' 
on p. 2 of your letter as issue:et~u:st~ons that you raised 
the course, of the experiment, after ~~ould be addressed in 
comment brlefly on the enclosures. wfllch I would like to 

The first concerns measuri 
transcripts. We are commit ng the, accuracy of 
\'lhich an accurate transcri ~e~a to measur,~ng the degree to 
court reporting methods th~t n be obta~~e? by the various 
the statutory requirement of w~ are

b 
e~amlnlng, mindful of 

aver atlm" reco£d. 

Your second point asks· "Wh t k' d 
require a higher de . a In s of cases if any, 
have not designed agr~~,Of accuracy iz: transcription?" We 
question of whether lhe~:ct that ~x~mln~s specifically the 
require a higher de ree are cer al~ k~nds of cases that 
others. It may 'Nell be t~f t accuracy In transcription than 
to achieve in some cases :h ac~urat~ trans~ripts are harder 
cases, for example rna an ~n ot ers; hlghly technical 
routine cases, and'I hJp prese~ a g:r;eater challenge than 
this question, and on Wh:t~~r ata wlll sh~d some light on 
in their capability to a h' r court report~ng methods vary 
cases. Cleve accurate transcripts in such 

Your third question ' 
situations in federal courtconcerns vary~ng acoustical 
selected do osses ,rooms .. The test sites we have 
shall be sen~itives t:arl;ng, acou:tlcal characteristics. We 
when we report the analYs~ lmPfac °df those characteristics ... s 0 our ata. 

Fourth, you raise th ' , 
transcripts. As the Plan t: ~ssue of t~mely delivery of 
shall undertake precise c~nd th~, Amendments make clear, we 
timeliness of transcri t ml?ara lve measurements of the 
consumed in several sePmedel~very, accounting for the time 
prepara tion and from sgt~r~ts i e. g., fro~ notice to start of 
transcript). We shall a" 0 prepara,t~on, to delivery of 
standards set forth by ~~~ ~e~~u~e 1 tlmel~ness against the 
Federal Rules of Appellate pro~e~~~:. Conference and the 

Finally, you raise the t' 
is designed to measure the ques ~on of cos~. Our project 
tion methods Durin cost~ of the var~ous transcrip­
not likely p~rchase ~l:~~ experlmental peri?d, parties will 

ronlC sound record~ngs, because 
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stenotype reporters remain the official reporters until the 
Judicial Conference regulations called for in P.L. 97-164 § 
401(a) go into effect and thus give effect to § 401(a) 's 
amendment of 28 U.S.C. § 753(b). However, we shall have the 
data to measure all these costs, including what the costs to 
the parties would be. 

I turn now to a brief description of the enclosed 
documents, some of which, ·I realize, are already in your 
files. I include them here for ready reference. 

1. The June 14 Plan to Evaluate Different Methods of 
Recording Court Proceedings in united States District 
Courts. This document was distributed for comment to over 
90 parties, including almost 50 outside the federal judicial 
sy,«tem. Among those, naturally, was a Task Force that the 
united States Court Reporters Association and the National 
Shorthand Reporters Association have established for the 
purpose of monitoring this proj ect on behalf of those 
organizations. In fact, when the Task Force asked for an 
extension of our original deadline for comments to July 19, 
we extended the deadline to July 27 for all parties. 

The Plan has been amended in certain particulars, as 
described below, but the basic design is as is stated in the 
June 14 plan. We are placing electronic sound recording 
equipment into twelve federal district courts, selected to 
reflect a variety of conditions that might be thought to 
bear on electronic sound recording's feasibility. As you 
know, until the Judicial Conference promulgates the 
regulations called for in P.L. 97-164, the present 
provisions of 28 U.S.C. § 753(b) remain in effect unamended. 
Court reporters are required by statute to serve as the 
official reporters in the federal district courts, thus 
creating the conditions for a side-by-side comparison. We 
have procedures in place by which to gather data on all 
aspects of the performance of both systems--including the 
timeliness of transcript production, the costs of both 
systems, and of course the accuracy of the transcripts 
produced. The equipment now being put in place will be in 
use for approximately six months, after which we shall 
analy?,e the data and prepare the report for the .Tudicial 
Conference of the united States. Copies of the report will 
of course be made immediately aV.'ailable to you, and to all 
others who may wish them. 

I.....--___________ ~""""'___~-.........-___ _____' __ _L___'_____'_~ ________ ~~_~~ __ --.. 
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Honorable Robert W. Kastenmeier 
Honorable Tom Railsback 
Page 4 
October 6, 1982 

2. A document dated July 21, 1982, submitted by the 
Task Force by its Chairman, Mr. McNutt. This was the most 
substantial of the comments we received on the Plan. 

3. Amendments to the June 14 Plan, dated September 9, 
1982. The amendments reflect comments received as well as 
information that came to us after June 14. The amendments 
also emphasize some points that may not have been articu­
lated clearly in the June 14 plan, including our commitment 
to testing the ability of electronic sound recording to 
produce an accurate transcript, and our commitment to 
measure the monetary costs of the various recording methods. 
It is possible that we may effect additional modifications 
in the p~an, particularly as to transcript evaluation, and 
if so, you will be promptly provided this information, and 
other documents that describe the project. 

4. A letter to the Chairman of the Task Force from 
Russell Wheeler of the Federal Judicial Center, dated 
§eptember 10, 1982. This letter attempts to clarify a 
serious difference of opinion between the Center and the 
Task Force over the best method of conducting empirical 
reasearch and, more broadly, the locus of responsibility for 
conducting judicial administration research for the federal 
courts. As Mr. Wheeler I s letter explains, and as you 
certainly know, Congress, when it established the Center, 
did not intend that any interested party would have the 
right to claim an official role in the design or conduct of 
our research. We remain, of course,' open and eager to 
receive all comments and suggestions. 

I state again my appreciation for your interest in this 
project, my full agreement with the objectives and concerns 
stated in your letter, and our willingness to meet with you 
or your staff at your convenience should you find it 
desirable to discuss this matter in any greater detail at 
any time during the course of the project. 

Sincerely, 

A~ Leo Levin 
ALL:chm 

Enclosures 
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THE FEDERAL JUDICIAL CENTER 
DOLLEY MADISON HOUSE 

I 5Z0 H STREET, N.W. 

WASHINGTON, D. C. Z0005 

November 22, 1982 

Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts, 

Civil Liberties and the 
Administration of Justice 

United States House of Representatives 
Washington, D.C. 20515 

Honorable Tom Railsback 
Subcommittee on Courts, 

Civil Liberties and the 
Administration of Justice 

United States House of Representatives 
Washington, D.C. 20515 

Dear Chairman Kastenmeier and Mr. Railsback: 

Writer's Direct Dial Number: 

633-6216 

I write. in connection with the Center's experiment 
concerning electronic sound recording as a cour~ reporting 
method, about which Center Director A. Leo Levin wrote you 
on October 6, in response to your inquiry. 

With that letter, he sent you a June 14, 1982 Plan for 
the experiment, along with separate amendments to that Plan, 
dated September 9. For ease of use, we have now 
consolidated those two documents into one, which I send 
because of your interest in this project. 

The evaluation of the accuracy of the reporters' 
transcripts and those produced from the electronic sound 
recording was a matter of special interest in your inquiry, 
and thus I should point out that we have also broadened the 
portion of the plan concerning that evaluation. Those 
additional changes are also reflected in the amended Plan. 
First, we have expanded the evaluation of transcript 
discrepancies that may be functionally relevant; we shall 
seek to learn the effect that any differences in the two 
transcripts might have had, not only on appeal, but also for 
other Uses to which the transcript is put, such as 
evaluating a case for possible appeal or planning trial 
strategy. Second, we have added an additional evaluation 
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Honorable Robert W. Kastenmeier 
Honorable Tom ~ailsback 
Page 2 
November 22, 1982 

m~thod; rather than evaluate only "functionally relevant" 
d~fferences, we shall also assess, as best we can, the 
overall accuracy of the two transcripts. 

The two evaluation methods are described on pp. 14-16 
of the Plan. For ease in comparing the new language with 
the old, however, I have included a separate memorandum that 
shows how the earlier language was revised. 

We appreciate very much your interest in this 
experiment, and stand ready to provide whatever assistance 
or additional information that you might want. 

cc: Mr. David Beier 
Mr. Tom Mooney 

Cordially, 

~~~ 
Russell Wheeler 
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The document below is the Federal Judicial Center's 
"PLAN TO EVALUATE DIFFERENT METHODS OF RECORDING COURT 
PROCEEDINGS IN UNITED STATES DISTRICT COURTS" with all 
amendments to the Plan through November 19, 1982. A 
June 14, 1982 statement of the Plan had been sent to 
numerous groups and individuals interested in the project, 
seeking comments and suggestions. On September 9, 1982, the 
Center distributed separate amendments to the June 14 Plan; 
those amendments have now been incorporated into the text of 
the Plan, below. The instant document also includes 
(1) additional amendments that broaden the evaluation of 
transcript accuracy, (2) appropriate changes in the 
introductory paragraphs., and (3) occasional other changes to 
reflect developments, and to alter grammar or syntax. 

PLAN TO EVALUATE DIFFERENT METHODS OF RECORDING 
COURT PROCEEDINGS IN UNITED STATES DISTRICT COURTS, 

AS AMENDED TO NOVEMBER 19, 1982 

The Federal Judicial Center and the Administrative 
Office of the Uhited States Courts have been asked to 
execute for the Judicial Conference of the united States the 
statutory directive that the Conference "experiment with the 
different methods of rrcording court proceedings" (Public 
Law 97-164, § 40l(b». This Plan describes the recent 

1. The reference to different methods of "recording court 
proceedings" requires some explanation. Section 753(b) of 
Title 28, United States Code, requires a court reporter to 
"record [proceedings] verbatim by shorthand or by mechanical 
means •.•. " As amended by P.L. 97-l64--such amendment to 
take effect sometime after September, 1983--§ 753(b) will 
require proceedings to "be recorded verbatim by shorthand, 
mechanical means, electronic sound recording, or any other 
method .•.• " Following this terminology, Congress has 
required the Judicial Conference to expet'iment with "the 
different methods of recording court proceedings" (emphasis 
added). Court reporting, however, involves much more than 
mere "recording." It includes, for example, the 
transcription of what has been recorded as well as reading 
back in court from the recorded material. This experiment, 
therefore, deals with the full scope of court reporting 
functions, rather than merely with the "recording" function. 

II 
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amendments to :the statute governing federal court reporting, 
the legislative directive for the experiment, and describes 
the objectives of the study and its general method, proce­
dures, and timetable. 

The project's design was coordinated through the 
Federal Judicial Center-Administrative Office Joint Develop­
ment Planning Committee--established several years ago and 
including key administrative personnel from both agencies. 
The Committee deals with all aspects of the work of the 
Center and the Administrative Office that specifically 
require a high level of cooperation. A. Leo Levin and 
William E. Foley, Directors respectively of the Center and 
the Administrative Office, approved the basic project scope 
and design. 

Throughout the cou~se of this experiment, the Center 
welcomes all comments, critiques, criticisms, and 
suggestions about the experiment, including any specific 
points of information about its conduct that anyone may wish 
to provide us. Please provide them to Russell R. Wheeler, 
Federal Judicial Center, 1520 H Street, N.W. Washington, 
D.C. 20005 (202/FTS 633-6216). 

The Center will, of course, publish a report describing 
in detail how this experiment was designed, how the data 
were gathered and analyzed, and the results of the analysis. 
All methodologies employed in the experiment will be fully 
described and explained. Any special circumstances that are 
found to obtain in the test sites will of course be 
reported. This report will be made available as soon as 
possible to appropriate jUdicial personnel, including those 
responsible for preparing the regulations called for in P.L. 
97-164 § 401(a), and to all interested parties, who may wish 
to comment on the policy question of whether and to what 
extent electronic sound recording should be used as an 
official court reporting method in United States District 
Courts. 

I. Statutory Changes and Authority for the Experiment 

A. Statutory Provisions 

The directive to experiment is in § 40l(b) of The 
Federal Courts Improvement Act of 1982, P.L. 97-164, signed 
April 2, 1982. Among other things, the experiment will 
provide the Conference with information to aid it in develop­
ing regulations called for in P.L. 97-164 § 401(a). Such 
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regulations ari to take effect no sooner than October 1, 
1983, i.e., "one year after the effective date,of this Act,~ 
which is October 1, 1982. They are to ~prescr~~e the types 
of electronic sound recording or other means wh~ch may be 
used~ to record district court proceedings pursuant to 28 
U.S.C. § 753(b) as amended. P.L. 97-164, ,§ 401(a), amends 
§ 753(b) to give "electronic sound record~ng or ~ny other ~ 
method" equal status with "shorthand [or] mech~n~cal means 
as methods of recording district court pro~eed~ngs; t~e 
particular method to use is at the disc:et~on of the Judge. 
Until the effective date of the regulat~ons, however, 
§ 753(b) remains in effect unamended: the record and any 
transcript of the proceedings will be prepared by the 
official court reporter using the methods currentlY,author­
ized. The full text of § 401 is attached as App~nd~x A. 

1. Amendment of the Court Reporter Statute. section 
753(b) currently 

--requires that a court reporter, appointed pursuant to 
§ 753(a), attend each session of court and ev7ry other pr~­
ceeding as directed, and "record [the I?roceed~ngs] verbat~m 
by shorthand or by mechanical means wh~ch may be,augmented 
by electronic sound recording subject to regulat~ons promul­
gated by the Judicial Conference." 

--directs the reporter to "attach his official ce:t~fi­
cate to the orginial [sic] shorthand notes or ~ther or~g:-nal 
record so taken," e.g., stenotype n~tes, and f~~e them w~th 
the clerk. Electronic sound record~ngs of ar:a:-gnments, 
pleas or sentences are now the only other off~c~al record of 
proceedings, and only if certified by the court reporter. 

--directs the reporter to prepare and to certify 
certain transcripts, viz.: (1) all arraignments, pleas, and 
proceedings in connection with imposition of a sentence 
(unless they have been electroniaally sound recorded and 
certified and filed as indicated above); (2) other parts of 
the certified record for which rule or order of court re­
quires transcription; and (3) those pa:ts of the record for 
which transcription is requested by a Judge, or by any party 
to any proceeding (who agrees to pay the fee). 

As amended, § 753(b) provides simply th~t "[e]~ch 
session of the court and every other proceed~ng,des~gnated 
by rule or order of the court or by one o~ the Judges shall 
be recorded verbatim by shorthand, mechan~cal me~ns, elec­
tronic sound recording, or any other method, subJect to 
regulations promulgated by the JUdicial Conference and 

.. _' r ' 
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subject to the,discretion and approval of the judge." ~s 
noted, however, the regulations may not take effect unt~l 
October 1, 1983; when they take effect, so dO,the amendme~ts 
to 28 U.S.C. § 753(b). (This means, ~~, that,dur~ng 
the life of the experiment no electronic sound record~ng 
,transcripts will go up on appeal.) 

Under amended § 753(b), the record filed with the clerk 
is the shorthand notes or other original records pr~du~e~ 
and officially certified by the reporter "or other ~nd~v~du­
al designated to produce the record." Such an "other 
individual" would presumably be the person d7signate~ by the 
court to operate the electronic sound record~n~ mach~ne, or 
other alternative method to record the ~roce7d~ngs. ,~ended 
§ 753(b) does not change the instances ~n wh~ch ce~t~f~ed 
transcripts are to, or may, be produced, although ~t author­
izes the transcription and certification of the record by 
the "reporter or other individual designated to produce the record." 

Amended § 753(b) does not mandate "electronic ~o~nd 
recording, or any other method" to produce the ce~t~f~ed 
record. The method or methods to be used are subJect to the 
discretion of the individual judge, and as noted, "~o regu­
lations promulgated by the Judicial Co~ference," Wh~c~ 
"shall prescribe the types of electron~c sound record~~g or 
other means which may be used. 1I The Act does not spe~~fy 
the effective date of these regulations, except that ~t may 
not be before October 1, 1983. Nor does the Act preclude 
the promulgation of further regulations. 

2. Directive to Experiment. P.L. ~7-l64,,§ 401{b) 
directs the Judicial Conference to "exper~ment w~th the 
different methods of recording court proceedings." ,The 
experiment is specifically directed to OCcur "(d]ur~n~ the 
one-year period after the date of the enactment of th~~ 
Act." The Act imposes no prohibition to further,exper~men_ 
tation beyond the year specified in the legislat~on. 
B. Statutory Background 

Section 401 of P.L. 97-164 stems from hearings on 
"Improvements in Federal Court Reporting Procedures," held 
June 26, 1981 before the Senate Judiciary Subc~mmittee on 
Courts, chaired by Senator Rober~ Dole. (Hear~n~s,before 
the Subcommittee on Courts, Co~n~ttee on the Jud~c~ary, 
United States Senate, 97th Cong., 1st Sess., ~n Improvements 
in Federal Court Reporting Procedures.) One ~mpetus for 
those hearings was a General Accounting Office study of 

if. 
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federal court ~eporting. The report of that study has 
recently been issued (Federal'Court Reporting SYstem: 
Outdated and Loosely Supervised, Report to the Congress by 
the Comptroller General of the United States, June 8, 1982). 
William J. Anderson, Director of GAO's General Government 
Division, told Senator Dole's Subcommittee on June 26, 1981: 

"(W]e believe consideration should be given to a proven 
alternative, the electronic recording of court proceed­
ings. Such a change would not only result in substan­
tial savings but would also provide a better record of 
courtroom proceedings" (Hearings, p. 13). 

In November, the Senate Judiciary Committee reported 
out S. 1700. Section 401 of that bill included the changes 
in 28 U.S.C. § 753{b) as described above, but did not in­
clude § 401{b) as enacted, which directs the experimentation 
and delays the effective date of amended § 753{b) until the 
effective date of Judicial Conference regulations. Senator 
Heflin introduced § 401(b) (as eventually enacted) on the 
Senate floor, on December 8. He said: 

"A I-year test period with a mandatory evaluation by 
the Judicial Conference will provide Congress with the 
basis for determining what is the best system for court 
reporting. During the experimental period, there will 
be a comparison between the eXisting system and various 
electronic systems, side by side •.•• Congress should 
take care in instituting a new mechanism which has not 
yet been appropriately examined compared to an eXisting 
and proven system" (Cong. Rec., December 8, 1981, S.14702) • 

Earlier, in antiCipation of Senator Heflin's amendment, 
Senator Dole commented in support: 

"At the end of the test period, the results of each 
method will be compared in order that the relatiVe 
effectiveness of alternative reporting methods can be 
properly evaluated. I believe that such a testing 
period would enable the Congress and the Administrative 
Office of the U.S. Courts to determine readily whether 
or not the alternative methods are feasible--and would 
aid in any transition to new reporting systems" (Congo 
Rec., Dec. 8, 1981, S.14694). 

" 



. 1 ~ 

:\ 

------~ -

----~-----------~­
" 

16 

November 19, 1982 
Page 6 

A. Timint;! 
II. Elements of the StUd~ 

It is for the Judicial Conference to decide when after 
September 30, 1983, it wishes to make effective the regula­
tions authorized by the statute. However, absent any 
indication that the Conference intends to delay that well 
beyond October 1, 1983, the experiment has been designed 

--to have data available for analysis by April 1, 1983; and 

--to complete analysis of the data, preparation of re­
ports on the experiment, and any draft regulations that 
may be requested, by June or July 1983 for review by 
appropriate Judicial Conference corr~ittees. 
Appendix B presents a time chart for the experiment. 

B. Study Objectives and Limitations 

The principal objectives of this study are to assess 
electronic sound recording and to provide the Judicial 
Conference with information to help L .. develop regulations 
to "prescribe the types of electronic Sound recording or 
other means which may be used" (P.L. 97-164, § 401(a». 

1. Focus on Electronic Sound Recordint,I. The statute 
directs experimentation with what it calls "the different 
methods of recording court proceedings." This study, how­
ever, will only test electronic sound recording: that is to 
say, for purposes of the experiment, only electronic sound 
recording equipment will be installed in the test sites and 
its performance rigorously evaluated. This decision is 
based on several factors. The most important is that elec­
tronic sound recording appears to be the most feasible alter­
native to the Use of stenotype reporters, be they assisted 
by computers fot transcription, or by various stenomask or 
voicewriting devices. Other methods of recording court 
proceedings appear at the present time to be of questionable 
practicality for widespread adoption in the federal district 
courts. The need to limit the experiment is heightened by 
the relatively short time of the experiment should the 
Judicial Conference wish information available in time to 
allow it to promulgate regulations to take effect on or 
shortly after October 1, 19B3. So focusing the experiment 
does not preclude evaluation of other technologies or 
approaches S.t a future time • 
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The Senate' subcommittee hearings took note of the sus­
tained interest in computer-aided transcription as a techno­
logical innovation. Because of that same interest, last 
year the Federal JUdicial Center published Greenwood, 
Com uter-Aided Transcri tion: A Surve of Federal Court 
Reporters' Perceptions. At the time of this study, from 
fifty to sixty federal court reporters used computer-ai.ded 
transcription technologies. The project will include some 
reporters using computer-aided transcription in its parallel 
examination of court reporters and electronic sound recording. 

2. Other Limitations. The project will not evaluate 
the effectiveness of electronic sound recording (or any 
other method) for recording depositions or other evidentiary 
matters such as wire taps. Nor will it deal with topics in 
the General Accounting Office report other than electronic sound recording. 

C. Study Design 

The basic design of the study is to place electronic 
sound recording equipment into a sample of courtrooms in 
order to measure, according to a-variety of criteria, the 
performance of the recording equipment, the performance of 
those directed to operate it, and the transcripts produced 
from the audio tapes. Cassette four-track recorders will be 
used in eleven courts; reel-to-reel eight track recorders 
will be used in one court, that in the District of 
Massachusetts. The four-track cassette recorders are 
produced by Gyyr Products of Anaheim, California, authorized 
by the General Services Administration in the FSC Group 58, 
Part 3, Sec. B, FSC Class 5835: Recording and Reproducing 
Video and Audio Equipment. The basic unit is the ACR-7 Dual 
Deck Recorder/Transcriber, 15/16 ips. The cost for a 
quantity of five or more of such units is $3,003 per unit; 
additional accessories, supplies, and services will be 
purchased from Gyyr in accordance with GSA schedule contract 
nUmber GS-00C90438. The eight-track reel recorder is 
produced by Baird Corporation of Bedford, Massachusetts. 
The basic recording unit is the MR-600-AT Recorder/ 
Transcriber, 15/16 ips. The cost for purchase of one such 
unit is $5,727; additional accessories, supplies, and 
services will be purchased from Baird in accordance with an 
agreement between the Administrative Office of the United 
States Courts and Baird Corporation. 

1. Test Sites. The purpose of the experiment is not 
simply to assess the performance of electronic sound record-
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ing. Rather it'is to assess its'performance in t~e range of 
operating conditions that typify the federal courts. Those 
writing regulations, and district judges contemplating a new 
recording method, would surely want to~now, for example, 
whether electronic sound recording can allow for the produc­
tion of daily transcript in high volume courts or whether 
time~y transcript could be regularly produced from elec­
tron7c,sound record~n~ only in courts within a specified 
prox~m~ty of a cert~f~ed transcription service. 

The courtrooms in which we plan to test electronic 
sound recording are listed in Appendix C. For most Court­
rooms, the judge listed will be the only judge to Use the 
courtroom during the experiment. These twelve sites will 
p:ovide four l~rge d~str~ct courts (t

7
n or more judgeships), 

s~x moderate s~zed d~str~ct courts (f~ve to nine judge­
ships), and two small courts. The courtrooms vary in their 
caGe loads and in the amount of transcript production that 
can,be expected. At least two (W.D. Texas and D. New 
Mex~co) ,have a higher than normal proportion of bilingual 
proceed~~gs. At least one of the court reporters usually 
p:esent ~n on7 o~ these courtrooms regularly Uses computer­
a~de~ ~ranscr~Pt~on., Furthermore, the courts vary in their 
prox~m~ty to transcr~pt production companies. The number of 
test sites will be expanded if it proves necessary. 

The selection of the twelve judges and respective 
courtrooms ~s the result of a process to ensure adequate 
representat~on of key variables. The specific selection 
process proceeded along several courses. Several judges, 
not all of whom are included, volunteered for the project 
once they had word that some sort of experiment would take 
place. Center and Administrative Office staff contacted 
~umerous Courts of various characteristics to learn whether 
~udges t~ere might be willing to participate, and from this 
~nformat~on developed a list of candidate courtrooms that 
would provide the necessa~y representativeness. It may 
prove necessary to expand the nUmber of test sites, in order 
to assess all or some of the factors involved in the 
experim7nt. If that does become necessary, we shall welcome 
suggest~ons as to those sites, and, indeed several 
recommendations have already been offered in the event that 
the sites must be expanded. 

2. £Eecific Research Procedures. Until the Judicial ~onferenc7 regulations become effective, and therefore dur­
~~g the 17fe 

of this experiment, the official court reporter w~ll cont~nue t~ ~e the only individual designated to 
produce the off~c~al record and thus must continue to per-

'I 
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form all court reporting duties prescribed by statute. The 
experiment is designed to oper~te without bU:dening,the 
official court reporter, who w~ll be respons~ble ne~ther for 
the operation of the court reporting equipment nor for ~ny 
but the most minimal administrative or procedural pract~ces 
relating to the conduct of the elxperiment. At this point, 
it would appear that the court .reporters will be asked to do 
nothing more than complete the first part of a "transcript 
request form" for regular or expedited copy. W~th this 
information, appropriate court officials can tr~gger the 
preparation of a transcript from the electronic sound 
recording. In the courts in whi~h transcripts will b

7 prepared from audio tape~ for da~ly copy, repo:ters w~ll be 
asked to provide appropr~ate CDurt personnel t~mely 
information about all requests for this copy. Court 
reporters will be required to subm~t all notes and re~ords 
prepared in cou,rt--with, the e,,:cept~on of those for d~~ly 
copy--to the clerk of court after each day's proceed~ngs. 
Certain exceptions to these procedures, as requested, may be 
necessary. 

The electronic sound recording system is expected to 
remain in each district court for a period of five to six 
months. The electronic recording system will operate accord­
ing to procedures and practices established by the Fed

7
ral 

Judicial Center and Administ:cative Office staff, who w~ll 
coordinate with the participating district judges ~n~ sup­
porting personnel. In all courtrooms, personnel s~m~lar to 
those who would have the responsibility if electronic sound 
recording were the primary court reporting met~od will have 
full responsibility for the cont:o~ and ope:a~~on o~ the 
recording equipment, and for add~t~onal adm~n~strat~ve prac­
tices that are necessary for the preparation of the record 
(such as monitoring the record and preparing the log and 
index of relevant events). 

The equipment "operators" are to be ~istinguis~e~ fr~m 
the "monitors," described on p. 11. A wr~tten spec~f~cat~on 
of court reporting duties for each operator shall be 
prepared and shall take note of ~dditional ~on7court, 
reporting duties that may be ass7gned: It ~~ ~mp~ss~ble to 
certify at this point that the l~st w~ll be ~dent~~al to the 
functions that would exist at a time that electron~c sound 
recording were to be used as an official court reporting 
method. Federal district court personnel have not ~een used 
for this task, and the exact nature of these operat~ons 
cannot be known in advance of the test. Clearly, however, 
the experiment would be deficient if the equipment operators 
performed only the court reporting functions described 

<> 
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above, and then the data so derived were used to assess 
whether similar individuals could do those functions and 
perform other tasks as well. By the same token, for 
example, the project would not produce adequate comparisons 
if stenotype reporters were rotated in a project courtroom 
at a rate appreciably greater than would be the case under 
normal operating conditions. Any substantial deviation from 
reporters' standard practice in the test sites will be duly 
noted in the project report. 

When counsel request transcripts from the official 
court reporters, procedures will go into effect by which the 
sound recording will be sent to one of several transcription 
companies to prepare typed transcripts of the audio record. 
The procedures will of course be designed to provide fair 
notice for transcript preparation to the official reporters 
as well as to the elect~onic sound recording operators. As 
the procedures are specified, including any varia~ions from 
court to court if negessary, they shall be a matter of 
public record. Furthermore, there is a difference between a 
notice to prepare transcripts and the actual start of their 
preparation. The final report shall present data on both 
events and related factors. The identity of the 
transcription companies with whom the Center signs contracts 
for this project will be a matter of public record. 

Consideration will also be given to other methods of 
transcription production. We cannot state with specificity 
what those other methods of transcript production might be. 
We may attempt, for example, to analyze the feasibility of 
transcript production within the courthouse, perhaps using 
court staff. Of course, all costs and other data will be 
analyzed if this procedure is used. If and when such 
procedures as are referenced generally in the Plan are 
developed with specificity, they will be a matter of public 
record, and will be clearly documented in the final report. 

The g~idelines for the preparation of the typed 
transcript will incorporate those now prescribed by the 
Judicial Conference, and those developed with the help of a 
technical panel created for this project. The panel 
includes court reporters and representatives of 

2. REVISED GUIDELINES for the PREPARATION OF TRANSCRIPTS, 
pursuant to the Plan to Evaluate Different Methods of 
Recording Court Proceedings in United States District 
Courts. The Federal Judicial Center, Innovations and 
Systems Development Division, October 12, 1982. 

----- -~---~-~ 
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transcription c'ompanies, in order to benefit from their 
knowledge and advice on this matter. Typists preparing 
transcripts from the electronic sound recording shall be 
expected to follow these guidelines, and we hope that the 
transcripts produced under the authority of the official 
reporters would also reflect these guidelines. We shall 
note the extent to which differences between transcripts 
appear to be due to the guidelines developed for this 
project. These transcription guidelines, moreover, will be 
assessed in the project report, because they may be of 
interest to the Judicial Conference. 

To assist the Center in the comprehensive and continu­
ous monitoring of the experiment, the Center will rely on 
monitors on contract to the Center at each test site, 
persons with experience and a reputation for objectivity in 
the community. There will be no more than one monitor at 
each site. The monitors will be responsible for assuring 
full compliance with,the prescribed tests and procedures, 
for assisting in the gathering of pertinent data, as well as 
for providing monthly status reports. They will have no 
responsibility for managing or advising the courts. Once 
the monitors are selected and under contract--and they have 
been selected primarily upon the recommendation of the 
judges participating--their names shall be a matter of 
public record. Any meetings that the Center sponsors for 
all the monitors will be open to all interested observers. 

3. Assessment of Electronic Sound Recording. 

a. In recording the proceedings. The performance of 
the electronic sound recording systems in recording the pro­
ceedings will be assessed on the criteria of costs and ease 
of use. It will be necessary to determine whether the elec­
tronic sound recording method meets prescribed JUdicial Con­
ference requirements as to what must be recorded. The 
experiment will also test the degree to which electronic 
sound recording meets judges' 'instructions and informal 
expectations as to, for example, read backs and play backs 
of recorded testimony, identification of speakers, recording 
of side bar conferences, voir dire, statements made almost 
simultaneously, and proceedings held outside the courtroom. 

b. In producing transcript. The production of tran­
scripts from electronic sound recordings will be analyzed as 
to the costs of preparing typed transcript according to 
Judicial Conference guidelines~ the costs of preparing a 
duplicate audio record of court proceedings~ the timeliness 
of typed transcript production, including the production of 
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daily copy; the' productivity and production rates associated 
with preparing the typed transcript; and their adequacy for 
the purposes for wbich the transcript is used. It should be 
stressed, as alluded to above, that the comparative costs of 
electronic sound recording and live reporters for all phases 
of recording the proceedings and producing the transcript 
will be assessed throughout the project and reported fully 
in the project report. All cost items will be analyzed, 
including the comparative costs of equipment, the costs of 
all personnel needed to perform the various functions, of 
requisite supplies, as well as the cost of contracted 
services for transcript production. We wish, among other 
things, to test the accuracy of Senator Dole's statement: 
"Allowing the courts to utilize electronic means of 
reporting, such as are commonly used by Congress, would mean 
substantial savings and greater efficiency in the court 
reporting process" (Dec. 8, 1981, Congo Rec. 14694). 

The matter of timeliness. Timeliness of transcript 
production can and will be determined on two separate mea­
sures. First, it will be possible to compare the elapsed 
times from request for transcript to the start of production 
of transcript, and from the start of production of 
transcript to the completion and delivery of typed 
transcript. However, this will not provide a complete 
measure of the timeliness of either stenotype-produced or 
electronic sound recording-produced transcripts. Second, 
the delivery of transcript will be evaluated according to 
its submission within the varying time limits as prescribed 
by the Federal Rules of Appellate Procedure and by relevant 
Judicial Conference Guidelines governing the production of 
ordinary, expedited, daily, and hourly transcript. Care 
will be taken to ensure that the project assesses the 
production of each type of transcript. 

The matter of accuracy. Although the. statute, current­
ly and as amended, specifies that proceedings in the dis­
trict court "shall be recorded verbatim," it provides no 
definition of a "verbatim" recording, and there are no 
existing court rules or guidelines nor even uniform or 
practical definitions by which it may be certified that a 
recording is indeed "verbatim." The dictionary standard of 
verbatim is "word for word." At this time, each official 
court reporter has established personal discretionary 
guidelines as to what should be included in, and what should 
be transcribed from, the official record of the proceedings, 
and thus what is "verbatim." 
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It is beyond question that an "accurate" transcript is 
essential, and the experiment is intended to determine if 
tape-produced transcripts meet that standard. The basic 
objective is captured by the following quotation from Judge 
Levin H. Campbell of the First Circuit Court of Appeals and 
chairman of the Judicial Conference Subcommittee on 
Supporting Personnel in a November 30, 1981 letter to Mr. 
William J. Anderson, Director of the General Government 
Division of the United States General Accounting Office. We 
are grateful to a task force of the United States Court 
Reporters Association and the National Association of 
Shorthand Reporters for directing us to Judge Campbell's 
words. 

The maintenance of a record of proceedings in a 
trial court is absolutely essential to the working of 
our judiciary. Th~re can be no meaningful right of 
appellate review without an accurate trial record. Our 
aim, therefore, must not be just to report court 
proceedings in ~he cheapest possible way but to do so 
in the way best calculated to advance the administra­
tion of justice. Electronic sound recording may 
eventually prove to be such a method. But if the pre­
sent system of recording cQurt proceedings were to be 
replaced by a markedly inferior system, the financial 
savings would be vastly outweighed by the devaluation 
of our system of justice. (Letter reprinted in General 
Accounting Office, Federal Court Reporting System: 
Outdated and Loosely Supervised, June 8, 1982, at 
69-70.) 

A general adjective such as "accurate," however, has 
fully interpretable meaning only in context. Our commitment 
to accuracy in transcripts does not mean we believe that all 
differences between any two transcripts of the same 
proceeding are of equal significance. We would be very 
surprised were proponents of live court reporters or 
electronic sound recording to hold such a belief, although 
to be comprehensive, the evaluation procedures described 
below will seek assessment of all non-discretionary 
differences in the two transcripts. Our goal is to measure 
accuracy but not to let the project slip into fruitless 
analysis of trivial differences. Judge Campbell's statement 
accords fully with this concept of accuracy. Our goal is to 
determine whether electronic sound recording is among those 
procedures "best calculated to advance the administration of 
justice." We believe that the evaluation procedures 
explained below are carefully constructed to allow the 
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assessment of whether transcripts produced from electronic 
sound recordings meet that standard of accuracy. 

The electronic sound recording transcripts should not 
be evaluated solely by comparing them, word for word, 
against reporter-produced transcripts, nor against the audio 
tapes or the original stenotype record. Rather, they need 
also to be evaluated by the use of expert judgment as to 
the functional relevance of any discrepancies. Thus, two 
methods of evaluation will be utilized. One method will 
assess the frequency with which functionally relevant 
discrepancies occur and the accuracy of the two sets of 
transcripts with regard to the functionally relevant points. 
The other will compare the overall accuracy of the two sets 
of transcripts. 

Functionally Relevant D~screpancies 

The evaluation of functionally relevant discrepancies 
will be in four stages. First, a scientific sample -- and 
the sampling method will of course be fully described in the 
final report -- of all transcript pages will be given to 
proofreaders, who will mark all places where the sound 
recording transcripts deviate from the reporter-produced 
transcripts. Second, skilled persons will review the 
deviations marked by the proofreaders to identify those that 
migh~ be meaningful and therefore should be evaluated by a 
panel of experts~ the pages to be evaluated will be placed 
in appropriate context. Third, panels of judges and 
attorneys will be asked" to evaluate the deviations by the 
application of such evaluation components as are embodied in 
the following question: 

with regard to each discrepancy, would using one 
transcript as opposed to the other make a difference to 
you when using the transcript: 

(1) to evaluate a case for possible appeal or in 
considering whether to file post-trial motions, 

"(2) to write an appellate brief, argue the case 
on appeal, or decide a case on appeal, 

(3) to plan trial strategy 

(4) for other, unrelated proceedings, such as the 
preparation for administrative hearings, or trials 
into which the transcript might be submitted as 
evidence? 

25 

November 19, 1982 Page 15 

'l'he evaluators "will be given more specific guidance on the 
application of these situations. 

The fourth stage is a verification stage: those 
discrepant portions of transcript that the expert panels 
tell us might have made a difference in one or more of the 
situations identified for their consideration will be 
compared with the electronic sound recording and assigned to 
one of the four categories below: 

(1) the official transcript is correct and the ESR 
transcript is incorrect 

(2) the official transcript is incorrect and the ESR 
transcript is correct 

(3) both transcripts are incorrect 

(4) the discrepancy cannot be resolved by listening to 
the audio recording and the reporter's transcript is 
thus presumed correct. 

Overall Accuracy 

For the accuracy evaluation, a sample will be selected 
from the pages that have been proofread. First, all 
discrepancies will be sorted according to whether or not 
they are capable of being resolved by listening to the 
audiotapes. (Some discrepancies will present only 
discretionary orthographic or grammatical conventions. 
Whether, for example, two complete phrases are transcribed 
as two separate sentences or as one sentence, punctuated by 
,!t semicolon, is a discre"tionary discrepancy, which cannot be 
resolved by checking the transcripts against the audio 
record of the proceeding.) 

All discrepancies (other than those presenting only 
discretionary orthographic or grammatical conventions) will 
then be checked against the audio record to determine 
(a) whether or not the sound recording is in fact clearly 
audible and (b), if it is, which of the transcripts, if 
either, is correct. Furthermore, all deviations from the 
audio recording will be categorized~ possible categories 
might include word omissions, word substitutions, changes in 
verb tense, changes in word order, and other types of 
differences that present themselves during the evaluation. 
Deviations such as omissions of false starts or stutters 
will be separately classified because such omissions may be 
discretionary under the project's transcription guidelines. 
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Appendix D' present~ a graphic summary of this 
evaluation plan. 
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In addition to the evaluation procedure described 
above, all transcripts will be made available on request to 
the judges and attorneys who participated in the respective 
proceedings, for any comments, analysis, comparisons, and 
critique that they may care to offer. Any such observations 
will be reported in the project report. 

IV. Project Organization and Personnel 

This experiment is primarily the responsibility of the 
Federal Judicial Center, and more specifically of its 
Division of Innovations and Systems Devlopment. The 
Director of that Division is Dr. Gordon Bermant. The 
project will receive occasional assistance from other Center 
personnel, especially those in its Division of Research. 
The project will receive technical assistance and financial 
support from the Administrative Office of the United States Courts. 

The Directors of the Center and the Administrative 
Office have determined, in light of the numerous persons and 
groups having.an interest in the project's conduct and out­
come, that all inquiries concerning the project should be 
directed to one person, Mr. Wheeler, identified on p. 2 of this document. 

November 19, 1982 
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APPENDIX A 
Section 401 of P.L. 97-164 

DISTRICT COURT JtD'ORT£J!S 

SEC. 401. Ca) Set-tion '153(b) of title 28, United States Code, shall 
be amended to read as follows: 

"(bl Each ~ssion of the court and every othe!' proceeding desig­
hated by rule or order of the court. or by one of the judges shall be . 
recorded ~'erbatim by shorthand, mechanical means, electronic, 
sound recording, or an, other method, subject 10 regulations pro- ; 
muJgoted by the Judicial Conference and subject to the discretion 
and appro\-.I of tbe judGe. The regulations promUlgated pursuant _. 
to the preceding sentence stJaU prescribe the 'lpes of electronic 
sound recording or other means which may be used. Proceedings to 
be recorded under ibis seclion include (1) aU proceedings in crimi­
hal cases had in Open court; (2) all proceedings in other cases had 
in oren court unle!S the parties with the approval or the judge 
shal agree specifically to the contrary; and (3) such other proceed-
·Inps os a Judge of the court may direct or as may be required by 
ru1e or ordcr or court liS may be requested by nny party to the 
proC'ef'ding_ . 
. "The reporter Dr other indi\'idunl dcsignated to produce the 
record shall attnch his omcinl certificate to the original shorthand 
notes or other original records so tllken lind promptly file them 
with the clerk who shall 'prest"rve th~m in the public recQrds of the 
court for not Jess than ten years. . 

"The reporter or other indh'idual dcsign3ted to produce the 
Tf.'.ord sh3J1 transcn'be lind t't'rtify such .,.,rls or th~ record or pro­
cl!'rdinps a" may be required by any rule or order or court, inc/ud. 
in'" nlt"rraignments. pleas, and proc(,L'dings in collnt!clion with the 
irn""position or sentencc in crimm:ll cases unless th~y ha\'e bc~n' 
recordL'd by electronic sound recording las pro\'ided in thissubscc­
tion lind the ori&inaJ records so taken ha\'e been certified by lifm 
lind filf'd with the derk as pro\'ided in this subsection. He shall 
81so tran~ribe and certify such other parts of the record of pro­
ceedings AS may be required by rule or order of courL Upon the 
request of any party to any proceeding wMelt has been so recorded 
who has agreed to pay the fce thereror. or of a judGe of the court, 
the reporter or other individual desicnatei! to produce the record 
shall promptly transcribe the orierinel recordS of the TCquf.'sted 
parts of th~ p~gs and aUaCh to the tr.an~eript his .official 
certificate. and deJI\'el' the same to the party or JudCe makmg the 
request. " . 

·'The reparter or other designated individual sballJromptly 
delh'er to the clerk (or the records of the court a certifi copy of 
aO\' transcript so made. 

"'The transcript in nny case certified by the reporter or other 
Sndh-idual designated to produce lhe record shan ~ deemed prima 
(ade II correct statement of the testimony taken and proccedings 

. lalld. :-\0 tr"nscripts of the proceedings of the COUrt shal} !be ronsid­
.red ItS offidal except tbose made tram the reoprds cerhfied by th~ 
reporter or other indi\'idulIl designated to produCe the record. . . 

"The original hotes or other original rt"COrds al?d the copy or the _. 
transcript in the oIIice of the clerk .hnll be or.;n during office . 
hours to inspection'by any person without charge. '.\ . .,' I 

(b) The r~ula(jons promu!;ated by the Judicial Conference pur- I 
.uant to subscction (b) or lechon '153 of title 28, as amended by sub- r, 

. acetion Ca) of this section, shan not take effect before one ye:lr after ,. i 
the errecli\'e d"te of this Ad. Durin; the one-y~ar period after the j 
date of the enactment of this Act, the Judicial Conrerence shall 
experiment ""itb the dirferent methods of recording court proceed- . 
Inl:s. Prior. IQ· the effective date of such regulations, the Jaw and 
regulations in errect the day befor~ the date of enactment of this 
Act shall remain in lull force and errect. . . . 
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APPENDIX B 
TUm CHART FOR THE PLAN 

1982 1983 
APR MAY JUN JUL AUG SEP OCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP 

Literature review XXX 

Examination of 
experiences in 
state courts, 
bankruptcy courts 
and magistrates 
proceedings xxxxxxxxxxxxxxxxxxxxxxxxxxxxx XXXXXXXXXXXX 

Development of 
procedures for data 
collection, hiring 
monitors, etc. 

Transcript guidelines 
preparation 

Installation of 
equipment 

Training of 
operators 

Parallel reporting 
by audio and steno 
systems 

Preparation of 
transcripts 

xxxxxxxxxxxxxxxxxx 

xxxxxxxXXXXXXXXXXXx 

xxxxxxx .. 
xxxxxxxx 

XXXX XXXXXXXXXXXXXXXXXXXXXX 

xxxx xxxxxxxxxxxxxxxxxxxxxxxxxxx 

r. 
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Monitor meetings & 
reports 

1982 1983 
APR MAY JUN JOt AUG SIP OCT NOV DEC JAN FEB MAR APR MAY JON JOL ADG SEP 

Data collection 
& analysis 

Preparation of 
FJC Report 

FJC review 
, revisions 

Preparation of 
draft Judicial 
Conf. regula,. 
Hons (if 
requested) 

Presentation to 
Judicial Conf. 
committee 

xxxxxxxxx xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

xxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

xxxxxxxxxxxxxxxxx 

xxxxxxxx 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

xxxxxxxxxx 
" 

6/14/82 
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APPENDIX C 
TEST SITES FOR COURT REPORTING EXPERIMENT 

,District 

Massachusetts (CA-l) 

E.D. New York (CA-2) 

E.D. Pennsylvania (CA-3) 

South Carolina (CA-4) 

W.D. Texas (CA-S) 

W.O. Louisiana (CA-S) 

W.O. Wisconsin (CA-7) 

E.D. Missouri (CA-8) 

N.D. California (CA-9) 

W.O. Washington (~-9) 

New Mexico (CA~lif; 
:' 

N.D. Alabama (CA-ll) 

Judge 

Rya W. Zobel (Boston) 

Jack B. Weinstein 
(Brooklyn) 

Daniel H. Huyett 
(Philadelphia) 

Charles E. Simons 
(Columbia) 

William S. Sessions 
(San Antonio) 

John M. Shaw (Opelousas) 

Barbara Crabb (Madison) 

Clyde S. Cahill 
(St. Louis) 

RObert F. Peckham 
(San Francisco) 

Walter T. MCGovern 
(Seattle) 

Howard C. Bratton 
(Albuquerque) 

Sam C. Painter, Jr. 
(Birmingham) 

\ 

----~~~~-~.~~-~ 

Q 

--- -----
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November 19, 1982 TRANSCRIPT EVALUATION (APPENDIX D) 

EVALUATION OF FUNCTIONALLY RELEVANT 
DISCREPANCIES 

EVALUATION OF ACCURACY 

ORIGINAL 
RECORD 

TRANSCRIPT 

PROOF 
STAGE 

SAMPLE 

ESR-BASED TRANSCRIPTS MARKED 
BY PROFESSIONAL PROOFREADERS 
USING STENO-BASED TRANSCRIPT 
AS CRITERION 

ORTHOGRAPHIC 
..-.-------'T'-------:S:-::A":':M~PL:-;E~ D I SCREPANCI ES 

1-----;;.;.::.;.:..:::::...,lI SCREENED OUT 

SCREEN 
STAGE 

REVIEW 
STAGE 

MEANINGFUL DISCREPANCIES 
SCREENED FOR FUNCT IONAL 
RELEVANCE HV EXPER 

VERIFI- FUNCTIONALLY RELEVANT 
CATION DISCREPANCIES CHECKED 

STAGE AGAINST ORIGINAL SOUND 
RECORDINGS OF PROCEEDINGS 

OUT 

\, 
\ 

,; 
\ 

REMAINING 
DISCREPANCIES 
CHECKED AGAINST 
ORIGINAL SOUND 
RECORDINGS OF 
PROCEEDINGS 

OUT 

DEVIATIONS 
FROM 
ORIGINAL 
SOUND 
RECORDINGS 
CATEGORIZED 
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THE FEDERAL JUDICIAL CENTER 
DOLLEY MADISON HOUSE 

1110 H STREET. N.W. 

WASHINGTON. D. C. 1000S 

November 19, 1982 Wrlt.r t
• Direct Dial Numb.r: 

202/FTS 633-6216 

Recipients of Federal Judicial Center Plan to Evaluate 
Different Methods of Recording Court Proceedings in 
United States District Courts, as Amended to 
November 19, 1982 

Russell Wheele~ ~it:::~ter 

The amended plan, 'noted above, includes a significant 
broadening of the transcript evaluation portion of the 
proj ect. For ease' of reference, the changes in the 
evaluation portion of the plan are described separately 
below. 

1. The first full paragraph on page 7 of the September 9 
amendments is changed by inserting the following phrase 
after "belief". (See p. 13 of amended Plan.) 

although, to be comprehensive, the evaluation 

procedures described below will seek assessment of all 

non-discretionary differences in the two transcripts 

2. (The last full.paragraph on page 9 of the June 14 Plan 
was deleted by the September 9 amendments.) 

3. The language .in the paragraph starting on page 9 (and 
continued on page 10) ~f the June 14 Plan, as amended on 
September 9, is revised as follows. Underlined material 
represents new language~ overstruck material represents 
existing language that should be deleted. (See pp. 14-16 of 
amended Plan.) 

The ase~~aey-~~-~ electronic sound recording 

transcripts eaftfte~ should not be se~ermiftes evaluated solely 

by comparing them, word for word, against reporter-produced 

transcripts, nor against the audio tapes or the original 

'I 
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Changes in evaluation portion of Plan 
November 19, 1982 

Page 2 

stenotype record. Rather, they need also to be evaluated by 

.' the use of expert judgment as to the!:r-tuie~t\ae1 functional 

relevance of any discrepancies. Thus , two methods of 

evaluation will be utilized. One method will assess the 

freguency with which functionally relevant discrepancies 

occur and the accuracy of the two sets of transcripts with 

regard to the functionally relevant points. The other will 

compare the overall accuracy of the two sets of transcripts. 

Functionally relevant discrepancies 
~ 

IThe l!Iel!fte-~~~~-"'!:ii:ii:-~~:kta-eed 

evaluation of functionally relevant discrepancies will be in 

t\~-~e four stagesT-~s!:ftg-~he-re~er~er-~ree~eee-~raftser!:~~-as 

~he-~~~~~a~-~~~. First, a scientific sample -- and 

the sampling method will of course be fully described in the 

final report -- of all transcripts ~ will be given to 

proofreaders, who will mark all places where the sound 

recording transcripts deviate from the reporter-produced 

transcripts. Second, skilled persons "'!:~h-~~-~a!:~ 

will review ~hese the deviations marked 1:1Y the 

proofreaders to identify those that might be meaningful and 

therefore shOUld be evaluated by a panel of experts~ the 

pages to be evaluated will be placed in appropriate context. 

Third, ex~er~ panels of eil!l~r!:e~-a~e-~~.~~ judgesT ~nd 

e~arr attorneys er-~~-et'be-~ will be asked to 

evaluate the deviations by the application of ~h!:I!I-~t\el!l~!:eft 



\ 

--------~ 

34 

Changes in evaluation portion of Plan 
November 19, 1982 

Page 3 

such evaluation components as are embodied in the following 

: question: 

Be~ft~--~fte--re~er~er-~ree~eee--~rafteer~~~--ae--~fte 

e~afteare7--wettre--~rwa-I"<i~-~--eound--~ 

~rafteer~~~-~-~-~~-e~~~er~-~~-~ 

e~££ereft~-~ft~er~re~a~~efte-eft-a~~eai? 

With regard to each discrepancy, would using one 

transcript as opposed to the other make a difference to 

you when using the transcript: 

(1) to evalu~te a case for possible appeal or in 

considering whether to file post-trial motions, 

(2) to write an appellate brief, argue the case 

on appeal, or decide a case on appeal, 

(3) to plan trial strategy 

(4) for other, unrelated proceedings, such as the 

preparation for administrative hearings, or trials 

into which the transcript might be submitted as 

evidence? 

The evaluators will be given more specific guidance on the 

application of these situations. 

1 The fourth stage is a verification stage: those 

eevia~iefte-~~-~~~-~afteie-~~~~,-~ ~ee-~fta~ 

we~ie--~-eM---bo-- et!pp~~--er-- e!'le~a~e -~ 

ift~er~re~a~iefte-eft-a~peai) discrepant portions of transcript 

that the expert panels tell us might have made a difference 

in one or more of the situations identified for their 

" 
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consideration ~ill be compared eiree~iy-~~ 

Page 4 

~ the 

: electronic sou~d recording ~e_ee~ei!'tM.!\e--{-ai-~-o~-nM. 
~fte_'I'5et!!\e._~~-i-s-~~-<!,~~~~:re--a~-ferT-i£ 

i~_i'l'5;_~~~~-~rafteeriP~e-mei!'e-~~~~ 
~fte-~~ and assigned to one of the four categories 

~: 
(1) the official transcript is correct and the ESR 

transcript is incorrect 

(2) the official transcript is incorrect and the ESR 

transcript is correct 
I 

(3) both transcripts are incorrect 

(4 ) 
cannot be resolved b to 

the audio recordin and the re orter's transcri t is 

thus presumed correct. 

Overall accuracy 
For the accuracy evaluation, a sample will be selected 

from the pages that have been proofread. First, all 

discrepancies will be sorted according to whether or not 

the 
able of bein resolved b listenin to the 

resent onl 
audiota es. (Some discre ancies will 

discretionary orthographic or grammatical conventions. 

!hether, for example, two complete phrases are transcribed 

unctuated b as two se arate sentences or as one sentence 

a semicolon is a discretionar 
which cannot be 
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resolved by checking the transcripts against the audio 

.. record of the proceeding.) 

All discrepancies (other than those presenting only 

discretionary orthographic or grammatical conventions) will 

then be checked against the audio record to determine 

(a) whether or not the sound recording is in fact clearly 

audible and (b), if it is, which of the transcripts, if 

either, is correct. Furthermore, all deviations from the 

audio recording will b~ categorized; possible categories 

might include word omissions, word substitutions, changes in 

verb tense, changes: in word order, and other types of 

differences that present themselves during the evaluation. 

Deviations such as omissions of false starts or stutters 

will be separately classified because such omissions may be 

discretionary ~pder the project's transcription guidelines. 

Appendix 0 presents a graphic summary of this 

evaluation plan. 
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Mr. KASTENMEIER. Finally, the Federal Judicial Center complet­
ed the task assigned to them by the Conference and issued its 
report in July 1983. During its September meeting last year, the 
Judicial Conference acted to implement the delegation of authority 
given to it by the Congress. The Conference acted to permit Feder­
al District Court judges to choose between electronic recording and 
the use of court reporters. 

The purpose of this hearing is to review the evidence and to 
make some assessment as to how best to reconcile the competing 
interests. 

Before introducing our opening witnesses, I would like to insert 
in the hearing record a letter to me, dated March 5, 1984, from 
William E. Foley, Director of the Administrative Office of the U.S. 
Courts. Attached to the letter is a report on the implementation of 
electronic sound recording as a means of taking the official record 
in U.S. courts. 

[The letters follow: ] 
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WILLIAM E. FOLEY 
OU_ECTOR 

ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHINGTON, D.C. 20544 

JOSEPH F. SPANIOL, .JR. March 5, 1984 
DepUTY DIRECTOR 

Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts Civil Liberties 

and the Administration of Justice' 
Committee on the Judiciary 
2137 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Enclosure 

Sincerely, 

~~~l~~~ 
Director ~ 

.. I 

+ 
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Report: Implementation of Electronic Sound Recording as a means of taking the official 
record in United States District Courts 

Prepared For: Subcommittee on Courts, Civil Liberties and Administration of Justice, 
Committee on the Judiciary, House of Representatives. 

The Judicial Conference in its September 1983 session af~er studying carefully the 
report of the Federal Judicial Center, "A Comparative Evaluation of Stenographic and 
Audiotape Methods for United States District Court Reporting," concluded that a district 
judge should be able to exercise his discretion and choose whether a proceeding would be 
recorded by audiotape or stenography. To give effect to Z8 U.S.C. 753(b) as amended, the 
Judicial Conference enacted appropriate regulations which permitted a judge, after 
January 1, 1984, to choose the aUdiotape method. These regulations are attached. 

Additionally, the Conference specified that an ad hoc committee of its members 
should monitor the implementation of this new program, to which, the Chief Justice 
appointed two district court and one circuit court Conference members. They reviewed 
and approved the procedural guidelines and technical equipment standards required by the 
regulations which were issued in late December 1983. These'guidelines are also attached. 

To date, the Administrative Office has received requests for electronic sound 
recording equipment and operators from 17 senior and active district judges. Two judges, 
one active and one senior, have had the equipment installed and personnel trained to 
operate it. We contemplate that eight more judges will receive the equipment in the next 
three months. The guidelines call for a site evaluation, equipment installation, audio 
operator training, and identification of transcription services. Each clerk of court, in 
whom the primary responsibility for taking the record by audiotape has been vested, must 
also establish internal management procedures. To facilitate the smooth transition to a 
mixed court reporting service of audio recording and stenography, the Administrative 
Office has had developed an audio operators manual and is developing a clerks manual. 

Much of what we are doing administratively evolved from the experiences of the 
Federal Judicial Center's experiments. Nevertheless, because we believe that sound 
management is the key to success in. this new court activity, prudence dictates that each 
phase be caref/lIly implemented. For example, in addition to those transcription 
companies which provide services nationwide, we expect to identify and qualify local 
transcription services. Furthermore, we will go beyond the administrative experiences of 
the Federal Judicial Center. The clerks of court will be directly involved in processing 
transcript orders and collecting fees. We are instituting new procedures which will enable 
us to capture information to determine if the litigants realize their potential significant 
savings by exercising their right to purchase copies of tapes for their review - instead of 
transcripts - and if they thereby reduce their transcript costs by ordering only those pages 
required for an appeal itself. Copies of tapes might replace daily copy and save litigants 
substantial sums. 
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Because each district judge may exercise discretion about having the record taken 
by audiotape or by a court reporter, we Cannot predict with any certainty how many 
judges will desire that all or part of their proceedings be aUdio recorded and what the 
total concommitant savings will be to the taxpayer. It should be noted, however, that we 

- believe that the major method of taking the record in district courts will be by 
stenographic means for the forseeablefuture. Because of that forecast, the Judicial 

- - Conference, the Circuit Councils, and the individual district courts have devoted 
considerable effort to institute good administration of stenographic court reporting 

... services, both to achieve economies wherever Possible, and also to ensure that the district 
courts, the courts of appeals and the litigants are well served by reliable, competent and 
honorable reporters. For example, a court which a short time ago was cited by the 
General Accounting Office for poor supervision and egregious abuses has instituted a 
model management plan. We hav:! made more administrative and managerial progress in 
court reporting services in the past two years than in the previous forty since the original cour.t reporters act was passed. 

We contemplate that if in the long run the need for court reporters shOuld diminish 
Significantly in a court by reason of the utilization of audiotape equipment, there will be a 
reduction in court reporter positions. We ass·!lme that initially, however, there will be a 
redUction in the use of contractual reporting services and a potential savings in new 
positioas which will not need to be created by the Congress.· If existing staff is to be 
diminished, court reporter staff redUction, by Conference policy, would occur by attrition, !'herever feasible, or relocation~ 

Our budget requests reflect that it will be some time yet before the total potential 
savings in the federal district court system are realized. Initial capital outlays require 

- several years to amortilJe, and the number of judges using the system will be small 
initially. The most Significant savings will accrue if and when judges fill vacant court 
repprter positions with aUdiotape machines and operators. 

: Att~chments 

CC(.~ Pja~ 
William E. Foley 

March 6, 1984 

jl 
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Considering the results of the study, your 
Committee recommends that the. Judicial 
Conference adopt the following regulatlo~s under 
28 U.S.C. S 753(b) to authorize electrOnic sound 
recording of proceedings by each court. Your 
Committee also recommends that these 
regulations not become effective until ~Il!luary. I, 
1984, so that the Director of the AdmmlStra~lve 
Office will have time to pro~ure. required 
equipment and issue procedural guidelines. The 
proposed regulations follow: 

1. 

2. 

Effective January 1, 1984, pursuant .to .28 
U.s.C. 753(b), individual United States district 
court judges may direct the use of shorth~nd, 
m~chanical means, electronic sound recordmg, 
or any other suitable method, as the mean~ of 
producing a verbatim record of proceedmgs 
required by law or by rule. or order of the 
court. The judge should consider .the.~ature of 
the proceedings, the avaIlabilIty of 
transcription services, and any other factors 
that may be relevant in determining t~e 
method to be used in producing a verbatim 
record that will best serve the court and the 
litigants. 

Electronic sound recording equipment, f~r 
purposes ·of this regulation,. shall b: mUlti­
channel aUdio equipment. ThIS I'egulation shall 
be augmented by guidelines issued by .the 
Director of the Administrative ?fflCe, 
containing technical standards for equipment 
and procedures for implementation. 

3. In the event the need for shorthand, ~t~n?type, 
or other reporter services should dlm.lnJsh by 
reason of the utilization of electronl: sound 
recording eqUipment, any reductIOn in 
personnel, where fe~s.ible, shall be 
accomplished through attrition. 

The Conference fUrther authorized the Chief Justice to 
apooint an ad hoc committee of members of the Conferenc~ to 
monitor, on behalf of the Conference. ~etw~en me~tmgs 
thereof, the implementation by the AdminIStratIve OffIce of 

the regulations adopted on September 21, 1~83 with respect to 
electronic sound recordings of court proceedmgs. 

o 

'J 
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Agenda G-21 
Electronic Sound Recording 
March 1984 

REPORT OF THE JUDICIA~ ~ONFERENCE AD HOC COMMITTEE 
TO MONITOR REGULATIONS ON ELECTRDNIC SOUND RECORDING 

The Committee met in Washington, D. C. on December 19, 1983 
with the Deputy Director and other officials of the Administrative 
Office and the Federal Judicial Center for the purpose of reviewing 
draft procedural guidelines and technical standards for equipment 
to be used for electronic sound recording of court proceedings. 
These guidelines and standards as amended by the Committee were 
transmitted by the Director of the Administrative Office to all 
judges of the United St~tes district courts on December 27, 1983. 
The guidelines, as a practical matter, also will be used for pro­
ceedings before bankruptcy judges. A copy of the guidelines and 
Mr. Foley's memorandum are attached for convenient reference. 

The Commictee was advised that the Administrative Office, to 
date, has received requests for electronic recording equipment 
from 17 senior and active district judUes. Two judges, one 
active an~ one senior, have had the e4uipment installed and 
personnel trained to operate it. It is contemplated that eight 
more judges will be provided with the equipment within the next 
three months. The entire process, which includes site evaluations, 
the installation of equipment, training of audio op.rators, and 
arrangements for transcription services, is very time consuming 
and, as Mr. Foley has indicated, it may be awhile before he can 
accommodate all of the judges who have expressed a desire to use 
audio recording equipment. 

There apparently is s~me confUSion over whether or not a 
court may retain its full complement of reporters if a judge or 
judges opt to use recording equipment. The Committee has taken 
the position that if the need for reporters should diminish 
significantly by reason of the utilization of such equipment 
there should be a reduction in the ~umber of permanent court 
reporters authorized for the court as a whole. A judge who is 
provided with the equipmen~ may use it to record some, but not 
necessaril~ all, of the proceedings in court or in chambers. 
It is not an all or nothing proposition. If the judge should 
require the services of a reporter and a permanent staff reporter 
is not available, a contract reporter could be used. 

Through the utilization of recording equipment, we will 
obviate the need for additional "swing" reporters. reduce 
expenditures for contractual services, and ultimately reduce 
the demands and the workload of staff reporters. If and When 
the demands on the regular staff reporters has diminished 
Significantly, there should be. by attrition or relocation, a 
reduction in the number of positions authorized. 
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A court may voluntarily reliuquish positions or the Director 
of the Administrative Office, based on a review of the workload 
of the reporters, may recommend a reduction in the number of 
positions authorized. In any event, any reduction in the number 
of authorized permanent reporters is subject to the approval of 
the J u d i cia 1 Con fer en c e w hie ~ _ b.y s tat ute (28 U. S • C. 753) de term in e s 
the number of reporters that may be appointed by each of the 
di~trict courts. ~he Director's recommendations will be sub­
mitted for consideration by the Subcommittee on Supporting 
Pe~sonnel and the Committee on Court Administration. 

The Committee would like to emphasize the fact that the 
guidelines may not necessarily address all of the problems and 
issues that may arise during the course of the implementation of 
the program. The guidelines will be revised or modified.as 
necessary based on accual experience. 

Respectfully submitted, 

CollinsJ. Seitz, Chairman 
Robert R. Merhige, Jr. 
Albert G. Schatz 



\ 

.. 

WIL.L.IA'" E. P'OL.EY 

JOSEPH P'. 'PANIOL., JR. 
Cl .... IJT'I' DIIJt&c'TOIit . . 
MEMbRANDUM TO ALL: 

44 

ADMINISTRATIVE OFFICE OF THE 
UNIT"!D STATES COURTS 

WAIHINGTON, D.C. aC)1U4 

December 27, 1983 

,'-

JUDGES, UNITED STATES DISTRICT COURTS 

SUBJECT: Electronic Sound Recording of Court Proceeding. 

I am transmitting newly developed "Guideline. for Recording Proceedings 
before United States District Judge. and Judges of Territorial Di.trict Courts 
by Electronic Sound Recording" which have been reviewed by the Ad Hoc Committee 
of the Judicial Conference appOinted to monitor implementation of thi. program. 
These Guidelines encompass admini.trative procedure. and technical .tandard. for 
equipment to be followed if a district judge electl to direct the use of electronic 
sound recording of official proceedings. These Guidelines are effective a. of 
January I, 1984 and will be included later as part of a chapter in the Guide to 
Judiciary Policies and Procedures, Volume VI. 

Many judges have expressed the desire to participate in thil program. We 
have limited resourcel available for the procurement of equipment and will have 
to establish priorities baled on the extent to which the equipment will be 
utilized and the anticipated cost laving. and other benefit. to be realized. 
You will note that we intend to conduct site evaluations, arrange for the 
installation of equipment, coordinate the ttaining of audio operators, and 
identify the .ource and availability of tran.cription services. This entire 
process will take lome time and we may not be able to accommodate all of the 
judges Who have expressed a desire to use audio recording equipment immediately. 

The Guidelines will be lubject to modification ba.ed upon operational 
experience. Those judges electing to use audio recording will be asked to 
identify any problems or issues which have not been anticipated or Ippro-
pr1ately addressed. ' 

If you Ihould have any questions or'desi,re additic;nal inforInation, please 
call or writ~ Edward V. Garabedian (FTS-633-6l0l) or his Assiltant, Jon A. 
Leeth (FTS-633-61Sl). 

Enclolure 

cc: Circuit Executive. 
Di.trictCourt Executive. 
Clerks of the District Courtl 

1 
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Authorit:i. These guidelines are 
issued by the Director of the 
Administrative Office of the United 
States Courts pUrsuant to regulations 
adopted by the Judicial Conference of 
the United States under 28 U.S.C. 
753(b}. These guidelines shall not be 
c~nstrued to limit the discretion of a 
dIstrict judge to use a court reporter 
or other ~pproved alternative method 
for reCOrdIng proceedings. 

Election to Use Electronic 
Secording Eguipment. Sound 

a. 
A United States district judge, 
including a senior judge, or a 
judge of a territorial district 
court, who elects to direct the 
use of electrt;>n~c sound recording 
to rec!,rd offlclal proceedings of 
the court shall file a notice of 
the election wi th the Director of 
the Administrative Office by a 
wri~ten request for recording 
eqUIpment. ' The request shall 
include an indication of the 
apprOXimate percentage of the 
proceedings to be recorded through 
electronic sound recording, and 
the percentage to be recorded by 
°7her means. If the eqUipment 
WIll be used by more than one 
judge, the request should so 
indicate. 
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b. The electronic sound recording 
equipment provided pursuant to 
these guidelines lIay not be used 
to back up court reporters, who 
are required .--P9: law to furnish 
their own egu'ipment. 

InstaIi;tion of Equipment. 

a. Before electronic sound recording 
equipment is installed at any 
court location, the Director of 
the Administrative Office in 
consultation with a district judge 
will determine, by site evaluation 
or othendse, that the acoustical 
characteristics of the courtroom 
will not interfere with the 
quality of electronic sound 
recording and that reliable 
transcription services are readily 
availabl,e. 

b. The Director will give priority to 
filling requests based on t.he 
following criteria. 

(1) Th-e number of judges and 
other judicial officers in 
the same courthouse electing 
to use electronic sound 
recording equipment. 

(2) The degree to which a 
requesting judge indicates 
that elect.ronic sound 
recording will be used. 

(3) The anticipated cost savings 
and other benefi ts to be 
realized through t.he use of 
electronic sound recording 
equipment. 

'I 
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4. Deputy ClerkS-Audio Operators. 

5. 

a. The Director- of t.he Administrative 
Office will: 

(1) 

(2) 

(3) 

Authorize the appointment of 
deputy clerks who shall serve 
as audio operators, in 
addition to the performance 
of other duties. 

Issue an 
Manual. 

Audio Operators 

Maintain a "list of persons or 
firms having demonstrated an 
abili ty to provide quali ty 
transcription services on a 
timely basis. The Director 
will make the list available 
to clerks of co~rt in 
districts electing to use 
electronic sound recording 
equipment, together with the 
prices quoted. 

b. The Audio Operator shall: 

(1) Attach an official 
certificate t.o the audiotape 
recording of the proceeding. 

(2) Mainta"in a log of the 
proceedings to be retained as 
an aid to the transcription 
of the record. 

Responsibilities of 
Court. The clerk 
responsible for the 
effective functioning 
sound recording. These 
include: 

the Clerk of 
of court is 
efficient and 
of electronic 
responsiblities 

,. 
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a. Supervising audio operators. 

b. Preserving the audio records 
according to .. ,~.ecords d!sposi tion 
schedules established by law or 
~b~ Judicial Conference. 

c. Assigning operators to judges or 
other judicial officers as needed. 

d. Cross-training personnel so that 
operators are available as needed. 

e. Reproducing audio recordings and 
making them available as required 
by law, at the rates prescribeu by 
the Judicial Conference. 

f. Establishing a system for 
listening to the audio recordings 
in the courthouse. 

g. Arranging for the transcription of 
the record, or such parts thereof, 
as may be requested by the court 
or a party. 

(1) Sending a copy of the audio 
recording and a copy of the 
log to the transcription 
service. 

(2) Receiving deposits from 
parties order ing transcr ipts, 
other than the United States, 
in an amount sufficient to 
cover the estimated cost of 
transcription and depositing 
these funds in the deposit 
fund account. 

r + 
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(3) Paying the transcription 
aervic;:e promptly upon receipt 
of the transcript and the 
exera copy for the records of 
the court and delivering the 
transcr ipt to the party upon 
aettlement of the account. 

(4) Charging the party the actual 
fee charged by the 
transcription service, not to 
exceed transcript rates as 
prescribed by the Judicial 
Conference. 

h. Monitoring transcripts produced 
by transcription services to 
ensure that they conform to the 
transcript format requirements of 
the Judicial Conference. 

6. Court Reporter Staff. 

a. In accordance with the Judicial 
Conference regulations, any 
reduction in staff, as a result of 
using electronic sound recD!ding 
equipment, where feas ible, wi11 be 
accomplished through attrition. 

b. If electronic sound recording 
equipment is being used by a 
district judge and a vacancy in a 
court reporter position 
subseque'ntly OCcurs wi thin that 
district, the Director of. the 
Administrative Office will survey 
the need to continue the vacant 
position within that district'. and 
make an appropriate recommendation 
to the Judicial Conference. This 
does not preclude the appointment 
of a temporary reporter pending 
Judicial Conference action on the 
recommendation of the Director. 

---- -------
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c. It is contemplated that a judge 
who elects to use electronic sound 
recording equipment may retain the 
use of a court reporter for a 
period not ex-ceeding 180 days. If 
the judge elects to continue using 
el.ctronic Bound recording 
equipment thereafter, the Director 
of the Administrative Office will 
undertake a survey of the need to 
continue ·the court reporter 
position in that district and to 
make an appropriate recommendation 
to the Judicial Conference. 

Transcription 
person or 
designated 
proceedings 
tr.anscr ipt on 
the Director 
Office. 

Certification. The 
transcription firm 

to transcribe the 
JIIust certify the 

a form to be provided by 
of the Administrative 

! 
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Specifications for Electronic Sound Re­
cor,ding Equipment. 

T~~se standards specify the types of sound 
recording equipment to be used in 
courtrooms to record official proceedings 
before United States district judges 
pursuant to 28 U.S.C. 753(b). 

1. Required Equipment Features. 
Electronic sound recording systems to 
be used in courtrooms by district 
judges must be able to provide 
continuous. uninterrupted recording 
for clear playback and transcription. 
The following features must be factory 
installed and may not include any 
modification by a dealer. The minimum 
requirements are as follows: 

a. Dual transport system using 

b. 

c. 

standard audio cassettes or one­
quarter inch open reel tape. 

Minimum of eight audio inputs 
recording onto four separate 
channels, with a mlnlmum of two 
inputs per channel. 

If a system uses tape with a 
leader, 'the tape must advance 
automatically beyond the leader 
before any' recording on the tape 
commences. 

d. Output for a headset for off-tape 
monitoring. 

e. Recording speeds of 15/16 inches 
per second. 
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f. A playback speaker, 
external or internal, 
external speak.r jack. 

g. ,,_Incapable of erasure 
recording. 

either 
and an 

or over-

h. Automatic switch over from one 
~ransport to the other must OCcur 
1n the fOllowing situations: 

(1) Detection of any prerecorded 
signal on the tape. ' 

(2) Tape motion stops. 

(3) Broken tape. 

(4) , End of the tape, at least two 
minutes before the tape runs 
out. 

i. Key lock to secure all functions 
as well as lock tape in unit. 

j. 

k. 

1. 

Playback capability from each 
channel individually as well as 
from any combination of channels. 

A search/Playback function capable 
of quickly locating any point on 
the tape for playback, and of 
searching to the point of the last 
recorded Signal so as to record at 
the point where the last recording left oH. 

Audible sound warning 
following situations: in the 

(1) Detection of a prerecorded 
signal on a tape 

" 

r 
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(2) Tape stops during recording. 

(3) Brok'en' tape. 

Audible sound warning at least 
fifteen seconds in duration in the 
fol'owing situations: 
"..l 

(1) End of 
transport 
record. 

tape and otp~r 
is not ready to 

(2) Broken microphone line. 

Four-digit index display system 
with provisions for a remote index 
display. 

A device to reset the digital 
index counter to ·0· and to rewind 
the tape to the beginning of the 
audiotape upon insertion of a 
cassette audiotape. 

Audible sound recorded on the tape 
whenever the recording begins. 

Automatic gain control for each 
channel. 

Desired Equipment Features. The 
required following features 

but are desirable. 
are ~ 

a. 

b. 

Public address output. 

Audible sound warning at least 
fifteen seconds in duration 1n the 
event of a power loss. 

c. Eight 
inputs. 

hard-wired microphone 
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Adequate input sensitivity to 
accornmodo" te dynamic mi crophones. 
If condensor microphones are 
required, th~Y,~8hould be phantom 
powered. .,. 

p'6r"iabili ty of equipment. 

A speaker jack which is separate 
from the jack for the headset used 
for off-tape monitoring. 

g. An index display counter accurate 
within two digits in search or 
playback ~ituations. 

3. Required Cassette and Tape Features. 

a. Recording tape or cassette must be 
compatible with the recording 
machine. 

b. Cassette Materials. The following 
are required features: 

Type: Standard Philips 

Body Material: Medium Impact, 

Window: 

Bond: 

Slip Sheet: 

High Temperature 
Polystyrene 

Hard Clear Plastic 

Screw Bond Joining'. 
Top and Bottom 

Polyolefin or 
Silicone -
Impregnated Paper 

Guide Rollers: Delrin 

> • \ « • 
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Tape Hubs: 

Roller P~~~: 

Pressure Pad: 

Delrin 

Stainless Steel 

Phosphor Bronze 
, F'elt 

Length C90: 423 Feet 
+S -0 Feet 

Tape Type: High grade, low 

Leader: 

'rape Oxide' 
'l'r ansl uscence: 

noise, music 
quality, ferric 
oxide formulation, 
wi th mylar back: 
must be coated with 
dark color, must 
have very low 
shedding 
characteristics: 
such as the TDK 
'ADC' series' 
cassettes, the 3M 
Scotch 'AVC' 
series cassettes, 
or their 
equivalents 

Must 
(less 
grey) 

Be Clear 
than 10% 

Equal to or 
greater than 80% 
grey 

d. Cassette Cases: one-piece 
clear 80ft plastic ·soap dish" 
8tyle with snap closing. 
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Mr. KASTENMEIER. Also before calling the first witness, I would 
like to yield to my colleague, the gentleman from California. 

Mr. MOORHEAD. Thank you, Mr. Chairman. I would like to thank 
you for scheduling this hearing. 

I believe that H.R. 4450, introduced by our full Committee Chair­
man and Mr. Fish, is important legislation. Last Congress, when 
this subcommittee signed off on the Senate amendment regarding 
the use of electronic equipment in the courtroom, I don't believe 
that anyone understood that to mean that a year later the Admin­
istrative Office would begin the process of replacing U.S. court re­
porters with electronic equipment. 
. The Fe~eral Judicial qe~ter made its study, followed quickly by 
Its adoptIOn by the JudIcIal Conference, followed quickly by the 
drafting of legislation, followed quickly by the implementation of 
these regulations. Mr. Rodino, Mr. Fish and I all wrote letters to 
the Judicial Conference asking that their implementation be de­
layed u~til we had t~~e to review their study. This they could have 
done wIthout any dIffIculty, but they chose to go forward, forcing 
the introduction of H.R. 4450. 

As pointed out on the Senate floor by the author of the amend­
ment, Senator Howell Heflin-and I quote: 

A I-year test period with a mandatory evaluation by the Judicial Conference will 
provide Congress with the basis for determining what is the best system for court 
reporting * * * Congress should take care in instituting a new mechanism which 
has not yet been appropriately examined compared to an existing and proven 
system. 

Currently there are nearly 240,000 District Court filings and 
~ore t?an 28,0~0 Court of Appeals filings, and many of these fil­
Ings WIll necessItate a record. A properly made record is the basis 
for the protection of rights, and something as important and as 
fundamental as replacing court reporters, without so much as even 
a hearing, is a little difficult to understand. Maybe court reporters 
should be replaced, but if that is the case, then this subcommittee 
ought to make that decision in the first instance and not the Ad­
ministrative Office of the U.S. Courts. 

I also ask, Mr. Chairman, that the statement of Hon. Hamilton 
Fish, ranking Republican on the full.Committee, be introduced into 
the record. 

Mr. KASTENMEIER. Without objection, the statement of Chairman 
Peter Rodino and of t.he Honorable Hamilton Fish, Jr. will both be 
received and made part of the record. 

[The statements of Mr. Rodino and Mr. Fish follow:] 

STATEMENT OF THE HONORABLE PETER W. RODINO, JR. 

1\1:1'. C~airman, the purpose of today's hearing is the consideration of H.R. 4450, 
whI~h I mtroduced on November 17, 1983. The goal of the bill is to delay, at least 
~ntII Ja~uary 1, 1986, the implementation of certain regulations related to electron­
IC recordmg of court procedures developed by the Judicial Conference of the United 
States. 

Section 401(b) of the Federal Courts Improvement Act of 1982 authorized the Judi­
cial Conference to experiment "with the different methods of recording court pro­
ceedings." It should be remembered that the modification to section 401(b) was a 
last min~t~ ame~dment to a major court reform measure. It was at the final stages 
of negotIatmg dIfferences between the Senate and House versions of the Federal 
Courts Improvement Act that the method of providing a record and subsequent 
transcript in U.S. district courts came into question. The demands upon the federal 

.. 
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judicial system require that all methods of improving service and cutting costs be 
considered carefully and this was the intent in approving section 401(b). The Senate 
Committee on the Judiciary clearly expressed a desire that the experimentation 
mandated by this section provide further information to Congress to aid it in 
making any policy changes in court reporting procedures. 

Much of the motivation for this last-minute amendment derived from a draft 
report issued in December 1981 by the U.s. General Accounting Office, alleging sig­
nificant cost savings potential from the use of tape recorders in U.S. District Courts. 
Although that report has since been largely discredited, Us impact is still keenly 
felt. The federal judiciary has not remained silent concerning the allegations in the 
GAO report. On December 17, 1981, the judges of the United States District Court 
for the District of New Jersey passed the following resolution: 

Whereas certain members of the United States District Court for the District of 
New Jersey have had considerable experience with the electronic recording of pro­
ceedings before the court and administrative agencies of the State of New Jersey by 
virtue of their prior service as judges of those courts, and 

Whereas the aforementioned judges have recounted the experience with electronic 
recording as a method for recording and transcribing court proceedings as being dis­
astrous, and 

Whereas the Judges of the United States District Court for the District of New 
Jersey have met and discussed the General Accounting Office Report on Court Re­
porting and the report, IICourt Reporting Services in the Federal Courts", dissemi­
nated by the Administrative Office of the United States Courts, 

Be it Resolved That the Conference of Judges of the United States District Court 
for the District of New Jersey is unalterably and unequivocally opposed to the utili­
zation of electronic recording devices in its courtrooms as a method of recording and 
transcribing court proceedings. 

The Judicial Conference met in September 1983, shortly after the experiment 
with tape recording conducted by the Federal Judicial Center was completed. Prior 
to that meeting, I and some of my colleagues requested of the Chief Justice that the 
Conference delay promulgation of rules until such time as the Congress had an op­
portunity to consider fully the implications of such a major change to the Federal 
judicial system. 

However, based on the FJC experiment, the Judicial Conference adopted regula­
tions, effective January 1, 1984, authorizing the use of tape recording at the option 
of each judge. It should be emphasized, however, that it was not Congress' intent 
that individual judges would have the option to use a tape system for some proceed­
ings and a court reporter for others; rather, they must opt to use either a tape re­
corder or a court reporter for all proceedings heard by that judge. 

It appears that the study conducted by the Federal Judicial Center is not without 
weaknesses. Evaluations of that study conducted by Coopers and Lybrand and the 
Resource Planning Corporation tend to cast doubt on the methodology, sampling 
techniques and cost-evaluation techniques employed by the F JC. In addition, no 
evaluation or study was conducted of computer-aided transcription, which, when 
used in conjunction with a trained court reporter, offers great improvements in the 
production of transcripts as well as ancilliary benefits associated with transcripts 
being in computer-readable form. More than one-third of all federal court reporters 
have purchased and are currently using this powerful aid to transcript production. 
Introduction of tape recording into the federal courts, even on a judicial-option 
basis, may well inhibit the further implementation of a superior technology. 

The Committee on the Judiciary has a responsibility to protect the rights of liti­
gants in our judicial system. While it is vital to insure that the courts are as effi­
cient and cost effective as possible, it is critical that litigants' rights are not sacri­
ficed in the process. As long as there remains a reasonable question as to the overall 
efficiency, effectiveness, and significant cost savings by SUbstituting tape recorders 
for court reporters, such a change should not be made. A two-year delay in the im­
plementation of the Judicial Conference's regulation will give Congress an opportu­
nity to assess fully the pros and cons of potential technologies for preserving the 
court record and producing accurate transcripts. 

STATEMENT OF THE HONORABLE HAMILTON FISH, JR. 

Mr. Chairman and members of the Subcommittee, as a cosponsor of H.R. 4450, I 
would like to join with my colleague, Chairman Rodino, in encouraging prompt and 
positive action by the Subcommittee on the legislation before you. While the work 
by the Federal Judical Center began the job of considering the best method by 
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which the record should be captured and produced in Federal distri~t courts, m~re 
extensive research particularly into the capabilities of computer-aId~d transc~IP­
tion, needs to be co~ducted, analyzed an~ disgested before a host of dedIcated pro es­
sionals are replaced perhaps to the detrIment of the federal court syst.em. 

As a lawyer I ~ familiar with the capabilities of computer-assIsted legal .re­
search and litigation support and the boon this has ?een to spee~in~ up preparattIOn 
of litigation. From what I understand, computer-aIde~ tra!1scrIptl(~n allows a .tor­
neys to integrate depostion and other pretrial transcrIpts ~nto theIr computerIzed 
data base. Then, the can have the computer search and retrIe~e complete ~nd accu­
rate information from the entire data base, in a matter of m~nu~e.s. I belIeve that 
further study is necessary to determine whether the Federal JudICIal system could 
benefit from a similar capability. I 

Court reporters have a long history of service to the Congress and the Federa 
courts of this country. Those who compose the body of Federal court ~eporters are 
among the most qualified of that profession; they ar~ tho~oughly tramed and ~r~ 
required to have years of experience and natIOnal certIficatIOn before they are elIgI-
ble for employment in the federal courts. . . 

A 1983 study by the Conference of State Court Administrators ~ndICates that of 
the 29 states responding to this part of their survey, 90% use machme shorthand as 
the predominant method of taking the record. Over the.past twen~y years, many 
states have conducted studies of the efficacy and cost effiCIency of usmg tape ~ecord­
ers instead of court reporters. Studies iI?- Idaho! ~owa, New York, and Utah, Just to 
name a few, resulted in the same polIcy decIsIOn-shorthaI?-d r~porters were. re­
tained as the best method of preserving the record and producmg tImely transcrIpts. 

Clearly, the whole field of court reporting requires and d~serves furt~er. study. 
The expanded availability ~nd redu~ed cost. of ~ompllter-mded tranS~rIptIOn de­
mands further evaluation of Its potentIal contrIbutIOn to the overall effiCIency, of the 
court system. To make a major change in the system, bs;sed upo~ th.e concl~s~ons of 
one, perhaps faulty, study would be pr~c~pitous. rr:he rIghts of mdIvdual lItIgants, 
the need to promote efficiency and stabIlIze costs m the f~deral court s>,stem n?w 
and in the future, and to protect a group of almost 600 dedIcated profeSSIOnals w~th 
a history of service to the judiciary requires that more careful study and evaluatIOn 
take place before radical surgery is performed. 

Mr. KASTENMEIER. I thank my colleague f?r his comment~. 
Now I would like to call forward our fIrst panel of WItnesses. 

First we have Dr. Gordon Bermant and Dr. Russell Wheeler, who 
will present the views of the Federal Judicial Center. 

TESTIMONY OF GORDON BERMANT, DIRECTOR, INNOVATIONS 
AND SYSTEMS DEVELOPMENT DIVISION, FEDERAL JUDICIAL 
CENTER; AND RUSSELL WHEELER, DEPUTY DIRECTOR, CON­
TINUING EDUCATION AND TRAINING DIVISION, FEDERAL JUDI­
CIAL CENTER 

Mr. BERMANT. Thank you, Mr. Chairman. I aI? Gordon Bermant. 
Mr. KASTENMEIER. Dr. Bermant, you may eIther proce.ed from 

your statement or, if you would like, you can summarIze your 
statement and make your printed. s~atem~nt a part of .the r~cord. 

Mr. BERMANT. With your permISSIOn, SIr, we would Just lI~e ~o 
incorporate the statement in the record, rather than my readIng It 
here. 

It might help if I said just a few words to supplement your open­
ing statement about the nature of our involvement and our curr~nt 
involvement. As the research and development arm of the thIrd 
branch, we were requested by the Judic.ial qonferen~e to undertake 
the study that was required by .the legIsla~IOn. I ~Olnt o~t that we 
are a research agency. We are mvolved ne:Ither WIth polIcy. formu­
lation nor policy implementation. Our rol~ here, therefore, IS to re­
spond to questions about research. That IS where our competence 
is. Nevertheless, criticisms of the report and charges about the con­
sequences of its implementation reflect back on the work and, as a 
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result, it may be necessary for us to take a somewhat broader view 
than we ordinarily would have done. 

It is probably also important to distinguish those matters which 
are at issue from those which are not. There is certainly nowhere 
at issue a question of the importance of accurate, timely, and low­
cost recording and transcribing. 

The Federal Judicial Center has no interest at all in replacing 
court reporters. Nothing in the report goes to the necessity or the 
desirability of replacing Court reporters. The task before us was to 
determine whether or not there is an accurate, timely, and cost-ef­
fective alternative to the standard official court reporting mecha­
nism. We determined, and believe today, that the study that we 
performed showed that there is, given the caveats and conditions 
established in the report. 

I am Sure it is obvious to everyone, but perhaps bears repeating, 
that the legislation being discussed here is purely permissive. It re­
quires no district judge to make any change whatsoever. Any 
judge, any court, content with its current situation, is perfectly free 
under the current legislation to lrlaintain its current opeJ~ation. 
What the legislation does is to allow Federal district judges, in 
their discretion, operating under the guidelines suggested by the 
conference, to move to an alternative if, in their judgment, that al­
ternative is desirable. 

It is a question, therefore, about whether or not Federal district 
judges are truly able to make this jUdgment. In my view, clearly 
they are. They have more experience in their courtrooms and with 
their needs and the needs of their bars than virtually anyone else. 
At that level, therefore, I simply want to emphasize that it seems 
to us that what is being described here is a matter of permission 
rather than mandate. That, it seems to me, is a matter of some critical importance. 

We take no particular position with regard to the emphasis on 
the relevance of questions on computer-aided transcription here. 
We have no brief against computer-aided transcription. In my role 
as the chief officer in the Federal JUdicial Center responsible for 
the introduction of technology into the U.S. courts, I am perhaps as 
well aware as anyone of the needs for high technology in the 
courts. I am well aware of the state of current technology. One can 
only be impressed by the rate at which computer-aided transcrip­
tion has advanced over the last several years. Without going into 
the details of any particular statement for it or against it, it is nev­
ertheless largely an irrelevancy in the current con text, for a 
number of reasons that may come up. But the major point is, the 
study shows that, irrespective of the means of transcription, the 
use of tape recording as a means of making the record is, under the 
conditions prescribed, more than adequate and is actually capable 
of producing a superior record to that ordinarily received. 

The reports commissioned by the Stenograph Corp. and by the 
National Shorthand Reporters Association to rebut the study as 
published fail, in my view, Mr. Chairman, to reach the core of the 
stUdy. It was interesting for us to note that the nature of the criti­
cism has shifted from the first round to subsequent rounds. I take 
it that the absence of a critique of the form that was first submit­
ted indicates that the obvious opportunity to verify our work that 
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was made available either resulted in a failure to substantiate the 
criticisms of the accuracy analyses, or, for whatever reasons, at­
tempts to cast those analyses into doubt were simply not undertak­
en. I take it, therefore, there is no further issue about the accuracy analyses. 

The question of timely reporting was not really much in conten­
tion throughout the period of criticism of the report. 

When it comes to cost savings, I find-and I believe a close exam­
ination of the documents will show-that the criticisms levied by 
RPC and Coopers & Lybrand are in the nature of claims rather 
than in the nature of arguments. There are claims that we have 
overestimated some things, underestimated others, and simply 
omitted certain categories of cost. When those claims are analyzed 
more closely, they are found to be without merit. 

In conclusion, the conclusions that we reached at the time of the 
study have not, by virtue of any subsequent criticism, been cast 
into any substantial doubt. The JUdicial Conference has acted in 
order to permit Federal district judges to proceed. In our view, that 
was a completely sound and reasonable thing to do based on the 
evidence they had before them. We have no reason to make any 
but the most minor amendments to the report as published. Those 
amendments are included in our statement, but I would be happy 
to go over them or any other matter of interest to you or other 
members of the committee, at any length you desire. 

Thank you. 

[The statement of Mr. Bermant and Mr. Wheeler follows:] 

> • \ « oS 
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Statement of 

Gordon Bermant and Russell Wheeler 

before the 

HOUSE CG1MI'ITEE CN THE JUDICIARY 

COURTS, CIVIL LIBERrIES AND THE 

ArHrnISTRATICN OF JUSTICE 

Hc:NORABLE ROBERT W. KASTENMEIER, CFfAIFW>..N 

Mr. Chainnan: 
-March 8, 1984 

Ne appreciate the opportunity to discuss with you the Center's 

research on audio recording as a court reporting rrethod in United 

States District CourtSi* the resP~ch was undertaken for the Judicial 

Conference of the United States pursuant to Section 401 of the 

Federal Courts Improvement Act of 1982 (P.L. 97-164,96 Stat. 57). 

We participated in this research as the director of the Center 

division that executed the project, and as the contact person for 

outside groups interested in the project, respectively. 

Members of the Comnittee on the Judiciary have received copies of 

the report and, we understand, have also received copies of various 

critiques of the report prepared subsequent to its release. At your 

invitation, Mr. Chairman, Centp-r Director A. Leo Levin catmented on 

those critiques by his letter to you of February 17, 1984, to 

*J.11.Green\\DOd et al., A Comparative ~al';lation of SteI1097aphic 
and Audiotap8 M:thods for United States Dl.strl.ct Court Reportmg 
(Federal Judicial Center 1983) 

37-003 0 - 84 - 5 
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which he attached a detailed JreJrorandum of background and analysis 

that we had prepared. Copies of the letter and IlE!rOrandum are 

attached to this statanent for reference. 

The basic objective of the Center's research, consistent with the 

design of the statute that mandated it, was to determine whether 

audio recording can serve as an acceptable alternative to the 

official court reporting III'!thods in place at the tinE of the study, 

in particular, stene-based reporting. SUch a detennination could 

provide the basis, no..!::.:-9nly for the Judicial Conference to decide 

whether and in what circumstances to penni t the use of audio 

recording by individual judges, but also to help district judges 

determine whether to use the technology. The Center analyzed the 

operation of audio recording in the courtrocms of twelve federal 

judges, and evaluated its perfonnance with that of the official court 

reporter on the three critical dimensions of transcript accuracy, 

timeliness of transcript delivery, and cost to the governrrent. 

The basic conclusions of the Center's research, as stated in the 

report (at xiii), are as follows: 

Given appropriate managerrent and SUperv1s1on, el~:ctronic 
sound recording can provide an accurate record of Unit:ed States 
district court proceedings at reduced costs, without delay or 
interruption, and provide the basis for accurate and 1:imely 
transcript delivery. 

These conclusions, as elaborated in ,the report, foll~7 directly 

fran the data gathered during the project, and provide the, 

« 

,. 
g 

" :; 
:J 

il 
;.1 
,'j 
.\ 
'1 

\ 

:1 
Ii 
~ 

~ , 
~ 
it 
i! 
I{ 
II 

1,\ r 

h 
rl [1 
I 

!l 
~1 [ 

" 

63 

Page Three 

Conference and federal distr1' ct ' d 
]u ges with infomation on the 

capabilities of audio recording and th 
e necessary conditions for its 

successful use. 

We l«>uld be pleased to answer any questions you might have about 

the design or conduct of the study the conclu ' 
, S10ns presented in the 

report, or any other aspect of our l«>rk. 
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THE FEDERAL JUDICIAL CENTER 
DOLLEY ""DISON HOU.E 

1110 H .TltEET, H.W. 
WA.HINtoTON, D. C. IIDOO. 

February 17, 1984 

Honorable Robert W. Rastenmeier 
Subcommittee on Courts, Civil Liberties, 

and the Administration of Justice 
2137 Rayburn Bouse Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 

I am grateful for the invitation, conveyed by a member 
of your staff, to comment on criticism of the Federal 
Judicial Center's test of audio recording as a court report­
ing method. Specifically, we have been invited to respond to 
reports prepared by contractors retained by the National 
Shorthand Reporters Association and the United States Court 
Reporters Association, among others, who would have Congress 
repeal the staltute that now allows individual federal judges 
to use audio recording, if they so choose, subject to 
regulations promulgated by the JUdicial Conference. 

We consider the specific points of criticism unfounded 
and the implications totally unwarranted. This letter, and 
the accompanying memorandum, will attempt to explain why. 
There are good reasons to set the record straight. First is 
the vital public interest in accurate, timely, and economical 
methods of recording and transcribing federal court proceed­
ings. Then, too, we are very much interested in the Center's 
reputation with respect to the quality and integrity of our 
work. Thus, I am doubly grateful for this opportunity to 
comment. Please know that I and members of the Center staff 
will be pleased to provide any additional information you and 
your colleagues may wish. 

A word of background is in order. As you know, last 
September the Judicial Conference promulgated regulations, 
authorized by 28 U.S.C. S753(b) as amended, allowing federal 
district judges to use audio recording as an official court 
reporting method. The Conference acted after l'eviewing the 
results of the Center's statutorily mandated study, A Com­
parative Evaluation of Stenographic and Audiotape Methods for 
United States District court Reporting, released in early 
July. The study found that the audio recording court report­
ing method could produce more accurate transcripts in timely 
fashion af~d at less cost than stenographic reporting methods. 
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Bonorable Robert W. Kastenmeier 
February 17, 1984 
Page 'l'Wo 

conference members had been sent a brief cri'Hque of the 
Center's study, prepared by the Resource Plannin~ c~rporation 
(RPC) for the National Shorthand Reporters Assoc1et10n (NSRA) 
and also a longer critique prepared by Coopers and Lybrand 
for the Stenograph corporation, an equipment vendor. We 
understand that these documents were also provided to ~e~ers 
of the Congress. Later, NSRA released a longer RPC cr1t1que, 
dated October 12, whi'ch was sent t.o us in early December by a 
federal judge who had participated in the Center study. 

1 have attached to thi& letter a lengthy memorandum 
prepared by Dr. Gordon Bermant, director of the Center's 
Innovations and Systems Development Division and by Dr. 
Ru&sell Wheeler, presently deputy director of the Education 
and Training Divi&ion and formerly assistant director of the 
Center. That memorandum analyzes in some detail the alle­
gations contained in these two contractors' reports. By way 
of summary, however, and as developed below, let me stress 
now that: 

__ the Center provided or made avail.able to these 
contractors extensive project information to facilitate 
their review of our study; 

__ the RPC criticism of the Center report is based 
largely on the failure to recognize that the nature of 
the statutory charge under which the Center proceeded 
required a feasibility study, which is precisely what 
the Center undertook and completed; 

__ the various criticisms of the Center's cost 
calculations aze uninformed. 

An initial word is in order about RPC'& complaint that 
the Center was uncooperative in providing in~ormation. wit~ 
which to revi~w our study. 1 confess that th1s compla1nt 1S 
rankling becau&e of the considerAble amount of staff t~e and 
other resources that the Center committed to make pro)ec~ 
data available to RPC. Those data, whe~ taken toge~her w1th 
the report'& detailed tables and append1ces, went we~l beyond 
the limits of any reasonable obligation we might have had to 
facilitate an independent review of our research. 

The Center's letter of August 12 to ~C specifies what 
was assembled and provided as soon as pOfs1ble after compl~­
tion of the project. The Center met RPC s request for cop1es 
of: 

[ .. \1 
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-- the over BOO audio cassettes, as well as 15 audio 
tape reels, from which the total population of audio-based 
transcripts was produced; 

-- over 10,000 pages of documents including the pages 
of audio-based transcript in the sample anal.yzed, marked and 
unmarked, and the matched steno-base~ transcripts; 

the audio operators' log notes: 

the summary sheets showing the results of the expert 
panels' -functional relevance- analysis of transcript 
accuracy, and 

-- the tally sheets used in t.he overall accuracy 
analysis. 

The Task Force wanted more, much more. Additional informa­
tion was provi6ed orally in a subsequent meeting between RPC 
and Center personnel held on September 14, at which meeting 
RPC conceded that portions of its earlier request for data 
bad been unwarranted and confirmed that they had been pro­
vided all the information they wished, save for certain field 
reports prepare6 for the Center with the expectation that 
their contents would not be divulged. (Duplicates of t.he 
~terial provided to RPC have been on f~le in the Center for 
analysis by other interested parties.) 

I am bound to note that RPC apparently made no effort to 
use the transcript pages, audiotapes, and other material we 
provided to review our comparative analysis of transcript 
accuracy, which may well be the most important analysis in 
the report. Or,_ if they did reanalyze these raw data, they 
chose not to report what they found. Furthermore, in 
correspondence of August 12 and again in the September 14 
meeting, the Center offered to make available to RPC, at 
cost, the total population of transcript pages produced 
during the study, so they might put to the test their 
objections to the transcript page samplin9 method. RPC 
declined this offer. 

RPC does not challenge the Center's published findings 
about the accuracy and timely delivery of audiobased 
transcripts in the project courts. Rather, RPC wou16 dismiss 
these conclusions -- and would ask the courts and the 
Congress to dismiss them -- because RPC objects to the 
manner in which the courts, the equipment, and the audio 
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oper~tors were selected to participate in the study and the 
~thod of sampling the transcript pages for the comparative 
analysis of transcript accuracy. 

We believe RPC' 6 stated refusal to confront the 
conclusions compelled by a careful evaluation of the data is 
based on a misconception. The attached memorandum explains 
in some detail, and with technical precision, why we consider 
their position to be fundamentally flawed. In this letter, I 
wiil do no more than summarize the purpose of the research, 
how it was accomplished, and why the procedure we followed 
was entirely appropriate. 

In section 401 of the Federal courts Improvement Act of 
1982, Congress, in essence, directed the Judicial Conference 
to determine whether audio recording could be used as an 
official court reporting method, and authorized the Confer­
ence to permit district judges to use a.udiorecording, 
assuming it was warranted. The Center'li study for the 
Conference analyzed the feasibility of audio recording in the 
courtrooms of twelve district judges, from Brooklyn to San 
Francisco, from Madison, Wisconsin, to Opelousas, Louisiana, 
with VArying levels of transcript demand, bilingual proceed­
ings and other salient characteristics. Its analysis of the 
data'produced the following conclusion: 

Given appropriate management and supervision, 
electronic sound recording can provide an accurate 
record of United States district court proceedings at 
reduced costs, without delay or interruption, and 
provide the basis for accurate and timely transcript 
delivery. 

The report says to the Congress, to the Judicial Conference, 
and' to individual district judges: audio recording can se~~e 
well as an official court reporting method: 

__ provided there is due attention to the availability 
of competent transcription services and care in selecting 
audio operators, 

__ provided that the tape recorders used are acquire~ 
from approved equipment lists, and 

__ provided that the court ensures attention to' the 
other necessary management and supervision needs documented 
in the study. 



\ 

-----------~ 

Honorable Robert W. Xastenmeier 
February 17, 1984 
Page Five 

68 

These considerations are, of course, vital to the process of 
implementing audio recording for judges who elect to use it. 

We are faulted for not having conducted what is 
technically a -survey" to determine how audiorecording would 
perform in all federal courts. Of course, had the Congress 
Inandated that every judge shift to audio recording, contin­
gent upon some sort of study, the Center would have had no 
choice but to undertake a s~rvey, undergirded at every point 
by t.he principles of stntified random sampling, so to allow 
it to generalize from a set of sample courts about how audio­
recording would perform in all district courtE. Congress 
took the more sensible course embodied in the statute, and 
the Center proceeded acco:rdingly. 

I stress this difference between a feasibility study and 
an effort to generalize from the behavior of randomly 
selected actors because it is fundamental; RPC's failure to 
Jnake this distinction and, indeed, incorrectly cllaracterizing 
the nature of the work the Center in fact did (at p.9), is 
critical. The point was put to me succinctly by a member of 
the Center staff as follows: "In essence, RPC has produced a 
classic straWlTlan, garbed it in the verbiage of social 
scientific inquiry, and then presented a standard demolition 
of the strawman.-

Randomness, of course, was necessary in selecting " 
sample of audio-based and Isteno-based pages for the study' s 
accuracy analysis. A word is in order about that sample! 
selection, given RPC's allegations that the Center's analy~is 
might have overlooked gaps in audio-based transcripts. The 
attached memorandum shows in some detail that there is no 
merit to the RPC charge, and, ~s noted above, RPC declined 
the invitation to test the charge itself. In fact, our 
review of the transcripts points strongly to the conclusicln 
that at least some steno-based transcripts produced durinlg 
the study routinely contained fewer words on each page of 
transcript, resulting in more transcript pages for the sarne 
number of words -- thus increasing the cost of transcripts. 
The examples Qf transcript padding cited in the attached 
memorandum are worthy of mention. 

Fine.lly, the RPC docUJntmt and that produced by Coopen 
and Lybrand for the Stenogr,llph Corporation charge error ill 
the Center's conclusion that audiorecording is considerably 
less costly to the government than steno-based reporting. 
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There is little point in my repeating here the attached 
memorandum's point-by-point analysis of these charges. 

The attached memorandum shows, by reference to project 
data and aggregate data compiled by the Administrative Office 
of the United States Courts, that our cost estimates are if 
any~hing, high. We have been very conservative in estima'ting 
saVl.ngs. 

As a final example, RPC and Coopers and Lybrand charlge 
that the Center underestimates the management burden, and 
thus co~ts, that clerks of court would assume in supervising 
the Bud10 operators. To the contrary, experience in the test 
sites, as explained in the report, shows that the supervision 
of the audio operators ~as generally not burdensome certainly 
no more so than the supervisory tasks necessary for' the man­
agement of the stenographic reporter system. 

The criticism does point to two oversights in the 
report I s cost projections, which however minor should be 
acknowledged: training costs and the possible impact of 
changes in the value of money. The attached memorandum 
treats both of these matters and demonstrates that they have 
only minimal impact on our cost projections. 

Again, Mr. Chairman, we would be happy to supplement 
this response or to discuss these matters with you in more 
detail at your convenience. 

ALL:ps 
Attachments 

Sincerely, 

/s/ 
A. Leo Levin 

" 
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Federal Judicial Center 

. @ Memorandum 

F)e form:2 

Director A. Leo levin J>An: 1/12/84 

Goxd~ Rus",ll Whee~ 
Camen~ on tho NSAA/USCRA Responses to "'" Study of Court Reporting ~thods 

As you know the National Shorthan::1 Reporters Association (NSAA) 
and the United states Court Reporters AsSOCiation (USCRA) have 
circulated a:mne.nts on our report A ~tive Evaluation of . 
Stenoqra 'c and Audi ~thodS for United states District court 
Reporting, which was ~hshP.d J.n July of this year. A. relatively brief 
lIEITOran:lum by Resource Planning Corporation (RPC) and a sarewhat longer 
document by Coopers & Lybrarrl, were distributed to the IIEmbers of t:hP. 
Judicial Conference of the United States when the ConfE'.renoe met in 
Washington in Septanber. Resource p~ Corpo:;ation s:ms~ent1y 
presented NSRA/USCRA "'ith an extendoo vers~on of l.ts earlier docum:mt, 
dated O::tobE=>.r 12, 1983, entitled "An Analys~s of the Federal Jucl!-cial 
Center's Evaluation of Stenographic and Audiotape Methods for United 
States District Court lleporting." This doctrrent \Va? di~triJ;ruted by the 
NSRA during November. J-1e received a copy (fran a district Judge to whan 
it had been sent, not directly fran NSRA) on De~r 1. 

We have been invited, through Bill Weller of the LegislatiVe 
Affairs Office to offer c.x:rments on these responses to the House 
.Judiciary eamrl.ttee, which may hold hearings on the question of oourt 
reporting methods as early as February. This is of oourse a welcare 
CPPOrtunity to derronstrate, if a denonstration be required, that the 
ccmnents offE'.red by RPC and Coopers & Lybrand are oot inimical to the 
integrity of our report or the validity of its oonclusions. 

The present IlE!!Orand~ o::mnents on each point of apparent substance 
raised in the RPC and Coopp.rs & Lybrand docuTents. . 
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The RFC and Coopers & Lybrand Comnents 

The rue divides its cx:trm:nts into three sections. The first 
section . ~rts u: criticize the cJ;toices of courts, court :rePOrters, 
transcnption serv~ces, and transcnpt 5anples errployed in the study 
(Chapter 2: Analysis of FJC Sanpling Methodology); the second seeks to 
find fault with the study's CQrparative cost analyses (Chapter 3: 
Analysis of FJC Costs), and the third cx:rnplains that tht:! Center did IX>t 
honor all of ~ I S requests for information beyond that pIDlished in the 
report C"Ppenclix: Correspondence Relating to Requests for Mditional 
Study Data). 'l'he Coopers & Lybrand (C & L) CO!tm:nts are organized in 
approximately the BanE faShion, but the emphasis is placed nuch lIOre heavily on questions of costs. 

This response treats the questions of sampling, accuracy, and costs 
.in that order. The first sections refer only to RPC. At the conclusion 
of th; section on aCCUracy, the C & L treatment of sampling is . 
described. In the subsequent sections on cost, in Which reference to 
both consulting firms is required, appropriate abbreviations are used to 
distinguish the identity of the dOClmiE>.nt referred to. o.u- reponse to 
the consultants' requests for additional info:trnation is contained 
elsewhere. l~ turn first to the RPc carrrents on saITpling and the accuracy analyses. 

§anplinq and aC'-CUracy: an overview 

RPc's l?resentation of sampling rrethodology is so misleading and 
lliwed that l.t ~s an e:mbar.rassment to the diSciPline of applied Social science. In particular, the consultants 

. totally confuse the critical differenc-.e between an experil!ent and a feasibility study 

• completely overlook the importance of prototyping and evolUtion in any technical develCl;::trent 

• presume and inSist, through a misaPPlication 
of ~e con?,=pt of representativeness of a Semple fran a POPulation, that 
thel.r ~'TI ~gnorance about the federal COUrts is the Tonn that should 
guide the rrethods e.nployP.d by the Federal Judicial Center in conductino its applied JX>licy research .' 

• raise false fears that the rrethods emplOYed .in the study prodUced biasP.d results,. even thouqh tJ1E'! Cente.r made 
available to tJv:.m the information with ,·,hlch thev could haVE'! elfminatP.d those fears. 

In sum, this is shoddy \~rk, Which appears to be ailred at sa\1ing 
co:r>..f'usion in the minds of poopJ.".! who may.not hi'lve the t~ to look 
CarP-fully at the Center's report and its conclUsions. 
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What foll~s is a detailed demonstration of the inadequacip.s of RPC's 
urderstanc'il.ng of the Center's study. 

Sanpling and accuracy: details 

(The nunilers oontained in square brackets refer to the pnge nmroers 
in the ROC report] 

There are signs, in sane of their early stateJrents that the 
cx:m.sultants are mildly une.asy about the task they are about to 
undertake, because they quickly disavCM any substantive croal or content 
in their effort: - . 

, "It should:le not~ ~t we were rot asked by USCRA/NSAA to 
provJ.de, nor are lo>'e l.J1 a pos~tion to offer, an assessrent of the 
re1a?-ve ,ned ts of audiotape versus stenographic reporting. o.rr 
exarmnation of the FJC study and resulting conclusions do not address 
this ~ssue. Nor do our oo~lusions specifically address policy 
questions such as what, actions the federal judiciru:y might take with 
regard to oourt reporting processes. II (1 J 

Neither do they wish to attaC".k the care or thoroughness 'nth which 
the study wa~ presp..ntOO, for they describe the discussion oontained in 
rep:>rt as "CC!tprehP.nsive and neticu1ous." [1] 

If the critici&n is rnt addressed to the study's conclusions, nor 
at the th<;>roughness and care of the report, \\'hat is its target? It is th:- rP-~a~v:~y abstract guest!on of nethOOology, nanely, 'Whether the. 
sc~entibc roles of the game follCMed in the study were appropriate. 
Note, b:Mever, that the oonsultants are very careful to aVoid 
questioning the factual, concll;lsions. The bulk of the a~nt goes to 
whether the study has b~ased ~ts oonclusions through its nethod of 
choosing the courts in which the study was conducted. Variations on 
this them: are wrung for certain features of the studv that were 
ccmseque!lCE'.s of the study site selection, narrely the ide-.ntitie!': of the 
audio operators, equiprent, and, to a le~ser degree, the location of 
audio transcription services for each study site. The fined point 
c;:oncerns the way in, which transcript pages were chosen for ann.l vsis; it 
l.S not so closely tied to the concern with study site selection: 

, Study site selecti~n. ,Th: oonsultants first offer a tutorial 
on sampl:tng ~ry [7-8], which l.S 11!tended to introduce the ClC)ncept of 
a reprP'SI?n~tl.ve sarrple of, a population of unknown characteristics. As 
part of this effort, they lllCOrrectly cite a 24-year old F.R.D. axticle 
and arE' c.\pparP.ntly unaware of a much nore perti.rlf>.nt p.IDlication of the 
Cen~ (~e correct F.R.D. citation is 25 F.R.D. 351: thl'! pertinent 
pubhcation, i~ our 1981 ExpE;r.ilrentation in the Law: Rr:port of the 
Federal JI~dl.(':;.~l C'P.nter Mnsory Corrnit,tee on ~rir!'P.ntation in the 
Law). Ha\7ll1g nussed the relevant literature an6. ronstructed a suitable 
straw tran, 'they then denolish it, setting up the portentous conclusion 
that "Based on the procedures used in drawing the semple in this 
exanple~ ~ are ll: no position to draw any valid conclusions about the 
pop.1lation •••• '!'his does not say that lo>'e cannot render an intuitive .. : 
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judgment but that judgnent would not be based on any valid scientific 
evidence." [9, E"STphasis in original] 

'.l'hP. apparent crux of the arguIl"Pnt it';, therefore, that t.he study 
sites and inportant features related to them were not rP-presentative of 
the district 0C1Urts as a whole. This i~ what the OO'Ilsultants would like 
the reader to believe. A careful :reading shCMS, Ix:rwever r that when push 
oc:rces to shove, they are hiding behind obfuscating draftsmanship, using 
scientific terms and trading on their ordinary neanings. When thl".: fuzz 
is shaved away, the actual CnDC of thE'!ir argunent is that if !!!!y 
practical oonsiderations operated in regard to ~e selection of th: 
study sites, all subSf:'JUent results and oo!lclusl.ons were necessarl.ly 
X'endered invalid. In other '-'Ords, acoording to the rules that the 
a:>nsultants would have the reader believe are forced by scientific 
methOO, the study could not have been undertaken in the :real '-'Orld. 

Here is the operative passage: ":Regardless of whether the 
sarrpling design used calls for a sinple randan sample or a stratified 
semple, the only way to ensure that the sanple is representative of the 
pop..1lation fran which it is drawn is for selection to be truly randan. 
This JrP..ans that each and every elenent in the population must have an 
equal opportunity of being selected for the sample. If the sample is. 
not drawn in this Jnal'J1P.r, it cannot be assuned nor deronst..rated to be 
rep:r.esentative of the population under study." [10, grarrrnar: and emphasis 
as in original]. The oonsultants go on, in a paragraph truly remarkable 
for its fat\,lousness, to claim that the selection of cxmrt.c; on a purely 
randan basis "would have been quite sinple." [11]. The .oonsultants 
subsequently allCM that there might have been SCIre difficulty in gaining 
cooperation fran the. courts and judges chosen randanly, and that the 
study sites lo>'ere "presumably" chosen with an eye to.~rd the willingness 
of the courts to pal.ticipate in the study. Then cx::voos this sentence: 
"Although thP. FJC may have ensured study cooperation, they did ~ at thP. 
cost of'sanple validity and may unintentionally have encouraged bias 
(e. g., the courts which volunteered may have done so because of existing 
problems wi til thP.ir reporters or other factors which may have biased the 
study) ." (12]. stripped to its essentials, this argument reduces to the 
follCMing absurd assertion: 

The F.JC had to place its equiptent in courts will:i.ng 
to ,undertake the study. Though they took several steps 
to guarantee representativeness, they cx:mrnitted a fatal 
error by working with oourts who had expressed a 
willingness to cooperate jn the study. 1-.'0 one can know why 
a court was willing to accept the study. Therefore, \\'e can 
not trust the study's outcares or its conclusions. 

The depth of the absurdity of this position is hard to fathan, for 
it inplies that the results could have been trusted only if soro.a courts 
had been selected and forced to participate against their CMl1 

inclinations to do so. 

In a stunning non segqitur the consultants next claim that thP. 
,,>ariability in accuracy for both steno-based and audio-ba~ed 
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transcripts, across the study sites, casts suspicion on the selection of 
the sites. As they haVP, no basis for ccrnparison, their. concern hangs in 
the air, ungrounded. 

Audiotape personnel. The fallacy :inherent in the },.PC approach to 
the Center's study is apparf".nt in its analysis of the court people who 
becarre the audio Op<;!rators. The a.rgunent, which is presented on pages 
12-13, is that the operators were unrepresentative bec,;;.m5e they were not 
chosen randanly fran arrong current employees and because at least S<::I'(lq 

of tha:n had educational backgrounds greater than thP. minimum standards 
established in the audio operator joo qualification staterrent drafted 
early in the study. The consultants also fault the study because sate 
audio operators, who were found to be unsuitable for the ta!':k, were 
replaced early in the study. Further t they rnaj.ntain that this 
replacenent would not he likely to happen u."lder "nomal a:mrt personnel 
practices" [13] • 

Contrary to the consultants' assertion, it is not a fl."", in the 
design of a f:asibili ~ st.~ to aCXlUi:e ~ ~st. c:arpetent ~taff 
possible consl.stent "Tl.th likely budgeting llllU.tations operating under 
conditions of actual inplerrentation of the innovation under test. '!hat 
is What was done. RPC appears to argue that the test should have 
adopted an absurd personnel poliCY, nanely, choosing people at random 
with no regard for their likely aptitude to do the job required. This 
mistake pervades their position. It is based on the misguided notion 
that sensible and prudent administrative steps should not be taken in 
the conduct of the OOl.ut· s business, even in the testing of innovations 
as well as later, at a tine when, if warranted, the innovation beccrne.s 
standa:rd operating procedure. It is quite surprising to find these 
consultants asserting that incanpetp..nt personnel q>era.ti~g in the 
courtrocrn would not be replaced under nomal conditions. But in this 
case, as elsewhere, they display profound ignorance of the reality of 
aominist-rative practice in the federal oourts. 

~ip:nent. The oonsultants charge that the study did not tP.st e!lch 
brand of recording equiprent advertised as being designed specifically 
for court use. They ignore the staterrent in the report (Re)X>rt, page 
24) that the cassette machinp. (".hosen for the study had previously been 
carpared to all other available braros ana been found to incorporate 
m::u:e required ana desirable features than any other available machine. 
Nevertheless, perhaps it \oIOuld have been sanewhat mcp-x to have enough 
study sites and related resources to acoc:rrplish this. Indeed, the 
Center study's results are limited to oonclusions about the brands of 
equiprent selected. 'filere is no reaSlm to believe, hCMever, that the 
choices of equi:rrcent misrepresented what will re available to the courts 
on a larger scale, should the request for large ntnribers of machines 
arise. 

Transcription CC!Tl}?a!\ies. The consultant.s charge that the 
transcription canpcmies employP.d for thP. stuCly were not representative 
of all transcription canpan.ies that might. offer t.heir services to the 
oourts in the event of l"n.der adoption of ESR as an official rerording 
method. And indeed they may not hrtve been .. nor should thP.y have been. 
The facts of the matter are, in this case, just' as they were in the 
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di~ssion of audiotape personnel: it ~ld have bePJ1 absurd to design 
a feasibility study without reference to sensible administratiw. 
policies. If there are SCITe transcription ocrcpanies offering poor 
Servl.cp.s, the Center is not obliged to include t:rern (or risk including 
them by placing them in a population frcm which they might be chosf'.n in 
a blind selection process) in a ~tudy of heM the courts m:l..ght imple.trent 
an ESR option in the accepted alternatives for oourt reporting. The 
transcription cnnpanies were chOSf'.n with an eye for re liability and 
t.r.us~rthiness. Other c:x:rcpanies, equally meritorious, were not chosen 
~use they were not needed. As expectP.d, the geographical locations of 
these crnpanies oorreS}X)nd rou¢Uy to tlie major markets for their 
services. Court sites for the study were not chosen with that 
requi.rerrent, hcMever, so, inevitably, tapes fran sare of the oourts were 
nailed to relatively distant transcription sites. As the study 
abundantly denonstrates, this presented no serious problems for the 
srrooth transaction of transcription hlsiness. M::>roover, in the event of 
a broader national demand for transcription services, we may have 
confidence that the rrerketplaoe will provide quality services at 
locations rcore oonvenient to the court sites that would wish to use 
them. 

The question of transcript selection. The final question raised 
about the Center study's sanpll.ng nethodology addr~ssed the rrethod by 
wcich transcript pages were selected for analyses of their accuracy. 
'file cxmsultants charge that the study's nethod p;rew:o.nted the discovery 
or reporting of audio-technology failures that resulted in losses of 
audio-based transcript. The charge is based on the inplic.:it assumption 
that no other infonnation about the administration of the recording and 
transcription p:r:cx::esses, and no safeguard..c; for careful transmission of 
all transcript pages, were available during the nonths of the study's 
operation. '!his assunption is quite false, and, in f'act, the safeguards 
taken and the procedures u....c:ed to insure accurate counting of all 
failures, both of steno-based and C\udio-based technologies, we.re 
described to RPC repyesentatives at the time they visited the CE>.nter for 
a thorough discussion of the various issues oonfronting them. 

Neve~less, there is always an outside cha."lce that SC!'Ie 

audio-based failure Wc'\S not recorded, or that sane :i.rrp::>rtant fai.lureR in 
the auelio-transcription process were not picl:ed up during the study. 
Therefore, a subsequent audit of the corpus of study tmterials was 
coOOucted aftP.r the results wp.re p.ililished. A description of that audit 
nr:M folla.-lS. 

The audit covered transcripts and audiotapes of 49 proceedings fran 
the population of proceedings oollected for the stuCly. It is inpOnant 
to understand heM these proceedings were chosen for the audit, and, 
indeed, \oVhat is t.he definition of "proceedlng." A proceeding is the 
trcmscript collected for a single day in court. Thus, usually, a single 
case tx:anscript consists of a m:mber of proceedings. The total 
popilation of audio transcript pages collected during the active portion 
of the study is reported as 17,815 pages (Report, page x). The 
associated sterx>-based transcript is :reported as IS, 615 pages (letter 
Wheeler to Crawford, Septerrber 15, 1983). These pages are contained in 

L __ --------~>~'·~o----~~~-
\ 



I 

-.~-------------------

76 

189 proceedings fran 82 cases hearO in 11 of the 12 project courts 
(Report, page 33). 

Page counts of audio and steno transcripts were made for each 
of the 189 Proceedings. ~t of 189 pairs, the stp..no transcript 
contained nore pages than the audio transcript in 110 pairs. The page 
oounts were identical in 18 pairs, and :in the rerraining 61 Proceedings 
the audio transcript oontained nore pages than the stene trnnscript. - , 

There are three pertinent further facts about· this 
distribution of differing page munts between steno and audio 
transcripts : 

1) Of the 110 pairs in which stf>.no pages outn1llTbered 
audio pages, 101 cane fran five of the project murts: Massachusetts, 
New Mexioo, ED New York, ED Pennsylvania, and WD l-liscxmsin. And of this 
nurrber, 57, over half, CClne fran ED New York. The other four courts 
contributed 11 Proceedings each to this list. 

2) In 28 pairs, stencrbased transcript was 20 or rrore 
pages greater than audicrbased transcript. ~lve of these were fran 
·the Eastern District of New York. 

3) The nost likely locations in which to find gaps in 
the audicrbased transcripts are for the Proceedings in which the 
steno-based transcript pages nost greatly outnumber the audicrbased 
transcript pages. Moreover, because relatively large differences 
between the page munts were clustered in just a few courts, there is 
reason to suspect that system=:ttic practices there may have accounted for 
these page differPnoes. 

We therefore audited each of the 28 transcript pairs with the 
largest page count differentials. In the tine remaining, we audited 21 
additional pairs with slightly smaller page oount differentials. In 
total, we audited 49 transcript pairs. These oontainec1 6880 pages of 
stencrbased transcript ana 5787 pages of audicrbased transcript. 

It is inportant to renerrbP..r that the sanpling procednre uSl?d 
in the the Report was perfectly capable of locating any audicrtranscript 
gap of one-half page or legs. It is also l.nportant to recall that the 
reJX)rt already lists obvious eguiPTl"'...nt :failures that prevented the 
reoonling of certain proo...-:.edings (Rej:Ort, page 74-75). The allegation 
a.gainst the sarrpling procedure is that it was :incapable of disoovering 
other large gaps, naJrely, those of one-half page or rrore but not counted 
in the report as eguipnent failures. Therefore, the allegation 
continues, we have underestimated failures in the tape recording or 
transcribing processes. 

l'le examined these 49 transcript p3.irs, cx:mtaininq 37% of all 
steno-bRsed transcript IX;ges, :r.lth the specifi<; PllrpOFR. of-detP.rrnining 
whether therf~ WP..re gaps JJ1 aud~crbased t...ranscr~pt of one-half paqe or 
Jrore. All gaps thus disoovered WE'.re then reviewed by reference" to 
transcriber:s notations on the tr2n~cript, audio operator's lognot~s, 
and the aud10tapes thm.t;elves, to find an explanation for the gap if 
possible. . 

lL ______________ >. --.:;".> _--looo.I...' , _,' " 
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The follCMing categories of explanation were possible: 

1. D}uipnent malfunction or operator error durino 
recording, either reported or not on the. operator's log notes. J 

" 2. Inaudibility of the record on otherwise properly functiorung tape reoorder. 

3. Failure of an audio operator to forward appropriate 
taPE's for transcription. 

4. GiVen an audible tape, inaccurate instructions given 
by the oourt to the transcriber, or mistaken executions by the 
transcriber of accurate instructions fran the court. -

5. Inaccurate or misleading instructions given to the 
court by the official reporter as to the portions of the rerord ordered 
for t..ranscription. 

6. Reoord created away fran the project oourtroc:r-t or associated chambers. 

, ,We 11E'ither assumed 1'0:;" dis~ered that large pa9'e 
differentials were a1\-lays assoc~ated WJ. th gaps in the audio record or 
tral'lscript. In Proceedings where there were no audicrtape transcript 
gaps, ~ had to search for other explanations for the differences in 
page oounts. Indeed, SCITlP.tiIres a large page count differP.noe needed an 
~ccounti?9 based <;>n IIDre than one explanation. \"1e treat this material. 
J.n the final section below. NO\Y' ~'P. turn to a detailed analysis of p.ach 
gap disoovered during the audit. l\le proceed on a oourt-by-court ~sis 
beginning \-.'ith NO California, which oontributed one transcript pair in' 
which the stencrtranscript \-laS 16 pages longer than the 
audio-transcript. [The m:>-Bning of the asterisks is explained below.) 

NO California (11/17/82): 16 page difference:. 15 page gap. Cateoory 6 
con£erenee in Judge Burke' ~ rather than Judge Peckhaffi. s chambers. - , 

Ma.ssaa:usett~ (11/3/82): 25 page differenee: 24 page gap. Category 4, 
an aUclible sl.de-bar oonferenoe was not b:anscribed because the 
transcriber believed side-bar oon£elY.nces were off the record. 

as above. (11/4/82): 19 page differe.11ee: 2 page gap. Category 4, 

as above. (11/8/(12): 22 page diffe.renee: 4 page gap. Category 4, 

(11/15/82): 31 page difference: ] page gap. CatP.gOl.y 6 
voir (lire in the courtr-ocn lobby. Judge Zobel did not wish to penni t ' 
structural changes to allow adequate nd.c:rophone placerent. 

" as above. (11/16/82): 25 page differE'_'1ce: 77 page gap. Category 6 

~7-00J 0 - ~4 - 6 
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(11/17/S7.): 25 page difference: 21 page gap. Category 6, 
as a.bave. 

(11/18/82): 22 page difference: 2 page gap. Category 6, 
as above. Ancrnalous relationships hE'tween differences and gaps 

accountOO for by inclusion of opening statertw:>.nts .in audio, but rot 
stene transcript. [In other 'WOrds, audio-transcript contained the 
~g statffCP.nts but not the voir dire, while the steno-transcript 
contained the voir dire but not the opening staterrents. J 

New Mexico (11/17/82): 58 page difference: 52 page gap. Category 5, 
official court reporter did not specify that testim:my of witness 
Pl\llTlter was to be transcribed. 

ED New Yo:x:k (11/16/82): 28 page difference: 11 page gap. Category 4, 
first day of daily copy COIIerage. Transcriber failed to transcribe 11 
pages of audible naterial on one tape. 

H*** (11/17/82) 29 page difference: 2 page gap. Category 1, 
au::lio opp..rator fails to record brief pretrial o:>lloquy between attorney 
and court in a matter not pertaining to the inst.ant case. 

***** (1/7/83): 35 page difference: 1 page gap. Category 1, 
autanatic transfe-.r between reels malfunctioned. 

ED Pennsylvania 

***** (11/17/82): 14 page difference: 11 page gap. Category 2, a 
side-bar conference be.twP.en Judge Huyett and a juror alnost entirely 
inaudible on the tape. 

(11/30/82): 14 page difference: 23 page gap. 
Not categorizenhle. Chanbers o:>nference, unclear as to wheth",r C;lUdio. 
operator was instructed to tape the conference. Ancrnalous relationship 
between difference and gap accounted for by inclusion in audio 
transcript, but not steno transcript, of colloquy between judge and 
juror re possible contamination. 

lID Wisconsin 

***** (1l/4/82): 24 page difference: 4 page gap. Category 1, new tape 
not installed in tiJre to catch end of witnes~ testinnny. 

(11/15/82): 88 page difference: 68 page gap. Category 6, 
testim::my taken in non-project courtroan. 

(11/18/82) 12 page difference: 13 page gap. Category 4, 
operator sent only one of two tapes for tran..o:;cription. 

***** (1/27/83) 13 page difference: 2.5 page gap. Category 2, poor 
audio quality record of side-bar o:>nferen~. 

,**",U (1/28183) 1~ page difference: 13 page gap. Category 1, 
operator fails to install nfM tape in a timely fashion. 

, « 

79 

Thus, 19 proceedings were identified as containing gaps in the 
audio transcript of ~half page or nore. We have placed asterisks 
next to each proceeding in which the gap was caused by an equiprent 
malfunction or certain critical error by the operator that produced " 
permanent loss of tlle :record. The total page CXJUnt for these errors of 
~.:re or operation is 33.5 paqes worth of stenographic transcript, 
which is two-tenths of one percent of the total steOOQraphlc transcript 
output. All other ir.retrievable gaps were due to judicial decisions 
about the locations of proceedings or project equiprent. In every other. 
case ,,1here a gap appeared, there was nevE'.rt.heless a carplete and audible 
audiotape record. 

We note in conclusion that of these 19 proceedinqs, 15 
OCC\L."Led (luring the first nonth of the fi ve-rronth operation in each 
court. '~ith the exception of one court, therefore, problems associated 
with reo:>rding proceedings and cc:mmmicating wi til transcri.bf>.rs lNP..re 
quickly solved. PE'Isisi:e.nt problems in that CXlUrt resulted in the loss 
of 15.5 paqes of equivalent steno-based transcript. 

The reader will have already ooted that there were nany nore 
proceedings with large difference between stene transcript and audio 
transcript page rounts than there were proceedings with audio-transcript 
gaps. Project staff had noted this throughout the accumulation of 
Lranscripts during the project - indeed, it was this apparE'.nt ancmaly 
that contributed to the decision to enploy an audio-based transcript 
page count in the sample to begin with. Given the obvious large 
differences remaining in page counts after all gaps had been accounted 
during thi& audit, staff undertook to examine, in a small way, sane 'WOrd 
counts and othp.T. features of the fo:onats of steno- a.'1d audio-based 
transcripts. Because the ED New Yo:x:k produced so many proceedings in 
which large page-count differences arose, staff examined the transcript 
fo:rma.ts in sate of these proceedings with sane ca...-e. Here is a SU!tf'i1a:ry 

of the analysis: 

Using an appropriate sampling procedure (arbitrary starting places, 
pages sanpled using a FiJxmacci sequence), staff sanpl~ 30 steno-bas~ 
pages (10 fran each of 3 proceedings) and equivalent audio-based 
pages (proceeding dates 1/3, 2/9, and 2/10). Word counts were as 
folIa-'S: 

Total \o.owrO.s in 30 stenotra11.Script pages: 5147 
Average: 171.6 

Total words in 30 audiotranscript pages: 5997 
Average: 199.9 

The.-re were rrore ~lOrds on 23 of the audio trenber of each pair of 30 
pages. These differences are \Vell beyond the level of chance 
expectation. The audio transcriptions wp-re strictly in accord Ivrith 
Judicial Conference guidelines for fomat. 

In a large proportion of the transcripts audited. the bulk of the 
page differences appeared clearly to be accountable by reference to the 
fo:rmnt diffE'rences similar to those described above for ED l\"Y. :For 
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exanple, one official reporter E:Ul:m:itted transcript ~ with a 
nine-pitch ball, rather than the ten..:pitch ball required by the Judicial 
Conference. 'lbere were a number of what seer.ed to be excessively 
generous nargins - staff did not quantify these, rut they were quitP., 
obvious to the eye. Again, the audio transcri.bP.rs were cxmsistently 
faithful to ~e Judicial Conference transcript production guidelines. 

'lbere was a tendency on the part of official reporters to elaborate 
in various ways, either directly in transcript rraterial or in 
·para-transcriptions", i.e. CXImP.nts by the reporter in the body of the 
transcript that add to the page count. As an exanple of the first type, 
an official transcript errployed b1enty-one lines to nove fran the first 
line of the nnrning's proceedings to the first "Q" by an attorney; the 
audio transcript occupied seven lines to cover the SaJI'P- POrtion of the 
proceedings. (See Attachment 1.) This created transcript bulk of nore 
than one-half page. Similar luxuries were observed :in p...xanples of the 
second type: "WhE'.reupan the jmy entered the c:ourtroan and the 
following transpired :in the presence and hearing of the jury", \olhl.le the 
audio notes s:iIrply the pr.esence of the jury. 

This audit did not intend to subject the stene-based 
transcripts to critical scrutiny for the sort of rraterial has just bef..n 
c'\esc.:r.ihed. Had this task been undertaken, abundant exarrples of wasted 
,;:pace and excessive IlD.'ury of para-transcription language could have 
~ documented in the official transcripts. This effort is presumably 
not :required. The excessp.s were not observed in all official 
transcripts, but only in sate. 

Attacbnent 1 Appended Here 
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Goo~ morning. members of the • 
Jury. 

(In unison) Good morning_ 

sir? 

TIlE COURT: l'le are ready to proceed. l'JIr. Fackenth 

" 

'l-IR. FACKENTUAL: ,Yes, sir. 

" , " 
CONTINUED DIRECT EXAHINATION 

BY MR.' FACKENTHAL: ,,', :i-. ...... ..~. -.. ~ .... 
..' • • ,.'. I ". .. ......... ~ .. '\ 

Mr. ,Del' Pizzo, at the c i 0"· , ,'"'" '; 

. :. 

Q 
-' !',: '" one USl.on of yesterday" s " tes tu;.OJ 

"s' 'J: hadask~d you '\"h~~~er ~ou had, had an oPinio~ ~~~':~~~:"~~duc1' 
10 bility'o~'~erta'in ~t~' taken b~ l-ir JOhn·s~~~e;;:Or~;':~"""h.' 

' , , • 0" "" , ... or :l.S 19' 
.. '.... .. " '. .. , .. :,"" .. .. 

11" tax return: :r beli~ve' you said, you, had an opinion ~md that 
.. ., .... . 

y~u ~ou~ht that those'deductions 

be disallowed and you "1ere in t.he 

" - . 12, 

\'Ie were ta~k~n'g 'about .. w~ 
" , ... :.. .. :... .. 

midst of arist~ering' that 
'13 

14 
.. "," ...... 

questio~.'· nill y~U 'contint,te, Pl~ase ":if you ha~ ,:' ".;." : , 
' ' ',', ,,', e ,Q,n.l more 

W comment~, about the 1~7B deduct~~n~ by ilr _ john 'So:me;'~ .in 

16 respect to the La'~yers of Hell manuscriot. 
• 4.;. ," 

MR. BAYLSON: Your Honor please,' I'd 1 0 k' 
, l. e to l:::en€ 

18 ... : I 

the objection I made yesterday '''hich your F{onor" O\r~ru1ed 0 

and just sO'the record is clear, I have a contl."nul.'n:g~ 
objec'l 

;, 

22 just let him ramble on. 

, " should redirect so~ething more sRecific to the "t 
. ''1.3. ne,ss 'thaI 

and secondly, I think ~r. Fackenthal, as a matter ~f 
fo:nn, 

20 

21 

.. ...oo ... 

" 
23 THE COURT: 

Sustained. You have a cont~nued 
24 objection. 

I ask that l'ou phrase a ~ore ,dis'cree:t 'ques~ion 
, ' 

25 rather than seek a very general'ized ilnS\'1er. 
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'-7"1- 1 LI17L •• , 

1 I_S'E~ 
PROCEEDINGS - 10:15 A.M. 

2 
. (All cOUflsel ~nd I?arties being presen' 

3 the jury not being. present, the following t.ranspire, 

4 open court.:) 

THE COURT: Cood.morning. 

Are we ready for the jury? 

7' 
l·lR~ LEAR: C.ood JIlorning. 

.···s· 

10 

11 

. 12 

" . ' 

14 

15 

16 

17 

18 

19 

: ... :'... '. " l.ui. AlU.1BRUST:: . Good ll1or ning •..... ., . 
l-lR.· BALYSON: 'Good morning. '. .. 

! 0 •• 

: •• 0" • " " .. 

' . 
. THE 'COURT: ,iO~~d·. the jury '~e 'brought j 

' ........ '.:, :' : '. . .. .: " :.. 

" . . " '.' 

(li1!ereupon, t.he jury entered the c;ourt 

the ''Wit'~~;'s, John R. DelPizzo~ having :been previous) 

sworn,·resumed t.h~.stand a~d testified further, as 

follows in the presence and hea~ing·of.tbe jury:) 

.. ' 
", 

jury. 

,. . 
!f~E COURT: . ~ood Jilorning, ll1embers of t 

0" : 

sir? 
. We are re~dy to proceed. .Mr. Packentl 

.' . MR. FACKENTHAL: Yes, sir. 

20 .C01~TnmED DIRECT EXAtUNATION 

21 

22 

23 

24 

. , 

BY 1lR. FACICENTliAL: 

P.. 
!lr. Del~izzo, at the conclusion of yesterday's 

testimony! . .I had askerl you \olhether you had an opinio 

of 'the qeductibility of certain items taken by l1r. J 

Somers for his 1978 ta~ return. 
-;) 1\ r-r;-

.~ ~. ~, , .• I • ~ .. ' ty • • 

> \« , • 

'. 
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A note on the availability of this information to RPC: A full 
description of the !MtP.rial !Mde available to RPC is contained at the 
f'.nd of this I\lem)randum. It is WOrthwhile to note here, ~er, that 
the !Mterials on which FJC staff OOnducted thP. post-study audit just 
describP.d were aVailable to RPC, and kno,.m by RPC to be available to 
t:ha!l. Every page of transcript used in the study, as well as the larger 
nll!llber of pages ool1ected but not conW:ned in the sanple, were on file 
at the FJC, and available for reading and stUdying just as rapidly as 
the task of copying the originals, and placing then in a location 
suitable for pililic ,,~:,o'CeSs, rould be accx:rrplished. These were the pages 
that fonned the basis of the audit just described. 

The- C " L Comne..Tlts on Sanp1ins: The other mnsultlng finn retained by 
the NSRA/USCRA to .criticize the study was the aCCOUnting finn of Conpers 
& LybraJX3. Coopers & Lybrand lirni t their <:x:mnents on i\ccuracy to a few 
generalizations in which they state that they \\1Ould have preferred that 
we use another nethod for establishing accuracy (t.'1e Delphi nethod, 
which in fact "''Quld have been virtually useless for our P\ll:pOses) and a 
ccrrplaint that not enough infoDTl"ltion Wcl.s available to their 
representative. C & L ettrme>.nt that 00lli!J:"f-...s are so heterogE'.neous that it 
is difficult to stratify a sanple so as to be absolutely sure that it is 
!:e;':>I'e-c;entative of all courts (a reasonable observation, but one that 
does not strike at the heart of the feasibility study that was 
mnCiucted), and they mnclude thP.ir section on accuracy analyses by 
stating that they do not take issue lrit...l! t.l)e way in which the study 
applied its nethodology. They argue, hCMever, that the relative oost 
figures provided in the study are Ul'lJ:eliable becau~ of sate problems in 
the sanple of murt sites. This prcblen is addressed directly in the 
next section of this report, which deals with each of the questions 
regarding the study's mst ~.nalyses that were raised by the court reporters' o:>nsultants. 
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Cost!>: An OVerview of the criticisms: 

'!'he details of each charge !Mde ~ the ronsultants (referred to 
hereafter as RPC and C " L, with appropriate page lJUrlbers following 
th€!se abbreviations) arP. not always clear and saret:iJres must be 
inferred. One way to organize the criticisms is into two groups: 
alleged misrepresentations or misestimations of costs, and alleged 
anissions of cost categories or appropriate analyses. Six criticisms 
may be found in the first category, and five in the second. In general, 
the RPC and C " L con..c;ultants pick at the edges of the Center's analyses 
without going to their rore. Though rrany of the allegations are 
misleading or groundless, there are two points of criticisn that are 
qennane: the Center's anission of estiJre.ted training costs fOL audio 
Opp.rators, and the the absenre of an accounting for the changing value 
of noney over the t:iJne of invesbrent in a g€'..neration of tape recording 
equipnent. \\"hat follews h€'..re is a treatment of each of the eleven 
allegations. 

Both RPC and C & L ref€'.r occasionally to earlier p..ililished stuclies 
of court reporting. The present dOCll!tent will refer to these 
publications using the foll~1ng abbreviatior$: 

GAO: 

FPC/GAD: 

FPC/J>lllSKA: 

-, 
Federal Court Reporting SVstem: Oltdated and Loosely 
Supervised. 
Washington: General Acccwlting Office, Jtme, 1982 

AM.lysis of the GAO F.inc'lings regarding Electronic 
Recording in the Federal Courts. 
Washington: Resource Planning Corporation, May, 1983 

Electronic Court Reporting in Alaska. 
Office of the Mninistrati ve Director, Alaska Cou..rt 
System, ,July, 1979 

A Financial Analysis of Electronic Reportinq in Alaska 
Prepared by the Resource Planning Corporation. 
Vierma, Virginia: National Shorthand Reporters 
Association, June, 1978 
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Alll~ed misrepresentations or underestimations. 

1. 'l"hf' cxmservatisYl, relevanoP., or l:E'.2Jronableness of the cost 
aSsu!!ptions: There are nurrerous sentences in RPC /20, 21, 28), and one 
staterent in C & L (3-2) clalndng that one or nore of the <tsSU!!ptions 
behind the Center's cost bases were not prudent, or WP.re irrelevant or 
unreasonable. These claim.o::: are not melted up with anything f:J?E!cific, 
hcMever, 50 it bec::c1lle.S difficult to respond to then in detail. Already· 
mentioned above, in the section carparing RPC a'1d C & L in respect to 
their treatrrent of the Cent,er's accuracy analyses, is C & L's o:mcern 
alx:!Ut the variability among courts in relation to reported average 
values. Precisely what error C & L believes the Center has made in this 
respect is not clear, though the Center w.Hl surely aclmit that there are 
large differences between courts in many inportant respects, and no 
sanple short of the whole p:>pulation is likely to have covered the 
extremes of every imaginable dinension of variability between courts. 
But this is not a matter of serious practical concern. 

Although these matters are treated nore fully below, it may be 
worthwhile to state here, in a relatively general way, the fact- that the 
Center's report did not underestimate audio systen reporting co::;ts nor 
overstate steno-based COUl:t reporting costs. Moreover, except for the 
anission of training costs (covered fully below), the report was 
pxobably quite conservative in its cost estimation, because it: 

• mrerstated the percentage of time nnst audio op?.rators \>IOuld 
need to spend on court reporting activities in a typical district 
courtrocrn 

• overstated the base salary that would be paid to nost audio 
operators responsible for court reporting duties 

• overstated audio systen reporting costs by including 
substantial equiprent, suppl:i.es, and personnel administrative costs 
associated only with the preparation of transcripts, as part of the 
court-bome reporting systen costs 

• understated stenograph court reporter costs by excluding 
substantial contract court reporter services (greater than $850,000 in 
Fiscal Year 1982) used to supplement existing full-tine court reporters, 
",hlle at the sane time including supplemental audio operator services 
(backup operators) in audio :recording system personriel costs 

2. Audio operator cost estlJr.ates, including frinoe benefit costs: RPC 
and C & L occupy nore space with criticisms of the Cente.r's treatmo..nt of 
audio operator costs than with any othp.r single topic. (RPC: 13, 25 
through 29; C & L: 3-4, 3-5J. It is totally approprin.te to scrutinize 
this part of the Cente::-'s report nnst carefully, for these personnel 
costs, imd in particular thE' differences between costs for audio 
operators and those for stenograph reporters, account for a large 
proportion of the diffE'.renCE".5 in overall cost of the two systerqs. F..ach 
of the detailed points rnised by the consultants is considered here. 
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Neither RPC nor C £. L dispute the Center's estimated base salary 
for audio q:Jerators of $18, 944. Both claim, hcMever, that the Center's 
est.lJroated alloc-.ation of 60.4% of audio operator ti.Jnr,? (hence cost) to 
strictly court reporting duties is a serirus underestinate of the titre 
that \OOOld actually be required to perfonn the ~rator's tasks. 
However; this claim overlooks or ignores the very cautious, conservative 
approach the Center follONed in projecting the audio operator's base 
salary and the proportion of titre expected to be devoted to court 
reporting duties. 

'lbe base salary used in the c;.nalysis was at the top end of the pay 
scale (JSP 7-4). This salary w::nlld nolltlally be obtained only after 
several years of work experience, and represents a base salary P.qual to 
the highest salary paid to a prilllary audio operator participating in the 
feasibility study. Indeed, this salary is probably greatfoI than the 
nean salary that would be paid operators under current iJTplerrentation 
plans. And in fact, in it!:; response to the GAO report on court 
reportiYlg, ROC stated that a base salary of $14, 000 was a realistic and 
reasonable remuneration for U.S. District Court audio op;!rators. 
[FPC/GAD 19 ) 

In.c;ight into the hours required for in-court recording effort may 
be gained Uu:ough statistics collected by the Mrninistrative Office of 
the U. S. CoLlrts (AO). According to the AD's report on Average Time in 
Attendance and Pages of Transcripts of United States Reporters for 1982 
a l."eporter in a typical district court will 5pf>..nd 728 hours per annum ' 
recording court proceedings. A typical official reporter will record 
proceedings on 165 court days a year (out of 250 plus 10 paid holidays). 
A.c:;smning a 50-\\leek ye.::x for the rep:lrter, the reporter is required to be 
in court fewer than 15 hours per week. (728/50); given all court days, 
the :reporter is required to be in court, on average, feNer than 3 hours 
per day (728/250); given just the average nUIrber of days on which the 
reporter's services are demanded, the reporter is required to be in 
court fewer than 4.5 hou:rs per day (728/165). Finally, AO statistics 
report that only about one-third of official reporters actually record 
as many as 785 hours of proceedings per annum. 

These figures repre!:;p.nt typical federal dist..rict courts, but the 
study sites had greatf'I than typical trial activity. For exanple, the 
court:.roans used for the study averaged 788 hours per annum activity, as 
opposed to the typical 728 hours per annum. What this means, of course. 
is that estimates of reportf'I or audio operator tine required to fulfill 
r<eeercling requirerrents, ba!:;ed on these study sites, are overestimates of 
the typical case. Hence cost figures for audio operators will be 
s:imilarly high. Yet these are the bases for the Center's cost estirtates 
of audio operator requ:ixerrents .. Taking all this together suggests, 
therefore, the follCMing conservc:l.tive conclusion: 

• the basic service of recording court proceedings (as 
distinguished fran transcript production), irrespective of thP. method 
used, is not a full-t.ine jab. The Center could legit:imately adjust its 
60.4% tine est..i.rn3te downward by a feN p:Jints, to nore accurately reflect 
current typical official reporter hours of recording work .. 
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C L L makes a considerable point out of the Center's alleged 
failure to accoont adequately for variability around the average of a 
nunher of inportant cost variables. One exanple is the variability of 
audio operator Mlaries. The substance of the C L L concern is shallON, 
ho.rever, for the follMng reasons: 

• During the study, audio operators working m:>re t.hnn 30 
rours throughout t;he study's duration were graded no higher than JSP 
8-1. The salary for that grade is roughly equivalent to the salaries 
for JSP 7-4 and 7-5 (for 1984, 8-1 is worCh $18,891; 7-4 is worth 
$18,851; and 7-5 is worth $19,422. This ITP.aTlS that the cost projections 
based on the study are, if anything, perhaps on the high side of what we 
should expect, because, as already noted, the salaries of the operators 
participating in the study may have been higher then would be the 
national aVPIage, given widespread iIrg;>lerrentation of audio recording. 

• In a ~tive , .. ein, the range of salary fran the middle 
of the JSP 5 grade to the middle of the JSP 7 grade is very close to the 
range of salary between miJrlnnJrn and maximllm rates for official 
reporters. Thus, for both fonns of recording, the variabilities in 
potential costs were adequately accounted for and conservatively 
projecte:l. 

C & L asserts that the Center ignored the na!l)JC1ooler requi.ranents 
associated witll peak periods associated with seasonal variation i\l1li 
d6l1ands for the various degrees of rapid transcript production (this is 
a variant on the CD!plaint that the Centp..r paid insufficient attention 
to variability around average values). This assertion is incorrect. 
The study extended for JIOre than five m:mths of court time (not the fcrur 
sronths frequently stated by FPC) including the peak court periods of 
nud-october to late March •. .Many of the study sites experienced long 
and/or ccmplicated civil and criminal jury trials, and there were many 
(X)urt days of considerably greater than average duration. Several 
~ had substantial demand for daily and hourly transcript 
production. Under stenograph conditions, these dEm3Jids often require 
the cycling of several official reporters throughout the court day, in 
order to sustain the Rttention required for that task. With audio 
recording, by contrast, the same operator can mrintain the system, 
:including the log notes, throughout a court day of any duration. 
Indeed, peak rnanpc:Mer demands for audio operator services \>'?re included 
in the 60.4 percent allocation of audio opf'.rator services. 

IU'C asserts, incorrectly, that audio operators during the study 
were shielded fran noncou:rtrocrn duties and even fran sane of the duties 
no:rmally associated. with the operator's job description. In fact the 
operators were required to hand.le all inquiries and camumic-.ations 
regarding transcript orders; to duplicate tapes and log notes; verify 
transcript orders; transfer audio tapes and related tnilterials to and 
fran trw..scription ccrnpanies; maintain files; nonitor traTlscript 
production schedules; file and delivPI cx:rrpleted transcripts ?.nd refile 
original records 0= proceedings; canplete and sul:mi.t administrative and 
managerrent reports for the Clerk of Court and the Center; carplete other 
duties as assigned by the Clerk of Court. Thus, the audio operator did 
perfoDll all of the duties contelplated for that role. H~ver, since 
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the st.enograph reporter remainP.d the official reporter during the 
experiment, it might be argued that the audiotape operator was shielded 
fran perfonning certain tasks, e.q. ca1pletir>g readbacks/playbacks to 
the bench, counsel, or jury. 'l'hp.se are not matters that illpact in a 
meaningful way on any of the Center's oost estiJmtes. 

C & L ccrrplains that the role of the audio cperator may heccme a 
specialist function, creating a strong bargaining position to demand 
higher salaries, and that the Center's fltudy dOP.s JV:>t address this 
issue. In fact, the Center asSUIMd fran the outset that the role of 
au:lio operator was a specialized one, rot one that \'las not intended to 
take full tine and that, noreover, is relatively easily le.arned in 
contrast to the JlI\lch nore demanding discipline of becaning a nechanica1 
shorthand reporter. There can be little if any legitimate doubt that 
the labor market for federal court audio operators is and will renain 
:relatively full. 

RPC charges that the audio operators enployed during the study were 
overqualified and l'x>nce unrepresentative of the quality of operator 
available for a natiom1ide :inplerrentation of audio recording. This 
issue has been raised and discussed above, on page 5. Suffice it to say 
here that the Center suggested minimal audio operator selection 
st.a.ndards, but the clerks of (X)llrt had, and properly exercised, full 
authority to hire and assign deputy clerks to audio operator positions 
confonning to local a:rort hiring and qualification standards for 
personnel in the JSP 5 to 7 grade range. fibre than two-thi.rds of the 
euplovees assigned audio operator duties had been CXJurt etployees befon! 
the 00urt was selected as a study site. In many of these district 
oourts, approximately 50 pE'.roent of the deputy clerks in the JSP 5 to 7 
grade range have at least sate oollege education, and 25 percent have a 
oollege degree. In several of the larger netropolitan courts 
participating in the study, nnre than 75 percent of deputy clerks in 
this grade range have a college degree, and a significant fraction have 
a graduate degree. Thus, the RPC charges on this matter are without 
rrerit. 

'l'he Center's report did not claim, as the R~ report would have one 
believe, that a reduction in court reporting roan-hours WJuld follo~ fran 
a switch to an audio-based reporting system. Neither RPC nor 
C &. L accurately portrays ~ true relationship between court reporter 
base pay an.d ~rk responsibilities. At present, the official court 
reporter re~ives full base pay for taking the official T.ecord of court 
proceedings (requiring an average of 15. hours/~ek) , . typing or arranging 
for the typing of court-ordered tI'clnscnpt, and tending to a few 
administrative duties. Official rep::>rters receive additional 
:remuneration for preparing transcripts ; audio opELrators, on the other 
hand, neither prepare transcript nor receive additional re.rmm~tion for 
their duties aMay fran audio recording. 
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In response to criticir:;rns that audio recording has not produced 
savings in other court oontexts, it is sufficiE'Jlt to note that the GAD 
report lists substantial cost savings, rnnging fran 43 percent to 55 
percent, in four state court systems that UP. using audio-based instead 
of st.eno-based court reporting systP.Jl'S [eM>: 321. 'lhat report also 
estimat:Pd, in advance of the undertaking of the Center's study, that a 
switch to audio-based court :reporting ~uld result in a 55 percent 
reduction in annual oourt reporting operating expen:li tures if 
inplezrented in the fedt".ral district courts [~O: 311. 

As a final it:en· under thi5 heading, C & L asserts that the Center 
made a false assurrption in respect to the pera-ntages of salary that 00 

to fringe benefits. This assertion is incorrect. Fringe benefits -
provided to oourt enployees including court reporters and deputy clerks 
are approximately a fixed percentage of the base salary associated with 
those jobs. The Center's report fully describes the benefits available 
to reporters and deputy clerks, including the ~eater sick leave 
allCMances for the official reporters. Since official reporter salaries 
are alm:>st brice as large as audio operators' projected base salaries, 
the goverment' s costs going to thf! reporters' fringe benefits are also 
Jlll]ch higher than they would be for the audio operators. 

3. Allocations and costs of space: C & L[3-61 and RR2[29,301 maintain 
that the Center's study incorrectly presents the cost savings 
attributable to reduced space require!lYi!Ilts for audio operators relative 
to the requi.rarents of current official oourt reporters. The arrount of 
space within the oourtroan to be devoted to the recording flmction is 
not at issue; the issue is rather the am:mnts of space required as 
office ac::camOOa.tion elsewhere in the OO\.lrt:h:rose. 

In accordance with Judicial Conference policy, the stenograph 
reporters are provided at least 250 square feet of space to conduct 
their official business away fran the oourtro:::tn (Court :Reporter's Manual. 
Guide to Judiciary Policies and Procedures, VolUIte VI, Chapter VI: Space 
and Facilities); the national average is in fact nore than 300 squc.re 
feet. On the other hand, an audio opE'.rator is a deputy clerk hired and 
assigned by the Clerk of Court. During the Center's study, the audio 
operators were assigned space and furnishings c:at;l8rable to ~ t.he 
space and furnishings supplied to other deputy clerks. Accessory 
equiprent and supplies required for the audio operator's 
respo:1Sibilities were easily stored in staOOard cabinets and filp.s 
already available in the oourthouse. Unlike fltenograph reporters, the 
audio operators do not need to be assigned additional space in "hlch to 
house transcript preparation facilities (Of course, in the event of 
hourly transcript demands, ~ce for transcript typists should be 
provided in or Jlf'.ar the courthou.<;P.; irrespective of the Jrethod of 
recording the proceedings). There are sound administrative and 
managP.rial reasons to place the audio qlerators in space adjaCf>.nt to, or 
part of, the regular deputy clerk space, rather than setting them apart 
as is currenUy done with the stenograph reporters. 'l'herefore, the 
savings cla:i.na:i in the Center's report to be derived fran space 
reallocations to audio reporters are feasible and reasonable I even 
conservative. 
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4. Capital c;guitJ!lf!nt and equipt!'mt n\.'lmtenance costs: Neither FPC nor 
C & L criticl.Zes the Center report's capital equiprP.nt cost estimates. 
They do criticize the allission of an analysis enploying discounting 
procedures to account for probable changes in the valup. of noney over 
the course of the next five years or so. 'l'hat topic is considered belCM 
in the section on alleged missions in the report. 

In yegard to hardware rnaintp.nance cost est..lJMtes, C & L[3-B] 
asserts that the Center's figure is too lCM (12% of prrchase cost peT. 
annum). C & L cites the Alaska experience, in which maintenance costs 
approximated 17% of purchase t.'Ost per annum, as being a better CJUide to 
an accl1rare estiItate. The use of the Alaska figure is unrealistic, 
hCMever, for the follCMing :reasons: 

• AlasY..a has the highest cost of living, and the lowest degree of 
industrialization, anong the 50 states; all goods and services, but 
especially technical ones, are nore expensive there than just about. 
anywhere else . 

• l-1.any state court locations in Alaska are geographically isolated, 
thereby increasing the costs associated with t..-ransporting either 
equiprent or personnel associa~ with maintenance 

• Alaska' s audio recording equipnent was :relatively old at the time 
the Alaska study was conducted: it had been in continuous use since 1973 

• The scarcity of CCf!f!ErCial audio equiprent repair p::JTqX'.nies in 
Alaska has caused the court to ellploy repaj~ technicians; this is a 
relatively expensive trethod by which to maintain audio tape reoo:;:ders 

'.Iherefore, the Center's estimc>te, which includes a built-in 
escalatcr for labor costs associated with equi~.nt maintenance, is not 
legit:im3.tely criticizable by virtue of its :relationship to the Alaska 
figure •. 

5. Audio system installation expenditures: P.PC(3l] and C & 1,[3-8, 3-9] 
argue that the Center's estimate of $3000 for the average instnllation 
cost of an audio recording system is too lCM. RPC presents a figure of 
$5000 ?.5 an alternative, baSt:!d on their l:P..ac1ing of the GAO :report. C & 
L correctly avoids this nove, but states that it has no confidence in 
the way in 'Which the Center arrived at its $3000 estimate; as before, 
their concern stems fran their assmption of extraordinarily wide 
variability betweE".n courts on virtually every di.nension. 

The RPC adherence to a figure of $5000 is incorrect because it 
assumes a requirenent for carpeting - this was the basis of the GAO 
estimate. lb carpet needed to be installed in any of the twelve 
experinental sites. Nine of the sites were already carpeted, and the 
aooustics in the other three did not require carpeting in order to reach 
a quality that allowed clear audio records to be made. C & L offers no 
concrete procedure to improve on the Center's E'.stimate. Finally, the 
$3000 figure that the CE'.nter suggested is, in fact, 3 times greater than 
the average spent in any of the 12 test sites (P.eport, page 67, note h) • 
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This factor givp.s the Cente.r's esti.m3te a sufficif>.nt dP.gree of 
conservatism. Tt\f>. consultants' cam-ents on installation expenditures 
ere therefore 'Without foundation. 

6. 1\Udiot.ape suPElv EfP7nditurf>.s: While RPC accepts the Centf>..r's 
estimates for the proJected costs of audiotape, C & L T?ises the need 
for a greater disaggregation of estimation (again to account for large 
individual differences between courts) aTJC1 a nore careful explanation of 
the asSlllTptions the Center used in caning to its conclusions. 

The Cent£>..r purchased a :relatively mall number of cassettes, with 
special labels for experitrental purposes. Though the quantity p.rrcha..sed 
aliCMed the Center to aCXjUire the casSP.ttes at less than retail prices, 
there is good reason to believe, based on consultation with GSA and 
examination of vendor price schedules, that further reductions in price 
'WOuld be available under conditions of a national jmplemo..ntation of 
audiotape recording. The unit price used for projections in the report 
($1. 75/cassette) is sure to be a conservative estimate. 

Alleged Onissions of Important COst cateaories. 

1 Onission of training costs: RPC[26,27) and C & Lf3-2] criticize the 
~ter' s report for neglecti:ng to include the costs of training in its 
cost projections. This cri ticisrn. is well-f~ed and points to an 
oversight in the report, but not m the avcu.lable data. 

As a matter of fact, during the study the manufacturer of the 
cassette P-qUipnent provided up to two days of equipnent training, on 
site at no additional cost to the government. The Center supportP.d 
th....~ additional days of training by persons who perfonn this service 
professionally. 

The Center's best estimate is that, for each audio system to be 
installed court personnel will receive up to fivE' days of training by a 
person or' persons enploy:o- by or under contra~ tt: the C~mter. 'l'raining 
costs per installation "'1.11 average, on a continumg bas~s, 
approximately $1000 once every three years. These costs are JlI3de up of 
trainer services, estimated at $125/day x 5 days, and travel costs of 
$375. Table 21 of the report rtCfoI,. shcMs an average armual cost per audio 
system of $18 ,604 (RePO~, p. 66). Arn;~ ~ costs .would add 
approximately $333 to this nurrber, brmgmg ~t to approXllllately.Sl9,OOO, 
",hlch is an increase of slightly Jrore than 2 percent. In rel~hc;>n to 
the annual cost of either an audio or a stenograph. system, ~s ll1crease 
is de mi.n.imus. Nevertheless, it should have been mcluded 111 the report 
as published, and the court :reporters' consultants W<'!re correct to p:>int 
to its absence. 

2 Onission of Supervisory and ~.e.naqf!I(l?.nt COsts: RPC(26,27,28] and C & 

L[3-2) COl'plain that the Center anitt~ a con~ideratirn: of additional 
supervisory and managerrerit costs ass~:ated Wl.th adophon I?f. an 
audiotape reporting system. Both c;:nhcs suggest that addlhonal 



-~-
~-------~ .. 

92 

supervisory pp..rsonnel will have to bP. etployed, because, arrong other 
reasons, .,udio q>erators will require nore supervis;.on than sttmOgraph 
reporters. 

In fact, the Cent.PI had not disregarded supP.rvisory lind mmageria1 
costs. The oonsultants OIlP..rlooked the discussions in the report (page 
60, and. in particular footnote 89 on tJlat page) n::mceming th!'! 
supervision regttired for audio recording systens. t-.1hen the clf'..rt.s and 
other supervisory personnel involved in the study were queried about the 
matter, alJrost all replied that there w;:>uld be no change, or at rrost a 
minimal increase" in total managerial time required, given the advent of 
an audio recording system. The clerks belif!Ve t.~t. specific supervisory 
activities and rE\sponsihilities w;:>uld change :fran those required to 
supervise stenograph reporters; but no additional supervisory personnel 
would be required.. M::>st of the administrative and logistical details 
associated with the audio recording systm were assigned during the 
study - and 'WOUld be assigned in the event of pennanent adoption of 
audio rerording in a CXJUrl - to the aOOio operators themselves. 

The Center's report lffikes clear that supervision of audio operators 
is in general not very burdenscm:, certainly no greater than the burden 
of maintaining a district-wide oourt reporter rrenagerent plan as is JlCM 
required. The Center'.s report did not deal with these costs directly 
for either form of reporting system, on the reasonable aSSUlTption that 
there w:>uld be no significant costs developed over and above those 
ah:eady incurred in managing the stenograph court reporters. It is 
worth noting that JM!lag~t problems have forced a nurrber of the larger 
district courts to assign additional supervisory personnel to the 
stenographic oourt reporter system. 

There.fore, the suggestion made by RPC, that additional managerial 
tilre and personnel will be required in the advent of court-wide adoption 
of audio reporting, lacks nerit. . 

3. Onission of o::rtparative assessrrent of transcript costs: Both RPC 
and C & L fault the Center's report for anitting a surveyor analysis of 
audiotape ~ stenotape transcription costs [rue: 20; C & L: 3-1, 
3-1, 3-12]. C & L made specific reference to the possil>ility that 
stenotype transcripts produced in a CCIlpUt:PI-aided system (CAT) might 
prove to be less expensive than other fo:ons of transcription, 
irrespective of the m=dium of recording. 

The Center's decision not to include detailed consideration of 
transcript rosts was intentional - but the report if; probably 
,insufficip.ntly clp.ar' or precise in explaining the rationale behind this 
correct decision. 'lb begin ,-nth, as the report states, tra'1script page 
"rates are set and regulated by the Judicial Conference. Since precise 
production rosts and profit margins of transcription services, whether 
f,or audio or stene records, are held as proprietary inforJMtion by the 
S(~c:e providers, the Ce.'1ter chose not to make fornal inquiries during 
the rourse of the study. 

Audio transcription CClTpanies did inform the Center that existing 
Judicial Conference transcript fee rates are very equitable and ensure a 
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profitable return on investIrent. Also, federal court transcript rates 
are higher than the prevailing official transcript rates in nost state 
courts and federal administrative agencies. 

In its report, the GAO states that prevailir.g rates for transcripts 
fran audio records are equal to or less than prevailing rates for 
transcripts fran steno records. M::>reover, 'When audio transcript rates 
have been sub;ect to canpetitive bidding, the resulting fees have been 
less than thoSe allCMoo by the Judicial Conference (e.g. U.S. Tax Court, 
U.S. SUprene Court, nl.lIt'erOlls administrative agencies). 

The Center agrees with C & L's observation that the outcane of 
accepting audiotape recording system." into the district courts may have 
a material impact on the price structure of available transcription 
services. The existing evidence and prevailing trends suggest that 
additional transcript cost savings will follCM fran a filling-in of the 
JWXket offering services to the federal courts. In courts with 
substantial demand for high volurres of p..xpedited or daily ropy, 
transcript savings to litigants (carpared to costs for stena-based 
transeript under these tighter deadlines) might exceed the govexn:trent' s 
sav.ings in taking an audio, instead of a steno, record. 

There have been several published reports containing analyses of 
the efficacy of c:rnputer-aided transcription (CAT). These include the 
Federal Judicial CenteI' s ~ter-Aided Transcrigl;-ion: A SUrvey of 
Federal Court Reporter Perceptions (1981); the National Center for State 
Courts' Users' Guidebook to Catplter-Aided Transcription (1977) and 
carouter-aided Transcription in the Courts (1981); and the National 
Short:ha.OO JlelXlrters Association is Reducing Transcript Delay: A Guide to 
Reporter· Productivity (1983). All Clf these studies reJXlrted that CAT 
can reduce sane of the labor-intensive activities in\'Olved in preparing 
steno-based transcripts. None of the reports suggests, however, that 
CAT has :reduced or will reduce court transcript fees to litigants; and 
sorre of the reports fouri! that CAT costs are hlc:;'her than other . 
conventional transcription rosts. The NSRA report nentioned that the 
particular CAT approach Il'Cst frequently 'Used nCM does not necessarily 
reduce the transcription production tiIre or ~.r effort, ccmpared to 
several other stenograph transcription nethods, i.e. note readers and 
dictation. 

Finally, therefore, there are no serious proolems ,,'.1. th the Center 
report's treatment of transcription costs. The issues that Ilnlst be 
faced in :regurd to transcript page charges are appropriately thP­
province of the process of inplenentation of an audio-based system on a 
operational basis. 

4. Onission of transcript costs to the goveITm?.nt: C & L{3-2, 
3-11] claims that the Center undp.IestiJn1ltf!Ci the costs of an audio 
reporting system by neglecting to include the tra'1Script production 
costs that the rourt 'oiOUld bear; in the present steno-based system, the 
court (judges and m:.gistrates) may order transcript fran official 
reporters at no additional cost to the gcwenment. 
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Alnost any.way !hese rosts are r.alcu1ated, the additional' ct to 
the Cf'Vernment 1.5. gw.te . a small pp.roentage of thP. savings to be lJlila 
real~zed. The maJor pomt, l~ver, is that an audio-based system 
pel1tll.~ the gove:ment , and parties, to li!';ten to the rerotd befo~e 
otdenng tran~cnpt! and ~en save JlPney by tailoring their transcript 
request.c; to f~t thelI detal.led nefi!s. For ex.anple several jud and 
attorneys who served as panelists and evaluators during the f'~s iment 
cx:mrented that. the availabili ty.~f audiotapes as an official re~rd 
could substantially :reduce the nurrb>.r R!ld lo--",,'h of transcr'~pt d red 
h. the t . ther· ~'~~'.", s or e 
... .¥ govermen or 0 parties. Most partl.es cannot rev! 
COlprehend the official stenographic notes of rourt relXlrter :w ~r 
mus~, tJ:e:efore, o~er a transcript at prevailing :rates.~' E!y 
aval.labl.ll.ty of audio tape pennits parties or the ~.~ to . 
record f' t Parti the ' ............... , renew the 

.lIS • es, or rourt, may also choose to have the 
tran..~rl.pt prepared U.f typists already employed by them, the 
reduClll9 the rosts of transcript production even fu..>"ther. reby 

5. Onission of capital budgeting forecast: RPC and C & L e 
that the Center soould have included a study of the effects oi' ~ . 
values of JlPney over the period of invest:rrent In' audi . . - c glng 

o eqw.prent. 

Th~ Procedur~ suggested by the critics are particularl 
app~r.lll~ for ~Jor capital expe . .llditures. Though the inve~tJrent in 
audio eqw.~t ~s su:eJ.y ~t trivial, the proportion of total st:P.m 
expenses gomg to caPl.ta1 mvestJrent is relatively small - the;;f 
~ effect. of elaborate discounting procedures on total tinated ore, 
~s also <;!Ul. te small. 'l'l;us, when the procedures ~ed by C ~~s 
are applied, the change m the Center's original estiJnat . nl 
percent, i.e. th7 original estimate of a 55 percent sa;;s :s ~Yced2 
a 53 percent savmg. g :LS U to 

and C ~~. crnpletes the surrmary of the specific cx:nplaints made by RPC 
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Mr. KASTENMEIER. Thank you. 
Does Dr. Wheeler have any additional comments? 
Mr. WHEELER. I have nothing to add at this point, Mr. Chairman. 
Mr. KASTENMEIER. Well, maybe this morning I am learning more 

about transcription and reporters than I would want to know. I 
was reluctant to get into this subject, and the interest of this 14-
member subcommittee is evidenced by the fact that there is only 
one member before you. I don't say that in criticism of you or 
anyone else, but obviously there are important matters going on. 

Do I understand that the contest is really in terms of a technical 
assessment between three systems-conventional reporting, elec­
tronic transcription, and reporting with CAT, computer-aided tran­
scription? Are those the three common forms of reporting judicial 
proceedings that are currently being utilized in this country? 

Mr. BERMANT. There are fundamentally at issue two means of 
taking the record, creating the record. That would be by stenotype 
or by tape recording. There is, then, the subsidiary issue. Given 
that the record has been taken by stenotype, what advantages 
accrue when that stenotype record is placed into the computer for 
the production of the transcript. 

It is our view that that issue is largely irrelevant to what is 
before us, because the concern is not whether or not CAT speeds up 
the court reporter's work. It is almost clearly the case that it does. 
That's not at issue. 

Mr. KASTENMEIER. That is not the issue. 
Mr. BERMANT. No, sir; what is at issue is whether or not timely, 

accurate, and cost-effective transcripts can be produced otherwise­
in fact, can be produced in such a way that they are at a remark­
ably smaller cost to the Government and to the parties, equally 
rapidly, whether on an ordinary, expedited, daily or hourly basis, 
with accuracy that equals or exceeds that produced by any other 
method. 

The conclusion of the study is that under appropriate conditions 
of management, with proper care for administration, the use of 
audiotape as a means of producing the record-which parentheti­
cally at this point means that the means of transcript production 
would not be computer-aided because the technology to move from 
voice to computer output is not there, and we certainly wouldn't 
argue that that's a significant need at this point-that the use of 
ordinary transcription with a tape-recorded record is more than 
sufficient. The study shows that, under certain circumstances, it is 
superior as a means of producing an accurate transcript. 

Mr. KASTENMEIER. Is there any written transcribing taking 
place? You mentioned stenotyping as contrasted to tape recording, 
and then stenotyping with computer-aided transcription. Is there 
any handwritten--

Mr. BERM ANT. Yes; Gregg or Pitman shorthand. I am sure the 
members of the association would have the details on that. It is my 
impression that in the Federal courts-we heard rumors from time 
to time that there might be someone who was still using hand re­
cording, but we found none. Certainly, to the best of my knowledge, 
none was represented in our study. 

Mr. KASTENMEIER. I was just trying to get the parameters of the 
types of devices and the various methods used. 
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Mr. BERMANT. It is my impression that that is a fast-disappear­
ing art, if not already totally disappeared. 

Mr. KASTENMEIER. To get some view of the future, looking for­
ward, you say it is unlikely that tape recordings can be computer­
aided in terms of transcription. 

Mr. BERMANT. No, sir; I would think it is more than likely that 
it's a certainty. But it is not essential for today's purpose or for any 
need to project the costs or the benefits of this system to include it 
in any calculations whatsoever. It is a technology that is over the 
time horizon, but these time horizons shrink so fast that it would 
be impossible to know when it would come. 

Mr. KASTENMEIER. Let me ask you this. Even though it is not at 
issue, does the fact of the speed of transcription with the a!d of 
computers, respond to any need that the courts have? Is expedi­
tious transcription a necessity of the courts? 

Mr. BERMANT. Surely, it is. I needed to think for a moment be­
cause of your use of the word "expeditious", because it becomes a 
technical term. One form of transcript demand is the so-called ex­
pedited transcript. That is within 7 days of the proceeding. So 
when you said "expeditious", I assumed you were speaking generi­
cally. 

Certainly, generically, expeditious transcript production is of 
paramount importance. As you know, the Federal Rules of Appel­
late Procedure set transcript demand deadlines, and there are also 
costs associated with each of those. 

Mr. KASTENMEIER. But your position is that speed of receipt of 
transcripts wasn't the criteria which you were called on to apply 
with respect to the examination of stenotyping versus tape record­
ing. 

Mr. BERMANT. No, sir; not precisely. The study showed that tran­
script production from audiotape records was just as fast as tran­
script production based on a stenotype record, given all the meth­
ods of transcript production that were used. In these real 12 court­
rooms, facing real demands, the audio-based transcript came back 
at least as fast as the steno-based transcript. There was no advan­
tage to starting with the steno-based transcript. 

Now, it would be unrealistic to say that in all circumstances a 
~erfect1y automated, totally accurate cCimputer-assisted transcrip­
tion would not speed up manual typing. Clearly, it would. In Mr. 
Dagdigian's statement, for example, there is reference to the situa­
tion in the Southern District of New York where there apparently 
is a lot of effective cf)mputer-aided transcription. Where that 
occurs, and where the court continues to use that, there is nothing 
in our position that would argue against its continuation. 

Mr. WHEELER. May I just supplement that, Mr. Chairman? In our 
study, we analyzed transcript production on a daily basis, an 
hourly basis, as well as expedited and ordinary. The audio tran­
script came back within the guidelines, within the prescribed regu­
lations, in almost every circumstance. So we subjected the method 
to all those various different kinds of deadlines and it performed 
successfully in each case. 

Mr. KASTENMEIER. In a recently published article, Judge Daniel 
Huyett suggested that reporters who use computer-aided transcrip-

, 
f; 

! 
t: 
i 
li 
n 
r 
Ii 

r 

I 
t v 

t 
I 
! 
! 
I 
1 " 
1 

1 
I fe, 

I 

I 
I 

I 
1 ' 

I 
I 
j 

! 
I 
j 

I 
I . 

t 
! 
I 
I 

I, 
j 
I' 

!j 
j" 

Ii 

fl /, 

fi , 

97 

tion should be preferred, as well as reporters who use note readers. 
What are your thoughts on that statement? 

Mr. BERMANT. Yes, sir. I am aware of that paper by Judge 
Huyett and I know the table. There is a report by the National 
Shorthand Reporters Association that describes the relative effec­
tiveness of notereaders and CAT. I believe it would probabJy be the 
case that it would depend on the notereader and on the skill of the 
CAT operator, in terms of a comparison of those two. Averages 
might fluctuate as a function of the skills of the various operators. 

Mr. WHEELER. Judge Huyett was not speaking to notereaders or 
CAT as simply an either/or preference. Judge Huyett was one of 
the judges in the test site in the third circuit, and he has asked to 
have the audio equipment installed for its use on an official basis, 
so he was not stating those two as the only alternatives. 

Mr. KASTENMEIER. I will now yield to the gentleman from Illi­
nois, Mr. Hyde, who has just arrived. 

Mr. HYDE. Thank you, Mr. ChaIrman. 
As I understand it, the direction in which we are asked to move 

is, through attrition, to gradually have the shorthand reporters, 
stenotypists, the individual court reporter, slowly fade away as a 
result of the electronic age; is that correct? . 

Mr. BERMANT. If the technology meets the test of time, inevita­
bly, through attrition, there would be a reduction in the Federal 
court reporter force, yes, sir. 

Mr. HYDE. I have a problem of understanding how the electronic 
recording will distinguish between several people talking at once 
and nobody really taking charge. There are two groups of people in 
society who are the most authoritative; one is the photographer 
and the other is the court reporter, who shuts up people and gets 
them to talk louder and generally has much more control over the 
proceedings than the judge or the foreman of the jury. 

As someone who has tried cases, and not nearly as successfully 
as I would like, and, hence, has had to rely on many a court report­
er, I think the ideal situation is the shorthand reporter, the stenc­
typist, backed up by the recording device to check on inaccuracies 
and all that. But multiple shouting and talking, the need for 
backup systems and who is going to back up whom, it would seem 
to me the electronic recorder could back up the shorthand reporter 
much more effectively than the other way around. That is probably 
just because I'm old fashioned and I'm not ('Atari" enough. But I 
do think the shorthand reporter has a utility in controlling multi­
ple talking, shouting, in identifying who is who, much easier than 
the machine can, and generally providing a sounder record with 
tJ:1e backup from the electronic machine. That's just a personal 
VIew. 

Do you have any comment on what I have said? 
Mr. BERMANT. The equipment used in the study and the equip­

ment that is to be used in any implementation is four-channel 
equipment that allows very strict separation of channels. It is not a 
single recorder. 

Mr. HYDE. What about filming the proceedings? I know we aren't 
to use television cameras and newspaper pictures in a trial. But if 
we are going to record the voices, and we were going to have a 
problem-not insuperable, but a problem-in, identifying, why 
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don't we go all the way? Why don't we take a perfect film of the 
trial and then whoever is shouting can be identified visually as 
well as orally? 
. Mr. BERMANT. I would love to-I mean, this is a topic of great 
Interest. I think the short answer, and it must be brief, is that to 
the extent we are moving to a transcript, to the extent that the 
audio technology is sufficient, as it has been proven to be, given ap­
propriate training of the audio operator, there has been perhaps 
not a thorough enough reflection on the importance of the audio 
operator in this system as proposed. 

It is not an unattended system. Newspapers throughout the 
country, as this study was going on, had headlines of "Man Versus 
Machine." That is simply not correct. It is not man versus ma­
chine. It is not anything versus anything, to begin with. There is 
no contention here--

Mr. HYDE. In other words, the operator of the machine could per­
form the same function as the shorthand reporter in identify­
mg--

Mr. BERMANT. Precisely. That has always been the case. Of 
course, as you know very well, the control of the courtroom is in 
the hands of the judge. If the judge delegates to the audio operator 
the responsibility for standing up and being heard when chaos ap­
pears to reign, there will be no problem, any more than there is 
now. There is a human being in charge of the recording, any news­
paper headlines otherwise notwithstanding. It is not a man versus 
machine issue. It is not a dehumanization of a courtroom process. 
That's a misconception of what we are talking about here. 

Mr. WHEELER. Congressman Hyde, there are tape recorders also 
used in State systems and in magistrates courts. It is not always 
the case, for example, in the State systems that the tape recorders 
are accompanied by an audio operator who is there to note who is 
speaking, and I think that may give rise to some of the miepercep­
bon that the tape recorder is incapable of catching overlap, for ex­
ample. When an audio operator is there, I think the study shows 
rather clearly that it is quite capable of picking up those rather 
subtle distinctions to which you refer. 

Mr. HYDE. Are these machines mobile so that as the judge calls 
couns~l ~.p to admo~ish them or whatever, the sound can come up 
there If It s appropl'late, but away from the jury? 
. Mr. BER~ANT. There is a microphone at every important loca­

bon. There IS a mICrophone on the bench, for example, and side-bar 
conferences can be coped with quite easily under these circum­
stances. 

One has to pay attention. Every technology requires a new kind 
of paying attention, and this is no exception. 

Mr. HYDE. I can just see the operator, as happens at football or 
basketball games, when the coaches are huddled there talking to 
the team, and this fuzzy arm is stuck in there to catch what 
they're saying. 

Well, I certainly have an open mind on this. I don't want to con­
tinue with an anachronistic way of doing things because it has 
always been done that way. But I am pleased that attrition is the 
method of phasing this new system in totally, if, indeed, it does 
happen. 
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I thank the Chairman. I have no further questions.. . 
Mr. KASTENMEIER. I might observe that though thIS mornIng we 

don't have a great deal of shoutin~ and so .forth, that 'Ye have .a 
reporter using tape recording. ?e. IS not usmg ste,notYPIJ?-g. ~e IS 
making occasional notes, but thIS IS an oral recordmg whIch IS ap-
parently suitable. . 

This was not arranged as far as I'm co~cerned. W.e her~ In the 
Congress accept whatever reporter is ayallable and IS assIgned to 
the committee. But I parenthetically pOInt that out for !he record. 

Mr. HYDE. Mr. Chairman, if you would y:ield, wh~t If he were 
taking shorthand notes and havin~-I n~tICe ,he. SItS there and 
enjoys the proceedings, or it looks lIke he IS enJoymg the proceed­
ings. But what if he were taking s~lOr~hand ,as well and the m~­
chine was on? I suppose if the machme IS good enough we wouldn t 
need the shorthand. . 

Mr. KASTENMEIER. I guess it is a matter of technology, hIS oyvn 
expertise, and a knowledge of what the machine is capable of domg 
for later transcription. If he took s.hor~hand notes at the same 
thlle, it would probably just be a duplIcatIOn of effort.. . 

There is one thing I would like to pursue furth:er yvrth ~he ~It­
nesses. Actually, my district was one of those dlStl'lctS-, If we r~ 
looking at new technology-which was. us~d for the center s experI­
ment. My district contains the U.S. DIStl'lct Court for the Western 
District of Wisconsin in Madison. In a letter to. J~dge Walter 
McGovern, Judge Barbara Crabb of the western dIStl'lct observed 
that-this was electronic versus stenotype. She had a num~er ~f 
questions, but she did state that the experiment was extraordlnal'l­
ly well conceived and executed. 

She said, 
I was not able to participate in the comparison of transcripts so I am ~ot qualified 

to comment on the quality of the transcripts provided .by the e~ectrolllc recordm~ 
However, during court proceedings themselves, electrolllc recordmg seemed to wor 
ss\tisfactorily 

And so forth. 
She did present a number of questions. 
What is the nationwide availability of high-quality transcr,iption ~ervices such as 

those used in the experiment? Are those services that do eXIst eqmpped to expand 
their services and maintain the same level of performance? 

She asks a series of questions., which I think we might share with 
you not for reply this morning because there are a number of 
ther'n but perhaps for a written reponse at a later date. 

We: also though have a let/~er from William E. Foley dated 
March 5, i984, a c~py of which along with its addenda. you have 
read I wonder what your readion to that letter and ItS attach­
ments is. Are there any errors or omissions? Do you agree--

Mr. BERMANT. I'm sorry, Mr. Chairman, I have lost the refer­
ence. Whose letter is it? 

Mr. KASTENMEIER. This is William Foley's let~er. . . 
:Mr. BERMANT. Oh, Mr. Foley's letter regardIng lmplementatIOn. 

I'm sorry. d 'd 
I know that there has been, since the date ?f the stu y, a conSl -

erable amount of work, including the formatIOn of an ad hoc com­
mittee of the Judicial Conference to oversee the development of 
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guidelines. Those guidelines have been formulated and they are 
part of Mr. Foley's submission to you. These are very thoughtful 
guidelines aimed at minimizing the possibility of mishap in the in­
troduction of this system. I think we are all aware that this is un­
derway and I am in substantial agreement with the guidelines as 
proposed. 

The Administrative Office surely has a lot of work ahead of it 
should this be adopted. Any technology requires very careful imple­
mentation. Nothing is easy. Everything must be done with a great 
deal of care and thoughtfulness. 

Mr. WHEELER. May I add to that" Mr. Chairman? 
Mr. KASTENMEIER. Yes. 
Mr. WHEELER. The Center's report was very careful to state that 

audio recording could be successful, could produce an accurate and 
timely and less costly record, provided there was adequate manage­
ment and supervision. That was not a caveat that was inserted cas­
ually. That was a very important caveat. It goes to your question, 
for example, about transcription services. 

Now, I note the Administrative Office, in Mr. Foley's report, 
says, "We believe that sound management is the key to success in 
this new court activity and prudence dictates that each phase be 
carefully implemented." That is, I think, a well taken recognition 
of the fact that there may be some districts in which adequate 
transcription services are not available and it would be irresponsi­
ble in a situation like that to provide a judge with the opportunity 
to use electronic sound recording. So the implementation phase the 
Administrative Office is overseeing with sensitivity to the availabil­
ity of transcription services and the suitability of the courtroom for 
audio recording. It picks right up on the Center's report. Indeed, it 
gives well-taken emphasis to that stress that we had on the impor­
tance of careful analysis of the particular situation before the tech­
nology can be implemented. 

Mr. KASTENMEIER. Two very quick questions. One, I think there 
is a ~ill which calls for deferring the effective implementation date 
of thIS part of the Federal Courts Improvement Act until January 
1, 1986. 

Do you oppose that bill or support that bill? Do you have a posi­
tion on that? 

Mr. BERMANT. We would find no need for that bill. We find no 
need for any delay. All the required work has been done, all the 
steps are in place. 

Mr. KASTENMEIER. Are there any other studies or reports that 
could be sought or commissioned which would be useful in this con­
nection that aren't available currently? 

Mr. BERMANT. Experience will be the best teacher from this 
point on, Mr. Chairman. 

Mr. KASTENMEIER. Does the gentleman from Kansas have any 
questions? 

Mr. GLICKMAN. I do. I am not sure that. they have been asked, 
but I probably could ask one. 

One of the things that concerns me a little bit about moving 
ahead real quickly on taping is that we not underestimate the full 
cost and time involved with taping and transcribing, how quickly 
that could be done, whether anybody has actually put numbers 
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down to determine what are the total, both direct and indirect, 
costs of this kind of thing. . 

I wonder if you might respond to those questlOns. ., 
Mr. BERMANT. I think that what Russell Wheeler saId J.ust a 

mom.ent ago probably pertains to ~his .. ~here are cer~ainly g~mg to 
be regional differences in the avallablhty ~f transcript. serylCes at 
the present time. Any clerk of ~ ?ourt,. any Judge, any dIstriCt exec­
utive will as a matter of administratlVe prudence look very care­
fully 'at the local situation before moving ahead. That i~ appropr~­
ate and the Administrative Office is prepared to move In that dI-
rection. 

On the other hand we do know from the study, and we do know 
from our survey of ~vailable transcriptio? companies,. th~t we by 
no means tapped the entirety of the avml.able tranSCrIptlOn lab?r 
pool for the course of the study. We were gIven many documents In 
confidence because they went to, for example, the market shar~ of 
some of these transcription companies who are already prod~cIng, 
if memory serves, in some cases millions of pages of tran~crIpts a 
year from administrative hearings and State court pro~eed~r;tgs. 

There is a considerable market there and labor avaIlabIlIty, and 
I think it will inevitably fill in as the opportunity arises. . 

Mr. GLICKMAN. Let me go back to another part of that quest~on, 
though, my concern about the costs of preparing typed tr~nscrIpts 
and trying to see cost data. I want to see what the relative com-
parisons are. . 

Mr. BERMANT. Please help me if I'm not being responSIve. The 
cost per page, the cost per transcript p~ge, is a figure set by the 
Judicial Conference. It is our understandIng that those charges are 
now more generous--the prices are more generous than those 
available, say, from admi!-1i.strativ~ agenc~es or Sta~e courts: Get­
ting Federal court tranSCrIbIng busIness will be a desIrable thing to 
do on the part of transcription companies. It is a favorable rate of 
return on the record. 

Mr. GLICKMAN. Well, I think I need to hear a little. more about 
this fl'om readi.ng your testimony in greater depth. Again, I want to 
state for the record that I am concerned about the cost as well as 
speed of obtaining transcribed notes of testimony, ~nd I don't ~ant 
to see us get prejudiced. through some way ?f trymg to move mto 
appropriate technology that may end up takIng us longer and cost-
ing us more. 

Mr. BERMANT. Surely. 
Mr. WHEELER. The Center's report, Congressman Glickman, d?es 

address the issue of timeliness of transcript delivery in 12 pll<;>t 
courts and the data are laid out, as you would expect them to be, m 
the report, copies of which are available, as we~l as the c~st to the 
Government of transcript production. So there IS a good bIt of data 
available already and it is in the report. 

Mr. GLICKMAN. Thank you, Mr. Chairman. . 
Mr. KASTENMEIER. Thank you, gentlemen, for your testimony 

this morning. 
Mr. WHEELER. Mr. Chairman, do you wish us to respond to the 

items in Judge Crabb's letter? 
Mr. KASTENMEIER. Yes, we would. We will make a copy of that 

available. 
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U.s. DISTRICT COURT 
WESTERN DISTRICT OF WISCO~SIN 

Hon. W. AL'!-,ER THOMAS MCGOVERN, Madison, WI, July 1 ~ i 983. 

S
U.S. DZ tS~~;ct Judge, Western District of Washington 
eatt e, rr:A. ' 

DEAR JUDGE MCGOVERN' As a pa t" t' th 
~ would like to submit to you and ~h~I~n bn e

f 
electronic recor?ing experiment, 

Imp,ressions about the experiment and its ~:p~~~t~oIs~ur subcommIttee some of my 
FIrst of all, I want to emphasize th t I . d d h . 

well-conceived and executed. It was :vid~~rSth e~eth t 3 e;.p~nment extraordinari!y 

~&:~fiv~fa~hjSffir°j:sc~~~~b1!~;h~0~~~~~~~;1 ~~:efltiO~ t~ ~~~n~eU;;::;::~~~i ~~ 
procedures for training the 0 erators a was us~ was of hIgh qualIty, the 
t~orough. Neither the installafion of th:~~e t compre~~s1Ve, a~d the planning was 
SlOn on the work of the court or on the conds ef' porI. dP~raltIon pro-yed any intru-

I was not able to parti' t . th uc. 0 any JU ICla proceedmg. 
~ed to comment on the q~lflit; ~~ th: t~,:~a~lsfsn of t~:ndscripts, so I am I?-ot quali­
mg. However during the court . cnp prOVI e for the electrolllc record-
seemed to wo~k satisfactorily. Aft~~o~~~~n.g\P~e~rJ~lvi{. the electronic recording 
to p~ay back trial testimony readily and n~ll Ia ICU

d 
IteS, hthe operat~r was able 

cordmg the proceedin s On 0 . vel' appeare 0 ave any dIfficulty re­
happened, I don't know

g 
'but l't nneevoccaslOn °dnly, a tape failed to record. Why that 

Th" , er recurre 
e mcluslOn of a monito- was an ll't . d I 

the way in which the experi~ent was ~:~~ie~no~t.ea. t should allay any criticism of 
I ~ould suspect that the final conclusion f th . . 

tromc recording can work effectivel as a rom e expen~ent WIll be that elec-
~ether ~lectronic recording would 6e effect:r;nea~s tI: leportmg court proceedings. 
IS a questIOn that I do not believe the exp .lYe lr e ong run or on a large scale 
lieve that the experiment was d' enmen answers. T~ be fair, I do not be­
concerned, however, that the succ~~I~ed to answer tha~ questIOn. I am a little bit 
taken as an indication that electronic f the ~rogram dur111g an experiment might be 
cumstances. Before that conclusion carecbrdcing wo~ld work effectIvely under all cir­
questions left open by the experiment S e r;ilin, It woul.d be necessary to answer 

1. What is the nationwide avail b'l·· orne ~ ese 9uestlOns are: 
as those used in the experimenJ Aty ~~ hlg~ quaht~ t!anscription services, such 
equipped to expand their services ~nd ~ainfs~ thanscnpt~on Iservices that do exist 

2. How likely is it that courts would b am e sa:r;ne eve of performance? 
ing equipment used in the ex' ? e able to obtam. the same quality of record­
courts to help them with such ~~~~r;:li~;: Is? t~ere techhlcal experience available to 
maintain such equipment in ever cou IOns.? ow muc would it cost to install and 
courtrooms acoustically to enhanc~ the rtoomci· What b~rl~ be the cost of modifying 

3. How important is it that the rec d~cor mg ~apa 1 Ibes? 
proceedings (names of witnesses spell~r mgftechnlclin takde comprehensive notes of 
how is it to be encouraged in a 'techni n.gs 0 unusua wor s, et~.)? .If it is important, 
of the finished transcript? During th Clan ",:,ho h:s no responsIbIlIty for production 
t~eir note-taking was being scrutini~e~~en~en , th~ technicians ",:,ere aware that 
VIewed as part of the evaluation of th y .. e mOlllto~ and that It would be re­
review, what incentive will the technici: ehpel'lTent. kWlthout that ~upervision and 

4. How easy would it be for cou tn. ave 0 rna e comprehenSIve notes? 
trained and up-to-date as technici~;~ f~~tIcular~h Sft,~l one~, to keep enough people 
able for every proceeding? nsure a ere WIll be a technician avail-

5. What kind of salaries will be . d t 
perform both as recording technicia~i~~d 0 attract and retain persons who can 
work overtime frequently and often wI'th t as de~uty? clerks and who are willing to 

I . th . -. ou warmng. raIse ese questIOns not 111 the' t t f b . . 
tee or from the Federal Judicial C 111 eres 0 0 tammg answers from your commit-
results of this very well-conducted ~~~:;i~~t ~ec~ytsb I. h:ve some concern that the 
that electronic recording should b th n WI e .m erpreted by SOme as proof 
only point is that before that hap;ens e ~odh °1J~ortmg for all federal courts. My 
about the costs the t ffi th ff, '. s ou now much mOre than we do now 
ic recording on'a lar:eascl~~ e e ectlveness, and the overall feasibility of electron-

With best regards, . 

BARBARA B. CRABB , 
Chief JUdge. 
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RE: JULY 18, 1983, LETTER.. FROM CHIEF JUDGE BARBARA CRABB (W.D. WISC.) TO CHIEF 
JUDGE WM,Tf'.U MCGOVERN, (W.D. WASH.), CHAIRMAN, SUBCOMMITTEE ON SUPPORT­
ING PERSONNEL, JUDICIAL CONFERENCE OF THE UNITED STATES 

Before turning to Judge Crabb's questions about audio recording, we want to re­
state for the record our full agreement with her stress on the continuing importance 
of comparative information on the conditions that ensure audiorecording's success­
ful performance as a court reporting method. Indeed, as noted during the hearings, 
now that audiorecording is an official reporting method, and now that more stenore­
porters are using computers to help them generate transcript from their steno-based 
records, it would be possible to take advantage of the data thus made available to 
continue to monitor the various kinds of official court reporting methods. 

Although the Center's 1982-83 .court reporting study 1 included three stenotype 
reporters using computer-aided transcription (CAT) (see p. 27), a realistic compari­
son of their work with that produced from electronic sound recording was impossi­
ble. In two of the courts, the CAT reporters rotated with non-CAT reporters in a 
way that rendered it impossible to break out CAT from non-CAT transcript. The 
third CAT reporter was the only official reporter ather court, but the nature of 
transcript demand there precluded transcript delivery to the project in time for ac­
curacy comparisons; data on timeliness of transcript delivery and costs are reported 
(p. 54 and chapter 7), and although favorable to audiorecording, the data are not 
conclusive. (It is important to state that since its inception, CAT has been officially 
sanctioned by the courts and by the Administrative Office') 

We turn to Judge Crabb's questions about the availability of competent transcrip­
tion services and audio operators, questions posed shortly after the completion of 
the Center's report and during the time of its initial distribution. Judge Crabb 
praised the project's design and execution but expressed concern that the "experi­
ment might be taken as an indication that electronic recording would work effec­
tively under all circumstances" (p. 2) and cautioned against interpreting the experi­
ment's results "as proof that electronic sound recording should be the mode of re­
porting for all federal courts" (p. 2). 

It is essential to understand that the statutory authority to use electronic sound 
recording is entirely discretionary rather than mandatory. Any judge who does not 
wish to use it does not have to use it. The statute, in other words, in no way insists 
"that electronic sound recording should be the mode of reporting for all federal 
courts." 

The discretionary nature of statutory authorization shaped the Center's experi­
ment and the report of that experiment; the report cautioned against injecting au­
diorecording into any court without careful attention to the conditions necessary for 
its successful performance. Indeed, in its concluding pages, the reported anticipated 
Judge Crabb's concern, noting that: 

"[I]t would be unreasonable to expect the performance observed in the project 
courts in systems in which responsibilities and procedures were not clearly defined, 
or in which competence was not created through appropriate screening and training 
of personnel" (p. 80). 

As noted during the March 8 Subcommittee hearings, a task of the implementa­
tion process is to ensure the proper management conditions to allow the audio tech­
nology to perform in other courts as it did in the pilot courts. In that regard, we 
noted with appreciation the following statement in Director Foley's report to Chair­
man Kastenmeier, sent by letter of March 5, 1984: 

"Because we believe that sound management is the key to success in this new 
court activity, prudence dictates that each phase he carefully implemented." 

Moreover, because implementation will proceed chambers by chambers, it is not 
necessary that conditions that will allow the technology's use be in place nation­
wide; rather it is necessary that the implementation process verify or establish 
those conditions whenever a judge elects to direct the use of audio recording. 

With that basic approach in mind, we proceed to the five questions in Judge 
Crabb's letter, on which you have requested our views. 

1. What is the nationwide availability of high quality transcription services, such 
as those used in the experiment? Are those transcription services that do exist 
equipped to expand their services and maintain the same level of performance? 

We do not know the nationwide availability of tnmscription services; gaining that 
knowledge was not necessary for the test nor for the start of actual implementation. 
We do know that the Administrative Office will not approve installation of audio 

1,1.M. Greenwood et al., "A Comparative Evaluation of Stenographic and Audiotape Methods 
for Dnited States District Court Reporting" (Federal ,Judicial Center, 1983). 
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recording equipment for a judge without verifying, in the words of the guideline pro­
mulgated on December 27, 1983, "that reliable transcription services are readily 
available." (The text of the guidelines was included with Director Foley's March 5 
letter, referenced above and included in the record.) 

Furthermore, the Administrative Office is developing a list of approved transcrip­
tion services through questionnaires to firms and individuals of which it becomes 
aware. Those services are offered the opportunity to take a transcription test; if 
they pass that test, they will be placed on an initial one-year probationary period of 
service, during which time court and AO personnel will carefully monitor their per­
formance. 

2. How likely is it that courts would be able to obtain the same quality of record­
ing equipment used in the experiment? Is there technical experience available to 
courts to help them with such installations? How much would it cost to install and 
maintain such equipment in every courtroom? What would be the cost of modifying 
courtrooms acoustically to enhance the recording capabiUties? 

The Center's report and the Administrative Office guidelines referenced above 
answer these questions. The guidelines include technical specifications as to the 
equipment to be used, and the Administrative Office staff will provide technical ex­
pertise to courts during the implementation phase. The report, in chapter 7, details 
the costs of installation, both on a per courtroom basis and on a nationwide basis 
(even though nationwide implementation is neither contemplated nor authorized on 
any but a discretionary basis). 

Judge Crabb also asks about the costs of acoustical enhancement in the court­
rooms. The report estimates (note h, p. 67) $3,000 as the cost per courtroom for nec­
essary facilities modifications and equipment installation. This $3,000 figure is used 
in the report's cost projections (table 21, p. 66) rather than the approximate $1,000 
installation costs observed during the project (table 29, p. 222), because project in­
stallations were temporary and thus facilities modifications were not as extensive or 
as costly as they might be in the case of permanent installations. (The Administra­
tive Office advises us, however, that in none of the four permanent installations to 
date have costs for acoustical enhancements and installation reached $3,000.) 

3. How important is it that the recording technician take comprehensive notes of 
proceedings (names of witnesses, spellings of unusual words, etc.)? If it is important, 
how is it to be encouraged in a technician who has no responsibility for production 
of the finished transcript? During the experiment, the technicians were aware that 
their note-taking was being scrutinized by the monitor and that it would be re­
viewed as part of the evaluation of the experiment. Without that supervision and 
review, what incentives will the technician have to make comprehensive notes? 

The report makes clear that it is vital that the audio operator take comprehensive 
notes. We are confident that the clerks of court, as effective court managers, can 
create incentives for them to do so. The Administrative Office guidelines give the 
Clerk of Court responsibility "for the efficient and effective functioning of electronic 
sound recording," including "supervising audio operators." We do not doubt the 
ability of clerks of court to select diligent and conscientious employees to serve as 
audio operators, and to establish appropriate monitoring systems to ensure that 
they perform their duties. Moreover, transcription companies will routinely evalu­
ate, for the court, the completeness of the logs and quality of the tapes, thus provid­
ing an additional basis for evaluating court personnel. 

4. How easy would it be for the courts, particularly small ones, to keep enough 
people trained and up-to-date as technicians to ensure that there will be a techni­
cian available for every proceeding? 

Especially because the audio operator skills are not highly complex, it should 
present no serious difficulty for the clerk of court to estimate the total hours of 
audio recording that will be required and to secure sufficient personnel to perform 
the task. The Administrative Office advises us that it will develop procedural and 
operational instructional materials to ensure that new generations of audio opera­
tors are able perform their tasks. 

5. What kind of salaries will be required to attract and retain persons who can 
perform both as recording technicians and as deputy clerks and who are willing to 
work overtime frequently and often without warning? 

The project experience suggests that suitable audio operators can be retained 
mainly in the JSP 5, 6, and 7 ranges. It bears emphasis that the audio operators' 
duties, while important, are not complex and do not require highly skilled person­
nel. Rather, they require dedicated personnel, and it is a task within the compe­
tence of clerks of court to identify such people to serve as audio operators. These 
needs are the same for all personnel who serve federal judges-secretaries, court re­
porters, courtroom deputies, bailiffs, and others. 
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Mr. WHEELER. May I ask one other thing. Would it be possible 
for Judge Huyett's article to be a part of the record? 

Mr. KASTENMEIER. Yes. Without objection, that will be a part of 
the appendix to this hearing record. 

[See app. 2 at p. 246.] 
Mr. KASTENMEIER. Our next witnesses are Mr. Richard Dagdi­

gian, who is an official court reporter for the U.S. District Cour~ of 
the Northern District of Illinois, and a member of the UnIted 
States Court Reporters Association. He is acc~~paJ:ied by ~r. 
James Keane, director, Coopers & Lybrand LItIgatIOn SerVICes 
Group. 

Gentlemen, come forward. You may proceed as you wish. 

TESTIMONY OF RICHARD H. DAGDIGIAN, OFFICIAL COURT RE­
PORTER, U.S. DISTRICT COURT FOR THE NORTHERN DISTRICT 
OF ILLINOIS, EASTERN DIVISION, ACCOMPANIED BY JAMES 
KEANE, DIRECTOR, COOPERS & LYBRAND LITIGATION SERV­
ICES GROUP 
Mr. DAGDIGIAN. Mr. Chairman and members of the subcommit­

tee. My name is Richard H. Dagdigian. I am an official cour~ re­
porter in the U.S. district court at Chicago, IL, and have been. sll:ce 
1966. On behalf of the National Shorthand Reporters ASSOCIatIon 
and the United States Court Reporters Association, I wish to thank 
you for the opportunity to appear before this distinguished qody. 

I have been using computer-aided transcription for almost 2 
years. Upon request, I provide a transcript of a day's proceedings to 
the bench and counsel before court begins the next morning. Al­
though I am an experienced reporter, there is nothing unique or 
special about what I do. In fact, in the Southern District of New 
York, about 65 percent of the transcript orders are for delivery on 
a daily basis. That particular Feder~l C~)Urt produces about 500,0~0 
pages of transcript each year. One dI~trIct court at Foley Square .In 
New York City produces about five tImes the amount of transcrIpt 
as the whole State of Alaska, more than half of it on a daily copy 
basis. 

I mention Alaska because it uses tape recorders in its court 
system and people have pointed to it as an e~ample of. how tape 
recorders can work in the Federal Courts. I thmk there IS no com­
parison when one Federal courthouse, with 31 reporters, outpro­
duces Alaska by a factor of 5 to 1, with more than half of the tran­
script ordered and delivered before court begins the next morning. 
There is no comparison at all. . 

The Southern District of New York is an example of the kind of 
service to the Federal Court system and the American public that 
some people are interested in replacing. I don't think that can .b~ 
done without sacrificing efficiency, timeliness, and the rights of lItI­
gants. I wish this morning to tell you why. 

I am one of about 6,000 reporters across the country currently 
using computer-aided transcription, which we will call CAT .for 
short, in my everyday activity. The number of reporters, includIng 
reporters in the Federal system, who u~e CAT grows .each month. 
Since many of you are attorneys, I don t need to get Into the pur­
poses and the process of transcript production, but the transcript is 

o 
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the end product of what court reporters do, a fact that is some­
times overlooked. 

The taking down of what happens in court, whether by a court 
~eporter or a tape recorder, is just the start of what court reporting 
IS all about. To the casual observer, it would seem that court re­
porting has changed little over the decades, and it might seem that 
the method of reporting, whether it is manual shorthand, machine 
shorthand, tape recording, videotape or whatever, makes little dif­
ference. 

But the evolution of computer-aided transcription is changing 
~hese perceptions. Cou~t reporting traditionally has been a labor­
IntensIVe, tIm~-consumlng process. It involves a lot of work by a 
number of skilled people to report the proceedings in court and 
prepare an accurate transcript . 

. For years, the transcript has been typed either by the reporter 
hImself or by someone hired and paid to type from his dictation. 
Both of.these m~thods take a lot. of tim~, time from the reporter's 
standpOInt and tIme from the pOInt of VIew of those who are wait­
ing for the transcript. 

A third method, using transcribers who are trained to type di­
rectly from the reporter's shorthand notes is far more efficient 
than self-typing, but competent notereader's are difficult to find 
and retain. 

The problem with all of these traditional methods is the same 
pro~lem that exists with audio recording. They ·all involve manual 
typmg a~ the rate of about 8 to 10 pages an hour. Manual typing is 
the. AchIlles.' ?-eel of tl:-e t;aditional method of preparing tran­
SCrIpts, aI?-d It IS the AchIlles heel of tape recording. 

r read In the Kansas City Times last week that Judge K!mo B. 
Hunter and Judge Scott O. Wright of the U.S. district couri; there 
will be. the first 1!ederal )udges to use tape recorders regularly and 
they WIll be sendIng theIr tapes from Kansas City to a company on 
the eas~ coast for transcribing. Judge Hunter was quoted as saying 
~?at thIS could present problems for a quick turnaround. He added, 

But once you create the business, no doubt local people will train 
and organize themselves to do the work." 

Perhaps so, perhaps not. But who would these local people be? 
Would t~ey be like the TrW Transcription Co., that defaulted last 
year on ItS contracts to prepare transcripts for the Montgomery 
County tape recording system and the White House? And how 
woulq they be trained? At whose expense? Would they be certified 
as beIng capable of researching citations or of otherwise being com­
p.etent to prepare transcripts of complex, often highly technical tes­
tImony? 

Federal court reporters are required to have a minimum of 4 
y~ars of c~urt t:eporting experience and to pass a nationally-recog­
nI~ed certIficatIOn examination before becoming eligible for ap­
pOIntment. W<?uld tape transcribers be required to have the same 
level of experIence and knowledge? And, most tellingly to what 
end? They will still produce transcript, stroke by stroke ~t the pe-
destrian rate of 8 to 10 pages an hour. ' 
. Manual transcription from a tape does not represent a technolog­
I~al breakthro~gh. It does not represent a step forward for the judi­
CIal system. GIven the lack of a substantial cost advantage, it is un-
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equivocally a step backward. The l.imits of typiI?-g speed ar~ w.ell es­
tablished; the speed of computerIzed tra~slatIOn and prInt~ng of 
shorthand reporters'. notes far exceeds typmg at present and IS get­
ting faster all the time. 

The rate of production for a CAT-equipped reporter varies, de­
pending on his particular system's capabilities, his experience with 
it, the complexity of the subject matter, and his pattern of work. 
Our experience is that the CAT reporter can produce from 30 to 60 
pages of finished transcript per hour. That is a technological break­
through. It exists today and it takes advantage of the knowledge 
and experience of the court reporters already in place in Federal 
courts. 

Moreover, computer-aided transcription offers the courts more 
than raw speed. There are ancillary benefits, such as keyword in­
dexing and telecommunications, that can save time, effort, and 
money for both the courts and the litigants. We also are d~~elop­
ing, in cooperation with CAT system vendors and court admInIstra­
tors, a method for providing court managers with up-to-the-minute 
courtroom status information to aid in their planning of court 
space, jury needs, and other administrative concerns. It is this kind 
of service and capability that would be lost to tl;1e Federal court 
system if the court-reporter cadre is dismantled. 

When the V.S. General Accounting Office released its draft 
report of the Federal court reporting system in 1981, fewer than 
1,800 shorthand reporters nationwide were using computer-aided' 
transcription. The vast majority of them were deposition and meet­
ing reporters who saw CAT as a way to increase their productivity 
and profitability. 

Since 1981, the number of reporters overall on CAT has grown 
more than threefold, from fewer than 1,800 in 1981 to more than 
6,000 as of August, 1983. And much of this growth has come among 
official reporters. Figures supplied by companies that sell CAT sys­
tems indicate that, as of August, 1983, more than one-third of the 
551 Federal district court reporters are using CAT. 

There are a number of reasons for this tremendous growth. For 
one thing, costs for CAT equipment and software have come down, 
just as computer costs have decreased in general. CAT is more af­
fordable to more reporters than it was just a few years ago. 

For another, the National Shorthand Reporters Association and 
the V.S. Court Reporters Association have been promoting the use 
of CAT through their publications and continuing education pro­
grams. 

Third, reporters are finding that CAT really does stabilize t~eir 
costs and make their work go faster. The old methods of tYPIng 
their own transcripts or dictating their notes are gruesomely labo­
rious and time-consuming compared to the speed of using CAT. 

Finally, the growing use of CAT among Federal reporters is a 
result of the events of the past 3 years. The GAO report and the 
hearing conducted by Senator Dole in 1981 had a chilling effect on 
Federal court reporters. Although the QAO report has been largely 
discredited in matters of cost analysis and unwarranted assump­
tions, and although the flaws it identified in the system were 
almost exclusively matters of management that have been or are 
being corrected by th~ Administrative Office of the V.S. Courts, the 
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study put reporters en notice that merely continuing the status quo 
would be dangerous to our future security. 

We looked more closely at computer-aided transcription. The 
closer we looked, the more clearly we saw that not only could it 
help us, but that the Federal system would be derelict in its re­
sponsibilities if it did not insist on the use of CAT. The growth in 
the Federal caseload demands such technology. 

That is why the U.S. Court Reporters Association last year 
passed a resolution urging all Federal reporters to begin using CAT 
as soon as possible. That is also why USCRA recommended to the 
Administrative Office that it adopt a policy of hiring only reporters 
who are on CAT or are able to go on it. The Judicial Conference, 
meeting today and tomorrow, has this item on its agenda for con­
sideration. 

Federal court reporters-the best, most qualified people to pre­
pare transcripts-are using state-of-the-art technology in ever­
growing numbers. We are making sizeable financial commitments 
to respond to the growing demands of the court system. I might 
say, we are doing so in the shadow of a dark cloud of uncertainty 
about our futures. 

The main message I want to leave with you this morning con­
cerns the strengths and capabilities of the present Federal court re­
porter system. However, I would be a poor advocate if I did not 
share with you briefly what we know 1.0 be the limitations of tape 
recorders. 

First, the problem of tape equipment failure is brought out in the 
F JC report itself. On pages 74 and 75 of the report, reference is 
made to malfunctions that total, by conservative estimates, 70 in­
court hours. Using an average of 35 transcript pages per hour of 
court time, there were the equivalent of approximately 2,700 pages 
of taped proceedings that were not produced and could have been 
included in the sample selected for accuracy analysis. This fact 
alone clearly indicates a distortion in the comparative evaluation 
of accuracy. 

There is something else you should know about tape recording. A 
lot of people who have to use it don't like it. Consider U.S. magis­
trates. The Magistrates Reform Act of 1979 made limited provision 
for court reporters. Most districts now direct Federal reporters to 
report magistrates' proceedings when they are not committed to 
their regular reporting assignments. So U.S. magistrates have 
logged a great deal of experience using tape recorders in lieu of 
court reporters. 

The National Shorthand Reporters Association surveyed the 235 
full-time maE).strates last year. More than half, 136, responded. Our 
exhibits include a report of the survey, which indicates that an 
overwhelming majority of U.S. magistrates prefer reporters for ac­
curacy, timeliness of transcript delivery, and in-court performance. 

Surveys of attorneys who have experience with the systems in 
the District of Columbia and New Mexico, Massachusetts, and the 
Province of Ontario, all indicate an overwhelming preference for 
the use of court reporters over tape machines for both accuracy 
and timeliness of the transcript. Summaries of these studies are in­
cluded in our exhibits, so I won't belabor the point by reciting sta­
tistics now. 
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These surveys of U.S. magistrates and attorneys, the doubts sur­
rounding the theoretical cost savings of using tape recorders, the 
questions raised by the Coopers & Lybrand and the Res.ource Plan­
ning Corp. about the F JC. study met~od?logy, the eXIstence an~ 
growing use of computer-aIded tr.anscnpbon, and .the overall effI­
ciency of the present court reportmg system, all raIse doubts. ab~ut 
the ability of a tape recording system to meet the needs of JustIce 
in the Federal courts. 

The apparent effect of section 401(b) of Public Law 97-164-.if not 
its intended effect-is to allow the replacement of 551 dedICated 
Federal court reporters with an inferior device whose suit~bili~y 
and cost-effectiveness in a Federal court environment remaIns In 
doubt. If that was not the intent of Congress when it passed the 
law-and I believe it was not-then in the interest of justice, Con­
gress is obligated to delay implementation of the confer~nce's regu­
lations until such time as it is satisfied that the workIngs of the 
Federal judicial system will not suffer, perhaps irrevocably, as a 
result. 

In conclusion, we would look forward to the opportunity of dem­
onstrating for you firsthand the CAT concept of shorthand report­
ing thereby enabling you to see firsthand what we regard as the 
truiy advanced technology in this field. 

Thank you. 
[The statement of Mr. Dagdigian follows:] 

STATEMENT OF RICHARD H. DAGDIGIAN 

Good morning. My name is Richard Dagdigian. I a~l a.n official cou.r~ ~eporter in 
the U.S. District Court for the Northern District of Illll1OIs, Eastern DIvlSlOn. I .have 
been a reporter since 1957 and a federal C(:)U~t r~porter since 1966. I was p.resident 
of the United States Court Reporters ASSOCIatIOn 111 1979-80. I have been USll1g com-
puter-aided transcription for more than a year. . . 

I appear here today in support of H.R. 4450, whIch as Con~Tessman RO~ll1o stated 
on November 17, 1983, "is a simple measure to delay ~he ~mp~eme~tatlOn by the 
Judicial Conference relating to the case of sound recordll1g m heu of shorthand or 
mechanical reporting." . . 

When required, I provide a transcrip~ of a day's procee.dll1gs 111 my courtroom to 
the Bench and counsel before court begms the next mornll1g. A1thot~gh I am an ex­
perienced reporter there is nothing special about what I do. In fact, 111 the S?uthern 
District of New Y~rk about 65% of the transcript is delivered on a daily baSIS. That 
particular federal co~rt produces about 500,000 pages of transcript each year--one 
federal court at Foley Square in New York City producing about fiye times ~he 
amount of transcript as the whole state of Alaska, more than half of It on a daIly-
copy basis. . . . 

I mention Alaska because It uses tape recorders 111 ItS court syste~, and people 
have pointed to it as an example of how tape recorders can work I~ the federal 
courts. I think there is no comparison when one federal courthouse WIth 31 report­
ers outproduces Alaska by a factor of five to one,. with more than ~alf of the ~ran­
script ordered for, and delivered, before court begms the next mornmg. These IS no 
comparison at all. . . 

The Southern District of New York is an example of the lemd O.f serVIce t? the 
Fedeal court system and the American p~blic that ~0.n~e peo~l<:; are ll1~ere~ted m re­
placing. I don't think that can be done WIthout sacl'lfICmg effICIency, hmelmess, and 
the rights of litigants. I hope this morning to tell you why. . 

I am one of about 6,000 reporters across the country currently USll1g computer­
aided transcription-CAT, for short-in my everyday work. The number of report­
ers, including reporters in the federal court system, who use CAT grows each 
month. . 

Since many of you are lawyers, I don't need to delv.e t~o deeply mto the purposes 
and process of transcript production. But the transcnpt IS the en? product of what 
court reporters do, a fact that is sometimes overlooked. The takll1g down of what 
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happens in court, whether by a court reporter or a tape recorder, is just the start of 
what court reporting is all about. . . 

To the casual observer it would seem that court reportmg has changed lIttle over 
the decades. And it might seem that the method of reporting-whether it's ma~ual 
shorthand, machine shorthand, tape recording, videotape, or whatever-makes httle 
difference. . 

But the evolution of computer-aided transcript~on is .chan~ing those :perceptIOns. 
Court reporting traditionally has been a labor-mtensIve, tIme-consummg p.r0ce~s. 

It involves a lot of work by a number of skilled people to report the proceedmgs In 
court and prepare an accurate transcript. For ,Years, the ~ranscr~pt has been type<;i, 
either by the reporter himself or by someone hIred and paId by hIm to type from hIS 
dictation. Both of these methods can take a lot of time-time fr:o?1 the reporter's 
standpoint and time from the point of view of those who are waItmg for the tran-
script. . 

A third method-using transcribers who are trained to type dIrectly from the re-
porter's shorthand notes-is far more efficent than self-typing, but good notereaders 
can be difficult to find and retain. . 

The problem with all of these traditional method~ is the same problem tha~ eXIsts 
with audio recording: They all involve manu~l t:r;PIng at the rate .of about eIght to 
ten pages an hour. Manual typing is the AchIlles heel of the ~radItIOnal method of 
preparing transcripts, and it is the Achilles' heel of tape recordmg. ., 

In the Federal Judicial Center test last year, there were twelve test court SItes In 
twelve states. The audio transcription needs of these twelve courts were serve<;i by 
just eight transcribing firms in just five states. In only one ins~ance was a qualIfied 
transcription firm located in the same state as a test court. ThIS fact does not speak 
well for the availability of experienced, qualified transcription services. 

In fact I read in the Kansas City Times last week that Judge Elmo B. Hunter and 
Judge S~ott O. Wright of the U.S. District 90urt the~e will. be the first federal 
judges to use tape recorders regularly. They WIll ~e. sendmg theIr tapes from Kansas 
City to a company on the East Coast for transc.nbIng. Judge Hunter was I~uoted as 
saying that this could present problems for qUI?k tur.nabout. He ~dded, But once 
you create the business, no doubt local people w~ll tram and orgamze themselves to 
do the work." . 

Perhaps so, perhaps not. But who would these local people. be? Would they be lIke 
the TIW transcription company that defaulted last year on ItS cont~acts to prepare 
transcripts for the Montgomery County court system and the Wl?-Ite Hous~? And 
how would they be trained? At whose expense? Would they be certIfied as bemg. ca­
pable of researching citations or of otherwise being competent to prepare transcnpts 
of complex, often highly technical testimony? . ' 

I was required to have a minimum of four years of court reportmg ex:pepence and 
to pass a nationally recognized certification examinati?n before I w~s elIgIble for ap' 
pointment as a federal reporter; would tape transcnbers be reqUlred to have the 
same level of experience and knowledge? 

And, most tellingly, to what end? They will still produce transcript, stroke by 
stroke, at the pedestrian rate of eight or ten pages an hour. 

Manual transcription from a tape does nO.t r~~resent a tecl?-nology breakthrough. 
It does not represent a step forward for the JudICIal system. GIven th~ l~ck of a s~b­
stantial cost advantage, it is unequivocally a step packwards. ~he lImIts <?f ~YPIng 
speed are well established' the speed of computenzed translatIOn and prIntIng of 
shorthand reporters' notes 'far exceeds typing at present and is getting faster all the 
time. . 

A computer can translate a reporter's notes at rates of .100 to 500 p~ges an hour, 
depending upon the type of system used. The final transcnpt can be prInted at rates 
of more than 120 pages an hour. And, the reporter. can be doing ?ther work while 
the computer is translating and printing; he can .be m court, report~ng. . 

The overall rate of production for a CAT-eqUIpped reporter vanes dependIng on 
his particular CAT system's capabilities, his experience with it, and his patter~ of 
work. Our working experience is from 20 to 60 pages per hour! from start to fimsh. 

That is a technological breakthrough. It exists today. And It .takes ad,:antage of 
the knowledge and experience of the court reporters already m place In federal 
courts. 

Moreover, computer-aided transcription offers the ~ourts more than ra"Y s~eed. 
There are ancillary benefits, such as keyword indexmg and tele~<?mmumcatIOns, 
that can save time, effort, and money for both the courts and the htIg~n~s. We also 
are developing, in cooperation with CAT system vendor~ and court admimstrat?rs, a 
method for providing court managers with up-t?-the-mmute courtroom st~t':ls Inf?r­
mation to aid in their planning of court space, Jury needs, and other admIl1lstratlve 
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concerns. It is this kind of service and capability that would be lost to the federal 
court system if the court-reporter cadre is dismantled. 

When the U.s. General Accounting Office released its draft report of the federal 
court reporting system in 1981, fewer than 1,800 shorthand reporters nationwide 
were using computer-aided transcription. The vast majority of them were deposition 
and meeting reporters who saw in CAT a way to increase their productivity and 
profitability as business people. 

Since 1981, the n umber of reporters overall on CAT has grown more than three­
fold-from fewer than 1,800 in December 1981 to more than 6,000 as of August 1983. 
And much of this growth has come among official reporters. Figures supplied by 
companies that sell CAT systems indicate that, as of August 1983, more than a third 
of the 551 federal district court reporters are using CAT. 

There are a number of reasons for this tremendous growth. For one thing, costs 
for CAT equipment and software have come down, just as computer costs have de­
creased in general. CAT is more affordable for most reporters than it was just a few 
years ago. 

For another, the National Shorthand Reporters Association and the United States 
Court Reporters Association have been promoting the use of CAT through their pub­
lications and continuing education programs. 

Third, reporters are finding that CAT really does stabilize their costs and make 
their work go faster. The old methods of typing their own transcripts or dictating 
their notes for someone else to type are gruesomely laborious and time-consuming 
compared to the speed of using CAT. 

Finally, the growing use of CAT among federal reporters is a result of the events 
of the past three years. Mr. Mondale last week referred to Senator Hart's showing 
in New Hampshire as being like "a cold shower" for him. The GAO report and the 
hearing conducted by Senator Dole in 1981 had a similarly chilling effect on court 
reportem. Although the GAO report has been largely discredited in matters of cost 
analysis, selective sampling, and unwarranted assumptions-and although the flaws 
it identified in the system were almost exclusively matters of management that 
have been or are being corrected by the Administrative Office of the U.S. Courts­
the study put reporters on notice that merely continuing the status quo would be 
dangerous to our futUre security. 

We looked more closely at computer-aided transcription. The closer we looked, the 
more clearly we saw that not only could it help us, but that the federal court system 
would be derelict in its responsibilities if it did not insist on CAT's use. The growth 
in the federal caseload demands such a technology. 

That is why the United States Court Reporters Association last year passed a res­
olution urging all federal reporters to begin using CAT as soon as possible. And that 
also is why USCRA recommended to the Administrative Office that it adopt a policy 
of hiring only reporters who are on CAT or are willing to go on it. The Judicial 
Conference, meeting today and tomorrow, has this item on its agenda for consider­
ation. 

Federal court reporters-the best, most qualified people to prepare transcripts­
are using state-of-the art technology in ever-growing numbers. We are making size­
able financial commitments to respond to the growing demands on the court system. 
And, I might say, we are doing so in the shadow of a big cloud of uncertainty about 
our futures. 

The main message I want; to leave with you this morning con·~erns the strengths 
and capabilities of the present federal court-reporter system. However, I would be a 
poor advocate if I did not share with you what we know to be the limitations of tape 
recorders. 

First, the problem of tape equipment failure is brought out in the FJC report 
itself. On pages 74 and 75 of the report, reference is made to malfunctions that 
total, by conservative estimate, 79 in-court hours. Using an average of 35 transcrIpt 
pages per hour of court time, there were the equivalent of approximately 2700 pages 
of taped proceedings that were not produced and could not have been included in 
the sample selected for accuracy analysis. This fact alone clearly indicates a distor­
tion in the comparative evaluation of accuracy. 

Then, the matter of cost. Mr. Keane will speak on the fallacies of the cost assump­
tions and other limitations of the Federal Judicial Center's report. 'rhe points made 
in the Coopers & Lybrand report are largely corroborated by a second analysis of 
the FJC study performed by the Resource Planning Corporation at the request of 
the National Shortland Reporters Association. The RPC study similarly faults the 
FJC cost analysis in areas of salary allocation, space allocation, system manage­
ment, equipment procurement and maintenance, training, and cost to the govern­
ment of transcripts from an audio system. Using what it considers to be more realis-
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tic cost assumptions, RPC places the potential savings through the use of tape re­
cording at a rather measly $3,700 per courtroom per year, as opposed to the $21,900 
figure claimed by the FJC report. 

Now RPC freely admits that its cost analysis is an estimate. I am sure Coopers & 
Lybra~d would say the sal1;1e, and I a~ sure that th~ FJC, if pressed, woul~ also 
admit that there is a margm for error m the figures It ha? develope~. Th~t IS the 
nature of financial projections. But the RPC report puts thIS u?CertaI~t1y mto con­
text. I want to quote briefly from its discussion of benefits assoCIated w.Ith cost:. 

tlWhether an audio system saves an es~imated $3,700 or $21,900 IS. m~anlllgful 
only when its operational impacts are consIdered. ~he benefit~ of the eXIstmg steno­
graphic system are known. The benefits of a sWItch to audIO systems are n?t as 
clear. The FJC report states that audio systems will apparently provi~e the basIs for 
accurate timely transcript at reduced cost. In other words, the audIO systems may 
perform 'acceptably, and cost savings will make them preferable. Base~ on .our eval­
uation, it is impossible to conclude that the nonmonetary benefits of tImelmess ~nd 
accuracy will accrue with an audio recording system, and the costs of the opposmg 
system are approximately equal." . . 

This contention seems doubly true when you consIder that computer-alded tran-
scription is the only technology that offers not only improvement to the system now, 
but also potential for further improvement over time .. 

Something else you should know about tape reC?rdlllg: A lot of p~ople who have 
to use it don't like it. Consider United States MagIstrates. The MagIstrates Reform 
Act of 1979 made limited provision for court reporters. Most districts since that time 
direct federal reporters to report magistrate's proceedings only. when they are not 
committed to their regular reporting assignments. So U.S. Magistrates have logged 
a great deal of experience using tape recorders in lieu of court reporters. . . 

The National Shorthand Reporter Association surveyed the 235 full-time magIs­
trates last year. More than half-136-responded: Our e~h~bits include a r~port of 
the survey, which indicates that an overwhelm~ng m~Jol'lty of p.S. MagIstrates 
favor reporters for accuracy, timeliness of transcl'lpt dehver~, and m-~ourt perform­
ance. Again, these are Magistrates responsible for the operation of theIr courts. 

Attorneys don't care for tape recording systems, either. Surveys of attorr:eys who 
have experience with taping systems ~n the.Di~trict of Columbia, ~ew MeXICO, Mas­
sachusetts and the Province of OntarIO allllldlcate an overwhelmlllg preference for 
the use of court report~rs over tape rec?rders ~or both ~ccuracy ar:d. timeliness ~f 
the transcript. SummarIes of these studIes are mcluded m our exhIbIts, so I won t 
belabor the point by reciting statistics for you now. . 

These surveys of U.S. Magistrates and attorneys ... the d?ubts s.urroundmg the 
theoretical cost savings of using tape recorders . . . the questIOns ralsed by Coopers 
& Lybrand the Resource Planning Corporation ab?ut the F JC. st~dy methodology 
... the existence and growing use of computer-aIded transcrIption ... and the 
overall efficiency of the present court-reporting syste~ al~ ra~se doubts about the 
ability of a tape recording system to meet the n~eds of Justice m .the fe~er~l courts. 

The apparent effect of section 401(b) of PublIc Law 97-164-If not Its mt.ended 
effect-is to allow the replacement of 551 dedicated federal court reporters WIt~ an 
inferior device whose suitability and cost-effectiveness in a federal c~urt enVIron­
ment remain in doubt. If that was not the intent of Congress when It passed the 
law-and I believe it was not-then in the interest of justice, Congress is obligated 
to delay implementation of the Judicial Conference's regulations until such time as 
it is satisfied that the workings of the federal judicial system will not suffer-per-
haps irrevocably-as a result. 

1vlr. KASTENMEIER. Thank you. 
Mr. Keane? 
Mr. KEANE. Thank you, Mr. Chairman, and members of the sub-

committee. 
Let me move the pitcher of water away from the audiotape 

microphone so it can pick up everything that I say. 
My name is James Keane-and I do pronounce it "Kane" rather 

than "Keene"-and I am the director of litigation services for the 
New York City office for Coopers & Lybrand, which is one of ~he 
world's largest public accounting and management consultmg 
firms. Last summer I directed a multidisciplinary team in review-
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ing the Federal Judicial Center's study which you have heard 
about this morning. 

We were not hired by any co~rt report~rs f?r this study, but by 
th~ Stenograph Corp., whIch IS an audIt clIent of our Chicago 
offIce. Stenograph I~ one of th~ n:ajor producers of CAT equip­
~ent-computer-asslsted. tranSCrIptIOn software and devices. They 
hIred us to per~orm an Independent study and to scrutinize what 
~ad been submItted from a number of perspectives. Cost is a par­
tICular. focus that we brought to the table, but we also looked at 
?peratIOns and economIC~ and price. These are all very relevant 
~ssues. Ra~her than framIng the issues narrowly at simply record­
mg, yve thInk a broad perspective is needed to understand the true 
cost Impact of audiotape recording. 

Now, the purpose of our review was to test the reasonableness of 
the Federal Judicial Center's assumptions and their conclusions. 
Our report was subm~tted .to the Judicial. Conference last Septem­
~er, and we ask that It be Incorporated wlth my written statement 
In th~ record today, as well as the other materials that have been 
submltted to you. 

Mr. KASTENMEIER. Without objection. 
Mr. KEANE. Thank you. 
I am here today to only give you an overview and a brief one of 

some of our major critiques of the study. I sho~ld add that we 'ac­
cepted some of their assum;ptions, m.any of their assumptions, as 
r~asonable, and some of theIr conclUSIOns as reasonable. We scruti­
nIzed ~very one of ~hem. We questioned many, and there are sever­
al whIC.h we questIOned very strongly. '.Tve also think that other 
conclUSIOns would be reached if we looked at the data much more 
closely. 
.o~r study.team consisted of senior personnel from several groups 

~ltI:In our firm-eco~o~ists, a~c~untants, Federal sector cost spe­
CIalIsts, office productIv.It.y spec~al~sts, ?ffice automation specialists, 
a.nd my own group, whICh speCIalIzes In the management of litiga­
tion and the automation of litigation-related data. 

My own experience over the last 15 years has been that of a trial 
lawyer-I was a special prosecutor for political corruption in the 
midseventies. in Maryland-and then, for the last 8 years, as a con­
sultant to trIal lawyer~ ?n ,:dopting more cost-effective techniques 
to manage large-scale lItigatIOn and to adopt appropriate computer 
technologies to help them. 

I have used audiotape media when I was a trial lawyer. I have 
bee~ swamped by depositi?ns when I was a trial lawyer. In my con­
sulting role, I h~ve establIshed and developed major litigation sup­
port systems wlnch !Iave included CAT applications. 

Based on our reVIew of the study, with our experience and this 
rather broad. perspective, we concluded that the Federal Judicial 
Center's study simply does not support the proposition that the 
Federal Government will realize any substantial savings by switch­
~ng to audiotape recording. We found three fundamental shortcom­
mgs, and let. me ad~ress only those ~a~o! critiques today. 

r:r:he first IS that It understated sIgnIfIcant cost items. Second it 
omItted som.e very. significant and potentially material cost ite~s. 
Then there IS a pOInt wh~ch :you have heard today is not supposed 
to be relevant, but we thInk lS very, very relevant, and that is the 
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long-term impact on cost, comparing the difference of the labor-in­
tensive techniques such as audio or manual stenographic transcrip­
tion to the cost in a capital-intensive but labor reducting technique 
used by computer-assisted transcription. We think that goes to the 
core of the issue and that it is highly relevant. 

The FJC study states that there will be potential savings in 
excess of $20,000 per year per courtroom by converting to audio­
tape recording. We do not believe this is a supportable conclusion 
and we recommend further study of the data that has already been 
gathered, there is a substantial amount of data, a properly strati­
fied sample, and we believe this study would lead to different con­
clusions than what have been pl'esented to you today. 

Let me limit my comments to these three major points. 
Mr. KASTENMEIER. I think, Mr. Keane, because there is a vote on­

going, and the second bells have rung, we will have to ask you to 
bear with us while we stand in 10-minute recess. We therefore will 
resume the hearing in approximately 10 minutes. 

Mr. KEANE. Thank you, sir. 
Mr. KASTENMEIER. The committee will stand in recess. 
[Whereupon, the subcommittee was in recess.] 
Mr. KASTENMEIER. The committee will come to order. 
When the committee recessed a few minutes ago we were in the 

middle of Mr. Keane's testimony. You were about ready to discuss 
in a little bit more detail your three major critiques. 

Mr. KEANE. Thank you, sir. 
As I noted, we had three major points. I am going to simply high­

light those: the understatement of some significant cost items, the 
omission of potentially material cost items, and then the entire 
CAT cost and price issue, which we think has a very significant 
and potential long-term impact over the ulti~ate price of tran­
scription to courts, to the Government, and to the parties. 

Now, on the understatement of costs, we want to focus particu­
larly on personnel costs, because those are the largest cost factors 
and they, in turn, affect fringe benefits and space allocation. I 
think that the issue in the various docmnents exchanged between 
the Federal Judicial Center, this committee and other parties is 
whether or not it is reasonable to utilize, or to assign a percentage 
figure of utilization, to the audio operator's time; that is, in the test 
they observed 60.4 percent utilization and projected, in their costs, 
a similar 60 percent utilization of salary, of fringe, and of space for 
the audio operator. Our conclusions, based on a very careful 
review, is that this is not a reasonable number to use and, in fact, 
100 percent should have been used. This would have a significant 
increase on the base cost of audio tape recording. 

There are two very specific reasons why we say that it should be 
100 percent. One is that we are really dealing with a specialist 
function, and that is a person who is assigned, under the new Ad­
ministrative Office guidelines, to this job. If you have a budget item 
for personnel, you usually pay all of their salary in that budget 
item. That is only the context, because the test measured, during a 
4-month period, one courtroom in particular District courthouses. 
What will happen in the future, as the pipeline fills with transcript 
orders and coordination with parties and litigants? It begins to 
occupy more and more of this person's time. 
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We can certainly assert to this committee that that person will 
never work at 100 percent productivity because elerical workers 
simply don't; 70 or 80 percent pl'oductivity is usually a reasonable 
measure if you're doing cost planning. To focus on 60 percent we 
think is unreasonable. We don't question it. We have concluded it 
is an unreasonable assertion. 

The second reason we concluded that is because it d.oes not take 
into account-not seasonal variations peak demand-but daily 
peak demand. What do you do when all five judges in a five-court­
room courthouse are in session all day? That other 40 percent of 
that person's time can't be spent doing docket entries or some 
other task that court clerks are required to do. I worked. my way 
through college as a court clerk, so I know they can be very busy. 
They have to get their work out every week. If judges are in ses­
sion and major trials are going on, you're going to have 100 percent 
utilization of these people as budgeted personnel. So we, therefore, 
have concluded that 60 percent is not reasonable and it has a dra­
matic impact, not only on salary, but on fringe costs as well as on 
space. 

Now, our second point is the omission of material cost items. 
Again, as the issues have been framed and parties have exchanged 
their various views and discussed them, these come down to four 
categories: training, implementation-which is the transition to an 
alternative system, ongoing management time, and finally, the cost 
of transcription. 

Now, the Federal Judicial Center, in reviewing our critiques, has 
conceded that training costs was an omitted item. They have as­
serted it is a minimal item. We assert to you that it is a material 
item for the reason that it does not only include the cost of the 
trainer, but the time you have to take out of your work force to be 
trained. 

We also are concerned that only by looking at in-place court 
clerks who know legal procedures and who know courtroom oper­
ations, that training in the future, including the learning curve, 
will really eat into the time and efficiency of this new cadre of 
workers in the court setting. Consequently, we believe that is a ma­
terial item and it certainly could have been quantified. You cannot 
do a cost analysis by saying "we will do some training." It could 
have been measured and it certainly would normally be projected 
in any kind of program budget development . 

The transition costs equally are material and very significant, 
particularly under the new Administrative Office guidelines, which 
allow the court reporter to remain for 180 days. In the first year, 
that is a very significant cost. This is exactly what we are predict­
ing would happen. You have hidden costs in transitions. It happens 
in every program. In every major project I have worked on, I usual­
ly throw in a 30-percent contingency factor, and I'm lucky if I keep 
within that. There is no contingency factor in here for transition 
problems, and they can be very significant. 

Ongoing management time. The Center agrees that there is man­
agement time that should have been accounted for, but asserts that 
it is not material. On the contrary, if you were doing budget projec­
tions and you wanted to compare dollars to dollars, it is insufficient 
to say that it will not be a burden. It may be that the court clerk 
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will spend 2 percent of his time or 10 percent of his time managing 
this growing cadre of audio operators. We would like to see a 
number. And without that number, we do not think you can draw 
the kind of cost conclusions that have been drawn here. You don't 
have both sides of the ledger. 

The other part of it that is completely ignored is the impact on 
judicial time, a very, very precious commodity in our system. In 
the transition period and ongoing management period, if we assign 
percentage numbers-2 percent, 5 percent-the number itself is 
not important, it is the absence of the number that makes us be­
lieve this is simply a deficient cost analysis because it leaves out a 
potentially material line item. 

Now, the final area-and it leads into our questions about CAT­
is the cost of transcription. The only cost that is mentioned in the 
cost analysis of the Federal Judicial Center's study are those small 
amounts of transcripts ordered by the judges-$272 per year, per 
courtroom. In the Administrative Office's annual report it men­
tions that Criminal Justice Act transcripts for defendants alone 
projected in 1983, are estimated, at $2.25 million. That is a pretty 
big number to be putting on this comparative ledger, and it is 
simply missing. 

In addition to that, you have the Government ordering the same 
copy of those transcripts and paying for it as for the indigents. 
Then you have the Government ordering criminal appeal tran­
scripts for nonindigents, and you have those situations where the 
Government is a party to civil proceedings. Knowing the magni­
tude of those costs, and then looking at what we're calling the long­
term cost/price relationships, is the only way to get the full dimen­
sions of what is the programmatic and budget impact of a transi­
tion over 5 and 10 years. We think we should use a very long-term 
planning horizon in order to understand what we're doing today. 

Now let me address the third of our three major cost points, now 
in regard to CAT. What we are saying is that by not presenting 
any data whatsoever, or analysis, on the cost of preparing typed 
transcripts-this is missing from the study-you are simply placed 
in a position where you cannot assess the longer-term economics or 
the price of transcript. 

Comparing audio to steno, which is what the study primarily did, 
it may not be that relevant an inquiry because both are labor-in­
tensive systems. We are saying the computer-assisted transcrip­
tion-and this is based on my firm's experience and my personal 
experience in working with this, as well as a number of studies 
that have documented this-that under proper operating condi­
tions, CAT is an advanced technology that can reduce labor and is 
capital-intensive. That is important because people have to take 
out loans to afford these computers. 

We talk about a tremendous variability in the profiles of the 
courts. This is a very important undergirding to our analysis be­
cause a large urban court, combined with a high demand for expe­
dited transcript-which, by the way, is priced higher than regular 
transcript-really creates a totally different supply and demand re­
lationship than in a small rural court that does not have the same 
characteristics. In fact, if you look at the profile from data that we 
have seen, you will see a skewed distribution of courts; that is, high 
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courts here and low courts here. The average court, in many re­
gards, does not exist, or it is simply one strata of ma.ny. We think 
you have to examine the strata of different court sizes in order to 
understand what the cost-price relationships will be. 

Now, we think that if this were analyzed, it would lead to very 
likely substantial differences in the long-term impact on raising or 
stabilizing the price of transcript. We are not asserting to anyone 
that it will reduce the price of transcripts. The reality is that labor 
costs go up in a labor-intensive system. But we have definite, 
strong evidence, gathered by the Government itself, that the cost of 
computers is declining. Indeed, the advent of micro-computer tech­
nology is accelerating this trend tremendously. ''Re work with law­
yers all the time who are now adopting micro-computers. Court re­
porters are using microcomputers and the costs are going down 
very quickly. This is a significant trend. 

Our study and our report examined quantita.tive factors. I.would 
like now to address some qualitative factors in closing my remarks. 

My own experience over the last 8 years has been a full-time job 
of applying management techniques and computer technology in 
litigation across the country. My clients have included the U.S. De­
partment of Justice, Fortune 1000 corporations, State agencies, and 
law firms, large and small. 

What we are witnessing is a convergence of information manage­
ment and technology in the litigation arena. It is a remarkable 
trend. Some of the tools that have been developed and are in use 
right now are computer-assisted indexing, search-and-retrieval sys­
tems, computer-based evidence-data that is only accessible in a 
computer format, and finally, computer-assisted transcription. So 
we see a demand, both economic and political, to reduce the cost of 
litigation. 

Computers have demonstrated exciting prospects for controlling 
these costs and improving the productivity of court reporters and 
of judges and of trial lawyers. Until we see audio technology devel­
oping or catching up with these computer trends, perhaps in the 
year 2000, perhaps in the year 1990, with voice recognition devices 
that can hear eight people in the babble and robust environment of 
a courtroom, I believe that switching on a tape recorder will be a 
retrograde motion for the judicial system. 

We would be very pleased to answer any questions that the com­
mittee might have. Thank you. 

[The statement of Mr. Keane, with attachments, follows:] 
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STATEMENT OF JAMES I. KEANE 

Mr. Chairman and members of the sUbcommittee: My name is 

James Keane. I am with Coopers & Lybrand in New York City and 

serve as the director of our Litigation Services Group. As you 

are aware, coope'rs & Lybrand is one of the world's largest 

public accounting and management consulting organizations. 

Last summer, I directed a team of accountants, economists and 

consultants-in legal information processing in reviewing the 

Federal Judicial Center's study of court reporting (FJC 

Study) • 

This independent review was done at the requ'est of an audit 

client, stenograph Corporation, which is one of the major 

providers of ·computer assisted transcription- or CAT devices 

and software for court reporters. 

The purpose of our review was to test the reasonableness of 

tha FJC study's assumptions about the costs and economics of 

audiotape and stenographic methods of recording and 

transcribing court proceedings. 

Our report, which you have before you, was submitted to the 

U.S. Judicial Conference in September, 1983. At this time, we 

ask that it be incorporated in the record. I am here today to 

give you an overview of our findings and re~ommendations. 
.. 
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Our study team consisted of senior personnel from our 

Economics Studies Group, our Office Automation and productivity 

Group, specialists in federal sector cost analysis and 

consultants, such as myself, in lidgation management and 

automation. My own experience over the last fifteen years, as 

a trial lawyer and as a consultant to trial lawyers, includes 

the use of audiotape and steno based transcripts and extensive 

development of computerized litigation files, including CAT 

applications. 

Based on our review, we concluded the FJC study does not 

support its proposition that the federal government will 

re~lize sUbstantial savings by switching to audiotape 

recording. Our finding is based on three fundamental 

shortcomings in the FJC Study: 

1) It understated significant cost items, 

2) It ommitted potentially material cost items, and 

3) It failed to address potentially significant cost 

differences between the labor intensive transcript 

production from audiotape compared to a capital 

intensive system such as CAT which· can reduce labor 

costs in the transcription process. 
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The FJC study states that there will be potential savings in 

excess of $20,000 per year, per courtroom, by converting to 

audiotape recording. We do not believe this is a supportable 

conclusion, and we recommend further study of the data already 

gathered, supplemented by a properly stratified sample. We 

believe this would lead to different conclusions with regard to 

the cost and economics of court reporting and transcript 

production. 

The full text of our report discusses our findings and 

recommendations in detail. Today, let me limit my comments to 

our major critiques. 

1. The FJC study underestimated significant cost items, 

particularly with regard to personnel costs. In assessing 

the reasonableness of the FJC study's underlying 

assumptions for personnel costs, we disagreed with its 

conclusion from the test data that audio operators/court 

clerks will only spend 60.4% of their time in court 

reporting duties. The monitors in the study were test 

subjects who did not have a backlog of transcripts to order 

and control, nor were they required to meet peak manpower 

demands when all courtrooms were in session. The more 

reasonable and conservative estimate should have been 100% 

utilization for a specialist function. This, in turn, 

affects the related assumptions for fringe benefits and 

space. 

2. 

'I 
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The FJC study omitted potentially material cost items. The 

FJC study offered no estimates for the costs of training, 

implementation, ongoing management time, or the full cost 

of transcripts to the court or the federal government. In 

1982, the Administrative Office of the Court projected 

$2.25 million in transcript costs for Criminal Justice Act 

defendants in 1983, and this excludes transcript costs for 

the u.s. Attorney's Office for all criminal trials as well 

as civil trials (where the u.s. is a party). This last 

omission is significant, because it deviated from the 

original FJC study plan to analyze ·the ~osts of preparing 

typed transcript •••• • pp. 101-102. 

3. The FJC study failed to address potentially significant 

cost differences between a labor intensive system such as 

audiotape transcript preparation and a capital intensive, 

labor saving system sudh as CAT. By not presenting any 

data or analysis of the costs of preparing transcripts, the 

FJC study did not address the longer term economics of the 

price of transcripts. Comparing only aUdio to steno may 

not result in significant variations, as both systems are 

labor intensive in typing transcript manually. 

Computer-Assisted Transcription or CAT is an advanced 

technology which reduces labor but is capital intensive. 

The cost of labor rises, while the cost of computers has 

been declining. This points to potentially SUbstantial 
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differences which are likely to have a long-term impact on 

raising or stabilizing the price of transcripts to the 

Government and the partl'es. Th' 
lS relative cost increase 

factor must be examined, b~cause l't could 
. further offs~t 

any proposed savings from audiotape. 

This last point t' 
. con alns a qualitative aspect we did not 

address in our limited review of quantitative factors. 
My own 

exp~rience over the last eight years has been a full time job 

of applying management techniques and computer technology to 

litigation accross the, country. l~ I' 
~y c lents have included the 

U.S. Department of Justice, major corporations, state agencies 

and private law firms, large and small. 
What we are witnessing 

is the convergence of litigation information technologies. 

These include computer assisted indexing, search and retrieval 

systems, computer based evidence, and computer assisted 

transcription. There is a demand, b th ' 
o economlc and political, 

to reduce the cost of litigatl'on. C 
omputers have demonstrated 

exciting prospects for controlll'ng t 
cos s and improving 

productivity of judges, lawyers, and court reporters. 
Until 

audiotape catches up with these computer trends, perhaps 

through voice recognition, switching on an aUdiotape recorder 

is a retrograde motion for t cour reporting. 
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ELECTRONIC RECORDING OF COURT PROCEEDINGS: 
ATTORNEYS' SATISFACTION WITH AUDIO TECHNOLOGY 

INTRODUCTION 

Jill Berman Wilson 
Director of Research and Technology 

National Shorthand Reporters Association 

The concept of using a tape recorder to record activities in a 

court is not a new one. However, four separate surveys conducted 

over the past two years clearly indicate that attorneys practicing 

in those courts using tape recording are unsatisfied with this 

alternative to court reporters. Furthermore, the findings 

indicate that the greater the level of experience with tape 

recording, the greater the dissatisfaction level among the users. 

The low level of satisfaction is consistent throughout the four 

surveys and across such areas of inquiry as in-court performance, 

completeness and accuracy of transcripts, and timeliness of 

transcript production. 

As early as 1937, courts were experimenting with the use of wire 

recorders as SUbstitutes for court reporters to preserve a 

verbatim record of proceedings. In that year, Congressman Hobbs 

of Alabama introduced legislation in Congress that provided for 

the use of electrical recording machines in one of the Federal 

Courts for the District of Columbia. l In 1945-46, three 

different electrical recording technologies were used in addition 

to manual reporting to preserve the record of the Nuremberg War 

Crimes trials -- the phonograph type, in which grooves were cut in 

a disc by the recording unit: the Soundscriber type, where a 
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leedle inscribes a disc instead of cutting it~ and, the magnetized 

a magnetl.'c "head" places electrical impressions on wire type where 

the wire. 2 

Since that time, the technological advances in tape recording have 

been dramatic. Courts are using taping systems with four, six, or 

even 'eight recording tracks, allowing fc~ separate recording from 

In 1960, upon ~ttaining statehood, Alaska 
multiple microphones. 

determined that it would use tape recording, in lieu of live court 

reporters, throughout l.ts cour sys • . t tern 3 Since that time, other 

jurisdictions have considered the implementation of electrical 

recording. Although Alaska remains the only jurisdiction to use 

electrical recording exclusively, New Mexico and the District of 

Columbia are making extensive use of taping systems and may well 

implement taping on a jurisdiction-wide basis in the near future. 

The goal of any reporting/recording system is the preservation of 

a verbatim record of ' court proceedings to assist in future 

proceedings or as t e asl.S or ap • h b 'f peal Therefore, trial and 

th most freq uent consumers of verbatim 
appellate attorneys are e 

transcripts and thus are well-placed to comment on the performance 

of reporting and recording systems. 

Over the past two years, surveys of attorneys have been conducted 

in four jurisdictions where electrical recording is used in 

general jurisdiction trial courts. The goal of these surveys was 

to gain information on the relative levels of satisfaction with 

live court reporters and electronic recording among attorneys who 
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practiced frequently in these courts and are frequent purchasers 

of trial and other transcripts. This report presents the results 
of those surveys. 

BACKGROUNq 

District of Columbia 

In 1978, with the completion of its new court facility, the 

District of Columbia court system began widespread use of 8-track 

electronic recording systems in a number of its new CQurtrooms. 

The Baird Corporation (then Baird-Atomic) had designed a 

centralized recording system modeled on the system used in 

Montreal. As of April 1982, 21 courtrooms were linked with the 
taping system. 4 

In early 1982, a survey was sent to 1248 members of the D.C. Bar 

and the Association of Trial Lawyers of America who were believed 

to practice frequently in the D.C. Superior Court. 117 responses 

were returned, of which 92 were "qualified" for analysis. 5 

Although the response rate was low, those who did respond had 

significant experience within the court. 75% of the qualified 

respondents appear in the Superior Court at least once a month and 

32% had handled more than 100 cases in that court in the two years 
previous to the study. 

Ontario 

In May 1982, the Chartered Shorthand Reporters' Association of 

37-003 a - 84 - 9 
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Ontario conducted a similar survey of attorneys regarding their 

levels of satisfaction with three methods of reporting used in 

Ontario trial courts -- shorthand reporting, stenomask, and tape 

recording. At the time the survey was taken, tape recording and 

stenomask had been in place in all courts in Ontario, with the 

exception of the Supreme Court Trial Division, for at least five 
6 years. 

Survey forms were sent to approximately 1400 attorneys in Ontario 

and 344 were returned. As with the Washington, D.C. survey, the 

first question on the survey form was designed to determine 

whether the respondent had actual experience with these different 

methods of record preservation. As a result, 310 responses were 

"qualified" for analysis. The CSRAO contracted with an 

independent consultant, W.G. Anderson, to conduct the analysis of 

the survey forms. 7 Although the relatively low response rate 

made it difficult to formulate reliable conclusions, Anderson 

commented that, "The results can be uss:d where overwhelming 

support or concern was expressed for a particular system of 

transcription. The results of the survey do indicate such strong 

preferences, and therefore can be considered valid to draw general 

conclusions. 118 

New Mexico --.,-

Tape recording is used in New Mexico District Courts as a 

substitute for court reporters in all types of proceedings, with 

the exception of civil trials. New Mexico is also unique in that 
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it is the only state where the actual tape r~cording, not a 

transcript of the recording, is the record on appeal. In October 

1982, the New Mexico Court Reporters Association contracted with 

Sandia Market Research Corporation to analyze a survey of trial 

attorneys in New Mexico; the survey instrument was virtually 

identical to the instrument used in the Washington, D.C. survey. 

429 attorneys were surveyed; 339 responses were "qualified" for 

analysis. 9 

Massachusetts 

In March 1983, the Massachusetts Shorthand Association'decided to 

conduct a survey similar to the Washington, D.C. survey. However, 

in Massachusetts, tape recorders are used only in district courts 

while reporters continued to be used in superior courts. Since 

civil cases are not heard in district courts, only those attorneys 

regularly practicing criminal law in both district and superior 

courts were queried. In addition, MSRA added several questions to 

the basic D.C. instrument format to query how frequently 

malfunctions on the tape recording, system had mage it impossible 

to obtain a transcript of the proceeding • 

The survey was sent to 886 members of the Massachusetts Bar 

Association (criminal division), the Massachusetts Defenders 

Committee and the District Attorneys' offices statawide. 265 

responses were received; however, the analyst did not 

"disqualify'" those who had not met certain criteria, i.e., all 

responses were included in the analysis. Among the respondents, 
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67% had appeared in District courts at least once a month over 

two years prior to the survey and 65.4% had appeared in the 

Superior courts at least once a month during the same time 

frame.
IO 

Professor Robert Eng of Babson College conducted the 

analysis of the survey responses. 

RESULTS 

the 

Although the questions varied slightly from survey to survey, 

several key questions were consistent throughout the four. In 

each survey, respondents were asked about their overall level of 

satisfaction with court reporters and tape recording systems, in 

terms of in-court performance, accuracy of transcripts, and 

timeliness of transcript production. Tables 1, 2, and 3 provide 

the survey responses on those issues. 

Table 1 

"In terms of in-court performance (i.e., play back, bench 
conferences, going on and off the record), 

please rate your overall level of satisfaction." 

Percent Ver~ Satisfied or Satisfied 

DC Ontario NM MA 

Reporter 94% 95% 95% 93% 
Tape System 48% 34% 20% 20% 
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Table 2 

"In terms of completeness and accuracy of the transcript, 
please rate your overall level of satisfaction." 

Percent Ver~ Satisfied or Satisfied 

DC Ontario NM 
Reporter 93% 77% 93% 
Tape System 37% 17% 20% 

Table 3 

"In terms of the timeliness with which transcripts 
were produced, please rate your 
overall level of satisfaction." 

Percent Ver~ Satisfied or Satisfied 

DC Ontario NM 
Reporter 69% 44% 77% 
Tape System 28% 28% NA 
It seems clear that 

MA 

95% 

18% 

MA 

71% 

31% 
in each jurisdiction, reporters were favored 

over tape systems for overall in-court performance, completeness 

and accuracy of the final transcript, and timeliness of transcript 

delivery. 

Two other questions were consistent throughout the four surveys, 

although they were stated in slightly diffe~ent form in the 

Ontario survey. Each survey asked the respondents to indicate 

their preference in a trial setting for court reporters, tape 

recording or neither, as the method of preserving the record • 

Table 4 indicates the responses received. 
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Table 4 

"If given the choice, would you prefer that trials 
in which you appear be reported by a court reporter 

or by recording equipment?" 

DC Ontario NM 

Reporter 71% 76% 85% 

Tape System 12% 12% 7% 

No Preference 17% 12% 8% 
The final question that was consistent throughout asked the 

MA 

90% 

3% 

7% 

respondents their opinion of expanded use of tape recording in the 

jurisdiction where they practice. Table 5 presents the results of 

that question from each jurisdiction. 

Table 5 

"What is your opinion on 
recording equipment in lieu 

DC 

Strongly Disapprove/ 54% 
Disapprove 

No Opinion 24% 

Strongly Approve/ 22% 
Approve 

expanding the use of 
of a court reporter."ll 

Ontario NM 

71% 75% 

14% 13% 

15% 12% 

In two of the surveys, D.C. and Massachusetts, analysis of the 

data included cross tabulation of the question dealing with 

expanded use of tape recording to determine whether the 

MA 

74% 

10% 

16% 

respondents' opinions varied consistently with their levels of 

experience with tape recording systems. In both instances, the 

greater the level of experience with tape recording system, the 

less the respondents favored their expansion throughout the court 

system. 
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In D.C., of those respondents who appear in the D.C. Superior 

Court on a daily basis, 60% strongly disapprove or disapprove of 

the expansion of tape recording, while only 15% in the same 

category approve and none strongly approve. Of those who have 

handled more than 100 cases in that court over the two years prior 

to the survey, 70% strongly disapprove or disapprove, 26% approve 

and none strongly approve. 12 In Massachusetts, the results were 

virtually identical. Of those attorneys who appear in Superior 

Court on a daily basis, 77% disapprove or strongly disapprove of 

expansion of tape recording while 10% approve or strongly 

approve. Of those who handled more than 100 cases in the two 

years before the survey, 84% disapprove or strongly disapprove and 

6% approve or strongly approve. 13 

There was one other interesting finding in the Massachusetts 

survey. In the questionnaire, the respondents were asked "Have 

you, because of electronic failure or other reason, been unable to 

have transcripts produced from district court 

electronically-recorded tapes?" (question 7a) and "If yes, how 

frequently?" (question 7b). 65% of the respondents answering this 

question (n= 227) said they had been unable to have transcripts 

produced from the tape, citing such reasons as "inaudibility", 

"blank tape delivered", and "inability to locate tapes." Of those 

who said they had encountered problems, 85% had run into problems 

between one and five times during the past two years, 8% had run 

into problems six to ten times, and 7% had been unable to have a 

transcript produced from the tape more than ten times in a two 

year period. 14 
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CONCLUSIONS 

There is little question that, in and of itself, none of these 

surveys establishes a generalizable conclusion that trial 

attorneys prefer court reporters to tape recording systems. 

However, taken as a whole, the consistency of findings among all 

four surveys, taken in jurisdictions using soph.isticated tape 

recording equipment over an extended period of time in the regular 

conduct of court business, supports two conclusions: 

The primary consumers of trial transcripts overwhelmingly 

prefer reporter-bas~d transcripts for accuracy, completeness, 

and timeliness; 

Reporters are far more effective in such in-court duties 

as reading back, reporting bench conferences, and going on 

and off the record. 

It also seems clear, based on the cross tabulations performed on 

the data from D.C. and Massachusetts, that familiarity breeds 

contempt: The greater the expe~ience with a tape recording 

system, the less likely the consumers are to recommend its 

expanded application. 
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FOOTNOTES 

Foster, Annual Report, (1946), p. 171. 

Ibid., p. 173. 

RPC, A Financial Analysis (1978), p. 

Polansky & Barthlow, 1982, p. 4. 

The goal of this study was to query levels ~f satisfaction 
with the recording system in the D.C. Superlor Court. One of 
the first questions on the survey was "On the average, how 
frequently have you appeared in the D.C. Superior Court over 
the past two years?" Those questionnaires where the 
respondent answered "never" (25 o~t of 117) w~re deleted from 
the final analysis on the assumptlon tha~ ~helr an~wers were 
based on general opinion and not on speclflc experlence with 
this sytem. 

Letter from Mark Nimigan, President of CSRAO, to Jill Berman 
Wilson, November 30, 1982. 

Anderson, 1982, p. 1. 

Ibid., p. 3. 

In this instance, the criterion for qualification was 
appearance in the District Court at least once a month during 
the two years preceeding the survey. Sandia Research Corp, 
1982, p. 1. 

10. Bulgar, 1983, p. 3. 

11. In the Ontario survey, this question was phrased in the 
opposite context, i.e., the respondents were asked if they 
would support the expansion of the use of shorthand 
reporting. 71.3% supported the expansion of shorthand 
reporting, 14.5% did not support expanded use of s~o:thand 
reporting, and 14.2% indicated that they h~d no oplnlon or 
provided no response. In Table 5, these flgures were 
inverted for consistency with the rest of the table. 
Anderson, OPe cit., p. 12. · 

12. Kajdan & Wilson, 1982, p. 4. 

13. Eng, 1983, Table 3. 

14 • Ibid., p. 2 
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A REVIEW OF THE 
FEDERAL JUDICIAL CENTER'S 

EVALUATION OF STENOGRAPHIC AND 
AUDIOTAPE METHODS FOR 

UNITED STATES DISTRICT COURT REPORTING 

Coopers & Lybrand 
September 20, 1983 

Contact: James Keane 
1251 Avenue of the Americas 
New York, NY 10020 
212/536-3005 

If L-______ ~____.l~ __ _"__L_!' -""----~~_~ __ ~~ ___ .. ___ . 
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Coopers 
& Lybrand 

Edward H. Kight 
President 

certified Dublic accountants 

management oonsuhlng 
servIceS division 

Stenograph Corporation 
73000 Niles Center Road 
Skokie, IL 60077 

Dear Mr. Kight: 
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1251 Avenue of the Amencas 
New York New York 10020 

telephone (212) 536·2000 
telex 126496 
cables Colybrand 

September 20, 1983 

In pnnClpai areas of the World 

At your request we have conducted a limited review 
of the 1983 study by the Federal Judicial Center entitled, 
A Comparative Evaluation of Stenographic and Audiotape 
Methods for United States District Court Reporting (FJC 
Study). The results of our review are attached for your 
consideration. . 

, We specifically examined the FJC Study's statistical 
methodology and cost analysis of federal court reporting. We 
have not addressed the feasibility or potential costs of 
audiotape court recording in general, but only the validity of 
the Federal Judicial Center's interpretations and projections. 

As issues evolve in the evaluation of court report­
ing, we believe it is important to acknowledge the very 
specific context of our review. We have made every attempt to 
articulate and document the basis for our observations within 
severe time limitations. We do not believe our conclusions 
would change in a more complete examination, but we would 
expand our analysis and examine a more complete range of 
issues in the light of available data. To the extent we were 
unable to examine all relevant work papers from the Federal 
Judicial Center, we disclaim responsibility for possible 
resulting misinterpretations. 

We conducted our study to address key issues raised 
in the FJC Study prior to a meeting of the Judicial Conference 
on September 21, 1983. We have accordingly used an approach 
we believe is appropriate for an audience familiar with the 
issues under consideration. 

It should be noted that our Chicago office conducts 
the annual 1nd~pendent audit of Stenograph Corporation through 
its parent company, Quixote Corporation. We have not utilized 
audit perso~nel or information in the conduct of this review. 

\: 
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i , . 

Edward H. Kight 
september 20, 1983 - 2 
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t and we have agreed that when 
i dependent repor, . 

This is an n t be released in fUll. 
released it mus . 

, s lease contact James 
Should you have any ques~~on 4Pn our New York Office 

't' tion Serv~ces ~ f Director of L~ ~ga. tn~r in charge 0 our 
K(~~~~536-3005) or Richard coop~r'h~~~to~ D.C. office (2021 

, studies Group in our as , 
Econom~c 

822-4277) 
Very truly yours, 

~etS J l f ~ftQMJ 

o 
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EXECUTIVE SUMMARY OF CONCLUSIONS 

The FJC Study does not provide a comprehensive and 
coordinated estimation of the costs of an aUdio recording 

system. It is therefore impossible to state that substantial 
savings would accrue if the current court reporting system is 
replaced. This conclUsion is derived from our specific 
statistical and economic analYSis of the FJC Study. Four 
fundamental limitations exist: 

Statistical 

1. Data from the Administrative Office of the 

Courts on transcript production demonstrates that 

a court is not a homogenous unit. Therefore, i~ 
is invalid to even attempt to estimate costs for 
a so-called "average" court. 

Economic 

2. The assumptions in the FJC Study result in an 

underestimation of the selected cost items for 
an aUdio recording system. 

Even though aUdio recording personnel would be 

performing a specialist function, salary esti­

mates and a number of related costs are reduced 
by assuming a 60.4 per cent utilization rate. 
This assumption is very significant because it 

has a direct and cascading effect on a number of 
relatively large cost items for aUdio recording 
systems. 

3. The FJC Study is partial and inconclusive 

because it omits significant cost items, such as 

training costs, management implementation costs, 
and management administration costs. 
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4. There is no comparison of the cost differences 

between labor intensive systems, such as audio, 
and capital intensive systems, such as CAT. 

There are potentially sUbstantial differences 

which are likely to have a long-term impact on 
raising or stabilizing the price of transcripts 

to the Government and the parties. This relative 

cost increase factor must be examined because it 
could offset any proposed savings . 

For convenience we have repeated Tables 

text following page 3-13. Table A shows 
disagree with specific cost items or the 

5 and 6 

specific cost items. Table B shows our estimates 

the areas 

omission of 
for cost 

items that were included in FJC study and 

items. Given the tim~ and data available 
to estimate these unknown costs. 

~t' 

a "?" for omitted 

it was not possible 
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Table A 

DEGREE OF AGREEMENT WITH FJC' S AUDIO RECORD_ ... 
COST ASSUMPTIONS/ESTIMATES 

ICATEGORY INO DIFFERENCE SOME DIFFERENCES MAJOR DIFFERENCES UNKNOWN 
1------------------------------1_---------- ________________________________ ~ __ __ 
1 1 
I Personnel I • 
I I 
Benefits I • 

Space 

Furnishing and telephone 

Audio equipment 

Audiotapes 

Equipment maintenance 

Installation 

ICourt-ordered transcripts 
1 
ITraining 
1 
I Management/Implementaton 
I 
IManagement/Administration 
I 
ITranscription costs to the 
IGovernm~nt 

I 
I • 

• 
• 

• 
• 
• 

• 
• 
• 
• 

• 

I' 

\ 
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Table B 

w COST COMPARISON FOR AN AUDIO RECORDING SYSTEM: SIX YEAR COST 
-.J 
I 

0 1 1ST I 2ND 3RD 4TH 5TH I 6TH 
0 
w 1 CATEGORY YEAR 1 YEAR YEAR YEAR YEAR 1 YEAR TOTAL 
0 1 I I 

1 Personnel 11,442 1 11,900 1 12,316 1 12,811 I 13,386 1 13,921 I 15,896 
OJ 1 (,8,943) (19,100) (20,489)1(21,308)1(22,161)1(23,041)1(125,648) .,. 1 

, 1 Benefits 1,293 1,464 1,646 1,841 2,048 2,269 10,561 
I-' 1 (2,141) (2,423 (2,125) (3,041) (3,391) (3,151) (11,484) 
0 1 

1 Space 921 954 918 1,015 1,040 1,065 5,919 
1 (2,955) (3,042) (3,120) (3,198) (3,216) (3,354) (18,945) 
1 
1 Furnishing and telephone ',840 265 290 315 340 365 3,415 
1 1 ( 1,840) (265) (290) (315) (340) (365) (3,415) 
1 1 
1 Audio equipment 1 10,200 . 0 0 0 0 0 10,200 
1 (10,200) (0) (0) (0) '(0) (0) (10,200) .... 

~ 

1 I!:o-..... 
1 Audiotapes ~ , ,050 1,050 ',050 ',050 1,050 1,050 6,300 
1 ( 1,320) ( 1,320) (1,320) (',320) (1,320) (1,320) (1,920) 
1 
I Equipment maintenance 0 .1,225 1,285 1,350 1,490 1,490 6,110 
I (0) ( ',225) ( 1,285) ( 1,350) (1,490) (1,490) (6,110) 
1 
I Installation 3,000 0 0 0 0 0 3,000 
1 (3,000) (0) (0) (0) (0) (0) <3,000) 
1 

·1 Court-ordered transcripts 212 212 212 212 212 212 1,632 
1 (212) (212) (212) (212) (212) (212) (1,632) 
1 . f 1 
1 Training I ? ? ? ? 1 ? ? ? .-
1 1 1 I' .... ", 

I Management/implementation I '/ ? ? ? 1 ? ? ? 1 
1 1 1 I ), 

j Management/administration 1 ? ? ? ? 1 ? ? ? 1 " <lI F 
;.,- 1 I 1 I 

1 Transcript costs to the Governmentl '/ ? '/ '/ 1 ? ? ? 1 
1 I 1 1 

( ____ ) Coopers & Lybrand estimates 

\ .. 
\ 
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I. STUDY BACKGROUND 

Coopers & Lybrand was engaged by Stenographic 
Corporation to conduct a limited review of the 1983 Federal 
Judicial Center Study entitled A Comparative Evaluation of 

Stenographic and Audiotape Methods for United States District 
Court Reporting (FJC Study). 

Stenograph Corporation is a subsidiary of Quixote 
Corporation. It sells stenographic equipment, including 

computer assisted transcription (CAT) devices and software. 

Because of our experience in evaluating manual and automated 
systems for litigation data, we were asked to provide an 

objective assessment of the FJC Study findings and conclusions 
that audiotape recording is a cost effective alternative to 
stenographic court reporting. 

Audiotape recording technology does not utilize 
stenographic devices or computer assisted transcription 

systems. Should the findings of the FJC Study be adopted, 
they would have a direct impact on court reporters and sup­
pliers of stenographic devices. 

Our Approach 

Our review proceeded in two phases. In the first 
phase we used a multi-disciplinary team to examine issues and 
determine if sufficient reliable data were available to reach 
sustainable conclusions regarding the FJC Study. This review 
team consisted of senior staff: two Ph.d. Economists, two 

specialists in federal program cost evaluations, a specialist 
in office and clerical operations and an attorney with exten­
sive experience in litigation and legal information systems 
development. This team concluded there were sufficient 
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questions about the FJC Study to warrant further investigation 
based on available literature and the partial availability of 
FJC Study's workpapers. 

The second phase consisted of analyzing key pOints 
in prior studies of court reporting methods, examining the FJC 
Study in detail, selectively reviewing some of the raw study 
data, confirming our conclusions against the literature as 

well as our substantive experience in the various disciplines 
within the scope of study and, finally analyzing the results 
in the body of this report. 

Because of time constraints and the unavailability of 
the complete FJC Study workpapers, we have only conducted a 
limited review. 

Qualifications 

Our firm and members of the analysis team have 
participated in a significant number of federal program 
evaluations. The engagement leader, James Keane, was a 

principal investigator in our Comparative Systems Analysis of 

JURIS, LEXIS and WESTLAW* for the U.S. Department of Justice, 
(1979). Mr. Keane was formerly an Assistant Attorney General 
of Maryland, and a Director of Research for Aspen Systems 
Corporation's Legal and Regulatory Information Center. In 
addition to experience as a court clerk, law clerk and 

litigator, he has over eight years consulting experience in 
developing manual and computer operations for processing 
~.itigat.ion data. 

*Contract J~OMF-79-C-0072, available in microfiche from the 
National Technical Information Service, No. TB80225899. 
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The staff economist who conducted the detailed 
analysis of statistics, costs and economics was John Beaumont 
of our London Economic_Studies Group. Mr. Beaumont has been 
a Professor of Quantitative and Theoretical Human Geogra-
phy in England and is currently assisting our U.S. offices in 
regional and national economic forecasts for public and 
private sector programs. 

The senior economist on the team, Dennis Dugan was 
the former Chief Economist for the General Accounting Office. 
The review partners for the study were Alan Silverman, National 
Partner in Charge of our Litigation Service Group and a former 
Director of Litigation Analysis for the International Business 
Machine Corporation, and Richard Cooper, Partner in Charge of 
our Economic Studies Group in Washington, D.C. 

" : 
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II. STATISTICAL METHODOLOGY 

Site Selection 

The information in the FJC Study ~s obtained from a 
sample of twelve district courtrooms from the population of 
U.S. District Courts, many of which have multiple courtrooms. 
The representativeness of this sample is of paramount impor­

tance because it is the foundation from which the results and 

conclusions are derived. 

"Project sites were selected with an effort to 
obtain a range of'court sizes, caseloads, case 
types, and volume of transcript demand, and to 
include some courts in which at least some 
reporters used computer-aided transcription ~CAT) 
'and some courts in which bilingual proceedings 
could be expected" (FJC Study, p. 22). 

The FJC Study uses this cross section to analyze 

accuracy and timeliness of delivery but not to analyze costs, 
where they use a mean or "average" court. To understand the 
interrelationship between total transcripts and transcript 
type, we constructed a matrix of both factors in Table 1 from 
data for the test site District Courts (not courtrooms) 
available .from the Administrative Office of the Courts. The 
table clearly demonstrates inherent variability. In the absence 

of detailed (fixed and variable) cost structures of individual 
courts, sole reliance on an "average court" can provide misleading 
results. No account is taken of the skewed distribution of court 

si:es in the country. 
This failure to recognize explicitly Courts' hetero­

generity is the fundamental weakness of the FJC Study's cost 
analysis. This shortcoming is very surprising given the 

earlier commissioning by the Federal Judicial Center of a 1971 
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PROFILE OF FJC's STUDY'S Table 1 

PROJECT SITE COURTS 

"otal Transcript 
District Court Pages for Project 
(locations Courts for 1962- Ordinary Expedited Daily Hourly 

within District) (J of Circuit Total) Transc'r ipts Transcripts Transcripts Transcripts 

PA(E) 1511,106 122,573 3,937 23,057 2,625 

(35J) 

NY(E) 107,631 16,961 11,265 62,626 20,966 

(Brooklyn) (15J) 

HA 66,376 62,566 3,537 11,1103 10,265 

( Boston) (63J) 

CA(N) 72,759 33,7911 12,365 12,526 14,072 

(San Francisco) (12J) 

MO(E) 50,966 119,753 671 110 
(19J) . 

AL(N) 36,051 34,067 932 1,540 166 ~ 

( Birmingham) (7J) 
~ 

TX(W) 35,603 23,450 9,666 56 2,631 
C1) 

(San Antonio) (6J) 

WA(W) 35,755 30,460 11,641 76 II 

(Seattle) (6J) 

NW 31,566 16,537 3,576 9,461 

(Albuquerque) (13J) 

SC 21,266 20,229 624 70 102 

(Columbia) (6J) 

WI(W) 13,566 11,122 1,151 1,1711 
(4J) 

LA(W) 6,960 6,2110 579 141 

(Opelousas) (2J) 
c 

'-..0 , 
National Total of 
Transoript Pages 11,390,3311 
-These statistios are for OOUl'ts and were not broken down by courtroom. They include 
transori~ts of offioial court proceedings held before judges and magistrates. Totals 
also ino ude Court-ordered transcripts. 
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II. STATISTICAL METHODOLOGY 

Site Selection 

The information in the FJC Study is obtained from a 

sample of twelve district courtrooms from the population of 
U.S. District Courts, many of which have multiple courtrooms. 

The representativeness of this sample is of paramount impor­

tance because it is the foundation from which the results and 

conclusions are derived. 

"Project sites were selected with an effort to 
obtain a range of'court sizes, caseloads, case 
types, and volume of transcript demand, and to 
include some courts in which at least some 
reporters used computer-aided transcription ~CAT} 
'and some courts in which bilingual proceedings 
could be expected" (FJC Study, p. 22). 

The FJC Study uses this cross section to analyze 

accuracy and timeliness of delivery but not to analyze costs, 

where they use a mean or "average" court. To understand the 
interrelationship between total transcripts and transcript 

type, we constructed a matrix of both factors in Table 1 from 

data for the test site District Courts (not courtrooms) 

available from the Administrative Office of the Courts. The 
table clearly demonstrates inherent variability. In the absence 

of detailed (fixed and variable) cost structures of individual 

courts, sole reliance on an "average court" can provide misleading 

results. No account is taken of the skewed distribution of court 

si~es in the country. 

This failure to recognize explicitly Courts' hetero­

generity is the fundamental weakness of the FJC Study's cost 

analysis. This shortcoming is very surprising given the 

earlier commissioning by the Federal Judicial Center of a 1971 
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study of court reporting systems by the U.S. Department of 
Commerce, National Bureau of Standards (NBS Report 10641, 
Project 431538, Volume 1). This report concluded that, 

" it should be emphasized that the demands for' 
transcript vary widely from one jurisdiction to 
another, among courts and types of courts within 
a jurisdiction, and from time to time even for 
individual courts" (p. 158). 

The NBS study further concluded, 

"The initial step is to assess transcript require­
ments by individual courts or types of court within 
a system, including estimates of the number of 
pages of transcript produced annually, appraisal of 
the "appearance" requirements for the record, legal 
and traditional constraints, etc." (p. 20) 

We believe that even a decade later these clear 
recommendations have not been addressed adequately. 

Sampling 

For practical reasons, sampling was undertaken prior 
to completion of the project; thr€e equal size samples were 
drawn at fixed times. Each of the three sample periods was 
supposed to produce a proportional random sample of 835 pages; 
that is, the sample size of each court was to be proportional 
to the total number of pages produced by the court. The FJC 
Study also attempted to stratify the sample by different 
categories for transcript production schedules. While such 
information is summarized in Tables 23 and 24 of the FJC 
Study, insufficient information is available to be able to 
categorize the stratification of the sample by both Court and 
transcript production schedule. In Table 1 we have assembled 
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and stratified these factors with data from the Administrative 
Office of the U.S. Courts; tabulations on ~Attendance and 
Transcripts of United States Court Reporters, Calendar Year 
1982.~ This enabled us to examine whether courts are func­
tionally homogeneous entities within the limited context of 

the cost analysis in the FJC Study. This is an important test 
given the implicit assumption that they are identical and it 
is legitimate to concentrate attention on costs per court. 

To evaluate the overall accuracy of the transcripts, 
in the FJC Study, systematic samples were drawn from all the 
pages that were marked by proofreaders; in each of the three 
sampling stages, the FJC Study attempted to draw 24 pages for 
each court. When this approach did not result in at least 70 
pages per court in total for three stages, they systematically 
drew additional pages to reach this level or until they 

exhausted all the proofread pages for a particular court. 

This resulted in only obtaining 29 to 33 pages in four courts.* 

For the functional relevance evaluation, the whole 
sample of 2483 proofread pages was screened by legal assistants 
to isolate discrepancies that were likely to make a difference 
in potential uses of a transcript. The remaining discrepancies 
were considered by panels of federal judges and trial attorneys 
to determine which were functionally relevant. This sampling 
approach was not unreasonable and, subject to a audit of 

results, we can see no reason to question the thoroughness of 
the detailed review. 

*Discrepancies in the calculations on Table 23 were explained 
in a letter to Geor'ge H. Crawford, Esq. from Russell Wheeler, 
dated September 14, 1983: '~The data for court G were 
inadvertently placed as well in the row for court A. Court 
A's total pages are 1,594 (8.9% of the column total) and its 
s~mple pages are 211 (8.5% of the column)~ 
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We must raise a number of specific questions, mainly 
ariSing from a lack of detailed documentation of the sampling 
procedure. 

Since the primary sample was proportionate a~d 
resulted in a relatively small number of pages 
in the sample for some courts, it is surprising 
that the FJC Study attempted to make the overall 
accuracy sample size approximately constant (70 page,s) 
for each court. 

Given the nature of the three sampling stages, 
each of the three samples may not provide a 

representative sample by transcript production 
schedule. 

Methodology for Identifying and Coding Discrepancies 

The simple counting of ~discrepancies~ is impreCise. 
The ~functional discrepancies likely to make a difference~ 

could have been disaggregated and weighted to indicate their 
relative Significance in context. The relative importance 
of omissions, for instance, with respect to the omission of 
a speaker, is a particular point to question. Even with the 
very explicit rules in the FJC Study, it seems inappropriate 
to bring the different types of discrepancies under a single 
quantitative measure. 

For example, the Delphi approach, which was developed 
at the Rand Corporation, is now a widely used qualitative 

method. It is a method for deriving a refined consensus from 
a group of people, such as a group of judges and attorneys 

discussing functional discrepancies. While the Delphi approach 
requires a group of experts, these experts do not convene to 
debate the questions together, but are kept apart from one 

c· 
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another to make their own individual judgments. While the 
Delphi approach does not necessarily produce a single solution, 
it does provide the opportunity to obtain the spread of 
opinion reflecting the various contexts in which discrepancies 
occur. It would have been more useful to extend the "likely 
to make a .difference" category to reflect degrees of differ­
ence. Qualitative oategories of responses are applied widely 
in perception and consumer behavior studies. 

At this time we do not take issue with the way the 
FJC study applied its m~thodology. Rather, from the actual 
methodology used, it is impossible to draw sound or substantial 

conclusions. 

'> \ • 
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III. ECONOMIC ANALYSIS 

In the FJC Study's estimates of costs for systems 
operation, there is no sUbstantiation for two very important 
underlying assumptions: 

The .economics of transcription production are 
the same for both the audiotape and current 
court reporting systems, including systems 

which use computer-assisted transcription 
(CAT) 

The revenue or market potential for transcripts 
or the long-term cos~s of transcripts are iden­
tical for both the audiotape and current court 
reporting systems 

Thus, the FJC Study's cost analysis is a restricted comparison 
of selected cost items, and does not permit an examination of 
fundamental supply/demand or cost/revenue relationships for 
alternative systems. 

In evaluating the FJC Study's estimates of the costs 
of alternative methods of court reporting, we assessed their 
underlying assumptions for: 

personnel costs 

facilities and furnishings 
audio equipment and supplies 

installation and facility modifications 
court-ordered transcripts 

Even within the small number of Courts sampled in 
the FJC Study, we found important variations in audio personnel 



------ ----------------~ - ----

152 

salary costs, which are the major cost components. In any 
comparative cost analysis, it is misleading to apply mean 

statistics without indicating the potential magnitude of 
deviations. 

In addition; a complete comparison of costs between 
the audiotape and stenographic reporting systems should 

estimate all the pqtential cost items. The FJC study has a 
number of significant omissions: 

training costs 

management implementation oosts 

management administration costs 
transcript costs to the Government 

There are no estimates for training aUdio personnel. 
This omission is suprising, given the proposed introduction of 
a new reporting system. This training would involve not only 

the mechanical operation of recording machines, but also an 
understanding of courtroom procedures. 

The introduction of an audio based reporting system 
would also involve additional management time to install and 
test the system. Moreover, there is no cost estimate for 

management, administration and supervision in the FJC Study. 

The FJC Study draws its estimate of a 54% cost 
savings for recording the proceedings without regard to 
transcript cost. It states, 

" . . the costs incurred in the actual transcrip­
tion of the audiotapes, and the costs incurred by 
the official court reporters in preparing official 

a 

\ 
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DEGREE OF AGREEMENT WITH FJC'S AUDIO RECORDING 
COST ASSUMPTIONS/ESTIMATES 

Table 2 

1 CATEGORY INO DIFFERENCElsOME DIFFERENCES MAJOR DIFFERENCESluNKNOWN 1 ___________________________ 1 1 ___________________________ 1 
1 1 1 1 
IPersonnel 1 1 • 1 

1 I 
IInstallation * 1 

1 I 
IEquipment maintenance * 1 

1 I 
IAudiotapes 1 * 

1 I I 
IAudio equipment * 1 

1 I I 
1 Furnishing and telephone * 1 1 

1 I I 
ISpace 1 * 1 

1 I I I 
1 Benefits 1 1 * 1 

1 I 
ICourt-ordered transcripts 1 
1 I 
ITraining 1 

* 

1 I 
IManagement/Administration 1 

1 I 
1 Management/Implementaton 1 

* 
* 

1 I 
ITranscription costs to the 1 
IGovernment 1 

* 

* 

:...-
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transcripts, are not subject to comparison in this 
stUdy. This is because costs for transcripts are 
met by parties (which may in somes cases be the 
government) according to fees prescribed by the 
Judicial Conference of the United States" (FJC 
Study, p. 59). 

This is a critical assumption in the FJC study: transcript 

production under the alternative systems would be identical. 

This is not the case in the utilization of a capital intensive 
CAT system, where there is repeated evidence of reduced time 

and labor for transcript production under certain conditions. 
There is no evidence of transcription cost savings in the 

proposed labor intensive aUdio system; labor requirements are 
similar to current systems where CAT is not used. 

Table 2 summarizes the range of disagreement we have 
with the FJC's audio recording cost assumptions/estimates. 

The cost items that are classified under 'major differences' 
and 'unknown' are the most significant. 

To provide a review in an easily comprehensible 
manner, a systematic and individual consideration of each FJC 
cost item is presented. 

Personnel costs: Salaries and Fringe Benefits 

The FJC's 1984 estimates for personnel salary under 
an audio reporting system is $11,442. This is based on a 4% 
increase of the JSP 7-4 annua'l salary (October 1, 1982) of 

$18,215 and then a reduction to account for the 60.4% observed 
utilization of audio staff. 

The FJC StUdy scales down this annual salary by 
the observed mean utilization rate from the sample, and 

.. 

., 
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ignores manpower planning for peak times. This is not merely 
a clerical job, but an integral position in the judicial 

process that may well become a specialist function. This 
could well result in more power for salary bargaining. 

The variation around the mean stati5tic of 60.4% is 
large (see Table 18, p. 62, FJC Study) and, in practice, 

different courts will have different levels of utilization. 
Moreover, the salaries of aUdio operators in the sample 

exhibit large variations. In the estimation of costs for a 
mean court, this once again ignores the large variation 

between courts. This compounds the significance of salaries 
as a component in the overall costs. 

Using FJC Study data (p. 220), we constructed 
Table 3 to illustrate the variation of the annual salary of 
audio reporting personnel in the experiment. In contrast, 

the sampled annual salaries of court reporters did not exhibit 
significant variation, and the mean level of $33,724 Has a 
reasonable estimate for 1984 (FJC Study, p. 68). 

TABLE 3 

MID-POINT ANNUAL SALARY SCALE OF AUDIO OPERATORS IN THE 

EXPERIMENTAL COURTROOMS 

I JSP IANNUALf 
ILEVELISALARYI 
1 1 (MID- 1 
1 IpOINT) 1 
1 I I 
1 5 /$147071 
1 6 1$163921 
1 7 1$18215/ 
1 8 1$201721 
/ 9 1$222811 
1 10 1$245391 
111 1$269591 

NUMBER OF 
PRIMARY OPERATORS' 

6 
1 
3 
2 
o 
o 
o 

NUMBER OF 
SECONDARY OPERATOR 

2 
3 
3 
1 
1 
o 
2 

{, 
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The more conservative estimate from their own sample 
should be $18,943 (and not 60.4% of this figure, $11,442). 

The rate of increase in nominal salaries over the 
six-year period considered in the FJC Study, is 4% per annum 
for personnel under both systems. This assumes that the 

personnel costs differential between the two systems would 
remain constant. This assumption is open to very strong 
questioning because: 

The federal court reporters' base annual salary 

is only part of their aggregate, annual income. 

The audio recording personnel may become a 

full-time specialist profession that is able to 

obtain relatively higher salary increases. 

This point requires greater depth of investigation because of 

the significance of salary costs in the overall cost assessment. 

The FJC Study also assumes that fringe benefits are 
equal percentages of salaries, further compounding the original 
variations between the estimated salaries. 

Facilities and Furnishings 

The Study also examines·costs for'office and storage 
space, telephone, and office furnishings. 

The FJC Study estimate of the 1984 office and storage 
space costs for the court reporters of $2,955 is reasonable. 
The corresponding cost estimate for an aUdio reporting system 

is based on the 60.4% utilization of a deputy clerk who on 
average has a space allocation of 162 square feet compared 
with 312 square feet for an official court reporter. 
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The FJC Study contains no detailed evidence to support 
this relatively large reduction in space costs under an aUdio 
based reporting system. Until there is empirical evidence to 
confirm this assumption, it is equally reasonable to assume 

the new court reporting personnel would move into the office 

space of their predecessors. Furthermore, proportioning the 

space costs in relation to time spent on different fUnctions 
is questionable given the fact that reporting would be the 

prime function. Thus, in our analysis the more conservative 
estimate of office space costs for an aUdio recording system 
in 1984 is $2,955. 

Over the six-year period of comparison used in the 
FJC Study, a $0.25 per square foot increase per year after 

the first year assumed, but this makes two, time independent 
assumptions: first, aUdio-based reporting personnel would. 

not require the average space allocation of the eXisting court 
reporters; and, second, only 60.4% of the aggregate space 

costs are allocated to the audio-baseQ recording function. 
Thus, in our study, it is assumed that over the six year 

period, the space costs for an audio recording system are 

identical to those of the current court reporter system. 

In factr without additional information, this cost item is 

being ignored in a comparative cost analysis of alternative 
systems, although it is necessary to include it in the 

anaylsis to obtain comparable aggregate cost estimates. 

The FJC Study's 1984 estimates for the annual 
telephone costs for the official court reporters system and 
the audio reporting system are $24 and $240, respectively. 

The rationale behind these assumptions and their forecasted 
changes over time is reasonable. 

The final cost item under the heading, facilities 
and furnishings, is office furnishings. No information is 

37-003 0 - 84 - 11 
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available to suggest a need to modify the FJC Study's estimates; 
they have been applied directly in our analysis. 

Equipment Costs 

Equipment purchase is a capital budget item that ha.s 
to be paid in full at the beginning. In this type of assess­
ment, equipment costs cannot be amortized over a specified 

period as an accrual accounting procedure. (Table 21 in the 
FJC report which presents the equipment cost for an audio 

reporting system in 1984 a~ $1,700 is misleading because the 
total equipment cost estimate of $10,200 has been spread over 

the assumed six-year useful life period; however, in Table 22 
which presents the six-year cost projections, total equipment 
costs are incurred in the first-year). A more appropriate 
approach to examine alternative capital budget options is to 

employ a methodology that explicitly incorporates the time 

value of money, rather then simply applying estimated nominal 
costs. 

Based on information ahd advice of va~40us d • .... ven. ors, 
including price quotations, we accept the accuracy of the 
estimates used in the FJC Study. 

Equipment Maintenance 

The FJC Study excludes audio equipment maintenance for 
the first year because of fUll-year warranties. After this 

period, the study assumes an initial maintenance cost at 12% 
of total equipment costs and an additional 5% increase per 
annum to reflect increased labor costs. The 1979 report for 

the Office of the Administrative Director for the Alaska Court 
System on "Electronic Court Reporting in Alaska" cites annual 
equipment maintenance costs at 16.8% of eqUipment cost (pages 
24-25). For a sensitivity analysis, if this figure is used to 
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estimate the equipment mai~tenance costs in conjunction with 
the 5% increase per annum for labor costs, the total equipment 

maintenance costs over the six-year period increases by $2,699 
(specifically, the maintena~ce cost estimates for the six 

years would be: $0; $714; $1799; $1899; $1984; and $2083). 
Without the benefit of further study on this issue, we have 

chosen to use the FJC cost estimate for this item. 

Installation and Facility Modification 

In the FJC Study, the estimated cost for installation 
and facility modifications resulting from the introduction of 
an audio reporting system is $3,000. This too would be a 
payment made in the first year and should not be amortized 
over the equipment's useful life. 

On the surface, this estimate appears conservative. 
However, once again, the variations in observed installation 
costs for the twelve experimental courts around the mean of 

approximately $1,000 are extremely large. One court did not 

incur any installation costs, while the installation costs for 
another court were $2,500. Such heterogeneity pOints to the 

fallacy of exclusively using mean statistics for court cost 

estimates. There is no firm basis from which to evaluate the 
reasonableness of these assumptions. More detailed, court­
specific studies are essential prerequisites for providing 

estimates for audio conversion. While it would be obviously 

incorrect to assume that all courtrooms would need carpeting 
or lowered ceilings with acoustical tiles, significant costs 
can be expected because of acoustic placement, e~uipment 
testing and management time. 
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The General Accounting Offic~ Report assumed that 
the laying of carpet would be sufficient acoustical treatment. 

The General Accounting Office estimated that to carpet all 779 
courtrooms would cost $3,803,760. This provides another bench­
mark for consideration: $4,883 is significantly higher than 
the FJC Study's estimate of $3,000. 

There are no comparable costs for rema1n1ng with a 
stenographic reporter. Since there is no available empirical 

evidence for a more reasonable estimate on audio installation 

and facility modifications we have incorporated the FJC Study's 
estimate, stressing again that significant variations would 
probably exist in practice. 

Audiotapes for Recording and Duplicating 

,Under a court reporter system, this cost item does 
not eXist, or it is borne by court .reporters who choose to use 

a back-up tape recorder. The FJC Study calculates the total 
number of all tapes used for both recording the proceedings 

and duplicating the original tape. Given a stated cost of $2 
per cassette, it projects the annual total tape costs for each 
court by assuming the experiment's level of usage for a year. 
The mean projected annual tape costs are $1,320, but there 
is a large variation reflecting the different caseloads of 
the sampled courts. 

In addition to the problems of deviations around 
the mean volume of transc'ripts, a more disaggregate approach is 

needed to accommodate categories of recognized court transcript 

production schedules in different courts. This disaggregation 
is important because these different schedules directly affect 
the tape costs. 
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As stated in the FJC Study, 

II each (cassette) tape was capable of containing 
up to ninety minutes of recording and was purchased 
at a cost of $2 per cassette. In the two courts. 
where daily or hourly copy was produced by ~n,aud10 
transcription company, cassette tapes conta1n1ng up 
to twenty minutes of recording were used, on 
occasion; they were purchased at a cost of $2 per 
cassette" (FJC Study, p. 222). 

Tape costs may vary by a stratification of the 
caseload and by transcript production schedule. A 

high volume Court with high levels of 

have significantly higher annual tape 

daily transcript would 

costs. 

The FJC Study also reduces its actual estim~te for 

1984 tape costs from $1,320 to $1,050, because of claimed cost 
reductions of 12.5 percent through bulk purchases. It is not 

explained why there were not economies for the 3,270 cassettes 
used in the sampled courts. The FJC Study further reduces its 

actual figure by adjusting not to the mean level of demand for 
cassettes in the sampled courts (660) but to the national mean 

court reporter hours. 

item is: 

Thus, the Study's final assumption for this cost 

" ... the annual tape costs per system are esti­
mated at 600 tapes per year at a cost of $1.75 per 
cassette" (p. 67). 

The FJC Study questions the results of its own sample and, in 

th sample 's representativeness. The justification so doing, e 
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for reducing the estimated annual tape costs is not fully 

substantiated. Indeed, it would be difficult to argue against 
using the sample-based estimate of $1,320, particularly as 

these costs are assumed to remain constant over the six-year 
period. 

Court-Ordered Transcripts (and Transcription Costs 
to the Government) 

Providing court-ordered transcripts is part of a 
court reporter's base saiary, and, is, consequently, not a 

cost to the Government. In contrast, under an aUdio recording 
system, this service would be paid by the court. The FJC 

Study estimates the average court's transcript charge will be 
a constant value of $272 over six years. We have no reason to 
question this estimate. 

The Study however fails to consider additional 
transcript costs to the Government. Transcript costs are 

large and substantial direct costs to the Government in at 
least three categories: 

Criminal Justice Act transcripts for indigent 
defendantl'l 

Criminal trial transcripts for the U.S. Attorney's 
office 

Civil trial transcripts where the U.S. is a 
party 

The Administrative Office of the U.S. Court reported 
the following data for Criminal Justice Act transcripts in its 
1982 report at page 502. 
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TABLE 4 

TRANSCRIPT COSTS TO THE GOVERNMENT FOR CRIMINAL JUSTICE ACT 
DEFENDANTS 

IFinancial I 8 * 1983* II I Year I 1978 1979 1980 1981* 19 2 
I I I I I I I 
ITotal Cost I I I I I I I 
Ito the 11,564,44911,451,38411,816,95512,000,00012,075,00012,250,0001 
I Government I I I I I I I 

*Estimate 

Due to the time constraints we were not be able to 
obtain the corresponding information for U.S. Attorney's costs, 
though it is obtainable by a request under the Freedom of 
Information Act. 

Data exist to extrapolate complete transcript costs 
and to undertake sensitivity analyses of the trade-off between 
costs of labor intensive and capital intensive systems. This 
general type of investigation was a planned component of the 

FJC Study, but no such analysis is presented. The outcome of 
such an analysis could have a material impact on the claimed 
savings. 

The FJC Study's Cost Conclusions 

The FJC Study's six-year cost projection for a 
court is $273,934 under a court reporter system and $123,753 
under an audio recording system. The estimated cost saving is 
$150,181 or 54% per oourt. 

L ________ ~~~~_~~_~h~~ \ « • 
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This difference is excessive because: 

the FJC Study greatly underestimates some of "the 
audio recording system's cost items 

all the cost items of an audio recording system 
are not examined. 

Table 5, presents a direct cost comparison of the 
first year estimates for the FJC Study's audio recording 

system and our analysis. Our estimate is derived from our 
adjusted assumpt'ions. Importantly, it indicates the first 

year cost estimates are greater than the corresponding costs 
for the current court reporter system. Moreover, there are 
significant cost items that have not been included in the 

FJC's Study. Within our time constraints, however, we have 
not been able to obtain estimates for these cost items. 

Table 6 extends the results of our analysis to 
permit a comparison of the estimated costs of an aUdio 

recording sy~tem over a six-year period. Our total cost 

estimate for the FJC's selected cost items is $195,014, a 57 
percent increase over the FJC's estimate. This estimate 
suggests a 29 percent saving through an auaio recording 

system, although significant cost items which should be in a 
comprehensive cost investigation have been excluded. 

Time Value of Money 

The FJC's cost comparison approach fails to consider 
the time value of money. An alternative and widely used 

methodology is to calculate the net present ,value of the cash 
flo·ws. This discounting procedure permits a comparison of 

altern~tive systems in current dollars, an important consider_ 
ation for a large capital expenditure decision. 

.. \ 
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Table 5 

COST COMPARISON FOR AN AUDIO RECORDING SYSTEM: INITIAL YEAR RSTIMATES 

CATEGORY FJC ESTIMATES C&L ESTIMATES 

Personnel 11,}~42 18,943 

Benefits 1,293 2,141 

Space 927 2,955 

Furnishings and telephone 1,840 1,840 

Audio equipment 10,200 10,200 ..... 
Audiotapes 1,050 1,320 CD c.n 
Equipment maintenance 0 0 

Installation 3,000 3,000 

Court-ordered transcripts 272 272 

Training ? ? 

Management/implementation "I ? 

Management/administration ? ? 

Transcript costs to the Government "I ? 

\ 
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Table 6 

COST COMPARISON FOR AN AUDIO RECORDING SYSTEM: SIX YEAR COST 

I I 1ST I 2ND I 3RD I 4TH I 5TH 6TH 
I CATEGORY I YEAR I YEAR I YEAR I YEAR I YEAR I YEAR TOTAL 
I I I I I I I I 
I Personnel I 11,~42 I 11,900 I 12,376 I 12,871 I 13,386 I 13,921 1 75,896 
I 1(18,943)1(19,700)1(20,489)1(21,308)1(22,161)1(23,047)1(125,6~8) 
I I I I I I I I 
I Benefits I 1,293 I 1,464 I 1,646 I 1,841 I 2,048 I 2,269 1 10,561 
1 1(2,141)1 (2,423 I (2,725)1 (3,047)1 (3,391)1 (3,757)1 (17,484) 
I I I 1 I 1 I I 
I Space I 927 I 954 I 978 I 1,015 I 1,040 I 1,065 1 5,979 
I 1 (2,955) I (3,042) I (3,120) I (3,198) I (3,276) I (3,354) I (18,945) 
I I I I I I I I 
I Furnishing and telephone I 1,840 I 265 I 290 1 315 I 340 1 365 I 3,415 
I 1(1,840)1 (265)1 (2911\! (3'5)1 (340)1 C365} I (3,415) 
I I I 1 I 1 1 1 
I Audio equipment 1 '0,200 I 0 I 0 I 0 I 0 I 0 I '0,200 
I' . '( 10,200)/ (0)/ (0)/ (0)1 (0)/ (0)/ (10,200) .... 

1 I 1 I 1 I 1 C7) 
, Audiotapes 1 1,050 1 1,050' ',050 1 1,050 1 ',050 1 1,050 1 6,300 C7) 

1 1 (1,320)1 (',320)1 (',320)1 (',320) 1 (1,320)/ (1,320)/ (7,920) 
I , 1 1 1 1 1 1 
1 Equipment maintenance 1 0 1 1,225 I 1,285 1 ',350 1 1,490 I ',490 1 6,770 
1 1 (0)1 (1,225)/ (',285)1 (',350)1 (',490)/ (',490)/ (6,770) 
1 I 1 1 I 1 I 1 
1 Installation 1 3,000 1 0 , 0 1 0 1 0 I 0 1 3,000 
1 1 (3,000) 1 (0) 1 (0) 1 (0) 1 (0) 1 (0) I (3,000) 
1 I 1 1 I 1 1 I 
I Court-ordered transcripts 1 272 1 272 1 272 1 272 I 272 1 272 1 ',632 
1 , (272)1 (272)/ (272)1 (272)/ (272)/ (272)1 (, ,632) 
, I I I I I I I 
I Training 1 ? I ? 1 ? 1 ? I ? 1 ? 1 ? 
I 1 I , 1 1 I 1 
I Management/implementation ,? I ? 1 .? 1 ? I ? I ? I ? 
1 I 1 I 1 I I I I Management/administration I? 1 ? I ? I ? , ? 1 ? 1 ? 
I 1 I I I I I I I Transcript costs to the Government, ? I ? I ? 1 ? I ? 1 ? 1 ? 
I 1 , I I I , I 

( __ . __ ) Coopers & Lybrand estimates 
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To reflect possible changes in the cost of short­

term government borrowing, the net present value calculations 
are made for a range of interest rates: 8 percent; 9 percent; 
and 10 percent (see Table 7). Using the 9 percent assumption 
for illustrative purposes, the net present value for an audio 
recording system would be $95,024 for the FJC's Study and our 
corresponding estimate is $147,737. These estimates should be 
compared with the FJC estimated net present value for a court 
reporter system of $202,436. Thus, even with the exclusion of 
vet'y important and unknown cost items ,our analysis shows that 
the projected cost reductions resulting from the introduction 
of an audio recording system are 27 percent rather than the 54 

percent suggested by the FJC study. 

Time permitting, a further type of sensitivity 

analysis could examine the impact of the assumption ~bout the 
audio equipment's useful life. If the estimate of ' six years 
is too optimistic, the costs of an audio recording system 

would be incre~sed. 

It must be stressed that the costs included in both 

the FJC Study and our analysis are estimates. The underlying 
assumptions have b~en stated explicitly, and it is explained 
why we believe the FJC Study has basic weaknesses in under­
stating costs of an audio recording system. Moreover, the FJC 
study demonstrates there is limited knowledge of the costs of 

audio recording systems. 
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Personnel 

Benefits 

Space 

Furnishings 

\ 

Total 

" . • 

OFFICIAL 

";":10 "..,,11 
.:J.:Jt l '-" 

3,811 

2,955 

and telephone 24 

40,514 

• 

COURT REPORTER COST ESTIMATES (FROM 

YEARS 
2 3 --4 5 

~h. n"7'l 36,Q76 37.935 39,452 
J-'r-''''' 

4,314 4,851 5,425 6,036 

3,042 3,120 3,198 3,276 

26 28 30 32 

42,455 44,475 46,588 48,796 

.. 

Table 7a 

FJC STUDY. TABLE 22) NET PRESENT VALUES 

6 TOTAL NPV at 
8~, 9% 10J 

41,030 22],690 170,841 165,606 160,616 ..... 
6,688 31,125 23,388 22,627 21,903 &3 
3,354 111,945 14,515 14,075 13 ,656 

34 174 132 128 124 

51,106 273,934 208,81'6 202,436 196,299 

o 
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Table 7b Table 7c 

AUDIO RECORDING COST ESTIMATES AUDIO RECORDING COST ESTIMATES 

FJC ESTIMATES: NET PRESENT VALUE C&L ASSUMPTIONS: NET PRESENT VALUE 

Net Present Value at: Net Present Value at: 

8% 9% 10% 8% 9% 10% 

Personnel. 57,965 56,189 54,496 Personnel 95,962 93,022 90,219 

Benefits 7,936 7,678 7,432 Benefits 13,138 12,710 12,304 

Space 4,578 JI Ji'!ln ~,306 Spac\ 14,515 14,075 13,656 
'.'.::J7 

Furnishings and telephone 2,854 2,742 Furnishings and telephone 2,8511 2,797 2,742 
..... 

2,797 0') 
c.c 

Audio equipment 10,200 10,200 10,200 Audio equipment 10,200 10,200 10,200 

Audiotapes 4,854 4,710 1I,573 Audiotapes 6,102 5,291 5,749 

Equipment maintenanoe 4,967 4,791 4,623 Equipment maintenanoe 4,968 4,792 4,623 

Installation 3,000 3,00(' 3,000 Installation 3,000 3,000 3,000 

(Faoi11t~es Modifioations) (Facilities Modifioations) 

Court ordered transoripts 1,257 1,220 1,184 Court ordered transcr1pts 1,257 1,220 1,1811 

Total 97,611 95,024 92,556 Total 151,996 147,737 143,677 

(See Table 6 of this study for the base data) (See Table 6 of this study for the base data) • 
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The mere existence of such wide discrepancies in 
audio system cost estimates and the failure to include signifi­
cant cost items mean that a much more detailed investigation 
of these issues is both desirable and t essen ial before changing 
the current system. 

" 
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IV. CONCLUSIONS AND OUTLOOK 

Conclusions 

The FJC Study does not provide a comprehensive and 

coordinated estimation of the costs of an audio recording 
system. It is therefore impossible to state that substantial 

savings would accrue if the current court reporting system is 
replaced. This conclusion is derived from our specific 

statistical and economic analysis of the FJC Study. Four 

fundamental limitations exist: 

Statistical 

1. Data from the Administrative Office of the 
Courts on transcript production demonstrates that 

a court is not a homogenous unit. Therefore, it 
is invalid to even attempt to estimate costs for 

a so-called "average" court. 

Economic 

2. The assumptions in the FJC Study result in an 
underestimation of the selected cost items for 

an audio recording system. 

Even though audio recording personnel would be 

performing a specialist function, salary esti­
mates and a number of related costs are reduced 

by assuming a 60.4 per cent utilization rate. 
This assumption is very significant because it 

has a direct and cascading effect on a number of 
relatively large cost items for audio recording 

systems. 

3. The FJC Study is partial and inconclusive 
because it omits significant cost items, such as 
training costs, management implementation costs, 

and management administration costs. 

~ ________________________________ ~ _______________ ~ ____ ~~ ______ ~~ __ ~ ________________ ~ ____ -L ____ ~ ______ ~ __ ~~ ___________________________ ~. ___ __ 
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There is no comparison of the cost differences 

between labor intensive systems, such as audio, 
and capital intensive systems, such as CAT. 

There are potentially substantial differences 

which are likely to have a long-term impact on 

raising or stabilizing the price of transcripts 

to the Government and the parties. This relative 
cost increase factor must be examined because it 
could offset any proposed savings. 

As a basis for evaluation it is important to consider 
the original aims of the FJC Study. These are presented in 

their "Plan To Evaluate Differe-nt Methods of Recording Court 
Proceedings in United States District Courts". For the 
assessment of audio recording, it states, 

"The production of transcripts from electronic sound 
recordings will be analyzed as to the costs of 
preparing typed transcripts accord~ng to Judicial 
Conference guidelines; . . . It should be stressed, 
as alluded to above, that the comparative costs of 
electronic sound recording and l~ve reporters for 
all phases of recording the proceedings and producing 
the transcript will be assessed throughout the 
project and reported fully in the project report. 
All cost items will be analyzed, including the 
comparative costs of equipment, the costs of all 
personnel needed to perform the various functions 
of requisited supplies, as well as the cost of ' 
contracted services for transcription production". 
(Emphasis added, FJC StUdy, pp. 101-102). 
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The final Federal Judiciary Center's Study did not fully fol­

low these guidelines. The Executive Summary to the FJC Study 
states 

"The project calculated the comparative costs to 

the government of aUdio recording and official 
court reporting systems; costs for almost all 

transcript production are met by the parties" 
(p. xii). 

The Chapter on "Evaluation Criteria" refines this assertion 
further by describing the scope of the cost analyses as 

" .... the costs the government bears in main­

taining a court reporting capability" (p. 9). 

The FJC Study reveals strata of different courts, 
not an "average" court. Different strata of court will have 

varying needs because of their different characteristics. The 
basic problem with the FJC Study is it is not suffiCiently 
detailed and wide-ranging to provide the foundation for 

coherent decision-making on the differing requirement of 
courts. 

We believe that fUrther study is essential. To 
permit a coordinated systematic and analytic evaluation, a 

stratified sample must be drawn which is representative of the 

Courts of the United States. It should not be unduly ~eighted 
to those courts where judges have expressed an interest in 

audiotape. The stratification should be based on explicitly 
defined functional aspects, such as case load, Location 

factors, ratio of civil or criminal cases and various methods 

of court reporting. These characteristics of the stratifica­
tion must be defined carefully in advance and supported by a 

pilot study of a few courts to validate the strata for expected 
conSistency. 

37-003 0 - 84 - 12 
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In essence, separate sub-samples or courts should 
be examined. Only a discriminating study can help judges in 
making their collective or individual assessment or future 

requirements. For audio court reporting, such studies should 

also factor in the age, physical structure and audio character_ 

istics of the courtrooms. For any type of system, an analysis 
should also address local court management practices and the 

practices or procedures of specific judges; these important 
factors can only be assessed qualitatively as they are not 

subject to the precision of direct quantitative analysis. 

In terms of CAT's potential and long-term impacts 
on transcript fees there has to be an assessment of the 

transcript demand by different types of courts (in terms of 

the number of transcript pages, different schedules per year, 

per court, per judge, although this may vary per court through_~ 
out the year). The production schedule of transcripts must be 
disaggregated because the potential of CAT for a quick turn­

around is one of its most positive features. In,terms of 

economics, it is necessary to discuss both the deman~ and the 

supply sides. This interaction will be of paramount importance 
in determining the cost effectiveness of alternative court 

reporting methods, particularly when private sector requirements 
and incentives will determine the ultimate outcome. 

Careful attention should also be given to management 
time and costs. The Judicial Conference responded to the 

General Accounting Office critique of court reporting problems 

by developing a management plan. Any system evaluation should 
include exact specifications of the roles and responsibilities 
of different actors in the process. It will otherwise be 

impossible to assess the potential cost impact of management 
time during implementation or the ongoing maintenance of any 
new system. 

.' 
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To maintain the FJC Study's stated accuracy level 
for audio recording will take entirely new management roles. 
These roles will be shaped by the type of errors "likely to 

make a difference" and how to minimize them. Any new study 
should re-evaluate the data already gathered with more dis­
crimination and substantial conclusions than have yet been 
reached. 

In terms of cost, the Federal Judicial Center's 
StUdy has serious shortcomings. Until these are corrected, 

any findings on accuracy will not demonstrate the cost effec­
tive feasibility of aUdio recording as a replacement for the 
current functioning court reporting system. 
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EXECUTIVE SUMMARY 

In July 1983 the Federal Judicial Center (FJC) released A Comparative 

Evaluation of Stenographic and Audiotape Methods for United State~ 
District Court Reporting. Because the nature and scope of this 

study are ot significant concern to court reporters, the United States 

Court Reporters Association (USCRA) and National Shorthand Reporters 

Association (NSRA) retained Resource Planning Corporation to examine 

the F JC study methodology, findings, and conclUsions. This report 
provides the results of that examination. 

It should be noted that we were not asked by USCRA/NSRA to provide, 

nor are we in a position to otfer, an assessment of the relative merits 
of aUdiotape versus stenographic reporting. Our examination of the 

F JC study and resulting conclUsions do not address this issue. Nor 

do our conclUsions speCifically address policy questions such as what 

actions the federal judiciary might take with regard to court reporting 

processes. The PUrpose ot our examination was limited solely to an 

assessment of the validity and rigor of the FJC study and its conformity 
with accepted research prinCiples and practices. 

Although the FJC report provides a comprehensive and meticulous 

discussion of the test conducted in 12 courts, we have concluded that 

there are significant flaws in the study methodology and assumptions 

which render it of questionable utility in projecting the test results to 

current or potential reporting processes in the district courts. 

As the title of the F JC study indicates, the research draws conclUsions 
about the accuracy and timeliness of stenographic and audiotape 

methods in the United States District Court. Thus, the activities (or 

the populations) being studied are the stenographic methods used in 

the district courts and the aUdiotape methods that would be used in 

the district courts. To be in accordance with the accepted minimum 

standards of research of this type, the samples that form the basis of 

the study must be representative of these populations. To draw valid 

conclUsions concerning the stenographic methods used in the district 



178 

courts, the sample studied must be representative of the stenographic 

methods that exist in these courts; likewisle,. the sample must be 
representative of the audiotape methods that would be Used in the 
district courts, if allowed. 

Representativeness as used here can only be ensured through the Use 

of proper sampling procedures. These procedures are well documented 
and form the generally accepted standards in virtually all fields of 

empirical research. These procedures were not used in drawing the 

samples analyzed in the FJC study. Although certain cross sectional 

factors such as geography and transcript volume were considered by 

the F JC in making their selections, given the sampling methods used 
we must assume, based on accepted scientific PrinCiples, that: 

The sample of courts stUdied is not representative of the district 
courts and in fact constitutes What is Commonly referred to as a 
"self-selected" sample, Which is normally assumed to be subject to systematic bias. 

The sample of stenographic reporters used in the study is not 
representative of the district court stenographic reporters. 

The samples of audio transCription finns, aUdi? eqUipment, ~d 
audio eqUipment operators are not representative of the aUdiotape 
services that Would be expected to be used in the district Courts if allowed. 

Since the transcript samples used for the accuracy analyses were 
drawn from the audiotape transcripts, unrecorded and thus 
un transcribed proceedings resulting from equipment failure could 
not be included in the sample although there may h;Lve been a 
parallel stenographic transcript. . Therefore , the sampl~ of trans~ript 
pages analyzed is not representative of the stenographlc. transcrlpt 
produced in the district courts, nor even of the Courts mcluded in the test. 

The statistical tests of accuracy are not only based on non­
representative samples of transcript but additionally are in 
violation of the baSic assumptions of the tests. 

Based on the procedUres used in drawing the samples in this study 

and analYzing the results, the FJC cannot draw SCientifically valid 

conclusions about the accuracy or timeliness of stenographic or aUdio­
tape methods used in the district courts. 
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It Cannot be overemphasized tha~ We conside:r these criticisms to be 

fatal shortCOmings. In fact, the Judicial Conference of the United 

States has indicated the importance of these issues by reCOmmending 

in the Handbook of Recommended Procedures for the Trial of Protracted 
Cases 25 F.R.D. 365 (1960), that factors important to an assessment -' 

of a surveyor field study (which is the proper deSCription for the 

FJC research) inclUde that a representative, sample was drawn from 

the population, and that the sample design was in accordance with 
accepted standards of objective procedure and statistics. 

We have also concluded that the FJC cost analysis is both inappropriate 

and misleading, with the result that projected aUdiotape system costs 
are significantly understated. The FJC analysis substantially ignores 
audiotape cost factors such as training and system administration, 

undervalues others such as operator costs, and does not follow conven­

tional capital spending analysis techniques for determining the effects 

of time on the value of expenditures. While We realize that cost 

projections are by definition impreCise to some degree, by replacing 

FJC cost assumptions with more reasonable and justifiable assumPtions 

regarding likely audiotape system costs (as distinguished from test 

costs) and by follOwing conventional capital spending analysis techniques, 
we estimate that an audiotape recording system is likely to cost 88% 

as much as a stenographic system rather than the approXimately 50% 

estimated by the FJC. Stated in different terms, the FJC analysis 

estimates average annual potential cost savings reSUlting from Use of 

an audiotape system to be $21,900, Whereas we. estimate such annual 
savings to be $3,700. 

The above RPC conclUsions have been reached solely on the basis of 
our jUdgment regarding the degree to which the FJC study was 

conducted in aCcordance with accepted research PrinCiples and practices. 

While we express no opinion on the SU?stance of the policy deCision 
faCing the federal jUdiciary, we do not feel that the findings and 

conclusions of the F JC study form a valid basis for making such 
decisions. 
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1.0 INTRODUCTION 

1.1 Purpose of This Studr 

In July 1983 the Federal Judicial Center (FJC) released A Comparative 

Evaluation of Stenographic and Audiotape Methods for United States 

District Court Reporting. The objective of the FJC study was to 

assess the performance of stenographic and aUdiotape reporting pro­

cesses in terms of transcript accuracy, timeliness of transcript delivery, 
systems' cost, and ~e.se of use. 

Because the nature and scope of the FJC study is of significant 

interest to court reporters, the United States Court Reporters Associa­

tion (USCRA) and National Shorthand Reporters Association (NSRA) 

retained Resource Planning Corporation (RPC) to examine the FJC 

study methodology, findings, and conclUsions. This document provides 
the results of that examination. 

It should be noted that we Were not asked by USCRA/NSRA to provide, 

nor are we in a position to offer, an assessment of the relative merits 

of audiotape versus stenographic reporting. Our examination of the 

FJC study does not address this issue. Nor do our conclusions 

speCifically address policy questions such as what actions the federal 

judiciary might take with regard to court reporting processes. The 

pUrpose of our eXamination was limited solely to an assessment of the 

validity and rigor of the FJC study and its conformity with aCC(l!pted 
research prinCiples and practices. 

1.2 Summarr of the FJC Studr 

The FJC undertook its assessment of aUdiotape recording in response 

to section 401(b) of the Federal Courts Improvement Act of 1982 (96 

Stat. 25, 56-57) which directed the Judicial Conference of the United 

States to lIexperiment with the different methods of recording court 
proceedings. II 

In June 1982 the FJC distributed an initial draft of a plan for conduct­

ing a study of audiotape recording' in the district courts. After 
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revisions, the study plan was finalized in November 1982, and study 

preparations began. DUring the late fall of 1982, test courts were 

selected, 'equipment was purchased, study ,employees hired and trained, 

and attendant study procedures were established. In late December 

1982, audiotape reporting systems were operating in 12 U. S. District 

Courts in parallel with the. official stenographic processes. For 

apprOximately four months this parallel process continued. Each time 

a transcript was requested ~ the official stenographic process, a 

comparable transcript was ordered via the audiotape process. After 

reviewing and analyzing the results of the test, the FJC concluded 
that: 

Given appropriate management and supervision, electronic sound 
recording can provide an accurate record of United States district 
court proceedings at reduced costs, without delay or interruption'! 
and provide the basis for accurate and timely transcript delivery. 

1.3 RPC's Studr Approach 

The FJC study was a research effort utilizing a test sample as the 

basis for making generalizations about a population. The study used 

the test experiences of 12 district courts to draw general conclusions 

about the suitability of audiotape and stenographic recording processes 

in United States District Courts. A major focus of our examination 

was the methodology and procedures employed by the F JC to select 

their test samples and project test findings to the population of the 

district courts. Section 2.0 of this report deSCribes our findings in 

this area~ with particular emphasis on our opinions regarding the FJC 
transcript accuracy and timeliness analysis. 

A second major concern of our eXamination was the FJC cost analysis. 

'If,he FJC report asserts that audiotape reporting can provide accurate 

transcript at substantially reduced cost. Section 3.0 of this report 

discusses our review of underlying FJC cost assumptions as well as 
their aJj,alysis methodology. 

1. J. Michael Greenwood, JUlie Horney, M. -Daniel Jacoubovitch, 
Frances B. Lowenstein, and Russell R. Wheeler, A Comparative 
Evaluation of Stenographic and Audiot!l!?e Methods for United Stat~~. 
District Court Reporting, Federal Judicial Center, July 1983, p. Xlll. 
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In conducting our exam:ination of the F JC ~tudy, our primary source 

of information was the study report, which we received on July 8, 

1983. After revie~g the report, we determined that additional data 

and information were necessary for us to perform a comprehensive 

eXamination. We submitted a letter to NSRA on July 18 specifyin.g the 

additional materials required, and the substance of that letter was 

transmitted to the FJC on July 21. 2 It was not until September 1 

that the FJC provided any of the requested materials, and at that 

time only approximately 20% of the items requested were delivered. 

Because the information requested but not provided was critical to a 

thorough review, on September 2 we proposed to the FJC that a 

meeting be arranged for purposes of diSCUssing the study. Such a 

meeting was condUcted on September 14, with Gordon Bermont and 

Russell Wheeler of the FJC. Subsequent to that meeting our analysis 
was completed and this report prepared. 

Correspondence associated with o.ur req1;lests for addition~ 
information regarding the study 15 proVlded as an appendix to 
this study. 
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2.0 ANALYSIS OF E'JC SAMPLING METHODOLOGY 

2.1 GE~ 

As the title of the FJC study indicates, the research draws conclu­

sions about the accuracy and tilIleliness of stenographic and audiotape 

reportin,g methods in the United States District Court. Thus; the 

activitie~; (01' the populations) being studied are the stenographic 

methods used in the district courts and the audiotape methods that 

would be used. To be in accordance with the accepted minimum 

standard~; of research of this type, the samples that form the basis of 

the study must be representative of these populations. To draw valid 

conclusio.tls concerning the stenographic methods used in the district 

courts, tbe sample studied must be representative of the stenographic 

methods that exist in these courts; likewise, the sample must be 

represent\1~ve of the aUdiotape methods that would be used in 'the 
district courts, if allowed. 

Given the :importance of the concepts of representativeness and proper 

sampling .m1ethods to the evaluation of the FJC study, an illustrative 
example is needed. 

SUppose we wanted to determine what proportion or percentage of the 

residents ot' Washington, D. C " are five feet tall or taller. Given 

that we can:o.ot afford the mOl)'i~"y or time to measure the height of 

everyone residing within the city limits, we are forced to take a 

sample of residents and project the results of the sample to the full 

population. Since we know nothing about the distribution of height, 

within the CJlty limits, we decide to arbitrarily select one block in the 
city and S8D);ple the individuals within that block. 

Since we ha~'e no reason to believe that anyone block is different 

from any other block, we decide to select the block across th~ street 

from our office~ Not only is this convenient but it is cost efficient. 

We randomly select 10 people to be candidates f\1r the study: From 
these 10 indi'viduals we take height measurements. 
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The resulting measurements are as follows: 4'2", 4'0", 4'6", 4'3", 

4'10",4'10", 5'1", 4'11", 4'11". Since only one of the ten individuals 

:is m'easured to be over 5 feet, we conclude (obviously wrongly) that 

one out of ten, or only 10% of the population of the District of Columbia 

is five feet or taller. Unknowingly, we have taken our sample from a 

population of children since there is a school in the block across the 

street, the block selected for .our study. 

Given this example, there are a number of potential points where 

error can enter our study. At least one area of error involves the 

representativeness of (lUI' sample. 

Since we do not know the real proportion of D. C. residents that are 

five i'eet or taller, it is impossible to estimate the amount of error in 

this study example. In fact, if the example were not so ludicrous 

there might be no reason to suspect even the existence of bias or 

error, except for the fact that certain basic principles of research 

were violated. 

The primary means of eliminating this type of error is through the 

use of a random probability sample. Essentially, the accuracy of 

projections from samples to populations is a function of the confidence 

that can be placed in the representativeness of the sample. A sample 

is repn~sentative to the degree to which it reflects the characteristics 

of the population. Since the sample is taken because an estimate is 

needed on an unknown characteristic of the population, you often may 

not know that a sample i.s not representative. 

Since we can seldom know when a sample is not representative, repre­

sentativeness can only be controlled through the use of proper sampling 

procedures. The one cO!lventionally accepted procedure is the use of 

a random probability sample. In a random probability sample, each 

unit in the population has an equal chance of being chosen and the 

selection of anyone unit has no effect on the selection of any other. 

It is important to note that it.is not sufficient to sample in a "random 

fashion," but rather this random procedure mur,t allow ~ unit in 

the population an equal chance of being chosen. In our example, it ~ 
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was ![lot enough that our 10 candidates were chosen randomly, since 

each individual in the population did not have an equal chance of 

being chosen. Nor was it enough that the block that we selected to 

study was chosen without bias. Once we arbitrarily, or randomly, 

selected the block for our sample, every other resident of the District 

that did not reside on that block stood no chance of getting selected 

in the samp~e. Therefore, since the sampling procedure did not allow 

each individual within the population an equal chance of being chosen, 

the sample cannot be assumed to be representative of the population. 

It may be true that we do not know how the sample differs from the 

population. This does not matter. Given what we know.about the 

procedures used, there is absolutely no reason to expect that the 

sample is in any way representative of the total population of District 

residents. 

Based on the procedures used in drawing the sample in this example, 

we are in no position to draw any valid conclusions about the popula­

tion of District residents. This does not say that we cannot render 

an intuitive judgment but that judgment would not be based on any 

valid scientific evidence. 

As this exampl~ illustrates, representativeness can only be controlled 

through the use of proper sampling procedures. 'these procedures 

are well documented and form the generally accepted standards in 

virtually all fields of empirical research. In fact, the Judicial Confer­

ence of the United States has indicated the importance of such standards 

and procedures by recommending in the Handbook of Recommended 

Procedures for the Trial of Protracted Cases, 25 F. R . D. 365 (1960), 

that factors important to an assessment of a surveyor field study 

(which is a proper description for the FJC research) include that a 

representative sample was drawn from the population, and that the 

sample design was in accordance with accepted standards of objective 

procedure and statistics. 

Insofar as the FJC test is concerned, these issues relate particularly 

to three aspects of study sampling methodology: 

L_-----~·'>· ~:" ~\ ~. --~~~----------- ---
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The manner in which courts were selected' , 
The ~anner in which audiotape personnel, equipment, and transcript 
sel"Vlces were ),elected ; 

:rhe manner in which transcript pages were selected for inclusion 
m the accuracy analysis samples. 

To the degree that these three test samples were selected in accordance 

with generally accepted research principles, the resulting test findings 

can be considered valid and representative of the populations under 

study. To the degree that FJC proce,dures in these areas do not 

result in representative samples, the FJC findings and conclusions 
based on these samples are invalid. 

For each of the three sampling areas we provide: 

A statement of the principle(s) governing sample selection; 

A deSCription of the methodology employed by the F JC ; 

A deSCription of the appropriate methodology that should have 
been used by the F JC; and 

An estimate of the impact of the FJC approach on study findings. 

2. 2 Court Selection 

In order to select a sample of test courts which are assumed to be 

representative of the population of district courts, it is necessary to 

constl'1.tct a SCientifically valid sample. Such a sample might be randomly 

selected from the entire population of district courts or it might be 

randomly selected on a stratified basis (such as caseload, judges, or 

geographic region). Regardless of whether the sampling design used 

calls for a simple random sample or a stratified sample, the only way 

to ensure that the sample is representative of the population from 

which it is drawn is for selection to be truly random. This means 

that each and every element in the population must have an equal 

opportunity of being selected for the sample. If the sample is not 

drawn in this manner, it cannot be assumed nor demonstrated to be 
representative of the population under study. ~ 
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The FJC makes no claim that the courts selected for inclusion in the 

test were randomly selected. They indicate that courts were chosen 

in one of three ways: 

Project courts were chosen for the study in one of three 
ways. Some were contacted because judges in those courts had 
already shown interest in research on alternative reporting 
methods, although they were not necessarily proponents or 
opponents of those alternatives. Some courts were suggested as 
appropriate project sites by members of the Judicial Conference 
Subcommittee on Supporting Personnel. Some courts were ap­
proached by Center personnel because their location, caseload, 
or volume of transcript demand offered particularly attractive 
opportunities for collection of important data. In such instances, 
Center personnel inquired about the court's interest in participation 
throug;jl discussions with the chief judge and the clerk of the 
court. 

Also with regard to court selection" the FJC stated that: 

Project sites were selected with an effort to obtain a range 
of court sites, caseloads, case types, and volume of transcript 
demand, and to include some courts in which at least some 
reporters used computer-aided transcription (CAT) and ~me 
courts in which bilingual proceedings could be expected. 

While it would seem that some effort was made to avoid a court sample 

significantly skewed in favor of very large or very small courts, 

clearly no effort was made to ensure that test courts were representative 

of the groups under study. When we asked representatives of the 

FJC about their court selection procedures they concurred that they 

were not random sampling methods nor any other form of probability 

sampling and therefore the sample could not be demonstrated to be 

representative. 5 

Selecting a representative sample of courts for inclusion in the test 

would have been quite simple. A simple random sample could have 

been drawn using a random number table or generator. and the 

sample could have been stratified by caseload, number of CA"I: reporters, 

tran~cript volume, or other factors. Although there would have been 

3. A Comparative Evaluation, op. cit., pp. 22-23. 
4. Ibid, p. 22. 
5. See section 1.3 regarding our meeting with FJC personnel. 
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no difficulty selecting a truly random sample, there might have been 

problems obtaining the cooperation of all courts so selected. It was 

presumably to ensure cooperative courts for the test that the FJC 

chose its sample by subjective means. Although the F JC reay have 

ensured study cooperatien, they did so at the cost of sample validity 

and may unintentionally have encouraged bias (e.g., the courts which 

volunteered may have don~ so because of existing problems with their 

reporters or other factors which may have biased the study). 

Available data do not allow quantification of the impact of the Court 

selection procedures on the study findings. However, even a cursory 

glance at the FJC accuracy analysis by court6 indicates that there are 

gross differences in accuracy, regardless of the method used, from 

one court to another. For example, court B is shown to have had 

the stenographic version of test transcript a~curate 62% of the time 

and audio version correct 38%, and court K shows the'stenographic 

version correct 26% and audio version 74%. This fact alone demonstrates 

the impact of the exact composition of the sample to the study findings, 

and suggests the magnitude of effect that improper sample selection 
could have. 

2.3 AUdiotape Personnel, Equipment, and TranSCript Service Selection 

In order to ensure that the audiotape processes tested were representative 

of the audiotape processes likely to be installed in the future, it was 

incumbent upon the FJC to make all reasonable efforts to ensure that 

the three major system factors--personnel, equipment, and transcription 

services--were not unique to the test project, and that evident sources 
of potential bias in the sample were avoided. 

When the FJC began the selection of audio operators for the test, an 

audio operator job deSCription was developed which established the 
follOwing audio operator characteristics: 

Mus.t have high school diploma; some junior college or college 
deslI'able. Must have good hearing, good health. Must have 
lepble handwriting. Must have sufficient maturity to work well 
WIth other court personnel; dress and manner appropriate for 
federal court setting. Must have some familiarity with legal 

6. A Comparative Evaluation, op. cit., Table 5, p. 41. 
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concepts and procedures. Must be comfortable working with 
simple electronic equipment. Must have motivation to do job 
well; ability to formulate sOlutfons to problems that may arise in 
the course of a new program. 

These qualifications appear to be reasonable for an employee to be 

assigned a grade of JSP5-7 as anticipated by the FJC. Utilizing test 

operators possessing s~ch qualifications would have pre.sumably produced 

test personnel not unlike future audiotape employees. Given the 

stated job description and the grade anticipated, the FJC could have 

ensured representativeness by randomly selecting JSP5-7s that met 

the job qualifications from existing employees of the courts. In this 

way the sample of operators would be likely to be representative of 

the quality of employee that the court could expect based on actual 
experience. 

However, in fact, the personnel screening and hiring procedures did 

not ensure representativeness, but rather nonrepresentativeness. As 
indicated in the FJC report 

Nine of the fifteen had some college education: two had graduate 
degrees, one was close to completing a law degree, three had 
bachelor's degrees, and another three had associate degrees (two 8 
years of college). The remaining six had high school educations. 

The FJC test personnel appear substantially overqualified as compared 

to established guidelines for audio operators. 

In discussions with the FJC it was also noted that some of the operators 

originally selected were quickly fired and replaced due to problems 

relating to their job performance. Since this action is unlikely in 

light of normal court personnel practices, the sample of audio operators 

seems even less likely to be representative of the type of operator 

that the court could reasonably expect. 

For these obvious reasons the test personnel cannot be considered to 

be representative of likely future audiotape operators. 

7. Ibid., p. 159. 
8. Ibid., p. 28. 

37-003 0 - 84 - 13 
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When the F JC began selecting equipment for use in the test they 

found 

Four audiotape 'recorders designed specifically, but not 
exclusivelY, for court proceedings were commercially available 
when the study began: the Gyyr ACR-7, the Lanier Advocate 
II, the Sony BM-145, and the Baird MR 600/8. Of these, the 
first three all record onto four tracks of an audiocassette. Of 
the four-track recorders, the Gyyr unit has the largest number 
of features specified by the Adminis~ative Office, and this unit 
was placed in eleven project courts. 

A Baird 8-track system. was installed in the twelfth court. 

The FJC made no attempt to ensure that the test equipment was 

representative of the types of equipmen.t that a court might purchase. 

As a result, the test can only be considered indicative of Gyyr (and, 

to a limited extent, Baird) performance. To the degree that future 

audiotape systems may allow o~ include other equipment, the FJC test 

is obviously not representative, nor even reasonably indicative of the 

equipment performance that could be expected in the courts. 

Personnel and equipment are two key elements in an audiotape reporting 

system. The critical third element is the availability of a prompt, 

accurate, reliable transcript service. Thus, a major question to be 

answered in assessing whether audiotape processes are practical in 

the district courts is whether such services are likely to be available, 

and of the services available, is the test sample representative of 

these in terms of quality, cost, timeliness, etc. The FJC obtained 

transcription services for test courts via the following process: 

. . . those transcription companies with experience transcribing 
court and courtlike proceedings were considered for use in the 
project. Names and addresses of such transcription companies 
(defined here to include individuals) were solicited from officials 
in state courts and federal agencies that use transcription services. 
These transcription companies were sent questionnaires inquiring 
about the firms' experience, production capabilities, and transcrip­
tion hardware aVailability. The final selection of transcription 
companies (see appendix E) was based on company production 
capabilities, trlffiscription hardware resources, and proximity to 
project courts. 

9, Ibid, p. 24 
10. Ibid, p. 25 

'. 

191 

The FJC selection process yielded eight transcription services for use 

during the test. For unspecified reasons, one of the eight had to 
, d . ti" t' 11 drop out of the test altogether, and a second reduce Its par clpa 10n. 

The procedures followed by the FJC in obtaining test transcript 

services raise significant questions. Since the test was to assess 

likely future audiotape operations, the transcription services selected 

should be representative of those servIces likely to be generally 

available to the district courts. However, the FJC selection procedure, 

as clarified in discussions with the FJC research staff, 12 was designed 

to guarantee that the firm selected could handle the volume, accuracy, 

and time demands of the study. As will be shown below, little con­

sideration was given to proximity to the court, and as indicated by 

FJC staff, smaller "mom and pop" services were not even considered 

for selection. 

Although one of the F JC selection criteria was "proximity to project 

courts," the actual locations of selected services do not suggest a 

wide general availability of transcription services. For comparison 

purposes, the test court and transcription services are listed below 

(not necessarily matched in accordance with where transcript was 

actually sent, i.e., Albuquerque presumably did not send transcript 

to EatontoWn): 

Courts 
Albuquerque, NM 
Birmingham, AL 
Boston, MA 
Brooklyn, NY 
Columbia, SC 
Madison, WI 
Opelousas, LA 
Philadelphia, PA 
San Antonio, TX 
San Francisco, CA 
Seattle, WA 
St, Louis, MO 

• ~!=l SerVIces " 
Eatontown, NJ 
Jackson, MI 
Manasquan, NJ 
Marina del Ray, CA 
Orlando, FL 
Rockville, MD 
Sacramen to, CA 
San Francisco, CA 
Trenton, NJ 

11. Ibid, p. 25. , 
12. See Section 1.3 regarding our meeting with FJC personnel. 
13. Eight firms were selected, one had two offices in California. 
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It should be noted that test courts were located in 12 different states. 

Transcript services were selected in five states. In only one instance 

(California) was a transcript service located in a state in which there 

was a test court. It would seem reasonable to assume that if acceptable 
transcript services were available in or near each court city, they 

would have been used dUring the test. In hopes of shedding' additional 
light on the current and future availability of quality transcription 

services, we attempted to obtain additional information from the F JC. 14 
We speCifically asked for copies of all questionnaires obtained from 

transcription service firms. The FJC declined to provide such materials. 
Based on the data in the study report we must conclude that the 

services utilized during the test were carefully screened and selected 

and are therefore not representative of likely future services. Beyond 
that conclusion, it is also apparent that very few quality services are 

available, their reliability is sUspect (two of eight chose not to continue 

in a four-month test), and they are not necessarily located in areas 
well suited to serve district courts. 

2.4 Transcript Page Selection 

As indicated in previous sections, the FJC test courts, aUdiotape 

operators, equipment, and transcript services are not representative 

of likely future district court stenographic or audiotape reporting 

processes. Therefore, the accuracy and timeliness analysis derived 

from an examination of work produced by those factors cannot be 

empirically valid. However, even if the FJC test courts, operators, 

equipment, and transcript services were assumed to be representative 

for purposes of discussion, problems exist with the sampling methodology 
employed for the accuracy analyses. 

Given a study of the general type framed by the FJC, in order to 

assess the relati'\,Te accuracy of transcripts produced via the stenographic 
and audiotape processes, it is necessary to first draw a random 

probability sample of transcript pages for eXamination. As indicated 

14. See the appendix for copies of correspondence whereby we 
requested additional information from the FJC. 
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in Section 2.1, for this sample to be representative, it must be truly 

random,' i. e., each page of transcript prepared by the audiotapf:! and 

stenographic method must have an 'equal chance of selection (inclusion 

in the sample). To the degree that any pages were not available for 
selection, the sample is not representative. 

In drawing the sample of transcript pages for inclusion in its accuracy 

an~yses (both overall and functionally relevant) the FJC selected 

only from pages produced via the audiotape methpd. The result of 

such a sampling approach is quite clear. TQ tha \'l€trree that an 

audiotape system failed to record a proceeding as a r€,7<ilt of malfunc­

tion, operator error, inability 1:0 move in-chambr~rs or off-site, the 

transcript pages of such proceedings could not possibly appear in the 

sample used to examine system accuracy. If a ten-page proceeding 

were recorded stenographically but not via audiotape, the. tr.cmflcript 

of that proceeding was not part of the population from w~iic!i test 

pages were drawn. For purposes of assessing system f,/ccur-acy, those 

lost pages were ignored. Thus, although the FJC accuracy analyses 

were ultimely reduced to such a preCise quantitative basis that audio­

tape transcript was judged correct 58% of the time and stenotranscript 

42% of the time (62% vs. 38% for the functionally relevant analysis), 

the accuracy sample methodology was designed ilrl. III manner which 

made it impossible to adequately compare accuracy by excluding. 

equipment malfunctions and breakdowns or other causes of nonreporting. 

Although it is impossible from the report or from discussion with F JC 

staff to quantify the impact of the FJC sampling Ililethod, we can 

deternline the instances of equipment failure or mallfunction. 

The follOwing equipment breakdowns resulting in unr~corded 
proceedings were reported by audio operators from eIght courts 
in which they occurred: 

5 minutes missed due to an extraneous noise in the system 
(court A) '. 
5 court sessions on 5 separate days mlSStld due to a senes 
of equipment malfunctions (court D) 
3-6 minutes missed due to a malfunction ot a cassette trans-
port (court E) ..) 
1 motion missed While equipment was bems: serviced (court H 
12-15 minutes missed due to a power failuI'e in the building 
(cOurt J) 
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one-half day missed because of a defective microphone and 
2-3 minutes missed because of a defective tape (court K) 
10 minutes of in-chambers proceedings missed, and another 
in-chambers session missed due to a faulty microphone jack 
(court L) 15 
three momentary interruptions in recording (court M). 

It would have been relatively easy to avoid such bias. Separate 

samples could have been drawn from the audiotape and stenographic 

pages prodUced. For example, rather than select 2,483 pages of 

aUdiotape transcript and then compare them with the matching steno­

graphic transcript pages. 1,242 pages of audiotape transcript and 

1,242 pages of stenographic transcript could have been selected. '['he 

corresponding pages of each type would then have been examined and 
any omissions noted and counted in the analysis. 

The FJC rep0t:'t only provides the number of audiotape transcript 

pages prodUced dUring the test. In attempting to fUrther examine 
this issue we asked the FJC to provide: 

. . . specific identification (and quantification) of any steno­
transcript pages for which no corresponding tape transcript 
pages were prepared (i. e., indication of any transcripts of 
proceedings prodUced via the steno process but not via the tape 
process) ... a statement regarding how the 17,815 pages of 
transcript which form the universe of the accuracy SlfWple relates 
to. total transcript prodUction during the test period. 

Although this information was requested on July 21, it was not until 

September 14 that the FJC indicated that 800 more stenographic pages 

than audiotape pages were prodUced during the period sampled. The 

precise impact of such Omissions by the audio systems on the accuracy 

findings Cannot be calculated without consideration of how much 
Weight to attach to a misSing page of testimony. 

Finally, as Table 4 in the F JC report indicates, the transcript sample 

was used to make accuracy comparisons where the ProdUction schedule 
for the stenographic transCript was more stringent than its audio 

15. A Comparative EValuation, op. cit., pp. 74-75. 
16. Letter; Murray Zweben to Russell Wheeler, dated July 21 (see appendix). 
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counterpart. In fact, approximately 16% of the total stenographic 

discrepancies Which did not match the tape Occur Where the stenographic 

transcript was prodUced on a daily or hourly schedule and the comparable 
audio transcript Was produced on an expedited or daily schedule, 
respectively. 

Therefore, not only were the samples drawn in a manner that permits 

systematic bias, the analyses that were conducted ignored the obvious 
lack of comparability of the samples. 

,. 
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3.0 ANALYSIS OF FJC COSTS 

, 3. 1 General 

The FJC presents a six-year cost projection comparing anticipated 

expenditures under audio and live reporter systems which suggests 

that an average audio system would cost $10,000 less than an average 

stenographic system dUring 'the first year of operation, with projected 

savings from the audio system increasing annually thereafter from 

over $16,000 the second year to over $20,000 the sixth year. 17 The 

FJC further projects that if all federal district courts utilized audio 

systems rather than court reporters the annual cost reduction would 
be on the order of $12 ~illion. IB 

In developing cost estimates the F JC examined the following major cost 

components: personnel (both salary and fringe 'benefits); office 

space and furnishings; equipment; supplies; maintenance; facilities 

modification and equipment installation. The FJC expressly excluded 

costs associated with transcript production, arguing that these costs 

are met by the litigating parties in accordance with fees prescribed 
by the Judicial Conference of the United States. 

In making any cost projections, it is necessary to make assumptions 

about future events. For example, in estimati115' personnel costs, 

assumptions must be made regarding the number of employees required 

and the average salary to be paid. To the degree that the underlying 

assumptions upon which cost projections are based are wrong, the 

projected totals will obviously be wrong. Thus, it is critical when 

preparing cost projections to exercise extreme care in formulating cost 

assumptions. Three related questions should be asked when determin­
ing underlying cost assumptions: 

1. Is there sufficient relevant evidence to support the a~sump ons. ti ? 
All cost assumptions should be based on the best available data 
after careful consideration of the sufficiency and relevrmcy of 
those data to the ultimate use of the projections. 

17. A Comparative Evaluation, op. cit., pp. 65-69. 
lB. Ib£,d. p. 69. 
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2. Are the assumptions conservative? Because cost projections are 
typically used in some type of decision-making process (i. e. , 
bUdgeting, investing, capit~ spending), the PrinCiple of conservat­
ism shOUld be followed. Care should be taken not to develop 
assumptions which are likely to result in an oVer-statement of potential savings. 

3. Are the assumptions reasonable? Whereas question number one 
relates to the quantity and quality of evidence supporting the 
cost assumptions, 8 general common sense review of reasonableness 
shOUld also be exercised. Cost assumptions should appear 
reasonable in light of all aVailable information regarding the 
issue ,under discussion. For t'X~'\mple, substantial data may be 
available which suggest that the average cost of a home computer 
is in the $400-$600 range. However, more detailed examination 
of trends in the home computer market might suggest that any 
futUre projections regarding the costs of home computers should 
utilize a much lower cost assumption (perhaps $200-$300), because 
of improving technology and industry price-cutting. 

In developing their cost assumptions, the FJC had substantial data 

available regarding the costs of the existing stenographic reporter 

system. However, relatively few data were aVailable regarding the 

costs of audio systems in environments similar to the federal district 

courts. For the most part, the FJC relied upon cost data accumulated 

during their test. The critical issue to be considered in evaluating 

these data is the relevancy or projectability' of test costs to nOn-test 
situations. To a degree the FJC a~owledged this issue by including 
some non-test cost factors in their six-year projections. 

Because the cost assumptions are absolutely critical to the FJC cost 

projections, and thus to the entire FJC assessment of aUdio/steno 

systems, we have examl:ded the assumptions underlying each major 
cost component. The results of Our examination are discussed in 
Sections 3.3 to 3.9. 

Prior to our eXamination of FJC cost assumptions, however, the FJC 
cost comparison methodology merits discussion. 

3.2 FJC's Cost Comparison Methodolon 

In assessing whether the federal district courts should continue with 

their live reporter system or adopt audio recording, the federal 
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courts are confronted with a capital budgeting decision. The question 

"0 be answered is which of the two alternatives is preferable. L • 

The FJC attempts to answer this question by (1) concluding from test 

data that transcripts produced from audio tapes are an acceptable 

SUbstitute for steno transcripts, both in terms of accuracy and timeliness, 

(2) estimating future costs of both steno and audio systems, and (3) 

concluding that audio reporting is substantially less expensive and, 
therefore, preferable. 

In conducting their analysis, the F JC arrays cost data in three ways: 

A comparative evaluation of steno and audio system costs incurred during the test, 

A projected comparative evaluation of average annual costs for 
steno and audio systems, and 

A comparative six-year cost projection of steno and audio. s.ystems, 
showing projected expenditures in the years they are anticlpat.ed. 

All three of these FJC cost presentations are inappropriate and misleading 

when used for making capital budgeting decisions. The first two cost 

presentations allocate equipment costs and facilities mOdification costs 

over the estimated useful life of the equipment, i.e., if equipment is 

estimated to have a purchase cost of $10, 20Q and a useful life of six 

years, then $1,700 is allocated to each of the six years and considered 

the average cost. From an accrual accounting perspective, this may 

be correct (if straight-line depreciation is assumed); it rationally 

allocates expenses over the periods benefiting from these expenses 
(estimated useful life). 

Developing average costs by allocating one-sixth of equipment costs to 

annual operating costs ignores the fact .that equipment purchase 

outlays are up-front cash expenditures; they are not to be spread 

over a six-year period. The cost impad of paying cash for equipment 

is considerably different from the cost impact of spreading payments 

over six years. The first two F JC data presentations and associated 

analysis ignore this issue entirely. The third FJC cost presentation 
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(six-year projections) does not present average costs; however, it 

also fails to consider the time value of money. Probably the best way 

to identify the problems with the FJC cost comparison analYSis is to 

deSCribe the proper way to perform such an effort. 19 Six steps are 
reqUired: 

1. Identify the spending alternatives. In this case the two alterna­
tives have been defined as (1) continue with the current live 
reporter system or (2) adopt electronic I'ecording. 

2. Determine the time period affected by the decision. In this case 
FJC assumes a Six-year useful life tor electronic recording 
equipment, thus six years is the proper analysis period.' 

3. Identify the amount and timing of cash flows associated with each 
spending alternative. Equipment purchase is a one-time cash 
flow related to the electronic recording system alternative. 
AnnUal cash operating expenditures can be estimated for each spendingauernative. 

4. Select an appropriate interest factor for Use in determining the 
value of money OVer time. In this case the estimated cost of 
short-term government borrOwing might be most appropriate (approximately 10%). . 

5. Using information developed in steps 1-4, determine the net 
present value of the cash flows of each spending alternative. 
By this discounting process, both alternatives can be compared' in terms of current dollars. 

6, Assess the costs of the two alternatives in terms of the benefits to be derived from each, 

As discussed above, in their first two cost presentations the FJC 
presented averaged cost data, thus ignOring steps 3-5. In their 

third cost presentation, the FJC properly identified cash flows but 

failed to discount the cash flows in order to determine comparable net 
present values (i.e., ignored steps 4 and 5), The effect of the FJC 

approach to cost analysis is to understate the impact of initial cash 

expenditures required for audiosystem equipment and installation . 

19. It should be noted that RPC provided a similar cost analysis in a 
May 1983 critical review of a GAO study of electronic recording, 
The international accounting firm of Coopers & Lybrand has 
recently produced a review of the FJC study in Which a cost 
analysis methodology similar to RPC's is utilized. 
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Following a discussion of the reasonableness of the various cost 

ass!lD1ptions used by FJC, the above six-step approach to capital 

spending analysis is applied to the issue of electronic recording in 

the federal district courts. It should provide a realistic and reasonable 
means for assessing the cost impact of using electronic recording in 
the federal district courts. 

3.3 FJC Assumptions Regarding Personnel Costs 

In estimating the personnel costs to be associated with the operation 
of audio systems in the federal district courts, the F JC: 

Assum~d that the only personnel costs involved in audio system 
operations were the recorder operators i. e. that no training 
managerial, or administrative costs wouid be 'required; , 

Calculated the p;rcentage of time spent by audio system operators 
on actual reporting matters as opposed to non-reporting deputy clerk duties (60.4%); , 

Es~ated the average annual salary which would be offered to 
~udio system. operators if audio operations were authori2ed and 
nnplemented m federal district courts ($18,944); , 

Applied ~e perc~ntage of time spent by test audio system operators 
on reporting dUties to the average annual operator salary likely 
to be offered in order to determine average expected audio 
system personnel costs (.604 x $18,944 = $11,442). 

In assessing the validity of the 'FJC's proje'cted annual audio system 

personnel costs of $11,442, it is necessary to consider the three 
questions raised at the outset of this cost analysis: 

1. Is there sufficient relevant evidence to SUpport the cost assumptions? 
2. Are the assumptions conservative? 

3. Are the assumptions reasonable in light of all aVailable data? 

3.3.1 Sufficient Relevant Evidence 

The FJC report provides substantial empirical data regarding the 

salaries of test system operators and the percent of their time devoted 

to reporting activities. Because the FJC judges that the audio system 

test produced transcripts satisfactory in terms of accuracy and timeliness, 

it was concluded that the approximate employee salary level utilized in 
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the test is suitable for future audio system operations. Therefore, 

the FJC has estimated that an annual salary of $18,499 will be required 
for audio system operators in the future. 

Alter reviewing the FJC materials, we concur that there are sufficient 

relevant data to support this cost assumption. However, we are not 

persuaded that there are sufficient relevant data to support the FJC 

assumption that only 60.4% of this annual salary should be used in 

calculating audio system personnel costs, Although test results 

suggest that audio system operators spent 60.4% of their time on 

reporting duties and 39.6% on deputy clerk activities, the relevance 

of these test statistics to full-scale implementation and operation of 

federal district court audio systems is questions.ble. During the test 

the audio system operators were not the o~ficial reporters, the steno 

reporters were. Presumably this means that the audio system operators 

were substantially shielded from many of the non-courtroom duties of 

the official reporters. For example, audio system reporters did not 

have to handle inquiries and communications regarding current and 

old cases/transcripts (or tapes). Because test audio system opera~ors 

were dealing with a discrete 4 month time period, they had no case 

backlog to require time and attention. Instead, they could concentrate 

all their at;tention on courtroom reporting and mailing those few tapes 
to be trariscribed to ·the transcription services. 

In a non-test situation where audio system operators essentially 

replace official reporters, it seems reasonable to assume that more 

operator (reporter) time will be required than was the case during 

the test. The issue is how much more time. Should 70% of annual 

salary be allocated? 80%? 100%? The FJC has not provided data 
sufficient to support any of these percentages. 

3.3.2 Conservatism 

A switch by the federal district courts from live reporters to 'audio 

recording systems is likely to be irrevocable. Substantial expenditures 

for equipment, installation. acoustical ~odifications, administration, 

and employee training will result in sunk costs likely to preclude any 
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reconsideration of the issue. This will undoubtedly be true regardless 

of the results of the switch. Thus it is imperative not to overstate 

the potential advantages, including cost savings, of audio systems. 

Rather, it is critical that any error introduced into the analysis be on 

the side of conservatism so that if a switch is made there is minimal 

risk of its turning out to be a wrong decision. It should be remembered 

that the issue being addressed is not the replacement of a faulty, 

inefficient system. The FJC has not advanced the position that the 

live reporter system has major problems. No data has been presented 

to support such a position. Discussions regarding the replacement of 

live reporters with audio systems have tended to focus on potential 

cost savings. With this scenario in mind, it would seem preferable to 

err on the conservative side rather than project substantial cost 

savings and find the savings nonexistent and the resulting services 
inferior. 

Assuming that operator salaries will be the only personnel costs 

associated with audio system operations is not conservative. Nor is 

assuming that no more operator time will be required under full-scale 

operations than under a test situation in which operators do not have 

the responsibilities of official reporters. A more conservative, and in 
our opinion a more reasonable, approach would be to: 

Assume that ·there will be additional (non-test) personnel costs 
associated with training operators; 

Assume that audio system operators paid apprOximately 5~ ~s 
much as existing steno reporters will require more supervliilon 
than did the reporters; and 

Assume that full-scale operations will require a one-to-one replac~­
ment of audio system operators for official reporters (~ assumption 
supported by the experiences of other states, see Section 3.3.3 below). 

Because the estimated annual salary of audio system operators has 

been established as $18,944, it is easy to calculate the effect of a 

one-to-one 'replacement of operators for reporters. Rather than 

allocating 60.4% of salary costs to audio system operations, the entire 
$18,944 is allocated. 

, « 

1 
I 

1 
Ii 

!I i 

1 

~
{ 
i 

tl 

ji , 

I 
i 

.. 

" 

203 

AttaChing dollar estimates to audio system training and SuperVision 

costs is more difficult, given the limited data aVailable. Apparently 
the test operators each received five days of individUal training in 
equipment operation and reporting procedures. If the same five days 

of training were provided to each audio system operator hired in the 

future, and if the trainer had an annual salary of $30,000, the cost 

per operator Would be approximately $677 ($30,000 + 17% fringe benefits 

+ 2,080 hrs/yr x 40 hrs training). 20 Presumably there will be some 

turnover among audio operators, and during the six-year period 

covered by our cost analysis additional training will be r<!quired for 

new operators. Assuming one change in each operator dUring the 

Six-year useful life of the average system, an additional $677 will be 

incurred. For purposes of OUr analysis, We have assumed a repeat of 
training costs in year 3 of system operations. 

If a Switch to audio recording were to OCCUr on a large-scale baSis, 

i. e., not on an individUal Court basis, these training costs Would 

probably be lower as a result of group instruction. However, the 

FJC report calculates average system costs rather than full-Scale 

implementation, apparently in contemplation of gradual conversion. 

Under such circumstances the above training cost estimate Would be 
approPriate. 

No data are aVailable for eStimating audio system SUpervision costs. 

The F JC assumption that no additional administration will be required 

does not seem reasonable. The current reporters are professional 

employees Who assume VirtUally total responsibility for the prodUction 
of court transcripts. The FJC has compared the proposed audio 

system operators with deputy clerks. If they are deputy clerk-level 

employees they will receiVe substantially less in salary and presumably 

require closer SUpervision than existing reporters. To assume that 

20. The FJC report indicates that for employees hired prior to 
January 1, 1984, an 11.3% fringe benefit rate is approPriate, and 
a 17% rate for employees hired subsequently. Presumably audio 
system employees will be new hires. Therefore, the 17% rate is approPriate. 
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additional supervisory duties will be performed by existing managers 

is to assume that existing court administrators and supervisors are 

now underutilized. No data have been introdUced to SUpport this 

POSition. It we assume that one $30,000 administrator/supervisor will 

be required for every ten audio system operators, the annual cost 

per operator will be $3,510 ($30,000 + 17% benefits + 10). The above 

changes in audio system personnel costs would result in more conserva­
tive and reasonable cost estimates. 

3.3.3 Reasonableness 

We have suggested that the FJC personnel cost estimates were neither 

SUpported by sufficient relevant data nor conservative. Although 

applying a reasonableness test to the assumptions may seem superfluous 

at this point, some additional discussion is warranted. In suggesting 

that official live reporters can be replaced by quasi-reporter/quasi-clerks 

spending a portion of their time on reporter duties and a portion on 

clerk dUties, the FJC seems to be unreasonably optimistic. The FJC 

has not presented any experiential data from other court systems 

which SUpport such claims. We are not aware of any states that have 

achieved comparable savings as a result of such a switch to electronic 

recording. Indeed, the states cited by GAO in their study of federal 

court reporting did not claim they could reduce reporting man-hours 

by SwitChing to· audio systems. Therefore, a review of all ~vailable 
data suggests that the FJC assumptions are unrealistic and unreasonable. 

As indicated in our discussion of conservatism, we also feel it is 

unreasonable to assume that no training or administrative costs will be 
incurred in a switch to audio systems. 

3.3.4 Summary 

While meticulously documented, the FJC assumptions underlYing audio 

system personnel costs are unreasonably optimistic. Rather than 

assuming a per system cost of $12,73521 we think a cost of approximately 

21. 60.4% of $18,944 annual salary. + 11.3% benefits. 
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$ 22 
26,350 is more approPriate. In summary, it is OUr opinion that 

the FJC underestimated audio system personnel costs by more than 50%. 

3.4 FJC Assumptions Regarding Office Space and Furnishings 

In estimating the cost of office space required for audio system oper­
ators, the FJC assumed that: 

Each au~o system operator would, on average, be allocated the 
same offlC~ space as a deputy clerk employed in a district Court clerk's offIce (162 sq. feet); 

The average cost of district court office space is $9.47 per square foot; and 

60.4% of the cost of this office space should be allocated to audio system costs. 

Based on these assumptions, the F JC calculated that average office 

space costs aSSOciated with an audio system are approximately $927 
per year. 23 

In eXamining the F JC office space cost assumptions in terms of the 

sufficiency and relevancy of SUpporting data, their conservatism, and 

their ultimate reasonableness, two major issues are raised. First, 

although audio system operators are to essentially perform as court 

reporters, the FJC projects that they will be provided apprOximately 

one-half as much office space as existing court reporters. 24 Because 

no data or arguments have been presented suggesting that Court 

reporters now occupy excessive amounts of office space, it Would 

appear that the FJC may have underestimated audio system space 
requirements. 

The second major issue with the FJC cost assumptions relates to the 

Use of the 60.4% allocation factor. This factor was discussed in 

22. 

23. 
24. 

$18 '.~ ~ual salary + 17% benefits + $677 training + $3,510 
administration. ~hese personnel costs are applicable to years 1 
and 3 When training OCcurs. DUring years 2, 4, 5, and 6 ersonnel 
costs are estimated to be $25,673 ($26,350 _ $677). P 
162 square feet x $9.47 per sq. ft. X .604 = $927. 
162 square feet vs 329 square foot average for existing reporters. 

37-003 0 - 84 - 14 
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Section 3.3 regarding personnel costs, and the issues are the same 

for office space. Suffice to say here that a more conservative and 

reasonable approach would be to allocate all office space required by 
audio system operators to audio system costs. 

In summary, it would appear more reasonable to assume that any new 

court reporters (operators) will occupy the office space of the old 

reporters they replace. Therefore, office space costs associated with 

an audio system shOUld be the same as office space costs associated 

with a manual or stenographic system. The FJC has estimated these 
costs to be $2,955 per year. Based on F JC analysis with which we 

concur, an additional $240 per year for telephone service must be 

included, making a total estimated office space and fUrniShings expendi­

ture of $3,195. Because we feel it is reasonable to assume that new 

reporters will occupy the office space of the old, we find it unnecessary 

to include any additional costs for fUrnishings. Therefore, we have 
excluded from our estimates $1,600 in fUrnishing costs which Were 
inclUded in the FJC analysis. 

3.5 FJC Assumptions Regarding Audio EqUipment and Supplies 

In estimating costs associated with audio system equipment and sUpplies, 
the F JC assumed that: 

.Initial equipment purchases would average $10,200 for each audio system, 

The useful life of the equipment is six years, 

Annual maintenance costs will average 12% of initial purchase cost 
after the first year (the first year maintenance will be covered by warranties), and 

Annual aUdiotape costs will average $1,050. 

Based on aVaila,ble information, these assumptions appear reasonable. 

3.6 FJC Assumptions Regarding Equipment Installation Costs 

In estimating costs associated with equipment installation and facilities 

mOdification, the FJC indicates that test equipment installation costs 

averaged $1,000 per site. However, the FJC acknowledges that test 
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installations were merely temporary and estimates that per.manent 

installations will average $3,000 per site. No basis is provided for 
the $3,000 estimate. 

In essence, the F JC concedes that the $1,000 test installation cost is 

neither sufficient nor relevant for projecting future costs a:nd suggests 

that $3,000 is conservative and reasonable. We are aware Clf no good 

empirical basis from which to judge the reasonableness of th:e $3,000 

estimate. We are aware, however, that the GAO estimated aln average 

facilities modification cost of $4,882 for carpeting alone. 25 In reviewing 

this estimate we suggested that additional mOdification, such as lowered 

ceilings with acoustical tile, would likely be requ.ired in "lomel courtrooms. 26 

The available literature is replete with references to the fact that 

POOl" acoustics can be a major source of problems with audio :systems. 

It should also be noted that the FJC has not addressed the potential 

for major facilities modification (and corresponding expense) ~lt multiple 

courtroom locations which determine that centrali2;ed recording facilities 

are desirable. The FJC study, although including large and small 

court locations, did not address multi-courtroom settings desiring to 
centrali2;e recording operations. 

Given the paucity of relevant data regarding equipment installation 

and facilities modification costs, it does not appear that the F JC 

estimate of $3,000 per site is adequate; nor is there available a good 

basis for another estimate. In light of the GAO estimate of $4,882 

per site for carpeting alone and the need for conservatism in estimating 

costs, we suggest that $5,000 per site be assumed for the purpose of 
analysis. 

25. Federal Court Re ortin S stem: Outdated and Loosel Su er­
vised, Report to the Congress 0 the United States by the 
Comptroller General, (GAO/GGD-82-11), June 8, 1982, pp. 
56-58. 

26. Resource Planning Corporation, Analysis of the GAO Findings 
Regarding Electronic Recording in the Federal Courts, prepared 
for the National Shorthand Reporters Association and the United 
States Court Reporters Association, May 13, 1983, p. 20. 
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3.7 FJC Assumptions Regarding Court-Ordered Transcripts 

The FJC indicates that federal judges and magistrates occal;iionally 

request typed transcripts from the official court reporters. In 

accordance with statutory provisions these transcripts are now provided 
by reporters at no charge (other than base salary). 27 Under an 

audio system, the Courts would pay for production of these transcripts. 
Using 1982 data, the FJCestimates the future annual cost of such 

transcripts to be $272 per site per year. Given aVailable data, these 
estimates appear reasonable. 

3.8 RPC Cost Analysis 

In Section 3.2 of this report We explained that the F JC cost comparison 

methodology was inappropriate for the decision under consideration. 

In Sections 3.3-3.7 we discussed the various cost assumptions developed 

and used by the FJC. We are now prepared to present a comparison 
of the costs of a live reporter system and the costs of an audio 

reporting system, using cost assumptions We believe are more realistic 
and reasonable than the FJC's. 

The assumptions we have used in estimating the costs of an audio 
reporting system for a federal district court include: 

The cost of purchasing necessary equipment will be $10,200 per system (see p. 30) 

The useful life of the equipment will be six years (see p. 30) 

Annual personnel costs will be $26,350 per system for years 1 
and 3 and $25,673 for years 2, 4, 5, and 6 (see p. 29) 

The cost of equipment installation and facilities modification will 
be $5,000 per system (see p. 31) 

Annual cost of office space and furnishings will be $3, 195 per system (see p. 30) 

After the first year of operation, annual cost of equipment 
maintenance will be $1,224 per system (see p. 30) 

Annual cost of recording SUpplies will be $1,050 per system (see p. 30) 

27. A Comparative EValuation,. op. cit., p. 106. 
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The appropriate interest factor for net present value analysis is 
10%, the approximate rate for short-term government borrowing (see p. 23). 

Using the above data in conjunction with the FJC estimates of the 

annual operating costs of the existing live reporter system Table 1 
can be constructed. 

It will be noted that by replacing the FJC cost comparison methodology 

with an appropriate analysis technique which considers the time value 

of money and by making what we believe to be more reasonable and 

realistic cost assumptions, the net difference in cost in favor of audio 

recording is approximately $22,000 over six years. This average 

savings of approximately $3,700 per year can be contrasted with 

FJC's reported average annual savings of $21,900~ 28 Whereas the 

FJC calculates that annual audio recording costs will be less than half 

the costs of live reporters, ~ur calculations suggest that audio costs 
will be 88% of live reporter costs. 

It must be emphasized that both the RPC costs and FJC costs are 

estimates. We have stated our underlying assumptions and explained 

why we believe they are more appropriate than those provided by the 

FJC. However, Our cost estimates may include an element of error. 

Table 2 indicates the effect on alternative court reporting costs if our 

estimates are in error, assuming a 6-year useful life for equipment 

and, therefore, the same discount factor as in Table 1. In examining 

Table 2, note that live reporter system costs do not change. It is 

assumed that little error exists in these costs inasmuch as they are 
based on the FJC's review of actual cost records. 

Table 2 indicates that if RPC cost estimates are 15% too low, there will 

be virtually no savings from a switch to electronic recording systems. 

If RPC's cost estimates are 15% too high, average annual savings from 

electronic recording can be predicted to be approximately $7,500. 

28. Ibid., p. 64. 
<) 
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TABLE 1: 
COMPARISON OF THE NET PRESENT VALUE OF LIVE REPORTING 

AND AUDIO REPORTING 
(Average per system costs) 

Net Present Value Type of Cash Timing of Discount Audio Recording Live Reporter EXEensiture Amount EXEenditure Factor* S~stem S~stem 
Personnel 
(salaries & fringe benefits) - live reporters $37,535 Years 1-6 4.35526 $163,475 - audio recording 

year 1 26,350 Year 1 1.0 26,350 year 2 25,673 Year 2 .82645 21,217 year 3 26,350 Year 3 .75131 19,797 year 4 25,673 Year 4 .68301 17,535 year 5 25,673 Year 5 .62092 15,941 year 6 25,673 Year 6 .56447 14,492 Facilities and furnishings - office space 2,955 Years 1-6 4.35526 12,870 12,870 ~ - telephone 
~ - live reporters 24 Years 1-6 4.35526 105 0 

- audio recording 240 Years 1-6 4.35526 1,045 Audio equipment and supplies 
- . equipment 10,200 Immediate 1.0 0 10,200 - tapes l,v50 Years 1-6 4.35526 0 4,573 - maintenance 

year 1 0 
year 2 1,224 Year 2 .82645 0 1,012 year 3 1,224 Year 3 .75131 0 920 year 4 1,224 Year 4 .68301 0 836 year 5 1,224 Year 5 .62092 0 760 year 6 1,224 Year 6 .56447 0 691 Installation and facilities 

modifica tions 5,000 Immediate 1.0 0 5,000 Court-ordered transcripts 272 Years 1-6 4.35526 0 1,185 
TOT AL 6-year NET PRESENT VALUES 

$176,450 $154,424 
*See the appendix to this report for explanation of the discount factor. 
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System Costs 

Live Reporter System Costs 

Difference 

Average Annual Savings 
From Audio Recording 
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TABLE 2: 

SENSITIVITY OF COST ANALYSIS TO 
ERRORS IN ESTIMATES 

Six-Year Net Present Value (thousands) 

Costs if RPC estimates are RPC 
too h~~ by: Estimated 

15% ~ Costs 

131.2 139.0 146.7 154.4 

176.5 176.5 176.5 176.5 

45.3 37.5 30.3 22.1 

7.5 6.3 5.1 3.7 

\I 

r. 

Costs if RPC estimates are 
too low by: l\:) 

~ 10% 15% ~ 
~ 

162.1 169.8 177.6 

176.5 176.5 176.5 

14.4 6.7 1.1 

2.4 1.1 .2 

" 

\ 
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Irrespective of whether the FJC or RPC cost assumptions are viewed 

as more realistic, this analysis shouJd clearly demonstrate the sensitivity 

of cost projections to changes in assumptions. Because a number of 

the FJC cost assumptions are not support~d by substantial relevant 

data, are overly optimistic in claiming cost savings, and are not 

reasonable in light of all available information, we believe that the 
FJC cost analysis is substantially in error. 

3.9 Benefits' Associated with Costs 

In Section 3.2 we defined eight steps required for a proper capital 

spending analysis. The eighth step was "assess the costs of the two 

alternatives in terms of the benefits to be derived from each." This 

is the one remaining step to be considered in our review of the F JC 

cost analysis. Whether an audio system saves an estimated $3,700 or 

$21,900 is meaningful only when its operational 'impacts are considered. 

The benefits of the existing stenographic system are known. The 

benefits of a switch to audio systems are not as clear. The FJC does 

not specifically address this issue. The F JC report states that audio 

systems will apparently provide the basis for accurate, timely transcript 

at reduced cost. In other words, the audio systems may perform 

acceptably, and cost savings will make them preferable. Based on 

our evaluation, it is impossible to conclude that the nonmonetary 

benefits of timeliness and accuracy will accrue with an audio recording 

system and the costs of the opposing systems are approximately 
equal. 
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APPENDIX 

CORRESPONDENCE RELATING TO REQUESTS 
FOR ADDITIONAL STUDY DATA 

RESOURCE PLANNING CORPORATION 

1225191h Street. N.W .. Suite 650 
Washington. D.C. 20036 
(202)797-11 11 

July 18, 1983 

Jill Berman Wilson 
Director of Research and Technology 
National Shorthand Reporters Association 
118 Park Street, S.E. 
Vienna, VA 22180 

Dear Jill, 

We have completed a preliminary review of the Federal JUdicial Center 
(FJC) report on the district court electronic recording test.* We 
have determined that additional information and materials from the F JC 
would be most helpful in our conduct of a thorough review of the 
study. Specifically, we would like the FJC to provide: 

1. 

2. 

* 

A detailed statement re/garding how each of the twelve test sites 
were selected. For ex:ample, we would be interested in knowing 
which specific sites volunteered (i.e., either by name or by FJC 
letter A through M) and which were selected by the FJC, as well 
as the specific criteria used by the FJC in choosing sites. 
Documentation of the selection process, in the form of any corres­
pondence between test sites and the FJC, would be helpful. 

A detailed statement regarding transcript production during the 
test period. We would specifically be interested in: 

the total number of steno transcript and tape transcript 
pages produced for each site, categorned by type of tran­
script production required (i.e., ordinary, expedited, 
daily, hourly) 

specific identification (and quantification) of any steno­
transcript pages for which no corresponding tape transcript 
pages were prepared (i. e., indication of any transcripts of 
proceedings produced via the steo process but not via the 
tape process) 

for each transcript produced via the steno process but not 
the tape process, a statement of explanation 

J. Michael Greenwood, Julie Horney, M.-Daniel Jacoubovitch, 
Frances D. Lowenstein, and Russell R. Wheeler, A Comparative 
Evaluation of Stenographic and Audiotape Methods for United 
States District Court Reporting, Federal JUdicial Center, July 
1983. 

RPC 
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a statement regarding how the 17,815 pages of transcript 
which form the universe of the accuracy sample relates to 
total transcript production dUring the test period. 

3. Further analysis of transcript accuracy data, including a breakdown 
of errors both total and functionally relevant by site and type of 
transcript prodUction required. We would also be interested in 
how many "functionally relevant errors" would have been identified 
if an error had been counted each time any panel member indicated 
it would "likely make a difference." In other words, how many 
relevant errors were reclassified based on panel discussions? 

4. A list of the names and addresses of all transcript services that 
were approached (or sent a questionnaire) regarding possible 
partiCipation in the study. We would specifically like to have 
copies of all questionnaires received from these services and 
copies of correspondence between the services and the F JC . 

5. A detailed statement as to why two transcription firms withdrew 
from the study, including copies of correspondence between the 
firms and the FJC regarding the study. ' 

6. Copies of correspondence between the F JC and equipment suppliers 
and local service/installation vendors. 

7. A detailed statement (and copies of relevant correspondence) as 
to why Baird initially planned to install equipment at three sites, 
yet ultimately installed equipment in one. 

8. A detailed statement expla1ning any statistical tests performed on 
study data. 

9. Copies of all reports or other correspondence received by the 
F JC from site monitors. 

10. A statement as to whether the tape equipment failures listed on 
page 114 of the report constituted the only such equipment 
failures identified during the study. For each failure which 
occurred during the test we would be interested in knowing the 
cause of the problem, its duration, and how it was remedied. 

11. Copies of any questionnaires or other correspondence received 
by the FJC from partiCipating judges or attorneys. 

12. A deSCription of training provided to tape operators. We would 
be particularly interested in whether training was conducted 
individually or in groups. 
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13. A further deSCription of equipment costs which details recorder 
cost. duplicator costs. microphone costs, etc. 

We would like all the above information and materials as soon as 
possible. Pending its receipt, we are proceeding with our analysis of 
the study. We would be happy to meet with F JC personnel to discuss 
the request at a mutually convenient time. 

I'm sure I'll talk to you in the near future regarding the request to 
the FJC. 

Sincerely, 

Richard E. Bell 

cc: Murray Zweben. Esq. 
Nossaman, Guthner. Knox & Elliott 

" 
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LAWOF"F'ICES 

LOS ANGEL~S 

TH'IIItTY'II"'''ST "LOO" 

NOSSAMAN. GUTHNER, KNOX 8 ELl/OTT 
.... 5 SOUTH "'GUEfIItOA STlltEP:T 
LOS ANGEL.ES. e ... 8007'-'872 

(2131828-5221 

.... N "RA.NCISCO 

TH'IItC "Loo" 
'00 THE EMaA"CACEIlitO 

SAN ""ANCISCo. CA ".'05'127, 
,4'5J 543'2700 

SIXTH f"LOOR 

11040 18IttSTRE£T. N.w. 
WASHI ... GTO .... D.C. 2003e'eesu;~ 

TELE~HONE (ZOZJ 223'81100 

TEL.I:COflll'EIIt (202) ZQe,'83 .. Z 

TELEX .. a· ansa 

JUly 21, 1983 

RUssell Wheeler, Deputy Director 
Continuing Education and 

Training DiVision 
The Pederal Judicial Center 
Dolley Madison HOUse 
1520 H Street, NW 
Washington, DC 20005 

Dear Russ: 

OCNVE" 
SUITE 300 

511 SIXTEENTH STRE,£T 
DENvER, CO aO~O.z'''22l!1 

(303) :lDs.a .... ' 

OR .... NGE COUNTY 

SUITE 1830 
aDS TOWN CENTER O",vE 

COSTA MES .... CA 8282e-'881 
{71"J &45-3270 

N0122-000 

As you are aware, I believe, the USCRA/NSRA Task Force 
has contracted with Resource Planning CorporatiQn, 1225 19th 
Street, NW, Washington, DC 20036, to condUct a reView of the 
recently released report entitled -A Comparative Evaluation of 
StenOgraPhic.andwAudiotape Methods for United States District 
Court Re~or~lng. We have discussed their Work previously and 
you ~ad lndlcated that the Pederal Judicial Center would be Wil~lng to provide baCkground data, transcripts and tapes to facllitat~ such.a reView. After discussion with Richard E. B~ll, ~roJect dlrector at RPC, and the Task Force, We would 
llke to req~est the following information: 

1. A detailed statement regarding how each of the 
twelve te~t sites were selected. For example, We 
Would be lnterested in knOwing which specific sites 
volunteered (i.e., either by name or by FJC letter A 
through M) and which were selected by the FJC as well 
as the speCific criteria used by the PJC in chOosing 
sites. Documentation of the selection process, in the 
form of any correspondence between test sites and the FJC, would be helpful. 
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2. A detailed statement regarding transcript produc­
tion during the test period. We would specifically be 
interested in: 

the total number of steno transcript and 
tape transcript pages produced for e~ch 
site, categorized by type of transcrlpt 
prodUction required (i.e., ordinary, 
expedited, dailYi hourly) 

specific identification (and quanti­
fication) of any stenotranscript pages 
for Which no corresponding tape tran­
script pages were prepared (i.e., indi­
cation of any transcripts of proceedings 
produced via the steno process but not 
via the tape process) 

for each transcript produced via the 
steno process but not the tape process, 
a statement of explanation 

a statement regarding how the 17,815 
pages of transcript Which form the uni­
verse of the accuracy sample relates to 
total transcript prodUction during the 
test period. 

3. Further analysis of transcript accuracy data, 
including a breakdown of errors both total an~ func­
tionally relevant by site and type of transcrlpt pro­
duction required. We would also be interested in how 
many ·functionally relevant errors· would have. been 
identified if an error had been counted each tlme ~ 
panel member indicated it would Wlikely make a dif­
ference. w In other Words, how man~ relevent errors 
were reclassified based on panel dlSCUssions? 

4. A list of the names ~nd addresses of all tran­
script services that were approached (or sent a ques­
tionaire) regarding possible participation in the 
study. We would specifically like to have copies of 
all questionaires receiVed from these serVices and 
copies of correspondence between the serVices and the 
PJC. 

5. A detailed statement as to why two transcription 
firms withdrew from the study, including copies of 
correspondence between the firms and the PJC regarding 
the study. 
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6. Copies of correspondence between the JFC and 
equipment suppliers and local service/installation venders. 

]. A detailed statement (and copies of relevant 
correspondence) as to ~hy Baird initially planned to 
install equipment at three Sites, yet ultimately in­
stalled equipment in one. 

8. A detailed statement explaining any statistical 
tests performed on study data. 

9. Copies of all reports or other correspondence 
received by the PJC from site monitors. 

10. A statement as to Whether the tape equipment 
failures listed on page 114 of the report constituted 
the only such equipment failures identified durlng the 
study. For each failure which occurred during the 
test we would be interested in knowing the cause of 
the problem, its duration, and how it was remedied. 

11. Copies of any questionaires or other corres­
pondence received by the PJC from participating judges or attorneys. 

12. A description of training provided to tape oper­
ators. We would be particularly interested in whether 
training was condUcted individually or in groups. 

13. A fUrther description of equipment costs Which 
de~ails recorder cost, duplicator costs, microphone costs, etc. 

14. All the material (2483 paired transcript pages) 
the evaluators looked at with proofreader markings and 
corresponding tapes, logs and evaluation scoreshe~ts. 

15. Information as to why no transcripts were re­
ceived from one of the project courts. 

I believe the most efficient way to proceed, if this 
is acceptable to yoU, would be to work out the transfer of 
material directly with Mr. Bell at RPC. He can be reached at 
797-1111. Of course, I would be happy to aSsist in this trans­
fer if I can be helpful. I would appreciate knowing the time­
frame for providing each of the data elements listed above, 
recognizing that some may be provided immediately While others 
may take S(>!1Ie preparation or duplication time. 
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We have not detailed the specific transcripts and 
tapes that we would like to have, beyond those utilized in the 
FJC's accuracy evaluation. It is likely that we will be re­
questing additional transcripts and tapes at some time in the' 
near future. As soon as we have identified Which transcripts 
and tapes we would like, I will. let you know. 

Again, thank you for your cooperation and assistance. 
Please let me know if I can be of any assistance in the trans­fer of materials. 

HZ :mrm 

cc: 

Sincerely, 

~~hard E. Bell 
Resource Planning Corporation 

Charles G. Hagee, NSRA 
William A. McNutt, Chairman, 

OSCRA/NSRA Joint Task Porce 

KNOX 
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THE FEDERAL JUDICIAL CENTER 
DOLLEY ',U.OISON HOUSE 

Ino H ~TREET. N.W. 
WASHI/IlQTON. D. C. 10001 

July 28, 1983 

Murray Zweben, Esg:., 
NO;lJsaman, Guthner, Knox & Elliott 
Sij(th Floor 
1140 19th Stre.et 
Washington, D.C. 20038 

Dear MurrB.y: 

Wrtt.,.. Direct 0,., Numb." 

633-6216 

I have your letter of July 21, and write to advise you 
(and, by a copy of this letter, Richard Bell of RPC) that we 
are proceeding with the preparation of some of the key data 
requested in that letter, even to tp.e point of hiring 
temporary help to assist us in the preparation of these 
extensive files. We have also retained a local firm that 
will prodUce -- at not inconsiderable cost to the Center __ 
duplicates of all the tapes from which the population of 
transcript pages were drawn. Since ·the sample was drawn by 
page, not by transcript, these are the "corresponding tapes" referred to in your letter., 

We shall be bound to require formal assurances that none 
of these tapes will be' duplicated, that they will be used 
only and strictly for research purposes in conducting a 
review of the Center's report, and that they will be retUrned 
to the Center at a time we shall specify when transmitting 
them to Mr. Bell. As an attorney, you can readily appreciate 
the very serious problems that would occur from misuse of 
these aUdio recordings of district court proceedings, some of 
which involved highly sensitive testimony and issues. 

We are evaluating each of the items requested in your 
July 21 letter, and I hope to be in touch with you shortly 
with a more specific response. As I know you appreciate, the 
totality of items you request goes beyond those listed in 
your February 15 letter. As you suggested, we shall also 
work with Mr. Bell, and I shall naturally keep you informed. 
I am mindful of your offer of aSSistance, and I appreci~te it very much. 

cc: Mr. BellV' 
Mr. Hagee 
Mr. McNutt 
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THE FEDEA~AL JUDICIAL CENTER 
DOLLEY MADISON HOUSE 

1110 H STREET. N.W. 

WASHI~IGTON. D. C. 1000S 

August 12, 1983 

Murray Zweben, Esq., 
Nossarnan, Guthner, Knox &. Elliott 
Sixth Floor 
1140 19th Street, N.W. 
Washington, D.C. 20036 

Dear Murray: 

Writ.,', Direct 01 •• Numb.r: 
633-6216 

This is the response to your letter of July 21 that I 
promised in mine of the 28th. You requested, on behalf of 
the Task Force for analysis by Resource Planning Corporation, 
various items of data and correspondence from the Center's 
court reporting experiment, and additional data analysis 
beyond that provided in the report. 

I indicated that we had begun the steps necessary to 
provide the audiotapes from which were produced the 
population of transcript pages from which the sample was 
drawn, as well other key data. During the week of August 29, 
we shall begin to provide to Mr. Bell: 

1. Over 800 audiotape cassettes and 15 audiotape reels. (As 
I indicated in my letter, we regard it as essential that, at 
the time of the transmission, an official of the Task Force 
sign an agreement, which we ~hall prepare, cert~fYing that 
these tapes will not be dupl~cated, that they w~ll be used 
only for pUrposes of analyzing the Center's report on the 
court reporting project, and that they will be returned to 
the Center at a specified time.) 

2. Photocopies of the aUdio operators' log notes. 

3. Photocopies of 

(a) the aUdio transcript pages in the sample, in the 
various forms as they proceeded through the analysis, and the 
matched steno-based pages; (we will explain the details of 
these rather extensive files at the time of the transmission) • 

(b) the summary sheets Showing the results of the 
expert panels' evaluations of the functional relevance of the 
discrepancies identified by proofreaders. 

(c) the tally sheets used in the overall accuracy analysis. 

37-003 0 - 84 - 15 
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4. In regard to your letter's item 8, the statistical test 
used on project data as reported at pages 43, 47, and 49 of 
the typeset edition is the standard test for the significance 
of a deviation ofa proportion from an expected proportion. 
The formula is: 

where: 

z = N (p-P) 

VNPU-P) 

N is the sample size (i.e., the number of 
discrepancies) 

P is the proportion of audio-correct renditions, 
and 

P is the expected proportion of .S (indicating that 
the proportion of audio-trancript errors is 
expected, by the null hypothesis, to be equal to 
the proportion of steno-transcript errors). 

In this test, z is a critical ratio, i.e., a measure of the 
distance between the proportion of times that the audio-based 
transcript was observed to be correct and the proportion of 
times the audio-based transcript would be expected to be 
correct if there were no non-random differences between the 
correctness of the respective transcripts. 

We realize that the information described above is not 
all the information requested in your letter. We firmly 
believe, however, after extended discussion wi thin the 
Center, that the Center's report fully and adequately 
explains the analysis that was undertaken and that the 
information described above represents the information within 
our control and requested in the letter that will allow a 
full analysis of the Center's report. 

As you know, the Center is bearing the costs of making 
this material available to the Task Force, including the 
retention of temporary assistance to expedite its 
preparation. We do not believe that it is reasonable to 
expect the government to bear the cost of any further 
material that may be provided, nor that the Center's staff 
should be expected to be on repeated call for further 
requests for information that may arise. Specifically, 
should the Task Force wish copies of entire transcripts, as 
you indicate they might in your letter, I would appreciate 
receiving a complete list; furthermore, we shall expect to 
recover the cos~ of the reproduction for the Treasury. 
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be 
in 

I enjoyed speaking with you today. As I said, I plan to 
out of the city for the next several weeks, but I shall be 
touch with my office. 

1IIIo£~: . Mr. 
Mr. 
Mr. 

·'--1 
Bell, .... 
Hagee 
McNutt 

7W 
Russell Wheeler 
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RESOURCE PlANNING CORPORATION 

August 16, 1983 

Murray Zweben, Esq. 
Nossaman, Guthner, Knox & Elliott 
Sixth Floor 
1140 19th Street, N. W. 
Washington, D. C. 20036-6699 

Dear Murray: 
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1225 19th Street. N.W .. Suite 650 
Washington. D.C. 20036 
(202) 797-1111 

I have just received the August 12th response of Mr. Wheeler to your 
July 21st request for FJC study data. I think an immediate clarification 
is necessary regarding the willingness of the FJC to provide materials 
essential to an evaluation of the FJC test of electronic recording in 
the federal district courts. 

The validity of the FJC study conclusions are substantially a function 
of the validity of the test methodology and analytic procedures. In 
order to adequately evaluate the test methodology, procedures, and 
resulting conclusions, the basic underlying data requ~sted in your 
July 21st letter should be examined. Perhaps I have misunderstood 
the F JC letter, however it appears that the F JC intends to provide 
only two (and portions of a third) of the fifteen items requested. 
SpeCifically, it appears that the FJC does not intend to provide these 
items (item numbers correspond to numbers contained in your July 
21st request letter): . 

1. A detailed statement rtlgarding how each of the twelve test sites 
were selected. For example, we would be interested in knOwing 
which specific sites volunteered (i. e., either by name or by F JC 
letter A through M) and which were selected by the F JC, as well 
as the specific criteria used by the FJC in choosing sites. 
Documentation of the selection process, in the form of any correspon­
dence between test sites and the FJC, would be helpful. 

2. A detailed statement regarding transcript production during the 
test period. We Would specifically be interested in: 

the total number of steno transcript and tape transcript 
pages produced for each site, categorized by type of 
transcript production required (i. e., ordinary, expedited, 
daily, hourly) 

specific identification (and quantification) of any steno 
transcript pages for which no corresponding tape transcript 

RPC 
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pages were prepared (i.e., indication of any transcripts of 
proceedings produced via the steno process but not via the 
tape process) 

for each transcript produced via the steno process but not 
the tape process, a statement of explanation 

a statement regarding how the 17,815 pages of transcript 
which form the universe of the accuracy sample relates to 
total transcript produotion during the test period. 

3. Further analysis of transcript accuracy data, including a breakdown 
of errors both total and functionally relevant by site and type of 
transcript production required. We would also be interested in 
how many "functionally relevant errors" would have been identified 
if an error had been counted each time ffi panel member indicated 
it would "likely make a difference." In 0 er words, how many 
relevant errors were reclassified based on panel discussions? 
[This item may be obtainable from the materials the FJC has said 
it will provide]. 

4. A list of the names and addresses of all transcript services that 
were approached (or sent a questionnaire) regarding possible 
participation in the study. We Would specifically like to have 
copies of all questionnaires received from these services and 
copies of correspondence between the services and FJC. 

5. 

6. 

7. 

9. 

10. 

A detailed statement as to why two transcription firms withdrew 
from the study, including copies of correspondence between the 
firms and the F JC regarding the study. . 

Copies of correspondence between the FJC and equipment suppliers 
and local service/installation venders. 

A detailed statement (and copies of relevant correspondenc.e) as 
to why Baird initially planned to install equipment at three sites, 
yet ultimately installed equipment in one. 

Copies of all reports or other correspondence received by the 
F JC from site monitors. 

A statement as to whether the tape equipment failures listed on 
page 114 of the report constituted the only such equipment 
failures identified during the study. For each failure which 
occurre.d during the test we would be interested in knOwing the 
cause of the problem, its duration, and how it was remedied. 

11. Copies of any questionnaires or ot.her correspondence received 
by the F JC from PartiCipating judges or attorneys. 

,. 
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12. A description of training provided to tape operators. We would 
be particularly interested in whether training was conducted 
individually or in groups. 

13. A further deSCription of equipment costs which details recorder 
cost, duplicator costs, microphone costs, etc. 

15. Information as to why no transcripts were received from one of 
the project courts. 

As I am sure Mr. Wheeler understands, to conduct an adequate scientific 
review of a study based on empirical data it is necessary to examine 
the empirical characteristics of the sample and the source data. Since 
the data requested in the above mentioned items form t~e fOUndation 
for all conclusions reached in the study, it is imperative that these 
databe made aVailable. Without the opportunity to inspect the underlying 
data, a prudent reviewer has a responsibility to point out potential or 
likely methodological flaws as opposed to confirming or disconfirming 
the scientific rigor of the study. 

All of these items should be routinely aVailable from test working 
papers as a result of conventional research procedures. Aside from 
copying, significant additional workload should not be required to 
prepare or compile the data requested. Presumably NSRA is willing 
to reimburse the FJC for copying expenses. 

Without the above items we will have to assess the FJC study methodology 
and procedures based solely on their published report. I would think 
that the FJC would want the opportunity to provide additional information 
relevant to the items at issue. In either case, I would appreciate 
prompt clarification regarding the willingness of the FJC to provide 
the data so that we may plan the review process. 

Sincerely, 

Richard E. Bell 
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RESOURCE PLANNING CORPORATION 

September 2, 1983 

Mr. RUssell Wheeler 
The Federal Judicial Center 
Dolley Madison House 
1520 H Street, N. W. 
Washington, DC 20005 

Dear Mr. Wheeler: 
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1225 19th Street. N.W .. Suite 650 
Washington. D.C. 20036 
(202) 797-1111 

We have recently received the test materials provided by your office. 
As you know, these items comprise only a small portion of the data 
and materials we have requested in order to condUct OUr eXamination 
of the test findings.. '. 

Inasmuch as the Federal Judicial Center has eXpressed reluctance in 
Providing additional study documentation, perhaps we could meet and ~cuss those materials requested but not provided. A meeting to 
discuss such issues as test court selection and transcript sampling 
would undoubtedly be helpful in claritying the FJC study methodology 
an~ p~cedures. Such clarification Would assist us in performing an 
objective study evaluation, and should impose little burden on the FJC. 

I look forward to hearing ·from you in the near future in order to arrange such a meeting. 

Sincerely, 

Richard E. Bell 

cc: Murray Zweben, Esq. 
Jill Berman Wilson 

RPC 
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THE FEDERAL JUDICIAL CENTER 
DOLLEY MADISON HOUSE 

11110 H STREET, N,W, 

WASHINGTON, 0, C, 20005 

September 8, 1983 

Mr. Richard E. Bell 

lResource Planning Corporation 
225 19th Street N W 

Suite 650 ,. • 
Washington, D.C. 20036 

Dear Rick: 

Writer'. D'r.ct 0111 NumberJ 

633-6216 

I write to confirm Our t 1 ' 
Bermant and I will be Pleas:d e~hone d~sc~ssion tOday. Gordon 
Flo~ence at 10 a.m., Wednesda 0 meet w~th you and Tom 
off~ce to discuss certain 't y, September 14, in Gordon's 
connec~ion with your revie~ e~s thhat you have requested in 
record~ng. . 0 t e Center's test of audio 

As you know, I have yet t 
letter of August 16 cov ' 0 respond to Murray Zweben' s 
reasserting a nee'~ fo'r e,r~ng yours of the same date 
't ' ... var~ous item f' , ~ w~ll be Possible, as ou s s 0 ~nformation. I hope 
quer~es at our discusSio~ nex~g~e~, to resolve some of your 
phone, though, it will not b e ,esday. As I indicated b 
cover each item that yoU Ii : poss~ble or even desirable tcr 
the sake of avoiding any u s ~n your August 16 letter For P f 't b nnecessary f' • ro ~ a Ie me~ting, I think it ' con us~o~ and to ensure a 
agenda of top~cs for discuss' w~ll be best ~f I prepare an 
tape record the discussion fo~ront'hand, as I indicated, that we 

We look forward to 

cc: Mr. Bermant 

e record. 

seeing you next Wednesday. 

P::::'Lv~ 
RUssell Wheeler 
Deputy Director 
Continuing Education 

and Training 
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SURVEY OF U.S. MAGISTRATES 

A Research Note 
by 

Jill Berman Wilson 
Director of Research and Technology 

National Shorthand Reporters Association 

As part of the activities of the United States Court 
Reporters Association and National Shorthand Reporters Association 
Task Force on Testing Guidelines for Alternative Court Reporting 
Systems (hereinafter referred to as the "Task Force"), a survey of 
fulltime United States magistrates was conducted to determine 
their level of satisfaction with the tape recording and live 
reporting services used to preserve the record of proceedings 
heard by the magistrates. This report documents the findings of 
this survey. 

BACKGROUND: Each district within the federal court system has one 
or more magistrates. In most jurisdictions, there is at least one 
fulltime magistrate and there may be as many as six fulltime 
magistrates with additional parttime magistrates depending upon 
the workload. For the most part, magistrates are charged with 
presiding at a number of types of proceedings, including 
preliminary hearings, motions, bail and bond hearings, civil and 
criminal trials for minor cases, and sentencing proceedings. 

Until 1968, these judicial officers were called United States 
Commissioners. The Magistrates Act of 1968 (P.L. 90-578) created 
the position of United States magistrate and expanded their . 
jurisdiction. The section of that Act dealing with minor offenses 
allowed for preservation of the record by a court reporter or by a 
suitable sound recording device. Shortly after the Act was 
adopted, the Administr'ative Office of the U. S. Courts provided 
tape recording devices to all magistrates and strongly encouraged 
their use. The Magistrates Reform Act of 1979 made no provision 
for the use of court reporters by magistrates. However, as a 
matter of general policy, attorneys or litigants could request the 
use of a court reporter. When one was used, in general contract 
reporters were brought in. Presently, however, under newly 
adopted management plans in most districts, district court 
reporters are required to report in magistrates' proceedings when 
they are not committed to reporting in their regular assignment. 
This produces constraints on the availability of court reporters 
for magistrates' proceedings and their ability to devote 
themselves to transcripts ordered from these proceedings. 

The Judicial Conference of the United States is in the 
p~ocess of evaluating the application of tape recording systems 
for possible use in federal district courts for all types of cases 
heard. As a part of this evaluation, the Task Force felt that 
those within the federal system who are most familiar with the 
strengths and weaknesses of both tape recording and court 
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reportering as a means for preserving the record sh()uld have the 
opportunity to offer their insights in this area. l:t should be 
remembered that, in general, the level of complexity of cases 
heard by judges in the federal system is higher than those heard 
by magistrates and that the number of participants in a judge's 
trial is likely to be greater than in a magistrate's hearing. 

METHODOLOGY: In response to the desire to tap the insights of 
these magistrates, a survey instrument was designed, composed of 
8 questions (5 one-part questions, 2 two-part questions and one 
five-part question). A copy of the survey instrument is included 
as an attachment to this report. 

On April 26, 1983, letters were sent to each of 235 full time 
U.S. Magistrates requesting their cooperation with the survey. On 
May 1, 1983, the survey document was sent along with a cover 
letter and a prepaid, self-addressed return mail envelope. 
Response was requested by May 31, 1983. As of June 6, 1983, 136 
responses had been received, resulting in a 57.6% response rate. 
This response rate was deemed ample for analysis and drawing 
conclusions. The results which follows are based upon those 136 responses. 

RESULTS: Question 1 of the survey inquired as to how often the 
magistrate Uses a shorthand reporter to maintain the record in 
proceedings over which he or she presides. Question 2 (part A) . 
querried how often a tape recorder is used in lieu of a live court 
reporter. The results of these questions are detailed in Chart I. 

Frequency Rate 

Never 

Occasionally 

Frequently 

Always or almost 
always 

Chart I 

Court Reporter Used? 

3% 

65% 

24% 

8% 

Tape Recorder Used? 

13% 

39% 

47% 

It is clear from these figures that a tape recorder is used 
far more frequently as the sole means for preserving the record of 
magistrates' proceedings. However, the figures also indicate that 
there is suffiCient Use of a court reporter to offer a 
knowledgeable basis for comparison~ only 3% indicate that they 
never use a court reporter and only 1% indicate that they never use-a tape recorder. Therefore, the Task Force's hypothesis that 
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lhe magistrates are a primary Source for enlightened evaluation of 
these two methods of record preservation is substantiated. 

Part B of question 2 inquired as to the types of proceedings 
where a tape recorder is used. Four possible answers were offered 
and :espondents were permitted to respond more than once : 
Arralgnments and Pleas, Suppression Hearings, Other Hearings, and 
Other Proceedings (specify). 117 respondents indicated that they 
use a tape recorder for arraignments and pleas, 38 indicated they 
use it for sUppression hearings, and 91 indicated other hearings. 
On the portion that requested speCification, the following types of proceedings were identified: 

Chart II 
Type of Proceedings 

Motions 
Number resPondin~ 

Bail/bond hearings 
Preliminary hearings 
Trials 
Matters involving petty offenses 
Pretrial conference 
DiScovery motions 
All civil cases 
Sentencing 
Appointment of counsel 
Grand Jury proceedings 
All criminal cases 

23 
20 
19 
17 
14 
11 

9 
4 
4 
1 
1 
1 

It is clear from this range of types of proceedings that the 
magistrates have not only the depth of experience to offer 
knowledgeable information about tape recording, but the breadth of experience as well. . 

The next set of questions dealt with the perception of the 
relative abilities of tape recorders and court reporters in terms 
of in-court performance, accuracy of transcripts, and timeliness 
of transcript production. In each instance, the majority of 
magistrates felt that the court reporter was superior in 
performance. ~he following charts indicate their responses: 

Chart III 

% favoring 
Area of performance court reporter 

In-court performance 70% 

Accuracy of 
transcripts 

Timeliness of 
transcripts 

67% 

57% 

% favoring 
tape recorder 

12% 

12% 

20% 

% indicating 
no difference 

18% 

20% 

23% 
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Based on these responses, the Court reporter's superiority is 
most clearly demonstrated in the area of in-court performance, 
where seven of every ten magistrates felt that their ability to 
perform in the courtroom was significantly better than a tape 
recorder. Even in the area of timeliness for the production of 
transcript, a majority of the magistrates felt that there was 
enough difference in the court reporter's ability to produce 
transcripts on a timely basis to indicate their superiority over 
the alternate system. Part of the reason that reporters were 
rated less well on the issue of timeliness than in other areas of 
performance may be that most court reporte~s working in a 
magistrate's court are doing so cn "borrowed" time. That is, they 
are doing so when the judge to whom they are regularly assigned is 
on leave or not conducting court that day. The transcripts 
resulting from their work in magistrate's proceedings must, of 
necessity, take second priority to the transcripts requested from 
their regular assignments. "" 

The next set of questions dealt with the magistrates' 
feelings about the replacement of reporters by tape recorders and 
vice versa as well as a question on how well tape recorders, as 
the sole means of preserving the record in their court, would meet 
their needs. When asked whether they would favor tape recorders 
replacing reporters for all magistrates' proceedings, 84% said 
they would not favor a move to the exclusive use of tape 
recorders. However, when asked whether they would favor the 
exclusive use of reporters, in lieu of tape recorders, 34% __ more 
than a third of the respondents -- stated that they would favor 
the exclusive use of court reporters for their proceedings. 

The last question in this group was "If you were required to 
use a tape recorder, in lieu of a shorthand reporter, for all 
~ypes of proceedings, would it adequately serve your needs"? 58 
percent of the respondents indicated that the exclusive use of a 
tape recorder for all proceedings would ~ adequately serve their needs. 

The final question in the survey concerned the relative 
importance of various aspects of preserving the record of a court 
proceeding and subsequent production of transcripts. The 
respondents were asked to rate the relative importance of each 
aspect on a scale of 1 (very important) to 5 (not important). The 
results of that question, calculated as a percentage of those 
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r~~ponning to each item of the question, are as follows: 

Chart IV 

(Very important) 
1 2 

(Not important) 
3 4 5 

Accuracy of 
transcript 96% 2% .8% 0 .8% 

Cost of transcript 
production 25% 27% 33% 5% 

Efficiency of trans-
cript production 56% 28% 13% .8% 

In-court performance 62% 23% 11% 2% 

Protection of 
litigants' rights 64% 17% 8% 4% 

the mean and median scores for each Using the same range, 
aspect were calculated and are as follows: 

Chart V 

10% 

2% 

2% 

4% 

Aspect Mean Rating Median Rating 

Accuracy of transcript 
Cost of transcript production 
Efficiency of transcript production 
In-court performance of reporting 

system 
Protection of litigants' rights 

1.07 
2.49 
1.65 

1. 60 
1. 55 

1 
2 
1 

1 
1 

Using the mean score for evaluation, it i~ clear that the 
magistrates regard the accuracy of the trans~rlPt as the single 
most important aspect of a court reporter's Job. Following close 
behind that with no significant difference am~ng the three, are 
protection ~f the rights of the litigant, the In-c~urt performance 
of the reporter and the efficiency of the productlon of 
transcript. Tr~iling far behind in rela~ive importan~e is the 
cost of preserving the record and produclng a transcrlpt. 

CONCLUSIONS: From the results received, ,one must conclude that 
magistrates, based on their experience wlth ~oth ~ape re~orders 
and court reporters, are the most qualified Judiclal of~lcers 
within the federal court system to comment on the relatlve 
performance of both systems. It is also clear th .. t they deem 

{" 
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accuracy of the record as the most important factor and the cost 
of preserving that record as the least important. 

Based on the responses on questions of in-court performance 
and accuracy and timeliness of transcripts produced (Chart III), 
it is obvious that the reporter is the favored method of 
preserving the record and producing transcripts. Relatively, the 
~eporters received ~he highest level of sUpport in the category of 
In-court performance, followed by accuracy of transcript and 
timeliness of transcript production. However, in each instance, 
the reporters received a majority endorsement from the magistrates responding. 

Perhaps most telling among the responses was that on the 
question of a tape recorder's ability to meet adequately the needs 
o~ the magistrat7. That aspect of adequacy is key __ the question 
dld not query WhlCh system would best meet their needs, but 
rather, was a tape recorder adequ~to the task. Only 42% of the 
responde~ts felt ~hat the tape recorder was minimaily adequate to 
meet thelr needs ln terms of record preservation and transcript 
production. Therefore, it is safe to assume that if tape 
recorders were used in all magistrate's proceedings that more than 
half would not have their basic needs met. 

COMMENTS: Although the survey form itself did not ask for 
comments from the respondents, a number did include comments. 
These unsolicited comments offer several interesting notes. 
Survey #28: 

Survey it47: 

Survey #55: 

Survey 158: 

"Shorthand reporters are necessary in 
trials, civil and criminal, with a tape 
recorder as backup". 

"I strongly support the use of court 
reporters in any proceedings where evidence 
or testimony is presented. I find tape 
recorders to be very unreliable. I might 
just as well not make any record at all as 
to rely on a tape recorder". 

"The tape recorder produces a verbatim 
record; however, accuracy is lost in 
transcribing same to writing". "A tape 
recorded record can be produced more timely 
if the parties want a duplicate cassette, 
but not if they was a written transcript". 

"I think replacing court reporters with tape 
recorders would be a judicial disaster, 
irrespective of tha technical sophistication 
of the tape recorder". 
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Su!"',ey * 65: 

Survey #90: 

Survey #103: 

Survey #110: 

Survey Ul3: 

"I very much favor the use of in-court 
reporters. I have great skepticism about 
the use of tape recorders, which I am 
obliged to use frequently. If they produce 
audible speech, they are very hard for a 
typist to make transcripts from because many 
words are inaUdible and the typist, in 
multiparty hearings, doesn't know who is 
talking or cross-talking". 

"Court reporters are far from perfect and I 
have noticed in recent years a disturbing 
decline in the general level of competency 
of reporters. It is only the current 
technical deficiencies of recording 
equipment that gives the average court 
reporter an edge, in my opinion". 

"A court reporter is not required for 
preliminary criminal matters, but one is 
preferred for any evidentiary hearing or 
trial". 

"In my capacity as United States magistrate, 
I seldom, if ever, use a court reporter7 
and we rely on our tape recording system. I 
believ~ that our tape recording system is 
adequate7 but based upon my past experience 
as a trial attorney, I believe a court 
reporter is superior to a tape recording 
system; We use a court reporter in every 
case to be tried before a jury and, perhaps, 
in connection with other protracted or 
complicated proceedings. In my term as 
United State magistrate for the past ten 
years, I have had one jury trial in which a 
court reporter was utilized and otherwise, a 
court reporter was hardly ever used. On a 
rare occasion, a defendant in a felony case 
may request a court reporter for an 
arraignment7 and when this occurs, a court 
reporter is utilized". 

"On all felony matters (first appearances, 
pleas, arraignments, etc.), my secretary 
keeps shorthand notes to back up the tape 
recorder". 
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Magistrates' Survey Report 
June, 1983 
page 8 

Survey il18: "It is my understanding that there is 
presently available 'state of the art' 
recording equipment which is extremely 
accurate in recording audible voices in 
courtroom proceedings. This magistrate uses 
Lanier/Edisette recording equipment, when a . 
court reporter is not present, which has 
been in use for over eight years. This 
equipment leaves much to be desired in terms 
of fidelity and accuracy and may answers are 
based on my experience with this equipment". 

It seems that magistrates deem tape recording adequate for 
some of the proceedings over which they preside, and for goo~ 
reason. When there is relatively little chance of a transcrlpt 
being needed, which is true for many magistrate proceedings, it 
may be perfectly adequate to use a tape recorder to preserve the 
record. However, it is equally clear that the magistrates 
responding to this survey do not find th~ audio recording systems 
in use adequate for all proceedings, particularly when a written 
transcript will be needed. 

Mr. KASTENMEIER. rrhank you, Mr. Keane. 
Let me ask you first, what does one of these CATs cost? I take it 

it's the reporter who buys the equipment. 
Mr. KEANE. In the Federal system the reporter buys it, yes, sir. 
Mr. KASTENMEIER. What does it commonly cost a reporter to buy 

one of these? 
Mr. KEANE. There is a range of costs, depending upon the type of 

system you buy. A microcomputer system is as low as $7,000, up 
into the $60,000-plus range currently. Dick, you have one--

Mr. KASTENMEIER. Seven to sixty thousand; is that correct? 
Mr. DAGDIGIAN. Mr. Chairman, the low figure is perhaps for 

someone who is very creative with a computer and can get into de­
veloping some of his own software. But from what is available on 
the market today, I think perhaps more realistically we're looking 
at a starting point of around $20,000-that's hardware and soft­
ware. If you get into a mUltiple-user system, one that can accom­
modate a number of reporters with greater capacity, we are prob­
ably in the $45,000 to $55,000 range. Those are general figures, but 
I think it's in that range. 

Mr. KASTENMEIER. That is a substantial investment. 
Mr. Dagdigian, how many reporters are there pres en tly in the 

Federal judicial system? 
Mr. DAGDIGJAN. Ivt:y information at the moment is 55l. 
Mr. KASTENMEIER. I was asking the first two witnesses how many 

still used handwritten notes--
Mr. DAGDIGIAN. Yes. I think there is a small number. I believe it 

is 10 or less in the Federal system. 
Mr. KASTENMEIER. Actually, in the congressional reporting 

system, we still have people using hand.written stenographic notes, 
totally handwritten, using no stenotyping or other process. 

Mr. DAGDIGIAN. Yes, I understand. 
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Mr. KASTENMEIER. One thing I am surprised at, Mr. Dagdigian, I 
must say, is that of the 10 or 11, how many of the other 540 are 
equipped with a CAT? 

Mr. DAGDIGIAN. Our current information is that about one-third 
of the Federal reporting complement is using computer transcrib­
ing equipment. 

Mr. KASTENMEIER. I guess what surprises me is your statement 
on page 7. Why would your association of reporters recommend to 
the administrative office that it adopt a policy of hiring only re­
porters who are on CAT, or willing to go on it, presumably throw­
ing all the rest of the reporters to the wolves, par,ticularly. w~en 
the cost is so great. I can understand Mr. Keane s organIzatIOn 
taking that position, but why would you? 

Mr. DAGDIGIAN. No, sir. I hope there is not a misconception of 
what we are saying. We are talking about people coming on board 
from this point forward. We don't mean to impose something on 
those people who are in place and working. We encourage them, as 
I have been in the system for going on 18 years and made the deci­
sion in the last 2 years that that was the direction for the future. I 
committed myself to going that route. 

What we are saying is that the court, in hiring new reporters 
from this point forward, should look first or should take on people 
and encourage people that are interested in working in the Federal 
court system to be working on a computer transcription system or 
to be capable of going on it. . 

Mr. KASTENMEIER. Well, this is certainly not to be critical of CAT 
utility, but it seems that you're taking a harsher position than any 
of the court organizations with respect to the employment of new 
court reporters who otherwise are competent; you're say.in~ they 
cannot be hired unless they have access to what may be mlnl~a~ly, 
in your view, a $20,000 device. That seems to be rather restrictive 
in terms of labor practices, I might say, for an association presum­
ing to represent such a group. 

Mr. DAGDIGIAN. Well, I might add, sir, that certainly in my dis­
trict I work side by side with many of my colleagues who are func­
tioning in perhaps the more conventional method of dictating their 
work or using notereaders. I don't mean to discredit. their ~biliti~s. 
They are doing a very capable job and they are meeting theIr delIv­
ery requirements. It is our feeling and intent to encourage the new 
people that are entering the field and entering service in the Fed­
eral courts to look in that direction, because we feel the long-term 
future is that way. It is an encouragement. 

But by the same token, taking an individual situation in a given 
geographic area, where there is a qualified, capable reporter avail­
able and the district court is looking for such a reporter, we do not 
mean nor intend to apply a CAT policy as a hard and fast thing. I 
think it is a variable factor-be on CArr or be willing to go on it at 
such time as is feasible. 

Mr. KASTENMEIER. I gather that district judges, by and large, 
seem to be perfectly happy with stenotype reporting in the tradi­
tional sense. The experiment or the alternative permitted under 
the Dole amendment, however, would you not agree, has been in­
terpreted as not replacing any current reporters. The policy, as I 
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understand it, is that they may be replaced through attrition but 
may not be replaced by audio recording. 

You are not saying that district judges are not going to fire any­
body, at least that is not the policy; is that not correct? They are 
not going to fire any reporters and replace them with electronic de­
vices, the taping devices, but they may replace them as the report­
ers who use stenotypes, retire or otherwise. Is that not their policy? 

Mr. DAGDIGIAN. The term "attrition" has been used, and I think 
that has been the general position, yes. 

Mr. KASTENMEIER. I believe you support H.R. 4450. It is a very 
simple bill, introduced by Mr. Rodino and Mr. Fish. Can you give 
us a report of what is happening over in the Senate? I am told 
there isn't a companion bill over there, is that right? 

Mr. DAGDIGIAN. I am not aware of any activity personally. 
Mr. KASTENMEIER. The CAT seems to be, as far as I can gather­

and I am not very knowledgeable of this, I confess-an additional 
factor that has been added; that is to say, I take it that Dole and 
others were not really making a judgment about computer-assisted 
transcription or the quickness of those transcripts being available 
to the courts. They were looking at the question in a narrower 
sense, of the accuracy and cost, I guess, although you have chal­
lenged that. 

I guess my question is, how does computer-assisted transcription 
fit in with what originally was deemed to be the fo(,us of the 
Senate amendment? 

Maybe I haven't phrased the question very well. 
Mr. DAGDIGIAN. I'm not--
Mr. KEANE. I might be able to respond. 
Mr. KASTENMEIER. Senator Dole and others, when they addressed 

this, did not really take into consideration computer-assisted tran­
scription. They were looking at audiotaping versus traditional 
stenotype reporting and saying that the former shall be permitted 
as an alternative, and there was an ongoing experiment at the 
time, I guess, or one that was authorized. Is that not what--

Mr. KEANE. Yes. The sequence is a little different, though. Actu­
ally, Senator Dole's committee was looking at a GAO study of the 
court reporting system which was conducted prior to his hearing. It 
suggested in the long term that tape recording might be an accept­
able alternative, but the study was also on the then management 
and utilization of the court reporting personnel in the Federal 
court system and some of the abuses that the GAO felt existed at 
the time. 

Mr. KASTENMEIER. Is that study somewhat dated now that the 
element of computer-assisted transcription is more prominent in 
the configuration? Do you think we need a new study of this? 

Mr. DAGDIGIAN. I think the focus of the study was a different 
one, sir. I believe a lot has happened in the management of court 
reporters in the Federal system as a result of the GAO study and 
Senator Dole's hearings. But the focus was really a different one. 

Mr. KEANE. If I might add to that response, Mr. Chairman, Sena­
tor Dole's committee was looking at alternative forms of court re­
porting. The Center's study compares alternative forms of court re­
porting but limits it to stenographic and to audiotape. A variant of 
one alternative is this newly developing CAT technology, which, in 
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the timeframe of the study and the hearings, was less than 10 per­
cent in the Federal system. It is now over 30 percent. So times 
have changed and issues have changed with them, particularly the 
cost-price issues, very significantly. We think the data gathered 
could be reanalyzed from that point of view and could be very help­
ful, particularly if we added to that some cost data on the tran­
scription side versus the recording side. 

Mr. KASTENMEIER. I have no doubt you are correct in that, at 
least I have that sense. 

I would like to yield to the gentleman fronl Illinois, Mr. Hyde. 
Mr. HYDE. Let me understand. The non-CAT system, the taping 

system, the audio system, involves the tape or the record somehow 
getting transposed into copy, and that is done by the typist listen­
ing to the tape and typing it manually right off of the tape; is that 
correct? 

Mr. KEANE. That is correct. 
Mr. HYDE. And you are saying that automatically taking the 

tape from the CAT and running it through a computer or word 
processing and producing a copy is faster, cheaper, more accurate, 
et cetera? 

Mr. KEANE. Well, each issue has to be addressed differently. The 
accuracy is still on the input side, that is, what the audiotape 
"hears" and what the stenographer hears. 

Mr. HYDE. So CAT could be inaccurate if the reporter didn't get 
the word, whereas the machine will have the word--

Mr. KEANE. Well, the machine mayor may not have the word. 
The scores are very close in terms of both being more than 98 per­
cent accurate. That's a pretty high level of accuracy. It is on the 
transcription side where you gain some significant benefits. One of 
those is that you can improve the 8 to 10 pages an hour for the 
stenographer, where the audiotape transcriber is listening in real 
time and typing perhaps 8 to 10 pages-we have no data to really 
know how long it takes them to type off of a tape. 

My experience with typing off of tapes, in planning some large 
audio transcription projects, is that we doubled the time estimates 
because of the difficulty of u.nderstanding people. So you have accu­
racy here, transcription here, and then all of that affects cost in 
terms of turnaround time, and then the ability of the printers and 
other peripheral devices to be printing these things out at tremen­
dous rates of speed while the court reporter is busy reviewing and 
editing. 

Mr. HYDE. Do you get multiple copies from CAT? How do you do 
that? Do you get one copy and then you have to make additional 
copies, or can you get--

Mr. KEANE. There are several ways you could do that. You could 
run serial copies multiple ways. You could use what they call laser 
printers, which you can print hundreds of copies of pages per 
minute. A whole variety of technologies has opened up. 

Let me mention to you that the CAT electronic media that is 
produced is very, very significant and isn't being considered here. I 
have a data base that I have used over the years of the White 
House Watergate transcripts. I can create computer-assisted index­
es to all of the significant words in there. I have a search that I 
run that tries to get the words "FBI" or "Bureau" within 10 words 
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of the word "damn". Let me tell you, that reveals some very inter­
esting conversations but it also gets to the heart of the thousands 
of pages of transcript. This is a tremendous in~rease in my produc­
tivity as a trial lawyer, so that you have a thIrd stream of benefit 
that goes beyond going from key or audiotape to paper. You have 
the computer media which opens up tremendous tools for produc-
tivity and increased performance time. .. 

The acid test we use is the ability to respond to a wItness In the 
middle of cross-examination, who changes his testimony. You need 
3 or 4 seconds response time to go in and find out what that person 
said and how to contradict him if you're the triallaywer. The com­
puter technology, of getting things in there quickly, is a treme?-­
do us benefit. AUdiotape would add a labor step for more effort In 
that process. . 

Mr. HYDE. Is it your complaint that CAT has ?-~t been gIven 
enough opportunity to be tested by the court admInIstrators and, 
therefore, is not given the consideration it deserves? 

Mr. KEANE. In the picture, the wind0wframe of the study, they 
had 10 percent of the court reporters but not 10 percent of the 
pages were CAT-produced. They did no~ ~nalyze the ~AT co~t be­
cause they did not analyze any tranSCrIptIOn cost. It IS our sImple 
contention that they didn't address it-- . 

Mr. HYDE. Your contention is the transcription costs will make 
the difference? 

Mr. KEANE. I think it will have a material impact. I believe that 
it might, but I would rather look at some hard numbers to draw 
that conclusion. 

Mr. HYDE. We don't have those, nor have we had the time to ac-
quire them; is that it? . 

Mr. KEANE. I think that is a correct statement, SIr. 
Mr. HYDE. Mr. Dagdigian, where do you live? ., . . 
Mr. DAGDIGIAN. I live in Congressman AnnunzIO s dIStrIct, on the 

northwest side of the city. 
Mr. HYDE. I had hoped you were my constituent. My enthusiasm 

has diminished for your cause now. [Laughter.] 
I'm only kidding. Thank you, Mr. Chairman. 
Mr. KASTENMEIER. Let me ask you, Mr. Dagdigian, just one fur­

ther question-and this doesn't relate to the merits of this but just 
to my understanding. .. . 

We are talking about stenotype reporters In a tradItIonal sense. 
In the traditional use, you are absolutely dependent on reporters, 
in terms of not only stenotyping but for the transcription an~ the 
printed transcripts. However, in the world of computer-a~s!sted 
transcription, theoretically, as it is improved, through tradItIOnal 
stenotyping you could take down the notes and. th~reafter tl:Ie 
courts could say "we don't need you for the transcrIptIons; we WIll 
take this and go to a computer and get the printouts and so forth" 
and they would separate you from that additional ro~e of preparing 
ultimately the transcripts, which is also a source of Income and an 
important role for reporters. 

Isn't there some fear of that? 
Mr. DAGDIGIAN: I think there is some concern. It is something 

that the court reporting field has looked at. Traditionally, it has 
always been the function of the court reporter to prepare the tran-

241 

script and to receive income for producing it. By the same token, in 
doing so, he or she has assumed the expenses of doing so and pro­
viding the necessary tools and equipment. 

Mr. HYDE. Mr. Chairman, excuse me, but you must certify that 
the transcript is an accurate transcript from your notes or your 
tapes, in other words. 

Mr. DAGDIGIAN. Exactly. 
Mr. HYDE. So if there is a disconnection, a bifurcation; you would 

not be able to certify. 
Mr. DAGDIGIAN. You are detaching the reporter, who was there 

and reported, from totally reviewing that transcript. The tradition­
al method in utilizing computer-aided transcription still is for the 
court reporter to make a final review, whether it is on the screen 
or in hard copy, to review and make any corrections and then to 
certify to the record. 

Mr. KASTENMEIER. I am not suggesting that that is likely to 
happen, but in analyzing the new technology, it does in a way de­
personalize it, at least in terms of the actual stenotyped informa­
tion that goes down and the reduction of that information back 
into a transcription. I just raise the question theoretically. I don't 
see anything rising or challenging that immediately, but technolo­
gy does some strange things sometimes. That is partly why we are 
here. 

In any event, I do want to thank you both for enlightening the 
committee on the subject. Obviously, thb is a matter which will 
command our attention, although we would be interested in what 
the Senate is doing about it, if anything, in terms of any possibili­
ties of legislative activity on this question. 

I should perhaps, very briefly, call upon the preceding two wit­
nesses, Dr. Bermant and Dr. Wheeler, to come back to the witness 
table to comment on Mr. Keane's specific three items-if you wish 
to. If you have no comment, fine. 

In any event, we thank you both for your testimony. 
Mr. DAGDIGIAN. Thank you. 
Mr. KASTENMEIER. Dr. Bermant, there were three points that I 

think Mr. Keane made, criticisms of the Federal Judicial Center 
report-the shortcomings, I think he called them. 

Do you wish to respond to those, hopefully briefly? 
Mr. BERMANT. Only to say, sir, that there is fundamentally noth­

ing new there. This is virtually, without exception, material that 
was raised in the September report and was, we believe, responded 
to thoroughly in our response. There were perhaps a couple of 
wrinkles that might be worth responding to. 

On the question of training, Mr. Keane asserts, on the basis of 
his experience, that it is going to be more expensive than it ap­
pears to us to be. Dr. Wheeler has recently collected some figures 
that shows that, indeed, it is less expensive than we estimated it to 
be. 

Would you care to comment on that: 
Mr. WHEELER. In the memorandum that was attached to our 

statement, Mr. Chairman, we estimated $1,000 for training over 3 
years, $333 a year. The one experience we have had so far came in 
at less than $1000-about $800 per installation. We conceded that 
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it wasn't mentioned in the report, but we thought it was trivial 
and I think our experience to date suggests it probably is trivial. 

Mr. BERMANT. The point on hidden costs of implementation, 
there was the major assertion, which was made in the original Coo­
pers & Lybrand report, and here repeated by Mr. Keane, that our 
figure of 60.4 percent utilization of the audio operator for audio 
work, the remaining proportion to be used in the clerk's office is, in 
his view, a dangerous underestimate of the amount of time it will 
take the audio operator to perform audio-operating duties. Again, 
as we re-analyzed on the basis of the Coopers & Lybrand state­
ment, we came to the opinion that we had probably overestimated 
the amount of time that it will take. 

Now, there will, of course, be variability. The circumstance that 
Mr. Keane points to, when all five judges in a five-judge courthouse 
are busy, and all taking trials, those things will surely happen 
from time to time and it will cause dislocations in the clerk's office 
from time to time. 

One needs only to reflect, however, that official court reporters 
catch cold just like everyone else. There are always dislocations in 
any existing system, and there will be dislocations in this one from 
time to time. That is not, however, a systemic problem with the im­
plementation of this technology, the way it has been organized. 

, There will be difficulties, surely. There are difficulties now, and 
there will continue to be difficulties. No system is perfect. But it is 
certainly an overemphasis to imagine that somehow there is built 
into the implementation of this system something deep and per­
verse that will cause a problem. It is just not there. 

Mr. KASTENMEIER. May I ask you, in conclusion, since you said at 
the outset you had your study, the GAO study, and then your own 
evaluation, the Federal Judicial Center's evaluation, all of which 
were limited, of course, to accuracy and cost and other factors and 
did not necessarily reach computer-assisted transcription as the 
focus of the Center's study. 

Do you think it would be useful or not useful to have another 
study, broadening it somewhat to include the emphasis given by 
the last two witnesses, on trying to place in perspective computer­
assisted transcription, particularly since a primary witness suggest­
ed that really no new hiring should take place of reporters without 
computer-assisted transcription availability? 

Mr. BERMANT. It is my view, Mr. Chairman, to the extent that 
the benefits proclaimed for CAT are real, they will be so patent 
that the evidence in support of them will emerge naturally over 
the course of the next several years. These are expensive machines. 
The reporters who have moved to them have deep and serious in­
vestments in them. There is no question about it, there's a lot of 
money at stake here in the investment in CAT. It is a serious ques­
tion, no question about that. 

The rates of page production per hour are not really what is at 
stake. I mean, you reach a point of diminishing utility. The ma­
chine prints them faster than they can be utilized, except under ex­
treme demands of hourly or daily copy, perhaps. There will be evi­
dence forthcoming in the nature of things. We needn't stop the 
clock. We needn't do anything specifically to halt the progress of 
anything that is going on in order to study, because those data will 
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be forthcoming naturally under the course of the current permis­
sive legislation. We will inevitably, as a result of simply keeping 
our eyes open, be able to track the effects of increased utilization of 
CAT. There is nothing in the current legislation that should chill 
the implementation of CAT if its benefits are as iCte:.).t as its propo­
nents c1aim. I am agnostic on that point completely. 

Mr. KASTENMEIER. Well, Dr. Bermant, I appreciate your com­
ments on that point. I do think we might want to pursue that. 

Mr. BERMANT. Surely. 
Mr. KASTENMEIER. To what extent that may be true or to what 

extent we might gain something from a specially focused study or a 
broadened study is something we will have to decide. In any event, 
I do want to thank you and Dr. Wheeler for your appearance here 
today. 

That concludes this morning's hearings on this question, and the 
committee stands adjourned. 

[Whereupon, at 12:07 p.m., the subcommittee was adjourned.] 
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APPENDIX 1 

TEXT OF BILL 

98TH CONGRESS H R 4450 
. 1ST SESSION • • 

To delay the effective date of seotion 401(b) of the Feder!)] Oourts Improvement 
Act of 1982. 

IN THE HOUSE OF REPRESENTATIVES 

NOVEMBER 17, 1983 

Mr. RODINO (for himself and Mr. FISH) introduced the following bill; which was 
referred to the Oommittee on the Judiciary 

A BILL 
To delay the effective date of section 401(b) of the Federal 

Oourts Improvement Act of 1982. 

1 Be it enacted by the Senate ~nd House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That section 401(b) of the Federal Courts Improvement Act 

4 of 1982 is amended by striking out "one year after the effec-

5 tive date of this Act", and inserting in. lieu thereof "January 

6 1, 1986." 
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MAN AGEMENT OF FEDERAL COURT 
REPORTERS * 

by 

DANIEL H. HUYETJ', 3RD--

It is indeed a pleasure and a privilege to speak to the Conference of 
Metropolitan District Chief JUdges. Nothing is more enjoyable or worth­
while than a meeting of federal judges. I shall discuss court reporter 
problems' generally and in particular the management of court reporters. 

D~trict Chief Judges have been involved with a wide variety of court 
reporter problems over the years-speaking to Chief Judges about court 
reporters is carrying coals to Newcastle. This is an area, however, which 
in the last year or two has undergone considerable change; the changes 
will continue, and court reporter problems will be with us for a long time. 
This is an important subject; it is timely and a worthy agenda item for 
this Conference. 

I have been rather deeply involved in court reporter problems during 
the past three or four years. I am the liaison judge to the wurt reporters 
of our court, and a member of the Subcommittee on Supporting Personnel 
of the Judicial Conference Committee on Court Administration, which is 
concerned with court reporter matters. AI; a member of the Subcommit­
tee I attended a fascinating meeting at Cape Cod in June of 1981 when 
the Subcommittee met with representatives of the General Accounting 
Office to discuss in detail the notable 1981 General Accounting Office 
Report on federal court reporters. Recently I was a member of the 
Advisory Committee which assisted the Administrative Office in the 
preparation of the Court Reporter Manual, approved by the Judicial 
Conference in March of this year. My courtroom in Philadelphia is the 
situs in the Third Circuit for the electronic recording experiment which 
The Federal Judicial Center is now conducting. 

As many of you know, in recent years, particularly in 1982, few 
problems generated more emotional discussion or occupied more of the 
time of the Judicial Conference than court reporter problems. 

Certain rather serious abuses have existed in the recent past that have 
been largely, but certainly not completely, eliminated. We can all agree 
that the efficient production of an accurate record for appeal and for the 
use of the trial court and the parties is essential. Personnel within a 
court should be effectively utilized. Good management of court reporters 

• Remarks delivered at Conference of Met- •• United States District Judge of the East-
ropolitan District Chief Judges, Cannel, em District of Pennsylvania . 
California, April 7, 1983. 
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will save money":"-for example, less use of contract reporters-and we 
cannot overlook the need to serve the public by making certain that court 
reporters charge only a fair price and render good service. With proper 
management of court reporters, counsel will no longer be at the mercy of 
the court reporters in obtaining timely transcripts. 

Court reporters are handsomely compensated. They receive all the 
usual fringe benefits of federal employees, including the annu~l cost-of­
living pay increase. Presently the starting salary is $31,326 and there are 
two step increases: one to $32,902 and the other to $34,458. One step 
increase is for possessing the Certificate of Merit and the other is for 
acnieving ten years of satisfactory federal service. Additional income is 
available from producing transcript for sale to parties, as well as other 
free-lance work. A court reporter in a busy court who is willing to work 
very hard can earn anywhere from $60,000 to $80,000 per year. Some 
reporters earn as much as $100,000 or even $150,000 annually. 

Traditionally, federal court reporters functioned virtually without su­
pervision. A reporter was assigned to a particular judge and was 
considered part of the judge's personal staff. It was the responsibility of 
the judge to supervise his court report.er, but few judges were familiar 
with the requirements of the Court Reporter Act or with the numerous 
regulations and directives of the Judicial Conference and the Administra­
tive Office that were scattered allover the place. Also, court reporters 
operated in a dual capacity and had an inherent conflict of interest. They 
performed official work whenever their presence was required in the 
courtroom to make the official record and for this they received an 
annual salary, but at the same time they were permitted to charge for 
official transcripts and also to take on private deposition work. They 
were assured of their official salaries and thus there was an incentive to 
do private work. 

The General Accounting Office, following a rather comprehensive study 
in 1981, found that federal court reporters were the largest group of 
federal employees operating virtually without supervision. The 1981 
General Accounting Office Report on federal court reporters, as all of you 
know 80 well, was a stinging condemnation of the federal court reporter 
system. . 

The General Accounting Office concluded that the federal judiciary was 
not adequately managing federal court reporters; that the federal court 
reporting system was inefficient, costly, inequitable, and perhaps in the 
final analysis, unmanageable. The provisions of the Court Reporter Act 
and Judicial Conference policies and guidelines were not followed. As a 
result, court reporters were managing themselves for their own best 
interests and to the detriment of the litigants, the courts, and the public. 

Specifically, the General Accounting Office found that court reporters 
devised many ways to overcharge litigants for transcripts, including the 
violation of Judicial Conference imposed maximum transcript rates and 
format requirements; that court reporters were engaged in activities 
which conflicted with federal employment, including operating private 
businesses out of federal courthouses and profiting by using substitutes to 
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do their official work; that court reporters were poorly utilized resulting 
in transcript backlogs, inequities in compensation, and contracting for 
reporting services when official reporters were available. 

The General Accounting Office reviewed the work of auditors of the 
Administrative Office and found that in 69 percent of the district courts 
there was transcript overcharging. In the seven district courts studied by 
the General Accounting Office, there were no procedures to supervise 
reporters or to monitor their transcript fee charges. It was found in the 
case of one official court reporter that he had not. personally recorded any 
court proceedings for at least five years. He managed a private court 
reporting firm and used his employees to record the' proceedings for 
which he was responsible. 

The General Accounting Office found workload imbalance and that 
some reporters had very light workloads while others were overburdened 
and thus had incurred sizeable transcript backlogs. It was found that 
contract reporters were utilized in some courts, even though official 
reporters were available. 

The most dramatic recommendation of the General Accounting Office 
was the proposal that electronic recording systems be used as the primary 
court reporting method. The General Accounting Office contended that 
by using electronic recording of proceedings there would be a savings of 
approximately 10 million dollars per year. The claim was that audiotape 
recording would eliminate many problems resulting from two inherent 
weaknesses in the stenographic method: (1) the necessity for translating 
a court reporter's notes into an understandable form, and (2) the ina.bility 
to verify transcript accuracy. There were suggestions in the report as to 
precisely how an electronic recording system could be implemented. 

Rather swift action followed the 1981 General Accounting ~ Office Re-
port. . 

Congress enacted the Federal Courts Improvement Act of 1982; most 
of its provisions took effect October 1, 1982. That Act provided, among a 
great many other things, that during the one year period after the date of 
enactment (April 2, 1983), the Judicial Conference should experiment with 
different methods of recording court proceedings. The Act provided that 
electronic sound recording was a method that could be used to record 
proceedings, subject to regulations promulgated by the Judicial Confer­
ence and subject to the discretion and approval of the judge. The 
regulations that the Act authorizes the Conference to promulgate cannot 
take effect before one year after the effective date of the Act, and so 
October 1, 1983 is the earliest date that electronic recording may be 
utilized to produce an official court record. 

As a consequence, The Federal Judicial Center has been engaged in an 
experiment involving electronic recording equipment. To carry out the 
experiment there are 12 test cites in all, at least one in all but two 
circuits, and a dual system of preparing the record and producing tran­
scripts has been in effect starting last fall and continuing in most cases 
through March or April of this year. The Federal Judicial ~nter project 
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is under the very capable direction of J. Michael Greenwood and Gordon 
Bermant, assisted by a group of very competent people, particularly Julie 
Horney, M. Daniel Jacoubovitch, Frances D. Lowenstein, and Russell 
Wheeler. Early in July of this year The Federal Judicial Center will issue 

. its report, which ultimately will be presented to the Judicial Conference 
for consideration and action. 

In my view, The Federal Judicial Center report will be a highly 
significant and most valuable document. The project of the Center has 
been one of unprecedented proportions and involves the expenditure of a 
considerable sum of money as well as hundreds of hours of the time of a 
talented group of people at the Center. The report will be a unique 
contribution in an area which unfortunately has not received careful 
attention over the years. 

In response to the General Accounting Office Report, the Judicial 
Conference in March, 1982, adopted a series of proposals which mandated 
Court Reporter Management Plans in each district court. All ~f you are 
familiar with these requirements, but let me run through them rather 
quickly. 

The Judicial Conference provided the following: 
1. Each circuit council was asked to require the district courts to 

develop a Court Reporter Management Plan that would provide for the 
day to day management and supervision of an efficient court reporting 
service within the court. 

2. Each Plan must provide for the supervision of court reporters in 
their relations with litigants as specified in the Court Reporter Act, 
including fees, charges for transcripts, adherence to transcript format 
prescriptions and delivery schedules. 

3. The Plan must provide that supervision shall be exercised by the 
clerk of the court, district court executive, judge, or other person desig­
nated by the court. It is my view that this requirement was a compro­
mise since many believed that the couJ1. reporter supervisor should be an 
outside supervisor, i.e. the clerk or the district court executive and not a 
reporter or a committee of reporters or even a judge. . 

4. That reporting tasks be apportioned equitably at the same site. 
5. That through scheduling, the use of contractual services be mini­

mized. 
6. F.ach Court Reporter Management Plan must be approved by the 

Judicial Council of the Circuit. 
7. Production of daily and hourly transcripts should not be subsidized 

by the court. If extra court reporters were required to produce expedited 
transcripts, their fees should be paid out of the earnings derived fr.om the 
higher transcript rates established by the Judicial Conference. Other 
court reporters may assist with the production of expedited transcripts 
only if they were available. 

One of the most important requirements of the Judicial Conference was 
that each reporter must certify on each invoice that the fee charged and 
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the page format used conforms to the regulations of the Judicial Confer­
ence. 

There were penalties for late delivery of transcripts. 
The Judicial Conference made it c1ear that a reporter was not employed 

by a particular judge or part of the personal staff of an individual judge, 
but that a court reporter is employed by the court en bane and that the 
court en bane controls the assignments of the court reporter. 

Court reporters were permitted thirty days sick leave per year. 
I refer you to the handout that you have which contains about a dozen 

examples of format violations of Judicial Conference requirements. 
In 1946 the Judicial Conference det:ermined that a page of transcript 

shall consist of 25 lines written on paper 81/2 by 11 inches in size prepared 
for binding on the left side, with a 18/4 margin on the left and % inch 
margin on the right side. Also, typing shall be 10 letters to the inch. 
May I also tell you that the recent action of the Judicial Conference in 
March of 1983 in approving the Court Reporter Manuallllso approved 
detailed page format criteria set forth in the manual and developed by a 
panel of judges, court reporters, and others assembled by The Federal 
Judicial Center last year to prepare guidelines for use in the test of 
electronic sound recording that I mentioned earlier. These detailed 
criteria are the law pertaining to format requirements for official tran­
scripts, and of course supplement the 1946 action of the Judicial Confer­
ence. 

Very few judges over the years were familiar with the 1946 Judicial 
Conference format requirements, and a judge could look at an official 
transcript and not realize that the court reporter had failed to comply 
with format requirements. This is the hidden problem. In other words, 
because a reporter receives a set fee per page of transcript, if a reporter 
fails to comply with page format requirements, the reporter is engaged in 
a very subtle form of overcharging that may never be detected without 
proper supervision. If, for example1 the reporter on a page of transcript 
fails to have 25 lines per page, but has only 22, 23 or 24 lines, obviously 
the reporter is overcharging. If the left margin is not H~ inches but is 
21/2 or 3% inches, and if the right margin is not % of all inch but is 
g;eater, again the reporter is overcharging. If the reporter uses a larger 
SIze type so that there are not 10 letters to the inch, the reporu~r is 
overcharging. 

Early in 1982 I spent an afternoon in our clerk's office and examined 
transcripts produced in recent years by the official court reporters of our 
court, and I examined the transcripts of 17 out of the 19 full-time official 
court reporters on the payroll at that time. I found to my amazement 
that 7 of the 17 reporters were not in compliance with the 'page format 
requirements of the Judicial Conference. Among the are~ of lack of 
compliance with format requirements among the 7 reporters were the 
following items: 

1. A left margin greater than 13~ inches and in the case of one 
reporter, consistently apparently over the years, a left margin of 3 inches. 
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2. Fewer than 25 Jines per page; two of the J\:!porters had as few as 
22, although not on a consistent basis; others counted a page number or a 
heading, e.g. "Smith-Cross," as a line. 

3. Excessive indentation of questions and answers. 
4. Excessive indentation of quoted t&timony. 

I found that in the case of thO&. reporters who used notereaders 
ofttimes a reporter charged for a full page, but because of the manner in 
which the notereader read the court reporter's notes, there may be as few 
as 3 or 4 lines on a page, or perhaps 7 or 8 lines on a page, and for thiE the 
reporter charged for a full page. 

Thus, failure to follow official transcript format requirements of the 
Judicial Conference, as I said a moment ago, results in a subtle form of 
overcharging. Considering the violations that I observed in our court 
alone, I would estimate that the overcharging ranged from 25 to 60 
percent. __ 

Obviously, proper supervision of court reporters, plus a certification on 
the invoice of each court reporter that the fee charged and the page 
format used conform to the requirements of the Judicial Conference, will 
assist in solving the overcharging that some reporters have done over the 
years. 

I do not wish to suggest of course t~at all reporters have overcharged 
over the years. The typicai iederai murt reporter has been hard working, 
conscientious and honest. But there have been those who have not 
performed their work in that manner. 

Also among the handouts that you have are an official Court Reporter 
Management Plan prepared by the Administrative Office; a model Court 
Reporter Management Plan which I have prepared; and a variety of 
plans from various district courts throughout the country. 

The model plan of the Administrative Office is essentially a checklist 
and should be very helpful in the preparation of a plan. The model plan 
which I have prepared may be a good starting point as a form of plan and 
can be supplemented appropriately. 

The Judicial Conference requires a court reporter s'upervisor for each 
district court, and throughout the oountry there are various types of court 
reporter supervisors. In the Northern District of Alabama the court 
reporter supervisor is a committee of 3 reporters. In the District of New 
Jersey, for example, the court reporter supervisor is the clerk plus a court 
reporter committee consisting of two judges, the clerk, and a court 
reporter. In our district, the Ea.:,,"'tern District of Pennsylvania, the court 
reporter supervisor is the clerk who is given full authority to manage the 
court reporters, and the clerk works with a liaison jUdge. In the ~iddle 
District of Pennsylvania, in Delaware, and in the Western Distnct of 
Pennsylvania the court reporter supervisor is the chief court reporter. 

My message today, and I simply cannot empha...<;ize this too strongiy, is 
that in considering the role of the court reporter supervisor we are 
concerned with effective management concepts. Responsibility and au-
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thority should be conferred upon a single competent person. It is 
difficult as we all know to manage effectively with a committee. A 
committee is appropriate to formulate policy, but a committee is an 
incompetent vehicle to manage. The court reporter supervisor should be 
the clerk "l' a district executive. The court reporter supervisor should be 
an outside person and should not be a court reporter. 

Clerks' are highly trained, competent and professional administrators. 
It must be realized, and this is vital, that supervision of court reporters is 
a complex administrative task. This is particularly true because of the 
recently imposed detailed requirements of the Judicial Conference. The 
court reporters, by the nature of the system, have their self-interests­
they have an inherent conflict of interest as I stated earlier, and they are 
motivated primarily by a desire to maximize their profits. To have a 
court reporter supervise other court reporters is simply poor management. 
A court reporter is a skilled professiQnal in a highly specialized field, but 
obviously is not necessarily a trained and competent administrator. 

Judges should judge-there are certain tasks that only a judge can do, 
and a judge should limit himself or herself to judge tasks. Judges should 
not perform administrative work that can be done by othei"S, and in this 
case by the clerk who is a professional administrator. 

I would like to discuss briefly some details of Court Reporter Manage­
ment Plans. 

Wherever poss.ible, court reporters should be placed in a pool and should 
not be assigned exclusively to a particular judge. The pool system is the 
most effective method to be certain that there is an equitable distribution 
of the worJdoad of the court reporters. 

Court reporters should work regular hours and should be required to be 
in the courthouse for the same number of hours as an employee of the 
clerk's office. Court reporters of course should work 5 days per week. If 
a court reporter puts in a regular work week of approximately 40 hours 
and is not permitted to do priva.te work during that period, then the court 
reporter should be granted some type of vacation time to compensate for 
the regular work week. In the Southern District of Texas, which was a 
pioneer in developing Court Reporter Management Plans, even before the 
General Accounting Report, there is an informal procedure to grant the 
court reporter leave in lieu of formal vacation time. The matter of leave 
or whatever the terminology may r,e is under study by the Administrative 
Office and ultimately will be addressed by the JUdicial Conference. 

In order to assure an equitable distribution of the workload of the court 
reporters it is necessary that there be careful record keeping and supervi­
sion of the court reporter. This is an administrative task. 

The use of contract court reporters should be minimized; this will save 
money; this is done by competent scheduling and supervision by the court 
reporter supervisor. 

Incompetent reporters should be weeded out; this is accomplished by 
proper supervision of the reporters and in this manner the incompetent 
reporters become known. Under the old system where a reporter was 
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assigned exclusively to a particular judge it was difficult to identify and 
ferret out the incOmpetent reporter. . 

It is essential, and I cannot stress this too highly, when a new reporter 
is employed that only highly competent persons who fully meet all of the 
JUdicial Conference requirements are employed. Reporters who use 

. computer-aided transcription (CAT) should be preferred as well as report­
ers who use notereaders. Reporters who type from their own notes 
should never be employed, and the lowest category of those Who should be 
considered is the reporter who dictates from his or her own notes for 
typing by another. 

All this leads us to the development of productivity standards. A 
recent study discloses that to produce 1,000 pages of transcript the 
following labor of a reporter is required: 

1. 125 hours if the reporter types from his or her own notes. 
2. 59 hours if the reporter dictates for typing by another. 
3. 66 hours if the reporter uses CAT. 

4. 34 hours if the report€r uses highly skilled notereaders. 
The most recent studies disclose that CAT costs are declining and that 
CAT at the present time may be more productive than even skillful use of 
notereaders. At least 20 percent of the federal reporters are now using 
CAT, and the number may be higher. Fewer and fewer reporters dictate 
for typing by another and virtually none of the reporters types from his 
Of her own notes. 

The development of productivity standards is a complex administrative 
task and can be done only by a professional, i.e. the clerk. 

Outside private work of coUr<'~ should be subordinate at all times to the 
official work of the court reporter. 

As I said earlier, the Judicial Conference at its March, 1983 meeting 
approved the Court Reporter ManUal. The Manual satisfies the need to 
have in one place authoritative information to guide judges, court report­
er supervisors, attorneys, and others concerning provisions of the Court 
Reporter Act, JUdicial Conference policies, and the numerous directives 
and regulations of the Administrative Office. The Manual will be in your 
hands shortly, and I am certain will be exceedingly helpful to judges as 
well as to others. 

The flurry of activity concerning court reporter matters in recent 
years-particularly the General Accounting Office Report and Judicial 
Conference action-has caused considerable improvement in the system 
since the court reporters are worried about electronic recording, and of 
course they want to do the best possible job to preserve their jobs. This is 
understandable, and there is no doubt in my mind that the system is 
working vastly more effectively now than it had been as recently as a 
year ago. 

Audiotape recording is looming on the horizon. The Judicial Conf~r­
ence will address the use of electronic recording at its September, 1983 
meeting. I believe it will be a long time before the live court reporter 
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disappears from .the courtroom, if that ever takes place. Should the 
Judicial Conference authorize the regulations that will give effect to last 
year's statutory amendment, electronic recording still will be optional 
w.ith each judge, and a judge can use it as little or as much as he or she 
may desire and can supplement electronic recording with a live court 
reporter. In other words, I perceive a rather flexible procedure for 
making a record in the future, and all this should save considerable 
money to the taxpayers, as we]] as result in a more accurate verbatim record. 
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If the Judicial Conference sanctions the use of electronic recording in 
the making of an official transcript, as I believe it will, those courts which 
adopt electronic recording in whole or in part will be faced with more 
complex court reporting management arrangements because some one 
person wi11 spend a considerable amount of time handling the ordering 
and timely delivery of transcripts, billing, assuring compliance with 
JUdicial Conference requirements and many other details required with 
the advent of electr011ic recording. Obviously the clerk is the logical 
person to assume these comp1.icated tasks. 

The 1981 General Accounting Office Report, notwithstanding all the 
emotions generated at the time, was essentially correct and has had a 
salutary effect. And the March, 1982 Judicial Conference action requir­
ing Court RePOrter Management Plans was a large step in the direction 
of improving the system. There is now in process a good faith conscien­
tious effort to correct the abuses and deficiencies of the past, and the key 
to it all in my opinion is effective, competent, outside supervision of court reporters. 

The federal court reporter system is in a state of change and improve­
ment; many benefits wi1J flow from the events of the past year or two 
which have focused attention on the need for more effective management 
and control of court reporters. 
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September 20, 1983 

Warren E. Burger 
Chief Justice of the United 

States 
Supreme Court BUilding 
1 First Street~ N.E. 
Washington, D.C. 20543 

Dear Mr. Chief Justice: 

JUOICIARY 
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ENERGY AND COMMeRCe 
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CcHauwlIU\ PftQTaQlIOH,. ~ "I~ 

I am writing to you in your capacity as Chairman of the 
Judicial Conference of the United States. 

last Congress, the Senate amended on the floor S.1700 to 
permit experimentation with new forms of court reporting in our 
federal courts. This :.mendment became law. The purpose was 
to provide the Judicial Conference and the Congress with infor­
mation regarding utilization of alternative methods of Court 
reporting. As pointed out on the Senate floor by the author of 
the amendment, Senator Howell Heflin, when he offered the .amend-

"A one-year test period with a manda'tory 
evaluation by the Judicial Conference will 
provide Congress with the basis for deter_ 
mining what is the best system for court 
reporting ••• Congress should take care in 
instituting a new mechanism which has not 
yet been appropriately examined compared to 
an existing and proven system." (127 Congo 
Rec. S14. 702, daily ed. Dec. 8; 1981). 

It is my understanding that the Judicial Conference. based 
on the above mentioned law. may be considering promulgating regu­
lations authorizing the use of sound recording in lieu of shorthand 
or mechanical reporting of district court proceedings. In my 
opinion, this may have a devastating effect on our existing and 
proven systems of court reporting. 
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Chief Justice Warren E. Burger 
Page 2 
September 20. 1983 

We have only recently received (Aug. 1983) the Federal 
JUdicial Center's comparative evaluation of stenographic and 
audiotape methods for U.S. district court reporting. As I 
understand the new law. experiments were to include all 
possible systems of recording court proceedings and producing 
the transcripts .of those proc.eedings •. Computer assisted 
transcription. which many people consider the state of the 
art today and possibly the wave of the future. was not even 
e val u ate d as. part 0 f the Fed era 1 J u d i c 1 ale e n t e r 's stu dy, nor 
were any methods of producing transcripts evaluated as to 
their rel~tive costs or capabilities. 

As you are aware, court reporters are very sensitive to 
alternative methods of court reporting. In the early 70's 
SOme people .believed that theirs might be a dy~ng profession. 
This was not the case theri nor is it now, but·as Senator Heflin 
pointed out on the floor of the Senate when he offered his amend­
ment, the Congress must Ntake care in instituting a new mechanism 
which has not yet been appropriately. examined." 

I have asked the Chairman of our Courts Subcommittee. Bob 
Kastenmeier, to schedule a hearing on the Federal Judicial Center's 
Report and related reports and other information concerning alter­
native methods of recording court proceedings. In addition I am 
requesting that the Judicial Conference delay promulgation of any 
regulations regarding electronic reporting until the Congress has 
had an opportunity to exercise its proper oversight responsibility 
and further examine the question. 

CJM:tm 

q 
Carlos Moorhead 
Ranking Republican 
Subcommittee ~n Courts; 

Civil Liberties and the 
Administration of Justice 

CC: Honorable Robert W. Kastenmeier 
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THE CHIEF .JUSTICE 
September 22, 1983 

Dear Mr. Fish: 

Thank you for your September 20, 1983 letter 
advising members of the Judicial Conference of your 
continuing interest in working with us to improve court 
reporting services. We appreciate having had your views 
available during our discussions of the Court 
Administration Committee's recommendation that each judge 
or magistrate be permitted to choose the means for 
producing a record of proceedings which he or she believes 
will best serve the court and the litigants. 

I assure you that all Conference members share your 
belief that changes in court reporting procedures and 
technology should be carefully evaluated before they are 
authorized. Having carefully evaluated the Federal 
Judicial Center report, as well as concerns expressed 
about its validity, the Conference has concluded that the 
report is comprehensive and complete. It has also 
concluded that the report justifies the Court 
Administration Committee's recommendations. The 
Conference has accordingly approved the following cecommendations: 

1. 

2. 

Effective January 1, 1984, pursuant to 28 U.S.C. 
753(b), individual United States district court judges 
may direct the Use of shorthand, mechanical means, 
electronic sound recording, or any other suitable 
method, as the means of prodUcing a verbatim record of 
proceedings required by law or by ru2e or order of the 
Court. The jUdge should consider the nature of the 
proceedings, the availability of tran~cription 
services, and any other factors that may be relevant 
in determining the method to be Used in producing a 
verbatim record that will best serve the Court and the litigants. 

Electronic sound recording equipment, for purposes of 
this regulation, shall be multi-channel aUdio 
equipment. This regulation shall be augmented by 
guidelines issued by the Director of the 
Administrative Office, containing technical standards 
for equipment and procedures for implementation. 
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3. 
In the eVent the need for shorthand, stenotype Or 
other ~e~ort7r services should diminish by rea~on of 
the,utlllzatlon of electronic sound recording 
eqUl~ment, any reduction in personnel shall, where 
feaslble, be accomplished through attrition. 

Cognizant of the importance of the functions 
personnel effected by those recOmmendations the 
Conference has also authorized a special cO~ittee 
~omposed of,Conference members to monitor the 
lmplement~tlon of regulations by the Administrative of the Unlted States Court. 

and 

Office 

JUst as we welcomed your views in our deliberations yeS~erday and tOday, we would invite you to continue to 
advlse us of your concerns in this and other areas in the future. 

Ho~orable Hamilton Fish, Jr. 
Unlt7d States House of Representatives WaShlngton, D.C. 20515 
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MYRNE ROE 

CONGRESS OF TIIE UNITED STATES 
HOUSE OF REPRESENTATIVES 

WASHINGTON, D.C. Z0515 

Honorablp. Harren Burger 
Chief Justice 
United States Supreme Court 
One First Street, N. E. ' 
Washington, D. C. 20543 

Dear Chi~f Justice Burger: 

October 7, 1983 

"·1113:1 RA nll .. 11"<4 llutLDIPfIJ 
WAS tttNC01'ON, D.C, 20)15 
(.102)2:5--41,. 

U,S, CouftT Hovu 
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.007 WOL.eoTT DUILOIHQ 
101 Nol\'Tlt MAl" 
HUT'eHINSCN, t(.v.jU.1 0"0' 
(l16) C;fjD.8011 

During consideration of a technical corrections bill relating to the 
Fed~ral Courts Improvement Act, those of us on the Hbuse Subcommittee on 
Courts, Civil Liberties and Administration of J~stice discussed the implC!mC!ntation 
of new rules pursuant to 28 USC 753{b) regarding alternative means of producing 
verbatim records of court proceedings. There was considerable concern expressC!d 
about the impact of the new rules. 

During the discussion, the point was made that a special committee composed 
of Judicial Conference members was being set up to oversee the implementation 
of the rules. lihile I understand that appointments have recently been ~,de 
(and I have no quarrel with the qualifications of the individuals who have been 
designated), I would like to suggest that it might be prudent to expand the 
Committee which has already been appointed to include some non-conference 
members. In light of the fact that the rules themselves had been developed 
by the Conference, oversight including other judges"not involved directly in 
the development of the rules, could add significantly to the review process and 
to the confidence of judges who do not serve on the Conference in the open­
mindedness of that process. 

Particularly in that the Subcommittee will likely be confronted again 
with questions relative to the implementation of these rules, I would be 
most interested in hearing from you fn this regard. 

r: cnl 

~cc: Honorable Robert Kastenmeier, Chairman 

f(};; 
Dan Glickman 
~ffiMBER OF CONGRESS 

Subcommittee on Courts, Civil Liberties & Administration of Justice 
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CHAM8ERIS 0"­

THE CHIEF .JUSTICE 

Dear Congressman Glickman: 

November 15, 1983 

Thank you for your recent letter concerning the Judicial 
Conference's efforts to implement Congressionally mandated reforms in 
the provision of court reporting services. I regret having been 
unable to acknowledge yout letter until today. Your suggestion that 
the special Conference committee, which was recently created, be 
expanded to include judges other than members of the Conference is a 
welcome and constructive one. 

At this point, however, we are making every effort to act 
carefully, precisely because we are sensitive to the concerns 
presented to the Conference in September on behalf of court reporters. 
Given the nature of the concerns expressed in September, we feel that 
judges who are actually members of the Conference should shoulder 
personal responsibility for the seminal decisions being made in these 
early stages of reform - and report to their Conference colleagues 
their "hands on" experiences. ' 

The rules you reference will be developed by the special 
committee, not by the Conference, and thereafter presented to the 
Conference for approval or revision. I know of no judge who lacks 
confidence in that process, and I do not believe the "open-mindedness" 
of the proce~iS would be questioned by objective individuals. In time 
I assure you that judges who are not Conference members will either be 
appointed to the special committee or constitute the membership of a 
standing committee to which the function is permanently assigned. 

I appreciate your interest and encourage you to advise me of 
any Conference matter which is of i terest to you in the future. 

Honorable Dan Glickman 
United States House of Representatives 
Rayburn House Office Building 
Washington, D.C. 20515 

~c: Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts Civil 

Liberties and the Administration of Justice 
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LOWENSTEIN, SANDLER, BROCHIN, KOHL, 
FISHER, BOYLAN & MEANOR 

A PROFESSIONAL CORPORATioN 

COUNSELLORS AT LAW 

65 LIVINGSTON AVENUE 

ROSELAND. NEW JERSEY 07068 
TE:LE:PHONE: 201 992.6700 

Del AOUTC U 

POST OFFlC£ BOX. 48D 

SON£RVILL£. NEW iJ£RSEY oee7e 

TtLI:PHONt 201 ?2:=-.~"OO 

PLE:ASE: REPLY TO ROSE:LAND 

ACFeR TO flU: NO. 

October, 31, 1983 

Honorable Peter W. Rodino ( Jr. 
U.S. House of Representat~ves 
Washington, D.C. 20515 

Dea~ 

Re: Court Reporters or Tape Recorders in 
the United States District Courts 

CQngresa~an Rodino: 

LEe HILLes WERTHEIM 
KEHN£"Tt'f oj. SLUTSKY 
OUSTA'" T. ~,.UTH 
DAVID L. HARRIS 
ZULIMA V. F'AJtBER 
INA 8. LEWl30HN 
WILLI"M P. MUNOAY 
MARION PERCELL 
LINDA, POPE TORRtS 
DEREK L. A. HACKETT. 
COLt.I:CN p, KellY· 
o"'NleL",. B"'RKIN 

~~~~~N ~~~~~~Irrr; DONNt'I' 
GEORGE.J. MAliN 
tRIC TUNIS 
SUS ... N .... FteNEY 
CWARL.CS D. HeL.L.NAN 
.J ...... es STCWART 
tOWARD A. IiOOAN 
~gBtRT 1.. KR"'KOWI:R 
.JACOUELINe R. DRAKtf'ORD 
KEITH H. ANse"'CH£R 
ORtGOR'I' 0, CAMPISI 
.JosePH w. "OOEL.SON 
STePHEN.J. HART 
ROBtRT 104, KCRN 
!.AURA R. KUNTt 
W"'RD C, LARACY 
BRIAN M. STOLAR 
PHIi.IP t... OUARINO 
ROBERT 0>, CHUL.ER­
MTHL.tEN A. DOCK,!'" 
RICHARD fo RlcCI-· 
DAVID •• ZAetL 

su ort delay of the intro-I am writing,to ~rge thatsyo~ist~lct Courts in plac
7 

of 
duction of tape recordJ.ng ~n the U. tronic recording simply w~ll not 
Certified Shorthand Reporters. Elec hould subject the matter to 
worjc a~d I bedliebve f th:t. a~~e s~~~g~~!; is taken. intens~ve stu y e or 

in the Essex County As you may recall, I spen~ ~o~r ~e~~! year in the Superior 
Court and the Superior Court, Law ~~v~i~~~'and a half years on the 
Court Appellate Division ~nd near y e , I have had considerable 
U.S. Distric~ Court bench ~n ~e;eg~~~:~~ and tape recor~ing. The 
experience w~th bot~ ~hort a~ in the courtroom as a bas~s for the latter has only a l~~~ed us 
preparation of transcr~pts. 

. . d e I handled appeals from When I was a New Jersey tr~al J~ g 't were on transcripts 
the municipal courts. Th7se, for the ~~!w ~:~ ~upposed to be,a trial 
prepared from tape record~ngs'l ~~e~ethe record was so unsat~sf~c~ory, 
de novo on the record. Severa b held. I also, as a federal JU ge, that a full trial de novo had to e 
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OctOber 31, 1983 

reviewed many Social security appeals prepared from tape recordings. 
If SUffiCient care were taken, these transcripts were, for the most 
part, satis~actory. However, for reasons which I never understood, 
there was undue delay in the preparation of these transcript~. 

In my experience, tape recording will work only When there 
are no more than two parties, two attorneys and there is a person 
whose Sole job is to monitor the recording. Tape recording works 
best When there is an individual I ... ho repeats into a microphone all 
that is said and identifies the speaker, mUch like a simultaneous 
translator. But such a system represents no saving at all. 

There is no way a tape recording would have Workec in some 
of the major, mUlti-party criminal and civil cases I have tried. A 
tape recording cannot identify speakers as does a reporter. It cannot 
ask for spelling and clarification. It will not take down answers by Signal rather than words. 

During jury trials sidebar conferences are frequent in most 
cases. There are two ways to handle them. One is to excuse the jury. 
To excuse six to sixteen people from the courtroom for a few minutes 
Df argument and ruling is a waste of time. Most jUdges have a small 
conference outside the hearing of the jury. In federal COurt it was 
my practice to retire to a small room behind the courtroom entirely 
outSide the presence of the jury where the court and counsel could 
speak in normal tones. Also, I often used this room for delicate 
questioning of jurors during Voir dire. The reporter Simply Would 
bring his or her machine into the room and take down what transpired. That Could not be done with a tape recorder. 

I once tried thirty defendants simUltaneously. Each defendant 
had an attorney and the government had tl"'O. A seating chart was pre-
pared so that the jurors, the COUrt, the clerk and the reporter could 
identify the speaker. A tape recorder could not do that. 

I have listened for fifteen years to court administrators 
Who want to eliminate the reporter. They are looking for ways of 
cutting the court budget. That is a laudable goal, but not at a sacri­
fice of the ability to decide cases fairly and justly. 

I think the Congres's ought tt5 learn of the new developments 
in shorthand reporting and make a judgment Whether they will increase 

" 
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efficiency and cut costs. There are now electrically-operated steno­
graphic machines. Note reading can be computerized and t~ilore~ to . 
each individual reporter. In my opinion, new technology ~n conJunct~on 
with the shorthand reporter eventually will dissolve the problem. 

Very truly yours, 

'J--J?j( (t;' tC i ~/,,-
H. CURTIS MEANOR 

HCM:mls 

+ 

Hon. ROBERT W. KASTENMEIR, 
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U.S. DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK, 

New York, NY, May 18, 198.4. 

Chairman, Subcommittee on Courts, Civil Liberties a.nd the Administration of Justice, 
Committee on the Judiciary, Rayburn House Office Building, Washington, DC. 

DEAR MR. CHAIRMAN: I understand that your subcommittee is holding hearings 
relating to the subject of the use of electronic recording in the federal courts. 

I am Chairman of the Committee on Court Reporters in our court. As a result of 
my study of the report issued by the Federal Judicial Center in July 1983, I conclud­
ed that the report was deficient in certain respects. On September'19, 1983 I wrote 
the Judicial Center commenting in detail on these matters, and requesting that a 
supplement to the report be issued. I am now taking the liberty of sending you a 
copy of this letter with the suggestion that it be made a part of the record of your 
subcommittee's proceedings. I should not that the Judicial Center declined to issue 
the supplement. 

Despite what appear to be the favorable findings in the Judicial Center report, 
the judges of our court are in no way satisfied that electronic recording offers a sat­
isfactory substitute for live court reporters, or that the electronic method would be 
less expensive, when all of the costs of such a system are realistically assessed. Our 
court stands ready to participate in any program which would assist in arriving at a 
fair and realistic assessment of the competing methods of court reporting. We 
would, of course, be most happy to discuss these matters with your subcommittee or 
its staff at any time. 

Very truly yours, 

Dr. RUSSELL WHEELER, 

THOMAS P. GRIESA. 
U.S. DISTRICT COURT, 

SOU'I'HERN DISTRICT OF NEW YORK, 
New York, NY, September 19, 1983. 

Deputy Director, Continuing Education and Training, 
The Federo.l Judicial Center, Washington, DC. 

DEAR DR. WHEELER: Thank you so much for your letter of September 9. As a 
result of discussions with my colleagues, I would like to reiterate the views I ex­
pressed to you over the telephone. These views are presented entirely with a wish to 
further the fair and objective consideration of the subject of electronic sound record­
ing in the federal court system. 

I repeat my strong recommendation that the Judicial Center should issue a sup­
plement to its July, 1983 report on court reporting, and that this supplement should 
deal with the question of the cost and mechanics of obtaining transcripts. This is 
clearly a subject germane to the report, and indeed a most important subject. I 
submit that it does not belong to a separate category of "implementation" which 
can be considered as something apart from the matters necessary to present a com­
plete picture in the report. 

The report is a most important document. It will undoubtedly be used and re­
ferred to over the years by judges, judicial committees, the Congress, and other 
bodies. Under these circumstances, it seems to me important that the Center take 
steps to remedy a substantial omission in the coverage of the report. 

In its introduction, the report notes the obvious fact that the process of court 
reporting involves not only the recording of proceeding in court, but also the tran­
scription of what has been recorded. The report emphasizes that the study conduct­
ed by the Center dealt "with the full scope of court reporting functions" (p. 4). 

The report does, of course, devote considerable attention to the subject of tran­
scription. It describes the selection of certain "transcription companies" to prepare 
the audio-based transcripts for the study and gives the names and locations of those 
companies (p. 26; App. E). An important feature of the report is a comparison of 
transcript quality and timeliness of transcript delivery for the steno-based tran­
scripts versus the audio-based transcripts (Chapters V and VI). 

The study goes on to make an analysis of comparative costs relating to the two 
methods (Ch. VII). However, here the transcription phase of the process is omitted, 
and the cost comparisons which are given relate solely to the cost of recording and 
attendant items. There is no information or analysis about the comparative costs of 
transcription under the two methods. There is no comparative analysis of the total 
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cost of the court reporting process (including transcription). Such material is omit­
ted, despite the fact that the introduction to the report states that the study dealt 
"with the full scope of court reporting functions." 

At the opening of Chapter VII of the report, there is the following statement: 
"It is important to bear in mind that the costs incurred in the actual transcrip­

tion of the audiotapes, and the costs incurred by the official court reporters in pre­
paring official transcripts, are not subject to comparison in this study. This is be­
cause costs for transcripts are met by the parties (which may in some cases be the 
government) according to fees prescribed by the Judicial Conference of the United 
States. 84" (p. 59) _ 

Footnote 84 states: 
"84. The Conference acted pursuant to 28 U.S.C. § 753(f). For a list of the pre­

scribed fees rates, see Administrative Office of the United States, supra note 22, at 
ch. 20, pp. 3-4. 

"Observation during the course of the project does not give reason to believe that 
the costs incurred by the transcription companies, and by the official court report­
ers, to produce transcripts for this project are atypical of the costs or profits that 
would normally be incurred to produce transcripts." 

In Chapter II there is a similar statement-that the costs analyzed in the report: 
It ••• do not include costs to the parties who purchase transcripts; those costs are 

prescribed by the Judicial Conference in terms of chargeable fees, per page, for vari­
ous types of transcript." (pp. 9-10) 

I would like to make two points about the disclaimers quoted above. 
First, the question of the cost of transcription is just as important as the question 

of the cost of recording. The fact that the cost of transcripts is met by litigants 
surely does not render this issue irrelevant. I cannot see how either the Center, or 
any reader of the report, can draw a valid conclusion about the relative merits and 
cost efficiency of steno versus audio reporting without having information and anal­
ysis regarding cost of transcription. Thus, I find it difficult to understand how the 
Center could arrive at its conclusion in the report about "reduced costs" (pp. xiii, 
81), and at the same time omit a comparison of transcript costs. 

Second, the disclaimers do not present an accurate and complete picture. It is said 
that the cost of transcripts has not been a subject of the study "because" these costs 
are met by the parties according to fees set by the Judicial Conference. There are 
several problems with this statement. In the first place, the statute, even as amend­
ed, only refers by its terms to official court reporters in requiring the sale of tran­
scripts at Judicial Conference rates. 28 U.S.C. § 753(f). Transcription companies are 
not r:overed by this portion of the statute. Even if we assume that there will be a 
~egal requirement about rates imposed on transcription companies, the real question 
18 whether, and to what extent, transcription services are available throughout the 
f~d~ral system which will in fact provide good quality and timely service at the Ju­
~Icla~ C~nfer:ence rates. I think I am n.ot overstating it to say that there is a strong 
ImplicatIOn m the report that there IS no problelu in this regard. Certainly, the 
reader sees that there is no issue which the Center deems worthy of discussion. 
However, as your letter points out: 

. "The Center, in its study of audio recording as a possible court reporting method, 
dId not undertake to document the availability of competent transcription services 
for federal courts throughout the country." 

Thus there are important issues which the reader should be appraised of, but is 
not. 

To return to footnote 84, quoted above, there is the statement: 
"Observation during the course of the project does not give reason to believe that 

the cost incurred b.y the tran~cript~on companies, and by the official court reporters, 
to produce transcrlpts for this project are atypical of the costs or profits that would 
normally be incurred to produce transcripts." 

However, the report provides no information about what costs were incurred by the 
transcription companies or what profits they derived from the work. 

This brings me to a list of issues, which I urge should be addressed in a supple­
ment to the report, so that readers of the report will be clearly appraised of the 
existence of these issues, and of the extent to which the Center does or does not 
have information. As I have indicated, the report as it stands, including the dis­
claimers on pages 9 and 59, fails to alert the reader even to the existence of the 
issues. 

1. To what extent are transcription services available which would provide good 
quality and timely transcript service at Judicial Conference rates? As I understand 
it, the transcript companies employed in the study charged these rates, although 
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this is not stated in the report. Has the Center ascertained whether these compan~es 
would provide transcripts at Judicial Conference rates on a regular, ~oll:lme baSIS? 
Regarding the question of the general a;,ailability of.competent tr~nSCrlptlOn compa­
nies throughout the country, a comparlson of the lIst of study SItes WIth the tr~n­
scription companies used in the experiment sho",":,s that there was on~y on~ Clty 
where the study was conducted in which a transcrlpt company was obtamed m the 
same city-San Francisco. Does the Center have any information a~out the general 
availability of such services? I would think that, for the sake of falrness and com­
pleteness, the Judicial Center would wish to make it .clear ",":,hat information and 
analysis the Center possesses, or does not possess, on thIS questIOn. 

2. What is the level of skill required of a typist to take a tape from a federal court 
proceeding and make a transcript of it? Is the level of skill substantially diff~rent 
from what is required of a typist dealing with a stenotype tape? Are there dlffer­
ences in the difficulty of the transcribing depending upon the complexity of the 
court proceeding? These questions arise because, as an initial proposition, it is of 
course true that an audio tape is intrinsically different from a stenotype tape. If a 
substantially higher degree of skill, or a greater amount of manhou~s, is required ~o 
deal with the audio tape versus the stenotype tape, then converSIOn to the audIO 
method would simply result in a transfer of skilled labor costs from the courtroom 
activity to the transcription process. This would mean that the saving to the fede~al 
government in court reporters' salaries would result in an increase? financlal 
burden to litigants in buying transcripts. I hasten to say that I do not m any way 
know that this result would occur, but the point is that there is no information or 
analysis in the Center's report which deals with the issue one way or the other. 

3. The report discusses extensively the duties of court personnel in. an aU?i? 
system, principally in respect to monitoring in the courtroom. However, m subdiVI­
sion (2) of the footnote to Appendix Q, there is an indication that in an audio system 
the court personnel would be responsible for filing tapes, duplicating tapes, and 
processing transcript orders. Also, at pages 80-81 there is a general admonition that 
only transcription services of good quality "should be employed." Does th~ Center 
have any information or analysis about the appropriate method for employmg. tr~m­
scription companies and for dealing with them in the processmg of tranSCrlptIOn 
orders? Are the litigants to go out into the marketplace and make whatever ar­
rangements, at whatever prices, they can? Or, is the court (pre.sumably the clerk) to 
employ the transcription companies and handle the processmg of orders? If the 
latter is the appropriate method, what are the burdens to the court in terms of per­
sonnel and space? 

Obviously, the specific points I have just made may be incomplete and may not 
focus on the issues in the best possible way. However, I am confident that the q~es­
tion of the cost and mechanics of obtaining transcripts is a highly relevant and Im­
pOltant one, and germane to the subjects which th~ report has addressed. I respect­
fully submit that, to ensure that the work of the Center is fair and complete, a sup­
plement to the report should be issued dealing with this question. 

Very truly yours, 
THOMAS P. GRIESA. 
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