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FEDERAL COURT REPORTERS AND
ELECTRONIC RECORDING

THURSDAY, MARCH 8, 1984

HousE OF REPRESENTATIVES,
SuBcoMMITTEE ON COURTS, CIvIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to call, at 10:05 a.m., in room
2237, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Hli‘resent: Representatives Kastenmeier, Glickman, Moorhead, and
yde.

Staff present: Michael J. Remington, chief counsel; Thomas E.
Mooney, associate counsel; and Audrey Marcus, clerk.

Mr. KasTENMEIER. The subcommittee will come to order.

This morning the subcommittee is holding a hearing on Federal
court reporting and electronic recording of court proceedings. The
subcommittee hearing is being held at the request of several mem-
bers of the subcommittee, including the ranking minority member,
my colleague, Mr. Moorhead.

Before we proceed with the hearing, some brief background infor-
mation is in order. In 1981, the Senate Judiciary Committee held
hearings on the merits of alternative methods of reporting judicial
proceedings. Thereafter, the General Accounting Office published a
report outlining the desirability of an ‘“adequately structured test”
of the “feasibility of using electronic record systems in Federal Dis-
trict Courts.”

As a result of this work by the GAO and the Senate Judiciary
Subcommittee on Courts, Senator Dole included a court reporting
amendment in the Federal Courts Improvement Act. The amend-
ment passed by the Senate and was agreed to by us in conference.
Changes in the organic law with respect to court reporters were, in
fact, made. These changes were made dependent on the completion
of a study on electronic recording by the Judicial Conference of the
United States.

In response to this public law, the Judicial Conference assigned
responsibility for conducting the study to the Federal Judicial
Center. Due to the obvious interest in this study by both court re-
porters and other stenographic machinery manufacturers, on
August 26, 1982, this subcommittee, in a letter signed by myself
and Mr. Railsback, communicated to the Federal Judicial Center

oy
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certain questions for the study to answer. The subcommi
ceived two letters responding to our questions.

I would ask, without objection, that these letters be included in

the hearing record.
[The letters follow:]
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HOCE S Y EEvE e,
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HOWARD . B

EAMAN, CALIF,
FRELIRICK ¢, BOUCHER, VA,

August 26, 1982

Honorable A, Leo Levip
Director

Federa) Judicial Center
1520 H Street, N.W.
washington, D.C. 20005

Dear Mr. Levin:

As you know as a result of section 401 of the Federal
Courts Improvement Act of 1982 the Judicial Conference

is required to "experiment With...different methods of
recording court Proceedings", This provision, which is
derived fronm the Senate version of the biltl (sS. 1700,
Senate Report 97-275 at 31), is designed to assist the
Judicial Conference under the new Act. In addition, this

experimentation has great potential for assisting in our
deliberations,

In addition to the expected use of thisg study by the
Conference and the Congress we have another reason for
interest in this topic. The extent to which any studies

or experiments are perceived as being fair will undoubtedly
affect the response to any recommendations the Conference

mentation is neutrat, thoughtful and objective. Ip this
connection it will pe most helpful for You to continue
your existing liaison with the affected parties.

in every instance required by the old law (see, Remarks of

engressman Railsback, Congressional Record, March 9, 1982,
at H747):
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THE FEDERAL JUDICIAL CENTER
DOLLEY MADISON House
1520 H STREET, N.w.
WASHINGTON, D. ¢, 20008

Page 2

(1) To what extent or degree is it possible to " omecron™ October 6, 1982 otlernens
obtain the "verbatin®" transcript required by section 401 (a)

of the Act with each of the various transcription methods?

(2) What kinds of cases, if any, require a higher £
degree of accuracy in transcription?
Honorable Robert Wm Kastenmeier
(3) What standards can be estblished to take into v Chgil\’;?i"iigggggzglsﬁgetgg Courts,
account the varying accoustical situations in Federal courtrooms? ¥ Administration of Justice

United States House of Representatives
2137 Rayburn House Office Building
Washington, D.c, 20515

5 g "
e et P S :

(4) What differences exist between the various methods
of transcription in terms of timeliness of delivery to the

parties and the courts?

ey s
=

Honorable Tom Railsback
Subcommittee on Courts,
Civil Liberties and the
Administration of Justice
United States House of Representatives
2137 Rayburn House Office Building
Washington, D.cC, 20515

(5) What are the relative costs of the various methods
of transcription? To the parties? To the court?

Thank you in advance for taking the time to review these
concerns. We are confident that this period of experimentation

can resolve some of the questions left Unanswered in the Act, Dear Friends:

Sincerely,

ROb?rt W. KaStenm?ier Tom BaTISbaCk_ in and support for the work of the Federal Judicial Center,
Chairman, Subcommittee on Courts Ranking Minority Member .
Civil Liderties and the Subcommittiee on Courts, ; You can be sure that we at the Center, like.you! are
Administration of Justice Civil Liberties and the ; very sensitive to the need for a thoroughly objective
experiment that wili inform the Judicial Conference and the

Congress of the strengths ang limitations of using
electronic sound recording as an official court reporting
method. we appreciate as well that numerous parties are
watching the experiment with keen interest, and for
understandable reasons,

Administration of Justice

The enclosed documents, to be described below,
demonstrate our commitment to keep all interested parties
informed of the project and to seek their views and
suggestions. OFf course, we would be pleased to meet with
You or anyone you may designate to discuss the project in
greater detail., as You may know, Mr. Wheeler and Mr,
Bermant of the Center staff reviewed the project on °
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October 6, 1982

September 2 with Mr. David Beier,
have also been in contact with Mx.
meeting at his convenience.

at his request, and they .
Tom Mooney to arrange a i

Allow me to take up the five questions that you raised
on p. 2 of your letter as issues that should be addressed in

f
the course of the experiment, after which I would like to
comment briefly on the enclosures.

The first concerns measuring the accuracy of

tr§nscripts. We are committed to measuring the degree to
which an accurate transcript can be obtained by the various
court reporting methods that we are examining, mindful of
the statutory requirement of a "verbatim" record.

Your second point asks: “What kinds of cases if any,
require a higher degree of accuracy in transcription?" We
have not designed a project th

r at examines specifically the
question of whether there are certain kinds of cases that

uracy in transcription than
curate transcripts are harder
in others; highly technical
may present a greater challenge than
and I hope our data will shed some light on
and on whether court reporting methods vary
lity to achieve accurate transcripts in such

others. It may well be that ac
to achieve in some cases than
cases, for example,
routine cases,
this question,
in their capabi
cases.

Your third question concerns
situations in federal courtrooms.
selected do possess varying acousti
shail be sensitive to the impact o
when we report the analysis of our

varying acoustical
The test sites we have
cal characteristics. We

f those characteristics
data.

Fourth, you raise the issue of tim
transcripts. As the Plan and the Amendme
shall undertake precise comparative mea
timeliness of transcript delivery,
consumed in several segments (e.g
preparation and from start of preparation to delivery of

transcript). We shall also measure timeliness against the
standards set forth by the Judicial

Conference and the
Federal Rules of Appellate Procedure.

Finally, you raise the question of cost.
i§ designed to measure the costs of the various
tion methods. During the experimental period,
not likely purchase electronic sound recordings

ely delivery of
nts make clear, we
surements of the
accounting for the time
.+ from notice to start of

Our project ¢
transcrip-

parties will

+ because

R

e G TR S P B T

,‘
}‘
0

A D

e R

-

&

Honorable Robert W. Kastenmeier
Honorable Tom Railsback
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October 6, 1982 -

stenotype reporters remain the official reporters untli6zhe
Judicial Conference regulations cglled for'ln P.L. 97~ : $
401{a) go into effect and thus give effect to § 401(a) ih
amendment of 28 U.S.C. § 753(b). Howevgr, we shall have te
data to measure all these costs, including what the costs to
the parties would be.

I turn now to a brief description of the englosed
documents, some of which, I realize, are already in your
files. I include them here for ready reference.

1. The June 14 Plan to Evaluaﬁe Different Mgthogs of
Recording Court Proceedings in United States District

Courts. This document was distributed for comment to over

i including almost 50 outside the federal judicial
2gg€:;?le;ﬁong thosé% naturally, was a.Task Force tha@ thi
United States Court Reporters Association an§ the Natl:ﬁa
Shorthand Reporters Association_have established fo§ e
purpose of monitoring this project on behalf of tfosean
organizations. In fact, when tpe Task Force asked ir a
extension of our original deadline for comments to July .
we extended the deadline to July 27 for all parties.

Plan has been amended in certain pgrtlculars! as
descr?EZd below, but the basic design i; as is stated in the
June 14 Plan. We are placing elec?ronlc sound recordéng
equipment into twelve federal district courts, selecte . o
reflect a variety of conditions that mlghp pe.thought o
bear on electronic sound recording's feasibility. As you
know, until the Judicial Conference promulgates tﬁf
regulations called for in P.L. 97-164, the presen ded
provisions of 28 U.S.C. § 753(b) remain in effect unameﬁle .
Court reporters are required by sta;ute.to serve as ; e
official reporters in the federal district courts, t u%
creating the conditions for a S}de—by—SLde comparison. lle
have procedures in place by which to gather‘datadgn ath
aspects of the performance of bo?h systems~-inclu lﬂg the
timeliness of transcript production, the costs of bo
systems, and of course the accuracy oﬁ the trangcrlpts‘
produced. The equipment now being put 1in plgce Wlllhéilln
use for approximately six months, after which we g‘a‘ L
analyze the data and prepare the repgrt for the Ju lClall
Conference of the United States. Copies of the report wal
of course be made immediately available to you, and to a
others who may wish them.
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2. A document dated July 21, 1982, submitted by the
Task Force by its Chairman, Mr. McNutt. This was the most &
substantial of the comments we received on the Plan.

information that came to us after June 14. The amendments
also emphasize some points that may not have been articu-
lated clearly in the June 14 plan, including our commitment

.

to testing the ability of electronic sound recording to

4. A letter to the Chairman of the Task Force from
Russell Wheeler of the Federal Judicial Center, dated
September 10, 1987, This Tletter attempts to clarify a
serious difference of opinion between the Center ang the
Task Force over the best method of conducting empirical
reasearch and, more broadly, the locus of responsibility for
conducting judicial administration research for the federal
courts. As Mr. Wheeler's letter explains, and as you
certainly know, Congress, when it established the Center,
did not intend that any interested party would have the
right to claim an official role in the design or conduct of
our research. We remain, of course, - open and eager to
receive all comments and suggestions.

I state again my appreciation for your interest in this
project, my full agreement with the objectives and concerns
stated in your letter, and our willingness to meet with you
Or your staff at your convenience should you find it
desirable to discuss this matter in any greater detail at
any time during the course of the project.

Sincerely,

AR

A. Leo Levin
ALL:chm

Enclosures

T

THEFEDERALJUDKHALCENTER
DOLLEY MADISON HOusE
1520 H STREET, N.w.
WASHINGTON, D. c. 20005

Wrliter's Direct Dlal Number:

November 22, 1982
633-6216

Honorable Robert W, Kastenmeier

Chairman, Subcommittee on Courts,
Civil Liberties and the
Adnministration of Justice

United States House of Representatives

Washington, D.C. 20515

Honorable Tom Railsback
Subcommittee on Courts,
Civil Liberties and the
Administration of Justice
United States House of Representatives
Washington, D.cC. 20515

Dear Chairman Kastenmeier and Mr. Railsback:

I write in connection with the Center's experiment
concerning electronic sound recording as a court reporting
method, about which Center Director A. Leo Levin wrote you
on October 6, in response to your inquiry.

With that letter, he sent You a June 14, 1982 Plan for
the experiment, along with separate amendments to that Plan,
dated September 9. For ease of use, we have now
consolidated those two documents into one, which I send
because of your interest -in this project,

The evaluation of the accuracy of the reporters!
transcripts and those pProduced from the electronic sound

transcripts might have had, not only on appeal, but also for
other uses to which the transcript is put, such as
evaluating a case for possible appeal or planning trial
strategy. Second, we have added an additional evaluation

oy
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November 22, 1982

mgthod; rather than evaluate only "functionally relevant"
differences, we shall also assess, as best we can, the
overall accuracy of the two transcripts.

The two evaluation methods are described on pp. 14-16
of the Plan. For ease in comparing the new language with
the old, however, I have included a separate memorandum that
shows how the earlier language was revised.

We appreciate very much your interest in this

experimept, an@ stand ready to provide whatever assistance
or additional information that you might want.

Cordially,
2 :
Russell Wheeler

cc: Mr. David Beier
Mr. Tom Mooney

i i ot iy g - 59
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THE FEDERAL JUDICIAL CENTER
DOLLEY MADISON HOUSE
1520 H STREET, N.W.
WASHINGTON, D. C. 20005

November 19, 1982

The document below is the Federal Judicial Center's
"PLAN TO EVALUATE DIFFERENT METHODS OF RECORDING COURT
PROCEEDINGS IN UNITED STATES DISTRICT COURTS" with all
amendments to the Plan through November 19, 1982. A
June 14, 1982 statement of the Plan had been sent to
numerous groups and individuals interested in the project,
seeking comments and suggestions. On September 9, 1982, the
Center distributed separate amendments to the June 14 Plan;
those amendments have now been incorporated into the text of
the Plan, below. The instant document also includes
(1) additional amendments that broaden the evaluation of
transcript accuracy, {(2) appropriate changes in the
introductory paragraphs., and (3) occasional other changes to
reflect developments, and to dlter grammar or syntax.

PLAN TO EVALUATE DIFFERENT METHODS OF RECORDING
COURT PROCEEDINGS IN UNITED STATES DISTRICT COURTS,
AS BMENDED TO NOVEMBER 19, 1982

The Federal Judicial Center and the Administrative
Office of the United States Courts have been ‘asked to
execute for the Judicial Conference of the United States the
statutory directive that the Conference "experiment with the
different methods of rfcording court proceedings" (Public
Law 97-164, § 401 (b)). This Plan describes the recent

1. The reference to different methods of "recording court
proceedings" requires some explanation. Section 753(b) of-
Title 28, United States Code, requires a court reporter to ;
"record [proceedings] verbatim by shorthand or by mechanical ‘
means. . . ." As amended by P.L. 97-164~-~such amendment to

take effect sometime after September, 1983--§ 753(b) will

require proceedings to "be recorded verbatim by shorthand,

mechanical means, electronic sound recording, or any other

method. . . ." Following this terminology, Congress has

required the Judicial Conference to experiment with "the

different methods of recording court proceedings” (emphasis

added). Court reporting, however, involves much more than .
mere "recording." It includes, for example, the
transcription of what has been recorded as well as reading
back in court from the recorded material. This experiment,
therefore, deals with the full scope of court reporting
functions, rather than merely with the "recording" function.



e ——

12

November 19, 1982

Page 2

amendments to the statute governin
the legislative directive for
the objectives of the study an
dures, and timetable.

g federal court reporting,
the experiment, and describes
d its general method, proce-

The project's design was coordinated through the
Federal Judicial Center-Administrative Office Joint Develop-
ment Planning Committee--established several years ago and
including key administrative personnel from both agencies.
The Committee deals with all aspects of the work of the
Center and the Administrative Office that specifically
require a high level of cooperation. A. Leo Levin and
William E. Foley, Directors respectively of the Center and

the Administrative Office, approved the basic project scope
and design.

Throughout the course of this experiment, the Center
welcomes all comments, critiques, criticisms, and
suggestions about the experiment, including any specific
points of information about its conduct that anyone may wish
to provide us. Please provide them to Russell R. Wheeler,
Federal Judicial Center, 1520 H Street, N.W. Washington,
D.C. 20005 (202/FTS 633-6216).

The Center will, of course,
in detail how this experiment was
were gathered and analyzed
All methodologies employed
described and explained.

publish a report describing
designed, how the data

» and the results of the analysis.
in the experiment will be fully

Any special circumstances that are
found to obtain in the test sites will of course be

reported. This report will be made available as soon as
possible to appropriate judicial personnel, including those
responsible for preparing the regulations called for in P.L.
97-164 § 401(a), and to all interested parties, who may wish
to comment on the policy question of whether and to what
extent electronic sound recording should be used as an

official court reporting method in United States District
Courts.

I. Statutory Changes and Authority for the Experiment

A, Statutory Provisions

The directive to experiment is in § 401(b) of The
Federal Courts Improvement Act of 1982, P.L. 97-164,
April 2, 1982. Among other things, the experiment will
provide the Conference with information to aid it in develop-
ing regulations called for in P.L. 97-164 § 401(a). Such

signed
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November 19, 1982 Page 3

regulations are to take effect no sooner than Octobey 1, .
1983, i.e., "one year after the effective date'of this Act,
which is October 1, 1982. They are to "prescribe the types
of electronic sound recording or other means which may be
used" to record district court proceedings pursuant to 28
U.8.C. § 753(b) as amended. P.L. 97-164, § 401(a), amends
§ 753(b) to give "electronic sound recording or any other .
method" equal status with "shorthand {or] mechgnlcal means
as methods of recording district court proceedings; the
particular method to use is at the discretion of the judge.
Until the effective date of the regulations, however,

§ 753(b} remains in effect unamended: the record and any
transcript of the proceedings will be prepared by the
official court reporter using the methods currently.author-
ized. The full text of § 401 is attached as Appendix A.

1. Amendment of the Court Reporter Statute. Section
753 (b) currently

--requires that a court reporter, appointed pursuant to
§ 753(a), attend each session of court and every other pro-
ceeding as directed, and "record [the proceedlngs] verbatim
by shorthand or by mechanical means which may be.augmented
by electronic sound recording subject to regulations promul-
gated by the Judicial Conference."

~-directs the reporter to "attach his official ce;t%fi-
cate to the orginial [sic] shorthand notes or gther orlg;nal
record so taken," e.g., stenotype notes, and file them with
the clerk. Electronic sound recordings of arraignments,
pleas or sentences are now the only other official record of
proceedings, and only if certified by the court reporter.

--directs the reporter to prepare and to certify
certain transcripts, viz.: (1) all arraignments, pleas, and
proceedings in connection with imposition of a sentence
(unless they have been electronically sound recorded and
certified and filed as indicated above); (2) other parts of
the certified record for which rule or order of court re-
quires transcription; and (3) those parts of the record for
which transcription is requested by a judge, or by any party
to any proceeding (who agrees to pay the fee).

As amended, § 753(b) provides simply that "[e]gch
session of the court and every other proceeding_de51gnated
by rule or order of the court or by one of the judges shall
be recorded verbatim by shorthand, mechanical means, elec~
tronic sound recording, or any other method, subject to
regulations promulgated by the Judicial Conference and



14

November 19, 1982 Page 4

subject to the. discretion and approval of the judge." as
noted, however, the requlations may not take effect until
October 1, 1983; when they take effect, so do the amendments
to 28 U.S.C. § 753(b). (This means, inter alia, that during
the life of the experiment no electronic sound recording
transcripts will go up on appeal.)

Under amended § 753 (b), the record filed with the clerk
is the shorthand notes Or other original records produced
and officially certified by the reporter "or other individuy-
al designated to produce the record." Such an "other
individual" would presumably be the person designated by the

transcripts are to, or may, be produced, although it author-
izes the transcription and certification of the record by
the "reporter or other individual designated to produce the

record."

Amended § 753(b) does not mandate "electronic sound
recording, or any other method" to produce the certified
record. The method or methods to be used are subject to the
discretion of the individual judge, and as noted, "to regu-
lations promulgated by the Judicial Conference," which
"shall prescribe the types of electronic sound recording or
other means which may be used." The Act does not specify
the effective date of these regulations, except that it may
not be before October 1, 1983, Nor does the Act preclude
the promulgation of further regulations.

2. Directive to Experiment. P.L. 97-164, § 401 (b)
directs the Judicial Conference to "experiment with the
different methods of recording court proceedings." The
experiment is specifically directed to occur "[dluring the

Act." The Act imposes no prohibition to further experimen-
tation beyond the Year specified in the legislation.

B. Statutory Background

Section 401 of P.L. 97-164 stems from hearings on
"Improvements in Federal Court Reporting Procedures," held
June 26, 1981 before the Senate Judiciary Subcommittee on
Courts, chaired by Senator Robert Dole. (Hearings before
the Subcommittee on Courts, Committee on the Judiciary,
United States Senate, 97th Cong., 1lst Sess., on Improvements
in Federal Court Reporting Procedures.) One impetus for
those hearings was a General Accounting Office study of
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federal court reporting -The re

X . POrt of that stug ha
recently been issued (Federal‘Court Regorting stéc,em:S
OQutdated ang Loosely su ervised, Report to the Congress by
the Comptrollier General of the United States, June 8, 1982),

William J, Anderson, Director of Gao!
L1llie S General Government
Division, told Senator Dole's Subcommittee on June 26, 1981:

"[Wle believe consideration should be given to
glternative, the electronic recording gf court grgggzgf
ings. Sgch a change would not only result in substan-
tial Savings but would also provide a better record of
courtroom broceedings" (Hearings, P. 13).

In November, the Senate Judiciary Committee reported
ion 401 o

ations. Senator

(as eventually eng
Senate floor, on December g, He said: Y cted) on the

"A l-year test period with a mandatory eva i
the'Judicial Conference will Provide gongrégztéfghbihe
basis for determining what is the best system for court
reporting, During the experimental period, there will
be a comparison between the existing system and various
electronlc.systems, side by side. - - - Congress should
take care in instituting 8 new mechanism which has not
yet been appropriately examined compared to an existing

and proven System" (Cong. Re ., D
VLI g €., December 8, 19831

’
Earlier, in anticipation of Senato

r Heflin's amendm
Senator Dole commented in Support: snt

period would enable the Congress and the Admi
Office of the U.S. Courts to determine readily whether
o;dngt the alternative methods are feasib
a8ld in any transition to new reportin systems"
Rec., Dec. s, 1981, S.14694). vy
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II. Elements of the Study

September 30, 1983, it wishes to make effective the regula-
tions authorized by the statute. However, absent any
indication that the Conference intends to delay that well
beyond october 1, 1983, the eéxperiment has been designed

--to have data available for analysis by April 1, 1983;
and

--to complete analysis of the data, preparatiop of re-
ports on the experiment, and any draft regulat}ons that

B. Study Objectives and Limitations

The principal objectives of this Study are to assess
electronic sound recording and to provide the Judicial
Conference with information to help i. develop regulations
to "prescribe the types of electronic sound recording or
other means which may be used" (P.L. 97~164, § 401 (a)).

1. Focus on Electronic Sound Recording. ' The statute
directs eXperimentation with what it calls "the different ‘
methods of recording court pProceedings." ©This study, how-
ever, will only test electronic sound recording: that is to
say, for purposes of the experiment, only electronic sound
recording equipment will be installed in the test sites and
its performance rigorously evaluated. Thisg decision is
based on several factors. The most important is that elec~-
tronic sound recording appears to be the most feasible alter-
native to the use of stenotype reporters, be they assisteq

shortly after October 1, 1983, So focusing the_experiment
does not preclude evaluation of other technologies or

5

U e
R R B

+

17

November 19, 198> Page 7

tained interest in Computer-aided transcription as a techno-
logical innovation. Because of that same interest, last
Year the Federa} Judicial Center pPublisheqd Greenwood,
Computer-aAided Transcription: A Survey of Federal Court

Reporters? Perceptions. At the time of this study, from
fifty t9 sixty federal court reporters used computer-aided

examination of court reporters ang electronic sound
recording,

2. OQther Limitations, The project will not evaluate
the effectiveness of electronic sound recording (or any
other method) for Tecording depositions or other evidentiary
matters such ag wire taps. Nor will it deal with topics in
the General Accounting Office report other than electronic
sound recording,

C. Study Design

The basic design of the study is to place electronic
sound Tecording equipment into a sample of courtrooms in
order to measure, according to a-variety of criteria, the
performance of the recording equipment,” the performance of
those directegd to operate it, and the transcripts produced
from the audio tapses. Cassette four-track recorders will be
used in eleven courts; reel-to-reel eight track recorders
will be used in One court, that in the District of
Massachusetts, The four-track cassette recorders are
Produced by Gyyr Products of Anaheim, California, authorized
by the General Services Administration in the FsC Group 58,
Part 3, seec. B, FSC Class 5835: Recording ang Reproducing
Video and audio Equipment. The basic unit jis the ACR-7 pual
Deck Recorder/Transcriber, 15/16 ips. fThe cost for g
quantity of five or more of such units is $3,003 per unit;
additional accessories, Supplies, and services will be
burchased from Gyyr in accordance with Gsa schedule contract
number GS-00C90438., The eight-track reel recorder is
produced by Bairq Corporation of Bedford, Massachusetts,

The basic recording unit ig the MR-600-AT Recorder/
Transcriber, 15/16 ips. The cost for purchase of one such
unit is $5,727; additional accessories, supplies, and

l. Test sites. The purpose of the experiment is not
simply to assess the performance of electronic sound record-
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writing regulations, ang district jug e i
recording method, would surely wang tgA;ngg?tggglgiiﬁglg new
wpether elgctronic sound recording can éllow for the groéuc-
tion of daily transcript in high volume courts, or Qhether
tlme}y transcript coulg be regularly produced érom elec-
tron}c sound recording only in courts within a specified

sound recording are listed in Appendix cC. F -
rooms, the ju@ge listed will bepghe only jud;; ?gsﬁsgoﬁiz
courtroom during the experiment. These twelve sites will
provide four large district courts (ten or more judgeships)
S1x moderate sizeqd district courts (five to nine judge~ el
ships), ang twq small courts, The courtrooms vary in their
caceloads and in the amount of transcript production that
can be expected. at least two (w.D. Texas and D. New
Mex1co)'have a higher than normal proportion of bilingual
proceedlpgs. At least one of the court reporters usually
bPresent in one of these courtrooms regularly uges computer-
aldeg Franscrlption. Furthermore, the courts vary in their
prox1m;ty to_transcrlpt production companies. The number of
test sites will be expanded if it Proves necessary.

representation of key variables, The specifi i
Process proceeded along several courses? §§$Sr§§l§35322
not all of whom are included, volunteered for the projecé
once they had word that some sort of experiment would take
Place. Center ang Administrative Office staff contacted
numerous courts of varigus.characteristics to learn whether

experimgnt. If that does become necessary, we shall welcome

::ggestlgni.as tg those sites, and, indeed, several
ommendations have already been offer i

the sites must be expanded. °d in the event chat

2. Specific Research Procedures i ici
+ Until the Jug
Conference regulations become effective, ang thereforécéﬁi—

ing the life of this experiment the offici
: i icial court
will continue to be the only inéividual designated tgeporter
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form all court reporting duties prescribed by statute. The
experiment is designed to operate without burdening the
official court reporter, who will be responsible neither for
the operation of the court reporting equipment nor for any
but the most minimal administrative or procedural practices
relating to the conduct of the experiment. At this point,
it would appear that the court reporters will be asked to do
nothing more than complete the first part of a "transcript
request form" for regular or expedited copy. With this
information, appropriate court officials can trigger the
preparation of a transcript from the electronic sound
recording. In the courts in which transcripts will be
prepared from audio tapes for daily copy, reporters will be
asked to provide appropriate cburt personnel timely
information about all requests for this copy. Court
reporters will be required to submit all notes and records
prepared in court--with, the exception of those for daily
copy--to the clerk of court after each day's proceedings.,
Certain exceptions to these procedures, as requested, may be

necessary.

The electronic sound recording system is expected to
remain in each district court for a period of five to six
months. The electronic recording system will operate accord-
ing to procedures and practices established by the Federal
Judicial Center and Administrative Office staff, who will
coordinate with the participating district judges and sup-
porting personnel. 1In all courtrooms, personnel similar to
those who would have the responsibility if electronic sound
recording were the primary court reporting method will have
full responsibility for the control and operation of the
recording equipment, and for additional administrative prac-
tices that are necessary for the preparation of the record
(such as monitoring the record and preparing the log and
index of relevant events) .

The equipment "operators" are to be distinguished from
the "monitors," described on P. 11. A written specification
of court reporting duties for each operator shall be
prepared and shall take note of additional non-court
reporting duties that may be assigned. It is impossible to
certify at this point that the list will be identical to the
functions that would exist at a time that electronic sound
recording were to be used as an official court reporting
method. Federal district court personnel have not been used
for this task, and the exact nature of these operations
cannot be known in advance of the test. Clearly, however,
the experiment would be deficient if the equipment operators
performed only the court reporting functions described
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above, and then the data so derived were used to assess
whether similar individuals could do those functions and
perform other tasks as well. By the same token, for
example, the project would not produce adequate comparisons
if stenotype reporters were rotated in a project courtroom
at a rate appreciably greater than would be the case under
normal operating conditions. Any substantial deviation from
reporters' standard practice in the test sites will be duly
noted in the project report.

When counsel request transcripts from the official
court reporters, procedures will go into effect by which the
sound recording will be sent to one of several transcription
companies to prepare typed transcripts of the audio record.
The procedures will of course be designed to provide fair
notice for transcript preparation to the official reporters
as well as to the electronic sound recording operators. As
the procedures are specified, including any variations from
court to court if necessary, they shall be a matter of
public record. Furthermore, there is a difference between a
notice to prepare transcripts and the actual start of their
preparation. The final report shall present data on both
events and related factors, The identity of the
transcription companies with whom the Center signs contracts
for this project will be a matter of public record.

Consideration will also be given to other methods of
transcription production. We cannot state with specificity
what those other methods of transcript production might be.
We may attempt, for example, to analyze the feasibility of
transcript production within the courthouse, perhaps using
court staff. Of course, all costs and other data will be
analyzed if this procedure is used. If and when such
procedures as are referenced generally in the Plan are
developed with specificity, they will be a matter of public
record, and will be clearly documented in the final report.

The gyidelines for the preparation of the typed
transcript® will incorporate those now prescribed by the
Judicial Conference, and those developed with the help of a
technical panel created for this project. The panel
includes ourt reporters and representatives of

2. REVISED GUIDELINES for the PREPARATION OF TRANSCRIPTS,
pursuant to the Plan to Evaluate Different Methods of
Recording Court Proceedings in United States District
Courts. The Federal Judicial Center, Innovations and
Systems Development Division, October 12, 1982.
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transcription companies, in order to benefit from their
knowledge and advice on this matter, Typists preparing
transcripts from the electronic sound recording shall be
expected to follow these guidelines, and we hope that the
transcripts produced under the authority of the official
reporters would also reflect these guidelines. We shall
note the extent to which differences between transcripts
appear to be due to the guidelines developed for this
project. These transcription guidelines, moreover, will be
assessed in the project report, because they may be of
interest to the Judicial Conference.

To assist the Center in the comprehensive and continu-
ous monitoring of the experiment, the Center will rely on
monitors on contract to the Center at each test site,
persons with experience and a reputation for objectivity in
the community. There will be no more than one monitor at
each site. The monitors will be responsible for assuring
full compliance with, the prescribed tests and procedures,
for assisting in the gathering of pertinent data, as well as
for providing monthly status reports. They will have no
responsibility for managing or advising the courts. Once
the monitors are selected and under contract--and they have
been selected primarily upon the recommendation of the
judges participating--their names shall be a matter of
public record. Any meetings that the Center sponsors for
all the monitors will be open to all interested observers.

3. Assessment of Electronic Sound Recording.

a. In recording the proceedings. The performance of
the electronic sound recording systems in recording the pro-
ceedings will be assessed on the criteria of costs and ease
of use. It will be necessary to determine whether the elec-
tronic sound recording method meets prescribed Judicial Con-
ference requirements as to what must be recorded. The
experiment will also test the degree to which electronic
sound recording meets judges' instructions and informal
expectations as to, for example, read backs and play backs
of recorded testimony, identification of speakers, recording
of side bar conferences, voir dire, statements made almost
simultaneously, and proceedings held outside the courtroom.

b, In producing transcript. The production of tran-
scripts from electronic sound recordings will be analyzed as
to the costs of preparing typed transcript according to
Judicial Conference guidelines; the costs of preparing a
duplicate audio record of court proceedings; the timeliness
of typed transcript production, including the production of
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daily copy; the productivity and production rates associated
with preparing the typed transcript; and their adequacy for
the purposes for which the transcript is used. It should be
stressed, as alluded to above, that the comparative costs of
electronic sound recording and live reporters for all phases
of recording the proceedings and producing the transcript
will be assessed throughout the project and reported fully
in the project report. All cost items will be analyzed,
including the comparative costs of equipment, the costs of
all personnel needed to perform the various functions, of
requisite supplies, as well as the cost of contracted
services for transcript production. We wish, among other
things, to test the accuracy of Senator Dole's statement:
"Allowing the courts to utilize electronic means of
reporting, such as are commonly used by Congress, would mean
substantial savings and greater efficiency in the court
reporting process" (Dec, 8, 1981, Cong. Rec. 14694).

The matter of timeliness. Timeliness of transcript
production can and will be determined on two separate mea-
sures. First, it will be possible to compare the elapsed
times from request for transcript to the start of production
of transcript, and from the start of production of
transcript to the completion and delivery of typed
transcript. However, this will not provide a complete
measure of the timeliness of either stenotype-produced or
electronic sound recording-produced transcripts. Second,
the delivery of transcript will be evaluated according to
its submission within the varying time limits as prescribed
by the Federal Rules of Appellate Procedure and by relevant
Judicial Conference Guidelines governing the production of
ordinary, expedited, daily, and hourly transcript. Care
will be taken to ensure that the project assesses the
production of each type of transcript.

The matter of accuracy. Although the statute, current~
ly and as amended, specifies that proceedings in the dis-
trict court "shall be recorded verbatim," it provides no
definition of a "verbatim" recording, and there are no
existing court rules or guidelines nor even uniform or
practical definitions by which it may be certified that a
recording is indeed "verbatim." The dictionary standard of
verbatim is "word for word." At this time, each official
court reporter has established personal discretionary
guidelines as to what should be included in, and what should

be transcribed from, the official record of the proceedings,
and thus what is "verbatim."
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It is beyond question that an "accurate" transcript is
essential, and the experiment is intended to determine if
tape-produced transcripts meet that standard. The basic
objective is captured by the following gquotation from Judge
Levin H. Campbell of the First Circuit Court of Appeals and
chairman of the Judicial Conference Subcommittee on
Supporting Personnel in a November 30, 1981 letter to Mr.
William J. Anderson, Director of the General Government
Division of the United States General Accounting Office. We
are grateful to a task force of the United States Court
Reporters Association and the National Association of

Shorthand Reporters for directing us to Judge Campbell's
words.

The maintenance of a record of proceedings in a
trial court is absolutely essential to the working of
our judiciary. There can be no meaningful right of
appellate review without an accurate trial record. Our
aim, therefore, must not be just to report court
proceedings in khe cheapest possible way but to do so
in the way best calculated to advance the administra-
tion of justice. Electronic sound recording may
eventually prove to be such a method. But if the pre-
sent system of recording cqQurt proceedings were to be
replaced by a markedly inferior system, the financial
savings would be vastly outweighed by the devaluation
of our system of justice. (Letter reprinted in General
Accounting Office, Federal Court Reporting System:
outdated and Loosely Supervised, June 8, 1982, at
69-70.)

A general adjective such as "accurate," however, has
fully interpretable meaning only in context. Our commitment
to accuracy in transcripts does not mean we believe that all
differences between any two transcripts of the same
proceeding are of equal significance. We would be very
surprised were proponents of live court reporters or
electronic sound recording to hold such a belief, although
to be comprehensive, the evaluation procedures described
below will seek assessment of all non-discretionary
differences in the two transcripts. Our goal is to measure
accuracy but not to let the project slip into fruitless
analysis of trivial differences. Judge Campbell's statement
accords fully with this concept of accuracy. Our goal is to
determine whether electronic sound recording is among those
procedures "best calculated to advance the administration of
justice.” We believe that the evaluation procedures
explained below are carefully constructed to allow the
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assessment of whether transcripts produced from electronic
sound recordings meet that standard of accuracy.

The electronic sound recording transcripts should not
be evaluated solely by comparing them, word for word,
against reporter-produced transcripts, nor against the audio
tapes or the original stenotype record. Rather, they need
also to be evaluated by the use of expert judgment as to
the functional relevance of any discrepancies. Thus, two
methods of evaluation will be utilized. One method will
assess the frequency with which functionally relevant
discrepancies occur and the accuracy of the two sets of
transcripts with regard to the functionally relevant points.
The other will compare the overall accuracy of the two sets
of transcripts.

Functionally Relevant Discrepancies

The evaluation pf functionally relevant discrepancies
will be in four stages. First, a scientific sample -- and
the sampling method will of course be fully described in the
final report ~- of all transcript pages will be given to
proofreaders, who will mark all places where the sound
recording transcripts deviate from the reporter-produced
transcripts. Second, skilled persons will review the
deviations marked by the proofreaders to identify those that
might be meaningful and therefore should be evaluated by a
panel of experts; the pages to be evaluated will be placed
in appropriate context. Third, panels of judges and
attorneys will be asked to evaluate the deviations by the
application of such evaluation components as are embodied in
the following question:

With regard to each discrepancy, would using one
transcript as opposed to the other make a difference to
you when using the transcript:

(1) to evaluate a case for possible appeal or in
considering whether to file post-trial motions,

(2) to write an appellate brief, argue the case
on appeal, or decide a case on appeal,

(3) to plan trial strategy

(4) for other, unrelated proceedings, such as the
preparation for administrative hearings, or trials
into which the transcript might be submitted as
evidence?
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The evaluators will be given more specific guidance on the
application of these situations.

The fourth stage is a verification stage: those
discrepant portions of transcript that the expert panels
tell us might have made a difference in one or more of the
situations identified for their consideration will be
compared with the electronic sound recording and assigned to
one of the four categories below:

(1) the official transcript is correct and the ESR
transcript is incorrect

(2) the official transcript is incorrect and the ESR
transcript is correct

(3) both transcripts are incorrect

(4) the discrepancy cannot be resolved by listening to
the audio recording and the reporter's transcript is
thus presumed correct.

Overall Accuracy

For the accuracy evaluation, a sample will be selected
from the pages that have been proofread. First, all
discrepancies will be sorted according to whether or not
they are capable of being resolved by listening to the
audiotapes. (Some discrepancies will present only
discretionary orthographic or grammatical conventions.
Whether, for example, two complete phrases are transcribed
as two separate sentences or as one sentence, punctuated by
A semicolon, is a discretionary discrepancy, which cannot be
resolved by checking the transcripts against the audio
record of the proceeding.)

All discrepancies (other than those presenting only
discretionary orthographic or grammatical conventions) will
then be checked against the audio record toc determine
(a) whether or not the sound recording is in fact clearly
audible and (b), if it is, which of the transcripts, if
either, is correct. Furthermore, all deviations from the
audio recording will be categorized; possible categories
might include word omissions, word substitutions, changes in
verb tense, changes in word order, and other types of
differences that present themselves during the evaluation.
Deviations such as omissions of false starts or stutters
will be separately classified because such omissions may be
discretionary under the project's transcription guidelines.
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Appendix D presents a graphic summary of this
evaluation plan. .

In addition to the evaluation procedure described

above, all transcripts will be made available on request to !
the judges and attorneys who participated in the respective :
proceedings, for any comments, analysis, comparisons, and
critique that they may care to offer. Any such observations !
will be reported in the project report. ' B

IV. Project Organization and Personnel

This experiment is primarily the responsibility of the
Federal Judicia}l Center, and more specifically of its
Division of Innovations angd Systems Devlopment. The
Director of that Divisien is Dr. Gordon Bermant, The
pProject will receive occasional assistance from other Center
personnel, especially those in its Division of Research.

The Directors of the Center and the Administrative
Office have determined, in light of the numerous persons and
groups having an interest in the Project's conduct ang out~
come, that all inquiries concerning the project should be
directed to one person, Mr. Wheeler, identified on pP. 2 of
this document.
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NOVember 19, 1982 APPENDIX A

Section 401 of P.L. 97-164

DISTRICT COURT REPORTERS

Sec. 401. (a) Seclion 753(b) of title 28, United States Code, shall

amended to read as follows:

*“(b) Each session of the court and every other proceeding desig-
nated by rule or order of the court or by one of the judges shal be
recorded verbatim by shorthand, mechanical means, electronic

1
’

sound recording, or any other method, subject o regulations pro-;

mulgated by the Judicial Confercrice and subject to the discretion
and approval of the Judge. The regulations Eromulgated rsuant
to the preceding sentence shall prescribe the types of electronic
sound recording or other means wiich may be used. Proceedings to
be recorded under ihis section include (1) all proceedings in crimi-
nal cases had in open court; (2) all proceedings in other cases had
in open court unless the Eartics with the approval of the Judge
shall agree specifically to the contrary; and (3) such other proceed-

" -ings as a Judge of the court may direct or as may be required by
rule or order of court as may be requested by any party to the
roceeding. .
.p “The rf rier or other individual designated to produce the
record shall attach his official certificate {o the original shorthand
notes or other original records so taken and promptly file them
with the elerk wht;’ shall preserve them in the public records of the
ourt for not less than ten years, .
¢ “The reporter or_other individual designated to produce the
record shall transcribe and certify such parts of the record of rro-
cecdings as may be required by any rule or order of court, includ-
ing all arraignments, pleas, and Proceedings in connection with the

imposition of sentence in eriminal cases unless they have been®

recorded by electronic sound recording as provided in_this subsgec-
tion and the original records so taken have been certified by Him
and filed with the clerk as provided in this subsection. He shall
also transcribe and certify such other parts of the record of pro-
ceedings as may be required by rule or order of court. Upon the
request of any party to any }:roceeding which has been so recorded
who has agreecr to pay the fee therefor, or of a judge of the court,
the reporter or other individual designated to produce the record
shall promptly transcribe the oricinal records of the requested
parts of the proceedings and attach to the transcript his official
certificate, and deliver the same to the party or judge making the
request, -

g‘The reparter or other designated individual shall egmrnpﬂy
deliver to the clerk for the records of the court a certified copy of
any {ranscript so made, . )

“The transcript in any case certified 113 the reporter or other
ndividual designated o produce the record shall be deemed prima
facic o correct statement of the testimony taken and proceedings

. had. No transcripts of the proceedings of the court shall be consid-
ered as official excapt those made from the recprds certified by the
reporter or other individual designated to produte the record. .

“The original notes or other original records and the copy of the
transcript in the office of the elerk shall be open during office
hours to inispection’by any person without charge.” -

(M) The regulations promulgated by the Judicial Conference pur-
Fuant to subscction () of section 753 of title 28, as amended by sub-

" section (a) of this section, shall not take effect before one year after
the effcctive date of this Act. Dnn‘ng the one-year period after the
date of the enactment of this Act, the Judicial Conference shall
experiment with the different methods of recording court proceed-

fngs. Prior tq the effective date of such regulations, the Jaw and’

regulations in effect the day before the date of enactment of this
Act shall remain in full force and efTect, .-

|
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November 19, 1982

. APPENDIX C
TEST SITES FOR COURT REPORTING EXPERIMENT

District Judge ..
Massachusettg (Ca~1) Rya W. Zobel (Boston)

E.D. New York (CA-2) Jack B. Weinstein

(Brooklyn)
E.D. Pennsylvania (CA-3) Daniel H, Huyett
(Philadelphia)
South Carolina (CA-4) Charles E, Simons
(Columbia)

W.D. Texas (CAa-5) William s, Sessions

{San Antonio)

W.D. Louisiana {Ca-5) John M. Shaw (Opelousas)

W.D. Wisconsin (CA-7) Barbara Crabb (Madison)

E.D. Missourj (ca-g) Clyde s. Cahilil
(St. Louis)
N.D. California (Ca-9) Robert F, Peckhan
(San Francisco)

W.D. Washington (Ca-9) Walter T, McGovern
- (Seattle)
New Mexico (CAllﬁ) Howard ¢, Bratton
o (Albuquerque)
N.D. Alabama (CA-11) Sam C, Pointer, Jr.
» (Birmingham)
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THE FEDERAL JUDICIAL CENTER
DGLLEY MADISON HOUSE
1520 H STREET, N.W,
WASHINGTON, D. C. 20008

Writar's Direct Dial Number:

November 19, 1982
202/FTS 633-6216

TO: Recipients of Federal Judicial Center Plan to Evaluate
Different Methods of Recording Court Proceedings in
United States District Courts, as Amended to
November 19, 1982

FROM: Russell Wheeler%,zf‘ederal %izial Zenter

The amended plan, ‘noted above, includes a significant
broadening of the transcript evaluation portion of the
project. For ease'®of reference, the changes in the
evaluation portion of the plan are described separately
below,

1. The first full paragraph on page 7 of the September 9
amendments is changed by inserting the following phrase
after "belief". (See p. 13 of amended Plan.)
although, to be comprehensive, the evaluation
procedures described below will seek assessment of all

non-discretionary differences in the two transcripts

2. (The last full paragraph on page 9 of the June 14 Plan
was deleted by the September 9 amendments.)

3. The language .in the paragraph starting on page 9 (and
continued on page 10) »f the June 14 Plan, as amended on
September 9, is revised as follows. Underlined material
represents new language; overstruck material represents
existing language that should be deleted. (See pp. 14-16 of
amended Plan.)
The mdequaey--of--the electronic sound recording

transcripts eannet should not be determined evaluated solely
by comparing them, word for word, against reporter=-produced

transcripts, nor against the audio tapes or the original

i miao g i
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Changes in evaluation portion of Plan Page 2
November 19, 1982

stenotype record. Rather, they need also to be evaluated by

:the use of expert judgment as to thetr-adequaey functional

relevance of any discrepancies., Thus, two methods of

evaluation will be utilized. One method will assess the

frequency with which functionally relevant discrepancies

occur and the accuracy of the two sets of transcripts with

regard to the functionally relevant points. The other will

compare the overall accuracy of the two sets of transcripts.

Functionally relevant discrepancies

qThe seund-teeon&ﬁnr%nﬁmmcfipt&—wi}i—tmr1we&uaeed

evaluation of functionally relevant discrepancies will be in

up-te four stagesy-usimg-the-reporter-produced-transeripé-as
the-initiai-eriverion. First, a scientific sample -- and
the sampling method will of course be fully described in the
final report -- of all transcripts pages will be given to
proofreaders, who will mark all places where the sound
recording transcripts deviate from the reporter-produced
transcripts. Second, skilled persons with-degel--treaining

will review e¢hese the deviations marked by the

proofreaders to identify those that might be meaningful and
therefore should be evaluated by a panel of experts; the

pages to be evaluated will be placed in appropriate context.

Third, expert panels of diseriet-and-eppeldlate judgesy and
staff attorneys er-—appeliete--advocates will be asked to

evaluate the deviations by the application of this-gquestien

a .
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Changes in evaluation portion of Plan Page 3
Novembexr 19, 1982

such evaluation components as are embodied in the following

.guestion:

Hsing--the--reporter-produced-~transeripe--as-~the
standaréd;--wonid-~forwarding --the ~-3ound - -recording
transeripe-—irave ~-tended-— o~ suppore--opr --encourage
diffarent-interpretations—-on-appeaid

With regard to each discrepancy, would using one

transcript as opposed to the other make a difference to

you when using the transcript:

(1) to evaluate a case for possible appeal or in

considering whether to file post~trial motions,

{2) to write an appellate brief, argue the case

on appeal, or decide a case on appeal,

{3) to plan trial strategy

(4) for other, unrelated proceedings, such as the

preparation for administrative hearings, or trials

into which the transcript might be submitted as

evidence?

The evaluators will be given more specific guidance on the

application of these situations.

q The fourth stage is a verification stage: those
devintions~that-4thre-—axpert-paneis~identify--as-~-those-that
would-~4tend- 4o --support - -ar--encourage---Gifiference

interpretations-en-appeai] discrepant portions of transcript

that the expert panels tell us might have made a difference

in one or more of the situations identified for their

Y ST
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i Page 4
Changes in evaluation portion of Plan g

Kovember 19, 1982
e compared diveetly-against with the

a-determine-{aﬂ-«ﬁmﬂﬂnﬂr<ﬁrqmm

consideration qill b

reeeréiﬂqriﬁriﬂr%&nﬂr«£harrkr-auéibke—an&—{b}r-if
s-mere-accurately-recreates

the-seund-
it—isv-iﬂﬁx&r<ﬁi~sma—transerépt

the~recording and assigned to one of the four categories
below:
nd the ESR

(1) the official transcript is correct a

transcript is incorrect
| ect and the ESR

(2) the official transcript is incorx
t

transcript is correct
‘ .
(3) both transcripts are incorrect

screpancy cannot be resolved by listening to

(4) the di

the audio recording and the reporter's transcript 1S

thus presumed correct.

Overall accuracy

For the accuracy evaluation, a sample will be selected

from the pages that have been proofread. First, all

crepancies will be sorted according to whether or not

being resolved by listening to_the

dis

they are capable of

aundiotapes. (Soﬁe discrepancies will present _only

rthographic or grammatical conventions.

discretionary ©

Wwhether, for example, two complete phrases are transcribed

rate sentences or as one sentence, punctuated by

as two sepa

. . . be
a semicolon, is a discretionary discrepancy, which cannot
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.Changes in evaluation portion of Plan Page 5

November 19, 1982

resolved by checking the transcripts against the audio

‘record of the broceeding.)

All discrepancies (other than those presenting only

discretionary orthographic or grammatical conventions) will

then be checked against the audio record to determine

{(a) whether or not the sound recording is in fact clearly

audible and (b), if it is, which of the transcripts, if

either, is correct. Furthermore, all deviations from the

audio recording will be categorized; possible categories

might include word omisSions, word substitutions, changes in

verb tense, changes' in word order, and other types of

differences that present themselves during the evaluation.

Deviations such as omissions of false starts or stutters

will be separately classified because such omissions may be

discretionary under the project's transcription guidelines.

Appendix D presents a graphic summary of this

evaluation plan.

i
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Mr. KasteENMEIER. Finally, the Federal Judicial Center complet-
ed the task assigned to them by the Conference and issued its
report in July 1983. During its September meeting last year, the
Judicial Conference acted to implement the delegation of authority
given to it by the Congress. The Conference acted to permit Feder-
al District Court judges to choose between electronic recording and
the use of court reporters.

The purpose of this hearing is to review the evidence and to

make some assessment as to how best to reconcile the competing
interests.
. Before introducing our opening witnesses, I would like to insert
1n_the hearing record a letter to me, dated March 5, 1984, from
William E. Foley, Director of the Administrative Office of the U.S.
Courts. Attached to the letter is a report on the implementation of
electronic sound recording as a means of taking the official record
in U.S. courts.

[The letters follow:]
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JOSEPH F. SPANIOL, .IR.

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D.C. 20544

WILLIAM E, FOLEY

DIRECTOR

March 5, 1984

DEPUTY DIRECTOR

gﬁnorable Robert W. Kastenmeier
airman, Subcommittee on Courts, Civil Libert;
and the Administration of Justice’ e
Committee on the Judieiary
2137 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

I enclose a brief report advisi ou
c t of th
1mgl§ment diseretionary utilization :fg e%e io soung statgs e ar etforts to

hearing record developed by your subeommi

1 € ( mmittee on a spect
dunpg t-hlS sessxon: I understand that representatives %f t}:
{.;:six? in one heqrmg on March 8, and that at some point in
yo?x th:;nvtrr:s;li.fltg;yoiﬁce testtir_nony would be helpful to your subcommittee. I assyre

) ooperate in response to any requests i fi
Although brief, I believe the enclosed i : ehensiee st oo file.
g I | v cle report is a fully comprehensive state

status in which diseretionary utilization of electronic sound recording currer?lslr;ts(;ir:g:

the future you may determine

If you should have any questions concerning this material

personally. » Please notify me

Sincerely,

Clo
William E Foley

Director
Enclosure

i e

Vet i e s e e
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Report: Implementation of Electronic Sound Recording as a means of taking the official
record in United States District Courts

Prepared For: Subcommittee on Courts, Civil Liberties and Administration of Justice,
Committee on the Judiciary, House of Representatives.

- The Judicial Conference in its September 1983 session afier studying carefully the
report of the Federal Judicial Center, "A Comparative Evaluation of Stenographic and
Audiotape Methods for United States District Court Reporting," concluded that a district
judge should be able to exercise his discretion and choose whether a proceeding would be’
recorded by audiotape or stenography. To give effect to 28 U.S.C. 753(b) as amended, the
Judicial Conference enacted appropriate regulations which permitted a judge, after
January 1, 1984, to choose the audiotape method. These regulations are attached,

Additionally, the Conference specified that an ad hoc committee of its members
should monitor the implementation of this new program, to which, the Chief Justice
appointed two district court and one circuit court Conference members. They reviewed
and approved the procedural guidelines and technical equipment standards required by the
regulations which were issued in late December 1983. These'guidelines are also attached.

To date, the Administrative Office has received requests for electronic sound
recording equipment and operators from 17 senior and active district judges. Two judges,
one active and one senior, have had the equipment installed and personnel trained to
operate it. We contemplate that eight more judges will receive the equipment in the next
three months. The guidelines call for a site evaluation, equipment installation, audio
operator training, and identification of transcription services. Each clerk of court, in
whom the primary responsibility for taking the record by audiotape has been vested, must
also establish internal management procedures. To facilitate the smooth transition to a
mixed court reporting service of audio recording and stenography, the Administrative
Office has had developed an audio operators manual and is developing a clerks manual.

Much of what we are doing administratively evolved from the experiences of the
Federal Judicial Center's experiments. Nevertheless, because we believe that sound
management is the key to success in this new court activity, prudence dictates that each
phase be carefully implemented. For example, in addition to those transcription
companies which provide services nationwide, we expect to identify and qualify local
transcription services, Furthermore, we will go beyond the administrative experiences of
the Federal Judicial Center. The clerks of court will be directly involved in processing
transcript orders and collecting fees, We are instituting new procedures which will enable
us to capture information to determine if the litigants realize their potential significant
savings by exercising their right to purchase copies of tapes for their review ~ instead of
transcripts - and if they thereby reduce their transcript costs by ordering only those pages
required for an appeal itself. Copies of tapes might replace daily copy and save litigants
substantial sums.
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total concommitant savings will be to the taxpayer. It should be noted, however, that we

- believe that the major method of taking the record in district courts will be by

Stenographic means for the forseeable future, Because of that forecast, the Judicial

o Cjonf@rence, the Circuit Councils, and the individual distpict courts have devoted
- considerable effort to institute good administration of steno

: aphic court re i
services, both to achieve €conomies wherever Possible, and aiopto ensure thgs l.tgxlzgdistz-ict
courts, the courts of appeals and the litigants are well served by reliable,
honorable reporters. For example, a court which a short time ago was cited by the
General Accounting Office for poor supervision and egregious abuses has instituted a

court reporters act was passed.

signifio::a.nt.ly in a court by reason of the utilization of audiotape equipment, there will be a
reduct}on n court reporter Positions. We assume that initially, however, there will be a
red}u-:tlon In the use of contractual reporting services and a potential savings in new
positions which will not need to be created by the Congress.’ If existing staff is to be

din;im'_shed, court reporter staff‘reduction, by Conference policy, would occur by attrition
wherever feasible, or relocation, !

".se:vz.era] Years to amo;-tizf'e_, and the number of judges using the system will be smal]
Initially, 'I’h.e ‘most significant savings will accrue if and when judges fill vacant court
reporter positions with audiotape machines and operators.

C'a.._‘_. g___@ﬂ

William E, Foley

A March 6, 1984

: A;ctachinents
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Considering the results of the study, your
Committee recommends that the Judicial
Conference adopt the following regulations under
28 U.S.C. § 753(b) to authorize electronie sound
recording of proceedings by each court. Your
Committee also recommends that these
regulations not become effective until January 1,
1984, so that the Director of the Administrative
Office will have time to procure required
equipment &nd issue procedural guidelines. The
Proposed regulations follow:

1. Effective January 1, 1984, pursuant to 28
U.8.C. 753(b), individual United States distriet
court judges may direct the use of shorthand,
mechanical means, electronie sound recording,
or any other suitable method, as the means of
producing a verbatim record of proceedings |
required by law or by rule or order of the
court. The judge should consider the nature of
the  proceedings, the availability of
transcription services, and any other factors
that may be relevant in determining the
method to be used in producing a verbatim
record that will best serve the court and the
litigants.

2. Electroniq sound recording equipment, for
purposes of this regulation, shall be multi-
channel audio equipment. This regulation shall
be augmented by guidelines issued by the
Director of the Administrative Office,
containing technical standards for equipment
and procedures for implementation. ’

3. Inthe event the need for shorthand, stenotype,
or other reporter services should diminish by
reason of the utilization of eleetronic sound
recording  equipment, any reduction in
personnel, where feasible, shall be
accomplished through attrition.

The Conference further authorized the Chief Justice to
appoint an ad hoe committee of members of the Conferencg to
monitor, on behalf of the Conference between meetings
thereof, the implementation by the Administrative Office of
the regulations adopted on September 21, 1983 with respect to
electronic sound recordings of court proceedings,




P ——

42

Agenda G-21
Electronic Sound Recordin
March 1984 ’

REPORT OF THE JUDICIAL -CONFERENCE AD HOC COMMITTEE

3
- TO MONITOR REGULATIONS ON ELECTRONIC SOUND RECORDING

The Committee met in Washington, D. C. on December 19, 1983
with the Deputy Director and other officials of the Administrative "

Office and the Federal Judicial Center for the purpose of reviewing
draft procedural guidelines and technical standards for equipment

transmitted by the Dirertor of the Administrative Office to all :
Judges of the United Stutes district courts on December 27, 1983,

The guidelines, as a practical matter, also will be used for pro-

ceedings before bankruptcy judges. 4 copy of the guidelines and

Mr. Foley's memorandum are attached for convenient reference,

The Committee was advised that the Administrative Office, to
date, has received requests for electronic recording equipment
from 17 senior and active district judges. Two judges, one
active and one senior, have had the eyuipment installed and
personnel trained to operate it. It is contemplated that eight
more judges will be provided with the equipment within the next 4
three months. The entire process, which includes site evaluations,
the installation of equipment, training of audio operators, and
arrangements for transcription services, is very time consuming
and, as Mr. Foley has indicated, it may be awhile before he can
accommodate all of the Judges who have expressed a desire to use
audio recording equipment,

There apparently is some confusion over whether or not a
court may retain ite full complement of reporters if a judge or
judges opt to use recording equipment. The Committee has taken
the position that if the need for reporters should diminish
significantly by reason of the utilization of such equipment
there should be a reduction in the number of Permanent court
reporters authorized for the court as a whole. A judge who is
provided with the equipment may use it to Tecord some, but not
necessarily all, of the proceedings in court or in chambers,

It 45 not an all or nothing proposition. 1If the judge should
require the services of a reporter and a permanent staff reporter
is not available, a contract reporter could be used.

Through the utilization of recording equipment, we will
obviate the need for additional "gwing" reporters, reduce
expenditures for contractual services, and ultimately reduce
the demands and the workload of staff reporters. If and when ﬁ
the demands on the regular gtaff Teporters has diminished
significantly, there should be, by attrition or relocation, a
reduction in the number of positions authorized.

IS O R MR Y
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A court may voluntarily relinuquish positions or the Director
of the Administrative Office, based on a review of the workload
of the reporters, may reconmend a reduction in the number of
positious authorized. In any ¢vent, any reduction in the number
of authorized permanent reporters is subject to the approval of
the Judicial Conference which by statute (28 U.S.C. 753) determines
the number of reporters that may be appointed by each of the
digftrict courts. The Director's recommendations will be sub-
mitted for consideration by the Subcommittee on Supporting
Personnel and the Committee on Court Administration.

The Committee would like to emphasize the fact that the
guidelines may not necessarily address all of the problems and
issvues that may arise doring the course of the implementation of
the program. The guidelines will be revised or modified.as
necessary based on actusl experience.

Respectfully submitted,

Collins J. Seitz, Chairman
N Robert R. Merhige, Jr.
Albert G. Schatz
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WABHINGTON, D.C. 20544

WILLIAM E, FOLEY

DIRgCTOR .
. December 27, 1983

JOSEPH F. SPANIOL, JR.

PEPUTY DIRRCTOR Sl

HEMéRANDUM TO ALL: JUDGES, UNITED STATES DISTRICT COURTS

SUBJECT: Electronic Sound Recording of Court Proceedings

I am ¢ransmitting nevly developed "Guidelines for Recording Proceedings
before United States District Judges and Judges of Territorial District Courts
by Electronic Sound Recording" which have been reviewed by the Ad Foc Committee
of the Judicial Conference appointed to monitor implementation of this program.
These Guidelines encompass administrative pProcedures and technical standards for
equipment to be followed if a district Judge elects to direct the use of electronic
sound recording of official proceedings. These Guidelines are effective as of
Janvary 1, 1984 and will be included later as part of a chapter 4in the Guide to
Judiciary Policies and Procedures, Volume VI. :

Many judges have expressed the desire to participate in this pProgram. We
have limited resources available for the Procurement of equipment and will have
to establish priorities based on the extent to which the equipment will be
utilized and the anticipated cost savings and other benefits to be realized.

You will note that we intend to conduct site evaluations, arrange for the
installation of equipment, coordinate the training of audio operators, and
identify the source and availability of transcription services. This entire
process will take some time and we may not be able to accommodate all of the
Judges who have expressed a desire to use audio recording equipment immediately,

The Guidelines will be lubjéct to modifiéntion based upon operational
experience. Those Jjudges electing to use audio recording will be asked to
identify any problems or issues which have not been anticipated or Appro-

priately addressed.

If you should have any questions or ‘desire additicgnal information, please
call or write Edward V. Garabedian (FTS-633-6101) or his Assistant, Jon A.

Leeth (FTS-633-6151).
G £
.
illilm E. Foley
Enclosure Qx .

cc: Circuit BExecutives
District Court Executives
Clerks of the District Courts

A TRt
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A. Guidelines - for Reco i
) ] rdin Proceedin
before United States DIsttict Judges ang
Juages qf TerrItoriaI District Courts Ey
Electronic Sound Recording.

1. Authorijt These i
. guidelines are
issge§ by' the Director of the
Administrative Office of the United
States Courtg Pursuant to regulations

or other approved alternative
[ me
for recording Proceedings. thed

2. Election to  Use g1 i
ectron
Recording Equipment. =2 Spund

a. § Uni?ed States district judge
including a senior judge, “or ;
Judge of a territorial district
court, who elects to direct the
use of electronjc sound recording
to record official bProceedings of

the Administrative Office

wri?ten - request for recot%in;
equipment. . The request shall
include an: indication of the
approxi@ate ‘Percentage of the
Proceedings to be recorded through
electronjc sound - recording, ang
the bercentage to bpe recorded by
ogher means. If the equipment
;;éée be t:sed by more than one

’ e
Indiente. request shquld s0

37-003 0 - 84 - 4 - .
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The electronic sound recording
equipment provided ©pursuant to
these guidelines may not be used
to back up court reporters, who
are required by. law to furnish
their own equipment.

3. Instaffgtion of Eguipment.

a.

Before electronic sound recording
equipment. is installed at any
court location, the Director of

the Administrative Office in’

consultation with a district judge
will determine, by Bite evaluation
or otherwise, that the acoustical
characteristics of the courtroom
will not interfere with the
quality of electronic sound
recording and that  reliable
transcription mervices are readily
available.

The Director will give priority to
filling requests based on the
following criteria.

(1) The number o©f Jjudges and

‘ other judicial officers 1in
the same courthouse electing
to use electronic sound
recording equipment,

{2) The degree to which a
requesting judge indicates
that electronic sound
recording will be used.

{3) The anticipated cost savings
and other Dbenefits to be
realized through the use of
electronic sound recording
equipment.

s i o

TR I A

-

e o et S L

SIS —————

4.

47

Deputy Clerks-Audio Operators.

a, The Director  of the Administrative
Office will:

sz (1) Auvthorize the appointment of

deputy clerks who shall serve
as audio operators, - in
addition to the performance
of other duties.

{2) 1Issue an Audio Operators
Manual.

{(3) Maintain a’'list of persons or
firms having demonstrated an
ability to ©provide quality
transcription services on a
timely basis. The Director
will make the list -available
to clerks of court in
districts electing to  use
electronic sound recording
eguipment, together with the
prices guoted.

b. The Audio Operator shall:

(1) Attach an official
certificate to the audiotape
recording of the proceeding.

{2) Maintain a log of the
proceedings to be retained as
an aid to the transcription
of the record.

Responsibilities of the Clerk of

Court. The clerk of court is
responsible for the efficient and
effective functioning of electronic
sound recording. These responsiblities
include:
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Supervising audio operators.

Preserving the audio records
according to ..records disposition
schedules establighed by law or
the Judicial Conference.

Assigning operators to judges or
other judicial officers as needed,

Cross-training pPersonnel so that
operators are avajlable as needed.

Reproducing audio recordings and
making them available as reguired
by law, at the rates prescribed by
the Judicial Conference.

Establishing a system for
listening to the audio recordings
in the courthouse.

Arranging for the transcription of
the record, or such parts thereof,
as may be regquested by the court
or a party.

(1) Sending a copy of the audio
recording and a copy of the
log to the transcription
service,

(2) Receiving deposits from
parties ordering transcripts,
other than the United States,
in an  amount sufficient ¢to
cover the estimated cost of
transcription and depositing
these funds in the deposit
fund account.

49

(3) Paying the - transcription
service Promptly upon receipt
of .the transcript and the
extira copy for the records of
the court and delivering the
transcript to the party upon
settlement of the account.

(4) Charging the party the actual
. fee charged by the
transcription service, not to
exceed transcript rates as
Prescribed by the Judicial
Conference.

Monitoring transcripts pProduced
by transcription services to
ensure  that they conform to the
transcript format requirements of
the Judicial Conference.

Court Reporter Staff.

In accordance with the Judicial
Conference regulations, any
reduction in staff, as a result of
using electronic sound recerding
equipment, where feasible, wiil be
accomplished through attrition.

If electronic sound recording
equipment ig being usegd by a
district judge and a vacancy in a
court reporter position
subsequently occurs within that
district, ‘the Director of . the
Administrative Office will survey
the need to continue the vacant
Position within that district - and
make an appropriate recommendation
to the Judicial Conference. This
does not preclude the appointment
of a temporary reporter pending
Judicial Conference action on the
recommendation of the Director.
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c. It is contemplated that a judge
who elects to use electronic sound
recording equipment may retain the
use of a court reporter for a
period not exceeding 180 days. If
the judge elects to continue using
electronic sound recording
eguipment thereafter, the Director
of the Administrative Office will
undertake a survey of the need to
continue  -the court reporter
position in that district and to
make an appropriate recommendation
to the Judicial Conference.

Transcription Certification. The
person or transcription firm
designated to transcribe the
proceedings must certify the

transcript on a form to be provided by
the Director of the Administrative
Office.
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Specifications for Electronic Sound Re-

cording Egqulipment.

These standards specify the types of sound
recording equipment to be - used in
courtrooms to record official proceedings
before United States district judges
pursuant to 28 U.S.C. 753(b).

1.

Required Egquipment Features,
Electronic sound recording systems to
be wused in courtrooms by district
judges must be able to provide
continuous, uninterrupted recording
for clear playback and transcription.
The following features must be factory
installed and may not include any
modification by a dealer. The minimum
requirements are as follows:

a. Dual transport system = using
standard audio cassettes or one-
guarter inch open reel tape.

b. Minimum of eight audio inputs
recording onto four - separate
channels, with a minimum of two

_ inputs per channel.

c. If a system uses tape with a
leader, 'the tape must advance
automatically beyond the leader
before any recording on the tape
commences.

d. Output for a headset for off-tape

monitoring.

e. Recording speeds of 15/16 inches
per second. :
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A Playback Epeaker
external or internal,' anzithig
external speaker jJack.

.JIncapable of era
recording. sure or

over~
Automatic switch over f ‘

1 _ rom
transport to the other must occur
in the following situations:

(1) Detection of an
: rerec
signal on the ta;;.p' orded

(2) . Tape motion stops.

(3) Broken tape.

(4) " End of the tape, at least two

minutes before th
iy » e tape runs

Key lock to Eecure all functj
t
45 well as lock tape in unit.c rons

Playback capabilit

A Y from
channel ind1vidually as welleaig
from any combination of channels,

A seafch/playback function ca

abl
of quickly locating any poini og
the tape for Playback, and of
searching to the point of the last

© as to record at
the point where t
left off. the last recording

Audible sound ' warnin i
following situations: : no the

(1)' Detection 'of a
€ rerecord
signal on a tape P o
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(2) Tape stops during recording.

(3) Broken tape.

T Audible 'sound warning at least
fifteen seconds in duration {n the
golﬁowing situations:

(1) End of tape and other
transport is not ready to
record.

(2) Broken microphone line.

n. Four-digit index display systém
with provisions for a remote index
display.

o. A device to reset the digital
index counter to "0" and to rewind
the tape to the beginning of the
avdiotape upon insertion of a
cassette audiotape.

P. Auvdible sound recorded on the tape
whenever the recording begins.

g. Automatic gain control for each
channel.

Desired Equipment Features. The

following features are not required
but are desirable. ,

b.

Public address output.

Audible sound warning at least
fifteen seconds in duration in the
event of a power loss.

Eigﬂt o har&;wited ' microphone
inputs.

- —— e — -
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Adeguate input sensitivit to
accommodate dynamic microphones.
If condensor microphones are
required, they .should be phantom
powered. T

fé?fability of equipment.

A speaker jack which is separate
from the jack for the headset used
for off-tape monitoring.

An index display counter accurate
within two digits in search or
playback situations.

Required Cassette and Tape Features.

a.

Recording tape or cassette must be
compatible with the recording
machine,

Cassette Materials. The following
are reguired features:

Type: Standard Philips

Body Material: Medium Impact,
High Temperature
Polystyrene

Window: Hard Clear Plastic

Bond: Screw Bond Joining.

Top and Bottom

Slip Sheet: Polyolefin or
Silicone

Impregnated Paper

Guide Rollers: Delrin
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Tape Hubs:
Roller Pins:

Pressure Pad:

Tape: 3

<

Length C90:

Tape Type:

Leadef:

Tape Oxide
Transluscence:

Delrin
Stainless Steel

Phosphor Bronze
& Felt

423 Feet
+5 -0 Feet

Bigh grade, low
noise, music
gquality, ferric
oxide formulation,
with mylar back;
must be coated with
dark color, must

have very low
shedding
characteristics;
such as the TDK
'ADC! series'
cassettes, the 3M
Scotch ‘AVC!
series cassettes,
or . their
eguivalents

Must Be Clear
(less than 10¢%

.grey)

'Equai to or
greater than 80%
grey

Cassette éases: one-piece

. clear soft plastic "soap dish"

style with snap closing.
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_Mr. KastENMEIER. Also before calling the first witness, I would
like to yield to my colleague, the gentleman from California.

Mr. MoorHEAD. Thank you, Mr. Chairman. I would like to thank
you for scheduling this hearing.

I believe that H.R. 4450, introduced by our full Committee Chair-

man and Mr. Fish, is important legislation. Last Congress, when
this subcommittee signed off on the Senate amendment regarding
the use of electronic equipment in the courtroom, I don’t believe
that anyone understood that to mean that a year later the Admin-
istrative Office would begin the process of replacing U.8. court re-
porters with electronic equipment.
_ The Federal Judicial Center made its study, followed quickly by
its adoption by the Judicial Conference, followed quickly by the
drafting of legislation, followed quickly by the implementation of
these regulations. Mr. Rodino, Mr. Fish and I all wrote letters to
the Judicial Conference asking that their implementation be de-
layed until we had time to review their study. This they could have
done without any difficulty, but they chose to go forward, forcing
the introduction of H.R. 4450.

As pointed out on the Senate floor by the author of the amend-
ment, Senator Howell Heflin—and I quote:

A l-year test period with a mandatory evaluation by the Judicial Conference will
provide Congress with the basis for determining what is the best system for court

reporting * * * Congress should take care in instituting a new mechanism which

hast not yet been appropriately examined compared to an existing and proven
system.

Currently there are nearly 240,000 District Court filings and
more than 28,000 Court of Appeals filings, and many of these fil-
ings will necessitate a record. A properly made record is the basis
for the protection of rights, and something as important and as
fundarpentgl as replacing court reporters, without so much as even
a hearing, is a little difficult to understand. Maybe court reporters
should be replaced, but if that is the case, then this subcommittee
ought to make that decision in the first instance and not the Ad-
ministrative Office of the U.S. Courts. :

.I also agk, Mr. Chairman, that the statement of Hon. Hamilton
Fish, ranking Republican on the full.Committee, be introduced into
the record.

Mr. KasteNMEIER. Without objection, the statement of Chairman
Peter Rodino and of the Honorable Hamilton Fish, Jr. will both be
received and made part of the record.

[The statements of Mr. Rodino and Mr. Fish follow:]

STATEMENT OF THE HONORABLE PETER W. RODINO, JR.

Mr. Chairman, the purpose of today’s hearing is the consideration of H.R. 4450,
whlph I introduced on November 17, 1983. The goal of the bill is to delay, at least
until January 1, 1986, the implementation of certain regulations related to electron-
JSct r:cordmg of court procedures developed by the Judicial Conference of the United

ates.

_Section 401(b) of the Federal Courts Improvement Act of 1982 authorized the Judi-
cial _Conf,erence to experiment “with the different methdds of recording court pro-
ceedings.” It should be remembered that the modification to section 401(b) was a
last minute amendment to a major court reform measure. It was at the final stages
of negotiating differences between the Senate and House versions of the Federal
Courts Improvement Act that the method of providing a record and subsequent
transcript in U.S. district courts came into question. The demands upon the federal
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judicial system require that all methods of improving service and cutting costs be
considered carefully and this was the intent in approving section 401(b). The Senate
Committee on the Judiciary clearly expressed a desire that the experimentation
mandated by this section provide further information to Congress to aid it in
making any policy changes in court reporting procedures.

Much of the motivation for this last-minute amendment derived from a draft
report issued in December 1981 by the U.S. General Accounting Office, alleging sig-
nificant cost savings potential from the use of tape recorders in U.S. District Courts.
Although that report has since been largely discredited, its impact is still keenly
felt. The federal judiciary has not remained silent concerning the allegations in the
GAO report. On December 17, 1981, the judges of the United States District Court
for the District of New Jersey passed the following resolution:

Whereas certain members of the United States District Court for the District of
New Jersey have had considerable experience with the electronic recording of pro-
ceedings before the court and administrative agencies of the State of New Jersey by
virtue of their prior service as judges of those courts, and

Whereas the aforementioned judges have recounted the experience with electronic
recording as a method for recording and transcribing court proceedings as being dis-
astrous, and

Whereas the Judges of the United States District Court for the District of New
Jersey have met and discussed the General Accounting Qffice Report on Court Re-
porting and the report, “Court Reporting Services in the Federal Courts”, dissemi-
nated by the Administrative Office of the United States Courts,

Be it Resolved That the Conference of Judges of the United States District Court
for the District of New Jersey is unalterably and unequivocally opposed to the utili-
zation of electronic recording devices in its courtrooms as a method of recording and
transcribing court proceedings.

The Judicial Conference met in September 1983, shortly after the experiment
with tape recording conducted by the Federal Judicial Center was completed. Prior
to that meeting, I and some of my colleagues requested of the Chief Justice that the
Conference delay promulgation of rules until such time as the Congress had an op-
portunity to consider fully the implications of such a major change to the Federal
judicial system.

However, based on the FJC experiment, the Judicial Conference adopted regula-
tions, effective January 1, 1984, authorizing the use of tape recording at the option
of each judge. It should be emphasized, however, that it was not Congress’ intent
that individual judges would have the option to use a tape system for some proceed-
ings and a court reporter for others; rather, they must opt to use either a tape re-
corder or a court reporter for all proceedings heard by that judge.

It appears that the study conducted by the Federal Judicial Center is not without
weaknesses. Evaluations of that study conducted by Coopers and Lybrand and the
Resource Planning Corporation tend to cast doubt on the methodology, sampling
techniques and cost-evaluation techniques employed by the FJC. In addition, no
evaluation or study was conducted of computer-aided transcription, which, when
used in conjunction with a trained court reporter, offers great improvements in the
production of transcripts as well as ancilliary benefits associated with transcripts
being in computer-readable form. More than one-third of all federal court reporters
have purchased and are currently using this powerful aid to transcript production.
Introduction of tape recording into the federal courts, even on a judicial-option
basis, may well inhibit the further implementation of a superior technology.

The Committee on the Judiciary has a responsibility to protect the rights of liti-
gants in our judicial system. While it is vital to insure that the courts are as effi-
cient and cost effective as possible, it is critical that litigants’ rights are not sacri-
ficed in the process. As long as there remains a reasonable question as to the overall
efficiency, effectiveness, and significant cost savings by substituting tape recorders
for court reporters, such a change should not be made. A two-year delay in the im-
plementation of the Judicial Conference’s regulation will give Congress an opportu-
nity to assess fully the pros and cons of potential technologies for preserving the
court record and producing accurate transcripts.

STATEMENT OF THE HoNORABLE Haminton FisH, JR.

Mr. Chairman and members of the Subcommittee, as a cosponsor of H.R. 4450, I
would like to join with my colleague, Chairman Rodino, in encouraging prompt and
positive action by the Subcommittee on the legislation before you. While the work
by the Federal Judical Center began the job of considering the best method by
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which the record should be captured and produced in Federal district courts, more
extensive research, particularly into the capabilities of computer-aided transcrip-
tion, needs to be conducted, analyzed and disgested before a host of dedicated profes-
sionals are replaced, perhaps to the detriment of the federal court system.

As a lawyer, I am familiar with the capabilities of computer-assisted legal re-
search and litigation support and the boon this has been to speeding up preparation
of litigation. From what I understand, computer-aided transcription allows attor-
neys to integrate depostion and other pretrial transcripts into their computerized
data base. Then, the can have the computer search and retrieve complete and accu-
rate information from the entire data base, in a matter of minutes. I believe that
further study is necessary to determine whether the Federal judicial system could
benefit from a similar capability.

Court reporters have a long history of service to the Congress and the Federal
courts of this country. Those who compose the body of Federal court reporters are
among the most qualified of that profession; they are thoroughly trained and are
required to have years of experience and national certification before they are eligi-
ble for employment in the federal courts.

A 1983 study by the Conference of State Court Administrators indicates that of
the 29 states responding to this part of their survey, 90% use machine shorthand as
the predominant method of taking the record. Over the past twenty years, many
states have conducted studies of the efficacy and cost efficiency of using tape record-
ers instead of court reporters. Studies in Idaho, Iowa, New York, and Utah, just to
name a few, resulted in the same policy decision—shorthand reporters were re-
tained as the best method of preserving the record and producing timely transcripts.

Clearly, the whole field of court reporting requires and deserves further study.
The expanded availability and reduced cost of computer-aided transcription de-
mands further evaluation of its potential contribution to the overall efficiency of the
court system. To make a major change in the system, based upon the conclusions of
one, perhaps faulty, study would be precipitous. The rights of indivdual litigants,
the need to promote efficiency and stabilize costs in the federal court system now
and in the future, and to protect a group of almost 600 dedicated professionals with
a history of service to the Judiciary requires that more careful study and evaluation
take place before radical surgery is performed.

Mr. KASTENMEIER. I thank my colleague for his comments.

Now I would like to call forward our first panel of witnesses.
First we have Dr. Gordon Bermant and Dr. Russell Wheeler, who
will present the views of the Federal Judicial Center.

TESTIMONY OF GORDON BERMANT, DIRECTOR, INNOVATIONS
AND SYSTEMS DEVELOPMENT DIVISION, FEDERAL JUDICIAL
CENTER; AND RUSSELL WHEELER, DEPUTY DIRECTOR, CON-
TINUING EDUCATION AND TRAINING DIVISION, FEDERAL JUDI-
CIAL CENTER

Mr. BErMaNT. Thank you, Mr. Chairman. I am Gordon Bermant.
Mr. KASTENMEIER. Dr. Bermant, you may either proceed from
your statement or, if you would like, you can summarize your
statement and make your printed statement a part of the record.
Mr. BErmManT. With your permission, sir, we would just like to
ilncorporate the statement in the record, rather than my reading it
ere.

It might help if I said just a few words to supplement your open-
ing statement about the nature of our involvement and our current
involvement. As the research and development arm of the third
branch, we were requested by the Judicial Conference to undertake
the study that was required by the legislation. I point out that we
are a research agency. We are involved neither with policy formu-
lation nor policy implementation. Our role here, therefore, is to re-
spond to questions about research. That is where our competence
is. Nevertheless, criticisms of the report and charges about the con-
sequences of its implementation reflect back on the work and, as a
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result, it may be necessar for us to take a i
than.we ordinarily would %ave done. somewhat broader view

It is probably also important to distinguish those matters which
are at issue from those which are not. There is certainly nowhere
at issue a question of the importance of accurate, timely, and low-
cost recording and transcribing. ’

The Federal Judicigl Center has no interest at all in replacing
court reporters, Nothmg in the report goes to the necessity or the
des1rab_1hty of replacing court reporters. The task before us was to
detgrmme whether or not there is an accurate, timely, and cost-ef-
fective alternatlvc? to the standard official court reporting mecha-
Béirfré W((ai diterrr:imt%d,ta&ld believe today, that the study that we

rmed showe a ere is, gi it
est;ablished in the ronat, given the caveats and conditions

am sure it is obvious to everyone, but perhaps bears re i
that the leglslatjon being discussed here isppurellj)r permissiv%?giinll'gj
quires no district judge to make any change whatsoever. Any
judge, any court, content with its current situation, is perfectly free
under the current legislation to naintain its current operation.
hat the legislation does is to allow Federal district judges, in
zlgglfzrglscreiémn, opeé‘ating 1111:nder the guidelines suggested by the
nce, to move to an alternativ 1 ir j t -
teﬁla.tive % donove ¢ e if, in their Jjudgment, that al

_ 1s a question, therefore, about whether or not Federal distri

judges are truly able to make this judgment. In my view cleta?f;

rather than mandate, That, it seems to i
critical fmmorpand. S me, 1s a matter of some
ke no particular position with regard to the emphasis on

e ta
the relevance of questions on computer-aided .
We have no brief agaj buter-aided transcription here.
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was made available either resulted in a failure to substantiate the
criticisms of the accuracy analyses, or, for whatever reasons, at-
tempts to cast those analyses into doubt were simply not undertak-
en. I take it, therefore, there is no further issue about the accuracy
analyses.

The question of timely reperting was not really much in conten-
tion throughout the period of criticism of the report.

.

than In the nature of arguments. There are claims that we have
ove.restlmated. some things, underestimated others, and simply
omitted certain categories of cost. When those claims are analyzed
more closelyz they are found to be without merit.

In conclusion, the conclusions that we reached at the time of the
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Statement of
Gordon Bermant and Russell Wheeler
before the
HOUSE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON
COURTS, CIVIL LIBERTIES AND THE

ADMINISTRATION OF JUSTICE

HONORABLE ROBERT W. KASTENMEIER, CHATRMAN

-March 8, 1984
Mr. Chairman: —

We appreciate the opportunity to discuss with you the Center's
research on audio recording as a court reporting method in United
States District Courts;* the research was undertaken for the Judicial
Conference of the United States pursuant to Section 401 of the
Federal Courts Improvement Act of 1982 (P.L. 97-164, 96 Stat. 57).
We participated in this research as the director of the Center
division that executed the project, and as the contact person for
outside groups interested in the project, respectively.

Members of the Committee on the Judiciary have received copies of
the report and, we understand, have also received copies of various
critiques of the report prepared. subsequent to its release. At your
invitation, Mr. Chairman, Center Director A. Ieo Levin commented on

those critiques by his letter to you of February 17, 1984, to

*J.M.Greenwood et al., A Comparative Evaluation of Stenographic
and Audiotape Methods for United States District Court Reporting
(Federal Judicial Center 1983)

37-003 0 -~ 84 -~ 5
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Page Two

which he attached a detailed memorandum of background and analysis
that we had prepared. Copies of the letter and memorandum are
attached to this statement for reference.

The basic objective of the Center's research, consistent with the
design of the statute that mandated it, was to determine whether
audio recording can serve as an acceptable alternative to the
official court reporting methods in place at the time of the study,
in particular, steno-based reporting. Such a determination could
provide the basis, m_t:only for the Judicial Conference to decide
whether and in what circumstances to permit the use of audio
recording by individual judges, but also to help district judges
determine whether to use the technology. The Center analyzed the
operation of audio recording in the courtrooms of twelve federal
Jjudges, and evaluated its performance with that of the official court
reporter on the three critical dimensions of transcript accuracy,
timeliness of transcript delivery, and cost to the government.

The basic conclusions of the Center's research, as stated in the
report (at xiii), are as follows:

Given appropriate management and supervision, electronic
sound recording can provide an accurate record of United States
district court proceedings at reduced costs, without delay or
interruption, and provide the basis for accurate and timely
transcript delivery.

These conclusions, as elaborated in ‘the report, follow directly

from the data gathered during the project, and provide the
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Page Three

report, or any other aspect of our work
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THE FEDERAL JUDICIAL CENTER

DOLLEY MADISON MOUSE
1320 H BTREEY, N.w,
WASHINGYON, D. €. 20003

A. LEO LEVIN

TELEPr MO
DIRECTOR February 17, 1984 < 202/83183

Honorable Robert W. Kastenmeier

Subcommittee on Courts, Civil Liberties,
and the Administration of Justice

2137 Rayburn House Office Building

Washington, DC 20515

Dear Mr. Chairman:

I am grateful for the invitation, conveyed by a member
of your staff, to comment on criticism of the Federal
Judicial Center's test of audioc recording as & court report-
ing method. Specifically, we have been invited to respond to
reports prepared by contractors retained by the National
Shorthand Reporters Association and the United States Court
Reporters Association, among others, who would have Congress
repeal the statute that now allows individual federal judges
to use audio recording, if they so choose, subject to
regulations promulgated by the Judicial Conference.

We consider the specific points of criticism unfounded
and the implications totally unwarranted. This letter, and
the accompanying memorandum, will attempt to explain why.
There are good reasons to set the record straight. First is
the vital public interest in accurate, timely, and economical
methods of recording and transcribing federal court proceed- -
ings. Then, too, we are very much interested in the Center's
reputation with respect to the quality and integrity of our
work. Thus, I am doubly grateful for this opportunity to
comment. Please know that I and members of the Center staff

will be pleased to provide any additional information you and
your colleagues may wish.

A word of background is in order. As you know, last
September the Judicial Conference promulgated regulations,
authorized by 28 U.S.C. §753(b) as amended, allowing federal
district judges to use audio recording as an official court
reporting method. The Conference acted after reviewing the
results of the Center's statutorily mandated study, A Com-

parative Evaluation of Stenographic and Audiotape Methods for
United States District Court Reporting, released in early

July. The study found that the audio recording court report-
ing method could produce more accurate transcripts in timely
fashion and at less cost than stenographic reporting methods.

s,
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Honorable Robert W. Kastenmeier
February 17, 1984
Page Two

ference members had been sent a brief cri@ique of the
gzgt:r's study, prepared by the Resource Planning c?zporation
(RPC) for the National Shorthand Reporters Association (NSRA)
and also a longer critique prepared by Coopers and Lybrand

for the Stenograph Corporation, an equipment vendor. We

rstand that these documents were also provided to members
zgd:he Congress. Later, NSRA released a longer RPC critigue,
dated October 12, which was sent to us in early December by a
federal judge who had participated in the Center study.

1 have attached to this letter 2 lengthy memorandum
prepared by Dr. Gordon Bermant, director of the Center's
Innovations and Systems Development Division and by Dr.
Russell Wheeler, presently deputy dlregtor of yhe Education
and Training Division and formerly assistant director of the
Center. That memorandum analyzes in some detail the alle-
gations contained in these two contractors’ reports. By way
of summary, however, and as developed below, let me stress
now that:

—- the Center provided or made available to these
contractors extensive project information to facilitat
their review of our study; _
-- the RPC criticism of the Center report is based
largely on the failure to tecqgnize that the nature of
the statutory charge under uh1ch.the.Center_proceeded
required a feasibility study, which is precisely what
the Center undertook and completed;

-~ the various criticisms of the Center's cost
calculations are uninformed.

An initial word is in order about pPC's complaint that
the Center was uncooperative in providing ingormatxon_wltp
which to review our study. I confess that this complaint is
rankling because of the considerable amount of staff time and
other rescurces that the Center committed to make project
date available to RPC. Those data, when taken together with
the report's detailed tables and appendices, went well beyond
the limits of any reasonable gbllgataon we might have had to
facilitate an independent review of our research.

The Center's letter of August 12 to RPC specifies what
was assembled and provided as soon as possible after comple-
tion of the project. The Center met RPC's request for copies
of:
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Honorable Robert W. Kastenmeier
February 17, 1984
Page Three

-- the over BOD audio cassettes, as well as 15 auvdio

tape reels, from which the total population of auvdio-based
transcriptes was produced;

-- over 10,000 pages of documents including the pages
of audio-based transcript in the sample analyzed, marked and
unmarked, and the matched steno-based transcripts;

~- the audio operators' log notes;

-- the summary sheets showing the results of the expert

panels' "functional relevance®™ analysis of transcript
accuracy, and , :

-- the tally sheets used in the overall accuracy
analysis.,

The Task Force wanted more, much more. Additional informa-
tion was provided orally in a subseguent meeting between RPC
and Center personnel held on September 14, at which meeting
RPC conceded that portions of its earlier reguest for data
had been unwarranted and confirmed that they had been pro-
vided all the information they wished, save for certain field
reports prepared for the Center with the expectation that
their contents would not be divulged. (Duplicates of the
material provided to RPC have been on file in the Center for
analysis by other interested parties.)

I am bound_to note that RPC apparently made no effort to
use ;he transcript pages, sudiotapes, and other material we
provided to review our comparative analysis of transcript
accuracy, which may well be the most important analysis in
the report. Or, if they did reanalyze these raw data, they
chose not to report what they found. Furthermore, in
correspondence of August 12 and again in the September 14
meeting, the Center offered to make available to RPC, at
cost, the total population of transcript pages produced
during the study, so they might put to the test their

objections to the transcript page sampling method.
declined this offer. P pling metho RPC

RPC does not challenge the Center's published findings
about the accuracy and timely delivery of audiobased
transcripte in the project courts. Rather, RPC would dismiss
these conclusions =-- and would@ ask the courts and the
Congress to dismiss them ~- because RPC objects to the
manner in which the courts, the equipment, and the audio
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Honorable Robert W. Kastenmeier
February 17, 1984
Page Four

operators were selected to participate in the study and the
method of sampling the transcript pages for the comparative
analysis of transcript accuracy.

We believe RPC's stated refusal to confront the
conclusions compelled by a careful evaluation of the data is
based on a misconception. The atteched memorandum explains
in some detail, and with technical precision, why we consider
their position to be fundamentally flawed. 1In this letter, I
wiil do no more than summarize the purpose of the research,

how it was accomplished, and why the procedure we followed
was entirely appropriate.

In section 401 of the Federal Courts Improvement Act of
1982, Congress, in essence, directed the Judicial Conference
to determine whether audio recording could be used as an
official court reporting method, and authorized the Confer-
ence to permit district judges to use audiorecording,
assuming it was warranted. The Center's study for the
Conference analyzed the feasibility of audio recording in the
courtrooms of twelve district judges, from Brooklyn to San
Francisco, from Madison, Wisconsin, to Opelousas, Louisiana,
with varying levels of transcript demand, bilingual proceed-
ings, and other salient characteristics. Its analysis of the
data produced the following conclusion:

Given appropriate management and supervision,
electronic sound recording can provide an accurate
record of United States district court proceedings at
reduced costs, without delay or interruption, and
provide the basis for accurate and timely transcript
delivery.

The report says to the Congress, to the Judicial Conference,
and to individual district judges: audio recording can serve
well as an official court reporting method:

—- provided there is due attention to the availability
of competent transcription services and care in selecting
audio operators,

—- provided that the tape recorders used are acyuired
from approved eguipment lists, and

-~ provided that the court ensures attention to’ the
other necessary management and supervision needs documented
in the study.
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These considerations are, of course, vital to the process of
implementing audio recording for judges who elect to use it.

We are faulted for not having conducted what 3¢
technically a "survey" to determine how audiorecording would
perform in all federal courts. Of course, had the Corngress
mandated that every judge shift to auvdio recording, contin-
gent upon some sort of study, the Center would have had no
choice but to undertake & survey, undergirded at every point
by the principles of stratified random sampling, s0 to allow
it to generalize from a set of sample courts about how audio-
recording would perform in all district courte. Congress
took the more sensible course embodied in the statute, and
the Center proceeded accordingly.

I stress this difference between a feasibility study and
an effort to generalize from the behavior of randomly
selected actors because it is fundamental; RPC's failure to
make this distinction and, indeed, incorrectly characterizing
the nature of the work the Center in fact did (at p.9), is
critical. The point was put to me succinctly by a member of
the Center staff as follows: "In essence, RPC has produced a
classic strawman, garbed it in the verbiage of social
scientific inquiry, and then presented a standard demolition
of the strawman.”

Randomness, of course, was necessary in selecting a
sample of audio-based and steno-based pages for the study's
accuracy analysis. A word is in order about that sample
selection, given RPC's allegations that the Center's analysis
might have overlooked gaps in audio-based transcripts. The
attached memorandum shows in some detail that there is no
merit to the RPC charge, and, as noted above, RPC declined
the invitation to test the charge itself. 1In fact, our
review of the transcripts points strongly to the conclusion
that at least some steno-based transcripts produced aduring
the study routinely contained fewer words on each page of
transcript, resulting in more transcript pages for the same
number of words -- thus increasing the cost of transcripts.
The examples of transcript padding cited in the attached
memorandum are worthy of mention.

Finally, the RPC document and that produced by Coopers
and Lybrand for the Stenograph Corporatior charge error in
the Center’s conclusion that audiorecording is considerably
less costly to the government than steno-based reporting.
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HRonorable Robert W. Kastenmeier
February 17, 1984
Page Six

There is 1itt1g point in my repeating here the attached
memorandum's point-by-point analysis of these charges.

The attached memorandum shows, by reference to project
data and aggregate data compiled by the Administrative Office
of the United States Courts, that our cost estimates are, if
anyyhing, high. We have been very conservative in estimating
savings.

As a final example, RPC and Coopers and Lybrand charge
that the Center underestimates the management burden, and
thus costs, that clerks of court would assume in supervising
the audio operators. To the contrary, experience in the test
sites, as explained in the report, shows that the supervision
of the audio operators was generally not burdensome, certainly
no more so than the supervisory tasks necessary for the man-
agement of the stenographic reporter system.

The criticism does point to two oversights in the
report's cost projections, which however minor should be
acknowledged: training costs and the possible impact of
changes in the value of money. The attached memorandum
treats both of these matters and demonstrates that they have
only minimal impact on our cost projections.

) Again, Mr. Chairman, we would be happy to supplement
this response or to discuss these matters with you in more
detail at your convenience.

Sincerely,

/J/

A. Lep Levin

ALL:ps
Attachments
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Federal Judicial Center
Memorandum
DiIEctor A. Ieo levin DATE: 1/12/84 .
Gordori{fiétemnt and Russell Wheelep), |

Ccnmanl on the NSRA/USCRA Respanses to Our Study of Court Reporting
Methods

. . s e SRA)
As you know, the National Shorthand Re;_)or’fers Association (N
and the ym?xited Si'tates Court Reporters Association (USCR;}) have
circulated comments on our report A tive Evaluation of

I
i i 1 Judicial
October 12, 1983, entitled "An Analys;}s of the Federa i
g::fgr's Evaluat_{on of 'Stenograp}uc a.nd Audlotaie Metggdir :f_g;—tggl;yedﬂ}e
'tr'ctCourtRepo ing." This documen was dis :
N@RAS:tatedmngs D‘}s Novenbel 2r. We reoemngved a copy (from a district Jjudge to wham
it had been sent, not directly from NSRA) on December 3,

invi i islative
We have been invited through Bill Weller of the legis
Affairs Office, to offer c'xrments on these responses to the House
Judiciary Cammittee, which may hold hearings an the question of court
reporting methods as early as February. This is of course a welcame
o;:grhmity to demonstrate, if a demonstration be requived, that the

The present memorandum comments on each point of apparent substance
raised in the RPC and Coopers & Lybrand documents, :
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transcription services, ang transeript samples employed in the stugdy

(Chapter 2. Analysis of FJc Sampling Methodology) ; the £econd seeks to

find fault with the study's Camparative cost analyses (Chapter 3.

Analysis of Fjc Costs), and the third complajng that the Center did not

honor all of RPC's requests for information bevond that published in the
Jix: - ey s

the oconsultants' requests for additional information is containeg
elsewhere. We turn first to the RPC camments on sampling and the
accuracy analyses.

- totally confuse the critical difference
between an experiment ang 5 feasibility study

- Completely overlook the importance of
Prototyping ang evolution in any technical development

of the concept of Tepresentativeness of a sample from g Population, that
their own ignorance about the federal courts is the nory that shoulg

quide the methods emploved hy the Federal Judicia) Center in conducting
its applieq policy research

- raise false fears that the methods enployed

in the Study produceg biased results, even though the Center made
available to them the information with which they conig have eliminateq

In sum, this is shoddy work, which 8ppears to be aimeq at sowing
confusion in the ninds of Peonle who may not have tha time t0 ook
carefully at the Center's Yeport and its conclusions.,
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what follows is a detailed demonstration of

the inadequaci
understanding of the Center's study. actes of ReC's

Sampling and accuracy: details

[The mumbers contained in square bracke

t £
in the RRC Teport] s refer to the page numbers

There are signs, in same of their early statements, that thei
oonsultants are mildly uneasy about the task they are al')out to

undertake, because they quickly disavow any sub <
in their éffort: y Y stantive aoal or content

) "It should'be noted that we were not askegd by USCRA/NSRA to
prmuc?e, nor are we in a position to offer, an assessment of the
relat.-_we.nents of audiotape versus stenographic reporting. Our
examination of the FIC study and resulting conclusions do not address
this issue. Nor do our conclusions specifically address policy
questions such as what actions the federal judiciary might take with
regard to court reporting processes." [1) )

Neither do they wish to attack the care or thoroughness with whi
the study was presented, for they describe the discussion c:ont;inegh:%u-nch
report as "comprehensive and meticulous.® [1)

If the criticism is not addressed to the study*
at the thoroughness and care of the report, what is its targe i
0 q t?
thc:a_ m}at':lvely abstract question of methodc':slogy, namely, whether ‘:tf}tpls
scientific "rules of the game" followed in the study were appmpriat‘e
Note, however, that the consultants are very careful to avoid )
questioning the factual conclusions. The b

. ulk of the araument goes t
whetht'ar the study ha.? bla_sed its conclusions through its—rrethodgof °
choosing the courts in which the study was conducted. Variations on

this theme are wrung for certain features of the studv that were

consequences of the study site selection, namely the identities of the
audz..o operatox_:s, equipment, and, to a lesser degree, the location of
audio transcription services for each study site. The final

s conclusions, nor

; : ; point
concerns the way :m.whlch transcript pages were chosen for analvsis; it
is not so closely tied to the concern with study site selection.

_ Study site selection. The consultants first offer a i
on sampling theory [7-8], which is intended to introduce the co:getgiﬁ
a representative sample of a population of unknown characteristics. As
part of this effort, they incorrectly cite a 24~year old F.R.D. article
and are apparently unaware of a mch more pertinent publication of the
Center (the correct F.R.D. citation is 25 F.R.D. 351; the pertinent
publication is our 1981 Experimentation in the Law: Report of the
Federal Jt}ditial Canter Advisory Cammittee on rirentation in the
Law) . Having missed the relevant literature and constructed a suitable
st.raw'mn, they then demolish it, setting up the portentous conclusion
that "Based on the procedures used in drawing the sample in this
example, We are in no position to draw any valid conclusions about the
population ....This does not sav that we cammot render an intuitive

o S S
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judgment but that judgment would not be based on any valid scientific
evidence." [9, enphasis in original]

The apparent crux of the arqument is, therefore, that the study
sites and important features related to them were not representative of
the district ocmurts as a whole. This is what the consultants would like
the reader to believe. A careful reading shows, however, that when push
cames to shove, they are hiding behind obfuscating draftsmanship, using
scientific texms and trading on their ordinary meanings. When the fuzz
is shaved away, the actual crux of their argument is that if any
practical considerations operated in regard to the selection of the
study sites, all subsequent results and conclusions were necessarily
Yendered invalid . In other words, according to the rules that the
oconsultants would have the reader believe are forced by scientific
method, the study could not have been undertaken in the real world.

Here is the operative passage: "Regardless of whether the
sampling design used calls for a simple randam sample or a stratified
sample, the only way to ensure that the sanple is representative of the
population fram which it is drawn is for selection to be truly randam.
This means that each and every element in the population must have an
equal opportunity of being selected for the sample. If the sample is.
not drawn in this manner, it cannot be assumed nor demonstrated to be
representative of the population under study." [10, grammar and emphasis
as in original]. The consultants go on, in a paragraph truly remarkable
for its fatuousness, to claim that the selection of courts on a purely
randam basis "would have been quite simple."[11]. The consultants
subsequently allow that there might have been same difficulty in gaining
cooperation from the ccurts and judges chosen randomly, and that the
study sites were "presumably” chosen with an eye toward the willingness
of the courts to participate in the studv. Then cames this sentence:
"Although the FJC may have ensured study cooperation, they did so at the
cost of sanple validity and may unintentionally have encouraged bias
{e.g., the courts which volunteered may have done so because of existing
problems with their reporters or other factors which mav have biased the
studv)." [12]. Stripped to its essentials, this argument reduces to the
following absurd assertion: .

The FIC had to place its equipment in oourts willirg

to undertake the study. Though they took several steps

to guarantee representativeness, they comitted a fatal
error by working with courts who had expressed a
willingness to cooperate in the study. No one can know why
a court was willing to accept the studv. Therefore, we can
not trust the study's ocutcares or its conclusions.

The depth of the absurdity of this position is hard to fatham, for
it implies that the results could have been trusted only if som= courts
had been selected and forced to participate against their own
inclinations to do so.

In a stunning non sequitur the oonsultants next claim that the
variability in accuracy for both steno-based and audio-based
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transcripts, across the study sites, casts suspicion on the selection of

the sites. As they have no basis for camparison, their concern hangs in
the air, ungrounded.

audiotape personnel. The fallacy inherent in the RPC approach to
the Center's study is apparent in its analysis of the court people who
became the audio operators. The argument, which is presented on pages
12-13, is that the operators were unrepresentative because they were not
chosen randamly from among current employees and because at least some
of them had educational backgrounds greater than the minimm standards
established in the audio operator job qualification statement drafted
early in the study. The consultants also fault the study because same
audio operators, who were found to be unsuitable for the task, were
replaced early in the study. Further, they maintain that this
replacement would not he likely to happen under "normal court persornel
practices” [13].

Contrary to the consultants' assertion, it is not a flaw in the
design of a feasibility study to acquire the most competent staff
possible consistent with likely budgeting limitations operating under
conditions of actual implementation of the innovation under test. That
is what was done. RPC appears to argue that the test should have
adopted an absurd personnel policy, namely, choosing people at random
with no regard for their likely aptitude to do the job required. This
mistake pervades their position. It is based on the misguided notion
that sensible and prudent administrative steps should not be taken in
the conduct of the ccurt's business, even in the testing of innovations
as well as later, at a time when, if warranted, the innovation becomes
standard operating procedure. It is quite surprising to find these
consultants asserting that incampetent personnel operating in the
courtroom would not be replaced under normal conditions. But in this
case, as elsewhere, they display profound ignorance of the reality of
administrative practice in the federal courts.

Pquipment. The consultants charge that the study did not test each
brand of recording equipment advertised as being designed specifically
for court use. They ignore the statement in the report (Report, page
24} that the cassette machine chosen for the study had previously been
compared to all other available brands and been found to incorporate
rre required and desirable features than any other available machine.
Nevertheless, perhaps it would have been somewhat nicer to have enough
study sites and related resources to accomplish this. Indeed, the
Center study’s results are limited to conclusions about the brands of
equipment selected. There is no reason to believe, however, that the
choices of equipment misrepresented what will be available to the courts
on a larger scale, should the request for large numbers of machines
arise.

Transcription companies . The consultants charge that the
transcription campanies employed for the simdy were not representative
of all transcription companies that might offer their services to the
courts in the event of wider adoption of ESR as an official recording
merhod. And indeed they may not have been, nor should they have been. .
The facts of the matter are, in this case, just as they were in the

~
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discussion of audiotape personnel: it would have been absurd to design
a feasibility study without reference to sensible administrative
policies. If there are same transcription companies offering poor
services, the Center is not obliged to include them (or risk including
them by placing them in a population from which they might be chosen in
a blind selection process) in a study of how the courts might implement
an ESR option in the accepted alternatives for court reporting. The
transcription companies were chosen with an eye for reliability and
trustworthiness. Other campanies, egually meritoriocus, were not chosen
because they were not needed. As expected, the geographical locations of
these ocanpanies correspond rouchly to the major merkets for their
services. Court sites for the study were not chosen with that
requirement, however, so, inevitably, tapes from some of the courts were
mailed to relatively distant transcription sites. As the study
abundantly demonstrates, this presented no serious problems for the
smooth transaction of transcription business. Moreover, in the event of
a broader national demand for transcription services, we may have
confidence that the marketplace will provide quality services at

Jlocations more convenient to the court sites that would wish to use
them.

The question of transcript selection. The final question raised
about the Center study's sampling methodology addressed the method by
vnich transcript pages were selected for analyses of their accuracy.
The consultants charge that the study's method prevented the discovery
or reporting of audio-technology failures that resulted in losses of
audio-based transcript. The charge is based on the implicit assumption
that no other information about the administration of the recording and
transcription processes, and no safeguards for careful transmission of
all transcript pages, were available during the months of the study's
operation. This assumption is guite false, and, in fact, the safeguards
taken and the procedures used to insure accurate counting of all
failures, both of steno-based and audio-based technologies, were
described to RPC representatives at the time thev visited the Center for
a thorough discussion of the various issues confronting them.

Nevertheless, there is always an ocutside chance that some
audio-based failure was not recorded, or that some important fajilures in
the audio-transcription process were not picked up during the study.
Therefore, a subsequent audit of the corpus of study materials was

conducted after the results were published. A description of that audit
now follows.

The audit covered transcripts and audiotapes of 49 proceedings fram
the population of proceedings collected for the study. It is important
to mderstand how these proceedings were chosen for the awvdit, and,
indeed, what is the definition of "proceeding.” A proceeding is the
trunscript collected for a single day in court. Thus, usually, a single
case transcript consists of a nunber of proceedings. The total
population of audio transcript pages collected during the active portion
of the study is reported as 17,815 pages (Report, page x). The
associated steno-based transcript is xeported as 18,615 pages (letter
wheeler to Crawford, September 15, 1983). These pages are contained in




76

189 proceedings fram 82 cases heard in 11 of the 12 project courts
(Report, page 33).

Page counts of audio and stenn transcripts were made for each
of the 189 proceedings. Out of 189 pairs, the steno transcript
contained more pages than the audio transcript in 110 pairs. The page .
counts were identical in 18 pairs, and in the remaining 61 proceedings,
the audio transcript contained more pages than the steno transcript.

There are three pertinent further facts about this

distribution of differing page counts between steno and audio =
transcripts:

1) Of the 110 pairs in which steno pages ocutmumbered
audio pages, 101 came fram five of the project courts: Massachusetts,
New Mexico, ED New York, ED Pennsylvania, and WD Visconsin. And of this
mmber, 57, over half, came from D New York. The other four ocourts
contributed 11 proceedings each to this list.

2) 1In 28 pairs, steno-based transcript was 20 or more
pages greater than audio-based transcript. Twelve of these were from .
the Eastern District of New York.

3} The most likely locations in which to find gaps in
the audio-based transcripts are for the p ings i i
steno-based transcript pages most greatly cutnumber the audio~based
transcript pages. Moreover, because relatively large differences
between the page counts were clustered in just a few courts, there is

We therefore audited each of the 28 transcript pairs with the
largest page count differentials. In the time remaining, we audited 21
additional pairs with slightly smaller page count differentials. In
total, we audited 49 transcript pairs. Thece contained 6880 pages of
steno-based transcript and 5787 pages of audio-based transcript.

It is important to remember that the sampling procedure used
in the the Report was perfectly capable of locating any audio-transcript
gap of one-half page or less. It is also important to recall that the
report already lists obvious equipmant failures that prevented the
recording of certain proceedings (Report, page 74-75). The allegation
against the sampling procedure is that it was incapable of discovering
other large gaps, namely, those of one-half page or more but not counted
in the report as equipment failures. Therefore, the allegation
continues, we have underestimated failures in the tape recording or
transcribing processes.

Ve examined these 4¢ transcript pairs, containing 372 of all
steno-based transcript pages, with the specific purpose of determini
whether there were gaps in audio-based transcript of one-half page or
more.  All gaps thus discovered were then reviewed by reference to

transcriber's notations on the transeript, audio operator's lognotes, -

and the audiotapes themselves, to find an explanation for the gap if
possible. .

R
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' as above.
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The following categories of explanation were Possible:

l. BEquipment malfunction or operator error during
recording, either reported or not on the operator's log notes,

2. Inaudibility of the record on otherwise Properly
functioning tape recorder.

3. Failure of an awdio operator to forward appropriate
tapes for trenscription.

4. Given an audible tape, inaccurate instructions given
by the court to the transcriber, or mistaken executions by the
transcriber of accurate instructions fram the ocourt.

5. Inaccurate or misleading instructions given to the
court by the official reporter as to the portions of the record ordered
for transcription.

6. Reocord created away from the project courtroam or
associated chambers,

We nejther assumed ror’discovered that large page
differentials were alvays associated with gaps in the audio record or
transcript. In proceedings where there were no audio-tape transcript

in the final section below. Now we turn to a detailed analysis of each
gap discovered during the audit. We proceed on a court-by-court basis,
beginning with Nb California, which contributed one transcript pair in
which the steno-transcript was 16 pages longer than the
audio~transcript. [The meaning of the asterisks is explained below. ]

ND California (11/17/82): 16 page difference: 15 page gap. Category 6,
conference in Judge Burke's rather than Judge Peckham's chanbers,
Massachusetts (11/3/82): 25 page difference: 24 page gap. Category 4,

an avdible side-bar conference was not transcribed because the
transcriber believed side~bar conferences were off the record.

(11/4/82): 19 page difference: 2 page gap. Category 4,
as above.

(11/8/82): 22 page difference: 4 page gap. Category 4,

{11/15/82) : 31 page difference: 1 Page gap. Category 6,
voir dire in the courtroam labby. Judge Zcbel dig not wish to permit
structural changes to allow adeguate microphone pPlacement .,

(11/16/82): 25 page difference: 77 page gap. Category 6

37-003 0 - 84 - 6
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{11/17/82): 25 page difference: 21 page gap. Category 6,
as above. . ‘

(11/18/82): 22 page difference: 2 page gap. Category 6,
as ebove. Arncmalous relationships between differences and gaps
accounted for by inclusion of opening statements in audio, but mot
steno, transcript.[In other words, audio-transcript contained the
opening statements but not the voir dire, vhile the steno-transcript
contained the voir dire but not the opening statements.)

New Mexico (11/17/82): 58 page difference: 52 page gap. Category 5,
official court reporter did not specify that testimony of witness
Plummer was to be transcribed.

ED New York {11/16/82): 28 page difference: 11 page gap. Category 4,
first day of daily copy coverage. Transcriber foiled to transcribe 11
pages of audible material on cne tape.

ok ik {11/17/82) 29 page difference: 2 page gap. Category 1,
audio operator fails to record brief pretrial colloquy between attormey
and court in a matter not pertaining to the instant case,

AhhkE {1/7/83): 35 pege difference: 1 page gap. Category 1,
automatic transfer between reels malfunctioned.

ED Pennsylvania

#xkkx  (11/17/82): 14 page difference: 11 page gap. Category 2, a
side-bar conference between Judge Huyett and a juror almost entirely
inaudible on the tape.

(11/30/82): 14 page gifference: 23 page gap.
Not categorizeable. Chanbers conference, unclear as to whether audio
tor was instructed to tape the conference. BAnomalous relationship
between difference and gap accounted for by inclusion in audio
transcript, but not steno transcript, of colloguy between judge and
juror re possible contamination.

WD Wisconsin

whxkx (11/4/82}: 24 page difference: 4 page gap. Category 1, new tape
not installed in time to catch end of witness testimony.

{11/15/82) : B8 page difference: 68 page gap. Category 6,
testimony taken in non-project courtroam.

{11/18/82) 12 page difference: 13 page gap. Category 4,
operator sent only one of two tapes for transcription.

*xkxk (/27 /83 13 page difference: 2.5 page gap. Category 2, poor
audio guality record of side-bar conference.

*kxat (1/28/83) 1B page difference: 13 page gap. Category 1,
operator fails to install new tape in a timely fashion.

o
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Thus, 19 proceedings were identified as containing gaps in the
auvdio transcript of one-half page or more. We have placed asterisks
next to each proceeding in which the gap was caused by an equipment
malfunction or certain critical error by the operator that produced a
permanent loss of the record. The total page count for these errors of
hardware or operation is 33.5 peges worth of stenographic transcript,
which is two-tenths of one percent of the total stenographic transcript
output. All other irretrievable gaps were due to judicial decisions
about the locations of proceedings or project equipment. In every other

cace vhere a gap appeared, there was nevertheless a carplete and audible
audiotape record.

Ve note in conclusion that of these 19 proceedinas, 15
occurred during the first month of the five-month operation in each
court. With the exception of one court, therefore, problems associated
with recording proceedings and commnicating with transcribers were
quickly solved. Persistent problems in that court resulted in the loss
of 15.5 pages of equivalent steno-based transcript.

The reader will have already noted that there were many more
prooeed_'}ngs with large difference between steno transcript and audio
transcript page counts than there were proceedings with audio-transcript
gaps. I_mz)ject gtaff had noted this throughout the accirmilation of
transcripts during the project — indeed, it was this apparent anomaly
that contributed to the decision to employ an audio-based transcript
page count in the sample to begin with. Given the cbvious large
differences remaining in page counts after all gaps had been accounted
during this audit, staff undertook to examine, in a small way, some word
counts and other features of the formats of steno- and andio-based
transcripts. Because the ED New York produced so many proceedings in
which large page-count differences arose, staff examined the transcript

formats in some of these proceedings with some care. Here is a summary
of the analysis: :

Using an appropriate sampling procedure (arbitrary starting places,
pages sampled using a Fibonacci sequence), staff sampled 30 steno-based
pages (10 fram each of 3 proceedings) and equivalent audio-based
I;agis (proceeding dates 1/3, 2/9, and 2/10). Word counts were as

ollows:

Total words in 30 stenotranscript pages: 5147
Average: 171.6

Total words in 30 audiotranscript pages: 5997
Average: 199.9

There were more words on 23 of the audio member of each pair of 30
pages. These differences are well beyond the level of chance
expectation. The awdio transcriptions were strictly in accord with
Judicial Conference quidelines for format. l

In a large proportion of the transcripts audited, the bulk of the

page differences appeared clearly to be accountable by reference to the

format differences similaxr to those described above for ED NY. For




Conference. There were a muber of what seemed to be excessively_
generous margins — staff did not quanti fy these, but they were quite .
cbvious to the eye. Again, the audio transcribers were mns.}stey}tly
faithful to the Judicial Conference transcript production guidelines.

There was a tendency on the part of official repoi-ters'to elaborate
i ious ways, either directly in transcript material or in
};a‘r’:ftranscr{p{:ions", i.e. caments by the reporter in the boc_ly of the
transcript that add to the page count. As an example of the first t_:ype,
an official transcript employed twenty-one lines to move from the first
line of the morning's proceedings to the first "o" by an attorney; the
audio transcript occupied seven lines to cover the same portion of the
proceedings. (See Attachment 1.) This created transcript bulk of more
than one-half page. Similar luxuries were observed in examples of the
second type: "Whereupan the jury entered the courtroam and "t,:he .
following transpired in the presence and hearing of the jury”, wvhile the
audio notes sinply the presence of the Jury. ’

This audit did not intend to subject the ster}o—based_
transcripts to critical scrutiny for the sort of material has just been
described. Hagd this task been undertaken, abundant exanples of wasted
space and excessive lwwury of para—transcript;ion.language could have
k=zen documented in the official transeri S. 'This effort_: 1s presumably
not required. The excesses were not chserved in all official
transcripts, but only in some.

Attachment 1 Appended Here
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EXES Not @y
Au DlD THE COURT: Good morning, members of the Jury.

THE JURY: [In unison) Good morning. '

THE COURT: We are ready to Procead. Hr. Faékenth

sir?
- MR. FACKENTHAL: Yes, sir. . -

. . CONTINUED DIRECT EXAMINATION
BY MR. FACKENTHAL: - . ‘ o LR T

Q0 Mr. _DEIV‘PJ}ZZO, at t}‘xe‘conc'lusidhv'of yest

. ‘».‘.._. K . ~... .'- . ““:‘ :_‘
bility of certain items ‘taken by Mr. John Somaress. -

s fox hi§ 19

.-

question.” wWill You ‘continue, Please, if you havé’.;-;:n_;»more :

comments - about the ]:5?78 deductibn; by'lilr- Cfohn ‘Somers in -
respect to the Lawyers of Hell manuscrigt. -
MR. BAYLSON: Your Honor please; I_"d like to :t-ena

the objection I made Yestexrday which Youx Honox. ovérrulea )

and just £o- the recoxrd is cleaxr, I have a continuiri'g' o$jec1

and secondly, X think Mr, Fackenthal, as a maﬁter 'of form,

should redirect something more specific to the witness ‘thay
just let him ramble on. - ) L

- te,

THE COURT: Sustaineqd. 'You have a contiﬁheé.

objection. I ask that You phrase a morxe discreet ‘ques.tion

rather than seek a very generalized answer.

: ELWWM»WW‘ i
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_STEND

PROCEEDINGS - 10:15 A.pM.

(A1l counsel and p

axties being presen

the jury not being‘ bPresent, the follo

wing transpire

open court:) ’ )
. THE'COURT:- Good.morning-

Are ve ready for the jury?

X-IR_; iEAB: Good morning. S
MR:. .ARMBRI:JST.:.: ) (::ood_morni'ng-'"..'
.MR...' .B.Ai'..YSON.:.: -'Goo‘d méi-ning_

" THE COURT: Womlq" the

_ jury ‘be ‘brought i

(!';n.gére.upox}, 'éhe jury entereg -the qour‘t
the. :t;it'géés, John R.” l?elP.izzo, ha\{ing Be’er; 1;revious:J
'si-rorh,i :;:esﬁmed 'thé_staﬁd and testifieg fixr{l.:er, as .
‘ hea?ix-lg"of ‘the Jury:)
R T};is: 'COURT: h'éood moxning, menbers of
jury. T ..—- - e

We are ready to Proceed. .my_ - Fackenty

'MR. FACKENTHAL - Yes, six..
,cong*nzur.b DIRECT EXAMINATION |

BY MR. II‘ACKE-:NTI;'AI.:. ' .
0. Mr. Del‘P_izzo,

testimony, .

of the Qeductibility of certain jtems taken by py. J

Somers for his 197g tax return.

AT
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A note on the availability of this information to RPC: A fil)
thsmmwmnm at the
end of this memorandum, It is worthwhile to note here, however, that
the materials on which FJC staff conducted the post~study audit just
described were available to RPC, and known by RPC to be availabile to
them. Every page of transcript used in the study, as well as the larger
number of pages collected but not contained in the sample, were on file
at the FJC, and available for reading angd studying just ag rapidly as
the task of copying the originals, angd Placing them in a location
suitable for public &zcess, could be accamplished. These were the pageg

The C & L Comments on Sanplj ! The other consulting firm retained by
the NSRA/USCRA to.criticize the study was the accounting firm of Coopers
& Lybrand. Coopers & Lybrand limit theiy comments on accuracy to a few

we use another method for establishing accuracy {the Delphi method,
which in fact would have been Virtually useless for our purposes) and a
camplaint that not enough information Was available to their
representative. C & L cament that coults are so heterogeneous that it
is difficult to stratify a sample so as to be absolutely sure that it ig
representative of all courts (a reasonable observation, but one that

the sample of court sites. This problem is addressed directly in the
next section of thig report, which deals with each of the questions
regarding the study's cost analyses that were raised by the court
reporters' consultants,

n
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Costs: An Overview of the criticiams:

The details of each charge made by the consultants(referred to
hereafter as RPC and C & L, with appropriate page mubers following
these abbreviations) are not alweys clear and sometimes must be
inferred. One way to organize the criticisms is into two groups:
alleged misrepresentations or misestimations of costs, and alleged
anissions of cost categories or appropriate analyses. Six criticisms
may be found in the first category, and five in the second. In general,
the RPC and C & L consultants pick at the edges of the Center's analyses
without going to their core. Though many of the allegations are
misleading or groundless, there are two points of criticism that are
germane: the Center's amission of estimated training costs for audio
operators, and the the absence of an accounting for the changing value
of money over the time of investment in a generation of tape recording

equipment. What follows here is a treatment of each of the eleven
allegations.

Both RPC and C & L refer occasionally to earlier published studies

of court reporting. The present document will refer to these
publications using the following abbreviations:

GAO: Federal Court Repo;‘tmg Svstem: Outdated and loosely
Supervised.

Washington: General Accamt:mg Office, June, 1982

RPC/GAO: Analysis of the GAO Findings regarding Electronic
Recording in the Federal Courts.
Washington: Resource Planning Corporation, May, 1983

. ALASKA: Electronic Court Reporting in Alaska.

Office of the Administrative Director, Alaska Court
System, July, 1979

RPC/ATASKA: A Financial Analysis of Electronic Reporting in Alaska
Prepared by the Resource Planning Corporation.

Vienna, Virginia: National Shorthand Reporters
Association, June, 1978
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Alleged misrepresentations or underestimations.

1. The conservatism, relevance, or reasonableness of the cost
assumptions: There are numerous sentences in RPC [20, 21, 28], and one
statement in C & L [3-2) claiming that one or more of the assumptions
behind the Center's cost bases were not prudent, or were irrelevant or
unreasonable. These claims are not backed up with anything specific,
however, so it becomes difficult to respond to them in detail. Already -
mentioned above, in the section camparing RPC and C & L in respect to
their treatment of the Center's accuracy analyses, is C & L's concern
aboit the variability among courts in relation to reported average
values.  Precisely what error C & L believes the Center has made in this
respect is not clear, though the Center will surely admit that there are
large differences between courts in many important respects, and no
sample short of the whole population is likely to have covered the
extremes of every imaginable dimension of variability between courts.
But this is not a matter of serious practical concern.

Although these matters are treated more fully below, it may be
worthwhile to state here, in a relatively general way, the fact that the
Center's report did not underestimate audio system reporting costs nor
overstate steno-based court xreporting costs. Moreover, except for the
amission of training costs (covered fully below), the report was
probably quite conservative in its cost estimation, because it:

. overstated the percentage of time most audio operators would
need to spend on court reporting activities in a typical district
courtroam

. overstated the base salary that would be paid to most audio
operators responsible for court reporting duties

. overstated audio system reporting costs by including
substantial equipment, supplies, and personnel administrative costs
associated only with the preparation of transcripts, as part of the
court-borne reporting system costs

. understated stenograph court reporter costs by excluding
substantial contract court reporter serxrvices (greater than $850,000 in
Fiscal Year 1982) used to supplement existing full-time court reporters,
while at the same time including supplemental audio operator services
(backup operators) in audio recording system personnel costs

2. Audio operator cost estimates, including frince benefit costs: RPC
and C & L occupy more space with criticisms of the Center's treatment of
audio operator costs than with any other single topic. {RPC: 13, 25
through 29; C & L: 3-4, 3-5). It is totally appropriate to scrutinize
this part of the Center's report most carefully, for these personnel
costs, and in particular the differences between costs for audio
operators and those for stenograph reporters, account for a large
proportion of the differences in overall cost of the two systems. Each
of the detailed points raised by the consultants is considered here,

13
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Neither RPC nor C & L dispute the Center's estimated base salary
for audio operators of §18, 944. Both claim, however, that the Center's
estimated allocation of 60.4% of audic operator time (hence cost) to
strictlv court reporting duties is a serious underestimate of the time
that would actually be required to pexform the operator's tasks.
However, this claim overlooks or ignores the very cautious, conservative
approach the Center followed in projecting the audio operator's base
salary and the proportion of time expected to be devoted to court
reporting duties.

The base salary used in the analysis was at the top end of the pay
scale (JSP 7-4). This salary would nommally be obtained only after
several years of work experience, and represents a base salary egual to
the highest salary paid to a primary audio operator participating in the
feasibility study. Indeed, this salary is probably greater than the
mean salary that would be paid operators under current implementation
plans. And in fact, in its response to the GAO report on court
reporting, REC stated that a base salary of $14, 000 was a realistic and
rezsonable remmeration for U.S. District Court audio operators.
{RPC/GAD 19 ]

Insight into the hours required for in-court recora:'mg effort may
be gained through statistics collected by the Administrative Office of
the U. S. Courts (A0). According to the AD's report on Average Time in
Attendance and Pages of Transcripts of United States Reporters for 1982,
a reporter in a typical district court will spend 728 hours per annum
recording court proceedings. A typical official reporter will record
proceedings on 165 court days a year {out of 250 plus 10 paid holidays).
Assuming a 50-week yeor for the reporter, the reporter is xequired to be
in court fewer than 15 hours per week (728/50); given all court days,
the reporter is required to be in court, on average, fewer than 3 hours
pex day (728/250); civen just the average number of days on which the
reporter's services are demanded, the reporter is recquired to be in
court fewer than 4.5 hours per day (728/165). Finally, AO statisties
report that only about one-third of official reporters actually record
as many as 785 hours of proceedings per annum.

These figures represent typical federal district courts, but the
study sites had greater than typical trial activity. For example, the
courtroams used for the study averaged 788 hours per annum activity, as
opposed to the typical 728 hours per annum. What this means, of course,
is that estimates of reporter or audioc operator time vrequired to Fulfill
recording requirements, based on these study sites, are overestimates of
the typical case. Hence cost figures for audio operators will be
similarly high. Yet these are the bases for the Center's cost estimates
of audio operator requirements. Taking all this together suggests,
therefore, the following conservative conclusion:

. the basic service of recording court proceedings (as
distinguished from transcript production), irrespective of the method
used, is not a full-time job. The Center could legitimately adjust its
60.4% time estimate downward by a few points, to more accurately reflect
current typical official reporter hours of recording work.

14
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C & L makes a considerable point out of the Center's alleged
failure to account adequately for variability around the average of a
nutber of important cost varisbles. One example is the variability of
aundio operator salaries. The substance of the C & L concern is shallow,
however, for the following reasons: :

. During the study, audio operators working sore than 30
hours throughout the study's duration were graded no higher than JSP
g8-1. The salary for that grade is roughly equivalent to the salaries
for JSP 7-4 and 7-5 (for 1984, B8-1 is worth $18,891; 7-4 is worth
$18,851; and 7-5 is worth $19,422. This means that the cost projections
based on the study are, if anything, perhaps on the high side of what we
should expect, because, as already noted, the salaries of the operators
participating in the study may have been higher than would be the
national average, given widespread implementation of audio recording.

. In a comparative vein, the range of salary fram the middle
of the JSP 5 grade to the middle of the JSP 7 grade is very close to the
range of salary between minimum and maximm rates for official
reporters. Thus, for both forms of recording, the variabilities in
potential costs were adequately accounted for and conservatively
projected.

C & L asserts that the Center ignored the manpower requirements
associated with peak periods associated with seasonal variation and
demands for the various degrees of rapid transcript production (this is
a variant on the complaint that the Center paid insufficient attention
to variability around average values). This assertion is incorrect. .
The study extended for more than five months of court time (not the four
ronths frequently stated by RPC) including the peak court periods of
mid-October to late March.  Many of the study sites experienced long
and/or complicated civil and criminal jury trials, and there were many
court days of considerably greater than average duration. Several
courts had substantial demand for daily and hourly transcript
production. Under stenograph conditions, these demands often require
the cycling of several official reporters throughout the court day, in
order to sustain the attention required for that task. With audio
recording, by contrast, the same operator can maintain the system,
including the log notes, throughout a court day of any duration.
Indeed, peak manpower demands for audio operator services were included
in the 60.4 percent allocation of audio operator services.

RPC asserts, incorrectly, that audio operators during the study
were shielded fram noncourtroom duties and even from same of the duties
normally associated with the operator's job description. In fact the
operators were required to handle all irquiries and camunications
regarding transcript orders; to duplicate tapes and log notes; verify
transcript orders; transfer audio tapes and related materials to and
from transcription companies; maintain files; monitor transcript
production schedules; file and deliver campleted transcripts and refile
original records of proceedings; complete and submit administrative and
management reports for the Clerk of Court and the Center; conplete other
duties as assigned by the Clerk of Court. Thus, the audio operator did
perform all of the duties contemplated for that role. However, since

15
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the stenograph reporter remained the official reporter during the
experiment, it might be argued that the audiotape operator was shielded
from performing certain tasks, e.q. campleting readbacks/playbacks to
the bench, counsel, or jury. These are not matters that impact in a

meaningful way on any of the Center's cost estimates.

C & L canplains that the role of the audio operator may become a
specialist function, cresting a strong bargaining position to demand
higher salaries, and that the Center's study does not address this
issue. In fact, the Center assumed fram the outset that the role of
audio operator was a specialized one, but one that was not intended to
take full time and that, noreover, is relatively easily learned in
contrast to the much more demanding discipline of becoming a mechanical
shorthand reporter. There can be little if any legitimate doubt that
the labor market for federal court audio operators is and will remain
relatively full.

RPC charges that the audio operators employed during the study were
overqualified and hence unrepresentative of the quality of operator
available for a nationwide implementation of awdio recording. This
issue has been raised and discussed above, on page 5. Suffice it to say
here that the Center suggested minimal audio operstor selection
standards, but the clerks of court had, and properly exercised, full
authority to hire and assign deputy clerks to audio operator positions
conforming to local court hiring and qualification standards for
personnel in the JSP 5 to 7 grade yange. More than two~thirds of the
emplovees assigned audio operator duties had been court employees before
the court was selected as a study site. In many of these district
courts, approximately 50 percent of the deputy clerks in the JSP 5 to 7
grade range have at least some college education, and 25 percent have a
college degree. In several of the larger metvopolitan courts
participating in the study, more than 75 percent of deputy clerks in
this grade range have a college degree, and a significant fraction have
a graduate degree. Thus, the RPC charges on this matter are without
merit.

The Center's report did not claim, as the R®C report would have one
believe, that a reduction in court reporting man~hours would follow from
a switch to an audio-based reporting system. Neither RPC nor
C & L accurately portrays the true relationship between court reporter
base pay and work responsibilities. At present, the official court
reporter receives full base pay for taking the official record of court
proceedings (requiring an average of 15 hours/week) , tvping or arranging
for the typing of court-ordered transcript, and tending to a few
administrative duties. Official reporters receive additional
remneration for preparing transcripts ; audio operators, on the other
hand, neither prepare transcript nor receive additional remuneration for
their duties away from avdio recording.

16
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In response to criticisms that avdio recording has not produced
savings in other court contexts, it is sufficient to note that the GAD
report lists substantial cost savings, ranging fram 43 percent to 55
percent, in four state court systems that are using audio-based instead
of steno-based court reporting systems[GhO: 32}. That report also
estimated, in advance of the undertaking of the Center's study, that a
switch to audio-based court reporting would result in a 55 percent

reduction in anmual court reporting cperating expenditures if
implemented in the federal district courts[GAO: 31).

As a final item under this heading, C & L asserts that the Center
made a false assumption in respect to the percentages of salary that go
to fringe benefits. This assertion is incorrect. Fringe benefits
provided to court employees including court reporters and deputy clerks
are approximately a fixed percentage of the base salary associated with
those jobs. The Center's report fully describes the benefits available
to reporters and deputy clerks, including the greater sick leave
allowances for the official reporters. Since official reporter salaries
are almost twice as large as audio operators' projected base salaries,
the government’s costs going to the reporters' fringe benefits are also
much higher than they would be for the andin operators.

3. BAllocations and costs of space: C & L{3-6] and RPC[29,30] maintain
that the Center's study incorrectly presents the cost savings
attributable to reduced space requirements for audio operators relative
to the requirements of current official court reporters. The emount of
space within the courtroom to be devoted to the recording function is
not at issue; the issue is rather the amounts of space required as
office accomrodation elsewhere in the courthouse.

In accordance with Judicial Conference policy, the stenograph
reporters are provided at least 250 square feet of space to conduct
their official business away from the courtroom(Court Reporter's Manual.
Guide to Judiciary Policies and Procedures, Volume VI, Chspter Vi: Space
and Facilities); the national average is in fact more than 300 square
feet. On the other hand, an audio operetor is a deputy clerk hired and
assigned by the Clerk of Court. During the Center's study, the audio
operators were assigned space and furnishings camparable to the the
space and furnishings supplied to other deputy clerks. Accessory
equipment and supplies required for the audio operator's
responsibilities were easily stored in standard cabinets and files
already available in the courthouse. Unlike stenograph reporters, the
avdio operators do not need to be assigned additional space in which to
house transcript preparation facilities (Of course, in the event of
hourly transcript demands, space for transcript typists should be
provided in or near the courthouse, irrespective of the method of
recording the proceedings). There are scund administrative and
managerial reasons to place the audio operators in space adjacent to, or
part of, the regular deputy clerk space, rather than setting them apart
as is currently done with the stenograph reporters. Therefore, the
savings claimed in the Center’'s report to be derived fram space

reallocations to audio reporters are feasible and reasonable, even
conservative.

17



4. Capital equipment and equipment maintenance costs: Neither RFC nor
C & I criticizes the Center report’'s capital equipment cost estimates.
They do criticize the cmission of an analysis employing discounting
procedures to account for probable changes in the value of money over

the course of the next five years or so. That topic is considered below
in the section on alleged cmissions in the report.

In vegard to hardware maintenance cost estimates, C & L{3-8]
asserts that the Center's figure is too low (12% of purchase cost per
anmum). C & L cites the Alaska experience, in which maintenance costs
approximated 17¢ of purchase cost per ammum, as being a better guide to
an accurate estimate. The use of the Alaska figure is unrealistic,
however, for the following reasons:

. Mlaska has the highest cost of living, and the lowest degree of
industrialization, among the 50 states; all goods and services, but

especially technical ones, are more expensive there than just about
anyvhere else )

. Many state court locations in Alaska are geographically isolated,
thereby increasing the costs associated with tvansporting either
equipment or personnel associated with maintenance

. Alaska'’s audio recording equipment was relatively old at the time
the Alaska study was conducted; it had been in continuous use since 1973

. The scarcity of commercial audio equipment repair campanies in
Alacka has caused the court to amploy repaix technicians; this is a
relatively expensive method by which to maintain auvdio tape recoxders

Therefore, the Center's estimate, which includes a built-in
escalator for labor costs associated with eguipment maintenance, is not

legitimately criticizable by virtue of its relationship to the Alaska
figure. ’

5. Audio system installation expenditures: FPC[31] and C & L[3-8, 3-9]
argue that the Center's estimate of $2000 for the average installation
cost of an audio recording system is too low. RPC presents a figure of
$5000 ac an alternative, based on their reading of the GRAO report. C &
I, correctly avoids this move, but states that it has no confidence in
the way in which the Center arrived at its $3000 estimate; as before,

their concern stems fram their assumption of extraordinarily wide
variability between courts on virtually every dimension.

The RPC adherence to a figure of $5000 is incorrect because it
assumes a requirement for carpeting — this was the basis of the Gao
estimate. No carpet needed to be installed in any of the twelve
experimental sites. Nine of the sites were already carpeted, and the
acoustics in the other three did not requivre carpeting in order to reach
2 quality that allowed clear audio records to be made. C & L offers no
concrete procedure to improve on the Center's estimate. Finally, the
$3000 figure that the Center suggested is, in fact, 3 times greater than
the average spent in any of the 12 test sites (Peport, page 67, note h).
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This factor gives the Center's estimate a sufficient degree of

conservatism. The consultants' camments on installation expenditures
are therefore without foundation.

6. Rudiotape supply expenditures: While RPC accepts the Center's
estimates for the projected oosts of audiotape, C & L raises the need
for a greater disaggregation of estimation (again to account for large
individual differences between courts) and a more careful explanation of
the assumptions the Center used in caming to its conclusions.

The Center purchased a relatively small mwber of cassettes, with
special labels for experimental purposes. Though the guantity purchased
allowed the Center to acquire the cassettes at less than retail prices,
there is good reason to believe, based on consultation with GSA and
examination of vendor price schedules, that further reductions in price
would be available under conditions of a national implementation of
audiotape recording. The unit price vsed for projections in the report
($1.75/cassette) is sure to be a conservative estimate.

Alleged Omissions of Important Cost Cateqories.

1. Omission of training costs: RPC[26,27] and C & L[3-2] criticize the
Center's report for neglecting to include the costs of training in its
cost projections. This cxiticism is well-founded and points to an
oversight in the report, but not in the available data.

As a matter of fact, during the study the manufacturer of the
cassette equipment provided up to two days of equipment training, on
site, at no additional cost to the government. The Center supported

three additional days of training by persons who perform this service
professionally.

The Center's best estimate is that, for each audio system to be
installed, court personnel will receive up to five days of training by a
person or persons employed by or under contract to the Center. Training
costs per installation will average, on a continuing basis,
approximately $1000 once every three years. These costs are made up of
trainer services, estimated at $125/8ay x 5 days, and travel costs of
$375. Table 21 of the report now shows an average annusl cost per audio
system of $18,604 (Report, p. 66) . Annual tralnmg oosts.would add
approximately $333 to this number, bringing it to appmx_mately.sm,ooo,
which is an increase of slightly more than 2 percent. In relation to
the annual coct of either an audio or a stenograph system, this increase
is de minimus. Nevertheless, it should have been included in the report

as published, and the court reporters' consultants were correct to point
to its absence.

2. Qmission of Supervisory and Management Costs: RPC[26,27,28] and C &
L[3-2) carplain that the Center amtted a consideration of additional
supervisory and management costs associated with adoption of an
audiotape reparting system. Both critics suggest that additional
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supervisory personnel will have to be employed, because, among other

reasons, audio operators will require more supervision than stenograph
reporters.

In fact, the Center had not disregarded supervisory and managerial
costs. The consultants overlooked the discussions in the report (page
60, and in particular footmote 89 on that page) concerning the
supervision required for audio recording systems. When the cierks and
other supervisory personnel involved in the study were queried about the
matter, almost all replied that there would be no change, or at most a
minimal increase, in total managerial time required, given the advent of
an audio recording system. The clerks believe that specific supervisory
activities and responsibilities would change from those required to
supervise stenograph reporters; but no additional supervisory personnel
would be required. Most of the administrative and logistical details
associated with the avdio recording system were assigned during the
study — and would be assigned in the event of permanent adoption of
audio recording in a court — to the audio operators themselves.

The Center's report makes clear that supervision of audio operators
is in general not very burdensame, certainly no greater than the burden
of maintaining a district-wide court reporter management plan as is now
required. The Center's report did not deal with these costs directly
for either form of reporting system, on the reasonable assumption that
there would be no significant costs developed over and above those
already incurred in managing the stenograph court reporters., It is
worth noting that management problems have forced a number of the larger
district oourts to assign additional supervisory personnel to the
stenographic court reporter system.

Therefore, the suggestion made by RPC, that additional managerial
time and personnel will be required in the advent of court-wide adoption
of audio reporting, lacks merit. .

3. Quission of camparative assessment of transcript costs:  Both RPC
and C & L fault the Center's report for amitting a survey or analysis of
avdiotape versus stenotape transcription costs [RPC: 20; C & L: 3-1,
3-1, 3-12]. C & L made specific reference to the possibility that
stenotype transcripts produced in a computer-aided system (CAT) might

. prove to be less expensive than other forms of transcription,

irrespective of the medium of recording.

The Center's decision not to include detailed consideration of
transcript costs was intentional — but the report is probably
insufficiently clear or precise in explaining the rationale bshind this
correct decision. To begin with, as the report states, transcript page
rates are set and regulated by the Judicial Conference. Since precise
production costs and profit margins of transcription services, whether
for avdio or steno records, are held as proprietary information by the

service providers, the Center chose not to make formal inquiries during
the course of the study.

Audio transcription companies @id inform the Center that ewisting
Judicial Conference transcript fee rates are very equitable and ensure a
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profitable return on investment. RAlso, federal court transcript rates
are higher than the prevailing official transcript rates in most state
courts and federal administrative agencies.

In its report, the GAD states that prevailirg rates for transcripts
from avdio records are equal to or less than prevailing rates for
tyanscripts fram steno xecords. Moreover, when awdio transcript rates
have been subject to campetitive bidding, the resulting fees have been
less than those allowed by the Judicial Conference (e.g. U.S. Tax Court,
U.S. Supreme Court, muercus administrative agencies).

The Center agrees with C & L's cbsexvation that the outcome of
acoepting audiotape recording systems into the district courts may have
a material impact on the price structure of available transcription
services. The existing evidence and prevailing trends swhaggest that
additional transcript cost savings will follow from a filling-in of the
market offering services to the federal courts. In courts with
substantial demand for high volumes of expedited or daily copy,
transcript savings to litigants (compared to costs for steno-based
transcript under these tighter deadlines) might exceed the government's
savings in taking an audio, instead of a steno, record.

There have been several published reports containing analyses of
the efficacy of camputer-aided transcription (CAT). These include the
Federal Judicial Center's Computer-hided Transcription: A Survey of
Federal Court Reporter Perceptions (1981); the National Center for State
Courts' Users' Guidebook to Computer-Aided Transcription (1977) and
Camuter—-aided Transcripticn in the Courts (1981); and the National
Shorthand Reporters Association’s Reducing Transcript Delay: A Guide to
Reporter Productivity (1983). All of these studies reported that CAT
can reduce same of the labor-intensive activities involved in preparing
steno-based transcripts. None of the reports suggests, however, that
CAT has yeduced or will reduce court transcript fees to litigants; and
some of the yeports found that CAT costs are hicher than other -
conventional transcription costs. The NSRA report mentioned that the
particular CAT approach most frequentlyv used now does not necessarily
veduce the transcription production time or manpower effort, compared to
several other stenograph transcription methods, i.e. note readers and
dictation.

Finally, therefore, there are no serious problems with the Center
report's treatment of transcripticn costs. The issues that must be
faced in regard to transcript page charges are appropriately the
province of the process of implementation of an audio-based system on a
operational basis. :

4. Omission of transcript costs to the government: C & L{3-2,
3-11) claims that the Center underestimated the costs of an audio
reporting system by neglecting to include the transcript production
costs that the court would bear; in the present steno-based system, the
court (judges and magistrates) may order tyanscript from official
reporters at no additional cost to the government.
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Almost ary way these costs are calculated, the additi i
the govermment is Quite & mmall percentage of the savig;:l gga éempact o
real.}zed. The major point, however, is that an audio-baged system
pemuts the gmmt, and parties, to listen to the record befox:e
ordering transcript, and then save money by tailoring their transeri
requests to fit their detailed needs. For example several judges angt
attorneys who served as panelists and evaluators during the e)qg:erime_nt
conwented that.the availabilitye»f audictapes as an official record
could substantially reduce the munber and length of transcripts ordered
by the goverrment or other parties. Most parties cannot review or
camprehend the official stenographic notes of court reporters; th
must, therefore, order a transcript at prevailing rates, 'I‘he’ &
avallahl}lty of aud:_i.o tape permits parties, or the court, to review th
record J;‘.J.rst. Parties, or the court, may also choose to'have the ©
transgnpt prepared by typists already enployed by them thereby
reducing the costs of transcript production even furtheé

5. Ouission of capital budgeting forecast: RPEC and
: C & L arqu
that the Center should have included a study of the effects of“ chane' a
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Mr. KastenMEiER. Thank you.

Does Dr. Wheeler have any additional comments?

Mr. WHEELER. I have nothing to add at this point, Mr. Chairman.

Mr. KAasTENMEIER. Well, maybe this morning I am learning more
about transcription and reporters than I would want to know. I
was reluctant to get into this subject, and the interest of this 14-
member subcommittee is evidenced by the fact that there is only
one member before you. I don’t say that in criticism of you or
anyone else, but obviously there are important matters going on.

Do I understand that the contest is really in terms of a technical
assessment between three systems—conventional reporting, elec-
tronic transcription, and reporting with CAT, computer-aided tran-
scription? Are those the three common forms of reporting judicial
proceedings that are currently being utilized in this country?

Mr. BErMANT. There are fundamentally at issue two means of
taking the record, creating the record. That would be by stenotype
or by tape recording. There is, then, the subsidiary issue. Given
that the record has been taken by stenotype, what advantages
accrue when that stenotype record is placed into the computer for
the production of the transcript.

It is our view that that issue is largely irrelevant to what is
before us, because the concern is not whether or not CAT speeds up
the court reporter’s work. It is almost clearly the case that it does.
That’s not at issue.

Mr. KasTeNMEIER. That is not the issue.

Mr. BErMANT. No, sir; what is at issue is whether or not timely,
accurate, and cost-effective transcripts can be produced otherwise—
in fact, can be produced in such a way that they are at a remark-
ably smaller cost to the Government and to the parties, equally
rapidly, whether on an ordinary, expedited, daily or hourly basis,
wit}i1 aézcuracy that equals or exceeds that produced by any other
method.

The conclusion of the study is that under appropriate conditions
of management, with proper care for administration, the use of
audiotape as a means of producing the record—which parentheti-
cally at this point means that the means of transcript production
would not be computer-aided because the technology to move from
voice to computer output is not there, and we certainly wouldn’t
argue that that's a significant need at this point—that the use of
ordinary transcription with a tape-recorded record is more than
sufficient. The study shows that, under certain circumstances, it is
superior as a means of producing an accurate transcript.

Mr. KASTENMEIER. ls there any written transcribing taking
place? You mentioned stenotyping as contrasted to tape recording,
and then stenotyping with computer-aided transcription. Is there
any handwritten——

Mr. BErmANT. Yes; Gregg or Pitman shorthand. I am sure the
members of the association would have the details on that. It is my
impression that in the Federal courts—we heard rumors from time
to time that there might be someone who was still using hand re-
cording, but we found none. Certainly, to the best of my knowledge,
none was represented in our study.

Mr. KAsTENMEIER. I was just trying to get the parameters of the
types of devices and the various methods used.
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Mr. BErMANT. It is my impression that that is a fast-disappear-
ing art, if not already totally disappeared.

Mr. KasteNMEIER. To get some view of the future, looking for-
ward, you say it is unlikely that tape recordings can be computer-
aided in terms of transcription.

Mr. BErMmaNT. No, sir; I would think it is more than likely that
it’s a certainty. But it is not essential for today’s purpose or for any
need to project the costs or the benefits of this system to include it
in any calculations whatsoever. It is a technology that is over the
time horizon, but these time horizons shrink so fast that it would
be impossible to know when it would come.

Mr. KASTENMEIER. Let me ask you this. Even though it is not at
issue, does the fact of the speed of transcription with the aid of
computers, respond to any need that the courts have? Is expedi-
tious transcription a necessity of the courts?

Mr. BERMANT. Surely, it is. I needed to think for a moment be-
cause of your use of the word “expeditious”, because it becomes a
technical term. One form of transcript demand is the so-called ex-
pedited transcript. That is within 7 days of the proceeding. So
when you said “expeditious”, I assumed you were speaking generi-
cally.

Certainly, generically, expeditious transcript production is of
paramount importance. As you know, the Federal Eules of Appel-
late Procedure set transcript demand deadlines, and there are also
costs associated with each of those.

Mr. KASTENMEIER. But your position is that speed of receipt of
transcripts wasn’t the criteria which you were called on to apply
with respect to the examination of stenotyping versus tape record-
ing.

Mr. BErmANT. No, sir; not precisely. The study showed that tran-
script production from audiotape records was just as fast as tran-
script production based on a stenotype record, given all the meth-
ods of transcript production that were used. In these real 12 court-
rooms, facing real demands, the audio-based transcript came back
at least as fast as the steno-based transcript. There was no advan-
tage to starting with the steno-based transcript.

Now, it would be unrealistic to say that in all circumstances a
perfectly automated, totally accurate computer-assisted transcrip-
tion would not speed up manual typing. Clearly, it would. In Mr.
Dagdigian’s statement, for example, there is reference to the situa-
tion in the Southern District of New York where there apparently
is a lot of effective cormputer-aided transcription. Where that
occurs, and where the court continues to use that, there is nothing
in our position that would argue against its continuation.

Mr. WHEELER. May 1 just supplement that, Mr. Chairman? In our
study, we analyzed transcript production on a daily basis, an
hourly basis, as well as expedited and ordinary. The audio tran-
script came back within the guidelines, within the prescribed regu-
lations, in almost every circumstance. So we subjected the method
to all those various different kinds of deadlines and it performed
successfully in each case.

Mr. KAsTENMEIER. In a recently published article, Judge Daniel
Huyett suggested that reporters who use computer-aided transcrip-
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tion should be preferred, as well as reporters who use note readers.
What are your thoughts orn that statement?

Mr. BerMANT. Yes, sir. I am aware of that paper by Judge
Huyett and I know the table. There is a report by the National
Shorthand Reporters Association that describes the relative effec-
tiveness of notereaders and CAT. I believe it would probahly be the
case that it would depend on the notereader and on the skill of the
CAT operator, in terms of a comparison of those two. Averages
might fluctuate as a function of the skills of the various operators.

Mr. WHEELER. Judge Huyett was not speaking to notereaders or
CAT as simply an either/or preference. Judge Huyett was one of
the judges in the test site in the third circuit, and he has asked to
have the audio equipment installed for its use on an official basis,
so he was not stating those two as the only alternatives.

Mr. KASTENMEIER. I will now yield to the gentleman from Illi-
nois, Mr. Hyde, who has just arrived.

Mr. Hype. Thank you, Mr. Chairman.

As I understand it, the direction in which we are asked to move
is, through attrition, to gradually have the shorthand reporters,
stenotypists, the individual court reporter, slowly fade away as a
result of the electronic age; is that correct? '

Mr. BErmAaNT. If the technology meets the test of time, inevita-
bly, through attrition, there would be a reduction in the Federal
court reporter force, yes, sir.

Mr. HybE. I have a problem of understanding how the electronic
recording will distinguish between several people talking at once
and nobody really taking charge. There are two groups of people in
society who are the most authoritative; one is the photographer
and the other is the court reporter, who shuts up people and gets
them to talk louder and generally has much more control over the
proceedings than the judge or the foreman of the jury.

As someone who has tried cases, and not nearly as successfully
as I would like, and, hence, has had to rely on many a court report-
er, I think the ideal situation is the shorthand reporter, the stenc-
typist, backed up by the recording device to check on inaccuracies
and all that. But multiple shouting and talking, the need for
backup systems and who is going to back up whom, it would seem
to me the electronic recorder could back up the shorthand reporter
much more effectively than the other way around. That is probably
just because I'm old fashioned and I'm not “Atari” enough. But I
do think the shorthand reporter has a utility in controlling multi-
ple talking, shouting, in identifying who is who, much easier than
the machine can, and generally providing a sounder record with
the backup from the electronic machine. That’s just a personal
view.

Do you have any comment on what I have said?

Mr. BErMANT. The equipment used in the study and the equip-
ment that is to be used in any implementation is four-channel
equipment that allows very strict separation of channels. It is not a
single recorder.

Mr. Hype. What about filming the proceedings? I know we aren’t
to use television cameras and newspaper pictures in a trial. But if
we are going to record the voices, and we were going to have a
problem—not insuperable, but a problem—in identifying, why
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don’t we go all the way? Why don’
) : ! y don't we take a perfect film of the
trial and then whoever is shouti i ifi i
Wel& e r 1s shouting can be identified visually as
r. BERMANT. I would love to—I mean. this is a topi
' \ , ¢ of t
gllterest. I think the short answer, and it must be brielf), is th%tl;;e?o
e extent we are moving to a transcript, to the extent that the
audlo.technolpgy is sufficient, as it has been proven to be, given ap-
gz(;(gpan:%ﬁ% tra11}111ng of ﬁhe ?ludio operator, there has been perhaps
rough enough reflection on the i udi
opﬁra_tor 1nt this system as proposed. mportance of the audio
18 not an unattended system. Newspapers throuchout th
lciguntg'y, as this study was going on, had headlines of “Min Versu(se
ch?ggn?[?:‘ < Thefz;t is 1.f.}llr.nply not correct. It is not man versus ma-
. not anything versu i i i i
nol\zontention herey— hi g versus anything, to begin with. There is
r. HYDE. In other words, the operator of the machine ¢
' , ould -
fggn_l the same function as the shorthand reporter in idengg-
Mr. BERMANT Precisely. That has alwa
. . ys been the case. Of
;:}olur}sle, as you know very well, the control of the courtroom is in
the ands of the judge. If the judge delegates to the audio operator
e responsibility for standing up and being heard when chaos ap-
pears to reign, there w111'be no problem, any more than there is
now. There is a human being in charge of the recording, any news-
paper headlines otherwise notwithstanding. It is not a man versus
%1ac1}1ne 1ssue. It is not a dehumanization of a courtroom process.
hﬁt § a misconception of what we are talking about here.
dr._ WHEELER. Congressmgn Hyde, there are tape recorders also
Ll}?e in State systems and in magistrates courts. It is not always
e case, for example, in the State systems that the tape recorders
are ic_compamed by an audio operator who is there to note who is
ts;_pea ing, and I think that may give rise to some of the mispercep-
ion 1that the tape recorder is incapable of catching overlap, for ex-
?gg}ge{? &ﬁl atrll1 atudth operztator is there, I think the study shows
-learly that 1t is quite capable of picki
sull\)/‘%le fd{lstmcgons to whic% you rel%er. © of picking up those rather
. HYDE. Are these machines mobile so that as the jud 2
counsel up to admonish them or whatever, the sound caJn c%?ngdtlllg
thle\zje 1% it’s appro;r)rzﬁate, but away from the jury?
. VAT, DERMANT. There is a microphone at every important loca-
tlonf. There is a microphone on the bench, for exaglple,pand side-olcfe?r
gg;ngggnces can be coped with quite easily under these circum-
One has to pay attention. Every technolo i i
of I\pj[ayiﬂ[g atteIntion, and this is noyexception.gy reduires a new kind
I. HYDE. 1 can just see the operator, as happens at football
E}?:kgggiﬁl ial(rilefh'whfen the coaches are huddlel()i there talking g;
, an 1s fu rm i i
th%};’li? s 2zy arm 1s stuck in there to catch what
ell, I certainly have an open mind on this. I don’t
_ ] an . . want t -
tllnue with an anachronistic way of doing things beca?lge i(t); Clg)e?s
always been done that way. But T am pleased that attrition is the

A . . , ol :
in;p}l;xglcll. of phasing this new system in totally, if, indeed, it does
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I thank the Chairman. I have no further questions.

Mr. KasTENMEIER. I might observe that though this morning we
don’t have a great deal of shouting and so forth, that we have a
reporter using tape recording. He is not using stenotyping. He is
making occasional notes, but this is an oral recording which is ap-
parently suitable.

This was not arranged as far as I'm concerned. We here in the
Congress accept whatever reporter is available and is assigned to
the committee. But I parenthetically point that out for the record.

Mr. Hype. Mr. Chairman, if you would yield, what if he were
taking shorthand notes and having—I notice he sits there and
enjoys the proceedings, or it looks like he is enjoying the proceed-
ings. But what if he were taking shorthand as well and the ma-
chine was on? I suppose if the machine is good enough we wouldn’t
need the shorthand.

Mr. KASTENMEIER. I guess it is a matter of technology, his own
expertise, and a knowledge of what the machine is capable of doing
for later transcription. If he took shorthand notes at the same
tirze, it would probably just be a duplication of effort.

There is one thing I would like to pursue further with the wit-
nesses. Actually, my district was one of those districts—if we're
looking at new technology—which was used for the center’s experi-
ment. My district contains the U.S. District Court for the Western
District of Wisconsin in Madison. In a letter to Judge Walter
McGovern, Judge Barbara Crabb of the western district observed
that—this was electronic versus stenotype. She had a number of
questions, but she did state that the experiment was extraordinari-
ly well conceived and executed.

She said,

I was not able to participate in the comparison of transcripts so I am not qualified

to comment on the quality of the transcripts provided by the electronic recording.
However, during court proceedings themselves, electronic recording seemed to work

satisfactorily

And so forth.

She did present a number of questions.

What is the naticnwide availability of high-quality transcription services such as
those used in the experiment? Are those services that do exist equipped to expand
their services and maintain the same level of performance?

She asks a series of questions, which I think we might share with
you, not for reply this morning because there are a number of
them, but perhaps for a written reponse at a later date.

We also, though, have a letier from William E. Foley dated
March 5, 1984, a copy of which along with its addenda you have
read. I wonder what your reaction to that letter and its attach-
ments is. Are there any errors or omissions? Do you agree——

Mr. BErMANT. I'm sorry, Mr. Chairman, I have lost the refer-
ence. Whose letter is it?

Mr. KasTeENMEIER. This is William Foley's letter.

Mr. BERMANT. Oh, Mr. Foley’s letter regarding implementation.
I'm sorry.

I know that there has been, since the date of the study, a consid-
erable amount of work, including the formation of an ad hoc com-
mittee of the Judicial Conference to oversee the development of

. Y I
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guidelines. Those guidelines have been formulated and they are
part of Mr. Foley’s submission to you. These are very thoughtful
guidelines aimed at minimizing the possibility of mishap in the in-
troduction of this system. I think we are all aware that this is un-
derway and I am in substantial agreement with the guidelines as
proposed.

The Administrative Office surely has a lot of work ahead of it
should this be adopted. Any technology requires very careful imple-
mentation. Nothing is easy. Everything must be done with a great
deal of care and thoughtfulness.

Mr. WHEELER. May I add to that, Mr. Chairman?

Mr. KASTENMEIER. Yes.

Mr. WHeELER. The Center’s report was very careful to state that
audio recording could be successful, could produce an accurate and
timely and less costly record, provided there was adequate manage-
ment and supervision. That was not a caveat that was inserted cas-
ually. That was a very important caveat. It goes to your question,
for example, about transcription services.

Now, I note the Administrative Office, in Mr. Foley’s report,
says, “We believe that sound management is the key to success in
this new court activity and prudence dictates that each phase be
carefully implemented.” That is, I think, a well taken recognition
of the fact that there may be some districts in which adequate
transcription services are not available and it would be irresponsi-
ble in a situation like that to provide a judge with the opportunity
to use electronic sound recording. So the implementation phase the
Administrative Office is overseeing with sensitivity to the availabil-
ity of transcription services and the suitability of the courtroom for
audio recording. It picks right up on the Center’s report. Indeed, it
gives well-taken emphasis to that stress that we had on the impor-
tance of careful analysis of the particular situation before the tech-
nology can be implemented.

Mr. KasteNMEIER. Two very quick questions. One, I think there
is a bill which calls for deferring the effective implementation date
i)f fg})%sé part of the Federal Courts Improvement Act until January

Do you oppose that bill or support that bill? Do you have a posi-
tion on that?

Mr. BermanNT. We would find no need for that bill. We find no
need for any delay. All the required work has been done, all the
steps are in place.

Mr. KasTENMEIER. Are there any other studies or reports that
could be sought or commissioned which would be useful in this con-
nection that aren’t available currently?

Mr. BerMmANT. Experience will be the best teacher from this
point on, Mr. Chairman.

Mr. KasTeNMEIER. Does the gentleman from Kansas have any
questions?

Mr. GLickMAN. I do. I am not sure that they have been asked,
but I probably could ask one.

One of the things that concerns me a little bit about moving
ahead real quickly on taping is that we not underestimate the full
cost and time involved with taping and transcribing, how quickly
that could be done, whether anybody has actually put numbers
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down to determine what are the total, both direct and indirect,
costs of this kind of thing. '

1 wonder if you might respond to those questions. o

Mr. BerMaANT. I think that what Russell Wheeler said just a
moment ago probably pertains to this. There are certainly going to
be regional differences in the availability of transcript services at
the present time. Any clerk of a court, any judge, any district exec-
utive, will as a matter of administrative prudence look very care-
fully at the local situation before moving ahead. That is appropri-
ate and the Administrative Office is prepared to move In that di-

tion.

re(é)n the other hand, we do know from the study, apd we do know
from our survey of available transcription companies, that we by
no means tapped the entirety of the available transcription labor
pool for the course of the study. We were given many documents in
confidence because they went to, for example, the market share of

some of these transcription companies who are already producing,
if memory serves, in some cases millions of pages of transcripts a
year from administrative hearings and State court proceedings.

There is a considerable market there and la})or ayallablhty, and
T think it will inevitably fill in as the opportunity arises. _

Mr. GLickMaN. Let me go back to another part of that question,
though, my concern about the costs of preparing typed transcripts
and trying to see cost data. I want to see what the relative com-

arisons are. _ _

P Mr. BermanT. Please help me if I'm not being responsive. The
cost per page, the cost per transcript page, 15 a figure set by the
Judicial Conference. It is our understanding that those charges are
now more generous-—the prices are more generous than those
available, say, from administrative agencies or State courts. Get-
ting Federal court transcribing business will be a desirable thing t%
do on the part of transcription companies. It is a favorable rate o:
return on the record. .

Mr. GrickMaN. Well, I think I need to hear a little more about
this from reading your testimony in greater depth. Again, I want to
state for the record that I am concerned about the cost as ;well as
speed of obtaining transcribed notes of testimony, and I don't want
to see us get prejudiced through some way of trying to move into
appropriate technology that may end up taking us longer and cost-
ing us more.

Mr. BERMANT. Surely. _

Mr. WaeeLER. The Center’s report, Congressman Glickman, does
address the issue of timeliness of transcript delivery in 12 pilot.
courts and the data are laid out, as you would expect them to be, in
the report, copies of which are available, as we_ll as the cost to the
Government of transcript production. So there is a good bit of data
available already and it is in the report.

Mr. GrLickMaN. Thank you, Mr. Chairman. .

Mr. KasTENMEIER. Thank you, gentlemen, for your testimony

morning.
thi\s"lr. WHEI%LEIL Mr. Chairm?an, do you wish us to respond to the
items in Judge Crabb’s letter” »
lteMS. KASTE%\IMEIER. Yes, we would. We will make a copy of that
available.
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U.S. District Courr,
WEsTERN DISTRICT OF Wisconsin,

Hon. Warter THOMAS McGovern, Madison, Wl Tuly 16, 1985

SegttlDefsg’ig.t Judge, Western District of Washington,

D ) - .
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RE: Jury 18, 1983, LerTER Faom CHIEF JUDGE BARBARA CraBB (W.D. Wisc.) To CHIEF
JupGE Warrer McGOVERN, (W.D. WasH.), CHAIRMAN, SUBCOMMITTEE ON SUPPORT-
ING PERSONNEL, JUDICIAL CONFERENCE OF THE UNITED STATES

Before turning to Judge Crabb’s questions about audio recording, we want to re-
state for the record our full agreement with her stress on the continuing importance
of comparative information on the conditions that ensure audiorecording’s success-
ful performance as a court reporting method. Indeed, as noted during the hearings,
now that audiorecording is an official reporting method, and now that more stenore-
porters are using computers to help them generate transcript from their steno-based
records, it would be possible to take advantage of the data thus made available to
continue to monitor the various kinds of official court reporting methods.

Although the Center’s 1982-83 .court reporting study ! included three stenotype
reporters using computer-aided transcription (CAT) (see p. 27), a realistic compari-
son of their work with that produced from electronic sound recording was impossi-
ble. In two of the courts, the CAT reporters rotated with non-CAT reporters in a
way that rendered it impossible to break out CAT from non-CAT transcript. The
third CAT reporter was the only official reporter at her court, but the nature of
transcript demand there precluded transcript delivery to the project in time for ac-
curacy comparisons; data on timeliness of transcript delivery and costs are reported
(p. b4 and chapter 7), and although favorable to audiorecording, the data are not
conclusive. (It is important to state that since its inception, CAT has been officially
sanctioned by the courts and by the Administrative Office.)

We turn to Judge Crabb’s questions about the availability of competent transcrip-
tion services and audio operators, questions posed shortly after the completion of
the Center’s report and during the time of its initial distribution. Judge Crabb
praised the project’s design and execution but expressed concern that the “experi-
ment might be taken as an indication that electronic recording would work effec-
tively under all circumstances” (p. 2) and cautioned against interpreting the experi-
ment’s results “as proof that electronic sound recording should be the mode of re-
porting for all federal courts” (p. 2).

It is essential to understand that the statutory authority to use electronic sound
recording is entirely discretionary rather than mandatory. Any judge who does not
wish to use it does not have to use it. The statute, in other words, in no way insists
“that ?lectronic sound recording should be the mode of reporting for all federal
courts.”

The discretionary nature of statutory authorization shaped the Center’s experi-
ment and the report of that experiment; the report cautioned against injecting au-
diorecording into any court without careful attention to the conditions necessary for
its successful performance. Indeed, in its concluding pages, the reported anticipated
Judge Crabb’s concern, noting that:

“[Ilt would be unreasonable to expect the performance observed in the project
courts in systems in which responsibilities and procedures were not clearly defined,
or in which competence was not created through appropriate screening and training
of personnel” (p. 80).

As noted during the March 8 Subcommittee hearings, a task of the implementa-
tion process is to ensure the proper management conditions to allow the audio tech-
nology to perform in other courts as it did in the pilot courts. In that regard, we
noted with appreciation the following statement in Director Foley's report to Chair-
man Kastenmeier, sent by letter of March 5, 1984:

“Because we believe that sound management is the key to success in this new
court activity, prudence dictates that each phase he carefully implemented.”

Moreover, because implementation will proceed chambers by chambers, it is not
necessary that conditions that will allow the technology’s use be in place nation-
wide; rather it is necessary that the implementation process verify or establish
those conditions whenever a judge elects to direct the use of audio recording.

With that basic approach in mind, we proceed to the five questions in Judge
Crabb’s letter, on which you have requested our views.

1. What is the nationwide availability of high quality transcription services, such
as those used in the experiment? Are those transcription services that do exist
equipped to expand their services and maintain the same level of performance?

We do not know the nationwide availability of transcription services; gaining that
knowledge was not necessary for the test nor for the start of actual implementation.
We do know that the Administrative Office will not approve installation of audio

1 IM. Greenwood et al,, “A Comparative Evaluation of Stenographic and Audiotape Methods
for United States District Court Reporting” (Federal Judicial Center, 1983).
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recording equipment for a judge without verifying, in the words of the guideline pro-
mulgated on December 27, 1983, “that reliable transcription services are readily
available.” (The text of the guidelines was included with Director Foley’s March 5
letter, referenced above and included in the record.)

Furthermore, the Administrative Office is developing a list of approved transcrip-
tion services through questionnaires to firms and individuals of which it becomes
aware. Those services are offered the opportunity to take a transcription test; if
they pass that test, they will be placed on an initial one-year probationary period of
service, during which time court and AO personnel will carefully monitor their per-
formance.

2. How likely is it that courts would be able to obtain the same quality of record-
ing equipment used in the experiment? Is there technical experience available to
courts to help them with such installations? How much would it cost to install and
maintain such equipment in every courtroom? What would be the cost of modifying
courtrooms acoustically to enhance the recording capabilities?

The Center’s report and the Administrative Office guidelines referenced above
answer these questions. The guidelines include technical specifications as to the
equipment to be used, and the Administrative Office staff will provide technical ex-
pertise to courts during the implementation phase. The report, in chapter 7, details
the costs of installation, both on a per courtroom basis and on a nationwide basis
(even though nationwide implementation is neither contemplated nor authorized on
any but a discretionary basis).

Judge Crabb also asks about the costs of acoustical enhancement in the court-
rooms. The report estimates (note h, p. 67) $3,000 as the cost per courtrcom for nec-
essary facilities modifications and equipment installation. This $3,000 figure is used
in the report’s cost projections (table 21, p. 66) rather than the approximate $1,000
installation costs observed during the project (table 29, p. 222), because project in-
stallations were temporary and thus facilities modifications were not as extensive or
as costly as they might be in the case of permanent installations. (The Administra-
tive Office advises us, however, that in none of the four permanent installations to
date have costs for acoustical enhancements and installation reached $3,000.)

3. How important is it that the recording technician take comprehensive notes of
proceedings (names of witnesses, spellings of unusual words, etc.)? If it is important,
how is it to be encouraged in a technician who has no responsibility for production
of the finished transcript? During the experiment, the technicians were aware that
their note-taking was being scrutinized by the monitor and that it would be re-
viewed as part of the evaluation of the experiment. Without that supervision and
review, what incentives will the technician have to make comprehensive notes?

The report makes ciear that it is vital that the audio operator take comprehensive
notes. We are confident that the clerks of court, as effective court managers, can
create incentives for them to do so. The Administrative Office guidelines give the
Clerk of Court responsibility “for the efficient and effective functioning of electronic
sound recording,” including “supervising audio operators.” We do not doubt the
ability of clerks of court to select diligent and conscientious employees to serve as
audio operators, and to establish appropriate monitoring systems to ensure that
they perform their duties. Moreover, transcription companies will routinely evalu-
ate, for the court, the completeness of the logs and quality of the tapes, thus provid-
ing an additional basis for evaluating court personnel.

4. How easy would it be for the courts, particularly small ones, to keep enough
people trained and up-to-date as technicians to ensure that there will be a techni-
cian available for every proceeding?

Especially because the audio operator skills are not highly complex, it should
present no serious difficulty for the clerk of court to estimate the total hours of
audio recording that will be required and to secure sufficient personnel to perform
the task. The Administrative Office advises us that it will develop procedural and
operational instructional materials to ensure that new generations of audio opera-
tors are able perform their tasks.

5. What kind of salaries will be required to attract and retain persons who can
perform both as recording technicians and as deputy clerks and who are willing to
work overtime frequently and often without warning?

The project experience suggests that suitable audio operators can be retained
mainly in the JSP 5, 6, and 7 ranges. It bears emphasis that the audio operators’
duties, while important, are not complex and do not require highly skilled person-
nel. Rather, they require dedicated personnel, and it is a task within the compe-
tence of clerks of court to identify such people to serve as audio operators. These
needs are the same for all personnel who serve federal Jjudges—secretaries, court re-
porters, courtroom deputies, bailiffs, and others.
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Mr. WHEELER. May I ask one other thing. Would it be possible
for Judge Huyett’s article to be a part of the record?

Mr. KasTENMEIER. Yes. Without objection, that will be a part of
the appendix to this }éearing record.

See app. 2 at p. 246. _

E\/Ir. Kli\pSTENMIIE)IER. (])ur next witnesses are Mr. Richard Dagdi-
gian, who is an official court reporter for the U.S. District Court of
the Northern District of Illinois, and a member of the United
States Court Reporters Association. He is accompanied by Mr.
James Keane, director, Coopers & Lybrand Litigation Services
Group.

Gegtlemen, come forward. You may proceed as you wish.

TESTIMONY OF RICHARD H. DAGDIGIAN, OFFICIAL COURT RE-
PORTER, U.S. DISTRICT COURT FOR THE NORTHERN DISTRICT
OF ILLINOIS, EASTERN DIVISION, ACCOMPANIED BY JAMES
KEANE, DIRECTOR, COOPERS & LYBRAND LITIGATION SERYV-
ICES GROUP ‘

Mr. DacpiciaN. Mr. Chairman and members of the subcommit-
tee. My name is Richard H. Dagdigian. [ am an official court re-
porter in the U.S. district court at Chicago, IL, and have been since
1966. On behalf of the National Shorthand Reporters Association
and the United States Court Reporters Association, I wish to thank
you for the opportunity to appear before this distinguished hody.

I have been using computer-aided transcription for almost 2
years. Upon request, I provide a transcript of a day’s proceedings to
the bench and counsel before court begins the next morning. Al-
though I am an experienced reporter, there is nothing unique or
special about what I do. In fact, in the Southern District of New
York, about 65 percent of the transcript orders are for delivery on
a daily basis. That particular Federal Court produces about 500,000
pages of transcript each year. One district court at Foley Square in
New York City produces about five times the amount of transcript
as the whole State of Alaska, more than half of it on a daily copy
basis.

I mention Alaska because it uses tape recorders in its court
system and people have pointed to it as an example of how tape
recorders can work in the Federal Courts. I think there is no com-
parison when one Federal courthouse, with 31 reporters, outpro-
duces Alaska by a factor of 5 to 1, with more than half of the tran-
script ordered and delivered before court begins the next morning.
There is no comparison at all. .

The Southern District of New York is an example of the kind of
service to the Federal Court system and the American public that
some people are interested in replacing. I don’t think that can be
done without sacrificing efficiency, timeliness, and the rights of liti-
gants. I wish this morning to tell you why.

I am one of about 6,000 reporters across the country currently
using computer-aided transcription, which we will call CAT for
short, in my everyday activity. The number of reporters, including
reporters in the Federal system, who use CAT grows each month.
Since many of you are attorneys, I don’t need to get into the pur-
poses and the process of transcript production, but the transcript is
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the end product of what court reporters do, a fact that is some-
times overlooked.

The taking down of what happens in court, whether by a court
reporter or a tape recorder, is just the start of what court reporting
is all about. To the casual observer, it would seem that court re.
porting has changed little over the decades, and it might seem that
the method of reporting, whether it is manual shorthand, machine
shorthand, tape recording, videotape or whatever, makes little dif-
ference.

But the evolution of computer-aided transcription is changing
these perceptions. Court reporting traditionally has been a labor-
intensive, time-consuming process. It involves a lot of work by a
number of skilled people to report the proceedings in court and
prepare an accurate transcript.

For years, the transcript has been typed either by the reporter
himself or by someone hired and paid to type from his dictation.
Both of these me_thods take a lot of time, time from the reporter’s
standpoint and time from the point of view of those who are wait-
ing for the transcript.

A third method, using transcribers who are trained to type di-
rectly from the reporter’s shorthand notes, is far more efficient
than self-typing, but competent notereaders are difficult to find
and retain.

The problem with all of these traditional methods is the same
problem that exists with audio recording. They all involve manual
typing at the rate of about 8 to 10 pages an hour. Manual typing is
the Achﬂles" heel of the traditional method of preparing tran-
scripts, and it is the Achilles’ heel of tape recording.

I read in the Kansas City Times last week that Judge Eimo B.
Hunter and Judge Scott O. Wright of the U.S. district court, there
will be the first Federal judges to use tape recorders regularly and
they will be sending their tapes from Kansas City to a company on
the east coast for transcribing. Judge Hunter was quoted as saying
‘t‘hat this could present problems for a quick turnaround. He added,

But once you create the business, no doubt local people will train
anIc)l oigamze them}:lselves to do the work.”

ernaps so, perhaps not. But who would these local people be?
Would they be like the TIW Transcription Co., that def:fult%d last
year on its contracts to prepare transcripts for the Montgomery
County tape recording system and the White House? And how
would they be trained? At whose expense? Would they be certified
as being capable of researching citations or of otherwise being com-
petent to prepare transcripts of complex, often highly technical tes-
timony?

Federal court reporters are required to have a minimum of 4
years of court reporting experience and to pass a nationally-recog-
nized certification examination before becoming eligible for ap-
pointment. Would tape transcribers be required to have the same
level of experience and knowledge? And, most tellingly, to what
end? They will still produce transcript, stroke by stroke, at the pe-
destrian rate of 8 to 10 pages an hour.

. Manual transcription from a tape does not represent a technolog-
ical breakthropgh. It does not represent a step forward for the judi-
cial system. Given the lack of a substantial cost advantage, it is un-
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equivocally a step backward. The limits of typing speed are well es-
tablished; the speed of computerized translation and printing of
shorthand reporters’ notes far exceeds typing at present and is get-
ting faster all the time.

The rate of production for a CAT-equipped reporter varies, de-
pending on his particular system’s capabilities, his experience with
it, the complexity of the subject matter, and his pattern of work.
Our experience is that the CAT reporter can produce from 30 to 60
pages of finished transcript per hour. That is a technological break-
through. It exists today and it takes advantage of the knowledge
and experience of the court reporters already in place in Federal
courts.

Moreover, computer-aided transcription offers the courts more
than raw speed. There are ancillary benefits, such as keyword in-
dexing and telecommunications, that can save time, effort, and
money for both the courts and the litigants. We also are develop-
ing, in cooperation with CAT system vendors and court administra-
tors, a method for providing court managers with up-to-the-minute
courtroom status information to aid in their planning of court
space, jury needs, and other administrative concerns. It is this kind
of service and capability that would be lost to the Federal court
system if the court-reporter cadre is dismantled.

When the U.S. General Accounting Office released its draft
report of the Federal court reporting system in 1981, fewer than
1,800 shorthand reporters nationwide were using computer-aided
transcription. The vast majority of them were deposition and meet-
ing reporters who saw CAT as a way to increase their productivity
and profitability.

Since 1981, the number of reporters overall on CAT has grown
more than threefold, from fewer than 1,800 in 1981 to more than
6,000 as of August, 1983. And much of this growth has come among
official reporters. Figures supplied by companies that sell CAT sys-
tems indicate that, as of August, 1983, more than one-third of the
551 Federal district court reporters are using CAT.

There are a number of reasons for this tremendous growth. For
one thing, costs for CAT equipment and software have come down,
just as computer costs have decreased in general. CAT is more af-
fordable to more reporters than it was just a few years ago.

For another, the National Shorthand Reporters Association and
the U.S. Court Reporters Association have been promoting the use
of CAT through their publications and continuing education pro-
grams.

Third, reporters are finding that CAT really does stabilize their
costs and make their work go faster. The old methods of typing
their own transcripts or dictating their notes are gruesomely labo-
rious and time-consuming compared to the speed of using CAT.

Finally, the growing use of CAT among Federal reporters is a
result of the events of the past 3 years. The GAO report and the
hearing conducted by Senator Dole in 1981 had a chilling effect on
Federal court reporters. Although the GAO report has been largely
discredited in matters of cost analysis and unwarranted assump-
tions, and although the flaws it identified in the system were
almost exclusively matters of management that have been or are
being corrected by the Administrative Office of the U.S. Courts, the
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study put reporters cn notice that merely continuing the status quo
would be dangerous to our future security.

We looked more closely at computer-aided transcription. The
closer we looked, the more clearly we saw that not only could it
help us, but that the Federal system would be derelict in its re-
sponsibilities if it did not insist on the use of CAT. The growth in
the Federal caseload demands such technology.

That is why the U.S. Court Reporters Association last year
passed a resolution urging all Federal reporters to begin using CAT
as soon as possible. That is also why USCRA recommended to the
Administrative Office that it adopt a policy of hiring only reporters
who are on CAT or are able to go on it. The Judicial Conference,
meeting today and tomorrow, has this item on its agenda for con-
sideration.

Federal court reporters—the best, most qualified people to pre-
pare transcripts—are using state-of-the-art technology in ever-
growing numbers. We are making sizeable financial commitments
to respond to the growing demands of the court system. I might
say, we are doing so in the shadow of a dark cloud of uncertainty
about our futures.

The main message I want to leave with you this morning con-
cerns the strengths and capabilities of the present Federal court re-
porter system. However, I would be a poor advocate if I did not
share with you briefly what we know %o be the limitations of tape
recorders.

First, the problem of tape equipment failure is brought out in the
FJC report itself. On pages 74 and 75 of the report, reference is
made to malfunctions that total, by conservative estimates, 70 in-
court hours. Using an average of 35 transcript pages per hour of
court time, there were the equivalent of approximately 2,700 pages
of taped proceedings that were not produced and could have been
included in the sample selected for accuracy analysis. This fact
alone clearly indicates a distortion in the comparative evaluation
of accuracy.

There is something else you should know about tape recording. A
lot of people who have to use it don’t like it. Consider U.S. magis-
trates. The Magistrates Reform Act of 1979 made limited provision
for court reporters. Most districts now direct Federal reporters to
report magistrates’ proceedings when they are not committed to
their regular reporting assignments. So U.S. magistrates have
logged a great deal of experience using tape recorders in lieu of
court reporters.

The National Shorthand Reporters Association surveyed the 235
full-time magistrates last year. More than half, 136, responded. Our
exhibits include a report of the survey, which indicates that an
overwhelming majority of U.S. magistrates prefer reporters for ac-
curacy, timeliness of transcript delivery, and in-court performance.

Surveys of attorneys who have experience with the systems in
the District of Columbia and New Mexico, Massachusetts, and the
Province of Ontario, all indicate an overwhelming preference for
the use of court reporters over tape machines for both accuracy
and timeliness of the transcript. Summaries of these studies are in-

cluded in our exhibits, so I won’t belabor the point by reciting sta-
tistics now.
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These surveys of U.S. magistrates and attorneys, the doubts sur-
rounding the theoretical cost savings of using tape recorders, the
questions raised by the Coopers & Lybrand and the Resource Plan-

ning Corp. about the FJC study methodology, the existence and

growing use of computer-aided transcription, and the overall effi-
ciency of the present court reporting system, all raise doubts about
the ability of a tape recording system to meet the needs of justice
in the Federal courts.

The apparent effect of section 401(b) of Public Law 97-164—if not
its intended effect—is to allow the replacement of 551 dedicated
Federal court reporters with an inferior device whose suitability
and cost-effectiveness in a Federal court environment remains in
doubt. If that was not the intent of Congress when it passed the
law—and I believe it was not—then in the interest of justice, Con-
gress is obligated to delay implementation of the conference’s regu-
lations until such time as it is satisfied that the workings of the
Federal judicial system will not suffer, perhaps irrevocably, as a
result.

In conclusion, we would look forward to the opportunity of dem-
onstrating for you firsthand the CAT concept of shorthand report-
ing, thereby enabling you to see firsthand what we regard as the
truly advanced technology in this field.

Thank you.

[The statement of Mr. Dagdigian follows:]

STATEMENT OF RIcHARD H. DAGDIGIAN

Good morning. My name is Richard Dagdigian. I am an official court reporter in
the U.S. District Court for the Northern District of Illinois, Eastern Division. I have
been a reporter since 1957 and a federal court reporter since 1966. I was president
of the United States Court Reporters Association in 1979-80. I have been using com-
puter-aided transcription for more than a year.

I appear here today in support of H.R. 4450, which as Congressman Rodino stated
on November 17, 1983, “is a simple measure to delay the implementation by the
Judicial Conference relating to the case of sound recording in lieu of shorthand or
mechanical reporting.”

When required, I provide a transcript of a day’s proceedings in my courtroom to
the Bench and counsel before court begins the next morning. Although I am an ex-
perienced reporter, there is nothing special about what I do. In fact, in the Southern
District of New York, about 65% of the transcript is delivered on a daily basis. That
particular federal court produces about 500,000 pages of transcript each year-—one
federal court at Foley Square in New York City producing about five times the
amount of transcript as the whole state of Alaska, more than half of it on a daily-
copy basis.

I mention Alaska because it uses tape recorders in its court system, and people
have pointed to it as an example of how tape recorders can work in the federal
courts. I think there is no comparison when one federal courthouse with 31 report-
ers outproduces Alaska by a factor of five to one, with more than half of the tran-
script ordered for, and delivered, before court begins the next morning. These is no
comparison at all.

The Southern District of New York is an example of the kind of service to the
Fedeal court system and the American public that some people are interested in re-
placing. I don’t think that can be done without sacrificing efficiency, timeliness, and
the rights of litigants. I hope this morning to tell you why.

I am one of about 6,000 reporters across the country currently using computer-
aided transcription—CAT, for short—in my everyday work. The number of report-
ers, i}ncluding reporters in the federal court system, who use CAT grows each
month,

Since many of you are lawyers, I don't need to delve too deeply into the purposes
and process of transcript production. But the transcript is the end product of what
court reporters do, a fact that is sometimes overlooked. The taking down of what
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happens in court, whether by a court reporter or a tape recorder, is just the start of
what court reporting is all about.

To the casual observer, it would seem that court reporting has changed little over
the decades. And it might seem that the method of reporting—whether it’s manual
shorthand, machine shorthand, tape recording, videotape, or whatever—makes little
difference. .

But the evolution of computer-aided transcription is changing those perceptions.

Court reporting traditionally has been a labor-intensive, time-consuming process.
It involves a lot of work by a number of skilled people to report the proceedings in
court and prepare an accurate transcript. For years, the transcript has been typed,
either by the reporter himself or by someone hired and paid by him to type from his
dictation. Both of these methods can take a lot of time—time from the reporter’s
standpoint and time from the point of view of those who are waiting for the tran-
script.

Apthird method—using transcribers who are trained to type directly from the re-
porter's shorthand notes—is far more efficent than self-typing, but good notereaders
can be difficult to find and retain. _

The problem with all of these traditional methods is the same problem that exists
with audio recording: They all involve manual typing at the rate of about eight to
ten pages an hour. Manual typing is the Achilles’ heel of the traditional method of
preparing transcripts, and it is the Achilles’ heel of tape recording.

In the Federal Judicial Center test last year, there were twelve test court sites in
twelve states. The audio transcription needs of these twelve courts were served by
just eight transcribing firms in just five states. In only one instance was a qualified
transcription firm located in the same state as a test court. This fact does not speak
well for the availability of experienced, qualified transcription services.

In fact, I read in the Kansas City Times last week that Judge Elmo B. Hunter and
Judge Scott O. Wright of the U.S. District Court there will be the first federal
judges to use tape recorders regularly. They will be sending their tapes from Kansas
City to a company on the East Coast for transcribing. Judge Hunter was quoted as
saying that this could present problems for quick turnabout. He added, “But once
you create the business, no doubt local people will train and organize themselves to
do the work.” .

Perhaps so, perhaps not. But who would these local people be? Would they be like
the TIW transcription company that defaulted last year on its contracts to prepare
transcripts for the Montgomery County court system and the White House? And
how would they be trained? At whose expense? Would they be certified as being ca-
pable of researching citations or of otherwise being competent to prepare transcripts
of complex, often highly technical testimony?

I was required to have a minimum of four years of court reporting experience and
to pass a nationally recognized certification examination before 1 was eligible for ap-
pointment as a federal reporter; would tape transcribers be required to have the
same level of experience and knowledge?

And, most tellingly, to what end? They will still produce transcript, stroke by
stroke, at the pedestrian rate of eight or ten pages an hour.

Manual transcription from a tape does not represent a technology breakthrough.
It does not represent a step forward for the judicial system. Given the lack of a sub-
stantial cost advantage, it is unequivocally a step backwards. The limits of typing
speed are well established; the speed of computerized translation and printing of
shorthand reporters’ notes far exceeds typing at present and is getting faster all the
time. '

A computer can translate a reporter’s notes at rates of 100 to 500 pages an hour,
depending upon the type of system used. The final transcript can be printed at rates
of more than 120 pages an hour. And, the reporter can be doing other work while
the computer is translating and printing; he can be in court, reporting.

The overall rate of production for a CAT-equipped reporter varies depending on
his particular CAT system'’s capabilities, his experience with it, and his pattern of
work. Our working experience is from 20 to 60 pages per hour, from start to finish.

That is a technological breakthrough. It exists today. And it takes advantage of
the knowledge and experience of the court reporters already in place in federal
courts.

Moreover, computer-aided transcription offers the courts more than raw speed.
There are ancillary benefits, such as keyword indexing and telecommunications,
that can save time, effort, and money for both the courts and the litigants. We also
are developing, in cooperation with CAT system vendors and court administrators, a
method for providing court managers with up-to-the-minute courtroom status infor-
mation to aid in their planning of court space, jury needs, and other administrative
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concerns. It is this kind of service and capability that would be lost to the federal
court system if the court-reporter cadre is dismantled.

When the U.S. General Accounting Office released its draft report of the federal
court reporting system in 1981, fewer than 1,800 shorthand reporters nationwide
were using computer-aided transcription. The vast majority of them were deposition
and meeting reporters who saw in CAT a way to increase their productivity and
profitability as business people.

Since 1981, the number of reporters overall on CAT has grown more than three-
fold~—from fewer_than 1,800 in December 1981 to more than 6,000 as of August 1983.
And much of this growth has come among official reporters. Figures supplied by
companies that sell CAT systems indicate that, as of August 1983, more than a third
of the 551 federal district court reporters are using CAT.

There are a number of reasons for this tremendous growth. For one thing, costs
for CAT equipment and software have come down, just as computer costs have de-
creased in general. CAT is more affordable for most reporters than it was just a few
years ago.

For another, the National Shorthand Reporters Association and the United States
Court Reporters Association have been promoting the use of CAT through their pub-
lications and continuing education programs.

Third, reporters are firding that CAT really does stabilize their costs and make
their work go faster. The old methods of typing their own transcripts or dictating
their notes for someone else to type are gruesomely laborious and time-consuming
compared to the speed of using CAT.

Finally, the growing use of CAT among federal reporters is a result of the events
of the past three years. Mr. Mondale last week referred to Senator Hart’s showing
in New Hampshire as being like “a cold shower” for him. The GAO report and the
hearing conducted by Senator Dole in 1981 had a similarly chilling effect on court
reporters. Although the GAO report has been largely discredited in matters of cost
analysis, selective sampling, and unwarranted assumptions—and although the flaws
it identified in the system were almost exclusively matters of management that
have been or are being corrected by the Administrative Office of the U.S. Courts—
the study put reporters on notice that merely continuing the status quo would be
dangerous to our future security.

We looked more closely at computer-aided transcription. The closer we looked, the
more clearly we saw that not only could it help us, but that the federal court system
would be derelict in its responsibilities if il did not insist on CAT’s use. The growth
in the federal caseload demands such a technology.

That is why the United States Court Reporters Association last year passed a res-
olution urging all federal reporters to begin using CAT as soon as possible. And that
also is why USCRA recommended to the Administrative Office that it adopt a policy
of hiring only reporters who are on CAT or are willing to go on it. The Judicial
Sé)_gference, meeting today and tomorrow, has this item on its agenda for consider-

ion.

Federal court reporters—the best, most qualified people to prepare transcripts—
are using state-of-the art technology in ever-growing numbers. We are making size-
able financial commitments to respond to the growing demands on the court system.
And, I might say, we are doing so in the shadow of a big cloud of uncertainty about
our futures.

The main message I want to leave with you this morning concerns the strengths
and capabilities of the present federal court-reporter system. However, I would be a
poor gdvocate if I did not share with you what we know to be the limitations of tape
recorders,

_ First, the problem of tape equipment failure is brought out in the FJC report
itself. On pages 74 and 75 of the report, reference is made to malfunctions that
total, by conservative estimate, 79 in-court hours. Using an average of 35 transcript
pages per hour of court time, there were the equivalent of approximately 2700 pages
of taped proceedings that were not produced and could not have been included in
the sample selected for accuracy analysis. This fact alone clearly indicates a distor-
tion in the comparative evaluation of accuracy.

_Then, the matter of cost. Mr. Keane will speak on the fallacies of the cost assump-
tions and other limitations of the Federal Judicial Center’s report. The points made
in the Coopers & Lybrand report are largely corroborated by a second analysis of
the FJC study performed by the Resource Planning Corporation at the request of
the National Shortland Reporters Association. The RPC study similarly faults the
FJC cost analysis in areas of salary allocation, space allocation, system manage-
ment, equipment procurement and maintenance, training, and cost to the govern-
ment of transcripts from an audio system. Using what it considers to be more realis-
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tic cost assumptions, RPC places the potential savings through the use of tape re-
cording at a rather measly $3,700 per courtroom per year, as opposed to the $21,900
figure claimed by the FJC report.

Now, RPC freely admits that its cost analysis is an estimate. I am sure Coopers &
Lybrand would say the same, and I am sure that the FJC, if pressed, would also
admit that there is a margin for error in the figures it has developed. That is the
nature of financial projections. But the RPC report puts this uncertaintly into con-
text. I want to quote briefly from its discussion of benefits associated with cost:

“Whether an audio system saves an estimated $3,700 or $21,900 is meaningful
only when its operational impacts are considered. The benefits of the existing steno-
graphic system are known. The benefits of a switch to audio systems are not as
clear. The FJC report states that audio systems will apparently provide the basis for
accurate, timely transcript at reduced cost. In other words, the audio systems may
perform acceptably, and cost savings will make them preferable. Based on our eval-
uation, it is impossible to conclude that the nonmonetary benefits of timeliness and
accuracy will accrue with an audio recording system, and the costs of the opposing
system are approximately equal.”

This contention seems doubly true when you consider that computer-aided tran-
scription is the only technology that offers not only improvement to the system now,
but also potential for further improvement over time.

Something else you should know about tape recording: A lot of people who have
to use it don’t like it. Consider United States Magistrates. The Magistrates Reform
Act of 1979 made limited provision for court reporters. Most districts since that time
direct federal reporters to report magistrate’s proceedings only when they are not
committed to their regular reporting assignments. So U.S. Magistrates have logged
a great dea) of experience using tape recorders in lieu of court reporters.

The National Shorthand Reporter Association surveyed the 235 full-time magis-
trates last year. More than half—136—responded. Our exhibits include a report of
the survey, which indicates that an overwhelming majority of U.S. Magistrates
favor reporters for accuracy, timeliness of transcript delivery, and in-court perform-
ance. Again, these are Magistrates responsible for the operation of their courts.

Attorneys don't care for tape recording systems, either. Surveys of attorneys who
have experience with taping systems in the District of Columbia, New Mexico, Mas-
sachusetts, and the Province of Ontario all indicate an overwhelming preference for
the use of court reporters over tape recorders for both accuracy and timeliness of
the transcript. Summaries of these studies are included in our exhibits, so I won't
belabor the point by reciting statistics for you now.

These surveys of U.S. Magistrates and attorneys . . . the doubts surrounding the
theoretical cost savings of using tape recorders . . . the questions raised by Coopers
& Lybrand the Resource Planning Corporation about the FJC study methodology

. ."the existence and growing use of computer-aided transcription . . . and the
overall efficiency of the present court-reporting system all raise doubts about the
ability of a tape recording system to meet the needs of justice in the federal courts.

The apparent effect of section 401(b) of Public Law 97-164—if not its intended
effect—is to allow the replacement of 551 dedicated federal court reporters with an
inferior device whose suitability and cost-effectiveness in a federal court environ-
ment remain in doubt. If that was not the intent of Congress when it passed the
law—and I believe it was not—then in the interest of justice, Congress is obligated
to delay implementation of the Judicial Conference’s regulations until such time as
it is satisfied that the workings of the federal judicial system will not suffer—per-
haps irrevocably—as a result.

Mr. KasteNMEIER. Thank you.

Mr. Keane?

Mr. KeaNE. Thank you, Mr. Chairman, and members of the sub-
committee.

Let me move the pitcher of water away from the audiotape
microphone so it can pick up everything that I say.

My name is James Keane—and I do pronounce it “Kane” rather
than “Keene’—and 1 am the director of litigation services for the
New York City office for Coopers & Lybrand, which is one of the
world’s largest public accounting and management consulting
firms. Last summer I directed a multidisciplinary team in review-
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ing the Federal Judicial Center’s st i 1
ab%}xt i e r's study which you have heard
e were not hired by any court reporters for this study, but b
tl;eg Stenograph Corp., which is an audit client of oury,(}hicagg
office. Stenograph is one of the major producers of CAT equip-
ment—computer-assisted transcription software and devices. They
ﬁlred us to perform an independent study and to scrutinize what
iad been submitted from a number of perspectives. Cost is a par-
ticular focus that we brought to the table, but we also looked at
operations and economics and price. These are all very relevant
iiséue;efiﬁFhir t}kl)an grammg the issues narrowly at simply record-
5 ) ink a broad perspective is needed to und
COSI\% 1mptahct of audiotape recording. understand the true
ow, the purpose of our review was to test the reasonableness of
the Federal Judicial Center’s assumptions and their conclﬁsi?n%.
Our report was submitted to the Judicial Conference last Septem-
li)relzréhind we c?sfk c;;hat it be 111ncorp}<1)rated with my written statement
record today, as well as t th i
i Ty e other materials that have been
Mr. KasteNnMEIER. Without objection.
Mr. Keank. Thank you.

I am here today to only give you an overview, and a bri
some of our major gritiques of the study. I ShOl’lld addbtﬁ;f: (\):fl: ,a(ch
cepted some of their assumptions, many of their assumptions, as
re_asonable, and some of their conclusions as reasonable. We scr’uti-
nized every one of them. We questioned many, and there are sever-
al which we questioned very strongly. We also think that other
gi)onsc(,;ll\;smns would be reached if we looked at the data much more

Our study team consisted of senior personnel from sever
within our firm—economists, accounfants, Federal sectoraclogﬁosgare):f
cialists, office productivity specialists, office automation specialists
and my own group, which specializes in the management of litigai
tion and the automation of litigation-related data.

My own experience over the last 15 years has been that of a trial
lawyer—I was a special prosecutor for political corruption in the
mldseventles. in Maryland—and then, for the last 8 years, as a con-
iglli?;rtla?e iiz;?lel:g}lrerlstpn tadopting more cost-effective techniques

-scale liti i
teth}rllologies h oghelp them%ga ion and to adopt appropriate computer
ave used audiotape media when I was a trial law
been swamped by depositions when I was a trial lawyer.}iir'n}yhc%;?
sulting role, I have established and developed major litigation sup-
port systems which have included CAT applications. °

Based on our review of the study, with our experience and this
Eather’broad‘ perspective, we concluded that the Federal Judicial
Fenters study simply does not support the proposition that the
Federal Government will realize any substantial savings by switch-
ing to audiotape recording. We found three fundamental shortcom-
ings, and let me address only those major critiques today.

The first is that it understated significant cost items. Second, it
%r}r]utted some very significant and potentially material cost items.

en there is a point which you have heard today is not supposed
to be relevant, but we think is very, very relevant, and that is the
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long-term impact on cost, comparing the difference of the labor-in-
tensive techniques such as audio or manual stenographic transcrip-
tion to the cost in a capital-intensive but labor reducting technique
used by computer-assisted transcription. We think that goes to the
core of the issue and that it is highly relevant.

The FJC study states that there will be potential savings in
excess of $20,000 per year per courtroom by converting to audio-
tape recording. We do not believe this is a supportable conclusion
and we recommend further study of the data that has already been
gathered, there is a substantial amount of data, a properly strati-
fied sample, and we believe this study would lead to different con-
clusions than what have been presented to you today.

Let me limit my comments to these three major points.

Mr. KasteNMEIER. I think, Mr. Keane, because there is a vote on-
going, and the second bells have rung, we will have to ask you to
bear with us while we stand in 10-minute recess. We therefore will
resume the hearing in approximately 10 minutes.

Mr. Keane. Thank you, sir.

Mr. KastENMEIER. The committee will stand in recess.

[Whereupon, the subcommittee was in recess.]

Mr. KasTENMEIER. The committee will come to order.

When the committee recessed a few minutes ago we were in the
middle of Mr. Keane’s testimony. You were about ready to discuss
in a little bit more detail your three major critiques.

Mr. KeaNEg. Thank you, sir.

As I noted, we had three major points. I am going to simply high-
light those: the understatement of some significant cost items, the
omission of potentially material cost items, and then the entire
CAT cost and price issue, which we think has a very significant
and potential long-term impact over the ultimate price of tran-
scription to courts, to the Government, and to the parties.

Now, on the understatement of costs, we want to focus particu-
larly on personnel costs, because those are the largest cost factors
and they, in turn, affect fringe benefits and space allocation. I
think that the issue in the various documents exchanged between
the Federal Judicial Center, this committee and other parties is
whether or not it is reasonable to utilize, or to assign a percentage
figure of utilization, to the audio operator’s time; that is, in the test
they observed 60.4 percent utilization and projected, in their costs,
a similar 60 percent utilization of salary, of fringe, and of space for
the audio operator. OQur conclusions, based on a very careful
review, is that this is not a reasonable number to use and, in fact,
100 percent should have been used. This would have a significant
increase on the base cost of audio tape recording.

There are two very specific reasons why we say that it should be
100 percent. One is that we are really dealing with a specialist
function, and that is a person who is assigned, under the new Ad-
ministrative Office guidelines, to this job. If you have a budget item
for personnel, you usually pay all of their salary in that budget
item. That is only the context, because the test measured, during a
4-month period, one courtroom in particular District courthouses.
What will happen in the future, as the pipeline fills with transcript
orders and coordination with parties and litigants? It begins to
occupy more and more of this person’s time.
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We can certainly assert to this committee that that person will
never work at 100 percent productivity because clerical workers
simply don’t; 70 or 80 percent productivity is usually a reasonable
measure if you're doing cost planning. To focus on 60 percent we
think is unreasonable. We don’t question it. We have concluded it
is an unreasonable assertion.

The second reason we concluded that is because it does not take
into account—not seasonal variations peak demand—but daily
peak demand. What do you do when all five judges in a five-court-
room courthouse are in session all day? That other 40 percent of
that person’s time can’t be spent doing docket entries or some
other task that court clerks are required to do. I worked my way
through college as a court clerk, so I know they can be very busy.
They have to get their work out every week. If judges are in ses-
sion and major trials are going on, you're going to have 100 percent
utilization of these people as budgeted personnel. So we, therefore,
have concluded that 60 percent is not reasonable and it has a dra-
matic impact, not only on salary, but on fringe costs as well as on
space.

Now, our second point is the omission of material cost items.
Again, as the issues have been framed and parties have exchanged
their various views and discussed them, these come down to four
categories: training, implementation—which is the transition to an
alternative system, ongoing management time, and finally, the cost
of transcription.

Now, the Federal Judicial Center, in reviewing our critiques, has
conceded that training costs was an omitted item. They have as-
serted it is a minimal item. We assert to you that it is a material
item for the reason that it does not only include the cost of the
trainer, but the time you have to take out of your work force to be
trained.

We also are concerned that only by looking at in-place court
clerks who know legal procedures and who know courtroom oper-
ations, that training in the future, including the learning curve,
will really eat into the time and efficiency of this new cadre of
workers in the court setting. Consequently, we believe that is a ma-
terial item and it certainly could have been quantified. You cannot
do a cost analysis by saying “we will do some training.” It could
have been measured and it certainly would normally be projected
in any kind of program budget development.

The transition costs equally are material and very significant,
particularly under the new Administrative Office guidelines, which
allow the court reporter to remain for 180 days. In the first year,
that is a very significant cost. This is exactly what we are predict-
ing would happen. You have hidden costs in transitions. It happens
in every program. In every major project I have worked on, I usual-
ly throw in a 30-percent contingency factor, and I'm lucky if I keep
within that. There is no contingency factor in here for transition
problams, and they can be very significant.

Ongoing management time. The Center agrees that there is man-
agement time that should have been accounted for, but asserts that
it is not material. On the contrary, if you were doing budget projec-
tions and you wanted to compare dollars to dollars, it is insufficient
to say that it will not be a burden. It may be that the court clerk
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will spend 2 percent of his time or 10 percent of his time managing
this growing cadre of audio cperators. We would like to see a
number. And without that number, we do not think you can draw
the kind of cost conclusions that have been drawn here. You don't
have both sides of the ledger.

The other part of it that is completely ignored is the impact on
judicial time, a very, very precious commodity in our system. In
the transition period and ongoing management period, if we assign
percentage numbers—2 percent, 5 percent—the number itself is
not important, it is the absence of the number that makes us be-
lieve this is simply a deficient cost analysis because it leaves out a
potentially material line item.

Now, the final area—and it leads into our questions about CAT—
is the cost of transcription. The only cost that is mentioned in the
cost analysis of the Federal Judicial Center’s study are those small
amounts of transcripts ordered by the Judges—$2’72 per year, per
courtroom. In the Administrative Office’s annual report it men-
tions that Criminal Justice Act transcripts for defendants alone
projected in 1983, are estimated, at $2.25 million. That is a pretty
big number to be putting on this comparative ledger, and it is
simply missing.

In addition to that, you have the Government ordering the same
copy of those transcripts and paying for it as for the indigents.
Then you have the Government ordering criminal appeal tran-
scripts for nonindigents, and you have those situations where the
Government is a party to civil proceedings. Knowing the magni-
tude of those costs, and then looking at what we're calling the long-
term cost/price relationships, is the only way to get the full dimen-
sions of what is the programmatic and budget impact of a transi-
tion over 5 and 10 years. We think we should use a very long-term
planning horizon in order to understand what we're doing today.

Now let me address the third of our three major cost points, now
in regard to CAT. What we are saying is that by not presenting
any data whatsoever, or analysis, on the cost of preparing typed
transcripts—this is missing from the study—you are simply placed
in a position where you cannot assess the longer-term economics or
the price of transcript.

Comparing audio to steno, which is what the study primarily did,
it may not be that relevant an inquiry because both are labor-in-
tensive systems. We are saying the computer-assisted transcrip-
tion—and this is based on my firm’s experience and my personal
experience in working with this, as well as a number of studies
that have documented this—that under proper operating condi-
tions, CAT is an advanced technology that can reduce labor and is
capital-intensive. That is important because people have to take
out loans to afford these computers.

We talk about a tremendous variability in the profiles of the
courts. This is a very important undergirding to our analysis be-
cause a large urban court, combined with a high demand for expe-
dited transcript—which, by the way, is priced higher than regular
transcript—really creates a totally different supply and demand re-
lationship than in a small rural court that does not have the same
characteristics. In fact, if you look at the profile from data that we
have seen, you will see a skewed distribution of courts; that is, high
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courts here and low courts here. The average court, in many re-
gards, does not exist, or it is simply one strata of many. We think
you have to examine the strata of different court sizes in order to
understand what the cost-price relationships will be.

Now, we think that if this were analyzed, it would lead to very
likely substantial differences in the long-term impact on raising or
stabilizing the price of transcript. We are not asserting to anyone
that it will reduce the price of transcripts. The reality is that labor
costs go up in a labor-intensive system. But we have definite,
strong evidence, gathered by the Government itself, that the cost of
computers is declining. Indeed, the advent of micro-computer tech-
nology is accelerating this trend tremendously. We work with law-
yers all the time who are now adopting micro-computers. Court re-
porters are using microcomputers and the costs are going down
very quickly. This is a significant trend.

Our study and our report examined quantitative factors. I would
like now to address some qualitative factors in closing my remarks.

My own experience over the last 8 years has been a full-time job
of applying management techniques and computer technology in
litigation across the country. My clients have included the U.S. De-
partment of Justice, Fortune 1000 corporations, State agencies, and
law firms, large and small.

What we are witnessing is a convergence of information manage-
ment and technology in the litigation arena. It is a remarkable
trend. Some of the tools that have been developed and are in use
right now are computer-assisted indexing, search-and-retrieval sys-
tems, computer-based evidence—data that is only accessible in a
computer format, and finally, computer-assisted transcription. So
we see a demand, both economic and political, to reduce the cost of
litigation.

Computers have demonstrated exciting prospects for controlling
these costs and improving the productivity of court reporters and
of judges and of trial lawyers. Until we see audio technology devel-
oping or catching up with these computer trends, perhaps in the
year 2000, perhaps in the year 1990, with voice recognition devices
that can hear eight people in the babble and robust environment of
a courtroom, I believe that switching on a tape recorder will be a
retrograde motion for the judicial system.

We would be very pleased to answer any questions that the com-
mittee might have. Thank you.

[The statement of Mr. Keane, with attachments, follows:]
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STATEMENT OF JAMES I. KEANE

Mr. éhairman and members of the subcommittee: My name is
James Keane., I am with Cooperé & Lybrand in New York City and
serve as the difector of our Litigation Services Group. As you
are aware, Coopers & Lybrand is one of the world's largest
public accounting and management consulting organizations.

L;st summer, I directed a team of accountants, economists and
consultants-in legal information processing in reviewing the
Federal Judicial Center's study of court reporting (FJC

Study).

This independent review was done at the request of an audit
client, stenograph Corporation, which is one of the major
providers of "computer assisted transcripﬁion' or CAT devices

and software for court reporters.

The purpose of our review was to test the reasonableness of
fhe PJC study's assumptions about the costs and economics of
audiotape and stenographic methods of recording and

transcribing court proceedings.

Our report, which you have before you, was submitted to the
U,S8. Judicial Conference in September, 1983. At this time, we
ask that it be incorporated in the record. ‘I am here today to

give you an overview of our findings and recommendations.
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Oour study team consisted of senior personnel from our
Economics Studies Group, our Office Automation and Productivify
Group, specialists in federal sector cost analysis and
consultants, such as myself, in 1itigation management and
automation. My own experience over the last fifteen years, as
a trial lawyer and as a consultant to trial lawyers, includes
the use of audiotape and steno based transcripts and extensive

development of computerized litigation files, including CAT

applications.

Based on our review, we concluded the FJC Study does not
support its proposition that the federal government will
realize substantial savings by swiﬁching to audiotape
recording. oOur finding is based on three fundamental

shortcomings in the FJC Study:
1) It understated significant cost items,
2) It ommitted potentially material cost items, and

3) It failed to address potentially significant cost
~differences between the labor intensive transcript
production from audiotape compared to a capital

intensive system such as CAT which can reduce labor

costs in the transcription process.
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The FJC Study states that there will be potential savings in
excess of $20,060 per year, per courtroom, by converting to
audiotape recording. We do not believe this is a supportable
conclusion, and we recommend further study of the data already
gathered, supplemented by a properly stratified sample. We
bélieve this.would lead to different conclusions with regard to
the cost and economics of court reporting and transcript

production.
The full text of our report discusses our findings and
recommendations in detail. Today, let me limit my comments to

our major critiques,

1. The PJC Study underestimated significant cost items,

'particularly with regard to personnel costs. In'assessing

the reasonableness of the FJC Study's underlying
assumptions for personnel costs, we disagreed with its
conclusion from the test data that audio operators/court
clerks will only spend 60.4% of their time in court
reporting duties, The monitors in the study were test
subjects who did not have a backlog of transcripts to order
and control, nor were they required to meet peak manpower
demands when all courtrooms were in session. The more
reasonable and conservative estimate should have been 100%
utilization for a specialist function. This, in turn,
affects the related assumptions for fringe benefits and

space.

g
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The FJC Study omitted potentially material cost items. The

FJC Study offered no estimates for the costs of training,
implementafion, ongoing management time, or the full cost
of transcripts to the court or the federal government. In
1982, the Administrative Office of the Court projected
$2.25 million in transcript costs for Criminal Justice Act
defendants in 1983, and this excludes transcript costs for
the U,S. Attorney's Office for all criminal trials as well
as civil trials (where the U.S. is a party). This last
omission is significant, because it deviated from the
original FJC Study plan to analyze "“the costs of preparing

typed transcript...." pp. 101-102.

The FJC Study failed to address potentially significant

cost differences between a labor intensive system such as

audiotape transcript preparation and a capital intensive,

labor saving system such as CAT. By not presenting any

data or analysis of the costs of preparing transcripts, the
FJC Study did not address the longer term economics of the
price of transcripts. Comparing only audio to steno may
not result in significant variations, as both systems are
labor intensive in typing transcript manually.
Computer—~Assisted Transcription cr CAT is an advanced
technology which reduces labor but is capital intensive,
The cost of labor rises, while thé cost of computers has

been declining. This points to potentially substantial
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differencesvwhich are likely to have a long-term impact on
raising or stabilizing the price of transcripts to the
Government and the parties, This relative cost increase
factor must be examined, bgcause it could further offsat

any proposed savings fronm audiotape,

This last point contains a qualitative aspect we did not "
address in our limited review of quantitative factors. My own
experience over the last eight years has been a full time job
of applying management techniques ang computer technology to
litigation accross the country, My clients have included the
U.S. Department of Justice, major corporations, state agencies
and private law firms, large ang Small. What we are witnessing
is the convergence of litigation information technologies,
These include computer assisted indexing, Search and retrieval
Systems, computer based evidence, and computer assisted
transcription. There is a demand, both economic andg political,
to reduce the cost of litigation. Computers have demonstrated :
exciting prospects for controlling costs ang improving

productivity of judges, lawyers, and court reporters. Until

audiotape catches up with these computer trends, perhaps
through voice recognition, switching on an audiotape recorder i

18 a retrograde motion for court reporting,

o
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ELECTRONIC RECORDING OF COURT PROCEEDINGS:
ATTORNEYS' SATISFACTION WITH AUDIO TECHNOLOGY

Jill Berman Wilson
Director of Research and Technology
National Shorthand Reporters Association

INTRODUCTION

The concept of using a tape recorder to record activities in a
court is not a new one. However, four separate surveys conducted
over the past two years clearly indicate that attorneys practicing
in those courts using tape recording are unsatisfied with this
alternative to court reporters. Furthermore, the findings
indicate that the greater the level of experience with tape
recording, the greater the dissatisfaction level among the users.
The low level of satisfaction is consistent throughout the four
surveys and across such areas of inguiry as in-court performance,

completeness and accuracy of transcripts, and timeliness of

transcript production.

As early as 1937, courts were experimenting with the use of wire
recorders as substitutes for court reporters to preserve a
verbatim record of proceedings. In that year, Congressman Hobbs
of Alabama introduced legislation in Congress that provided for
the use of electrical recording machines in one of the Federal
Courts for the District of Columbia.l 1In 1945-46, three

different electrical recording technologies were used in addition
to manual reporting to preserve the record of the Nuremberg War
Crimes trials -- the phonograph type, in which grooves were cut in

a disc by the recording unit: the Soundscriber type, where a
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leedle inscribes a disc instead of cutting it; and, the magnetized
wire type where a magnetic "head" places electrical impressions on

the wire.?

Since that time, the technological advances in tape recording have
been dramatic. Courts are using taping systems with four, six, or
even ‘eight recording tracks, allowing for separate recording from
multiple microphones. 1In 1960, upon éttaining statehood, Alaska
determined that it would use tape recording, in lieu of live court
reporters, throughout its court system.3 Since that time, other
jurisdictions have considered the implementation of electrical
recording. Although Alaska remains the only jurisdiction to use
electrical recording exclusively, New Mexico and the District of
Columbia are making extensive use of taping systems and may well

implement taping on a jurisdiction-wide basis in the near future.

The goal of any reporting/recording system is the preservation of
a verbatim record of'court proceedings to assist in future
proceedings or as the basis for appeal. Therefore, trial and
appellate attorneys are the most frequent consumers of verbatim
transcripts and thus are well-placed to comment on the performance

of reporting and recording systems.

Over the past two years, surveys of attorneys have been conducted
in four jurisdictions where electrical recording is used in
general jurisdiction trial courts. The goal of these surveys was
to gain information on the relative levels of satisfaction with

live court reporters and electronic recording among attorneys who
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Practiced frequently in these courts and are frequent purchasers

of trial and other transcripts., Thig report presents the results

of those surveys,

BACKGROUND

District of Columbia

In 1978, with the completion of itg new court facility, the
District of Columbia court system began widespread use of 8-track
electronic recording systems in a number of its new cQurtrooms.
The Baird Corporation (then Baird-Atomic) hag designed a
centralized recording systenm modeled on the system used in
Montreal. As of April 1982, 21 courtrooms were linked with the

taping system.4

In early 1982, a Survey was sent to 1248 members of the D.C. Bar
and the Association of Trial Lawyers of America who were believed
to practice frequently in the D.C. Superior Court. 117 responses
were returned, of which 92 were "qualified" for analysis.5
Although the response rate was low, those who did respbnd had
significant experience within the court. 75% of the qualified
respondents appear in the Superior Court at least once a month and

32% had handled more than 100 cases in that court in the two years

Previous to the study.

Ontario

In May 1982, the Chartered Shorthang Reporters' Association of
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Ontario conducted a similar survey of attorneys regarding their
levels of satisfaction with three methods of reporting used in
Ontario trial courts -- shorthand reporting, stenomask, and tape
recording. At the time the survey was taken, tape recording and
stenomask had been in pPlace in all courts in Ontario, with the
exception of the Supreme Court Trial Division, for at least five

years,®

Survey forms were sent to approximateiy 12400 attorneys in Ontario
and 344 were returned. As with the Washington, D.C. survey, the
first question on the survey form was designed to determine
whether the respondent had actual experience with these different
methods of record preseréation. As a result, 310 responses were
"qualified" for analysis. The CSRAO contracted with an ‘
independent consultant, W.G. Anderson, to conduct the analysis of
the survey forms.? Although the relatively low response rate
made it difficult to formuléte reliable conclusions, Anderson
commented that, "The results can be used where overwhelming
sSupport or concern was expressed for a particular system of
transcription. The results of the survey do indicate such strong

pPreferences, and therefore can be considered valid to draw general

conclusions."8

New Mexico
== Nexico

Tape recording is used in New Mexico District Courts as a
substitute for court reporters in all types of proceedings, with

the exception of civil trials. HNew Mexico is also unigue in that
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it is the only state where the actual tape récording, not a
transcript of the recording, is the record on appeal. 1In October
1982, the New Mexico Court Reporters Association contracted with
Sandia Market Research Corporation to analyze a survey of trial
attorneys in New Mexico; the survey instrument was virtually
identical to the instrument used in the Waéhington, D.C. survey.
429 attorneys were surveyed; 339 responses were "qualified" for

analysis.9

Massachusetts

In March 1983, the Massachusetts Shorthand Association decided to
conduct a survey similar to the Washington, D.C. survey. However,
in Massachusetts, tape recorders are used only in district courts
while reporters continued to be used in superior courts. Since
civil cases are not heard in district courts, only those attorneys
regularly practicing criminal law in both district and superior
courts were que}ied. In addition, MSRA added several questions to
the basic D.C. instrument format to query how frequently
malfunctions on the tape recording system had made it imposszible

to obtain a transcript of the proceeding.,

The survey was sent to 886 members of the Massachusetts Bar
Association (criminal division), the Massachusetts Defenders
Committee and the District Attorneys' offices stateowide. 265
responses were received; however, the analyst did not
"disqualify" those who had not met certain criteria, i.e., all

responses were included in the analysis. Among the respondents,
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67% had appeared in District courts at least once a month over the
two years prior to the survey and 65.4% had appeared in the
Superior courts at least once a month during the same time

frame.10 Professor Robert Eng of Babson College conducted the

analysis of the survey responses.

RESULTS

Although the questions varied slightly from survey to survey,
several key questions were consistent throughout the four. 1In
each survey, respondents were asked about their overall level of
satisfaction with court reporters and tape recording systems, in
terms of in-court performance, accuracy of transcripts, and

timeliness of transcript production. Tables 1, 2, and 3 provide

the survey responses on those issues.

Table 1
"In terms of in-court performance (i.e., play back, bench
! conferences, going on and off the.recorQ),
pPlease rate your overall level of satisfaction."

Percent Very Satisfied or Satisfied

BC Ontario NM MA
Reporter 94% 95% 95% 93%
20% 20%

Tape System 48% 34%
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Table 2

"In terms of completeness and accuracy of the transcript,
Please rate your overall level of satisfaction,"

Percent Very Satisfied Oor Satisfied

DC - Ontario NM Ma

Reporter 93% 77% 93% 95%

Tape System 373 17¢ 20% 18%
Table 3

"In terms of the timeliness with which transcripts
were produced, please rate your
overall level of satisfaction."

Percent Very Satisfied or Satisfied

bc Ontario N MA
Reporter 69% 443 77% 71%
Tape System 28% 28% NA 31%

It seems clear that in each jurisdiction, reporters were favored
over tape systems for overall in-court performance, completeness
and accuracy of the final transcript, and timeliness of transcript

delivery.

Two other questions were consistent throughout the four surveys,
although they were stated in slightly different form in the
Ontario survey. Each survey asked the respondents to indicate
their preference in a trial setting for court reporters, tape
recording or neither, as the method of preserving the record.

Table 4 indicates the responses received.
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Table 4

ﬁIf g}ven the choice, would you prefer that trials
in which you appear be reported by a court reporter
or by recording equipment?"

DC " Ontario NM MA
Reporter 71% 76% ' 85% 90%
Tape System 12% 12% 7% 3%
No Freference 17% 12% 8% 7%

The final question that was consistent throughout asked the
respondents their opinion of expanded use of tape recording in the

jurisdiction where they practice. Table 5 presents the results of

that question from each jurisdiction.

Table 5

“Whgt is your opinion on expanding the use of
recording equipment in lieu of a court reporter."ll

bC Ontario M MA
Strongly Disapprove/ 54% 71% 75% 74%
Disapprove
No Gpinion 24% 14% 13% 10%
Strongly Approve/ 22% 15%
fply 12% 16%

In two of the surveys, D.C. and Massachusetts, analysis of the
data included cross tabulation of the question dealing with
expanded use of tape recording to determine whether the
respondents' opinions varied consistently with their levels of
experience with tape recording systems. In both instances, the
greater the level of experience with tape recording system, the

less the respondents favored their expansion throughout the court

system.
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In D.C., of those respondents who appear in the D.C. Superior
Court on a daily basis, 60% strongly disapprove or disapprove of
the expansion of tape recording, while only 15% in the same
category approve and none strongly approve. Of those who have
handled more than 100 cases in that court over the two years prior
to the survey, 70% strongly disapprove or disapprove, 26% approve
and none strongly approve.12 In Massachusetts, the results were
virtually identical. Of those attorneys who appear in Superior
Court on a daily basis, 77% disapprove or strongly disapprove of
expansion of tape recording while 10% approve or strongly

approve. Of those who handled more than 100 cases in the two
years before the survey, 84% disapprove or strongly disapprove and

6% approve or strongly approve.13

There was one other interesting finding in the Massachusetts
survey. In the questionnaire, the respondents were asked "Have
you, because of electronic failure or other reason,'been unable to
have transcripts produced from district court
electronically-recorded tapes?" (question 7a) and "If yes, how
fregquently?" (guestion 7b). 65% of the respondents answering this
guestion (n= 227) said they had been unable to have transcripts
produced from the tape, citing such reasons as "inaudibility",
"blank tape delivered", and "inability to locate tapes." O0f those
who said they had encountered problems, 85% had run into problems

between one and five times during the past two years, 8% had run

into problems six to ten times, and 7% had been unable to have a

transcript produced from the tape more than ten times in a two

ear period.l4
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CONCLUSIONS

There is little question that, in and of itself, none of these

surveys establishes a generalizable conclusion that trial

attorneys prefer court reporters to tape recording systems.

However, taken as a whole, the consistency of findings among all

four surveys, taken in jurisdictions using sophisticated tape

recording equipment over an extended period of time in the regular

conduct of court business, supports two conclusions:

= The primary consumers of trial transcripts overwhelmingly

prefer reporter-based transcripts for accuracy, completeness,

and timeliness;

as reading back, reporting bench conferences, and going on

and off the record.

It also seems clear, based on the Ccross tabulations performed on

the data from D.C. and Massachusetts, that familiarity breeds
contempt: The greater the experience with a tape recording
system, the less likely the consumers are to recommend its

expanded application.

Reporters are far more effective in such in-court duties
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FOOTNOTES

Foster, Annual Report, (1946), p. 171.

Ibid., p. 173.

RPC, A Financial Analysis (1978), P

Polansky & Barthlow, 1982, p. 4.

The goal of this study was to query levels of satisfaction
with the recording system in the D.C. Superior Court. One of
the first questions on the survey was "On the average, how
frequently have you appeared in the D.C. Superior Court over
the past two years?" Those questionnaires where the
respondent answered "never® (25 out of 117) were deleted from
the final analysis on the assumption that their answers were
based on general opinion and not on specific experience with
this sytem.

Letter from Mark Nimigan, President of CSRAO, to Jill Berman
Wilson, November 30, 1982.

Anderson, 1982, p. 1.
Ibid., p. 3.

In this instance, the criterion for qualification was
appearance in the District Court at least once a month during
the two years preceeding the survey. Sandia Research Corp,
1982, p. 1.

Bulgar, 1983, p. 3.

In the Ontario survey, this question was phrased in the
opposite context, i.e., the respondents were asked if they
would support the expansion of the use of shorthand
reporting. 71.3% supported the expansion of shorthand
reporting, 14.5% did not support expanded use of shorthand
reporting, and 14.2% indicated that they had no opinion or
provided no response. In Table 5, these figures were
inverted for consistency with the rest of the table.
Anderson, op. cit., p. 12.

Kajdan & Wilson, 1982, p. 4.
Eng, 1983, Table 3.

Ibid., p.2
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A REVIEW OF THE
FEDERAL JUDICIAL CENTER'S
EVALUATION oF STENOGRAPHIC AND
AUDIOTAPE METHODS FOR
UNITED STATES DISTRICT COURT REPORTING

Coopers & Lybrang
September 20, 1983

Contact ; James Keane
1251 Avenue of the Americas
New York, Ny 10020
212/536~3005
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certified public accountants

Coopers
&Lybrand

1251 Avenue of the Americas
Naw York New York 10020

management consuiting telephone (212) 536-2000
services dwision telex 126496
cables Colybrand

September 20, 1983

Edward H. Kight
President

Stenograph Corporation
73000 Niles Center Road
Skokie, IL 60077

Dear Mr. Kight:

At your request we have conducted a limited review
of the 1983 study by the Federal Judicial Center entitled,
A Comparative Evaluation of Stenographic and Audiotape
Methods for United States District Court Reporting (FJC

Study). The results of our review are attached for you
consideration,

.. We specifically examined the FJC Study's statistical
methodology and cost analysis of federal court reporting. We
have not addressed the feasibility or potential costs of
audiotape court recording in general, but only the validity of
the Federal Judicial Center's interpretations and projections.

As issues evolve in the evaluation of court report-
ing, we believe it is important to acknowledge the very
specific context of our review. We have made every attempt to
articulate and document the basis for our observations within
severe time limitations. We do not believe our conclusions
would change in a more complete examination, but we would
expand our analysis and examine a more complete range of
issues in the light of available data. To the extent we were
unable to examine all relevant work papers from the Federal

Judicial Center, we disclaim responsibility for possible
resulting misinterpretations.

We conducted our study to address key issues raised
in the FJC Study prior to a meeting of the Judiecial Conference
on September 21, 1983. We have accordingly used an approach

we believe is appropriate for an audience familiar with the
issues under consideration,

It should be noted that our Chicago office conducts
the annual independent audit of Stenograph Corporation through
its parent company, Quixote Corporation. We have not utilized
audit persomnel or information in the conduct of this review.

0 principal areas of the world
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Edward H. Kight
September 20, 1983 - 2

d that when
ig is an independent report! andﬁqe have agree
EZiZased it must be released in full.

mes
Should you have any q“es?ions-ple:ienzzngiii g?fice
ceane, Director of Litigation Servield b 4y garge of our
- ichard Cooper, o (202/
(212/532_22ﬁ3%e2r620up in our Washington, D.C. offic
Econocml

822-4277)
Very truly yours,
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EXECUTIVE SUMMARY OF CONCLUSIONS

The FJC Study does not provide a comprehensive and
coordinated estimation of the C0sSts of an audio recording
system. It is therefore impossible to state that substantial *
savings would accrue if the current court reporting system is
replaced. This conclusion is derived from our specific
statistical ang economic analysis of the FJC Study. Four
fundamental limitations exist:

Statistical
—==ristical

1. Data from the Administrative Office of the
Courts on transeript production demonstrates that
a& court is not a homogenous unit. Therefore, it
is invalid to even attempt to estimate costs for
4 so~called "average" court,

Economice
—=xnomlc

2. The assumptions in the FIC Study result in an
underestimation of the selected cost items for
an audio recording system.

Even though audio recording personnel would be
performing a Specialist function, salary esti-
mates and a number of related costs are reduced
by assuming a 60,4 ber cent utilization rate,
This assumption is very significant because it
has a direct and cascading effect on & number of

relatively large cost items for audio recording
systems.

3. The FJC Study is partial and inconelusive
because it omits significant cost items, such as
training costs, management implementation costs,
and management administration costs,

B I A S
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4, There is no comparison of the cost differenc?s
between labor intensive systems, such as audio,
and capital intensive systems, such as CAT.

There are potentially substantial differences
which are likely to have a long-term impact.on
raising or stabilizing the price of transcrlpté
to the Government and the parties. This relat%ve
cost increase factor must be examined because it

could offset any proposed savings.

For convenience we have repeated Tables 5 and 6
from the text following page 3-13. Table A shows the a?eas .
where we disagree with specific cost items ?r the om1551o: o)
specific cost items. Table B shows our estimates for ?oi )
items that were included in FJC study and a "?" for omit ? .
items. Given the time and data available it was not possible

to estimate these unknown costs.

oy
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Table A

DEGREE OF AGREEMENT WITH FJC'S AUDIO RECORD...

COST ASSUMPTIONS/ESTIMATES

|CATEGORY
|

[NO DIFFERENCE|SOME DIFFERENCES|{MAJOR DIFFERENCES|UNKNOWN
I : I | !

|Personnel

|Benefits

|Space
|

|Furnishing and telephone *

|Audio equipment

|Audiotapes

14

|Installation

|Court-ordered transcripts ' *

{Training

|Management/Implementaton *

|Management/Administration . ' #

|Transcription costs to the
|Government

I
I
|
!
|
|
|
I
I
I
!
|
|
|
!
:Equipment maintenance * :
|
I
|
|
I
|
I
|
!
|
|
!
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Table B
COST COMPARISON FOR AN AUDIO RECORDING SYSTEM: SIX YEAR COST
[ 18T | 2ND | 3RD [ OTH | 5TH [ 6TH ]
CATEGORY | YEAR | YEAR | YEAR | YEAR YEAR | YEAR i TOTAL
I | [ [ ]

Personnel | 11,442 ] 11,900 | 12,376 | 12,871 | 13,386 | 13,921 | 75,896
|(18 9143)‘(19 700)%(20,1489):(21,308)1(22,161)‘(23,0!47)%(125,6148)
|

Benefits | 1,293 | 1,464 | 1,646 | 1,841 | 2,048 | 2,269 | 10,561
I (2 141)% (2, “23 ‘ (2.725)= (3,047) (3,391)} (3,757){ (17,u84)

Space | 927 | 4| 978 { 1,015 | 1,040 | 1,065 | 5,979
: (2,955)= (3, 0“2)= (3,120): (3,198)= (3,276){ (3,35“){ (18,945)

Furnishing and telephone | 1,840 | 265 | 290 | 315 | 340 | 365 | 3,415
} (1.8H0)= (265)= (290)= (315)‘ (3&0): (365)= (3,415)

Audio eduipment | 10,200 | v 0| 0| k 0| 0| 0 | 10,200
:(10 200): ‘ (0)1 (0)= (0)1 (0)1 (0)} (10,200)

Audiotapes ¥ | 1,050 | 1,050 | 1,050 { 1,050 | 1,050 | 1,050 | 6,300
{ a, 320)} (1,320)= (1,320); (1,320): (1, 320)l (1,320)= (7,920)

Equipment maintenance ] 0} 1,225 | 1,285 1 1,350 | 1,490 | 1,890 | 6,770
; 0): (1,225)1 (1,285)= (1,350)= (1, ”90)= (1,”90)1 (6,770)

Installation | 3,000 i 0| 0| 0 | (/] 0 | 3,000

: { (3, 000)‘ (0)1 (0)= (0)= (0)1 (0)= (3,000)

Court-ordered transcripts ] 2 | 272 | 272 | 272 | 2712 | 272 | © 1,632

(27 )} (272) (272)} (272)% (272)} (272)} (1,632)

Training ? : ?2 1 l ? : o = ? } 2

Management./implementation l ? : ? 2?2 | ? | ? : ?2 | ?

: | | | |

Management/administration } ? % ? i 7 % 7 ?2 | 7 ?

| | |
Transcript costs to the Government ? : ? ? ; ? : ? , ? : ?

_) Coopers & Lybrand estimates

[
i
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I. STUDY BACKGROUND

Coopers & Lybrand was engaged by Stenographic
Corporation to conduct a limited review of the 1983 Federal
Judicial Center Study entitled 4 Comparative Evaluation of
Stenographic and Audiotape Methods for United States Distriect

Court Reporting (FJC Study).

Stenograph Corporation is a subsidiary of Quixote
Corporation. It sells stenographic equipment, including
computer assisted transcription (CAT) devices and software.
Because of our experience in evaluating manual and automated
systems for litigation data, we were asked to provide an
objective assessment of the FJC Study findings and conclusions
that audiotape recording is a cost effedtive alternative to
stenographic court reporting.

Audiotape recording technology does not utilize
stenographic devices or computer assisted transcription
systems. Should the findings of the FJC Study be adopted,
they would have a direct impact on court reporters and sup-
pliers of stenographic devices.

Our Approach

Our review proceeded in two phases. In the first
phase we used a multi-disciplinary team to examine issues and
determine if sufficient reliable data were available to reach
sustainable conclusions regarding the FJC Study. This review
team consisted of senior staff: two Ph.d. Economists, two
specialists in federal program cost evaluations, a specialist
in office and clerical operations and an attorney with exten-
sive experience in litigation and legal information systems
development. This team concluded there were sufficient

O R A s cho o e
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questions about the FJ¢ Study to warrant further investigation
based on available literature and the partial availability of
FJC Study's workpapers,

The second phase consisted of analyzing key points
in prior studies of court reporting methods, examining the FJC
Study in detail, selectively reviewing some of the raw study
data, confirming our conclusions against the literature as
well as our substantive experience in the various disciplines
within the scope of study and, finally analyzing the results
in the body of this report.

Because of time constraints and the unavailability of
the complete FJC Study workpapers, we have only conducted a
limited review.

‘Qualifications

Our firm and members of the analysis team have
participated in a significant number of federal program
evaluations. The engagement leader, James Keane, was a
prineipal investigator in our Comparative Systems Analysis of
JURIS, LEXIS and WESTLAW* for the U.S. Department of Justice,

(1979). Mr. Keane was formerly an Assistant Attorney General
of Maryland, and a Director of Research for Aspen Systems
Corporation's Legal and Regulatory Information Center. In
addition to experience as a court clerk, law clerk and
litigator, he has over eight years consulting experience in
developing manual and computer operations for processing
litigation data.

¥Contract JAOMF-79-C-0072, available in microfiche from the
National Technical Information Service, No. TB80225899,
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The staff economist who conducted the detailed
analysis of statistics, costs and economics was John Beaumont
of our London Economic.Studies Group. Mr. Beaumont has been
a Professor of Quantitative and Theoretical Human Geogra-
phy in England and is currently assisting our U.S. offices in
regional and national economic forecasts for public and
private sector programs.

The senior economist on the team, Dennis Dugan was
the former Chief Economist for the General Accounting Office.
The review partners for the study were Alan Silverman, National
Partner in Charge of our Litigation Service Group and a former
Director of Litigation Analysis for the International Business
Machine Corporation, and Richard Cooper, Partner in Charge of
our Economic Studies Group in Washington, D.C.
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II. STATISTICAL METHODOLOGY

Site Selection

The information in the FJC Study is obtained from a
sample of twelve district courtrooms from the population of
U.S. District Courts, many of which have multiple courtrooms.
The representativeness of this sample is of paramount impor-
tance because it is the foundation from which the results and
conclusions are derived,

"pProject sites were selected with an effort to
obtain a range of -court sizes, caseloads, case
types, and volume of transcript demand, and to
include some courts in which at least some
reporters used computer-aided transcription (CAT)
'and some courts in which bilingual proceedings
could be expected" (FJC Study, p. 22).

The FJC Study uses this cross section to analyze
accuracy and timeliness of delivery but not to analyze costs,
where they use a .mean or "average" court. To understand the
interrelationship between total transcripts and transcript
type, we constructed a matrix of bgth factors in Table 1 from
data for the test site District Courts (not courtrooms)

3 ‘available‘from the Administrative Office of the Courts. The

table clearly demonstrates inherent variability. In the absence

of detailed (fixed and variable) cost structures of individual

; courts, sole reliance on an "average court' can provide misleading
results. No account is taken of the skewed distribution of court

sizes in the country.

A B O R A

This failure to recognize explicitly Courts' hetero-
g generity is the fundamental weakness of the FJC Study's cost
; } analysis. This shortcoming is very surprising given the
: earlier commissioning By the Federal Judicial Center of a 1971
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PROFILE OF FJC's STUDY'S
PROJECT SITE COURTS

Total Transcript
District Court Pages for Project
(locations Courts for 1982¢ Ordinary Expedited
within District) (% of Circuit Total) Transcripts Transaripts

PA(E) 154,106 122,573 3,937
: (35%)

NY(E) 107,631 18,981 4,265

(Brooklyn) (15%)

MA 88,376 62,586 3,537

(Boston) . (63%)

CA(N) 72,759 33,794 12,365

(San Francisco) (12%) ’

MO(E) 50,988 h9,753 871
‘ (19%) "

AL(N) 38,051 34,067 932

(Birmingham) (7%}

TX(W) 35,803 23,450 9,666

(San Antonio) (8%)

WA(W) 35,755 30,460 4,841

(Seattle) (6%)

NW 31,566 18,537 3,578

(Albuquerque) (13%)

sC 21,286 20,229 624

(Columbia) (8%)

WI(W) 13,566 11,122 1,151

(us)
LA(W) 6,960 6,240 579
(Opelousas) (2%)

National Total of
Transcript Pages 4,390,334

#These statistiocs are for courts and were not broken down by courtroom. They

transcripts of official court proceedings held before judges and magistrates.

also inciude Court-ordered transcripts.

Table 1
Daily Hourly
Transcripts Transcripts
23,057 2,825
62,626 20,966
11,403 10,285
12,528 14,072
4o -
1,540 166
56 2,631
8 X
9,461 -
70 102
1,174 -
AL A -
include
Totals

114




e VT

———— o ——

145

II. STATISTICAL METHODOLOGY

Site Selection

The information in the FJC Study is obtained from a
sample of twelve district courtrooms from the population of
U.S. District Courts, many of which have multiple courtrooms.
The representativeness of this sample is of paramount impor-
tance because it is the foundation from which the results and
conclusions are derived.

"Project sites were selected with an effort to
obtain a range of court sizes, caseloads, case
types, and volume of transcript demand, and to
include some courts in which at least some
reporters used computer-aided transcription (CAT)
‘and some courts in which bilingual proceedings
could be expected" (FJC Study, p. 22).

The FJC Study uses this cross section to analyze
accuracy and timeliness of delivery but not to analyze costs,
where they use a mean or "average" court. To understand the
interrelationship between total transcripts and transcript
type, we constructed a matrix of both factors in Table 1 from
data for the test site District Courts (not courtrooms)
'available_from the Administrative Office of the Courts. The
table clearly demonstrates inherent variability. In the absence
of detailed (fixed and variable} cost structures of individual
courts, sole reliance on an "average court'" can provide misleading
results. No account is taken of the skewed distribution of court
sizes in the country.

This failure to recognize explicitly Courts' hetero-
generity is the fundamental weakness of the FJC Study's cost
analysis. This shortcoming is very surprising given the
earlier commissioning By the Federal Judicial Center of a 1971
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study of court reporting systems by the U.S. Department of
Commerce, National Burea