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be exploited by terrorists—this subcommittee is well aware, having
held a hearing on it, that the administration has proposed a pack-
age of legislation designed to close some of the gaps in our domestic
criminal law and to provide more effective means of combating
international terrorism. We appreciate the strong support we have
received from the chairman and members of this subcommittee and
the spirit of creative cooperation you have shown in joining us in a
search for legislative answers to what we all agree is a grave prob-
lem. It is in the same spirit that we have considered the bill before
you today.

With respect, Mr. Chairman, we do have serious reservations
about the particular approach reflected in this bill. Although the
bill does not say that it repeals diplomatic immunity in cases in
which diplomats use firearms to commit felonies, it does undercut
the principle of absolute criminal immunity for diplomats. The bill
could thus provide an occasion—or a pretext—for foreign govern-
ments to retaliate by exposing our diplomatic personnel abroad to
criminal liability. Article 47(2)(a) of the Convention permits a state
to apply any of the Convention’s provisions restrictively to foreign
diplomatic personnel on a basis of reciprocity. Therefore, any nar-
rowing of the scope of criminal immunity afforded to foreign diplo-
mats in the United States could provide a rationale under the
Vienna Convention for foreign governments to take similar meas-
ures with respect to our personnel stationed in their jurisdiction. I
am sure this subcommittee need not be reminded that many for-
eign states in which our diplomats serve do not guarantee the same
standards of due process we take for granted in America. Consider-
ations such as this underlie the principle of absolute criminal im-
munity for diplomats, a principle of both international and domes-
tic law which our country has observed faithfully since its begin-
nings. We could not in good conscience send our people and their
dependents overseas without the protection that they derive from
this important principle.

Because of this potential for retaliation, the bill presents a real,
though obviously unintended, risk to our efforts to protect U.S.
Government employees overseas against terrorist attack. We now
have an extensive program of security protection for our people
overseas, involving officers of the State Department Office of Secu-
rity as well as the marine guard detachments at well over 100
posts around the world.

And at this point, I will depart just momentarily from my pre-
pared text to point out, as Senator Denton did, that the marines of
whom I am speaking in my statement are the marines who are as-
signed as marine guards in the Embassy rather than our marine
forces who were present in Lebanon.

The marine guards in the Embassy, as Senator Denton indicated,
do have the protection of diplomatic immunity. Marines and State
Department security officers who provide such protection are
armed and have authorization to use their weapons in extremely
threatening situations.

Senator DENTON. Excuse me, Mr. McGovern, if I may interject a
question here for clarity because I do not want it to get lost. The
marines assigned in the Embassies, you say they have diplomatic
immunity. It was my previous understanding that they had it only
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insofar as they were functioning as extensions of the Ambassador’s
staff and that cutside in a bar or in driving that would not be the
case. If that is incorrect, I want to correct my own impression.

Mr. McGoverN. Certainly, and first let me say that as my state-
ment goes on to point out, the circumstances that I am directly ad-
dressing here are instances in which I expect that they might be
called upon to use their weapon in the course of their regular func-
tions. But let me give Mr. Dalton an opportunity to more thorough-
ly explain.

Senator DENTON. I will be glad to wait for that, but I do want to
understand the full coverage of diplomatic immunity extended to
the marines in an Embassy.

Mr. McGoverN. Fine, we will address that at the beginning of
the questioning period.

Returning to my prepared statement; if diplomatic immunity
were to be cut back under a measure such as S. 2771 in other coun-
tries, a marine guard who discharged his weapon in the line of
duty to protect his own life or the life of a threatened American
diplomat would be in jeopardy of criminal prosecution in a foreign
tribunal.

We cannot assume that the defense of self-defense as we under-
stand it is recognized in all legal systems. Nor—given the political
influence that can be brought to bear upon the judicial process, not
to mention the exercise of prosecutorial discretion in some coun-
tries—can we assume that a well-founded defense of self-defense
would necessarily prevail. Indeed, it is entirely conceivable that an
attack leading a marine to react in self-defense might be inspired
and directed by the host government, an act of state terrorism.
And even if ultimately acquitted, the marine would have suffered
collateral consequences of criminal prosecution including, possibly,
a long period of pretrial detention under conditions and subject to
treatment we would consider cruel and unusual.

The detrimental effect of such a prospect on the readiness of our
marines and security officers to provide effective protection in an
emergency can easily be imagined. We are already asking these in-
dividuals to risk their lives to protect those under their care.
Should we also ask them to assume the risk of criminal prosecution
under the circumstances I have just outlined? I submit that we
should not. And, to repeat, I further submit that considerations
such as these underlie the decision of the international community
that diplomats much have absolute criminal immunity.

A review of our own experience as a host state over the last
decade has turned up only one case in which a person entitled to
diplomatic immunity, the son of an ambassador, used a firearm to
commit a crime. He was required to leave the United States.
During approximately the same period, there have been at least
two cases involving our personnel abroad. In both of those cases,
prosecution for the crime took place in the United States rather
than in the country where the crime occurred.

Senator SpeCTER. In the case where the son of a diplomat was re-
quired to return home, did his home state prosecute him?

Mr. McGoverN. I do not know the answer to that question, Sena-
tor Specter. I will ask my colleagues when we come to the question
period if they know the answer, but I do not know the answer.
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Senator SpecTer. Well, let us find out now. Anybody know the
answer to it? It seems to me that it is important if justice was done
in the case.

Mr. MaLMBORG. I knew that question would appeal to your heart
because I was agonizing with you when you were trying to pros-
ecute that sailor. No; they did not prosecute. ’ o

Senator SpECTER. Well, I am not surprised. What is the justifica-
tion, Mr. McGovern, for extending diplomatic immunity to the son
of a diplomat?

Mr. McGoverN. Mr. Dalton. .

Senator SpecTER. What diplomatic pursuits does the son engage
in? o

Mr. DartoN. The theory, Senator, is that the immunities upder
the Convention which are provided to diplomats are also provided
tc members of the family who are not nationals of the receiving
state, and the reason for that is it is thought that a prosecutmn.of,
say, an ambassador’s wife for a crime would have the same foreign
affairs adverse effects as the prosecution of an ambassador.

Senator SPECTER. Why? _ o

Mr. DactroN. Why? Mr. McGovern’s testimony indicated to_you,
for example, that if one did not have immunity from criminal juris-
diction, say, for marines that marines might be prosecuted.

Senator SPECTER. What marines are you talking about? The ones
in Lebanon? o

Mr. Davron. No. The ones in the Embassy. People who are parts
of a diplomatic mission who happen to be marines. .

Senator SPECTER. Do marines enjoy diplomatic immunity? _

Mr. DartoN. Yes. Under article 37(2) of the Vienna Copventlpn,
they are exempt from criminal prosecution in the state which
they serve. . .

Senator DENTON. So to clarify my previous question, then, any
marine assigned to the Embassy on guard duty is as immune as
any diplomat——

Mr. DavToN. From criminal jurisdiction, yes.

Senator DENTON [continuing]. 365 days a year, 24 hours a day.

Mr. DarLTON. Yes. . _

Senator DENTON. Not just insofar as he is or she is performing
her duties as an extension of the Embassy staff. _

Mr. Darton. That appears to be what article 37(2) of the Vienna
Convention says. . _

Senator DENTON. Since “that appears’ is used, I will look further
into it or maybe you can, because I would like to get that absolute-
ly clear. .
yMr. DarroN. All right, Mr. Chairman. We will provide you a
written paper on this question. .

Senator DENTON. That will not be necessary. You can give me a
one sentence if you finally decide it is an absolute diplomatic im-
munity 24 hours a day regardless of what they are doing, I will
accept that. I am not trying to be a pest here. .

To add some light on what Senator Specter is getting at about
whether or not the person was prosecuted in his own country and
to amplify the significance, get at the significance of what Mr.
McGovern is now talking about, we have a report here from the
British, dated June 12, 1980, which was part of the input to the
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consideration by Parliament which we referred to earlier and in-
cluded as part of the record.

They give the following statistics which are pertinent to the
present context of discussion. They talk about the number of occa-
sions on which persons entitled to diplomatic immunity have es-
caped arrest or prosecution in the period 1974 to 1984, and they
take four categories of sexual offenses, one category of firearms of-
fense, and then other offenses.

And I would just, for all of our information, since even the State
Department officials may not be aware, give you a few excerpts. In
terms of sexual offenses, taking rape, which happens to be section 1
of Britain's Sexual Offenses Act of 1956. Rape, there was one case
in 1977 and one case in 1980. Gross indecency, there was one case
each in 1974, 1975, 1976, 1977, 1980, 1982, and two cases in 1983.

Indecent assault: One in 1977, one in 1979, and one in 1984. The
unlawful possession of a firearm under their Firearms Act of 1968,
phelrgsgvere two offenses in 1974, one in 1977, one in 1980, and one
in .

The assaults, including assaults on individuals, occurred in 1975,
1976, one each; 1977, two each; 1979, three; 1981, two; 1982, three;
1983, one; and nene on record so far this year. _

Assaults of a police officer: There were two each in 1975, 1976,
1982, 1983, and one each in the intervening years between 1977 and
1982. Road traffic deaths by reckless driving, they go into that.
Reckless driving, driving under the influence of drink and drugs.
This averages about 20 a year for every year there.

And they have 102,000 fixed penalty notices canceled on ground
of diplomatic immunity between 1974 and 1983. They include
minor offenses as well as major offenses.

So we are into an interesting area, particularly when the ruler of
a nation gives orders to commit terroristic acts, and I might as well
say at this point that three solutions you mentioned, closer co-
operation between police and security organizations, use of the
powers of the receiving state under the Vienna Convention in such
matters as the size of the missions and the number of buildings en-
joying diplematic immunity, and third, expulsion from their coun-
tries of known terrorists, appear to me not to satisfy, I admit, the
one situation in which Qadhafi, and the man were involved. It
would only take one man, one building, one ruler like Qadhafi, and
you are going to have some innocent victims, perhaps hundreds of
innocent victims.

We have narcotics and nuclear considerations here that are
brand new, involved with certain Nicaraguans who have undergone
allegations and attempts to bring them to trial in Canada, ongoing
now.

We have just had the Soviet-Swiss involvement with the big
truck in which they wanted to consider it a diplomatic pouch. I
think it is about time we look at this thing and we looked at it
without the sophistication in the true sense of the word which at-
tends diplomatic relations in a more civilized era.

So the curve ball you guys seem to have thrown here starts off
with saying you consider the question of amending the Vienna

Convention a very difficult one but you have not yet taken a posi-
tion on it.
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Then you. say your position depends on whether or not a tough-
minded assessment of amending it would have a net gain or loss

being different in other tountries. You mention, and all of these
are good points, about the agency involved which has to look this
over 1s a U.N. one which is not likely to come up with a satisfac-
tory answer from our point of view, the International Law Commis-
sion and you are already trying to prevent them from a mischie-
vous exercise in which they would liberalize in favor of terrorism
or whatever the present convention.

believe, gentlemen, that much of the liberal/ conservative,
Democratic/ Republican, if you will, split as regards our perspective
on Centrgl America, the Mideast, terrorism in general would disap-
pear, as it should, if we were to have a confrontation legalistically
about this and expose that which is going on.

I cannot believe that common sense, common decency, and
common law would not require the kind of corrections that we
have in mind, and if they can do what they did in Iran, granted it
might not be directly relevant in that we may not have had diplo-
matic relations with that revolutionary government, but if Qadhafi
can be giving the kind of orders he is giving, if Castro can be expe-
diting drug traffic into the United States, which we have proved, if
Nicaragua 1s involved in cocaine profits, if one insurgent Commu-
nist group in Columbia is making $100 million a year in drug ex-
tortion . money, and we are fighting to give a few hundred million
dollars to the entire area down there to protect freedom, let this all
be known.

Let us get into whether or not these are good guys down in the
Sandinista government or whether Bulgaria is that ordinary a
country or whether she is not a principal dirty player in the dirty
hardball that the bad guys are playing around the world against
the United States.

And you might not see two identical hands in the Washington
Post, one the United States, one Soviet pushing missiles toward one
another with the only distinction being the insignia on their
sleeves. That is absurd. We do not have two equally obnoxious su-
perpowers.

I am sorry for that interruption, but it is what is in my heart,
and I wanted it said.
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Senator SpECTER. Mr. Chairman, if I might just pursue one ques-
tion. I can understand the marines who are on guard duty having
diplomatic immunity since they are working in furtherance of the
diplomats there.

But why the diplomat’s son? Why the diplomat’s wife?

Mr. McGovern. I think, Senator, though I frankly admit my own
rather shallow background in this area, if I could begin to try to
address your question, I think that one consideration is that the
diplomat’s wife and the diplomat’s son are as subject to the possi-
bility of unfounded and extortionate charges and the abuse of the
criminal process as is the diplomat himself, and they are a way of
getting at the diplomat.

Senator SpecTEr. Well, what is the experience on that? Have
there been any efforts made for unfounded or extortionate charges
against families, sons, or wives of diplomats?

Mr. McGoverN. Well, as we now have the absolute criminal im-
munity, it is difficult to say what our experience would be because
it is not possible, consistent with the convention, for such charges
to be brought, but I think our recent experiences, for example,
newspaper headlines that we have seen recently with regard to in-
cidents in the Soviet Union and the roughing up of our diplomats
there indicate that, as Senator Denton rightly points out, there are
countries that do not play the game by the same rules. The coun-
tries, in fact, that use international fora like the United Nations to
create a system of rules that they clearly intend to abuse.

And I think that there is a very real possibility that by opening
up the possibility of criminal prosecution for firearm offenses we
would see some other countries using the possibility of reciprocal
restriction of diplomatic immunity to take advantage of the oppor-
tunity to charge our diplomats with unfounded crimes and there-
fore to significantly cut into their ability to effectively represent
the interests of the United States.

I think that is just as real a concern and a likely possibility as
the very real problems that you have pointed out happening in the
United States.

Senator SpecTER. Well, Mr. McGovern, I hear you but I cannot
agree with you. They rough up our diplomats while we observe the
diplomatic immunity. They are not playing according to any rules
to favor them.

When you talk about extortionate demands, public prosecutors,
as you well know, have to approve a criminal prosecution. Some-
body cannot go out and arrest a diplomat’s wife or son in Washing-
ton, DC, without going to the U.S. attorney, and there is a dispas-
sionate review by a quasi-judicial official.

How can there be an extortionate arrest of a diplomat’s son or a
diplomat’s wife?

Mr. McGovErN. Senator Specter, I will frankly say to you I am
not concerned with the possibility of abuse of that sort occurring by
the U.S. prosecutorial officials. That is not my concern. My concern
is that reciprocally we will find those kinds of abuses occurring
abroad with regard to our diplomats. I do not expect that if this bill
were put into effect in the United States that we would see pros-
ecutors or judges acting inappropriately.
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Senator SpecTeEr. Well, you talk about marines. What is our ex-
perience about marines on Embassy posts firing their weapons? Do
we have many such cases?

Mr. McGoverN. Well, let me give Mr. Arnold, who is the Princi-
pal Deputy Director of the Office for Combatting Terrorism, the op-
portunity to respond to that question.

Mr. ArNoLD. Senator, I would like to talk briefly to the previous
question.

Senator SpecTeEr. Well, would you start with my question, and
then talk to the previous one.

Mr. ArNoLp. We do not have a large number of incidences of our
marines using their weapons for any purpose.

Senator SPECTER. Any?

Mr. ARNoOLD. Any purpose. There have been some.

Senator SpecTER. How many?

Mr. ArNoLp. I am not in a position to answer that statistically.
Maybe Gordon Harvey is, but it is a very infrequent occurrence.

Senator SPECTER. When was the last one that you recollect?

Mr. HarvEey. I cannot recall, Senator Specter, a specific incident
where the marine took a weapon with him when he went into the
community and used it.

Senator SPECTER. § - . what I am concerned about is erecting bo-
geymen, that marines ure going to be prosecuted for using their
weapons when we do not have any factual basis for marines having
used their weapons so that it is going to require some sort of de-
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And I am not persuaded that some foreign nation is going to con-
coct one any more than they will seize somebody without the recip-
rocal issue.

Mr. McGoverN. If I may interject just a moment, Senator, I ap-
preciate your desire to see to it that we are talking about real prob-
lems here and not phantoms. I do not think, though, that we are
talking about bogeymen.

The attack upon our Embassy in Tehran, as well as the attacks
upon our embassies following that incident showed that just as the
problem of state terrorism is a problem that we are grappling with
today, one aspect of that problem is the attack upon our diplomatic
personnel abroad.

It’s almost unprecedented that this sort of thing would have hap-
pened a decade ago, but it is happening now, and I think we can
anticipate that it is going to happen with increasing frequency.

Senator SpPECTER. But that is precisely the point. They take our
Embassy in Iran not by way of any reciprocal action because we
are locking up murderers here, they just do it. They do not need
any reciprocity excuse to do that, if they choose to.

Mr. ArRNoOLD. Senator, that gets us to the much larger problem
that your bill addresses, and I think we need to discuss that a little
bit. The true problem here is not the issue of weapons and their
use or the specific issue of a given violation of privileges extended
under the Vienna Convention.

But the basic question is states that choose to go outside the
normal of international behavior, international laws, if we may be
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I have not yet seen in attempting to deal with this kind of a
problem a fundamental difference between our basic problem of
dealing with the criminal element within our own society.

We first struggle with the issue of how we are going to go about
getting that person or that group back into line with the norms—
but a state that is resorting to assassination or kidnaping or hos-
tage taking or hijacking acts of terrorism, a state that is supporting
acts of international terrorism and among other things using the
facilities of diplomacy to assist in that activity, or a state that is
violating diplomatic privileges in a direct way is behaving in an
outlaw manner. It poses a special kind of challenge to us as a
democratic society with rules on the protection of civil liberties as
an international state, a respectable state, seeking therefore to
maintain the norms of international behavior we are especially
challenged by this kind of a problem.

There is not an easy answer to it. We bring to bear all of the
diplomatic and political sanctions that we can bring to bear in
order to cause a state that is behaving in this fashion to get back
in line with the norms.

If we fail on that, our options are not very good because, unless
we are prepared to abandon the values and the norms of our insti-
tutions, we are severely limited. I think diplomatic privileges in the
international sense pose a particularly stark example of this prob-
lem for us, but it is immensely difficult to deal with it without
damaging the institution that you know you have an immense in-
vestment in preserving, and I think that’s exactly where we are, a
very difficult problem.

I very much appreciate the thought and effort that you are put-
ting into trying to deal with it. I do not envy you your task.

Senator DENTON. Mr. Arnold, we have not begun to paint what
we consider to be the bigger picture here. You all have several
times said there is something bigger involved. I think there is
something bigger involved than we have discussed yet.

I do not believe the Soviet Union would be foolish enough to call
upon its surrogates or those over whom it has influence and con-
test or make a big fuss or counterproductive effort which derives
from trying to correct what happened in London.

I think they would be fools to do so. I think they know they
would be fools to do so, and that, to me, knocks the pins out from
under what you gentlemen are really getting at.

I do not believe they are that dumb. I think they are much more
sophisticated in psychological warfare, much more aware that
world opinion is something which they want to play favorably
upon.

They would lose so many allies in the media around the world
who, in good will, concentrate more upon our own flaws because
that is the good of journalism which is to force the United States
toward realization and behavior of the principles our Founding Fa-
thers laid down, both nationally and internationally.

And so I do not really fault the media for that, but they have
gone overboard. They do not realize how many orders of magnitude
more evil than our flaws have evidenced us to be, at times and in

\ privileged to call them that, and behave in an outlaw fashion.
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survival and the survival of our interests around the world and
eroding them so much as they have already.

I do not believe the Soviets would be fool enough and I do not
believe Libya could make or any other nation could make a big
case out of tearing the Vienna Convention apart simply because we
want to stop some nut from going out a window with a machinegun
on the direct orders of his ruler and blasting people away. I just do
not see that argument.

Mr. McGovEeRN. Senator Denton, if I could pose what seems to
me to be a likely reaction of the Soviet Union, if we were to have
this bill, they may well, for example, have a response which they
would characterize as being in the same vein, making it unlawful
for a diplomat to carry a weapon. _ .

Now, I think that might clearly handicap our people in their
ability to protect themselves.

Senator DeEnTON. But do you not see that the world would not
buy that? The United States would not buy that. The liberals in
the United States would not buy that. They would lose ground on
that. Yes, those tricks are all available to them, but I agree with
Senator Specter. I think they are bogeymen.

Mr. McGoverN. Well, you are clearly reasonable men who are
terribly concerned with this problem, and I hope that you will con-
cede that we are both reasonable and equally goncerned, and this
appears to be one upon which reasonable men differ.

I think that there would likely be that kind of reaction and the
desire to choose pretexts as occasions arose or as our relations with
the Soviet Union waxed or waned to accuse our diplomats falsely
and to abuse them in that respect.

Senator DENTON. Well, they can already do that, though, Mr.
McGovern. That is running through everybody’s minds. They have
done that in Iran. They can do it anytime they want to. _

The point is whether or not they can be deterred from it. If we
give them good reason to desist from doing that in terms of world
opinion and/or reaction on our part in terms of prosecution within
this country, then they will stop. They are not after any kind of a
compassionate justice end. They are after advantage.

Mr. McGoverN. I do not disagree with you, Senator, and I take
the point that Senator Specter made that it is always possible that
an outlaw nation will do something of this sort anyway, and some
already have.

But we have been able to insist on those occasions that they were
clearly acting outside of the law and of the Vienna Convention. If
we were to give them the opportunity to begin criminal prosecu-
tions, it would be much easier for them to camouflage improper
conduct under the guise of upholding their internal domestic law,
and I think that that is a real possibility. o

Senator DENTON. Mr. McGovern, there is a built-in feeling within
the Senate, some aspects of which I deplore. Let us depart totally
from the United Nations. We have proposed certain senses of the
Senate resolutions which are in that direction. To bring to public
exposure the International Law Commission’s trends and thrusts I
do not think would be bad. .

I think they would have to back down from that. We are taking
the position that if we do anything that tempts them to get even
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sillier or meaner, they are going to do it. Therefore, we cannot
stick up for our just rights. It seems to me that that is it.

Now, do not take my excitement for indignation against the
State Department. I admit I do not know, as I said when I started,
all the ifs, ands, and buts about this, but I am not entirely un-
schooled in this myself in the confrontation between the East and
West even in its diplomatic aspects.

I was offered, through the Chief of Naval Operations, the job of
national security adviser to the President, two or three members of
which you are very familiar with. Brent Scowcroft was a man I
would have replaced had I accepted that invitation. I did not accept
for reasons I will not bore you with.

But I do believe that we are making an error when we think of
all the possible things on the horizon that could come up were we
to take some commonsense action that the entire public of the
United States and the world, to the degree that they are free to
express themselves, would agree with.

I think that is the wrong premise from which to depart.

Mr. McGovernN. I take your point, Senator, and I want to empha-
size again that this administration and the State Department has
not taken a position on this question and certainly our internal de-
liberations will be and should be influenced by the hearing that
you have held and the sentiments that you have expressed.

I feel that it is my responsibility as the lawyer to the State De-
partment to point out some of the problems that might arise, but it
is very often the case that a lawyer after pointing out some of the
risks, will find that his client for good reason says, “Fine. Let us go
ahead and assume those risks. The gain is worth the candle.”

So I simply want to point out to you as I would to my client that
it is not absolutely clear that if we engage in the process of amend-
ment that we will necessarily find that the final product will be a
convention that cuts back on privileges and immunities. It might
be a convention that expands them.

Senator DENTON. That is a generous statement, and one which is
characteristic of the good will you are showing here. In return, let
me say that my mind is still open, too. I am propounding a side
which I feel, but I do not feel any omniscience in propounding it,
but I do have a deep feeling that something like what I have been
sgying must be said in consideration of what we are confronting
there.

Would you mind going ahead with the remainder of your state-
ment? You were almost finished, and I apologize for our long inter-
ruption.

Mr. McGoverN. I will simply summarize by saying that the con-
siderations that we have pointed out make us believe that, on bal-
ance, the system created by the Vienna Convention may well be
the most consistent with our interests as a global power with repre-
sentation in every corner of the world.

We believe that the enactment of S. 2771 would weaken those in-
terests, but as I indicated earlier, we want to continue to consult
with our allies and certainly we consider that among our allies is
the U.S. Senate, and we want to have the opportunity to have a
continuing dialog on this problem as we do on every aspect of inter-
national terrorism, and we look forward to that.
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That is the end ofTrﬁy slf;atemeqt.

Senator DEnTON. Thank you, sir. _ .

Iealrltt? gcl;ing to defer to Senator Specter. I will submit any further
questions which I may have in writing, but I defer because of his
extraordinary interest and stepping ogtdof the normal duties which

fficient to keep us all overoccupied.
arie i;lanlt(:: 1;011 to kngw that I normally defer to the State Depart-
ment. I do not like 535 Secretaries of State, and all of my col-
leagues have heard me say that in closed and open forum.

But I do believe that this is in the true separation of powers
something which we both ought to express ourselves on to some
degree, and I appreciate what you said about still being open-
minded. Soct

Senator Specter. .

Sgnator SI;ECTER. As a legal proposition, would S. 2771 not Abe
subject to enactment until the Vienna Convention of 1961 was

i d? 3 3
m(l)\cili‘f.iei\/[CGOVERN. I think as a legal proposition, one could enact
2771, and it would override our current obligations under the
Vienna Convention as the later expression of the legislative will.

Senator SpECTER. What is the mood of the British Government
toward modifying the Vienna Convention in the light of announce-
ment which came from the Thatcher government about wanting to
do something on this subject? .

OI\S;[rTnMCG(%VERN. I believe that the British Government, and I
have not myself spoken to representatives of the British Govern-
ment at the policy level, but it is my understanding that they have
this matter under active consideration. _ _ '

1Senator SpecTER. Well, I know they have it under active cons1d(i
eration, but I would like to know, I think the subcommittee wofult
like to know something more than that. Would you make an ef Ofd
to find out what they are thinking about and whether they wou
be receptive to joining with the United States in trying to stop rep%
etitions of the Libyan terrorism which resulted in the murder o
the policewoman?

1?411)‘. McGoverN. Certainly I will. I know that they are probably
more concerned than any government because they have been the
victim of the most recent and most shocking incidents of this sort,
and we will take an opportunity to try to find out with specific re-
spect to the amendment of the convention what their current
policy position is. _

Mr. Arnold would like to address you for just a moment. .

Mr. ArNoLD. One area that is under active d1scuss19n, Senator, is
that area of what within the existing rules of the Vienna Conven-
tion can a receiving state do through interpretation of its obliga-
ti under the Convention. _ _

lo’i‘l}iat really is a question that gets to the heart of the issue raised
by Mr. McGovern when he said that this was a special kind of
problem for international cooperation. But with a convention like
this or with an international institutional framework like this, 1§

you do not have the active, Wi}llling support of a large number o

tates, you just do not get anywhere.

° %ut 1}f" wé] were in agreement, a large number of states, that the
obligations of the receiving state are more restrictive than they
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have up to now been interpreted, that might go a good step in the
right direction.

Senator SpEcTER. What are you talking about—the obligations of
a receiving state? What do you mean? :

Mr. ArNoLp. I think lawyers can talk better to this than I can,
but in principle, what I am saying is, every state has a view of
what its obligations are under this convention, and mostly we are
agreed on what our obligations collectively as a community are.

But what things such as the “People’s Bureau” case in London
are causing many governments to do is examine whether or not
specifically they should not be more conservative in the way they
interpret these obligations, and I think that is an active question.

Senator SpecTER. What are you talking about? You are going to
prosecute somebody who terroristically murders a policewoman?

Mr. ArNoLp. I do not think that kind of a case is probably easier
to arrive at a view than the great majority of cases that Mr.
McGovern has talked about.

Senator SpecTeR. Well, what is your view of that case?

Mr. ArNowp. I do not think in anybody’s view there is a question
that that was a violation of diplomatic privilege. It was.

Senator SPECTER. Well, then, why not change the rules of diplo-
matic privilege so that we do not permit that kind of a murderer to
leave the receiving state?

Mr. ArNoLp. Then you have to change the basic rules on immu-
nity from criminal prosecution which is the center, it seems to me,
of Mr. McGovern’s main comments.

Mr. McGovEeRrN. Senator Specter, Mr. Arnold was talking about
the effort that is going on and should continue to go on to examine
the Vienna Convention in terms of our current practices under it,

and with regard to tightening up, perhaps, under the Vienna Con.-
vention——

Senator SpEcTER. Like what?

Mr. McGovern. Well, I recognize the pertinence of your ques-
tion, and I was going to suggest that one thing that is explicitly
mentioned in the economic summit declaration is the size of diplo-
matic missions.

Now, I think that there may well be in some quarters the feeling
that the sending state can say how many people they want to have

and that they are the sole and only proper judge of the appropriate
size of their mission.

Senator SPECTER. I understand that.

Mr. Arnold, is that what you were talking about by a more con-
servative approach by the receiving state?

Mr. ArNoLp. That is one subject, but that need not be the end of
it, and I do not think it will be.

Senator Specter. I do not consider that kind of a modification to
go very far at all. What is another illustration?

Mr. McGoverN. Well, if I could first explain why I think that
that kind of modification may have some bite here——

Senator SpecTer. Well, would you first answer my question? I am
going to have to go soon. I do not really feel, gentlemen, that we
are really getting down to the basic kind of a problem we have
here in terms of where you stand on it or what the factual basis is
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for your concern. What other alternatives do you have beyond lim-

iti ize of the mission? . .

ltlf\l/lgr.t lll\icS(IS‘rZ(()aVERN. As the summit declaration pointed out, y{)u C}afl

have better intelligence sharing among nations as to .peoi)l e w.;to

have created problems in one of the receiving nations in the past.
ECTER. What else?

%’?;l.ali\;’([)é‘(}scl;VERN. You can keep out known troublemakers, for ex-
Pator S What else?

PECTER. at, else? .

l%fxl'l.ali\:/(l)(lz‘GOVERN. Well, I think there are a number of _thlngshthat
are under consideration, and I would be most happy if, perhaps,
our office for combating terrorism coulc%c give the Senate or you,

briefing on that point at some time. .
Seéls;gg)? SI;ECTEgR. Are you suggesting that is confidential and
discussed now? .

Carl\lf?rc.)tl\ggGOSVERN. I think there are some of the things that we are

ing that should not be discussed in open session, yes.
dOISI(la%lat;' SpecTER. What factual basis is there for the concef(n
which you have expressed repeatedly here that should we tefl e
action like 2771, that there would be i;)me retahgtf;:;on?by some for-

i ions? Is there anything more than supposition?
elgMnrr.l%fLI:lrSON.SI think, g:canator, if you look at 1nt9rnat10nal prac-
tice as it really is, states using the Vienna Convention persona non
grata diplomats who are doing improper things in the countg'y l1)n
which they are assigned. Somehow or other there seems to de
within the next 6 weeks in a case in Wl’élCh C;che1 othir country finds
ion to get rid of the sending state’s dip omats. .

ans(())ctc;ﬁzlrc;nis agcertain amount of tit-for-tat despite the rules in the
Vienna Convention, and on getting rid of the diplomat, the rule in
the Vienna Convention is sufficiently broad so you can do that, so
that you can basically send the diplomat home for any reason.

We send a diplomat home when he misbehaves, and it is not un-
common that reciprocally a foreign state sends a diplomat home
j olicy reasons.

Jussizeﬁ);tgr SP};}CTER. OK. I can understand that you would then say
that if we acted against a murderer that they would; or are yog
then saying that, because of that and that alone, that_lf we acte
against a murderer that they would frame one of our diplomats for
? .
mlﬁg'e rbALTON. No; I am not saying that. I am saying that
there—— ' .
tor SpeEcTER. Well, do you have any basis for expecting
ac?i%lrllaby a foreign government on our prosecution of a murdeﬁ'ecri'
than their expelling someone for no cause when we have expelle
for just cause? . o
Sorl\r'llic.)lbeAI?;o']I?.SI think that states are sensitive about certain k}nlcls
of activity that affect the state that may be committed by dui1 o-
mats. I mean, we are not concerned, say, about murder or youli) yt-;
pothetical is concerned about murder. Your bill is concerned abou
e of firearms. . . '
th’(i‘ﬁls roles in the Vienna Convention on reciprocity do not require
that a state that believes its interests may be affected in that W%y
has to change its law or is free to change its law with respect to
firearms.
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It can be free to derogate in another manner from the Vienna
Convention. There may be kinds of crimes that a state might
decide it wished to change its law and make an exception to the
Vienna Convention in the same way in which you want to change
%'(iur law in respect of firearms being used in the commission of a

elony. -

Senator SpEcTER. So a Western diplomat who wore a double-
breasted suit could be imprisoned for life?

Mr. DavroN. I think that most persons who conduct criminal and
international affairs are more inventive, Senator.

Senator SpecTER. Give me an example.

Mr. Davron. Well, you will recall at the time of the seizing of the
Embassy in Iran that the Iranians said that they were going to
prosecute members of the Embassy staff, and that case, as you will
recall, the United States took to the International Court of Justice.,

The Iranians came in and said, “Well, the Vienna Convention
does not apply, and this is a matter of fundamental concern to the
state and we can prosecute these people.” The Court said the
Vienna Convention did apply, that diplomats were immune and it
did not matter what crime you accuse them of, they were immune
under the Convention and could not be prosecuted, and the court
said that unanimously.

Senator SPECTER. The question was, what would be an example of
a foreign nation responding to our prosecuting a murder by some
change in their criminal law to prosecute an American diplomat?

Mr. McGoverN. I think——

Senator SpectER. I would like to have an answer to the question.

Mr. McGoverN. Well, I am about to try to give one, Senator. I
think an example would be spying. I think that many nations
would say that the gravest crime against the integrity of the nation
is espionage and would likely try American diplomats in foreign ju-
risdiction on charges of spying.

And, of course, we read very frequently in the newspapers that
exactly those sorts of charges are made against American diplo-
mats in Eastern bloc nations. I think that they might—for exam-
ple, the charges made against American diplomats in Russia re-
cently that by talking to dissidents that they were acting against
the security of the state.

Senator SPECTER. Are our diplomats always accorded diplomatic
immunity when a foreign government brings a charge of spying?

Mr. McGoverN. Yes.

Senator SpecTER. Is there any case where a U.S. diplomat had
been prosecuted for sSpying?

Mr. McGovern. I am not aware of any case where that charge
has been brought in the courts of another nation against an Ameri-
can diplomat. But, as Mr. Arnold points out to me expulsions, per-

Sona non grata, is a common response to that kind of perceived
problem.

Senator SPECTER. And expelled?

Mr. McGoverN. And expelled.

Senator SpecTER. Well, T would think that if you are concerned
about reciprocal action by the foreign governments that if they are
to stay reciprocal, they would be dealing with cases involving a
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firearm, involving murder or assault and battery or aggravated as-
sault and battery or assault with intent to kill.

Mr. McGovegn. If they were to stay completely reciprocal, they
would be. I do not think that it is necessarily the case that they
would be completely reciprocal.

Senator DENTON. If the Senator would yield, I believe.the Soviet

truly conducting espionage and other types of activity not covered
by their formal missions than we would, if they were to get into
that kind of a ballgame. That is what I cannot understand in your

ans are more responsive to Soviet suggestions than, say, Libya
might be, althot_lgb we know that there is an East bloc gentleman

diplomatic, terroristic, the possibility of nuclear war, limited war,
all the disguised aggressions that take place in the world, they are
all tied up together, and I tend to rebel at such a deference being
extended on the basis of possible, theoretically possible, postula-
tions.

I agree they are possible. I just think, and I agree with your
major thesis that we should do this one way or another depending
on whether it is a net gain or loss to us. But in that consideration,
I think we should not just deal only with these possibilities in the
diplomatic area.

I think there is much more involved. I think personally that
since abo
riment, that we are not aware of what our interests are, and what
needs to be done to protect them, and that that has led to a great
ggal é)f problems not only with our enemies but with many of our

riends.

And this would be an example where, although it might be sym-
bolic, the United States would have a just cause and in spite of rec-
ognized dangers, the risk, in my view, would be in our favor.

rather than unfavorable, And that is still my belief.

I wanted to let you all know and get in the record that we invit-
ed Libyans to testify at these hearings, for example. If they want to
threaten this or that, they could have come. We invited the Libyan

N. mission in New York, and they did not respond. I will be

asking Dr. Sicker, our next witness, and Senator S ecter g I

has to leave. I am going to have to stay and conduct Itzhe restag;stﬁg
hearing, Sgnator Specter, that is why I am submitting some of
tl’lese questions for Dr. Sicker in writing. He is g student of Qadha-
fi’s psyche, and I will be asking him if he will shed some expertise
}22 gvel;iat he t{)unl;st }c;f Qadhafi, how he fits into thig thing and what

eves about the conge i 1
vt Modionts quences were we to Implement thig leg-

We all should be and I do not see how we can be unemotionally

Department is Proposing that we do and the Kisgi issi
o, ssinger Commission
Proposed that we do, and the President is Proposing that we do.

not think it woulq poison our diplomatic fate but it mj
: . . , might shed re-
freshing light on what the United Nations is, what the ignternation-

al commission you referred to ig i i i i
' » and what ig £oing on in Colombj
Icaragua, and so on. g *

g
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We have been giving attention for some time to the incrpasing
use of state-sponsored terrorism as an instrument of policy by
states promoting revolution, subversion, and insurrection.

Because of Libya’s prominence as a practitioner of state terror-
ism, the center has been publishing a monthly called “Focus on
Libya,” which examines very closely Libya’s proxy relationship
with the Soviet Union and its role as a force for regional and inter-
national destabilization.

The bill, S. 2771, under consideration by the committee, which,
in effect, proposes a revision to article 31 of the Vienna Convention
of 1961 dealing with diplomatic privileges and immunities, is most
timely and appropriate.

While the bill, if enacted into legislation, will not in itself affect
the course of states bent on the practice of terrorism, it will direct
the world’s attention to the recognitioz} that the Uniteq States, for

In a speech broadcast over Libyan radio on March 28 of this
year, Colonel Qadhafi announced to the world his unilateral delimi-
tation of the applicability of international law.

He stated, and I quote, “We consider all the positive and nega-
tive interactions, be they military or peaceful, from the Atlantic
Ocean to the Arab Gulf,” that is what we normally know as the
Persian Gulf, “internal, local, and civil interactions to which no
condition of international law applies. If a war occurs between
Libya and Egypt then international law on war does not apply,”
end quote.

Thus, as far as Libya is concerned, the entire vast region of
North Africa and the Middle East constitutes but a single Arab
Nation. Anything occurring in this region, whether in Morocco,
Sudan, Israel, Lebanon, or Saudi Arabia falls outside the purview
of the world community and is not subject to the rules of interna-
tional law. .

Although no other country of the region has agreed to such anifi-
cation, as far as Qadhafi is concerned, it is of little matter., Libya
arrogates the right to do what it wills in this region, presumably
also to treat anyone opposed to Qadhafi the same way as his
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Libyan opponents are treated, whether in Tripoli and Benghazi or
in London.

The passage of S. 2771 would constitute g step, albeit a small
one, in making it more difficult for the leaders of terrorist states
such as Libya to achieve their barbaric purposes by abusing the
conventions adopted by civilized nations,

Thank you.

Senator DeNTON., Thank you very much, Dr. Sicker. I must say
my own persuasions are very much in line with yours at this point.

posed to a Libyan Embassy?

r. SICKER. Since Libya was converted from the Libyan Arab So-
cialist Republic to the Libyan Arab Jamahiriyah, which is an origi-
nal term conjured up by Qadhafi meaning the state of the masses,

account, in recent years, for the increasing defection of Libyan dip-
lomats all over the world who have taken advantage of their posi-
tion of being outside Libya to defect and join the opposition move-
ments.

Senator DENnTON. So they have renamed them but they also
assume unto themselves such abusive prerogatives as the ones you
mentioned with respect to immunity from international law.

Dr. Sicker. Absolutely.

Senator DENTON. A radio broadcast from Cairo last week reports
Abd Al-Hamid Al-Bakkush, the Libyan Liberation Organization
Secretary General and former Prime Minister, as saying that he
has received information that Muammar Qadhafi’s regime is plan-

rorist acts mainly against the Embassies and airline offices of
Sudan and the United States.

Al-Bakkush said Libya is currently recalling all its students
abroad and that the People’s Bureaus in Europe and the United

appear the real aim is to trap and physically liquidate the ele-
ments opposed to the regime and those whose loyalty to the regime
is suspect.

Plans are also being drawn up for the assassination of those who
refuse to return. Do you place any credibility on Mr. Al-Bakkush’s
allegations?

Dr. Sicker. I would place a great deal of credibility on them. As
is well known, Qadhafi has been persecuting students and Libyan
exiles abroad for many years. But, since the assassination attempt
of May 8 of this year, Qadhafi has reached a new stage of panic in

.terms of his personal security within Libya,
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The situation basically is that Qadhafi is not concerned about an
uprising in Libya in and of itself, because of the nature of the to-
talitarian control he has over the state. What he primarily is con-
cerned about, and this was reflected in the event that took place on
May 8, is a combination of outside Libyans being able to mobilize
opposition forces within Libya and jointly attacking him.

This is where he considers his greatest vulnerability to lie, and
so he pays great and very serious attention to the outside opposi-
tion. Until now it h¢ -ust been a question of terrorizing them for
the sake of establishir. “ids preeminence in Libya.

Since the May 8 inc. . =t, he is seriously concerned about the or-
ganizational capability = 'he Libyan exiles to mount an overthrow
of his regime. And so . :vould put a great deal of stock in Bak-
kush’s statement, because it reflects the reality.

There are numerous Libyan leaders who are currently under
death sentence in absentia who would be very happy to see and
participate in Qadhafi’s being overthrown. The threat thus be-
comes very real for him.

Senator SpecTeErR. Mr. Chairman, let me ask one question of Dr.
Sicker. What is your view of the risk of retaliation? Do you think
that that should deter us from taking an appropriately tough stand
by way of imposing obligations on murdering terrorists, not to let
them out of the country like the United States or Great Britain?

Dr. Sicker. Senator, are you speaking specifically in terms of
Libya, for example?

Senator Specter. Well, you heard the testimony of the State De-
partment.

Dr. SickeRr. Yes.

Senator SpecTER. Do you think that the objectives that could be
obtained by stopping murderers like Libyans in Great Britain
would outweigh the potential disadvantage to our own diplomats
abroad?

Dr. Sickgr. I do not agree with the State Department’s expressed
views at all. I think that the prospect for retaliation would depend
entirely upon a whole range of other factors.

If we take Libya as a specific example, let us say that the inci-
dent in London occurred here and the bill was enacted and we
prosecuted one of the Libyan diplomats. Before Qadhafi would at-
tempt to conjure up a similar type of case to frame one of the
American diplomats, he would have to take into consideration
what further retaliatory actions might be taken by the United
States, actions which could be considerable. ‘

In fact, the only country in a position to retaliate in kind might
possibly be the Soviet Union, and I think, as Senator Denton point-
eii out, they would have much more to lose by that than anyone
else.

1 do not believe that any of the smaller countries can simply
treat this as an independent act because there are other things
that the United States could do. In other words, it could start a
cycle of retaliation at which even Qadhafi would balk.

Qadhafi, for example, is extremely solicitous of American corpo-
rations working in Libya because his economy is dependent upon
them. If he were to believe that some sort of outrageous act in
Libya against American diplomats might lead to the U.S. Govern-
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ment or the Congress insisting that some of the oil companies or
constructior companies that are upholding the Libyan economy ac-
tually cease operations, that would be a far greater punishment
than the mere sacrifice of one of his devotees.

And I am convinced he would sacrifice his Embassy people very
readily without going to that kind of extreme.

Senator SPECTER. Thank you very much, Dr. Sicker.

Mr. Chairman, that is the only question I have. It seems to me
that is the central point that the State Department has brought up
today. They do not disagree with the approach of S. 2771 as a
matter of principle. They are just concerned, really, about retalia-
tion, and I wanted to get that view from Dr. Sicker in his capacity
as director of the Center for International Security, and in view of
the lateness of the hour, that is the only question I have.

I thank you, Dr. Sicker.

Senator DENTON. I want to establish my own agreement with the
two of you on that question of whether or not at the present time I
believe that the loss would outweigh the gain were we to proceed
as we proposed. I agree with the two of you on that. I think that
there would be more gain than loss although it is a far-ranging
question.

I am still open to thought about it. One thing that was present in
my mind during the course of this hearing this morning, it may be
that it would be desirable to deal with this vis-a-vis Libya alone
rather than some approach such as we are taking, but I cannot
think of a way that would be as symbolically indicative of the U.S.
righteous indignation and determination to protect itself from such
other abuses.

We have other nations who might become like Libya. The rule of
the jungle is already too applicable out there again. So I am still
persuaded that the way we are proceeding is correct.

I want to thank you for your patience, Dr. Sicker, in waiting. We
will be looking forward to and hoping you acquiesce in our request
that you serve us in a consultative capacity —~

Dr. Sicker. I will be very pleased to do so.

Senator DENTON. For the remainder of the time we pursue this
matter.

I want to thank you, Senator Specter, again. I used to be on your
subcommittee, and I believe I still am. With our respective duties it
is difficult even to go to another fellow’s subcommittee meeting,
and you see how many are here besides yourself this morning.

This is very unfortunate because the Senate body needs to know
what goes on at this subcommittee’s hearings, not because I am in
charge of it, because the subject is so tremendously important.

Senator SPECTER. Senator Denton, I wanted to stay throughout
the entire hearing and indicate my respect and admiration for the
gvclu'tk that you are doing, because we do all have so many responsi-

ilities.

I join you in thanking Dr. Sicker. It is like the story of the politi-
cal speaker who was called upon very, very late in the evening and
at the time he was called upon there was only one person left in
the audience. He said, “I want to thank you very much for remain-
ing to hear my speech.” The audience member stood up and said,
“Do not thank me. I am the next speaker.” [Laughter.]
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Senator DENTON. Well, your position will be different next time.
We will bring you on early. Thank you very much. Thanks for the
interest of the people that appeared this morning.

This hearing stands adjourned. _ .

[Whereupon, at 11:52 am., the subcommittee adjourned at the
call of the Chair.]
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FIREARM FELONIES BY FOREIGN DIPLOMATS

FRIDAY, SEPTEMBER 21, 1984

U.S. SENATE,
SUBCOMMITTEE ON SECURITY AND TERRORISM,
COMMITTEE ON THE J UDICIARY,
Washington, DC

The subcommittee met, pursuant to notice, at 10:12 a.m., in room
SD-226, Dirksen Senate Office Building, Senator Jeremiah Denton
(chairman of the subcommittee) presiding.

Also present: Senator Specter.

Staff present: Joel A Lisker, chief counsel and staff director;

Glrerild Everett, congressional fellow; and Fran Wermuth, chief
clerk.

OPENING STATEMENT OF HON. JEREMIAH DENTON, A USS.
SENATOR FROM THE STATE OF ALABAMA

Senator DENTON. Good morning. This hearing will come to order.

Justice Goldberg just announced or remarked, as he gave me the
privilege of meeting him, this hearing occurs in the contemporary
context of the bombing yesterday of the U.S. Embassy annex in
Beirut. There is a lot going on in the terrorist field which we have
not caught up with in terms of legislation, in terms of awareness
in this country. Until we do, we are going to be subjected to the
intimidation, fo the losses in interest, be they strategic, economic,
or psychological, which have been visited upon us so far. That is
going to increase.

I do not like the tendency the day after for newspapers such as

the Washington Post to say immediately the Embassy was inse-

couraged to increase their activities because their type of psycho-
logical slant, brutalities, brutal warfare, is working.

to stop and the best way to make it stop is for

been unanimously approved by the J udiciary Committee. The third
bill, implementing legislation for the National Convention on the
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Taking of Hostages, was unanimously reported out of the Security
and Terrorism Subcommittee yesterday. . . .

In the Senate a sense of bipartisan cooperation has prevailed in
approaching the issue of terrorism. The same cooperative, biparti-
san apirit has prevailed over on the House Foreign Affairs Commit-
tee where Chairman Dante Fascell, a Democrat, and Congressmqn
Bill Broomfield, the ranking Republican, have worked hand in
hand to move the legislation along.

In general, I am determined as a Senator, a1_1d one of my reasons
for trying to become one was the goal of reachieving bipartisanship
in matters in which we cannot afford partisanship. We have
enough issues on which we can choose up sides and split across
lines of Democrat-Republican, conservative-liberal, _but some of the
ones we are splitting across now should not be partisan issues. This
is one. o '

So what is holding the legislation up which is needed for partial
remedy to this problem? Who is holding the legislation up? Who is
responsible for bottling up the antiterrorism legislation that this
country so vitally needs? My information indicates, without a
doubt, this person is Congressman William Hughes, at the moment
the chairman of the House Judiciary Subcommittee on Crime. He
has the bills bottled up in his subcommittee and he will not move
them out. His committee is the committee to which Tip O’Neill
refers things that he wants indefinitely removed from action and
this particular subcommittee is serving that purpose at the
moment regarding these bills. .

And I exhort concerned Americans who do not wish to see such
partisanship, such derailing of the process of legislative progress, I
exhort them to call Congressman Hughes, write him, send him a
wire. His name is William Hughes, 341 Cannon House Office Build-
ing, Washington, DC ZIP 20515. That is William Hughes, 341
Cannon House Office Building, Washington, DC 20515. His tele-
phone number is (202) 225-6572. I do not have time to lobby as
many people on as many issues as I must, and if I did, I do not
think it would have a particular effect on this gentleman. But
maybe hearing from some Americans, perhaps not always with me
in my political philesophy, would impress him. _

This morning’s hearing is the second in a series of hearings that
is being held to consider S. 2771. Senator Specter, who is here this
morning as a witness, and I introduced this bill in an effort to
focus attention and consideration on the growing problem of the
use of terrorist tactics by so-called diplomats who are under the
protection of the Vienna Convention on diplomatic immunity.

The double germaneness of our topic this morning derives from a
press account in this morning’s papers indicating that diplomatic
license plates were on the terrorist van that was used in the bomb-
ing of our Embassy annex in Beirut yesterday. And the van was
waved on into the Embassy compound because of those diplomatic
plates.

I want to welcome my distinguished colleague from the Keystone
State who, although he is not a member of thig subcgmmltte_e, has
seen fit to join with it and with me on addressing this very impor-
tant issue. He has a record of being a tough, aware prosecutor. He
has certainly become a friend and allied mind and he will be our
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first witness. I have attended many of his hearings and find him an
excellent Senator and have enjoyed working with him in his study
of juvenile crime and the causes thereof and how to remove them.

We have a particularly distinguished panel this morning led by a
man who is internationally renowned, the Honorable Arthur J.
Goldberg. And he will be followed by Prof. John Murphy.

Justice Goldberg has served this Nation notably in a number of
distinguished roles, including Secretary of Labor, Supreme Court
Justice, and Ambassador to the United Nations. He was awarded
the Presidential Medal of Freedom in 1978. He asked this morning
if he could digress perhaps just a little on something he wants to
expound on, and I certainly solicit that, Justice Goldberg. What-
ever you care to observe here in this chamber you will be gracing
us with.

Professor Murphy of the Villanova University School of Law is a
recognized specialist in international legal affairs, having served in
the State Department’s legal adviser’s office and having lectured
on the subject not only at Villanova, but also at Kansas University,
Georgetown, Cornell, and the Naval War College. He is the coedi-
tor of “Studying Legal Aspects of International Terrorism,” a study
conducted by the American Society of International Law under the
auspices of the State Department. And he is the author of a book
entitled “The United Nations and the Control of International Vio-
lence,” recently published in 1982. Professor Murphy currently
serves as a consultant to the American Bar Association’s Standing
Committee on Law and National Security and is a consultant on
international terrorism for the Department of State.

Senator Specter, if you will permit me, before proceeding as a
witness, I would like to enter into the hearing record a statement,
in support of S. 2771, by the Honorable William Broomfield, the
distinguished Representative from the 18th District of Michigan.
As mentioned, Congressman Broomfield serves ably in the House of
Representatives as the ranking minority member of the House For-
eign Affairs Committee and of its Subcommittee on International
Security and Scientific Affairs.

Congressman Broomfield has introduced in the House a compan-
ion measure to S. 2771, H.R. 5928. He, unfortunately, is unable to
join us today to present his testimony firsthand, but I commend
him for the leadership he has shown on this issue. His leadership is
particularly meaningful in view of his long and distinguished serv-
ice of nearly a quarter of a century on the Foreign Affairs Commit-
tee.

So, without objection, I will enter that into the record.

[The prepared statement of Congressman Broomfield follows:]

PREPARED STATEMENT OF HoON. WiLLIAM S. BROOMFIELD

Thank you, Senator Denton, for the opportunity to enter for the record testimony
regarding this critical problem, the use of firearms by foreign diplomats to commit a
felony. As you know, I recently introduced a companion resolution in the House,
H.R. 5928. I share your deep concern about this timely issue. This is one of the
many manifestations of the ugly phenomenon of terrorism. Now is the time to
punish diplomats who use firearms. They should not be allowed to get away with
cold-blooded murder anywhere in the world.
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Although I regret the fact that this legislation is even necessary, 1 have been
deeply concerned in recent years about the routine abuse of diplomatic privileges by
sorne foreign countries.

The legislation which Senators Denton and Specter introduced in the Senate and
I introduced in the House (ELR. 5928) is designed to protect Americans against vio-
lent acts committed by so-called diplomats. In particular, the bill would change title
18, United States Code, and make it unlawful for a member of a foreign diplomatic
mission or consular post in the United States entitled to immunity from criminal
jurisdiction in the United States to use a firearm to commit any felony. The violator
of this proposed new law would be punishable by a fine or imprisonment.

While our Department of State sends Americans of integrity overseas to represent
our great nation, many of the foreign diplomats of certain nations are all to often
involved in illegal and embarrassing activities around the world. Evidence abounds
that some foreign governments no longer want their diplomats to conduct them-
selves in accordance with the traditional responsibilities, privileges and immunities
provided by the Vienna Convention. While our government scrupulously conforms
to the letter and the spirit of the convention, some nations make a mockery of that
accord. They turn their embassies into armed camps. They use their so-called diplo-
mats as hired assassins.

The facts speak for themselves. While a foreign embassy has never been attacked
and violated here in America, the Iranians sacked cur embassy in Tehran and held
our diplomats captive for 444 days. In 1979, the Libyans penetrated and burned our
facility in Tripoli. Fortunately, the American staff escaped unharmed. Many of our
embassies and personnel abroad have become the target of state-sponsored terrorist
attacks.

The Libyan Government is also active in pursuing its opponents all over Europe.
In recent years, the Libyan Government has used its “diplomats” to hunt down and
murder many young Libyans in Europe who spoke out against the atrocities of the
Qaddafi regime. The tragic murder of a British policewoman in London a few
months ago called the world’s attention to the fact that some nations’ embassies
function as terrorist support facilities. That innocent public servant was shot by a
Libyan hit man posing as a diplomat. He was protected by diplomatic immunity,
and left the country with the blood of the innocent on his hands.

Diplomatic immunity cannot be a passport to wholesale murder and the violation
of a country’s laws. Now is the time to protect our own people from terrorists who
wear striped pants. After our legislation becomes the law of the country, so-called
diplomats who use a firearm to commit a felony will be rightly punished. Our effort
is a small but important step along the long road stopping terrorism. It merits your
support.

Thank you.

Senator DENTON. Senator Specter, will you proceed at your con-
venience.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SpectEr. Thank you very much, Mr. Chairman. At the
outset, I commend you, Senator Denton, for your leadership on this
very important subject. The problem is that there is not a suffi-
cient followership to back what you have been trying to do in the
almost 4 years which you have been in the Senate.

As you have earlier noted, I join with you in the introduction of
Senate bill S. 2771, following the brutal murder of the British po-
licewoman by the Libyans, in conjunction with a resolution to
change the Vienna Conventions to restrict diplomatic immunity. I
testified at the earlier hearing, but in the intervening period of
time 1 have had an opportunity to visit the Middle East, to have
some new observations on the problems of terrorism, and to have
done some additional research on this subject which I would like to
testify about. I shall do so_as briefly as I can, because we have a
very distinguished panel led by former Supreme Court dJustice

Goldberg.
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For many years, about a quarter of a century, I hav
cerned with fighting criminals and terrorists Wgc; are inielr)'izléiggrall
criminals. They must be dealt with as criminals, and I think they
can be dealt with effectively as criminals to deal with those who
are perpetrators and to catch them, to incarcerate them, to punish
them, and to deter. other criminals, because that’s th:a way our
s;lfstem works, and it can work in the international field as well
although there are some unique problems because of fanaticism,
g&wh grips some of the international criminals known as terror-
We have been on notice about the problems which i
face yesterday. We had notice in eazl?ly 1983 when osiegxgll’tl))alsgyogrﬁ
Beirut was attacked and this was a subject of a hearing by the Ap-
propriations Subcommittee dealing with the State Department
which occurred in April 1983. At that time the subcommittee,
chaired by Senator Laxalt with Secretary of State Shultz present’
volunteered to the Secretary of State that they would back addi-
tional funding to whatever extent it was necessary; that we be-
lieved that our Embassies were an extension of U.S. ’territory and
that they ought to be protected by the United States. I made that
zﬁgnsiﬁggostati?enti tb.acked by Senator Rundman and others on
mmittee. It i
acﬁon ibcommittee. [ s a matter of utmost urgency that followup
is not necessary to chronolog what has occurred from t
?}gtack on the Embassy in early 1983 and the October 23d attack lgz
e hé[laljme barracks and the events of yesterday, but I have ob-
::ggr., in a t.11';1p in August to the Mideast, the horrible impact of
anIy x é}slrer; | as it afflicts that arena of the world more acutely than
t is my concern that terrorism will proliferate be i
east to the worldwide picture and thatpan enormousygggch}g Ii\éh‘?o
have nuclear power, bombs in the hands of the terrorists, more so
perhaps than the problems concerning the potential confrontation
be}:ween.th% Soviet Iglrluog and the United States.
was in Cairo on the day that President Muba i -
ments about the terrorism on the mining of therﬁlédmsalg: a}tlrifi slgi:t
with the President on that subject as part of the discussion of the
lli’ipblems of the Mideast. Terrorism is the No. 1 problem of the
ideast which is stopping negotiations and a resolution of the
problems which exist between Israel and the Arab Nations.
I observed it in my discussions with King Hussein, who is unwill-
ing to take the lead at the present time without authorization or
coqsultatmn from the PLO, who really should not be a part of ne-
gotiations, because they are avowed, announced terrorists, but
glmg Hussein has to recollect the assassination of his own gra’ndfa-
th:rlevggelgst}‘}% evs,rfa;ls11 a:, ii(;:ignager and at present is reluctant to take
BeIshir g{emayel all im to assassination as Anwar Sadat did and
n talking to the Saudi leadership, there is an overc
cern fihere about terrorism. They pay off, plain blackma{?lucfi;hoechgr(l)
and tiie Syrians to avoid the problems of terrorism. The’y are un-
willing to move forward, as they should, in a leadership role. So
terrorism is really preventing negotiations in the Mideast today.
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When I had the opportunity to meet with the Syrian Foreign
Minister, we discussed the issue of the Lebanese-Israeli border
which again is an issue of terrorism. The Israelis have announced a
change of position. They are prepared to withdraw from Syria uni-
laterally even if Syria does not withdraw from Lebanon, but they
are not prepared to do so if the border is insecure.

_There is precedent on the Syrian-Israeli border for a demilita-
rized zone, a zone free of terrorism. It has worked since 1973. And I
asked the Syrian foreign minister the fundamecntal question, why
not put into effect what has been on the Syrian-Israel border on
the Lebanese-Israel border. He said it is different.

After about 20 minutes of discussion the difference was that the
Syrians are not interested in solving that problem. But it is a prob-
lem of terrorism. That is the way of life in the Mideast and we saw
1t again yesterday. ’

I believe, Mr. Chairman, that we can take some specific steps

against terrorism in a concrete way te deal with the problem. Two
of the matters are on the agenda here, S. 2771 and the change in
the Vienna Conventions, so that we can prosecute people like the
Libyans who murdered the British policewoman. And we can go
beyond that and prosecute others who may be involved.
_ If the chief of state of Libya is involved—and I am not saying he
is, but it is a matter to be investigated—he, Qadhafi, can be respon-
sible for the activities of the Libyans he knows participate, acqui-
esces on a regular standard of criminal responsibility, because
others than the man who pulled the trigger may be responsible; co-
conspirators or directors may be responsible as well as the person
who pulls the trigger.

Smce.our first hearing, Mr. Chairman, I have been researching
the subJect,. my staff and I, working with your staff, and believe
that there is good precedent for a definition of an international
crime of terrorism by analogy to the crime of piracy.

Piracy was defined as an international crime years ago in re-
sponse to a terrible international problem, not a problem as bad as
terrorism, however. And the law evolved on piracy so that a pirate
could be prosecuted wherever he was found. Now, tha: is a funda-
mental deviation from the general criminal law whizu permits a
prosecution only in the jurisdiction of the offense. But piracy was
S0 serious a pirate could be prosecuted wherever he was found.

If a pirate can be prosecuted wherever he is found, so should a
terrorist be prosecutable wherever the terrorist is found. And if a
pirate or a terrorist may be prosecuted where found, it is my sug-
gestion, Mr. Chairman, that a pirate or a terrorist should be arres-
table wherever they are found.

There is solid precedent, precedent which may surprise some; it
frankly surprised me when I started to research this field and
found that going back as far as 1886, the Supreme Court of the
United States, in a case called Kerr v. Illinois, approved tactics
Wl}ere_e the. St_a‘te of Illinois kidnaped a man in Peru, charged in an
Hlinois criminal court, and brought him back to Illinois and pros-
ecuted him. That satisfied the requirements of due process of law.
And no country in the world has more rigorous concepts of due

process of law than the United States of ; >
preme Court. ates of America and the U.S. Su
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That doctrine was upheld in an opinion written by Justice Black,
well known for his concern about defendants’ rights. It stated in a
nutshell and worth reading, although I would try not to burden
this record with court opinions, in the case of Frisbee v. Warden, at
page 522, 342 United States Reports:

This court has never departed from the rule announced in Kerr v. Illinois, that

the powers of a court to try a person for a crime is not impaired by the fact that he
had been brought in the court’s jurisdiction by reason of a forceable abduction.

So that there are ways to deal legally with pirates and with ter-
rorists. And I would suggest to you in a very brief statement this
morning, Mr. Chairman, that there are three approaches to this
issue. One would be that the jurisdiction where the offense was
committed, like the British criminal courts would have jurisdiction
to try the Libyans and they should have tried them for murder and
anybody else, even outside of Libya, who may have been responsi-
ble, any Libyan officials.

Second, we may institute an international tribunal, like the one
at Nuremburg, to try international crimes. And, third—and I am
going to be introducing legislation on Monday on this subject—to
make it a crime against the laws of the United States for a terror-
ist to assault a U.S. citizen, like a U.S. Ambassador, such as the
assaults which were carried on in Beirut yesterday.

There is ample precedent for a definition of a crime against the
United States of America, notwithstanding the fact the crime
occurs outside of the territorial jurisdiction of the United States.
There are precedents in the law of perjury where it is a violation of
U.S. law even if the perjury occurs outside of the United States.
There is an adequate nexus and an adequate interest to be protect-
ed for the United States of America to define a crime such as that
which occurred yesterday in Beirut. Certainly, there are enormous
questions about whether any government exists in Lebanon to
prosecute a crime or to provide for safety and security, and that is
a responsibility that we have to undertake ourselves and do a
better job on. Certainly, that Embassy compound for many pur-
poses is U.S. property and where U.S. citizens of ambassadorial
rank or any U.S. citizens are victims of murder or assault with
intent to kill or terrorist activities, that should be defined as a
crime against the laws of the United States.

Once we have identified the terrorists, the perpetrators, and Sec-
retary of State Shultz had made the announcement after the bomb-
ing of the Marine compound to the effect that we knew who they
were and that action should be taken, then we ought to find those
individuals and we ought to arrest them wherever they are and by
whatever means is necessary. And it is not just the precedent of
the Eichmann abduction upheld by the Supreme Court of Israel,
but forceable abduction, as Justice Black labels it, upheld by the
Supreme Court of the United States. ~

We should identify, then we ought to take these persons into cus-
tody if it involves abduction and bring them to the U.S. courts, to
try, convict, and punish them. I think the United States has to
function in a somewhat different role. When I was in Israel, the

day before there had been a bomb located on a bus, and the next
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day the Israelis struck at a PLO training camp by way of retalia-
tion.

And I do not disagree with what tactics Israel may choose, be-
cause they are in a situation where their survival is at stake and
they respond as they conclude they must. From a distance I would
not presume to give them advice as to how to respond for their own
self-defense and their own national survival.

But I do not think the United States of America can make a de-
termination within our own ranks as to who is responsible and re-
taliate in that way. We are too powerful. There are too many forces
at work that might incite a world conflict if we responded in that
way.

But if we do identify the perpetrators and we do acquire custody
in whatever means i1s necessary, including forceable abduction,
then they ought to be brought to the U.S. courts and they ought to
be tried. And I think this is an effective way, at least a first step,
in dealing with the problem of terrorism.

Thank you, Mr. Chairman.

Senator DEnTON. Thank you, Senator Specter. Of course, we will
have no questions for you, but in view of the unknown but real
shortage of time that we as Senators have to discourse on subjects
even as important as this, I would like to respond a little to you
because we just do not have that much time together.

First, I want to acknowledge to you how important to our pur-
poses we regard your particular background and slant on this sub-
ject as well as the concrete work you have done on it, and I look
forward to increasing our synergism on this subject.

You were kind enough to note that a lot of the work we have
done on this subcommittee was first drowned in a predisposition
derived from I do not know where, that I was up here to advocate a
man on a white horse killing anyone who did not constantly recite
the pledge of allegiance, have some sort of litmus test for loyalty,
and all that sort of thing. I do not know what I did to deserve that.
I never had that reputation in the Navy or in schools or anywhere
else. But that led to a bias in the reporting, that predisposition, of
what we found in such hearings as the one looking at the terror
network around the world, based on testimony from Claire Sterling
who wrote the book “The Terror Network,” who was a Communist
in college, considers herself a leftwinger now, is a student of that
subject. We had William Colby, a former CIA director. We had
Arnaud De Borchgrave. We had Michael Le Deem. We looked into
the terror network as it exists around the world.

You were referring to the Mideast and you are talking in terms
of retaliation. The word might be better described in the case you
cited as reprisal. But there is the law which permits that sort of
thing. It is a very deep subject. It is one which you are versed in in
one sense and I in another. And I hope we can put that together.

I am reminded since you brought up the term piracy of the
Marine Hymn and the reference to the shores of Tripoli and the
day in which terroristic pirates from Tripoli were rampaging the
seas and intimidating major powers, the United States being a
minor power.

In those days we faced the crocodiles a bit more realistically. We
had been a nation born in a survivalistic environment, and we rec-
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ognized in order to survive you have to tackle the bully sometime;
you have to stand up to him, and if you do, bullies being cowards
will not attack you again. So the Marines went in and took on that
little stronghold of piracy and knocked it out. And the world owes
us a debt for that.

I do not want to be swinging a big stick all the time and I do not
think the whole burden of stopping communism or terrorism
should rest on us, but I do not think we are doing our homework. I
believe we have gotten into a dreamy, unrealistic mood from which
I hope we emerge in a bipartisan way, and I hope the media and
the establishment find it in our mutual interest to preserve this
wonderful free country by looking into it objectively and let us not
dismiss one another out of hand and finally as some kind of nuts.

I think that the bipartisanship has to go beyond the parties and
to the media, that is, the networks, in particular the rest of the
media, the print media, the big newspapers. And let us see if we
cannot stop politicizing or caricaturing on the subject and see if
there is something that we can learn from both sides and solve it.

Would you like to come up here, Senator Specter, as we conduct
the rest of this hearing?

Senator SeecTER. I accept your invitation.

Senator DENTON. Thank you and thank you very much for your
most valuable statement.

We have already introduced our next extremely distinguished
witness, and 1 will ask Justice Goldberg now if he cares to deliver
his statement.

STATEMENT OF HON. ARTHUR J. GOLDBERG, FORMER SUPREME
COURT JUSTICE AND FORMER U.S. AMBASSADOR TO THE
UNITED NATIONS

Justice GOLDBERG. Mr. Chairman, I join Senator Specter and you
in your statement that terrorism is one of the most dangerous as-
pects of our present society. It is particularly dangerous to a demo-
cratic country because, acts of terrorism are increasingly state sup-
ported. In many instances, they have been committed against West-
ern democracy, and that itself is a cause of concern in foreign
policy terms.

To put it very simply, why is it that the Eastern embassies, the
Eastern bloc, the Warsaw bloc seem to be safe? Why is it that the
Western democracies do not appear to be safe? That is a subject
that requires, I think, some scrutiny in reference to the sources.

Senator DENTON. I would be the last to interrupt such a learned
scholar and Justice, but we spent perhaps 16 hours of hearing time
establishing just what you are saying, and it did not get in the
papers. And that is what I was talking about. We did it in a very
scholarly, objective way. There was no baloney and no slant to it. It
was bipartisan and yet for some reason, you know, it just did not
get there.

Justice GoLDBERG. Mr. Chairman, I told you informally after I
prepared my testimony the incident yesterday occurred, the bomb-
ing of our Embassy in Beirut, and that I am of the opinion it is
relevant to your inquiry. It was a terrorist incident. There is no
doubt about that. And as a former ambassador to the United
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States—put aside as a Justice of the Supreme Court—in two capac-
ities, you mentioned one at the United Nations, I also was Ambas-
sador at Large, chairman of our delegation at Belgrade, and I have
had some experience with this problem.

I share this committee’s concern that our embassies abroad are
not sufficiently protected. I know that the appropriations commit-
tee, as Senator Specter has announced, has looked into this ques-
tion. But, with due respect to Congress and the State Department, I
do not feel that our embassies throughout the world are sufficient-
ly protected, particularly in countries which, like Lebanon, where
there is actually no functioning government. We are hopeful that
there will be one.

It is essential that we do everything within our power to protect
diplomatic and military personnel who loyally serve us abroad. We
have had one of our ambassadors killed in Lebanon. And now we
have an ambassador wounded, two Americans killed, and a number
of Lebanese employees of our embassy killed and wounded. When
we employ locals we assume the responsibility for their safety in
our Embassy.

Now, I am out of politics, Mr. Chairman. At my ripe age I com-
miserate with those of you who are in. You have to raise money to
run for office. I tried it once. It was a trying experience. You could
never seduce me into running for office again. I think you are all
heroes for standing for office in the United States at the present
time.

So my remarks are directed both at Democrats and Republicans.
When 1 was in Belgrade representing our country as an ambassa-
dor, the State Department assigned marines to provide security be-
cause my name was in Sirhan’s diary as a person along with Bobby
Kennedy to be killed; it was only an accident that I was not the
first victim because I was supposed to make a speech at Los Ange-
les the same day. Something arose at the United Nations at the Se-
curity Council, and I had to cancel my Los Angeles appearance.
When Senator Kennedy was killed, the FBI in the early hours of
the same morning brought me a copy of Sirhan’s diary. Because of
that the Department of State said that they would feel impelled to
furnish me with nine marine guards.

Now, this relates to what happened yesterday at Beirut and re-
lates to the tragedy of Iran. The Department, as I have said, to pro-
vide security, sent nine marines, very nice young men. Then 1 re-
ceived a telegram from the Department saying you understand, of
course, we have to rely upon the host country to provide security.

And, therefore, the telegram further stated, we want your ma-
rines o be in civilian clothes and unarmed. 1 thereupon replied by
cable to the Department, that if that is your decision, take the ma-
rines back, saying, what do I need them for? At which point I
heard nothing, as often happens in government.

Whereupon, I armed the marines with side arms and instructed
them to wear their uniforms. I also instructed them to store, in the
lower section of the house I occupied in the Embassy compound,
antiriot equipment, not killing equipment, tear gas and other
equipment that have been found to be useful in combatting mobs.
Also, I stationed the marines, in a three-man rotation, at the gate,
and I said, nobody enters beyond the gate unless—there was a
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buzzer system—I or my wife say he is a visitor that we accept. And
that included high-ranking officials close to Marshal Tito who
called on me.

There was no objection from the Yugoslavs. They have a PLO
office as observers. Sirhan may or may not have contact with them.
The Yugoslav Government was sensitive to the security problem.
And they never objected.

It may interest you to know that my host country protection, as I
told the Yugoslav foreign office, was a very nice Yugoslav police-
man, Misha. But Misha had other duties and, therefore, appeared
at mgr residence, sporadically. This may be because of my marine
guard.

My marines, to safeguard against terrorism, were armed; they
manned the gate and installed a buzzer system. Regardless of
whether a van showed up with diplomatic license plates or even
the chief of state, Marshal Tito, they were instructed to buzz me
for clearance.

Now I want to talk about yesterday. I wrote an article some time
ago about Embassy security for the Christian Science Monitor. I
thought I had it with me, but with your permission I will supply it
and make it part of the record.

Senator DENTON. Without objection, we shall include the article
by Mr. Goldberg from the Christian Science Monitor.

[The following article was subsequently received for the record:]

[From the Christian Science Monitor, Jan. 23, 1984]
SECURITY OF AMERICAN EMBASSIES

(By Arthur J. Goldberg)

The House Armed Services Investigations Subcommittee issued an extraordinary
report Dec. 19 sharply criticizing the military chain of command for lax security in
the Oct. 23 truck-bombing that killed 241 United States Marines in Beirut.

The report comments about the prior bombing of our embassy in Beirut that re-
sulted in more than 60 deaths.

In this unruly world, where terrorism is all too prevalent, the security of our em-
bassy personnel throughout the world warrants more attention than it has received.

A number of our embassies, including most recently those in Lebanon, Kuwait,
and Tehran, have been the subject of terrorist bombings or takeovers.

Perhaps the most politically notorious of these attacks was the storming of our
embassy in Tehran and the capture and confinement of more than 50 embassy per-
sonnel by Iranian so-called revolutionary guards.

In my own diplomatic experience, both at the United Nations and as ambassador-
at-large in Belgrade, I found that security measures for our embassies and residen-
cies of our ambassadors are woefully inadequate.

Because of my concern, shared by many Foreign Service officers, that our foreign
personnel abroad are not being adequately protected, on May 5, 1982, I addressed a
communication to General Haig, then secretary of state, relating to this subject.

In my letter I pointed out that, according to reliable press accounts, our embassy
in Tehran was most inadequately secured. The press reports stated that our embas-
sy had a complement of 18 marines. Further, the arms and antiriot equipment
available to the marines were apparently kept under lock at the time the embassy
was seized. It also appeared that the marines were under orders, from our ambassa-
dor or his deputy, to wear civilian clothes and be “unobtrusive.” Most of them were
on temporary leave and not at the embassy when it was invaded. The marine de-
tachment was not at fault. It was following orders of the Office of Security of the
State Department to the ambassador or, in his absence, to the deputy chief of mis-
sion.

As an officer in the American Army in World War II, with some experience in
this area, I feel that, were the 18 marines in Tehran armed with antiriot and other
armaments and manning the gates, they could have prevented the Iranian mob,
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then largely unarmed, from entering our compound and seizing our people as hos-
tages. Our country would have been spared a terrible trauma.

In answer to my letter, General Haig responded on June 1, 1982. His response was
obviously prepared by State Department officials in charge of security. In essence,
General Haig stated that, under the Vienna Convention on the Conduct of Diplo-
matic Relations, the host government is charged with the responsibility for the pro-
tection of accredited diplomats and diplomatic property. How this convention would
protect our embassies and our Foreign Service officers in revolutionary situations,
such as in Iran or, in chaotic ones as in Lebanon, against terrorist attacks, is not
addressed.

General Haig added that, notwithstanding the convention and its requirement
that host countries must secure foreign embassies, chiefs of mission now have au-
thority to utilize marines as a small deterrent force to repel any assault upon em-
bassy property and personnel.

These security provisions are grossly inadequate. A small force is simply not
enough when matters threaten to get out of hand and host-country protection is
often unreliable. Ambassadors, either acting on their own or under instructions,
seem reluctant to exercise this authority, presumably because they are given to un-
derstand that additional security measures are costly.

Whatever security is provided is for the embassy proper, not for the ambassador’s
residence. The French are more realistic. When a mob of Syrian-inspired Lebanese
recently attempted to storm the French Embassy in Beirut, they were repelled by
armed French paratroopers who had been brought in specifically to ensure the secu-
rity of the French Embhassy and residence.

I found General Haig's response to my letter to be inadequate. But I fear that
what he said is still in our policy, except in extraordinary situations, such as Beirut.
Upon inquiry, I have learned that embassy security has been improved in Beirut.
The situation elsewhere remains unsatisfactory. Our foreign personnel, under the
given circumstances, are very much at risk.

In light of the chaotic situation in various parts of the world and the prevalence
of terrorism, it is foolhardy, as experience demonstrates, except in Western demeoc-
racies and some Eastern countries to rely upon the host country to protect embas-
sies and personnel. There is nothing in the Vienna Convention which precludes self-
defense of our diplomatic properties and officers where the host country is unable or
unwilling to provide adequate security. Just as our marines apparently were not
adequately secured in Beirut, with the consequent terrible loss of lives, so, in my
opinion, are our embassies and residencies in many parts of the world. And the fi-
nancial cost of adequate security is infinitesimal.

The time is overdue for a complete and impartial investigation of the security of
our diplomatic personnel.

I cannot prejudge the results of the investigation, which 1 recommend. It should,
however, not be in-house but conducted by distinguished Americans. An investiga-
tion of this character is imperative and long overdue.

Justice GOLDBERG. Now, I also wrote to both Democratic and Re-
publican Secretaries of State about the lack of adequate security
for our embassies. I recall a letter I received from General Haig,
Secretary of State. The letter, relating to Iran, said you are aware,
of course, that under the Vienna Convention’s established rules we
have to rely upon the host country.

I wrote him back and I asked: Was there a responsible govern-
ment in Iran during the revolution? How could our Government
rely upon the Government of Iran to protect our Embassy when, in
fact, there was no government but a revolutionary situation. This
prompted me to make a study of what happened in Iran. I never
have understood why there has never been a full investigation of
what occurred in Iran to the great detriment of our country which
I love and revere.

My investigation disclosed that despite the fact that the streets
were teeming with revolutionaries, the gate at our Embassy was
manned by two Iranian policemen. The 18 marine guards, pursuant
to a directive of the State Department, ordered not to wear their
uniforms. Their arms were locked up, so even if they were on
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duty—and by the way, most of them were not, it appears that our
Embassy was unprotected.

It is my profound belief that had we had an adequate Marine or
Army force—the marines do not have a monopoly on protecting the
country, the Embassy could have been protected and hostages not
taken.

What happened? At the initial stages, they were really revolu-
tionary students, about 400 or 500 of them demonstrating before
our Embassy. I doubt that they ever contemplated storming our
Embassy. But the gate of our Embassy was guarded only by two
Iranian policemen, who apparently decided to throw their lot in
with the mob. I was an officer in World War II. A well armed and
numerically small number of Marines, Army, or Navy, properly
trained and armed with proper equipment, could have stood them
off.

I wrote my article for the Christian Science Monitor. I received a
letter from Bruce Laingen, who was the charge in Tehran. He was
fortunate enough to be in the Iranian foreign office, so he was not
at the Embassy and therefore not taken as a hostage.

Mr. Laingen took some exception to my article, but not on the
facts. He reiterated the traditional State Department position that
it was the obligation of the host country to protect the Embassy.

With your permission, since what occurred yesterday, I would
like to offer for the record his letter to me.

Senator DEnTON. Without objection, it will be included in the
record.

[The letter referred to above follows:]

DEPARTMENT OF DEFENSE,
NarronaL DEFENSE UNIVERSITY,
Washington, DC, January 30, 1984.
Reply to attention of: Office of the Vice President.

Hon. ARTHUR J. GOLDBERG,
1140 Connecticut Avenue, NW.,
Washington, DC.

Dear MR. Jusrice: 1 have read your article in the Christian Science Monitor of 23
January, and would like to comment on it since it seems to me that it is inaccurate
regarding some particulars in our experience in Tehran.

Let me simply itemize my observations:

Arms and antiriot equipment available to our Marines were certainly kept in a
secure area within the Chancery; however, they were not under lock and key at the
time the Embassy was seized. On the contrary, the marines were operating on a spe-
cial alert basis because of our concern for demonstrations at that time, and this
alert arrangement included ready access to equipment.

The marines did indeed wear civilian clothes while off duty and were expected to
be ‘“‘unobtrusive” while moving about the city of Tehran and in their quarters just
behind the Embassy back wall. (One of the real problems in our security arrange-
ments was that the marines’ quarters were not located on the compound; that fact
did not preclude most of them from reaching the Chancery in this case but was
always a concern to us. The Embassy had pressed the Department actively to cor-
rect this situation).

Most of the marines were not on temporary leave; only two were out of the coun-
try on leave at that time.

The marines were not “manning the gates’” as a result of a conscious decision
made following the February 1979 assault on the Embassy, when several marines at
such duty stations found themselves at serious risk of loss of life and indeed one was
taken captive by terrorists. The compound in Tehran is large, 27 acres, and it had
been decided after the February assault that the Chancery could best be protected
by duty stations within a fortified Chancery and a separate, hardened consular facil-
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ity. A great deal of progress had been made to stre
point where we often termed the Chancery “Fort Apac%g:’%?n those defenses (to the
I make these observations not in any self-serving sense but simply to insure that
the record is clear. As you know, two of my colleagues and I were in the Foreign
Mupstry that morning and, thus, not physically on the scene in the Chancery
during the assault. However We were in constant contact by telephone and radio
and I believe I have an accurate impression of the scene on the ground. ’
That 1ncludqd an awareness that those guarding the Embassy that morning faced
ggt n?og?,vr) fIramanlsl but a vil}‘ly %ag‘ge}:l numl?er. I remain convinced myself, as I believe
» OI my colleagues, that to ave be i i i
terms of loss of life fo%uall concerned. gun firing would have been disastrous in

Central to all of his3 of course, is the fact that no matter what degree of resist-

reach us chosg deliberately not to do so.

That fact highlights the essential lesson of Tehran; unless we can be assured that
the host government’s assurances of security protection will be implemented, no
amount of hardening of our defenses will prove effective. Our marines by th’em-
selveg cannot be expected under circumstances in a place such as Tehran to put up
effect}ve resistance for more than g few hours. Their purpose is to buy time until

security assistance can be mounted. We have applied that lesson since that ti i
_ ed. | 3 ime
at least one place and that is Tripoli, where we have withdrawn our personnel blei3

different from what tragically it was.
Nor do I mean to Suggest that the main thrust of your article is not Jjustified.

Indeed it is; there is still more that needs to be done to str i

> ; the ! engthen the security pro-
ie;’cii)g ]%fa Ic))urtdlplc;:m?f;éct %ersox}?hel, and their families, overseas, Much is beingydlc))ne
) artment of State, wi increasing cooperat] ft
Sure you welcome this as much as I do. 8 cooperation of the Congress, and I am

Eqnally essential however, is that pro i i i
. g : ) ) 18 th gress be made in the resolution of the polit-
ical issues in areag such_as the Middle East that in the final analysis are among the
root causes of the terrorism that today is such a constant threat.
Sincerely yours,

L. Bruce LaiNGen,
Vice President.

Justice GoLpperg, And then I would also like to offer for the
record my letter and read a few excerpts. I will not read it all. [

will read a few excerpts. Your time is limited.
I said:

chancery.

And I later said:

hostages for an extended perio
ment of our government and the American people who still smart under that spec-

&
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The first explanation of the State Department about the situa-
tion in Iran was that the marines’ only function was to protect our
codes. This is nonsense. In the first place, they did not protect the
codes. The mob broke in, got all the codes. Our Embassy, for rea-
sons unknown to me, did not destroy classified material, which
they should have done immediately. And I do not know, Mr. Chair-
man and Senator Specter, whether you have had the opportunity
to read the yellow book published by the Iranians reproducing our
telegrams. They captured all of our classified material and it was
very embarrassing to our Government to have our own top secret
material published.

Now, Mr. Chairman, the excuse by the State Department for not
adequately protecting our Embassies, and I come to what happened
yesterday at Beirut, is that the number of military we can assign is
limited. Why? We have over 2.5 million men and women under
arms. As an officer in World War I, I can say that, despite ad-

- vances in technology, if a soldier goes through basic training three

times, he is bored. We have ample forces to protect our Embassies,
without prejudicing their readiness for combat. And it will not cost
us anything. They are being paid and a large number of them are
abroad. And they get paid with living allowances, and so on. So ex-
pense is not the criteria.

I turn to yesterday. I am critical of the democratic administra-
tion for what happened in Iran. I am equally condemnatory of
what happened yesterday in Beirut. The press reports that State
Department spokesmen are again resorting to the traditional doc-

- trine, that the host country is required to protect our Embassies.

What kind of government is there in Lebanon. We hope there will
be a truly functional one, but realistically there is a government in
name only at the present time. Neither is tenable.

The press reports that yesterday there was one Lebanese police-
man stationed outside of our Embassy, that the 14 marine guards
were located inside the compound; third, and most importantly, it
indicates that the outer gate was open, and the inner gate not in-
stalled. This enabled the terrorist to get through the outer gate.
Fortunately, he was shot and killed by the security officer of the
British Ambassador who was visiting our Embassy. Peculiarly, no
marine seems to have fired a shot nor did the Lebanese who were
hired to provide security.

Two explanations were offered by the State Department. One is
the van of the terrorist had diplomatic, Dutch license plates. Any
experienced person dealing with terrorism knows that it is easy for
them to steal or manufacture diplomatic license plates. Had the
gates been installed and closed and a buzzer system installed, and
an adequate and armed marine guard in place, they could have
called the duty officer and said, are you expecting a Dutch diplo-
mat? If the answer were no, then the terrorist could not have pene-
trated the outer gate. Moreover, the 14 marines would have been
alerted that something dangerous was happening and taken pre-
ventive action, particularly in light of the suicide attack on the
marine contingent last year.

I must add in all candor that Congress bears part of the responsi-
bility. I do not say you, Mr. Chairman, or you, Senator Spector, are.
But there was congressional pressure to remove the marines from
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the green line and this seemed to extend to the marines who were
guarding the Embassy..As a result, most of the marines were re-

bassy is part of the United States. It is our property and we have
every right to protect it against terrorism.

In light of the chaotic situation in Lebanon, even though we
moved our Emba,ssy from West Beirut to East Beirut on the assur-

this assurance, however well intentioned. We have every right to
defend ourselves and protect our people.

Do you know what the French did, Mr. Chairman and Senator
Specter,k under similar circumstances when their Embassy was
stormed? They sent a company of French paratroopers to provide
security for their Embassy, and I have not seen the Embassy as-

dealing with terrorism, that we come to grips with providing ade-
quate embassy security. The great United States can afford to do

terday’s events, that the roadblocks which we have at the White
House now were not in place. Why did it take so long? In light of
past experience, it should have been done overnight.
he argument is made—TI heard a State Department press officer
Say, we want to keep the Embassy open.
Well, we all want to keep Congress open for the American
people. I passed through an electronic device in order to get in here
and properly‘so. in an age of terrorism. Our Embassies can be open

is Dot enough. In matters such as this, one must disregard the
shiboleths of the past and deal with the realities of a world afflict.

ed with the enormous Incidence of terrorism. I raise the question of

people, and that their explanations do not hold water.,
Now, MI:. Chairman, T will turn to my formal testimony. My
formal testimony and letters relating thereto will be offered for the

Senator DENTON. The letter you wrote in response to the previ-
Ous one mentioned as entered in the record will be entered in the
record without objection.

[The following letter was submitted for the record:]
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FEBRUARY 22, 1984,

Hon. L. Bruck LamNcgen,
Vice President, Department of Defense,
National Defense University, Washington, DC.

DEAR MR. LAINGEN: It is indeed most kind of you to take the trouble to comment
on my recent article in the Christian Science Monitor about the security or lack of
it at American Embassies and Ambassadorial Residences abroad. I know thst you
share my concern about this matter.

In responding to your letter, I should like to make it clear that it was not my
intention to criticize the actions of the personnel of our Embassy at Tehran at the
time of the take-over.

rom my own experience, both at the United Nations and at Belgrade, I assumed
you and your colleagues at our Embassy in Tehran were following directives of the
Department.

I received at Belgrade similar instructions to those you must have received from
the Department, namely, not to arm the Inarines assigned to me, because I was on
the “hit list” of the PLO, and to make the marines unobtrusive. The Department
stated that I was to rely for security on the host country.

The security provided by Yugoslavia at Belgrade for my residence was minimal.
The Yugoslay police assigned for this pburpose appeared at the residence very occa-
sionally—perhaps two times a week. Accordingly, I disregarded the cable from the
Department and instructed the marines assigned to me to guard the gates to my
residence armed with anti-terrorist equipment and to be visible in full uniform at
all times, with their armament prominentb( displayed. I cannot say this was the

To turn to your specific observations, I have this to say:

My statement that the weapons of the marines assigned to Tehran were under
lock and key was based, as I said, on press reports. I, of course, accept your more
accurate statement that “arms ang anti-riot equipment were kept in a secure area
within the Chancery."

This is a distinction without a difference. The fact is, as your letter acknowledges
that the arms and anti-riot equipment were not visible in the hands of the marineg
assigned to the Chancery and, further, that the marines were expected to be “unob-
trusive.” This was, in my view, an entirely unrealistic appraisal of what was hap-
pening in Tehran.

some of the marines assigned to the Embassy were off duty and that the Chancery
was located in a large, 27-acre compound, reinforces my opinion that much greater
security was required than provided.

You confirm that the gates were manned by Iranian policemen. These policemen,

extremely hazardouys.

I did not mention in my letter that, according to the press, despite the obviously
deteriorating situation, our Embassy was staffed with far too many men and
women. The obvious course would have been to withdraw virtually all of our person-
nel in light of what was taking place.

Further, the Department issued a statement, at the time, stating that the func-
tion of the marines was to guard our code room and protect classified documents,
Since the marines on duty were not armed, the mob obtained possession of our code
room, seized our ciphers, thereby endangering our communication security, and also

been published, again much to the embarassment of our Government, Why the ci-
phers and documents were not better secured has never been explained.

s
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I should like to make this further observation. We are a super-power. There are
over 2 million men and women in our armed services. Except for inter-department
bookkeeping, there is no real additional cost in deploying adequate military forces
to safeguard our diplomatic personnel abroad. Marines should have no monopoly in
this important task. There is no reason why, like the French, we cannot assign
trained personnel, on a rotating basis, to afford protection.

Again reverting to my World War IT experience, this would be most welcome to
gner.nbers of our armed forces, since in peacetime, continuous training becomes

oring.

Parenthetically, I notice your reference that the marine guard were not located
on the Embassy compound. The same was true in Belgrade, but, since I was told
that I was at risk, I housed the personnel in my own residence, rather than in the
marine house. To say the least, this was more than satisfactory to my marine
guards, because my cook provided better food than they were furnished at the
marine house,

I hope that you are right that our security arrangements have been strengthened.
Better late than never!

In conclusion, it goes without saying, that I agree that an underlying cause is the
lack of resolution of the political issues in the Middle East, With respect to Iran, I
am sure you will agree that this is going to be a long and arduous diplomatic task.
Further, even if there is peace, this is no guarantee that acts of terrorism will not
oceur.. -

Sincerely,
ARTHUR J. GOLDBERG.

Justice GOLDBERG. Thank you. Now I address myself to your invi-
tation to speak to you on the squecp of diplomatic imm_unity. This

S. 2771, by yourself and by Senator Specter. In your letter to me,
Mr. Chairman, you stated that S, 2771 is an outgrowth of the terri.
ble incident in Lebanon last spring wherein a British policewoman,
unarmed, in accordance with British custom, was killed and sever-
al innocent demonstrators were wounded by a self-designated
Libyan diplomat who fired automatic weapons from the window of
the Libyan so-called embassy.

Now, you will recall, Mr. Chairman, that Prime Minister Thatch-
er’s government and the police stated that they could not do any-
thing about it except terminate relations because of diplomatic im-
munity under the Vienna Convention. Now, I have had the honor
of serving on the Supreme Court and have been a lawyer of 53
years standing. During my tenure as an Associate Justice of the
Supreme Court I wrote the majority opinion of the court in the
case of Kennedy v. Mendoza-Martinez, 372 U.S. 144, In this opinion
I wrote for the Court that while the Constitution protects against
invasion of individual rights, it is not a suicide pact. The same is
true of the Vienna Convention.

I yield to no member of the court my record in defense of funda-
;?ental rights and civil rights. T wrote many opinions in support of
it.

Nevertheless our Constitution, because of express language, not

nly in the preamble but in the body, requires all of us and par-

learned yesterday.

I apply ordinary and accepted rules of construction to the Vienna
Convention. It would be entirely unrealistic and contrary to the
spirit and intent of this convention to construe the convention as a
blanket immunity to spurious diplomats, spurious embassies, and

prepared statement
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PREPARED STATEMENT oF FORMER SuPREME COURT JUsTIcE
ARTHUR J. GOLDBERG

Mr. Chairman and Distinguished Members of the_Subcoﬁmittee:

Under date of July 18, 1984, the Chairman of this
Subcommittee, Senator Jeremiah Denton, requested that I
testify on the subject of diplomatic immunity and its
relationship to S.277), introduced in the Senate by the
Chairman and Senator Arlen Specter.

In the Chairman's letter to me, he stated that S.2771
is an outgrowth of the terrible incident in London last
Spring, wherein a British policewoman was killed and several
innocent demonstrators were wounded by self-designated Libyan
"diplomats" who fired automatic weapons from inside the
Libyan embassy.

Before analyzing the application of the V%enna Convention
on diplomatic immunity to state-sponsored international
terrorism, such as occurred in Londdn, and before dealing
with 8.2771, 1 shald like, to make some brief preliminary
comments.,

' During my tenure as an Associate Justice of the Supreme
Court of the United States, I wrote the majority opinion of

the Court in the case of Kennedy v, Mendoza—Martinez, 372 U.s.

144. 1In this opinion, I wrote, for the Court, that, "while
the Constitution protects against invasion of individaul

rights, it is not a suicide pact."

In this opinion, I emphasized that while the Constltutlon
is the ultimate safeguard of our liberties, 1t is not to be
1nterpreted to render our nation impotent to provide for
the common defense as well as the general welfare.

The Vienna Convention, like our Constitution is not
rationally to be construed as a suicide pact, leaving the

international community helpless to cope with international

terrorism. 71¢ would be entirely unreallstlc and contrary
to the spirit and intent of this Convention to construe’

the Convention as a blanket immunity to spurious diplomats,
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spurious embassies and spurious diplomatic bags of states
engaged in or sponsoring terrorism.

By established legal doctrine, treatieé, like constitutions
and statutes, must be read as a whole.

Nothing could be more foolish than to accept simple-
mindedly a literal reading of the Convention. The privileges
and immunities granted by the Convention are rights declared
in words, but righés declared in words must not be lost in
reality.

State-initiated or sponsored terrorism is a clear and
present danger to the democratic traditions and institutions
of our country and other democratic countries ag well,

That it is a clear and bPresent danger there can be no
doubt. 5 American Ambassadors have been murdered by terrorists
who received their training, weapons and financial support

from totalitarian countries,

The most flagrant example of state-sponsored terrorlsm
is what occurred in Iran when 52 of our Embassy personnel
were detﬁlned as hostages for 444 days. This was not only
& tragedy for them but an unparalled humiliation for our
country and for all of us.

The questions before this Subcommittee basically, there-
fore, are: Are the civilized nations of the world impotent
to cope with international terrorism because of the Vienna
Convention? 1Is it a violation of the Vienna Convention for
& country, like the United States, to enact domestic legis-
lation designed to effectuate the Spirit and intent of the
Vienna Cbnvention, which, in express terms is designed to
afford immunity to legitimate diplomatic actions -— not
premedidated murder? Is domestic legislation to this end
a violation of our cherished Bill of Rights?

My answer to these questions is an eééiaézz_go.

My rationale for this answer, is perhaps best explained
by an analysis of the Libyan shootout in London.

It is to be recalled, that two gunmen in the Libyan
self-styled "People's Bureau,” in London opened fire on a

crowd of anti-Qadaffi demonstrators. These demonstrators
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were conducting a peaceful protest, as permitted by law, on

a sidewalk adjacent to the Libyan People's Bureau. The gunmen

inside, in plain view, from an open window, riddled them with

automatic gunfire, killing Constable Fletcher and wounding

eleven others. The young, unarmed policewoman was shot in

the back. She was facing the demonstrators to keep Fhem in

order and provide security for the Libyans. Ten days after

this barbaric incident, the British Government provided thg

killers* and their murder weapons with safe passage out of

the country.

Ironically, on the same day that British police escorted

the murderers to Heathrow Airport, Constable Fletcher was

buried. Truly, it was a day of infamy. At her Ffuneral the

Home Secretary, Mr.

Leon Brittan, sta

ted that the British

police were prevented under the terms’ of the Vienna Convention

on Diplomatic Relations from storming the so-called People's

Bureau to apprehend the killers and bring them to justice.

Mr. Brittan claimed Her Majesty's Government could not act

because the murders

, the premises of

the People's Bureau,

and the bags within which the lethal weapons were concealed

were all immune according to the Convention. His view was

reaffirmed in the debate on this issue in the House of

Commons by Prime Minister Thatcher and the Foreign Secretary.

The intent and purpose of the Vienna Convention is to

grant immunity only to bona fide diplomatic agents, to bona

terrorists masquerading as diplomats.

by legal precedents

Bureau that houseq them,

fide embassies and to bona fide diplomatic bags, but not to

In my view, supported

» tL: two Libyan killers, the People's

and the pouches that contained their

weapons are not afforded immunity by the Treaty.

Libya's London eﬁbassy was seized some time ago by

Qaddafi's self-styled revolutionary student adherents. In a

letter sent by the Foreign and Commonwealth Office of Great .

Britain, dated 24 July 1984,

*Although Constable
both gunmen were le
together in a felon

Fletcher was kill
gally guilty of mu
ious attack.

in response to a communication sent

ed by a single shot,
rder since they joined
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by my research assistant, David L. Stebenne, at my express authoriza-
tion, asking the direct question of whether the killers were

entitled to diplomatic immunity, the Foreign Office responded with

an aemphatic No. Copies of these lettérs arelattached.

Under Article 4, Section 1 of the Vienna Convention, the
host country hes the right before accepting and accrediting a
diplomat to review his nomination and, if Jeemed unacceptable,
to refuse accreditation.

The British police, after a most summary interview with the
Libyans, conducted shortly before they departed, issued a
Statement saying they were diplomats. How the police arrived
at this conclusion is not clear. Diplomatic passports are not
conclusive evidence on this point. I, myself, for example, due

to long government service, have been issued a diplomatic pass-

. Port by the State Department as a courtesy. I am certainly not,

however, a diplomatic agent as defined by the Vienna' Convention.

Since the murderers were not accepted as diplomatic agents,
then they were not bona fige diplomats entitled to the
privileges and immunities affordea by the Vienna Convention. .
Even, arguendo, if the Government of Great Britain did
accept the killers as diplomatic representatives, their conduct
as terrorists and murderers, under any evolving concept of
international law, constituted a forfeiture of any right to be
recognized as bona fide diplomatic agents.
But, as the Home Secretary pointed out to éhe press and
the House of Commons, there was also the issue of an embassy's
inviolability. He claimed that the éiitish"police under the
Vienna Convention could not storm the so-called Libyan People's
Bureau to capture the killers and confiscate their w.pons as
material evidence. Once again, I must disagree. Colonel Qadaffi's
People's Bureau in London can scarcely qualify as a bona fide
embassy whose premises are inviolable under the Vienna Convention.
Further, the letter T received from the Foreign Office, through
my research assistant, states categorically that none of the persons
in the Libyan People's Bureau were accepted or accredited diplomats.
It follows that none of them, including the killers, were entitled

to diplomatic immunity under the Vienna Convention, nor was the
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People's Bureau or its so-called diplomatic bag, harboring the

murder weapons, vital evidence in a prosecution.

The London People's Bureau, according to reliable evidence,
harbored assassination teams directed by Qadaffi against Libyan

i “roris N ! les
dissidents. Murder factories of terrorists are not embassies,

and therefore do not come within the scope of the Vienna Convention.

That treaty is designed to grant immunity to a real embassy devoted
to diplomatic relations. Article 41, Section 3 of the Convention
states that the "premises of the mission must not be used in any
manner incompatible with the functions of the mission as laid dewn
in the .... Convention or by other rules of international law ...."
Harboring hit squads clearly does not eome within the protection
of that provision.

The People's Bureau in London therefore was not a bona
fide embassy. It was, in my opinion, subject under establish—
ed rules of international law, to search and seizure by the
British police after the brutal murder of Constable Fletcher
and the wounding of peaceful demonstrators on the sidewalk.

The Home Secretary also claimed that the diplomatic bags
could not be searched, despite official statements that the
murder weapons were undoubtedly brought into the country in
diplomatic bags and then secreted within them and thus spirited
out of Great Britain. While Article 27, Section 2 of the
Convention states that diplomatic bags are inviolable, another
related provision, Section 4, states that a diplomatic bag
"must contain only diplomatic documents or articles intended
for official use." Murder weapons hardly meet that require-
ment. And, of course, the various pProvisions of the Convention
are intended, as I explained at the outset, to be read together
under settled rules of treaty interpretation.

It defies reason to interpret the Convention so as to
prevent the opening of a diplomatic bag where there is sub-
stantial evidence, that it contains murder weapons, or, for
example, conventional or nuclear bombs. Any other inter-
pretation ‘'of the Convention means that, by a too liberal
application of its terms, rather than a sensible one, we

could all go up in smoke, since diplomatic bags could be used
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to secrete such weapons. AaAnd there is Substantial evidence
that diplomatic bags are being abused, by some countries, to
harlor murder weapons or other non-diplomatic material.

Apparently as a result of a storm of criticism by the
British pPeople and in the British press, the British Govern-
ment now has embarked upon a different course with respect
to the immunity of diplomats. Recently there was an attempt
to spirit out of Great Britain a former Nigerian official
wanted in his country for charges of EOrruption. In this
very bizerre episode, he was drugged and placed in a crate,
which was labeleg and sealed a a Nigerian diplomatic bag.
Notwithstanding, the British Government properly opened the
crate, stating that it was not inviolable under the Vienna
Convention and rescued this Nigerian former official. If the
Libyan example has been followed, the diplomatic crate would
have been regarded to be inviolable ang the crate, with the
drugged Nigerian, dispatched to Nigeria in the Nigerian cargo
plane standing by to receive it.

The contrast between the treatment of the so-~calleqg Nigerian
diplomatic crate and the Libyan so-called diplomatic bag har-
boring the murder weapon is not explainable, except that the
British Government must have belatedly decided immunity to the
Libyan diplomatic bag, containing the murder weapons, was not
tenablei

Further, the West German Government recently deteined
Soviet crates labeled as diplomatic bags because of infor-
mation that they containeg classified equipment embargoed
for shipment to the Soviet Union, After a protracted stand-
off, the Soviet Union permitted the West German Government to
inspect the contents of these crates. Thus, the Vienna Con-
vention was not interpreted to prevent such an inspection.

When the Libyan killersvstruck last April, the British
Government could, in my opinion, within the terms of the
Vienna Convention, have raided the People's Bureau, arrested
the murderers and seized the material evidence,

I am not alone in this opinion. ILorg Denning, former

Master of the Rolls, a distinguisheq jurist, recently retired,

40-406 0 - 85 - 9
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in an interview with the British press independently came to
the same conclusion. ‘

Why:' then did officials at the highest levels of the
British Government consistently state that they could not
bring the killers to justice because of the Vienna Convention?
There are reasons néver officially stated.

One is that the Britisﬁ Goverfiment was concernec about
the safety of the British mission in Libya and that of the
8,600 Britons who elected, of their own will, to stay in
Libya for pecuniary reasons.

I believe that this fear was unfounded. The United
States some time ago, broke off relations with Libya. It
is an understatement to say that we Americans are more at »
odds with Libya and its demented leader than is Greac Britain.
Notwithstanding the freeze in U.S.~Libyan relations,.over
one thousand Americans still reside in Libya to assist in
operating the oilfields and other commercial enterprises.
They db not appear to be in danger, nor do the American
diplomats who remain in Tripoli, lodged at the embassy of
a friendly govérnﬁent, in what diplomats call a "Special
Interests Section." Colonel Qadaffi clearly values the
technological help Americans provide. This is also certcin-’
ly the case with respect to the several thousand Britons who
havé elected to stay in Libya. Other European countries
such as France and Italy also have many nationals who reside
in Libya and have gone unmolested.

The second and almost inescapable conclusion is that
the British Gove}nment acted as it did to protect its com~
mercial interests in Libya, rather than for its stated reason
that diplomatic immunity protectéd the killers.

This is an unacceptable justification. Both diplomats
‘serving abroad and personé électing to remain and serve
commercial or their own financial interésts.in foreign
countries assume the risk of doing so, particularly after
their governments have warned them of the dangers involved:

The only step Britain has taken in response tc.this

horrible crime was to sever diplomatic relations with Libya.
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Under the circumstances, this was simply a slap on the wrist,
Business as usual isg continuing between Great Britain ang
Libya. Some British diplomats will remain in' Libya, houseq
as a "Special Interests Section" in a friendly nation's
Tripoli embassy. Similarly, a number of Libyans will no
doubt remain in London, also under a "Special Interests"
arrangement.,

Surely, this terrible act of téirorisd deserved more of
a response than that, Libya has embassies and consulates
éll over the globe, many of which are now under the control
of Qadaffi Supporters, like those who, until very recently,
inhabited the London People's Bureau. Colonel Qadaffi has

shown himself to be on the world's foremost proponents of

‘-state-supported international terrorism anﬁ he is supporting

terrorists with vast supplies of arms from the Soviets, which
greatly excéed the amount legitimately needed for Libyan self-
defense, .

And after the expulsion of the Libyan terrorists, Qadaffi
openly stated tﬁat he was dispatching more hit équads abroad
and,.on television, obscenely welcomed the killers of Constable
Fletcher as heroes.

Also, of continuing concern, is the POssibility that
Qadaffi may develop, purchase or purloin a nuclear weapon for
use as the ultimate weapon of terrcr and conceal it*in a dip-
lomatic bag. Hopefully, this will not happen. But we must
be on guard ang etecnally vigilant.

The real issue is how civilized nations can combat this
terrible threat to human freedom, survival and the rule of
law. Experience teaches that the Thatcher government's weak
response to Libyan terrorism was the worst way to respond to
statg—supported terrorism. Terrorist blackmail must never
be countenanced.

The British Government, pProbably to allax the justifiable
outrage of the general public, stated that it would seek
amendments to the Vienna Convention to take account of the
abuse of diplomatic credentials and pPrivileges by those

countries which support terrorism. The pPractical problems
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involved in amending the Convention militate against such an
approach; the Soviet Union, its allies, the Arab States and
many neutral and non-aligned counfries will not agree to any
amendments, Certainly Libya and other terrorist states most
certainly will not endorse amendments. In my opinion, ameénd-
ments are not necessary for the reasons T have stated.

The British Government is subject justifiably to
criticism for its unfounded reliance on the Vienna Convention
to excuse its failure to act against Constable Fletcher's
murderers. That explanaion, which I believe to have to be
disingenuous, only serves to blur the distinction between
lawless killers and terrorists and responsible, accredited
representativeéugg law abiding governments. And that con-
fusion poses a great danger, for when c1tlzens and subjects
are told by demccratic governments that there is no difference
between the two, the result is to breed disrespect for the
rule of law and for bona fide dlplomatlc immunity. The Price
Brltaln and other civilized countries pay when they choose to
submit to terrorist blackmail, under the subterfuge of spurious
diplomatic immunity, eéncourages rather than deters terrorism,

Havjng served, as an Amerlcan officer, in Britain, during
the dark days of World war II, I know what kind of people
the British are. ‘But, as a result of the conduct of its
government in the Libyan shootout, I greatly fear that
Qadaffi and other terrorists do not. The Libyan shootout
and the manner it was handled is a most dangerous precedent
in the war against -terrorism. Terrorism, unless checked,
breeds further terrorism.

It has been intimated that, in light of this, the way
to fight terrorism by democratic countries is by extra-legal
means. I emphatically disagree.

Democratic countries, under accepted norms of inter-
national law and appropriate leglslatlon, can, by and large,
cope with terrorism by legal means, prov1ded they have the
will to do so, putting commercial andg material interests aside.

The preferable way to fight international terrorism is

by an international fire b{}gade to suppress wanton fire
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- and arson -- the illegal methods of terrorists, Absent a

coordinated and effective international terrorism program,
NO country can be faulted for attempting to deal . with this
problem, .as best it €an, excluding extra-legal measures. We
must bear in mind that although we cannot change terrorists;
they must not be allowed to change us. - Qur war against terror-
ism is' to be waged to preserve democratic values and to adherence
to the rule of law, not to diminish or impair our cherished
values. The arsenal of legal weapons available to democracies
is formidable, to limit if not to curh terrorism, if there is the
resolve to do so and sufficient rcsouices are employed.

S. 2771 is an appropriate legal weapon. And, while I
am of the view that further refinement of the proposed legislation
is desirable, to allay the fears of obponents, I, in principle,

endorse this legislation.
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Y June 25, 1934

Protocol Department
Foreign and Commonwealth Office
London SW1, ENGLAND

To Whom it May Concern:

I am a research assistant to former United States
Ambassador to the United Rations, arthur J. Goldberg, Ambassador
Goldberg asked me to find out for him whether the Libyans in
charge of the Libyvan People's Bureau in London at the time of
the shooting last April had in faet baen accepted and accredited
as diplomatic agents pursuant to the Vienna Convention on
Diplomatic Relations.

As you are no doubt aware, Article Four of the Vienna
Convention states that the receiving country must accept and
accredit the persop. the sending Country. wishes to have head
its Mission, Press accounts describe the group in charge of
the Libyan People's Bureau at the time of the shooting as a
"revolutionary committee," T wish to know, if 1 may, whether
the members of that revolutionary were ever accepted ang
accredited by Her Majesty's government,

I telephoned Your office from Washington, p. c, with this
question and was informed that 1 must submit my request for
this information in writing. I woulg greatly appreciate any

information you could provide which would answer this question,
Thank you.

Yours sincerely,

David 1,. Stebenne

5682 Stevens Forest Road
Colombia

Md 2104s

Usa
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Justice GoLDBERG. What interested me a great deal as I looked
into the problem was the statement of the British Government, ac-
cepted by our Government, because I read the_testimony of the
legal advisor to the Secretary of State, that the Vienna Convention
precluded the British police from arrestmg, these killers, from
going into the so-called Embassy, the People’s Bureau, and from
opening the bag, so-called diplomatic bag, to get the murder
weapon.

Ag far as I am aware—I have read the leading British and Amer-
ican newspapers and have corresponded with the British Foreign
Office to determine whether indeed this was the basis of their posi-
tion. And the answer was yes. .

Now, I had a research assistant this summer who is a second-
year law student at Columbia; he was in Washington and helped
me prepare an address which 1 delivered at the Jonathan Institute
on Terrorism. I asked him just to footnote my article, wherever 1
said, “According to newspaper reports,” and so on. I do not save
clippings. . .

But then I had a thought. I said, write to the Foreign Office and
ask a question for me. The question I wanted to raise with the For-
eign Office was: Were the killers accepted diplomats under the
Vienna Convention? Was the Embassy a real Embassy? These are
the questions I asked. It will be recalled that the Prime Minister,
other ministers, and the police said that the }nllers could not be
brought to justice because of diplomatic immunity.

Supplementing my testimony, which will be in the record, I
would like to read you two very interesting letters exchanged since
my testimony was prepared. The first communication 1s a letter
from my research assistant to the British Foreign Office:

I am a research assistant to former United States Ambassador to the United Na-
tions Arthur J. Goldberg. Ambassador Goldberg asked me to find out for him wheth-
er the Libyans in charge of the Libyan People’s Bureau in London at the time of the

shooting last April had in fact been accepted and accredited as diplomatic agents
pursuant to the Vienna Convention on diplomatic relations.

And then my assistant said:

As you are no doubt aware, Article Four of the Vienna Convention states that the
receiving country must accept and accredit the person the sending country wishes
to have at its mission.

Obviously, a host country may say such a person is persona non
grata and has done so on occasion. That is a right preserved under
the language of the Vienna Convention.

And then he says:

Press accounts describe the group in charge of the Libyan People’s Bureau at the
time of the shooting as a “revolutionary committee.” I wish to know, if I may,

whether the members of that revolutionary committee were ever accepted and ac-
credited by Her Majesty’s government.

That letter is now attached to my testimony. Well, after quite a
bit of delay, I received this rather astonishing letter, I must say,
from the British Foreign Office.

Thank you for your letter of 25 June about the status of members of the Libyan
People’s Bureau in London before the break in diplomatic relations between Libya

and the United Kingdom. I am sorry that you have not had an earlier reply.
The short answer to Ambassador Goldberg’s question is NO.

I emphasize “No” because it is in caps.
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The Libyan People’s Bureau was taken over on 18 February 1984 by a committee
of revolutionary students. We were not notified of their names or individual ap-
pointments. In the absence of such formal notification, none of them enjoyed any
form of diplomatic status. Nor, in the absence of a notified head of mission, did we
accept any notification of diplomatic appointment after 18 February.

Between February and April we tried repeatedly to obtain from the Libyan For-
eign Liaison Bureau the name of the new head of the bureau in accordance with
Article 19 of the Vienna Convention. We made it clear that until the position of
who was in charge was regularised, we would be unable to accept new notifications
of appointment and that it would therefore become progressively more difficuit to
conduct business with the bureau. We were eventually notified orally that a Mr. M.

Fitouri was in charge. We were still awaiting written confirmation of this at the
time of the shooting on 17 April.

This is from the British Foreign Office. Although the British Par-
liament and the British public have been told that the terrorists
enjoyed diplomatic immunity, this letter establishes the following
on the Libyan shootout: One, the killers did not have diplomatic
immunity under the Vienna Convention. The British did not even
know their names until they expelled them. Police said they were
diplomats. Apparently, the police determined that the killers had
diplomatic passports. But the possession of a diplomatic passport,
however, does not make the holder a diplomatic agent under the
Vienna Convention. The State Department and the White House,
in their kindness, have given me a diplomatic passport as a courte-
sy. It says I am a former Justice, Ambassador, and I am not accept-
ed or accredited to any country. It follows that I am not a diplo-
matic agent under the Vienna Convention. The convention is very
clear on this crucial point. The acceptance concept permits the host
country to deny acceptance to a proposed diplomat who is regarded
to be persona non grata.

The letter from the British Foreign Office establishes that the
killers were not accredited diplomats accepted and accredited. Ac-
ceptance is the key word. Accreditation is a formality. An ambassa-
dor goes to the queen or in this country to the President to present
his or here credentials for the formality of accreditation. Does the
host country accept—because if it does, he is entitled to diplomatic
immunity even before he is accredited after he arrives in the host
country.

So, No. 1, the killers were not accepted diplomats. The second
conclusion, which is also quite obvious from the British letter, is
that the so-called embassy was not an embassy. It was manned by
a group of people whose names were unknown to the British. They
might have been squatters. And the Vienna Convention has precise
language. A diplomatic Embassy is inviolable. But it has to be a
diplomatic Embassy and there is language in the convention that
described their function: to conduct diplomatic business. And in
order to conduct diplomatic business, they have to be accepted so
that people in the host country know who they are dealing with:
accepted diplomats.

No. 3, it necessarily follows that the so-called Libyan diplomatic
bag that the British said was immune from search, containing the
murder weapons, were not diplomatic bags at all. Diplomatic bags
can only emanate from an Embassy, a real Embassy. Otherwise
you could put a diplomatic seal on a bag of a country which has no
accepted diplomats and has no embassy.
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‘Mr. Chairman, you and Senator Specter haye offex:ed_ a b111,. S.
272/?,. designed to p);‘ohibit egregious ab_uses of diplomatic 1mn_1un1tg'.
Your bill is designed to combat terroz.'ésm and, at the same time, to

enuine diplomatic immunity. _
Sagegggsgvi of the ob?ective of S. 2771. I have some trouble with the
problems in your bill articula;ed by th.et tState Department repre-
ive who testified before this committee.

Serlgtr&ilfn\é Minister Thatcher told the House of Commons she was aﬁ)-
pointing a panel to look into the question of an amendment to the
Vienna Convention. According to the press, a panel of 1nt§ar.n.a\t10n%
al lawyers stated that realistically, there was no possibility o

reaching agreement on amendments._I concur with this cpnclusmn.
Amendments would have to be submitted to the International Law
Commission of the United N ationts. ;Ijhls Commission would either

bill or afford greater protection. .

buﬂ 11:;1?12 summit confégrence that was held last June to deal with
terrorism, it was said that every country ought to look at what ’v7vle
can do domestically. And I take it this is the purport of S. 2771.

This bill needs rather extensive redrafting to achieve its com-

mendable and dual objective: to combat state-supported terrorism
, at the same time, to protect.
anIgor example, I undoubtedly would suggest an amendment to fh(;
bill, that actions in self-defense are not precluded by the bill.
would want to analyze S. 2771 more carefully for other problems,
but I think it is terribly important, judging by the British experi-
ence, that we do not apply the Vienna Convention to situations
where, as the letter from the British Forelg_n Qfﬁce shows, it clﬁglll'-
ly is not applicable. There was no diplomatic immunity of the kill-
in Great Britain. . .
er?f&zld,(}reading the testimony before your committee, I question the
action of our State Department accepting at face value the state-
ment of the British Government that there_was diplomatic immu-
nity. This encourages state-supported terrorism, because there was
not. ’
inally I will conclude with a statement about Senator Specter’s
apgﬁl)zcl}l’. I have not studied it, but I am sure he remembers that
President Thomas Jefferson sent the marines to crush the Barbary
pirates. They were pirates. They were 1nternat§onal outlaws.

Have we not reached the stage, when according to good legal doc-
trine, even with respect to an accredited diplomat who stands in
the window and fires an automatic weapon at innocent demonstra-
tors and kills a policewoman protecting her, does_he not forfelt it
under conventional rules of law? Has he not forfeited his immuni-

? o .
ty"I‘han; is the question which deserves study. Under ordinary rules
of law in our domestic jurisdiction, a police officer, for example, is
entitled to defend himself. He is entitled to do many things a citi-
zen cannot do with his arms. But if he wantonly were to stand in a
window and shoot a bystander, he would be tried, I am sure, if you
were still a prosecutor, by you, Senator Specter, for a wanton
murder. He forfeits his prerogative as a police officer for commit-
ting an unprovoked, wanton murder.
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I am sure that this committee, the chairman, and you, Senator
Specter, are not tied to the specific language of your bill. It re-
quires revision. I made one suggestion; I could make others.

I also express the hope Congress would assert its authority over
foreign affairs. No. 1, insist that our Embassies get real protection.
Do a real inquiry and not accept the traditional view that host
countries protect you when there is no host country with a govern-
ment of its name.

And I would hope, second, that there would be a real scholarly
interpretation of the Vienna Convention, because when I first
started to write the article, every international lawyer I talked to,
disregarding that as a Justice of the Supreme Court I wrote opin-
ions on international affairs and as an ambassador conversant with
such affairs, said right off, oh, the Libyans in the shoot-out have
diplomatic immunity.

It would be a great contribution if this subcommittee, which is
dealing with terrorism and state-supported terrorism, would com-
mission a group of scholars to outline the dimensions of the Vienna
Convention.

It serves the cause of terrorism and not the rule of law to which
I am devoted glibly to assume that any type of building, like the
People’s Bureau, is an embassy, glibly to assume that killers who
stand in the window and fire automatic weapons and kill an un-
armed policewoman are entitled to diplomatic immunity, even
though they are not accepted diplomats.

The British Foreign Office knew they were not accepted diplo-
mats. They may have produced diplomatic passports. One of the in-
cidc;nts of terrorism is that diplomatic passports are passed out like
confetti.

I presume the killers had Libyan diplomatic passports. And ap-
parently the British police assured, in allowing them to leave the
country, that possession of a diplomatic passport established that
they were diplomats under the Vienna Convention. But, as I have
said, a diplomatic passport does not make the holder an accepted
diplomat.

With all respect to our British allies, the Libyan shootout demon-
strates a capitulation to international terrorism and a serious
abuse of diplomatic immunity which weakens the whole arsenal of
Wweapons we can employ against international terrorists.

Thank you very much, Mr. Chairman.

Senator DENTON. Thank you, Justice Goldberg. You have added
substantively to the spectrum of consideration regarding legisla-
tion, which we previously had in mind, as you can be well aware.
The subject of security and terrorism, the name of this committee,
is a very large one, and I do not want to detract from the credit

you deserve for having raised, in my opinion, two important and
valid recommendations; first, that we recognize that in places
where there is an ambiguous governmental situation or a lack of
authenticity to the assurance that there will be protection afforded
by that Government, that we should beef up in those specific in-
stances our Embassy personnel. And it is one of those things—the
emperor is wearing no clothes—that has not been taken care of.

And I agree with you that we should and will take the initiative
to correct that.
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Your second point about a commission to study the implications
of the Vienna Convention, People’s Bureaus not being embassies,
and so on, is in my view also very well taken. And again we will
persevere.

Justice GoLbpBERG. I would, if you will forgive me, I would ask
for—I have come to my own conclusions, but with limited research
facilities at the present time.

I would hope that a competent panel of international lawyers ex-
plore the doctrine that if one does not perform the functions of a
diplomat prescribed by the Vienna Convention forfeits his status as
a diplomat assuming even that he is accredited.

Senator DENTON. We are not going to ask you questions because
your statement stands on its own. We will submit some written
questions for the record in view of the fact that we are going to
have to vote on cloture and then be involved on the floor the rest
of the afternoon. We do want to hear from the next witness.

I will defer to Senator Specter and let him handle that as he sees

fit. You would acknowledge that even these laws would not stop an -

eventuality such as the United Kingdom deciding to blink at the
issue for commercial reasons.

I would be in favor of a commission—bipartisan, like the Kissin-
ger Commission—to look into the subject of terrorism in the
manner this committee tried to in that it is not limited to the Mid-
east. It is to a degree a coordinated situation in that, as you point-
ed out, terrorism is the tool by which some totalitarian govern-
ments, which I will not mention because I will be quoted out of
context, rule their people that way.

And the Soviet Union, for example, to name one, has made a
gross bet on the side of supplying terrorists, be they black or red,
because they recognize that the threat to the stability of govern-
ments rests entirely on the side of the relatively democratic gov-
ernments. It might also threaten a right wing, autocratic, and on
balance we might say unjust government.

But a net around the world, there is no question that the left-
wing governments which are associated with the network of protec-
tion and support of the Soviet Union are relatively immune to this.
And that is again one of the points which we are ignoring and we
are not looking into the question.

We have learned recently, sir, that the terror network has been
augmented by a drug network of fantastic proportions with the
drugs being used to finance the terrorism. This is something that is
being blatantly ignored.

Justice GoLDBERG. Yes, Senator, I am a believer in peaceful coex-
istence whether I like a regime or not. But I learned one thing at
the United Nations. I negotiated the space treaty and the arms
proliferation treaty with the Russians. They have a favorite word,
reciprocity. They use it all the time. And maybe instead of our
bland acceptance of what the world knows that Eastern embassies
seem immune, Western embassies are not.

I would suggest to those who conduct our foreign policy—the
State Department, White House—that the Soviets be told that
treatment of terrorism is a two-way street. If they are harboring,
training, financing terrorists and then you want to rely upon diplo-
matic immunity, no way. This is simply unacceptable. I am not

137

saying we go to war on this issue. I hate war. I am a peaceful man,
but I know something about diplomacy.

_ The Russians should be told: you cannot have your bread and eat
it. You want diplomatic immunity—in fact, they want an extension
of diplomatic immunity. But at the same time you support terror-
ists who storm our Embassy. I think this is a legitimate and impor-
tant question.

Senator DEnTON. Well, my final comment, I totally agree with
that last recommendation about the use of so-called diplomats.
New York City is crawling with so-called U.N. diplomats who are
undermining the stability of this country, who are conducting
international terrorism, if you will, in murder and planning the
support of terrorism, and so on, and specific acts of terrorism.

I agree with you that it is a short-term thing to say that were we
to look that in the eye and take what steps are necessary to avoid
doing so because they are going to retaliate against us. We are not
playing that kind of dirty hardball. We are a civilized nation and
with our faults and with such atrocities as may have been commit-
ted in the name of the U.S. Government. There is no comparison
between the two systems, and they know that. And I have had
some, you know, scholarship in international affairs and some ex-
perience in a Communist nation. And my pity was for their citi-
zens. There are people in North Vietnam who are suffering under
that system. They were worse off than we prisoners were, and I to-
tally associate myself with your remarks and your point of view.

Justice GOLDBERG. They must think, Senator, if you will pardon a
last remark—the Soviet Union, I have met with their diplomats
and they have some smart ones, very, very bright. They must be
laughing at us.

Senator DENTON. I have had them laugh at me across the table
and say, I admit to you that this is a lie, but you wait and see what
Congress does. And then Congressmen would repeat the same lies
and they were very instrumental back here in affecting policy.

Justice GOLDBERG. The Libyan shootout is a prime example. The
Soviets know full well what occurred. They have intimate contacts
with the Libyans. They know full well from their intelligence in
London phat the killers were not accepted diplomats, that the so-
called Libyan London embassy was not staffed by accepted diplo-
mats. And they also know that the diplomatic bag of Libya was not
bona fide.

The response of the Thatcher government, that we could not do
anything other than break off relations because the terrorists had
diplomatic immunity, encourages terrorism.

Why did our State Department accept the British statement,
without realizing its implications. It is untenable that we support
our allies, right or wrong, because they are our allies.

Finally, I commend the British Foreign Office for sending me a
straightforward letter saying there was no diplomatic immunity in
the Libyan shootout in London.

Senator DENTON. All right. Senator Specter.

Senator SPECTER. Mr. Justice Goldberg, I have a great many
questions for you. There is no time, but I am going to ask you
about one subject very briefly. But, first, I want to thank you for
coming. It is a pleasure to have you here. I have always been an
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admirer of yours, the great work you have done on the Supreme
Court and as an ambassador.

The one question which I would like you to address, because 1
propose to introduce legislation on the subject on Monday, is the
proposed legislation would make it a crime against the laws of the
United States to murder or assault a U.S. Ambassador or a U.S.
Embassy like the events of yesterday. I would like your opinion on
this legislation. o

Justice GOLDBERG. In general, it is an old principle of law that
Congress can legislate as a crime actions committed outside our
country, against American citizens and try the perpetrators in our
courts, if the defendants are before them. .

Senator SPECTER. So, you would say that you have to have a ju-
risdictional base for doing so. .

Justice GOoLDBERG. The question in my mind is—and I have to re-
search it more—you apparently have—whether the doctrine about
abduction still applies. You get into the question of illegal abduc-
tions.

Senator SpecTER. There are two questions. One is, do you agree
that the United States of America courts would have jurisdiction?

Justice GOLDBERG. There is no question they have jurisdiction if
they have the defendant in front of them. ‘

Senator SPECTER. For an assault committed by terrorists on the
U. S. Embassy or U.S. Ambassador, no question?

Justice GoLDBERG. That is correct.

Senator SPECTER. And then the abduction question you would
want to——

Justice GOLDBERG. I would reserve on because I have not re-
searched it.

Senator SpecTER. I just want to see if Justice Black’s statement
ig—-—

Justice GOLDBERG. He was a great civil libertarian. He was my
colleague and friend. o

Senator SPECTER. Beyond the issue of jurisdiction, would you
think it an appropriate thing to do if we do have the jurisdic-
tion——

Justice GoLDBERG. We have legislation on the books on this sub-
ject. For example, there is a great misunderstanding about our own
citizens. An American soldier or officer who commits a crime
abroad and is discharged from the Army cannot be court mar-
tialed. But he can be tried in a civilian court for this crime.

Senator SPECTER. So you think it would be sound public policy to
hold terrorists accountable in U.S. courts? .

Justice GOLDBERG. Very much so. Would we allow a soldier to get
away with murder because the Army discharged him? Our Su-
preme Court has said that when a soldier is discharged he cannot
be court martialed, but he can be tried in a civilian court.

Senator SpecTER. Thank you very much, sir.

Senator DENTON. Thank you very much, Justice Goldberg. I want
to share Senator Specter’s expression of admiration for you and es-
pecially thank you as chairman of the subcommittee for your very
valuable testimony today, sir.

Justice GOLDBERG. Thank you very much.

Senator DENTON. Thank you, sir.
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[Written questions of Senator Denton and answers of Justice
Goldberg, subsequently submitted for the record, follow:]

REesponsEs oF JUSTICE GOLDBERG TO WRITTEN QUESTIONS OF SENATOR DENTON

DECLARING PNG VERSUS PROSECUTING

Question. You point out that the Libyans in London weren’t really diplomats be-
cause they weren't officially accredited, and your analysis of why they are, there-
fore, prosecutable, is impeeccable. My question is, what do we do in a case like the
Nigerian kidnapping incident? Do we just declare the offending persons persona non
grata, or do we prosecute?

Answer. In the Nigerian case, apparently the British had second thoughts. They
did not follow the Libyan shoot-out example, since they opened the diplomatic
crates and found the doped body of the Nigerian exile. It is my understanding that
they are prosecuting all participants without breaking off relations.

RECIPROCAL PROSECUTIONS

Question. If 8. 2771 is enacted, weuld you expect reciprocal prosecutions of U.S.
diplomats abroad?

Answer. It is possible that if S. 2771 is enacted reciprocol prosecution of U.S. dip-
lomats abroad could take place. It is, therefore, my suggestion that instead of a bill
a joint nonbinding resolution of Congress be adopted condemning abuses of diplo-
matic immunity.

FRAMING U.S. DIPLOMATS

Qu;stion. Is it conceivable to frame a U.S. diplomat abroad of the crime S. 2771 is
aimed at? -

Answer. It is conceivable, and indeed it has happened that the Soviet Union and
other countries in the Eastern bloc have tried to frame American diplomats and
some have served sentences because of crimes they did not commit despite their
claim of diplomatic immunity.

SOVIET INFLUENCING TERRORISTS?

Question. You mentioned in your prepared statement the recent incident involv-
ing the Soviet truck that they tried to pass off as a “diplomatic pouch.” Do you see
the hand of the Soviets behind the actions of terrorist states in abusing diplomatic
privileges and immunities?

Answer. There is no question, from all available evidence, that the Soviets are
playing a role in assisting terrorists to abuse diplomatic privileges and immunities.
Ms. Sterling documents this in her book.

JUST THE TIP OF THE ICEBERG?

Question. How frequently do you imagine events like the Nigerian kidnapping in
London and the Soviet truck incident are occurring? Based on your experience as a
diplomat, are we just seeing the “tip of the iceberg”?

Answer. The fact is, experience demonstrates, that the Libyan shoot-out is not an
isolated incident. We are not seeing the tip of the iceberg, rather we are exparienc-
ing abuses of the diplomatic immunities afforded by the Vienna Convention.

UNITED STATES INVOLVED?

Question. Just for the record, do you believe that or know if the United States as
a matter of policy, engages in systematic abuses of the diplomatic privileges and im-
munities granted by the Vienna Convention?

Answer. I know of no instance where the United States, as a matter of policy,
er;gagest_in systematic abuses of the diplomatic privileges granted by the Vienna

nvention,

CAN WE LEGISLATE THE PROBLEM AWAY?

Question. As you know, Italian prosecutors have determined that the Bulgarian
Government was involved in the assassination attempt on Pope John Paul II, and
that a van with diplomatic immunity was used to spirit Mehmet Ali Agca’s co-con-
spirators out of the country. I would like your comme{xts, first of all, based on your
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experience as a diplomat, on the allegations about the Bulgarian Government’s in-
volvement, and secondly, on whether or not behavior of this type by a supposedly
legitimate governinent can be corrected by legislation.

Answer. I do not believe it appropriate for me to comment on the Italian prosecu-
tion of the man who attempted to assassinate Pope John Paul II and the Bulgarian
connection. I have not read the record and, as a matter of policy, do not believe I
should comment without reference to the record.

DIPLOMATIC DRUG SMUGGLING

Question. I am sure you are aware of the expulsion from Canada earlier this year
of a Nicaraguan diplomat who was smuggling cocaine into Canada in diploma}tic

STATEMENT OF PROF. JOHN F. MURPHY, PROFESSOR OF LAW,
VILLANOVA UNIVERSITY

Professor MurpHY. Thank you very much, Mr. Chairman, and
good morning, Senator Specter, Ambassador Goldberg, ladies and
gentlemen. .

If T might, Mr. Chairman, could I ask how much time I have.
How long are we going to proceed?

Senator DENTON. We have a vote.

Senator SPECTER. We have to be on the floor to respond to this
live quorum call in advance of noon if we wish to be marked
present.

Senator DENTON. That is right. We had a live quorum at 11:30. It
is 15 minutes past that now. And we have to be there by 12. So we
are stuck with 15 minutes total time before we are just gone for
the day. I do not mind doing this again if you want to come back.
Or we can hear your statement and submit questions to you in
writing,

Professor Murprhy, Well, if I understand you correctly, Mr.
Chairman, I have about 10 minutes in which I can speak. What I
will do is speak for 10 minutes, I believe that you have before you a
copy of my written testimony, so I do not believe it is necessary for
me to repeat that. I will try to highlight a couple of points in that
written testimony during the 10 minutes that I have.

[The prepared statement of Professor Murphy follows:]

S e N iy

e e e o R e e

9

141

PREPARED STATEMENT OF JoHN F. MURPHY

Mr. Chairman and members of the subcommittee, I appreciate
the opportunity'to appear before your subcommittee today to

address 8. 2771, a bill to protect the internal security of the

‘United States against international terrorism by making it a fed-

eral felony for a foreign diplomat in the United States to use a
firearm to commit a felony. As you know, the subcommittee held
earlier hearings on this bill on July 24, 1984. 1In my remarks I
will refer from time to time to points made in the statements and
testimony presented at the July 24 hearings, aé well as attempt
to advance a few observations of my own.

There is no doubt that the problem S. 2771 addresses--state
sponsored terrorism under the cover of diplomatic status--pre-
sents a major threat to international peace and security and
should be regarded as a serious crime. However, although I share
the éoncern that prompted the introduction of S. 2771, I seri-
ously doubt whether the approach taken by the bill is an appropri-
ate response to the problem of state sponsored terrorism,

As currently worded, S. 2771 would violate the international
legal obligations of the United States, since Article 31 of the
Vienna Convention on Diplomatic Relations provides in categorical
terms that diplomatic agents enjoy immunity from the criminal
jurisdiction of the receiving state. To be sure, in his state-
ment before the subcommittee on July 24, Senator Arlen Specter

indicated that the terms of S. 2271 should not become effective

until the President renegotiates the terms of Article 3l--perhaps

pursuant to S. Res. 395, which would call on the President to @
renegotiate Article 31 of the Vienna Convention to eliminate immu-

nity from arrgspwgggmprosecution for diplomats duilty of murder

and other armed offenses (Statement of Senator Arlen Specter, p.

3). At a mijimum, therefore, 8. 2771 should be revised to state

explicitly that it would not come into effect until such time as

Article 31 of the Convention has been amended along the lines

called for by S. Res. 395. The United States should be careful

to avoid any appearance that it does not adhere faithfully to its

international law obligations.

40~406 0 - 85 - 10

s




142

In his prepared remarks before the submcommittee on July 24,
Acting Legal Adviser Daniel McGovern reported (p. 2) that the
executive branch has not yet taken a position on the issue
whether the Vienna Convention should be amended along the lines
envisaged by S. Res. 395. Although S. Res. 395 is not the sub-
ject of these hearings, the issue whether the Vienna Convention
should be amended so as to limit the absolute immunity from the
criminal jurisdiction of the receiving state provided by Article
31 is inextricably intertwined with the issue whether S. 2771
should be adopted. With respect I would suggest that it would be
a grave mistake to amend Article 31 of the Convention as sug-
gested by S. Res. 395.

I hold this view in part because I believe that diplomatic
immunity is a relatively minor aspect of the problem of state
sponsored terrorism and that eliminating such immunity would not
deter the Qaddafis of the world. It is true that, but for diplo-
matic immunity, it would have been possible for Great Britain to
have prosecuted the person or persons responsible for the machine
gunning incidgnt at the Libyan Embassy in London. Absent diplo-
matic immunity, justice might have been done in that case. But
that case, I would submit, was an aberration even by Qaddafi's
standards. Assassinations by Libyan agents have usually been
carried out in a sub rosa fashion, often while utilizing a diplo-
matic cover. This demonstrates the importance of the proposal
advanced in the London Economic Summit Declaration on Interna-
tional Terrorism, issued June 9, 1984, that there be "consulta-
tion among the Summit countries and as far as possible coopera-
tion over the expulsion from their countries of known terrorists,
1nclud1ng persons of diplomatic status involved in terrorism."®
(Statement of Acting Legal Adviser McGovern, p. 42)

I would suggest, moreover, that even if it proved possible
to apprehend, prosecute, and punish a Libyan diplomat~terrorist,
Qaddafi would not be deterred from future efforts but would
simply replace the "diplomat" in question with another agent.

The same would be true for the leaders of other states willing to

sponsor international terrorism or "wars by assassination."

i e
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At the Second Conference on International Terrorism spon-
sored by the Jonathan Institute on June 24, 1984, in Washington,
DC, Secretary of State- George P. Shultz reported that seventy or
more terrorist attacks in 1983 probably involved sxgnlflcant
state support or participation. as Secretary Shultz pointed out,
"[s]tates that sponsor terrorism are using it as another weapon
of warfare, to gain strategic advantage where they cannot use
conventional means.® (Address by the Honorable George P. Shultz,
p. 10). This.is a problem that greatly transcends difficulties
created by diplomatic immunities. The sad fact is that the
United States and other democratic countries have so far failed
to come to grips with the problem of state sponsored terrorism.

A discussion of steps that might be taken against state sponsored
terrorism is beyond the scope of this brief statement. But to
the extent that quiet diplomacy fails,tq inducg a change in the
offending state's behavior-—and the record inéreasingly indicates
that it has--democratic states will have to turn to more coercive
measures. These could include, among others, the vigorous pur-
suit of international claims against the countries responsible; *
a united and widespread use of economic sanctions; and, as a last
resort, the use of armed force. With respect to all of these
measures, it is important, as suggested by Secretary Shultz, that
they be taken "within the rule of law, lest we become unwilling
accomplices in the terrorist's scheme to undermine civilized
society." (Address by the Honorable George P, Shultz, p. 8).

As to the approach .ken by S. 2771 and S. Res. 395, I would
suggest that not only would it be of limited effectiveness
against state sponsored terrorism, it might also create grave
problems for American diplomats abroad. This possibility was
stressed in Mr. McGovern's statement and was the focus of
considerable dlSCUSSlon and debate in the July 24 hearings., I

would like to return to this debate but start from a slightly

different perspective.

*See, in this connection, Lillich & Paxman, "State ResponSLblllty
for Injuries to Aliens Occasioned by Terrorist Activities,” 26
American University Law Review 217- 313 (1977).

s
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If we assume that S. 2771 would not become law unless and’
until Article 31 of the Vienna Convention were amended to ensure
that the United States would be in compliance with its intgrna-
tional legal obligations, we should ask what a revised Article 31
might look like. Mr. McGovern suggesteé that éhe final product
of any amendment process might be a Vienna Convention that
expanded diplomatic privileges and immunities (see Transcript of
Proceedings, ;uly 24, 1984, p. 50). Perhaps. But I would sug-
gest that the more likely result of a renegotiation of the terms
of Article 31 would be a provision that sharply cut back on the
scope of diplomatic immunity from the criminal law of a receiving
country. In particular, there is substantial sentiment in many
countries that diplomats who engage in espionage should not enjoy
immunity from criminal process. Revision of Article 31 to permit
prosecution of diplomats by a receiving country for espionage
would create a substantial risk for american diplomats, since

those opposed to U.S. interests routinely allege that American
diplomats are in reality all agents of the Central Intelligence
agency. Iran, it will be remembered, claimed the right under
international law--a claim emphatically rejected by the Interna-
tional Court of Justice--to try for espionage the American diplo-
mats seized in Teheran. We should be wary of embarking on a pro-
cess that might provide countries sihilarly inclined with a legal
basis for sucﬁ prosecution. . .

In truth, no one can be sure what the results of a renegotia-
tion of Article 31 of the Convention would be. But the likeli-
hood of its opening a Pandora's box would be considerable. Abso~
lute diplomatic immunity from the criminal law of a receiving
country has served United States' interests well. It shou}d not
be disregarded because of its abuse by the likes of Qaddafi.
Rather those who engage in such abuse'sﬁould be held to account.

In closing, Mr. Chairman, I would like to express my appreci-
ation for the subcommittee's desire to explore ways that the
United States might effectively respond to the danger of state
sponsored terrorism. I would respectfully suggest, however, that
alternative approaches to those suggested by S. 2771 and S. Res.

395 might be more helpful.
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Professor MurprY. However, since the discussion this morning
has wandered into a great variety of areas, some of which I have
vital interest in, perhaps I might also deviate very briefly from my
prepared remarks and indeed from the substance of Senate bill
2771 and Senate Resolution 395.

Senator SPECTER. Deviation is not unknown in these proceedings.

Senator DENTON. You may rest assured that this is not the last
time we will be having witnesses on this general subject, and I
assure you that the next time you come you will be first.

Professor MurpHY. Thank you. That is very kind of you. My devi-
ation would be te address myself very briefly, Senator Specter, to
three points that you made during your remarks and as part of the
discussion that you had with Ambassador Goldberg.

First, with respect to the question of jurisdiction over terrorists
that come before U.S. courts, I might mention that, if the terrorist
activity involved an attack against a diplomat or against diplomat-
ic premises, there is already jurisdiction under U.S. law as a result
of passage of legislation implementing the U.N. Convention on
internationally protected persons which allows the United States to
exercise a form of universal jurisdiction over attacks against diplo-
mats and diplomatic premises.

Senator SPECTER. Is there a criminal statute where we could
prosecute today if we got jurisdiction over the terrorist?

Professor MurprHY. Yes. In connection with an attack on a diplo-
mat or a so-called internationally protected person, that law is al-
ready on the books. If I understood you correctly, however, you
raise the question more broadly, as to possible attacks by terrorists
against U.S. citizens.

Such a proposal raises several difficulties. One difficulty is that it
is questionable under international law whether the mere fact that
the victim is a national of a country gives that country jurisdiction
to prosecute the alleged offender. However, I think a good case
could be made that, if the crime in question constituted interna-
tional terrorism, as defined even now under U.S. law, that crime
could be subject to a form of universal jurisdiction.

So if anybody who committed an international terrorist act was
before U.S. courts, these courts might well be able to exercise juris-
diction over such a person consistent with international law. At
least one can make an argument to that effect.

Senator SPECTER. So, as you understand the law, Professor, at the
moment an internationally protected person is only a diplomat.

Professor MurpHY. No. The concept of internationally protected
persons goes beyond diplomats. It includes but is not limited to spe-
cial guests, such as the Olympic competitors that came to the
United States, although the primary pupose is to protect diplomats.

Senator SPECTER. Would it cover an employee of the U.S. Embas-
sy, a U.S. citizen who is an employee of the U.S. Embassy?

Professor MurprHY. Yes. It basically covers anybody that has dip-
lomatic immunity. There is a correlation between this convention
which makes 1t a crime to attack an internationally protected
person and the concept of diplomatic immunity. It goes beyond dip-
lomatic immunity. It is fairly broad in its coverage.
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Senator SPECTER. If we were to legislate that U.S. citizens be cov-
ered from terrorist criminal attacks, that would cover a class of
persons not already covered by existing law.

Professor MurpHY. That is correct. Such legislation would raise
some difficult issues of law and policy about which reasonable per-
sons might differ. But the argument can be made that internation-
al terrorism should be regarded now as a crimelike piracy which is
subject to universal jurisdiction. That is, the idea that anybody who
gets hold of a pirate can try him. One can similarly argue that any-
body who gets hold of an international terrorist can try him.

I would suggest that any legislation that might be introduced at-
tempt to define international terrorism. In effect, such legislation
ggclégeaﬁouﬁt (;:o fa_ ctlaim tf;hat1 international terrorism has now

e kind of internation i i j i
juxj'isdliction. ional crime that is subject to universal
s I remember, Senator Specter, in your remarks you raise
question of how one can apprehend, pr}(’)secute, and p{’mish intgrg:i
tional terrorists. As you know from your experience, this is a com-
plex question involving issues of extradition, deportation, the whole
qilestlon of rendition, that is, getting terrorists back from some-
fhzécgrﬁlgre they have fled from the country where they committed

~You mentioned the possibility of forceful abduction of inter
tional terrorists. I would suggest that forceful abduction of terrltl)i
;ls;iigloaril l:zx;oi{he}x)'lpoutr_ltry V\’rl?llllld Econstitute a violation of our inter-
al obligations. i i
prgposition.s g e Eichmann precedent supports this
Senator SPECTER. Would you repeat the proposition
Eichmann precedent is support for vghat propo%iti%n? You say
4 Professor MurpHY. Support for the proposition that forceful ab-
uction abroad of a person from another country, contrary to the
wishes of the government of that country, violates the territorial
sovereignty and political independence of that country and hence
international law. I believe there would be uniform agreement on
that proposition and in fact Israel implicitly admitted as much in a
settlement that came about between Argentina and Israel in the
Securlt_y Council. Whether U.S. courts under the Kerr/Frisbee rule
are going to accept or decline jurisdiction is a different question.
Senator SpECTER. Is it not clear under Frisbee and under Kerr
fr}ilgtga[l‘y?.s. courts will accept jurisdiction and will try such an indi-

_Professor MurpHY. Yes. It is quite clear with the possi

gx?en of the situation envisaged in the Toscanino caslt)e v?l?elfeeflfgfe
%in?tor Sli\l;]ICTER. Th%fl was a matter of torture.
ofessor MurpHY. That is a different situation, to be .
the othq:r hand, I think the United States should be ver;u;:re(f)uli
not to violate its international law obligations.

_Senator SpECTER. But what is the consequence of violation of ter-
ritorial sovereignty on the legitimacy of the prosecution back in
the United States? That prosecution is legitimate, is it not?

Professor MurpHY. Yes, probably. The reason I say probably is
that an issue raised in the Toscanino case has never been decided
by the Supreme Court of the United States. Toscanino indicated as
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a second basis for its decision that, if an abduction violated interna-
tional law and a protest of this violation by the country where the
forceful abduction took place, that in itself might be a basis for the
court to decline jurisdiction.

Moreover, the basic point I want to make is we should be very
careful not to violate international law, because we might be sub-
ject to the same kind of treatment, the old reciprocity problem.

Senator SPECTER. Well, assume that Britain had not extended
diplomatic immunity for the reasons Justice Goldberg said to the
gunman who shot the British policewoman, and assume there was
evidence that Qadhafi had participated, acquiesced, and ordered
that murder, would you say that if Qadhafi came before the British
court in the context where Libya’s international sovereignty had
been violated and that the British courts should not assume and be
held to have jurisdiction to try Qadhafi. o

Professor MUrpHY. I am suggesting that we should not in fact
ignore international legal obligations in dealing with Qadhafi.

Senator SPECTER. I have given you one where we put it in pretty
bald terms, and if we are going to control terrorism, we may have
to take what Kerr and Frisbee say and proceed with some boldness
and not suggest that because there are some unanswered questions
that there may be a violation of Libyan sovereignty where the head
of the Libyan Government or where the sovereign—you may have
a king—sovereignty may be violated and the sovereign may be vio-
lated, but the sovereign may be liable under accepted principles for
murder. So, what is your judgment, Professor?

Professor MUrRPHY. My judgment, Senator Specter, is that there
are other ways to get at the problem; as I say in my statement,
fhat there are other and more desirable ways to get at the prob-
em.

Senator SPECTER. All right. Tell me. I have to go vote in about 30
seconds, but tell me, if you can, briefly. Qadhafi is guilty of murder
under regularly accepted principles and he comes into custody of a
British court and they have him before them, but there is a valid
assertion of violation of Libyan sovereignty. You would not say the
British court should not try Qadhafi.

Professor MurpHY. I would say the British courts should be very
leery of trying Qadhafi.

Senator SPECTER. Yes or no. Are you going to try him or not?
“Leery” does not answer the question.

Professor Murpay. I think I would say no because I think it
would create international complications and a pattern of behavior
in the world that——

Senator SpecTER. I would suggest that there are more interna-
tional complications created by the current status of events. But
you say there are alternatives. What is an alternative as to how
you deal with Qadhafi under those circumstances?

Professor MURPHY. One alternative is to take some meaningful
economic sanctions against the Government of Libya. The Western
alliance, the British included, have not been willing to face up to
the problem of Qadhafi and state-sponsored terrorism.

Sex;ator SPECTER. Anything besides meaningful economic sanc-
tions?

—_—
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Professor MurpHY. Under certain circumstances an international
claim might be brought against Libya, and in a limited number of
situations the use of armed force might be justified. But the use of
armed force against countries supporting international terrorism is
a highly controversial proposition, as you know, from these hear-
ings.

Senator SpecTER. Invading Libya would be a less problemsome al-
ternative than holding Qadhafi before a British court in the face of
an objection that Libyan sovereignty had been violated?

Professor MurpHY. I would not want to speculate on the use of
armed force without knowing the precise circumstances in which
much force might be used. But one can envision a proportionate
use of armed force against Libya because of its violation through
the use of force of the territorial sovereignty of Great Britain.

Mr. Lisker. Professor Murphy, Senator Denton asked me to con-
tinue with some of his questions. My name is Joel Lisker and I am
the chief counsel of the subcommittee.

And on the point of the use of armed force, Senator Denton
raises a similar question to that of Senator Specter. How, from a
practical standpoint, can a sanction like that be employed against
the most egregious terrorist state, the Soviet Union?

Professor MurpHY. I think as a practical matter it cannot.
Indeed, as far as the Soviet Union is concerned, economic sanctions
would not be a particularly effective weapon, because we have been
trying that kind of approach for years and the economic damage
has been more to us than to the Soviet Union.

The situation with respect to the Soviet Union—I believe the
best approach is to try to influence the other countries of the world
in their attitude not only toward the Soviet Union but also toward
legal doctrine. In the United Nations and elsewhere we are in-
volved in a struggle for law and justice; that is, we are attempting,
to promote our ideas concerning what international law and justice
should be.

And I think it is necessary to try to uphold some of these con-
cepts, including the principles that are espoused in the Vienna
Convention. I have not yet testified here, though I have in my writ-
ten statement, about Senate bill 2771. In my view, Senate bill 2771
clearly would violate article 31 of the Vienna Convention. Both the
language of article 31 and its negotiating history, as well as experi-
ence under the convention, support this conclusion.

The real issue then becomes whether there should be a renegoti-
ation of the Vienna Convention, as called for by Senate resolution
395. I believe it would be a grave mistake to try to renegotiate the
Vienna Convention because one of two things or both would
happen. Either we would end up with a convention that would fur-
ther state-sponsored terrorism under the cover of diplomatic immu-
‘nity, or we would end up with a convention that would put limits
on diplomatic immunity that would impact adversely on U.S. diplo-
mats; let us say a convention that allowed trial for espionage.

A number of countries in the world claim that all American dip-
lomats are members of the CIA devoted to espionage. Iran argued
before the International Court of Justice that it had the right
under its national law to try our hostage diplomats for espionage.
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The court unanimously rejected Iran’s claim. So I think we face
a situation where renegotiation of the Vienna Convention on Diplo-
matic Relations would be a mistake.

Unfortunately we also are in a position where neither economic
sanctions nor use of armed force are feasible options with respect
to the Soviet Union.

Mr. Lisker. What about limited military response? I am not sug-
gesting an invasion, but either a preemptive or postoperative
strike?

Professor MurpHY. Against the Soviet Union?

Mr. Lisger. No. Against, in this particular case, against the Gov-
ernment of Iran since it is widely believed to be supporting the
Shiite faction which engineered this operation.

Professor MurpHY. Well, under the U.N. Charter, basically the
situation is that you refrain from unilateral use of armed force
except as an act of self-defense. A case can be made for a preemp-
tive strike or possibly even a strike after a terrorist act has oc-
curred as long as the use of force is proportionate to the threat or
the use of force that brought about the act of self-defense.

I agree with Ambassador Goldberg that the U.N. Charter is not a
suicide pact.

Mr. Lisker. Well, then if a preemptive strike is justified or an
after-the-fact strike might be justified on a limited basis in certain
circumstances, would you agree that on an individual basis a strike
might be made to take out one person or perhaps a small group of
people, selectively, rather than engage in a military effort?

And what I mean to say is, do you think that assassination
should be authorized preemptively or after the fact of those who
are deemed to have perpetrated the act?

Professor MurpHY. I am against assassination because this is
clearly lawless activity. I think it is important that we try to stop
this deviation away from the rule of law. If we fail, we will end up
with the so-called law of the jungle.

Mr. Lisker. The El Jihad el Islami, the group responsible, is not
a state group. That is, on the basis of the Islamic holy war, it is a
group which transcends any state and attempts to legitimize itself
by claiming to be engaged in a holy war on behalf of Islam. So how
can you expect any sort of normal state response from such a
group which is amorphous, to say the least?

Professor MurprHY. You do not expect a normal state response
from a criminal group. What we have here is a criminal law en-
forcement problem. Some states simply are not willing to prosecute
and punish such individuals; one cannot expect a terrorist to agree
to the rule of law. But one hopes that statesmen and government
officials will.

Mr. LiskeR. Senator Denton had one final question for the hear-
ing, and I believe we will have prepared written questions which
we hope you will be able to respond to in a reasonably short time.

Which are the many countries that you mention in your state-
ment that believe that diplomats that engage in espionage should
not enjoy immunity from the criminal process?

Professor MurpHY. When I was involved in the project that Sena-
tor Denton mentioned, the project on the legal aspects of interna-
tional terrorism, one of my responsibilities was to look into the
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question of internationally protected persons or diplomats. In the
course of my research I came across discussion, at least in the ne-
gotiating history of the convention and the U.N. Convention on
Internationally Protected Persons, where several representatives
offered the concept of diplomatic immunity for diplomatic espio-
nage.

But you will not find countries going on record in favor of limit-
ing diplomatic immunity.

Mr. Lisker. Well, can you identify the countries that you are re-
ferring to? I mean, are we talking about the United States, the
United Kingdom, the Federal Republic of Germany?

Professor MurpHY. The countries that might regard U.S. diplo-
mats as being involved in espionage?

Mr. Lisker. Well, no. I thought you said that many countries be-
lieve that diplomats who engage in espionage should not enjoy im-
munity from criminal prosecution. And what I am saying is which
countries believe that, if you can recall.

Professor MurpHY. Perhaps I should restate my position here. I
would not be willing to say that countries X, Y, and Z believe that
diplomats should not enjoy diplomatic immunity, because in fact 1
think if you examine their formal statements you will find that
they favor absolute diplomatic immunity, and, of course, this posi-
tion is reflected in the Vienna Convention on Diplomatic Relations.

What I am suggesting is that there are a number of countries in
Latin America, for example, that are greatly concerned about dip-
lomatic cover being used for purposes of espionage. And I think
there is a good deal of sentiment in certain Latin American coun-
tries and certainly in some countries unfriendly to the United
States in the Middie East that, if the question of absclute diplomat-
ic immunity under article 31 is to be reopened with a view to limit-
ing it, diplomats would be subject to prosecution for certain crimes,
the crime of espionage would be at the top of the list.

As I say in my written testimony, you open up Pandora’s box if
you renegotiate the Vienna Convention which might result in a
provision permitting prosecution for espionage.

Mr. Lisker. Well, that concludes the prepared questions. I want
to apologize for the imposition on your time. However, I think that
it has been very useful insofar as you have been able to testify to
add to this debate. And I know that Senator Denton would like you
to consider an invitation subsequently, because this is obviously not
the last hearing on this issue since there seems to be an honest dif-
ference of opinion on the approach to be taken. )

And I am sure that the committee staff will be in contact with
you after this hearing to solicit further information from you and
to run by some ideas that develop or emerge in the process.

So, on behalf of Senator Denton and the committee, I want to .

thank you very much for your appearance here today. And, as I
said, we might be submitting some written questions which I hope,
with the press of your other business in trying to teach at Villa-
nova, to be able to get a response back. Thank you very much, sir.
Professor MurpHY. Thank you.
Mr. LiskeR. I think that concludes the hearing, subject to the call
of the Chair.

[Whereupon, at 12:11 p.m., the hearing was adjourned.]
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